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Abstract

Both in conflict and post-conflict situations, gstincreasingly rely on private military and setguri
companies (PMSCs) to perform tasks which used toaoeed out by their Military. Practice shows
that employees of such private companies may bedowndved in incidents amounting to serious
violations of human rights, such as the right fe knd the freedom from torture or inhuman or
degrading treatment. This paper examines the pesibligations of States to investigate serious
human rights violations and to prosecute those oresiple for such violations, deriving from
international and regional human rights instrumeasswell as their interpretation by the respective
courts and monitoring bodies. It then considers Hoege obligations may apply to states who contract
PMSCs; to States on whose territory these comparpesate; and to the States where they are
registered. It concludes that despite the absehicelicial practice specifically addressing PMS@=
human rights bodies increasingly accept that thgitipe obligations of states to investigate and
prosecute serious human rights violations alsoyapgien States have effective control over the
territory of another State; but also when they eisera lesser degree of authority or control ihiadt
State. It argues that a proportional relationshiputd be recognised between the extent of such
authority or control exercised in a foreign Stateluding through the use of PMSCS-, and the degree
to which the positive human rights obligations perto that State.

Keywords
Law — Security — Accountability— Human Rights — Riegion — Civil-military Relations






Obligations of Statesto Prosecute Employees of Private Military and
Security Companies for Serious Human Rights Violations

CHRISTINE BAKKER "

1. Introduction

Both in conflict and post-conflict situations, gsitincreasingly rely on private military and seturi
companies (PMSCs) to perform tasks which used toabeed out by their Military or by other state
agents. Practice shows that employees of suchtpro@mpanies may become involved in incidents
amounting to serious violations of human rightghsas the right to life and the freedom from tatur
or inhuman or degrading treatment. In situationsuofied conflict, either of an international or of a
non-international character, such incidents ma gige to criminal responsibility of the individual
employee, and/or to state responsibility basedugesrof international humanitarian law (IHL). Atth
same time, the International Court of Justice (16d% confirmed that also in situations of armed
conflict or military occupation, human rights ingiments continue, to a large extent, to agplinder
international human rights law, states not onlyeham obligation teespecthuman rights, but also to
protectthese rights and to prevent their violation. Inédional and regional monitoring bodies have
explicitly confirmed that the obligation to protesiso includes the duty to investigate infringersent
and to prosecute those responsible for serious huiglats violations. Nevertheless, in most cades, t
incidents amounting to serious human rights viol&iinvolving employees of PMSCs, have not led
to adequate investigations or criminal prosecutfons

This paper aims to examine to what extent and hwmsvdbligations of states to investigate and
prosecute serious human rights violations alsoyajgpécts of individual employees of PMSCs. What
is the legal framework and which conclusions cardt@vn from the case-law and decisions of the
judicial and quasi-judicial monitoring bodies, iarpcular the European and Inter-American Courts of
Human Rights and the United Nations Human Rights\Qitee? (paragraph 2). Does the obligation
to investigate and prosecute have an extrateaiteciope, in other words does it persist whenadbkst
are performed in a third country and the violatbmecurred abroad? Which state is then responsible fo
such investigations and prosecutions: the stabeghihe PMSC (contracting State) the receivingestat
(host State) or the state where the company isfiocated (home state) (paragraph 3)? The paper does
not address the question of criminal responsibditthe PMSC as a corporation; nor the obligatioihs
private corporations to respect human rights.

" PhD European University Institute (EUI), Floren&esearch Fellow at the EUI, Academy of Europeaw, LPRIV-

WAR Project. The research for this paper was adraet as part of the PRIV-WAR project and was prese at a
symposium organized by theuropean Journal of International Laim conjunction with the PRIV-WAR project at the
European University Institute in June 2008. Théhautvould like to thank Carsten Hoppe and Martihegin for their
constructive comments on earlier versions of thisgn. Email: christine.bakker@eui.eu.

ICJ, Advisory Opinion of 9 July 2004egal Consequences of the Construction of a WahénOccupied Palestinian
Territory; ICJ, Judgment of 19 December 2085med Activities on the Territory of the Congo.

The first criminal prosecutions in the Uniteci®s were launched on 8 December 2009 againsfoiimeer employees of
Blackwater Worldwide who were indicted on voluntamanslaughter and other charges in connection kilihgs in
Iraq in September 2007 (‘Nisoor Square incidemthen 17 civilians were killed and 24 others injured

See on these points in relation to multinatioo@lporations, Francioni, F., ‘Alternative Perspext on International
Responsibility for Human Rights Violations by Mulditional Corporations’, in W. Benedek a. o. (ed&}pnomic
Globalisation and Human Righ(&007), 245-265.
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2. State’s Obligations to Prosecute Serious Humanights Violations: the Legal
Framework
A. Provisionsin International and Regional Human Rights I nstruments

All general human rights conventions contain a ganebligation to respect and to ensure the rights
included in that particular instrument. This gehetaigation is often complemented by the obligatio
of the States Parties to guaranteerigbt to an effective remedyp individuals whose rights under the
relevant convention have been violated. This rigdg been interpreted by the relevant monitoring
bodies to include, on the one hand, the right maration and compensation for the victims of the
violation or their relatives; and on the other hahe obligation of the state to investigate th#ation
and if appropriate, prosecute and punish its pexfms? Therefore, thaluty to prosecutgersons
accused of violating certain human rights of otheray derive either from the general obligation to
respect and ensure these rights; or from the dldigéo guarantee the right to an effective remety;
both. As will be demonstrated below, the monitorbraglies of the relevant conventions have indeed
based the duty —or even thkligationto prosecute- on a combination of these two corweal bases.

The relevant provisions of the international arglaral general human rights instruments will now be
examined.

1. The International Covenant on Civil and PoliticadiRs®

In the International Covenant on Civil and Politiights (ICCPR, or ‘Covenant’), the general
obligation to guarantee the rights of the ICCPE@uded in Article 2(1), according to which each
State Partyundertakes to respect and to ensure to all indadigl within its territory and subject to its
jurisdiction the rights recognised in the preseavéhant (...)° In Article 2(3), the Covenant obliges
the States Parties to ensure the existence offactieé remedy for persons whose rights or freedoms
as recognised in this Covenant, have been violatetlyithstanding that the violation has been
committed by persons acting in an official capac8tates Parties are also required to ensuretltbat t
competent judicial, administrative or legislativglzorities shall enforce such remedies when granted
The question to what extent these obligations el$end outside the territory of the Contractingé&ta
will be addressed in paragraph 3.

2. The Regional Human Rights Instruments: the Amerietlaration and Convention on
Human Rights, the European Convention on the Protection of HunRights and
Fundamental Freedorfigind the African Charter on Human and Peoples’ Righ

Another procedural right, the right to a faialy will not be considered in this paper, evenuifo some elements of this
latter right, such as the right to be heard by radependent and impartial court, are closely linteedhe right to an
effective remedy.

5 International Covenant on Civil and PoliticapgRis, New York, 16 December 1966, UNTS, 171

The interpretation of this provision by the HunRights Committee, addressing the question whetieeterms ‘within
its territory’ and ‘subject to its jurisdiction’ nsti be considered in a disjunctive or in a conjwectinanner, will be
addressed in paragraph 3A.

American Declaration of the Rights and Dutiedain, O.A.S. Res. XXX, adopted by the Ninth Int¢ioal Conference
of American States (1948) (hereafter ‘American Reation’); American Convention on Human Rightsgnsid on 22
November 1969, entered into force on 18 July 19ié8dafter ‘ACHR’).

European Convention on the Protection of Humaght? and Fundamental Freedoms, Rome, 4 Novembg&®, 19
European Treaty Series, No. 5, entered into forc® September 1953.

9 African [Banjul] Charter on Human and Peopleigt®s, adopted on 27 June 1981, OAU Doc. CAB/LE@6@v. 5, 21
I.L.M. 58 (1982), entered into force on Oct. 21869
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Whereas the American Declaration contains a veoadiy formulated commitment of the American
States to protect essential human rightthe general obligation to guarantee the rightsthef
American Convention is formulated in Article 1(1) that Convention in terms of ‘respect’ and
‘ensure’, stating that the States Parties ‘undertakrespect the rights and freedoms recognisegirher
and to ensure to all persons subject to theirdigi®n the free and full exercise of those rigaisl
freedoms, without any discrimination (...)". In the&pean Convention on Human Rights (ECHR),
the general obligation to guarantee the rights d&idin in that instrument (Article 1), states ttas
Contracting Parties ‘shall secure to everyone witheir jurisdiction the rights and freedoms define
in Section | of this Conventionin the African Charter, the terms employed for thdigation of the
States Parties is weaker than in the two othepnaginstruments, since it limits itself to ‘recaging’
the rights, duties and freedoms enshrined in trerte*

As regards the right to an effective remedy, Aetid5 of the American Convention states that
everyone has the right em effective recours® a competent court or triburtédr protection against
acts that violate his fundamental rights recogntsgthe constitution or laws of the state concermed
by this Convention, even though such violation rhaye been committed by persons acting in the
course of their official duties.’

The ACHR also requires the States Parties to erteatdhe competent authorities shall enforce such
remedies and to develop the possibilities of judicemedy. In the European Convention on Human
Rights (Article 13), the right to an effective retlyeis formulated in more restricted terms, statimeat
every person whose rights and freedomnsder the Convention are violateshall have an effective
remedy before a national authority notwithstandimaf the violation has been committed by persons
acting in an official capacity.’

It should be noted that the right to an effectemedy has a larger scope in the ACHR and —on npertai
points- in the African Charter, than in the ICCPRIdan the ECHR. Whereas the ICCPR and the
ECHR require states to guarantee an effective rgrardusively for violations of rights enshrined in
the Covenant or Convention itself, the American @urion and the African Charter also protects this
right for acts that violate a person’s fundamerigtits ‘recognised by the constitution or laws loé t
state concerned’ (American Convention), or ‘as gatsed and guaranteed by conventions, laws,
regulations and customs in force’ (African Charter)

It follows from this overview that the main univatsind regional human rights instruments all contai
the general obligation of States to ensure thetsigbntained in each instrument, and that they also
include the right to an effective remedy. It wilbwm be considered how these provisions and the
ensuing states obligations have been interpretedhbyrelevant monitoring bodies, showing an
increasingly established recognition that the righan effective remedy also entails the obligatibn
the State to investigate serious violations angrtsecute those responsible.

B. Decisions of International and Regional Monitoring Bodies
1. The Inter-American System
€)] The Inter-American Commission for Human Rigi#e&ComHR)

The IAComHR is empowered to hear individual compaiand may also report on general human
rights situations in States Parties. It can al$éer reontentious cases to the Inter-American Cdirice

the 1980’s, the IAComHR has interpreted the righant effective remedy in the American Convention
to include the obligation of States to investighteman rights violations, and to prosecute their

10 See American Declaration, Preamble, last paphgra
1 African Charter, Article Articles 1 and 2.
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authors. It has repeatedly called for investigatidnthe facts and punishment of the responsible
individuals in cases of torture or disappearant&imilar formulations were applied in two cases
againstHaiti andEl Salvador where the Commission added that the investigatiost be ‘complete
and impartial*® and that the State must ‘submit the responsibigops to justice in order to establish
their responsibility so that they receive the sanst demanded by such serious actihFhis
interpretation was later taken up by the Inter-Aoaer Court in its first casé/elasquez Rodrigued
1987 and in subsequent ca&es.

(b) The Inter-American Court of Human Rights (IAGRNH

The IACtHR has explicitly confirmed the obligatioh States to investigate all human rights violagion
and to prosecute and try their perpetrators. Thigation follows from the general obligation to
protect and ensure the rights of the Conventiompmbination with the duty to guarantee the right t
an effective remedy.

Indeed, the IACtHR has systematically considereziright to an effective remedy in combination
with the general obligation to protect and to eastire exercise of the rights of the Convention
(Article 1).'® The Court has affirmed at several occasions thisigeneral obligation also includes the
obligation of the state to prevent, investigate andish any violation of the rights enshrined ie th
Convention, and to provide reparation and compensébr the victims. As stated for the first time i
Velasquez Rodriguéz,the state must organise its governmental apparatssich a way that it is
capable of ensuring such protection. This reasomag further refined in subsequent caSein
Barrios Altos,the IACtHR firmly condemned an amnesty law in Penuthe ground that this lade
facto prohibited the access to justice, thereby denyirggvictims or their next of kin any form of
judicial remedy® Also in a series of more recent decisiathe Court has consistently reiterated that
States Parties have an obligation to effectivelyestigate violations, and to identify, prosecute an
punish those responsitf®In Miguel Castro-Castro Prison v Perthe IACtHR specifically ordered
the respondent State ‘to effectively investigatientify and ...punish those responsible, for which it

Naomi Roht-ArriazaSources in International Treaties of an Obligationinvestigate, Prosecute and Provide Redress
in Roht-Arriaza, Naomi (ed.)mpunity and Human Rights in International Law actice ( New York: OUP, 1995),
pp. 24-38, at 34. See IAComHR, Resolution N° 17(&%e 7821 (Guatemala), March 9, 1982, Conclusippara. 3

Inter-American Commission for Human Rights, Reson N° 48/82, Case 6586 (Haiti), March 9, 198®nclusion, at
para. 3.

14 Report N° 26/92Case 10.287 (El Salvador), September 24, 1992,|Gsina, at para. 5.
15

13

Sesdnfra.

18 Tigroudja, Héléne and Pannoussis, loarirasCour interamericaine des droits de 'homme; Assal de la jurisprudence

consultative et contentieuséBruxelles: Bruylant, 2003), at 270-271.
17 JACtHR, Judgment of 29 July 1988, Ser. C, Ngpdra. 18.

18 JACtHR, Paniagua Morales and others v Guatemaladgment of 8 March 1998, Ser. C, No. 37; IACtHRAarez
Rosero v EcuadgrSer. C, No. 35, at para. 65; IACtHRillagran Morales and others v Guatemalaudgment of 19
November 1999, Ser. C, No. 63, at para. 225; IAGtBi#naca Velasquez v Honduralydgment of 25 November 2000,
Ser. C, No. 70, at para. 194; IACtHRurand and Ugarte v Peru Judgment of 16 August 2000, Ser. C. No. 68;
IACtHR, Barrios Altos (Chumbipumba Aguirre v Perdjidgment of 14 March 2001, Ser. C, No. 75.

Barrios Altos,at paras 42-43.

20 JACtHR, Serrano Cruz sisters v El Salvagddudgment of 1 March, 2005; IACtHRuilca Tecse v Peruludgment of 3
March 2005 (ordering the respondent State to ‘conéin effective investigation in order to identify;osecute and
punish the masterminds and perpetrators of thajexicial execution’); IACtHRMoiwana v SurinameJudgment of 15
June 2005 (also ordering’ to investigate the faftthe case and to identify, prosecute and purhiske responsible’); In
the same sense, see also IACtHRytierrez Soler v ColombiaJudgment of 12 September 2005; IACtHRomez
Palamino v PeruJudgment of 22 November 2005, and IACtHRCantuta v Perdudgment of 30 November 2007.

19
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must open the corresponding proceedings and toctisfédy carry out the ongoing criminal
proceedings as well as new on&s’.

2. The European Court of Human Rights (ECtHR)

The ECtHR has also recognised the obligation destto investigate and prosecute serious human
rights violations, both as part of their duty tosere the substantive rights of the convention
(especially Articles 2 and 3), and as part of tdeity to guarantee an effective remedy.

It has adopted a series of decisions concerningdheto an effective remedy, laid down in Artid8

of the ECHR. However, it is only since a few yetrat the ECtHR considers that this article has a
significance of its own; in its early case-law theurt considered that the right to an effectiveedyn
was only applicable as a subsidiary legal b&si¢evertheless, the ECtHR has pronounced itself on
many occasions on the criteria for the ‘effectivsieof the remedy required by Article 13, in
particular the independence and impartiality of lagional court or administrative bo&yThe Court
has repeatedly stated that the nature of the rigifesyuarded under Articles 2 and 3 has implication
for the determination of an effective remedy unégicle 13. In other words, the requirements of a
remedy to be deemed effective are stricter wheroee fundamental right is violated, -such as the
right to life or the freedom from torture-, tharr fbhe violation of other rights. This principle hiasl

the Court to take an important step towards thegeition of a duty to prosecute, in addition to the
duty to investigate serious human rights violatidhaffirmed for the first time irKaya v Turkeyhat

in the case of an arguable claim of unlawful kgliby agents of the state, Article 13 entails, in
addition to payment of compensation where approgriaa thorough and effective investigation
capable of leading to the identification and pumisht of those responsible (...}* The same
formulation, implying a duty to prosecute has d@sen upheld for torturé® serious ill-treatmerft
and for the purposely destruction of a person’séamd possessions by agents of the Statesome
cases concerning the violation of the right to lifsough Russian armed attacks on civilians in
Chechnya, the ECtHR held that Article 13 is alsdated when a criminal investigation into the dttac
lacked sufficient objectivity and thoroughneds.

N

1 IACtHR, Miguel Castro-Castro Prison v Perdiudgment of 25 November 2006, at para. 470 (8).

22 This approach was applied in ECtHRolder v United KingdomJudgment of 21 February 1975, at para. B8ey v

Ireland, Judgment of 9 October 1979, at paraB®&gan and others v United Kingdodudgment of 29 November 1988,
at para 88Hentrich v FranceJudgment of 22 September 198%0d v United KingdomJudgment of 18 February 1999,
at para 71, and some others, cited by De BruynabBemne,Le droit a un recours effectiip Les droits de I'homme au
seuil du troisieme millennaire; Mélanges en hommagdeierre LambertBruylant, Bruxelles, 2000, pp. 185-205, at p.
194, note 33.

Some examples of older cases Klass and others v Germanjudgment of 6 September 1978, at paraSiiver and
others v United Kingdopdudgment of 25 March 1983, at para 11@ander v Swededudgment of 26 March 1987, at
para. 77; an€Chahal v United Kingdomjudgment of 15 November 1996, at para 154, aled &iy De Bruynsupra,at

p. 198, note 48.

24 ECtHR,Kaya v TurkeyJudgment of 19 February 1998 (158/1996/777/9%7@pea. 107 (emphasis added) &wdan v
Turkey,Judgment of 20 April 2004 (28298/95), at para. 103.

% ECtHR,Kaya v TurkeyJudgment of 19 February 1998 (158/1996/777/9%7@pea. 107 (emphasis added) &wdan v
Turkey,Judgment of 20 April 2004 (28298/95), at para. 134.

2 Tekin vTurkeyJudgment of 9 June 1998, (52/1997/836/1042)ag.56;Assenov and othersBulgaria ,Judgment of
28 October 1998, Reports 1998-VIIl, 3264, at pat2; Mikheyev v Russjaludgment o6 January 200677617/01),
at para. 142.

27 ECtHR,Hasan Ilhan v TurkeyJudgment of 9 November 2004 (22494/93), at fth.
28

23

ECtHR,Isayeva v Russialudgment of 24 February 2004 (57950/00), at pa28,; I8ayeva, Yusupova and Bazayeva v
RussiaJudgment of 24 February 2004 (5747/00, 5748/005419d9/00), at para. 238hashiyev and Akayeva v Russia
Judgment of 24 February 2005 (Final Text publistle® July 2005), at para. 185;
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The Court based the duty to conduct an effectivestigation on Article 13 in combination with the
procedural obligation implied in the substantiabyasions of, in particular, Articles 2 or 3, contiig
the obligation to protect the right to life and fheedom from torture, respectivélyOn this point, the
Court held that the prohibition of these Articleeuwid be ineffective if no procedure existed for
reviewing the lawfulness of lethal force by Statéharities. It stated that

(...) the procedural protection of the right to lifderent in Article 2 of the Convention secures
the accountability of agents of the State for thisie of lethal force by subjecting their actions to
some form of independent and public scrutiny capablleading to a determination of whether
the force used was or was not justified in a paliicset of circumstance¥.

In the same sense, the Court decided that thedailuthe Turkish authorities to conduct an effezti
investigation into the whereabouts and fate of &@gpriot missing persons, who disappeared in life
threatening circumstanc&sconstitutes a continuing violation of Articles @ds5. Those findings have
been upheld in the recent judgmenVarnava and Others v. Turkéy

3. The African Commission of Human and Peoplegh®

The African Commission of Human and People’'s Rigftsreafter African Commission) reviews
periodical reports from the States Parties to tirecedn Charter, and may hear complaints presemted t
it by individuals or NGO'’s. Its decisions are negally binding. A review of its decisions showsttha
the African Commission doe®t recognise a duty of States to prosecute thosemsgge for human
rights violations, as part of the obligation to gardee an effective remedy. The African Commission
is cautious in its recommendations to States, @aveases where massive violations of the rightféo |
and the freedom from torture have been established.

4, The United Nations Human Rights Committee (HRC)

The HRC has also developed a consistent approadgnizing the obligation of states to undertake
adequate investigations as well as criminal prasaesi in cases of serious human rights violations.
As the monitoring body of the ICCPR, the HRC igjadsi-judicial body’, to which communications
can be addressed by private individuals signakimiplation by a state of one or more rights pritéc
under the Covenant. The Views of the HRC are ngallg binding. Nevertheless, the underlying
obligations laid down in the Covenant itself do éavlegally binding force, and —as has been argued
convincingly-, the Views of the HRC constitute aarftative interpretations of their scope and
meaning®* The attitude adopted by the HRC on the duty ofestéo provide an effective remedy

2 |dem,and ECtHRAdali v Turkey Judgment of 31 March 2005 (38187/97), at para. 23

30 Kaya v Turkey, supranote 25, at para. 87 (emphasis added).

31 Eur. Court H.R., Cas@yprus v. TurkeyApplication No 25781/94) (judgment 10 may 2001pata. 136.

32 Eur. Court H.R., Case afarnava and Others v. Turkdppplications Nos 16064/90, 16065/90, 16066/90068390,
16069/90, 16070/90, 16071/90, 16072/90 and 16073M@igment of 10 January 2008). See Skoutarisolalis, The
Cyprus issue: The Four Freedoms in a (Member-)eStétSiege. The Application of the Acquis Commuai@uin the
Areas not Under the Effective Control of the Rejoulsil Cyprus forthcoming.

33 See the statement of the African Commission amah and Peoples' Rights @rganisation Mondiale Contre La

Torture and Others v. Rwanda Comm. Nos. 27/89, 46/91, 49/91 and 99/93 (199Bljle main goal of the
communications procedure before the Commissioa isitiate a positive dialogue, resulting in an aatble resolution
between the complainant and the state concerneidhwémedies the prejudice complained of.’

34 scheinin, MartinThe Human Rights Committee’s Pronouncements oRitjtet to an Effective Remedy- An lllustration

of the Legal Nature of the Committee’s Work undher ®ptional Protocqlin Nisuke, Ando,Towards Implementing
Universal Human Rights: Festschrift for the twefiffr Anniversary of the Human Rights Commifteeiden: Nijhoff,
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increasingly follows the same line of reasoning pag forward by the ECtHR. The HRC has
consistently taken the position that whenever datimn of one of the substantive provisions of the
Covenant is established the State Party is undebhgation to provide an effective remedy to the
victim. This obligation is considered as a consegeeof the violation itseff In its subsequent
Views, the HRC based this obligation on Article 2{3The Committee has gradually refined the
criteria of what constitutes an effective remedy.this regard, also the duty to prosecute those
responsible for violations of the Covenant caméeaecognised, for the first time in 19821n its
Views addressed to Colombia in 1995, the HRC canmstil that the duty to criminally prosecute, try
and punish those deemed responsible for humansrigilations arises particularly in cases of
enforced disappearances and violations of the tiglite.*® The HRC reiterated the duty to criminally
prosecute those responsible for the violation efrtiost fundamental rights and bring them to justice
in cases which occurred in Colomili]and Congd? In these latter Views, the Committee also
included the obligation of the State ‘to preventitar violations in the future®!

In its General Comment ¥ithe HRC specifically states that ‘A failure by tat® to investigate
allegations of violations could in and of itsel’girise to a separate breach of the Covenant. {j5r
Where these investigations reveal violations ofaiercovenant rights, States Parties must ensate th
those responsible are brought to justice. ‘As wélure to investigate, failure to bring to justice
perpetrators of such violations could in and oélftgive rise to a separate breach of the Covenant.
(par 18). The Committee stresses that these oldigairise notably in respect of those violations
recognized as criminal under either domestic oeridtional law, such as torture, summary and
arbitrary killings and enforced disappearances.

In specific cases where torture or serious illitreant were established, the HRC ‘only’ held that th
State had to undertake a thorough investigatiod tartake measures to prevent similar violations i
future®® This seems to constitute a difference comparethéocase-law of the ECtHR and the
IACtHR, which do recognise a duty farosecutefor these violations as well. There is no clear
explanation why the same approach has so far nem lextended to violations such as torture.
However, the explicit recognition of an obligatibm prosecute persons accused of torture in its

(Contd.)
2004), pp. 101-115, at 104-105; Nowak, ManfrétN Covenant on Civil and Political Rights- A Comitaey, (Kehl:
Engel,1993), at 710.

UNHRC, Communication No. 5/19q®loriana Hernandez Valentini de Bazzano et al. \idilray) Views adopted on
15 August 1979, Selected Decisions of the HumamtRiG@ommittee under the Optional Protocol, volp.140, at para.
10.

For the first time in UNHRC, Communication N&/5979 Sergio Ruben Lopez Burgos v Uruguasigws adopted on
29 July 1981, Selected Decisions, vol. 1, p.8®aaa. 14.

37 UNCHR, Views adopted on 21 October 19&2eimit Barbato v Uruguay$elected Decisions of the UNHRC under the
Optional Protocol, vol. Il, p. 112, at p. 116, pata, cited by Tomuschat, Christiafhe Duty to Prosecute International
Crimes Committed by Individualat 323 (emphasis added). See also Views of 341984 Muteba v Zaire)idem at p.
160, para. 13; Views of 4 April 1985dem p. 176, at para. 16, both cited by Tomuschat328.

%8 Views of 27 October 1999\gdia Bautista de Arellana v Colombja}eport of the Human Rights Committee, Vol. Il
General Assembly Official Records,%5dession, Supp. No. 40 (A/51/40), p. 142, at (6.

3 Views of 15 April 2002, Communication No. 859989 (Colombia), at para. 9; and Views of 29 Novembed2,
Communication No. 778/1997 (Colombia), at para. (lese and the subsequently mentioned Views aagable at
http://www.unhcr.ch/tbs/doc.nsf).

35

36

40 views of 23 July 2001, Communication No. 962/2QDemocratic Republic of the Congo), at para. 7.

“1 n its Views addressed to Colombia of 15 ApfiD2, the HRC held that the State is under the atitig totry to prevent
similar violations.

42 Human Rrights Committee, General Comment ature of the General Legal Obligation on Statestiea to the

CovenantUN Doc. CCPR/C/21/Rev.1/Add.13 (2004).

43 gee for example Views of 16 November 2005, Conioaiion No. 1042/2001 (Tajikistan), at para. 9d afiews of 18
November 2005, Communication No. 907/2000 (Uzbekistat para. 8.
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General Comment 31, mentioned above, indicate tiatCommittee does in fact adopt the same
approach as the ECtHR and the IACtHR on this pasnivell.

As demonstrated in the preceding paragraphs, &lloba of the regional and international human
rights monitoring bodies have developed a condistase-law in which the duty of states to ensuee th
substantial rights of the human rights instrumémtsombination with their obligation to guarantee t
right to an effective remedy, includes the dutyineestigate serious human rights violations, and to
criminally prosecute those responsible for thesdations. Only the African Commission on Human
and Peoples’ Rights has not recognized these ditlesreas the Inter-American Commission and the
Inter-American Court do not distinguish betweerrimgs’ and ‘other’ human rights violations, this
distinction is explicity made by the European Goom Human Rights and the UN Human Rights
Committee. The criterion of ‘seriousness’ refersthie rights protected by the relevant instrument;
only violations of the most fundamental human rsgtarry the duty to investigate and to prosecute.

3. Applicability of these Obligations to Personnebf Private Military and Security
Companies

When considering the applicability of the obligatsoto investigate serious human rights violations
and to prosecute their perpetrators to the sitnaifqrivate military and security companies aneirth
individual employees, several questions arise.tlifjirglo these obligations also apply when the
PMCs/PSCs operate on the territory of a third segdas most commonly the case, and to which state
do these obligations then apply? These questiomseen the extraterritorial scope of the human gght
conventions and the question of jurisdiction. Seltpmlo they apply to PMC/PSC personnel in the
same way as to state agents?

A. Extraterritoriality of Human Rights Obligations

The question of the extraterritorial scope of hurmights instruments has been addressed on several
occasions in the decisions and judgments of thepetent monitoring bodies, as well as in some
national courts, including the UK House of LottisThese decisions have also given rise to an
ongoing critical debate among schol&rsn order to assess how the current interpretatifnghe
monitoring bodies can be applied to the situatibnPMSCs and their employees, the principal
positions taken by the ECtHR —both prior and atftterBankovicdecision-will be considered, as well

as those of the African Commission and the HRChlighting some common features and the main
differences.

1. The European Commission for Human Rights aadEtiropean Court on Human Rights

If one thinks of the Strasbourg case-law on extriaeiality, the Bankovigdecision of the ECtHR first
comes to mind, as well its relatively restrictedio of the extraterritorial scope of the European

4 UKHL, Al-Skeini and Others v Secretary of State for Dede2007
% Sednfra.
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Convention® However, two other key decisions need to be cemsiti which have contributed to
shaping the current contours of this case-law:ptieeBankovicdecision inLoizidou;’ and the post-
Bankovicdecision inlssa?®

In Loizidou the first major ruling of the ECtHR addressingdraterritorial jurisdiction, the Court held
that Turkey did have jurisdiction in Northern Cyprhy virtue of its military occupation, through
which it had acquired ‘effective control’ over thart of the Cypriot territory. It stated that

The concept of jurisdiction under Article 1 of t@onvention is not restricted to the national
territory of the Contracting States. Accordingllige responsibility of contracting States can be
involved by acts and omissions of their authoritiedich produce effects outside their
territory...the responsibility of a Contracting Padguld also arise when as a consequence of
military action —whether lawful or unlawful- it es@ses effective control of an area outside its
national territory.

The Court then concluded : ‘The obligation to secim such an area, the rights and freedoms set out
in the Convention, derives from the fact of suchtowl whether it be exercised directly, through its
armed forces, or through a subordinate local adsmation.*?

The same principle was also upheld in a numbetheraases on Northern Cyprils.

Therefore, in situations of overall effective cantteven if such control is exercised temporargyaa
consequence of military action) of one state on tdretory of another, the state exercising such
control has the obligation to secure all the riglmtsl freedoms of the Convention. In the Northern
Cyprus cases, the Court did not need to specifgtiteria of such effective control, since it conued

an overall occupation of the territory concernédbwever, in a second series of [Bankoviccases,
concerning human rights violations by agents ofamt@cting State abroad, the ECionHR and the
ECtHR have considered that the rights of the Cotiweralso need to be ensured in certain situations
which do not amount to effective contrdlThe first explicit decision in this regard w&yprus v.
Turkey® where the EComHR held that

46 Bankovic a. 0. v. Belgium and 16 Other Contrac@tgtes, ECHR (2001),Appl. No. 52207/99

4T Loizidou v. Turkey (prel.obj.EComHR ( 1995), Series A, vol. 310, at para. 62

8 For a comprehensive analysis of the Strasbusg-tzav on extraterritoriality up to 2004, see LamsRick, Life after

Bankovic: On the Extraterritorial Application of éhEuropean Convention on Human Riglits Coomans, Fons and
Menno Kamminga (eds)xtraterritorial Application of Human Rights Treeasi (2004), pp. 83-124; and O’Boyle,
Michael, The European Convention on Human rights and Extrigoeial Jurisdiction: A Comment on ‘Life after
Bankovic’,in the same volume, at pp. 125-139.

4 oizidou, supranote 47 at para. 52.

50 Cyprus v TurkeyECtHR (2001), Appl. No. 25781/94, para. 77; thissition was confirmed iDemades v. Turkey
ECtHR (2003), Appl.No. 16219/90. For a detailed Igsia of this case-law, see Mantouvalou, ‘ Extegditudicial
Control in International Law: Human Rights Treatie®l Extaterritoriality’, 9ntl JI HR (2005) 147, at 149-153; see also
Lawson, ‘The Concept of Jurisdiction in the Eurap&onvention on Human Rights’, in P.J. Slot andBdlterman
(eds),Globalisation and Jurisdictioii2004), 201-218. A third category of cases condkenextradition or expulsion of
persons within the jurisdiction of a Contractin@i8tto a third state where that person would risikd subjected to
serious human rights violations.

51 In particularX v. Federal Republic of GermaryComHR (1965), Appl. No. 1611/62 (stating that asctcbf diplomatic
or consular representatives abroad affecting naloof the sending state residing abroad may gseeto liability under
the Convention)\V v. DenmarkEComHR (1992), Appl. No. 17392/90 (affirming thatleorized agents of a state bring
other persons or property under the jurisdictiothaf state to the extent that they exercise aifyhover such persons or
property);Hess v. the UKEComHR (1975), Appl. No. 6231/73 (confirming thastate is under certain circumstances
responsible under the Conventions for the actidrits @uthorities outside its territory, even thbutis was rejected in
this case)

52 ECtHR,Cyprus v.TurkeyAppl Nos. 6780/74 and 6950/75), EComHR 26 May 1975
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the authorised agents of the state, including digliic or consular agents and armed forces, not
only remain under its jurisdiction when abroad brihg any other person or property “within
the jurisdiction” of that State, to the extent tlila¢y exercise authority over such persons or
property. Insofar as, by their actions or omissjahgy affect such persons or property, the
responsibility of the State is engagéd.

Moreover, the Commission stated that it emerges filoe language and the object of Article 1 and
from the purpose of the Convention as a whole, thatContracting States are bound to secure the
said rights and freedoms ‘to all persamsler their actual authority and responsibilitypt only when
the authority is exercised within their own temjtdut also when it is exercised abro&tThus, as
mentioned by one commentatyrprior to Bankovic,the ECtHR had already distinguished two
grounds which may give rise to extraterritorial lgggion: on the one hand ‘effective control of an
area’, interpreted in particular as (temporary)itaniy occupation and on the other hand, ‘state tagen
authority’, based on the acts of state agents withe territory of another State. In the Court’s
reasoning, ‘effective control’ is related to theritery where such control is exercised, and any
jurisdiction arising from such control also haseaitorial basis. However, jurisdiction arising ffino
‘state agent authority’ is related to the persasigig on behalf of the state. This distinction nieyve
consequences for the actual exercise of e.g. caljunisdiction by the Contracting State; for exdenp
when the right to life is violated and the authiestof this State need to launch an investigatiwth a
subsequent prosecutions against the responsitdergerin compliance with its obligations under the
Conventiorr?

In Bankovicthe ECtHR adopted a ‘somewnhat restrictive integtien of the term “jurisdiction® , by
limiting itself to a consideration of the ‘effeciivcontrol’ criterion and concluded that such cdntro
was not exercised by the respondent States in rémept case. The case followed a complaint on
behalf of the victims of the bombing by a NATO fghter of a TV and radio station in Belgrade in
1999, lodged against Belgium and 16 other memkiedAd O which are also Parties to the ECHR. In
its admissibility decision, the Court decided ttreg applicants had not been within the jurisdictidn
the states concerned, stating that the jurisdictimder the Convention is primarily territorial.
Referring to its earlier decisions on extraterréliy, the Court held that:

In sum, the case-law of the Court demonstrates ithatecognition of the exercise of extra-
territorial jurisdiction by a Contracting Stateeisceptional: it has done so when the respondent
State, through the effective control of the relgvierritory and its inhabitants abroad as a
consequence of military occupation or through tbasent, invitation or acquiescence of the
Government of that territory, exercises all or soofethe public powers normally to be
exercised by that Governmerft.

The Court nevertheless confirmed that extrateratoapplication is not excluded, precisely by
mentioning some of the exceptional cases in whidtaterritorial jurisdiction by a Contracting State
has been recognized. The Court states that ibteepted the exercise of such jurisdiction ‘when th
respondent state (...) exercises all or some of th#ip powers normally to be exercised by that

5 |dem at para. 136

54 ldem (emphasis added).

55 Kerem AltiparmakHuman Rights Act: Extra-territorial Application; /8keini a.0. v Secretary of State for Deferige,

72 Journal of Criminal Law (2008), pp 27-33, at 8fing L.J. Brooke in 69 Journal of Criminal La®0Q5), pp.295-
301.

For instance, if in the Contracting State whagents have exercised some form of authority otrobim a third State,
the principle of active personality is not foresegmler its national criminal legislation for thetamvolved, this might
constitute a problem.

56

57 Mantouvalousupranote 50, at 153.

%8 Bankovig, supraote 46, at para. 71.
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Government.” Another key element Blankovicis its territorial limitation: the Court held théte
Convention is a treaty operatifig an essentially regional context and notablythie legal space
(espace juridiquiof the Contracting States?

The ECtHR confirmed its primarily territorial inpmetation of the Convention’s jurisdictional scape
other decisions aftéBankovig emphasizing that its extraterritorial applicatierexceptionai’ At the
same time, the Court has confirmed its prior caseith regard to the situations in which the
jurisdiction of the Contracting States does haveeatraterritorial dimension. The leading post-
Bankoviccase in that regard issa v Turkey" The specificity ofissais that it led the Court to confirm
for the first time, that the jurisdiction of the Bpean Convention may also extend to territories of
third States, which are not a party to the Coneentirhe case concerned the violation of the right t
life of Kurdish citizens during a military intervBon by Turkey on the territory of Iraq. Even théug
the Court ultimately concluded that there was ifickeint evidence that the victims had indeed been
present within the territory where the Turkish bally activities were taking place, the Court héidtt
the Convention may also apply extraterritoriallyaithird State, either through effective controbaof
area or through the specific actions of its agentig abroad® The Court supported this conclusion
by citing some decisions from the HRC and the IACEIR, stating that

Accountability in such situations stems from thetfioat Article 1 of the Convention cannot be
interpreted as to allow a State party to perpewatations of the Convention on the territory of
another State, which it could not perpetrate ooits territory®®

This position was reiterated in several other caseduding inBen El Mahi a.o. v. Denmar&nd
Mansur PAD and Others v. Turkéy.

It may be concluded that the case-law of the ECtrRextraterritoriality is not entirely consistent,

at least gives rise to uncertainty as to its exaetning. In particular, the statementBankovic
emphasizing that the Convention operates in amngallg regional context and notably within the
legal space of its Contracting Parties, is at odikh its later decisions adopting the broader
formulation oflssa,confirming the possible extraterritorial applicatio third States

These differences have led some national couitgegpret the European case-law, thereby adding to
the lack of clarity. Indeed, the UK House of LoidsAl-Skeinf® has followed the Court’s restrictive
reasoning inBankovi¢ while dismissing thdssa position. In this case, which concerned six Iraqi
citizens who were killed by British troops in Irage Law Lords found that only one of the incidents
which occurred in a British-run detention facilityell within the scope of the Convention (and thus
under the British Human Rights Act), since the UgdHheffective control’ over that facility. This
selective application of certain elements of theskiourg case-law, without a detailed consideration

3]

9 Idem, at para. 80

80 E.g. Kalogeropoulou and Others v. Greece and Gegi@pp. No. 59021/00, adm. Dec.), ECtHR, 12 Decemi9ér2

51 |ssa and Others v Turkeyudgment (2004), App. No. 31821/96, citihgpez Burgos v Uruguay;ommunication No.
52/1979, UN Doc.CCPR/C/OP/1 at 99 (198@kliberti de Casariego v UruguayCommunication No. 56/1979, UN
Doc. CCPR/C/OP at 92 (1985); IACionHRBpard v United State§ase 10.951, Report No. 109/99 (1999).

62 |ssa and Others v. Turkesupra at paras 69-71

5 |dem

54 Ben el Mahi and Others v. DenmaBCtHR (2006), Appl.no. 5853/06 , atdansur PAD and Others v. TurkeyCtHR
(2007), Appl. no. 60167/00, at para. T8aakand Others v.Turke}sCtHR (2006) Appl.No. 44587/98, at para. 19; and
prior to that inOcalan v. TurkeyJudgment (2003), Appl. No. 46221/99, at para. Sanchez Ramirez v. France
EComHR (1996), Appl. No. 28780/95.

8 Al-Skeini and Others v Secretary of State for Dedesupranote 44.
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whether the other incidents in the case mightdatder the second exception expressly mentioned by
the Court itself, namely through the specific atsiof its agents abroad, is regrettaBle.

All these decisions specifically concern effectis@ntrol by the Military or actions by other state
agents. If one applies this case-law to the acBMEs/PSCs and their employees acting abroad, the
question arises to what extent their conduct carcdyesidered to fall within the scope of ‘actual
authority or control’ of the contracting state,ajrany other state, as will be considered belowstFi
the case-law of other human rights monitoring bedidl be considered, which seems to point into
the same direction.

2. The Inter-American System

The American Declaration of 1948 states that ‘elispns are equal before the law and have the rights
and duties established in this Declaration (...)ddes not contain a general provision on jurisdicti

as in the American Convention on Human Ridhts.lt should be recalled that the American
Declaration also applies to OAS Member States wéaee ot ratified the American Convention,
including the United States. The Inter-American Edwas not yet expressed itself on the question of
extraterritoriality.°®

The Inter-American Commission (IAComHR) has comrsidlyy held that although jurisdiction usually
refers to the state’s territory, ‘it may, under giv circumstances, refer to conduct with an
extraterritorial locus where the person is presenthe territory of one state, but subject to thetwl

of another state —usually through the acts of dteifs agents abroad.” The IACOmHR has cited the
decisions of the European Commission on Human Righinter alia, Cyprus v Turkeyto support
this position

A particularly noteworthy decision iglejandre v Cuba where despite similar facts as those
underlying theBankoviccase the Inter-American Commission has reachedpipesite conclusion
than the European Court of Human Rights. The coimipila Alejandreconcerned the violation of the
right to life of four Cubans by Cuban military figins who had deliberately shot down the civilian
aircrafts which they were flying for the organizatiBrothers to the Rescu@he incident took place
outside the territory of the Contracting Stategsh&#f American Convention, in international airspace.
Nevertheless, the IAComHR held that Cuba was resiptenfor these violations, considering that:

The fact that the events took place outside Cubaadjction does not limit the Commission's
competence ratione loci, because (...) when agergsstite, whether military or civilian, exercise
power and authority over persons outside natiaraltary, the state's obligation to respect human
rights continue’

%  For a critical analysis of thal-Skeinidecision see Abdel-Monem, Tarik a.0R (On the application of Al-Skeini) v.

Secretary of Defence: a Look at the United KingdoBktraterritorial Obligations in Iraq and Beyond,7 Florida

Journal of International Law (2005), pp 345-364ti@eing the High Court’s analysis of the Strasstgplaw, arguing
that by neglecting the more recent decisiotssg the High Court has side-stepped the possibifigt it marks a new,
broader expansion of the European Convention’sregeesoutside the boundaries of Europe); Kerem adtimak,supra,

note 55 (arguingthat a more plausible explanation is needed ofcietradiction betweemankovicand the post-
Bankoviccase-law and criticizing that the House of Lordiethto apply the ‘state agent authority doctribg’relying so
strongly onBankovig.

57 Seesupra,paragraph 1A

% In one case where the question came up, it waglaborated upon since the case was decidedeohatsis of lack of

proof on the meritsFairen Garbi and solis Corrales v. Hondurd8CtHR, 15 March 1989 (merits).

The same conclusion was drawnMictor Saldafio v. Argentind ACHR report No. 38/99, 11 March 1999, also @tin
Cyprus v Turkey.

7 Armando Alejandre Jr. And Others v. CubaCHR Report No. 86/99, Case No. 11.589, 29 SepezriB99 at para. 25

69
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Whereas the ECtHR iBankovicconcluded that the airstrikes by the NATO bombelshdt amount to
effective control and therefore the victims did falt under the protection of the European Conwenti
the IAComHR concluded iAlejandrethat it had found conclusive evidence ‘that agefithe Cuban
State, although outside their territory, placed tnélian pilots of the "Brothers to the Rescue"
organization under their authorit{}.’Consequently, the Commission declared itself caempeatione
loci to apply the American Convention extraterritoyialb the Cuban State. In another difference
between the two decisions, the ECtHR emphasizegdabgraphical limits of the European Convention’s
jurisdiction, whereas the IAComHR held that ‘(b)esa individual rights are inherent to the human
being, all the American states are obligated tpeeisthe protected rights of any person subjetitdo
jurisdiction.” The Commission also held that

()n principle, the investigation refers not to tationality of the alleged victim or his preseite
a particular geographic area, but to whether, asdhspecific circumstances, the state observed the
rights of a person subject to its authority anciicin

Thus, the IAComHR has consistently based its datsson the criterion of ‘authority and control’ by
state agents, emphasizing the acts of these agathisy than the presence of the victim in a paldrc
geographic placé.

The same considerations on extraterritoriality weiterated irCoard and Others v. the United Statés,
which concerned violations of rights during the Wffitary intervention in Grenada. Even in this
situation, the Commission justified the extrateridl application of the American Declaration —even
though the US did not challenge this- , by refgytim theauthority and controbf the US agents abroad,
without entering into the question of effective tohof the territory. Indeed, the IAComHR stresses
effective control over thpersonrather than over theerritory, another difference with the Strassbourg
case-law.

It has been suggested that the differences bettheeBCtHR and the IAComHR are related to (1) the
governing texts —the American Declaration not béagally binding and not containing any clause on
jurisdiction-; (2) the functional mandate of theeinAmerican Commission, allowing it to more easily
adopt certain positions than a judicial body suehtl@e European Court; and (3) the fact that
Commission’s juridical space extends throughout Ahgericas, whereas not all States in Europe are
members of the Council of Europe, the legal spdacéh® ECHR.” Nevertheless, the consistent
approach of the Commission and its arguments peavsgful elements for interpreting the jurisdictibn
clause of the legally binding American Conventidn. practice, the principles developed by the
IAComHR have very often been subsequently adopyetid IACtHR, when this Court was confronted
with similar questions.

3. The Human Rights Committee

Also the Human Rights Committee (HRC) has taken learcposition on the possibility of
extraterritorial applicability of the ICCPR. The @mant states that each State Party ‘undertakes to
respect and to ensute all individuals within its territory and withints jurisdiction the rights

" |dem at para. 25

2 |dem at para. 23

1t should be noted that evenlssa,the ECtHR declared the case ultimately inadmisdieleause of uncertainty whether

the victims had actually been within tgeographic areavhere the Turkish military interventions had talgace. For
an elaborate analysis of the IAComHr’s decision®xtraterritoriality, see Cerna, Christifitraterritorial application
of the Human rights Instruments of the Inter-AmamiSystemin Coomans and Kammingspranote 49, pp. 141-174.

" JAComHR Report No. 109/99, Case No. 10.951, &8t&mber 1999

> Douglas CassellExtraterritorial Application of Inter-American Humarights Instrumentsin Coomans, Fons and

Menno Kamminga (eds$upranote 49, pp. 175-181, at 178-180.
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recognized in the CovenarifIn it's often cited General Comment No. 31, theGiRas clarified that
‘a State Party must respect and ensure the riglitsibwn in the Covenatd anyone within the power
or effective controbf that State Party, even if not situated withie territory of that State Party/.’
The HRC held on several occasions that:

Article 2(1) does not imply that the State Paranmot be held accountable for violations of
rights under the Covenant which its agents commitnuthe territory of another State, whether
with the acquiescence of the Government of thaeSain opposition to if®

Since its first decisions on the extraterritorippkcation of the Convention, the HRC affirmed titat
would be ‘unconscionable to so interpret the resiiility under Article 2 of the Covenant as to
permit a State party to perpetrate violations & @ovenant on the territory of another State, which
violations it could not perpetrate on its own temy.’’® This principle has also been upheld by the
ECtHR, including inssa.

A difference compared to the Strasbourg case-lathe interpretation of the term ‘effective control
Like the ECtHR inBankovic,the HRC has used this notion as the decisive imitdor extraterritorial
effect, for example in its Concluding Observatiomsisrael (1998). However, the HRC has not linked
such control to the territory, as the ECtHR haseddiut rather to ‘a contextual assessment of the
State’ssa factual control in respect of facts andnévehat allegedly constitute a violation of a hama
right.’

In its Concluding Observations on Israel (2003 HRC no longer refers to the notion of ‘effective
control’. It stated that:

(...) in the current circumstances, the provisiongha® Covenant apply to the benefit of the
population of the Occupied Territorider all conduct by [Israels] authorities or ageritsthose
territories that affect the enjoyment of rights lemised in the Covenarand fall within the ambit
of state responsibility of Israel under the pritespof public international la

Some scholars disagree with the HRC'’s interprataticthe Covenant’s jurisdictional scope and some
states have also expressly stated a different wiethe issué” In this regard, the HRC stated in its
Conclusions on the USA:

The Committee does not share the view expressethégovernment that the Covenant lacks
extraterritorial reach under all circumstances. lfSw@ view is contrary to the consistent

® ICCPR, Atrticle 2(1) (emphasis added).

" HRC,General Comment No. 31: The Nature of the GenezghLObligation Imposed on States Parties to theeBant,
CCPR/C/21/Rev.1/Add.13, adopted on 29 March 20020 4emphasis added).

® saldias de Lopez v. UruguafiRC, Communication No. 52/1979, CCPR/C/13D/528t9%pez Burgos v. Uruguay
HRC (1981), Communication No. 52/1979, CCPR/C//I)IB979, at para. 12.3 ar@eleberti de Casariego v. Uruguay,
HRC (1981)Communication No. 56/1979, at para. 10.3.

" Lopez Burgos v. Uruguay, supnate 79, at para. 12.3.

80 scheinin, MartinExtraterritorial Effect of the International Coventaion Civil and Political Rightsin Coomans, Fons

and Menno Kammingaupranote 48, pp. 73-82, at 76-77.

81 Concluding Observations on Israel (2003), UN DBEPR/CO/78/ISR, at par 11, cited by Scheisipranote 48, at 81
(emphasis added).

82 See Dennis, M.Application of Human Rights Treaties Extraterrimlty in Times of Armed Conflict or Military
Occupation99 AJIL, 119 at 124, 125, citing in this regard Egon Scbwilanfred Nowak and the Netherlands, the latter
having replied to a request from the HRC to prowidermation about the fall of the enclave Srebcanthat the citizens
of Srebrenica did not fall within the jurisdictimf the Netherlands, referring to the text of adi@(1) and the term
‘within its territory and within its jurisdiction’.
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interpretation of the Committee on this subjecatthn special circumstances, persons may fall
under the subject-matter jurisdiction of a StateyPaven when outside that state's territory.

On the other hand, the ICJ has also expressefl disehe extraterritorial scope of the ICCPR in its
advisory opinion concerning tHeegal Consequences of the Construction of a WathénOccupied
Palestinian Territory,using the same wording as the above-cited conciusfothe HRC in its
Concluding Observations of 2083.

The HRC has not published any Decisions or Viewgamding the question of extraterritorial
application of the Covenant in recent years. Altifothis question was raised in a complaint against
Canada (concerning the deportation of a Pakistayluen seeker claiming a risk to be subjected to
torture and murder when sent back to Pakistan3, ¢bimplaint was declared inadmissible on the
ground of lack of exhaustion of local remedf&s.

* * *

This overview shows that the various internatiarad regional human rights monitoring bodies have,
in general terms, reached similar conclusions wapect to the extraterritorial scope of the défer
human rights instruments, albeit with some nuanéésereas they all affirm that the jurisdiction of
the States Parties is primarily of a territoriatume, at the same time they recognize that some
exceptions to this rule exist. In particular, irtuations of ‘effective control’, such as military
occupation of a foreign territory, the State Paxgrcising this effective control is bound to redpe
and ensure the rights of the human rights instranterthe individuals present in that territory.
Moreover, the jurisdiction of a State party mayatgtend outside its own territory in situationsandn

a State party or its agents exercise some lesgardb‘authority or control’ (ECtHR and IAComHR).
Despite the restrictive interpretation of the tefjorisdiction’ by the ECtHR inBankovig, the
European Court has reiterated its recognition ohsxceptions to the rule of territorial jurisdgstiin

its subsequent case-law.

In a nutshell, the main positions of the three nayimg bodies are:

(1) the ECtHR emphasizes ‘effective control’ of aritorial area in a foreign State as the main
criterion for extraterritorial application of theo@vention, while acts of state agents, exercisorges
authority or control may also constitute the bdgissuch an application. These two criteria ark sti
considered as exceptional situations; the Courtumaierlined the essentially regional nature of the
Convention and its primary application within tlegdl sphere of the Contracting States. At the same
time; since 2004, the Court has also recognizedhtssibility of extraterritorial application in tdi
States, in the same above-mentioned exceptionaltisins.

(2) While the IAComHR also bases its acceptancextfaterritorial application of the American
Declaration (and the American Convention) on thiegon of effective control, this ‘control’ is not
related to the territory, but rather to the actghaf state agents exercising authority or contrahie
foreign State. Its interpretation of such conte¢mms to be broader than that of the ECtHR, sinee th

8 UN Doc. CCPR/C/USA/3, 28 November 2005, pa6s.4
84 1CJ, Advisory Opinion (2004), para. 109.

8  CCPR/C/94/D/1578/2007, 20 November 2008. Castatad that:The Committee has only exceptionally given an
extraterritorial application to rights guaranteed lthe Covenant, thereby protecting the essentietjtorial nature of
the rights guaranteed therein. According to thet&tarty, limiting the power given to a state tottol who
immigrates across its borders by giving extratemigl power relating to articles of the Covenantwia deny a states’
sovereignty over removal of foreigners from itsitery.’
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IAComHR also recognized the shooting of civiliarp&nes in international airspace as falling within
that scope (as opposed to the more restrictivepreggation adopted by the ECtHRBankovic).

(3) The HRC has also linked the notion of ‘effeetisontrol’ more to the persons/agents exercising
such control than to the territory, also considgrihe factual situation in relation to thélation
which occurred.

How can the obligations deriving from human rightstruments as outlined in paragraph 2, taking
account of the aforementioned decisions of the munights monitoring bodies be applied to the
situation of states contracting private militarydesecurity companies to perform certain tasks eir th
behalf, and in particular to the situation in whigmployees of such companies become involved in
conduct which can be characterized as a seriousuhuights violation? Some elements of an answer
will be provided here.

B. To which state do the obligations apply: contracting state, host state or home state?

In order to clarify the legal pattern of obligatgoderiving from general human rights instruments,
three situations can be distinguished. Firstly, shigation in which a State Party to one or more
general human rights instruments contracts a PMB@sks to be carried owlthin its own territory
This may occur in the aftermath of a natural diesast a terrorist attack, whereby the scale of the
damage is such that the national armed forces et state agencies are not able to effectively dea
with the situation by themselves. (This occurrefd i the US after the Katrina disaster.)

Secondly, the situation will be considered whergtate contracts a PMSC to perform tasks abroad,
within the territory of another State Party the human rights instruments which it has iedituch as
the ICCPR, and/or one of the regional human rigotsventions. Here the question of overlapping
human rights regimes may arise, for example ifa&eSParty to the ECHR sends a PMSC to a non-
European State, which is a party to the ICCPR artdfAmerican Convention.

Thirdly, the situation will be addressed where at&tParty contracts a PMSC to perform tdska
third state which has not ratified any of the human rightrinments considered in this paper.

The two latter situations which both concern atigi of a PMSC outside the territory of the
contracting state, may be linked to another segtoskible factors which further determine the patter
of applicable rules. These are (1) the tasks ofRRESC are performed in the context ofmditary
occupationor comparable situation of overall effective cohgither by the contracting state or by a
third state or group of states; or (2) these tdakswvithin the scope ofinother form of authority or
controlin the foreign territory, not amounting to a sitaatof overall effective control as in (1).

1. PMSC Contracted for Tasks within the State’s Qwrritory

The first situation is relatively straightforward: State contracts a PMSC to perform tasks withsn it
own territory, therefore the State is bound by tinenan rights instruments to which it is a party to
provide an effective remedy for the victims or threilatives of any serious violations of these tsgh
(e.g. violations of the right to life, right to #dom from inhumane or degrading treatment). Such an
effective remedy includes both a civil remedy fompensation, but also a criminal investigation into
the facts of such conduct. Indeed, the state mmsire that the competent judicial authorities will
launch such investigations, and where appropnatesecute those persons responsible for them. Such
safeguards become more important to the extentttigatasks are more related to a situation of
(internal) security problems or situations whichymavolve violent protests or reactions from
civilians to the presence or actions of the PMSC.
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2. PMSC Contracted for Activities Abroad: Receividte is a Party to at least one of the same
Human Rights Instruments as the Contracting State

In the second situation, one State (the contrg@irate) contracts a PMSC to carry out certainstask
abroad within the territory of another State (tbsttState). Here a distinction should be made atwe
the situation of military occupation (a) and a aitan in which State exercises a lesser degree of
authority or control (b).

(a) Military Occupation

If the contracting State exercises overall effextisontrol on the territory of the host State, in
particular if it has militarily occupied (part dfye latter State, the contracting State is ledatlynd to
respect and ensure all the rights of the humansigistruments to which it is a party, in the samay

as on its own territory. The jurisdiction of thentacting State, for the purposes of the humantsigh
convention or covenant, then extends to the teyriod the host State, or to the part which fallslem
the military occupation.

As for the obligation to investigate serious humigihits violations and prosecute those who may be
accused of such violations, the contracting Staistransure access to a court to those victimsedr th
relatives. Moreover, it is bound to ensure thatcibnpetent judicial and prosecutorial authorities
adequately and promptly investigate any incidentdiciv may amount to serious human rights
violations, which will in most cases also consgtuirimes within the criminal legislation of the
contracting State. If appropriate, the respondiditviduals, also individual employees of the PMSC
against whom the investigation has found sufficiemidence to establish responsibility for these
crimes should also be prosecuted and brought beforininal court of the contracting State.

As for the question whether the PMSC employeeshearonsidered amgentsof the contracting State
in the sense of the human rights instruments censitlin this paper, it would seem that in a siturati
of military occupation, this question is perhapssleelevant than in the situation of a lesser a@egfe
control by the contracting State, as will be shob&low. Indeed, in the situation of military
occupation, the contracting State is considerdzbtm full command of all the actions of the PMSC a
part of its effective control of the territory. Thentracting State is thus bound to ensure theepbg
human rights of all persons within the occupiediteny; it may therefore be held responsible for a
failure to have ensured its ‘due diligence obligas’ if human rights are seriously violated antliihs
out that the State has not well informed the PM$@® risks and the human rights standards; dr if i
fails to provide an effective remedy, includingmwimal investigations and possibly prosecufibn.

In a situation of military occupation, the obligats of the host (and occupied) State to respectand
ensure human rights would seem to have been temilgosaspended, since they ade facto
conferred upon the contracting (and occupant) Statidis regard, the ECtHR held that;

Having effective overall control over Northern Cypr its (i.e. Turkey's) responsibility cannot

be confined to the acts of its own soldiers oraidfs in Northern Cyprus but must also be
engaged by virtue of the acts of the local admiaigin which survives by virtue of Turkish

military and other support. It follows that (...) kewy's “jurisdiction” must be considered to

extend to securing the entire range of substantplgs set out in the Convention and those
additional Protocols which she has ratified, arat tholations of those rights are imputable to
Turkey.®

8  The question whether the contracting State aisy be held responsible for the violation of ioenan rights itself will
not be discussed in this paper.

87 Cyprus v.Turkeysupranote 52, at para.77
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The obligation of the State exercising effectivatcol to secure the ‘entire range of substantigats’
clearly indicates that the occupied (‘host’) Stateivn obligations to ensure these rights cannot be
fulfilled and that these are therefore suspendedffe duration of the military occupation or other
situation amounting to the level of effective camhtr

(b) Other Forms of Authority or Control

If the contracting State exercises a lesser degierithority or control on the territory of the hos
State , the extent to which the contracting Staigbligated to respect and ensure human rightssseem
to be not quite as high as in the case of milisegupation or effective control. As indicated ir th
case-law of the monitoring bodies outlined in thegeding paragraph, the obligations of the
contracting State are more restricted; these dimigs are valid, in the words of the EComHR, when
authorised agents of the state, including diploenati consular agents and armed forces, bring any
other person or property ‘within the jurisdictioof that State, ‘to the extent that they exercise
authority over such persons or property. Insofarbgstheir actions or omissions, they affect such
persons or property, the responsibility of the Statengaged®

This formulation points to a proportional relatibis as it were, between the extent to which theest
agents exercise authority over persons or propertile foreign state, and the degree to which this
results in ‘jurisdiction’- and thus in obligatiohs respect and ensure human rights- over such perso
or property. So the more directly the authoritycontrol (or ‘power’ in the words of the HRC) of the
state agents of the contracting State affect psrsamm property- in the host State, the more far-
reaching are the obligations of the contractingeSta respect and ensure the fundamental rights of
persons in the host StdfeAs mentioned earlier in this paper, the princifhat human rights
obligations may apply extraterritorially, evenliietlevel of authority exercised in a foreign Stdes
not amount to ‘effective control’, was also uphéldthe IAComHR inAlejandro v. Cubawere the
Commission stated that ‘(...) when agents of a statether military or civilian, exercise power and
authority over persons outside their national tignyj the state's obligation to respect human sight
continues®® Also the HRC's statement in its Concluding Obséovet on Israelpoints in the same
direction, affirming that the provisions of the @mant apply to the benefit of the population of the
Occupied Territories, ‘for all conduct by [Israeb]thorities or agents in those territories thé&af
the enjoyment of rights enshrined in the Covenank.(*

When applying the above mentioned reasoning ofgtmmality to PMSCs and their employees, one
could argue that the authority or control of thentcacting State over persons in the host State
increases when the PMSC, operating under the domTmimand or instructions of an agent of the
contracting State —for instance an army commanfléhai State who oversees the actions of the
PMSC in the foreign territory-, directly influenctse security of the persons concerned. If the PMSC
has the task to ensure the security of a governmoeiiding or a prison, it would seem that the
contracting State has a high degree of control therparticular building; a fact which entailsigh
degree of obligations to protect human rights, neestigate any violations and to prosecute the
responsible persons. This conclusion was also dratvieast with regard to British soldiers, by the
UK House of Lords irAl-Skeini.The HoL stated that the UK's obligations derivingm the Human
Rights Act -which implements the obligations inaddn the European convention on Human Rights-

8 Cyprus v Turkey, supnaote 52, para.136

8 For a similar interpretation of this case-lavd a@n ‘alternative approach’ to the extraterritosabpe of jurisdiction, at

least under the ECHR, see Lawson, R., * The conokptrisdiction in the European Convention on HuniRights’, in
P.J. Slot and M. Bultermafglobalisation and Jurisdiction(2004), 201 at 215-218.

% Armando Alejandre Jr. And Others v. CubaCHR Report No. 86/99, Case No. 11.589, 29 SepezriB99 at para. 25

91 Concluding Observations on Israel (2003), UN DBEPR/CO/78/ISR, at par 11, cited by Scheisipranote 80 , at 81
(emphasis added).
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also extended to a detention centre in Iraq oveclwBritish soldiers had full authorif§.If a PMSC
exercises such authority on behalf of, and underdihect control of the military command of the
contracting State, it could be argued that the sabtigations of the contracting state persist.Ha t
same sense, in a situation comparable to Abu Ghrelitereby employees of a PMSC who are
employed as prison guards, commit acts amountirsgtious human rights violations, the contracting
State is arguably bound to investigate the incklesndd to prosecute the individual employees
concerned, even though the acts were not comnijtestiate agents.

If the host State is a party to (at least one lod) game human rights instrument(s) as the comtacti
State, the host State also has obligations to cesped ensure the human rights of its citizens.
Whereas in a situation of effective control theskgations are temporarily suspended in favouthef t
occupant state, this is usually not the case ierosituations in which a lesser degree of consol i
exercised by a foreign state (the contracting Htdte such situations, the extent to which these
obligations remain with the host state dependgmstitutional capacities and the functioningtef
judicial system, in particular, when it comes tingnal investigations and prosecutions. Here the
clause fromBankovigmay be helpful, where the Court held that it hacbgmized the exercise of
extraterritorial jurisdiction by a Contracting Statwhen the respondent State, through the effectiv
control of the relevant territory and its inhabtabroad as a consequence of military occupation
through the consent, invitation or acquiescencéhefGovernment of that territory, exercises all or
some of the public powers normally to be exercibgdthat Government? If the host State has
invited the contracting State to exercise soméefpublic powers normally to be exercised by its ow
Government, and if the contracting State employViSC to implement these tasks in practice, this
may result in ade factotemporary ‘transfer’ of the obligations to respaod ensure human rights
insofar as these obligations are related to thdéipppbwers exercised by the contracting State. &hes
would also include the obligations to investigatdations and to prosecute their authors.

3. PMC/PSC Contracted for Activities Abroad: ReagjvState is not a Party to the same Human
Rights Instruments

This situation is, for the most part, identicalthe situation(s) described under (ii). The onlybedl

not unimportant- difference is the following. Ifetihost State is, for example, not a party to thelEC
whereas the contracting State is, then the protectifered by the ECHR, including its legally bindi
judgments, does not extend to the citizens of thet Btate to the extent that the authority or abntr
exercised by the contracting State is not suchitimeets the threshold for extraterritorial apalion

of the Convention. If the host state is, howevegragy to the ICCPR, a comparable normative regime
applies. The situation would be different if theshstate is not a party to the ICCPR either. Howeve
given the high number of ratifications of the Coaen) this situation is almost theoretiéal.

In the situations discussed above, the obligationgvestigate violations of human rights and to
prosecute those responsible for such violationgajmeeither to the contracting state of the PMS8IC,

to the host state receiving the private contractbisas been argued, in line with the case-lawhef
monitoring bodies, that the extent to which theigdilons of due diligence (including the duty to
investigate and prosecute) pertain to contradtatg, is proportional to the extent to which ttate
exercises authority or control in the territorytloé receiving state. This can only be decided casa-
by-case basis, considering all the relevant factonportant elements are the nature of the control
exercised through the activities of the PMSC (lauilit activity; security tasks), and the chain of
command (does the PMSC act under the direct irtginscof a state agent of the contracting state, or

92 House of Lordssupra,note 45.
% Bankovig, supranote 46.
9 The ICCPR is ratified by the large majority tdtes, including Afghanistan, Iraq and the USA.
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does it have far-reaching discretionary powersbkmg it to act without the exact knowledge or
control of the contracting state or even underitis&ructions of the host state or another statsqoe
in the territory?).

According to this analysis, the obligations to istvgate serious human rights violations and to
prosecute apply, in the first place to the coningcstate. However, such obligations may also daist
the state where the PMSC is registered or wherastits headquarters, if this is a different st
the contracting state. Generally, the link betwien'state of incorporation or registration’ andran
rights violations in the host state is less direnice the state of registration is not alwaysrnmied of
the exact contractual conditions agreed betweerdh&acting state and the PMSC; and it is usually
not directly involved in the instructions to the BRM on how to respect human rights during its
operation. However, if a specific licence regimeasex obliging the PMSC to fulfil stringent
conditions in the performance of its tasks andhattaining of its personnel, then the link betwtren
state of registration and possible human rightdatimns clearly exists, with consequences for its
positive human rights obligations as well.

4, Conclusion

This paper aims to examine how the due diligendeyations of states under general human rights
law, deriving from the duty to ensure and proteginhn rights, may apply to the situation where
employees of PMSCs commit acts amounting to setiousan rights violations. Its particular focus is
how the obligations of states to investigate sughmamn rights violations and where appropriate to
prosecute those responsible for such violationgstablished by the regional human rights courts an
monitoring bodies, apply to states who contrachst@mpanies or who receive them on their territory.
The analysis clearly shows a consistent trend énctise-law of the monitoring bodies accepting both
the duty of states to investigate and prosecuielsehuman rights violations, and the possibilitsitt
these obligations extend to a foreign territory.

Based on this case-law, it is argued that the extitorial application of these obligations depgioch

the extent to which the contracting State exercglority or control in the host State. In a diwa

of military occupation or a comparable situation‘@ferall effective control’, these obligations are
more stringent than where only partial or sharectrol or authority is exercised by the contracting
State. The same obligations also apply to the &tae, to the extent that there has been no vajunta
or forced ‘transfer’ of the public and governmeralvers to a foreign state. More importantly, i th
host State does not have a sufficiently functiorgogernment apparatus and judicial system which
are able to implement these obligations- as isafte case-, the human rights obligations cannot be
put into practice. The paper presents some thoughthow the obligations to investigate and to
prosecute apply in different situations, and to cihState they pertain. However, many questions
remain unanswered, some of which will certainlyfbeher examined in the context of the PRIV-
WAR Project.
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