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Abstract

This paper deals with the Energy Community esthbtisbetween the countries from SEE and the
European Union. It serves as an example of thensixte of the energy acquis to the countries from
SEE, before the later become full members of the IBUarticular, the paper analyses the rationale
that stands behind the establishment of the En€agymunity. It will show that, unlike the reforms
undertaken in Central and Easter Europe which Yeengsed on economic reforms, the countries from
SEE had to go through a process of recovery fraampttiitical conflicts and wars that took place in
the 1990s. Therefore, not the market reforms iriolydhe energy liberalisation and democratic
governance, but conflict prevention and reformsestiablishing the stability and restructuring of th
physical infrastructure took place in the last dieca the SEE.

This paper will argue that there are strong drivioigces on both sides which led to development of
the idea for establishing a regional electricityrkedin SEE and now keep forcing the implementation
of the EnCT in practice. The Energy Community, be bne hand, contributes to the three main
objectives of the EU’s energy policy has: competitiess, security of supply and sustainability. On
the other hand, the membership perspective of tBE Sountries is the main motivation and

stimulated their involvement in the whole project.
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1. Introduction

This paper deals with the Energy Community whiclamsexample of the extension of the energy
acquisto the countries from SEEbefore the later become full members of the EUe Emergy
Community was established in the framework of thbeefs Process, which started with signing the
Athens Memoranda 2062ind 2003, and later the Treaty establishing the Energy Conityfor
South East Europe (Energy Community Treaty - EnCT).

The paper will focus on the rationale that led B¢ to launch the idea and the countries of SEE to
establish a regional energy market (REM) and it pribvide an overview of the Athens Process and
the establishment of the Energy Community. The pajieargue that, unlike the reforms undertaken
in Central and Easter Europe (CEE) which were fedws economic reforms, the countries from SEE
had to go through a process of recovery from tHdigad conflicts and wars that took place in the
1990s. Therefore, not the market reforms includihg energy liberalisation and democratic
governance, but conflict prevention and reformsestablishing the stability and restructuring of th
physical infrastructure took place in the last diecan the SEE. This paper will show that there are
strong driving forces on both sides, the SEE coemn the one hand and the EU on the other, which
led to development of the idea and now keep fortiiegmplementation of the EnCT in practice.

2. Overview of the Development of the Energy Market in Europe

21.  Legidative Framework of the European Union

Historically, national monopolies existed in theeatticity markets in Europe and a state owned
vertically integrated company operated in each tgumeaning that the same company was dealing
with production of electricity, its transport (tiamission and distribution), as well as supply of
electricity to the final consumers. Until the 1966° ‘70’s large interconnected networks were alyead
built and energy was an essential part of the matemn process of the European Community (EC)
since the very beginning. That could be seen fiwarfact that two of the three founding treatiehef

EC signed in the 1950svere specifically related to the energy sekt®he Treaty of Rome on the
other hand, did not include any provision for a cmn energy policyand due to the Member States’

The countries of the SEE are: the Republic of Albathe Republic of Bulgaria, Bosnia and Herzegoviha,Republic
of Croatia, the Republic of Macedonia, the Republidoihtenegro, Romania and the Republic of Serbiadhsring
parties, and, Kosovo through the United Nationsrimt Administration Mission in Kosovo (UNMIK), purant to the
United Nations Security Council 1244. Since 01.002BRomania and Bulgaria have been full members oEthe

Memorandum of Understanding on the Regional ElgttriMarket in South East Europe and its Integratioto the
European Union Internal Electricity Market, signedithens on 15/11/02is D(2002) C2/BD/CA.

Memorandum of Understanding on the Regional BlgttrMarket in South East Europe and its integrati
into the European Union Internal Electricity Markefithens, on 8 December 2003, 15548/03/bis.

Treaty establishing the Energy Community for SoEést Europe, signed on®®ctober 2005, OJ 2006 L 198/18 (the
text of the Treaty is attached to the Council Decigif 29 May 2006 on the conclusion by the Europ@ammunity of
the Energy Community Treaty, OJ 2006 L 198/15)nteeed into force on 01.07.2006.

Treaty of Paris establishing the European Coal Steeél Community, Paris, signed on 18.04.1951, eatite force
25.07.1952 and expired 50 years later; Euroatonatyrereating the European Atomic Energy CommunitymBo
signed on 25.03.1957, entered into force on 019GB1

CROSS, E. D., Electric utility regulation in the Epean Union: a country by country guide, Chichedtétey, 1996.

Two views are presented in CAMERON, P. CompetitioEmergy Markets: Law and regulation in the Europ&aion,
2" edition, Oxford University Press, 2007 at 4@prato explain why energy rules were not includedhia EEC Treaty:
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unwillingness to grant new competencies to the §f@cific energy chapter was not included in the
EC Treaty neither with its later changes. Nevedbg| the EC Treaty provides for establishment of a
common markétwhich covers the energy sector as well.

For a long period of the European integration,aghgas lack of clear competence of the Community
to take measures on energy matters so it was getyirthe legal basis of other EU competences, such
as the internal market, environmental or exteroditp, as well as competition policy. In additiahe
competition rules that are applicable to the enaegptor are complemented by sector legislation. The
first more ambitious phase towards the liberalsabf the European energy market, involved fixing
of a specific timetable for liberalization in 199Gith the adoption of Directive 96/92/BGind
Directive 98/30/EC? concerning electricity and gas markets respegtivEhe objective of that first
generation of liberalisation directives was to ogfes energy markets through gradual introduction of
competition, thereby increasing the efficiency b tenergy sector and the competitiveness of the
European economy as a whole. After some yearsCdmemission has tabled a formal proposal for
amendment of the first liberalisation directivesl @&t the same time has proposed a Regulationgettin
out principles and procedures for cross-border a&xghs of electricity. The result was the adoptibn o
the second generation of liberalisation legislatibirective 2003/54/E€ (Electricity Directive) and
Directive 2003/55/E€ (Gas Directive), as well as Regulation 1228/20Q3/Bn cross-border
exchanges in electricity.

After couple of years of experience with the sectegislative package for liberalization of energy
markets, the single energy market was not estaligbt. This led the Commission to open an inquiry
into the functioning of the European electricitydagas markets in June 2083t identified the
remaining obstacles for creating a single energskataand on 19.09.2007 presented its third package
for liberalization of the energy markets in the ElJwhich it proposed competition, regulatory and
structural measures to be taken. The Commissioledadmendments of the Electricity and Gas
directives strengthening their provisioisyhich is pending the adoption.

(Contd.)
1. the intention was to treat energy in the samenaaas any other economic sector and therefalid ot deserve any
special status in the primary EC law and 2. it wasstake that needed to be corrected with the Gatisth for Europe.

As defined in article 8(a) of the Single Europdan [1987] OJ L169/1: “an area without internalriti@rs in which the
free movement of goods, persons, services andat&pinsured”.

Directive 96/92/EC of the European Parliament ahthe Council of 19 December 1996 concerning commudes for
the internal market in electricity, OJ 1996/L 20,(8L.1997.

Directive 98/30/EC of the European Parliament ahthe Council of 22 June 1998 concerning commonsrite the
internal market in natural gas, OJ 1998/L 204, 21.998.

Directive 2003/54/EC of the European Parliamentairttie Council of 26 June 2003 Concerning Common Rolethe
Internal Market in Electricity and Repealing Dire€ti96/92/EC, OJ 2003/L 176/37, 15.07.2003.

Directive 2003/55/EC of the European Parliament afnthe Council of 26 June 2003 concerning commgesrfor the
internal market in natural gas and repealing Divec®8/30/EC, OJ L 176 of 15.7.2003.

Regulation (EC) No 1228/2003 of the European Padigmand of the Council of 26 June 2003 on the Camditof the
Access to the Network for Cross-Border Exchangedenticity, OJ 2003/L 176/1, 15.07.2003.

14 Commission decision (EC) No (2005) 1682 of 13 JAA65 initiating an inquiry into the gas and
electricity sectors pursuant to Article 17 @buncil Regulation (EC) No 1/2003.

10

11

12

13

15 European Commission, Explanatory Memorandum to Thad package for liberalization of the energy nesk

Brussels, 19.09.2007, COM (2007) Draft.
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2.2.  Cross-Border Trade and Regional Integration of Energy Marketsin the EU

The Electricity Directive did not include provisi®mon cross-border trade of electricity, but instgad
was decided that this issue should be dealt withctly applicable instrument. Therefore, together
with the second Electricity Directive, a Regulatib®28/2003/E was adopted which sets the basic
rule for cross-border exchanges in electricity. Tlh&er was supplemented by Guidelines on
congestion management (CMGand by Trans-European Energy (TEN-E) Guidelifies.

It is widely accepted that the objective for esebhg an internal energy market in the EU would be
more easily achieved through establishment of s¢vegional markets. Not only more harmonised
rules, but also the physical, institutional anditfmall links are stronger at regional levélin spring
2006, European Regulators Group for Electricity &abs (ERGEG) with support of the European
Commission, launched two Regional Initiatives: Hiety Regional Initiative (ERI) and Gas
Regional Initiative (GRI). They are seen as anrimtestep and consequence to the idea of moving
from national electricity and gas markets to aerimal market® The establishing of regional energy
markets became a “natural” way of establishingikernal electricity market:

As the factors such as, geography and physicalimityx the common historical heritage, culture,
partly language and social and economic cohesigenage conducive to regional economic
integration’ according to the Council of European Energy Regua(CEER), there are some
preconditions which might be a signal that REM nexyst in a certain area. If there is sufficient
transmission capacity between the markets withénrédgion, and if that capacity is made available to
market participants could be the technical sighaurthermore, there are no distortions within the
local markets which significantly could affect thunctioning of the regional market could be another
point of relevance? And if also an appropriate legal and regulatoayrfework is in placé and if the
national institutions from the countries co-ordeand co-operate closely with each other within tha
appropriate framework, could strengthen the pdiyilior existence of a regional markat.

16 Regulation No 1228/2003upra

7" commission Decision (EC) No (2006) 770 of 9 Noven@d6 amending the Annex to Regulation (EC) No 122832
on conditions for access to the network for cromser exchanges in electricity OJ L312/59.

18 Guidelines for Trans-European energy networks j€i@mt No 1364/2006/EC of the European ParliamentthadCouncil

of 6 September 2006 laying down guidelines fordrBaropean energy networks and repealing Decigié899/EC and
Decision No 1229/2003/EC OJ L 262, 22.09.2006, 3 1k2reinafter, TEN-E Guidelines).

CAMERON, P. (2007%upra at 110.

Some authors see the Regional Initiatives as “glesimarket initiative in disguise”. See: ZIMMENRMANNF. and
TALUS, K., Regulation of Electricity Markets at the EU levBluropean Energy and Environmental Law Review,
February 2008 at 16.

ERGEG, Regional Initiative Annual Report 2008: Thei@eal Initiatives — Europe’s key to energy markeégration,
26.02.2008.

Grupe, C. and Ku§j S., Intra-regional cooperation in the Western Batk Under which conditions does it foster
economic progress?, Discussion Paper 37, CentteddBtudy of Global Governance, London School afreenics and
Political Science, 2005.

European Commission, DG TRER{rategy Paper: Medium - Term Vision for the Intér&lectricity Market, Brussels
01.03.2004.

Communication from the Commission to the Council #mg European Parliament: Completing the Internalr@ne
Market, Brussels, 13 March 2001, COM (2001) 125 final

ERGEG, A Creation of Regional Electricity Markets,@82005, at pp.5-6

19

20

21

22

23

24

25
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2.3. TheRegional Energy Market in South East Europe

A common regional electricity market can also bdshed between the EU and third countries the
conclusion of bilateral or regional agreementsthia later case the third countries concerned have
have an electricity market organized in compliawdé the basic principles of the energgquis

Good example of such regional arrangement is tinelasion of the Energy Community Tre#tin
2005 between the EC and the countries of the SHieiframework of the Athens Process. In addition
to the Contracting Parties of the EnCT (the EC thwedcountries from SEE), any Member State of the
EU may obtain the status of a Participant, whick tiee right to take part in all the institutional
meetings of the Energy Community. For instancegBué and Romania were parties of the EnCT,
but after their accession to the EU in 2007 thegal status has changed from Contracting Parties to
Participants. As of April 2008, there are fourtdarticipants to the Energy Communfyin addition,
there are five countries with a status of Obsert@the Energy Community.

It should be stressed that defining the geograptope of the REM is a very important issue. On the
other hand, defining the borders of a regional miar& not an easy task. Nevertheless, it should be
borne in mind that the definition of the geographigcope is a very important issue because ites th
first step towards the creation of the market fitsktl depends on the national and cross-border
transmission capacity, congestions in the intereotions and experienced peak denm@nd.
Furthermore, there might be overlap between th&etsiand one national electricity market may tend
to fall in different regional structures. The Costien Management Guidelines adopted by the
European Commission, define the seven REMs in Eumithout mentioning the SEE region. In its
decision of 27.06.200%,implementing the Commission Decision of 9.11.206&ading the Annex

to Regulation 1228/2003/EC on conditions for acdesthe network for cross-border exchanges in
electricity®® the Ministerial Council of the Energy Communityatetd that common coordinated
congestion management method and procedure faratibm of the capacity to the market shall be
implemented by the end of 2008 and will be applieab the so called 8th region. According to the
Ministerial Council Decision, the SEE regional metrkvas defined as covering the territories of the
Parties adhering to the EnCT, as well as the RapuoblBulgaria, Hungary, Romania, Slovenia, the
Hellenic Republic and the territory of the Repuldicitaly with regards to the interconnections with
the territories of the Parties of the EnCT.

In the following paragraphs, the rationale behimel Athens Process will be presented in more details
explaining the reasons why the EU have launched saqgported the process and what was the
motivation for the SEE countries to accept the iregouents stemming from it.

26 Treaty establishing the Energy Community for Sdtdist Europesupra

See: http://www.energy-community.org/portal/pagef@/ENC_HOME/ENERGY_COMMUNITY/Stakeholders/
Participants (last visited: 16.03.2010).

Georgia, Moldova, Norway, Turkey and Ukraine ar@nged with status of Observers.

27

28

% DEITZ, L., et al. The Energy Community of South EBsrope: Challenges of, and Obstacles to Europaamis&CP

Working Paper 08-4.

Ministerial Council of the Energy Community, Deoisi 2008/02/MC-EnC: on the implementation of Commissio
Decision of 9.11.2006 amending the Annex to Regutati228/2003/EC on conditions for access to the arétvior
cross-border exchanges in electricity.

31 Commission Decision (EC) No (2006) 770 of 9 Novenf6,supra

30
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3. Rationale behind the Athens Process

The idea behind the establishment of the Energy r@amity is to create a regional energy market in
SEE which would be integrated into the EU intereaérgy market. This imposes obligation on the
countries of SEE to establish their regional mavkaith would be compatible and in accordance with
the rules that govern the EU internal energy maikevertheless, it should be borne in mind thaheve
though energy has been considered as one of theimpesrtant issues since the beginning of the
European integration in the 1950s, the legislatiwe the real creation of the EU internal energy
market itself begun only in the 1990s. This isyorears after the creation of the Community, when
the rest of the common market has been almost &tetbland when strong economic integration
between the Member States was in place. This itheotase with the SEE, because there is no such a
strong regional integrated community between thentriees from the region. Moreover, it should not
be forgotten that the countries in the SEE aréistilransition trying to reform their systems ataed
implement market economy after the central planeeshomy that existed in the socialist period.
Furthermore, countries in the SEE are trying tbilse their political and security situation atioaal
and also at regional level by trying to re-builgefrdly relations with their neighbours after thersva
that took place in the region in the 1990s. Hawtaged these diametrically different situationsspre

in the EU and the SEE, the purpose of the followpag of this paper is to try to identify the dnugi
forces behind the Energy Community.

3.1 Rationale of the EC

3.1.1. The interest of the EC for the SEE region

Before turning to the discussion of the rationdl¢he EC behind the idea for the Athens Process and
the creation of the Energy Community, the quesaioout the interest and the concern of the EU in the
SEE region in broader terms needs to be addrethedholitical science literature has tried to give
explanation to this question. Bringing peace amdbikty to the SEE region, after the conflicts and
wars that took place in the ‘90, would contributethie overall stability and friendly relationshiims
Europe. It is not questionable that overcomingitigability and insecurity might open the door to
foreign investment in the region, as well as tocemage its economic development and prospéfity.
All these opportunities for economic growth alongivthe signs for political stability in the SEEear
relevant for the EU and its role at the internagioscene. In order to help the countries from S&E t
pave t?ge path of economic growth, the EU has astedal programs for financial assistance for the
region:

% Gavranow, A. The Stability Pact — the prospects and perils a@fioral economic co-operatiprSouth East Europe

Review for Labour and Social Affairs, issue: 01/2004: 161-171, at 162 and Qerimi, Q., Sergi, Bane European
Union and its prospective enlargement to the sagh&outh East Europe Review for Labour and Sociahifdf issue:
04/2005, pages: 15-32.

EU has designed a Community Assistance for Recanitn) Development and Stabilisation (CARDS) Programm
which together with PHARE (Poland and Hungary: Assise for Restructuring their Economies), ISPA (unsient for
Structural Policies for Pre-Accession), SAPARD (SplecAccession Programme for Agriculture and Rural
Development), has later been replaced by an instirfor Pre-Accession Assistance (IPA) for the qukrof 2007-
2013.For IPA see: Council Regulation (EC) No 1085/26067 July 2006 establishing an Instrument for-Rceession
Assistance (IPA) OJ 2006 L 210/82, 31.7.2006. Farited rules implementing IPA see: Commission ReguigEC)
No 718/2007 of 12 June 2007 implementing Council Regun (EC) No 1085/2006 establishing an instrunfentpre-
accession assistance (IPA) OJ 2007 L 170/1, 298.2The total pre-accession funding for the currémancial
framework (2007-2013) i€ 11.5 billion.

33
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In addition to this economic rationale and the peats for development of the SEE, other cross-
border issues that are affecting the still fragiability** of the region are foreign direct investment,
trade and transport facilitation, people mobilitydamigration, environmental protection as well as
energy supply. Taking into consideration the sgiatgeo-political position of the whole region, feo
issues need to be addressed as part of a broaglenakvision. Some authors have underlined that
seeing SEE as a bridge between Europe and Asiaa@&Ehe western Asia and Russia, brings one to
the conclusion that national and bilateral solwiamuld not be enough to address the issues of
economic development, energy policy and other esfiatissues> In fact only a pan-European
framework and regional organisations could be ebgueto be effectivé® Those pan-European visions
“set the bilateral as well as regional dimensiomsaicoherent and significant framework for an
efficient development of economic, political andteral co-operation” as well as “ensure a bold and
new vision for SEE and also for Europe as a whifle.”

Many regional initiatives that were launched irsthegion, the Stability Pact for SEE (which togethe
with the EU stands behind the idea of the Energyn@anity) being one of them, could be seen
against that general backgroufidVlost of these regional forms of cooperation weot initiatives
launched by the SEE countries themselves, whichentiael very notion of regional co-operation part
of the post-conflict stabilisation efforts of thatérnational community. Therefore, the SEE coustrie
mostly perceived them as going back to the Yugestamodel and they were often reluctant to
engage and to accept those regional initiativesy,Nbe transformation of the Stability Pact into
Regional Co-operation Council (RCC) based in Bosmd Herzegovina, is only one of the examples
showing that the SEE countries have started todre wpen for cooperation and integration, not only
bilaterally each of them with the EU, but also agdhemselves, and have changed their attitude
accepting cooperation at regional level as Well.

3.1.2. The rationale of the EC to launch the Athermess

The completion of the EU’s internal energy markeersythened the need for an explicit European
Energy Policy. In its Green Paper of March 280fhe Commission set the basis for such a policy,
which is expected to meet three core objectivestagnable development, competitiveness and
security of supply. For that purpose it underlirsx priority areas, one of which is the common
external energy polic¥. It should be noted that the idea for common exieenergy policy develops

in a period in which Europe is facing great chajes in the energy fielf. For example, there is a

need for investment for changing the old infradtrites and for building new interconnections between

3% For the view that the EU “aims at exporting the'€kbne of peace into the South-Eastern corneuobfie by engaging

regional governments in its initiatives” see: Kakal E., The Western Balkans and the EU: the probable dream
membershipSouth East Europe Review for Labour and SociaiAdf issue: 01+02 / 2003, pp: 197-212.

Solioz, C.,Rethinking south-eastern Europe through a pan-EeaopperspectiveSouth East Europe Review for Labour
and Social Affairs, issue: 02 / 2007, pp: 67-80&t

Ibid

37 Ibid at 74.
38

35

36

For non-exhaustive list see: Solioz, Begthinking south-eastern Europe through a pan-Eeaopperspectivesupra at
7.

Ibid at 78.

European Commission, Green Paper: A European §yréde Sustainable, Competitive and Secure Energys&als, 8
March 2006, COM (2006) 105 final.

The other priority areas were: completion of thieiinal energy market, solidarity among MembereStasustainable,
efficient and diverse energy mix, measures addrggkie climate change, strategic energy techngbeyy.

39
40

41

42 On the views about the challenges that EU is tadinthe energy sphere see: BUSEK, Ehe Energy Community

Treaty: Securing the Energy Supply in Southeaspjgirand in the EJSUDOSTEUROPA Mitteilungen Vol. 05-
06/2006, p.16-21.
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the Member States. Furthermore, it should not Ibgotten that the EU is dependent on import of
primary fuels, such as oil and gas in around 50%sofotal consumption. On the other hand, about
half of the known natural gas reserves are locat&lssia and Iran, while most of the oil reseraes
placed in Russia, Saudi Arabia, Irag and Iran. Aaptimportant issue that has an impact on the
European energy policy is that not only the EU'sndad, but also the world's energy demand is
expected to rise due to the growth in the globahemy driven in particular by China and India. For
instance, the rise of the oil and gas prices oroddawide level during 2008 had an impact on the
prices of electricity in the Member States of the, Hue to the fact that oil and gas are the maafsfu
used for production of electricity. In additiondf this, the growth in energy consumption is expéc

to increase the emission of greenhouse gases awdute climate changes, issues addressed at
European level as well.

Having in mind this global context, the EU has thet following priorities in the energy field: the
creation of competitive internal energy market& tliversification of the energy mix, suppliers and
supply routes; energy efficiency; solidarity andexternal energy policy. According to Erhard Busek,
the former Coordinator of the Stability Pact, theekly Community which creates the largest internal
energy market in the world bringing together ak tilember States and the countries from $EE,
have a certain role in achieving all of the abowvetiomed priorities” Therefore, the rationale behind
the idea of the European Commission to launch dlea ior establishing the Energy Community is
going to be analysed in the light of those priesti

a) Firstly, having in mind that the EU imports higlrcentage of its energy consumption one of the
priorities would be a diversification of the enemix, suppliers and supply routes. The countriemfr
SEE, even though as the Member States of the EUre in making choice of their national fuel mix
the obligations stemming from the EnCT would makem rethink and improve that mix. Renewable
energy is already playing an important role in ibgion, namely thanks to the potential of the small
hydropower plants (HPPs). At this point it is worttalling that the SEE countries with the EnCT
have undertaken the obligation to implement theeReles and Biofuels Directives. Due to the fact
that, except in Romania and Bulgaria, the gasiticabf the SEE region is very weak, most of the
countries are making studies for the possibilif@sincreasing or building new gas pipelines. From
the perspective of the EU’s dependence on impdttel$ used for production of electricity, SEE is
considered to be able to provide for a substag#alstorage capacity and to serve as a transif@rea
new pipelines supplying the Member States. Therslifteation of suppliers and supply routes could
be made possible by the construction of liquid ratgas (LNG) facilities, which would make it
possible to import gas from the E&Sin addition, pipelines to connect the region witlrkey could

be built. There are two main projects that deséovbe mentioned at this point. The first one is the
Nabucco pipeline, which connects the Caspian reditiddle East and Egypt via Turkey, Bulgaria,
Romania and Hungary to Austria and further on i Central and Western European gas markets.
The pipeline’s length would be approximately 3,3®0&nd could supply between 5 to 10% of the
EU’s energy demantf. Another example would be the Trans-Adriatic Pipel{TAP) which is a

43 European Commission, Ministers hail largest enenggrnal market in the world — Energy Community Tye&russels,
08.06.2006, 1P/06/757.

a4 BUSEK, E.,The Energy Community Treaty: Securing the EnergpIS$up Southeast Europe and in the Eupra

> In its Discussion and Consultation Note of 2084praat 9, the Commission sees the possibilities fopsupf gas from

the East as key to energy security of supply ferrggion.

48 For further details, see: http://www.nabucco-pipeicom/ (last visited: 16.03.2010). Neverthelessce the EU have

announced that it will not fund Nabucco projed,fitture is jeopardised. For more details, see:/hitww.euractiv.com/
en/energy/eu-rules-funding-nabucco-gas-pipelinielari 78913 (last visited: 16.03.2010). Neverthgld®or the latest
informal compromise negotiated by Industry Committdembers of the European Parliament with the Czech
Presidency, see:
http://www.europarl.europa.eu/eplive/expert/multitiz@200904 16 MLT53793/media_20090416MLT53793.pdf  st(la
visited, 18.04.2009).
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520km long pipeline and will transport gas via Geand Albania and across the Adriatic Sea to the
Italian southern region of Puglia and further id¢@stern Europe. It will interconnect Western Europe
with Greece's existing pipeline system that isdihkko the East with Turkey. This would furthermore,
end the network isolation of one of the Member&itaGreece. The TAP project is in its development
phase supported by the EU as a “Priority Projeatiar the TEN-E Guidelines because it contributes
to the EU’s objectives and policies aimed at difieetion and security of gas supplyThese
projects, in which SEE region plays great role, designed to reduce the EU’s dependence on
Russian gas, which is more around 90%.

b) With regard to the objective for increasing gyeefficiency, the aim of the European Commission
is to reduce the consumption of energy by 20% 020 he Energy Community pays attention to
achieving this goal as well, by enabling the Ene@mymmunity to take measures to foster effective
demand management policies and to adopt measumshtnce development in the area of energy
efficiency”® Due to the highly subsidized cost of energy, peapld companies in the SEE had no
incentive to save energy and the present levedniefgy demand are significantly higher in this oegi
than in the EU. Taking into consideration the pectipe of the EU membership of the countries from
SEE, if efficiency programmes are not implemented tisme in the region, EU’s objective for
achieving its 20% by 2020 could be easily jeopadlis

c) In the EU, there are no mechanisms for soligamhong Member States to prevent energy supply
crises and for the way in which they should be rgadaif they occuf? On the other hand, in the
EnCT there is an obligation of mutual assistand&énevent of disruption in the energy supply.

d) Last but not less important, the aim of the pasn Commission is that the Member States should
speak with a common voice in their external engralicy. Even though the EnCT restricts the scope
of this external policy to trading issues, it seehat by enlarging the European internal energyketar

to the SEE countries, the Commission tries alsodrease the potential bargaining power of the EU
vis-a-vis its external energy partners. AccordiogMr. Busek, Europe could use this power in the
negotiations with Gazprom to allow access to ifmlines in exchange for access to the European
retail gas markets, due to the higher profits.upport of this argument is the intention of Gazpitom
enter the EU’s energy market through taking thetrobrof Toscana Energiathat makes the issue
more relevant? What is more, it would also not be easy for thetBldonvince some Member States
to abandon their benefits from the privileged relahips with Russia. It should be noted, moreover,
that Russia has increased its engagement in the&gland during the last period, Moscow has also
played the energy card in relation to the Kosoatustissue, with important investments in Serbi an
in Republika Srpska. It is also trying to use thdeicisive position of Serbia towards the EU and to
position it against EU projects to diversify supphytes>

47 For further details see: http://www.trans-adrigtipeline.com/index.php?lang= (last visited: 16204.0).

8 Articles 32 and 35 Energy Community Treatypra,respectively

4 The importance of the solidarity issues is higldievant nowadays during the crisis of gas supply t the Russia-

Ukrainian dispute.

0 Articles 44-46 Energy Community Treaypra.

1 Toscana Energia is the local distribution compianyhich ENI (the former state-owned monopoly ie thes sector) and

the region of Toscany, are the main shareholders.

52 Regione Toscana, Consiglio Regionale: Gazprom n&haziato di Toscana Energia? Danti e Remaschivauile dubbi

ed interrogano la giunta regionale, 27.02.2008ilave at: http://www.consiglio.regione.toscanadtitica/comunicati-
stampa-dei-gruppi-politici/comunicato/testo_comaticasp?id=3453&filtro=02 (last visited: 16.03.2D10

3 European Policy Centre, Task Force on the BalkarsarEU: The Balkans in Europe: containment or tigimsftion?

Twelve ideas for action, Working Paper No.31, Jp0@8 at 24
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Another place where the EU needs to strengthepasition and bargaining power is the Caspian
Basin where Russia and China are very active. Stau@p-operation Organisatitirhas been used as
a forum for China, India, Russia and Iran to sigrergy deals with one another and have begun
creating a central Asian “energy club” having itsnoenergy market. This economic game goes
against Europe’s efforts to make use of the oil maimiral gas reserves from the Caspian B&dihis

is another reason why the European Commissionmeigh favours cross-border consolidation inside
the European internal energy market covering thelevSEE region as well.

The European Neighbourhood Policy (ENP) also heertin role in increasing the bargaining power
of the EU through the Energy Community itself. Tdoaintries from the SEE which are signatories of
the EnCT are not part of the ENP, but are parthef ¢nlargement Stabilisation and Association
Process (SAP) of the EU, and all of them have arg@erspective for potential membership in the EU.
However, the EnCT allows for the possibility to hugther extended to the states which are now
Observers of the Energy Community (Norway, MoldoVearkey, Ukraine and Georgia), covered by
the ENP at the same time. Article 96 of the EnCatest that “upon a reasoned request of a
neighbouring third country, the Ministerial Counailay, by unanimity, accept that country as an
Observer.” Moreover, in the same article it isedtiathat Moldova shall become an Observer within 6
months after the Treaty enters into force. At timst fMinisterial Council on 17.11.2006 Moldova,
Norway and Ukraine were granted an observer stawukey was granted an observer status as well,
even though it is a signatory of the Athens Memdeaand therefore, it is a participant to the region
market. Ukraine, Moldova and Turkey have alreadplied to join the Energy Community and the
Commission states that their inclusion “should lbasidered at the earliest possible moméht.”
Following a decision taken by the Ministerial Coilif the Energy Community, the Council of the
EU mandated the European Commission to carry ogtisions with these three countries and the
negotiations for accession of Ukraine and Moldavahe Energy Community have been opened on
25.11.2008’ Having in mind the broader perspective of the EM, Commissions consideration to
carry out a “reflection concerning other possiblemnmbership applications” as well, becomes very
relevant in this contex?.

After explaining some of the motives behind theaidé the EC to launch and to support the creation
of the Energy Community, next section will be dexbto the motives that led the countries from SEE
to stand behind the idea for establishment of ther§y Community.

> The Shanghai Cooperation Organisation (SCO) is pemaintergovernmental international organisatioreated on

15.06.2001 in Shanghai (China). One of its mainlggds strengthening mutual confidence and goodhimgrly
relations, promoting their effective cooperation.irenergy... to move towards the establishment of \a regional
political and economic international order. Fortlier information, see: http://www.sectsco.org/EN/index.aqtast
visited: 16.03.2010).

In this context see: the Transport Corridor EurepeCaucasus — Asia or the "New Silk Road" (TRACECA)
http://www.traceca-org.org/default.php?l=en (lastted: 16.03.2010), the initiative for Baku-Thit€eyhan pipeline, as
well as Interstate Oil and Gas Transport to Euttoiye//www.inogate.org/en/ (last visited: 16.03.2D1funded through
the EU's Technical Assistance to the Commonwealtha#gpendent States (TACIS) program.
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% European Commission, Communication from the Commisgidhe European Council, External Energy relatiofrom

Principles to Action, Brussels, 12.10.2006, COM(200%) final at 5.

For further details see: http://www.energycommyioitg/portal/page/portal/ENC_HOME/NEWS/News_Details?
p_new_id =1501 (last visited: 16.03.2010).

European Commission, Communication from the Comuwnisg the European Council, 20G&ipra.

57

58



Rozeta Karova

3.2 Rationale of the SEE Countries

3.2.1. Common problems of the SEE countries

The countries which were part of Yugoslavia shdre tommon history that economically and
politically was quite unique. The only exception Adbania, which has never been regionally
integrated and even during the socialist periodgdraway from both economic blocks in East and
West and followed a policy that was exclusivelyeated on autarky. However, after the war
conflicts that the countries from ex-Yugoslavia wémough in the '90, regional cooperation and
integration was unthinkable. The region has beamamically and politically disintegrated so, the
conditionality for regional integration imposed the EU on the region would appear as a force to re-
merge formerly integrated countri&s.

In 2001, the Commission put special attention #ordgional dimension of the European transport and
energy strategy in SEE, in the context of the Eeappintegration of the countries from the redin.
The common problems, as earlier identified in therd/Bank’s study in 2008, such as limited
primary sources and dependence on import, low leehnergy efficiency and lack of reforms were
outlined in the Commission’s Strategy. Howevewadts also underlined that the differences that exist
between the countries in the region shall be takém account in the projects for their regional
integration. According to the World Bank, the enepgices in the SEE were below economic levels
and pricing/tariff structures were inappropriateorgbver, energy trade was prevented by poor
infrastructure, as well as by the political andiablegacy of the conflicts in the SEE region. @e t
other hand, state-owned vertically integrated cargsaexisted in the region and the institutional
capacity in all the countries was limited whereasrgy policies, legislation and standards were very
much different from those in the EU. The policy amtitutional framework necessary for
encouraging private sector investment needed &torieg the infrastructure and for constructing new
power plants in the region, was not in place. Afteee years, the same problems have been identifie
by the International Energy Agerféyn a paper drawing on the experience from the @eEuUropean
countries, which after 10-12 years of reforms sthrto gradually open their energy markets. Grid
reconnections, rehabilitation of existing infrasture and the creation of a market economy after th
socialism were seen as major challenges by othkoeuas welf?

Another common problem of the SEE countries islélo& of transparency. Due to the fact that only
Bulgaria and Bosnia and Herzegovina from the Catitrg Parties are net exporters of electricity,
there has always been some cross-border trade.itBwas generally trade between utilities,
governments or companies connected to them. Morgavehe past the legal frameworks in these
countries was unclear and investment and supplyraxts often awarded without openness and
transparency, which is not unusual even today imesparts of the region. Even where governments

%9 “The cornerstones of this uniqueness were: 1rafaive independence of the Soviet Union sinceB19¢hen Tito broke

with Stalin, 2. the slow approach to the West sititen and 3. the special economic system of worksesH-
management” in: Grupe, C. and KiS8., Intra-regional cooperation in the Western Balkatider which conditions
does it foster economic progressfpraat 8.

60 Despite the commonalities between the countriénweconomic model of gravity is applied to the SEfion shows

that it is very difficult to speak of the countrias a region since the state of their economy rdiffeom country to
country. For application of this economic modek:sghristie, E.Potential trade in South East Europe: a gravity mlod

approach,South East Europe Review for Labour and Social Adfassue: 04 / 2002, pp.: 81-101.

61 European Commission, Transport and Energy Infrastredén South East Europe, Brussels, 15.10.2001

%2 World Bank, The Road To Stability And Prosperity lough Eastern Europe: A Regional Strategy Paper, iMar2000.

63 BERGASSE, E., International Energy Agency: Publicvise review, What energy policy for South East Europe?

Spring, 2003.
64 RYDING, H., IPA Energy Consulting, Energy in Eastr&ue, 07.01.2005, Southeast Europe, No.55, at 12.
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had been willing to privatize, foreign investorsrevéacking the incentive to invest in those separat
markets which were not promising stable and investrfriendly climate.

3.2.2. Benefits from regional integration and el$aibng a regional energy market

Regional cooperation was seen, not only as an artewthe common problems identified above but
also as a “crucial ingredient of stability” andley test” for these countries to show that willdige

to cope with the requirements in order to livelie European family after the accessiom order to
tackle these problems in its Strategy Paper, theldM@ank identified some benefits of a regional
cooperatior?® Firstly, reliable, low-cost and environment-friégadsources of energy would be
available and would allow for sustainable econodégelopment of the region. With regard to the
supply of electricity, the regional approach woblkl beneficial for better utilization of the exigin
capacities, but would also attract foreign investteeCross-border trade would be facilitated, which
would in turn influence lowering the transactiorsiso A regional approach would help strengthening
the institutional arrangements and would assist $B&ntries in adopting the EU standards for
infrastructure development and regulation, havimgnind the expected integration in the internal
electricity market.

In addition, there are technical and economic nesgor unification of national electricity systemsa
regional one. For example, the fuel diversificatisnimpossible in a small system. Moreover, an
electricity system requires reserve poWehe need for which declines with the size of thetey?®
and lower investment for reserve power is needddrijer systems. Finally, as the networks were
destroyed during the regional wars in the ‘90sat more efficient to invest from the beginnindhia
construction of a connected regional grid insteidebuilding the national grids and later trying to
interconnect therf?

a) Generation: installed capacity, import and expiorSEE

Bulgaria and Bosnia and Herzegovina as well ase®liay even though the later is not a signatory of
the EnCT, are three countries exporting electritit$EE’ In 2004, volume traded between the SEE
countries was 9%. However, the whole region as such, is a net ingpofthere was an increase in

% For the role of the Stability Pact and its comptetarity with the SAP, see: PRIEBE, Rhe European Perspective of

the Western Balkans, its Regional Dimension andCiwatribution of the stability PacBUDOSTEUROPA Mitteilungen
04/2004, p.40-47.

World Bank (2000)supra
Reserve power refers to generating plants whighistative most of the time.

66
67

% Forex. a system with only one generator shoukpkanother generator as a reserve plant, i.e. éadtglnvestment,

while reserve capacity in a large system may réneg@een 10-20% of the overall generation capacity.

69 “Among the tasks of the Stability Pact's was to @lep projects which are to be financed mainly tigtowdonor

conferences, and a sufficiently developed infrastme (especially in transport, energy and telecanioations) which is
an important complementary production factor in reecoic exchange, was one of the important precamdifor
contributing to the economic growth” in Becker, dnd Jurkeit, JThe Balkans Stability Pact and the interests of the
West South East Europe Review for Labour and Sociahifdf issue: 01 / 2001, pp: 145-160. Among thestadkthe
Stability Pact’'s was to develop projects which @rdoe financed mainly through donor conferences, asufficiently
developed infrastructure (especially in transpenergy and telecommunications) which is an impartamplementary

production factor in economic exchange, was ortt@fmportant precondition for contributing to #a@nomic growth.

0 Bulgaria has been supplying from 50 to 90% of tleetecity shortfall in the region, with its totakports amounting to

7600GWh in 2005. (SEETEC Balkan$sStudy of the Obstacles to Trade and Compatibilify Market Rules?
Southeastern Europe Electrical System TechnicameFProjet(ﬁt, Regional Activity REM-1202: Final DradReport
014551-REM-1202-47RA-1-0001-01, June 2006, preseatdide 9 Athens Forum, 23-25 October 2006, Athens at 20.)

KENNEDY, D. and BESANT-JONES, World Bank Framework for Development of RegionalrBnd&rade in South
East EuropewWorld Bank, Energy and Mining Sector Board DiscosdPaper, Paper No. 12, 2004 (hereinafter, World
Bank 2004).

71
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import volumes in the period between 1995 and 2@G#n 1837GWh to 5549GWh), and then it
decreased in 2003 (2657GWHh)In relation to the fuel type used for productidnetectricity, SEE
relies on 40% coal, 23% hydro, 23% gas, 7% oil @@ nuclear® With regard to the specific
countries, gas is used in Turkey, Croatia, RomanthGreece, whereas nuclear power stations exist in
Bulgaria, Romania and Slovenia. Most of the coestriely on coal (Macedonia produces 78% of its
total electricity production from coal, and thenSerbia with 66% and Greece with 61%). Albania
with 98% of its electricity production relies ondrp power, which is the biggest percentage in the
region, after which Croatia follows with 53% andsB@ and Herzegovina with 47%.

In line with the discussion on the benefits frorgiomal integration, this data shows that there is a
possibility for substitution between thermal andlitoypower in peak and off-peak periods in SEE. In
addition, advantage could be taken from the diffees in the fuels’ price, and electricity should be
produced in countries with lower fuel price thaulebbe consumed in another country of the region.
In this line is the observation that due to the that coal is mostly domestically supplied, pradeghe
coal and nuclear power might be controlled at matidevel and could be considered predictable that
is, there would not be a higher risk of suddenepflactuations® On the other hand, oil and gas,
which together amount to 30% of the total fuelsduisethe SEE region, are extremely dependent on
the prices world wide and there are risks fromatésins of the final price of electricity producedrh
them. Hydro power with its 23% depends on weattlmrditions, and therefore countries such as
Albania and Bosnia and Herzegovina are those exposthis kind of risks mostly. With regard to the
periods of peak demand, the whole region excepecarés experiencing winter peak and that should
be taken into account when planning the tradingtiaas. In addition to all this, operating costgini

be reduced of 11-15% if regionally integrated posystem operates in SEE.

b) Need for investment in generation capacity

When considering the regional energy strategy 6E $egion in 2001, the European Commission
started with a premise that there is no need for p@wver generation because the installed capaxity i
enough to meet the regional demand and that theagfes and the import of electricity which this
region faces is not due to lack of capacity, bug thuthe fact that the capacity is not used effebti
because of physical, technical, administrative palitical reasong’ Therefore, rehabilitation of the
existing generators was the initial priority of tB®mmission. It was furthermore decided that the
identified projects in the generation should beaficed on commercial basis and from private
investors, and only the transmission lines andscbasder interconnection projects which usually do
not attract investments, could be financed frontestavned or donors funds. Promotion of energy
efficiency and rehabilitation of lignite mines, H&BANd increase of the electricity production taking
into account the environmental standards, was angthiority. Development of cogeneration of heat
and power (CHP) plants in SEE was also part ofehergy strategy developed by the European

& HOOPER, E. and MEDVEDEYV, AElectrifying Integration: Electricity Production ahthe South East Europe Regional
Energy MarketCCP Working Paper 08-6, January 2008 at 11.

Romania, Bulgaria and Serbia experienced declintheénproduction of electricity, whereas Albania, Mdonia and
Slovenia remained with almost unchanged producfidre electricity production in the region (exclugliGreece and
Turkey, and including Slovenia) was 190TWh in 2@Déta available in: HOOPER, E. and MEDVEDEV, A. (8D0
supraat 6.).

HOOPER, E. and MEDVEDEYV, A. ( 200&upraat 18.

HOOPER, E. and MEDVEDEYV, A. (2008).

HOOPER, E. and MEDVEDEYV, A. (200&upraat 19.

World Bank (2004)supra.

European Commission, Transport and Energy Infrefstra in South East Europe, Brussels, (2001) at 18.
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77
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Commission. The countries from SEE were supposetidatify the infrastructure needs and to
prepare a plan with priorities that starts fronegional perspective but has regard to state réeds.

Shortly after, the World Bank in its framework dawent for development of the regional energy trade
in SEE considered that the installed capacity il $Elow and in the simulations predicting demand
growth it will not be enough to cover the needshef region’” Later on, a Generation Investment
Study (GIS) was financed by the EC and project-rgadaby the World Bank in which it was
concluded that 11.6GW installed capacity need®teehabilitated and 13.5GW new capacity needs to
be installed, which would require EUR16 billion ofvestmenf® Those investments would be
necessary for the energy demand of the region tadién the period between 2005 and 2020, and the
potential deficit of energy not to occur as a peobl for the regional market development.
Furthermore, competition which is supposed to hedluced in the energy markets in the region
could be limited by the power outages, because pgesmerators in situations when there is deficit of
power do not have incentives for good performartog, instead could have more opportunity
depending on their market power, to withhold cajyaand raise price$.

Due to the phased approach of liberalisation in tkgion, the Commission advised that
regionalisation of the investment should be dorg onthe second phase after the priority shontater
reforms are in plac®.In that case, it has to be ensured that critenisdéermining the investment
priorities are applied transparently and correctly.

c) Transmission connections and need for investment

From technical point of view, establishing a REMquiges physical interconnection of the
transmission systems of the countries in questiamctional transition lines at national level and
sufficient interconnections are very important redition for development of cross-border trade and
for allowing flow of electricity among the countsi@reventing bottlenecks of the system. During the
existence of the Socialist Federal Republic of Yalgaa (SFRY) the electricity systems of its
republics were part of Yugoslavia's electric ytilissociation, which in turn was part of the Union
Co-operation of Transmission of Electricity (UCTE)Therefore, at that time the national electricity
systems were not designed to be self sufficient,rétiner part of a regional and through it, of the
international systerff. After the break-up of SFRY with the damages of $gstem of Bosnia and
Herzegovina in a war in the ‘90s, the UCTE systeas wroken in two zones. Nevertheless, the re-
connection of the system with the first synchronomse was successfully performed in 2004 and now
the UCTE norms and standards are again fully agipliicin the region. It is only Albania's electrjcit
system which has been underdeveloped for decad#swhose transmission system was never
connected to UCTE. Bulgaria and Romania on therdthed, are in a more advanced phase with their
approximation to the EU because of their earligslementation of the EU Directives as part of their
accession negotiations.

8 European Commission: Strategy Paper on the Regifiaatricity Market in South East Europe and itegration into

the European Union Internal Electricity Market, Byeils, 11.11.2002 D(2002), at 7.
World Bank (2004)supra.

European Union CARDS programme for the Balkan Regimmtract No. 52276: Regional Balkans Infrastructurel$
— Electricity: Generation Investment Study (GIShdf report, 31.12.2004.

KENNEDY, D. World Bank Framework for Development of Regionalrgydrade in South East Europgorld Bank,
Energy and Mining Sector Board Discussion PaperePldp. 15, 2006 (hereinafter, World Bank, 2006).

79
80

81

82 European Commission, DG TREN: Discussion and Coetsnit Note supra

8 The "Union for the Co-ordination of Transmission Eiectricity” (UCTE) is an association of transnuss system

operators in continental Europe. For further dstaiée: http://www.ucte.org/ (last visited: 16.03.Q).

84 . . . . “ . .
Due to the close economic collaboration between $i£EE countries in the past, “common exit towardgnemic

integration in the world” is preferable. See: Qeyi®. Southeast Europe’s EU integration: Dreams andities South
East Europe Review for Labour and Social Affairsués 04 / 2002, pages: 43-56.
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Nevertheless, the borders of the electricity mankehe region are congested and bottlenecks &xist.
The total amount of investments necessary in treassom lines and interconnections in the SEE
region is estimated on EUR340 millions in GfFhe criteria for transmission investment in SEE are
covered by the TEN-E GuidelindsGIS (cost-reflectivity and consideration of the ioggas an
interconnected power system) and South Eastern eZatiye Initiative - SECI (technical and
economic criteria for transmission network invesuth&® The priority plans made by the countries
from the region should ensure the complementafistaie and regional projects, but the projectd sha
clearly have regional focii8.

3.2.3. Challenges on the road to establishing immafjenergy market and the differences between
the SEE and CEE regions

The coins always have two sides; likewise, the fisnderiving from the regional cooperation in the
establishment of a REM are not free from certaiallenges and obstacles. Unlike the reforms
undertaken in Central and Eastern Europe, whichewecused on establishment of transparent,
democratic institutions to economic reform and wecy of the economic decline resulting from the
dissolution of the Soviet Union, the countries frdm SEE had to go through a process of recovery
from the political conflicts and wars that took g#ain the 1990s in the region. Therefore, not the
market reforms and democratic governance, but iconftevention and reforms for establishing the
stability and restructuring of the physical infrasture took place in the last decd8&everal of the
countries in SEE are still undergoing the procéstetining borders and establishing sovereighty.

% The case of Macedonia may serve as an examplecapeeity for exchange of Macedonia at the monsenlose to the

peak load of the internal system, and thereforestment in new inter-connections is necessaryaease the diversity
and security of Macedonia's electricity exchangd for overcoming the congestions in the electriciigirket in the
region®® This is of great importance for a small countryMecedonia, which is in the middle of the SEE regimd
which is dependant on import of electricity (chaesistics shared by most of the SEE countries). &kisting high
voltage network of Macedonia is connected on 400Xl with the systems of Greece and Serbia, baitetkisting
capacities are small and not enough to preventesiimms and better flow of electricity. With regaadthe East—West
interconnections, since 30.10.2005 there are tw@k\Iiconnections operating between Macedonia and a@Balgand
another 400kV transmission line is under constanctMacedonian transmission system for the monsenoi connected
only with one neighbouring country, Albania. Thare projects for strengthening the interconnectlmnapgrading the
existing line North-South and establishing new &ast—West® By finishing all the planned projects the systefn o
Macedonia not only will be connected with the systeof all the neighbouring countries, but will alenlarge the
possibilities for exchange of electricity in theyien.

Generation Investment Study (GIS), Final repdtt12.2004supra at 21.
TEN-E Guidelinessupra.

86
87

8 In addition, an Infrastructure Steering Group apes as an instrument to support the developmeimfiastructure

within a regional approach. The second most reptedesector is energy, after transport being ttsg, fivith a cost o€
1.7bn, or 33.15%, and spread between twelve pmj@deven electricity projects and a gas, oil aedting district
project). For more details, see: Qerimi, Q., SeBRjj The European Union and its prospective enlargententhe
southeast, suprat 24.

89 European Commission: Strategy Paper on the Regifiaatricity Market in South East Europe and itegration into

the European Union Internal Electricity Markstipraat 7.

ERLER, G.,The Stability Pact: The Stability Pact, the Staaition and Association Process and the New EU Styateg
An Attempt to Set out the Political ConteXUUDOSTEUROPA Mitteilungen 04/2004, p.10-2Fhe Stability Pact was
seen as an engine to pull the entire crisis-torgioa out of the vicious circle of chronic conflidietween neighbours
and outbreaks of ethnically motivated violencerafite ordeal of four wars, worldwide attention was feed on this
first-ever plan to use the promotion of regionabperation as a strategy for consolidating peacenadl as for crisis
preventiori.

90

%1 van Meurs, WThe Stability Pact and economic strategies forBhtkans supraat p. 11.
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Beside this major difference, a recent paper frowe European Policy Cenffeidentified other
differences between the SEE and the CEE region.pblical and social consensus that backed up
the process of EU accession in the CEE made alsa@dbts of reform more acceptable. In these
countries, there was a shared and strong commitioethte idea of the “return to Europe”, and the
drive towards EU integration meant an irreversiseape from Soviet/Russian dominatio@n the
other hand, as the countries of SEE did not “suffeder the Yugoslavian communism do not have
the united need to converge towards the idea oEtirepean family* Moreover, some of the SEE
countries, such as Serbia and Bosnia and Herzegjostil could be seen as not decisive neither esbou
their future and therefore the reforms that shallbdertaken in those countries could not be aedept
easily®® In addition, the economy of the CEE countries miagasier for a political consensus to be
achieved, whereas the low Gross Domestic ProdubP{Growth rate of the SEE countries makes
that objective more difficuft® During the last decade, a different level of fgredlirect investment is
noticeable in the two regions. According to soméhars, the explanation should be found in the
isolated geographical position of the SEE countrwsereas according to others the reasons were
related to the slow establishment of the marketned econom‘;’/. Moreover, the trade imbalance
and the high level of import make the economicgraéion within the SEE region and with the rest of
Europe less strong than in the CEE, which have gethto redirect its trade from East to West in a
relatively short period of tim&. Finally, “unlike in central Europe, where regiomalegration was a
consequence rather than a precondition for EU ratem, for theBalkans for political and economic
reasoggs, i.e. their tendency to national insulaaity political instability,regional integration is a
must”

3.2.4. The EU membership perspective

When explaining the motivation of the SEE countriess very important to be held in mind that all
countries signatories of the EnCT have a real petspe for membership in the EU. Besides Romania
and Bulgaria, which are Member States since 0100%.2Croatia is engaged in accession negotiations
and Macedonia obtained a candidate stdfushereas the other countries are potential careidat
The European Council in Feira in June 26bfbr the first time expressed the view that all mimies

92 European Policy Centre, Task Force on the BalkarisdrEU: The Balkans in Europe: containment or fantation?
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% European Policy Centre, Task Force on the BalkarisdrEU: The Balkans in Europe: containment or fantation?

Twelve ideas for actiorsupraat 18

% European Policy Centre, Task Force on the BalkarisarEU: The Balkans in Europe: containment or fanstion?

Twelve ideas for actiorsupraat 33

o7 Qerimi, Q., Sergi, B.The European Union and its prospective enlargertetiie southeassupraat 22 and Sergi, B.,

FDI and the Balkans: A regional investment agenagt eegional centred economic choices to shapedétade South
East Review, issue: 01-02/2003, pp. 7-16 at 8. \Wétdard to the FDI in Macedonia, see: Petkovski, Ekternal
economic relations of the Republic of Macedortmuth East Europe Review for Labour and Social AHar
issue: 03 /2001, pages: 113-123.

European Policy Centre, Task Force on the BalkarisarEU: The Balkans in Europe: containment or fantion?
Twelve ideas for actiorsupraat 34.

98

9 Emphasis added, see: Grupe, C. and &uSi, Intra-regional cooperation in the Western Batk Under which

conditions does it foster economic progresgdraat 7.
100 EU Presidency Conclusions — European Council, 15218005, 15914/1/05 REV 1

101 European Council, Presidency Conclusions, SantaaVidai Feira European Council, 19-20.06.2000, availatbi
http://www.consilium.europa.eu/ueDocs/cms_Data/ffwessData/en/ec/00200-r1.en0.htm (last visitedd3.2010).
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from the Western Balkans are potential candidadesEt) membership, which was later confirmed
with the Thessaloniki Agenda in June 2663The rapprochement of the Western Balkans towdiels t
EU is developed under the SAP initiated in 1999,ctwhis a policy framework of the EU
accompanying the countries all the way to theialfiaccession after fulfilling all the Copenhagen
criteria from 1993% The EU’s regional approach towards the Westerkde clearly expressed in
the Declaration of the Zagreb Summit in Novembe®@Y is the main characteristic of the SAP.
After the 2006 Communicatiolt in which the Commission assessed the progress rafiele the
Thessaloniki Summit, and the countries’ ProgressoRe published on annual basis, in March 2008
the Commission adopted new Communicdfidbenhancing the existing initiatives and adopting/ ne
ones in order to accelerate the progress of thesatries towards EU membership. One of the
enhanced priorities in the last Communication wases tegional cooperation, covering the Energy
Community™® which has been said that is an “issue specifieresibn of the pre-accession stattfs”.
This was another expression of the strong commitntenthe European perspective of these
countries)? including the establishment of regional energykear

Measuring the benefits and challenges, it has Iedoh that all the difficult but necessary reforms
would not be possible without the clear membergigpspective of all the countries from the SEE
region'’® The perspective of accession to the EU explaif®vey and not the European financial
funding as well as the funding by other donors, l@sn the key driving force for undertaking these
difficult reforms. The Stability Pact Coordinatorgaes that even though the donor support is

necessary, it has proven not to be sufficient ininwthe reform process alont.

Finally, the economic impact of the creation of Ereergy Community would be to create a larger and
predictable market which should be attractive fmestors, but its political significance should bet
underestimated, neith&f. Establishment of the Energy Community representgery important
political step in a key-economic sector before asim of the SEE countries to the EU. It is
moreover, a part of the emerging regional econastimegy, giving it a “true credibility:*® That is
why the Energy Community was compared to the Elaogeoal and Steel Community which paved

192 Thessaloniki Agenda: Moving towards European Irgtgn.

See: http://ec.europa.eu/enlargement/enlargemertegs/accession_process/how_does_a_country_jeiredfsap/
thessaloniki_agenda_en.htm (last visited: 16.03201
103 European Council, Presidency Conclusions, Europeancldn Copenhagen, 21-22.06.1993
104 See: http://ec.europa.eu/enlargement/enlargemertegs/accession_process/how_does_a_country_jeiredfsap/
zagreb_summit_en.htm (last visited: 16.03.2010).

105 European Commission, Communication from the CommissioThe Western Balkans on the road to the EU:
consolidating stability and raising prosperity, Brels, 27.01.2006, COM (2006) 27final.

106 European Commission, Communication from the Commissiothe European Parliament and the Council, Wester
Balkans: Enhancing the European Perspective, Bru&e3.2008, COM (2008) 127final.

107 European Commission, Press Release: Regional caoioperan overview of main activities, Brussels, (52D08,
MEMO/08/143.See also: European Commission, CommisStaff Working Paper: EU regionally relevant adtes in
the Western Balkans 2008/09, SEC(2009)128 final, Btss63.02.2009
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IP/08/378.
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Remaining ChallengesSUDOSTEUROPA Mitteilungen 04/2004, at 23, and HOMBA B., The Stability Pact —
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the way for the European Community more then fiiaars agd™ In the paragraphs that follow, the
establishment of the Energy Community will be dgsmd in more detail through an overview of the
Athens Memoranda and on the Energy Community Treaty

4. The Athens Process: Establishment of the Energy Community

4.1. Athens Memoranda

In March 2002, the European Commission with thepsupof the Stability Pat’ started the so-called
Athens Process by proposing the creation of a nedjiSEE energy market to be eventually integrated
into the EU energy market. In November 2002, a Memdum of Understandify (Athens
Memorandum 2002) was signed by nine countries fthenregion, with the Commission and the
Stability Pact acting as sponsors. The Athens Mamaium 2002 set up a number of institutions:
Ministerial Council, the Permanent High Level GrdifHLG) and the South East Europe Electricity
Regulation Forum (Athens Foru). Two years later in 2004, after a proposal by thi®, the
South East European Regulators Board for Electraniid Gas (Energy Community Regulatory Board
- ECRB) was established by the Ministerial Coundth the Tirana Declaratiot®

This cooperation was further expanded to the gasorsehrough a second Memorandum of
Understanding® (Athens Memorandum 2003) in December 2003. Unlese Memoranda the SEE
countries committed themselves to adopt EU-inspir@uns in their energy sectors. These documents
did not constitute an agreement and were not binétin the parties. Moreover, these Memoranda
representing the political intent did not proviade fny legal commitment with regard to the parties,
sponsors and the donors.

4.2.  Treaty Establishing the Energy Community for South East Europe (EnCT)

In the Athens Memorandum 2003, it was stated thatgarticipants will seek to replace it with a
legally binding agreement. This was done on 250@b2 by signing the Treaty establishing the
Energy Communitl® between the European Community on the one hardijtamine partners in
SEE on the other. This Treaty entered into force04rD7.2006 after being ratified by all the
signatories. It was the first time in the histohatt all of these states and territories have signed
legally binding treaty. It has been held that tm€E was consciously modelled on the European Steel
and Coal Community that in the 1950s was the gerfesthe EC*

114 BUSEK, E., The Stability Pact: Adapting to a Changing Envirominén South Eastern Europe — Successes and
Remaining Challengesupra

115 The Stability Pact is a political declaration @itmitment and a framework agreement on internattioo@peration to

develop a shared strategy for stability and growtBEE. It is not a new international organisatiam does it have any
independent financial resources. In February 26@8ded over responsibility for co-ordinating andnitaring regional
co-operation processes in SEE to the newly crelRaglonal Co-operation Council (RCC) which is based irajgao.
For further information, see: http://www.stabiligqt.org/ (last visited: 16.03.2010).

18 Memorandum of Understanding 20@2pra
17 Eor detailed information on the institutions, degp://www.energy-community.org/ (last visited:.08.2010).

118 \inisterial Council Decision on Establishing theuth East European Board for Electricity and Gasané Declaration,
01.06.2004

119 Memorandum of Understanding, 2088pra
120 Energy Community Treatgupra

121 European Commission, Press Release: The EU and EasthEurope sign a historic treaty to boost enértggration,
Brussels, 25.10.2005, IP/05/1346 and European CasiomisPress Release: An Integrated Market for Béitgtrand
Gas across 34 European Countries”, 25.10.2005, MBBIG97.
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The EnCT aims at regulating the relations betwéencountries signing it, in a manner that would
create a common legal and regulatory frameworktlier energy markets and would allow trading
energy across their borders. Its objective wasctieation of a single energy market, including the
coordination of mutual assistance in case of seritigturbance to the energy networks or external
disruptions, and which may include the achievenoéat common external energy trade polfityThe
EnCT would encompass the principles and policiesthef EC, taking into considerations the
specificities of all parties. This objective would achieved through ensuring that the SEE countries
adopt theacquis communitaire areas such as energy, environment, compettigirenewables.

Additionally to the adoption of the E&cquison energy, the other obligations taken by the SEE
countries in the sphere of electricity particularigy be summarized as follows:

- establishing common rules for the functioning of thational electricity markets and establishing
mechanisms for crisis situations — safeguard mea&tr

- establishing the REM itself — prohibition of taxasd quantitative restrictions for import and
export of electricity’* common rules for trade with third countfi@sand

- opening the markets: all non-household by 2008adiitbusehold markets by 201%5.

The EnCT formalises the institutions establishedth®y Athens Memorandum 2002 and the Tirana
Declaration. According to the Commission, the togitbns established by the Energy Community are
analogues to those in the EU such as the Energncip&nergy Working Group of the Council and
the Madrid and Florence Fot4.

The EnCT is concluded for a period of 10 years fitten date of entry into force. The Ministerial
Council acting by unanimity, may decide to extetsscduration. If no such decision is taken, the frea
may continue to apply between those Parties whedvat favour of extension, provided that their
number amounted to at least two thirds of the &att the Energy Communit§f

5. Conclusion

After explaining the motivation for participating the SEE REM of the EC on the one hand and the
countries from SEE on the other, and providing &andew of the establishment of the Energy
Community it could be concluded that there arengtrdriving forces on both sides, which led to
development of the idea and now keep forcing th@ementation of the EnCT in practice.

The EU’'s energy policy has three main objectivesmpetitiveness, security of supply and
sustainability and the motivations for regionaldgan SEE have to be such as to meet tHéith
regard to theompetitivenesst is relevant that due to the fact that in snaddictricity markets such as
the national electricity markets in SEE, competitmould not be easily introduced or could not be
introduced at all, the regional integration proeida possibility for achieving that objective.
Furthermore, the regional integration lowers thepeswlence on external factors and brings

122 Article 2 Energy Community Treatgupra.

123 Article 36-39 Energy Community Treatsypra.
124 Article 41 Energy Community Treatgupra.
125 Article 43 Energy Community Treatgupra.

128 Annex | Energy Community Treatgupra Timetable for the Implementation of the EC Diree 2003/54 and 2003/55,
and the EC Regulation 1228/2003, of 26.06.2003.

127 European Commission, DG TREN: Discussion and Caoatsoft Note, The Regional Energy Market in South East
Europe and its Integration into the European Comtygigninternal Energy Market, The Athens Forum, 8642004.

128 Article 97 Energy Community Treatgupra.
129 HOOPER, E. and MEDVEDEYV, A. (2008).
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diversification of sources, which is in line withet second objectivaecurity of supplyThe fact that
power supply reliability is higher in interconnegtsystems as well as the better optimization of the
national fuel mix, contribute to theustainabilityobjective. Therefore, it could be concluded that th
regional integration of the SEE energy markets thedestablishment of a REM is very important for
the EU and for its energy policy objectives.

As for the SEE countries, due to the common problehat they share and the many regional
cooperation programmes already launched in otledd it could be concluded that there is great
potential for regional integration in the energgldi as well. The Energy Community, introduced in
this paper is a very good example. Neverthelessnwhndertaking steps in that regard, the
specificities of the region need to be taken intoocant. In particular, the common history, mutual
relations, economy and past integration are to tmebin mind when making any prospects of
regional integration in the SEE. Unlike the CEE mnies which united towards the clear objective of
joining the EU undertook market reforms in the ldstade, the SEE countries “lost” a decade in
ethnic conflicts and wars. Now, despite the diff¢ngace of acceding to the EU and the differenepac
of reforms in each of the countries from the regitme membership perspective is the greatest
motivation for the SEE countries to accept themafoin their systems, including the difficult engrg
liberalisation reforms.

The membership motivation argument of this papes been supported strongly by the political
science literature, where “the ‘carrot’ of accen8is seen to provide “the incentives for followitige
‘sticks’ of appropriate policy-behaviour, one of ialn is that the SEE countries ‘establisbrmal
relationships between themselvé¥”.Having in mind that thes@ormal relationships could be
established through bilateral and regional mechasisupported by the EU, this paper has introduced
the Energy Community as an example of the latter.

130 Kavalski, E., The western Balkans and the EU: the probable dremembership”, suprat 204.
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