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Abstract

This paper aims at assessing the right of emploteesfuse to have their contracts of
employment transferred within the framework of trensfer of undertakings Directive.
A transnational as well as a theoretical analysigroposed. Beyond the comparison of
the implementation of this Directive within six Byean countries, the elements of
contractual, constitutional and labour law thatédhéramed the diverging interpretations
of the Member States are listed. As a conclusiomishare given as to the
possible legal evolution of the worker's right éduse to be transferred.

Keywords:
Transfers of undertakings - right to object - rightrefuse - right to work - Europe -

international labour standards - comparative laiuropean Community Law - labour
law






The Right of the Employee to Refuse to Be Transferred.
A Comparative and Theoretical Analysis’

A-C. Hartzén, N. Hos, F. Lecomte, C. Marzo, B. Nest
H. Olbrick?, S. Fuller

1. Introduction

We have recently marked the™@nniversary of the Council Directive of 14 Febguar
1977 on the approximation of the laws of the Memlstates relating to the
safeguarding of employees’ rights in the eventrahdfers of undertakings, businesses
or parts of businessédt seems to be a good moment for reflection analyais of
developments up to this day as well as questidasing to the future application of the
Directive. The Transfer of Undertakings Directivanc at the age of 30, still be
considered fairly young, but national regulatiooserning situations that fall under the
Directive are, regardless of this, differing in agevelopment and implications. The
purpose of this paper is to analyse this varietyatfonal regulations by focussing on
the right of the employee to refdge have the contract of employment or employment
relationship transferred.

Paper presented in the framework of the EUI Sdaav Working Group. This article summarizes the
papers presented at a workshop that took pladeeaEt)l on 24 April 2007. We would like to thank
Professor Favennec-Hery and Professor Moreau &ir kind participation, and Professor Moreau for
her support of the initiative.

PhD candidates, European University Institute (EBlorence.
 PhD candidate and graduate assistant, Univerkitiemelberg.
Y B.P.P., London.

The Directive and its amendments will be refertecas the Transfer of Undertakings Directive or
simply the Directive.

This option of the employee, in the event of tlens$fer of their employment relationship, has been
given various labels in the academic literatureseéms that the verbs “object”, “oppose” or “refuse
are more or less the most commonly used to desthib@henomenon. However, this inconsistency is
also noticeable in the case law of the EuropeanrtGdulustice (hereinafter ECJ), which has not yet
chosen between these different terms. One may thatetheKatsikas casé¢() mentions the right to
object, while theTemco casg(2002b) European Court of JusticBase C-51/00. Temco Service
Industries SA v Samir Imzilyen and Othe®4d-24-2002 ECR 1-00969.) states the right to refus
Having in mind the wording of the German depositionthis issue, it is plausible that the terminglog
used by the ECJ is only repeating the wording usethe question addressed to the ECJ. These
terminologies could be considered synonymous. Hewehe first two, i.e. object and oppose, might
be understood as implying an act or an expressforesistance (like a conscientious objector).
“Refuse” might rather signify that the worker istmalling to accept or has declined, through hex/hi
silence, the proposition of being transferred. Ikemnore, these words are used differently in variou
national contexts. For the purpose of this papemppears to us that the consistent use of the
terminology “refuse” is preferable (For the Fremmbint of view on this see BAILLY, P. (2003) Le
salarié peut-il refuser les effets d'un transféentleprise™r. Soc, p. 474-481, JEAMMAUD, A,,
CHAGNY, Y. & RODIERE, P. (2007) Faut-il reconnaite salarié la faculté de refuser le transfert de
son contrat de travailRevue de droit du travai16-221.). See also GOMES, J. (20Dieito do
Trabalhq Coimbra.

In the Directive both terms are used, but dueht dlightly broader conception of the employment
relationship we will use this unless a more narre@aning is intended.

N
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For this analysis the most interesting factors dor purposes are the underlying
concepts or ideas within the national legal systehmet set the prerequisites for how
rights and obligations adhering to an employmenmitraat can be framed. A simple
comparison of different European systems shows hmwve Directive can be
implemented and understood in different ways. Bhbigly exemplifies the differences
by comparing a sample of countries: United Kingddfmance, Hungary, Portugal,
Germany and SwedénA descriptive method aimed at establishing diffiess and
similarities in order to synthesize and reach gananalytical conclusions. The basic
role of labour law, contract law, the implementataf EU law in domestic legal orders
and fundamental and constitutional rights for woskall are concepts or ideas of
importance for such an analysis; the approach takehe definition of such concepts
and ideas will have an impact on how rights andgalibns adhering to an employment
contract can be framed.

The differences between the Member States’ nati@upllations are related to different
factors, such as the date of accession to the Eltheodifferent social and economic
context in which the rules on the transfer of utmlengs had to be applied. On the
other hand, there are some national systems thatelgalations concerning employees’
rights in situations of business transfers longhethe Directive was adopted and even
long before the establishment of the European Sdilmrter (Revised) (hereinafter
ESCR). With reference to the Transfer of UndertgkirDirective the specific issue of
the right of an employee to refuse to be transferran serve to highlight these
fundamental concepts within the labour law systeshghe Member States. This
comparative and theoretical analysis might not aolytribute to a reflection of a single
Member State’s system, but it might also help ptevbetter understanding of the
regulations in other Member States which is becgnparticularly important as the
transfer of a business is, regardless of the naitgrof the transferee, governed by the
domestic regulations in force at the place of thgistered seat of the business taken
over.

Arguments in favour of or in opposition to the implentation of the employee’s right
to refuse to a transfer of the employment contemetderived from various ideas. We
have identified what can be considered the key toures in this debate: some are
closely linked to contract law, the contractual cmamy of the parties and the
perception of the employment contract as beingobibring personal for the parties, i.e.
intuitus personador the employment contract parties; other questiare related to
fundamental rights of workers, such as the rightvwk, the right of the workers to
freely choose whom they wish to work for, the waikeight not to be subject to forced
labour and the right to protection against unééamissal, which includes the right to
protection in the event of dismissaind the right not to be dismissed without a valid

The countries concerned are France, Germany, Hyn@artugal, Sweden and the UK. We have
chosen these countries since they represent vamaodels of labour law systems as well as countries
with a varying length of membership in the EU. tiddion we are also sure to have good insight and
understanding of each of these countries’ labowr dgstems as for each country at least one of the
authors is of that nationality.

For this purpose, it is interesting to note tha nhational analyses were made by nationals okthes
different countries: A-C. Hartzén is Swedish, N.sH8 Hungarian, F. Lecomte and C. Marzo are
French, B. Mestre is Portuguese, H. Olbrich is Garn®. Fuller is English.

For example appeal, compensation or damages.
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reason. This right is linked to the implementatiohthe right to information and
consultation within the company. Additionally, taebivalence of labour laivhaving
the role of promoting both employment stability dabour market flexibility at the
same time, will also be of importance when assgd$ia need for the worker’s right to
refuse the transfer of the employment contract.

This paper aims to develop a conceptual framewarilyaing the reasons for the
existence or non-existence of the right to refus&drious Member States in order to
explain how the different answers to the identifiey questions can affect the nature
and content of this right. As possibilities for ilmenting the right to refuse to transfer
the contract of employment have been elaboratatiarncase law of the ECJ, we will
first provide an explanation of the requirementsaligped by the ECJ, an explanation
that will serve to clarify the possibilities avdila for the Member States and provide a
more rigorous structure for the comparative analgdithe national regulations which
follows.

2. Member States’ competence in the light of the EC3’interpretation

2.1. TheECJ caselaw

The 1977 Directive does not give an answer as dcettistence of a right to refuse. It
was slightly amended in 1998 order to include some evolution of the case law
relating to transfer of undertakings and it waslffin codified in 2003, but there were
neither major changes nor statements about theogwegsk right to refuse to a transfer.
The ECJ had already clarified the following mattegrsts previous case-law: (1) The
transfer takes placepe legis? regardless of the will of the transferor and the
transfereé: (2) the transferor is discharged of his obligagiewen if the employee does
not consent? and (3) the transfer, once decided, cannot beepted by either party,

" PELISSIER, J., SUPIOT, A. & JEAMMAUD, A. (2006)roit du travail, Paris, Dalloz, JEAMMAUD,
A. (2005) Le droit du travail dans le capitalisnggiestion de fonctions et de fonctionnemgwe
C.S.D.L.E. “Massimo D’Antona” .IN;T41.

8 (1998d) Council Directive 98/50/EC of 29 June 1998 amendDigective 77/187/EEC on the
approximation of the laws of the Member Statestirgdato the safeguarding of employees' rights i th
event of transfers of undertakings, businessesus pf businessedJ L 201 , 17/07/1998, p. 88-92.

°® SIGEMAN, T. (2001 )Arbetsratten Stockholm, Norstedts juridik.
1%j.e. by operation of law

1(1996) European Court of JustidBase C-305/94. Claude Rotsart de Hertaing v J. BEN®A, in
liquidation and IGC Housing Service SAL4-11-1996 ECR [-05927.

12 After the date of transfer and by virtue of thensfer alone, the transferor is discharged from all
obligations arising under the contract of employtmen the employment relationship, even if the
workers employed in the undertaking did not consanif they object. This obligation is subject,
however, to the power of the Member States to pevor joint liability of the transferor and the
transferee after the date of the transfer §22K88bY The European Court of Justidejned cases 144
and 145/87. Harry Berg and Johannes Theodorus MBriaschers v Ivo Martin Bessels€b-05-1988
ECR 2559. ECR 2559, paragraph 14.

EUI WP LAW 2008/20 © 2008 A-C.Hartzén, N H6s, F.Lecomte, C.Marzo, B.Mestre, H.Olbrich, S.Fuller 3
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thus an employee cannot waive the rights confeupazh her/himt?> However, there is
academic discussion as to whether the Directivethadcase-law of the ECJ admitted
that the employee could refuse to have his/heraontransferred, as in German law, or
whether they committed the employee to follow thie fof the undertaking, to which he
is inextricably bound, as in the French systém.

For a while it seemed as if the ECJ recognisedigt to refuse, as can be seen in the
Danmols Intervarcase where the ECJ stated thae“protection which the Directive is
intended to guarantee is redundant where the persmcerned decides of his own
accord not to continue the employment relationshifh the new employer after the
transfer. In that situation, article 3(1) of ther®ctive does not apply:* The underlying
situation was, however, very specific: the ECJ tdeath the question whether an
employee who was dismissed by a company, then badghb the same company with
the intention of continuing the business, but mgkimmself redundant, should be
considered as a worker for the purpose of the DuecThe ECJ answered in the
negative and, as shown, based its argument ongheto refuse. Nevertheless, what
can be considered as the ECJ’s key case on theogees right to refuse to transfer is
theKatsikascase: The

"Directive [...] cannot be interpreted as obligitige employee to continue his employment
relationship with the transferee. Such an obligatimuld jeopardize the fundamental rights of
the employee, who must be free to choose his eraplayd cannot be obliged to work for an
employer whom he has not freely chos&n.”

When reading th&atsikascase the first impression is that the right tasefis to be
granted to employees as it is said that “the Divectannot be interpreted as obliging
the employee to continue his employment relatiqnsfith the transfereet”

It could have led to the conclusion that

¥ The protection provided by the Directive is indegent of the will of the parties to the contract of
employment. Scan employee cannot waive the rights conferred uponby the mandatory provisions
of the Directive even if the disadvantages resglfiom his waiver are offset by such benefits that,
taking the matter as a whole, he is not placed iwase position The reason given is that the
protection of the worker is a matter of public pgli The Directive sought to afford employees
protection, which was independent of the will of fparties to the contract of employment. The rafes
the Directive were to be considered to be mandatory
Nevertheless, the Directive does not preclude greaanent with the new employer to alter the
employment relationship, in so far as an alteratispermitted by the applicable national law in eas
other than the transfer of an undertaking. As aiteshe contract can be modified IF it is not eseaof
transfer AND national law allows for it.§25 K : (88a) European Court of Justice, Case 324/86.
Foreningen af Arbejdsledere i Danmark v Daddy's @arHall A/S. 10-02-1988 ECR 00739.,
paragraph 15.

“DAVIES, P. (1993) Transfers Again: Contracting Gutd the Employee's Optioindustrial Law
Journal 151-153.; GRATANI, A. (1993) L'impresa viene tradfa, la tutela del lavoratore re®aitto
comunitario e degli scambi internazionai3-94.

15§30 of theKatsikascase, referring to paragraph 16 of its judgmen(li®385b) European Court of
Justice,Case 105/84. Foreningen af Arbejdsledere i Danmaf¢{S Danmols Inventar, in liquidation
11-07-1985 ECR 02639.

16(1992b) The European Court of Justidejned cases C-132/91, C-138/91 and C-139/91. Gingo
Katsikas v Angelos Konstantinidis and Uwe Skreb @idter Schroll v PCO Stauereibetrieb Paetz &
Co. Nachfolger GmbHL6-12-1992 ECR 1-6577., paragraphs 31, 32.

" |bid. paragraph 31.
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“Article 3(1) of the Directive does not preclude amployee from deciding to object to the
transfer of his contract of employment or employhretationship and hence deciding not to
take advantage of the protection afforded him leyRirective.*®

However, the conclusion was slightly different as

“it follows that, in the event of the employee dbig of his own accord not to continue with
the contract of employment or employment relatigmstith the transferee, the Directive does
not requirethe Member States to provide that the contracelationship is to be maintained
with the transferor. In such a case, it is forMeamber States to determine what the fate of the
contract of employment or employment relationstipusd be™®

Worth noting when discussing théatsikascase is that this was a German case by
which the national court sought to establish whethe German legislation granting
workers the right to refuse was in accordance WithDirective. However, lawyers in
different Member States received this statemerdsitonishingly divergent ways. For
example in Germany, Sweden and the UK it was ingééepd as essentially saying that
the fundamental rights of the Community calleddaight of the employee to refuse to
transfer, whereas the Member States are free tosehthe legal consequences of
exercising such a right. Whilst in other Membert&tadike Portugal and Hungary the
passage was understood as not answering the quebtectly but giving Member
States a choice as to whether or not to implemeatworker’s right to refuse to be
transferred in the national legal order and hovghape the legal consequences of the
exercise of this right. Even though this interptieta might lead to the impression that
the Member States have a certain amount of freaglbem implementing the Directive,
the aim of the Directive, i.e. safeguarding thesiasts of workers, will be sufficiently
ensured regardless of the choices of the MembéesSth is a vital concern of workers
to be able to keep similar employment to that thesd to have.

This ambiguity in the ECJ decision has caused wugrymterpretations in the national
legal order. One explanation for this — apart frilve Member States not being willing
to let the ECJ interfere with their legal systeratthas evolved over time — might be
that the focus when interpreting tkatsikascaseis different: while the German view is
primarily based on the passage cited above, tleenalive interpretation rests on the
following paragraph of the same case:

“In the event of the employee deciding of his owoad not to continue with the contract of
employment [...] with the transferee, [...] it is fdret Member States to determine what the
fate of the contract of employment or employmetatienship should be’®

2.2. The implementation of the Katsikas case and the fate of the employment
relationship

Following this decision, the Member States havesehaeither explicitly or implicitly to
implement the ruling in the case. On the basiswfaase studies there are generally
three options for the contracting parties: the mecognition of such a right (2.2.1);

'8 |bid. paragraph 33.
9bid. paragraph 35.

20(1992b) The European Court of Justidejned cases C-132/91, C-138/91 and C-139/91. @dgo
Katsikas v Angelos Konstantinidis and Uwe Skreb @iidter Schroll v PCO Stauereibetrieb Paetz &
Co. Nachfolger GmbHL6-12-1992 ECR [-6577. paragraph 35.

EUI WP LAW 2008/20 © 2008 A-C.Hartzén, N H6s, F.Lecomte, C.Marzo, B.Mestre, H.Olbrich, S.Fuller 5
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resignation (2.2.2) and the maintenance of the raontof employment with the
transferor (2.2.3). As we will see, however, theaggories are not so clear cut in some
cases.

2.2.1. The non-recognition of the right to refuse

France and Portugal chose this solution. Thesectwamtries, which already had quite
similar approaches, implemented the Directive byintaiing the contract of
employment. The same legal policy was chosen byemerent Member States such as
Hungary.

In Portugal, legislation and case-law have persistently refuserecognise aight to
oppositioi* on grounds of political economy. Portuguese labaw relating to the
transfer of undertakings is dominated by the sdedatheory of the enterprise
according to which workers are part of the asseteeundertaking rather than party to
a labour contract. The main focus of the legistai®not to protect the interests of the
workers — although they might indirectly benefitbut to protect the integrity and
commercial value of the undertakings, which coudddmdangered in the event that
workers refused to be transferred. The only optibthe worker that is recognised is to
terminate the labour contract, an option that &latble to him or her at all timés.

In France the question has been raised a bit differentlyopidd in 1928 and
unchanged since, Art. L. 122-12 of the labour cstd¢es that

“the transferor's rights and obligations arisingrfr the contract of employment or the
employment relationship existing on the date oftthesfer shall, by reason of such transfer,
be transferred to the transfer&e”

and is considered as the transposition of the DBueclt imposes on both parties the
continuation of the employment relationship with without their conserit. For the
Cour de Cassatigrthe question has always been “is our interp@tatiompatible with
the one the ECJ adopted”? Based on the ambiguityed€atsikasratio, the answer has
always been that the fundamental freedom of thekevas respected as (s)he still has
the freedom to resign if (s)he refuses to worktfar transfere€. So if a choice were to
be identified, it would consist of not implementiagight that would allow the worker
to remain at the service of the transferor.

I Translation from the author.

2 For the portuguese case-law see the extensive oiahilio Gomes GOMES, J. (1996) O conflito entre
a jurisprudéncia nacional e a jurisprudéncia do di&8 CCEE em matéria de transmissdo do
estabelecimento no Direito do Trabalho: o art.3¥2@T e a Directiva 77/187/CHERevista de Direito
e Estudos SociaiSee also LOBO XAVIER, V. D. G. (1986) Substitucda empresa fornecedora de
refeicdes e situacao juridica do pessoal utilizaddocal: inaplicabilidade do art.37° da L(Revista
de Direito e Estudos SociaixXVIIl. ; ABRANTES, M. C. (1989)A transmissao do estabelecimento
comercial e seus efeitos no contrato de trababoimbra. ; ABREU, J. C. D. A. (1982) empresa € 0
empregador np Direito do Trabalh@€oimbra.

% The forthcoming new labour code will contain tlzene provision, with the same wording, at Art. L.
1224-1.

2 BAILLY, P. (2007) L'actualité de l'article L. 12P2. Semaine Sociale Lamy29Q 7-11.

% |bid.; JEAMMAUD, A., CHAGNY, Y. & RODIERE, P. (2007) Faiitreconnaitre au salarié la faculté
de refuser le transfert de son contrat de traré?ue de droit du travai16-221.
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Another example of the implementation of this optis Hungary. The labour law
consequences of business transfers are perceivad agtomatic modification of the
contract of employment, since the identity of orfetlte parties to the agreement
changes as a legal consequence of a transferwfdertaking® However, in contrast to
the general rules on the modification of the laboamtracts the consent of employees is
not required since the contract of employment ballautomatically maintained without
any changes in terms and conditions by the trapsfetn order to better understand
this approach of the Court it is worth going baoktlte time when the rules on the
transfers of undertakings were adopted in Hung&iyen the lack of any statutory
provisions in the first Labour Code after the erficceammunism, the Supreme Court
introduced the rules on the transfers of underggkiby its case law and through the
interpretation of the existing provisions of thebbar Code in the early 1990s. In order
to preserve a consistent interpretation of the k,then Labour Law Chamber of the
Supreme Court published the so- called Resolutiori B4, which followed, to a certain
extent, the provisions of the Directive 77/187/EEC.

The most important change was the recognition ef #lutomatic transfer of the
employment relationships to the new employer. TharCrelied on the general rule that
the contract of employment terminates automaticallyy by the cessation of the
employer without a legal successor. Hence it foldwif the identity of the employer
changed due to the transfer of an undertakingnéve employer could be considered to
be a legal successor of the former. This approaas acceptable in the early 1990s
when job security and the protection of the acqunights of the workers during the
process of privatisation was a priority of laboawlregulation. Consequently, the right
of the worker to refuse the automatic transfernaf ¢mployment relationship was not
established. Although the right to refuse was Bobgnized during the implementation
of the Directives into Hungarian law, several comma#rs referred to the German
Widerspruchsrechéind pointed out that it could provide a more faabie treatment for
the workers. Kiss emphasized the constitutional artgmce of the right to refuse,
namely that it is based on the right to human dygm Germany. He highlighted that
the right to refuse does not provide an absolubesgcurity for the worker, rather the
employee might enjoy a more favourable protectiorthie case of termination of the

% The change in the identity of the employer iseaneptionto the general rules on the modification of
the employment contract. This is indicated by thet fthat we find the rules on the transfers of
undertakings in Chapter Il of the Labour Code taydown the rules on the modification of contracts.
HAGELMAYER, I. A. S., DR. SEBESTYEN KATALIN (19997 gazdasagi tarsasagok, az egyesiilés
és kdzhasznu tarsasdg munkajogi kérdéseinek GglyzatBudapest, Agrocent Kiadd. Under s85/A of
the Labour Code the rules on the transfers of uakieigs appear under the following heading:
'changes in the identity of the employer by legateession’. For an introduction to the Hungarian
rules on the transfers of undertakings see KIS§2@05a)Munkajog,Budapest, Osiris, BERKE, G.
(2001a) A munkavallaléi jogok védelme a munkaltax@mélyében bekbvetkizaltozasok esetében
IN KISS, G. (Ed.)Az Eurépai Uni6 Munkajog@udapest Osiris Kiado.

" Court Reports (Bir6sagi Hatarozatok) — (19BF) 1997/3/153Court Reports (Bir6sagi Hatarozatok) ;
BH 1995/7/434 (1995BH 1995/7/434Court Reports (Birésagi Hatarozatok) ; (1998qr8me Court,
LB Mfv. I. 10. 161/1998unpublished ; For an extensive overview on theemeé case law of the
Supreme Court see RADNAY, J. (2004) A munkaltatgjutédlas kérdéseGazdasag és Joyol. 2.,
pp. 17-22.

% The Resolution was adopted on the 26 of Novem&2 Jand it was publish in the Court Reports
(Birésagi Hatarozatok) (19938H 1993/1 Court Reports (Birésagi Hatarozatok) The Resofyti
however, was only binding on the Supreme Courffitse

EUI WP LAW 2008/20 © 2008 A-C.Hartzén, N H6s, F.Lecomte, C.Marzo, B.Mestre, H.Olbrich, S.Fuller 7
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employment relationshifi.According to Berke the recognition of the rightréfuse can
be explained by the strong protection of privateoaomy in Germany. Autonomy is
valued to the extent that it is protected even dghouhe worker might risk the
termination of the employment relationship by tkereising his/her right to refuse.

2.2.2. The refusal considered as a resignation

“The worker that refuses is considered as havisgned and loses all the rights (s)he
was entitled to* This is the current legal understandingFrance of the Cour de
Cassationof a worker’s refusal of being transferred. Ingtea asserting that the
exercise of the right to refuse is considered assgnation, we would rather say that
refusing the transfer of her/his contract leads, tive French legal system, to
classification of this behaviour as a resignatibhough, as Mouly statésjt is hardly
understandable how a refusal can be interpretedraanifestation of a will that would
imply a resignation. Such conduct is only the mestdtion of a will to remain at the
services of the transferor, certainly not to resighe current position of th€our, on
the one hand, may seem coherent, according tentsrgl understanding of the question
— the right to refuse is not a valid claim — but, tbe other hand, it certainly does not
make sense since this assigns the terminatioreafdhtract of employment to someone
who has never manifested such a will. Thereforeywald neither consider this as the
exercise of a right to refuse nor admit that & iway of implementing such a right.

In Hungary, there are no special provisions on the fate efaimployment relationship
if the worker wishes to hinder the automatic transif the employment relationship.
According to the prevailing view in these casesdimployee can resign; however, (s)he
is not entitled to a statutory severance payrfeftis situation would be less
detrimental for the workers if the Hungarian legist had transposed Article 4 (2) of
the Directive 2001/28%. In this case, if the employee terminated the emtrof
employment because the working conditions were tanbally detrimental after the
transfer, the employer would be still responsilde the termination of the contract.
Consequently, he would have to pay a severance gratyta the worket: Finally, the

2KISS, G. (1995) A Legfetdbb Birdsag MK 154. szamu allasfoglalasa a munkaliljogainak és a
véllaltok, tizemek és Uzemrészek tulajdonosvéaltorastén tortéhmegdvasarol szolo 77/187 (EGK)
szamu Iranyelvének tukrébdngtudomanyi K6zlényol. 10, pp. 437-450.

%9 BERKE, G. (2001b) A munkajogi jogut6di&RJRA, 1, 19-35.

¥ MOULY, J. (2007) Une nouvelle rupture du contrattrhvail produisant les effets d'une démissian : |
refus du salarié de passer au service du repreReaueil Dalloz472.

32 ||hi
Ibid.

¥ HAGELMAYER, I. A. S., DR. SEBESTYEN KATALIN (19997 gazdasagi tArsasagok, az egyesiilés
és kdzhasznu tarsasag munkajogi kérdéseinek (glyzatBudapest, Agrocent Kiado.

34According to Article 4 of the Directive If the ctvact of employment or the employment relationsiip
terminated because the transfer involves a sulist@hiange in working conditions to the detrimeht o
the employee, the employer shall be regarded asdndeen resposible for the termination of the
contract of employment or of the employment relalip. See further on this question section 3.1 of
the paper.

% PRUGBERGER, T. (2001§urépai és Magyar Osszehasonlité Munka- és Kozatatigog Budapest,
KJK-KERSZOV.
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parties can also terminate the contract by mutgedeanent following the general rules
of the Labour Code on terminatién.

The UK understood th&atsikascase as creating an obligation to implement & tigh
refuse within the national systetit consequently created this right but made sare t
empty it of any legal consequence. Thus in an amendl to the original Transfer of
Undertakings (Protection of Employees Regulatiqii€)PE)® it was established that
the employee could object and that this would hthe effect of terminating the
employment contract, but that the employee who adege would not be treated as
having been dismissétiThis meant that classical notions of freedom oftaxt were
preserved, but provided for no basis for the emgxolp be able to claim compensation
for wrongful dismissal or redundancy payments eesalt of the transfef.

Given the consequences of an objection, it was itapbto clarify what behaviour
constituted the exercise of the right to refusehaWprecisely is to be treated as an
objection was determined by the Employment Appedluhal (EAT) which held that
‘'object’ means an actual refusal to consent tarimsfer and that the state of mind must
be communicated to either the transferor or thasteaee, before the transfer takes
place. There is, however, no particular method elnerthat state of mind must be
brought to the attention of either the transferothe transferee. It can be by word or
deed, or both. The EAT stated that it ought topbssible to distinguish 'between
withholding of consent and mere expressions of eonor unwillingness, which may
still be consistent with accepting the inevitabldlis means that the mere expression of
protest prior to a transfer would not amount tooafection 'unless it is translated into
an actual refusal to consent to the transfer wigcthen in turn communicated to the
relevant persons before the transfer takes pface’.

% HAGELMAYER, I. A. S., DR. SEBESTYEN KATALIN (19997 gazdasagi tarsasagok, az egyesiilés
és kdzhasznu tarsasag munkajogi kérdéseinek (flyzaBudapest, Agrocent Kiado.

" TETHER, M. (1993)Taking the Lead From Europe — recent developmentlation to business
transfers show EC law has not exhausted its paktttiinfluence UK employment rightew Society
Gazette, 15 Sep, 90 (27). For a discussion ofigi to object in a particular employment contsge
DAVIES, R. (2004)Contracting Out and the Retention of Employment éllan the National Health
Servicelndustrial Law Journal 33 (95).

% For a discussion of the UK law relating to transfef undertakings generally see HYAMS, O. (2006)
Employment Aspects of Business ReorganisatioBsford, Oxford University Press and
DERBYSHIRE, W., HARDY, S. and MAFFEY, S. (2006)UPE: Law and Practice London,
Spiramus.

% The current regulations are the Transfer of Urakémgs (Protection of Employees) Regulations 2006,
which incorporate some of the decisions in the dasediscussed below. Regulations 4(7) and (8)
establish respectively the right to object and tthet exercise of this right is to be treated as a
resignation. For a discussion of the most recegtilations se€LAYTON, D. (2006) TUPE restyled
Law Society Gazette, 16 Mar, 24 and MCMULLEN, J &P An Analysis of the Transfer of
Undertakings (Protection of Employment) Regulati@@96 Industrial Law Journal 35(2): 113-139.,
for a more recent analysis on the right to objeet ICMULLEN, J (2008)The ‘Right’ to Object to
Transfer of Employment under TUPED08 Industrial Law Journal 37(2): 169-177.

“OFor the English law of employment more generakye COLLINS, H. (2003)Employment Law
Oxford, Oxford University Press; and the principlectitioner textsHarvey on Industrial Relations
and Employment LawlLondon, Butterworths Law, (2007) and WALLINGTOMN. (ED) (2007)
Butterworths Employment Law Handboakndon, Butterworths Law.

“I Hay v George Hanson (Building Contractors) Limif¢896] IRLR 427
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While in normal circumstances, the employee whoexascised his right to refuse will
be treated as having resigned, the question a$e what should happen where the
objection came as a response to a negative changerking conditions. It was argued
before the Court of App€eélthat the wording of the TUPE regulations (subsatjye
amended), which stated that an objection wouldh#treated as a dismissal for any
purpose, eliminated the worker’'s right to claim stuactive dismissal or wrongful
dismissal where he objected because there was satastibl detriment to his
employment conditions. The court rejected thisuargnt and made clear that the
purpose of the original Directive had been to mbmployee’s rights on transfer.
Thus where there would be a substantial detrimafitahge as a result of the transfer,
the employee could object and have his objectieaté&d as a dismisséalThis decision
was incorporated into the 2006 Regulatiémehich otherwise made little change to the
UK regime.

2.2.3. The maintenance of the contract of employmih the transferor

This last option differs from the former one to thdent that the exercise of the right to
refuse does not automatically lead to the termamatf the employment contract, but
rather see the employment relationship maintaingh tve transferor. Even though, as
we will see from the examples below, the ultimaiasequence of such a refusal might
be also a dismissal this option increases the resipility of the transferor and can
provide more protection for the worker.

What is certainly not a choice, but rather a cehalt effect, is the statute adopted by the
French legislator in the event of a transfer of an uralartg to a public entit§’. Yet,
this enables a worker to refuse her/his transfeznnh comes to the case of a transfer
from a private to a public entity. Despite the Eiodition;® the Cour de Cassatiohad
refused to admit that the transfer of an undertgakm an administrative entity was
among the situations considered by Art. L. 122-T2 KA special provision had to be
adopted in order to include this case among thossidered to fall in the ambit of the
Directive? It is worded that the transferee shpitbposea public law contract that
preserves the substantial content of the previowsite law contract. In the event of a
refusal on the part of the worker, the public gngiball dismiss the worker according to
general provisions of labour lafvin this situation the employee is entitled to sefuo
work for the transferee and the former contracha&ntained. Thus, ‘maintained’ here
no longer means substituting one employing panmyafwther. In the event of a transfer

“2Humphreys v Oxford Universif2000] IRLR 183

“3For a discussion of this case and its implicatises MILLER, S. (2004Rough Justice, TUPE style
Scots Law Times 3: 13-16 and the uncredited arfictnsfer of UndertakingEuropean Law Monitor
8 (5) (9) 2000.

“4 Regulations (9), (10) and (11).

“SBAILLY, P. (2007) L'actualité de l'article L. 12P2. Semaine Sociale Lam$29Q 7-11, BOUBLI, B.
(2005) L. 122-12 dissout dans le service pul8emaine Sociale Lami238 6-9.

“6(2000) European Court of JusticEase C-175/99. Didier Mayeur v Association Promotide
l'information messine (APIMECR 1-07755.

47 Art. 20 of the Statute n° 2005-843 of 26 July 2005

“8bid. This particular disposition was enacted in ordemptevent disputes on the question of which
jurisdiction shall be competent to evaluate thaliégof the possible dismissal following the redis
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from a private to a public entity, maintaining giggs that the employer is still the
transferor, who will then have the choice eithekéep or dismiss the worker.

Since 2003, itHungary, similarly to this French situation, the only caskere the
Labour Code requires the consent of the employedset transfer is the case of public
sector reorganisations. In these cases there ikaage in the legal status of the
employer that can be overtly detrimental to thernest of the employees. However, if
there is a change in the legal entity of the emgiodipllowing the transfer of the
undertaking or part oftto the public sector, the employment relationshigsigned to
that part of the undertaking will automatically te¥minated. According to the LC,
within 15 days of being provided with informatiafbout the proposed transféthe
employee has to declare in a written statement lvele(s)he consents to the
continuation of his/her employment in the publictse. If (s)he fails to do so, it must be
considered as if (s)he did not agree to the trafsfFeormally speaking, similarly to the
French solution, the employer has an obligationfter are-employmento the worker
in the public sector and only if the employer refughis offer will (s)he be notified
about the termination of the relationship, andhis ttase the employer has to make a
redundancy paymenrt.

The German system provides a good example of this final apgno since it was this
option which had already been chosen by the Geregislator before thé&atsikas
case. Indeed, this was the reason that the EGalaged this model of choice for the
Member States. In Germany, the Federal Labour C(@wnhdesarbeitsgericht) has
acknowledged a right to refuse since 1974 for nessof private autonomy and
fundamental rights of the employ&dlevertheless, the right to refuse was laid down in
section 613a para. 6 BGB (German Civil Code) asntg as 2002. This was done in
the course of implementing the amendments necessacpmply with the Directive
2001/23/EC* According to this provision, employees are erditl® lodge their
objections in writing within the period of one mbrdf receiving the information on the
transfer provided by transferor or transferee. Tégal consequences in cases of
objection have not yet been laid down in a stabutehave been elaborated by legal
discussion and the case-law of the Federal LaboaurtC The right to refuse is
considered to be a “right to refuse legal consegesti of a transfer of business set up

“9Under the part of the undertaking the Labour Clisle the transfer of an organisational unit, miater
or immaterial assests, a ceratain group of trasksmpetences [s86/B (1)].

% According to s86/B (2)-(3) beyond the general gdtion of the employer to information and
consultation the employees under the Directive @niristance the reasons and the negative social
consequences of the transfer, the employer hasfdom the employees and their representatives also
about the fact that following the transfer the wasrkvill be employed in the public sector and about
his/her special duties regarding his/her employriretiie public sector.

*1586/B (5) of the Labour Code.

°2586/B (6) of the Labour Code.

%3 (1974a) BundesarbeitsgericBtAZR 504/73Neue Juristische Wochenschrift (NJW) 1975, pp8lét
p. 1979; (1986) BundesarbeitsgeridBAG AP § 613a Nr. 55, 2 AZR 101/@gbeitsrechtliche Praxis
(AP).

**(2002c)Gesetz zur Anderung des Seemannsged@taetesgesetzblatt (BGBI.) (Federal Law Gazette)
Teil I Nr. 21 p.1163.

*Dissenting: LUKE, G. (1986) Ubergang des Arbeitbédtnisses bei Betriebsiibergadgbeits-
rechtliche Praxiscase comment on § 613a BGB Nr. 55.
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by section 613a para. 1 cl. 1 BGB - the transfethef employment by operation of
law.>® If the employee decides to refuse these consegaetiie employment contract is
not terminated but continues to exist with the $faror?’

As the period for objection of one month only gaminning if the employee is given
correct and complete information on the tran&fevith advice on the content of
information, an objection might be lodged after dage of the transfer. According to the
prevailing opinion the objection actab initio, not a data® The employment
relationship is treated as never having existech Wite transferee but as having
continuously been in force with the transferor. Bigheless, the transferor has the right
to dismiss the employee objecting to the transfer &€conomic, technical or
organisational reasons. Section 613a Para. 4 BIGRB does not stand in the way of
this, for the notice of termination is not given account of the transfer but on other
grounds under Para. 4 Cl. 2, namely the refusalvadk for the transfere®. This
concept involves a considerable advantage for thplayee - the obligation of the
transferor to offer a replacement position, i.emaintain the actual employment in a
part of the business that is not affected by thadfer, if it is possible and practical to
do so®* Otherwise the employee is entitled to redundaragynents.

Another resulting problem is whether an employetusiag the transfer of his
employment relationship is granted full protectiomder the Protection against
Dismissal Act (KSchG). Under this act, of the enyeles holding comparable positions
within the plant “Betrieb”, the one requiring theakt social protection must be made
redundant under so called social election “Soz&ilalnl”** and not the one exercising
his right of objection.

One has to bear in mind that the question shoutdbeodecided at the expense of
employees not affected by the transfiis is why the full protection of social electiased

to be granted by the federal labour court onlyasecof commendable reaséhisuch as the
imminent risk of dismissal or considerable chandeworking conditions to the
detriment of the employee. But in a recent decisienfederal labour court gave up this
jurisdiction. It stated that under section 1 par&SchG amended in January in 2004

°(2006) BundesarbeitsgericBAG AP § 613a Nr. 312, 8 AZR 305/@%beitsrechtliche Praxis (AP)
with further reference.

> Ibid.
%8 |bid. with advice for the content of information.
%9 |bid., with further reference.

%9 GAUL, B. (2005) Sozialauswahl nach Widerspruch eredetriebsiibergandNeue Zeitschrift fiir
Arbeitsrecht (NZAP005 730 et sqq., at p. 730.

%1 bid., at p. 730.

62 Under Section 1 Para. 1 - 3 KSchG (Kiindigungssejasietz - Protection against Dismissal Act) the
dismissal of an employee who has worked in the shosness for more than 6 months in a row
justified by economic, technical or organisatioredsons nevertheless is void, if the employer loas n
or not sufficiently considered company senioritye aobligations to support and severe disabilitthef
employee. Basically this means that of the emplsyedding comparable positions within the business
(“Betrieb”) the one requiring the least social paiton must be made redundant. MULLER-GLOGE,
R., PREIS, U. AND SCHMIDT, I. (Ed.) (200&rfurter Kommentar zum Arbeitsrecht, 8th Editi@nl
KSchG, marginal numbers 299 et sqq.

®3(1993b) BundesarbeitsgericBAG AP § KSchG 1969 Soziale Auswahl Nr. 22, 2 AZ#94 (B)
Arbeitsrechtliche Praxis (AP).
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the reasons for the objection could no longer kertanto account. Considering these
reasons was contrary to the unambiguous wordirtgisfsection due to the fact that it
now limits the criteria for social election to thees enumerated. By giving courts such
discretion, the aim of predictability of legal d&ioins would be foile&’

Furthermore, inSweden the labour law system does not explicitly provitee
employee with a right to refuse to the transfeth®f undertaking as such, nor did the
legislator interpret th&atsikascase as obliging the Member States to d& lmwever,
Article 6b, paragraph 4, the Swedish Employmentd®tmn Act® does state that “in
spite of the provisions in paragraph one, the eympént contract and relation shall not
be transferred to a new employer should the employpgect to this?”

This clearly provides the employee with a rightatuse the transfer of the employment
relationship, but it does not entail any specifiotpction for the worker’'s employment,
other than what can be found in the provisions gung protection against unfair
dismissal in the Employment Protection Atin such a situation. The Swedish labour
court has specifically stated that the intention tlis provision is to assure the
employees of a right to refuse only and not tol#stla further employment protectiéh.
Article 7 of the Employment Protection Atbbliges the employer to find replacement
positions for workers at first and only when thésnot possible will redundancy be
considered just cause for dismissal of the workeng. protection, similar to that in the
German system, thus consists of an obligation Her ttansferor to find replacement
positions for the worker refusing the transfer andl if this is not possible the worker
will be made redundarit.

64(2007) Bundesarbeitsgerict®,AZR 276/06Zeitschrift fur Wirtschaftsrecht und Insolvenzpiga(ZIP)
2007 p. 2433

%It is evident that the Swedish legislator intetpdetheKatsikascase so as to provide the Member States
with the possibility of implementing a right to use and not an obligation to implement this rigeg
(1994c) Regeringens proposition 1994/95:102 - Overgdng aarksamheter och kollektiva
uppsagningaihe Swedish Government Prop. 1994/95:102., ppn844&. The Swedish debate on the
right to refuse has however remained limited amdniost interesting work discussing the issue lzeto
found in the eminent and important work concerriggpl aspects of transfer of undertakings on the
employment relationship; MULDER, B. J. (2004nstallningen vid verksamhetsovergangind,
Juristférlaget i Lund. pp. 296-309. The issue &f tight to refuse is briefly mentioned with special
reference to the Katsikas case also in NYSTROM,(B02) EU och arbetsrattenStockholm,
Norstedts Juridik AB. pp. 272-273.

% Lag (1982:80) om anstallningsskydd, hereinafteSLA
®" Translation by the authour.
8 LAS.

69(1998a) ArbetsdomstoleAD 1998 nr 144. Handelsanstélldas férbund mot BlamBC Aktiebolag i
Stockholm1998-12-16.

°LAS Article 7, 1st paragraph states that theretrbesa just cause for dismissal and tAeparagraph
states that if it is reasonable to demand thaethployer provides the employee with other work ¢her
will be no just cause for dismissal (translationthg author).

" Worth noting is that before the Directive was ietpknted in the Swedish system no protection of the
employment contracts existed in the event of armss transfer, instead workers often found
themselves made redundant even though agreemenisdnetransferor and transferee for taking over
the work force were not completely uncommon. Fagha@rough analysis of the situation before the
implementation of the Directive see EKLUND, R. (898 Anstallningsforhallandet vid
foretagsoverlatelser,Stockholm, Norstedts. For works providing an ovewi of the Swedish
regulations and discussing different legal aspéztsthe employment relationship in situations of
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There is thus a significant difference comparedh® system in Great Britain. As an
example, the Swedish labour court considered irBtbenmancase that Article 6b,"™
paragraph of the Employment Protection Aesstablished a right, but it did not grant
the employees any additional employment protectidgtn the transferof In other
words the employees have the right to refuse trester of their employment, but if the
transferor has no possibility of offering them seg@ment positions they are most likely
to be made redundant and thus get redundancy paynteven though the practical
result of a worker exercising the right to refule transfer in the Swedish system in
most cases is likely to be that the worker is madeindant, the framework is set up on
the basis that the employment contract is maintaimi¢h the transferor. This solution,
whereby the employee continues to work for thedstienor, has also been acknowledged
by the ECJ in th&emco casé

Some legal academics have argued for this solutidtortugal and today there are at
least two decisions of the Supreme Court of Justased from 19.06.2002 and
27.05.2004), which seem to have been open to thigien, stating that the employee
had a right to refuse the transfer of the employneentract and that the content of the
right was to demand the continuation of the laboamtract with the employer. If the
employer did not have another position availablewéver, the contract would be
terminated by objective reasonsafucidade— art.387°). These are isolated decisions,
however, and the right they contained is merelyeaton of the case law. Lower courts
do not have a strict duty to follow a decision bé thigher courts — although if they
diverge, appealing is always admissible — and tingact of this case-law is yet to be
seen?

transfer of undertakings after the implementatibthe Directive see NYSTROM, B. (200BU och
arbetsratten, Stockholm, Norstedts Juridik AB. pp. 255-275 and®-381, SIGEMAN, T. (2001)
Arbetsratten, Stockholm, Norstedts juridik. pp. 72-73 and 142 148ALLSTROM, K. &

MALMBERG, J. (2006) Anstéllningsforhallandet - Inledning till den indilella arbetsratten,
Uppsala, lustus Forlag AB. pp. 277-291, LUNNING, &.TOIJER, G. (2002)Anstéaliningsskydd,
Stockholm, Norstedts Juridik Ab. pp. 241-269 andtfie collective labour law aspects in this fietak s
for example SCHMIDT, F. (199Backlig arbetsrattStockholm, Juristférlaget. section 9.8.

2 Article 6b, 4th para. LAS.

73(1998a) ArbetsdomstoleAD 1998 nr 144. Handelsanstélldas forbund mot Blami8C Aktiebolag i
Stockholm1998-12-16

" Article 3(1) of the Directive must be interpretad meaning that it does not preclude the contract o
employment relationship of a worker employed by ttensferor on the date of the transfer of the
undertaking within the meaning of Article 1(1) dfet Directive from continuing with the transferor
where that worker objects to the transfer of hipyment contract or employment relationship to the
transferee. This means that the continuation okthployment relationship with the transferor i
considered as a legal option in accordance wittihective.

" The origin of this case-law lies in the groundtiirg work of Julio Gomes. GOMES, J. (1996) O
conflito entre a jurisprudéncia nacional e a juisi&ncia do TJ das CCEE em matéria de transmissdo
do estabelecimento no Direito do Trabalho: o aft@& LCT e a Directiva 77/187/CHRevista de
Direito e Estudos Sociajs a schollar who has undertaken extensive stualiethe subject. Several
schollars have posteriously aligned their positimnaccordance with the opinion of Julio Gomes. See
LIBERAL FERNANDES, F. (1999) Transmissdo do estabehento e oposicdo a transferéncia do
contrato do trabalho: uma leitura do art.37° da L&hforme ao Direito ComunitaridQuestbes
Laborais, VI. ; SIMAO, J. (2002) A transmisséo do estabetemito na jurisprudéncia do trabalho
comunitaria e nacionalQuestdes Laborais|X. ; VASCONCELOS, J. (2004) A transmissdo da
empresa ou estabelecimento no Cédigo do Trab&huista do CEJ73-95, GARCIA PEREIRA, R.
(2005) Natureza Juridica da Transmissdo do Estbwato Comercial. Verbo Juridico. and
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Thus, the ECJ has guaranteed that the aim of pimogethe interests of the workers is
always upheld, even though in various degrees scake from the minimum level in
accordance with the two first alternatives up te Higher level (two last alternatives
mentionned above). At first sight it could seemcdisfiting that, following the
Katiskascase which took place in 1993, the new wording 898l or 2001 of the
Directive does not mention the right to refuse egitto recognize or to exclude it and
that those reforms have not “disturbed the sileritklowever, on second thoughts this
is easily explained by the fact that the focus e ECJ has been the worker’s real
protection against dismissal. The ECJ has accdptgi/e space to the Member States
to adapt their own legislation as long as the @taia of the worker is ensured. Only
the United Kingdom understood tlikatsikascase to necessitate legislative chatige.
The other Member States discussed in this paper iagerstood that there are different
methods for protecting the workers and they haweseh not to bring any significant
changes to their own national labour law systenssloAg as the question of the right to
refuse is left unsolved by the European Union, iit e important to consider the
theoretical and practical relevance of this righating in mind the differences between
Member States.

3. A prospective analysis of the legal tools that wodl(or would not) corroborate
a right for the worker to refuse

In the previous section, the current solutions #ratto be found in the countries of our
panel were outlined. Those solutions are groundedthe interpretation of those
provisions. No (labour) lawyer ignores that lavaisocial fact, a moving substance, and
this particular legal discipline has often beenpacsl field of research to verify this
hypothesis®? That is why this section will explore and evalutite pertinence and the
likely possibilities of changes in the interpretatiof those legal solutions in the light of
different sources of law which might range from IL€@nventions to the private
autonomy, including the Directive itself.

3.1 Fundamental rights

Fundamental rights such as the right to work, tlgbtrto protection against unfair
dismissal, prohibition of forced work and the watkeight to choose their employer

ANACORETA CORREIA, J. & AMORIM MAGALHAES, J. (2007)Perspectiva laboral da
transmisséo de estabelecimemotualidade Juridica (Uria Menende8g ff.

® MAZEAUD, A. (2005) Le sort des contrats de travails des transferts d'entrepris@s. Soc, 737-
742.

" See supra. Even though Sweden also adopted tHe wystem it was not truly caused by tetsikas
case, but rather by the fact that Sweden was iptbeess of implementing the EU legal system in the
national order and made the choice of also impld¢imgrthe option provided for in th€atsikascase.
See (1994c)Regeringens proposition 1994/95:102 - Overgédng avksamheter och kollektiva
uppsagningaihe Swedish Government Prop. 1994/95:102., ppn8a.

8 The Directive has already been the object of sueferification, and it leads some authors to dadl t
different occurrences in its implementatiors&gya JEAMMAUD, A. & LE FRIANT, M. (1997) La
Directive 77/187 CEE, la Cour de Justice et letdrancais.EUlI Working Paper97/3.
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can and have been used as arguments in favouragfainst the implementation of the
worker’s right to refuse to the transfer of the émyment contract. The following
sections will present the panorama of the differggiits available as justifications for
the right to refuse or the absence of such a rigffet.will start by an examination of the
supranational provisions and then we will look ittie national contexts.

3.1.1. Legal tools to be found in the Directive

The Directive is based on fundamental rights. Theglets can be interpreted as in
favour or against the right to refuse. Three rigb#sn be identified: the right to
information and consultation of workers, the righjprotection against unfair dismissal
and the freedom to choose one’s employer.

A right to informatior?® and consultatidfiis giveri* to the workers’ representatives. It is
point 5 of the preamble which states that

“Information, consultation and participation for #kers must be developed along appropriate
lines, taking account of the practice in forcehie various Member States. Such information,
consultation and participation must be implemeritediue time, particularly in connection
with restructuring operations in undertakings océses of mergers having an impact on the
employment of workers".

Though this does not help to solve the questiohaving or not a right to refuse, this
right is part of the necessary tools to enable &eroto wisely accept or refuse the
transfer. It can therefore be considered assihe qua norcondition to enable the

worker to make her/his choice.

A right to protection is in the preamble and incet4 of the Directive. Firstly, point 3
of the preamble states that “it is necessary toigeofor the protection of employees in
the event of a change of employer, in particular,ensure that their rights are
safeguarded”.

It can be linked with the idea that

"the completion of the internal market must leadmamprovement in the living and working
conditions of workers in the European Communitye Timprovement must cover, where
necessary, the development of certain aspects pfogment regulations such as procedures
for collective redundancies and those regardindtgmcies.®

Such provisions can also be found in the "Sociaréh"?* Secondly Article 4 aims to
protect the worker against dismissals caused byrémsfer’* According to it, a transfer,

™ Information in good time about the reasons forttaasfer, the legal, economic and social implamagi
of the transfer for the employees, the measuressaged in relation to the employees, the date or
proposed date of the transfer (added in 1998)akseecase C-478/03, 2fay 2005, Celtec Ltd v. John
Astley.

8 The consultation must be made ‘with a view to seglagreement’ in good time: Article 6 of the
Directive.

8 Article 5 of the Directive.
8 point 5 of the preamble of the Directive on trensf

8 points 7, 17 and 18 of the Community Charter effflandamental Social Rights of Workers adopted on
9 December 1989.

8 paragraph 15 of the Foreningen case.
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defined as the legal transfer or merger of an uakery where the identity of the
transferred entity is retained, cannot constituteason for dismissal.

Dismissal is only allowed for economic, technicalomganisational reasons, or when
Member States make exceptions in respect of cexategories of workers. The

Directive states that in all other cases, the eggsles considered responsible for having
terminated employment.

Exceptions to these provisions are allowed whertrdngsfer occurs within the context
of insolvency proceedings concerning the entitydfarred, provided the worker has
protection at least equivalent to that laid dowrthgyinsolvency Directive.

This article is more difficult to understand assitnot obvious whether the point is to
protect workers or to undermine the effect of thee@ive. On the one hand, it can be
considered as protecting the worker as (s)he shaeler have a lower level of
protection than that offered by the EC Directiv@s. the other hand, it seems that the
Directive will apply in only a few cases as the tercan be dismissed for economic
reasons. This article limits the Directive, buisita logical limit in the sense that the
Directive cannot impose unreasonable burdens onfithe and prevent it from
dismissing some workers. In this context, thiscktidoes not give an answer as to
whether a right to refuse should exist, but agairsefully completes it.

Another protection is provided by article 4 pargdr& which states that “if the contract
of employment or the employment relationship ismieated because the transfer
involves a substantial change in working condititmghe detriment of the employee,
the employer shall be regarded as having been medpe for termination of the
contract of employment or of the employment reladlup”. Thus, if the worker
considers that the transfer will bring about subhrges to the working conditions and
therefore chooses to exercise the right to refttse,implications would be that the
worker is considered as being dismissed and enhtileedundancy payments. With this
in mind when interpreting thKatsikascase, whereby the Member States are free to
choose the legal implications of the right to reftist is undoubtedly so that this
alternative is a feasible option that can be oleseia the UK.

This provision was implemented in 2003 Rortugal in the new Labour Code. It

recognised in art.441°n°.3, b) a right of the wotkaerminate the employment contract
in the event of “substantial changes in workingditans arising from the exercise of
the legitimate powers of the employer”.

However, the employee is not entitled to any redumegt payment¥. This protection is
very much linked to the right to refuse, as an @yg@® may not have any interest in

% Directive 80/987/EC on the protection of employéeshe event of insolvency of their employer.
Member States must take the necessary measuraguvenp abusive use of insolvency procedures
depriving workers of their rights in the event otransfer. Case 12 march 1998, C-319/94, Dether
Equipements SE v. Dassy et Soyam SPRL.

8(1992b) The European Court of Justidejned cases C-132/91, C-138/91 and C-139/91. @dgo
Katsikas v Angelos Konstantinidis and Uwe Skreb @iidter Schroll v PCO Stauereibetrieb Paetz &
Co. Nachfolger GmbHL6-12-1992 ECR [-6577. paragraph 35.

8 The dominant legal thinking is that this rule wetsaped exactly for the situation of the transfer of
undertakings and is the only option available ® émployee in this specific event; the only differe
in relation to the pure and simple termination leé tabour contractdenuincia —art.447°) is a shorter
period of notice. Therefore the only option for #aployee in the event that he does not want tdkwor
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choosing to terminate the contract if (s)he dodsget redundancy payment. We have
to conclude once more that the right to refusanikeld to the context and cannot be
deduced from this fundamental right to protectfon.

Because of this fundamental right to protectionstvad the countries of our panel have
considered the Directive as imposing the contimmabf the contract of employment
whatever the positions of the contracting parti@khough it could be a way of
implementing the requirements of the Directivendy not be the only one as it may be
in conflict with its objectives on some occasiolmsthis case, it is understood as giving
clues on how to interpret paragraph 3 about thestes. The question is to determine
what exactly are the “the transferor's rights arudigations”. It used to precisely
designate contractual commitmemtb{ligare in latin)® It now has become a more
general term to signify any kind of duties arisingm a legal source such as a statute,
or a convention. Therefore, the single maintenaridbe contract may not be sufficient
to safeguard the employees’ rights as they mawg &mgn another legal source. Thus, to
an imperative interpretation can be opposed a mmicter one which implies the
consideration of a more flexible approach to thetgmtion of the worker and the
possibility to choose which employer (s)he wanta/tok for.

This leads us to another fundamental right thahctibe found in the Directive, but is
visible in the European Court of Justice case lavws the right to freely choose one’s
employer. The Court’s view can be understood asetepence for the right to refuse as
it is stated that

“such an obligation would jeopardize the fundamierights of the employee, who must be
free to choose his employer and cannot be obligedork for an employer whom he has not
freely chosen®®

But, it has also been said that this argument protthe fundamental right, but not
necessarily the right to refuse as it can alsormerstood that the obligation to stay to
work in the new company can know excepti®ns.

with the transferee is to terminate the labour @twith a shorter period of notice without being
entitled to redundancy payments. If we don’t taki® iconsideration the specific aspect of a shorter
period of notice — which is of no real advantagéhmemployee — we can observe that this is intfect
continuation of the former legislative and jurispeatial tradition, of protecting the commercial wal

of the undertakings by incorporating the labourtrasts into the assets of the undertaking.

8 See ROMANO MARTINEZ, P. (2007ireito do Trabalhg Almedina. ; ROMANO MARTINEZ, P.,
MONTEIRO, L. M., VASCONCELQS, J., BRITO, P. M. DDRAY, G. & SILVA, L. G. D. (2004)
Cédigo do Trabalho Anotad®Imedina. ; VASCONCELOS, J. (2004) A transmissBoempresa ou
estabelecimento no Cdédigo do TrabalRevista do CEJ73-95; GONCALVES DA SILVA, L. (2007)
Notula sobre os efeitos colectivos da transmiss&o emnpresaSub-Judice ; MONTEIRO
FERNANDES, A. (2007pireito do Trabalhg Almedina.

89VILLEY, M. (2001) Philosophie du droitParis, Dalloz.

%(1992b) The European Court of Justidejned cases C-132/91, C-138/91 and C-139/91. @dgo
Katsikas v Angelos Konstantinidis and Uwe Skreb @iidter Schroll v PCO Stauereibetrieb Paetz &
Co. Nachfolger GmbHL6-12-1992 ECR [-6577. paragraph 32.

L For a good perspective on this question see GOME&001) A jurisprudéncia recente do TICE em
matéria de transmissdo de empresa, estabelecinmntparte de estabelecimento: inflexdo ou
continuidadeEstudos do Instituto de Direito do Trabaliasboa, Almedina. ; also CARVALHO, C.
N. D. O. (2003) Admissibilidade de um acordo erdréransmitente e transmissario no sentido de
excluir a transmissao dos contratos de trab#hestdes Laborais{Xl, 99-103.
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In the same way, in the Foreningen case, the Goated that “the protection which the
Directive is intended to guarantee is redundantrevtiee person concerned decides of
his own accord not to continue the employment igahip with the new employer
after the transfer. In that situation, article 3¢fthe Directive does not apply*But, a
conclusion cannot be drawn from this statemenhassituation was very peculiar: the
case occurred in Denmark and the Court was tryingecide whether an employee
dismissed by a company and who had afterwards Wotgh same company and
restarted the same job as previously should bedenesl as a worker for the purpose of
the Directive 77. The Court answered no and itdamgiion goes through the right to
object. It appears that the tools given by the &ive can be interpreted in different
ways and do not logically or radically push towardse option or the other.
Fundamental rights at other levels might give ar@dedirection.

3.1.2. Supranational law

Three fundamental rights can be called upon: tgatrto protection against unfair
dismissal, the right to work and finally the righd collective action. Different
international conventions or declarations statiniyersal values reflect the prescription
of the recognition of the right to refueFirst of all, the worker’s right to choose her/his
employer poses an argument in favour of implemerttie right to refuse as well as the
prohibition of forced labour and the free choiceong’s activity. Art. 23(1) of the 1948
Universal Declaration of Human Rights states thateryone has the right to work, to
free choice of employment”.

Legislation from the International Labour Organiaat(ILO) also aims at eradicating
forced labour and promoting freely consented agtiVArt. 2(b) of the 1998 Declaration
on Fundamental Principles and Rights at Work eratesi“the elimination of all forms
of forced or compulsory labour” as one of the miaar objectives of the ILO and its
Member States. The ILO Forced Labour Conventior3013No 29 in its Article 2(1)

reinforces this aim by stating that

“forced or compulsory labour shall mean all workservice which is exacted from any person

under the menace of any penalty dod which the said person has not offered himself

voluntarily ”. %

This issue has received some attention also witlerEU legal order in which Art. 5(2)

of the European Charter of Fundamental Rights stétéo one shall be required to
perform forced or compulsory labour” and Art. 15{Eyeryone has the right to engage
in work and to pursue a freely chosen or acceptedpmation”.

Implementing the right to refuse would, with thismind, be a good way of ensuring
that the workers are protected against forced labod assured the right to choose their
employer. This argument is even mentioned by thd ECthe Katsikascase™ This

92830 : paragraph 16 of its judgment in Case 10584eningen af Arbejdsledere i Danmark v Danmols
Inventar [1985] ECR 2639.

% SUPIOT, A. (2006) Les salariés ne sont pas a eefr Soc, 264-273.
% Emphasis by the author.

% See section 3.1.1. (1992b) The European Courustick,Joined cases C-132/91, C-138/91 and C-
139/91. Grigorios Katsikas v Angelos Konstantinidisd Uwe Skreb and Giinter Schroll v PCO
Stauereibetrieb Paetz & Co. Nachfolger GmHg-12-1992 ECR 1-6577. paragraph 32.
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understanding is at the basis of the German sysheintherefore gives a full and
effective right to refuse.

Nonetheless, some argue the application of fundeahgghts could be nuanced, as the
absence of a right to refuse would not automaticalblate these rights, because the
worker would still have the possibility of resiggirfrom the employment contract.

Rejecting the right to refuse would in other worad imply that a worker is forced to

work for an employer which (s)he has not freely sgmo Nevertheless, the right to
refuse would provide one more option for the workethe case of a transfer of an
undertaking, thus assuring a better protectiomefinterest of the workers.

The right to work can, however, be used in a tptditferent way: it can be an argument
against the implementation of the right to refusehas right would shift focus towards
measures which assure that workers are given tb&lplity to remain in employment.

This way the right to refuse could be consideredfescting the right to work since the
automatic transfer of the employment contract Hess function of ensuring that the
workers are not dismissed simply because of thesfiea of the undertaking for which

they work and the right to refuse could open uppgbssibility of dismissing workers

that exercise this right in such a situation. Tdsigument could also take the workers’
right to protection against unfair dismissal asaatsg point leading to a similar result,
i.e. the right to refuse would jeopardize the woskerotection.

The workers’ right to protection against unfair rdissal is another ground for
discussion of the right to refuse. It is protectad Article 30 of the Charter of
Fundamental Rights and by the Convention n°® 158eflLO of 22 June 1982, on
Termination of Employment and the Convention n° 8723 June 1992, on Protection
of Workers' Claims. (Employer's Insolvency). Ai@4 of the revised European Social
Charter of 3 May 1996 givesrmght to protection in cases of termination of eayphent
whereas Article 29 gives a right to information awdnsultation in collective
redundancy procedures. One would then agree teaEth level substantially shapes
this right®

% Directive 77/187/EEC, of 14 February 1977, on approximation of the laws of the Member States
relating to the safeguarding of employees' righthe event of transfers of undertakings, busirseese
parts of businesses, OJ L 61 of 5 March 1977; diire 80/987 of 20 October 1980, on the
approximation of the laws of the Member Statestiredato the protection of employees in the event of
the insolvency of their employer, OJ L 283 of 2Qtdber 1980; Directive 91/533 of 14 October 1991,
on an employer' s obligation to inform employeesttod conditions applicable to the contract or
employment relationship. Official Journal L 188/@&/1992 p. 0044; Directive 98/59 of 20 July 1998,
on the approximation of the laws of the Member &tatlating to collective redundancies, OJ L 225 of
12 August 1998; Directive 2001/23 of 12 March 2061 the approximation of the laws of the Member
States relating to the safeguarding of employeaghts in the event of transfers of undertakings,
businesses or parts of undertakings or busine€skk,82 of 22 March 2001; Directive 2002/14 of the
European Parliament and of the Council of 11 Ma20B2, establishing a general framework for
informing and consulting employees in the Europ€ammunity - Joint declaration of the European
Parliament, the Council and the Commission on eygdorepresentation, Official Journal L 080,
23/03/2002 p. 0029 — 0034; Directive 2002/74 of S&ptember 2002 amending Council Directive
80/987/EEC on the approximation of the laws of Member States relating to the protection of
employees in the event of the insolvency of theipyer, Official Journal L 270, 08/10/2002 p. 001
—0013.
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On the one hand, it can be said that protectiomaganfair dismissal is a reason why
the right to refuse should not be given to workdifse transfer of employment in the

case of a transfer of undertaking is a way to ptafee worker against unfair dismissal
in the sense that employees cannot be dismissetyusrtue of the transfer. The right

to refuse would thus be a limitation of this prei@e and should therefore not be
granted. On the other hand, one could easily stee this argument confuses two
separate questions: the fate of the contract dubedransfer and the substitution of
one’s employer without her/his consent. Dependingh® approach one has to labour
law, it is nevertheless understandable that sudkcasion could be left to the person
concerned, i.e. the worker.

The right to negotiation and collective action ikast ground. It is protected by article
28 of the Charter of Fundamental Rights but alsoAbycle 8 paragraph 1 of the
International Covenant on Economic, Social and @alt Rights (ICESCR) of 16
December 1966 which includes the right to strikeirfpd). Three ILO conventions
protect collective rights and its Declaration on Fundamental Principles Bights at
Work of 19 June 1998 emphasises it as well. Agtitl of the Convention for the
Protection of Human Rights and Fundamental Freed&@@$iR) of 4 November 1950
is about freedom of assembly and association, wikiclosely related. Finally, article 6
of the revised European Social Charter protectgithie to bargain collectively. It can
be seen as a way to defend the existence of atagkfuse as collective action protects
different means of action of the workers in orderave more tools to convince the
employer to listen to their arguments and interests

It would therefore justify a collective right tofose for the workers. This has been
proposed irGermany where the problem of whether or not employeesatitled to a
collective use of the right to refuse was rai¥ddealing with this question the Federal
Labour Court held that a collective objection it per seillegal — if a single employee
is entitled to a right to refuse the concurrenceefiisals cannot affect this restilThus
the Federal Labour Court does not consider thateth@ght be a difference whether
there is mere coincidence or a coordination of ilegigefusals® Beyond this, the
Federal Labour Court does not require a legitimasson for refusals, as it is hardly
possible to define the scope of such reasons.Hgumibtive for lodging an objection is
not irrelevant. The use of this right might be ddesed an abuse of law and therefore
be void by virtue of section 242 BGB, especiallyhié employees primarily pursue ends
other than preventing the transfer of their emplegitrcontracts such as improving their
working conditions or inhibiting the transfer asvhole™ The decisive factor in order
to determine whether or not there is an abusevofhas to be the intended purpose of

" Convention 98 of the ILO of 1 July 1949, concegthe Application of the Principles of the Right to
Organize and to Bargain Collectively; Convention518f the ILO of 23 June 1971, concerning
Protection and Facilities to be Afforded to WorkdRgpresentatives in the Undertaking; Convention
154 of the ILO of 19 June 1981, concerning the Rtion of Collective Bargaining.

% KRAUSE, R. (2006) Kollektiver Widerspruch beim Bebsiibergang - Rechtsmissbrauch wegen zu
Grunde liegender ZweckverfolguiRecht der Arbeit (RdAJ006, pp. 229 - 235.; RIEBLE, V. (2005)
Kollektivwiderspruch nach § 613a VI BGBleue Zeitschrift fir Arbeitsrecht (NZ2)05 1-8.

%9 (2004) Bundesarbeitsgericl®AG AP § 613a Nr. 275, 8 AZR 462/@8beitsrechtliche Praxis (AP).

9% RAUSE, R. (2006) Kollektiver Widerspruch beim Bebrsiibergang - Rechtsmissbrauch wegen zu
Grunde liegender Zweckverfolgungecht der Arbeit (RdA)006 pp. 229-230.

1942004) BundesarbeitsgericlBAG AP § 613a Nr. 275, 8 AZR 462/@8beitsrechtliche Praxis (AP).

EUI WP LAW 2008/20 © 2008 A-C.Hartzén, N H6s, F.Lecomte, C.Marzo, B.Mestre, H.Olbrich, S.Fuller 21



A-C. Hartzén, N. Hos, F. Lecomte, C. Marzo, B. MesH. Olbrich, S. Fuller

granting the right to object — it can therefore yoble used for defensive not for
aggressive reasons.

However, such a collective objection might alsocharacterized as a means of labour
struggle. Under German labour law the right to ossns of labour struggle like the
right to strike is limited to trade unions. Wildcsitikes and political strikes are illegal,
as are sympathy strikes. Measures of labour steugg the means to put pressure on
the social partner in order to achieve a collectiaggaining agreement. As labour
struggle for other reasons is unlawful, it is a mpoint whether trade unions or works
councils are entitled to organise a collective lnggf objections. Thus, this right is not
necessarily an argument in favour of the rightefuse. Courts have also made use of
domestic fundamental rights at national levels.

3.1.3. Fundamental rights in Member States’ constitutions

As well as being of significant value for interrmatal and regional pieces of legislation,
labour is a founding value of some Member Statestipal regimes. The constitutions
of countries such as Fran€&Germany or ltaly for instance explicitly refer to this
value; the latter being probably the most relevaust,the first Article of the Italian
Constitution states: “Italy is a democratic Repulidiunded on labour®

When evaluating the consistency of the right taisef it is of high importance to take
into consideration the web of normative provisi@assa whole set of interacting norms.
It includes provisions of EU law, fundamental dotiedaw and domestic law in
general. Therefore it not only questions the canfty of domestic law with
supranational law? but it also challenges its conformity within nai@b legal systems,
amongst which stands the current hierarchisatiaroais.

The main arguments usedhnench academic literature in favour of the recognitidn o
the right to refus€ will exemplify our point. Whether it has been nahféreedom to
work”**” or now “freedom of practicing a professional aityit,'* this freedom, which
now has a constitutional authoriy,is derived from Art. 7 of the"®17" of March

192 paragraph 5 to 8 of the preamble of the congitubif 1946

103 " Art. 12 GG (German Constitution).

104« '|talia & una Repubblica democratica, fondathlauoro.”

As it has been done above in 3.1 and 3.2

196 JEAMMAUD, A., CHAGNY, Y. & RODIERE, P. (2007) Faiilt reconnaitre au salarié la faculté de
refuser le transfert de son contrat de trava#%ue de droit du travai216-221.

107 DARDALHON, L. (2005) La liberté du travail devafe Conseil Constitutionnel et la Cour de
CassationRevue francaise de droit constitutionné&5-780.

198 PELISSIER, J., SUPIOT, A. & JEAMMAUD, A. (200@)roit du travail, Paris, Dalloz, (1983)
French Constitutional Council,oi portant diverses mesures relatives aux prestatide vieillesse
May, 28th 1983

(1983) French Constitutional Councllpi portant diverses mesures relatives aux prestetide
vieillesse May, 28th 1983. Loi pourtant diverses mesuréetives aux prestations de vieillesse. DC
n° 83-156, 28 mai 1983 (French Constitution Cogncil

105

109
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1791 decreal’Allarde which stated that “any person will be free to cedhe trade,
profession, art or occupation he wants.”

This wording achieved particular prominence whea @our de Cassation used it in
cases dealing with the validity afion-competitionclauses™ In an attendu de
principe™?, the Court stated that this freedom should beictstl only in a very limited
number of cases, and in particular conditions, decided to rule that the legality of
such clauses had to be narrowly conceived. Inatssibn, theCour de Cassatiomot
only referred to thisundamental principlef French Law, but also to Art. L. 120-2 of
the labour cod€ which states that

“no one may restrict individual rights and persofraedoms in a way that would not be
justified by the nature of the task to be accorhgisor which is not proportionate to the aim
pursued™*

If the same reasoning were to be applied to thiet tig refuse, the sanratio would
surely be adopted - and the freedom of exercisipgoéessional activity and Art. L.
120-2 would be called in support of the claim. Hoer as indicated in Art. L. 120-2,
the Cour could rule that maintaining the contract of empheyt from the transferor to
the transferee is a justified and proportionatatéitron of the concerned freedom. And
to some extent, this resumes the position ofGbar de Cassationvhich consists of
ignoring the possibility of recognizing such a tidfly claiming that it is right to protect
the employment rather than the contréct.

In Portugal the constitutional tradition also played a rol€niot) recognising a right to

refuse. The 1969-2003 legislation went through thaiinct constitutional orders, the

corporatist and thedemocratic The first one was enforced during the right wing
dictatorship which lasted until 1974. It was coesetl that there should be solidarity
between capital and labour in the attainment oif titmeitual interests. Labour lawyers

considered that the interests of the workers ctetsi® maintaining stable employment
and that the interests of capital consisted in @icgustable undertakings. Therefore, the
worker was considered as a part of the underta&imdy could not refuse to have his
contract transferred, not only to preserve the miavilue of the undertaking but also to
preserve stability in employment. This objectiveswaaintained in the democratic

10 HIRSCH, J.-P. (1989) Revolutionary France, Craofieree EnterpriseThe American Historical
Review, 94, 1281-1289, SOUBIRAN-PAILET, F. (1998) De nouvellEgles du jeu? Le décret
d'Allarde et la loi Le Chapelier. IN LE CROM, J.-f&d.) Deux siécles de Droit du Travalaris,
Les éditions de I'atelier.

111 50c. 10th of July, 200BRecueil Dallo2002, Somm. 3111, obs. J. Pélissier

12 This is a general consideration that follows thevisionson which the court based its solutiotis &
special judicial technique of wording the ratiooirder to indicate what the interpretation shouldeha
been.

113 The French Parliament adopted a new labour cotfethé ordonnance n°2007-329 du 12 mars 2007.
This article will become the new Art. L. 1121-1.

"Nul ne peut apporter aux droits des personneaugt libertés individuelles et collectives des
restrictions qui ne seraient pas justifiées pamalare de la tache a accomplir ni proportionnédsuau
recherché” Translation from DOCKES, E. (2002) Eguain Labour Law: An Economically
Efficient Human Right? Reflections from a FrenchrLRerspectiveThe International Journal of
Comparative Labour Law and industrial Relatiofs, 187-196.

115 CHAGNY, Y. (2005) "La jurisprudence francaise &ifibre choix du salarié". IN ISLSSL (EdVjll
European Congres8ologna.

114

EUI WP LAW 2008/20 © 2008 A-C.Hartzén, N H6s, F.Lecomte, C.Marzo, B.Mestre, H.Olbrich, S.Fuller 23



A-C. Hartzén, N. Hos, F. Lecomte, C. Marzo, B. MesH. Olbrich, S. Fuller

constitution of 1976, although with different argemts. Art.53° of the Portuguese
Democratic Constitution grants employees the righsecurity in employmentThe
rejection of the right to refuse was grounded am fitovision, arguing that the other
employees had to be protected against the posgibflimass-refusal endangering the
viability of the undertaking transferred and thusl@ngering their own labour posts.
This was the way that both constitutional tradisiogejected the right to refusé.

Curiously, the enactment of the new Labour Cod&083, coincided with a change of
orientation in the courts. The same article of logtuguese constitution — art.53°: right
to security in employment — was interpreted as rsstitutional ground to recognise a
right to refuse to the transfer and keep the emm&t contract with the transferor. The
Portuguese Supreme Court of Justice claimed thatpitovision of the Constitution
provided the employee with a right to refuse trensgfer and keep his employment.
Employment stability was seen as containing thbtrig keep the labour relationship
with the transferor whenever possible. Howevers thimerely a creation of case-law
and its substance is contested by the legal thinkin

As for Germany, in 1974 the German Federal Labour Court for th& fime had to
decide whether an employment in the case of afean§an undertaking is transferred,
even if the employee refuses to transfer. As se@ikBa BGB deals with the transfer of
employment but used to be silent to the questiorefafsal, the Federal Labour Court,
predominantly in an analysis supported by acadetwcacademics, based its decision
on fundamental rights, holding that a transfer asfaihe employee’s will contradicted
human dignity and the right to freely choose on@a'sfession!” The Federal Labour
Court later adhered to that — the right to fredipase one’s profession includes the
right to choose who to work for and a person carreomade an object of state action
without infringing upon human dignity?

In a recent decisidHi, though, the same court cast doubts on the cotfistitl
foundation of this right: The right to freely ch@o®ne’s profession was rather
safeguarded than limited by the transfer — becatifiee transfer the employee kept his
freely chosen workplace, whilst in case of an diipeche kept his employer but lost his
workplace'®® For reasons of general welfare, i.e. conserviegwhbrkplace in question,
the legislator may interfere with the freedom ohtract; also the employee can resign
at any time? Surprisingly, this line of reasoning is much tlzeng as the one used to
justify the absence of a right to refuse.

16 PROCURADORIA GERAL DA REPUBLICA (1980) Parecer 189/80. ; (1994b) Supremo
Tribunal de JusticaAcérddo de 9 de Novembro de 1992002a) Supremo Tribunal de Justica,
Acordao de 19.06.2002 RADNAY, J. (2004) A munkaltatéi jogutodlas kéeki.Gazdasag és Jog,
Vol. 2., pp. 17-22.

117 (1974) BundesarbeitsgericBt AZR 504/73, BAG AP § 613a Nr.Arbeitsrechtliche Praxis (AP)

118 (1974) Bundesarbeitsgerict®,AZR 504/73, BAG AP § 613a Nr. Arbeitsrechtliche Praxis (AP) ;
(1977) BundesarbeitsgericlBAG AP § 613a Nr. 8, 3 AZR 703/7A&rbeitsrechtliche Praxis (AP);
(1992a) BundesarbeitsgericBIAG AP § 613a Nr. 96, 2 AZR 449/%beitsrechtliche Praxis (AP);
(1993a) BundesarbeitsgericBIAG AP § 613a Nr. 103, 2 AZR 50/92beitsrechtliche Praxis (AP);
(1998b) BundesarbeitsgericBAG AP § 613a Nr. 177, 8 AZR 139/@rbeitsrechtliche Praxis (AP)

119 (2001a) BundesarbeitsgericBAG AP § 613a Nr. 215, 8 AZR 336/@0beitsrechtliche Praxis (AP).
120 |pid.
121 pjd.
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When finally codifying the right to refuse, the G&an legislator argued in contrast to
the recent decision that forcing a new employernupa employee constituted an
infringement of human dignity (Art. 1 para. 1 &g the right of personality granted by
Art. 1 para. 1, 2 para. 1 GG and the right to freloose one's profession and place of
employment laid down in Art. 12 para. G8.As the right to refuse has now been
codified, in spite of the doubts regarding its fdation on fundamental right¥, no
significant changes in its application are to bpezted.

It is interesting from the perspective of this exmn in other European states that the
Hungarian Constitutional Court dismissed the claims of tletips on the basis of the
‘right to work’.'” Article 70/B of the Hungarian Constitution stipiga that “In the
Republic of Hungary everyone has the right to wdtk,freely choose his job and
profession”.

The Constitutional Court concluded that this fundatal right includes also the
negative right that nobody can be obliged to work for an emplpyéiich he has not
freely chosen or he does not want to work for. Havethe Court concluded that the
rules on ordinary dismissals guarantee that empkyean be released from the
employment relationship which they do not want dat;ue. Moreover, the Court also
dismissed the claims of the applicants, who arghatlif the employee resigns he is not
entitted to a statutory severance payment. Accgrdio the applicants this was
detrimental to the employees because the reasdhdaesignation arose on the side of
the employer, nevertheless it was the employee haabto terminate the contract. The
Constitutional Court dismissed this argument onltasis that employees do not have a
constitutional right to statutory severance paymehhe Court went on to argue that the
rule of the Labour Code stipulating that the chaafyjthe employer by a legal transfer
does not affect the employment relationship wataah what allowed compliance with
the fundamental right to work®

According to Kollonay the vague formulation of thentence in Article 70/B (1) reflects
a political compromise of the drafters of the Humga Constitution. One interpretation
Is that this section embrackgo, independentontents of the right to work. On the one
hand, it contains the right to freely choose om&supation as a negative right, which
includes the prohibition of forced labour and potittn against unfair discrimination.

On the other hand, it can be interpreted as aldaragimg the second dimension of the
right to work, which implies a positive obligatiari the state to guarantee this rigtit.

122 Grundgesetz that is the German constitution.

123 (2001b) Gesetzentwurf der Bundesregierung Entwurf eines e@es zur Anderung des
Seemannsgesetzes und anderer GeBetadestagsdrucksache, BT-Drs. 14/7760 p. 20 .

For further analysis see (2000@enze, S.Pas Widerspruchsrecht der Arbeithehmer beim Bedrie
Ubergang; (2002Eichler, M., Das Widerspruchsrecht des Arbeithehmers beim @&wtiibergang
nach § 613a BGB; as to the underlying questiomefinfluence of constitutional rights on the labour
law system in Germany: (19948ussem, U.Die Ausstrahlungswirkung der Grundrechte auf das
Arbeitsrecht.

(1994a) Magyar Koztarsasag Alkotmanybirdsaga (@atisnal Court of the Hungarian Republic),
500/B/1994

126 bid.

2 LEHOCZKYNE KOLLONAY, C. (2002) Alkotmanyos alapedk a munkajogi szabalyozasban. IN
CzZUCZ, 0. A. 1., SZABO (Ed.Munkaiigyi lgazgatas, Munkatigyi Biraskodas, UnngmiuTmanyok
Radany Jozsef 75. szlletésnapdiskolc, Bibor Kiadd. p. 293-295.

124

125
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However, after reading the Article Kiss draws tbadusion that the second part of the
sentence must be read together with the first pdis would mean, however, that the
Hungarian Constitution does not recognize a pasitight to work, but only a general
principle to organize effective employment polici®sAs a consequence of the vague
formulation of the sentence, the recognition of thght to work is matter of
interpretation and might have contributed to thet fdnat the Constitutional Court
recognized in its case law only the first interptien of this right in the 1990%.

The recognition of a right to refuse causes pddrcdifficulties in the Hungarian
context because it implies a conflict between tbgative and positive contents of the
same constitutional right. With the recognition of theutomatic transfer of the
employment relationship the state provides job sBcto the worker, who cannot be
deprived from employment and from his/her acquirgghts on the basis of unfair
dismissals and without adequate compensation. Hewvethis job security might
undermine the other, equally important part of thght, namely to guarantee the
contractual freedom of the employees to choosesthgloyer or the undertaking s(he)
wants to work for. This strong connection with theedom of contract is reinforced by
the fact that the rules on business transfersratiee chapter of the Labour Code about
the rules on the modification of the contract ofptmgment. However, as we have seen
before, the transfer of an undertaking leads tawtnmatic modification of the contract
of employment, therefore the consent of the parsie®t required for the transfer of the
rights and obligations arising from a contract ofpdoyment. This interpretation was
based on the idea that in the majority of the cdbesterms and conditions of the
contract of employment remain intact following thransfer as well. It is only the
person of the employer what will change. Indeet thles on the transfer of
undertakings are called ‘changes in the identitthefemployer by legal succession’.

The focus of the legislator on the person and itlent the employer and not on the
conditions of the employment is important for onalysis. In the case autsourcing
for example an employee might be interested noy amljob security and in the
preservation of his/hdéransferred rightsbut in maintaining the same overall conditions
of employment. In these cases it might not be pitopwate to force the employee to
work for the new employer in order to enable theneenic entity to continue the same
activity following the transfer. In these cases téeognition of the right to refuse might
create a better balance between the two elemerntseofight to work. However, the
recognition of a right to refuse itself would na bufficient to properly implement the
right to work. It becomes only a substantial fremdaf the worker, if other provisions,
especially the rules on information and consultgtiare properly enforced, which
enable the workers to take the right decisi®n.

2% KISS, G. (2005b) Néhany észrevétel a ,munkahod yag” és a foglalkozas és a munkavégzés
szabad megvélasztdsa alapjogi &sitéséhez. IN BALOGH, A. E. S., HORNYAK (Ed.)
Tanulmanykotet Eigby Emil Professzor 80. Sziiletésnapja TiszteleR#es, Koédex Nyomda Kift. p.
279.

129 |ehoczkyné Kollonay Cs. lbid p. 293-295.

130 See similarly the Opinion of the Advocate Genatah Gernven in the Katsikas case, (1992b) The
European Court of Justicdpined cases C-132/91, C-138/91 and C-139/91. GngoKatsikas v
Angelos Konstantinidis and Uwe Skreb and Gunterdickh PCO Stauereibetrieb Paetz & Co.
Nachfolger GmbH16-12-1992 ECR |-6577.paragraph 19.
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Interestingly theSwedishlegislator did not refer to fundamental rights whieciding to
implement the right to refuse. Instead the legmslaimply stated that not granting the
workers the possibility of requesting to remairemployment with the transferor, when
implementing the rules of the Directive, would causchange of the Swedish labour
law system that would be to the detriment of theleyees* The implementation of
the right to refuse would thus have to be integaten light of the founding principles
of the Swedish labour law system in which fundarakenghts do have a strong, albeit
implicit, impact. Thus the legislator might not &gjfily state that the absence of a right
to refuse would jeopardize fundamental rights dr@’s prohibition of forced labour,
but even so the protection against forced labotw i3e considered part of the Swedish
legal system?*

In the light of the above elaborated comparativayais it seems to be common ground
that the recognition of the right to refuse is amhed on the basis of the ‘right to
work’. One of the reasons for the diversity of oaal laws might be the different
interpretations and constitutional status of thightr as such in the national
constitutional traditions. One might conclude tti$ approach was constrained also by
the case law of the German national courts, whédrred the joined cases in the early
1990s to the European Court of Justice. Even thdlgkxerciseof the right to refuse
has important implications in the field of law oerrination, the right to protection
against unfair dismissal is not an independent tdatisnal basis for justification for
the right to refuse. It is usually considered ia tramework of the right to work as well.
The right to work has important connections wita dontractual freedom of the parties
as well. This is the question we would like to ttwrnn the next chapter.

3.2.  Aspectsof contract law

Being the original source of the employment relalap, analyzing the worker’s right
to refuse the transfer of her/his contract of emplent would not be complete without
a particular focus on contract law. While this pextive had already been partially
explored}® two questions still need to be raiSéds the identity of the parties part of
the contractual substance, i.e. is it like the neemation}® for instance, part of the
different matters that can be regulated throughomtract? If the reply were to be
positive, we have then to analyze the content efaibligations to determine its scope,
i.e. to what extent the substitution of one of thhatracting parties distorts the contract

131 (1994c) Regeringens proposition 1994/95:102 - Overgdng arksamheter och kollektiva

uppsagningaiThe Swedish Government Prop. 1994/95:102., p. 45.

See for example the Swedish Constitution Chaptarficle 2 of the Instrument of Government
(Regeringsformen), which states thRublic power shall bexercised with respect for the equal worth
of all and the liberty and dignity of the privaterpori and further Chapter 2, Article 23 statinyd act of
law or other provision may be adopted which contreaee Sweden’s undertakings under the European
Convention for the Protection of Human Rights anddamental FreedomsThus, the ILO convention
might not be mentioned, but regardless the prateatf fundamental rights is established in the Saledi
constitution.

Seesupra8 2. 2. 2. 2 in the event of a transfer in Framoenfa private to a public entity

This distinction was primarly elaborated by JEAMMB, A. (1989) Les polyvalences du contrat de
travail. Les Transformations du droit du travail : étudefedes a Gérard Lyon-CaePRaris, Dalloz.

Who would contest the contractual nature of thiggabion to pay the salary, even though its amount
may be determined, for the bottom line, by thedkqor or collective agreement ?
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of employment so that it must be perceived as aifination of the contract of
employment that requires either the approval of@frthe parties or their non-refusal.

3.2.1. The contractual substance and the identificatiothefcontacting parties

Though it may be obvious that such a matter is pathe contractual substance, one
could consider the undertaking for which the eme#ois performing his/her work to be
the employer. The change of owner of this undemgakivould thus not implicate a
change of her/his employing party. This would im{higt the contract of employment is
personally binding for the employee whereas the leyep is not judged by legal
personality, but, rather by function and activiggreed out. With such an outlook the
employee’s right to refuse the transfer of the awplent contract would not be
necessary as the employer is not considered to ttzueged in any matter that would
be of importance for the continuation of the cocttradhis was the solution adopted
without any disagreement by Portuguese legal thmplkand courts up to 2003. It was
considered that the employment relationship had leséablished with the undertaking;
the transfer of the undertaking did not thereforgly a change of the employer but
merely a change in the person owning the undergaKine employee was rather seen as
part of the assets of the undertaking than as & mdra contract of employment
concluded with a physical or legal persén.

Though seductive, this solution seems, howevengeitalse or ignorant of knowledge
from different disciplines, including law. The temmdertakingis often used as a term
to designate either the firm or the employer. Butheese expressions belong to fields of
knowledge (law, management and economics) betwdwchyconcepts and ideas are
not always interchangeable. While the firm and ey@t may be very close (one is an
economic agent, the other is a legal actdthe concept of undertaking is definitely not
a satisfactory synonym for the concept of employ&e apparent interchangeability in
colloquial language hides the specificity of thgdkelanguage and obstructs the correct
application of the legal provisions. It is then digrarguable that the identification of
the contracting parties is not a matter of the r@attof employment. We will now turn
to the issue of to what extent the contract of @ymplent can be modified without the
consent of both parties.

3.2.2. The intuitus personae and the private autonomy dg@ of the contract of
employment

Undoubtedly, the identification of the contractipgrties is part of the substance of the
contract of employment, as showed in the previaian. We will argue that the
intuitus personaedimension makes it a (substantial) change of thatraot of

13 PROCURADORIA GERAL DA REPUBLICA (1980) Parecer189/80.

137 But even on this, there still is a lot to discoss Sociology could surely be called as well toleate
the concept of undertaking. For an interdiscipynakample of such a discussion, see for instance
BERNOUX, P. & LIVIAN, Y.-F. (1999) L'entreprise eslle toujours une institution3ociologie du
travail, 41, 179-194.
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employment?® that requires either the approval of both partesat least, the non-
refusal of the worker.

A contract of employment is a convention based owate law;* therefore general
principles of contract law are applicable as long the characteristics of the
employment relationship do not require otherwiskee Tirst focus when analysing the
right of the employee to refuse to transfer is ¢bacept of private autonomy. Private
autonomy and, an important element of it, freeddmoatract, basically provide natural
and legal persons with the right to freely conclagecements. These agreements for all
parties are only binding thanks to their will, besa they freely agree to all
conditions* And therefore contractual conditions can only banged with the consent
of all parties.

Private autonomy is another pillar on which thehtigp refuse has been based, within
German Labour Court case-laif: As stated above, section 613a para. 1 cl. 1 BGB sa
that the transfer of the employment in the casa tfansfer of an undertaking takes
place by operation of law. When this norm had redtgntered into force, transferring a
part of a business was an easy way to circumventptiotection of the Protection
against Dismissal Act (KschG). The transfer of emppyment contract only occurred if
there was a trilateral agreement on this betweansteror, transferee and affected
employeée?* This former legal situation in the light of priegafutonomy points at the
demand for the consent of the affected employes tgast at the demand for a right to
refuse'® It should also be considered that section 612 ®GB states that the right to
the performance of services in cases of doubt tsassignablél which is a clear
expression of the so calleohtuitus personaedimension of the labour contract.
Furthermore, in the case of transfers of employntieatemployee gets a new debtor;
the assumption of a debt in general depends ompipeoval of the creditor under
section 415 Para. 1 Cl. 1 BGB. This principle, vhi a result of the doctrine of private
autonomy, is also applicable regarding a contrhetmployment.*

In relation to this discussion it is interestingriote theSwedishregulations in force
before the implementation of the Directive. At ttime general contract law rules were
applied to such situations. This meant that if ehgployee did not agree the employer
would not be able to liberate himself from his caotual obligations by simply

138 |n opposition to non substantial modificationswdtat legislation like the French one describes as a
modification of the execution of the contract whishup to the power of the employer.

139 With further references: PICKER, E. (2007) Arbetht als Privatrecht - Zur Leitidee der friihen

Arbeitsrechtsdogmatik bei Philipp Lotmar und Erwifacobi, ANNUSS, G., PICKER.,E.,

WISSMANN, H. (Eds.)Festschrift fir Reinhard Richardi zum 70. Gebudsia 141 et sqq

As to the interdependency of private autonomy #redunderlying legal system see with basic and

essential consideration (199Fjume, W, Allgemeiner Teil des Birgerlichen Rechts Il — Das

Rechtsgeschaft, chapt. I, § 1.

For further discussion on third party interestaidsnit to freedom of contract: (1998abersack, M.,

Vertragsfreiheit und Drittinteressen.

142 (1960) BundesarbeitsgerictBAGE 9, 62, 5 AZR 472/5Entscheidungen des Bundesarbeitsgerichts
(BAGE).

143 (1974) BundesarbeitsgerichtBAGE 26, 301, 5 AZR 504/73 Entscheidungen des
Bundesarbeitsgerichts (BAGE).

144 (1977) Bundesarbeitsgericl®AG AP § 613a Nr. 8, AZR 703/7&rbeitsrechtliche Praxis (AP).

15 Ipid.
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transferring those obligations to someone &fstn order for the employment to be
transferred to the transferee an agreement tombigd have to be established between
the employer and the employees. In practice, howehe transferor and the transferee
did during this period often agree that the empésy@ the undertaking at stake were to
be offered employment with the transferee and acfice such an agreement could be
called upon by employees in order to claim a rightmployment with the transfer&é.
The right to re-employment in accordance with Aeti25 of the Employment
Protection Act® was not fully applicable in situations of transférundertakings and it
was actually possible for transferees to chooseethployees with the transferor that
were to be offered new employment. The weaknegbefright to re-employment in
these situations, not surprisingly, received aolotriticism from trade unions and the
problems that were pointed out by trade unions staitlar$® have to a great extent
been solved through the implementation of the Divec Aspects of contract law were
thus prevailing in the Swedish system at the timenplementation of the Directive and
any changes that could be seen as decreasingdteetmn of the workers could not be
considered® It would thus have been impossible to implememt Birective in the
Swedish system without including the right to refuss such a solution would have
neglected the worker’'s contractual autonomy in t{&t he would not have the
possibility of voicing disagreement to the changethe contract.

Hungarian private law recognizes the fundamental princighatta debt may be
transferred only with the creditor’'s conséntdiowever, if the transfer of the obligations
is prescribed by law, i.e. by an Act of Parliamehg transfer is mandatory and it does
not require the consent of the creditot{$)n order to provide job security and the
protection of acquired rights of the workers undée conditions of growing
unemployment and the dispersion of state ownelshiipe early 1990s, the rules on the
transfer of undertakings in the Labour Code esthabli an exception according to the
above mentioned section in private I&w.

The need for the acceptance of both parties foctimeract of employment to be valid
poses some problems when considering the autontransfer of the contract of

146 MULDER, B. J. (2004)Anstallningen vid verksamhetsdvergahgnd, Juristfrlaget i Lund., pp.
128-129.

147 (1985a) ArbetsdomstolerAD 1985 nr 35 Gévleborgs Byggpl&The Swedish labour court
judgement 1985 number 35).

148 Article 25 LAS.

199 EKLUND, R. (1990) Entreprenader - arbetsréttsl@gpekter p& en organisationsfradaridisk
Tidskrift, 1989-90 271-285. p. 284.

On this position of the Swedish legislator see9@9 Regeringens proposition 1994/95:102 -
Overgdng av verksamheter och kollektiva uppsagmingae Swedish Government Prop.
1994/95:102., p. 45 where it is stated that anyngha to the domestic legal order should not give
rise to implications that are detrimental to therkens in comparison with the law in the current
domestic legal order and that this current legaleordoes not oblige the workers to continue the
employment relationship with the transferee. Thiswthus one of the major reasons for the Swedish
legislator to implement the right to refuse.

1513, 332 (1)-2) of the Hungarian Civil Code (ActRxdrliamnet No. 1959/IV).
152
S. 333.

33 In order to reinforce the aim of Directive to pot the interests of the workers the ECJ came to a
similar conclusion as early as in the 1980s. SeeedoCases C-144 and 145/87 Harry Berg and
Johannes Theodorus Maria Busschers v Ivo Martis@&ssnpara. 13.

150
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employment to the transferee as such a transfemetically substitutes one of the

contracting parties, i.e. the employer. The workaight to refuse the transfer thus
serves as a means of ensuring that the change mbwen does not occur without the

acceptance of the employee. This also includea¢heptance of being transferred since
an employee who is entitled to the right could dedio exercise it by not refusing the

proposition of the modification of her/his contrattemployment.

This section aimed to investigate the differentuangnts that have been or could be
used to claim the existence of the right to reféselurality of sources has been called
upon in this research, and the results certainlypatoindicate the irrelevance of such a
claim. As Dockes observes:

“when the only means to refuse one’s employer'ssitat is to resign, then this decision is
contingent on the employer’s and not the employdetssion. On the other hand, if a right to
refuse exists, the contract remains with its actoalracting parties. It cannot be said on one
side that the worker has the freedom to chooséikermployer, and on the other side that the
substitution of the employing party is imposed ba tvorker unless (s)he resigns. The first
contradicts the latter*

Thus the most obvious solution is the possibilitg@eing a reluctant worker remaining
at the services of the transferor. However, thigtsm has rarely been chosen by the
Member States though it may be one to be explored.

4. Conclusion and Outlook

In summarising our findings and drawing some casiolis we can first of all state that
the Katsikascase has been received and interpreted differamttige Member States.
Some Member States have interpreted the judgemehéKatsikascase as introducing
a right for the workers to refuse to have the amittof employment transferred and
obliging the Member States to implement this rigigt, for example, Sweden and the
UK. Others have, however, instead interpreted tidggement as leaving it to the
discretion of the Member States to decide whetlrenat such a right should be
implemented in the national legal order, for examidungary and Portugal. This has
led to national variation concerning the solutiad®pted in the Member States covered
in our study.

In France, Hungary and Portugal the workers’ rightefuse to have the contract of
employment transferred has not been implemented. mhin reasons for this have
been: that the Directive imposes on both partiesdbntinuation of the employment

relationship and the fundamental freedom of thekewois respected as (s)he still has the
freedom to resign if (s)he refuses to work for trensferee in France; that the legal
consequences of business transfers are perceivad agtomatic modification of the

contract of employment since the contract of emmpleyt will be automatically

maintained without any changes in terms and camdbti because the contract of
employment is personally binding on the side ofd@heployee, but not so on the side of
the employer in Hungary; and grounds of politiced®omy encompassing the idea that

134 DOCKES, E. (2005Droit du travail, Relations individuelle®aris, Dalloz. (The translation is ours)

EUI WP LAW 2008/20 © 2008 A-C.Hartzén, N H6s, F.Lecomte, C.Marzo, B.Mestre, H.Olbrich, S.Fuller 31



A-C. Hartzén, N. Hos, F. Lecomte, C. Marzo, B. MesH. Olbrich, S. Fuller

workers are part of the assets of the undertakatiier than a party to a labour contract
in Portugal.

In the UK the right has been implemented, but stheeexercise of the right will have
the effect of the worker being considered as havegigned from the contract of
employment, such a disposition can be considereeimgstying the right. The reason
being that the UK understood théatsikas case as obliging the Member States to
implement this right, but there was a wish to preseclassical notions of freedom of
contract, but not to provide a basis for the emgéoto be able to claim compensation
for wrongful dismissal or redundancy payments assalt of the transfer. In Germany
and Sweden the right to refuse has been implememtadnanner that can provide the
worker with a stronger protection since the exercd the right will oblige the
transferor to find a replacement position for therker and only if this is not possible
will the employment contract be terminated. Thismi@ation will, however, be
considered as a dismissal which grants the wotkemright to redundancy payments,
thus limiting the financial consequences for thekeos exercising their right to refuse.
Whereas the implementation of this right in therGam system was what generated the
Katsikas case, the Swedish legislator interpreted Katsikas case as providing an
option to implement this right and chose to do rsmiider to assure that the level of
protection for the workers would not be infringeg¢ the implementation of the
Directive.

It has further been shown that fundamental rigbtssh as the right to work, the
prohibition of forced labour and the protection iaga unfair dismissal, are all of
relevance when discussing the workers’ right tousef to have the contract of
employment transferred. However, these fundamengits have been used in
arguments both in favour of and against the implaaten of the right to refuse. This
diversity of possible interpretations, both of themdamental rights and of the ECJ
judgement in th&Katsikascase, shows two things. First, something thabmmonly
known amongst lawyers, that law is an art of imetgtion and formulation of
convincing arguments based on legal sources. Sicomad more important in this
discussion, that the national context is of utmimgtortance when law is interpreted and
implemented. In fact the solutions adopted in trenMer States that we have examined
all show that the national traditions have govertiedchoice of the legislator.

The most promising track might be actually locatethe contract of employment itself.

Indeed, two interpretations can be elaborated ftbat section. A first and modest

interpretation would be to state that those tostsach could be used to enable a worker
to refuse her/his transfer, are only epiphenoméaa do not predetermine a general
recognition of the right to refuse. A second andasely more ambitious one would

rather consider that the contractual vigour denratest its potentiality to enable

workers to refuse their transfer. These examplelécate the beginning of a more

general judicial process that would recognize Far worker the right to refuse her/his
transfer. Once all the other paths have been examithey will appear conclusive

elements to admit that workers are entitled to sefurhis solution would only mean

that there are different ways to implement thidtigp refuse, but that normatively the

right is no longer to be questioned. The varietyimplementation would hence

demonstrate the plurality of possibilities in theefdber States that are conceivable in
order to safeguard employees’ rights in the evéattoansfer of undertaking.
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But this question of the right to refuse also raisetters of legal policy considerations
concerning labour market structures and systems dhaerve some more detailed
attention. One of the words most often repeated tive last 20 years in the legal
thinking concerning labour law has bd&xibility. There is a perceived need for labour
markets to be more flexible although the percepigomot as strong when you ask what
exactly the content of this flexibility is.

The question of the right to refuse could be framéthin such a discussion; the
protection in events of transfers of undertakinigy®in itself a dual role of protection,
it intends both to protect employers and employ&és. intention to protect employers
is manifested in ensuring them a stable undertakingarticular in sectors where the
workforce is of crucial importance for the commaloralue of the undertaking. The
intention to protect employees is manifested indhkgation of the transferee to accept
all of them and prohibit situations of cherry-pieffi and bargaining over which
employees are transferred. In this context, thegeition of the right to refuse is an
expression of this movement of individualisation labour law because in this
framework employees ar®ot considered to be part of the assets of the urdegalt is
an expression of the emancipation of the employearaindividual and a party of a
contract and at the same time it functions asangtinstrument for his/her protection
because it grants him/her a say in the destinyssiiér employment relationship.

However, this might work as a double-edged swaking into account its impact on
the market. If on the one hand it emancipatesrib&idual, it might on the other hand
have adverse effects on the commercial transactimatshave the undertaking as its
object because a mass refusal to be transferreld geapardise the whole intention
underlying the transfer. This is where the inforimatand consultation procedures
provided for in the Directive are of primary impamte, in order to achieve a
harmonisation of interests beforehand.

Agell argues

“It is common to argue that the process of gloladilon will pressure politicians to make the
labour market more flexible... | argue that the opi@osnay happen. Labour market
institutions can be thought of as an instrumentsaéial insurance that protects workers
against risks that for which private insuranceasdhto come by. Due to the increased external
risks that accompany globalization, the demandsfmial insurance through a rigid labour
market may increase in the futuré®.

The current debate on the right to refuse couldsiithte this demand; such a position
would be a very worker-oriented position of bothiows of employment and stability.
However, as some authors indic&tethe main function of the Directive, through the

155 AGELL, J. (1999) On the Benefits from Rigid Labdvarkets: Norms, Market Failures and Social
InsuranceThe Economic JournalLl09 143-164. quoted from POCHET, P. (2007) Restrutiuma:
quelles politiques publiques d'accompagnement: Dactoon des mécanismes d'adaptabilité dans
I'Union européenneainpublished

156 BAILLY, P. (2003) Le salarié peut-il refuser lefe¢s d'un transfert d'entrepris€?. Soc, p. 474-
481, BAILLY, P. (2007) L'actualité de l'article 1122-12. Semaine Sociale Lamy,29Q 7-11,
CHAGNY, Y. (2005) "La jurisprudence francaise saifibre choix du salarié". IN ISLSSL (Ed/lI
European Congres®8ologna, HENRY, M. (2006) Aux limites de l'article 122-12.Dr. Soc, 275-
279, JEAMMAUD, A., CHAGNY, Y. & RODIERE, P. (2007Faut-il reconnaitre au salarié la
faculté de refuser le transfert de son contrat rdeatl? Revue de droit du travail216-221,
MAZEAUD, A. (2005) Le sort des contrats de travails des transferts d'entreprisBs. Soc, 737-
742, SUPIOT, A. (2006) Les salariés ne sont pasnaire.Dr. Soc, 264-273.
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automatic transfer of the contracts from the trarmsfto the transferee, is nowadays to
enable the latter to have the workforce needed usye the operation of the

undertaking. We then assume that the stabilitgetad through the Directive and its
national transposition, is more sought by the ewiptp entities than by the workers.

The Directive seemed to pursue a particular gadeguarding the employees’ rights.

Time may have come to reset the interpretatiom@firective and correct the growing

dissymmetry between the objective and the curra@atisns.
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