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Abstract

This working paper explores issues of securitygragon in a number of external policies of the
European Union (EU), and looks at both securitygied per seand the securityationale contained

in other policy contexts. Following a twin-trackpapach of presenting both a legal and a political
assessment respectively, the contributions havae blestered around three themes: energy security
and the EU’s relations with neighbouring states,EkJ)’s targeted sanctions policy, and securityassect
reform pursued by the EU in third countries. Thistfcontribution on energy security seeks to ofarif
the EU’s energy dependency on Russia as a seamitgern and assesses the EU’s response, in
particular the Energy Charter Treaty, to Russidrategic use of its new energy monopoly. The
second paper focuses on the countries of the EanoNeighbourhood Policy (ENP) and analyses a
number of critiques with respect to energy polinythe context of the ENP. Within the targeted
sanctions theme, one contribution discusses tred tEgnplexities with respect to their adoption and
implementation in the EU’s multilevel structure, evbas the other looks more broadly at their
rationale and highlights a number of problems related tdr thteategic use by the EU and the UN. On
the last theme, the notion of Security Sector Ref(8SR), the first contribution raises the issuthin
context of the Western Balkans. While acknowledgihg potential importance of EU leverage
through membership conditionality, it argues thédrreasons both endogenous and exogenous to the
EU’s SSR approach — accession is not an automesicdase scenario for sustainable reform in these
countries. The second contribution looks at thesESSR strategy in the light of local ownership and
the quest for a holistic approach by examining teffaming of some existing policies and the
adoption of new instruments and actions under 8RR &jenda.

Keywords

Security — EU external relations — energy polidguropean Neighbourhood Policy (ENP) — Russia —
targeted sanctions — Security Sector Reform (SSRdnditionality — local ownership — Western
Balkans
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Foreword

This working paper is a collection of papers présgrat the workshop “Security Aspects in EU
External Policies” organized in December 2007 bg #U External Relations Working Group.

Created three years ago, this forum intends tceffoste EUI's internal debate on the EU as an
international actor from a multidisciplinary appcba

The workshop aimed at discussing a wide range ofifgernational security topics as a way of
celebrating the % anniversary of the European Security Strategy.tfis end, the participants
analysed and evaluated current security challefayethe European Union from a legal and political
perspective.

Three guest speakers were invited to discuss theses with EUI researchers, and to adopt the same
interdisciplinary approach which characterizes #otivities of the working group in general. The
diverse background and broad expertise of StevenkBians (T.M.C. Asser Institute), Giselle Bosse
(University of Maastricht) and Efthymios Costopaul¢European Commission) led to a highly
constructive discussion from a trans-disciplinagrgpective. We would like to thank them for
accepting the invitation and for their rich andghgful comments and remarks.

We are equally indebted to Professor Marise Crenfonéher intellectual guidance and financial
support, as well as to Anna Coda-Nunziante for &éministrative help within the EUI Law
department.

Andrés Delgado Casteleiro and Martina Spernbauer






An Introduction to Political and Legal Aspects of he EU’s Security Policies

Steven Blockmarns

l. The proliferation of security concerns

The European Union’s leap from fifteen to twentyese members has consigned the Cold War legacy
of separate and hostile camps in Eastern and WigSteope to the shelves of history. For those state
not already members of NATO and the EC/EU, thectffeof the fall of the Iron Curtain were
particularly urgent as they all had to deal witk thsecurities of internal transition, some evethwi
disintegration and war. For many Central and Eadierropean states, the practical response to these
security predicaments has been a movement towaiidNAthereby affirming the transatlantic link to
the ‘hard’ power of the US — and the EU — seenraffective method to address myriad ‘soft’
security challenges. The 2004/7 enlargement oEtédnas widened the European security community
by incorporating twelve new Member States and haseby contributed to the stability of a large
swath of Central and Eastern Europe.

However, some old security concerns have remainddrasome cases have been heightened. By the
southeastward push of its borders, the Union ha®itad ‘hard’ security threats (e.g. the unresolved
dispute over CypruS)and has confronted it more directly with a numbgmarmed conflicts in its
neighbourhood (e.g. the South Caucasus and the léidst). Moreover, the EU’s ‘big bang’
enlargement coincided with a period of internatioresions over the war in Iraq, the ‘War on
Terror’, and a proliferation of ‘softer’ securithallenges such as mass illegal immigration, orgahis
crime, and the disruption of the flow of energyowses, to name just a few. In parallel, within the
EU, there has been a sense of transition andgadliénsion over the failed EU Constitution, theefa
of the Lisbon Treaty, the direction and extent atfufe EU enlargement, economic and budgetary
difficulties, the shape of the Area of Freedom $&¢wand Justice (AFSJ), especially the nature of
border security and the direction of police andgiadl cooperation in criminal matters (PJCC), and
differing visions of the Common Foreign and SeguRwplicy (CFSP), in particular the European
Security and Defence Policy (ESDP). The additiortveélve new Member States has impacted on
how the EU perceives and tackles these tensionstramditions, thereby shaping the European
Union’s security role overafl.

Il. Aim, structure and methodology of this working paper

This working paper explores how the widening ofusitg concerns, interests and agendas has
affected the deepening of security integration imumber of external policies of the European Union.

D Senior research fellow in EU law and Deputy HekResearch at T.M.C. Asser Institute (The Hague).

1 For an assessment of some of the legal conseesiesee, e.g., N. Skoutaris, “The Application oé thcquis

Communautairén the Areas not under the Effective Control of Republic of Cyprus: The Green Line Regulation”, 45
CML Rev.(2008).

S. Blockmans, “La nouvelle vague: The Introductidra More Significant Ost-politik in the EU’s Seity Policies”, in
A. tazowski (ed.),Brave New World. The Application of EU Law in the Newmlder State{The Hague, 2009),
forthcoming.
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In doing so, the compilation presents a selectiaasnes related to both security policpes seand to

the security rationale contained in external peScwhich have emerged in other contexts. The
contributions have been clustered around threedhke(i) security aspects in the EU’s relations with
neighbouring states (European Neighbourhood Pdliag energy relations with Russia); (ii) the
targeted sanctions policy of the Union (directedimast, inter alia, terrorists and rogue leadersll a
(iii) security sector reform in third countries. &tanalysis of each theme follows a ‘twin-track
approach’, presenting both a legal and a politecsgessment and therefore allowing a more holistic
understanding of the issues at stake. Through amcinductive, bottom-up and inter-disciplinary
approach, subtle linkages between and existingap®in the external strategies, policies and astio
of the European Union are revealed. The identificapf these linkages and overlaps are instrumental
in the European Union’s quest for more coherenoasistency and effectiveness in its external
security policies.

A point of caution should be raised though. Measuthe success, failure and effectiveness of policy
making and concrete actions targeted at creatadglisy and security on the European continent and
farther afield is fraught with difficulties. It inear to impossible to determine to what extentlsing
efforts and approaches have led to positive orthageesults at a more general level. Nevertheless,
number of activities and approaches may be ascribedositive (or negative) influence on
developments that have the potential to undernfiaestability and security of a situation. It is the
basis of such general perceptions that generalusions can be drawn and recommendations can be
formulated.

M. The internal vs. external and soft vs, hard dvides in EU security policies

A theme which emerges from the contributions ts tralume is that the classic distinctions between
internal and external security and hard and saftiréty no longer apply to the analytical framewark
which the issues related to these concepts argéedtud/hat we are observing is a merging of the
concepts of internal and external security andférgihemphasis between soft and hard security.

The first point, i.e. that the internal and extésecurity concepts are both trans-boundary inreais
illustrated by the need to create an internal gnergrket in order to better define an externalqyoli
which ensures the EU’s energy security. While itrige that the European integration process has
always been a trans-boundary security projecttHerfirst forty years of its existence the EC/EU
promoted inter-state security through a systemrofszborder networks. External security relations
among Member States were turned into ‘domestic’ gellicies and law. Now, in an era of trans-
boundary threats and security challenges, the adtke Union is to defend and boost its security
through similar networks beyond the internal-exaénivide. An unfortunate theoretical development
in recent years is the use of concepts and framenoorrowed from national security research to
study issues of supranational security. Consequeantl unhelpful distinction has been made between
internal ‘de-securitarisation’ of relations betweBt) Member Statel,and an external Common
Foreign and Security Policy which has been analysetie context of internal security dynamics.
This division originates in the tradition of teaital security and border defence. In the insititol
sense, the division has been cemented into the fllBs structure, where the Second Pillar (CFSP)
has been set in contrast — politically as wellegglly — to the ‘internal’ security domains of thiest
Pillar (civil protection, energy, environment, hibaletc.) and the Third Pillar (police, border goht
etc.). However, the question is to what extent actizal and analytical line between external and
internal security can be drawn for an entity setmih the aim to erode borders to enhance intdesta

®  See, generally, B. Buzan, O. Waever and J. de W\Sldeurity: A New Framework for Analyglsondon, 1998).

See, generally, R. Ginsberfhe European Union in World Politics: Baptism byd=(Lanham, 2001); and M. Smith,
Europe’s Foreign and Security Policy: The Institunalization of CooperatiofCambridge, 2004).

4
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security. The 2003 European Security Strategy (Ef8)ares that ‘internal and external aspects are
indissolubly linked® However, the implications of this merger for th&)’& protection are hardly
reflected in the making and analysis of Europeamoirsecurity institutions, law, policies, and
operational planning. It is widely acknowledgedttliaere is great potential in a more efficient
combination of the EU’s cross-pillar security p@ieand capacitisin short, the questions of what is
inside and outside the Union, and what is extearad internal EU security, justifiably arouse
academic interestTo a certain extent, this has also been recogriigethe Member States when
signing the Lisbon Treaty in October 2007: thegpilitructure of the Union was partly abolished with
the ‘communitarisation’ of the Third Pilldr.Regrettably though, CFSP and the newly called
‘Common Security and Defence Policy’ remain covdmgdhe intergovernmental method of the EU
Treaty.

On the second point raised at the outset of thisme it is clear that, while a lot of (media)eattion

is devoted to the (problems involved with the) BEttreasingly equipping itself for harder-type
security missions in higher-risk theatres arourahtiorld (EUFOR Tchad/RCA, EUPOL Afghanistan,
EULEX Kosovo), the kind of security challenges whiit has to deal with more routinely on the
European continent have a softer security chargetgr illegal immigration, organised crime and the
disruption of the flow of energy resources). Insiagly though, the distinction between the ‘handkia
the ‘soft’ security nature of EU policies and ogrmas is shifting and, hence, the choice for tihegal
basis becomes more difficult. This is most strikngisible in the European Union’s Border
Assistance Missions (EUBAM) deployed in the EU’sgidourhood and the Security Sector Reform
(SSR) missions elsewhere in the world. Whereaddfjal basis for EUBAM Moldova/Ukraine was
assigned to the First PillAEUBAM Rafah was based on the Second Pillar becafifee especially
dangerous environment of the Gaza StHEUSEC RD CONGO, the Union’s first SSR mission was
designed to provide advice and assistance to timgdese authorities responsible for security, while
also taking care to promote policies compatiblénkiiman rights and international humanitarian law,
democratic standards and the principles of gooegg@nce, transparency and respect for the rule of
law.™ Consultations between the Council and the Commissin the planning of an integrated
mission (including a military, a police and a jasticomponent) failed as no compromise could be
reached on how to delineate the line of commantiabald preserve the respective competences of
the institutions. As a result, such an integratéssion was never set dplt was only after a joint
assessment mission to the DRC that the Councitf@ommission presented a joint paper outlining
the EU approach to security sector reform. In the, éhe military and police component was entrusted

® ESS:A Secure Europe in a Better World — European SecGirategy Brussels, 12 December 2003.

See, e.g., S. Duke and H. Ojanen, “Bridging Irdkand External Security: Lessons from the Europ®ecurity and
Defence Policy”, 28ournal of European Integratio(2006).

See, e.g., G. Lenzi, “Defining the European Sec®olicy”, in J. Zielonka (ed.Paradoxes of European Foreign Policy
(The Hague, 1998).

The provisions on the AFSJ/PJCC have been regroupedr the Treaty on the functioning of the Europé&hmion
(hereinafter: TFEU). The consolidated versionshef Treaty on European Union (hereinafter: new Tait) the TFEU
have been published ®J 2008 C 115/1.

® EU BAM Fact Sheet, December 2007, available apghivww.eubam.org>. See F. Hoffmeister, "Intedgyilcoherence
in the European Union’s Civilian Crisis Managemem"S. Blockmans (ed.uropean Union and Crisis Management.
Policy and Legal Aspec{§he Hague, 2008), p. 173.

10 Council Joint Action 2005/889/CFSP of 12 Decenf#85 on establishing a European Union Border Assistalission
for the Rafah Crossing Point (EU BAM Rafal)J 2005 L 327/28, Recital 13. Another reason for EUBAM
Moldova/Ukraine to be legally based on the FirdtaPiis that the mission concentrates not only enusity-related
border and movement issues but also on customfisaadl matters that are related to Community powers.

1 Council Joint Action 2005/355/CFSP of 2 May 2006tloe European Union mission to provide advice asgistance for
security sector reform in the Democratic Republithef Congo (DRC)DJ 2005 L 112/20.

12 G. Grevi, “Pioneering Foreign Policy: The EU Spe&epresentativesGhaillot PaperNo. 106, (Paris, 2007), pp. 116-
117.
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to a Second Pillar mission, EUPOL RD CONGO, whitbe tmandate for the justice component,
EUSEC RD CONGO, was based on the First Piflar.

The finding that the classic distinctions betwesigrinal-external and soft-hard security policies ar
blurring has consequences for the attempts of thierlJat achieving more coherence and consistency
in policy-making and law-making in the Europeanusiy field.

V. Coherence and consistency in the EU’s crossiair security policies

The European Court of Justice, with its recentspmiidence on cross-pillar action and inter-pillar
delimitation of external policie$,hovers over the contributions to this working pdje a fairy who
tries to ensure unity in the Union’s policies amtians. As the general issues underpinning this-cas
law otherwise remain somewhat under-developed vitarthwhile to pay separate attention here to the
prerequisites for internal cohesion and externajigation.

The notion of coherence refers to the level of rimaé cohesion, i.e. the level of institutional
coordination within the EU. As such, the principbaries a procedural obligation for the institusda
cooperate with each othBrThe principle of consistency carries an obligatarresult, namely to
ensure that no contradictions exist in the exteprajection of strategies and policies. As noted
before, these challenges are not new but have beightened. The recent enlargements with ten
states from Central and Eastern Europe, Malta ayptuS has complicated decision-making on EU
security policies. Also, the Union’s new geographiand geopolitical position has brought relations
with third countries, especially those on its besdéto sharper focus and has forced the EU tmeef
its international role and responsibilities moreacly.

With the leading principles of coherence and cdestsy in mind, one may then ask whether the
current legal framework is still conducive to thehigvement of consensus on any issue, let alone
topics as sensitive as security policies, in anndbhbering 27 Member States (or more). While it may
be a little early to pass definitive judgment oa timpact of the most recent waves of EU enlargement
on the effectiveness of decision-making, it is cldzat the EU already encountered difficulties
reaching consensus on security issues prior t@@0d enlargement, when it was still composed of 15
Member States. The definition of relations with asfor instance, has been an issue on the ekterna
relations agenda since its inception. What emefrgas the contributions to this working paper is not
so much that the latest round of enlargement haated new security problems, but that it has
compounded crucial challenges that the EU had aeeiding prior to May 2004.

There is a lingering concern that the seeminglygkeral accession of new Member States, each with
their own interests and agendas, will result inagge difficulties in attaining the necessary legél
consensus within the decision-making bodies ofttheon. While in a veto system such increases do

13 Council Joint Action 2007/405/CFSP of 12 June 2@07 the European Union police mission undertakerthim
framework of reform of the security sector (SSR) @adnterface with the system of justice in thenideratic Republic
of the Congo (EUPOL RD Congo) and Council Council Jéiction 2007/406/CFSP of 12 June 2007 on the European
Union mission to provide advice and assistancesémurity sector reform in the Democratic Republidhe Congo
(EUSEC RD Congo)2J 2007 L 151/46 and /52, respectively. See Hoffreejsuipran. 9, p. 174.

14 Case C-403/0Philippines Border Managemef2007] ECR 1-90, Case C-91/@mall Arms and Light Weapgnsyr;
and Joined Cases C-402/05Kadi v. Council and Commissiomnd Case C-415/05 FRusuf and Al Barakaat
International Foundatiorv. Council and Commissiomyr.

15 Article 3(2) TEU imposes this obligation on theuBgil and the Commission. Within the framework o tBecond
Pillar, it is upon the Council to “ensure the unitgnsistency and effectiveness of action by theobh{Article 13(3)
TEU).
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not seem to really matter, as it only takes onee stablock a proposaf,the chances of disagreement
and delay increase exponentially as the numbepaunicipants rise, particularly on issues that touc
on sensitive national security concerns. Although increase in numbers of Member States has not,
as yet, overtly affected the deepening of the Eemapintegration process, particularly in the ingérn
security sphere, it would be unwise to downplag tiuantitative element too much. The unsuccessful
efforts at defining both internal and external disiens of a common energy policy are a case in
point. The EU faces the challenge to ensure tHatggment does not further disrupt internal cohesio
and adds to, instead of detracts from, its abititgxternally project security and stability.

V. Leadership and decision-making

Regardless of efforts to converge security policieghout efficient decision-making and/or clear
leadership, such efforts may be futile. Leadershipeeded to ensure that decisions on, for instance
counter-terrorism or launching ESDP missions arelenswiftly and to give clear direction to EU
security actions in the operational phase. Witlhdasingly diverse interests and approaches tordgali
with security issues, the last waves of enlargentente stretched the sense of solidarity and
commonality to the maximum. This is best illustchie the Area of Freedom, Security and Justice. As
a direct result of enlargement, initiatives by Mdmber States — such as the G5 meetings of the JHA
Ministers of France, Germany, Italy, Spain and th€ and the conclusion on 27 July 2005 of the
Treaty of Prim by seven Member States — brieflyalded the renaissance of conducting business
among smaller groupings of like-minded states detshe framework of the EU Treati€sYet,
leadership and decision-making within the Europé&bnion are potentially the hardest issues to
resolve, with already extremely sensitive areathé&urcomplicated by enlargement. In particular, the
rise in the number of small states spells gregiposition to large state dominance.

Leadership is required at three levels: (i) thatigal drive to crystallise the idea of a secupilicy;

(i) the institutional responsibility within EU stctures; and (iii) the practical administration Eif)
policy. The lack of leadership at these levels makdifficult to decide whether a crisis exists then
determine the scale of the crisis, and to achiesensensus on the response. This failure was glearl
illustrated by the arguments over a military intartion in Irag?® In addition, without leadership, it
will be harder to achieve the reforms needed tseckthe infamous ‘capabilities-expectations gap’ in
the field of EU security policie's.However, talk of leadership immediately raisescemns about the
emergence oflirectoires?® This form of enhanced cooperation consists of allsmumber of EU
Member States, usually the largest and/or most dalyeonstituting the core decision-making body.
The primary concern is that such a move will maatige other/smaller Member States. The
enlargement of the EU with twelve new Member Stages complicated the Union’s political balance.
The three biggest EU Member States — France, Gerimadh the UK — continue to be crucial to the
EU’s security policy formulation, as their effotts spearhead a resolution of the nuclear disputie wi

18 T. Valasek, “New EU Members in Europe’s SecuRtlicy”, 18 Cambridge Review of International Affai(8005), p.
217.

7" The Treaty of Priim has in the meantime been jurated in the EU’acquis SeeQJ 2007 C 71/35.

18 The fault lines that opened up across Europed@iB2ver the war in Iragq were ominous signs fordbeeelopment of a

cohesive CFSP and led to Rumsfeld’s evocation of ‘afdl ‘new’ Europe. See E. Pond, “The Dynamics difaAice
Diplomacy over Iraq”EUI Working PapersRSCAS No. 2004/26 (Florence, 2004).

19 C. Hill, “The Capability-Expectations Gap, or Coneggising Europe’s International Role’, ICMS (1993), and C.
Hill, "Closing the Capabilities-Expectations Gap,J. Peterson and H. Sjursen (ed&.;ommon Foreign Policy for
Europe: Competing Visions of the CF@®ndon, 1998).

20 gee, e.g., S. Keukeleire, “Directorates in the FEESDP of the European Union: A Plea for “Restric@ibis
Management Group”, EFA Rev.(2001); T. Jager, ‘Enhanced Cooperation in theffref Nice and Flexibility in the
Common Foreign and Security Policy’ EFA Rev(2002).
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Iran demonstrates. At the next level down, Italg &pain have been joined by Poland and Romania
as medium-sized Member States, demanding a s#a &p table. However, as the majority of new
Member States can be classified as ‘small statbsiy security sensitivities in decision-making
processes have become an even greater3sBu to their markedly Atlanticist orientation, thew
Member States have tipped the internal balancéefU in that direction. But because there is no
talk of a Central European ‘bloc’ — not on the s Euro-Atlantic relations, nor for that matter o
any other important security poliéythey will not want any form afirectoireto emerge for decision-
making on security policies, regardless of what loim@tion of large states thdirectoire may entail.

There is also the issue of unanimity-based decisiaking procedures in the largely
intergovernmental security policies of the EU, thicome of which has been made more difficult by
the eastern enlargement. The arguments in the Eano@onvention on the Future of Europe and the
pre-Lisbon IGC between medium-sized states, suclPadand and Spain, and the largest states,
particularly Germany, over the number of weightetes in the Council and a double-majority voting
system exemplify the sensitivities of the issueisTdrgument also illustrates how wary some of the
new Member States are about being dominated byoter and larger Member States. The
intergovernmental nature of decision-making dodsfoster a sense of commonality. Member States
may wield (the threat of) their veto whenever thégapprove, when the position taken is contrary to
their interests, when external pressure is exarpeh them or when domestic opposition pressurises
the government.

It is debatable whether the Lisbon Treaty — if aviten it enters into force — will improve both
leadership and decision-making in the realm of Edusity policies. The introduction of a High
Representative of the Union for Foreign Affairs é®ecurity Policy (Article 18 new TEU), while
initially controversiaf® may improve leadership, especially when duly &sdidy the European
Commission, of which s/he will be one of the Vices$tdents, and the future European External
Action Service (Article 27 new TEU). Then again, chuwill depend on the High Representative’s
rapport with the newly created President of the EuropeannCil (Article 15 new TEU), who will
also be responsible for the external representatfothe EU on issues concerning the Common
Foreign and Security Polidy.The delineation of responsibilities of both pewdiies is far from
clear, at least on the basis of the text of thbdmsTreaty. In addition, there are two other atithesr
responsible for representing the Union to the detsvorld: the rotating Presidency of the Council in
configurations other than that of foreign affaifsticles 16(9) new TEU and 236 TFEU) and the

2L A. Wivel, “The Security Challenge of Small EU MeeniStates: Interests, Identity and the Developroétite EU as a
Security Actor”, 43JCMS(2005).

For an illustrative conceptualisation and catigtion of EU Member States’ positions on Russlatee topics, see M.
Leonard and N. Popescu, ‘A Power Audit of EU-Rustidations’,ECFR Policy Pape( London 2007), at 2: “We have
identified five distinct policy approaches to Rasshared by old and new members alike: ‘“Trojan egréCyprus and
Greece) who often defend Russian interests in thesystem, and are willing to veto common EU posgidStrategic
Partners’ (France, Germany, ltaly and Spain) whipyera ‘special relationship’ with Russia which osiznally
undermines common EU policies; ‘Friendly Pragmatiéustria, Belgium, Bulgaria, Finland, Hungary, lambourg,
Malta, Portugal, Slovakia and Slovenia) who maimtaiclose relationship with Russia and tend to pair tbusiness
interests above political goals; ‘Frosty Pragmati€€zech Republic, Denmark, Estonia, Ireland, Lattha Netherlands,
Romania, Sweden and the United Kingdom) who alsadamn business interests but are less afraid tthersoto speak
out against Russian behaviour on human rights leerassues; and ‘New Cold Warriors’ (Lithuania arala®d) who
have an overtly hostile relationship with Moscovd ame willing to use the veto to block EU negotiai with Russia.”

22

2 For an analysis of the proposal to create an Ehistér of Foreign Affairs, as included in the bued Treaty establishing

a Constitution for Europe, see J. Wouters, “The dridinister of Foreign Affairs: Europe’s Single Vei®or Trojan
Horse?”, in J.W. de Zwaan, J.H. Jans, F.A. NelissahS. Blockmans (edsThe European Union, An Ongoing Process
of Integration — Liber Amicorum Alfred E. Kellermafirhe Hague, 2004).

24 J. Werts, “The Unstoppable Advance of the Eurap@auncil”, in D. Curtin, A.E. Kellermann and S. Blacns (eds.),
The EU Constitution: The Best Way Forwa(@he Hague, 2005), pp. 300 and 306.
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President of the CommissiénFuture practice will have to show how the new mgements will work
out. This being said, one may sincerely wonder hdrethe new arrangements will really contribute to
enhancing the Union’s visibility and to demonstigtgreater unity to the outside woffd.

While the same reservations already apply to th@mred cooperation provisions, the introduction of
‘permanent structured cooperation’ in the Lisboraly (on the model of the Battlegroup concept)
may allow for a more flexible and — the hope ismare effective development of CFSP/ESDP in the
future?” The same applies to the so-called ‘Group of théingi clause, on the basis of which the
Council may entrust the execution of a task, withie Union framework, to a group of Member States
in order to protect the Union’s values and serséniterests®

As a result of the complete ‘communitarisationA6iSJ/PJCC, there will be a more uniform decision-
making regime: more impetus will be given to quetifmajority voting and the application of the co-
decision procedure with the European ParliamentarAgrom an adaptation of the so-called
‘constructive abstention’ provisidil, the unanimity principle for decision-making witlegard to
CFSP/ESDP has been maintained. This means tha¢remrsbuilding among 27 (or more) Member
States should become easier in the field of intesaeurity policies but remain elusive in the figt
external security policies.

Leaving aside speculation about the potential efahove-mentioned institutional amendments to the
constituent treaties of the EU, the bottom line agra that the willingness of the Member Statescto a
together through ‘their’ Union is often missing. i¢hpragmatism about the fact that only a united EU
can tackle most of the security challenges posea lgjobalising world should make the Member
States mend their ways, it will depend on visiod palitical leadership whether they will.

VI. Concluding remarks

Whereas the EU includes the assertion of its owntity on the international scene and the promotion
of peace, security and progress in Europe, itshiseigrhood, as indeed the world, among its principle
mission statement§ it has, so far, not excelled in projecting a pietaf itself as a strong international
security actor. Both as a ‘soft power’ and in ifp@ach to harder security issues, the EU is often
perceived by others as unstable and wédkhe EU’s image problem has been less related tscile

of efforts than to its inherent structural defiagass. That is not to say that the efforts develdpgthe

EU could not be strengthened. It goes without gpyimat, e.g., the extension of unconvincing

% For an analysis of the current theory and practitthis co-habitation, see S. Bunse, P. Magnetteka Nicolaidis,

“Shared Leadership in the EU: Theory and Reality'Curtin, Kellermann and Blockmans (edsypran. 24.

% gee S. Duke, “Peculiarities in the Institutiosation of CFSP and ESDP”, in Blockmans (esbipran. 9, p. 100.

27 Article 42(6) new TEU. Further modalities condamthis new concept of ‘permanent structured coaien’ can be

found in Article 46 new TEU.

2 Article 42(5) new TEU. Further details about tbjgion are to be found in Article 44 new TEU.

2% The changes in Article 31 new TEU notably condée situation where one third of the Member Statasprising at

least one third of the population of the EU abstdiom voting. In such a situation the decisionlisinat be adopted. This
is a variant of the present text of Article 23()da(2) TEU, which refer to ‘one third of the voteseighted in
accordance with Article 205(2) TEC.

%0 gee, e.g., the Preamble and Art. 2 of the TEW;2003 ESSsupran. 5; and the 2004 Strategy Paper on the ENP:
European Commissiofcuropean Neighbourhood Policy, Strategy Pag&®M (2004) 373 final.

31 See, e.g., N. Chaban, O. Elgstrom and M. Holl&hbde European Union as Others See It”, BBA Rev.(2006). For
more recent figures and clues, see the ongoingeguwordinated by S. Lucarelli, ‘Research Report: Ekeernal Image
of the European UnionGARNET Working PapéXo. 17 (Dublin, 2007). A first set of data drawonrh the survey was
published by L. Fioramonti and S. Lucarelli, “HowoBhe Others See Us? European Political Identity the External
Image of the EU”, in F. Cerutti and S. Lucarelli $8dThe Search for a European Identity: Values, Poticénd
Legitimacy of the European Unighondon/New York, 2008).
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(prospects of) benefits, the adoption of ineffeettargeted sanctions, and the formulation of weak
mandates of ESDP missions should be prevented memded where already in existence. It is a
positive sign that, in the framework of the ENR, iftstance, the Commission has indicated to stand
ready to develop, together with the Council, furtheposals in the field of conflict resolution,ing
both Community and non-Community instrumefitslowever, the real test of the EU’s effectiveness
will come at the level of cohesion among MembenedtaA Union that is divided, and where the
biggest countries seek their own selfish interestsilateral deals with powerful neighbouring state
while the smaller Member States stubbornly blocknewn positions and joint actions to draw
attention to their concerns, will achieve littletkderision, both at home and abroad. A European
Union that unites around clearly defined objectivel stand a much better chance of playing a
prominent role on the international scene.

The adoption of the ESS in 2003 has supported dhsediidation of the EU’s international actorness.
By reconfirming the strategic orientation that hdel/eloped through the practice of the CFSP and
encompassing the whole spectrum of EU externabmcthe ESS has made it more difficult for
Member States to move outside that reference framiewhus promoting consistency in EU security
policies. Exactly because the document has proee@vecative, it has remained present in the
strategic debates of Member States and has becdmemchmark to evaluate EU polity/In that
context and in the light of all evolutions whichvkataken place since its adoption in 2003, in
particular the experiences drawn from ESDP missidhe endorsement by the December 2008
European Council of the High Representative’s Repor the Implementation of the European
Security Strategy Providing Security in a Changing World should be welcomed with a view to
complement the ESS and to improve its implememidfid\fter all, a regular review of the ESS is
necessary to force all official actors involvedrsthink the European Union’s strategic issues, to
highlight gaps, overlaps and inconsistencies inttheslation of the ESS into sub-strategies, pesici
and actions, and to show on which issues fundarhgimédegic choices have yet to be made.

32 European Commissiod Strong European Neighbourhood Poli€§OM (2007) 774 final, Brussels, 5 December 2007,
p.7.

%3 s, Biscop, “The ABC of the European Union Securitsat®gy: Ambition, Benchmark, Culture”, in Blockmares(),
supran. 9, p. 72-73.

34 European Council, Presidency Conclusions, doc71/m8 (CONCL 5), Brussels, 12 December 2008, pointvath
reference to the Report of the High Representatidedawn in doc. 17104/08 (S407/08) of 11 Decemi@d& The
report was written in full association with the Comsion and in close cooperation with the MembeneStand
highlights, for instance, climate change and endependence as major security threats.
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EU Energy Security: The Case of Russia

Aaron Mattd

‘No other country reveals our differences as doessiki

EU Trade Commissioner Peter Mandelson

l. Introduction

Today, 80% of the energy consumed by EU membeessiatprovided by oil, natural gas and coal.
The EU imports approximately 50% of its energy reeddhat figure is expected to rise to close to 70%
by 2030' The EU relies on energy imports mostly from Rustia Middle-East, North Africa, and
Norway. Yet these regions (except Norway) suffenfrpolitical instability, the risk of terrorism, or
may threaten to use energy as a political weapsra fonsequence there are growing concerns in the
EU about the long-term availability of future suppl The Ukrainian crisis in January 2006 and the
Belarus crisis in January 2007 were clear warnangte EU, calling it to take action. As a restit)
Energy Commissioner Piebalgs affirmed that the Edded “a more cohesive policy on security of
energy supply”, and in February 2008 Solana calteda more united, comprehensive approach
insisting that now is the time to think and acitantore as Europears.

This paper focuses on one of the main aspects ofE&rnal security — the issue of the EU’s energy
dependency on Russia, which is the EU’'s main soafcenergy products, but is also a source of
numerous political controversies derived from egpelythough Russia has been a reliable energy
provider for decades, this paper will show why ggettependency, especially gas dependency from
Russia, is becoming a concern for the EU.

The EU’s dependence on Russian energy productemergl, and on Russian energy policies in
particular, increasingly represents a source &ftastwo main intertwined issues within EU policies
First, the creation of an EU Common Market on Epeand secondly, the EU’s external powers as an
international actor. In both of these areas, thesRun approach on energy directly affects Union
objectives by exploiting the differences betweer tharious EU member states positions both
internally and externally. One can see that ihi&urope where Russian energy policies have thé mos
immediate effect, creating a significant challergyéhe EU.

In this paper | will evaluate how imminent this g8ty risk is in these two areas. By doing so llwil
start by explaining why energy dependency is argigatoncern for the EU. | will then examine the
rise of the new Russian energy monopoly and itgesjres towards the EU and later | will analyse the
EU internal reactions towards them — with the Riesty Conclusions of March 2007 together with its
"Energy Policy Action Plan” and the recent Secotrdt&gic Energy Review with its "Energy and

Doctoral Researcher, Law Department, Europeandysity Institute (aaron.matta@eui.eu). | would likehank Jeffery
Piper for his disponibility and the most interegtitonversation on energy issues. The ideas refessanthis paper are
my own, any errors remain mine.

See Council of the European Uni@nergy OverviewJune 2006.

Speech by Javier Solana (EU High Representativetife Foreign Common and Security Policy) at the uain
Conference of the French Institute of InternatidRelations (IFRI) on February 1, 2008.
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Solidarity Action Plan” of November 2008 — and emé& ones — with the EU failed attempts to
convince Russia to ratify the Energy Charter Tre@¢T) and failing on renewing the New
Partnership and Co-operation Agreement with RugSizally, in my conclusions | will give some
suggestions as to how to tackle these issues rffectiecly.

My main argument is that Russia has been folloveingery tight script in the energy sector driven
mainly by economic as well as political gains. Heer it is not to be entirely blamed for the EU’s
energy dependency problem. While Russia, in its oght, chose high geopolitical aspirations in
order to be an independent global superpower aok tational economic choices to increase its
energy profits, the EU failed to create a propéteahexternal reaction to its dependency problehe T
Union has reacted by concentrating its effortsrtarnal energy policies while neglecting the exaérn
dimension of EU’s energy dependency especially Ritlssia.

Il. Gas dependency: a concern for the EU

Unlike other energy products such as coal or @i lgas some peculiarities that should be taken in t
account when speaking about security. The first modt important one is that gas is not easily
transported, making of it a regional rather thagl@al commodity. Secondly, the main growing

market for gas is electricity sector in Europe afettricity cannot be easily stored. These two main
geographic-technical issues concerning gas diffextenit from other energy products and increase th

security risks that such dependency comprises.

The regional character of gas is due to its trartapon infrastructure since it can mainly be
transported through pipelindRipelines, besides bringing the product to theketaalso physically
link the supplier to the consumer, that is, therseuegion or country to the market region or coynt
creating as a result a two-way dependency. Hemghisre the security of supply and security of
demand problems start. This regional nature ofrgakes the supply and the demand a concern in
geographic terms, by this | mean that what maiteret only where the source of supply is located
but also where the demand is situated as welltiHEU there are several internal as well as eatern
sources. While the former group includes the UK #mel Netherlands, the latter includes Russia,
Norway, Algeria, Libya and the Middle East. ThetBh and the Dutch resources are rather limited;
Algeria, Libya and the Middle East suffer from pickl instability and/or risk of terrorism, and Ries

is often accused of using energy as a politicalpeaavith its neighbours. And Norway alone cannot
fulfil the EU needs. There are additionally soméeptial candidates in the Caspian Sea region but
Russia has acquired great ‘energy’ control overéggon and any connection to this area via pigelin
bypassing Russia seems rather distant. It shouli@dksn into account the existing instability of the
“gas corridor” of the Caucasus region that exatedbdue to the recent conflict between Russia and
Georgia, which will not be solved in the near fetufhese issues will be tackled later in this paper

Another issue that will be explained in the nexttiem is the dominant role of Gazprom in Russian
internal and external energy sector, includindiitks to the Kremlin. This situation encourages the
lack of competition and therefore of investmentha energy fields. This is the main reason why the
EU is concerned about its gas dependence on Raigsithe lack of investment on the fields leads to
a decrease in gas extraction while the Europeareiss Russian demand are rising.

Moreover, gas is the fuel that runs the EU’s econasince it is used to create electricity on which
most modern industries rely upon, and since etggtrcannot be easily stored energy dependency

®  There is another method of transportation, big itonsiderably more costly: this is the LNG temlogy of liquefying

and compressing gas to be transported by a tamkés.technology could make gas a global commoditydue to its
considerable costs, since it needs two additiomdilosns, one in the region of supply to liquefy amminpress the gas to
be sent and another one in the region of demandetliquefy and de-compress the gas back to itsimaligorm.
Therefore, pipelines are the preferred option uadegrtain distance.
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increases even more. Additionally, the use of gaa source of heating for European houses and work
places during the winter should also be mentiomédg makes gas consumption quite high during this
period. For these specific reasons, gas dependsrecgerious matter and should be a concern to the
EU. All these circumstances make security of sugplyimportant concern to the EU. By the same
token, security of gas supply matters to the Elthash as security of gas demand matters to Russia.

Il. Russia’s political and economic revival

While in the 90’s everybody was talking about Rasgiependence on Western credits, now everyone
is talking about Western dependence on Russian Rjassia is back on the global strategic and
economic map, and is busy transforming itself frlamefunct military superpower into a new energy
superpower. Russia has the world’s largest gasvessand is the largest gas producer in the world
and the world’s largest exporter. It is also theosel largest oil exporter. Russia currently prosithe

EU with 42% of its gas imports (roughly 24% of logas consumption), 30% of its oil imports and
24% of its coal imports — all of which (coal toess$er extent) are expected to increase drastically
the future? Some member states are totally dependent on Rusaiaral gas for their domestic energy
consumption. However, Russian economic stabilitgt @s political muscle heavily depend on the
energy resources monopoly, since its ec onomy oiagat fully diversified.

To better understand the rationale and succedseoRussian strategy it is crucial to see the shift
power during the transition from the ‘chaotic stataler Yeltsin’ that inherited a collapsed Soviet
Union, to ‘Putin’s sovereignh democracy’ that raiagtew energy titan.

A. Putin’s energy strategy: to misuse the law imeily and divide tactics externally

After the collapse of the Soviet Union few peopiethie right positions at the right time got control
over the main assets of the state. As a resultvaena of oligarchs began developing a ‘mafia state’
controlled by different clans. The relationshipvieeen former President Yeltsin and these oligarshs i
a matter for another study, but it is enough to tmanhere that there was a certain interdependency
between the Kremlin and the Oligarchs, since thegded one another in order to protect their
interests (particularly during the re-election d@ltgin).

When former president Putin came to power in Ma@@®is main focus was in restoring the power
of the state at all cost if Russia was to becoraapeerpower again. The only way to achieve that was
by tearing down the gangster system that contraleccountry. Putin’s main objective was to restore
the Russian economic and military might as welitasnfluence over the Newly Independent States
(NIS).° To achieve this, Putin had to take back from thgaecchs what they had taken from the state
during the Yeltsin era, in particular the pipelirsasl energy reserves. Berezovsvsky's and Gusinsky’s
asylum in the UK are clear examples of this stryat&uyt it is with Khodorkovsky and the Yukos trial
that Putin set an example to the oligarchs not égsswith politics in Russia. In addition, Putin dise
tax laws and highly bureaucratic licensing procedusis well as increasing Gazprom influence and
even getting control over the media to destroy smy of internal opposition. In the meantime, Putin
centralised power and gave key posts to former K@lRagues and took control over the state Duma.

Putin’s energy strategy can be divided in two pditst, the restore effective control over thetsta
energy reserves and pipelines infrastructure, qaatily in the oil sector, through a selective akéhe

4 C. Cleutinx and J. Piper, “The EU-Russia Energy @jak”, in K. Barysh (ed.)Pipelines, Politics and Power: The

Future of EU-Russia Energy Relatiofiondon, 2008), p.28.
°  Former republics of the USSR.

13



Aaron Matta

Russian legal system; and secondly, the ‘divide and’ tactics (mainly economically but also
politically driven) towards the EU and taking carttover additional options of supply to Europe.

1. Gazprom - a state monopoly de facto & de jure

One of the chosen instruments by Putin to get thassets back to the state was Gazgr¢amd
Rostneft to a lesser extent). Gazprom is the maissRRn gas production company and owner of gas
transportation monopoly — United Gas Supply Syq€le®SS), and it is strongly supported by Russian
legislation: The‘Natural Monopolies Law’ recognizes transportation of gas through pipelmes
natural monopoly and subjects entities involveduch activities to its regulatidnThe ‘Gas Supply
Law’ amended in 2005gives substantive jurisdiction over natural gappiies to the federal
authorities?’ Since 2006 the monopoly hds jurg although it already existede factg the right to
export gas from Russia thanks to the ri@as Export Law" And finally, the law'On Subsoil*?
strictly regulates the licensing regime for exptmma and production of oil and gas in Russia. Thig
restricts the participation of Russian companiegrotled by foreigners in auctions for certain dig|
categorized as ‘strategté’such as the energy sector, having a special gignife for the defence and
economic security of the state. Additionally, explion and production is carried out under a
‘Production Sharing Agreement’ (PSA), governed bg tFederal Law "On Production Sharing
Agreements" of 30 December 1995.

As regards pipeline transportation, there is no pretmensive federal law or other basic legal act
regulating this sphere of energy transportatione Tdraft Federal Law ‘On Major Pipeline
Transportation System’, passed by the Duma in 1988, advanced no further. According to the
Constitution of the Russian Federation, federalgpartation is under the administration of theestat
Land legislation is under the joint administratmiithe Russian Federation and its constituentiestit
Thus, a peculiar situation occurs, in which in tlyeBussian legislation permits any entrepreneur to
build pipelines, but in practice this is hardly piie without express government approval whict wil
be seen with suspicious eyes if foreign investoesimvolved. Moreover, the Russian ‘Medium-Term
strategy** calls for ‘ensuring national interests’ and assé@ussia’s right to protect sectors of its
economy.

Re-nationalisation of the oil reserves was a nonpadh to follow. Most of the world reserves are on
state hands. So Putin did nothing out of the orginghat was new was the way and the means used
to get it, which was the selective use of the leggatem as a crucial instrument of state policies
(although this was a peculiarity inherited by tlei8t Union). There are several examples of this: -
the Khodorkovsky and Yukos case mainly tax law wasd. Consequently, the oligarch was first
fined and then imprisoned on charges of fraud aoduption in relation to the large-scale

Gazprom was created in 1989 out of the old gassiny.
" Federal Law No. 147-Fz (1) “On Natural Monopotiek7/08/1995 as amended on August 8, Decembe2 Rl
E.g., oil and gas pipelines, railroads, sea arat ports, airports, thermal and electric powemps.

®  Federal Law No. 69-FZ “On Gas supply in the Rarsdrederation”, 31/03/1999 as amended in 23/12/20088 “Gas
Supply Law”).

19 Moreover, regulations N 477, 10/09/2004 and N28&)01/2005 of the Ministry of Industry and Energiythe Russian
Federation give normative-legal control in the sptaf raw materials (among others).

1 Federal Law No. 117-FZ “On the Export of Gas"/Q82006 (The “Gas Export Law”).

12 Russian Federation Law “On Subsoil” No. 2395-211092, as restated by Federal Law No. 27-FZ, 3833 amended
in 22/10/2006 (The “Subsoil Law”).

13 The term ‘Strategic sources’ has not yet beealllegefined.

1 Russian response to the “EU Common Strategy on &uSge unofficial translation in English at: hitec.europa.eu/
external_relations/russia/russian_medium_term egjyat
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privatizations organized under then President ¥eltwhile Yukos was declared bankrupted and
forced to auction its assets which were then boagdihly by Gazprom and Rosneft (both entities
mainly owned by the state); - Environmental law waed against the Sakhalin Il to force Shell sell
some of its shares to give control to Gazprom; -the Kovykta field TNK-BP failed to meet the
licence conditions on the production of gas dugstzprom’s monopoly over the pipelines; - On
October 2006 the Stockman field was supposed tmubgoned but in the last minute the auction was
cancelled under dubious circumstances and Gazpwokidver it'> The Kremlins tactic was to get
control over the reserves though government cdatr@lompanies; to determine the depletion policy,
the pipeline routes and the downstream contracis,then to use the international privet sector to
provide the technology to explore, develop and peedhe fields®

Overall, Gazprom’s position is a very rational dram the Russian perspective: monopoly control of
pipelines and therefore resources in RuSsigne main concern for the EU here, and not neciéssar
for Russia, is whether Gazprom will be able to stwHficiently and in time to meet the increasirg E
as well as Russian energy demand.

2. The ‘Divide and Rule’ tactics in Russian engpglicy

After reasserting state control over the Russiadrdgarbon sector, the next logical step was
downstream access to markets and to respond tohthieenge of potential competitors. The main
features of this strategy have been to dominatenie gas routes to Europe and make deals with the
alternative sources of supply. Not only because was economically logical but it also went along
very well with Putin political aims to create ard@pendent geopolitical superpower — by enforcing a
mixture of economic power and political muscle.

The Ukrainian and Belarusian crises in January 2806 2007 respectively (and also later with
Moldova) are the main examples of the first feafaraction. These countries were profiting if not
attempting to manipulate Russia for being transitntries of Russian gas to the EU. This external
strategy was taken further by a direct pipelineGermany through the Baltic Sea (the Baltic
Pipeline}® — bypassing the Baltic States, Poland and Ukraieile the problem was economic in
nature it included some political aspects as viEgpecially when Russia stopped oil supplies toikatv
on 2003 and Lithuania in 2006 through the Druzhipalme which obviously originated in something
more than simple technical probleMsThis represents the blatant use of strong-armictadh
economic dispute®. Additionally, the South Stream project earlierstlyiear to take gas across the
Black Sea to Italy and the project to create intAasa gas hub for Europe were put forward, whioh
some extend competes with or even undermines the &ftémpts to create and alternative supply
route from the Caspian region with the Nabucco gubjAdditionally, Russia made a deal with
Hungary for the Blue Stream pipeline, offering Hangspecial access to Russian gas in return for

15 However, in September 2007 Gazprom understoocbifd lacked the necessary funds, know-how andstudfe

experience to deliver in time and brought back ifpreenergy giants into the deal, including Franc&tal, US
ConocoPhillips and Norway’s Statoil-Hydro with 25%4% and 10% stake respectively. Gazprom remainéud 3%
stake.

8 D. Helm, “The Russian dimension and Europe’s aateenergy policy” (2007), p.26. See at: http://wivive-

emu.net/publications/Russian_dimension.pdf.

7 1. Romanova, "Energy Partnership — A dialogueiifeBent Languages ", 1Russia in Global Affair§2007) p. 15 - 22.

8 In addition Gazprom reached an agreement with Gieeman BASF group on establishing Gasprom's ows ga

transportation system in Germany.

19 Russia stopped shipping oil to the Mazeikiu refini@ July 2006, after Lithuania sold it to a Phlisompany, not the

Russian Lukoil who was also bidding. The Russian kateblamed technical difficulties on the Druzhigefine but has
not responded to Lithuanian offers to help resthese.

D. Trentin, “Energy Geopolitics in EU-Russia Ralas”, in Barysh (ed.supran. 4, p.23.
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freedom to invest in local energy networks. Theseses aimed at reducing “problematic” transit
countries by moving the pipelines from land to sbarefore increasing Russian economic gains and
political leverage over these countries.

The second feature has been achieved by arrangadg oth 2007 with the Caspian countries, such as
Kazakhstan and Turkmenistan, to send additionahtifies of gas to Europe through the already
existing Central-Asian pipeline (of course, passithgough Russia), instead of waiting until the
Nabucco pipeline is ready. Moreover, Russia, Turkistan and Kazakhstan have agreed to build a
new gas pipeline around the Caspian Bdhese deals are a big plus for Russia due toitfieutties

for Russia to meet the EU member states gas denttowever, Russia can be accused of doing
exactly the same thing to the EU that Ukraine olaBes were doing to Russia by profiting
economically for being a transit country.

Additionally, in its relations with the EU, Russsees the Union as too ambiguous and bureaucratic.
Moscow still prefers to do business with the Eusypdeaders one-on-one, cutting advantageous
bargains with the individual EU countries. The No8tream pipeline project with Germany and the
South Stream project with Italy serve as an illastn of such diversity of interests inside the EU
itself creating great difficulties to create a coomenergy market. One of the main issues hereateriv
from the use of Long-Term Agreements which contairitake or pay” provision by which the
customer agrees to pay for a certain minimum amotigas even when a lesser amount was used.
These agreements have a duration between 25 te&8.yThis is so to guarantee the producer and
exporter returns on its multibillion dollar investnts in major gas export projects, while assuring
steady and reliable gas flow for the importer ia tbhng term. Obviously for Russia it makes more
sense to cut deals with the European gas giantgately. This is not a problem from the point of
view of economic logics. The difficulty is relatéalthe creation of an EU common energy market and
a common energy policy. The shared competenceseoCommission and the member states have
proven to be contradictory when EU external pohieg tried to respond unilaterally to Russia. By not
recognising the need to adopt a common approacbpEus being divided — the risk is that, in energy
terms, it might be ruled too. Therefore, bilatenabhngements by EU member states are not always the
best option since they sometimes neglect other reesthtes. In other words, the Community interest
should be taken into account when making bilataredngements. At the same time, other member
states sometimes abuse of EU solidarity in ordéurttver endorse their frustrations with the Kremli
which is not helping to the development of the Camity relations with Russia. Energy is indeed —
besides being the origin of the European Union e-afithe missing links without which a significant
part of the greater EU integration project may;faild Russia may use this as leverage. One could
only hope Russian tactics to provoke a more cobesdsponse that would generate a renewed
Community sense of integration.

V. Developments in EU-Russia energy cooperation

As has been explained, Russia’s resources and mpitgxto Europe make EU-Russian energy
cooperation necessary. In spite of representingbiekbone’ of EU-Russia relations, energy also is
the main source of dispute in the EU-Russia refati. It is so simply because, on the one hamd, th
EU is dependent on Russian gas and, on the othesid economy and political muscle depend
heavily on the monopoly of energy resources. TitigBon generates problems for both actors.

For these reasons the EU and Russia have engagexitbe 90’s in relations using a vast range of
legal and political instruments all under one lggainding bilateral umbrella — the Partnership and
Cooperation Agreement (PCA — signed in 1994 anébioe since 1997). The PCA promoted the
entering of Russia into the World Trade Organisa{{d/TO) and the ratification of the ECT. The

21 gsee BBC News: http://news.bbc.co.uk/2/hi/asia-pa6i6i49169.stm.
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PCA also enumerates fields of cooperation sucthasmprovement of the quality and security of
energy supply as well as formulation of energy g@ed. It also introduced institutional, legal, &tc
and other conditions necessary to increase eneadg tind investment, through the modernization of
energy infrastructures, including gas supply angctekity networks, minimizing environmental
damage from these activities, and so féftiihe PCA also demands legal approximation in diffier
areas, such as competition I&tw.

Furthermore, the EU-Russia Summit held in Octol#02in Paris launched the ‘Energy Dialogue’
which subsequently fell within the Common Econoripace (one of the four Common Spaces
negotiated with Russia in 2003; economic, justind home affairs, external security and cultural
issues). This dialogue now includes three themafioups: strategies and scenarios, market
developments and energy efficiency. And althoudtag been criticized for not having any significant
success, if analysed closer one should understaatdttis a pragmatic bottom-up approach without
big political declarations and aims at identifyikgy issues of common interests that can be built
upon?* The energy dialogue has been essential for eretggions between the EU and Russia for
example, in the development of tearly warning mechanisthafter the Ukrainian crisis, the Russian
ratification of the Kyoto Protocol on Climate Changithout which Kyoto would not have come into
force?® and solving competition problems in particular tehibition of competition-restrictive
territorial destination clauses in long-term agreats;’ among others.

A. Internal and external responses to the Russidralienge
Energy security as defined by Morelli is

“the ability to maintain the continuation of supplyring periods of excess demand or disruption and
the ability to ensure that future energy demand lsarmet by a combination of indigenous energy
sources and the reliable supply and transit of inegbenergy.®®

This definition indicates three main basic challesador EU energy security. First, how to develop a
strong partnership with energy producing and ttargjions; secondly, how to utilize existing local
energy resources; and thirdly, how to establishinggrnal system to provide dependable and secure
energy supplies to all of Europe. The EU has tteedeal with these problems in three main ways:
first internally, by pushing on with liberalisatippompetition and interconnections (so called TEN-E
of the energy sector within the common market ajdha common EU energy policy; secondly, by
aiming at creating an "External EU Policy on Eneagy trying to convince Russia to ratify the ECT;
and thirdly, by diversifying energy supplies duettte demand trends to depend less on Russia and
promoting energy efficiency. In the following | Wetvaluate the EU’s internal and external reactions
to the security of supply problem.

22 See Art. 65 (2) of the PCA.

2 gSee Art. 55 of the PCA.

24 See Cleutinx and Pipesypran. 4, p. 31.

% At the Mafra Summit in October 2006 the Commissiml Russia agreed to create‘aarly warning mechanisnto

identify supply and demand problems and permit Russid the EU to be prepare to minimise the impciny
disruptions in the short, medium and long term.

% Russia ratified the Kyoto Protocol on November(@®2(entering into force the 16 February 2005).

2" These clauses were part of the long-term corstrtit prohibited the European companies fromrgglRussian gas
supplies that exceeded their demand on to othecdzidtries.

V. L. Morelli, The European Union’s energy Challeng€&®S Report for Congress, September 11, 2006.
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1. High expectations for an internal market on gyer

Since energy products are not dealt with within@eenmon Markef? it has been difficult to create a
common response to this challenge. There have $maral attempts to solve this problem; the first
one was the proposal of two joint directives of Eheopean Parliament and the Council of Ministers,
one on electricity and the other one on gas dutlieg1990’s. These only came into force in 7896
and 1998 respectively, (replaced by new directives onteleity*> and ga¥ in 2003), and provided
common rules for regulating internal EU market fatural gas and electricity, specifying terms and
conditions for liberalisation of these markets. Jdnedirectives achieved liberalisation, but not
competition. The Commission tried liberalisatiortheiut first implementing any structural reform of
the energy market, thus leaving a gap between #iseinfrastructures and competition on energy
trade®* The result of this was a concentration of the gnenarket in a few European energy giants
similar to Gazprom, such as E.ON, ENEL or ENI. #sence these giants were increasing competition
in the national markets but at the same time wéreireating competition at the European level.
Moreover, any other attempts to create an intexnatgy market have been critically opposed mainly
by France (for its nuclear energy policy), Germéioy the North Stream Pipeline), and ltaly (for the
South Stream Pipeline).

In this sense too much ‘energy’ was wasted on terrial agenda in bilateral relations within the EU
without taking into account the external factoresfergy security. Later attempts to deal with this
problem that included the external factor was teerbpean Strategy for Sustainable, Competitive and
Secure Energy” or ‘Green Paper’ in 2006 to responithese challenges. The green paper called for a
‘Common European response.” However, the fact that2006 Green Paper was ‘green’ and not
‘white,” and short too, reflected the lack of pigiit traction energy policy still held and was nuich

of an advance on the earlier 2000 Green Paper:diaginosed the problem of security of supply, but
neither delivered a step change in pofftyThe Council Conclusions of May 2007 where quite
ambitious in respect to tackling energy and climettenge concerns by calling for EU solidarity
between Members States and for diversificationnsiparency and effective crisis response
mechanisms. However, these ambitious objectivegetrto be delivered. The Council Conclusion of
May 2008 further stressed the need to developxterel dimension of the 2007-2009 Energy Policy
for Europe. The recent Second Strategic Energy étewif November 2008 stressed the need to
replace the TEN-E instrument by a new one — thedyn8ecurity and Infrastructure Instrument to
complete the Internal Energy Market. The stratelgp astressed the need to consolidate the main
energy principles to be based into law with the Negreement with Russia replacing the PCA.
Therefore, only until now has the EU taken a sdiigh-level position to launch a common approach
to create an EU Common External Policy.

2 There is no specific chapter on energy in thenfting treaties of the EU, besides Euraom whichoigomger in force.

However, if ratified the Lisbon Treaty does inclugteergy issues.

% Directive 96/92/EC of the European Parliament ahthe Council of 19 December 1996 concerning commues for

the internal market in electricit@®J 1997 L 027/20.

Directive 98/30/EC of the European Parliament ahthe Council of 22 June 1998 concerning commoesrdidr the
internal market in natural ga®J 1998 L 204/1.

32 Directive 2003/54/EC of the European Parliament afthe Council of 26 June 2003 concerning commaes for the
internal market in electricity and repealing Direet 96/92/EC,0J 2003 L 176/37 and Directive 2005/89/EC of the
European Parliament and of the Council of 18 Jan@866 concerning measures to safeguard securigleafricity
supply and infrastructure investment Text with Efefevance©J 2006 L 033/22.

31

33 Directive 2003/55/EC of the European Parliament afnthe Council of 26 June 2003 concerning commgesr for the
internal market in natural gas and repealing Divec®8/30/EC0OJ 2003 L 176/57.
See Helmsupran. 16, p.42.

% Ibid.
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2. The Energy Charter Treaty’s failure as a EU exdéd policy

Trade in energy products is not dealt within the @Vframework. The ECT was meant to deal
specifically with energy trade based on a freedregfjime. In addition, it also was created to bring
former communist countries into the Western fold¢cairaging investment from the West to re-
invigorate and modernise energy investment in thst,Eand thereby secure supplies of energy from
the East to Europe. After a free trade-regime,se@nd major pillar of the ECT is investment. The
third pillar is the transit regime with the TranBitotocol, which is a mixed legal-persuasive pressu
on governments to facilitate transit. The ECT alss other soft-law obligations such as non
discriminatory access, fair competition, environtenergy and efficiency.

Russia, followed by Norway (for similar reasonsl| into the category of energy producing countries
that have signed but have not ratified the BECRussia’s reasons for not ratifying the ECT differ.
Some Russians scholars accuse the ECT of being thel&U’s influence. Since the Energy Charter
and the Energy Charter Treaty were drawn up with tlirect participation of the European
Commission, it is claimed that the ECT is contmlley it>" However, although the EU originally
supported the ECT as part of its strategy towandsek-communist countries and its energy security
needs, the increasing memberships from non-EU degrthis de facto ownership is in doubt.

The real reasons for Russia not to ratify the E@I several. The two main reasons are related to
transit regimes. The first one is concerned with lihk between transit and internal transportation
tariffs (article 7.3) that would force Gazprom iow transit shippers to use its pipelines at tams
discount tariffs that apply to the (Gazprom affdid) companies that transport Russian gas
domestically®® The second one is concern with the “regional emimdntegration organisations” or
REIO clause (article 20 of the draft Transit Prof€ by which only energy flows that cross the
entire REIO area should be considered “transitl ,rent those that cross only the territory of indiél
member state®. This means that once Russian gas makes it toltherEtory, its flow throughout the
different member states territory would not constittransit and be covered by the Btfuis Russia
rightfully argues that this would affect its longrin contracts and therefore increase commercigl ris
but neglects the fact that the EU territory is stinimg more than member states. Perhaps if the EU
was capable of creating a common internal markenergy would Russia change its view. Evidently,
at this point these two provisions represent atswiuor the EU, not for Russia. However, Russia
provisionally applies the ECT to the extent thaisitconsistent with Russia’s legislation following
Article 45(1) of the ECT which states that: “Eadéhnatory agrees to apply this Treaty provisionally
pending its entry into force .to the extent that such provisional applicatiom@ inconsistent with

its constitution, laws or regulatiorisAnd obviously Russia’s is doing this due to itslity. An
additional problem for Russia is that its econonag mot fully developed further from the energy
sector making the state power too reliant on iergymonopoly, which is being used also as its main
revenue and powerful political muscle to regairu@nce internationally and regionally, particularly
in the post-Soviet space which leads to continymmlitical tensions.

There create several problems following from thigagion. First, as stated in several occasions by
former Russian president Putin and new Presiderdvitiev, Russia will not ratify the ECT in its
current form mainly for the reasons stated aboeeo8d, it could be difficult to substitute the ECT
with a bilateral arrangement between the EU andsiduSome practitioners argue that there are legal
and political problems in order to reproduce, lEtna re-negotiate, the provisions on investment

%  The US, Canada and Australia did not sign theytrea

% T. Romanova, "Energy Partnership — A dialogueiffefent Languages " (2007) 18 Russia in Global ik&al5 - 22.

% A. Konoplyanik, “Regulating Energy Relations: Acsjoir Energy Charter?” in Barysh (edspran. 4, p. 108.

3 According to the ECT a REIO constitutes an orgditimaconstituted by states to which they have fiemsd

competences over certain matters a number of wariglyoverned by this treaty.

40 see Konoplyaniksupran. 38, p. 112.
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protection and investor-state arbitration as waslllagical and conceptual problems in including
detailed provisions on transit. | would say it asher a question of political will, although onebalu
acknowledge that putting its 51 member states emggotiating table once more is a complicated
thing to do. Therefore, so far the EU strategydavince Russia to ratify the ECT has shown to be
ineffective. Nevertheless, the Commission is segkimmainly through the already mentioned energy
dialogue with Russia — for alternative ways to tatgithe energy sector and its security of sudply.
remains only two options: to add some suitableggpies and provisions on this respect in the New
Agreement with Russia (which is being negotiategrasent) only if it's legally binding; if this isot
possible, to sign a separate sectoral agreemed {éixtiles and steel agreements) to the New
Agreement. The best option which both sides agpes is the inclusion of an energy heading in the
Economic chapter of the New Agreement that woutduide provisions with common principles on
security of energy of supply and demand, transpansit, diversification, third party access,
efficiency and technology.

V. Conclusions

Energy is without any doubt the backbone for thésEd$ well as Russia’s future economic stability
and a key aspect in their relations. The fact Badsia’s existing pipelines are directed towarés th
West (including the ongoing North and South Strganmjects) confirm the fact that the EU will
continue to play an important role in Russia’s lbegn energy strategy and vice versa. Thus, Russia
is likely to continue to be Europe’s primary supplof gas for the indefinite future. To construoct a
overall common energy policy with a common extestedtegy directed especially at Russia will be
critical for the EU.

Russia has pursued a rational strategy to maximgseconomic and political leverage over the
European markét. This not only was an economic strategy but a $ipgublicy clearly linked to the
superpower ambitions of Russia. In fact, Putintstri@s aiming at restoring order in the Russia dous
after the mess originated from the collapse ofSbgiet Union with the help of Gazprom and “legal
nihilism” have shown to be extremely effective. Hwoer, there is a growing debate questioning
Putins’s quasi-authoritarian approach, in partrculaether he has gone too far with it. Medvedev's
promises to fight corruption and continue reforrteabeing elected had alleviate this idea to some
extent, but certain moves such as the disprop@toreaction in the recent conflict with Georgist la
August and his move to prolong the presidency tertNovember have brought back some of these
concerns.

Regardless of this, the present “energy” situdéaves the EU with two main dilemmas. On the one
hand, to avoid influence in the EU energy sector ébymonopoly controlled by the Russian
Government on a country-to-country basis. And andther hand, to achieve a common EU external
energy policy coordinating the changing attitudés2@ separate member states. In the end, the
Union’s energy vulnerability does not stem from thet that Russia is such an important gas supplier
but from its own inability to achieve an integratet flexible gas market. The first step to overeom
this problem is to start thinking from the EU pesfive and to centralise energy negotiations with
third countries. So far the EU has mainly and fortbo long tried Russia’s ratification of the ECT
which has turned into failure. This insistence rhaye been caused by the fact that the Commission
has being tied up with no other possibilities duesluctance of some member states to give up gnerg
sovereignty to the EU.

The main task for the Commission is to convincer&mber States, in particular Germany, Italy and
France (since they have so far only aimed at ptiogcand increasing their national strategic
advantages rather than the EU objectives as a yytiolgive some of its national control on energy t

4 See Helmsupran. 16, p. 51.
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the EU in order to increase cooperation at the &igll Although this has proven to be a very dificu
task this is the only solution if a common energgrket is to evolve. A first step should be to unify
the independent energy regulators into a single éagrgy body. The new Energy Security and
Infrastructure Instrument proposed by the recenbfe Strategic Energy Review of November 2008
my give some new hopes for the completion of therival Energy Market. And hopefully the Council
Conclusion of May 2008 will bring new political wirom the member states to develop the external
dimension of the 2007-2009 Energy Policy for Eurbpsed on solidarity. Additionally, an issue that
should be tackled in economic and regulatory tewosld be the transformation of strategic gas
storage into a profitable enterprise by providiogne sort of mechanism to develop this area which
economically has no real incentives in its pre$em.

Moreover, in order to avoid further monopolizatiand partitioning of the EU energy market, the
European Commission could be granted the right resapprove big energy deals on long-term
contracts and pipelines concluded between the EW fareign energy companiés.It should
investigate dubious deals between Russian and Bipaoies. The EU should create an internal code
of conduct on energy deals and guidelines on lengtcontracts and forthcoming mergers
undermining attempts to diversify energy supplidge Second Strategic Energy Review tackles some
of these issues. Additionally, the use of availalifpute settlement mechanisms under International
Arbitration such as the UNCITRAL rules (United Nats Commission on International Trade Law)
and ICSID rules (autonomous international instmtiestablished under the Convention on the
Settlement of Investment Disputes between StatéNationals of Other States) should be critféal.
Russia is also party to over 50 ‘Bilateral InvestiriEreaties’ which provide for arbitration in diffant
institutions at the claimant’s option. The EU alss the legislative tools at its disposal to protec
companies like Gazprom or Transneft for their matppower. In fact, the European Commission’s
Directorate-General for Competition has alreadyduge antitrust laws to prosecute Microsoft and
block a proposed merger between General Electdd-omeywell. It is well within its authority to do
the same to Gazprom, which is not a simple businmeswopoly, but a state-owned strategic thie.

the end, the EU should aim at having clear ruleb®iyame based in transparency and reciprocity.

Finally, the New EU-Russia Agreement should alstleathese issues. The existing PCA was signed
after the collapse of the Soviet Union, when Russa a weak state and was desperately in need of
aid. This situation has changed drastically andskRusill not accept a submissive approach. The firs
logical step is to radically change the approaath taeat Russia as an equal partner. This should be
done by recognizing the Russian rational choicdtsianergy strategy, even if this is such diffidol
digest for the Commission. The best way to proi®ithby convincing Russia as well as the member
states to deal on an EU level when making energilsdélltimately, without a unilateral approach on
energy towards Russia any EU objectives to crea@namon market on energy or even becoming a
global political power risks manipulation from tRessian side.

42 M. Leonard and N. Popescu, “A Power Audit of EUsBia Relations” Policy Paper, European Council oreigar
Relations, ECFR/02 November 2007, p.5

4 The USSR signed the New York Convention ‘on the Beitimn and Enforcement of Foreign Arbitral Awardsi 24
August 1960 (in force since 22 November 1960).

44 7. Baran, “Developing a Cohesive EU Approach torgneSecurity”, p. 165. At: http://www.isdp.eu/filksiblications/
books/0802energysecurity-11-Baran.pdf
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Integrating the Union’s Energy Policy into its Eurgoean Neighbourhood Policy:
Added-Value or Emulating its Deficiencies?

Bart Van Vooreh

l. Introduction

This paper analyses a number of critiques formdlaterelation to the burgeoning comprehensive
European Energy Policy in the context of the EuaopéNeighbourhood Policy (ENP). More
specifically, a core critique of the Union’s energglicy states that it is insufficiently focused on
supply-side energy security, while paying too muattention to the market-governance and
environmental aspects of this policy field. Thissessment is based on the hypothesis that the
attractiveness of the Union’s regulatory approaelrelases as the third country’s importance in
energy export increases and with it so does iti¢igallassertiveness.

It is argued that in the context of the Union’sgiddouring countries this argument holds with regard
to Algeria, Libya and Russia, but that for otherFENartner countries such is true only to a limited
extent. The three countries this paper will paytipalar attention to are Egypt and Azerbaijan,
because of their central importance as transitoatbducing countries.

Il. The EU’s energy & neighbourhood policies: marlet governance vs. geopolitics?

The 2006 Commission Green paper on an Energy §yrdbe Europe declares that the challenge in
ensuring Europe’s energy security in the Zkntury lies in ‘balancing sustainable development
competitiveness and security of suppithree principles which have come to underpin rtiérinal
and external aspects of the ‘comprehensive’ Europsgeergy policy.

The first principle, sustainability, essentiallylates to tackling climate change and limiting
greenhouse gas emissions, in addition to improwngrgy efficiency and increasing the use of
renewable energy sources. This strand of the Unienergy policy not only seeks to alleviate
environmental concerns, but also aims to decreasepE’s dependence on energy imports through
internal energy savings (demand-side secufifjhe second and third principles, competitiveness a
security, are generally addressed under the géifsermpletion of the Internal Energy Market.” Many
policy initiatives sail under the colours of marketmpletion, but in a nutshell its rationale isttha
truly competitive single European electricity arasgnarket would, firstly, bring down prices through
a level playing field secondly, it would boost growth and competitivanes European industries

U Doctoral Researcher, Law Department, European dgsity Institute (Bart.vanvooren@eui.eu). Many tfeamo to
Ksenia Demidova for her advice in compiling thetistawal material on which this paper extensivetgwls. This paper
has also benefited from the comments of my supar#sof. M. Cremona. Any omissions are of courseomy.

1 Endorsed by the European Council, Presidency Csiocls 23/24 March 2006, Document 7775/1/06 REV 1,
Commission Green Papék,European Strategy for Sustainable, Competitive S@clire EnergyCOM (2006) 105 final,
Brussels, 8 March 2006, p. 4.

2 |bid, pp. 10-11.
* Ibid, pp. 6-7.
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through greater transparency and stability; andlighiit would improve security of supply through
increased solidarity between the Member Statesiagphysical risks (natural disasters, terrorism, ...
and political risks (supply disruption).

The Union’s energy policy based on these threeciplies has been the target of a double critique:
firstly, it has been said that there is an imbatamc the prioritisation between sustainability,
competitiveness, and security of supply; and sdgoitdhas been brought into question whether the
external dimension has in fact received sufficegtgntion in the pursuit of these objectives.

Both critiques are very much intertwined, and &egoint of departure of this paper. With regard t
the internal versus external aspects of EU eneodigyp the Commission is of the opinion that “the
effectiveness and coherence of the EU’s externalggnpolicy is dependent upon the progress with
internal policies, and in particular, the creatioihthe internal market for energy.Haghighi has
argued that the assumption that ‘creating an efficinternal energy market in the expectation that
such a market would eventually lead to a securadveork for energy supply’ is exactly the problem,
noting that such measures as the electricity or dieectives did ‘not refer explicitly to ... the
importance of assuring a steady flow of energy foartside the Community’.

The second critique, then, is that when the EUadidress external aspects of energy security, it has
been excessively one-sided in focusing on intematket objectives and climate change, thus
neglecting the ‘foreign policy dimension’ of energgcurity’ lllustrations of this market governance
approach are plenty, such as the Energy Communégtyf which aims to create a common regulatory
space on a pan-European scale, thus implying mankemonization and integration, and the
exportation of rules on energy transit, trade, emment, eté. Additionally, there is the ambition of
developing an EU-Maghreb electricity market and fd-Mashrek gas market, and finally the
Union’s broad support for the Energy Charter Treao signals the ‘rule-based’ approach to EU
energy security.

Combining both critiques, it has been argued that tnion’s external energy policy is overly
concerned with the extra-territorialisation of wisah be termed a ‘market-governance approach,” and
that this overemphasis on one of the three priasipi the external dimension of EU energy policy is
one of its most serious shortcomings. Thus, itlesn questioned whether the Union’s regulatory
approach is at all attractive to transit and/ordpiing states? The goal of this paper is to inyats

this issue in the context of the European neightmanl, by looking at the stance of three neighbours
which have concluded an ENP Action Plan with théodnand three countries without such an ENP
Action Plan.

Having been discussed broadly in many fora, atphiat in time the ENP requires little introduction

In 2003, following a joint letter from Chris Pattand Javier Solana, and in step with the European
Security Strategy of that year, the Commission pseg in its Wider Europe Communication “that the
EU should aim to develop a zone of prosperity arideadly neighbourhood — a ‘ring of friends’ —

Ibid, p.8. All three principles are also reflectedhe t'Strategic EU Energy Review” which the Commisgiooposed so
as to ensure that the Member States’ respectiianogl on gas, coal, biofuel, atomic energy, ete &hergy mix) takes
into account all three basic pillars of EU energliqy: sustainability, competitiveness, and seguoitsupply.

> Ibid, p. 14.

S. HaghighiEnergy Security: The External Legal Relations ef Buropean Union with Major Oil - and gas-supplying
countries (Oxford, 2007), p.181.

R. Youngs, Europe's External Energy Policy: Betw&eopolitics and the MarkeEEPS Working Documenf2007), p.
9-11, and Haghighsupran. 6, p.182.

The Treaty establishing the Energy Community wasesl on 25 October 2005 in Athens by the Eurog@ammunity
and then nine Contracting Parties from South Easbiie. The Treaty entered into force on 1 July 2006
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with whom the EU enjoys close, peaceful and co-atpes relations? In a speech entitled ‘a hard
look at soft power’, External Relations CommissioBenita Ferrero-Waldner captured the essence of
the Neighbourhood Policy as follows:

“Throughout that region we are leveraging the EWdtgactive power to deepen our relations and
encourage our neighbours in their path towards @oicand political reform. We do that by offering
deeper political and economic relations with uthttse who make the most progress in refortfis.”

The rationale that underlies the ENP is thus thHathe Union being a ‘pole of attraction’ in the
Neighbourhood, exerting soft power through a polityat is built on joint ownership and a
commitment to common values, backed by financial ather incentives based on the European
Neighbourhood and Partnership Instrumént.

Procedurally, relations are conducted on the hlEssscontractual agreement (Association Agreement
or Partnership and Cooperation agreement), thrdlighnstitutions that they set up (Association or
PCA Council with its various committees). In thégal-institutional context, the EU and the partner
country then jointly agree an ENP Action Plan, whiubstantially fleshes out these contractual
agreements, and sets out their common commitmemtards political and economic reform and
rapprochement of the partner country with the Eble Tountries that have signed up to this Action
Plan format are: Ukraine, Moldova, Armenia, Azejdai Georgia, Egypt, Israel, Jordan, Lebanon,
Morocco, the Palestinian Authority and Tunisia. @theighbours that the ENP also intended to cover
have, for a number of reasons, either rejectedEttie altogether (Russia), or have not concluded an
Action Plan (Belarus, Syria, Algeria and Libya).

Being thus presented with an external Energy Pdli@t is being critiqued for its all too strong
emphasis on market integration so as to securgsecurity, and a Neighbourhood Policy that is at
the apex of projecting Europe’s soft power abrahis paper analyses the extent to which this
negative assessment of EU energy policy is reptedeim the ENP, i.e. the extent to which
insufficient attention has been paid to the forgigticy elements of energy security, in favour lod t
‘market governance’ approach. Note however thatghper will focus solely on tHglateral track of

EU relations with third countries, although it mim acknowledged immediately that “by its very
nature this policy [...] needs to be pursued throbgth bilateral and multilateral approaches. [*2]”
Consequently, there will be no particular mentidbthe Baku Initiative, the Black Sea Synergy, a th
extension of the Energy Community Treaty. As rdgahe latter, it is of course evident that bilater
cooperation in exporting the acquis fits into thedder picture of future possible accession to this
regional treaty framework. (For example, Ukraine)

The next section shall first focus on three neighimy countries with which the Union has not
developed ‘normal’ ENP relations signified by thesence of an ENP Action Plan (Algeria, Libya and
Russia); and subsequently on two energy produchB Bartners with which the EU has concluded
such a document, Egypt and Azerbaijan.

European Commissiokyider Europe — Neighbourhood: A New Framework for Ratatwith our Eastern and Southern
Neighbors, COM(2003) 104 final, Brussels, 11 Marclo20p. 4. Also, ESSA Secure Europe in a Better World —
European Security StrategBrussels, 12 December 2003, pp. 7-8.

10" Benita Ferrero-Waldner European Commissioner fotedBal Relations and European Neighbourhood Politlye”

European Union and the world: a hard look at softgr", Columbia University, New York, 24 Septemb60?2

1 G. Meloni,Wider Europe: the influence of the EU on neighbogicountries: the case of Russia and Ukrgflerence,
2007), p. 338.

12 Non-Paper Expanding on the Proposals containdtliiopean Commissiorgtrengthening the ENR;OM (2006) 726
Final, Brussels, 4 December 2006, p. 15. [Heredften-paper on Thematic Dimension].
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Il. EU energy policy in the ENP: an evaluation

A. EU neighbours without an ENP action plan

Studying the Union’s neighbours’ readiness to actepthree central objectives of EU energy policy
cannot be limited to those countries with whichAsstion Plan has been concluded, as the ENP’s
absentees are indeed some of the most significeang producers in the Union’s neighbourhood. In
2005, Algeria accounted for 3.6% of the EU-27’s oil imports, leHiibya supplied the EU-27 with
8% of its crude oil; and as regards gas needseoEth-27, Libya accounted for 1.9%, and Algeria for
a crucial 20.6% of the Union’s gas imports in thear*® Having opted for a ‘strategic partnership’
rather than the ENRRussids share in the EU-27’s oil imports stood at 29.86@ its gas imports at
45.1% in 2005.

While Russia’s rebuff of the Neighbourhood Policyl weceive further attention in Aaron Matta’s
paper, Algeria’s attitude is equally illustrativa. a contribution highly critical of Algeria’s refms,
Stein has argued that while actions such as Alger&tification of the Association Agreement in
2005, or its reforms limiting the power of the statvned gas and oil company might seem to suggest
that Algeria is keen to cooperate with the EU, thigue solely because of Algeria’s ‘myopic defenc

of self-interests’ rather than a true interesthie EU’s offer** Essentially, the Union has lost much of
its leverage to affect regulatory reforms in Algefollowing, firstly, the relative failure of the
Barcelona process, secondly, the maturing econarmdydacreasing dependency on revenue from gas
exports, and thirdly, Europe’s growing dependencyAtgerian exports® Observers have thus noted
that Algeria has implemented little or none of thorms pursued both by the Barcelona Process and
now by the Association agreement, and that it aigyed that agreement in 2001 to support its bid
into the WTO. It must be noted however that a Meandum of Understanding on energy is being
negotiated between the Union and Algeria, thouttle iis know on its content.

Libya is equally absent from the ENP, given tha&batractual agreement within which to frame the
relations with the Community is as of yet abseB@iven the thawing of EC-Libya relations since the
lifting of EU sanctions in 2004, informal talks kmlved, and recently — February 2008 - the
Commission has proposed a negotiating mandate ‘foaraework agreement’ with this country, with
at its core the establishment of a free trade ageeé®

Consequently, in the face of Russia’s rejectiorihef ENP}’ Algeria having no interest in an ENP
Action Plan'® and the relations with Libya only having taken affer 2004, the potential of the
(ENP’s) rule-of-law-based market governance approact the face of ‘hard’ energy security
assertiveness is indeed questionable right fronotiteet.

The following graph supports this assertion. Itreharude oil imports into the EU-27 between 2000
and 2006, focusing on countries of origin. The rddas included are firstly, the ENP partner
countries which are oil producers; secondly theghENP absentees named above; and thirdly, for
comparative purposes, imports from OPEC in thag tariod.

13 EU Energy and Transport in figures, Statistiaathetbook 2007/2008, p. 32.

14|, Stein, "EU Energy Policy vis-a-vis Algeria: Glemges and Opportunities”, 11 THeologna Centre Journal of
International Affairs(2008), pp. 97-110. For example, the signatur¢hef Association agreement in 2001 has been
linked to garner support for Algeria’s bid to entiee WTO.

> Ibid, pp. 105-106.

6 Press Release of 27/02/2008, “Libya: Commissiorpgses negotiating mandate for a Framework Agreement
IP/08/308.

17 Although nevertheless included in the Europeaigimsurhood and Partnership Instrument.

8 M. Emerson, “European Neighbourhood Policy Twaaieon: Time indeed for an 'ENP PIusCEPS Policy Briefs
(2007), p. 32.
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Graph 1: Crude Oil Imports into the 27 Member Statethe EU. (EU-27)
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This graph implies that there is a high negativeetation between the development of ‘normal ENP
relations’ (existence of an Action Plan) with a gidouring country and the EU-27's level of

dependency on that country’s energy imports. Algio correlation does not necessarily imply

causality, other studies have convincingly arguet ait least Russia and Algeria are indeed highly
assertive because of their important role as enprgglucers? Consequently, with regard to these

ENP absentees, in its pursuit of supply-side ensggyrity through market governance, the Union’s
‘apolitical’ offer is of limited interest to prodirg countries who are keen on exerting the politica

influence they draw from the EU-27’s dependencyhair hydrocarbon resources.

Thus, accepting that a greater or diminished degrezelon the country’s energy imports will indeed
influence the relations with the Union for the meggnificant of the EU-27s energy importers, the
next sections seek to uncover the extent to witishis true in relation to other countries partitipg

in the ENP. As Graph 1 shows, the next most ingmbrimporting countries are Egypt and

Azerbaijan, with especially the latter being of wiog importance both as an energy transit and
producing country.

1% See Notes 6, 7 and 14.
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B. EU Neighbours with an ENP Action Plan

1. Overall commitment to EU Energy Objectives

In its non-paper on adding a thematic dimensiothéoENP, the Commission identified the following
neighbouring countries as energgnsit countries: Morocco, Tunisia, Southern Caucasusaidiy
Moldova and Belarus, while it identified as enesyppliers Algeria, Egypt, Libya, Azerbaijan, and
Russia?® For the purposes of this paper the emphasisligilbn Egypt and Azerbaijan given that
these countries both have the role of transit e¢gSBTC/BTE pipelines, etc.) and producer country.
Additionally, as shown by Graphs 2 and 3, the engigpduction of these countries is steadily

growing, and is projected to grow further in thenog years*

Graph 2: Evolution of Azeri & Eqgyptian Gas Prodoot000 - 2007.
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20

21

Non-paper on Thematic Dimensi®upran. 12, p. 15.
Energy Information Administration, Country repoas Egypt and Azerbaijan. Accessible on www.eia.goe [Last

Accessed, June $52008].
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Graph 3: Evolution of Azeri & Eqgyptian Oil Produzti 2000 - 2007.
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In the light of these two graphs could one exphet EEgypt and Azerbaijan might show greater
reluctance towards the Union’s market governangeageh when compared to the other ENP partner
countries, as with Russia or Algeria?

In order to provide an initial answer to this emguthe following table represents the ‘statemayits
purpose’ of the energy sections of all twelve Actl®lans concluded with ENP countries. The table
allows a textual comparison of the willingness itegpective country to sign up to the three primspl
of the EU’s energy policy, and on its face seemntsetin line with the overall trerfd:

22 The acronyms respectively stand for: The PaliestiAuthority (PA), Israel (ISR), Jordan (JOR), EgyeGY), Tunisia
(TUN), Morocco (MOR), Moldova (MOL), Ukraine (UKR), rnenia (ARM), Azerbaijan (AZE), Lebanon (LEB),
Georgia (GEO).
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Table One: Overall Energy Cooperation Objectives

|l |/ J|/E|T M M[UA|A|L |G
P|SIOG|U|O|O|K|R|Z|E|E
A|RIRIY N RIL/IRIM|E|B|O
Energy policy convergence... N [N|N|N|N|N|N|N|JY|Y|N|N
...towards EU energy policy objectives N [N|N|N|N|[N|[N|N[Y|N|N|N
Preparation of an updated energy policy convery
towards EU energy policy objectives. N [N|N|N|N|N|JY|N|N|N|N|N
Adoption of an overall energy policy convergi
towards EU energy policy objectives N IN|N|N|N|N|N|JY|N|N|N|N
Cooperate in the development of an overall longnt
energy strategy converging towards EU energy pg
objectives. N [NINJY|[N|IN[N|N|N[N|N|N
Take steps to adopt an updated overall energyyp
converging towards EU energy policy objectives. | N | N
Co-operation on energy policy N [Y|N
Step up energy cooperation with a view to graq
convergence, taking account of the characteristiqg
the Tunisian market, towards the objectives of
energy policy N [N[N|N|Y|N|N|N|N|N|N|N
Strengthen Moroccan energy policy at national
regional level N [N|N|N|N|JY|N|N|N|N|N|N
Develop a long term energy strategy converg
towards EU energy policy objectives N [N|IN|N|[N|IN|[N|N|N[NJY|N
Elaborate and implement a coherent long-term en
policy converging gradually with the EU ener
policy objectives including security of energy slyppf N [ N[N | N|N|N|N|{N|N|N|N|Y

Source: Own Compilation of ENP Action Plans

It is notable that Azerbaijan in its Action Plamgly states ‘energy policy convergence’ without a
reference to the Union’s energy objectives; it tappears unwilling to commit itself to the Union’s
approach to energy security. In the Moroccan @ndeli Action Plans too, there has been no such
inclusion.

Egypt does have a reference to the Union’s enebjgctives, although only ‘in the long term’, and
not insignificantly, the wording of the initiativ@arts with ‘cooperate’ on energy policy convergenc
rather than a more clear cut ‘adopting’ of EU eggyglicy objectives. This wording can be explained
by the fact that it implies more reciprocity in tevelopment of EU-Egypt relations, and very much
fits in the broader context in which Egypt is gexllgrquite assertive towards the Union. Note that
Tunisia and Israel too have preferred a refereaamdre reciprocal cooperation. Turning to Ukraine
and Georgia, important transit countries for Rusgjas and Caspian basin gas/oil respectively, one
sees fairly clear-cut commitments to align themsehith EU policy objectives.
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Consequently, on the basis of this highly succinalitative assessment the initial hypothesis holds
Given that Egypt and Azerbaijan are the two mogidrtant energy producing countries in the ENP,
the initiatives with this country will be either m@balanced for both parties, or will not mention
convergence towards EU policy objectives at alivéttheless, a limited broad policy statement might
be contradicted by the actual substance of codparaand consequently, to what extent is the
strategic importance of energy resources repredenteen ‘looking under the hood’ of the ENP

Action Plans? Stated differently, although Azejdoai might not want to sign up to a broad

commitment on its future policy convergence towakld objectives; and Egypt wants more

reciprocity in this regard, below the surface milgsignificant legal and political rapprochement?

So as to come to more precise conclusions in tegi@ hypothesis, an all-encompassing analysis of
the twelve Action Plans energy sections is requiasdvell as including any other relevant documents
governing bilateral relations. The following seci$ seek to achieve this goal through quantifyimeg t
contents of the ENP Action Plans’ energy sectiond BoU’s, and linking them to the relative
importance of energy producing countries in thegineourhood. The next section outlines the
methodgzlgogy followed evaluating the strength andhmitment of the ENP partner in the EU’s
relations:

2. Quantifying the ENP Action Plans’ Energy Secidviethodology

The approach followed for a more in-depth analgdithe energy initiatives in the ENP is a textual
comparison and subsequent quantification of alfEmergy’ sections of all twelve ENP Action plans.
These sections are essentially one or two pagései\ction Plan (of some 35 pages on average),
containing a list of initiatives the EU and the Epdtner pursue in their relationship. These itites

are political, non-legally binding commitments sagvto flesh out the article on energy cooperation
contained in the underlying contractual agreemtd, implementation of which can be linked to
certain elements of conditionality. Consequenglyme initiatives can be considered ‘stronger than
others’, depending on their more bland or broadodipatic language, or less or more concrete
references to EU or international standards.

The quantification of these initiatives was doneaoscale from 1 to 5, with one being the lowest and
five being the highest. To be more concrete, depto evaluate the ‘strength’ of a certain measure
dual criterion was used:

In the first instance, the ‘starting value’ was set on thasis of anevaluation of the verb or
introductory words used in the initiativesn the 1 to 5 scale. This includes such stat&smas
‘explore the possibility of; exchange information; aindertake steps to; develop cooperation; adopt;
strengthen; implement; accede to; explore posgdsliof, approximate; harmonize with'. These
formulations are considered as initially represtveeof the strength of a given initiative becatisey
signal the political commitment a partner countiyowever, it is insufficient to come to a conclusiv
valuation of the initiatives’ content, given thengolexity of some formulations, as well as diverse
content following the initial wording. Hence, se # set the final value a second criterion was
applied, namely an evaluation of thetual content of the proposed measure

Three examples on the basis of table above on lbpeticy convergence can illustrate this approach:

= Ukraine: ‘Adoption of an energy policy...” given ifsm wording is accorded a starting value of
3/5, whereas the second part ‘...converging towatdsgergy policy objectives’ leads to a final
valuation of 4/5.

23 ENP Action Plans are a useful source of comparfso several reasons. Firstly, they have a netihigh level of
uniformity in presentation, making comparison pbksiand relevant. Secondly, they outline politiceent of both the
Union and the partner country, as well as servinfiesh out the energy cooperation article of thdarlying contractual
agreement.
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= Egypt: ‘Cooperate in the development of an ovelatig term energy strategy’ is accorded a
starting value of 2/5 given that cooperation impleeweaker commitment in terms of results and
is only focused on the long term. The referenceais EU energy policy objectives’ then leads
to final valuation of 3/5.

This method has three immediate potential weaksedgstly, the subjectivity of such an exercise,
secondly, the potential irrelevance of linguistiffedtences, and thirdly the fact that the ActiomPis
not the sole focus of EU-ENP Partner relations.

So as to alleviate the first concern, the ‘exetctdevaluation and calculating has been conducted
twice with the support of another researcher, andssto assuage the problem of linguistics, it roest
noted that the graph is based on around 200 imggBcross 12 Action Plans. It is thus submitied
with such a relatively large number of separatéiatives, minor linguistic differences have not
skewed the broader trend that emerges.

One third and final caveat is that for Ukraine @mrbaijan, aside from the ENP Action Plans, their
relations are governed by two Memoranda of Undeditey. However, a close reading of both
MoU'’s reveals that the formulations and contentont the perspective of the methodology outlined
above — is generally in step with the strength emithtives of the ENP Action Plans, and where
differences do occur, these have been incorpofatiesving that same methodology outlined above.

As regarddJkraine, it can be argued that the additional documeneseio concretize the planning for
policy convergence in the form of ‘roadmaps’, didrig some of the conditionality that underlies the
Union’s relations with this country, which is patlarly true for eventual Ukrainian accession te th
Energy Community Treaty.

The picture is somewhat different wikzerbaijan in that on certain points this MoU expands the
Action Plan, and following the dual methodologygoiantifying the initiatives, in fact strengthennit
the favour of EU objectives, such as for exampleupgh establishing a ‘strategic partnership’
between the Union and AzerbaijainConsequently, where appropriate, the ‘strengtlueiabf the
ENP Action Plan initiative with Azerbaijan would bevised to accord with any further concretization
the MoU might have given.

In the following subsection the results of this rei@e will be outlined in a first graph, and
subsequently cross-referenced with the oil andpgaguctiveness of the respective ENP countries, so
as to reach final conclusions on the hypothesiggubabove.

24 Additionally it must be noted that generally Bemmission is the institution which sets the agemidthe meeting with
the third country as well as proposing the textb® negotiated, and consequently when the initiatiae been
‘downgraded’, such can certainly be seen as aromg®f the bilateral negotiation process.

% Note that the Azerbaijani Action Plan and MoU eveigned on the same day, 4 November 2006.
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3. Quantitative analysis of differentiation in eggrcooperation

Chart 1: Differentiation in the ENP Action Plansiétgy Sections

Comparative Chart of ENP Action Plans'Energy Sestio
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Source: Own Compilation of ENP Action Plans

This comparative chart shows three distinct elemdirstly, the absolute amounts of initiativesaof
given strength, represented by the five bars irctiat. Secondly, the normal average (‘mean’) ef th
initiatives, thus taking into account the amountimfiatives in a given ENP Action Plan as an
indicator of the strength of the relations withtteNP partner. (Represented by the full line) Tiyird
the graph contains the weighted averages of thiatises, thus focusing solely on the strength galu
of the initiatives, but not incorporating the ambahinitiatives as a relative factor.

When focusing on the normal average strength ofirttiiatives in the energy sections of the ENP
action plans, one sees that Azerbaijan, Egypt gadike are at the top end of the spectrum while the
Palestinian Authority, Tunisia and Georgia lie la¢ tbottom end of the spectrum. Recall that the
hypothesis was that energy producing countries/éaieater assertiveness from their status, arnd tha
this would be reflected in more limited and les®rsg energy sections in the Action Plans. With
regard to Egypt and Azerbaijan, it is in fact thepaosite. The graph shows that Azerbaijan, an
increasingly relevant energy supplier in the Urgaréighbourhood as graphs 2 and 3 have shown, has
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indeed quite an elaborate set of strongly formdlatéiatives in its energy relations with the Unio
The same conclusion holds with respect to Egypt.

When eliminating the number of initiatives in thetdn Plan as a factor of relevance, and focusing
solely on the content of energy cooperation inited (weighted average); the picture changes
somewhat. The dotted line in the graph, which thefgesents solely the overall strength of the
measures in the Action Plans, shows that Azerbagarains the third strongest action plan out of all
twelve, while Egypt has significantly dropped te third lowest place out of all twelve.

This thus implies that while Egypt may have mantidtives, their formulation and content is almost
the weakest of all Action Plans. More specificaltle Egyptian action plan has fewer concrete
references to EU energy objectives (security ofpblypenvironment, market principles); and
additionally the document wraps its initiatives l@ss strict expressions such as ‘take steps to’ or
‘explore the possibility of' rather than ‘Developt ‘Adopt.” Consequently, for this country, theach
shows that it does indeed have less enthusiasmcEptathe EU’s objectives in its energy policy,
although such is not necessarily causally linkedstgrowing position as an energy producer. What
can arguably account for the limited strength af Egyptian AP’s energy section is the broader
reluctant stance on the part of the Egyptian gawemnt towards the ENP, which ‘does not appreciate
the idea of political conditionality® Consequently, the findings in the energy canges explained
not (solely) by assertiveness flowing from EU enedgpendency, but simply reflects the overall
trend: To paraphrase one observer on the stanEgyqft towards the ENP: “Egypt is 5000 years old,
the European Union is 50 years old:; it is the EWwhould listen to Egypt and not vice ver$a.”

As regards Azerbaijan, on both accounts this cgurds one of the strongest energy sections, whether
it is content and amount, or content alone. Thalfsection below seeks to highlight some of the
reasons that might explain the findings in relatiothis country. On the one hand it is logicalttthe

EU would want to cooperate with this country givesngrowing importance, explaining the breadth of
the energy section and the MoU; on the other hamtbés counter the initial hypothesis that the
greater the energy production, the lower coopematiould be.

A final word on the results of Ukraine is also ilage. There too, it is apparent that this couhtxg
extensively engaged the Union in the field of egetmpth as regards scope and depth of initiatives.
Arguably, this can be explained by the fact thad tdountry is generally seen as the ‘most willing’
partner in this policy, and has indeed been idiedtibs ‘the most vocal state in the neighbourhood
proclaiming its desire to join the EE’

4. Energy Security: The prime focus in EU- AzedraiRelations

The reason why the hypothesis did not hold for Bagan, it is argued, lies exactly in the fact ttred
Union did respond to the critique that too littkeeation has gone to supply-side energy securitg, a
too much has gone to market extension. IndeetherMoU and the AP concluded with Azerbaijan,
while certainly including the ‘gradual convergentwsvards the principles of the EU market,” the
Union has in fact very much focused on supply sgcand transit security — even to the detriment of
the market governance approach. This argumenigpasted by the next chart which represents a
topical strength analysis of the initiatives of #eerbaijani AP and MoU:

% gSee Emersorsupran.18, p. 27.
27 source on file with author.
2 gSee Emersorsupran. 18, p. 26.
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Chart 2: Topical Strength Analysis of the Azeri idatPlan’s energy Section
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Source: Own Compilation on the Basis of Azeri Acitan & MoU.

This graph shows that in the relations with Azgdrgi the focus lies on the security of supply
(development of Shah Deniz gas field), the secuwoftyhe energy transit networks (BTC and BTE
pipelines) as well as regional cooperation (Baktative, Black Sea), and much less (20 per cent) o
renewable energy as well as somewhat less (13.4qm@) on energy market restructuring inside
Azerbaijan.

Consequently, in setting up the ‘strategic energtnership’ with this country, environment and free
market principles have received noticeably lesnétin in favour of supply-side security. Whilésth
result is significant from the perspective of theidh’s ‘value-based approach’ to external relations
face of geopolitical realities, it does serve temtate the critique on that approach which undegd
the hypothesis of this paper.

The Commission progress reports of 3 April 2008Her support these findingsIn the document

focusing on Azerbaijan specifically, four paragraine dedicated to energy cooperation, the content
of which is mirrored in the ENP sectoral progresgort of the same date. In the dedicated country
report, the text is almost entirely dedicated te tountry’s role as an energy transit and producing

2 European Commission Staff Working Documéhygress Report AzerbaijaBEC(2008)391, Brussels, 3 April 2008.
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country, and only in the fourth paragraph doesdtmission note some evolutions on electricity
tariffs and improved ‘bill collection’. The Azerban progress report further notes that the flow of
commercial oil has commenced through Baku-Thilisian pipeline since 2007, that gas production
from the Shah Deniz field started up, and that Ba&u-Thilisi-Erzurum gas pipeline was put into
operatior® In opposition, on renewable energy, one will fil much in the progress report except
for the fact that “The country increasingly putspdrasis on the development of renewable energy
sources” and that it has “further implemented tteesprogramme on the use of alternative and
renewable energy”.

Consequently, it can be concluded that in the El@fBaijani relations, supply-side energy security
has indeed not been neglected, but that on thearyrit is the prime focus of energy cooperatiothwi
this ENP Partner. Evidently these findings shdadcput in perspective, given that the Union is much
more dependent on other countries not includederBNP than it is on Azerbaijan or Egypt. Indeed,
in 2007 Azerbaijan was only responsible for 1.1%hefworld’s oil production, while Egypt accounts
for only 0.9%. For gas production, Azerbaijan asded for 0.3% and Egypt produced 1.6% of total
world natural gas. Graph 4 below serves to ilatstthis.

Graph 4 — Strength of ENP Action Plan Energy Sectigrsus net Oil Import/Expdtt

Net Oil Import/Export (2006) versus Strength of Acton Plan
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% Ibid, p. 14.

31 Two clarifications to this graph are necessaiwstly, it should be noted that Egypt is in thisph a relatively small net
exporter of oil. However this has grown since thamd is projected to grow extensively in the rfeture. However,
2006 are the most recent export figures publiciilable. Secondly, in this graph, the relationthvfilgeria have been
valued as ‘20’, due to the ongoing negotiations darenergy Memorandum of Understanding, whereagahikand
Russian relations have been valued as ‘15’ mainlgdonparative purposes.
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V. Concluding remarks

This paper has thus shown that increased asserisef an energy producer is a significant faaor t

be taken into account in the face of the Unionle-hased approach to energy security, but that with
the less important producing countries this is mieds of an explanatory factor. In the case of
Azerbaijan, the EU has succeeded in achieving d adjusted approach to reflect supply-side

security, not neglecting the competitiveness andrenment prongs but certainly not letting them

overshadow the energy security aspect of its farpwicy.

Consequently, the true test-case for the EU’s tpreaged approach to energy security will lie mot i
the Neighbourhood Policy, but in the outcome ofribey agreement to be negotiated between the EU
and Russia. It was no coincidence that the Juf8 B@gh-level meeting which launched these talks
took place in Khanty-Mansiysk, the ‘oil-capital’ Sfberia®

(Contd.)
%2 http://www.eia.doe.gov/ [Last accessed, June@6g].
33 See Euobserver.com: EU and Russia try to injestggrinto mutual ties: http://euobserver.com/?aBBe7 .
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The Implementation of Targeted Sanctions in the Euspean Union

Andrés Delgado Casteleito

l. Preliminary remarks

Economic sanctions can be defined as the exer€ipeessure by one state or a coalition of states to
produce a change in the political behaviour of heostate or group of statesiowever, since the
beginning of the 90’s this approach towards sanstitas shifted. Although one of the objectives of
sanctions continues to be the change in the belnawioa State, the way to tackle that problem is no
longer constrained to putting pressure on the $katrigh general economic measures, such as trade
embargoes, but though specific measures desigrtadkie specific sectors or people. These new type
of sanctions are so-called “targeted sanctions”aedntended to avoid the “collateral” damagesroft
causes by trade sanctidnSuch measures, which range from sectoral embargmeisa bans or the
freezing of financial assets, are designed to ntbegressure from the whole state, including thé ci
society, to the people directly responsible. As tbpresentative of Canada in the United Nations
Security explains, these so-called smart sanctinag be usedrot only against abusive national
decision-makers, but also against terrorists, refselvements, modern-day warlords and other non-
State actors that perpetuate or profit from humarifesing”® Sanctions seem no longer to be
envisaged only as a way of obtaining a certain gonffom a State but also as a basic instrument in
the war against international terrorism. Thus, ét#g sanctions are configured as on of the
fundamental International Law instruments for thaintenance of international peace and security,
regardless of the origin of the threat (Statesoor-8tate entities).

The European Union (EU) has not escaped this trendernational sanctions. On the contrary, it has
fully embraced it. Alongside traditional economianstions, the EU’s strategy uses this kind of
sanctioning frequently, even when they are not @mgnting any United Nations Security Council
Resolutions (UNSCR). More specifically, the EU ll@veloped an interesting practice in relation to
the use of this targeted sanctions against indalgjespecially under its anti -terrorist policyhieh is
demonstrating some of the deficiencies of the Eldisstitutional architecture.

This paper focuses on the implementation of thesgeted sanctions against individuals within the
EU’s multilevel structure, and which are the maimmuggles that the EU encounters when
implementing these sanctions. Although there isitgl®f literature surrounding targeted sanctions
against individual$ little has been said about the legal basis ofgtige. On what grounds can the EU

U Doctoral Researcher, Law Department, Europeanddsity Institute (andres.delgado@eui.eu). The autlould like to
thank Marise Cremona and Mikael Eriksson for thegful comments and remarks. The usual disclaimaiesp

1 P. KoutrakosTrade, Foreign Policy & Defence in EU Constitutiohaiw (Oxford, 2001), p. 50.

2 A. W. De Vries, "European Union Sanctions Agaitst Federal Republic of Yugoslavia from 1998 to®0® Especial
Exercise in Targeting", in D. Cortright and G. Lop8mart Sanctions: Targeting Economic Statedi@fford, 2002), p.
86.

8 UN Security Council. Fifty-fith year. 42f'8meeting. 17 of April 2000. S/PV.4218. p. 25.

4 See, among others: C. Eckes, "Judicial Review ofj@an Anti-Terrorism Measures-The Yusuf and Kadigéments
of the Court of First Instance”, 1Buropean Law Journa(2008). P. Eeckhout, "Community Terrorism Listings,
Fundamental Rights, and UN Security Council Resolstiém Search of the Right Fit", Buropean Constitutional Law
Review(2007). T. Anderson, |. Cameron and K. Nordba&k) 'Blacklisting: The Renaissance of Imperial Powet,dn
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adopt sanctions against individuals? Which is #t®nale for choosing one legal basis over another?
The choice of the appropriate legal basis has itatishal significance, not only does it determine
the scope of EU competence, or indicate the detisiaking process for the adoption of the
legislation® it also casts light on the way certain policieskvddow should sanctions against terrorist
be understood? Should they be considered as amadnternational Security and Foreign Policy? Or
should they be considered as matter of Internalilgge

The paper is divided into three parts. First, éinglyses the actual EU legal framework to seehtatw
extent the provisions enshrined in the Treatieandigg sanctions can also be used as the lega basi
for targeted sanctions against individuals. Theosd@art of the paper examines the implementation
practice carried on by the EU. In this respect @uoon the different subjects targeted by the EU
through sanctions, and secondly the current litgatn this regard within the European Court of
Justice (ECJ) and the Court of First Instance (@Hl)be analysed. The third part of the paper &ffe
some conclusions on the topic as well as it brieRgmines the future of the EU sanctioning practice
as envisaged in the Lisbon Treaty.

Il. EU sanctions legal framework

A. Sanctions as a cross-pillar issue.
As some authors have pointed out, sanctions hase dne area

“where there is an overlap between foreign poliegt action in the commercial field; it is an areaeveh
the policy reason for action falls outside Commyieibmpetence but the means of achieving that policy
include measures falling within Communit{.”

Thus, the imposition of economic sanctions has Ileatitionally a cross-pillar issue, covered bye th
Second Pillar—first with European Political Co-cgigon (EPCY and now with the Common Foreign
and Security Policy (hereafter CF&RYhe First Pillar, and the Third Pillar. Within th@FSP,
sanctions are taken on the basis of article 16@TEU:

“The Council shall adopt common positions. Commogijions shall define the approach of the Union
to a particular matter of a geographical or thematture. Member States shall ensure that their
national policies conform to the common positions.”

Common positions lay down an obligation on the Mentbtates to conform their national policies to
the Common Positions. However, what are the effgfctlsis instrument? Can they be considered legal
instruments insofar as they regulate rights antatibns of citizens? Or are they political acttisiy

paths of action for the Member States? The legaltaddter of the Common Positions as a whole
remains uncertain. A Common Position is a politaet that is not supposed to produce of itselfllega

(Contd.)
a Global Scale", 1&£uropean Business Law Revi¢2003). M. Nettesheim, "U.N. Sanctions Against ndiials - A
Challenge to the Architecture of European Union Goarce”, 44CML Rev(2007). J. Santos Vara, "El Control Judicial
de la Ejecucion de las Sanciones Antiterroristh€dasejo de Seguridad En la Union EuropeaREEI (2008).

> Opinion 2/00 e Cartagena Protoc)l[2001] ECR 1-9713, para. 5.

P. Koutrakos, “Legal Basis and Delimitation of Gmetence”, in M. Cremona and B. De Witte (ed&Y Foreign
Relations Law: Constitutional Fundamenté3xford, 2008), p. 198.

I. Macleod, I. D. Hendry and S. Hyefthe External Relations of the European Communige$anual of Law and
Practice (Oxford, 1996), p. 352.

An analysis of this practice can be found in Kakibs,supran. 1, pp. 49 — 66.

As it will be shown, some of the measures adojiethe Common Position which adopts smart sanstiagainst
individuals fall outside the Community competeneguiring the Member States to implement this messu
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effects in relation to third partié8However, the Court has also recognized that thereertain types

of Common Position that because of their conteey #ne really intended to produce legal effects in
relation to third parties’ Therefore, as Eeckhout argues, especially in thest of sanctions,
Common positions have a legislative character, ipadne to the fact that the implementation of
sanctions has as a main consequence the breaKinfi-@fonomic relations between the EU and the
sanctioned State or individu&.This breaking-off of economic relations may entaé prohibition of
companies operating in the EU to enter into any loh business with companies of the sanctioned
State'® Hence, based on the legal character of the ComPusitions imposing sanctions, the
necessity of conforming national policies is stranthan with other Common Positions which address
more general topic$.

B. Legal basis for the implementation of smart saionis within the EC

Common Positions establishing sanctions againsgdThiates envisage the necessity of Community
action and of the Member States, due to the digidbh of competence between the EC and the
Member States.

Given the necessity of Community instruments tolement the certain sanctions adopted within the
CFSP, the Treaty Establishing the European Commuyhgreafter TEC) envisages two provisions
which serve as the bridge between both pillars.firbeprovision, Article 301, reads as follows:

“Where it is provided, in a common position or ifo@t action adopted according to the provisiohs o

the Treaty on European Union relating to the comfieoeign and security policy, for an action by the

Community to interrupt or to reduce, in part or gdetely, economic relations with one or more third

countries, the Council shall take the necessargnirgneasures. The Council shall act by a qualified
majority on a proposal from the Commission.”

As can be seen, theatio materiae of the provision goes beyond the usual scope pttems —
traditionally constrained to trade measures — bgingpa reference to economic relatidnglthough
“economic relatiorisis a broad concept, not all sanctions can be t&abpn the basis of this article.
There are sanctions which do not have an econaaicnale behind them (e.g visa bans), so they
must be implemented by other subjects. In the fipecase of the visa bans they would be
implemented by the Member States.

Furthermore, Article 301 clearly followstio personaethe past practice of the EPC by speaking of
“countries”. Given this, Article 301 would not sedm be the most appropriate legal basis for the
implementation of sanctions targeted to other sujdifferent from States. However, as it will be

shown that, in practice, the EC has broadenedaheept of State, in order to apply it also to nadie

of the sanctioned state.

Moreover, regarding the scope of this provisiatio personae not all countries can be subject to

sanctions; these include only third countries (Bt Member States) and subsequently individuals
linked with that State. Thus, the implementatiomd&@ommon position adopting sanctions against EU
nationals with no international link would not baglemented through article 301; it should be done

10 p. EeckhoutExternal Relations of the European Union: Legal &whstitutional Foundation@Oxford, 2004), p. 404.

1 Case C-355/08egi et a[2007] ECR 1-01657, para. 54.

12 p. Eeckhout, External Relations of the Europeaiotiregal and Constitutional Foundations, (Oxfo€®2), p. 404.

13 Case C-84/9Bosphorus Hava Yollari Turizm ve Ticaret AS v Marigor Transport, Energy and Communications and

others[1996] ECR 1-03953, para. 14.

See, e.g., Council Common Position of 21 Octob&228h Rwanda and repealing Common Position 2001/7ER#CF
0J 2002 L 285/3.

15 p. KoutrakosEU International Relations La@Oxford, 2006), p. 432.
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instead through the Third Pill&}In practice, this situation often refers to intrterrorism. From this
perspective, the legal basis to adopt those pangsivould be articles 29 and 31.1 TEThe second
provision enshrined in the TEC regarding sanctisrsticle 60.1:

“If, in the cases envisaged in Article 301, actlmnthe Community is deemed necessary, the Council
may, in accordance with the procedure providedrfdkrticle 301, take the necessary urgent measures
on the movement of capital and on payments asdsdhe third countries concerned.”

Nor does the second provision seem to be an apatedegal basis for these targeted sanctions
insofar as it merely configures itself lex specialisof Article 301. How then does the EC implement
those targeted sanctions which overcome the tomditiconcept of State?

Il. EC implementation of targeted sanctions agaist individuals

Notwithstanding this lack of a better legal basi¢him the TEC, the EC has made an attempt to
differentiate between two different groups of sa ratio personae One group is formed by all
those sanctions aimed on one form or another tesStéihe other group is related to sanctions tat fig
international terrorism.

A. Targeted sanctions against individuals linked wishthird State

Regarding the first type of targeted sanctionschviaim at third States’ decision-makers, the EC has
used a dual legal basis for the adoption implemgnteasures. The regulations are based on articles
301 and 60.1 TEC. In principle, there should notabg problem regarding this group of sanctions,
since, although they are targeted against indivijuhey belong to the sanctioned State bureaucracy
For instance, as a consequence of the violationgerhational electoral standards and the crackdow
on civil society and democratic opposition in tlwatext of the 19 March 2006 Presidential elections
by Belarusians’ authorities, the EU decided to 8ancBelarus by applying restrictive measures to
those responsible for the violation of internatioakectoral standard8. The sanctions targeted the
individuals directly responsible by laying downist identifying thent? This list included individuals
like the President of Belarus to Judge of the Mwsdéstrict of Minsk®® This example shows how
targeted sanctions can be used as a way to tdudde directly responsible for the conduct the EU
seeks to be changed in a Third State, while atsdmae time trying to diminish the effect of the
sanctions on civil society.

However, as was mentioned in the beginringygeted sanctions do not only apply to Statetssiten
makers, but also to: 1) entities which or persohs whysically controlled part of the territory of a

P. De Cesari, “The European Union”, in G. Nesi.)elahternational Cooperation in Counter-Terrorism: Thited
Nations and Regional Organizations in the Fight AgaiTerrorism(Hampshire, 2006), pp. 207 - 229.

Council Decision 2003/48/JHA of 19 December 2002te implementation of specific measures for gotiad judicial
cooperation to combat terrorism in accordance #ititle 4 of Common Position 2001/931/CFSR] 2003 L 16/68

18 Council Common Position 2006/362/CFSP of 18 May&2@fmending Common Position 2006/276/CFSP concerning
restrictive measures against certain officials dbBes,0J 2006, L 134/45. Council Regulation (EC) No 765/2006.8
May 2006 concerning restrictive measures againssiéent Lukashenko and certain officials of Bela®§,2006 L
134/1.

The drafting of lists of people sanctioned is alsureferred as Blacklisting and is the most impott form of
implementing targeted sanctions. See T. AndersdBaimeron and K. Nordback, "EU Blacklisting: The Resance of
Imperial Power, but on a Global Scale",Bdropean Business Law Reviég003), p. 112.

20 Annex Il of Common Position 2006/362/CFSP.
Seesupran. 4.
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third country; and 2) against entities which orspsms who effectively controlled the government
apparatus of a third country and also against persmd entities associated with them and who or
which provided them with financial support.

In relation to the persons who physically contmbligart of the territory of a third country, these
sanctions are usually adopted in response to @mnait conflic? For example, the EU imposed
sanctions against the illegal government of Anjoirathe Union of Comoro$. The EU was not
imposing sanctions to pressure a State but tolegall government which acted in defiance of the
federal government of the Union of Comoros and Affrican Union. Nevertheless, how does this
absence of a sanction8thtefit with the scope ratio personae of articles aatl 60 TEC?

Both the Commission and the Council argue thatlarB01 and 60 are the appropriate legal basis to
the extent that there is a link between the indigldtargeted and the territory of the third country
sanctioned” Thus, the Commission and the Council embrace acbimterpretation of the concept of
state, and of its members.

Furthermore, the EU has also applied targeted ismscagainst people or entities which controllesl th
government apparatus of a third country and alsinagpersons and entities associated with them and
who or which provided them with financial suppofhe Council and the Commission are using
articles 301 and 60 TEC to individuals who cangcifte conduct of a State. In this regard, Regudati
872/2004° would be a good example. This regulation whichlengnts a Common position, which
implements a UNSCR, imposes the freezing of fundgpample who are associated with the ex-
president of Liberia. The regulation considers:that

“In view of the negative impact on Liberia of thansfer abroad of misappropriated funds and assets,
and the use of such misappropriated funds by Chaidglor and his associates to undermine peace and
stability in Liberia and the region, the freezinfytbe funds of Charles Taylor and his associates is
necessary®

In the Minin casé! the CFI has had the opportunity to examine thaliggof these particular
sanctions against Charles Taylor and his associates of the arguments of the claimant was that the

“addressees of measures provided for by ArticleE60and 301 EC are third countries. Consequently,
those articles do not constitute an adequate lbgals for the purposes of adopting punitive or

preventative measures affecting individuals andipcing direct effect on them. Such measures do not
fall within the Community’s competencé®”

This strict interpretation of the ratio personaeauicle 301 and 60.1 TEC put forward by the claita
was rejected by the CFI. In this regard, the Clarstood that to the extent that

See, e.g., Council Regulation (EC) No 1705/98 of@8 1998 concerning the interruption of certator@mic relations
with Angola in order to induce the ‘Unido Nacionzdra a Independéncia Total de Angola’ (UNITA) tdfilluits
obligations in the peace process, and repealingn€bRegulation (EC) No 2229/90J 1998 L 215, p. 1.

Council Common Position 2008/187/CFSP of 3 March 82@dncerning restrictive measures against the alleg
government of Anjouan in the Union of Comor@s] 2008 L 59/32. Council Regulation (EC) No 243/2008 6fMarch
2008 imposing certain restrictive measures on Hegal authorities of the island of Anjouan in thimion of the
Comoros0J 2008 L 75/53

24 Case T-315/0Yassin Abdullah Kadi v. Council of the Europeandrj2005] ECR 11-03649, para. 90.

® Council Regulation (EC) No 872/2004 of 29 April 20fBhcerning further restrictive measures in refatim Liberia, OJ
2004 L 162/32.

% |bid, “Whereas” 3 and 4.
7 Case T-362/0&eonid Minin v Commission of the European Commusii#ie07] ECR 11-002003.
2 |pid, para. 59.
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“Charles Taylor and his associates continue to bk @ undermine peace in Liberia and in
neighbouring countries, the restrictive measurexptetl against them have a sufficient link with the
territory or the rulers of that country to be redgd as ‘[seeking] to interrupt or to reduce, intpar
completely, economic relations with [a] ... third oddiy]’, for the purpose of Articles 60 EC and 301
EC.%

The CFI interprets the concept of third countryairbroad sense. Here, sanctions are motivated in
favour of the third States not against it. The Btbtigh these sanctions does not seek to infludrece t
behaviour of Liberia; it seeks to impede Charlegldrafrom influencing the third Country.

The current EC practice on the implementation ajaéted sanctions linked with a State has adopted a
broad interpretation of State. Individuals can bleject to restrictive measure form the EC if thap c
affect in someway a Third State. There is no nedzbtpart of the State bureaucracy, or be pardef a
facto government; all that is required is the possipititat the individual might influence a State’s
behaviour.

B. Sanctions as a counter-terrorism tool.

As pointed out at the beginning of this paper, ¢sed sanctions are not limited to the exercise of
pressure within the International Community. Thag also one of the basic tools of fighting
terrorism. Nevertheless, one of the basic charatitsy of modern terrorism is that sometimes it has
no link with any territory or countrif. Furthermore, sometimes it is not even internatidh@ommon
Position 2001/931/CFSPlist a series of individuals and entities considieas terrorist and therefore
subject sanctions. This list includes not only gowand individuals linked with a third country
( Hamas or the Palestinian Islamic Jihad, e.g.}, &so internal terrorist groups like E.T.A,
G.R.A.P.O. or the Real IRA. However, the implemé&otaof this Common Position has not followed
its unitary view of terrorism. The implementing tingnents vary depending on their origin. If the
terrorist group has a foreign origin, the implenmemtmeasures will be done in the first pillar,
regardless of their link with at third State. Or tbontrary, if the group has an internal origin the
implementing measures will be done through thedrRitlar.

The Council has used a triple legal basis for thaption of targeted sanctions to fight internationa
terrorism. The legal basis used is article 301aid 308 TEC. Article 308 reads as follows:

“If action by the Community should prove necesstrattain, in the course of the operation of the
common market, one of the objectives of the Comigurand this Treaty has not provided the
necessary powers, the Council shall, acting unamstyoon a proposal from the Commission and after
consulting the European Parliament, take the ap@@omeasures.”

This provision enables the Community to carry asitfiinctions with a view to attaining one of the
objectives laid down by the Treaty, when no specfrovisions of the Treaty confer on the
Community institutions express or implied powerstt® This use of article 308 TEC tries to fill the
gap left by the lack of any link with a territorjhus, the scope of articles 301 and 60 is not lzoedl

to cover any kind of restrictive measure adopted i@ommon Position. The use of article 308 is a
consequence of the background on which the firsintay-terrorist sanctions emerged. The first

2 |bid, para. 72.

30 Case T-306/0Ahmed Ali Yusuf. Council of the European Unig8005] ECR 11-03533, para. 93.
31 Case C-355/08egi et a[2007] ECR 1-01657.

%2 Council Common Position 2001/931/CFSP of 27 Decerad@1 on the application of specific measures dmiuat
terrorism,0J 2001 L 344/93.

33 Case T-315/0Yassin Abdullah Kadi v. Council of the Europeariddrj2005] ECR 11-03649, para. 64.
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counter-terrorist sanctioffswere the continuation of the sanctions imposednatizhe members of
Taliban regime in Afghanistan after its collapstofeing the armed intervention of the international
coalition® The sanctions against the Taliban regime weretadagnder articles 301 and 60.1 TEC
following the usual practice on this issue. Howewadter the collapse of the Taliban Regime thers wa
no link with a third Country which would allow thadoption of the sanctions only with those
provisions. As a result, article 308 was added.

This use of article 308 remains a disputed issnea Iseries of cases regarding counter-terrorism
sanctions? the CFI had to consider, among other issues, it wktent a regulation implementing the
freezing of assets of certain individuals for ceurierrorist purposes could be adopted under esticl
301, 60 and 308 TEC. In this particular case whigeee is no link between the individual targeted an
a State sanctioned, the Court considered that sidaghe previous articles, Article 308 was needed.

However, the reasoning of the CFl in this resp@&sdnot seem as convincing as might be expected.
For the Court, neither article 301 and 60, norcEtB08 considered alone constitute the appropriate
legal basis, but together they do. Two requisitestnbe met in order to use article 308 as a single
legal basis. The CFI considers that, although itlsé flequisite of article 308 is met, that is, #é no
other provision on the TEC thatjiVes the Community institutions the necessary ptovadopt the
measure in question”the second prerequisite — the necessity to attaenof the objectives of the
Community — was not met with these sanctions.

Therefore, if one of the requisites that permit thiectioning of 308 is not met, how does the CFI
justify the use of Article 308? It justifies ifdr the sake of consistericyf Tomuschat welcomed this
interpretation as an intelligent answer on thed#st article 301 TEC allows the EC to implement a
coherent external policy which, according to Agi@ TEU, should in any event constitute a coherent
whole® For the CFlI, the requisite of consistency in Elleexal activities permits the export of EU
objectives to the EC so they can be pursued wittl@B08.

A number of critical remarks can be directed as tieiasoning: first, the use consistency is in otoer
export objectives to the Community Pillar from tbther Pillars; and second the consequences of
considering article 308 a cross-pillar provision.

In relation to the consideration of consistencyaa€EC objective, it can be said that the CFI selems
be assuming that the sanctions imposed within thendwork of the EU always need an EC
implementing measure. However, the practice of CE&fttions includes measures not only to be
implemented by the EC but also by its Member Stateby the Third Pillar. In fact, all the measures
implementing sanctions against internal terronistimmplemented through the Third Pillar.

34 Council Regulation (EC) No 881/2002 of 27 May 206®dsing certain specific restrictive measures thega@gainst

certain persons and entities associated with Udaimd.aden, the Al-Qaida network and the Talibangd aepealing
Council Regulation (EC) No 467/2001 prohibiting the@est of certain goods and services to Afghanissaengthening
the flight ban and extending the freeze of funds ather financial resources in respect of the Balibf AfghanistanQJ
2002 L 139/9.

% Council Regulation (EC) No 467/2001 of 6 March 2Qfrbhibiting the export of certain goods and sewite
Afghanistan, strengthening the flight ban and editegp the freeze of funds and other financial resesiin respect of the
Taliban of Afghanistan, and repealing Regulation (EG)337/20000J L 67/1.

% Case T-306/0Yusuf and Al Barakaat International Foundation vu@oil and Commissiof2005] ECR 11-03533. Case
T-315/01Yassin Abdullah Kadi v. Council of the European Wri005] ECR 11-03649. Case T-253/@hafiq Ayadi v.
Council of the European Unid2006] ECR 11-02139.

37 Case T-306/0Yusuf and Al Barakaat International Foundation vu@ail and Commissiof2005] ECR 11-03533, para.
164.

%8 C. Tomuschat, "Case T-306/01, Ahmed Ali Yusuf AhBarakaat International Foundation v. Council &ammission,
judgment of the Court of First Instance of 21 Sefen?005; Case T-315/01, Yassin Abdullah Kadi v. @duend
Commission, judgment of the Court of First Instant2loSeptember 2005", 43ML Rev(2006), p. 540.
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In relation to the interaction between pillars witarticle 308, The CFl is establishing, articlé83® a
cross-pillar provision. Following this logic, Artee 308 could be used to grant competence to the EC
to pursue an EU objective. This view would endanberdelimitation between pillars as laid down in
article 47 TEU. The interaction between pillars oaty happen when there are provisions in the TEC
designed to that effect. Article 301 TEC is on¢hafse provisions.

The use of a triple legal basis for the adoptioc@inter-terrorist sanctions has been recentlydzhck
up by the EC3’ However its reasoning differs from that the CFhékeas the CFl considers that 308
can be used to pursue objectives enshrined inEw The ECJ considers that article 308 must be used
to complement articles 301 and 60 inasmashthese provisions are the expression of an ainpli
underlying objective, namely, that of making itgibke to adopt such measures through the efficient
use of a Community instruméfit

Furthermore, the ECJ also understands that to xtentethat the freezing of assets and funds
envisaged in the adopted sanctions can affectfkeeation of the common market, they &n&ed to
the operation of the common market within the megof article 308"

This interpretation of article 308 safeguards tivéstbn between pillars. ECJ’s recourse to undedyi
objectives and links with the common market on baad denies the expansive effect of the cross-
pillar nature of article 301, but on the otherséems to be establishing tb#et utileof articles 301
and 60.1 as an objective of the EC. The ECJ asstimésvithin those two integrated but separate
legal orders constituted by the Union and the Conitytf there is no other way of achieving the
objectives pursued by those provisions. Moreoves,ECJ claims that by not extending the scope of
articles 301 and 60 to subsume individuals, theaihjes pursued by it mainly implement CFSP
restrictive measures against third Countries. trepto explain how the efficiency of those prouwsio
would be undermined if the triple legal basis wadeé repealed, the Court claims that leaving the
implementation to the Member States would affeet thinctioning of the internal mark&t.This
argument had already been consistently rejectatlbZFI:

“the implementation of [sanctions against individlilaby the Member States rather than by the
Community is not capable of giving rise to a likedpnd serious danger of discrepancies in the
application of the freezing of funds from one MemB¢ate to another. First, those resolutions i fac
contain clear, precise, detailed definitions andigaltions that leave scarcely any room for
interpretation. Second, the importance of the measuhey call for, with a view to their
implementation, does not appear to be such that ikeeason to fear such a dandér.”

Nevertheless, the ECJ repealed the regulation imgasnctions on the ground of the violation of the
fundamental rights of the claimants.

AG Maduro, in his Opinion on thKadi case® takes a different approach towards article 308. He
highlights an underlying tension in the reasonifthe CFl, in his opinion:

“[TIhe Court of First Instance construed Articl @B EC as a ‘bridge’ between the CFSP and the
Community pillar. However, while Article 301 EC nhigbe seen as a cross-pillar bridge, Article
308 EC surely cannot fulfil that function. ArticB98 EC, like Article 60(1) EC, is strictly an eniigj

provision: it provides the means, but not the diyec Even though it refers to ‘objectives of the

39 Joined Cases C-402/05 and C-415{@8li and Al Barakaat Foundation v. Counailyr.

40 |bid, para. 226.

41 |bid, para. 229.

42 |bid, para. 125.

4 |bid, para. 230.

4 Case T-306/0Yusuf and Al Barakaat International Foundation vu@oil and Commissiof2005] ECR 11-03533.
4 Opinion AG Maduro, Case C-402/6%di v. Council and Commissipf6 January 2008.
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Community’, these objectives are exogenous to krtBO8 EC; they cannot be introduced by Article
308 EC itself.*°

Thus, the AG argues that it is not possible to artiele 308 TEC to fill the lacuna of the TEC on
counter-terrorism sanctions. It cannot work as smBar clause. He claims that this type of taeget
sanctions could be adopted under articles 301 @idTEC only. Thus, AG Maduro claims that:

“economic relations with individuals and groupsnfrawvithin a third country are part of economic
relations with that country; targeting the formescassarily affects the latter. To exclude economic
relations with individuals or groups from the ambft ‘economic relations with ... third countries’
would be to ignore a basic reality of internatioeabnomic life: that the governments of most caastr
do not function as gatekeepers for the economatiogls and activities of each specific entity withi
their borders*”

Although this interpretation of the scope of agi@01 would allow the EC to continue to implement
sanctions against international terrorism, it beoedtoo much the scope of article 301 and 60.
However, article 301 and 60 are exceptional prouisiand must be interpreted in a restrictive way.
On one hand they are exceptional from a substampiet of view. Both provisions envisage the
possibility of adopting restrictive measures. Oa tlther, article 301 TEC, is an exception to agti&l
TEU. Articles 301 and 60 cannot be broaden in saclay to include everyone in its wording
(Maduro’s view), but neither can be interpretechimvay that endanger the division between pillars
(CFI's view).

Given this, perhaps the provisions on sanctionssaged in the TEC are not the most appropriate
legal basis for the fight against terrorism. Theinational element is emphasized when it should be
the terrorist element the central focus of the messs Moreover, this discussion on the legal biasis
terrorist actions opens a bigger question on tlecefeness of these measures as counter-terrorist
tools. On one hand, attending the high degree mflictive surrounding the imposition of sanctidfs,

it could be argued that sanctions are proven teffective, insofar as funds and assets are being
frozen. On the other hand, the outcome of somehef judgements on the topic shows their
ineffectiveness since the applicants are obtaitlieg annulment? Thus, if counter-terrorist sanctions
are not entirely effective and their legal basisas the most appropriate for this kind of measutes
could mean that they are not the best countertsttool.

From this perspective, the freezing of assets andd should be one of the measures to be adopted
through police and judicial cooperation based @ndhjective of combating and preventing terrorism
of article 29 TEU, in an instrument like a decisianticle 34.2 c) TEU). Nevertheless, the use ¢ETi

VI TEU for the freezing of assets would deny thepbility for the individuals affected to claim for
the annulment of the decision, although they calidllenge it on the national courts, and indirectly
by the ECJ with preliminary ruling8.This denial of the possibility of directly clainginfor the
annulment of the sanctions may increase the prablei effective judicial protection of the
individuals that of sanctions against individualesent® The freezing of funds for an unlimited time

46 Opinion AG Maduro, Case C-402/@%di v. Council and Commissiph6 January 2008, para. 15.

47 |bid, para. 13.

48 More than 40 cases have been lodged in the ECCRhkgister since 2001 on sanctions against iddals.

4 Case T-228/0Drganisation des Modjahedines du peuple d'lran wri@il of the European Uniof2006] ECR I11-04665.
Case T-229/0Dsman Ocalan acting on behalf of Kurdistan Workeatty (PKK) v. Council of the European Union,
nyr.

%0 See Article 35 TEU.

51 See, e.g., T. Anderson, I. Cameron and K. NordbdeW Blacklisting: The Renaissance of Imperial Powart on a

Global Scale", 14€uropean Business Law Revi¢2003). P. Eeckhout, "Community Terrorism Listinfsindamental
Rights, and UN Security Council Resolutions. In Seafde Right Fit", ZFuropean Constitutional Law Revié2007).
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and in conditions where it appears to be no adeqguetns for him to challenge the assertion that he
is guilty of wrongdoing’ is a really dangerous side effect of the EU Cauteiorist policy which
should avoided.

V. Concluding remarks: Lisbon and beyond

Articles 301 and 60 TEC cease to exist with the fieeaty reform. Instead, the articles 215 and 75
will be their replacements. Article 215 envisadestt

2. Where a decision adopted in accordance with &h&pof Title V of the Treaty on European Union
so provides, the Council may adopt restrictive messunder the procedure referred to in paragraph 1
against natural or legal persons and groups orState entities.

3. The acts referred to in this Article shall irddunecessary provisions on legal safeguards.

This provision in its first paragraph practicallgpticates the wording of actual article 301;

nevertheless, paragraph two is completely newodks like the aim of this paragraph is to give a
concrete legal basis to sanctions against indivgduus, the EU adapts its Treaty to the new trend
and developments on sanctioning. Ratio persona&eptbvision adopts a broad conception of the
subjects of the sanctions, including individualgereif they are not linked with a third country.

However, this clear effort towards the clarificatiof the sanctions’ legal basis is accompanied by
article 75:

“Where necessary to achieve the objectives seinoditticle 67, as regards preventing and combating
terrorism andrelated activities, the European Parliament and @wancil, acting by means of
regulations in accordance with the ordinary legigta procedure, shall define a framework for
administrative measures with regard to capital mmasmts and payments, such as the freezing of funds,
financial assets or economic gains belonging tavared or held by, natural or legal persons, graps
non-State entities.[..]"

On one hand, this provision would lbex especialisvis- a -visarticle 215. All counter-terrorist

sanctions would go through 75 and all the statieelinsanctions would go through the first paragraph
of 215. This effort must be welcomed for addingtte clarity and consistency of EU-counter terrorist
policy. Regardless of the origin of the threat, shene measures would be applied to combat terrorism

In relation to the issues of judicial protectiordaiargeted sanctions the following Declaration was
made within the Treaty of Lisbon:

“The Conference recalls that the respect for furelatal rights and freedoms implies, in particulbatt
proper attention is given to the protection andeotsnce of the due process rights of the indivisl oal
entities concerned. For this purpose and in ordeguiarantee a thorough judicial review of decisions
subjecting an individual or entity to restrictiveeasures, such decisions must be based on clear and
distinct criteria. These criteria should be taitbte the specifics of each restrictive measute.”

This declaration jointly read with paragraph 3loé hew provisions shed some light on this lasteissu
of the clash between fundamental rights and taggstnctions. By virtue of these articles the
implementation of sanctions against individuald Wwive to take into account the fundamental rights
of the individual sanctioned, in particular his ahdr right to be heard, and effective judicial
protection.

(Contd.)
J. Santos Vara, "El Control Judicial de la Ejecuaitinlas Sanciones Antiterroristas del Consejo denr8kygl En la
Unién Europea", 1REEI(2008).

52 Opinion AG Maduro, Case C-402/8&di v. Council and Commissiph6 January 2008, para 47.
53 Declaration on Articles 61 H and 188 K of thedtseon the Functioning of the European Unied,2007 C 306/258.
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In conclusion, the modifications of Lisbon try teflect the current practices and trends on the
implementation of sanctions, and specially targesigolctions against individuals, while at the same
time trying to put end to some of the undesiredc that targeted sanctions may have.

49






When Theory Meets Practice:
The Shift from Comprehensive to Targeted Sanctions

Mikael Erikssoft

l. Introduction

Over the years, international actors like the Eaawp Union and the UN Security Council have
struggled immensely to come up with alternativeigyolinstruments to deal with threats to
international peace and security. One of the maiéigally celebrated tools of these has been the
establishment and refinement of targeted EU andséii¢tions. The 1990s also saw a large upsurge of
their use. While for example during the period hesinv 1945 and 1990, the UN Security Council only
established two sanctions regimes (on Rhodesiacan@outh Africa), the immediate post-1990s
period saw the establishment of numerous diffesanttions regimes imposed all over the worial.
addition, if we account for the many autonomouscBans programs established by the European
Union, there were many more sanctions regimes lstiat?

However, the shift to targeted sanctions has ienmegears confronted both the EU and the UN with a
number of tough political challenges. Despite a plete reformation of the sanctions tool, a number
of negative and unintended consequences have fallogomething not at all anticipated. Why? As
will be argued in this brief essay, one reasonsiach weaknesses is that there has been an overly
optimistic conviction in what targeted sanctions e&hieve. While many times proposed as able to
provide universal remedy, targeted sanctions asnafsed to confront practical problems that aoe to
complex politically to solve.

Il. The shift to targeted sanctions

The renewal of the sanctions instrument coincidét e end the Cold War, and resulted in a new
type of sanctions debate. This debate was chaisedleby a shift from comprehensive to targeted
sanctions.

The shift from comprehensive to targeted sancti@isleast in part, originated in the negative
experiences of the comprehensive UN sanctions anogipplied on Iraq in the early 1990%he
sanctions regime imposed on Iraqg, which lastedafiorost a decade, caused severe suffering for the

U Doctoral Reseracher, Political Science Departnemtppean University Institute (mikael.eriksson@euwj. He is also a
member of the Special Program on the Implementatidrargeted sanctions, Uppsala University, Sweden.

Almost 30 sanctions regimes can currently betified.
A list of ongoing sanctions programs can be foandN and EU Commission websites.

3 This transformation is also well summarised byt@giit and Lopez: D. Cortright, G. Lopez, J. Withailer, R. W.
Conroy and J. Dashti-Gibsofihe Sanctions Decade: Assessing UN Strategies ih9®@s(Boulder, 2000). See also: D.
Cortright and G. LopezSmart Sanctions: Targeting Economic Statec(@fford, 2002). M. DoxeyUnited Nations
Sanctions: Current Policy IssuéBalhousie University Center for Policy Studies92p J.M. FarralUnited Nations
Sanctions and the Rule of Lg@ambridge, 2007).

4 S/RES/0661 (1990) 6 August 1990.
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Iragi population, and particularly on its childrefhese unintended effects consequently provided
good ammunition for those who sought later a coteple-consideration of the sanctions instrument
and the strategic way it was introduceBlecause of the widespread criticism of the Iragicsions,
policy-makers, both in the UN and in many westeapitals, looked for new ways to improve the
sanctions tool. The aim was to restore credibilitghe sanctions tool. For instance, in respongbeo
humanitarian impact of sanctions in Iraq, the arsbhdsrs of China, France, the Russian federation,
the UK and the US wrote that the Security Counsihiduld be directed to minimize unintended
adverse side effects of sanctions on the most raiite segments of targeted countrid#i. order to
re-establish the credibility of the sanctions instent, the idea ontelligent sanctions, which later
becamesmart and targeted sanctionswere introduced. Thus, from having been comprekenii
nature, targeted sanctions nowadays encompass difamgnt types of restrictive measures including
travel bans, assets freeze, arms-embargoes, teadtions, flight bans, restrictions of admissions,
diplomatic sanctions, boycotts, and sanctions agimadiamonds, and timber €tén short, then, the
shift from comprehensive sanctions to targeted tgare was designed to solve the problem of
unintended consequences.

M. The rationale of targeted sanctions

In the post-Cold War era, states were particulpthgued by three kinds of threats: civil wars,
terrorism and organized crime. Behind many of thbseats stood charismatic leaders and organised
pressure groups. By imposing targeted sanctionthereadership of these kinds of entities, i.e. on
leaders of armed groups and rouge states, intenatcollective security actors such as the UN and
the EU aspired to achieve decisive impact on thesldement of peace and security. By focusing on
individual government leaders, organised groups ratdiorks, and restricting their political power,
entire conflict complexes would be dissolved.

An important reason for why the EU and the UN saktoehave accepted a change of focus — from
states to political decision-making, was the notibat it would become easier to demand political
responsibility from particular decision-makers, @ggosed to asking for “State compliance” more
broadly. By issuing so-called “blacklists” or “naraad-shame lists” of targets posing a particular
threat to the international community or to theamocitizens, actors like the EU and the UN Security
Council have tried to deter, undermine, and chamyeanted political behaviour. More specifically,
by issuing lists, the sender can more effectivalldhargets politically and legally responsible gbo
entities involved in violations of human rightsjldeaes of governance and the posing of a threat to
international peace and security. Thus, rather phasuing the logic of collective punishment, which
comprehensive sanctions programs often led teedigntities would be held personably for their
political deeds.

M. The strategic use of targeted sanctions

However, while strategic targeting of individualsspig a security threat to the international system
has received much attention at the EU and UN lghel,idea of “targeting” is not new. In fact, the

®  This debate however was also augmented in arleaiti theLancet which published seemingly higher figures on child

mortality than was actually the case, a figure thtr had to be revised and republished (P. Wstdam, M. Eriksson
and C. StaibanoRoutes to Democracy in Burma/Myanmar: The Uppsalat Study on Dialogue and International
Strategies(Uppsala 2004), pp. 17-18).

® Letter to the president of the UN Security Cous¢il995/200.

For a good introduction to the use of smart sanst see D. Cortright and G. Lope2mart Sanctions: Targeting
Economic Statecra{Oxford 2002).
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specific idea of targeted sanctions can be traee#t to the First- and Second World War as part of a
broader and strategic economic warfare rationaldatt, the British government brought about the
first official list of targeted entities during th&orld War 1 as a way to prevent individuals and
companies from trading with enemies regardless evitezy were located in the wofld his kind of
economic warfare was later picked up by the U.Segament during World War 2 (Trading with the
Enemy Act)? Today, the same kind of strategic rationale cao &l said to underlie the logic of
targeted sanctions, especially if considering tBe and boosting of the instrument by the U.S.
government in connection to the aftermath of 11t&waper 2001.

In classical theory on military strategy, such &agilon of sanctions would follow the idea of pre-
emption, where such action is adopted by a seidafltence a group to do something which is not
in its political and economic interest. Moreover tlae heart of a pre-emptive strategy also lies an
attempt to act in such an offensive manner thargiament of a number of threats can take place
before these develop into a potential crises oflicar® The interpretation of targeted sanctions under
such a strategy could also help explain why theé-tanrism sanctions also caused a number of
unintended consequences (mainly the U.S. admitigtjafollowing September 11 as one wanted to
defuse potential threats of a number of terroriginisations? This also meant that legal concerns
had to give way, at least initially, to more stgigeconcerns. Part of the strategic rationale & pr
emptive actions can also be found in the “Nati@®edurity Strategy of the United States of America’
(2002): “It has taken almost a decade for us topreimend the true nature of this new threat. Given
the goals of rogue states and terrorists, the di8tates can no longer solely rely on a reactistyse

as we have in the past. The inability to detertamttal attacker, the immediacy of today’s threats]

the magnitude of potential harm that could be cdseour adversaries’ choice of weapons, do not
permit that option. We cannot let our enemies sffitst.”™?

However, as noted by Heisbourg (2004), the Bushtriohec of pre-emption and prevention is
problematic as it leaves room for different intetptions:> Prevention on the other hand is a more
long-term process. It is a set of actions undertakigh regard to a defined set of problems befbegt
develop into a crisis. While pre-emption reststomassumption that the target has the capacitgito g
superior status in relation to the sender (lat@aktprevention assumes that target is alwaysin a
inferior position (early action). Pre-emption takés situation from peace to war, while prevention
takes action to secure pedé&lowadays, prevention is also closely connectetl wiethodologies to
deal with the outbreak of war and armed conffitt$lowever, pre-emption and prevention is
obviously not the only strategic rationale of tdegkesanctions. Targeted sanctions can also work by
deterrence, compellence, compliance and coercion, e

8 F. StenhammaRiktade FN sanktioner och rule of law i folkrat@&iockholm, 2008), p. 295.

®  This history is also noted on US Official sannavebsite (OFAC).

9" The logic of pre-emption can be explained by Ingkat for instance the rationale of the Israeliisien to attack the

Iranian Osirak reactor, in 1981. This attack waslengp ensure that Iran would not be in positioattack Israel in the
future (instead of reaching such a situation, Isdexided to act in such way that this potentiak#t could be
undermined).

1 For a good introduction, see T. J. Biersteker &néEckert (eds.)Countering the Financing of TerrorisfiNew York,

2007).
12 US GovernmentNational Security Strategy of the United Statesroédca(2002).

13 F. Heisbourg, "A Work in Progress: The Bush Doetrand Its Consequences ", Piée Washington Quarterlf2003),
pp. 81-83.

See, e.g., L. Freedman, “Prevention, Not Preamfjtin A. T. J. Lennon and C. Eiss (ed®Rgshaping Rouge States:
Preemption, Regime Change, and U.S. Policy towand, liraq, and North KoreéCambridge, 2004), pp. 39-40.

15 A. Ackermann, "Idea and Practice of Conflict Preti@n", 40Journal of Peace Resear¢p003). M. S. LundPreventing
Violent Conflicts: Strategy for Preventive Diplomggyashington, 1996).

14

53



Mikael Eriksson

Thus, this approach could also explain why the Badinistration, the main introductory enforcer of
targeted sanctions (anti-terrorism sanctions) @at3kcurity Council level, was more concerned with
strategicpolitical effects, thaegal concerns of possible unintended consequetidashis particular
realm the aim in introducing such “anti-terrorismnstions” was to undermine potential terrorist
activities.

V. Current problems of targeted sanctions

The developments and theoretical refinement ofetad) sanctions have not come without problems.
On the contrary, while actors like the UN and thé Eave tried to get away from the unintended
consequences that followed comprehensive sanctgmslar problems still to some extent haunt
targeted sanctions. Not only are targeted sanctaosing human rights problems for the target, but
also political- institutional and legal side effedor the sender. Moreover, targeted sanctions seem
cause also several side effects following differegstrictive measures. This has also invited a
significant number of urgent expert meetings teesssand further refine its capacity to target more
precisely, providing it with a number of policy muomendations’ For example, targeted arms
embargoes may have contributed to a change in kEalrity dynamics in a way that is was not
always planned or controlled for by the sendehat targeted sanctions have led to possiblegsbin
Myanmar;® Liberia® and the former Yugoslavia following financial stions, and targeted
commodity sanctions (i.e. restrictions in tradehwprticular natural resources like timber and toug
diamonds); and that targeted sanctions may havtilooted to increased economic distress for the
general population of Zimbabwe following a reluataron the part of investors to place money in
Zimbabwe as a result of such meas@teget most pressing however has been the many wegarid
unintended human rights consequences followingop@tssanctions (i.e. where targeted entities have
been subjected by financial sanctions (assetsdje®m travel bans. A number of problems have been
found in the in the area of listing and de-listfAg.

Following the inclusion of individuals and orgariisas on sanctions lists, a number of human rights
objections have been raised, especially followihg anti-terrorism sanctions, but also for other

18 gee for instance the 1373 Committee of the Sgc@duncil Committee 1267 (1999) concerning Al-Qaatad the
Taliban and Associated Individuals and Entitiesalitiave de-listed a number of previously listedtiest A number of
these entities, although listed, had no involvenwtit al-Qaeda, for example Abdirisak Aden (seedfiduals, groups,
undertakings and entities that have been remowveuh fhe Consolidated List pursuant to a decision Hyy 1267
Committee” (www.un.org). Information retrieved on Adgust 2008.

" For good entry point see www.smartsanctions.se.

18 D. Tierney, "Irrelevant or malevolent? UN armsbamyoes in civil wars"”, 3Review of International Studié2005).

19 p. Wallensteen, M. Eriksson and C. Staib@Roytes to Democracy in Burma/Myanmar: The Uppsalat BStudy on
Dialogue and International Strategi¢dppsala, 2004).

2 House of Lords, 2006-07.
2L M. ErikssonTargeting the Leadership of Zimbabwe: A Path to Denay and NormalizationfUppsala, 2007).

22 gee, e.g., T. Anderson, I. Cameron and K. Nordb4eW Blacklisting: The Renaissance of Imperial Pqwert on a
Global Scale", 14&uropean Business Law Revié2003 ). A. Bianchi, "Assessing the Effectivenesshaf UN Security
Council's Anti-terrorism Measures: The Quest for itiagacy and Cohesion”, 1Furopean Journal of International Law
(2007). T. J. Biersteker, Targeted Sanctions and atuRights Annual Meeting of the International Studies Asstmia
(San Francisco, 2008). T. J. Biersteker and S. E&ds.),Countering the Financing of Terroris(hlew York, 2007). T.
J. Biersteker and S. Ecke8trengthening Targeted Sanctions Through Fair arehCProceduregProvidence, 2006). I.
Cameron, "UN Targeted Sanctions, Legal SafeguardslenECHR", 7Nordic Journal of International La2003). 1.
Cameron, "European Union anti-terrorist blacklistiigjHuman Rights Law Revie{@2003).
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political sanctions more in genefalWhile targeted sanctions has been considereddibtEepolitical

tool for achieving a behavioural change of listeditees, its codification into institutional andgal
practices has not yet reached a satisfactory teuagidity, which has caused problems of impremisi
(most notably regardindue processesf those targeted). What also needs to be notehaisthe
political strategy of targeted sanctions has becotezlinked with the legal aspects of targeting. |
fact one could argue that the policy of targetimag Increasingly come to collide with legal reatitie
The need on the one hand to be able to confroa&thito international peace and security stratigica
and to safeguard legal rights of those targeted, mmse a great challenge for political scienti$tse
overall question is why the shift from compreheassanctions to targeted sanctions has continued to
haunt the instrument when the theoretical foundasieems so right. One argument is that theory is
seldom easily translated into practice.

V. When a political strategy meets real world prokems

Despite how well targeted sanctions may workhieory, a policy such as targeted sanctions cannot
escape the test of how well it is likely to handtscrete and complex social problems when put into
practice. In fact, it seems that current sanctitmsory as well practice seems to neglect or
underestimate the complexity of challenges thatementation of targeted sanctions has to face when
dealing with crisis and conflicts in the real sbeiarld. Many times there seems to be an overreéan
on an understanding of social reality based onatdaws. However, this pose a fundamental problem
by the fact that causal law can never be fully aaied for?* Not only do targeted sanctions have to
confront problems linked to institutional- and leghallenges in the adoption and implementation
phase (in terms of resources, capabilities, negatiautcomes, political will, bureaucratic hinders,
etc.), but also problems of how to ensure sanctiomqementation (and impact). This, however,
requires ownership, coordination, resources, fié®ib continuous assessments, political will,
enforcement capacities, systematic re-thinking @tcall, many aspects that collective securityoest
like the EU and UN does not always have or useaimbny?®> On the contrary, the use of targeted
sanctions often seems more of a routine of pol@nta sensible response to a particular problem.
Consider for instance the case of the EU’s sanstimplemented against the Burmese leadership for
its failure to respect fundamental principles ofrtaun rights.

In late October 1996, the EU imposed travel barainat) the ruling SLORC elit€. The measure
provided for a ban on entry visas for senior memli@r the SLORC and their families; a ban on entry

N

3 A distinction could be made between targeted tiame applied against potential terrorists andeterd sanctions applied

against state-officials (politicians). While thestréctive measures remain the same for the twoskind. travel ban and
assets freeze, the resources and political to enthe sanctions have generally been higher foiotimeer.

2 For a good introductory point on this issue, MeeKurki, Causation in International Relations: Reclaiming u3al

Analysis(Cambridge, 2008).

This is not to say that these aspects are nog thet that they seem underestimated and emphaaisttmes and not
constantly, as it should. Consider for instance dperation it takes for peacekeeping missionspiraie. Sanctions
enforcement programs do not come as close at@hifparing commitment, resources, political wilt.e

25

% The Common Position 1996/635/CFSP included a numbeeasons for imposing targeted sanctions: “Theofean

Union is concerned at the absence of progress ttsn@mocratisation and at the continuing violabbhuman rights in
Burma/Myanmar. It deplores, in particular, the picctof torture, summary and arbitrary executiomscdd labour,
abuse of women, political arrests, forced displaam@nof the population and restrictions on the fumelatal rights of
freedom of speech, movement and assembly. It consi¢he detentions in May and September 1996 of raesménd
supporters of the National League for Democracy NLt calls for the immediate and unconditionaleese of all
detained political prisoners. The NLD and otheritiewate political parties, including those from it minorities,
should be allowed to pursue freely their normaivi@s. It calls on the SLORC to enter into meanirgfialogue with
pro-democracy groups with a view to bringing aboational reconciliation.” Common Position 1996/83B5P of 28
October 1996 defined by the Council on the basiartitle J.2 of the Treaty on European Union on Buivhanmar,
0J 1996 L 287/1.
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visas for senior members of the military and theuséy forces and their families; and the suspamsio
of high-level bilateral governmental visits to Buafklyanmar. In this first episode of holding specifi
targets accountable for their actions, no spedigicof names was issued. Instead, a more general
provision for whom to target was included in theidimn. On November 15, 1997 however, the EU
renewed its sanctions position in order to refthetfact the SLORC had been dissolved and replaced
by the State Peace and Development Council (SBD®jain, in late April 2000, the EU agreed to
strengthen the restrictive measures against thimeelgy imposing an assets freé2@he table below
indicates the number of junta leaders subjectesdnations over the years.

Table. 1.

Myanmar Total number | Travel ban | Assets freeze

EU Sanctions
decisions

1996-10-28
1997-04-29
1997-10-20
1998-04-27
1998-01-26
1998-10-26
1999-10-11
2000-04-26 140 140 140
2000-05-22 140 n/a 140
2000-10-09
2002-04-22
2003-04-28 115 115 115
2003-06-20 269 269 269
2003-12-22 178 178 178
2004-04-26 178 178 178
2004-04-26 179 n/a 179
2004-10-25
2004-10-25

27 Council Decision 1998/107/CFSP of 26 January 1988naling Common Position 96/635/CFSP on Burma/Myanmar,
0J 1998 L 32/13.

2 Council Common Position 2000/346/CFSP Council ComrRmsition of 26 April 2000 extending and amending
Common Position 96/635/CFSP on Burma/Myanr@ar2000 L 122/1.
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Table. 1.

Myanmar Total number | Travel ban Assets freeze
2005-02-21

2005-02-22

2005-04-25 390 390 390
2005-04-28 390 390
2006-04-27 392 392 390
2006-05-29 392 392
2007-04-23 379 379 379
2007-04-27 386 386

As can be seen, a number of restrictive measures been imposed against the leadership in the
attempt to achieve a change in behaviour. The iques what such measures have achieved, and
perhaps even more important, do such measures #feeteadership in the way the sending actor had
anticipated in the first place? While the EU hasréased the number of individuals targeted with
sanctions (assets freeze and travel ban) year &y fl@man rights conditions are as bad as before.
Armed conflicts still remain in pockets all overetltountry. Another question is if the particular
measures put in place have made any significaradtsp’

Part of the reason why targeted sanctions do noewe more impact, one could argue, is that despite
the fact that the theory would imply it, target@shstions do not always operate according to thiesog
of causality, as was noted above. It is simply eosbugh to assume that the adoption of an EU
sanctions law will materialize to such extent ttiet target is coerced into changing its behaviGur.
the contrary there are many different variableg/ipta into such realizations. Even if one could
“calculate” with causality, there are simply too ngavariables operating that would prevent a full-
proof sanctions strategy. For example, the targst not be informed that he or she has been put on
the sanctions list, the countries in the region maywant to implement the policy, the target may
easily evade the sanctions policy and thereforebntiter to comply, the target may have learnt that
there is not credibility of the sanctions law ahdrefore see no need to abide by it, and finakly th
target may find that the sender does not enforcetiesms (for example by tracking money or
preventing him or her to travel across countriespde a travel ban). In fact, one could argue that
only certainty that exist about sanctions is tlaaictions always will remain an imprecise tool fdraw

it thrives to accomplish. This is also one reasentawhy targeted sanctions are likely to face
problems of unintended consequences. Thus, ond coake the point that targeted sanctions, while
logic ir;otheory, have evident problems in realizeugcess, when confronted with a complex social
reality.

The question of sanctions effectiveness has also lelong-standing issue in sanctions research,
especially with the classical scholarly work by B&tufbauer, Jeffrey Schott, and Kimberly Ann
Elliot's large-N study on sanctioriSconomic Sanctions Reconsidengablished originally in 1985

2 Forinstance, it is yet to see how much assets haen frozen.

%0 Typical in this case is the method of scoringwécess and failure based upon what sanctionselmysitives are said to
have achieved in a particular country without regtign and taking into account many other socialcgsses (see G. C.
Hufbauer, K. A. Elliott and J. J. SchoEconomic Sanctions Reconsidered: History and CurRalicy (Washington,
1985).
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with the updated version in 2087The study evaluated 115 sanctions cases betweleh 1880 and
found that success in 40 cases or 34 percent dbthk However, this data has been much criticized
and the rate of success is usually considered nassf Moreover, this early sanctions database did
not capture the kind of targeted sanctions thatareently in force. The refinement and adaptatibn
targeted sanctions that we experience today iyltkechange the “success-failure” map-of sanctions
Thus, while evaluation studies have been focuseshogtions more in general, systematic studies on
targeted sanctions have been ddn&.reason for this is that the little data avaitabh the impact of
targeted sanctions has until now been rather diffio access, as several sanctions regimes dre sti
ongoing. The debate on sanctions efficacy, andtikaweasure impact, is likely to continue.

Yet, while this rather critical view may seem sorhatvalarming and off-putting, this is not to imply
that one should give up on further improvementshef sanctions instrument (which the Interlaken
process on financial sanctions-, the Bonn-Berlimcpss-, and the Stockholm Process on the
Implementation of targeted Sanctions were set *“dout to acknowledge that refinements should
not be made on the expense of improving basic erabdr sanctions implementation which may be
more necessary, and that expectations should renaalistic of could actually be realized. Moreover,
it needs to be implicit that rather than merelyaagigg in subtle questions such as procedural issues
listing and de-listing, one needs to tackle thearmofound and underlying questions which enables
“effective” sanctions, such as if targeted sandistand a chance in having an impact at all, both
when it comes to affecting listed targets as welt@contributing to resolving conflicts (as was fo
instance illustrated with the Burma/Myanmar cas&)ch more profound questioning could be: do
targeted financial sanctions on certain Talibangérating in the most unwelcoming terrain of
Kandahar (Afghanistan) really inflict any harm arnayance or do they prevent this target from
further engaging in unwelcoming activities? Do $&ms achieve what they promise to entail? Is there
enough transparency? Which international and redidodies are most suitable for ensuring
implementation (and what kind of resources do tesd?).

To conclude, while targeted sanctions having iitimeceived much attention by scholars and
practitioners for what it can accomplish, recergctice have returned attention to the sender and it
management of the sanctions system as well agiiteption of what it can achieve and what it is all
about. More specifically, it seems that the curiedtand UN targeted sanctions practice have come to
reveal an emerging incongruity of intentions. Wlole the one hand there still seems to be a will
among member states to continue to use and expantice of targeted sanctions in different parts of
the world, there is also, on the other hand, grgwdnspicion. Again, how do we evaluate targeted
sanctions today, given that the international comitguhas moved away from comprehensive
sanctions? How can we ascertain that targetedisaacichieve what is expected? What are the more
profound challenges that enable sanctions effentiss?

VI. Final remarks
Generally understood by practitioners and schaara last resort before further military optiome t

shift away from comprehensive to targeted sanctiras thought to get rid of unintended
consequences once and for all. Yet, while targétédnd UN sanctions have become one of the more

31 Recently, the sanctions data-bank was up-datedvier targeted sanctions (2007).

%2 See, e.g., R. Pape, "Why Economic Sanctions DaA%ok", 22International Security1997).

% See e.g., D. Cortright, G. Lopez, J. With WagkerW. Conroy and J. Dashti-Gibsofhe Sanctions Decade: Assessing
UN Strategies in the 199@Boulder, 2000). C. Portela, Tlidficacy of Sanctions of the European Union: Whed AWhy
do they Work? Ph.D Thesis (Florence, 2008). G. C. Hufbauer AKElliott and J. J. Schotconomic Sanctions
Reconsidere@Washington, 2007).

34 See www.smartsanctions.se.
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novel tools to promote conflict resolution in instas of armed conflict and international crisigréh

are a still a number of substantial challenges liraahead. As discussed in this paper, the tadgete
sanctions of recent years have resulted in seweralerns. First, the strategic use of targetedtisasc
falls back on different premises which effect samd use. These overall strategies have to be taken
into account when trying to assess how sanction& aad not work. In this paper, | have exemplified
how targeted sanctions have been implemented witle-@mptive rationale when issuing black-lists
following the so-called “War on Terror”. This stegic rationale falls back on a broader strategic
warfare rationale applied during the First- andddeicWorld War, where strategic concerns seemed
more important than negative legal concerns. Thisdver, is only one of many strategic rationales
operating in conjunction with sanctions. Secontifing practices have had several early unintended
effects, especially regarding decision-making pcast dissemination of information, effectiveness,
etc. While targeted sanctions were expected to wéhl early implementation problems, it is now
accepted that they seem to embed unintended carssegl Most notably, the practice of listing and
de-listing has led to a number of court cases wtesgnated targets have even come to challenge the
system. This has probably caused a number of diatefrain from further designations. However,
unintended effects have also been notable in oelath other forms of targeted sanctions, such as
when implementing arms embargoes, commodity samgtietc. Finally, scholarly attention has in
recent years been dominated by policy studies sgeki, on the one hand, promote the policy of
sanctions by providing recommendations for refinet®end corrections, and on the other hand by
legal studies questioning to a much greater extenmalfunctioning of the system. These and similar
challenges are yet to be addressed, but might teead sanctions policy that both aims as well as
targets correctly. As been argued here, the proloeomintended effects of targeted sanctions seems
to be connected to a more fundamental understamdingpat sanctions can realize in theory and what
it is able to accomplish in practice. Targeted sans entail a complicated process where theory
meets practice. Too often, however, there seenlie texaggerated expectations about what the tool
can achieve. More problematic is that theory aratimme seem to underestimate the complex social
environment the policy is set to operate in. Oftaas there seems also to be an over reliance on
causality, or an over-simplification of the soaiamplexity of the causal relationships that existd
shapes a policy outcome. All these factors togetiadirfor a profound reconsideration of targeted
sanctions ontology, which has been lost in the §ttiin comprehensive to targeted sanctions.
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Security Sector Reform in the Western Balkans:
Challenge to EU Membership Conditionality

Martina Spernbauér

l. Introduction

This paper assesses the European Union (EU)'s iBe@ector Reform (SSR) concept and its
implementation in the context of the accession le# Western Balkan countries from a legal
perspective. While the importance of EU memberdbierage is acknowledged, it argues that
accession is neither an automatic best case soerara panacea for the reform of the securityosect
in the candidate and potential candidate counthasface the double post-conflict post-authordtari
challenge for reasons that are both endogenouseandenous to the EU’s competences and
approaches in the security sector policy field.

Such an assessment requires consideration of $eliscaete issues. One may ask, for instance,
whether membership conditionality functions as aemive to EU institutional fragmentation. In
other words, does the enlargement process, opea#ifed through pre-accession assistance based on
a stringent conditionality approach, bridge theezehce gap between European Commission-led first
pillar and the Council-led second pillar measurékv important is the reciprocation between
coherent and effective policy making in this fieddd the EU’s determination to shoulder overall
responsibility channelled through EU membershipdaaonality? And what is the nature of the SSR-
related principles and elements that are subjeittiscconditionality? At the same time, a furthesue
needs to be addressed: namely, how can local olipdre ensured through a process whereby both
the elements and the sequence of the reform stepdesermined by conditions whose attainment is
accompanied financially and rewarded by furtherragmation? Due to space constraints, not all of
these central questions can be addressed compretgnsut some preliminary answers will be
provided by following a two-fold structure that @nducive to addressing the dimensions here
identified.

The paper proceeds as follows. First, an attemptbwi made to shed light upon EU internal cross-
pillar legal complexities for SSR related programmé/hile having only recently adopted the notion
into its external policies’ discourse, the EU hadact been carrying out programmes in this respect
for some time. Its involvement has developed onahe hand under the umbrella of the European
Security and Defence Policy (ESDP) missions under gecond pillar, and through development
assistance of the European Community (EC) as irEtlis first pillar, on the other. Under the latter,
there are a wide range of programmes — both insterithematic and geographical coverage — that
have recently been extended explicitly to covebibtation efforts. Consequently, EU involvement in
SSR is characterised by a disorderly division ahpetences, strong institutional disagreement and
often thorny issues of coordination.

Second, the legal nature of some SSR related phexiand norms will be analysed. Instead of
discussing these matters on a purely abstract,leefdrence will be made to EU membership
conditionality in the framework of the Stabilisati@and Association Process (SAP). In fact, the
normativity of SSR is not by coincidence addressedhe context of enlargement. All relevant

U Doctoral Researcher, Law Department, Europeanddsity Institute (martina.spernbauer@eui.eu).
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principles are of a particular normative natura ipolicy context that is accurately described asafn
“internalisation,” within which conditionality as strategy of reinforcement by reward dominates the
process. Indeed, in the post-conflict frameworktted Western Balkans, the EU’'s SSR concept is
embedded in the logics and dynamics of accessmnplemented by ESDP elements.

The ‘Security Sector’ and ‘Security System Refodmalve increasingly become buzzwords among
international donors involved in post-conflict pedwuilding and reconstructidrThere appears to be
a widespread recognition that “the transformatibeezurity institutions so that they play an effeet
legitimate and democratically accountable role mvping external and internal security” is an
essential prerequisite for long-term stability gemdsperity of a countr§.The security institutions
referred to are those “which have authority to wseto order the use of force, or threat of fortce,
protect the state and its citizen, as well as thaisé structures that are responsible for their
management or oversight.The concept of transition and reform of this syste correspondingly
large. Indeed, if one draws upon the OECD-DAC dtfin of the security system or secfoas do
both the Council (Secretariat) and the European r@ission in their respective concept papers on
SSR, not only are

“core security actors (e.g. armed forces, poliemdarmerie, border guards, customs and immigration,
and intelligence and security services) and justicg law enforcement institutions (e.g. the judigia
prisons, prosecution services, traditional justiggtems)”

included, but also

“security management and oversight bodies (e.gisties of defence and internal affairs, financial
management bodies and public complaints commissiamgd even non-statutory security forces (e.g.

private security companies, guerrilla armies aridape militia).” .

Il. Challenges of compartmentalisation to a proclained holistic approach

Security Sector Reform, if conceptualized and im@ated holistically, lies at the intersection o th
security and development agendas and is accompbagiadenewed and now explicit acceptance of
the so-called security — development neXliss safe to submit that the EU, next to the Uihaps, is

SSR has evolved in the development assistanceextoat a tool of good governance, and has thera -poist-
authoritarian countries - entered the realm of qosiflict reconstruction. In all contexts, thereaisstronger pressure
today for coordination within a multilateral framesk, using transparent and universally accessitslrdsrds. For an
overview over the evolution of the concept, seeifmtance A. Bailes, “Introduction: The EU and SéguSector
Reform”, in D. Spence and P. Fluiithe European Union and Security Sector Ref@rondon, 2008). On SSR as a
“good governance” tool, see also European Commis&orernance and Developme@OM(2003) 615 final, Brussels,
20 October 2003.

Clingendael Institute, “Towards a Better Practicanfework in SSR: Broadening the Debatkiternational Alert
Occasional Pape(2002).

3 D. Blease, “NATO and the EU within the Western Bal& Partners or Rivals in Security Sector ReformapeP
presented at UACES conference 2007 and on file thighauthor. Original reference listed as M. Chalm&egcurity
Sector Reform in Developing Countries: An EU PerspettSafer World Repoi2006), p. 6.

4 Development Assistance Committee (DAGgcurity System Reform and Governance, Policy aadtiBe (2004)
OECD - Guidelines and Reference Series.

European Commissiody Concept for European Community support for segigéictor reformCOM(2006) 253 final,
Brussels, 24 May 2006, and Council of the EuropeaioriJfEU Concept for ESDP Support to Security Sector Refor
(SSR)Brussels, 13 October 2005.

The policy documents generally refer to the nieeidtegrate security and development programmeseanmphasise their
interconnectedness. The Communication ‘Governanck Revelopment’ speaks of ‘Security [as] key to oegil

stability, poverty reduction and conflict prevemtioAccording to the European Security Strateggctgity is the first
condition for development”. ESSA Secure Europe in a Better World — European Sac8irategy Brussels, 12
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among the few international organizations enjoyiulyy capacity to address all issues at stake in the
notorious post-conflict “transition gap” generalgnd SSR specifically. Nonetheless, its added value
in having such a “broad range of civilian and rafjt instruments which are able to support SSR
activities” at times appears as one of its major constraintarn the acknowledgement that “there
can be no sustainable development and eradicafiqgmowerty without peace and securftyihto
comprehensive practice.

The European Union is not a unitary actor for tinplementation of this broad range of instruments.
From its perspective as a “tripartitedrganisation in matters of external policies, 88R’s cross-
cutting policy field is paralleled by a cross-pillkompetence allocation. Indeed, the respective SSR
concepts — of the Council of the EU and the Europ@éammission — reflect the different nature of
each institution, and demonstrate that the measnrss field are not subject to identical decisio
making procedures and institutional logics.

On the one hand, the provisions on Development @ation and Cooperation with Third Countries,
Articles 177 and 181a of the EC Tredhprovide the general legal basis for the EC to yairSSR-
related measures in third countries. Their preniaterial scope however is contested. The European
Court of Justice (ECJ) held that Article 177 ECaftye

“admittedly [..] refer[ed] not only to the sustaid@ economic and social development of those
countries, [.. ] but also to the development anadsotidation of democracy and the rule of law, adl we
as to respect for human rights and fundamentatiénes.**

This does not in itself clarify whether the contiion “to the general objective of developing and

consolidating democracy, the rule of law, [.. ane§pect of human rights” constitutes a separate,
independent objective or whether it is subordinatedthe social and economic development

objectives. In the recenBALW judgmerf Article 177 EC Treaty has been further clarified.

Henceforth, in order to fall under this provisiam,measure must, at least indirectly, be linked to
economic and social development objectit?eShis view does not contradict well-establishedecas

law according to which development objectives canbpoad in the sense that it must be possible for
the measures required for their pursuit to congarious specific matters?

(Contd.)
December 2003. European Commissi@avernance and Developme@OM(2003) 615 final, Brussels, 20 October
2003.

European UnionCouncil Conclusions on a Policy Framework for SecuBgctor Reform, Meeting of the General
Affairs Council(Luxembourg, 2006).

Joint statement of the Council and the represeetabf the governments of the Member States ngetiithin the
Council, the European Parliament and the Europeann@ssion on European Development Policy, “The Eaamp
Consensus'©J 2006 C 46/1.

External policies evolve from an interaction begéw the CFSP-Union, the European Community and thelideStates.
In this paper, the term ‘European Union’ denotes European Union as a whole, that is the Europeann@mities as
supplemented by the Common Foreign and SecuritycyPa@nd the cooperation on police and criminal matte
(commonly referred to as Il and Ill pillar). Ifaicts only under the Il Pillar, the term CFSP-Uniah be used.

10 The treaty provisions in this paper refer, unlet®rwise indicated, to the current treaties: Theaty on the European

Union (TEU) and the Treaty establishing the Europ€ammunities (ECT). The future treaty provisionaaended by
the Treaty of Lisbon will be referred to in theionsolidated version, namely the Treaty on Europgaion (TEU
Lisbon) and the Treaty on the Functioning of thedpean Union (TFEU).

11 Case C-403/0Bhilippines Border Manageme[007] ECR 1-9045, para. 56.

12 Case C-91/05mall Arms and Light Weapagnsyr.

1 The policy objectives are not “limited to measudérectly related to the campaign against povetigivever, it is “none

the less necessary, if a measure is to fall withdt policy that it “contributes to the pursuittbft policy’s economic and
social development objectivesbid, para. 67.

14 Case C- 268/9Rortugal v. Counci[1996] ECR I-6177, para. 37.
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Such a position appears to imply that EC SSR-reélateasures cannot pursue security as a primary
objective’® They may only do so in addition, and not necelssaompletely subordinated, to the
social and economic development objectives in dam of development assistance — or alignment
with the acquisin the accession context. The Commission in iticpodocument consequently
emphasises the eligibility of a wide spectrum oRS&tivities for Official Development Assistance
(ODA), which encompasses all civilian SSR aspexgsyell as activities in relation to democratic and
civilian control of the military, including finanal and administrative management of defense issues.

Indeed, the Community’s technical and financialistaace in SSR is best captured in the notion of
institution- or capacity-building. The issues juaised for EC SSR competence also become apparent
with regard to the way in which this institutionioling is tied to the objectives and fields of its
financial instruments, particularly the Instruméot Pre-accession Assistance (IPAthe European
Neighbourhood and Partnership Instrument (ENPthe Development Cooperation and Economic
Cooperation Instrument (DCECY) and the Instrument for Stability (SPWhile the IPA constitutes

the main basis in the accession context, the Sligies for an obvious starting point for SSR in
general.

Complementary to all other instruments, it provides the adoption of “Exceptional Assistance
Measures,” limited to 18 months, “in a situationooisis or emerging crisis,” in order to “preserve,
establish or re-establish the conditions essettdiahe proper implementation of the Community's
development and cooperation policiésThe SI undoubtedly constitutes an important |dxgeis for
SSR related technical and financial assistancater, alia, the establishment and the functioning of
interim administrations, as well as support for ttevelopment of democratic, pluralistic state
institutions, for international criminal tribuna®d the various mechanisms of transitional justoel,
explicitly foresees “support for good governance &w and order, including non-military technical
cooperation to strengthen the capacity of law esfment and judicial authoritie$”

Yet, the S| primarily ensures the continuity ofn@pterm) external assistance in unstable situations
Arguably, such long-term presence on the grouriddsed crucial for the sustainability of reforms in
the security sector — a fact that is rightly unded in the EC SSR concept. Such long-term
institution-building assistance, as mentioned, dira legal basis in any other of the financial
instruments, i.e. in the context of the WesterrkBas$ — the IPA. The European Commission needs to
ensure that the concrete fields of its institutbailding are in line with the respective instrunisnt
explicit and implied objectives. With respect te fhredecessor of the DCECI, Regulation No 443/92
for instance, the ECJ underlined that

15 1t has been made very clear the Court of Firsialee that “safeguarding international peace andrig is notper se

pursued by the EC Treaty.” Case T-3154&ssin Abdullah Kadi v. Council of the Europeandurj2005] ECR 11-3649,
para. 154.

18 Regulation (EC) 1085/2006 of 17 July 2006 estalviislan Instrument for Pre-Accession Assistance YJFY 2006 L
210/82.

Regulation (EC) 1638/2006 of 24 October 2006 laylogin general provisions establishing a Europeaigierhood
and Partnership Instrume@,) 2006 L 310/1.

18 Regulation (EC) 1905/2006 of 18 December 2006 estahlj a financing instrument for development coafien, OJ
2006 L 378/ 41.

19 Regulation (EC) 1717/2006 establishing an InstrurferStability, 0J 2006 L 327/1.
20

17

Unlike its predecessor the Rapid Reaction Mechai®RM), the Sl is not limited to unstable situatioas,it may also
be used in stable conditions to address specifibajland trans-regional threats, such as terroaisthorganized crime.
Regulation (EC) 381/2001 of 26 February 2001 creaingpid-reaction mechanis@, 2001 L 57/5.

2L Art. 3 of Regulation (EC) 1717/2008ypran. 19.
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“support for the national institutions of develogicountries does not constitute an end in itseif,am
instrument for strengthening their capacity to adster development policies and projects in the
[respective] fields on which that regulation cosfearticular importance®

For the IPA, the primary objective is institutiofuilding with the purpose of strengthening
compliance with the Copenhagen criteria and of efisty approximation with theacquis
communautairé® The interpretation of the EC financial instrumentsbjectives is therefore
particularly significant in SSR as a cross-pillantext.

Turning then to the CFSP-Union and its legal bBsiSSR related measures, one needs to refer to the
objectives of “preserving peace and strengthenimgrmational security” and “developing and
consolidating democracy and the rule of law” camddiin Article 11(1) and to Article 17 (2) TEU
which provide a legal basis for the “Petersbergimhnitarian and rescue tasks, peacekeeping tasks
and tasks of combat forces in crisis managemeciyding peacemaking.” They are implemented by
military and civilian ESDP missions, but also vasoother measures that legally take the form of
Joint Actions on the basis of Article 14 TEU, acgamied by implementing decisions. Civilian ESDP
missions, although not expressly covered by thedimgr of Article 17 TEU, enjoy an explicit
“political” basis with the 2000 Feira European ColrConclusions, where four priority fields of
civilian action in crisis management were idendfi&hree of them, namely police, the strengthening
of the rule of law, and the strengthening of canliadministration directly relate to SSR. It is
interesting to note here that the ESDP SSR coned#tphgugh identifying the same contexts for SSR
assistance — stable countries, countries in “asifiean and stabilization phase” and post-conflict
countries — seems to make the (welcomed) suggestimnESDP activity in SSR is particularly
relevant “in the absence of a partner governmeatdrisis situation or in the immediate aftermdth o
conflict.”

It has thus become apparent that both the EC Tamatythe TEU confer the power to adopt SSR-
related measures. Given the identical definitiogihhe notion, these competengagna facieoverlap
and thus raise a number of difficult issues; issuigish are legally complex against the backgrouind o
the EU’s pillar architecture. As a matter of fattis extremely difficult, if not impossible, towahys
situate a concrete SSR-related measure on the dfagiFEU or EC Treaty provision(s) and thus in
either the Council’'s or the Commission’s realm. sTkould indeed require its identification as a
“security” or a “development” measure based on‘disn and content” according to the European
Court of Justice’s “centre-of-gravity approaci’lt seems as if the GAERC Council Conclusions,
which were adopted with the intention of providiag overall policy framework for SSR, could do
nothing but fall short of providing a set of guidels on how to approach the pillar divide. The
conclusions states — repeating the ESDP conciyatt—

“a case-by-case analysis based on a situationfepapproach is always needed to assess whether any

proposed activities are most appropriately carmed through ESDP or Community action or a

combination of both with the objective of ensurieffective and coherent EU external action in this
25

area.

22 Case C-403/0Bhilippines Border Managemef2007] ECR 1-9045, para. 61.

Z The IPA contains five components, namely traositassistance and institution building, cross bowmperation,
regional development, human resources developnaamd, rural development. As the latter three arervese for
candidate countries in preparation for the Stradtand Cohesion Funds, the emphasis in the IPA isnstitution
building with the purpose to strengthen compliawitd the Copenhagen criteria.

24 According to this approach, developed under the@unity pillar, “the choice of legal basis for@dmmunity] measure
must rest on objective factors which are amenabjedicial review, including in particular the amnd the content of the
measure”. In a cross-pillar context, the Court firsed this approach in thenvironmental Sanction€ase, Case C-
176/03,Commission v. Coundi2005] ECR 1-7879, para. 45.

% European Uniorsupran. 7.
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Yet, even such an analysis is difficult, as théofeing paragraphs illustrate.

First, an SSR-related measure could simultaneopailgue EC and CFSP-Union objectives, as
exemplified by the security — development nexusweleer, it is not necessarily possible to identify
one objective as merely “incidental” to the otH@econd, in terms of content, there is no fundanhenta
difference between the CFSP-Union and the Commumitipted SSR related measures. According to
the Council Secretariat, “ESDP support to SSR pawner state will apply to an ESDP action which
will take the form of advice and assistance to kheal authorities (executive, legislature and
judiciary).” Does this description not resemble E@ancial and technical assistance for institution-
building?® A good illustration of overlapping SSR substandeCommunity and CFSP-Union
initiatives is provided by the first Rule of Law 84ion, EUJUST Therfisin Georgia between July
2004 and July 2005. Based on the objective of “oliaating democracy and the rule of law,” it aimed
at supporting the reform of the criminal justicsteyn in respect of local ownership. With the missio
consisting solely of a Head of Mission and a smaihber of advisorg it could be directly compared
to public sector reform assistance implementeddyracted experts under the (Community) TACIS
Regulatior?® Undoubtedly, EUJUST Themis could have been pursgedl Community programme.

Being aware of the limits of its “centre-of-gravitgpproach, the ECJ indirectly accepted an overlap
between the pillar¥. In fact, it used the general priority rule for Qoomity measures over Union
measures contained in a joint reading of Article®,13 and 47 TE®Y as a “watertight” delimitation
rule between the pillars. In other words, “if arti@e could be undertaken on the basis of the EC
Treaty, it must be undertaken by virtue of thatafy&®* Arguably, the Court could interpret these
provisions differently’® In any case, the fact remains that Article 47 Td#lly contains a rule on how
to avoid legal inconsistencies and not on how tmaga policy coherence in compliance with legal
competence provisions. One might then, and rigsdlyexpect the political institutions to compensate
the Court’s pillar purity approach with efforts &zhieve pillar synergy. Indeed, they are under a
primary legal obligation to do so with the Treatie8pulating principles of cooperation and
complementarity. In this respect, Article 3 TEU t@ns an obligation to ensure coherence across all

N

® A pertinent parallel can be drawn to the contehthe contested measure in tBALW case. It offered financial

contribution and technical assistance in order @b 1 the Light Weapons Unit within the ECOWAS Techh
Secretariat and to convert the SALW Moratorium iat@onvention. This is a great many similaritiesnstitution-
building assistance, which indeed was in prepandip the Commission in the framework of the Cotongregment
(Article 11(1)). The ECJ, while acknowledging thaete may be some measures, such as the grantitidgdaupport
for the moratorium or even the collection and degton of weapons, that fall rather within CFSP tiglo the objective
of promoting international cooperation, stated thatdecision to “make funds available and to gaahnical assistance
to a group of developing countries in order to daatonvention is capable of falling both underelepment cooperation
policy and the CFSP.” Case C-91/8/all Arms and Light Weapgnsgyr, para. 105.

27 Council Joint Action 2004/523/CFSP of 28 June 2@12004 L 228/21.

2 This aspect is given considerable importance bffrheister. See F. Hoffmeister, Inter-pillar cohege in the European

Union’s Civilian Crisis Management”, in S. Blockmafexd.), European Union and Crisis Management. Policy and
Legal Aspect§The Hague, 2008).

2 Regulation (EC) No 99/2000 of 29 December 19992000 L 12/1.

%0 Case C-91/05mall Arms and Light Weapgngyr, para. 108.

31 According to these provisions, the Union is foedan the European Communities, and supplementéukelsecond and

third pillar policies. One of its objectives isfmaintain in full and build on thacquis communautairéit the same time,
nothing in the TEU is to affect the EC Treaty.

32 See, e.g., Opinion AG Mengozzi in Case C-9Bétall Arms and Light Weapgnmara. 116.

¥ Namely not as a delimitation rule, i.e. as a gdegerning the allocation of the legal base bu aenflict-prevention rule,

such that (for example) if conflict were to emebggween a CFSP act and a Community measure, the Catpmarm
would prevail. See M. Cremona, “Coherence through:LaWhat difference will the Treaty of Lisbon make®’ C.
Portela and K. Raube (eds.), “Revising Coherence inFkdign Policy”, 3Hamburg Review of Social Sciences
(2008) p. 21.
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aspects of Union external action, and Article ipuates the duty of loyal cooperation, which aegli
to both the Member States and the institutions.

Does therefore the accession context provide defegtound for a holistic implementation of SSR
related measures despite deep institutional fratptien? The enlargement policy appears as a
transfer of the European Union’s governance plafielgl beyond its bordet$and thus necessarily
functions by membership conditionality at its vesntre. Designed as a ‘strategy of reinforcement by
reward’ and orchestrated by the European institgtiand above all the European Commission, the
conceptualization and implementation of EU membprstonditionality stands in a reciprocal
(mutually influencing) relationship also to Secyribector Reform in the candidate and potential
candidate countries of the Western Balkans.

Il. Challenges of direct interference and conditonality to an approach involving local
ownership

The enlargement contextrima facie appears to be a policy context particularly comgrdo a
coherent and effective cross-pillar implementatadnEU involvement in Security Sector Reform.
First, the European Union is prepared to assunmagpy responsibility for candidate and potential
candidate countries — now the Western Balkans — tangrovide important resources. Second,
responsibility and resources are coupled with trexessary leverage, based on a stringent
conditionality approach. Third, in this context, eoimstitution may be described as the leading
institution — if notde iurethen at least thde facto the European Commission. Given the fact that its
analysis provides the basis for any assessmenbwipleance with the Copenhagen criteria and
approximation with the@cquisand thus of overall progress towards EU membershgpCommission

is the linchpin of all policy fields covered by tealargement process.

Yet, despite these arguments endogenous to the @¢mbership conditionality) approach to SSR,
the countries of the Western Balkans, in particBasnia and Herzegovina (BiH), and Kosovo,

represent the prime examples of an internationeiteéeship or administration with direct legislative

and executive powers by the international communibhpose extensive use in the security sector
questions the EU’s reform strategies as exogenatsrgeters.

In addition, these considerations taken togethst sgrious doubts on a SSR principle highlighted by
both the Commission and the Council: local owngxsiihe Council, for instance, does so implicitly
by referring to sustainability of the reforms whintalks about “sustainable institutions through
ensured democratic oversight, transparency anduataoility in accordance with internationally
recognised values and standards”. The Commissionthe other hand, refers in a simple but
affirmative manner to “nationally/regionally ownptbcesses®

With EU membership conditionality lying at the aenof the SAP and thus SSR in these countries,
the key and comprehensive reference point for beadking, monitoring and assessing progress are

3 F. schimmelfennig and U. Sedelmeier, “Governamgeonditionality: EU rule transfer to the candilabountries of
Central and Eastern Europe”, Jdurnal of European Public Polid2004), p.664.

Council of the EUsupran. 5, p. 10. European Commissi@upran. 5 p. 7. At the same time, the Council sees the
“clear affirmation by the EU of its values, printgp and objectives as well as consultation wittal@uthorities at all
stages” as a means “to make local ownership p@&Ssiah approach which is fairly questionable. Mets certainly
coherent with the Council conceptualisation of lamahership, namely the “appropriation by the lcamathorities of the
commonly agreed objectives and principles.” It ewemsiders the active support of the implementatbrthe SSR
mission’s mandate, as part of the local authotitcesnmitment to actions on the ground, as an elénaéniocal
ownership.
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the Copenhagen criterfa,in particular the first and third. Under the firstiterion, the candidate
countries are required to ensure the stabilitynstitutions guaranteeing democracy, the rule of law
human rights and respect for and protection of nties. Under the third, the so-callextquis
criterion, the candidate countries are meant teldgvthe full “ability to take on the obligation$ o
membership.”

Even if only Croatia and Macedonia are candidatantties as such, the use of the term EU
membership or accession conditionality is justified all Western Balkan countries as “potential
candidate countries”. The SAP, moreover, is a polmased on “graduated” (membership)
conditionality, and responds to the particular meadd challenges of these countries. Indeed, post-
conflict transition, the need for broader statdding and a general situation of insecurity haadl&o

an adaptatiofl of the accession conditions as known from previnlargement rounds, both in terms
of content and procedure. The requirements of aregi cooperation, good neighbourly relations [..],
and respect for international obligations, suchcaperation with the UN International Criminal
Tribunal for the former Yugoslavia’ constitute sugh adaptior’® The way in which conditionality
operates more openly throughout the pre-accessiocegs furthermore demonstrates a procedural
modification. The potential candidate countries amebject to European Partnersfiipsand
consequently are working towardsquiscompliance, even in the absence of contractualthisough

a (Stabilisation and) Association Agreement. Moerpthe introduction of an additional negotiation
chapter, entitled “Fundamental Rights and Juditiallows for issues which were previously
addressed under the political Copenhagen critemm@hwhose respect was thus a pre-requisite for the
start of negotiations, to now be brought up latgrddso continuously during the negotiations ashsuc
In addition, monitoring and assessment practices bacome more accurate with precise benchmarks
determining the opening (and closure) of individuedjotiating chaptef$.

The Copenhagen criteria have undergone a progestspalisation, which is partly related to this
procedural adaptation. This development has begiateéd through prescription by the European
Council and institutionalised by the accessiontstna At this stage, the Copenhagen criteria ptesen
themselves as “quasi-legdi”or at least legally enforceafierequirements. Consequently, the
European Council has effectively supplemented kt#® TEU by declaring that accession will take
place as soon as an associated country is abkstong the obligations of membership by satisfying
the economic and political conditions required. Heeession provision as amended by the Treaty of

% Referred to in Strategy Paper and Report of thef&an Commission on the progress towards accesgieadh of the

candidate countrie§owards the Enlarged Unioi§OM (2002) 700 final, Brussels, 9 October 2002.

This has been termed “partial reinterpretatiog”Dpwling. See A. Dowling, “EU Conditionality and SGeity Sector
Reform in the Western Balkans”, in D. Spence andli®i,Fhe European Union and Security Sector Reftirandon,
2008), p. 175.

% European Commission Staff Working Documeligsovo under UNSCR 1244 Progress RepSEC (2007) 1433,
Brussels, 6 November 2007.

39 Based on Council Regulation (EC) 533/2004 on thebksiement of European partnerships in the framewafrkhe
stabilisation and association proce®4,2004 L 86/1.

37

40 On this and post-accession conditionality, see Sfernbauer, “Benchmarking, Safeguard clauses anificdon

mechanisms — What's in a name? Recent developmemige+ and post-accession conditionality and camnpk with
EU law”, 3Croatian Yearbook of European Law and Pol{2907)

41 C. Hillion, “Enlargement of the European Unioniagal Analysis”, in A. Arnull and D. Wincott (edsAccountability

and Legitimacy in the European Uni¢@xford, 2002), p. 409.

Important in this respect are above all the AsicesPartnerships that find their equivalence snEuropean Partnerships
of the SAP and the corresponding national ActicemBIthrough the financial assistance offered wadendapendent on
their performance related to meeting the Copenhagsria. For a discussion of these instruments, kelnglis, “The
Europe Agreements compared in the light of the@-grcession reorientation”, &ML Rev(2000) and H. Grabbe, “A
Partnership for Accession? The Implications of ELhditionality for the Central and East European Aggoiits”, EUI
RSCASNorking PapersRSCAS No. 99/12 (Florence, 1999).
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Lisbon, confirms the legal nature of the Copenhageteria by providing that “the conditions of
eligibility agreed upon by the European Councillsha taken into account?

Undoubtedly, there is an interaction between thésEhkembership criteria and its SSR concept, both
substantivel§# and procedurally. Through the procedural adaptatiod legalisation, the EU’'s SSR
principles that figure among the first Copenhagédterion are raised from the policy-document to the
legally enforceable level. These includeter alia, good governance aspects (therein democratic
control, civilian oversight, accountability and risgparency), compliance with internationally
recognised values and standards and finally cotiperaith other international organisatiofisThe
SSR-related elements falling under #muiscriterion, originating mainly in the external dinston

of the area of freedom, security and justice (ARS3yhile already being of a normative nature —
equally benefit from better monitoring and assesdri@ough precise benchmarking.

Some of these SSR-related principles and elemeqsef although in an imprecise manner, in the
accession reference documents — especially thedao&eport& - under the political criterion or in
the section entitled “European standards”. As sthay are subject to priority-setting in the Eurape
Partnerships. Improvement of border control, actahility of police services, civilian oversight of
the military, and parliamentary oversight of defermnd security structures occupy a central place in
both Enlargement Strategy and Progress Refofithe 2006 Progress Report for BiH under the
heading “Democracy and the Rule of Law” containsnext to “Constitution,” “Parliament,”
“Government,” and “Public Administration” — a spicipart on “Judicial Reform” and, most
importantly, “Civil Military Relations,” replacedni the 2007 Report by “Civilian Oversight of the
Security Forces.” The Progress Reports for KosalmwW the same structure, omitting however a
section on “Civil Military Relations.”

In addition, in the Bosnia Report, the section ablig administration contains explicit reference to
“Police Reform” which thereby figures independenfitgm the political criteria under “European
Standards” and thereby under “Justice, FreedomSaudirity”, where the conclusion by the federal
state of BiH of an Agreement on Policy Restructyramong the constituent entities of the federal
state of BiH in October 2005 is emphasised. It 8aid to be in line with the principles outlined the
European Commissionsit!): legislative and budgetary competences at stwel,| no political
interference with operational policing and functibpolice area®’ In fact, police reform dates back to
the SAA Feasibility Study, where it figures amohg tL6 requirementS,and was subject to the EU’s

43 Article 49 TEU as amended by the Treaty of Lisbon

4 See, e.g., D. Law and O. Myshlovska, ‘The Evolutdf the Concepts of Security Sector Reform andi@gcSector

Governance: the EU Perspective’ in D. Spence andlWRi (eds.),The European Union and Security Sector Reform
(London, 2008).

See, e.g., D. Law (ed.nternational Organisations and SSRitverlag, 2007). These principles are deducednfthe
two SSR concepts, the European Security Strategyhenéigenda 2000.

45

4 The Progress Reports of 2006 and 2007 for the tiesnof the Western Balkans are European CommisStaif
Working Documents, annexed to European Commisdimargement Strategy and Main Challenges 2006 — 2007
COM(2006) 649 final, Brussels, 8 November 2006.

47 See Law and Myshlovskaupran. 44, p. 19.

“8 |n fact, the major obstacle is the entity auttiesi insistence on policing remaining entity corgmee and on functional

police areas being determined by ethnic boundamesnot technical criteria. See International €rSioup, ‘Bosnia’s
Stalled Police Reform: No Progress, No EU’ (2088)yope Reporil64, at 12 —14. In December 2007 the HRSG/EURS
and in April 2008 (18) the Bosnian parliament approved the police ref@@ensequently, in June 2008 the SAA with
BiH was signed. See www.diplomatie.gouv.fr.

4 European CommissiofReport from the Commission to the Council on the amegness of Bosnia and Herzegovina to

negotiate a Stabilisation and Association Agreemeitlh the European UnignCOM(2003) 692 final, Brussels, 18
November 2003.
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first-ever ESDP mission, the EU Police Mission il BEUPM)>° Established to continue the work of
the UN International Policy Task Force, it was mated to raise Bosnian standards of policing by
“monitoring, mentoring and inspecting” in four piity areas, namely institution-and capacity-
building at management level, combating organizédchee and corruption, developing financial
viability and sustainability and promoting accounility. The European Community provided funding
for training and equipmernt.

This appears to be a prime example of EU condiliynensuring an effective and coherent approach.
In fact, rather, it represents an exception, aretition a very limited on®.Indeed, the effectiveness
of EU conditionality in the security sector in pauntar is seriously undermined by the use of the so
called Bonn Powert$of the High Representative of the UN SecretaryeaHRSG), a position that
was merged in 2002 with the EU Special RepresestgditUSR). Essential parts of the military
reform were thus imposed, as were the law on a-&sel court to address to address inter-entity an
war crimes, and the new Criminal and Criminal Pdocal Codes after the initiation of a
“reinvigorated judicial reform strategy” in May 228’

The European Commission acknowledges this in argemeanner in its SAA Feasibility Study,
noting that “decisions taken in the context of Bmn powers have been instrumental in achieving
reforms that might otherwise have been delayedweemneffected.” Paradoxically, the use of the Bonn
Powers did not decrease despite an increased emmma&U membership conditionality and thus,
already then, raised “questions about BiH's ability sustain a SAA.” At the same time, this
externally-driven process needs to be confrontdd thie policy commitment of local ownership, as
the number and nature of these decisions reflg@rsistent BiH unwillingness or inability to make
progress under domestic procedure.

Kosovo is another interesting case in this respeating a difficult legacy of the applicable-law
guestion and neglect of the law enforcement sedtoing the early years of the international
administration. While most government functions evénransferred to the provisional Kosovo state
authorities under the Constitutional Framework iavéimber 2001, the justice and police sectors
remained under the control of the international wamity via UNMIK pillar 1.>° Then, under the
Ahtisaari “Comprehensive Proposal,”it was envisaged that most of UNMIK’s remaining
competences would be handed over to the governm&nKosovo while the double—hatted
International Civilian Representative (ICR)/EUSR ulb nonetheless have clearly defined and
renewable executive powers. He may

%0 Council Joint Action 2002/210/CFSP concerning theofean Union Police Mission to Boshia and HerzegOJ

2002 L 70/1

See T. Mihlmann, “The police mission EUPM in Ba3nin M. Merlingen and R. Ostrauskaité (ed€Eyropean
Security and Defence Policy — An Implementatiorspective(London, 2008), p. 48.

51

2 In fact, the HRSG initiated the first steps towandking comprehensive police restructuring a ngatitJuly 2004 by

establishing the Police Restructuring Commission (PR@ye up of international and domestic public secofficial,
and whose work resulted in a proposal for statécipgl structures. See M. Doyle, “Too Little, Toote@ Justice and
Security Reform in Bosnia and Herzegovina”, in C. Tl Gad.), Constructing Justice and Security after War
(Washington, 2007), p. 247.

In December 2007, Bosnia's Peace Implementatiom&bdecided to empower the HR to use “his finalhauity in
theatre regarding the interpretation and implentantaf the Peace Settlement in order to facilithiresolution of any
difficulties as previously mentioned by making himgldecisions”.

53

% See Doylesupran. 52,p. 250.

5 C. Rausch, “From Elation to Disappointment — Jastied Security Reform in Kosovo”, in Callpran. 52.

% UNSC S/2007/168 Add.1.
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“take corrective measures to remedy [..] any astiahken by the Kosovo authorities that the ICR deem
to be a breach of this settlement, or seriouslyeuméhe the rule of law [..] Such corrective measure
may include, but are not limited to, annulmentasf$ or decisions adopted by Kosovo authoritfés.”

The EC/EU involvement in Kosovo, having started Iwe¢fore 1991, supported UNMIK by
shouldering responsibility for economic reconstiutiunder UNMIK pillar IV, and in the framework
of “Community Assistance for Reconstruction, Depshent and Stabilisation (CARDS)”, and
gradually shifted from reconstruction proper tatitagion-building and the rule of laW.EULEX, the
planned ‘integrated Rule of Law Mission to Kosove'expected to work on the basis of the Ahtisaari
proposal, despite the continued existence of anmifsion>®

V. Concluding remarks

Clearly, local ownership in the justice and lawanément sector, despite being a constant reference
point in EU and indeed other international orgatiose’ discourse, has yet to become a reality.

Apart from the direct legislative and executive gosvof the international community in the security
sector in BiH and Kosovo, that necessarily standdds with a holistic reform agenda and in
particular the local ownership principle, the dbilof the European Union as an individual actor in
implementing a coherent SSR agenda baseel alia on local ownership is also not without
difficulties — even in the accession context whete membership conditionality potentially works as
a bridge between the pillars.

While there are strong arguments for the Commissioplay a leading role — as much as it does
generally in an enlargement context — for all S8Rted measures in order to facilitate their hialist
and horizontally coherent implementation, one dguakeds to recognize the limits of such an
approach if taken at too broad a level.

The imbalance between the pillars in terms of irgggn, for instance, complicates coordination
between them, and the CFSP-Union’s intergovernrheetasion-making system reduces the capacity
of the Council to adapt to the Commission’s pragjeahd policie§® Furthermore, coherence with
ongoing or planned EC measures is often assumidrrditan explored, if the Council — as it mostly
happens — is under the pressure of being requirgatdduce a swift result and a political signal in
response to a crisis.

It appears then as if the Council indeed had nerathoice but to emphasise the case-by-case amalysi
as to whether an SSR measure is best carried ¢l iBommunity or in the CFSP-Union framework,
or indeed through a combined effort. Yet, in suckcanario, the European Commission might best
ensure ‘case-by-case’ coherence in an enlargenoeméxt. After all, it follows an institutional and
functional logic to anticipate the Commission’ser@s guardian of the treaties, pursuant to which it
needs to guarantee the effectiveness of EU lava ditgument is particularly pertinent for SSR relate
elements that fall under thacquis criterion but also plays — in view of the increggilegally

(4]

" Ibid, Article 2, Annex IX on the mandate of the ICR, (c).

%8 M. Karnitschnig, “The United Nations and the Bagan Union in Kosovo — The Challenges of Joint NeBailding”,
in J. Wouters et al. (edsThe United Nations and the European Un{@he Hague, 2006), p. 338.

See paragraphs 2 and 3 of Article 2, Annex IXughithe intriguing issue will be the relationshigtkeen the ICR and
EULEX, especially as there is a clear reluctancesfome elements of EULEX to come under the dirathaity of the
ICR.

P. Doelle and A. Gouzée De Harven, “Security &Reform: a Challenging Concept at the Nexus betv@ssurity and
Development”, in D. Spence and P. Fllfie European Union and Security Sector Reftiramdon, 2008), p. 51.

C. Gourlay, “Civil- Civil Co-ordination in EU crisimianagement”, in A. Nowak (ed.), “Civilian crisis nagment: the
EU Way”, 90 European Institute for Security Studies Chaillot 8af2006) p. 105.
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enforceable character of also the first Copenhagéarion — a role for the broader SSR related
principles. Furthermore, the EU membership conudiity’s underlying rationale of protecting
present and future integration achievements and dirst and foremost relates to the continuous
effective implementation of the Treaties and tigirectly its guardian.

In this respect, the current conceptualization iamglementation of EU membership conditionality is
certainly coherent and justified, thus also for term of the security sector. Yet, at the same{i
there is a danger that the European Union putgeitg foundations as a community of law based on
the effective adoption and implementation of commales at risk if it neglects local ownership and
therefore an ensured sustainability of reformsigalgrly in this sector which includes law and law
enforcement. The promotion of an early complianét the acquisand rapid institution-building
through the combination of direct legislative arxka@utive powers by the representative of the
international community with EU membership condifibty needs to be balanced with genuine
nationally-owned reforms. The fact that the HRmsrged with the position of the EUSR in the
potential candidate countries of the Western Balkemght be helpful in this respect. It is also
important to ensure the continued and direct inmaignt of the European Commission in the field of
Security Sector Reform in the candidate and paikotindidate countries.
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The European Union and Security Sector Reform:
From Words to Action?

Antoine Vandemoortele

l. Introduction

The need to reform the security structure of a tguin transition or in a post-conflict situatiomd
long been recognized as a key component of dempasgistance and peace building programmes.
During the Cold War, however, each security segtuolitary, police, rule of law, etc.) was considére
independently and was to be reformed on its owworalng to criteria of efficiency.The new post-
Cold war environment, and the evolution of peacerations and democracy assistance programmes,
both in number, scope and complexity, together wlith lessons learned from this new wave of
interventions, has brought with it a need to coneafze security reform in a more holistic manner,
and with democratic principles in mifdn this context, the concept of security sectéoma, with its
emphasis on a holistic view of security reform mdey to make the security apparatus more efficient,
democratic and accountable, made its way from &\pdgrinciple to a practical implementation
strategy, both within national donors and inteadl organizations (Brzoska 2003). As such, securit
sector reform has developed, since the mid 1999% & major component of post-conflict
reconstruction and assistance in transition towdessocracy.

Furthermore, the EU has developed its own SSReglyaimost notably through the production of a
Commission SSR concept and an ESDP Paper for Supp@SR activities in 2005 and 2006. Both
through ESDP missions (RDC Congo, Guinea-Bissad)the work of the Commission (DG Relex,
DG Development, EuropeAid, DG Enlargement), the lield begun to operationalize and implement
its SSR strategy. The European Union has therebgrbe an important actor in the field of security
sector reform, particularly in the civilian dimeasj including border guard management, police, rule
of law and prison reforms.

However, despite the growing recognition that thé i§ a key element of such interventions, the
empirical record is mixed, and varies in termstefgeographical focus, the context in which these
reforms operate, and the specific sectors to bermefd. Understanding this discrepancy between
“words and deeds” thus appears a key issue in owmepromote better, more efficient SSR

programmes.

U Doctoral Researcher, European University Instit(aatoine.vandemoortele@eui.eu). | would like t@rk the
participants of the workshop on “Security Aspeat&lJ external policies” for their comments, angarticular Martina
Spernbauer for her support and insightful critidsiiny errors remaining, of course, are my own.

1 C.T. call, "Competing donor approaches to postimrgolice reform”, (2002) Zonflict, Security and Development
M. Barnett, "Building A Republican Peace: StabilizBigites after War", 3biternational Security2006).

M. Brzoska, "Introduction: Criteria for evaluatipgst-conflict reconstruction and security sectéonm in peace support
operations", 13nternational Peacekeepin@006).

3 A. Bryden, “From Policy to Practice: the OECD's Ewng Role in Security System Reform”, ZXCAF Policy Paper
(2997), p. 26. D. Spence and P. Fluri (edehg EU and Security Sector Refoiinondon, 2008).

4 D. M. Law, “Taking Stock, Moving Forward”, in M. Law (ed.),Intergovernmental Organisations and Security Sector
Reform(Munster, 2007). A. J. Bellamy, "Security Sector &®ef: Prospects and Problems", Gfbal Change, Peace
and Security(2003).
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This paper addresses this issue by presenting lanjpprary evaluation of the way in which the
European Union has developed its SSR strategy ewdtthas started to implement it in post-conflict
countries and countries in transition towards demsmc

As such the objective of this paper is to highligbth the conceptual and practical dimensions ®f th
EU SSR strategy and analyze its potential and dimith a view of providing some guidelines for
future development in this domain.

The paper first presents some key definitions aak@round information on the SSR and the EU in

Section I. The origins and content of security @eceform is described and the role of the EU is

presented in greater detail. This initial sectideoapresents the main analytical framework by

discussing two key elements of SSR implementatian meeds to be addressed to have functioning
reforms: local ownership and the holistic apprdach

The next section then analyzes the record of therEthese two dimensions by focusing on three
types of SSR activities undertaken by the EU: #feaming under the SSR of some already existing
policies, the integration of other policies to lgrithem in line with SSR principles, and the creatid
entirely new instruments and actions that emergestttly from the SSR agenda. This categorization
best frames the EU’'s SSR strategy as a continutimrréghan a dichotomous pre/post-SSR strategy.
This evaluation is made both in regards to theadisses and documents of the EU, on the one hand,
and the practice and implementation record on thero

The third section summarizes the findings of thidiminary review and highlights some limits of the
EU’s SSR strategy as well as provides some guielior future development of the role of the EU in
this domain.

Il. Understanding security sector reform: concept@al development and EU strategy

A. What is security sector reform?

The concept of security sector reform (SSR) waldped after the end of the Cold War as a possible
way to making it more efficient in addressing positilict reconstruction and issues of good
governance. It was first used in public in 199&tls then-UK Minister of International Development,
Clare Short, to highlight the changing nature ofedepment challenges and policies in the post Cold
War era. This reconceptualization of security inapiges and development policies was put on the
agenda by the OECD Development assistance Comniie€D-DAC) with the document published
in 1996 “Shaping the 21Century: The contribution of Development Co-opierdt The SSR can be
defined as a comprehensive framework aimed at bedbdemocratic transformation of security after
conflict has stopped (OECD-DAC). SSR programmek $eeaddress the effective governance of
security in post-conflict and transition environrtgehy transforming the security institutions witkain
country in order for them to take a more efficidegitimate and democratic role in implementing
security’ This includes the democratic control of the militathe redesign of civil-military relations
and the professionalization of security services e judiciary system. In short, this approactksee
nothing less than the reinstitutionalization of thditary, police, political and judiciary sectots
foster both internal (citizens) and external (9taecurity, notably through the full control of t&ta
borders.

There are other important challenges of SSR, diefudonor coordination — and in the case of theifier institutional

cooperation — and the need to be responsive toefoem context. However, for reasons of space aupes the first
dimension, more concerned with the EU itself andthe relation between the EU and the target cguatrd the second,
which can be dealt with in part in relation to Ibeanership, are left out of this paper.

6 A. Schnabel and H.-G. Ehrhart (edS&curity Sector Reform and Post-Conflict PeacetnglTokyo 2005).
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The Organization for Economic Co-operation and Dmyment (through the Development Assistance
Committee, referred to as OECD-DAC), which is a &etor in trying to foster the conceptual debates
on security sector reforinhas targeted four sectors to be transformed @pSSR policies: i) core
security actors (police, armed forces, border guasdcurity services), ii) security management éodi
(political institutions such as the ministries offehce and internal affairs), iii) justice and law
enforcement institutions (judiciary, prisons, ftimhal justice systems) and iv) non-statutory sigu
forces (private security companies, guerrilla aghie

As Brzoska notefithe practice of reforming different aspects ofusiég was not new, but there was a
need to find a term, and define the principles dyidw it, for a plethora of phenomena and actésti
related to reform of the sector of society chargéth the provision of security. As such, all the
components of the security sector agenda alreaidyeexwhen Short presented the term in public in
1998. What was new with the use of the SSR is tmmative understanding that underpinned what a
good security should look like, alongside a merguigsecurity and development in transition and
post-conflict environments.

Today, the SSR agenda has become quite broadtibbueins its normative focus on the good
governance of security and the principles guidinfgeod and democratic” security sector. This
emerging consensus on key normative principles lsansummarized with the proposed SSR
Decalogue of norm$,which provides for an excellent overview of therms of SSR? This

Decalogue serves to highlight the principles guwdihe operational dimension of SSR policies
including accountability, transparency and demdcratiles within the main security sectors, a
national security strategy that highlights the deratic principles of security management, and a
focus on security forces that are efficient, inslasand responsive to the needs of the population.

B. What is the EU SSR strategy?

To understand the implementation strategy empldyyethe European Union and their outcomes, it is
necessary to take a step back and look at theraatish and development of the EU’s SSR strategy.

In Europe, the United Kingdom was the initial learethe SSR domaitt. In order to implement its
SSR strategy, the UK government created in 2001ftwding pools, the Africa Conflict Prevention
Pool and the Global Conflict Prevention pool, thaére integrated across the Foreign and
Commonwealth Office (FCO), the Department for Intgional Development (DFID) and the
Ministry of Defence (MOD). The most visible SSR gramme conducted by the UK was in Sierra
Leone starting in 1999. The UK has also promotedomprehensive EU SSR strategy with a

The OECD has released three key publicationsdmpte SSRHelping prevent violent conflicRQ01),Security system
reform and governanc@®005) andThe OECD DAC Handbook on SSR: Supporting Securitydasiice(2007). Starting
in 2007, the OECD has also begun to shift its enmpteam the conceptual promotion of SSR to the prismnoof SSR

implementation. This culminated in the publicatimina practical handbook on SSR, a series of traimingkshops on
SSR (ongoing) and in-countries consultation ac#sitand practices in the field of SSR (this projegun in 2007 and
includes work in Bolivia, Burundi, Central African Regic and Guinea-Bissau). See http://www.oecd.orgddwent/19

/0,3343,en_2649_34567_40016723_1_1 1 1,00.htmt {isitked 21 November 2008).

M. Brzoska, "Introduction: Criteria for evaluatipgst-conflict reconstruction and security sectéonma in peace support
operations" 13International Peacekeepin@006), p. 3.

See Lawsupran. 4, p. 248.

10 0. Myshlovska, “Overview and Typology of IGO Nasrfor Security Sector Reform and Governance”, in Lswpran.

4.

See Clare Short's speech which was the first pulie of the SSR concept. “Security, Development @adflict
Prevention”, Speech at the Royal College of Deferiadi€s, London, 13 May 1998.
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workshop in November 2005 when it held the EU plescy*? Today, the EU is taking a more
proactive approach and has become a leader in"SE@lowing the European Security Strategy in
December 200%, the Council of the European Union adopted an Eldogpt for ESDP Support to
Security Sector Reform in November 2605This document highlights the aim of SSR actisitie
under the ESDP, the internal division of laboureastpd between the Council and the Commission
and the modalities and plan of action concernimgithplementation of SSR. This was followed by a
similar exercise by the Commission in its docunmi@dntoncept for European Community Support for
Security Sector Reform” in May 2086Finally, the Council adopted in June 2006 a gydliamework
that aimed at combining both approaches to SSR antmperational code of condtictThe EU,
within the framework of its ESDP crisis managemepérations (rule of law missions in Iraq and
Georgia, police missions in Bosnia-Herzegovinag$tale, Macedonia and Congo and security sector
reform assistance in RDC), has positioned itselfaakey actor (in terms of financial resources,
personnel involved and political will) involved ithe promotion of the debate on security sector
reform. It is the world’s largest official developmt assistance (ODA) donor in the wofld hrough

the new (2007-2013) Instrument for Stability medbamn the Commission has budgeted 100 million
euros for crisis response, compared to a 30 mipool in the previous Rapid Reaction Mechanism in
2006. It has deployed over 11 000 personnel throuigis ESDP missions and it has the political
objective, at least in its near abroad, to becdmede facto leader in SSRIt is also one of the most
ambitious actors in the implementation dimensiotufing on the entire dimension of SSR and not
only on specific parts of the SSR process (defegimem and NATO for example).

Both documents, the Council and the Commission ngape SSR, share the same principles. They
closely reflect the norms, objectives and defimisicadopted by the OECH.The Commission
mentions four objectives, in accordance to the OHIAT guidelines: holistic approach, local
ownership, gender mainstreaming and respect ofniatienally agreed norrf's The Council paper
describes three principles: local ownership, resfmeaemocratic norms and coherence with other EU
external action instrumerits Later the document adds that a coordinated atistihcapproach is a
central componefit

[N

2 “Developing a common security sector reform siggt for the EU”, Post Seminar Workshop organizedttsy UK

Presidency, European Commission, Saferworld aretriational Alert, 28 November 2005.

13 M. Sedra, “European Approaches to Security SeR&form: Examining Trends through the Lens of Afgham”, 15

European Securit{2006).

The ESS explicitly mentions security sector refoprogrammes and notes that these should be “faat lmroader
institution building” strategy. ESSA Secure Europe in a Better World — European Sec8trategy Brussels, 12
December 2003.

15 Council of the European UnioEU Concept for ESDP support to Security Sector Ref(BSR)Brussels, 13 October
2005. Hereafter called “Council document”.

14

18 European Commissioy Concept for European Community support for segugiictor reformCOM(20086) 253 final,

Brussels, 24 May 2006. Hereafter called “Commissiocudchent”.

17 European UniorCouncil Conclusions on a Policy Framework for SeguBiector RefornfLuxemburg, 2006).

8 D, M. Law and O. Myshlovska, “The Evolution ofettConcepts of Security Sector Reform and SecuritytoBec

Governance: the EU perspective”, in Spence and, Blupran. 3, p. 13.

2 Ibid.

2 0. Myshlovska, “Overview and Typology of IGO Narfor Security Sector Reform and Governance”, in Lsupra n.
4.

21 See Commission documentipran. 16 , p. 14, see in particular note 12.

22 See Council documersypran. 15, pp. 4 and 7.

% |bid, pp. 11 and 14.
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In terms of its implementation record, the Europédmion declares that it is undertaking SSR
activities in over 70 countri&s On closer examination, however, it is possibldigtinguish between
three aspects of the EU’s SSR policies: the refngrander SSR of some already existing policies, the
integration of other policies to bring them in lim&h SSR principles and the creation of entiredyvn
instruments and actions that emerged directly floemSSR agenda. With this new look at the EU’s
SSR policy, it becomes possible to see that despitee clear progress in this field, the EU has not
completely transformed itself and remade the estiae of its activities in the democracy assiganc
and post-conflict reconstruction to bring them unthee SSR guidelines. A more accurate portrait is
that the EU has steadily increased its SSR a@#viéind has tried to foster SSR as a vital tooit$or
democracy promotion activities. This distinctiortivibeen the three kinds of EU SSR activities will be
used in Section Il to analyze the range of impldiatgon practices developed by the EU.

C. What are some important challenges to SSR?

SSR, especially in the post-conflict cont&kis a very challenging endeavour as it includes the
redesign of a whole set of security institutionsl amvolves an important humber of actors, both
locally and internationally. On the institutionade, there are issues surrounding the best ways to
achieve democratic and efficient security sectitvs,need to have an holistic approach that spans th
range of institutions involved in the provisionsdcurity and, in the case of the EU, bureaucraiit a
inter-institutional arrangements need to be dewaoand logistic and competence issues have to be
resolved. On the personnel side, the main chalkemge#ude local ownership and ways to have local
actors participate and buy-in the reform process,nteed for international actors to be respongive t
the local context and the issue of donor coordbmabietween different international organizations or
states. For reasons of space, in this paper Itselecchallenges, one related to institutions and o
that deals with actors, as a first-cut analysishoiv the EU responded to these challenges in the
implementation phase of its SSR strategy: the fri@ed holistic approach and the dilemma of local
ownership. The issue of holistic approach can laédp us understand some aspects of the bureaucratic
process of SSR, while the local ownership dimensambe related to the local context of the reform
issue. In the next paragraphs, | define in gredgéail each challenge.

The concept of local ownership stems from ideagewelopment circles about the need to ensure that
peace building and democracy promotion activities @med at empowering local communities and
encouraging local participation. In 1996 Chestermaues that

“the formal embrace of the language of ownershigheymultilateral development community came in
the policy document ‘Development Partnerships & Kew Global Context’, adopted by the OECD’S
Development and Assistance Committee (DAC) in M&@5I° and later enshrined in the DAC

document ‘Shaping the Ztentury”.

In terms of SSR policies, advocating and promotamgl ownership is a key principle recognized by
the OECD in its publications on SSR and acceptethbyEU as a key principle of its SSR activities
(see Commission and ESDP concept for SSR). The &dNafso promoted local ownership in the
context of peace operatighsYet, defining and implementing local ownershiprisch more difficult.

There is thus a growing recognition, close to aseosus, that local ownership is an essential issue
democratization assistance in general and thatiS®Rrt of this trend, at least conceptually, tawar

24 See Commission documentipran. 16, p. 5.

% G. Peake, E. Scheye and A. Hills, “ConclusiongZiél Wars(2006), pp.251 - 252.

% g, Chesterman, "Ownership in Theory and in Pracficansfer of Authority in UN Statebuilding Opéoais”, 1Journal
of Intervention and Statebuildi@007), p. 7.

27 Report to the Secretary General, “Securing Peadéavelopment: the role of the United Nationstiporting security
sector reform”, A/62/659 — S/2008/39, 23 Januay&0
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acknowledging the need for more ownership. Notrgsirgly, NGOs have been the most active in not
only promoting but also acting upon the principkfsiocal ownershig® Think-tanks and other
political foundations have begun to embrace thisong but the way that these lessons on local
ownership have been learned and implemented relitidénunderstood. International organizations
and governments have tended to talk the talk, lititlittle systematic real life engagement withdbc
ownership?

However, despite this emerging consensus, littteldeen said about the move from policy principle to
actual implementation and the variations betweendbas and practice of local ownership. There are
some ad hoc, case study analyses to be found obet engage both the principle and the practice of
local ownership in a systematic fashion. Brzoski®@ 11) mentions that

“currently, the security sector reform debate &fea disparity characterized by a long list ofagah
recommendations of what could and should be donepre side, and a shorter list of concrete
suggestions based on a thorough analysis of tHagms in a particular post-conflict situation o th
other side.”

The paradox of local ownership that emerges frois discussion is that local ownership is seen as
essential in principle, yet remains an elusive daig the implementation phase. The challenges of
local ownership that international face are thisteel to the kind of local actors to involve, tivaihg

of ownership, the means and resources through wdwetership is practiced and applied. It is thus
best to understand local ownership as both a psomed as an outcome. It is a process because local
ownership needs to be constantly updated and redon@g the operation to maximize local
participation and it is an outcome in the senseithathe end point, the exit strategy for intational
actors® Understanding how local ownership is seen andemphted within the EU’s SSR activities
will provide more data on potential ways of resotyithe challenges of local ownership.

On the other hand, the need to have an holistiw 18ealso a key part of SSR and one of the reasons
behind the development of a SSR concept. It refléioe lessons learned in the development and
security communities about the need to addressdburity sectors as a whole in order to be effectiv

A simple example can illustrate this. If a poliefarm has been successfully implemented, there will
be less corrupt and inefficient police officers amdre criminals will be arrested and brought to
justice, and eventually be put in jail. Yet, if theliciary has not been reformed, those criminals c
bribe their way out. If they fail to do so, a dystional prison system might be their other waykbac
on the streets. The recognition that each secgattor is linked to one another is again widely
accepted in principle, but remains lacking in itagtical implementation in a similar way as thealoc
ownership dilemma.

The challenges of an holistic approach are thus afifferent nature. They concern institutional
dynamics, such as cooperation between differertriational organizations or governments, within
different departments of a single country or, ie ttase of the EU, between member-states, the
Council and the Commission. Understanding how thieadresses these institutional challenges is
the second goal of this project.

2 Through the Initiative for peacebuilding, httpaiw.initiativeforpeacebuilding.eu/, 10 civil sogjebrganizations are

helping to build EU capacity in this domain.

2 gee Chestermasypran. 26.

%0 J. Narten, "Post-Conflict Peacebuilding and Ld@einership: Dynamics of External - Local Interantin Kosovo under

United Nations Administration", 2ournal of Intervention and Statebuildi(2008). Chestermasupran. 26. R. Caplan,
"After Exit: Successor Missions and Peace Consatidat8 Civil Wars(2006).
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Il. Implementing SSR: challenges and EU responses

The first two sections presented general viewsiafodmation on the conceptual development of SSR
and the challenges associated with its implemeamtatilongside a more detailed analysis of theable
the EU in this domain. This section provides aiprelary analysis of the way the EU has responded
to two challenges of SSR, local ownership and hiolapproach issues, concerning three types of EU
SSR activities. As mentioned before, the Commissiats SSR document notes that it is involved in
over 70 countried: while the EU has also over 20 ESDP missions inctdntries’” These
approximately 70 countries constitute the completeverse of cases in which the EU is active in
crisis management, post-conflict reconstruction security sector reform. However, not all of these
cases have received the same support and attesmionnot all ESDP missions fall under SSR
activities. The development of an EU SSR stratégukl then be seen as a continuum, and it should
be noted that the EU has a) reframed some acsuitidit with its new SSR strategy b) integrated
policies to match the development of an SSR framkewbc) created new instruments to adequately
reflect the practice of SSR. How each of these &8Rities fared in relation to the two challenges
under study is the question | turn to in the netagraphs.

A. Reframing existing strategies

Two elements of the various EU activities that haeen reframed in order to fit within the current
SSR agenda are the pre-accession strategies fouhd CARDS and IPA programmes and the police
missions under ESDP.

Firstly, the CARDS (Community assistance for retarsion, development and stabilisation) and the
IPA (Instrument for Pre-Accession) programmes reg@né the main EU tools for dealing with
candidate and potential candidate countries in IS&atstern Europ®&. However, both CARDS and
IPA are conceived using a project-specific approagth specific tailored projects addressing issues
ranging from justice reform to social developmeand including democratic stabilisation and
environment policies for each targeted country.short, these programmes are both wider than
security sector reform oriented projects, but thveyk without the coordinated sectors dimension that
is central to SSR.

Related to ESDP and police missions, the CounctitsiSSR concept paper, acknowledged that these
are “not specifically for SSR”, but that they cdbtite to SSR commitments (p. 10). This represents a

31 In the African, Caribbean and Pacific region, E is involved in “at least” the following countrieAngola, Benin,

Burkina Faso, Burundi, Cameroon, Comoros, DominicaruBlén Democratic Republic of Congo, Eritrea, FijiliGea
Bissau, Equatorial Guinea, Guinea Conakry, Haiti,rjv€oast, Jamaica, Kenya, Liberia, Madagascar, Malaw
Mauritius, Mozambique, Niger, Nigeria, Republic ofr@o, Rwanda, Seychelles, Sierra Leone, Solomonds|gouth
Africa, Sudan, Somalia, Chad, Togo, Vanuatu and dgaimn the Western Balkans, the beneficiaries afsarif,
Bosnia-Herzegovina, Croatia, Serbia, Montenegro, Kosmd the Former Yugoslav Republic of MacedonigEdstern
Europe and Central Asia, the target countries armefsia, Azerbaijan, Belarus, Moldova, Georgia, Kazsdh,
Kyrgyzstan, Russia, Tajikistan, Ukraine and UzbelistIn the Middle East and Mediterranean regibe recipients are
Algeria, Egypt, Jordan, Morocco, Tunisia, the Pabégn Authorities and Yemen. In Asia, Afghanistamdonesia, Laos,
Nepal, the Philippines and Vietnam receive Commugitpport. Finally, in Latin America, Colombia, Ell&dor,
Guatemala, Mexico, Nicaragua, Panama and Urugussiverd SSR support. This list summarizes the Annekthe
Commission documensupran. 16.

32 These missions are or were located in the folgwdountries. In Africa: Guinea-Bissau, DR Congo, Gladian. In the

Balkans: Kosovo, Bosnia-Herzegovina and the Formegoglav Republic of Macedonia. In the Middle Easaq|r
Palestinian Authorities. In the Caucasus and Eadfeirope: Georgia and Ukraine-Moldova. In Asia: idgistan and
Indonesia (Aceh).

33 The IPA covers the period 2007-2013 and offigia#placed the CARDS programme, which covered tHz0-ZD06
period. See Council Regulation (EC) 1085/2006 — ferlBA — and Council Regulation (EC) 2666/2000 — for CARD
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clear example of policies that are neither newintagrated, but that the EU nevertheless putsen th
same categories of SSR achievements.

However, both these policies subsumed under SSBrdudm this non-integrated practice relating to
local ownership and holistic approach. On the rfeechn holistic approach, it is clear that as these
policies are project-focused for CARDS/IPA or sedpecific in the case of ESDP missions, they do
not reflect the engagement with a cross-sectoroggpr: As to local ownership, it is clear that isetie
conditionality and norms/best practices limit t&ge of possible engagement with local actors. The
latter case of norms/best practices being impoget from a top-down perspective is evident in the
context of the Bosnian police restructuring, wharrnational pressure and a large footprint to
European norms of best policing means had impontffieicts on the process of reform and the
adoption of the new police laws by the BosnianiBants in April 2008?

B. Integrating policies

A second way of dealing with SSR in the contexthef EU is to integrate a series of existing adésit
under a single framework which best puts into active principles and norms of SSR. A recent
example of this is the new Instrument for Stahilitfhe Instrument for Stability (IfS) is a finankia
instrument for the European Commission activitiesiisis and post-crisis management adopted in
2007 which aims to address security and developnedatied issues through both short and long term
commitments?

In the case of the IfS, it is clear that the nommatunderpinning of norms and the local
ownership/holistic approach factors are taken icmasideration. As such, it provides for a more
strategic way of dealing with existing policies lehdleveloping a new global concept for security and
development, in this case SSR. In particular, ttymamized crime dimension reflects a concern for a
more holistic approach in addressing this ruleagi dimension. The question of local ownership is
more difficult to assess, but it is evident thdags behind compared to the cross-sector dimension

C. Developing new instruments for SSR

A third and final aspect of the implementation dfl ESR activities is the creation of new SSR
specific policies. For example, the EU has created launched ESDP missions that focus on SSR:
two missions in DRC and one in Guinea-Bissau. EUFRID Congo deals with police reform
activities while the EUSEC mission (European Uniecurity Sector Reform Mission in Congo)
provides for military assistané&@The focus on military and police reform in DRGcismplemented in
the justice sector by a Commission initiative if©2®n a justice audit mission. In Guinea-Bisshe, t
EU SSR mission was launched in 2008 for an injiliod of 12 months and with the objective of
assisting local authorities in the implementatibthe National Security Sector Reform Stratégy.

3 T. Muehlmann, "Police Restructuring in Boshia-Hgmena: Problems of Internationally-led Securityc®e Reform”, 2

Journal of Intervention and Statebuildi@008).

% Regulation (EC) No 1717/2006 of the European Fadi# and of the Council of 15 November 2006 estainigs an
Instrument for StabilityDJ 2006 L 327/1.

% Respectively Council Joint Action 2007/405/CFSP »filine 2007 on the European Union police missiateraken in
the framework of reform of the security sector (S3RY its interface with the system of justice ie themocratic
Republic of the Congo (EUPOL RD Cong@)J 2007 L 151/47, and Council Joint Action 2005/355/CK8R2 May
2005 on the European Union mission to provide addnd assistance for security sector reform inDbeocratic
Republic of the Congo (DRC{HJ 2005 L 112/20.

37 Council Joint Action 2008/112/CFSP of 12 Febru2®p8 on the European Union mission in support ofisg sector
reform in the Republic of Guinea-Bissau (EU SSR GUINBEHISSAU),0J 2008 L 40/11.
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On the issue of an holistic approach, it is cldwat it represents a clear focus for the new Guinea-
Bissau, with its focus on implementing the NatioS#&htegy and the role of local authorities and civ
society in this process. In the case of the DR, ¢hoss-sector focus is also present in theory, bu
problems have plagued the mission up to a pointevB807 was described as lost year for $SR.
Melmot also concludes that many problems that afftlRC SSR programmes stem from its image as
an imported tool by the EU and other internatiambrs, and it fails to accommodate the diversity o
local actors’ perspectives and objectives in thexaia of security. While, it is too soon to analyae
depth the Guinea-Bissau, two mixed signals carirtggesl out to map out some of the contours of this
SSR process. First, EU assistance for SSR is sieinvthe context of the National Strategy which was
adopted in November 2006 by the national governnagt thus seems a promising point in the
direction of more local ownership. However, the keynchmark for evaluating SSR should not only
be seen within the context of adopting policy doeats, but also, and more importantly, in their
implementation processes. In this regard, the wecisy the EU to postpone the initial report, due 6
months after the launch of the mission in May 2008il February 2009 raises some questions about
the speed and effectiveness of the process. Itdumeipremature to judge this mission at the moment,
but these two elements will need to be taken intwsideration for later analysis.

V. Reflections on the practice of SSR: a prelimiary evaluation of the EU role

Following this presentation of the EU SSR recortijclr due to the novelty of the EU SSR policies
should be considered only a preliminary analyserclude with a short discussion of the merits and
limits of the implementation practices of the EU.

Although there are several other elements thatuemite the processes and impacts of SSR
programmes, such as EU-UN cooperation, local contonors’ interests and resources, | have
attempted to illustrate that two key dimensionslacal ownership and holistic approach/cross-sector
coordination and that they have been widely ackedgéd in EU policies and documents. Yet, what |
have also tried to demonstrate is the extent ofgdye between words and action or, put slightly
differently, the degree to which these concernddcal ownership and cross-sector coordination have
been put into practice and in the implementatiatesses of EU SSR activities.

Three comments on the degree and extent of thisugam order to conclude this paper. They concern
respectively the i) difference between a varietyetf SSR activities; ii) difference between local
ownership and holistic approach challenges; i) way forward.

First, while there is a general trend in EU effoinsdealing with local ownership and holistic
coordination, the impacts vary depending on the pEU strategy: a reframed policy, an integrated
policy and new policies. In the case of reframiitge attention has been paid to these challersges
the gap remains. For the new policy instrumentspitie the efforts deployed, the difficulties in
implementing SSR, particularly in Congo, and adsireslocal ownership are still present. This might
be due to the context of the reforms, but it i®alspart attributable to the design of these pedic
Surprisingly, however, the policies that were inéegd such as the Instrument for Stability proved t
be more adequate tools in closing these gaps betpelecy and practice. Some of the factors that
might explain this is a close attention to localnenship and holistic approach issues, but within a
context of existing policies where EU actors havgoad deal of experience and knowledge and can
adapt and tailor the policies to the normative upitming of SSR.

Secondly, there is evidence on the ground, for @k@nm the attempts at SSR in DRC and Guinea-
Bissau, to tackle more effectively the cross-sediymamic. In the two cases, military, justice and

% 5. Melmot,Candide au Congo: L’échec annoncé de la réformeettesr de sécurité (RSSFocus StratégiquéParis,
2008), p. 31.
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police reforms were taken into consideration whilplementing the processes of SSR. This stands in
contrast with the issue of local ownership whicls in@t been addressed as thoroughly in practice,
even though it remains an important rhetorical cament. Two factors might account for this
discrepancy. First, dealing more effectively wittogs-sector coordination requires a change in the
design of policy instruments, which is much eatti@n the change of approach and mentality that is
needed to interact, understand and work with lactdrs. Secondly, as a rhetorical commitment, local
ownership is well understood and used, but as etipah strategy, the concept does not have a clear
meaning. With whom should the EU and internatiametbrs engage in transition and post-conflict
environments, how should they do it? These questiand many others, have not yet been answered,
and as long as the meaning of what it is to dolloaaership practically, and the costs, consequence
and impacts of these international-national-looédriactions are not understood, local ownership wil
remain an elusive target.

Finally, on the issue of the road ahead, | havetimead several times that due to the recent focus o
SSR in EU policy documents and practice, a fullleatson or analysis could not be undertaken.
Nevertheless, the merits and limits of the EU S®RIémentation strategy can be summed up in two
lessons. First, a better understanding of localevahip and what it entails is needed. The EU can
draw on its experience and expertise with local @O a starting point for these more bottom-up
dynamics of SSR. Secondly, better tools for ong@wajuations of SSR processes, in order to see the
problems as soon as possible, are a cost-effegtidesfficient way of dealing with the many pitfalls
and challenges that will inevitably surface durthg implementation. The new tool for in-mission
evaluation, the programmatic approach, adoptedUlyEX in Kosovo is a step in that directiéh.

In other words, a key concern to bridge the gagvbeh words and action remains adaptation to the
context, the type of policies and the needs andrdlity of actors involved. This is indeed a complex
strategy, but as the European Union moves forwardnaactor in world politics it will need to face
these challenges, and adaptation will be essential.

39 hitp://mwww.eulex-kosovo.eu/?id=27 (Last consulidalember 21 2008).
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