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Abstract

The place and legal value of social rights in tlé Eharter is only one episode (albeit a long drawn
out episode, lasting since 2000) in the ongoinggstie about the ‘fundamentalisation’ of social tiggh
which is the subject of the contributions to thdlective Working Paper. In the European Union
itself, another arena of this struggle was opengdnore recently by the judgments of the European
Court of Justice in the casésval, Viking and Ruffert which are amply discussed in several
contributions of the Working Paper. Issues relatmghe recognition of a fundamental legal status t
social rights also occur in other contexts than tiahe European Union, namely in the development
and monitoring of international human rights norars also in the national legal context .

This Working Paper contains the combined outpwtunfent doctoral research at the EUI in these two
fields: of international and European human rigatg, and of comparative and European labour law.
The contributions which the reader will find in tfelowing pages take stock of the current debate o

the fundamental status of social rights, and raisember of interesting perspectives on how toycarr

that debate forward.
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Introduction

Fundamental, Yes — But What Does It Mean?
Professor Bruno de Witte (EUI)

When the European Union was given its own CharfeFundamental Rights and Freedoms, in
December 2000, one of the major characteristichaf document, noted by all commentators and
praised by most of them, was that it transcendediithotomy between social and economic rights on
the one hand, and civil and political rights on ttker. In this respect, the Charter represented th
endorsement of two core ideas that had slowly redtaver the years in national constitutional law
and in international human rights law, namely: tf# idea that all rights require some measure of
positive action from the side of the state, so thet no longer justified to operate a sharp distion
between rights implying a negative duty of abstantind rights implying a positive duty to act; and
(b) the idea that rights that are not self-exegutfto use the international law term) or are not
‘subjective rights’ (to use a term familiar to cimetntal constitutional lawyers) can neverthelesgeha
important legal and political effects.

However, we know that this major event was follovgda long period of hesitation and controversy.
The EU Charter itself has not yet become a bindasgrument as long as the Lisbon Treaty has not
entered into force. Moreover, the revision of theafer on the occasion of its incorporation in the
Constitutional Treaty (and later the Lisbon Treatgdl to a distinction between ‘rights’ and
‘principles’, which aimed at limiting the judici&nforceability of the latter category. This moveswa
intended by those who promoted it (mainly the UK/igqmment) to restrict the impact of some of the
social rights contained in the Charter. Howevee, @harter does not label its provisions as being
either rights or principles and the rights/prinegpldistinction is therefore bound to become a major
source of confusion and controversy once the Chaetd becomes formally binding. This very
regrettable lack of precision contrasts with soragomal constitutions (such as those of Ireland and
Spain) that similarly exclude judicial review ofrse fundamental social rights provisions, but astea
clearly indicate which specific provisions are exigd. It would certainly be too simple to consider
that entire chapters of the Charter (say, the enapt ‘solidarity’) contain only marginally justaddle
principles rather than fully justiciable rights.idtnecessary, rather, to proceed on a case-bybeass,
and good arguments can be made for ranging magteoCharter’'s fundamental social rights in the
‘rights’ category rather than the ‘principles’ cgoey.

The place and legal value of social rights in thé Eharter is only one episode (albeit a long drawn
out episode, lasting since 2000) in the ongoinggstie about the ‘fundamentalisation’ of social tiggh
which is the subject of the contributions to thdlective Working Paper. In the European Union
itself, another arena of this struggle was opengzdnore recently by the judgments of the European
Court of Justice in the casdsval, Viking and Ruffert which are amply discussed in several
contributions of the Working Paper. Issues relatmghe recognition of a fundamental legal status t
social rights also occur in other contexts than tiahe European Union, namely in the development
and monitoring of international human rights norarsd also in the national legal context

All the substantive chapters in this collective Wing Paper, with the exception of that of Professor
Roman from the University of Tours (whose contribatis gratefully acknowledged), are written by
PhD researchers of the European University Institlibeir papers are testimony of the attentionrgive
to questions of social rights protection at the Hudlfact, this is a domain of ongoing interestlod
EUI which lays at the confluence of two fields whitave been central to the intellectual agendesof i
Law department for many years now: the protectiohuman rights at the transnational level, and the
development of international and European labowr [Bhe first line of research is exemplified by
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such collective endeavours as the volume EU LawHunmdan Rights, edited by Philip Alston in 1999,
and the volume on Social Rights in Europe, edite&tAinne de Burca and Bruno de Witte in 2005.

This Working Paper contains the combined outpwtunfent doctoral research at the EUI in these two
fields: of international and European human rigatg, and of comparative and European labour law.
The contributions which the reader will find in tfalowing pages take stock of the current debate o

the fundamental status of social rights, and raisember of interesting perspectives on how toycarr

that debate forward.



The Trends of Fundamentalisation

Professor Laurence Burgorgue-Larsen (UniversitésParla Sorbonne, France)

On matters dealing with economic and social rigthts,observations which arise are frequently more
or less the same and this is so whatever the $yg#m referred to (be it national, from the Eusope
Community or international).

The first observation relates to the overarchiregence of political power. Economic and socialtégh
have always had to deal with politics; indeed thveye born of the confrontational power struggle in
politics. They are the result, no more, no lesgqaditical conflict.

The “social question” that marked the schism betwserkers and employers in“18entury Europe,
soon evolved into the opposition and confrontatibisocial classes. Indeed, was it not as a result o
the great social dilemma of the™®entury, which we know was raised to the rankdefiogy by
Marxist dogma, that social rights and the princigle the “social State” took form? “Social
constitutionalism”, a movement promoting the inaygiion of programmatic provisions of an
economic and social nature within constitutionaktge left its mark at that time on several
constitutional text$.The Weimar Constitution of 1919 is systematicaliyt forward as a model of
inclusion of social provisions that was ahead ®tiihe. Sometimes the Greek Constitution of 1927 or
the democratic Spanish Constitution of 1931 aré laddéo referred to in that light. Anna Maciejczyk
rightly refers to the Mexican Constitution of 3Indary 1917 drawn up at Querétaro, which was the
first 20" century constitution that upheld all at once ac&deguarantee of equality together with two
specific provisions (a “dialectic pair”) which regrdsed the rights of workers and allowed limitagon
concerning private property.

More generally, the post-war emergence if not esiplo onto the scene of economic and social rights
is the consequence, among others of course, déthible experience of the Second World War. The
denigration of human life by the totalitarian Nazgime led to nothing less than the negation of the
human being.

In short, economic and social rights were bornhef $ocio-political clashes of the ™ 8entury and
developed, in the wake of the horrors of"2€entury totalitarianism, to the point of appearing
necessary for profound moral reasons.

It is surely this congenital link with political per struggles and political visions of what a tjasd
fair” society should be — i.e. one that takes an ¢hallenge of “social justice” — by going primsril
beyond the dogma of formal equality so as to a&hiesterial equality between individuals, that gives
economic and social rights their special nature.

All the articles that follow clearly show that tHeindamentalisation” of economic and social riglsts
based, on the one hand, on a (sometimes convengioggment of “constitutionalisation” (see Anna
Maciejczyk and Claire Marzo) and, on the other hahd “conventionary” ratification of economic
and social rights (through integration in the tiegtsee Claire Marzo and Iris Bendhr). Economit an
social rights are at the heart of a potential malitvision of a given society at a given momenmn8y

put, the idea of a society based on market valodspeofit versus a society based on social welfare,
were matters discussed in the run up to the rejeatf the Treaty establishing a Constitution for
Europe. The unfounded fear that Europe would svesegy the socialdcquis in France was one of
the reasons for the No vote, despite the existeht®e Charter of Fundamental Rights and its chrapte

1 C. M. HERRERA, « Sur le statut des droits sociauxcthastitutionnalisation du social », RUDH, 2004, \I6l. n. 1-4,
p.37.
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on “Solidarity”. The European Union Agency for Famdental Rights , which has actively begun its
work, will no doubt be in the future a source dbimnation on compliance with fundamental rights in
Europe (namely social rights) that will enable zgitis to have a better understanding of the social
dimension of their rights. If this Agency manage®ffectively co-ordinate the different nationaivika

of its Member States, as Nikolett HOs suggests) tharope will appear far more as a factor of
progress, which should have positive repercussmmsthe feeling of belonging to the Union.
Economic and social rights are intimately and perendly linked to the idea of political choices that
define the destiny of societies and which may heygortant consequences in the way they impact on
national budgets. Thus, one is able to gauge thie @aension that underpins such choices.

This brings us to the second observation: the atesmnd never-ending question of the nature of
economic and social rights. This conundrum pervagbsther explicitly or implicitly the four
contributions of this chapter on the trends of fumeéntalisation. Is it a question of rights or merel
principles? We know that this distinction aroseha context of drafting the Charter of Fundamental
Rights of the European Union and that it was mad&iny Braibant, who sought to use this formula in
order to reconcile the different traditions of tlember States.

More generally, analyses show that whatever thastitutional” or “conventionary” format adopted,
it is impossible to prevent the most difficult qtiess from being asked in relation to the nature of
economic and social rights. It is undoubtedly tRestentialist question that is pervasive to alldeg
systems. Are we dealing with political principlggogrammatic norms, “political action plans”,
constitutional objectives (a familiar expressionFrench law) or are we dealing with “rights”, one
might even be tempted to say “genuine” rights? lixsé economic and social rights have direct effect,
in other words, can they be invoked by individulb¢fore a judge? In short, we come back to the
everlasting and inextricable question of the legiaforceability of these rights, which provides a
constant source of academic discussion. Rigoroal/sia and scientific objectiveness require us to
answer: “It depends”...Indeed, it depends on a digarit number of precise factors within each legal
system. It is not possible to state categoricatly i the abstract, that such rights are not epfite,
nor that they are just political action plans. Bienéhr rightly mentions that a high level of comsu
protection has been established as a principlenbyGharter of Fundamental Rights of the EU.
However, an exercise of comparative constitutidaal might show that certain national legal orders
give even greater importance to the scope of coasgmotection...Turning to comparative law is at
this stage an existentialist means of demonstratimey infinite layers of subtleties contained in
Europe’s legal systems whose Byzantine nature eatidzoncerting.

Last observation, but not least, which the contiims of Anna Maciejczyk and Claire Marzo
expressly highlight, is the importance of the figuof the judge. Whether or not there is
constitutionalisation or conventionary ratificatiof social matters, the judge (be he constitutional
and/or European) is the centrepiece of the stradiuiconstrue these texts of reference and reveal o
not their social implications. It is the judge whdll be best placed to reveal or on the contrary
diminish, scope or circumscribe the social dimemsiba text. The role of the judge raises a mydhd
questions. It is not possible to mention them atkh Suffice it to ask one question among otheh&r w
are the holders of social rights? Individuals ofirse; citizens of course... But what about foreighers
This is an explosive question from an economic aodial perspective. What is the state of
progressiveness of certain international texts wiaeed with constitutions, legislation and case-law
that are sometimes less “generous”? Bearing in rtivad one of the major issues that developed
societies will continue to face, is that of the mmmic and social consequences of migratory floves an
the presence of “migrant workers” both regular anglgular on their soil, that issue deserves some
attention.

These general comments show the interest of readiihgcare the articles of Anna Maciejczyk, Iris
Bendhr, Claire Marzo and Nikolett Hos, each of whiaises from a different and original perspective
some very important guestions facing the EU.



Constitutional Courts as Actors of Fundamentalisatn of Social Rights
Anna Maciejczyk Jaron (EUI)

Abstract

Asserting rights to social protection in the franoekvof fundamental rights is, perhaps, one of the
most debatable issues among modern constitutiact@laship. Discussions on justiciability and
enforcement of social fundamental rights have lmmminuously led not only on the national level in
the context of national constitutions, but primaribn the international scene in the scope of
international or regional treaties (Internationalv€nant on Economic, Social and Cultural Rights,
European Charter of Social Rights), and most régeort the EU level (Charter of Fundamental
Rights). Essentially, opinions vary on whether abaghts should be attributed a more concretereatu
of individual rights, or should they be left in thegm of state’s prerogative to shape policies.

Notwithstanding the pro and con arguments on jiadtility and enforcement of social rights-
developed further in this article- the level on g@fiights are defined is not meaningless to further
discussion. Analysing the nature of rights, andablyt of social constitutional rights, is consequednt
therefore to the understanding, application angrpretation of these rights by relevant courtss fiot
clear, however, how the problem of asserting righbtsocial protection understood as fundamental
rights, relates to the existing institutions of alfare state and the patterns of actions or inasttyy
particular political actors- political parties, fimal leaders, ordinary courts, constitutional keustate
control organs, ombudsmen, etc. Therefore, indbepart of this article a short account of a tixexr
constitutional dialogue is presented. In genernalodue theory assumes an intermediate approach to
the judicial enforcement of constitutional rightsmeans that in defining rights in relatively bdoa
terms, courts are able to adopt strong remediesieMer, in a dialogue model, a context-specific
situation that unveils a positive dimension to abdghts requires that court favours weaker apgroa
by either taking a position that adopts weak rigittsveak remedies, depending on the circumstances
of the particular country and case.

Introduction

Asserting rights to social protection in the franoekvof fundamental rights is, perhaps, one of the
most debatable issues among modern constitutiartedlarship. Discussions on justiciability and
enforcement of social fundamental rights have lmeminuously led not only on the national level in
the context of national constitutions, but primardn the international scene in the scope of
international or regional treaties (Internationadv€nant on Economic, Social and Cultural Rights,
European Charter of Social Rights), and most régceot the EU level (Charter of Fundamental
Rights). Essentially, opinions vary on whether abights should be attributed a more concretereatu
of individual rights, or should they be left in tfeem of state’s prerogative to shape policies.

There is a good reason to take a moment of reflectn what we consider social fundamental rights at
one hand, and on the other hand what, if eveheigetspecial in inscribing these rights in constins.

This article tries to capture an answer to thesestipns by examining, first, the nature of social
constitutional rights, and second, the means byhvitiey acquire features of fundamental rights. In
doing so, the article argues that a mere fact obtitmtionalization of social rights is not sufficit to
their establishment as fundamental rights. A se¢rdbrcement mechanisms are essential for these
rights acquire a well grounded status within thestieutional provisions. Constitutional review sdan
naturally in the foreground of available enforcememechanisms. However, due to the political
implications, the constitutional review, especiafiythe sphere of social policies, remains under df
criticism. One aim of this article, therefore, ® provide a more exact account of constitutional
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dialogue which, in author’'s view, is needed in ortte focus on the potential of the constitutional
judiciary to enhance the characteristic of a ctutdtinal democracy, essentially by balancing paditi
processes. The starting point for a discussiomiateempt to define what fundamental social rights
are, to be able to go on next with a deliberationtlee nature of social constitutional rights, the
question of their constitutional jusiticiability drenforcement ; finally, to reflect on conditiorisat
make these rights fundamental.

Notwithstanding the pro and con arguments on jiadtility and enforcement of social rights-
developed further in this article- the level on gfrights are defined is not meaningless to further
discussion. Analysing the nature of rights, andablyt of social constitutional rights, is consequednt
therefore to the understanding, application angrpretation of these rights by relevant courtss fiot
clear, however, how the problem of asserting rigbtsocial protection understood as fundamental
rights, relates to the existing institutions of alfare state and the patterns of actions or inasttyy
particular political actors- political parties, jfimal leaders, ordinary courts, constitutional iepustate
control organs, ombudsmen, etc. Therefore, indabepart of this article a short account of a tixexr
constitutional dialogue is presented. In genernalodue theory assumes an intermediate approach to
the judicial enforcement of constitutional rightsmeans that in defining rights in relatively bdoa
terms, courts are able to adopt strong remediesieMer, in a dialogue model, a context-specific
situation that unveils a positive dimension to abdghts requires that court favours weaker apgroa
by either taking a position that adopts weak rigittsveak remedies, depending on the circumstances
of the particular country and case.

1. The Nature of Social Fundamental Rights

The most basic attempt to define fundamental rightisy claiming that these are the rights whose
protection is considered essential by a given $pci€his formulation supposes therefore that
fundamental rights are core of rights; they plapieotal role in a society or a social system by
constituting a basic pillar within it and an objeet which orientates institutions and policies.

Fundamental rights, therefore, should be regardedhé context of the existence of a society,
assuming that they are concretely implemented tirdabe fabric of an organised social system; any
change in the fundamental rights model would reswut change of the societal model.

The recognition of social rights, understood asngumction to take care for those in need and those
who cannot look after themselves, originates fromjam religious traditions, philosophical and
political theories. The idea has consequently eddnstitutional precedents, such as the Mexican
Constitution of 1917, then the Soviet Constitutiomshe Soviet Union and its satellite countriasd a
also the 1919 Constitution of the Weimar Republibi¢h introduced th&Vohlfahrtsstaatoncept)®

However the phenomena of constitutionalizationasfia rights is the case in some modern national
constitutions, it is worth noting that in generaldiscussion over the nature of social rights tu$ed
on the explanation of the content of social rigitawn from international treaties provisions. Tisis
to say, that for the decades the academic attemi@@nbeen mostly directed to provisions of the
ICESCR? Furthermore, a juxtaposition of social and ecomoright with civil and political rights,

! DIXON, R. (2007) Creating dialogue about socioecoisonights: Strong-form versus weak form judicialview

revisited.International Journal of Constitutional La\s, 391-418., p.393.
2 PALOMBELLA, G. (2006) From human rights to fundart&mights. EUI Working Paper LAW No. 2006/34..

3 STEINER, H. J. & ALSTON, P. (2000ahternational Human Rights in Context. Law, Politib4orals, Oxford, Oxford
University Press. at 242-245.

4 International Covenant on Economic, Social and CaltRights, adopted 16 Dec. 1966, G.A. Res. 2200AIJXX UN
GAOR Supp. No. 16, UN Doc. A/6316 (1966), \enteneih force 3 Jan. 1976 [hereinafter ICESCR]. Note thathe
purposes of this study the part of the Covenant emieg cultural rights will be omitted, assumingeitbfore that
whenever a reference to the Covenant is being niagl@uthor has social and economic rights in mind.
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which in turn are revealed in the ICCPRas been used to explain social rights. Such amaph
reflects a classical tension that for decades bkas lised to describe the interrelation betwszemal
and economi@ndcivil and political rights. It is widely claimed that a dichotomy beem social and
economic and civil and political rights stems froheir categorisation in these two distinct textual
formulations? Moreover, the legal scholarship has usually besmcerned with civil and political
rights, assigning them priority to social and eauniwrights and confronting them with the civil and
political rights on a positive-negative baSNo wonder, that for years, social rights have heeliced

to a secondary category of rights. This, in consegg, led to a fair lacuna in discussions overllega
protection of social rights, in particular sociahstitutional rights.

A difficulty in dealing with legal categorisatiori buman rights has shifted to the national levedre

a clash between both categories of rights is vedlected in constitutional debates, be it eitheerov
amendments to the already existing constitutions dhe cases where new constitutional bills were
drafted. An ongoing debate on definitions, matex@ion and methods of realization of social rights
shows the growing importance of these rights aedatiareness of constitutional scholars of a need to
a more effective inclusion of social rights in transtitutions’

1.1.  The Constitutionalization of Social Rights

In what follows, a close look should be given tmtelements of social constitutional rights. From a
technical point of view every right, especially thee identified in the constitution, has a substant
(material) essence and a procedural (non-matdriatismission. Grosso modo, both components
express a set of elements and means that enslimtiea of rights. The procedural substance of a
right relates on one hand to the way it is beimgslated and exercised, and on the other handvaya

in which its addressee (an individual) is able l&ne it. The substantive essence of a right places
emphasis on its content, thus implying that evéglgtrbears a certain value. There is indeed adalla
in distinguishing the two components one from aapthnd considering them as different and
separable. Taking after Alexander, the procedwagets of rights have a indeed substantive characte
albeit of a special kind: they are rights agairskts. Therefore, the fulfilment of such premisés lihe
principle of non-retroactivity of law, its internabnsistence, or a duty to publish laws, undersssod

5 International Covenant on Civil and Political Rigraslopted 16 December 1966, G.A. Res. 2200A (XXNLGAOR
Supp. No. 16, UN Doc. A/6316 (1966), entered imieé 23 Mar. 1976 [hereinafter ICCPR].

Civil and political rightsandsocial and economic righis the two separate categories of rights are oftfemred to as
respectively first and second generation humantsighhis division reflects a historically groundeldronology of the
importance assigned to each set of rights. Althaaggresting, the debate on the reasons of a distinction between
social and economic and civil and political rigltsthe UN level (implicitly on the internationalvigl), has to be left
aside for the sake of the consistency of this papeffice to say, that the categorization of fundatal rights resulted
from a certain aspiration towards formalism of hanmature, which is reflected in an attempt to deped shared sense
of understanding of given human rights- of thebbsance and context of their application. An atitto universal legal
formulations of rights and presumptive resultingegaries of these rights is indeed characteristiture for international
debates, where the clashes of cultures and poiiticrests meet.

Such an approach is highly contested by numbecblars, who point out to the artificiality of tlévision between
positive-civil and political rights and negativeesal and economic rights. Some civil and politidghts may require a
positive state action; for this argument see: FABRE(1998) Constitutionalising Social Rightkurnal of Political
Philosophy,6, 263-284. at 268-270.; while some social and ecénoights may demand state non-interference with
individual action; for this argument see: SHUE,(lH980)Basic Rights: Subsistence, Affluence and US ForBigjity,
Princeton N.J., Princeton University Press. at 3955-56. In general see: SADURSKI, W. (2002) Coustihal Courts

in the Process of Articulating Constitutional Rightshe Post-Communist States of Central and Easterapg. Part I:
Social and Economic Rights. EUI Working Paper LAW. 19602/14.

This general argument shall be developed furthahé following presentation in respect to the deban social and
economic rights constitutionalization on the exampf constitutional debates in the 1990s in Poldtud. the specific
reference on the debate on the importance of sanleconomic rights’ inclusion into the constiatl framework for
the United Kingdom see: EWING, K. D. (1999) So&ajhts and Constitutional Law.ublic Law 104-123 .
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fulfilment of the procedural transmission of a tigbonstitutes a part of the fulfilment of the very
right, which needs to be completed by such prem&ses guarantee of justified rights that are
respected according to the principles of a demimcBtate of law. Discussing the substantive values
with strong procedural implications, Alexander reféo social entitlements, admitting that the point
about procedural components while being derivativeubstantive ones remains vafft.

Speaking about justiciability of social rights, oofiéen finds the so called “limitation clauses” i
subject the decisions on scope and limits of thigges to a legislative discretion. Such constiinél
rules that define the state’s tasks in the fieldaxial policies but give the legislator a (relatyw free
hand to decide on the future political solutioresye a recognition of the situation in which ttaghe
legislator, and not the court who is responsibtepfalicy-making. By the same token, it is a resimic

to the constitutional court not to politically intere in the social policies domain. According be t
Polish constitutional doctrine the constitutionatrfiulations that relate to state’s duties in thesdf
have the full normative power of constitutional yisions, and hence serve as a basis for constialtio
review. Although the limitation stemming from adt.8f the Polish Constitution applies only to the
procedural sphere and restricts the range of mathe protection of rights and liberties that Ingjo

to an individual, it does not undermine their notire character. Therefore, there are no obstacles
against these rights and principles to servingnaependent basis of constitutional review once a
proper motion is addressed to the Tribunal by ahaised subject:

The substantive-procedural distinction correspomdth the objective of rights convincingly
formulated by Titmuss, who claimed that the objectivhich shaped and influenced social security
and social service programmes were: the integratfaall citizens into a society, and the stimulatio
of civil participation within the communit}#. Building on this theory, social constitutionalhitg:

“(...) facilitate access to benefits which the comiyphas to offer and provide a base of material
security below which the individual citizen may rfatl [as well as] by extending participation
rights from the public to private sphere they thgrensure not only the social accountability of
those who exercise private power, but also thet riafhindividuals to participate in making of
decisions which affect them (...J%.

At the same time, the constitutionalization of abdights means pointing towards the effective
judicial enforceability. The formal constitutiongliarantees must be followed by adequate institakion
preconditions, which allow the individual to paipiate and affect the shape of these rights andpoli
programmes in a way that these rights become syittplicable to the individual. As already
mentioned earlier, this is the concern of proceldaranon-material aspects of rights to regulate the
exercise of social power, protect the individuanfrthe overbearing use of the power, and facilitate
participation of individuals in decisions takenthye delegated authorities, who bear such power. The
guarantees, which ensure the right to take parms of procedural or institutionalized interaco
touch upon “social or institutional settings thaage the set of possibilities open to individuals i
terms of achieving their goals®.

Most of Central and Eastern European Constitutianaiformula of a democratic State of law, whicltlizse to the
definition of the principle oRechtsstaabr Etat de droit

10 For a discussion of the relation between substardand procedural rights see, e.g., ALEXANDER, 1998) Are
Procedural Rights Derivative Substantive Rigtta® and Philosophyl7, 19-42.

11 CZESZEJKO-SOCHACKI, Z., GARLICKI, L. & TRZQYSKI, J. (1999) Komentarz do ustawy o Trybunale
KonstytucyjnynWarszawa, Wydawnictwo Sejmowe., at 35.

12" Titmuss’ deduction is based on a study of thetimrlahip between social security programmes andakeervice

benefits. For more details see: TITMUSS, R. M. ()9Z6mmitment to Welfaréondon, Allen & Unwin.
13 EWING, K. D. (1999) Social Rights and Constitutiohalv. Public Law 104-123 at 105.

14 DEAKIN, S. (2005) Social Rights in a Globalized Bomy. IN ALSTON, P. (Ed.) Labour Rights as Human Righ
Oxford, Oxford University Press. at 59.
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Substantive or material dimension in the case dfasoights may otherwise be referred to as claims
resources, through which the individuals are ablednvert the commaodities into potential or actual
functioning. Therefore, the actual content is giversuch rights like the right to social securitye
right to health and education services, in a way these rights, are transformed from the notion of
“passive protection” into the one of “active setyiti'®

1.2.  Are Social Rights and Constitutions Compatilateall?

Given the diversity of historical legacies and eiéint character of constitutional provisions, the
constitutional recognition of social rights vari@siong the countries to a considerable degree. The
guestion on legitimization of social rights in anstitution is a central point of this study. Afil,
constitution mirrors the expectations of how a gie®mmunity wishes to be governed. Constitution
stands on the highest position among national lagal and by the holistic, though general expoessi

of fundamental norms, it reflects moral obligatiafighose who live in a given society, providing fo

a framework of implementation of these moral olliyas in institutionalized social structures.
Finally, itl6ensures fundamental principles, whidthbenable and disable the government to use its
authority:

The constitution may thus contain both procedural aubstantive rules, or it may refer only to
general principles of law, which then serve asssi@r constitutional adjudication in the socield.
Arguing, however, that the inclusion of social geiens in the constitution would predetermine the
allocation of resources or redistribution of weaithan over-generalization. Social rights, untberg

as these which protect the dignity and the welhdeif individuals, should be constitutionalizedhcs
they indirectly limit the state power, putting amlividual and his/her rights in the centre of aitpall
concern.

Even when recognizing that not all moral rightsidtide turned into legal rights, as their enforceime
by the state may be impossible, there are some geEasbns in accepting the challenge to introduce
legal means by which people could be prevented fwtation of their fundamental rights. The
constitutional recognition of social rights ensuttest these rights are not considered as nomirigl on
and gives a certain guarantee that they can bieedakither in the form of policy programmes, sr a
individual claims, from which it stems that statge under constitutionally enforceable duties.als h
been ascertained also that turning moral rights iegal rights imposes legal duties on individuals
what manifests itself in a fact that legal rightgpbse a legal duty on an individual not to harm the
interests in which the rights are embedded - aifeatell in relation to social rights.

2. What Makes Rights Fundamental?

It is not easy to answer the question on what magbss fundamental in few sentences. The difficult
lies, in the opinion of the author, in the multiéudf state actors (institutions) that contributehe
understanding of social rights as fundamental sigthat is rights which are undeniable, basic,
essential, primary. Such an understanding of fureaah social rights, as shown in the introduction t

15 |bid. at 58-59.

8 The argument of a constitution understood as pnetibment strategies, brought up by Sunstein, amguhat the

constitution should work against nation’s most #teaing tendencies, veils the fundamental badikishighest legal act
in the domestic level, namely its legitimization tne nation which it governs. This however, is ti@ most important
counterargument at this place, as in certain casest threatening tendencies” of a nation shouldrbeen and denied
on the constitutional level. These cases, howeetate to the situation when civil and politicajhts are misaligned with
their proper content, as for example infringemeitthe right to life, or freedom of speech. On dwatrary, social and
economic rights, especially those falling underdhtegory of subsistence rights, should be enfobgetthe constitution,
taking into account its vague nature.

17 FABRE, C. (1998) Constitutionalising Social Righitsurnal of Political Philosophy6, 263-284. at 100.
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this article, determine their position in the natiblegal order, possibly in the highest legal adtich

is the constitution. Constitutionalization of sdctéghts, is not in itself sufficient, neither self
explanatory. The inscription in a constitution afyaright in fact remains pointless, as long as
enforcing mechanisms are not defined nor implenteri®reover, the enforcing mechanisms, such as
system of courts, is not enough either. This pathe article claims that in order to be considered
fundamental, the rights need to be given an adegsydtem of enforcement and promotion. The
mechanisms of constitutional control are the magtdrtant in the present analysis, but they canaot b
considered out of the context. This means that ewtiley are a part of the state institutional
“machinery”, they at least need to be seen in titeriielations with the legislature (and the exegyti

to a lesser extent), but also with other contrghos as the Ombudsman, state control institutetios,
Since, the thematic limitation needs to be adoptedkeep focus of the argument, a theory of
constitutional dialogue will be presented in thateat of relations between the constitutional jistig
and the legislature. First, however, the issuejusticiability and enforcement of social rights dan
duties) will be given a more detailed explanation.

2.1.  Justiciability and Enforcement of Constituti@h Social Rights

The discussion on legal argument of justiciabibfysocial rights is entrenched in the two opposing
approaches to the issue. First, one argues thil saghts are inherently non-justiciable, and they
cannot be judicially enforced. The juxtapositiorsotial rights traditionally considered as moreug
than the precise civil or political rights, leadsa yet dubious conclusion that regarding the isdue
their nature, only the latter may be decided inrtsdi Moreover, social rights are sometimes believed
to be antagonistic, as they are specified in sualayathat they may involve violations of other tigh
(such as the case of a right to private educatibich may generate unequal opportunities).

Second, the materialization of social rights int@ tsocial policies is named by some an “anti-
democratic process”, since the functioning of leigestitutions required for this purpose may be
contestablé? The principal objections to the justiciability sbcial rights concentrates mainly around
the conviction that the protection of social righéys in the competence of the legislature and
executive, while its constitutional protection wabdéad to an inevitable transfer of power from &es
two branches of government to the judici#hClaims are made that implementation of social and
economic rights require making political choicegtting priorities, allocating resources and
rearranging budgef3. These competences belong to the legislative aedutive branches of the
government. It is believed, consequently, that dydicating on social matters courts, in particular
constitutional courts, infringe the principle oktkeparation of powers.

Whereas, on the other hand, the inverse effeafiected in the danger of politization of the ceurt
seen as a process of dragging the courts intoitcpbbargaining proces3.It is also believed that by
the constitutional judicial review of social rightedges would be led to assess governmental social
policies only on the basis of individual cases, ashdo not necessarily reflect the overall social

18 Although social rights as such are widely recogdjza problem arises with the recognition of theirresponding

obligations. This ambiguity results from the fawat social rights are formulated as broad obligeatiof result rather than
specific obligations of conduct. For more see: EIRE (1989) Realization of Social and Economic Rigatsl the
Minimum Threshold Approach. Hum. Rts. Law Jnl., 38;51. at 36-38.

19 FREEMAN, M. (2002) Human Rights. An Interdiscipligahpproach, Cambridge, Malden, Polity Press, Blackva!
165.

20 For more see: SAJO, A. (1996) How the Rule of Lallel Hungarian Welfare Reform. E. Eur. Const. Ret-43.

21 COOMANS, F. (2006) Some Introductory Remarks onJihsticiability of Economic and Social Rights in anGpmrative
Context. IN COOMANS, F. (Ed.) Justiciability of Ecanr and Social Rights. Experiences frororiestic Systems.
Antwerp, Oxford, Insertia.

22 J.COTTRELL & GHAI, Y. (2004) The Role of Courts in tiRzotection of Economic, Social and Cultural Rigltls.
Y.GHAI & CORTELL, J. (Eds.) Economic, Social and @uikl Rights in Practice. London, Interights. at 86.
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situation in a given socio-economic environmente Téck of specific expertise among the judges to
make complex decisions on social and economic $sfoe example in the area of housing or health
care, go hand in hand with the argument that iregercourts lack the standards against which they
could assess the performance of the governmeheiarea of social policies. Furthermore, judges are
believed not to be competent enough to deal withesaases, since they lack democratic legitimacy
necessary to make decisions as to the allocationesdurces. These are the representatives of
legislature, and indirectly the representativethefgovernment, who have been democratically electe
and given a mandate to decide on the social pslickeding to this, adjudication on technical
economic or budgetary area poses again a probletmeafesponsibility limits among the three state
power actors: executive, legislature and judiciary.

On the other hand, however, there is no principlection to justification of social rights, ancugh
their judicial enforcement. It is acknowledged fostance that once constitutionalized, labour laws
contribute to the more efficient protection of wmidual rights, as well as they encourage institwlo
guaranties in the form of imposing an obligation the legislator to specify the constitutionally
guaranteed right7§’. It is no more difficult for a court, in additiotp determine whether an individual
has received a fair remuneration than whether t#herhas had a fair trial. In fact, civil and poét
rights have constrained the process of policy-ngkind resource allocation, so that the courts nsay n
longer be blamed for the tendencies to usurp thicyp@rerogatives of the legislature and
commanding governments on how to draw up the naftiomdget’

Yet, the problem of the lack of judicial legitimadg deal with social rights is rebutted by the
argument that since courts are usually reluctantalantarily enter into the political debates, thus
infringing the competences of the legislature amal éxecutive in the field of social rights, it pesv
that their performance is directed into their ligitte function, which is to watch over the
performance of governments, bearing in mind thdeggtimn of the minority in the situation, where
most democratic systems are based on majoritauled’rAt this point the suitability of the distinction
made between rights as both claims and needs,ramaipted goals of the state, proves to be relevant
The fact that these types of rights require diffiéferms of judicial enforcement does not rendenth
ex definitio unjusticiable. Moreover, it shall not be forgottdrat the reinforcement of the courts
legitimacy and perhaps courts’ compulsion to adjatdi on social cases comes from the activity and
growing importance of the non-judicial bodies, asllvas of the non governmental, human rights
organizationg?

2.2.  Justiciability of Constitutional Rights and @wtitutional Duties

The justiciability of both constitutional rightsubeven more, of constitutional duties in the field
social rights is widely questioned, mainly, as nwred before, amounting to the problem of
incapacity of constitutional courts to make decisi@mbout the implementation of these rights. In
general terms, the justiciability may vary accogdia four main factors: the characteristics ofthse,

2 MOREAU, M. A. (2006) Normes sociales, droit du et mondialisation. Confrontations et mutatioparis, Dalloz.,
at 239-240.

2 LANGFORD, M. (2005) Judging Social Rights. Human Rsgfribune des droit humains.

% | ANGFORD, M. (2003) Judicial Enforcement of EconoprBocial and Cultural Rights. Right to Food JourBal-

% A more detailed research on the importance of rthe-judicial bodies in promotion and protection sufcial and

economic rights has been presented in MACIEJCZYK, (2007) Non-judicial system of socio-economic rights
protection in Poland, the Czech Republic and Slovakiropean University Institute (unpublished). Caopigh the
author).

11



Anna Maciejczyk Jaron

the wording of the provision that is invoked, th&tade of the judge, and general characteristich®
domestic systerfl.

Describing social rights on the statutory level iepthat they are regarded as legitimate provsion
the regulation of resources redistribution and timay define choices between competing values. By
the same token, they are placed under political jmdicial considerations. Further, the statutory
dimension gives social rights a less absolute charas opposed to the constitutional formulation.
This is because a statute can be more easily cHiatige the constitution. Consequently, the
undeniable and unconditional protection of all igts is ensured by their constitutional stéfus.

A commonly known distinction between constitutiopadvisions themselves juxtaposes constitutional
social rights and constitutional social duties. sTdistinction is also referred to as a discernment
between the enforceable constitutional claim andstitutional provisions (guiding principles or
“programmatic rights”¥? which set state’s policy goals in the field of isb@nd economic policy. In
the latter, a state is expected to create conditaord mechanisms which enable the fulfilment of a
given right.

The issue of yet another categorization of sodigits, this time on the level of the constituti¢self,
has been widely discussed and argued among sch8large claim, that with respect to the inherent
nature of these rights, they have to be considaseshjually valued provisions, and any hierarctonati
among them inevitably leads to negation of theneic value of the social and economic rights as
such. Others point out to doubts in enforcing sgbbnsidered as entitlements, which provide for
paternalistic solutions. Nonetheless, the constital practice proves the existence of a clear answ
to this question. A number of national constitutiatistinguishes between constitutionally enforceabl
and non-enforceable social rigftsYet, again this fact does not disapprove the dotisinal
justiciability of these rights. The question todmked at this point does not concern the congtitati

27 COOMANS, F. (2006) Some Introductory Remarks onJihsticiability of Economic and Social Rights in anGpmrative
Context. IN COOMANS, F. (Ed.) Justiciability of Ecanizr and Social Rights. Experiences from Domesticte3ys.
Antwerp, Oxford, Insertia. at 4, and also VILJOBRN, (2005) National Legislation as a Source of digie Socio-
economic Rights. Social Economic Rights Review, 6, 8t%.

2 yet the issue of states’ obligations under intdomal human rights law may not be forgotten as thbint of the

discussion. By the virtue of being a party to the BCOR a state is required to give it a legal effe¢dhasndomestic order.
Even if the rights resultant from the Covenant areimcorporated into domestic law, any state partist be considered
as to have accepted the rights provided for thexgisubjects to effective remedies. Therefore dawyngrading of social
and economic rights in domestic policy programnsesléarly incompatible with the ICESCR. From thifoitows that
whether or not the constitution provides for thetection of social and economic rights, and whemfromted with these
rights, courts must aim to achieve the interpretetiof domestic law which conforms with the rectigni of social and
economic rights recognised by the Covenant as rigliter than policy goals.

2 SADURSKI, W. (2002) Constitutional Courts in the &ss of Articulating Constitutional Rights in the 26smmunist
States of Central and Eastern Europe. Part I: SanEconomic Rights. EUI Working Paper LAW No. 20@R

%0 The categorization and distinction between coutitinal enforceable and non-enforceable socialtsigh comparative

constitutional perspective is complex. The clagsgsample of the constitution which makes social anonomic rights
equally enforceable as civil and political righitsthe constitution of the Republic of South Afritlian and Hungarian
constitutions treat social and economic rights wregual footing as civil and political rights, whianplies that they are
either identically enforceable or not. Chapterssonial and economic goals are enshrined in thetitatiesns of Spain

and Portugal, while directive principles in theereince to these rights are present in the Indiastitotion. Germany’s
constitution contains a general clause that is tselktermine social and welfare policies on austay level. Yet, in the

French and Swedish constitutions it is only theaprele that mentions social goals of the state, tbadering these
rights into the category of constitutional duti€ee categorization of social and economic rightdqanCzech and Slovak
constitutional orders subjects these rights tolelgéslative discretion by a separate clause, wihiéePolish constitution
has accepted a double track- the general limitiagse expressed in art.81 of the Polish Constitwfdt®97 enumerates
rights that are subject to limitations specified law (ex. minimal wage, prevention of unemploymesbtection of

family life), while other social rights have tha&iwn clauses attached that delegate the duty terdiete the scope and
form of implementation to legislator (ex. right &mlucation, right to healthcare, right to socialusitg). The latter

solution means that such rights are understoodlkgseihforceable rights.
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justiciability, as these rights are justiciable eTquestion concerns their constitutional enforceraad
the judicial mechanism adopted for this purposehatwheeds to be recognized is that the different
judicial procedures take different effects.

By admitting that once constitutionalized socights are justiciable, we are faced with the proklem
of constitutional provisions which have a differéaring on the execution or/and materialization of
the right in question. Some of the rights will @émty be considered as right claims, belongingrio a
individual’s inherit entitlement to live in dignityrhe others, however, would have to stay in tladnme

of state’s competences and in the reality of statapacity or intention to shape the welfare policy
has to be stressed at this point that this apprdaek not amount to the categorization of socuts

by arranging them in any hierarchical lines. Itwhand acknowledges a wide constitutional practice
that recognizes and enforces constitutional sacidleconomic rights on different levels.

Taking into account the differences between legattgation of rights and political process of
formulation and enactment of public social policiekere are two aspects which need to be
considered. The first concerns the differenceshenfuinctions between the two categories of rights,
namely the ones that are judicially enforceable astond those which are considered as
programmatic goals, what consequently brings altbet questions of the effectiveness of direct
provisions of services to be provided for by aestaith regard to the nature of a given right. Sahe
the rights provide for limitations to the power thfe state, or have a procedural function which
encourages individuals to participate in the lifetlee society. Yet, there are rights, which once
guaranteed, require indeed that the state ensheesrititements to direct provision of goods and
services to right holders. Yet, the issue of thpl@mentation of guiding provisions remains unsolved
The problem is caused by an imposition of the miisitbn between the protection of, for example,
individual's right to health care and the goal @atlih promotion by state authorities. All things
considered, there will always be an overlap betwbese measures taken to reach a goal in a given
social policy area and those which ensure the gtiote of the rights of individuals or groups of
individuals.

The characterization of social constitutional psims as vague norms does not necessarily question
their justiciability. Actually, this argument is me often evoked in a general claim that all
constitutional provisions, no matter if civil-patial or social, are vague by their nature. Such an
attempt questions the justiciability of the condidn as a whole legal act. For the sake of the
argument at this point, it is assumed that thellégaze of the constitution in itself may not be
undermined, if the constitution is to be treatecdsgitimate source of the domestic law. Secosd, a
shown in the argumentation above, the distinctiemvbencivil and political andsocial and economic
rights may not be considered as mutually exclusieetradictory or conflicting. Their recognition as
mutually enforceable, intra-related and supplenmgntigghts captures the fragility of human rights’
recognition as fundamental rights of individu#i(et again, constitutionally protected social right
are not all the same, since their judicial enforeetmequires adoption of different mechanisms. I@@n t
one hand there are mechanisms which allow an ithdali or groups of individuals to claim
his/her/their rights, on the other hand there asxzhmanisms which ensure the check-and-balances
between state powers in terms of proper fulfilmeinstate’s obligations in the field of realizatioh
social rights in respect to the international odigns and domestic obligations towards its citizén
Although, there is no particular reason to clairatthocial rights should not have a horizontal and
vertical effect at the same time, meaning that tt@yld be enforced both against individuals where

31 For the distinction between human rights and fumetetal rights see: PALOMBELLA, G. (2006) From hunraghts to
fundamental rights. EUI Working Paper LAW No. 20®8&/ For the purposes of this paper no distinctietwben the
meanings of the above terms will be made.

%2 As noted above, the aspect of application of $ami@ economic rights to the citizens or non-citgéas only been

signalled in this paper and will not be studiedi@pth.
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appropriate and against the state where appropitatmains impossible to imagine that a statey dut
could be enforced by one private party againstteerdt

2.3.  The Theory of Constitutional Dialogue

The difficulty in deciding who decides remains sulwed, largely due to the fact that the
constitutions do not specify precisely the ultimptaver of any of the constitutional institutions to
give it a final interpretation. It is often the eakat the constitutional courts are consideregivte the
final opinions on the constitutional compatibiligf legal acts, thus, in a way, judging on the
performance of the legislature and/or the executiavertheless, it is still up to the legislatortaée
up on the courts’ decision.

The twofold nature of the judicial role in adjudicg on constitutional cases, proves the complexiity
the discussed question. One common belief is tieatonstitutional judge is regarded as a protector
and determiner of rights. In this conviction, jutigeole is evaluated in terms of a classical
understanding of judicial functions. It presupposésat a judge has a final say as to the
constitutionality, and thus, fairness of the swtytrules and regulations. A second, very different
mode of conceptualizing the role of the judge, aspecially of the constitutional judge, is basedion
conviction that the judge’s role is brought to fbaction of an arbiter, who decides in cases ragylt
form ambiguity of a dispersion of governmental peswsithin the horizontal and vertical dependences
of the governance systeriis.

It is argued endlessly whether judges strive figt make principled decisions, according to
constitutional laws or principle’s ,or whether they decide on technicalities, allowting elected bodies
to “correct their mistake”. To make matters morenpbcated, these two functions of the judge often
overlap, as one cannot really deny neither theuémflial constitutional decisions or rulings that ar
close to law-making, nor one can deny judge’s gitento stay away from the politics and leave a
margin of discretion to the legislator, especiatlyhe field of social rights and social policies.

In a broader sense, the question of institutiofadiae, although unspecified in constitutions, is
implicitly left to the judiciary. At the same timéowever, while the court asserts its constitwion
power to decide who decides, it constantly recamits ultimate reliance on these branches of state
authorities that enforce its decisions and rulifidee difficulty arises with the fact, that simuleusly
court needs to protect its independence and autprfoom the executive and legislative actors.
Therefore, the question is rather on the politmdture, than a particular legal solution. The wiay,
which court allocates the power to decide- eithegianting such a prerogative to itself, or shgtin

to the other state actors- enforces courts posdimh legitimacy to ultimately decide who decides.
Moreover, the space determined by the court, inciwvithe power of constitutional politics may be
institutionally consolidatedf, gives only a partial answer to the existing probl&@his is why, if a
particular constitutional case is to find a decgoiution in a given time, the dialogue between the
institutions is needed.

The dialogue, however does not depend on a casshandid not be assigned to a particular case or a
problem. This is to say that the inter-institutipr@nstitutional dialogue has to be understood as

33 EWING, K. D. (1999) Social Rights and Constitutiohalv. Public Law 104-123 at 121.

34 KLUG, H. (1997) Introducing the Devil: An Instiiohal Analysis of the Power of Constitutional Revi&auth African
Journal on Human Right4,3 185-207., p.188.

Another problem demanding a discussion opens kaiejs the problem of the vagueness of the cutistnal principles,
thus allowing constitutional judges to enter intgiloerations on law and morals. For the sake ofcthesistency of the
main argument on institutional dialogue, this vietgresting and intricate question remains constjoomitted.

% KLUG, H. (1997) Introducing the Devil: An Instiiohal Analysis of the Power of Constitutional Revi&auth African
Journal on Human Right4,3 185-207.
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constant channelling of information between thercand the legislature. The information on existing
assumptions, state capacities, policy guidelinee@ed by the government, the ability to render
feasibility to court’s decisions. Considered instlway, constitutional politics should be seen as a
careful deliberation of political interests on amend, and constitutional premises on the other .hand
Moreover, such an inter-institutional dialogue ddolbe based on mutual respect; it is not only the
court which deliberates on the political interedtsit also politicians who should deliberate on
constitutional foundations.

Conclusions

Taking into account the significant influence ohsbtutional courts decisions on national legisiati

in general, one cannot deny, however, the actdettefourts and judges have on shaping the policy
goals. Whether it is a positive or a negative meigm, remains debatable. It largely depends on the
extent and direction to which the court directs thsultant policy. The tension between electoral

accountable bodies and the judiciary in the aliocadf authority when policies are decided in the

rights context remains troublesome, at least toetkient in which such arguments as legitimacy,

capacity and expertise are being rai¥ed.

The research question, here encompasses a mosefbapproach of thmnstitutional justiciability .

It is therefore concerned with the division of sbaiights into those directly enforceable in the
constitution or those whose judicial enforceabilisydependent on the legislative discretion. The
guestion of enforceability, therefore, refers t@ ttonstitutional level on which social rights are
divided into those constitutionally enforceable aot-enforceable. This standpoint does not have any
direct transposition on their justiciability nor éhe question on their judicial enforceability dret
statutory level. Constitutional enforceability isway by which certain rights are strengthened and
some are assigned to the highest considerationsigemn state’s politics that is to the constitogd
review. The resultant categorisation of social tsghbased on the differences in the judicial
enforcement, does not automatically imply any higraation of these rights. Moreover, the practice
shows the leading role of courts in adjudicationsonio-economic matters have a positive effect on
realization of social rights derived from the catosion. The principle of reasonability in adjudiizan

on social matters mandates courts in determiningtindr the state is complying with its obligatiofis o
progressive implementation, to evaluate whethersomes were adopted to address the problem areas
and whether such measures were reasonable, bthteiirconception and implementation. Hence, the
differentiation of claim or entitlement resultanghts and principled state guidelines, serve to
recognize the actuatatus qumf social constitutional provisions and underlihe tiverging means of
their judicial enforcement.

Why is then the constitutional review of socialhtig) so controversial? The question of justiciapilit
does not explain everything. Whether the rights jasticiable on the constitutional level or not
depends on one’s stand and understanding what tigixse are, what the constitutions are, and fynall
what is the role and place of rights in the constin. The constitutional review causes problemsesi
there is no such a theory which would eliminatéeeptial dangers or weaknesses of the institutional
system, that would work perfectly and generateraige solutions to the doubts that arise on thellev
of constitutional adjudication. Whether centralizgddecentralized, abstract or concrete, ex-post or
priori, considered as final or thought to belongtetage of an inter-institutional dialogue, theoity

of constitutional review remains wide and multi-einsional.

Accordingly, the justiciability of constitutionabsial rights serves not only as a classically usided
justiciability of the substance of these rightssétves at the same time as a check and balantwefor
executive whether it has established appropriaves land institutions that are compatible with

37 For an in depth study on this issue in contextGEE countries see: SADURSKI, W. (2001) Postcommunist
Constitutional Courts in Search of Political Legisiay. EUI Working Paper LAW No. 2001/11.
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constitutional rights, and if the executive maingaits constitutional duties and obligations toveaite
citizens. The constitutional courts activity thehodgld be seen as an attempt to ensure the
predictability of laws and policies. The same isam of social rights in the constitution does not
guarantee its respect; only together with approgrenforcement and promotion mechanisms it
conduces to the indivisibility of all human rightand facilitates its enforcement.
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The ‘Fundamentalization’ of Consumer Rights or thelmpact of Fundamental Principles
on European Consumer Law

Iris Bendhr (EUI)

Abstract

This article explores the effect of fundamentahtigon consumer law. The first part shows thatadoci
justice in consumer law has been neglected in tmegean Union market integration trend. In the
Charter of Fundamental rights, however, a high llefeconsumer law is mentioned as a social
principle. Therefore, it will be analyzed if fundamntal social rights have the potential to strengthe
consumer protection and what might be possibleceffn practice. The article concludes that it is
time for a stronger procedural approach to consuaveiin the global economy. New forms of basic
rights will have to enable consumer participatiompolicy decisions and market access.

Introduction

During the last 30 years consumer law has undergooensiderable transformation. While market
expansion and technological innovations improvednemic welfare, it also increased transaction
complexity and generated risks for the consumeis fias become evident in product safety scandals,
frauds and the spread of over-indebtedness. AEthiepean level two recent trends can be noted in
relation to consumer policy. On the one hand theogean Union follows an economic focused
unification approach; on the other, it has recogghizonsumer protection as a basic social principle.
The consumer law approach of maximum legal harnatioia has been criticized by many scholars
because it lacks legitimacy and social justicettfarmore, consumers are not confident in European
cross border exchange and do not actively parteipethe market. Thus, an essential questionvs ho
the European Union can take account of social &speconsumer protection, increasing individuals’
confidence in policy actions and international saations.

The Charter of Fundamental Rights has initiatedrdoognize consumer protection as a social
principle, by including this basic value in its figlarity’ chapter. This article figures togetherthwi
other social rights, such as the protection ofgéheironment, and the access to services of general
economic interests. The growing emphasis on soglats may signal a change of values, and it may
offer better legal and political protection of thensumer. However, these rights are not litigable
rights for the individual, because the Charter es only a ‘principle’ status to this protectionda
bears several limitatiorfsThis raises the question if the Charter may neetess in the future add a
social dimension to consumer law.

The first part of the present article sketchesdieelopment of consumer law in a global market and
demonstrates the inability of the European ingtinal framework to take account of social aspetts i
consumer law. Part two analyzes the creation ofCharter. Part three and four asses the scope and
limitations of a fundamental consumer protectiomally part five analyzes the possible practical
implication of the Charter and highlights the imioice of consumer participation in regulation and
markets access.

1 T. Wilhelmsson, The ethical pluralism of late modEurope and codification of European contract imvThe need for

a European contract law, p 143.

2 G. de Burca, Fundamental rights and Citizenshifg. ide Witte, 10 Reflections on the Constitutional Tyeiar Europe,

RSCAS 2003, 11 22 ff.
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1. The Narrow Market Making Scope of Consumer Law

The European Communities were initially conceived e&a means of integrating Member States’
economies. According to this approach, marketshaade at the trans-national level, while Member
States control redistribution and formulate sogialicy.? Enlargement and liberalization have

increased the power of companies in social lifsiting the protective role of nation states in

consumer welfare. Growing cross-border exchangesnonymous markets have created a risk of
cross border abuses and new health hazards fourmens, due to aggressive advertising, and limited
access to information and to justfce.

The European Union has reacted to these challdngsisengthening its consumer policy and creating
an autonomous consumer protection competence agvdl A first community action program was
adopted in 1975. The Treaty of Maastricht of 1992grated the protection of the consumer into its
objectives in article 3s and article 129 (a). Adiaog to article 129 a, the Community adopts its
measures in the frame of the realization of therirdl market, engaging in specific actions and
supporting national policies promoting the heakbgcurity and awareness of the consumer. The
Amsterdam Treaty made these political objectivegsemorecise in article 153. It adds that the
European Community contributes to the promotionarsfsumer rights, to their information, education,
and helps them to organize to preserve their istere

Although they endowed the European Union with caempee to regulate consumer matters, the
Maastricht and Amsterdam Treaties have importamitdtions. The European Court of Justice
introduced a notion of consumer, by interpretatdrarticle 30 ECT, as an instrument to increase
market functioning. Harmonization measures of consumer law were ndynalacted under the
general basis for market integration in articleE5. Thus, the existing independent European legal
basis of consumer law in article 153 (2) (b) EGh&f Amsterdam Treaty has hardly ever been applied
to promote socially focused legislative initiatives

The economic integration focus of the EU was iliitiaot problematic, because there was a clear
division of competences between European marketregulated to a minimal standard, and national
regulators, which could adapt a higher social mtade of the consumer if necessary. However, the
growing impact of EU law through full harmonizati@amd case law has destroyed this balance of
competences, and the narrow concept of economisuocaer was not sufficient to countervail these
tendencies. In particular, it was observed that tld@rrow definition of consumer may lead to lowers
social standard, and undermine cultural divefsﬂ'y]is stimulated a reflection on how to create a
broader, socially focused concept of consumer.

This divide between national private law and Eeap economic integration contributed to the dedongpbf social
policy; See C. Joerges, What is Left of the Europeonomic Constitution, EUl WP Law 2004/13, p 5 ahdor a
political science version of this see F.W. Schafjie European Social Model: Coping with the ChallsngfeDiversity,
Journal of Common Market Studies, 40 (2002), 6454df.646; idem, Democratic Policy in Europe, Eusipdaw
Journal 2 (1996), 136-155.

See in general the introduction of C. Rickett/T. fa@iel(2003), (eds), Consumer’'s access to justicegrmational
perspective on consumers’ access to justice, Cagdrid

C. Schmid, The instrumentalist Conception of the AsdCommunautaire, in Consumer Law and its Implicegion a
European Contract Law Code, ERCL 2/2006, p. 225.

According to these critics Europeanization is sepgping diversity as an obstacle to free trade wmtkrmines the
distributive capacity of national consumer law; €eSchmid, p. 216, for similar opinions see S. \Wedll, European
Consumer Law and Policy, 2006; Howells G. and Witiedon, EC Consumer Law (1997); Wilhelmsson, Social
Contract Law and European integration, 1995; HughirGp Good Faith in European Contract Law, 14 QS. 229
(1994).

For the evolution of a broader consumer notionReieh, N, Burgerrechte in der EU, Baden-Baden, 199976 f.; H.
Micklitz, De la nécessité d’une nouvelle conceptipour le development du droit de la consommationsdia
Communauté européenne, Mélanges en I'honneur deCHlais-Auloy, Paris, 2004, at 725 ff; L. Kramer eTBuropean
Union, Consumption and Consumer Law, in: Liber amien Bernd Stauder, Droit de la consommation,
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As a result of market failures, the consumer laoisfidence in European markets and restricts his
choices to local producfsThese new trends open the question of how the Gssion can strengthen
consumer’s confidence, and take account of theab@dpects of consumer protection. Will the
European Charter of Fundamental Rights be suffi¢@neinforce and complement the current narrow
approach?

2. Creation and Aim of the Charter of Fundamental Rghts

The recognition of consumer protection as a funddatgrinciple came after a long process that is
still ongoing with the Lisbon Treaty. The Chartasha crucial role in improving public confidence in
the market and in the EU institutions. By includo@nsumer protection as a modern right, the Charter
symbolically shows that, besides being valued am@mic actor, the consumer should also be
acknowledged as a human befng.

At its inception, the European Community focusednigaon market integration, trying to improve
social policy merely through the free movement obds and services. Then, since the 70s, pressure
has risen on the European Union to act with a geprfocus on welfare and fundamental rights.
However, a catalogue of fundamental rights was itagk Also, due to the pre-eminence of
community law, actions of European Community insittns could not be controlled by Member
States Courts if they violated national fundamengits. To close this gap, from 1969 on, the ECJ
has considered fundamental rights as general ptagiof community rights, and set out to actively
protect thent! By so doing, the ECJ developed in its case lawtwffactively amount to an unwritten
charter of rights for the Community. This jurispeumde was based on article 164 (new article 220), on
comparative constitutional law of the Member Statesd on the European Declaration of Human
Rights and on Community principles. This favourdnlenan rights interpretation found recognition in
article 6 (1), (2) of the EU Treaty, which expligistates that the Union shall respect fundamental
rights as general principles of Community law, dms been included in succeeding European
Treaties.

However, this court creation of fundamental righitss not a transparent procedure and was in contrast
with the principle requiring the Communities todlese to European citizersLegal scholars such as

(Contd.)
Konsumentenrecht, Consumer law, L. Thévenoz and ihRed), Geneva, 2006; Guido Alpa, New Perspestinehe
Protection of Consumers: A General Overview and s@riicisms on Financial Services, EBLR 2005, p.72Q; M
Hesselink, European Contract Law: A Matter of ConsuRretection, Citizenship, or Justice, ERPL 3-2007330; M.
Everson, Legal Construction of the Consumer, in Enfimann (ed) The making of the consumer, Oxfordy Nerk
2006, p. 100-101; C. Joerges and M. Everson, Cons@itizenship in Postnational Constellations? EUI \\Wdv,
2006/47, Florence, p. 3 ff.

Recent European market studies see Eurobaromedér Pecial Report 252 — Summary Consumer protectiché
Internal Market. Survey Fieldwork, February — Mag&06, European Commission, p 22.

M. Hesselink, (2006), Are we Human beings or noenesumers? in European Voice, Vol 12 Number 38.

9 In the 70s critical voices arose against the yueebnomic nature of the European Community clainsirpange of the

relation between economic and social policies & Huropean Community to assure social progress ansumer
safety; Gilles Sintes, (1996), La Politique Socid& 'Union Européenne, The Social Policy of thedpean Union,
Brussels, Presses Interuniversitaires européenpedPp43; C. Joerges, (2004), ‘What is Left of thedpean economic
Constitution? — A Melancholic Polemic’ (EUI Workifapers, Law No 2004/13), p. 34.

1 K. Lenaerts and P. Foubert, (2001), Social Rightthe Case-Law of the European Court of Justice. Ifffpact of the
Charter of Fundamental Rights of the European Unio$tanding Case-Law, Legal Issues of Economic lategr, p.
283.

12 G. de Burca, (2001), The Drafting of the Europeariobl Charter of Fundamental Rights, 26 European Lavieie
126, at 126-28; G. de Burca, (1995), The LanguagRigiits and European Integration, in: J. Shaw & @réyl New
Legal Dynamics of European Union (Oxford, Claren&oess) 29-54 and 39-43.
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Simitis and Lyon-Ca€f criticized that the corpus of European social tdgiad “no guiding principle
and lacked any reference framework”, and considémisch grave shortcoming. Indeed, a catalogue of
human rights may enhance self-determination and imgyove participation of individuals in the
European policies; hence, it may increase publididence** Moreover, fundamental rights can only
fulfil their functions if they are recognizable ftie individuals —and this a unique Charter would
ensure. The expert group on fundamental rights msommended that fundamental rights must be
applicable to the individual by justiciable riglaisd regulative measures that promote enforcement.

The European Parliament (EP) strongly promoted dumghtal rights by the Declaration of
Fundamental Rights and Freedoms of 12 April 198%aat of a 'Constitution’ for the Communitis.
This declaration contained a comprehensive listuaflamental rights that included social rights as
well as classical fundamental rights. Article 24egrated several Community policies, such as
protection of the environment, of consumers anldeafith. Although this document was not adopted in
the Treaty of Maastricht and Amsterdam as interfwedhe EP, it was important because it was an
expression of the popular will of European citizens

The attention of the protection of human rights weemnimated ten yeas later at the European Council
of Cologné® in June 1999, when the Member States decideddatera Charter of Fundamental
Rights of the European UnidhAt this meeting it has been shown indispensabi¢hfe individual to
find his or her fundamental rights not only in tb@nstitution of their original countries but eqyall
directly in a catalogue of primary law of the EUhel Charter has been eventually signed the 7
December 2000 during the Council of Ni€glthough formally only soft law, it is increasingtited

as an argument in legal reasontid.he inclusion of consumer rights in the Charted #me Draft
Constitution shows the commitment of the Europeaiot) to human values and not only economic
market integratio’> Consumer protection is part of social rights &t Highest level of law, which
might give more importance to consumer rights anftiture.

S. Simitis/ A. Lyon-Caen, (1996), Community Labowawt: A critical Introduction to its History, in: favies et al
(Hrsg.), European Community Labour Law: Principled perspectives, 1 (13).

14 see Butt, M., Kuebert, J. Schultz, C.A., (1999), damental Social Rights in Europe, Working Paper,0gean
Parliament, DG for Research, Social Affairs Serjgsg; G. Bronzini, (2005), The European Social Modell the
Constitutional Treaty of the European Union, in Cerdes, Bo Straht and P. Wagner (eds), The EconorayRadity:
The Political Constitution of Contemporary Capitalidrandon, p. 192.

15 |n 1977 the EP adopted declaration on Human Rightsh was extended in 1989 by a declaration of &meintal rights

and freedoms; Bieber, de Gucht, Lenaerts, Weiles.JE{1996), Au nom des peoples européens — ima&nee of the
peoples of Europe (Nomos) p. 365 ss; see alsoitfiesereport of the United Kingdom Parliament, Hows Lords,
European Union, (2000), EU Charter of Fundamental hRjg
http://www.publications.parliament.uk/pa/ld1999@8&lect/Ideucom/67/6703.htm (consulted 31 Augu}t 07

18 http://db.consilium.eu.int./dfdocs/EN/04422 EN .puifiblished in No. 2210, 23 Sept. 2000.

17 See |. Pernice |., R., Kanitz, (2004), FundameRtghts and Multilevel Constitutionalism in Europe, WPhaper 7/2004
Humboldt-Universitat zu Berlin, p. 4-9.

18 Charter of Fundamental Rights of the European Ur@®)0] OJ C/364/1, proclaimed at Nice on 7 Decenftg0;
more in Jean-Francois Renucci, (2002), Droit eurogies droits de ’'homme, 3éme édition, Paris, p. 45

19 K. Lenaerts and P. Foubert, (2001), Social Rightthe Case-Law of the European Court of Justice. Ifffpact of the
Charter of Fundamental Rights of the European UniorStanding Case-Law, 269; B.-C Funk, (2002), Die sezia
Rechte der Grundrechtscharta vor dem Hintergrund El@sRechtsbestandes und im Vergleich zur Européisch
Sozialcharta, in A. Duschanek, S. Griller, Gruntitedur Europa, vol.3, Vienna 39.

203, Weiler, (2000), Does the European Union TruBetl a Charter of Rights? 6 European Law JournalG9%Alpa,
(2005), New Perspectives in the Protection of CorsanEBLR 725.
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3. Consumer Law as a Social Value in the Charter ahthe Draft Constitution

The Charter contains significant socio-economititsgas well as many new-generation rights, some
of which are unknown to national constitutions. I$wm innovative provision is article 38 on
consumer protection in the solidarity chapter 4hef Charter. Previously consumer law was regulated
in primary and secondary Community law as well asnm¥er States legislation. The first proposal
concerning the inclusion of consumer protectiontha Charter stated that for health, safety and
consumer interest, the EU policy will assure a haykel of protectiorf® In the following Draft Charter
(CONVENT 41) of 3 July 2000, proposals were maaenficomplete elimination of consumer law to
the proposal of a subjective rights status for aomer protection. Other Charter proposals foresaw th
inclusion of a precautionary principle and a sefgasaction of consumer education. The final Dr&ft o
the Charter mentioned consumer protection as &ypghal, instead of an enumeration of consumer
rights.

Article 38 of the Charter is kept very short anates that “Union policies shall ensure a high lefel
consumer protectiorf? This article has been based on article 153 offeTreaty, which equally
seeks to protect a high standard of consumer giatedut is more detailed. Article 153 EC Treaty
contains a whole title XIV, with concise indicat®mas to the way the Community can realize this
protection. This article mentions in par. 1 a bétspecific rights, such as health, safety, ecocomi
interests, information, education and organizatibnonsumers. Article 153 (2) contains also a @aus
which states that consumer protection has to b@eotsd in all other EU legislation and
implementation policies. Article 153 provides th& Evith competence to intervene in consumer
matters’> Numerous directives have been created in relati@ticle 95 and 153 ECT, to support and
supplement consumer protection, such as the Prodiatility Directive, the Doorstep Selling
Directive and the Consumer Credit DirectffeFinally, article 153 (5) EC Treaty mentions that
Member States are free to adopt more stringenegiioe measures than the EU, as long as they are
compatible with the EC Treaty.

Other provisions of the Charter are also relevantbnsumer protection, such as article 1 on human
dignity, article 3 of the Charter on the right tatagrity of the person and article 95 on health
protection. These provisions can be used to resefaonsumer health protection, particularly in the
case of product safety and with the growth of lhbt®logy goods. Article 8 on the protection of
personal data is crucial for consumer privacy mtide with the increasing use of the internet and
digitalization of the world® For instance, in the receRtomusicae versus Telefonicasé® the ECJ
took a favourable position to protect consumerguyy referring to the Charter of Fundamental Right
to strengthen its decision.

The Charter has been included in the European Dafistitution in 2004, so that article 11-98 of the
Draft Constitution contains the commitment of theidsh to a high level of consumer policy. Besides
this provision already contained within the Chartbere are also a number of other rules in thdtDra

2L see more in E. Riedel, (2006), in Meyer (eds) ChéetaGrundrechte der Europaischen Union, 2. ed, B&gelen, Art.
38 Fn. 4.

22 The Charter’s drafter included, “ensure” a higtelenf protection against some liberal Member Statisbes, explaining
that this was a compromise as consumer protectiomldvonly be given principle status and not a stibje right.
CONVENT 47, REV 1 from 21 Sept. 2000; Bernsdorf/Brokyy$rotocolls, p. 343.

3 See HW. Micklitz/N. Reich/S. Weatherill, (2005), Elleaty Revision & Consumer Protection, Journal ohsmer
Policy, 27: 367-399, 4.

24 E. Riedel, (2006), in: Meyer (eds) Charta der Greolre der Europdischen Union, Art. 38 (Art. 1l-98af
Constitution) Fn. 1., 2. ed, Baden-Baden, Art. 38.(A+®8 Draft Constitution) Fn. 1.

See more on Consumers' Digital Right shttp://www.erdy/edrigram/number4.1/consumerrights (1. 2. 2009

% gSee case Case C-275/06, Productores de Musicamin& (Promusicae) v. Telefonica de Espana SAlk{dreta),
2008 CELEX no 62006J0275 (Jan. 29, 2008).
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Constitution that might apply to consumers. The &onsecure a high level of consumer protection
appears in article 111-172 (3) in connection witfetcompetence to harmonize national laws, which is
similar to the existing article 95 (3) EC Treatyttidle 111-235 plays the role currently performetl a
article 153 EC Treat/.

The European Draft Constitutional Treaty has ewahtubeen rejected. There is however a new
reference to the Charter at article 6 of the follayTreaty of Lisbon (also known as the Reform
Treaty)?® In this reference “The Union recognizes the rightsedoms and principles set out in the
Charter of Fundamental Rights of the European Unionh December 2000, as adapted at Strasbourg,
on 12 December 2007, which shall have the samé Vefize as the Treatie$*This means that if the
Treaty of Lisbon enters into force the Charter wilicome a legally binding document. The Lisbon
Treaty adds only minor makes only changes in coesdaw, but it proposes an addition in health law
at article 152. At point 127 d (iii) the Treaty ésees, for instance, “measures setting high stasidér
quality and safety for medicinal products and desitor medical use.” This provision is also crucial
to improve consumer safety.

The inclusion of consumer protection in the Chaatsst the Draft Constitution shows the commitment
of the European Union to human values and not esignomic market integratiofi. Consumer
protection has been given more importance as aafuadtal social value to compensate for the loss of
control over the growing market integratigrstill, its value in a specifically legal context limited

by the abstract principle wording in the Charfer.

4, Limitations of the Charter

The application of fundamental rights is restrichgdthe so called horizontal clauses that are géner
provisions regarding the interpretation of the @rarArticle 51 and 52 of the Charter contains ¢hre
important rules. First, the Charter does not geanyt new power to the European Union. Second, it
applies only to Member States when they implememh@unity law. Third, the Charter provides only
principles of consumer protection not rights.

First, article 51 (2) of the Charter makes cleat ih does not attribute any new competences to the
European Union: “This Charter does not establishraaw power or task for the Community or the
Union, or modify powers and tasks defined by thealfies.” Thus, an obligation for the Union to
promote principles laid down in the Charter magewnly within the limits of the Union competences
conferred upon it by the Member Staté&or the fundamental rights experts article 51 q2}he
Charter is too restrictive. Fundamental rights geeeral principles of community rights which are

27 Art. 11-161, 162, 167, 227 and 228 repeat theemefices to the consumer currently found in promisiooncerning

competition law, state aids, and article 111-423ke® a reference to the consumer in remote regiowse in S.
Weatherill, Consumer Law and Policy, p. 31-33.

2 The Lisbon Treaty was signed on 13 December 2607sbon and contains a modified part of the rejedEuropean

Constitution. The ratification by the Member Statksuld be finished by the end of 2008.
Lisbon Treaty text at: http://www.consilium.europa/uedocs/cmsUpload/cg00014.en07.pdf (1.2.09).

30 J. Weiler, (2000), Does the European Union TruBetl a Charter of Rights? 6 European Law JournalG9%Alpa,
(2005), New Perspectives in the Protection of CorsanEBLR 725.

%1 E. Riedel, (2006), in: Meyer (eds) Charta der Graodre der Europaeischen Union, Art. 38 (Art. |l-B8aft
Constitution) Fn. 5, 2. edition.

32 3. Weatherill, (2005), EU Consumer Law and Poligyeltenham, UK : Edward Elgar, p. 31.
33

29

See a detailed analysis on the question of competeén the Report on the Situation of FundamentahRign the
European Union in 2004, drafted by the E.U. Netwofkndependent Experts on Fundamental Rights (CFiyaly
2005, p. 15 ff.
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assured by the Community jurispruderiteFurthermore, the limited EU competence is in Goinf
with the requirement for an effective protectiorsotial rights. Nevertheless, the recognition @iao
rights in the Charter might give Member Statesrameaased possibility to invoke a restriction to the
free circulation of goods or services based onitligthe rights of expression or consumer protectio
concerns. In particular, the Member States coulcksiee national legislation to protect social
objectives in the Charter, such as consumer rightten if this might pose a barrier to the free
circulation of goods or services. Thus, although ®harter did not change the distribution of
competences concerning fundamental social righisay well influence the exercise of those powers
in an indirect way and further national diversity.

Second, article 51 (1) affirms that the provisiofshe Charter apply to the Member States only when
they are implementing Union law. The EU can sotlispose about the powers where European law
applies or if new competences are received by MenSiates. This means that the Charter is
applicable “if the EU or one of the Communitiessact where national bodies take action within the
scope of the Treaty® The rest of the law is in the competence of thenlder States, unless Member
States confer the entire responsibility to the 4. Member States remain reluctant to confer
competences in social matter to the EU; it is dinlitihat such a transfer will occur for the Charter

Finally, at article 51 (1), the Charter states tfigtits should be respected and principles obséfved
This creates a distinction between subjective sigiid mere principles. The protection of health,
access to services of general interests and comqumiection (articles 95, 96 and 98 of the Charter
can be regarded as principles, because they amedhas programmatic state objectiVesor
consumer law the Charter is brief and mentionsgh kevel of policy instead of right8.This broad
formulation underlines the Charter’s drafter intentthat consumer law is meant as a legal principle
and not a subjective right. The principal status of fundamental consumer ptme was also an
argument in July 2000 to decide in favour of itslusion in the solidarity chapter, whose justiciidpi
had been contested by certain Member Sfates.

3 Commentary of the Charter of Fundamental Rights effthropean Union, prepared by the EU Network oéjprethdent

Experts on Fundamental Rights, 20 June 2006, p. 3%29- (21 August 2007):
http://ec.europa.eu/justice_home/doc_centre/rightster/doc_rights_charter_en.htm#network_commegntar

% See for instance Case 36/02, Omega Spielhallen- Amdmatenaufstellungs-GmbH v Oberbiirgermeisterér d

Bundesstadt Bonn [2004] OJEC C 300/3 (ECJ) ; O. De 8s8h{2002), Les droits et principes sociaux dan€harte
des droits fondamentaux de I'Union européenne,JifY. Carlier et O. De Schutter (dir.), La Charte dksits
fondamentaux de I'Union européenne, Bruxelles, B. 17

36 Butt, M., Kuebert, J. Schultz, C.A., (1999), FundataéSocial Rights in Europe, Working Paper, EuropRarliament,
DG for Research, Social Affairs Series, pp. 10-11.

37 In 2002 the British government succeeded in obigirin additional clause including the explicit iistion between

«rights » and « principles ». Réseau UE d’expemt#pendants sur les droits fondamentaux (CFR-CDR)Q4(2
Rapport sur la situation des droits fondamentaus d&amion européenne et ses Etats membres en p0Q20 ; Olivier
De Schutter, (2002), fn 35, p. 147.

% B. Hepple, (2001), The EU Charter of Fundamental &0 Industrial Law Journal 225-31, 228.

39 D. Mc Goldrick, (2004), The Charter and UN HumantRsgTreaties, in: S. Peers / A. Ward (eds.), Thefean Union
Charter of Fundamental Rights, Oxford, p. 97.

40 This restriction of social rights goes againstaita of the European Council of Cologne, which clairfer the adoption

of subjective rights instead of principle. Howevas, certain States where afraid to transfer moveepoto the EU and
differences of social rights in many countries omlinimum principles have been adopted. Jeffrey KenEconomic
and Social Rights in the EU Legal Order, in: N. Bbpi, (2002), Die Charta der Grundrechte der Eursgi#n Union,
Entstehung, Inhalt und Konsequenzen fur den Grwhdsschutz, in Europa, Schriften des Europa-Institer
Universitdt des Saarlandes, Band 38, Baden-Badend4ps.;1Meyer / Engels, (2000), Aufnahme von sozialen
Grundrechten in die Europaische GrundrechtcharR, . 369.

41 T. Goldsmith, (2001), A Charter of Rights, Freed@md Principles, 38 CML Rev. 1201.
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This distinction limits the possible impact of @ént fundamental social rights. Subjective rightame
that the individual can directly claim this right front of the Court& whereas principles apply only
in situations where implementation measures haee baken by Community law or Member Stafes.
Thus, principles only have limited justiciabilitithey can protect against the adoption of certain
measures by EU institutions or Member States if tweuld lower the already existing consumer
protection level, but cannot serve as a basisotdien to invoke the adoption of certain measufes.

The distinction of rights and principles has raisetiques as the amended Charter postulates afort
constitutional inferiority of social rights compdreto civil and political right§> Nevertheless,
experience has shown that although fundamentat pghciples are vague they can develop into
subjective right through favourable court jurispgnde. For consumer law this concretization is
particularly possible if consumer protection promis are used in cumulative manner with other
subjective right§® Consequently, although there is no doubt thatwmes protection has a principle
status in the Charter, this provision can evolvé bacome more concrete in combination with other
subjective rights of the Charter, relevant normshef EC Treaty or constitutional provisions. Aricl
38 of the Charter could, for instance, be appliegether with the right to privacy or a national
constitutional provision on dignity or freedom dofsaciation. Court cases in Member States have
shown successful claims for consumer protectiom witcumulative application of basic rightsit

will remain in the hand of the European Court dadtihe and the Member States’ courts to determine
the real implication of this legal principle of carmer protectiof

The Charter does not have yet a compulsory legalstor the ECJ. Nevertheless, various Advocate-
Generals have confirmed tfathe Court can apply the Charter to control anccoetize a judgment
according to article 6 (2) ECT. There are alreamye signs that the Charter will obtain binding éorc
by case law. For instance, in tBECTU case Advocate-General Tizzano of the ECJ stataidtiie
Charter is a ‘reliable and definitive confirmatioof the existence of fundamental social rights

this way the Charter has an important function akenvisible and confirm and strengthen applicable
rights. Eventually, with an adoption of the Lisbdreaty the Charter would become compulsory for
EU institutions and most Member StatésThe formal recognition of consumer protection as a
fundamental principle in a binding legal documemmiid be an important innovation, because it has

42 Droits sociaux fondamentaux en Europe, Série Afasociales, SOCI 104 FR - 02/2000, p. 3.

43 Certain Member States have the same distinctioneset rights and social principles in their consiit, Olivier De

Schutter, (2002), fn 35, pp. 150-152 ; CFR-CDF, Rappgar la situation des droits fondamentaux dahmibn
européenne et ses Etats membres en 2003, p. 121.

4 K. Lenaerts and P. Foubert, (2001), Social Rightthe Case-Law of the European Court of Justice012@®8 Legal
Issues of European Integration, 267-96, p. 271.

4 G. De Burca, Beyond the Charter: (2004), How Enlagggrhas enlarged the Human Rights Policy for the Ftdgdham
International Law Journal, 679-714.

4 . callies, (2003), Die Europaische Grundrechts-@hait: Ehlers, D. (ed), Europaische Grundrechte und
Grundfreiheiten, Berlin, p. 23; E. Riedel, (2006)Meyer (eds) Charta der Grundrechte der Europaeisdcinéon, Art.
38, 2. ed., Baden-Baden, 430.

See the Italien case Trib. Milano, 30-3-1994, Fpf®94, |, 1572. A cumulative application canocalse imagined with
basic rights to information or to health to protéwt consumer.

48 E. Riedel, (2006), in Meyer (eds) Charta der Gructleeder Européischen Union, Art. 38, Fn. 9-10.

4% Christian Callies, (2003), fn 46, 28 and 29.
50

47

Opinion of Advocate General Tizzano, in Case-17B8LTU v. Secretary of State for Trade and Indusrizebruary
2001.

1 The Charter would not become binding for the UK Biothnd, because they excluded themselves.
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never existed at international level befdtrélowever, due to the rejection of the Treaty at ltigh
referendum on 12 June 2008 it remains uncertaimill eventually enter into force in 2009.

5. Practical Significance of the Charter

Consumer protection has been facilitated by theébadoption of fundamental rights, which have the
potential to affect markets in the direction of i@eing social goals® The inclusion of socio-economic
rights in the Charter may have three main consempgefor consumer protection: it may 1) affect
consumer law in respect to EC legislative acti@)sprovide fairer contractual relationships and 3)
influence the balance of economic and social rights

First, the Charter could give a new direction te tlgislative actions at the European and national
level. As fundamental rights must be respected wkemopean law is adopted, applied and
implemented, consumer rights, such as the righesdth, safety or access to justice, may influghee
interpretation of specific legislation, or may leacthe elimination of incompatible legislatithAlso,

EU institutions are obliged to promote the Chartard Member States have to respect these rights.
When the European Union adopts new consumer l¢igisjahe fundamental rights principle in the
Charter demands that a high protection of the aoesthas to be respected and not only efficiency
and internal coherence. The Charter has for instéo®@@n mentioned in the preamble of the Draft
Consumer Rights Directiva.

The second possible effect of including socio-eoaicarights in the Charter is that this may provide
fairer contractual relationships between privatetigs. Indeed, a contract can be tested against
fundamental rights review of the EC legislation aralional laws adopted to implement directives.
Such a contractual review might challenge the itglidf certain contract terms and strengthen the
position of the consumer as the weaker contraqiagly For instance, recent national case law
shows that constitutional rights jurisprudence iowais important information given to consumers
before entering a contract which might be to tideiriment’ In Italy constitutional rights have also
been applied to strengthen the position of the weplrty in contract litigatioff In this case freedom

of association was used to legitimate a decisi@moraing to which it was contrary to good faith for
the insurer to enforce a life insurance contratienvthe owner of the insurance company founded his
own political party with the acquisition network tfe insurance company. The insured consumer
could not be forced to contribute to the foundirigagolitical party, which was against his politica

2 Even if the Reform Treaty would not be accepted, ékistence of a European Constitution has beesgnézed in a
substantive sense, P Craig, (2001), Constitutionsst@otionalism and the European Union’, 7 Europkaw Journal
125; J Shaw, (1999), The emergence of post naticoradtitutionalism in the European Union’, 6 JolmiaEuropean
Public Policy 579; | Pernice, (1999), Multi-level &itutionalism and the Treaty of Amsterdam: Constih-Making
Revisited? 36 CML Review 703.

%3 For a thorough analysis of potential relationwidamental rights with private law see O. Cheredegkh, (2006), EU
Fundamental Rights, EC Freedoms and Private Law, ufpgan Review of Private Law 23, 45; idem, (2006),
Fundamental Rights and Contract Law, ERCL, 4/2006; &#m, (2007), Fundamental Rights, Contract Law #ed
Protection of the Weaker Party, A Comparative Analg$ the Constitutionalisation of Contract Law, wiEmphasis on
Risky Financial Transactions, Munich.

% H. Collins, (2005) European Social Policy and Caittzaw, 1 European Review of Contract Law 115, 117.

% A real consideration of fundamental consumer righthowever lacking in the draft consumer rightedtive

http://ec.europa.eu/consumers/rights/cons_acquistre#igreen

% General clauses such as good faith or good monalg also become a means in the hand of the ECJpfulyiag

European contracts in the light of fundamentaltsgh

5" BVerfGE 89, 214, reported in [1994Jeue Juristische Wochenschrift. 36, more in M. Hesselink, (2003), The
horizontal effect of social rights in European cant law, Europa e diritto privato, Milano, Dott. Giurffré editore, p.
4.

%8 Trib. Milano, 30-3-1994, Foroit, 1994, |, 1572.
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view. Thus, the jurisprudence in certain MemberteStademonstrated that basic constitutional
principles can increase protection of consumec®iriract law.

Finally, the application of the Charter can helgpteserve social fundamental rights from erosign, b
counterbalancing market freedom and preventiogmpetitive deregulation of Member Stat®ét

can help to justify an exception to free movemdngj@ods and competition by Member States for
reasons of general interest, such as the proteofi@onsumers’ health. Such an influence may lead
the national court to restrict EC freedoms by stgtfor instance, that a certain contractual agesgm
with a cross border element is contrary to faidésaon the basis that it infringes the fundamental
rights recognized in the CommunfyIn recent case law the ECJ has recognized thatafuantal
rights may allow Member States’ restriction of B€eldoms. This can result in the prohibition of a
commercial activity. For example, in ti@mega cas? the German authorities banned the computer
game ‘laserdrom’, as it involved simulated killingshe Court held that the objective of protectiédn o
human dignity could justify the restriction of tHeeedom to provide services. This shows an
adaptation to national sensitivity after a schdmating in Germany.

As seen above, the Charter can have a positivaeinfle on consumer law. However, limitations
remain important. This is also reflected in thenamis of consumer scholars that vaweatherill
admits that the Charter has a high potential torave the human side of consumer law, but regrets
that its value in a specifically legal contextiisited by its vague wordin%. Alpa has a more positive
view of the Charter, especially for what conceims $trengthening of the consumer position against
companies. At any rate, both scholars highlights the current legal framework presents a major
problem for what concerns consumer redress, beaafudidferent legislation in Member States and
lack of adequate regulation on this isStiélence, beside substantial rights, the EU shouo al
improve consumer access to justice.

It is therefore advocated in this paper that thedEOuld focus on procedural instruments. Although
the consumer has a considerable set of right iBexeshortcoming in enforcing the law effectivély.

% Thomas Wilhelmsson, (2005) The Ethical Pluralismhate Modern Europe and Codification of Europeami@axct Law,
in: Jan Smits ed., The Need for a European Contraest Empirical and Legal Perspectives, Europa LawlBhing:
Groningen, p. 143.

€0 0. De Schutter, (2002), Les droits et principesiaanx dans la Charte des droits fondamentaux deidtusuropéenne,

in: J.-Y. Carlier et O. De Schutter (dir.), La Chadtes droits fondamentaux de I'Union européenneddéibution a la
protection des droits de ’'homme en Europe, Bruzell®8

1 N. Bernard, (2003), A “New Governance” ApproactEmpnomic, Social and Cultural Rights in the EU’, Th:Hervey

and J. Kenner (eds.), Economic and Social Righteutite EU Charter of Fundamental Rights. A Legal [rative,
Oxford, Hart Publ., 2003, p. 245-249; Giuseppe Bioin The European Social Model and the Constit@iorreaty of
the European Union, in C. Joerges, Bo Straht anddnéf (eds), The Economy as a Polity: The Polit@mstitution
of Contemporary Capitalism, London 2005, p. 192; Deuter (2003), La garanzia dei diritti e princifglla Carta dei
diritti fondamentali, in Zagrebelsky, G (ed), Dirié Constitutuzione nell’'Unione europea, Bari, lrage192-221.

62 Case 36/02, Omega Spielhallen- und Automatenalufisgss-GmbH v Oberbiirgermeisterin der Bundesstadt B2004]
OJEC C 300/3 (ECJ), see also Case Schmidberger Ititerala Transporte und Planziige v Republik Ostergob2]
OJEC C 184/1 (ECJ); J. Morijn, (2006), Balancing Funelatad Rights and Common Market Freedom in Union law:
Schmidberger and Omega in the Light of the Euroggamstitution, European Law Journal, Vol. 12. NoJdn, p. 15.

83 3. Weatherill, (2005), EU Consumer Law and Policy31-33.

8 G. Alpa, (2005), New Perspectives in the ProtactibConsumers, EBLR 725; for Callies article 38 of @erter is not
sufficiently detailed to guarantee an efficient damental social right protection because it onlyests the existing
legislation of the EC Treaty without guaranteeingess to justice of the individual, Christian Calli¢2003), Die
Europaische Grundrechts-Charta, in: Ehlers, D. @djppaische Grundrechte und Grundfreiheiten, Bepli23.

® Reich emphasizes the need to enhance enforcemeansdimer rights through instruments like publieiiest litigation,

by Norbert Reich, A European Concept of Consumer Riglame reflections on the thinking Community Consume
Law, in J. Ziegel / Shalom Lerner, New Developmantnternational Commerial and Consumer Law, 1998rtH
Publishing Oxford, p 431; see also Reich/MicklitubRc interest litigation, Nomos-Nomas, a similactis on the need
to increase consumer access to justice as onetiebsdement for the way forward in Ugo Mattei /rRanda Nicola, A
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This means consumers lack the means, understaodiegal effectiveness to apply the law in their
favour and make their voice hear. Consumer couldrbpowered through improved participation in
policy making, access to justice and educatfofhe Aarhus Convention in environmental law could
be a useful inspiration for consumer law in thispect. The Convention explicitly recognizes thétrig
of access to information, public participation irectsion-making and access to justice in
environmental mattéf. A promising initiative in this direction to empoweonsumers in the EU can
already be seen in the recent adoption of the GPeger on Consumer Collective Redr&ss.

6. Conclusion: A Procedural Approach to Basic Consmer Law

Consumer protection has been included in the Ghartefundamental rights to reinforce the
diminishing role of consumers in the market. Suclinmovative recognition has been fiercely debated
in terms of merit and utility. Even exponents oé tinaditional economic approach to consumer law,
had to concede that increased risks and lack dfd=mtes have a negative effect on the markef.itsel
On the other hand, the EU indirect-law making apphowas shown to lack legitimacy.

This paper argues that protection of consumer lsava dundamental right is justified in the global
market, and is actually needed, to add a sociaknsion to the European private law. However, to
become more effective then a symbolic promisenéwe consumer protection has to be sustained by
procedures that empower the consumer, through sdoegistice, participation, and education. A
debate on new ways to empower consumers is alngadiyrway in collective redress; hopefully, this
will promote a new concept of active citizen, whatiwely participates in legislation and
enforcement?

(Contd.)

‘Social Dimension’ in European Private Law? The GailSetting a Progressive Agenda, Global Jurisinfer, Volume
7, Issue 1, Article 2, p. 48.

Marc Pallemaerts, Proceduralizing environmentghts: The Aarhus Convention on Access to Informati®nblic

Participation in Decision Making and Access to idasin Environmental Matters in a Human Rights Coftpublished
in July 2004 by the United Nations Environment Paogme for the Geneva Environment Network, 2004,719; see
also in the same publication Franz Xaver Perrey, ddestions concerning the human rights and enwisat debate. An
introduction, p. 6.

66

57 Article 1 entitled ‘objectives’ of the Aarhus Comtmn, UN website with the text of the Aarhus Coni@m

http://www.unece.org/env/pp/documents/cep43e.plfJdnuary 2009); the Aarhus Convention was adoptetid EC
in 2005 [Decision 2005/370/EC], http://ec.europfeauironment/aarhus/index.htm (accessed 18.1.2009).

http://ec.europa.eu/consumers/redress_cons/dedecedress_en.htm (consulted 1. 2. 2009)

Sandra Fredman, Transformation or Dilution: Funelatal Rights in the EU Social Space, European Lawnid, Vol.
12, No. 1, January 2006, pp. 41-60.
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European Citizenship as a Means to Fundamentaliseo8ial Rights
Claire Marzo (EUI)

Abstract

European citizenship was added by the Maastrielatyrin 1992. Since this day, the European Court
of Justice has used it to protect and to develagfakdghts, specifically social security rightso@d

this evolution be pushed further towardduadamentalisatiorof social rights? Making this step
implies understanding what a fundamental righind low it is protected. A theoretical definitionliwi

be proposed and applied to existing European sagiais. In the second part, examples of EU rights
in the process of becoming fundamental will be drachin order to assess the substantive role of EU
citizenship.

Introduction

The protection of social fundamental rights in Exgopean Community has been the object of many
studies! It is often argued that they do not enjoy goodugtoprotectiorf. This lack of protection has

to do with the international distaste for sociatl@ctonomic rights by opposition to first generation
civil and political rightss The idea is that they are rights to and not righisn* which are more
difficult to implement’

The same can be said at the EU level. The aimigfpdper is to assess the possibility to devel@ th
protection by using a completely different and guitcent concept: European citizenship. Since its
introduction by the Maastricht treaty in 1992, distevolved from no substartogvards the elaboration
of a whole caselaw developed by the European @fultistice and mainly focused on the protection
of social right$.

My claim will be that this development has not oaljowed the protection of social rights but has
opened the way towards a fundamentalisation otsigh order to do so, | will first examine what is

1 BERCUSSON, B., « The Trade Union Movement and the fi@a Union: Judgment Day Buropean Law Journal
2007, vol. 13, fasc. 3, pp. 279-308.

2 POIARES MADURO, M.,« Striking the Elusive Balancewetn Economic Freedom and Social Rights in the Hd »
ALSTON, P. (dir.),The EU and Human Right®xford, Hart Publishing, 1998.

For instance, compare the International CovenanCiil and Political Rights and the International Coaat on
Economic, Social and Cultural Rights. Within the @ciliof Europe, the achievement of the European CauHuman
Rights compared to the European Committee of SociitRi

4 SUDRE, F., Droit européen et international destsié 'homme, 8, Paris, PUF, 2006.

More theoritically, see the claim of Ph. Alstondmnsider social rights as human rights, in ALST®N Labour rights
as human rightdNew York, Oxford University Press, 2005.

Many cases are now building this evolution, seenf® 1998 Martinez Sala / Freistaat Bayermff. C-85/96,Rec
1998,p.1-2691 and more recently 18 november 2808ster, aff. C-158/07, not published yet, 22 may 2088rkowska

aff. C-499/06, not published yet. Many articles @aow acknoledged this evolution, see for instal@QUESON, C.,

« Union citizenship and the Court of justice, sormgmew under the sun, towards social citizenshiguwopean Law
Review 2002, pp. 260-281, AKANDJI-KOMBE, J.-F.,« L'émenge de la citoyenneté européenne. De Rome a
Maastricht », in LECLERC, S., AKANDJI-KOMBE, J.-F. & REMDNTRES EUROPEENNES DE CAEN, C. (diLa
citoyenneté européennBruxelles, Bruylant, 2007, pp. 9-21, BARNARD, C.,« Eltizenship and the principle of
solidarity », in DOUGAN, M. & SPPAVENTA, E. (dir.55ocial welfare and EU law, Essays in European. |[@xford,
Hart, 2005, pp. 165-175, DOUGAN, M., « The Consignal Dimension to the Case Law on Union Citizenshjp
European Law Revigv2006, vol. 31, pp. 613-641...
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the state of art in terms of protection of sociaidamental rights in the EU in order to then reftac
the role of EU citizenship.

l. State of Art: Are there EU Social Fundamental Rghts?

A first step to decide if some rights are fundarakistto define them.

A. Are there Social Fundamental Rights in the EU?

Social fundamental rights have known a developménbugh the more general protection of
fundamental rights. But they still seem to be disadvantage compared to civil and political rightis
the one hand and economic rights on the other hand.

1. A development of fundamental right protection

Without repeating things that everybody kndwthere is a need to say that the development of
fundamental rights has been unexpected and quipertamt in the European Community. Three
phases can be identifidFirst, the Community was only economic, then theopean Court of
Justice took action and finally a constitutiondlisa took place with the Amsterdam treaty.

First, there was an economic Community. Initiatye EEC treaty was made to create an economic
union. The only articles about social rights wédre freedom of movement (39 EC) and the equal pay
for men and women (article 141 EC).

At a second stage, from 1969, the European Coulusfice intervened. The internationale, Ritili
Nold® and Stauder caséshave shown the growing interest of the Court foe fjuestion of
fundamental rights. If it is not clear that itsargst was excited more by the refusal of some mealtio
courts to recognise EC law supremacy than by aigerinterest in the human beings involtfedt
starts to examine the legality of EC acts in tigatliof fundamental rights. It recognises persoigkts
as general principles of ld#vof which it ensures respetlt was followed by a real caselaw on
fundamental rights. A substantive constitutiongi@atakes place.

7 Many articles on this question. For instance, LARRAE, J.-M.,« Convention européenne des droits dentime et

jurisprudence communautaire », in LECLERC, S., AKANBOMBE, J.-F., REDOR, M.-J., (dir.) L’'Union

européenne et les droits fondamenta@xuxelles, Bruylant, 1999, pp. 105-136 ; COHEN-JOMAN, G.,« La
problématique de I'adhésion des Communautés européei la Convention européenne des droits de I'nosmnie
TEITGNE, P.-H. (dir.) Mélanges offerts a Pierre-Henri TeitgeParis, A. Pédone, 1984, pp. 81-108. Voir FLAUSS,
F., « La protection des droits de 'Homme dansaldre de la Communauté européenniees, Petites Affiched997, vol.
91, fasc. Juillet 1997, pp. 4-11. Voir aussi DUBOUET, L'article 13 du traité CE : la clause communautaite lutte
contre les discrimination®8ruxelles, Bruylant, 2006.

COHEN-JONATHAN, G.,« La problématique de I'adhésites Communautés européennes a la Convention eungpéen
des droits de I'hnomme », in TEITGNE, P.-H. (diMélanges offerts a Pierre-Henri TeitgdParis, A. Pédone, 1984, pp.
81-108.

9 28 october 197Rutili / Ministre de l'intérieuy aff. 36/75Rec 1975, p. 1219.

1015 july 1960 Prasident Ruhrkohlen-Verkaufsgesellschaft e.a.uteldutorité aff. 36/59, Rec 1960, p. 857.

12 novembre 196%tauder / Stadt Ulpaff. 29/69,Rec 1969, p. 419.

1217 decembre 1970, Internationale HandelsgeseftsoftaH / Einfuhr- und Vorratsstelle fiir GetreideduRuttermittel,
aff. 11/70, Rec. 1970, p. 1125).

15 december 199%Jnion royale belge des sociétés de football assioriae.a. / Bosman e,aaff. C-415/93Rec 1995,
p. 1-4921, 23 february 199%; / Conseil aff. T-535/93,Rec 1995, p. FP-I-A-49,11-163, 13 july 199K,/ Commission
aff. T-176/94 Rec 1995, p. FP-I-A-203,11-621.
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The European Parliament also took a position imdawf this development in a resolution on human
rights on 9 July 1991. It even proposed that tbheofean Union join the European Convention on
Human Rights? After the Court’s refusdf it tried to have a bigger impact at the Intergoveental
conferences by proposing more resolutibn’s claim was finally heard at the Amsterdam tyea
What many authors have called ‘the Amsterdam cunisthalisation’ took place. Article 6 paragraph
2 stated that fundamental rights such as underdtoadthe national constitutional traditions ane th
European convention on human rights were taken astmunt by the EU. The Amsterdam Treaty
offered an opportunity to formalise the caselawl@an. This evolution has not stopped and the new
article 6 FEU of the Lisbon Treaty goes even furtfiét is states that:

1. The Union recognises the rights, freedoms anttiptes_set out in the Charter of Fundamental

Rights of the European Union of 7 December 2G@0adapted at Strasbourg, on 12 December
2007, which shall have the same legal value a3 tbaties. The provisions of the Charter shall not

extend in any way the competences of the Unionefisetl in the Treaties. The rights, freedoms

and principles in the Charter shall be interpratedccordance with the general provisions in Title

VII of the Charter governing its interpretatiand application and with due regard to the

explanations referred to in the Charter, that setlee sources of those provisions.

2. The Union shall accede to the European Conweritio the Protection of Human Rightsd
Fundamental Freedoms. Such accession shall nat #fie Union's competences as defined in the
Treaties.

3. Fundamental rights, as guaranteed by the Euno@eamvention for the Protection of Human
Rights and Fundamental Freedoms and as they fesultthe constitutional traditions common to
the Member States, shall constitute general priesipf the Union's law.

Today, the EU competence to join the European agiome on human rights is recognised and the
Charter of fundamental rights gets a real legaligdal This extension could have great implications
for social fundamental rights, but there are gfiips. As Professor Craig explains, the two artiofes
the protocol on the Charter add nothing of subgtdoexisting EU law, since the Charter does not in
itself extend the ability of Community or natiorcaurts to find that national laws etc are incomsist
with Charter rights, but it creates a substantiwgt| which reduces the impact of Title IV of the
Charter concerning solidarity rightsThe value of the Charter will only have an impédhe Court
decides to have an innovative approach to its obnihis does not seem likely in the light of the
recent Laval and Viking judgments.

(Contd.)

1 4 february 1959Stork & Cie. / Haute Autoritéaff. 1/58, Rec 1959, p. 43, 15 july 196@rasident Ruhrkohlen-
Verkaufsgesellschaft e.a. / Haute Autqrif. 36/59,Rec 1960, p. 857, 1st april 196Sgarlata e.a. / Commission CEE
aff. 40/64,Rec 1965, p. 279.

JO C240, p. 45 du 16.9.91.

18 28 march 1996, Avis 2/94, Adhésion de la Communaulg Convention de sauvegarde des droits de I't®emnues
libertés fondamentales, aff. 2/94, Rec. p. I-1763.

17 Amongst numerous resolutions, see for instaResolution of the European Parliament about a Chiastaights of the
citizens of the Union]O C 179 du 06/08/1975, p. 28.

There is also a new social clause in the Lisbeatyr see article 9 FEU.

15

18

19 BERCUSSON, B., « The role of the EU Charter of Fundaahdtights in building a system of industrial rédas at EU
level », Transfer 2003, vol. 58, fasc. 3, pp. 563-568 ; GOLDSMITEDRD), « A Charter of Rights, Freedoms and
Principles »Common Market Law Revie®001, vol. 38, pp. 1201-1216.

20 CRAIG, P., « The Treaty of Lisbon, Process, Architezand Substance Buropean Law Reviev2008, vol. 33, fasc. 2,
pp. 137-166.
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2. Social fundamental rights often forgotten

Even though these changes seem to imply an impartemge, up to now fundamental social rights
have not known a great protection. As Professodwa explained in a famous article about social
rights? they are seen only through an economic perspediamy examples could be tak&nwe

will focus on recent one: the Laval and Viking cag&e which fundamental rights only appear as a
shield® In this case, Viking, a Finnish shipping companwns and operates the ferfgpsella
registered under the Finnish flag and with a prddantly Finnish crew covered by a collective
agreement negotiated by the Finnish Seamen’s U#8iJ). In 2003, Viking decided to re-flag the
Rosellato Estonia, which would allow the company to repldéice predominantly Finnish crew with
Estonian seafarers, and to negotiate lower terdanditions of employment with an Estonian trade
union. FSU started an industrial action. The qoestvas asked of the European Court of Justice
Whethgr this action was against the freedom to ideowf services, a fundamental freedom of the
treaty:

The Court answered in a positive and a negative Wagitively, it concluded that the right to strike
was a fundamental right which should be recognfzédore negatively, although the right to take
collective action, including the right to strikeust be recognised as a fundamental right which $orm
an integral part of the general principles of Comitylaw the observance of which the Court
ensures, the exercise of that right may nonethélessibject to certain restrictiofisThe protection of
fundamental rights is considered as a legitimater@st which, in principle, justifies a restrictiof

the obligations imposed by Community law, even wrelédundamental freedom guaranteed by the
Treaty, such as the free movement of goods ofréeslbm to provide servicéShis right was only to
have a role in the EU order as a shield, as afigadion for not applying one of the fundamental
freedoms. The reasoning of the Court is still bagedts economic background. If observers were
happy to see a fundamental right recognised, thgy worried that this recognition might lead
towards their cancelation. This negative approaelld to a need to find new ways to protect social
rights. More than just mentioning it in a Chartamgking these rights substantially fundamental could
be a renewed way to protect them. One must them@romhat it means to make a right fundamental.

2l POIARES MADURO, M.,« Striking the Elusive Balancewetn Economic Freedom and Social Rights in the Hd »
ALSTON, P. (dir.),The EU and Human Right®xford, Hart Publishing, 1998.

22 For instance, think of 12 june 200@¢hmidbergeraff. C-112/00Rec 2003, p. I-5659 or 14 october 20@mega aff.
C-36/02,Rec 2004, p. 1-9609 or even 8 april 19T8frenne / SABENAaff. 43/75Rec 1976, p. 455.

See the paper of U. Belavusau in this Working Paper

24 BERCUSSON, B., “The Trade Union Movement and the EemapUnion: Judgment DayEuropean Law Journal
2007, vol. 13, fasc. 3, pp. 279-308.

% Point 43 of 11 december 200Me International Transport Workers' FederatioriTée Finnish Seamen's Unicaff. C-
438/05,Rec 2007, p. I-10779: In that regard, it must bealed that the right to take collective action,liding the
right to strike, is recognised [...] by the CharterFafndamental Rights of the European Union proclaiimeNice on
7 December 2000 (OJ 2000 C 364, p. 1) ; RODIERE, Pesarréts Viking et Laval, le droit de gréve etdroit de
négociation collective >Revue trimestrielle de droit europé@®08, vol. 44, fasc. 1, pp. 47-66.

%8 Point 44 of 11 december 200Me International Transport Workers' FederatioriTée Finnish Seamen's Unicaff. C-
438/05,Rec 2007, p. 1-10779.

27 Point 45 of 11 december 200Me International Transport Workers' FederatiorTée Finnish Seamen's Unioaff. C-
438/05,Rec 2007, p. I-10779.
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B. Towards a Fundamentalisation

Wondering if a right can be fundamental impliesiagkwhat fundamental means. An attempt at a
definition will allow the identification of methods make a right fundamental.

1. What makes a right fundamental?

A definition is provided by Professeur Scoffoni. Eeplains that fundamental rights are subjective
rights of a superior rank and judicially protect®dsking if there are social fundamental rightshe t
EU implies looking for the existence of these thekmments.

| would therefore be tempted to exclude right atvaey/first possibility which would consist in relgin
on the name given by the international organisatiand EC institutions to these rights. The EC
Treaty, in its article 136, mentions fundamentatialorights and relies on the 1961 and 1989
Charterg? Similarly, the 2000 Charter of fundamental rightight have a bigger impact now that it is
going to have a constitutional value with its irgsin in a protocol to the Lisbon treaty. But this
approach does not really allow one to assess faetigfty of the right.

One can in turn focus on the three elements idedtifefore, i.e. a superior rank, a subjectivetrigh
and justiciability.

A superior rank is usually found in the Constituioh a State. France and Germany are perfect
examples? In the case of the United Kingdom, the principées not written but they are seen as
superior. Turning to the European Community, thigel has to be the one of the treaties. Because of
the hierarchy of norms, the treaties have a lev@tchvcan be compared to that of a constitution.
According to Professor Zoller, a constituion is “act of sovereignty which gives law to a political
community and founds its democracy'lf the European treaties are not exactly an asbgéreignty,
they have united the will of the different Membeatss. They give a law in the sense that they
organise the functioning of the economic and pltcommunity. There are many debates around the
question of democracy in Euroffehut the notion of constitution has already beerdtisThe treaties,
just because they are the primary source of EC ¢aw,be considered as a higher rank. The question
is then to know if they contain social rights. #igpens that they do. We already mentioned arti¢le 1
or 39350 One could also think of the social pohelgich is even more extended with the Lisbon
treaty:

2 FAVOREU, L., GAIA, P., GHACONTIAN, R., MELIN-SOUCRAMAIEN, F., PFERSMAN, O., PINI, J., ROUX, A.,
SCOFFONI, G. & TREMEAU, JDroit des libertés fondamentale, Paris, Précis Dalloz, 2002.

29 The 1961 European Social Charter and the 1989 CaityrDharter of Fundamental Social Rights of Workers.

%0 In France, the 1958 Constitution only contains aimiim of fundamental rights. Social fundamentahtsgare refered to

in the Preamble which takes to the 1946 Constitutidrich mainly aims at the protection of workers laibs
economically deprived people. In Germany, fundamerights are expressly mentioned in the 1949 Gurisin, but
social fundamental rights can only be drawn froticker 6 1V which mentions a right of mothers to fmction and from
the notion of State of rights. See European Paéi@nDocument de travail Droits sociaux fondamentauxEenope,,

Séries Affaires sociales, SOCI 104 FR, PE 168.629.

« La constitution est non seulement acte de saing en ce gu’'elle donne loi a la communautéigoé tout entiére,
mais elle est aussi acte fondateur de la démoceatiee qu’elle fonde une société politique qui @seé société
démocratique, c'est-a-dire d’hommes libres, n’dd#gis qu'a des lois et non a des hommes ». SeerZa&l Droit
constitutionnel, 9" éd. PUF, 1998, p. 33.

See for instance MAU, S., « Democratic demand dosocial Europe? Preferences of the European Qifizen
International Journal of Social Welfar@005, vol. 14, pp. 76-85.
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% For instance, DOUGAN, M., « The Constitutional Dimsi®n to the Case Law on Union CitizenshifEsropean Law

Review 2006, vol. 31, pp. 613-641.
34 See a new article 5 FEU which amounts to a nevakolause.
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One could also think of the different Charters. &fm=lly, the Charter of Fundamental Rights opens
the door to a new declaration of the citizens’ tsgii\s it should soon have not only a legal valus,
also a higher legal value, one can think that ghmhallow for a chang®.

Concerning the creation of an EC subjective righasks the question of the legislator’'s action to
protect a subjective right. Two views can be oppaseregards EC law. A negative one would be to
say that, considering the creation of an EC suibgcight, one still sees space for national action
which would prevent a right from being fundamenrtarhe vision of the half full glass would lead one
to say that, on the contrary, it can be said thatet is a more and more visible extension of EC
harmonisation, direct effect and prima€yThe Charter of Fundamental rights opens the door t
subjective rights. In fact, having made the didtorc between rights and principles, the rights are
aimed to have a real content and a direct effedhercitizer?® One can also consider the existing
directives and regulations in the social field. Kwstance, the directive on working time gives very
clear guidance as to the times one is allowed tckiolt creates a precise framework which has
allowed workers to take actions in order to protketr rights°

Turning to the justiciability of a right, it has tlo with the acces to court of an individual totpod his
own rights. This question of justiciability in tl&C context has often been considered as the Ashille
heel of the EC protection for two reasons:

1. There is little locus standi for the citizentidle 230 paragraph 4 only allows for a very litlecess

to EC court$* And many complaints have pointed out that thereoisfundamental right’ actioff
Some argue that the horizontal effect of the noamd the purely internal situation prevents EC law
from being justiciable. One could say that the safito apply EC law as long as there has not been
any cross-border movement within the Community reak@npossible to rely on. But this argument
might not hold if one focuses on the EC law syséem not on its boundaries.

2. There is little control of the EC actions by E€urts. Although, there is a developing administeat
EC law. Two examples are the extra-contractualaesipility of the EC and the possibility to cancel
an infringing EC act. As for the first argumentcén be pointed out that national courts also ptote
EC law?®

2. Methods of fundamentalisation

This panorama of the ways to make a right fundaah¢akes us to different EC methods:

% See upon.

% FAVOREU, L., GAIA, P., GHACONTIAN, R., MELIN-SOUCRAMAIEN, F., PFERSMAN, O., PINI, J., ROUX, A.,
SCOFFONI, G. & TREMEAU, JDroit des libertés fondamentale, Paris, Précis Dalloz, 2002.

37 MOREAU, M.-A.,« L'utilisation des droits sociaux ridamentaux par les travailleurs dans I'Union eusopé », in
CHEROT, J.-Y. & VAN REENEN, T. (dir.)Les droits sociaux fondamentaux a I'dge de la malisgdition Aix-
Marseille, Presse Universitaire Aix Marseille, 20(%p. 175-188.

% HILSON, C., « Rights and Principles in EU Law: Atdistion Without Foundation? $Jaastricht Journal of European
and Comparative Lay2008, vol. 15, fasc. 2, pp. 193 — 216.

Council Directive 93/104/EC of 23 November 1993 @ning certain aspects of the organisation of warkime.

40 3 october 2000Simap aff. C-303/98Rec 2000, p. I-7963.
41

39

For more developments on this question, see HILSON« Community Rights and Wrongs: Greenpeace Befme
Court of Justice »£nvironmental Law Revievt999, fasc. 1, pp. 52-58.

42 This question was raised during the drafting ef Buropean Constitution treaty project, see Textéintervention orale
de M. Gil Carlos Rodriguez Iglesias, Président d€dar de justice, devant le « cercle de discussisarsia Cour de
justice en date du 17 février 2003, Convention egéeape, 20 février 2003, CONV 572/03, CERCLE | 6.

4 The mechanism of preliminary reference of art®3d EC has proved very useful in the developping®faw.
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A first one is Treaty changes: one was made wighAtimsterdam treaty with the insertion of article 6
EU. The incorporation of the Charter within theatse(as it was proposed in the Constitution treaty)

in a protocol (as in the Lisbon treaty) also cquoegls to a change. It claims the indivisibility of
political and social rights. Even if this link wasknowledged, it happens to become less true as soo
as the social rights will have to be implementedpposition to civil and political rights. In angse,

the treaty changes and the adoption of chartemslgti@ve an impact, at least, on the name of these
rights. It might be a first step even if it is reotlecisive one. It then needs to be given a coeidrr

by the legislator or the judge.

A second one goes through legislative action. Hassibility was explained very well by Mister
Braibant when he was trying to find a compromisediopt social rights within the CharférThe
distinction between rights and principles allowkd tegislator to develop the principles and tramsfo
them into rights. Many authors have emphasized rthmerous direct effect rights given by
legislations made on the ground of article 137 E€alth and safety of workers) or on grounds of
article 13 EC with the race directif®.

Finally, the ability of the judge to complete thegislator’'s action is a last possibility. It hasshe
shown very clearly in the early caselaw of the Caulren it discovered general principles of EU law
which aimed at complementing the existing rightscdn take two forms. First, the judge can use a
combination of the affirmation of a right to ancallance from the State and the application of the
principle of non-discrimination on grounds of natidity. In this way, the right to housing or thghi

to work could not be invoked on their own, but wiiie principle of non-discrimination, for instance,
in a case where legislation about housing couldterdiscriminations as to who owns this right.

Second, the judge can continue the legislatorismaend identify more concretely the content of som
rights or make them more precise. For instance, Bheopean committee of social rights has
considered that a “sufficient payment” of articlgpdragraph 1 of the European Social Charter could
not go below 68% of the medium national safdryhe judge by making a right more precise gives it
a real justiciability.

In this framework, the question of the role of Btizenship is asked.

I. A Role for EU Citizenship?

Citizenship can be understood in three very differ@ays*’ A narrow meaning is the political
participation to public authoritf? A broad meaning involves the British definition @fizenship as
rights?® The EU meaning is in between: it is a closed eitship in the sense that it is limited to the
nationalities of the member states (article 17 Hil}, it is also a plural citizenship with an aim of

4 HILSON, C., « Rights and Principles in EU Law: Atifistion Without Foundation? Maastricht Journal of European
and Comparative Lay2008, vol. 15, fasc. 2, pp. 193 — 216.

4 Directive 2000/43/EC of 29 June 2000 implementing principle of equal treatment between persomsjpective of
racial or ethnic origin.

46 SeeProjet de Charte des droits fondamentaux de I'Ur@aropéenngeBruxelles, le 6 janvier 2000, CHARTE 4101/00,

CONTRIB 1, NOTE DE TRANSMISSION.
47 BOSNIAK, L., « Citizenship denationalized Indiana Journal of Global Legal Studiez000, vol. 7, pp. 447-508.

48 It is the approach in France, see KOUBI, Bg la citoyennetéRaris, Litec, 1995, WITHOL DE WENDEN, CLa
citoyenneté européenrfearis, Presses de Sciences Po, 1997.

4 See MARSHALL, T. H. Citizenship and social clastondon, Pluto perspectives, 1992 for whom citizémsh the
“status bestowed on those who are full membersaofnamunity. All who possess the status are equél rgspect to the
rights and duties with which the status is endowethis approach was followed by Beveridge whoezhltitizens the
residents in the United Kingdom, see BEVERIDGE, S, S¥écial Insurance and Allied Servicééew York, Toronto,
The Macmillan Company of Canada, 1942.
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integration which includes social rights as muchpattical rights (articles 18 and 21 EC). The
guestion is to know if there is room for actioragheoretical level as well as a pragmatic level.

A. Room for Action

One could think that there is no possible link kew citizenship and fundamental rights. They do not
have the same aim. But, more than these definitimase than a competence, European citizenship
has been given a policy role by the European Guulustice.

1. Obstacles: theoretical differences

Some professors identify many theoretical obstatl&key are universality, the absence of duties and
a territorial limit. Concerning the question of waisality, two fundamental rights are supposedeto b
universal whereas citizenship rights would be kaito some citizens. On the other hand, in the case
of European citizenship, this is not true, the epdas of the rights to an ombudsman and the right to
petition show that they are open to everyone. BEWenright to vote has been extended beyond
European citizen¥. When one reads the Charter of fundamental righiss quite interesting to notice
that the freedom of movement and residence iswveddo Europeans citizens while this exact same
right may also “be granted, in accordance with Theaty establishing the European Community, to
nationals of third countries legally resident i tterritory of a Member Staté®. This assimilation
between the rights of the migrant citizens andrthgrant third country nationals tends to blur the
borders of European citizenship.

The same conclusion can be drawn concerning thenabsof duties. Citizenship is also supposed to
include duties when fundamental rights do not. Butopean citizenship does not include any duty
and this is one of its specificities. It is intdreg to notice though that the Lisbon treaty dosseat
that “Citizens of the Union shall enjoy the rigl#ed be subject to the duties provided for in the
Treaties™® The addition of the term “inter alia” clearly imdites that the rights mentioned in article 20
FEU are not the only rights or duties of the Euaspeitizens, but the treaty does not create any. dut
This anomaly creates similarities once again batviaegopean citizenship and fundamental rights.

Finally, it has been said that fundamental riglatmtrarily to citizenship, do not know territorial
limits. It is true that citizenship has usually bdimked to a state, and in the case of the Elxitts
within the borders of the juxtaposition of the memlistates borders. On the contrary, it has been
suggested that fundamental rights are sometim&sdito natural rights without boundarrésBut
these two assumptions have known limitations: @nahe hand, citizenship has sometimes been seen
as a universal concept, a first example is posbnat citizenship® social citizenship has also been

%0 BLUMANN, C.,« Citoyenneté européenne et droits fonelaraux en droit de I'Union européenne : entre coeage et
complémentarité », in COHEN-JONATHAN, G. (dirDibertés, justice, tolérance. Mélanges en hommagédayen
Gérard Cohen-JonathaBruxelles, Bruylant, 2004, pp. 265-281, p. 266.

51 12 septembre 200&Eman et Sevingemff. C-300/04,Rec 2006, p. 1-8055 ; C.J.C.E., Arrét du 12 septemii@62
Espagne / Royaume-Urdff. C-145/04Rec 2006, p. I-7917.

52 See paragraph 45 of the Charter of Fundamental Right

3 See article 20 paragraph 2 FEU.

% See O'LEARY, S.European Union citizenship : the options for refotrandon, IPPR, 1996.

5% SOYSAL, Y. N.,Limits of citizenship, Migrants and Postnational mteership in EuropeChicago et Londres, The
University of Chicago Press, 1994; SHAW, J., « Citstd@p of the Union: Towards Post-National Membgy8hs, in 6,
W. P. N.,Jean Monnet Working Papers from Jean Monnet Cha@7, New York, New York University School of Law;
CHEVALLIER, J.,L’Etat post moderne?, Paris, LGDJ, 2004.
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seen as out of the borders of citizenshi@n the other hand, fundamental rights do knowitteial
limits. A perfect example is the European Conventd Human rights which only applies to the
countries which ratify it. Europe is then understan a broad way as Russia is included, but the
territorial limit does appear. EU citizenship coulkrefore be analysed together with fundamental
rights. It is what has gradually taken place witthia EC.

2. EC citizenship as a policy for protecting ECdamental rights

European citizenship and fundamental rights hawevkna parallelism in their developments. Because
neither the one nor the other were protected, &nkahents and the other institutions have calbedf
parallel development. For instance, the Parliaroegdted, in a resolution of August 1975, a chater
rights for citizens of the European Community areasures which can contribute to the formation of
a European Community conscienéé’Two years later, in a Declaration of 5 April 197he
Assembly, which would become the Parliament, thence and the Commission take the solemn
resolution to respect fundamental rightsA year later, the report about “a Europe of citge
mentions as well fundamental rightsEuropean citizenship, which starts to be imagireda
supranational level is about the protection of tiglts of European citizerf8.Again in 1989, the
Parliament adopts a new Declaration of rights asddoms" This text recognises early social rights
to the European citizen such as access to workalseelfare rights or education rights These
arights are given to the European citfZeand are the éxpression of common values of citizens of
Europe”®

In the Maastricht treaty, this trend is followedhel Spanish representatives propose a European
citizenship linked to fundamental righfs After the negotiation®, two articles about European
citizenship and fundamental rights are createckxfilains that the status of citizen can only exist
within a system of respect of fundamental rightscwtallows for a complete development for &fi”.

We have seen the different ways of fundamentatisadif rights and it appears that citizenship can
help these developments. European citizenship eahébasis for several policies and now one can

For instance, the French social citizenship astified in France in 1982, does not have terrifoo@undaries, see the
lois Auroux (oi 82-957 relative a la négociation collective @i reglement des conflits collectifs du travail Sul
novembre 1982].0. 14 novembre 1982, p. 3414cj 82-689 relative aux libertés des travailleurand I'entreprise du

23 juillet 1982 J.0. 6 aolt 1982, p. 2518 ¢i 82-915 relative au développement des institigtioeprésentatives du
personnel du 5 octobre 1982.0. 29 octobre 1982, p. 3255).

57 Résolution sur I'Union européenntO n° C 179 du 06/08/1975 p. 0028.

8 JOCE n°C 103 of 27 april 1977.

% Rapport sur I'Union européenne de M. Léo TindemansConseil européen, partie sur I'Europe des citaydull.

suppl. 1/76, p. 27, p. 27.
0 Ibid., pp. 27-28.
1 Résolution du 14 février 19890 n° C 77 du 19/03/1984.

62 See article 12 to 16.

63 Résolution portant adoption de la déclaration desitd et libertés fondamentauxournal officiel n° C 120 du

16/05/1989 p. 0051 , p. 51.

8 Ibid., p. 51.

5 Mémorandum du 24 septembre 1990 « Vers une citej@européenne » déposé par le gouvernement edp&gmope

Documents, 2 octobre 1990, n° 1653.

6 Résolution sur la citoyenneté de I'Union 16/12/1%&fpporteur R. Bindi.Journal officiel n° C 326 du 21/11/1991 p.
205, p. 205.

Traduit par un « full development for all » daasvkrsion anglaisBésolution sur la citoyenneté de I'Union 16/12/1991
Rapporteur R. Bindi.Journal officiel n® C 326 du 21/11/1991 p. 2052@5.
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identify several in the last report on citizensbipthe European Commissi6hThere have already
been examples. We will focus on three of them: di@omatic protection developments, the
democratic Europe and name changes. The diplomadtection developments have been allowed
thanks to citizenship. It is the idea that a citizeas a link to Europe and consequently to all the
member states that constitute it, that allows ferpnotection by any EU member st&te€Concerning
the democratic changes, it is again the notion ittemship, understood this time as political
participation, which has lead to important develepts and changes in the new trédtiinally and
surprisingly enough, European citizenship has hadrgact on the attribution of surnames. It has
allowed European citizens to have the name of tt@ldren given according to Spanish laws when
they were born in Belgiurff. One sees how one concept can lead to the devetomheghts which
have no link with each other. Most importantly,rhean be changes in the field of social police th
2004/38 directive on the right of the citizen towaaand reside freely in the European territory is a
good examplé? Citizenship can be and has also been used bytlye jas an instrument to develop
some existing rights.

B. Existing Starting Points: Caselaw

Four rights can be taken into account. Some cagadyr be said to be fundamental rights of the
citizens (i.e. the right to move and reside fregithin the European Union and the principle of non-
discrimination on grounds of nationality) whereaheos only raise questions (an EU right to
education and an EU right to social security).

1. Existing EC fundamental rights

Two rights are now seen as fundamental rights withe European Community: the freedom of
movement of citizens and the principle of non-dimearation on grounds of nationality. | contend that
this ‘fundamentality’ is the result of the influem&U citizenship.

a. Freedom of movement of citizens (article 18 EC)

It is true that the freedom of movement has exisiade the creation of the EC. But one must recall
that it used to be a freedom limited to workerss bnly with The Maastricht Treaty that article EG

has become the first right of citizens. This right been interpreted in a very broad way. For tgta

in theTrojani case, it appears that a man who is not a workes,dees not earn or have any money is
allowed to stay in a member state which is notahnig to receive allowances from this coufitrit is
true that there are limits and the Court does nakenrclear when a man could be expelled from a
country when he does not have enough to sustaisdhiinin any case, his right to move is made clear
thanks to citizenship which becomes a status.

Thanks to European citizenship, the condition afneenic activity has been removed for enjoyment
of the freedom to move and reside in another cguiitnis is a big change as before the freedom to
move was a conditional right. Today, since it igegi to all citizens in article 18 EC, it becomes a

% Fourth report of the European Commission on Unitinenship(1st may 2001-30 april 2004)Brussells, 26.10.2004,
COM (2004)695 final, SEC (2004)1280..

8 See article 20 paragraph 2c FEU.

0 Aright to initiative, see a new title on ‘the deanatic principles of the EU’.

"t See 2 october 2008arcia Avellg aff. C-148/02Rec 2003, p. 1-11613 and more recently 14 octobei82@0dunkin et
Paul aff. C-353/06t0 be published

2 Directive 2004/38/EC of the European Parliament ahthe Council of 29 April 2004 on the right ofizens of the
Union and their family members to move and residely within the territory of the Member States.

3 7 september 2004 ojani, aff. C-456/02Rec 2004,p.|-7573.
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subjective right. Directive 2004/38 confirms thedenges. It is a justiciable right as all EC and
national Courts are in charge of verifying its onih application through the member states.

There are still limitations and conditions as onews that the condition to cross a border to ha®e E
law applied has not disappeared and EC law keegadan effect only on people who move from
one country to anothét But one can now speak of a subjective justicialglet of a superior rank.

The same conclusion can be drawn concerning thesipke of non discrimination on grounds of
nationality.

b. The non-discrimination principle: article 12 EC

Concerning the principle of non-discrimination arognds of nationality, the same comment can be
made as regards its existence before the one opEan citizenship.

It had become an autonomous right even before Earopitizenship was introduced: as we can see in
the Gravier case, in the field of education, article 12 EC ddug used without any other right to give
a student the right to study abroad.

But, it is only thanks to citizenship that it beasma fundamental right. In the Grzelczyk case, the
Court judged that « Union citizenship is destinedbe the fundamental status of nationals of the
Member States, enabling those who find themselvéise same situation to enjoy the same treatment
in law irrespective of their nationality, subjeatduch exceptions as are expressly provided for ».

These two rights are fundamental as they are intbaty, they are subjective rights judicially
protected. Can this be said of other EC rights?

1. Towards the fundamentalisation of other rights?

a. A right to social security

It is difficult today to speak of a subjective rigb social security especially since the EC andiriider
states’ competences are shared in this area. EGHBwaims to coordinate the national social séguri
systems of the member states (article 42 EC). Bogw method based on article 18 and 12, and
inspired by European citizenship, has lead to tieaton of rights especially in the field of non-
contributory allowances.

Two cases illustrate this tendency well.

In the Martinez Sala cas®a Spanish mother asks for education allowancesqusly only given to
migrant workers (regulation 1612/68 and 1408/71) get them on grounds of article 12 and 17 EC.
Social advantages seem to have been opened upafiplying only to workers to being available to
all European citizens. Similarly th€ollins case and théorster case deal with giving national
allowances to non economic migrant European ciizeiThey indicate a change in the case law
because it authorises Member States to limit theaise of rights based on Article 17 EQt was
considered that theethtitlement to a jobseeker's allowance can be d¢mmdil on a residence
requirement, in so far as that requirement may usified on the basis of objective considerations

" 11 july 2002,D'Hoop, aff. C-224/98Rec 2002, p. 1-6191.

S 13 february 1985Gravier / Ville de Liégeaff. 293/83Rec 1985, p. 593.

6 12 may 1998Martinez Sala / Freistaat Bayeraff. C-85/96 Rec 1998,p.1-2691.

7" 23 march 2004Collins, aff. C-138/02Rec 2004,p. 1-2703; 18 november 20@Rirster, aff. C-158/07.

® Meulman, J., De Waele, H., Funding the life of Brigobseekers, welfare shopping and the frontiérEuropean

citizenship, Legal Issues of Economic Integrat2e04, 31(4), 275-288.
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that are independent of the nationality of the passconcerned and proportionate to the legitimate
aim of the national provisits”.” It appears that, even if this right is very linitea citizen gets a
social right simply because of his citizenship.

There are nonetheless two important limits: Fiastimit of the application of the principle of non
discrimination which implies that the right will pnbe given if a similar right can be given to a
national in the concerned state. Another limithiattof residence: the caselaw of the Court which is
now funded on the principle of non discriminatiomstfind new limits: one is the old condition to
have crossed a border, the other is the need o ahlimk’ with the country to get the rights.

b. A right to education

The right to education raises the same questidtheaEC competence is not very strong in the fiéld o
education. Article 149 EC only mentions an EC ‘@cti But, here again, European citizenship
applied in coordination with article 12 and 18 E&Slhead to the recognition of new subjective rights
such as a right to get education allowafftes a right of European citizens to access edutatio
Europe.

Concering a right to get education allowances Gheelczykcase is a good example. In this case, the
Court judged that a student can receive a minimlmwance even if he does not fulfil the conditions
laid down by directive 93/96 of having enough resources and sickness insurdfee.idea of a
“certain degree of financial solidarity betweenio@als of a host Member State and nationals ofrothe
Member States, particularly if the difficulties whia beneficiary of the right of residence encosnte
are temporary* is a good enough reason to give a new right tigaamt citizen.

Concerning the right to access the education systemnother member state, tlBmmission v.
Austria cas&® imposed an obligation on Austria to open its ursitees to nationals from other
member states. The court decided that the exansystdm was discriminatory because non nationals
were treated in a different way from nationals lasythad to prove that they had obtained more
diplomas than the nationals. This decision is faryreaching as it might completely transform the
right to access to universities of European citiZén

Conclusions

This little tour around fundamental rights and th@otection within the EU has allowed us to idBnti

a development. If they are not very well protegteti one can hope that the Charter of fundamental
rights as well as the caselaw is going to initethange. One of the tools to fundamentalise tieggi

is EU Citizenship. Because it has gone beyond @lsipolitical meaning, because it is a sui generis
concept, because it is beyond a simple right, @meexpect that it is used as a policy to develapso
rights by the judge and the legislator. Articledt®l 12 already give good examples as the freedom of
movement of citizens and the non-discriminatiomgiple on grounds of nationality are already

9 23 march 2004Collins, aff. C-138/02Rec 2004,p. |-2703, point 73.
8 See the paragraph before and 20 september Zbpalczyk aff. C-184/99Rec 2001,p. 1-6193.

81 Council Directive 93/96/EEC of 29 October 1993 oe fiight of residence for studer@ficial Journal L 317 ,
18/12/1993 P. 0059 — 0060.

82 20 septembre 200Grzelczykaff. C-184/99Rec 2001,p. I-6193, point 44.
8 7 july 2005,Commission / Austrigaff. C-147/03Rec 2005,p. |-5969.

8 RIEDER, C., « Case C-147/03 Commission v. Austria, @m®ament »Common Market Law Revie®006, vol. 43,
fasc. 6, pp. 1711-1726.
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considered by EU human rights lawyers as fundarheigtas® One could think of the development
of a social citizenship by the ‘fundamentalisatioh'other areas such as education and social $gcuri
The recent caselaw on European citizenship couticate a new method of judgments of the
European Court of Justice going in this direction.

8 RENUCCI, J.-F.,Traité de droit européen des droits de I'nomrRaris, LGDJ, 2007 ; FALLON, M.Les droits
fondamentaux liés a la citoyenneté de I'Union eémme. Son apport a la protection des droits deiiitrhe en Europe,
Bruxelles, Bruylant, 2002 ; FALLON, MDroit matériel général de I'Union européenneuvain La Neuve, Bruylant

Academia, 2002.
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Making (Social) Rights Fundamental: The Contribution of the EU Agency for
Fundamental Rights?

Nikolett Hés (EUIY*

Abstract

According to the conventional understanding soGgdits are essentially programmatic in nature and
they are positive rights, therefore they rely offedent enforcement mechanisms than civil and
political rights. Discussions on the place of sbeiad labour rights in the general system of human
rights protection focus mostly on their justicidyilbefore the courts and they are trying to findeav
normative rationale for this. While having in mitlte emerging new institutional and governance
framework of EC employment law this paper will eoqgd the question on the protection of social and
labour rights as fundamental rights from a différ@mgle. The main question will be what could be th
contribution of the recently established admintsteaagency of the EU for the protection social and
labour rights in Europe. The activities of the Agemwill be analyzed mainly from two perspectives.
First it will be argued that its activities could bmportant for generating convergence on the rdiffe
national and international sources of law protecsocial rights in Europe. Second, the article will
also place the agency’s activities in a new eme@rgnchitecture of EC discrimination law and explore
the question how the activities of the agency aanmement the traditional rights based enforcement
model. Here the focus will be on the role of theeAgy to institutionalize coordination between the
different actors active in the field.

Keywords

Fundamental Rights Agency, social rights, labowhts, EC discrimination law, protection of
fundamental rights, Fundamental Rights Platforiemaard of protection, human rights policy

1. Introduction

Are social and labour rights fundamental rights?atVis the place of social rights in the general
system of human rights protection? These are irapbduestions nowdays when the systems such as
our welfare state regimes and our employment mathelisused to provide a safety net from unfair
inequalities, in some European democracies arergaiig ‘great transformations’. When we are
talking about the European Community we have mainlynind a regional economic integration
project with an ever evolving and distinctigecial dimension and employment model. But does thi
imply that rights being civil, political, economar social in nature that are at the core of thegmmnal
models and that are recognized as fundamentakrighthe national legal orders of the 27 Member
States, necessarly have to take also the same Vedad and the same level of protection at
Community level? Crucially moreover, what shouldte appropriate standard and level of protection
granted to each right in a multi-level polity sueh the European Community, being also an actor in

PhD researcher at the European University Insti(EUI); This paper is based on two presentatibas were given by
the author at two conferences at the EUI in Jurd82The subject of the workshops was the “Fundaatieation” of
Social rights and the Future of European Uniongiediin Theory and Practice. | am grateful for plaeticipants of these
workshops for their comments, especiallyiaire Marzofor her efforts in the organization of the workphan social
rights and toAnicée Van Engelandn the invitation to the workshop on the futureEefropean Union policies and to
ProfessoMarie-Ange MoreawandMing-Sung Kudor their thoughtful comments on an earlier vensid this paper.
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the global sphere. The question is not only wha détcide about the appropriate level of protection,
but also what source of information and standardisbe used for that and who will be the main
actors being able to influence this process.

This paper will deal with the question to what extehe recently established EU Agency for
Fundamental Rights (hereinafter as FRA or Agenoydt become an important actor in facilitating
the identification of the optimal level of protemti of fundamental rights in Europe, by carrying out
research and collecting data on the protectionunfi@mental rights from a variety of national and
international actors. It will be argued that it$ivaties could be important for facilitating coortition
between the different actors being active in tledfiof human rights protection. It will be argued,
however, that this potential role of the Agency hme®en undermined by the fact that the final
regulation laying down the legal frame for the wtis of the Agenc¥/fails to identify the appropriate
standard of protection that the FRA should use whisrexercising its fairly limited competences.

Using the example of Community discrimination ldve tfinal part of the paper intends to give an
overview on how the activities of the Agency camptement the activities of other institutions and
actors in a substantive area of Community law. iisioation law is a good example also for a further
reason. It is one of those areas of Community ldvere the emergence of a broader human rights
policy has gained some reality. Article 13 EC, thas introduced in the Amsterdam Treaty not only
prohibits anti-discrimination, but also empowerg tBommunity institutions ‘to take appropriate
action to combat discrimination’ based on a varietydifferent grounds. It has been argued that
Article 13 is ‘the most significant source of EQmuetence in the field of human rights’.

2. Why Do We Need a Fundamental Rights Agency?

2.1. A Multi-Level System of Fundamental Rightsd®ection in Europe

It seems that the Treaty of Lisoif it comes into force, would create a compilesee level structure

of human rights protection in the EU. Thiest level is the European Convention of Human Rights
(ECHR) and the relevant case law of the Strasb@egrt on the Convention. In this respect the
Reform Treaty stipulates that the EU shall accedthé Conventioh The case law of the Court of
Justice will provide thesecondevel of protection that opened up the possibiittythe protection of
fundamental rights by general principles of EC l&w.it is widely known, the Court draws inspiration
for the recognition of fundamental rights withinethCommunity legal order, not only from
international agreements, among which special fiigmice is given to the European Convention on
Human Rights but also from the common constitulidgreditions of the Member States. The basic
elements of this methodology were reaffirmed ais@iticle 6(2) of the Treaty on European Union.
The third level of protection constitutes the EU CharteiFahdamental Rights (EUCFR). The reach
of the Charter both at Community and at nationatllés expected to be enhanced by a provision of
the Lisbon Treaty that would give the same legdliwaas the Treaties to the Charter, i.e. it would
arguably gain the status of primary law. Howeveis important to bear in mind that the Charteelits

is a unique source of fundamental rights. It refeask to the national laws and practices of the
Member States at several occasions, it also madkes that the ECHR and the jurisdiction of the

2 Council Regulation (EC) No 168/2007 of 15 Februar@?2@stablishing a European Union Agency for Funduate
Rights OJ L, 22.2.2007 53/1-14

s p Craig and G De BuarckU Law, Text, Cases and Materig8xford University Press, Oxford 2007), p. 408-412

The Consolidated version of the Treaty on Europdaion and the Treaty on the Functioning of the pean Union OJ
C [2008] 115/1

® See in particular Art. 6(2) TEU and the relatedt®eol No. 8 and Declaration No.2 on Art. 6(2) betTreaty on
European Union
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Strasbourg Court will be taken into account onlyrasmimum standards’ on the interpretation of the
Charter’s rights, freedoms and principfeBaus the Community can go beyond this minimum|leve
protection and provide more extensive protectioih i necessary. Having regard to the evolution of
the economic integration project and the growingamance of welfare policies in the Community
going beyond the level of protection provided bg @onvention is an important question as such. In
light of the two controversial judgments of the BEEJhe Viking and Lavdl cases, one can conclude
that identifying those occasions when it would deied desirable to go beyond the level of protactio
as warranted in the case law of the European G@déutuman Rights (ECtHR) is not a question that
can be answered with absolute certainty in advance.

Due to this complex structure of fundamental rightstection and diversity concerning the level of
protection that is afforded to the different riglaisd fundamental values in the EU27, it might be
appropriate to talk about a multi-level systé@dhehrebenensystenof fundamental rights protection
both in procedural and substantive terms in the'E8ome form of coordination is desirable, that
could be one of the major contributions of the AgerEspecially, because as we will see it later the
Agency is not concerned with subjective rights @ctibn, but with theobjective standardof
fundamental rights in the EtJ There could be other ways also for identifying dppropriate standard
of protection in the EU, such as using for exangaieflict of laws methodology for these purpo&es.
The importance of an institutionalized form of aioation between the legal sources has been pointd
out also byDe BurcaandDe Schuttewho advocated using the Open Method of CoordingtviC)

for the implementation of the EU Charter of FundatakRights and the EU human rights poltéy.

2.2.  Striking a Fair Balance between Fundamentaldhits and Fundamental Freedoms: An
Appropriate Mechanism for Identifying the Optimaldvel of Protection?

It is established case law that the ECJ has nsdiation to examine the compatibility of nationales
with fundamental rights if those rules do not faithin the scope of Community lat?.Since the law
of the internal market can be considered as onthefcore elements of the European integration

® See Article 52 (3) of the Charter, see further be telationship between the Charter and the ECHR RyCEal
Administrative Law(Oxford University Press, Oxford 2006), p. 523-532

7 Case C-438/05 International Transport Workers' Fediem,Finnish Seamen’s Union v Viking Line ABP,Olling
Line Eesti [2007] ECR 1-10779

8 Case C-341/05 Laval un Partneri Ltd v Svenska Bydsmdetareforbundet, Svenska Byggnadsarbetarefiidtsn
avdelning 1, Byggettan and Svenska Elektrikerfodet2007] ECR-I 11767

For a human rights analysis of the Viking and llguedgments see T Novitz and P Syrpis, 'Economit Sacial Rights

in Conflict: Political and Judicial Approaches t@ithReconciliation'33 European Law Review 411, T NoViA Human
Rights Analysis of the Viking and Laval JudgmentsG Barnard (edCambridge Yearbook of European Legal Studies
Vol. 10, 2007/2008, p. 543-561

10 JF Lindner, 'Grundrechtsschutz in Europa - Sydtémer Kollisionsdogmatik '(2) Europarecht 160

1 JM Schlichting and JD Pietsch, 'Die Europaischen@rechteagentur - Aufgaben - Organisation - Urkonmpetenz'(19)

Europaische Zeitschrift fur Wirtschaftsrecht 587587.

12 yVD Eeckhout, 'Promoting Human Rights within theitin The Role of European Private International lagl4)
European Law Journal 105; Lindner

13 G De Burca, '‘Beyond the Charter: How Enlargementemged the Human Rights Policy of the EU ' in O Dleuiter
and S Deakin (edSocial Rights and Market Forces: Is the Open Coatiom of Employment and Social Policies the
Future of Social EuropefBruylant, Bruxelles 2005)OaD De Schutter, Simon),(8&dcial Rights and Market Forces: Is
the Open Coordination of Employment and Social Redithe Future of Social EuropéBruylant Brussels 2005) see
also O De Schutter, 'The Implementation of FunddateRights through the Open-Method of Coordinatiom O De
Schutter and S Deakin (edSpcial Rights and Market Forces: Is the Open Camation of Employment and Social
Policies The Future of Social Européruylant, Bruxelles 2005 )

1 For an overview on the system of human rightsqmtiin in the EC legal order see Craig and De BiEthlaw, Text,

Cases and Materials p. 379-427
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project, finding an argument for a breach with afid¢he fundamental freedoms can be one of the
easiest ways to establish a link with Community.|dlve ECJ applies sometimes a fairly generous
and wide test in order to identify when a natiomaasure constitutes a restriction on one of the
fundamental freedoms. The claimant does not nedlgskave a high level of standard of proof. It is
not always necessary to show that the national uneadiscriminates against for instance foreign-
service providers under Article 49 EC. It is enoifgime national measure places a double burden on
the foreign services-provider or it makes the pivi of services more difficult or less attractawed

the national measure or private action will trigtiex application of Article 49 EC for instante.

As the Court ruled in the recent Viking and Lavases the fundamental nature of a right does not as
such render Community law inapplicable if the eigrcof that right hinders the transnational
provision of services or the free movement of comgm in the European Unidh.Therefore the
internal market litigation can be used to exparelfttndamental rights jurisdiction of the ECJ. In it
most recent case law the Court accepted, howedvar Member States can invoke the protection of
fundamental rights in order to widen the scope agsible justifications and to defend their national
legal orders from the negative constrains imposgdhe Community freedom$.As AG Jacobs
argued in the Schmidberger case, even thoughatiatis of the fundamental freedoms of the Treaty
are normally imposed not to protect the fundamengalts of individuals but on the ground of broader
general interest objectives, such as public heaittconsumer protection, many of the grounds
currently recognized by the Court could also benidated as being based on fundamental rights
consideration$? On the other hand, since the protection of funddaieights can vary to a great
extent among the Member States the fact that & rghlecognized in a national legal order as
fundamental does not automatically lead the Cautthé conclusion that it has the same legal status
the Community legal order as well. The automatmgmition of a fundamental right as protected in
the national legal orders could undermine the &ffecenforcement of the fundamental freedoms and
it could jeopardize the effective functioning oétimternal market.

Therefore the Court always has to analyse as andestep, whether a particular right forms parthef t
system of fundamental rights protection in the Camity as well. The application of thisio stage
approachwas described by AG Jacobs in tBehmidbergecase?’ He argued that the protection of
fundamental rights can be accepted as a legitinigetive in the public interest capable of justity

a restriction on one of the fundamental freedoiinthat right is recognized not only in the national
legal order but also in the Community legal order aa fundamental right. As he put it, the
“Community can not prohibit Member States from pimg objectives which the Community itself is
bound to pursue”. Therefore, he suggested analyshegher the rights — freedom of assembly and
freedom of speech — recognized in the Austrianllegder as fundamental rights, formed part of the
protection of fundamental rights in the Communggdl order as well. For the AG the Charter was
one of the sources to be taken into account asitseemrcatalogue of fundamental rights in this

15 On the applicable test concerning the differeaedioms see further C Barnafithe Substantive Law of the EOxford

University Press Oxford 2007)

16 Case C-438/05 International Transport Workers' Fexiem,Finnish Seamen’s Union v Viking Line ABP,Olking
Line Eesti [2007] ECR [-10779, para. 47 and Case C-341/05 Laval un Partneri Ltd v Svenska
Byggnadsarbetareférbundet, Svenska Byggnadsarliétatedets avdelning 1, Byggettan and Svenska
Elektrikerforbundet [2007] ECR-I 11767%ara. 95

See in particula€-112/00 Eugen Schmidberger, Internationale Tranpand Planziige v Republik Osterreich [2003]
ECR 1-05659and C-36/02 Omega Spielhallen- und Automatenaufsteli@m®H v Oberblrgermeisterin der
Bundesstadt Bonn [2004] ECR 1-09609

C-112/00 Opinion of Advocate General Jacobs, Eugenm&lberger, Internationale Transporte und Planziige
Republik Osterreich, [2003] ECR |-05659ara. 89

19 C-112/00 Eugen Schmidberger, Internationale Transpond Planziige v Republik Osterreich [2003] ECR65D

17

18
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regard® Since the Court's case law draws inspiration unglech an assessment also from the
common constitutional traditions of the Member &tathis second step in principle respects the
diversity of fundamental rights protection in theeiber State$. Having regard to the differences
between the degree of protection of a specific humight in the different Member States the AG
noted, however, that “it cannot be automaticallieduout that a Member State which invokes the
necessity to protect a right recognized by natitenalas fundamental pursues an objective which as a
matter of Community law must be regardedlagitimate [emphasis addetlf?

This two stage approach requires the Court to apadyariety of national and international sources
on the protection of fundamental rights and to fifgman optimum standard of protectior that right

in issue. ALCraig andDe Burcaargued even if the Court accepts the argumentpafrty that a given
right should be recognized as part of Community, ldive way how the Court determines the legal
scope of that right and the permissible restriiapon it in the context of the case at hand may we
differ from the way it would be applied in a natidrcontext In fact, the Court’s ‘evaluative
approach’ — as it was described Taydimas— for the recognition of new general principles=@ law
does not include a comprehensive comparative andlysdentify a common denominator, but rather
the Court ‘makes a synthesis seeking the mostoappte solution on the circumstances of the
case® On the other hand, when Member States are invakiagorotection of fundamental rights in
order to widen their margin of appreciation interfg with the functioning of the internal marketgt
Court also has to strike a fair balance betweereffextive protection of fundamental rights and the
effective enforcement of the fundamental freedomthe Community. Identifying the optimum level
of protection in a European Union with 27 Membeat& can be a difficult task for the Court. The
way how the Court applies the proportionality pifihe is essential in these cases in order to op&mi
the protection of fundamental rights and the Comityufreedoms™ As the Court ruled in
Schmidbergerin these cases it has to reconcile the requirtsraard the respected scope of protection
of fundamental rights in the Community with thosisiag from Community freedonts.

Even though in principle the Court interprets theafy based derogations strictly, it still accepts
certain ‘value diversity’ in the Member States. k@vregard to the mainly decentralized system of
fundamental rights protection in the Commuritthe Member States do enjoy a wide margin of
discretion concerning the effective protection widamental rights in their democratic societiese Th
Omegacasé® was a good illustration for the implications ofsthvalue diversity in Europe. The
guestion arose whether the justification of a retsbn on free movement of services should refiect
legal conception of those values that is commoraltdMember States or whether a shared and
confirmed conception on the requirements of a fumetztal value in one particular Member State can
also be accepted as an objective justificatioiPdnagraph 37 the Court ruled that under the review
proportionality “it is not indispensable for thestective measure issued by the authorities of a

20 C-112/00 Opinion of Advocate General Jacobs, Eugenm&berger, Internationale Transporte und Planziige

Republik Osterreich, [2003] ECR I-05659ara. 100-102.

2L J Schwarze, 'Der Schutz der Grundrechte durctEd&H'(43) Neue Juristische Wochenschrift 3459 4613

22 C-112/00 Opinion of Advocate General Jacobs, Eu§ehmidberger, Internationale Transporte und Plamziig

Republik Osterreich, [2003] ECR 1-05659ara. 98.
Craig and De Barc&U Law, Text, Cases and MateriaJg. 389

2 T Tridimas, The General Principles of EU Law, QxffdJniversity Press, Oxford, 2006, p. 20-23
25

23

See further on this point Ndd, The Principle of Proportionality in théking and Laval Judgments: an Approporiate
Standard of Judicial RevieweUl Working Pape009 (forthcoming)

% C-112/00 Eugen Schmidberger, Internationale Trangpond Planziige v Republik Osterreich [2003] ECF568D,
para.77

2 Also Schwarze, p. 3461.

% C-36/02 Omega Spielhallen- und Automatenaufstelk@mbH v Oberbiirgermeisterin der Bundesstadt BorG04
ECR 1-09609para. 38.
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Member State to correspond to a conception sharedl Member States as regards the precise way in
which the fundamental right or legitimate interestjuestion is to be protected”. Moreover, refegrin
back to earlier case law the Court pointed out that‘need for, and proportionality of the provisso
adopted are not excluded merely because one MeStade has chosen a system of protection
different from that adopted by another Member Stateonsequently, if a national measure
corresponds to the shared and confirmed conceptiothe requirements of a fundamental value in
one particular Member State that can be acceptedd @eportionate restriction of the fundamental
freedoms especially of that right has a speciaktititional status in that Member State. Omega is a
good illustration for the fact that the Court irrteén situations is sensitive to national interestsl
“recognizes the possibility — or even perhaps tleeits of value diversity®’

Omegawas an interesting case also from another peigpe¢iuman dignity found recognition in
both international law and in the constitutionasteyns of the Member States. However, this concept
was expressed in a variety of different ways. la thajority of the national legal systems human
dignity appeared as a general article of faith often in the case law — as a fundamental, evaluati
or constitutional principle, the German constitatibeing an exception where human dignity is
recognized as a separate fundamental right. Addvecate General observed human dignity has not
found express (written) mention in valid primangikdation in the Community. Only a few legal
instruments of secondary Community law and the egisnt case law on those legal instruments
contain reference to human dignity. However, tha@r€of Justice has also recognized human dignity
as a principle of legal interpretation. Therefof&; eventually concluded that in this case human
dignity forms part also of primary legislation agyeneral legal principl&. The Court followed his
approach and declared that respect for human digisita general principle of law is part of the
Community legal order as wéll.Respect for value diversity is a positive featafehis case law.
However, Schmidberger Omega as well as theViking and Laval cases also indicate that the
decentralized implementation of fundamental rightsthe EU can lead to a kind of regime
competition. Without some form of coordination dolad market integration can arguably used to
challenge the protection of fundamental rights atiamal legislation based on the protection of
fundamental right¥

The SchmidbergeandOmega caseare examples also for the defensive use of fundtheghts in

the EU, i.e. to defend the national legal ordeosnfthe reach of the four freedoms. In contrast with
this, there are hardly any effective mechanismsafenore offensive, proactive use of fundamental
rights in the EU legal order, for example by guidihe exercise of Community competenteshe
Commission has developed for instance its amarnal mechanismso analyze to what extent its
legislative proposals are in compliance with fundatal rights, especially with the ChartérThis
legislative scrutiny takes mainly two forms. Thepected DG of the Commission includes an analysis
of the future consequences of the legislative psapon fundamental rights in impact assessments.

2 FG JacobsThe sovereignty of law : the European w@jamlyn lectures, Cambridge University Press, Cadgari
2007) , p. 108. , see also Schwarze, p.3461

30 C-36/02 Opinion of Advocate General Stix-Hackl, Ome§pielhallen- und Automatenaufstellungs-GmbH v
Oberburgermeisterin der Bundesstadt Bonn [2004] BOR609 para. 81-93.

31 C-36/02 Omega Spielhallen- und Automatenaufstelk@mbH v Oberbiirgermeisterin der Bundesstadt BorB0D42
ECR 1-09609 para. 34

32 De Schutter, 'The Implementation of Fundamentah®ighrough the Open-Method of Coordination *; O $xhutter,
'Fundamental Rights and the Transformation of Gaveea in the European Union' in C Barnard (Edg Cambridge
Yearbook of European Legal Stud{efart Publishing, Oxford and Portland, Oregon 2006

33 N Bernard, "New Governance' Approach to Econo®imial and Cultural Rights' in TK Hervey and J Kan(egls)
Economic and Social Rights under the EU Charter ohidamental Rights - A Legal Perspectiart Publishing,
Oxford - Portland Oregon 2003)

34 See COM 2005(172) final, see further H Toner, 'lotpssessments and Fundamental Rights Protecti@tihaw'31
(6) European Law Review 316
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Secondly, by giving a more detailed explanationtba compliance with the Charter and other
fundamental rights documents in the explanatory aranmdum of those legislative proposals or draft
instruments that have a specific link with fundataérrights. The use of impact assessments
concerning fundamental rights is rather disappoihtibecause of the lack of expertise in the
Directorate Generals, problems with the particpatdf civil society in the public consultations as
well as due to the lack of guarantees that theiniop will be taken into accourt.The House of
Lords report on the proposal of the Commissiontf@ establishment of the Fundamental Rights
Agency saw a valuable role for this body in theifatfor example in providingxternal monitoringof
Commission’s proposals. This should have meantactige an assessment of those draft legislative
proposals which raise obvious human rights concdrney should be submitted to the Agency for an
expert opinion. The Report also suggested thaEthéanstitutions should be obliged to provide the
Agency with information as to whether they consideat their actions are compatible with the
protection of fundamental right& As we will see bellow the role of the Agency imgmizing the
draft legislative proposals of the Community Ingidns is restricted by the fact that it cannotpaire
conclusions and opinions which concern the legaditythe proposals of the Commission or the
positions taken by the institutions in the courkkegislative procedures on its own initiatiVe.

2.3.  The Emerging Internal Human Rights Policy dh¢ EU

The establishment of the Agency can be placedii@mergence of a broader human rights policy in
the EU since the late 19985The objective of this policy is that fundamentghts should not only
place external limits on the exercise of Commugitynpetences or on the action of Member States
when they are acting within the sphere of Communéty. In the first place, the Community
institutions should have the right and the posititdigation to act and protect fundamental rigints i
Europe. Article 13 EC that requires some of the @oimty Institutions to ‘take appropriate action to
combat discrimination based on sex, racial andietbngin, religion or belief, disability, age and
sexual orientation’, can be understood as an egjore®f this desire. The directives adopted on the
basis of this Treaty article have already givee tis a “hybrid model” of regulatidhin the field of
race discrimination using different governance nagitms to implement the same objective.

From a historical perspective, around the same tivhen the Convention started its work and
deliberations on the written catalogue of rightd @nnciples a more ambitious reform proposal was
recommended by the “Comité des Sages” to the Earogecision-makers, i.e. to develop a fully
fledged and coherent human rights policy for the.*EWt that time there was already growing
awareness concerning the fact that what the EU snéedorder to enhance the protection of
fundamental rights is not yet again a written aajak of rights in the form of the Charter. YA&iler
argued the adoption of the Charter can easily becomfy a ‘subterfuge, an alibi’ for not doing what
the EU truly needs, i.e. to develop effective pchoal guarantees and governance mechanisms for the
protection of fundamental right§Looking at the debates around the status of tret@hever since it

%5 O De Schutter, 'Mainstreaming Human Rights in theoBean Union ' in P Alston and O De Schutter (&dishitoring
Fundamental Rights in the EU, The Contribution of fflundamental Rights Agen¢iart Publishing, Oxford and
Portland, Oregon 2005), p. 51-65

% EUC House of Lords, 29th Session Report of Sessif5-B6,Human Rights Protection in Europe: the Fundamental
Rights Agency2006), p. 40

See further on this point 4.4.

% See on this point further G De Blrca, 'The CasarfioEU Human Rights Policy' in P Beaumont, C Lyons [drfalker
(eds)Convergence and Divergence in European Public [ldart Publishing, Oxford and Portland, Oregon 2002

39 G De Bdrca, 'EU Race Discrimination Law: A Hybitbdel?' in G De Blrca and J Scott (edgw and New
Governance in the EU and the @%art Publishing, Oxford and Portland, Oregon 2006)

~.Comité des Sages” Leading by Example: A Human Rigigenda for the European Union for the Year 2000

37

40

41 JHH Weiler, 'Does the European Union Truly Neetharter of Rights? '6 (2) European Law Journal 95
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was proclaimed in 2000 and the careful ring fenahthe reach of its rights and principles, onehmig
argue that the Professor was right in his predistiorhe initiative of the Comité des Sagésvas
followed by a research project at the European &Isity Institute and the results of this researehew
presented in a major conference in Vienna undeAtrstrian Council presidenéy.The project was
mainly concerned with the institutional precondisoof such a human rights policy having regard also
to the widening and deepening of the integratiatess. The authors highlighted several reasons why
the EU’s human right approach was inappropriatheturn of the XX. century. Among these factors
was the enlargement of the EU towards Eastern Eurapgap between the political rhetoric
concerning the importance of human rights in the d&ild the reality of inadequate mechanisms to
make this rhetoric life. The role of the Communiyurts was claimed to be fairly defensive by
placing mainly negative constrains on the Commuimistitutions and the Member States when
implementing Community law. They pointed out thaeoof the main obstacles for such a human
rights policy to emerge in the Community is thahitks the necessary and adequate information that
could guide its legislative and policy making aittés™® It is important to see, however, that their
proposal was broader then establishing a humarsrigbnitoring agency in the EU. They suggested
in particular establishing a specialized Directer&eneral on human rights with a specialized
commissioner, a specialist human rights unit fer @ommon Foreign and Security Policy (CFSP), a
special Committee responsible for human rightsessa the European Parliament and also to improve
access to justice to the ECJ.

The general proposals on the development of a huights policy were based on the assumption that
the principle of indivisibility of human rights is keystone of EU policy, therefore economic, social
and cultural rights should be accorded as much iitapoe as civil and political rights. Their
recommendations on the protection of social andh@wic rights concerned both the internal and
external fields of Community activitiedlstonandWeiler argued that the policy documents prepared
by the Commission in the social field are not erptigghts focused” and despite the non-restrictive
references to the European Social Charter (ES@)eiTreaty there were only few references to social
rights in the case law of the Court. Thereforeythede specific proposals how this state of affairs
could be changed. In particular they suggestedttieatight to organize should be recognized as a
fundamental right in the Community legal order, @@mmunity should accede to the European Social
Charter, the references to the interpretationdhefEuropean Committee of Independent Experts on
the ESC should be more consistent in the case falweoECJ and at the same time standing rules
should be improved to the Court and the Commuitnbukl encourage the Member States to ratify the
ILO Convention No. 111 on discrimination in emplogm and occupation from 19%8Professor
Sciarra highlighted the importance of establishing a bodmilar to the ESC Committee of
Independent Experts in the Community in order toegate convergence on the different international
sources concerning social rights. In order to guaeathat when the ECJ refers to external sources o
law on the protection of social rights their entismge will be preserved, she pointed out the réed
institutional co-operation between the ECJ and rothedies active in the field of social rights
protection. This new body should also have moniprpowers and the competence to refer
infringements on social rights to the Commissioheréby indirectly initiating a Community
infringement procedure. Its members should inclalde representatives from the Council of Europe
and the ILO. Sciarra advocated that the scope wfiges of this new body should be extended to
Article 7 EC procedure as an early-warning mechanisidentify when the protection of social rights

42 The outcome of the project was the publicatiommé of the most wide ranging volume of essays enptiotection of

human rights in the European Union: P Alstbhe EU and Human Righ{®xford University Press, Oxford 1999)

P Alston and JHH Weiler, 'An 'Ever Closer UnionNeed of a Human Rights Policy: The European Uniwh lduman
Rights' in P Alston (edyhe EU and Human Righ{®xford University Press, Oxford 1999)

4 ibid , p. 31-34
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is under a serious threat in the Member St&t€@n the basis of the Commission’s original 2005
proposal Professohlstonalsoanalysed what could be the contribution of the reitagency to the
realization of social and economic rights includietd the EU Charter of Fundamental RigfftsEor
instance he drew a comparison between the ‘statsmah interpretation’ used by the ESCR
Committee and the capacity of the Agency to formeutginions. He concluded that this task could be
important for spelling out issues which should Hdrassed in any actions by the EU and the Member
States designed to give substance to the econamisaxial rights provisions of the Chartér.

3. European Agency for Fundamental Rights
3.1.  The Brief History of the Agenéy

3.1.1. The political initiative

In Junel1999, on the basis of an interim report, t8elogne European Councduggested ‘that the
question of the advisability of setting up a Unagency for human rights and democracy should be
considered*® Few years later at thBrussels European Coundiie Representatives of the Member
States agreed to establistiaman Rights Agency. The idea was that by extending the mandate of
the existing European Monitoring Centre on Racismh Aenophobia (EUMC) - that was established
in 1997 with a seat in Vienfa the new administrative agency would replacefdnmer.

3.1.2. The network of independent experts

In 2002the EUNetwork of Independent Experts on Fundamental Riglats created. The network
consisted of one expert per Member State. It wtabkshed by the DG Justice and Home Affairs of
the European Commission following a report caroatby the European Parliament on the protection
of fundamental rights in the EU. It was a cooperatnetwork between national experts and a
European expert group on monitoring the statusiefidmental rights protection in the Member States
and in the activities of the Community Institutio$ie source of fundamental rights for the network
was the EU Charter of Fundamental Rights. As opbésehe Agency, the activities of this informal
network were not confined to thematic areas. It masitoring the protection of rights and principles
included in the Charter in the Member States. Grteeomain activities of the Network was to publish
annual synthesis reports on the protection of furetdal rights in the EU. The reports were published
between 2002-2005 and they were made publicly @siailon the network’s own websheand on the

4 5 Sciarra, 'From Strasbourg to Amsterdam: Prosgecthe Convergence of European Social Rights Palid® Alston

(ed)The EU and Human Righ{®©xford University Press, Oxford 1999) p. 499-501

46 p Alston, 'The Contribution of the EU Fundamentajtf® Agency to the Realization of Economic and SdRights' in
P Alston and O De Schutter (eddpnitoring Fundamental Rights in the EU, The Conitibn of the Fundamental
Rights AgencyHart Publishing, Oxford and Portland, Oregon 2005

4" \bid. p. 182

8 For a general overview on the tasks and role efAgency see GN Toggenburg, 'The Role of the Newd&mmental

Rights Agency: Debating the "Sex of Angels" or Impng Europe's Human Rights Performance'33 (3) Ewopgaw
Review 385 and E Howard, 'The European Agency fordemental Rights'(4) European Human Rights Law Review
445

4 Cologne European Council, 3-4 June 1999 , para.46.

%0 Brussels Presidency Conclusions, 12-13 December 2003

51 Council Regulation 168/2007 [2007] OJ L53/1

52 http://cridho.cpdr.ucl.ac.be/en/
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website of the DG JHR The basis of these synthesis reports were 26matreports prepared by
one expert at the national level and a report enattivities of the Community Institutions with a
focus on their initiatives and on the question hbey dealt with fundamental rights issues. The idea
of the network was very ambitious, i.e. to devedmpexperimentalist governance framework for the
exchange of information and for identifying goodgtices in the Member States on the protection of
the Charter’s rights and principles. Thereby thpeets wanted to facilitate mutual learning between
the Member States on the protection of fundameights. On the basis of these synthesis reports the
Network was allowed to formulate recommendations apinions for further action to the European
Commissiort? It was suggested that there would be a meaningfalto play by the Network also
after the establishment of the Agency, especialyirig in mind that the activities of the Agency do
not include genuine monitoring, in the sense of ingla normative assessment of laws and practices
of the Member States or the Community Institutions.

3.1.3. The Commission’s proposal

In 2004the Commissiorpublished gpublic consultation documebove all on the remit, scope of
activities and the tasks of the ageftds the main tasks of the future agency the Comuonissi
mentioned the collection and analysis of reliabld aomparable data and the drafting of opinions.
The Commission was very clear from the very begigron the question that the Agency should not
have any decision-making powers. As regards thet reitthe Agency’s activities the Commission
proposed two options. THist alternative was that the Agency’s activities sddug confined to those
areas that are already covered by Community (ootaw) and it would only complement the
existing system and mechanisms of fundamentalgighdtection in the EU. Aecondnore ambitious
proposal was to give a power to the Agency in i@tato Article 7 of the EU Treaty by assisting the
Community institutions on identifying when the grotion of fundamental rights was under a serious
threat in the Member States. This second optionldvtvave allowed the Agency to monitor the
protection of fundamental rights in the Member &tadlso outside the field of EU law, in areas where
the Member States are acting autonomously.

In June2005the Commission publishedpaioposal for a Council regulatioestablishing a European
Union Agency for Fundamental Righf#ccording to this proposal the protection of funcamtal
rights depends on appropriate governance mechamngserssure that they are taken fully into account
in policy setting and decision making in the Unighe proposed Regulation was designed to replace
the former Regulation on the EUMC and to extend skepe of application from racism and
xenophobia to cover all areas of fundamental righferred to in the Charter, without prejudice to
those areas which are already covered by the dépesadf the existing Community agencies. The
Commission’s document mentioned that there wasbadoconsensus in considering that the Charter
should be the point of reference for the mandatee®gency.

Following a long gestation period eventually theu@ml adopted aRegulation establishing a
European Union Agency for Fundamental Rightsl&nFebruary 2007° It is an information and

3 http://ec.europa.eufjustice_home/cfr_cdflindexhent

4 http://cridho.cpdr.ucl.ac.be/documents/Documeitiesitucionales/CFR-CDFpresentationEN.pdf

% M Scheinin, 'The Relationship between the Agency tire Network of Independent Experts' in P Alstonl © De
Schutter (edsMonitoring Fundamental Rights in the EU, the Conitibn of the Fundamental Rights Agentjart
Publishing, Oxford and Portland, Oregon 2005)

% COM (2004) 693 final The Fundamental Rights Agetfublic Consultation Document
" ibid, p. 5-7
%8 COM (2005) 280 final Proposal for a Council Regulatitstablishing a European Union Agency for FundaaidRights

%9 Council Regulation (EC) No 168/2007 of 15 Februar@?2@stablishing a European Union Agency for fundstaie
rights OJ L, 22.2.2007 53/1-14
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coordination agency based in Vienna. The legakifasithe establishment was Article 308 EC. As the
final version of the Regulation makes clear the fayeshould act only within the scope of application
of Community law and according to Article 2 of tRegulation the Agency shall carry out its task
within the competencies of the Community as laidviddn the Treaty establishing the European
Community. Limiting the scope of activities of thgency to certain thematic areas that must be in
line with the Union’s priorities and that represat#o the areas where the Community has competence
to act was a restraint of the legal b&8i8ccording to the opinion of the ECJ on the acaessif the

EC to the ECHR the Community does not have a gefegislative competence in the human rights
field under Article 308. The Community can adoptaswes and establish institutions for the
protection of human rights so long they do not amido an amendment of the Treaty by going
beyond the scope of the Community’s defined aintsaativities™

4. The Normative Grid of the Agency’s Tasks and Olgctives

4.1.  Which Standard of Social Rights Protection?

We do not find a direct reference to any interrmalonstrument on the protection of social rightsm

the EU Charter of Fundamental Rights in the presexitof Article 6 EU. According to the second
paragraph of this Article the Union shall respecidamental rights, as guaranteed by ECHR and as
they result from the constitutional traditions coamto the Member States, as general principles of
Community law. We find the closest reference to emgrnational sources of law on the protection of
social rights in Article 136 EC. This article asemmded by the Amsterdam Treaty refers to the 1961
European Social Charter and the 1989 Community t€harf Fundamental Rights as important
documents setting out fundamental social rightat the Community and the Member States have to
have in mind when they are carrying out their aiéig in pursuance of Community objectives in the
field of employment. In order to determine whetharertain right forms part of the general princple
of Community law the Court takes into account vasidnternational instruments which the Member
States have signed or cooperated in as well ag tihgruments developed by the Member States at
Community level or in the context of the Europearida and the common constitutional traditions of
the Member State¥.As the recent Viking and Laval cases indicatedQbart also takes into account
the Conventions adopted by the International Lab@uyanization (ILO). In both cases the ECJ
recognized that the right to take industrial actiocluding the right to strike that was invoked the
trade unions to justify a restriction that theitlective action caused on Articles 43 and 49 i pér

the general principles of EC law. For the recognitbf the right to strike within the Community léga
order the Court referred to various internatiorgreaments which the Member States have signed or
cooperated in, such as the 1961 European SociaiteChand the Convention No 87 concerning
Freedom of Association and Protection of the Rigl®rganize of the ILO. The Court also referred to
instruments developed by the Member States at Camtynievel or in the context of the European
Union, in particular Community Charter of the Fumagntal Social Rights of Workers of 1989 and the
EU Charter of Fundamental Righfsinterestingly though the Court did not refer te@ tBuropean
Convention of Human Rights and to the common ctutginal traditions of the Member States.

0 Opinion 2/94 on Accession by the Community to tiBHR [1996] ECR 1-1759

®1 Craig and De BUrc&U Law, Text, Cases and Materialp. 406

62 Case C-341/05 Laval un Partneri Ltd v Svenska Bydsmdetareforbundet, Svenska Byggnadsarbetarefiidtsn
avdelning 1, Byggettan and Svenska Elektrikerfodet2007] ECR-l 1176,7para-91-92.

8 Case C-341/05 Laval un Partneri Ltd v Svenska Bydsmebetareférbundet, Svenska Byggnadsarbetarefiidtan
avdelning 1, Byggettan and Svenska Elektrikerfodeti2007] ECR-I 1176%ara. 90; Case C-438/05 International
Transport Workers’ Federation,Finnish Seamen’s WnwoViking Line ABP,0U Viking Line Eesti [2007] EGR0779
para. 43-44
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There is therefore a multiplicity of legal souraas what the Court cab rely for the recognition of
social and labour rights in the EU. However, if §aene right is expressed in a different form ohvait
different substance in two or more of these souafetaw the question on the optimal level of
protection arises. This is an issue that becansvast after the decision of the Court\iking. The
Court’s decision has been criticized by many awgloor the ground that it has very narrowly construed
the legitimate objectives of strike action withiretCommunity legal ordéf.It seems now that on the
basis of this judgment trade unions can take dbe@ction in transnational situations only foeth
protection of the existing terms and conditionseofployment. Collective action under Article 43 is
only legitimate ‘if it were established that theébgoor conditions of employment were not under
seriously threat’. Moreover, despite the apparenigl term benefits of the ITF's ‘Flags of
Convenience Policy’ (FOC) the Court applied a faisitrict proportionality test with regard to
coordinated secondary action. Nevitz pointed out, in spite of the reference to the Iik@vention
No 87, the Court was not ready to draw on ILO pmslence that clearly accepts to take industrial
action in pursuit of broader economic and socidicpmbjectives’ Instead, although the Court did
not refer formally to the ECHR to recognize théehtigp take collective action within the Community
legal order it later referred to the case law & BCtHR to indentify the suitable forms of colleeti
action within the Community legal ord®r.lt seems therefore that the Court already missed a
opportunity to go beyond the ‘minimum protectioffeved by ECHR.

As the EU Charter of Fundamental Rights is argualdy most important source of EC law for the
protection of social and economic rights it is voniaving a look at the legal status of this documen
and exploring the question to what extent is thar@hn eventually the main reference point for the
Agency’s activities.

4.1.1. The legal status of the Charter

According to the case law of the Court of Justigkile the Charter is not yet a legally binding smur
of Community law it can be taken into account asimstrument for the recognition of general
principles of Community la®’ The Charter was solemnly proclaimed by the Eurogearliament,
the Commission and the Council in 208Mevertheless, it became a fairly influential ‘sttv’
document because both the Advocate Generals @dhe and the community courts, including some
national courts referred to the Charter in thesectaw?® The ECJ made its first reference to the
Charter as an instrument that represents the tatitstial traditions and international legal obligat

<)

4 N Reich ‘Free Movement v Social Rights in an Enldrigmion: The Laval and Viking Cases before the EasspCourt

of Justice — Part-1I' (2008) @erman Law JournalA.C. L. Davies ‘One Step Forward, Two Steps Back& Viking and
Laval Cases in the ECJ’, (2008) Bidustrial Law Journal

T Novitz and P Syrpis, 'Economic and Social Rigirs Conflict: Political and Judicial Approaches toeith
Reconciliation'3European Law Reviewll, T Novitz, ‘A Human Rights Analysis of the Mikj and Laval Judgments’
in C Barnard (edfambridge Yearbook of European Legal Studies. 10, 2007/2008, p. 543-561

 Case C-438/05 International Transport Workers' Fexiem,Finnish Seamen’s Union v Viking Line ABP,Olking
Line Eesti [2007] ECR I-1077para. 43-44, para. 86

7 Case C-540/03 Parliament v Council [2006] ECR 1-0576$hra.38.; Case C-341/05 Laval un Partneri Ltd v Svenska
Byggnadsarbetarefdrbundet, Svenska Byggnadsariiétbtendets avdelning 1, Byggettan and Svenska
Elektrikerforbundet [2007] ECR-I 11767ara. 90;Case C-438/05 International Transport Workers’ Fedien,Finnish
Seamen’s Union v Viking Line ABP,0U Viking LinetE2§07] ECR I-1077%ara. 43-44

% 0J[2000] C 364/1

%9 See e.g. AG Jacobs’ Opinion in Case C-50)0@n de Pequefios Agricultores v. Council of thedpean Unior{2002]
ECR 1-6677; AG Geelhoed’s Opinion in Case C-224800p v. Office National d’'Empld002] ECR [-000)Court of
First Instance see e.g. Case T-17706do Quéré et Cie SA v. European Commigg662] ECR 11-000)
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common to the Member States in 200 the recent Viking and Laval judgments the Caagmed
to make an “explicit and unreserved reference” tbar@r as one of the main sources of social rights
the Community legal order and not only as a seagrstaurce of law?

The legal status of the Charter became agaltotapotatoduring the negotiations on the Lisbon
Reform Treaty. While the Constitutional Treaty wibhlave integrated the Charter into the text of the
Constitution the new Article 6(1) of the Treaty bisbon contains only a cross-reference to the
Charter. It stipulates that that ‘the Union recagsithe rights, freedoms and principles set otitén
Charter (...) which shall have the same legal valsighe Treaties’. The text of the Charter was
solemnly proclaimed for the second time by the Raem Parliament, the Commission and the
Council on 12 December 2007 and it was publishedérOfficial Journal of the European UniGrin

the course of negotiations on the Reform Treaty rdiber infamous Protocol Nr 7 was adopted
clarifying the application of the Charter to the WfQd Poland. Although this protocol has been
referred to as ‘the opt-out of Poland and the UkKini the Charter, the House of Lords impact
assessment on the Lisbon Treaty clearly stated‘tihetprotocol is not an opt-out from the Charter.
The Charter will apply in the UK even if its integbation may be affected by the terms of the
protocol.”® The non opt-out nature of the opt-out was confiraiso by other scholars. The majority
view seemdo be that this protocol is at the most an intdgiiee guide sending a political message to
the Court when it has to interpret provisions o tbharter in cases where these two countries are
involved.* Having regard to the general system of fundameights protection in the EU especially
by referring to general principles of EC law iviesry questionable how far the protocol can effedyiv
limit the reach of the Charter in these two Menfbetes.

These uncertainties around the legal status ofCtherter can shy away the Community courts from
making extensively use of this document as a saafriendamental rights in their case law, espegiall
using the Charter as an independamil autonomous source of Community law. Especidis it is
fairly clear from the horizontal provisions of tiéharter that some provisions that take the form of
principles are not ‘self-executive’, they need wimplemented first by the Community institutions
before any court can make direct reference to thEne activities of an administrative Agency
designed to provide information and expertise oa phrotection of fundamental rights to the
Community institutions supporting thereby theirigties could be one of the main ways how those
“provisions of this Charter which contain principlmay be implemented by legislative and executive
acts taken by institutions, bodies, offices andnagss of the Union, and by acts of Member States
when they are implementing Union law, in the exsadf their respective powerS’As we will see
bellow it is eventually questionable to what extéwet Charter really “shines as bright as Poldfisr

0 Case C-540/03 Parliament v Council [2006] ECR |-0588a. 52-58, see also E Drywood, 'Giving with orandH
Taking with other: Fundamental Rights, Children amel Family Reunification Decision'32 (3) European Linurnal
396

J Malmberg and T Siegman, 'Industrial Actions #relEU Economic Freedoms: The Autonomous Colle®againing
Model Curtailed by the European Court of JusticeCésnmon Market Law Review 1115, p. 1129

2.0J C[2007] 303/1-16

® House of Lords EU Select Committee, The Treatyisban: An Impact Assessment, 10th Report, HL Pape2®7-8 ,
p. 102.

A Dashwood The Charter of Fundamental Rights anBrdsocol - Drawing the Teeth of the Paper Tigew)iBmentary

Brief, 10 March 2008. http://www.thepolitician.orgiales/the-paper-tiger-646.html. 2008 and P Craipe Treaty of

Lisbon, Process, Architecture and Subsatnce'3B{&pean Law Review 137, p. 20 see also Daugan algooproposes
a number of possible interpretations on the prdtd¢dDougan, 'The Treaty of Lisbon 2007: Winning rids, Not

Hearts'd5 Common Market Law Review 617, p. 667-671

S See Article 52(5) of the Charter
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R Lawson, 'The Contribution of the Agency to the lenpentation in the EU of International and Européhmman
Rights Instruments' in P Alston and O De Schuttds)®onitoring Fundamental Rights in the EU, The Conttibn of
the Fundamental Rights Agen@yart Publishing, Oxford, Portland and Oregon 2095230
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guiding the activities of the Agency. The role loé tCharter as a reference document is underlirsed al
by the fact that according tarticle 51 of the Charter its provisions are addressed nbt tinthe
institutions but also to “the bodies, offices ag@cies of the Union” with due regard to the piptesi
of subsidiarity. Moreover, the addresses of thertehahould not only “respect the rights and observ
the principles” of the Charter, but they shall digmmote the application thereof”.

4.1.2. Is the Charter the main reference pointtferAgency?

Having regard also to the Constitutional Treatyt thauld have given legally binding effect to the
Charter, in its 2004 public consultation documem Commission considered that although the
Charter of Fundamental Rights is not yet a legdilyding document it already ‘constitutes an
authentic expression of the fundamental rights quted by Community law as a set of general
principles’. Therefore it emphasized that it shobletome an essential reference document in the
discussions on the definition of the Agency’s arefimtervention. In 2004 the Commission proposed
two options for the use of the Charter for the\ai#is of the Agency. The Agency could have been
asked to monitor all the fundamental rights praddty Community law and included in the Charter.
As a second option the Agency would have been stetuonly to focus on thematic areas having a
special connection with Community policies. Theaaref immigration, asylum, non-discrimination,
ethical questions, guarantee of criminal proceedinglence were particularly mentioned. However,
the Commission pointed out whatever solution isselnothe choice of activities should not undermine
the effective functioning of the Agenéy.

The 2005 proposal for a Regulation on the establistt of the Fundamental Rights Agency still
suggested that the Charter should become the pbingéference for the Agency’'s mandate. Thus
Article 3(2) of the original proposal provided tithe Agency shall refer in carrying out its tasés t
fundamental rights as defined in Article 6(2) of fhreaty on European Union and set out in particula
in the Charter of Fundamental Rights of the Eurapdaion as proclaimed in Nice on 7 December
2000’8 The preamble of the final Regulation higlightsttttee Charter of Fundamental Rights, bearing
in mind its status and scope, and the accompargdptanationsreflects the rights as they result from
the constitutional traditions and internationaligitions common to the Member States, the Treaty on
European Union, the Community Treaties, the Europ@anvention for the Protection of Human
Rights and Fundamental Freedoms, the Social Ceatipted by the Community and by the Council
of Europe and the case law of the European Coudusfice and of the European Court of Human
Rights’® There is no reference to the Charter in Articl2)2(f the founding Regulation. According to
this provision in carrying out its tasks the Agerstyall refer to fundamental rights as defined in
Article 6(2) of the Treaty on European Union (TEWevertheless, the preamble of the final
Regulation still mentions that the Agency shoulgrén its work to fundamental rights not only hret
meaning of Article 6(2) EC but also to fundamemights as reflected in the Charter of Fundamental
Rights, bearing in mind its status and the accoryipgrexplanation&®

4.2.  Objectives of the Agency

The Commission saw an asset in setting up an ashmdtive Agency for the protection of
fundamental rights by becoming a “cross-roadsitatihg contact between the different players & th
field of fundamental rights, allowing synergies amdcreased dialogue between all actors

7 COM (2004) 693 final The Fundamental Rights Agetfayblic Consultation Document , p. 7
8 COM (2005) 280 final Proposal for a Council Regulatitstablishing a European Union Agency for FundaaidRights

9 See recital 2 of the preamble to the Council ReiguigEC) No 168/2007 of 15 February 2007 establigkirEuropean
Union Agency for fundamental rights OJ L, 22.2.2G371-14

8 See in particular recitals (2) and (9) of the mibke.
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concerned®' This has been reflected in the tasks of the Agencfacilitate cooperation between
different national, international and European hamghts institutions. As the preamble of the final
Regulation indicates the objective of setting umédministrative agency for fundamental rights i@ th
European Union is also to generate ‘greater knoydeaof, and broader awareness of, fundamental
rights issues’ in order to facilitate their fullspeect and implementation. The Agency is expected to
contribute to the attainment of this objective bgyiding information and data on fundamental rights
matters’” As the House of Lords Committee on European Urdoncluded in its report on the
Agency, there is a risks that the Agency will beeguost a ‘post-box’ for collecting and sorting data
duplicating the work of other bodies in the fieltat will lead to the proliferation of useless agees

in the Union. Its activities could become condedio the protection of fundamental rights if itsksl
were properly delineatéq.

On the basis of this rhetoric of the preamble Aete of the Regulation set the following objectfoe

the Agency. It is to provide the relevant instibut$, bodies, offices and agencies of the Community
and its Member States when implementing Commuiany With assistance and expertise relating to
fundamental rights in order to support them wheay ttake measures or formulate courses of action
within their respected spheres of competence tg fabpect fundamental right$Thus the activities

of the Agency are built on the existing system ahdamental rights protection in the EU.
Accordingly, the Agency was not designed to sulngtibut to complement and support the work of
the EU institutions and that of the Member Statdsemwthey are acting within the sphere of
Community law by providing information and its exjige on fundamental rights issues.

4.3.  Scope of Activities

The work of the Agency was finally limited tbematic areasin principle these areas of activity are
defined in the so callellultiannual FrameworKor 5 years and they are specified in Areual Work
Program for each year. Since the Agency was created bgnelktg the competences of the former
European Monitoring Centre on Racism and Xenophaksathe work must cover especially the
phenomena of racism, xenophobia and anti-semitiém, protection of rights of persons with
minorities, as well as gender equaffyProvided its financial and human rights resous@permit
the European Parliament, the Council and the Cosianiscan request the Agency to carry out tasks
outside the field of these thematic areas as Wdlis is limited, nevertheless, to the tasks of the
Agency to carry out research studies and to fortaudend publish conclusions and opinions at the
request of the respected Community InstitutiriEhe framework of the Agency’s activities must be
in line with the Union’s priorities, taking due amt of the orientations resulting from the Eurapea
Parliament resolutions and the Council conclusinrike field of fundamental rightS.

The Regulation emphasizes that due to the polisicalificance of these thematic areas it is imparta
that the Council itself should adopt the Multi-aah&rramework. Therefore the thematic areas are
defined in a so callesui generisCouncil decisioff on the basis of the Commission’s proposal. The

81 COM (2004) 693 final The Fundamental Rights Agerhlic Consultation Document , p. 3-4.

82 See recital 4 of the preamble of the Council Re@riaEC) No 168/2007 of 15 February 2007 establigirEuropean
Union Agency for fundamental rights OJ L, 22.2.2G371-14

8 House of Lords, p. 39

84 Article 2 of the Regulation.

8 See Article 5(2) and recital 10 of the Regulation

8 See Article 5(3) read together with Article 4(&yud d
87 Article 5(2)c of the Regulation.

8 It is a so called decision sui generis, i.e. iiisding source of Community law published in thedries of the Official

Journal but it formally derives its legal statusnfr Article 5(1) of the Regulation on the FRA.
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European Parliament has to be consulted only amdCttimmission has to consult the Management
Board of the Agency when drawing up its proposad. dpposed to the original proposal of the
Commission, the European Parliament is not a merabéhe Management Board that adopts the
Annual Work Program. The limited role granted te ®arliament is somewhat disappointing having
in mind its role and efforts in the past in raisagareness and taking the initiative on the problam
the field of fundamental rights protection in the.E

For the period of 2007-2018jnethematic areas were chosen. These include racenopkhobia and
related intolerance; discriminatidrased on sex, race or ethnic origin, religion diebedisability, age
or sexual orientation and against persons belongingninorities and any combination of these
grounds (multiple discriminationjompensation of victimsthe rights of the child, including the
protection of childrenasylum, immigration and integration of migrantssaviand border control;
participation of the EU citizens in the Union's dmmatic functioning information society and, in
particular, respect for private life and protectioh personal datagnd access to efficient and
independent justicE.

The Annual Work Progranof the Agency is adopted by the Management Boaraiccordance with
the Multi-Annual Framework. The Commission has guaitsignificant influence on the adoption of the
Work Program. The Director submits the draft to @@mmission and together with the Scientific
Committee it has a right to submit its opinion ba traft proposal of the Director. The Commission’s
influence is significant by the fact that two Corssion representatives are members of the Board
itself. In the original proposal the Parliament vgganted a seat as well in the Management Board.
The work program has to be submitted to the Eunofliament, the Council and the Commission.
It is not to be submitted to the Member States, dvar. 2007 was still a transitional period in the
activities of the agency so that the main fieldr@$earch has been carried out on issues related to
racism and xenophobid.The framework equality directives were given sgkattention in the work
program. The Annual Work Program for the year 28@§hasizes that the activities of the agency
should be extended beyond racism, xenophobia dokiance. On the request of the Commission the
Agency will continue with the collection of datadcaimformation on the rights of the child. As to the
framework equality directives the Agency sees itairmadded value in analyzing multiple
discrimination and mainstream racism across othaurgls of discrimination. It is apparent from the
work program that the focus will be on the Race dityi Directive rather then the Framework
Employment Directive covering much wider groundslistcrimination.

4.4.  Tasks of the Agency

In accordance with the objectives of the regulatlmmain task of Agency is to collect data andeai
awareness on fundamental rights issues in the Ekk MAgency was granted some more
‘interventionist’ powers as well, namely to formidlaand publish conclusions and opinions, the
effective exercise of this power is constrainedsbyeral limitations that have been introduced & th
final version of the Regulation. On the other hatite Commission from the very beginning
emphasized that the Agency will not have any gjuaticial powers, dealing with complaints and
petitions as compared to several national humdngigstitutions. In particular, the original prcgad

of the Regulation pointed out that the Commissiawle in supervising the proper application of
Community law must be respectédlhe Commission was ‘jealous’ about the possiblametences
of this Agency in monitoring the application of Caomnity law in the Member States. Alwakhas

8 Article 2 of the Council Decision 2008/203/EC of B8bruary 2008 implementing Regulation No 168/2007egards
the adoption of a Multi-annual Framework for thedpean Union Agency for Fundamental Rights for 22072 OJ L
63/14

%' http://fra.europa.eu/fra/material/pub/WP/wp07-€ifi.p

°1  COM (2004) 693 final The Fundamental Rights Agerayblic Consultation Document , p.4.
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observed monitoring of the effective enforcemertd application of Community law in the Member
States and the role of individual complaints pratedin the framework of the system of judicial
remedies should have been kept separately by tmentixsion. Especially, in light of the strict
standing rules for individuals before the Communitdiciary the establishment of an individual
complaints procedure could have contributed tostesy of effective remedies for human rights in the
Community?® The possibility of individual complaints was exitliy ruled out in the final version of
the Regulatiori’

The tasks of the Agency could be divided into tHyeeader categories. Ifsst main field of activity

is the collection of comparable information andadan fundamental rights issues. The Agency
receives information from a wide range of bodied amstitutions active in the field of fundamental
rights matters at national, European and internatitevel. These include the Member States, Union
institutions as well as bodies, offices and agenofehe Community and the Union, but also research
centres, national bodies, non-governmental org#doirs third countries and international
organizations and in particular the competent kxdfehe Council of Europe. In cooperation with the
Member States and the European Commission it iseadpected to develop methods and standards to
improve the comparability, objectivity and reliatyilof data at European lev¥On the basis of this
data the Agency carries out scientific rese&rahd publishes repotfson fundamental rights issues.
In principle the Agency carries out scientific r@ss# where it is appropriate and compatible wish it
priorities.

The Agency’ssecondmain tasks is to organize institutional cooperatigth other national, European,
international bodies and institutions as well aspawation with civil society at the European level.
This question seems to be a fairly administratbgei€ at the first sight, but on a detailed assessitne
raises a fundamental conceptual question, namedy witl be the role of this administrative agenny i
system of human rights protection in Europe? A jpbssduplication with the activities of other
national, international or European human rightitutions is not desirable and it can completely
undermine the role of the Agency in fundamentaitsgprotectiori’

The final Regulation contains few provisions on Warking method of the Agency and cooperation
with these diverse human rights institutions. Fosall the Agency shall draw on the expertise of a
variety of organizations and bodies in each MenSiate as well as to take into account and make use
of information collected by other international angzations, such for instance the Council of
Europe® In order to insure cooperation with the Membett&t@ach Member State has to nominate a
governmental official as a National Liaison Officavho shall be the main contact point for the
Agency in the Member State. Apart from that, theeAgy shall cooperate with governmental
organizations and public bodies competent in thll fof fundamental rights in the Member States,
including national human rights institutiots.

M Nowak, 'The Agency and the National Institutidasthe Promotion and Protection of Human Rigint$® Alston and
O De Schutter (edd)lonitoring Fundamental Rights in the EHart Publishing, Oxford and Portland, Oregon 20@5
101.

See in particular recital (15) of the preambléhef regulation.
% Article 4(1) a, b

% Article 4(1)c
96

93

According to Article 4(1) e-g the Agency has tdfish an annual report on fundamental rights havaggard to the areas
of activities of the Agency and also highlightinfgetexamples of best practices. It publishes an @nmport on its
activities and thematic reports on its analysiseagch and surveys.

9 A Séagvari, ‘Az Eurépai Unié Alapjogi Ugyndkség&Brépai Tiikor 61, p. 72
% Article 6 (1)-(2) of the Regulation

% Article 8(1) and (2)b of the Regulation
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From the cooperation with international organizasiocooperation with the Council of Europe has to
be highlighted. Close cooperation with the CountiEurope was from the very beginning one of the
major concerns of the drafters of the Regulationtten EU Fundamental Agency. In fact, the role
played by the Council of Europe in the processitepdp to the establishment of the Agency might
explain why the powers with which the Agency haerbentrusted in the final regulation became so
modest!® In the first place it was necessary to avoid asiits duplication of the work and a conflict
with the activities of a body that, as opposedhs European Community, was establish specifically
for the promotion of human rights. There are sdvaravisions in the regulation that deal with this
question. According to Article 9 of the Regulatieopperation with the Council of Europe means first
the participation of a representative of the ColuatiEurope in the adoption of the Annual Work
Program of the Agency. Pursuant to Article 12 (a)le independent person appointed by the Council
of Europe is a member of the Management Board ddaipts the Annual Work Program. The
Community should also enter into an agreement thiéhCouncil of Europe for the purpose of close
cooperation. The Regulation sets forth that in #gjeeement the Council of Europe ‘must’ appoint an
independent person to sit in the Management Baadldlee Executive Board of the Agency.

For cooperation and regular dialogue with the cdatiety the Agency shall establish a cooperation
network, i.e. the Fundamental Rights Platform. Thendamental Rights PlatfornfFRP) is a
cooperation network between different bodies andgawizations, including trade unions and
employers’ organizations that shall be set up ey Algency:** The FRP should be the place for a
structured and fruitful dialogue and close cooperawith all the relevant stakeholdéf$.The
objective of the platform is to constitute a medbhanfor exchange of information and pooling of
knowledge'® Beyond its function of ensuring dialogue betwedenAgency and the stake holders, the
Agency can call upon the FRP to make suggestionketdManagement Board on the Annual Work
Program, to give feedback and to suggest follovteuphe Management Board on the annual report
and to communicate outcomes and recommendatioosnéérences and meetings to the Director and
the Scientific Committe&! There are no formal provisions on how the memlnérERP will be
selected. It is open to all interested and qudifstakeholders specified by the Regulation. The
original proposal of the Commission suggested tthetmembers of the Forum shall be selected by an
open selection mechanism to be determined by theagenent board. The number of members was
maximized at 100. Their term of office shall haveeb five years, which was suggested to be
renewablé?® Over summer 2008 the Platform was still under trangion, it was trying to identify the
tasks and tools which should form the basis of eomjon. In June 2008 the FRA organized
consultation meetings with selected organizati@rsicially, however, it is not available what were
the criteria for selecting the relevant organizagioDuring the year of 2007 the FRA launched two
public consultations in order to receive feedbatkhe future role of the platform and the mechasism
it should use for cooperatidf. The first meeting of the platform took place a¢ theginning of
October 2008 in Vienna. The meeting consisted afired 100 experts from civil society organizations
involved in the work for fundamental rights. Thegalissions focused on suggestions for the FRA’s

100 For on overview about the concerns concerningltipication of the tasks between the EU FundameRigtits Agency

and the Council of Europe Bodies, including the tieas within the Council of Europe to the estabiigmt of the

Agency see O De Schutter, The Two Europes of HuRights: The Emerging Devision of Tasks Between thenCibu
of Europe and the European Union in Promoting HuRaht sin EuropeThe Columbia Journal of European Law
(2008) Vol. 14 No. 3 p. 509-561

101 Article 10 of the Regulation.

102 gee recital (19) of the preamble to the Regulation.

103 Article 10(2)

104 Article 10(4)a-c.

105 See Art. 14(2) of the original proposal

108 For further information see the EUMC’s websitephitfra.europa.eu/fra/index.php?fuseaction=condspt.

cat_content&contentid=46711074a34bf&catid=46710586a&lang=EN [access date: 13 October 200?3]
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work program 2009 and on collecting feedback onAheual Report 2008. In addition, it offered an
opportunity to discuss the means of communicatetween participants of the Platform to ensure an
effective cooperation in the futut¥,

Thethird main activity of the Agency is to formulate and [istto conclusions and opinioms specific
thematic topics either for the Union Institutionsfar the Member States when they are implementing
Community law'® It is important to bear in mind that accordingfidicle 7 EC, the European Court
of Justice is one of the Institutions of the ComityurAccording to Article 4d it is only the Europea
Parliament, the Council, and the Commission that osamke a formal request to the Agency to
formulate a conclusion or publish an opinion. Asntiened earlier the Agency’s right to act on its
own initiative has been restricted. According tdide 4 (2) the conclusions, opinions and also the
reports may concern proposals from the Commissimhen Article 250 of the Treaty or positions
taken by the institutions in the course of thedkdive procedures only where a request has beda ma
by these institutions. They shall not deal with lggality of acts within the meaning of Article 280
the Treaty or with the question of whether a Mentbiate has failed to fulfil an obligation under the
Treaty within the meaning of Article 226 of the @g In principle therefore the Agency can
formulate and publish opinions, conclusions or pregeports on its own initiative. However, if tes
documents will deal with documents used in a fortegislative procedure, i.e. if it concerns one of
the proposals of the Commission or a position & ohthe institutions, the Agency can not intervene
on its own initiative. It can only interfere witlne legislative procedure if one of the institutions
requested it to do so. The Agency might be inviigdome of the Community Institutions to submit
conclusions, opinions or reports without interfgricrhowever, with the legislative and judicial
procedures established in the Treaty. Moreoverlapal status of these conclusion or opinions ts no
entirely clear either.

5. Experimentalist Governance Architecture of EC Dscrimination Law and the
Role of the Agency

EC Employment law is in general based on a deder@daenforcement model, i.e. the attainment of
the Community’s social objectives and the enforagnoé its labour standards is essentially subject t
the effectiveness of the national social models thieit employment laws. On the other hand, there
has been a shift in this field of area from the o$alirectives laying down substantive rules to
framework directives. The latter are laying downimhaopen ended objectives and procedural rules
as well as they are increasingly relying on collecself-regulation. This institutional frameworkd
been complemented in certain substantive areasco$lich as for instance Community discrimination
law with mechanisms that are showing different @ets of a so called ‘experimentalist’ or ‘reflexive
governance regim&? It is important to see, on the other hand, that tertain extent the emergence
of this anti-discrimination regime was the resutteembination of deliberative action and unexpected
political circumstances at the turn of the millarmi''°® While many authors highlighted the potential
advantages and disadvantages of this new employgmmrnance architecturé® lawyers find it
more difficult to measure the effectiveness andréa impact of them in the traditional sense of la

107 See further http://fra.europa.eu/fra/index.php@action=content.dsp_cat_content&catid=4884868&nb0d
&contentid=48848797a9588 [access date: 13 Octob@s]2

108 Article 4d of the Regulation.

109 CF sabel and J Zeitlin, 'Learning from Differentee New Architecture of Experimentalist Governaimcthe EU'14
(3) European Law Journal 271

110 G De Burca Stumbling into Experimentalism: the EhtiAliscrimination regime, paper presented at thevétsity of
Madison, Wisconsin and at the Schuman Foundatiamsdgts, 2007

111 For a collection of essays on this question seS&ritter (ed)Social Rights and Market Forces: Is the Open
Coordination of Employment and Social Policies tlwuFe of Social Europe?
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enforcement. This is because they rely mainly dit-law and fairly open-ended documents, their
effectiveness is therefore dependent on voluntatircempliance as well as they mobilize a wide
range of actors, however, very often without cl@#@eria of democratic representation.

Nevertheless, the working methods of these new rgamee mechanisms can fit into the broader
objective of developing and implementing a humaghtripolicy in the field of Community
discrimination law. The inclusion of Article 13 mthe EC Treaty gave the main impetus and legal
basis for such a human rights policy to emergeGrdiscrimination law. Article 13 stipulates thalhét
Council, acting unanimously on a proposal from @@mmission and after consulting the European
Parliament,may take appropriate action to combat discriminatizased on sex, racial or ethnic
origin, religion, belief, disability, age or sexualientation fmphasis addéd In order to contribute to
the achievement of this objective, i.e. to combstriimination on the grounds listed above, the sdco
paragraph of Article 13 allows the Council also teke “incentive measures excluding any
harmonization of the laws and regulations of themMer States, to support action taken by the
Member States”. The Council has to follow the 2%1 focedure. On this legal basis two framework
directives have been adopted in 2000, laying ddwenprinciple of equal treatment in the field of
employment on a variety of grounds (Directive 2080EC)*? and between persons irrespective of
racial and ethnic origin (Directive 2000/43/EE)

One of the areas where a “hybrid governance mdded’emerged over the years is Community action
against racial discrimination. Its characterisscthat the traditional rights based instrumentg (th
framework equality directive) has been complementétd mechanisms and instruments embodying
many of the features and premises of the so called governance’ regime. The increasing use of
networks for exchanges of information, experience best practices between the relevant actors is
one of the main features of this new ‘experimestathodel™ Similarly to its predecessor, namely
the European Union Monitoring Centre on Racism Xedophobia (EUMC)" it is likely that the
Fundamental Rights Agency can have a role in fagilig institutional cooperation between these
different networks. The objective of EUMC was tmyide the Community and its Member States
with objective, reliable and comparable data atoBean level on the phenomena of racism and
xenophobia, anti-Semitism in order to help them nvkieey take measures or formulate courses of
action within their respective spheres of competeigmilarly to the Fundamental Rights Platform,
the EUMC developed an information network, calle8XEN (European Racism and Xenophobia
Information Network).De Burcaidentified two further transnational networks tmetfield of race
discrimination,EQUINET and ENAR EQUINET is a network of equality bodies which the Member
States were required to establish, with the fir@nsupport of the Commission, under the Racial
Equality Directive. It was intended to promote exiefes of experience and good practice between the
different equality bodiesENAR is a transnational network of anti-racism NGOdaldshed in
1998!® Despite of some negative experience that showsthese is in fact very little cautious
experimentalism taking place in the framework aésin transnational networks and that they lack
time, adequate formal structures for exchangingrattices, information, genuine learning, there are
some positive results as well. The Commission ¢gpéve to the information that it gathers from
these different bodies and network organizationsanyyl members of these networks valued
cooperation because of empowerment or becauséoweal them to raise awareness on important

12 Council Directive 2000/78/EC of 27 November 2000estrblishing a general framework for equal treatraad

occupation OJ L [2000] 303/16

Council Directive 2000/43/EC of 29 June 2000 impetmg the principle of equal treatment betweersq@es
irrespective of racial or ethnic origin OJ L [20(&0/22

113
114 De Blirca, 'EU Race Discrimination Law: A Hybrid Mdgle

115 Council Regulation (EC) No 1035/97 of 2 June 199@kishing the European Monitoring Centre on Racisth an
Xenophobia OJ L [1997] 151/1-7

118 De Biirca, 'EU Race Discrimination Law: A Hybrid Mdgle
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issues in the Member States as well as they higieldgthe development of an informal fora where
they can share their experiences. Neverthelesg pdid only very limited attention so far to stigite
litigation and to bringing cases to the Communiyrts’

5.1. The Role of the Social Partners

Both framework directives, the directive 2000/43/BR racial and ethnic origin and the framework
equality directive in employment 2000/78/EC encgerdhe Member States to promote social
dialogue procedures in order to foster equal treatmncluding in particular through monitoring of
workplace practices, collective agreements, coflesrduct, research or exchange of experiences and
good practice'® Having regard to the national traditions and te thinimum requirements of the
directive, Member States should encourage the fusellective agreements at different levels in orde
to order to lay down anti-discrimination rufé&Both directives set forth furthermore that the Nbem
Sates shall also encourage dialogue between NGQwder to promote the principle of equal
treatment®

5.2. National Equality Bodies

Moreover, the racial discrimination directive enamges the Member States to designate an
independent equality body for the promotion of édueatment on grounds of racial and ethnic origin.
According to the directive these bodies could b&gieed to provide independent assistance to victims
of discrimination on how to pursue their complaimsdiscrimination cases. They can carry out
surveys concerning discrimination, publish repasl make recommendations on any issue relating
to such discriminatiof?*

Under the Community action program to combat disitratiori? a transnational network of national
equality bodies (EQUINET) was establishEd Apart from publishing reports there is some evigen
that there is information sharing on anti-discriatian practices in this framework. In practice this
means that one member of the network invites at@mbers to comment on how they would deal
with a case that is before that body and they seédentify the best response, and how this coeld b
applied in practicé?* However, this is a fairly informal way of infornian sharing, therefore one of
the main contributions of the Agency could be irs theld to facilitate institutionalized forms of
cooperation between the national equality botfit¥he Commission’s public consultation document
also mentioned that the Agency’s task in facilitgtcoordination between these national bodies and
international organizations could be very valuahleleveloping synergies between their activitfs.
According to the final Regulation when carrying dist tasks the Agency should closely cooperate

117 De Birca Stumbling into Experimentalism: the EUiAfiscrimination regime, paper presented at theveksity of
Madison, Wisconsin and at the Schuman Foundatiamsdgis, p. 20-26

118 Article 10 (1) of the Directive 2000/43/EC and iéie 13(1) of Directive 2000/78/EC

119 Article 10(2) of the Directive 2000/43/EC and Alid3(2) of the Directive 2000/78/EC

120 Article 12 of the Directive 2000/43/EC and Artidé of the Directive 2000/78/EC

21 Article 13 of the Directive 2000/43/EC

122 Council Decision 2000/750/EC establishing a Comnyuhittion Programme to Combat Discrimination (2001G6) L
303/23

123 gee the website of the network: http://www.equénedpe.org

124 De Barca Stumbling into Experimentalism: the EUiAtiscrimination regime, paper presented at thevehsity of

Madison, Wisconsin and at the Schuman Foundatiamsd®is, p. 23

125 For the cooperation between national human rigbties and the Fundamental Rights Agency see fuhde Beco,
‘Networks of European National Human Rights Institns’ European Law Journal2008) Vol. 14, No. 6, p. 860-877

126 COM (2004) 693 final The Fundamental Rights Agetfublic Consultation Document p. 5-6.
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with national bodies competent in the field of fantental rights. In order to enhance coordination,
the Member States have to nominate a National amaiSfficer, who will be the contact point for
effective cooperation at national levé.

5.3. Monitoring the Implementation of the FrameworRirectives

In 2008 the Agency will also engage in the monitgrof the implementation of the framework Racial
Equality Directive. It will launch a major data tsition project to fully investigate the impacttoe
Directive and highlight significant 'good practide’ the transposition measures adopted by the
Member States. This project will allow the Agenoyftlfill its task, according to Article 17 of the
Racial Equality Directive, which is to contributethe European Commission’s report to the European
Parliament and the Council on the application efffirective in the Member States.

6. Conclusion

In a recent articldudy Fudgeexplores the emergence of a “new discourse ofulahod social rights”

in the world of work. She explains that the emeogenf this new discourse is in connection with
several factors related to globalisation. Globaiirahas weakened the capacity of nation states to
effectively regulated employment relations on aitimtial basis. Neo-liberalism has challenged the
foundations of the welfare state. The capacityradé unions to regulate employment relations and to
monitor their application has been weakened dubddreakdown of the traditional Fordist model of
the firm on the basis of which trade unions weredu® organize their activities. It has also ledh®
erosion of the traditional model of employment tielas. As a consequences of the weakening of these
traditional conceptions in the world of work, “thenguage and logic of human and social rights is
increasingly used in the field of labour law” to imtain its main rationale, i.e. the protection of
workers'?® She also ascertained, however, that especialthénEuropean Union these debates go
beyond the question of finding a new normative ddsir the justiciablity of social rights as
fundamental rights, i.e. empowering the individtmktlaim rights and entitlements before courts. We
also have to keep in mind whidbvitz observed in light of the Viking and Laval casd®tt'courts
may not be the most approprialeci for protecting the interests of workers on humaghts
grounds™?® Therefore the discussions on the advantages aad\dintages of using complementary,
‘new’ and softer forms of governance mechanismsterimplementation of social and labour rights
in Europe remain important for the future.

This paper argued that having in mind the broadstitutional and governance framework of
employment regulation in the Community and thenapts to develop a human rights policy for the
EU 27 it is possible to depict the potential rolehe administrative agency for the protection aial
and labour rights. The question mark in the tifléhes paper indicates that even almost five yedter
the political desire to establish a human rightsitaoing agency in the EU was born, there is still
lot of uncertainty about the exact role of the FlRAhe system of human rights protection in the EU.
We always have to bear in mind of course that thtemiial role of the Agency is determined by a
‘pyramid of legal-political layers’, including abevall the founding regulation as a quasi-
constitutional framework, the Multi-Annual Framewadopted by the Council every five years and
finally the institutional practice as exercisedtbg Agency itselt®° It remains to be seen whether the

127 Art. 8 of the Regulation.

128 3 Fudge, 'The new discourse of labour rights: femwial to fundamental rights?'29 Comparative Lalauv and Policy
Journal 1, p. 1-3

129 T Novitz, ‘A Human Rights Analysis of the Viking di.aval Judgments’ in C Barnard (g8&mbridge Yearbook of
European Legal Studie¥ol. 10, 2007/2008, p. 545-46

130 Toggenburg, p. 387
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Agency under the guidance of its recently appoirtgdctor, Morten Kjaerum will become a real
player in the protection fundamental rights in Eagolt is also possible that it will become only a
“post-box” of information and another forum for éesk deliberation on what could be done for
improving the current state of affairs without, rem&r, moving towards the achievement of this
desire.
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A Field of Fundamentalisation: The Industrial Relations

Professor Jonas Malmberg (Uppsala University, Swede

Introduction

After World War Il labour law in most Western Eusgm countries grew into a discipline of its own.
Once it was established, it was able to developnationing system of protection for employees in
various problematic situations. Labour law had aevar less well-defined territory of its own which
was not called into question. Nowadays, this sthtaffairs has been radically altered. In the skhado
of the internal market a territorial struggle isprogress over where labour law ends and economic
rules take over. Exposure to competition, privditra of services, control of operating results,
regulation of insider dealing and free movemengobds, services and capital are all phenomena
which are in, at least, a relationship of tensidtihvhe traditional rules of labour law, if not datly
clashing with them, In the late 1990s questionstlan relationship between competition law and
labour\ law were raised both nationally and at E\el’ The endeavour to create guarantees that
labour law requirements are, or will be, compligithvin public procurement has entailed a prolonged
tug-of-war which is still going on. In 2005 the E@dlivered a judgment concerning the issue whether
the general secretary of a trade union was entttbetkceive information that a major bank is to
undergo a merger, or whether a trade union reprabemn on the board of the bank ought not to
disclose a matter of this kind to the union’s gaheecretary, even though it might have a decisive
impact on the livelihood and future of thousandemiployees. The debate of the Services Directive
essentially concerns the same question: should lG@mep-enforcement and control mechanisms
based on labour law be scrapped in favour of tee fnovement on Servicésthe list of examples
could easily be made longer.

In this territorial struggle between the aspirasiasf economic law and labour law the notion of
fundamental rights has become increasingly stredded are the fundamental economic freedoms
and the fundamental social rights to be balancedigMbf them are ‘most fundamental’?

The articles by Ann Christine Hartzén, Uladzislagid&usau and Bruno Mestre give three different
perspectives on the fundamentalisation of soayitsiin the field of industrial relations.

Ann Christine Hartzéuliscusses the freedom of association, the righbliective bargaining and the
right to industrial action as essential elementamindustrial relations system and stresses thd ne
for recognition of these freedoms as fundamenggitsi within the EU legal order. Although the ECJ
has recognised the right to strike as a fundameigfal, the Court has, according to Ann Christine
Hartzén, at the same time diminished the contefnttsioright. This in turn means that the asymmetry
of power between management and labour is retainethe sense that the development of the
European social dialogue will remain at the disoreof the employers.

Uladzislau Belavusadiscusses the Laval Case in the context of thentegnlargement. While Ann
Christine Hartzén focuses on the asymmetry of pdvetween capital and work, the conflict between
new and old Member States is in the spotlight aiddislau Belavusau. He is critical about how the
Swedish trade unions acted during the Laval cdnfid the same time he stresses the problem
inherent in the differences in competence of ELhweégard to the market on the one hand and the

Bruun, N. & Hellsten, JCollective Agreement and Competition Law in the Ekk Report of the COLCOM Project,
DJOEF Publishing 2001.

2 Case C-384/0Brgngaard and Banf2005] ECR 1-9939

See, for instance, Barnard, C. in M. RonnriJ, Industrial Relations v. National Industrial Retats Kluwer 2008, pp.
137-168.
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social sphere on the other. While the former hatergone a tremendous evolution, the EU level still
suffers from a social deficit. The acuteness of ¢baflict between social rights and fundamental
freedoms is brought to a head by the Laval andngidases. These cases represent, according to
Uladzislau Belavusau, both a step forward and @ tstek for the social dimension of EU. They pave
the way for the fundamentalisation of social rightswell as teaching the trade unions about ‘good
behaviour on the dance floor’.

Bruno Mestredeals with workers’ right to information and coltation as a fundamental right, as
recognized for instance in the EU Charter on Furetdat Rights. Bruno Mestre analyses the aim and
function of the right to information and consultetiin relation to the current debate on the themy
objectives of the firm. When looking at the rightihformation and consultation in secondary EU law
it is, according to Bruno Mestre, clear that thiesgal instruments are enacted in accordance with a
contractual and stakeholder view of the firm.
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Fundamentalisation of Industrial Rights in the EU —An Intricate Network of Legal
Sources and Interpretations

Ann Christine Hartzén (EUI)

Abstract

The freedom of association, the right to collecthaggaining and the right to industrial action alle
essential elements and can even be considereduadirig pillars for any autonomous industrial
relations system. Put in relation with the procesdecreating social policy in the EU, where theiab
dialogue has a role granted to it from the EC TWetite need for recognition of the freedom of
association and the rights to collective bargairang industrial action is evident. This paper aims
discuss and analyse these rights as fundamentas nigthin the EU legal order since at the EU level
these rights can be questioned as to their legalsstrecognition and contents. We will consider th
network of national, EU and international regulaicdhat govern these rights as well as how such
regulations and other issues of importance forehiggts have been treated by the ECJ. Through this
analysis we will establish solid arguments in favoficonsidering these rights as fundamental rights
in the EU legal order. The contents of these riglitlsalso be analysed in a similar manner with the
aim of arriving at a discussion of how the contesftdhese rights might affect the potential future
development and function of the European socidbdige. The most important conclusion points out
the efficient manner in which the ECJ has recoghtbe right to strike as a fundamental right whilst
at the same time diminishing the contents of tigbtr This in turn means that the asymmetry of
power between management and labour is retaindteisense that the development of the European
social dialogue will remain at the discretion oé tamployers. In order to come to terms with this
asymmetry of power different solutions are ava#alsuch as establishing a duty to negotiate as part
of the right to collective bargaining or fillingefright to strike with a proper and effective cose If

this is not done the only means for pressuringetmployers to negotiate binding agreements will
remain the shadow of law, which currently shinealience from the EU legislative scene.

Introduction

The European Court of Justice (ECJ) has recentlygr@ised the right to strike as a fundamental right
within the legal order of the European Union (EW)spite of this right being exempted from the
competencies of the EU. This recognition of thehtrigp strike as a fundamental right can be
considered positive in relation to future developtaef industrial relations at the EU level. Howeve

it is important to remember that the right to srils not the sole founding pillar for systems of
industrial relations and collective bargaining.tézsl, it is one of several rights, so called funelatal
labour rights, which together constitute the basis for any ladaur system or system of industrial

1 The terminology can be discussed as the use lo6tiid could imply that the rights in question aréyoaccessible to the

labour side of the social dialogue, but this is tiw true meaning of the right to freedom of asstém, the right to
collective bargaining and the right to industriefian. Instead these rights are primarily givemtalemanded by labour,
but in order for labour to call upon and make dglesand practical use of these rights they neegkstablish a relation
and interact with management. From this follows thanagement will have to be given access to ttights as it would
be highly unfair to deny one party in such a relatihe rights that the other party has. This mehas the rights in
guestion can be seen as accessible to both managanet labour, with labour as the primary recipierd that the
terminology simply indicates the pragmatic chanasties and historical development of these rightsother expression
often used is that of fundamental trade union sigbee for example Bercusson, Bridihe role of the EU Charter of
Fundamental Rights in building a system of indastelations at EU levelTransfer. 2003), but this wording might lead
to the conclusion that the exercise of these rigktengs primarily to the trade unions and is fetsd to the individual
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relations and collective bargainiAghe other rights are the right to freedom of aisgimn and the
right to collective bargaining.

The importance of fundamental labour rights becapparent when considering the collective
bargaining systems in the Member States, which fivdeveloped within their specific national
context, characterised by cultural and historicanés and factors. This means that each national
collective bargaining system is likely to have atsn specific characteristics. The role of colleetiv
bargaining, labour law and trade unions and thetion of these vary to greater or lesser extent
between the different national labour law systeBwmne basic rights do, however, exist in all of ¢hes
system3 and these are not surprisingly the fundamentaduabights? i.e. the right to freedom of
association, the right to collective bargaining ahé right to industrial action. As previously
mentioned these rights are to some extent exclfrdedthe competences of the EU and this has led to
the conclusion that there is a deficit within tHg &/stem regarding the possibilities for a develepm

of an autonomous system of industrial relationshatEU levef. It could thus seem as if the trade
unions at the EU level are put in a position ofexilve begging.

Even though the right to strike has now been reisegnas a fundamental right by the ECJ it can still
be debated whether or not the freedom of assouiatial the right to collective action are recognised
as fundamental rights in the EU legal system, #ls® debatable whether other forms of exercidieg t
right to collective action enjoy the same statushasright to striké. This debate is of importance for
the strategy and actions of the social partnergaiticular trade unions, as the outcome of such a
debate could have an effect on their bargainingguoand the possibilities for them to voice their
rights at the European level. What protection hesé rights to have in the Community legal order an
what sources are available for arguing in favoua sfronger protection that what currently is gednt
to the fundamental labour rights? This chapter aim&xplore the various sources available for
determining the status of the fundamental labayhtsi within the EU legal order. The addition to the
recent intense debdtwill be that of linking the discussion of the fiardental labour rights to the

(Contd.)
worker. As the concept labour includes both labasirindividual workers and labour organised in trad@ns, the
terminology fundamental labour rights is preferred.

The ILO has stated thasdund industrial relations systems are based orfulegecognition of freedom of association
and the right to collective bargainifigee for example Arrigo, Gianni and Casale, Giusg@ossary of labour law and
industrial relations (with special reference to tBaropean Union)2005, p. 14

Further discussion concerning the recognitionhef fundamental labour rights in the Member Stanal systems
will be provided in each of the following sections.

This does, however, not mean that the exact famth regulations governing these rights in the Men®ttes are
identical, merely that these rights exist in vasidorms in all Member States.

See Bercusson, Briaithe role of the EU Charter of Fundamental Rightbuilding a system of industrial relations at
EU level, Transfer. 2003, p. 210, who states thamn ‘EU system of industrial relations is unlikelydeviate from certain
basic elements of national systéraad “a legal framework for a system of industrial relatoat EU level will need to
include fundamental trade union rights recognisedtiie Member States: the rights of associationcadective
bargaining and to strike

See for example Rojot, Jacqué@$e Right to Bargain Collectively: an Internation@erspective on its Extent and
RelevanceThe International Journal of Comparative Labour laawd Industrial Relations. 2004, p. 520, who sttias
“Without bargaining power, there is no collective gi@ining’ and further explains the different aspects thuattabute to
the social partners’ bargaining power and the irgrae of this power.

It is ironic that the debate will have to take #tarting point from whether or not these rights mcognised within the
EU legal system. Certainly it would be more intdaresto focus on how to best protect and make usbesfe rights (as
pointed out in ILO.Organizing for Social Justice - Global Report undbe Follow-up to the ILO Declaration on
Fundamental Principles and Rights at Wo2kKO04, p. 1), but in order to provide for such adssion it is necessary to
first establish the legal position of the rightgjimestion.

The recent debate concerning the status of fund@inéabour rights has indeed become more intefibé is an
interesting development which can be interpretearagvidence of European integration moving towandse social
aims allowing for fundamental labour rights to fiadplace on the integration agenda. The fact giadur rights are
closely linked with economic and political develogmis is not exactly new, but nevertheless it isrgdting to note that
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European social dialogue and its potential futuzeetbpment towards a stronger system generating
valuable outcomes for European workers.

In order to understand how the fundamental labigints can be framed within the EU legal order it is
first necessary to fully understand their legaltustaand the legal base for their recognition as
fundamental rights. The starting point of suchstdésion can basically take two different anglée T
first one would be turning to other internationabiklation and EU sources, such as the ILO
conventions on labour rightsthe European Convention on Human Rights (ECHR) thedNice
Charter, considering the content of these lega, aghether, and if so how, the ECJ have dealt with
this legislation and the level of ratification dftse legal acts amongst the Member States. Thadeco
starting point would instead be turning to the MemBtates’ national legislation concerning these
rights, analysing what the core characteristiches$e rights are, how this is regulated in the Mamb
States’ national systems as well as the case lath@fECJ relating to common principles on
fundamental rights. By doing so it could be possibl define common traits and practices among the
Member States and thus establishing a common Eanopadition or common European principles
that ought to be considered part of the EU legatesy’® Each of the fundamental labour rights will
be analysed in a separate section and the final g®aiions will provide a discussion on the
constitutionalisation of the fundamental labouhtgyas well as concluding remarks on the effeats fo
the social dialogue. Before starting off the analyisis, however, essential to consider the |exfiaius

of some of the legal sources that will be used.

Legal Status of International and EU Sources

The exemption of some of the fundamental labourtsirom the competences of the EU forces us to
turn to other legal sources than the Treaties dieroto properly discuss and assess the legal status
these rights. As stated before there are sevetatnmtional conventions and forms of legislation
which deal with the fundamental labour rights amaider to use these sources in the discussian it i
necessary to first establish their legal statushiénCommunity legal order. The status of the IL@ la
on the freedom of association and the right to $trii action can undoubtedly be considered as
having legal effect within the Community law. Thgsdue to the following facts: first, all the Membe
States of the EU have ratified the ILO ConventiBisand 98" which are of interest to the discussion
and the EU Member States are thus bound by theseetons; and secondly, the ECJ has stated that
such international legal acts are to be includedrayrthe sources that should be used as guidelines
within the framework of EU law/

(Contd.)
these rights are receiving more attention whenlai made to policies promoting European integratSee for example
Bercusson, Brianinterpreting the EU Charter in the context of theiabdimension of European integratiom, Brian
Bercusson European labour law and the EU Chartenodlamental Rights. 2002, p. 9.

® Most important for this discussion are the ILO Cemion number 87 on freedom of association andeptioin of the
right to organise, and the ILO Convention numbero®8the right to organise and collective bargainifugther on
mentioned as ILO Conventions 87 and 98.

10 Article 6(2) EUT states thatThe Union shall respect fundamental rights ... ag thesult from the constitutional

traditions common to the Member States, as gengrakiples of Community laW Further reference to common
constitutional traditions of the Member States beionsidered general principles of Community lawoide found in
Case 11-70. Internationale Handelsgesellsch&CR 1125. paragraph 4 a@hse C-144/04, MangolECR 1-9981.,
paragraphs 74-75

1 These two conventions are further among the sBy@rconventions that are declared to be the fundaateonventions,

also known as the ILO core conventions, thus estaibh principles and rights of such importancecalse binding upon
all the ILO member states regardless of whethey theve ratified these conventions or not. For & ligt of the
fundamental conventions see Arrigo, Gianni and @agailuseppeGlossary of labour law and industrial relations (it
special reference to the European Unia2Q5, p. 9.

12 Case 4-73, NoldECR 491. paragraph 13.
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The EU Charter of Fundamental Rights (Nice Chattag not been formally incorporated in the EU
legal system, instead it was unanimously approvedaapolitical declaration by the European
Parliament, Commission, and Courléilvhich has lead to a discussion of its legal stafusfirst
glance the lack of incorporation would lead to ttanclusion that the Nice Charter has no legal
binding effect on either the EU institutions or tdlember States. As a political declaration theaffe
of the Nice Charter on the legal position of thedamental labour rights will be limited and indirec
as the ECJ is more likely to use the general gslacdf human rights protection in EU law and other
international human rights treaties as referenaeit® decisiong? There are, however, several
arguments to the contrary, i.e. in favour of thelJE€ferring to the Nice Charter, arguments of vagyi
kind and with varying results. Many of these argnteecome to the conclusion that the Nice Charter
is binding upon the EU institutions since they halleproclaimed their intentions of acting in line
with the values of the Nice Chart@rFurther arguments claim that the Nice Charter clitfstes the
acquis communautairen the protection of fundamental rights and thatmply reaffirms rights that
the EU and the Member State are committed to orb#sés of other instrument3in this sense the
Nice Charter is to provide a framework of valueatttwill function as guidance for the ECJ and
national courts when deciding on issues relateddaw?’ In addition the ECJ has had its word on
the role of the Charter. It has declared thahé.principal aim of the Charter... is... to reaffi rights'
which are legally binding due to their provenanmmf other sources recognised by EU f&Whe
Nice Charter can in other words be seen merely gsde for affirming the position of fundamental
labour rights in the EU and even though its imparéashould not be neglectd is currently having

a limited and indirect effeé. This status of the Nice Charter is of relevanaettie further discussion

Bercusson, BrianThe role of the EU Charter of Fundamental Rightduilding a system of industrial relations at EU
level, Transfer. 2003, p. 213 and OJ 2000 No C-368Harter of Fundamental Rights of the European Union

Betten, Lammy,The EU Charter on Fundamental Rights: a Trojan Hoos a Mouse?The International Journal of
Comparative Labour Law and Industrial Relations. 2@01157. Worth noting is that the ECJ in fact did refer to the
Nice Charter neither in the caSase C-341/05 LavaECR? nor in th€€ase C-438/05 VikingsCR?.

For an opinion in line with this from the EU irtgtions see COM(2000) 644 fin&@ommunication from the Commission
- On the legal nature of the Charter og FundameRhts of the European Uniand for analyses oof the legal status
of the Nice Charter see for example Hepple, Bdie EU Charter of Fundamental Righksdustrial Law Journal. 2001,
Bercusson, Brianinterpreting the EU Charter in the context of theiabdimension of European integratioim, Brian
Bercusson European labour law and the EU Charteunfiamental Rights. 2002, Betten, Lamrfisie EU Charter on
Fundamental Rights: a Trojan Horse or a Mous€&Re International Journal of Comparative Labour laawd Industrial
Relations. 2001, Lenaerts, Koen and De Smijter, EAdBIll of Rights" for the European Unio@ommon Market Law
Review. 2001, Sciarra, Silvanaundamental Labour Rights after the Lisbon Age2@85.

See for example Menéndez, Augustin Jd3& Sinews of Peace: Rights to Solidarity in ther@haf Fundamental
Rights of the European UnioRatio Juris. 2003, p. 375, Betten, Lamrnijne EU Charter on Fundamental Rights: a
Trojan Horse or a Mouse?The International Journal of Comparative Labour Lawvd Industrial Relations. 2001, pp.
157-158 and Bercusson, Briafhe role of the EU Charter of Fundamental Righmtsuilding a system of industrial
relations at EU levelTransfer. 2003, p. 213. For a more critical appinoan the current situation see Hendrickx, Frank,
Fundamental Social Rights in Pre- and Post-Constinal Terms,The International Journal of Comparative Labour Law
and Industrial Relations. 2006, pp. 407-433, acogrtth whom there is no directly binding EU Bill of Righifp. 412.

17 SeeCase C-173/99, BECTU, AG OpinidBCR 1-4881., paragraph 27 where Adovocate GeneraidFip states;fact
remains that it (the Charter) includes statementgiwlppear in large measure to reaffirm rights whare enshrined in
other instruments

14

15

16

18 Case C-540/03, European Parliament v Council of theogean UnionECR [-5769., paragraph 38.

19 By the ECJ use of the Nice Charter as an interjivet&tol this might become mandatory due to it beimterpreted as

part of the general principles of EU law, see Bssoun, Brian, et all,egal prospects and legal effects of the EU Charter,
in Brian Bercusson European labour law and the EUt€haf Fundamental Rights. 2002, p. 15.

20 Worth mentioning is that even though the rolehsf Nice Charter might change from that of a framéworthat of an

instrument for judicial review in case it were @ incorporated formally in EU law (Betten, LamnTjye EU Charter on
Fundamental Rights: a Trojan Horse or a Mous€&Re International Journal of Comparative Labour laawd Industrial
Relations. 2001, pp. 161-163.) Art 51(2) EUCHR exgiicexcludes the possibility of using the Nice Charfor

extending the powers and competences of the EUs hwill not be possible to use the Nice Charteaasis for EU
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on the fundamental labour rights within the EU egsias the Nice Charter is an important source for
establishing those rights in EU law.

The European Convention of Human Rights and Fund&hEreedoms (ECHR) is of importance in a
similar manner as the ILO Conventions 87 and 98sesiih is an international legal document, not
adherent to the EU, ratified by all Member Statethe EU? It is mentioned in the ECT and EUT and
the ECJ has referred to this convention and relesse law of the ECtHR.Furthermore the ECHR
has served as a source of inspiration for the Wicarter, as some of its provisions on fundamental
labour rights have been taken directly from the IRCHFor these provisions of the Nice Charter it is
indicated that their scope and meaning must bdairg the corresponding provisions in the ECHR
and cannot go beyond the scope of those providfofs.some extent this confirms the importance of
the ECHR in the EU legal system rather than asggttie Nice Charter and the ECJ might be more
likely to use the ECHR as a source of influenceaises concerning fundamental labour rights.

In relation to the ECHR the European Social Chgi&SC) is also relevant, not least due to the fact
that Article 136 ECT explicitly refers to the ES@beit in a rather vague manner that could cause
doubts of whether the reference as such is actualyating any binding obligations for the
Community to protect the rights established inEI®C?* Nevertheless, the ECJ has made reference to
the ESE® and the ECJ adopted approach to take into acdnternational treaties signed by or on
which the Member States have collabor&tedbuld further strengthen the status of the ESCthed
rights therein as a legal source providing recagmiof rights within the EU. Again we have a legal
source that might not be strictly binding as regatt rights contained therein, but rather serva as
tool or part of the guidelines when the ECJ is ipasfudgements over fundamental labour rights.
Similar status can be granted to the 1989 CommuBiitsrter of the Fundamental Social Rights for
Workers (Social Charter), also referred to in Aeit36 ECT?

The ECJ has clearly stated that fundamental humgdwtsrare enshrined in the general principles of
Community law?® and that respect for fundamental rights forms rtegral part of the general
principles of law protected by the E€Furthermore the case law of the ECJ has cleaatedthat if

a principle is clearly derived from various intetinaal instruments and the constitutional tradision

(Contd.)
legislation, which doesn’t mean that the conteriita egislative act with a proper legal basis ia theaties couldn’t be
inspired by the Nice Charter.

2L http://conventions.coe.int/Treaty/Commun/ChercheSjg?NT=005&CM=&DF=&CL=ENG, last visited 2008-05-31.

22 To mention only one example we havase C-112/00, Schmidberg&CR 1-5659.
23

Betten, Lammy,The EU Charter on Fundamental Rights: a Trojan Hoos a Mouse?The International Journal of
Comparative Labour Law and Industrial Relations. 2001

2 Betten, Lammy,The EU Charter on Fundamental Rights: a Trojan Hoos a Mouse?The International Journal of

Comparative Labour Law and Industrial Relations. 2@0155.

% gee for example Blanpain, Roger, 2008 p. 150.

% gee for exampl€ase 149/77 - Judgment of the Court of 15 June 1:9G&brielle Defrenne v Société anonyme belge de

navigation aérienne Sabena. - Reference for ampiehry ruling: Cour de cassation - BelgiunECR 1365. paragraph
20 andCase 24/86 - Judgment of the Court of 2 Februar§819 Vincent Blaizot v University of Liege andesth -
Reference for a preliminary ruling: Tribunal de pm&re instance de Liege - BelgiuBCR 379. paragraph 20.

2 This approach was adopted by the ECJ early on arabe often referred to when discussing this iss@ase 4-73,

Nold., ECR 491. paragraph 33 being of importance since & liere states that that it is to take into accéths
guidelines supplied by international treaties fdretprotection of human rights on which the MembeteS have
collaborated or of which they are signatories

2 The discussion of the contents of these two ssunik however be very limited in the following @araphs, since their

contents overlap with other sources used for tladyais and the Nice Charter further can be consitiaseto some extent
having overshadowed at least the Social Charter.

29 Case 29-69. Erich Stauder v City of Ulm - SozialaBER 419. paragraph 7.

30 Case 11-70. Internationale HandelsgesellschEfER 1125. paragraph 4.
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common to the Member States that principle mustelgarded as a general principle of Community
law*" This means that if the fundamental labour riglas be considered recognised in international
instruments which the EU Member States have oblienselves to respect as well as being
considered part of the constitutional traditionsnamon to the Member States, then the fundamental
labour rights are doubtlessly to be consideredeagml principles in Community law.

Regardless of the importance attributed to intésnat conventions and EU acts in the form of
political declarations on the fundamental laboghts it is, however, important to bear in mind that
such conventions and acts cannot be used as loasiEUf legislation and their impact will remain

limited to that of serving as guidelines when EW la interpreted? It is therefore in the hands of the

ECJ to develop and ensure the protection of riftasare implicitly recognised in the EU legal arde

Having considered the legal status of these sodomss will now shift to the fundamental labour
rights as recognised therein.

Freedom of Association

The freedom of association should not only be mbggiias an individual civil liberty and fundamental
human right?® but can also be seen as a basic principle esstatiie foundation of an autonomous
collective bargaining systefhand of high importance for a sound economic anthcdeatic
development of societi€sNevertheless, Article 137(5) ECT exempts freeddmssociation from the
EU competences. Undoubtedly this raises problents qarestions in reference to the European
collective bargaining system. Since the freedonassfociation can be seen as a foundation for any
collective bargaining system there is a clear defiithin the European legal system due to the lafck
recognition of this right in the treaties. As itagsempted from the competence of the EU, referémce
the freedom of association is possible only witihi& Member State’s national legal systems and legal
acts adopted by the national governments. HowelerEuropean social dialogue performs activities
similar to those in national collective bargaingygstems, i.e. the social partners negotiate agmesme
concerning employment relations and conditions, thedefore the fact that a right, which can be seen
as part of the foundation of an autonomous collecthargaining system, is excluded from the
competence of the EU is worth debating. This saowdl provide an analysis of the legal status and
contents of the right to freedom of associatiornimithe Community legal order.

However, does the exemption of the freedom of agBon from the competence of the EU
necessarily mean that the right is not acknowledgetie system? It is one thing to say that the EU
does not have the competence to put forward lggialaoncerning a specific right and it is anottwer
say that the right is not recognised by the systanother words the right to freedom of association
could implicitly* be part of the EU law even though the EU doesmetcompetence to legally define
its scope or meaning. The EU legal principles haviee framed in the context of the legal traditions

31 Case C-144/04, Mangol&CR 1-9981., paragraphs 74-75.

32 Betten, Lammy;The EU Charter on Fundamental Rights: a Trojan Hoos a Mouse?The International Journal of

Comparative Labour Law and Industrial Relations. 2@@l 160-161.

The fact that the freedom of association is ensldriin all of the most important human rights coriens and
instruments (Gravel, Eric, et al., 2001, p. 7. gluuto leave no doubt that indeed it ifirdamentahuman right.

33

3 The ILO has gone even further in stressing theoitemce of the freedom of association as a faattiné achievement of

social justice and one of the principal elementshia achievement of lasting peace and sustainegrgss, see ILO,
1996, p. 1. and Gravel, Eric, et al., 2001, p. fiese it is also pointed out that the freedom obaisgion constitutes a
guarantee for the good functioning of a tri-pagdtody such as the ILO.

% |JLO. Organizing for Social Justice - Global Report undbe Follow-up to the ILO Declaration on Fundaménta

Principles and Rights at WorR004, p. 1.

For a discussion on explicit and implicit recogmitof the freedom of association and how thistrighs been considered
as implicitly recognised in the Constitution of tH8A see Leader, Sheldon, 1992, pp. 21-22.

36
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and practices of the Member States and in ordatetide whether the freedom of association is
recognised in the EU system it is important to aerswhat other legal sources are of importance for
the EU as a whole and the individual Member States.

On the international level the ILO has developeitigiples concerning the freedom of association.
The Preamble of the Constitution of the ILO stdteg improvement of certain conditions is urgently
needed and one such improvement consist of theymémn of the freedom of associatidhpne of
the fundamental principles on which the ILO is wa8eSeveral conventions of relevance for the
freedom of association have also been adopted, naiably the ILO Convention number 87 on
freedom of association and protection of the rightorganis€® which is one of the ILO core
conventions. Furthermore the ILO has establishediiadies with the freedom of association as their
special focus. These are the Fact-Finding and Gatich Commission on Freedom of Association,
created in 1950 by an agreement between the ILQtsn&conomic and Social Council of the ¢N,
and the Committee on Freedom of Association, estaddl in 1951 as a tripartite botlyThe aim of
establishing a special supervisory body and praeedhth this focus was to strengthen the ILO’s
supervision of the application of internationaldab standard®

The Fact-Finding and Conciliation Commission hasrbeonvened only rarely. The reason for this is
that the consent of the member state’s governn@anteference on a complaint is required if the
government in question has not ratified the Corieaston freedom of association, and in addition to
this the procedure is long and costly due to thedref hearing withesses and visiting the country in
questiort® The Committee on Freedom of Association on theritland is as a tri-partite body subject
to procedures different from that of the Fact-Fmgdiand Conciliation Commission. Since it was
originally set out to be a preliminary and interstdge of the ILO procedures it doesn’t require the
consent of the member state before examining aitegd” It is legally basing its work on the
freedom of association as a fundamental principléhe ILO Constitution and the Declaration of
Philadelphia. It meets three times a year andesout a preliminary examination of complaints and
recommends the appropriate course of action tdGiheerning Body> The work of this Committee,
as the main examining body concerning freedom sdaiation?® is therefore more of interest as it has
established a series of principles that can be agémternational law on freedom of associafion.

To start of the discussion concerning the ILO Cotiem 87, it is important to know that all 27
Member States of the EU have ratified this Conwerffi Due to this all Member States of the EU are
bound to respect the principles and provisions khiesult from this Convention, as minimum
standard® and the foundation of the freedom of associatfeerdin can be seen as common to all

37 The Constitution of the ILO, Preamble, second paugty

3 Declaration of Philadelphia, adopted on May" 11944, Clause |, point (b). As a fundamental prilecifsteedom of
association is also to be accepted by all the mesifehe ILO, see ILO, 2006, paragraphs 15-16.
39 Further on mentioned as Convention 87.

40 Resolutions of the Economic and Social Council N89(EX) of 2 August 1949 and No. 277(X) of 17 Febyua950;
110th Session of the Governing Body, Official Mirsjtpp. 71-90.

4 L0, 1995, pp.121-122.

42 Gravel, Eric, et al., 2001, p. 2.

4 L0, 1996, pp. 1-2.

4 Gravel, Eric, et al., 2001, p. 10.

4% L0, 1995, pp. 122-123 and ILO, 1996, pp. 2-3.
4 Gravel, Eric, et al., 2001, p. 11.

47 1LO, 1995, pp. 122-123 and ILO, 1996, pp. 2-3.
8 http://www.ilo.org/ilolex/english/index.htm, vigitl on February'2007.

4 L0, 1996, p. 9.
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Member States of the EU.In other words, regardless of whether or not #mué is explicitly
regulated in EU law, there are minimum standardsceming the protection of the freedom of
association applicable within all EU Member StatBsr the further discussion it is, however,
important to analyse exactly what these minimumdsads are.

Article 2, Convention 87 gives workers and emplgyéne right to establish, without previous
authority from the stateotganisations of their own choosihg In reference to this the Freedom of
Association Committee has defined the meaning ®@fatbrding “organisations of their own choosing”
to imply; the establishment of organisations thatiadependent of political parties and other ayea
existing organisations, as well as the importarfcgarkers and employers having the full freedom, in
practice, of choosing which organisation to join emtablish. The Committee further stresses the
necessity of not having restrictions on the numbértrade unions existing within a specific
occupational sector, within a work place or witl@nspecific territory and that regardless of the
existence of such organisations the workers andezhto establish another organisation, should the
so wish. The Committee has also stated that anyirergents which could present practical or
financial difficulties for workers to resign fromteade union might cause a restriction of the wigke
possibilities of free exercise of their right teédom of associatio.The workers and employers are
in other words free to choose with which organgatio associate, they should not be forced to use
their freedom of association only by joining a spe@lready existing organisation and they should
also be free to withdraw from any such organisatidhus, within the limits of the freedom of
association lies undoubtedly also the choice toassebciate. This means that the right to dissoate
implicitly recognised by Convention 87 and explicitecognised by the decisions and principles
developed by the Freedom of Association Committee.

Article 12 (1) of the Nice Charter explicitly reauges the right to freedom of association, but it
contrasts to some extent with other legal souraexerning the freedom of association. Firstly,
Article 12 only recognises the positive aspecteffreedom of association and it ignores the negati

aspect of the same right, i.e. the freedom to diagm which is recognised in many of the Member
States national traditions as well as in the ppiles developed by the ILO Freedom of Association
Committee. Secondly, the article is focused orfridsedom of association in reference to form and joi

trade unions and finally it includes the right targcipate in activities organised by the protected
organisations® The possibilities of conflict between a minimaligiproach and a wider interpretation
of the right to freedom of association need to bmé in mind. As such it is highly important that

Article 12 Nice Charter is interpreted in the lighftthese other legal sources in order for the &U t
fulfil the obligations of protecting rights in aadance with national traditions and international
commitments of the EU and its Member States.

Even though the legal status of the Nice Chartarlmadebated the principles enshrined in the Nice
Charter will undoubtedly become integrated in ti@&) Ease law through the future work of the ECJ in
developing general principles based on values camtmahe Member States. In spite of the fact that
the ECJ only rarely has referred to the Nice Cndrtee case law established so°famdoubtedly

0" Bercusson, Briarkreedom of assenbly and of association (Article i2Brian Bercusson European labour law and the

EU Charter of Fundamental Rights. 2002, pp. 25-26.
1 1LO, 1995, p. 14.
%2 ]LO, 1996, pp. 59-61 and 60-70, paragraphs 273-278-283 and 319.
3 Bercusson, Briarkreedom of assenbly and of association (Article i2Brian Bercusson European labour law and the
EU Charter of Fundamental Rights. 2002, p. 27.

% Case C-173/99, BECTU, AG OpinidiCR 1-4881. ancCase C-540/03, European Parliament v Council of theogean
Union, ECR 1-5769. whereby the ECJ established the Nice Ghastan instrument reaffirming rights that are adse
considered as part of tlagcuis communautaire

% See for exampl€ase C-144/04, Mangol&CR 1-9981., paragraphs 74-75, where the ECJ cleapgesses the fact that
principles common to the traditions of the Memb&t&s are to be considered general principles ofr@amity law.
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leads to the conclusion that the values enshrinedd Nice Charter are to be considered as refigcti
values already enshrined in Community law eitheough other international instruments or through
the constitutional traditions common to the MemlStates. Thus the freedom of association as
recognised in Article 12 (1) of the Nice Charterdifinitely to be considered a general principle in
Community law.

In spite of the freedom of association being exemftom the competences of the EU there are some
cases from the ECJ that have an impact on the toagiheedom of association. The first case of edéer

to the discussion is thechmidbergecase which concerns the balance to be struck batiteebasic
economic freedoms and the freedoms of expressidrassembly. In this case the ECJ concludes that
these rights constitute the fundamental pillarsa afemocratic society. However, the ECJ continues
stating that these are not absolute rights, but ipes/iewed in relation to their social purposeisit
therefore, in the opinion of the ECJ, possibleestnict these rights in the aim of public inter@siong

as such restrictions do not impose disproportiomateunacceptable interference with risk of
prejudicing the very substance of the fundamengdits of freedom of expression and assembly. In
the case at stake, however, the ECJ concludesitha@xercise of these fundamental rights have been
subject to some limitations in order to protect pblic interest. Furthermore the ECJ concludes tha
the restriction on the free movement of goods ddusethis exercise cannot be seen as contrary to
Community law due to the importance of protectimgaagsuring the fundamental rights of assembly
and expressiorf. The explicit protection of the right to organiseArticle 5 ESC further strengthens
the protection of this right. This means that treeflom of assembly and the freedom of expression
both have a strong protection in the legal orddhefEU and the effects on the freedom of assodiati
might be considered obvious. The freedom of asBoni& often referred to as a precondition for the
possibility of exercising the freedom of assemBl{hus the right to freedom of association will also
have to be considered a fundamental right. Thikiesto the fact that in order for having a propsd a
well-functioning assembly the people involved wiked to be associated with each other. If such
association is not given a proper and adequategiroh as a fundamental right then the freedom of
assembly will face the risk of being prejudicedaimay that might threaten the very substance sf thi
right.

It is interesting to note that in tiBchmidberger caséthe ECJ referred directly to the case law of the
ECtHR® in the discussion concerning the right to freedoimexpression and assembly and what
limitations on this right that could be justifieldterestingly the ECJ choose a similar wordinghtat t

of the ECtHR when stating that certain limitatiamisundamental rights, such as those at stakebean
allowed. The ECJ use the wordingstified by objectives in the public intefeand further that any
restrictions of the exercise of this right shoulat ftaking account of the aim of the restrictions,
constitute disproportionate and unacceptable imerhce, impairing the very substance of the rights
guaranteetii60 The ECtHR, on the other hand, state, in 8teel and Others v. UKase, that any
interference must have the form akasonable and appropriate means to be used torertsiat
lawful activities can take place peacefllfnd further that such interference must peoportionate

to the legitimate aim pursued, due regard being twaithe importance of the freedom of expressfn”.
This similarity in standpoint between the ECJ amel ECtHR could indicate that the ECJ in this case
has considered it of some importance to articulagerights established in the ECHR within the EU

% Case C-112/00, SchmidbergBCR |-5659. paragraphs, 73-74 and 79-80.
57 Leader, Sheldon, 1992, pp 22-23.
%8 Case C-112/00, SchmidbergBCR I-5659.

% To be precise paragraph Thse C-112/00, Schmidberg&CR 1-5659. refer to paragraph 101Steel and Others v.
UK, 28 E.H.R.R. 603

0 Case C-112/00, SchmidbergBCR |-5659. paragraphs 79-80.
61 Steel and Others v. URS E.H.R.R. 603
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legal order and in doing so seeking to minimisesdbities of the protection of fundamental rights
between these two legal orders.

As stated both th&chmidberger casand theSteel and Others v. UKase related to the freedom of
expression and freedom of association and thuglé&rti0 ECHR and not Article 11 ECHR in which
the right to freedom of association is enshrinednsilering the standpoint taken of the ECJ in the
Schmidberger caséis thus relevant to provide a brief discussodrirticle 11 ECHR and the related
case law in order to se how the right to freedorassiociation is protected by the ECtHR and whether
this would fit with the EU legal order. In shortetfreedom of association in accordance with Article
11 ECHR means the right for workers to form and joiade unions for the protection of their
interests, but a lot of the case law of the ECtldRtes to the negative aspect of the freedom of
association, i.e. the freedom of dissociaffoibne famous case, in relation to this and also of
relevance to industrial relations and collectivegaining systems, is thBustafsson v. Sweden cHse

in which the ECtHR concluded that trade unions oarfarce an employer to join an employers’
association with whom the trade union has signedliective agreement. This since such a forced
membership would be a breach of Article 11 whiabtgxts not only the right to associate, but also th
right not to associate. The ECtHR concluded furtheat the demand from the trade union that the
employer either sign a substitute collective agmsnor join the employers’ organisation was not
disproportionate in relation to the trade uniomigerest in promoting and protecting the collective
bargaining system. The employer could thus exetbisdreedom of association and avoid joining the
employers’ organisation by signing a substitutéentive agreement with the trade unféthis case

is thus an evidence of the ECtHR wishing to probath the individual right to choose whether or not
to belong to an association and the protectiorrade union rights in order to promote and retain
systems of collective bargainifiy.

Before the enlargement in 2004 there was a unaringonsensus amongst all the, at that time 15,
Member States of the EU in favour of the freedonaggociation, including its counter-right freedom

of dissociatiorf® This situation has not changed much in spite efrétent enlargements. As a matter

of fact all of the new Member States have an eiplcognition of the right to freedom of asso@ati

in either their constitution, labour code or thrbuge incorporation of the ILO Convention 87 in the

national legal systefi. The only country where the right to freedom ofcasation is implicitly

62 For a thorough discussion of Article 11 ECHR anévaht case law see Janis, Mark W., et al., 20083pp-322.

63 Gustafsson v. Sweden,

64 Gustafsson v. Sweden,

% For this conclusion consider also the caéison, National Union of Journalists and otherghe United Kingdom, IRLR

2002 568where the ECtHR stated that the state must provigs fea workers to use the union for representatibiineir
interests or take action in support of their insése because if workers are not granted this cop#ue freedom of
association would be nothing but an illusion, sm@s] Mark W., et al., 2008, p. 318.

®  Bercusson, Briarkreedom of assenbly and of association (Article Ii2Brian Bercusson European labour law and the

EU Charter of Fundamental Rights. 2002, p. 26.

87 This is either clearly specified or obvious in @tmeans from the following reports; Hajdu, Jésed &sikds, Szilvia.
The evolving structure of Collective Bargaining inr&pe, National Report Hungar2006, Detchev, Teodor, et dlhe
evolving structure of Collective Bargaining in Epey National Report Bulgaria2006, Yannakourou, Matina and
Soumeli, Evangelinalhe evolving structure of Collective Bargaining iar&pe, National Report Greece and Cyprus.
2006, Sewerynski, MichallThe evolving structure of collective bargainingHarope, National Report Polan@006,
Tomes, lgor.The evolving structure of Collective Bargaining imur&pe, National Report Czech RepublZ006,
Handiak, PeteiThe evolving structure of Collective Bargaining iar&pe, National Report Slovak republ006, Penko
Natlacen, MetkaThe evolving structure of Collective Bargaining inr&pe, National report Sloveni&2006, Tuch,
Margarita.The evolving structure of Colletive Bargaining inrBpe, National Report Latvi2006, Xureb, Peter G.he
evolving structure of Collective Bargaining in EusgpNational Report Malta2006, Tuch, MargaritaThe evolving
structure of Collective Bargaining in Europe, NatibReport Estonia2006, Tuch, Margaritalhe evolving structure of
Collective Bargaining in Europe, National Report Litmia. 2006, Mesaros, AergheiThe evolving structure of
Collective Bargaining in Europe, National Report Runiaa2006.
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recognised is the United KingdothThere are, however, some examples of limitatianghés right,

for example the right to freedom of associationdomployers has a lower level of protection thar tha
for the workers in Latvid and the negative aspect of the right is to sontengstimited in Austrid?
Regardless of these differences there is a clegorityaof Member States, 23 out of 27 countries,
which have recognised the freedom of associationvtirkers and employers in both its positive and
its negative aspeét.In other words there is no doubt about the faat both the right to freedom of
association and dissociation are to be considesathon traditions for the Member States and thus
recognised within the Community legal order.

The Right to Collective Bargaining

For any system of collective bargaining to functitime right to collective bargaining is a definite
prerequisite and this right is also recogniseceiesal international and European acts. In ordéntb

out exactly what this right means and what its eots of are, an analysis of these legal sourcébevil
provided, starting with the ILO law. Most importafdr the ILO law on the right to collective
bargaining is the ILO Convention 98, one of the It@e conventions. Since all the Member States of
the EU have ratified this Conventidnthe principles and practice enshrined therein tarebe
considered as binding upon the same states.

The ILO law on the right to bargain collectivelyvers both general principles and more specific
aspects of collective bargaining, such as whichkesar and subjects that are to be covered by
collective bargaining. One of the main general ggles relating to collective bargaining is that of
free and voluntary negotiation. This principle efithes the right for workers and employers orrthei
organisations to freely and voluntarily negotiatenditions of employment and also that such
voluntary negotiation of collective agreements farslamental aspect of the freedom of associdfion.
It further establishes the principle of bargainingood faith in order to provide best opportursitier
developing a system of harmonious industrial refegiwith a high level of confidence between the
parties. Within this principle of bargaining in gbtaith lies, according to the Freedom of Assooiati
Committee, the aspects of collective agreementggginding on the parties and a mutual respect for
the commitments within such agreements. In linehwthis lies that the contents of collective
agreements cannot be unilaterally changed by thelogier and that the failure to implement the
agreed conditions in such an agreement is a clekation of the right to bargain collectively as live

®  Davies, Paul and Freedland, Maffhe evolving structure of Collective Bargaining Burope 1990-2004, National

Report United Kingdon2006.

8 Tuch, MargaritaThe evolving structure of Colletive Bargaining inr&pe, National Report Latvi2006.

0 Runggaldier, UrichThe evolving structure of Collective Bargaininggarope, National Report Austri2006.

L In addition to the reports mentioned in footnatesnbers 67-70 the following reports have been disethis analyse;
Dorssemont, Filip, et alThe evolving structure of Collective Bargaining inr&pe, National Report Belgiun2006,
Nielsen, Ruth.The evolving structure of Collective Bargaining inr&pe, National Report DenmarR006, Moreau,
Marie-Ange and Blas-Lopez, EstheFhe evolving structure of collective bargaining Burope, National Report
Luxembourg2006, Bruun, NiklasThe evolving structure of Collective BargainingEarope, National Report Finland.
2006, Ojeda Avilés, Antonidlhe evolving structure of Collective Bargaining inr&pe, National Report Spai2006,
Verhulp, Evert.The evolving structure of Collective Bargaining inr&pe, National Report Netherland2006, Kerr,
Anthony. The evolving structure of Collective BargainingEarope, National Report Irelan@006, Caruso, Bruno and
Zappala, Loredanalhe evolving structure of Collective Bargaining imr&pe, National Report Italy2006, Fuchs,
Maximilian. The evolving structure of Collective Bargaining iar&pe, National Report Germar3006, Moreau, Marie-
Ange. The evolving structure of Collective Bargaining inr&pe, National Report Franc006, Gomes, JulioThe
evolving structure of Collective Bargaining in EuegfNational Report Portuga006, Nystrdm, BirgittaThe evolving
structure of Collective Bargaining in Europe, Nai# Report Swede2006.

2 http://www.ilo.org/ilolex/english/index.htm, visitl on February'$2007.

® |LO, 2006, paragraphs 881 and 925-926.
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as the principle of bargaining in good faiffiThe right to collective bargaining, in accordaméth the
practice established by the ILO, does in other wandlude both the duty for the parties to negetiat
in good faith and the duty to obey by the condgiget up in a concluded collective agreement. # les
stringent, but still clear, recognition of the rigb collective bargaining can be found in Artiél&eSC,
where emphasis is also placed on the importanoegitiations to be carried out voluntarily.

Concerning the right to collective bargaining withhe Community legislation there are a couple of
sources to analyse. Firstly, we will turn to Aicl39(1) ECT that stateShould management and
labour so desire, the dialogue between them at Qamtgnlevel may lead to contractual relations,
including agreements In this article lies in other words the recogmit of a system of collective
bargaining at EU level if the social partners wowidh to establish such relations. This would imtu
imply an implicit recognition of the right to collive bargaining as the rejection of that right Vadou
be completely counter-productive of the idea ofeleping a collective bargaining system. There
would be no logic in recognising a system of bariyey without at the same time recognising the right
to bargain as this right is a fundamental constiter establishing such a system. The right to
collective bargaining can in other words be derifteuin Article 139(1) ECT and is thus implicitly
recognised in the Community legal order.

Secondly, the ECJ has developed case law that istafest for analysing the right to collective
bargaining. In searching for arguments that wastidngthen the idea of the right to collective
bargaining being recognised in the Community legder theAlbany case is of interest; as this case
assures a certain extent of protection for the asggartners’ right to collective bargaining and
collective autonomy through the ECJ statement thdhat; ‘the social policy objectives pursued by
such agreements [collective agreemefitalould be seriously undermined if management abhdua
were subject to Article 85(1) [now Article 81] diet Treaty when seeking jointly to adopt measures to
improve conditions of work and employm&fitThis means that collective agreements have aigerta
extent of immunity to the restrictions in Articld &CT and thus it will not be possible to declare a
collective agreement void in accordance with thigcle. Furthermore this clearly indicates that the
ECJ wishes to protect the autonomy of the colledtigrgaining structures in the EU. Even though the
case concerns a national collective agreement liigkly probable that this protection would also
apply to the social dialogue on the EU level, sithee is now to be considered an important pathef
European industrial relations systems. This givagehfor the future as such a protection is esdentia
for facilitating a development of the European abdlialogue towards a strong and influential
industrial relations system.

A case that not often is referred to in discussimmshe right to collective bargaining is tb&APME
case’/ even though the case actually concerns the rifjhiFAPME to participate in negotiations
under the procedure established in Articles 138-EEIr (at that time Articles 3 and 4 ASP).
Interestingly there is no reference to the rightdflective bargaining as a fundamental right angreh

in the case, instead the right to negotiate diszligsthe case was analysed only as a right totiatgo

in relation to the procedure established in the ABfe fact that negotiations under this procedure
could fall under the fundamental right to colleetiargaining was completely missed by all parties
involved, not even the applicant UEAPME uses tightras an argument in favour of its own case.
Perhaps this is not surprising as the social disggrocedure at that time was newly established and
focus was mainly on how this procedure should fon¢tnot what fundamental rights could be
claimed by management and labour on the Europeah Eonsidering the specific circumstances of
the negotiating procedure in question it is notikahy that the CFI would have come to the same

™ |LO, 2006, paragraphs 934-935 and 939-943.
S Remark by the author.
8 Case C-67/96, AlbanfECR 1-5751., paragraph 59.

" Case T-135/96, UEAPMIECR I1-2335..

80



Fundamentalisation of Industrial Rights in the EWR Intricate Network of Legal Sources and Interatiehs

conclusions, should the right to collective bargagnhave been referred to as a fundamental right in
the case. After all the case concerns a specificquiure of negotiations, not collective bargainimg
general, and in order for that procedure to fumctio balance was needed between the right for
management and labour organisations to participatee negotiations and the efficiency of those
negotiations.

Clearly the right to collective bargaining must tensidered as a dual right containing both the
positive and the negative sides of exercising tigist,”® i.e. management and labour are entitled to
collective bargaining, but at the same time they also entitled not to bargain. This means that
organisations have the right to call for negotiaiowith other organisations, but this other
organisation is also free to choose whether ortoaatespond to this call. In conflicts of interest
between these two sides of the right to collediigegaining there will be a need for striking a bakla
and weighing both rights in their contéxtt is with this in mind that the CFI conclusiomsthe case
are likely to have been the same should the rmglebtlective agreements have been referred todn th
UEAPMEcase.

Nevertheless, the fact that the right to collectdaggaining is two-fold does not justify the lack o
discussion of this right in the EAPME case, which is a serious prejudice of this rigtatd there been
an explicit recognition of the right to collectivrargaining in the EU primary legislation, UEAPME
would most certainly have referred to it in its epp This would not only have lead to an adequate
discussion, but it would also have guaranteed agurand legally justified protection of the riglt t
collective bargaining in the EU legal order. In taed UEAPME assured the right to collective
bargaining for their members through the agreemémmoperation with UNICE® This should not
lead to the conclusion that the right to collectbaggaining isn’t recognised nor given any protacti
in the ECJ case law, instead this merely highligiesneed of having the right to collective bargan
properly recognised in Community law in order tewas that similar doubtful situations will not caus
future prejudice of the right to bargain collective

Recent developments within the ECtHR as concerasritiht to freedom of association and the
inherent elements of this right, might serve tdtfar strengthen the right to collective bargainifige
case law that provides this drastic and interestimgnge in position from the ECtHR is found in the
Demir and Baykara v. Turkey juglgent® In this case the ECtHR found that internationagjional
and national developments concerning the rightai@in collectively required that also the ECtHR
changed its case law concerning this fighnd that the right to bargain collectively indestzll be
considered asohe of the essential elements of the “right to faand join trade unions for the
protection of [one’s] interests” set forth in Artie 11 of the Conventidff the ECtHR thus concludes
that there is a dynamic link between the rightreeflom of association and the right to collective
bargaining, whereby a lack of recognition of thghtito bargain collectively would prejudice the
possibility for individuals to exercise their fremd of association.

8 Veneziani, BrunoRight of collective bargaining and action (Artic#), in Brian Bercusson European labour law and

the EU Charter of Fundamental Rights. 2002, p. 56.

This indicates a clear and close connection betwiee right to collective bargaining and the duynegotiate. Thus, it
can be argued that the right to collective bargajniill be difficult to enforce effectively if theluty to negotiate is
neglected within the system.
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8 The agreement was signed in December 1998 by @etagobs, the president of UNICE, and Jan Kammitigz,

president of UEAPME, see http://www.eurofound.earep/eiro/1999/03/feature/eu9903159f.html.

81 Demir and Baykara v. Turkey,

82 The previous position of the ECtHR was that thetrighbargain collectively did not constitute anénént element of
Article 11 ECHR, se®emir and Baykara v. Turke§,153.
8  Demir and Baykara v. Turke§,154.
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In its reasoning the ECtHR relies on several lesgalrces in addition to the ECHR, because the
understanding of the ECHR and the definition oimgrand notions therein requires that other
international sources, the interpretation of thesgml texts as well as practise developed in the
contracting states reflect their common values. E@HR further concludes that thechsensus
emerging from [such] specialised international mshents and from the practise of the contracting
States may constitute a relevant considerationttier Court when it interprets the provisions of the
Convention in specific casé¥ The choice of the ECtHR to refer to the ESC arelNice Charter
when interpreting the meaning of Article 11 ECRRind concluding that the right to bargain
collectively constitutes an essential element ef tight to form and join trade unions is interegtin
from two aspects. Firstly, it allows the ECtHR tfoange its previous case law and strengthen the
protection of fundamental labour rights offered twe ECHR. Secondly, it strengthens the link
between different sources of human rights protactie well as the legal status of these sourcel, bot
within their specific legal order and other interonal legal orders. The case might thus causesd ne
for the ECJ to further strengthen the protectiohefright to collective bargaining, not least dioe
Treaty-based recognition of the rights establigheétle ECHR and ESN.

Turning to the national regulations governing thghtr to collective bargaining we will see that the
situation is somewhat similar as for the rightieeflom of association. The recent enlargements have
not changed the fact that there is a clear majofityU Member States that have recognised thig righ
either in their constitutions, labour codes or tiyio the incorporation of the ILO Convention 98he t
national legal orde® In three Member States, Estonia, Lithuania andJthiged Kingdom, the right to
collective bargaining is recognised impliciiyyThere are, however, several cases where the negati
aspect of the right to collective bargaining isited. In general this limitation is caused by an
obligation for either management or labour or bptrties to participate in negotiations. Such

84 Demir and Baykara v. Turkey,
8  gee for example §§ 149-150Demir and Baykara v. Turkey,

8 As for the right to freedom of association thddaing national reports have been used for thidyaig Bruun, Niklas.
The evolving structure of Collective Bargaining inr&pe, National Report Finlan®006, Caruso, Bruno and Zappala,
Loredana.The evolving structure of Collective BargainingEnrope, National Report 1taly2006, Detchev, Teodor, et
al. The evolving structure of Collective Bargaining iar&pe, National Report Bulgari2006, Dorssemont, Filip, et al.
The evolving structure of Collective Bargaining inr&pe, National Report Belgiun2006, Fuchs, MaximilianThe
evolving structure of Collective Bargaining in EusgpNational Report German®006, Gomes, JdlicThe evolving
structure of Collective Bargaining in Europe, NatdrReport Portugal2006, Hajdu, Jésef and Csikés, Szilvidne
evolving structure of Collective Bargaining in EuepNational Report Hungan2006, Handiak, Petefhe evolving
structure of Collective Bargaining in Europe, NatibriReport Slovak republic2006, Kerr, Anthony.The evolving
structure of Collective Bargaining in Europe, Natibfeport Ireland2006, Mesaros, Aerghéfhe evolving structure of
Collective Bargaining in Europe, National Report Rumiaa 2006, Moreau, Marie-AngeThe evolving structure of
Collective Bargaining in Europe, National Report Fcan2006, Moreau, Marie-Ange and Blas-Lopez, Estfdre
evolving structure of collective bargaining in Epe National Report Luxembourg006, Nielsen, RuthThe evolving
structure of Collective Bargaining in Europe, Natibfeport Denmark2006, Nystrom, BirgittaThe evolving structure
of Collective Bargaining in Europe, National Repoweslen.2006, Ojeda Avilés, AntonidThe evolving structure of
Collective Bargaining in Europe, National Report Spa2006, Penko Natlacen, Metkd@he evolving structure of
Collective Bargaining in Europe, National report Sdova. 2006, Runggaldier, UrichThe evolving structure of
Collective Bargaining in Europe, National Report Aigst 2006, Sewerynski, MichalThe evolving structure of
collective bargaining in Europe, National Report &od. 2006, Tomes, lgorThe evolving structure of Collective
Bargaining in Europe, National Report Czech Repul®i@06, Tuch, MargaritaThe evolving structure of Colletive
Bargaining in Europe, National Report Latvi2Z006, Verhulp, EvertThe evolving structure of Collective Bargaining in
Europe, National Report Netherland006, Xureb, Peter GQhe evolving structure of Collective BargainingEaorope,
National Report Malta2006, Yannakourou, Matina and Soumeli, Evangeliftze evolving structure of Collective
Bargaining in Europe, National Report Greece and Qgp2006.

87 See Davies, Paul and Freedland, Maite evolving structure of Collective Bargaining inr&pe 1990-2004, National

Report United Kingdom2006, Tuch, MargaritaThe evolving structure of Collective Bargaining inr&pe, National
Report Estonia2006, and Tuch, Margaritdhe evolving structure of Collective Bargaining inr&pe, National Report
Lithuania.2006.
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limitations on the right not to bargain collectiyelan be found in for example Belgium, France and
Swederf® Not surprisingly these are countries where thdective bargaining system can be
considered fairly strong and it is thus a clearidation of the close link between an efficient
enforcement of the right to collective bargainimgl ahe duty to negotiate in good faith.

The Right to Industrial Action

As for the freedom of association the right to isitial action is often seen as a fundamental labour
right as well as a principle facilitating colleaisbargaining. In terms of theoretical conceptiohs o
rights, the right to strike is closely linked toethright to freedom of association, but can be
conceptualised in two different ways. Either it ¢tnconsidered an instrumental right as it is ansea
necessary for making the right to freedom of asdmri and trade union activities effective; oranc

be seen as an independent right, a species oigthteto freedom of association based on the idat th
individuals should not be penalised for doing ailieely what they are entitled to do aldfidn this
second way of conceptualising the right to strikésiseen as an individual right that is exercised
collectively.

The instrumental conception does, on the other haffdr a close link to a basic assumption in
theories on industrial relations and collectivedgaaming, which is that of the imbalance of powers
between labour and management and the need tce aaeaystem whereby the weaker party, i.e.
labour, can be assured some protection in ordeotdwecome exploited. The instrumental conception
of the right to industrial action includes both tight to strike and the right to impose lock-oatsl as
such it gives similar rights, in principle, to batmployers and employees. This principal recogmitio
of the same rights to both sides of industry i®mfteferred to as the principle of equality of arms
found in most countries where the right to indadtaiction is based on the instrumental conception.
financial terms the trade unions probably gain nfowen having this right acknowledged as practical
effects caused by the exercise of the right tostrihl action are likely to cause financial damage
the employer. This means that the right to indak&ttion can be seen as a means of levellinghaut t
balance of power between labour and managementhasdmproving the chances for labour to have
their requests heard by the employer.

As for the freedom of association Article 137(5)TE€xempts the right to strike and impose lock-outs,
i.e. industrial action, from the competences of e Regardless of this exemption there is however
some protection of the right to strike in the Conmity legislation. An example of this is Article 2,
Council Regulation 2679/98, according to which fhee movement of goods may not affect the
exercise of fundamental rights, including the righstrike, as recognised in the Member Statess Thi
means that in spite of Article 137(5) ECT, Communégislation protecting the right to strike does
exist. This regulation does, however, only recogrige existence of the right to industrial action i
relation to the free movement of goods within eaational system of the Member States and not in
relation to the European level social dialogue. @again we are thus faced with the question of
whether or not it is possible to derive the rectigniof this right within the EU legal system from
other legal sources, such as the ILO ConventiotseoMember States’ national legislation.

Considering the ILO Conventions 87 and 98, thetrighndustrial action is not mentioned in any of
the Articles in those Conventions. However, theeBmm of Association Committee has in its

8 See Dorssemont, Filip, et dlhe evolving structure of Collective Bargaining iar&pe, National Report Belgiurd006,

Moreau, Marie-AngeThe evolving structure of Collective Bargaining inr&pe, National Report Franc006, and
Nystrom, Birgitta.The evolving structure of Collective Bargaininggarope, National Report Swed&06.

8 Leader, Sheldon, 1992, pp. 182-183 specificallytmn right to strike and pp. 22-25 for a more gehdiscussion on

independent and derivative/instrumental conceptidrasright.
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decisions developed principles concerning the righstrike?® principles that are to be respected
within all the EU Member States due to their mersbigr of the ILO and ratification of the relevant
Conventions. The Committee has decided that th tigstrike is a fundamental right of workers and
their organisations, a legitimate and essentialn®ed promoting and defending workers’ and trade
unions’ economic and social interests and thawdipition for federations and confederations td cal
for strike is incompatible with Convention 87As for the employers’ right to impose lock-oute th
ILO law seems to exclude this right for the emplsy&\ll reference to industrial action that can be
found in the digest of the Freedom of Associatiam@ittee is made in terms of the right to strike as
a means for workers and their organisations to ptenand defend their economic and social
interests”? The closure of an enterprise in the event of iiests considered to be an infringement of
the freedom of work of persons not participatingaistrike®® but this is not clearly implying that a
lock-out would be considered in the same mannas. thus somewhat unclear what the legality of a
lock-out would be according to ILO law.

Another international source worth debating whensatdering the right to industrial action is the
ECHR, as Article 11 therein clearly provides a potibn of the freedom of association. However, in
relation to the right to industrial action Articld ECHR poses more problems than actual solutlons.
fact the ECtHR has not been very clear in whetherod the right to strike is protected by the ECHR
or not. In the casBnison v. UKthe ECtHR did state that a prohibition upon &stdould be a breach
of Article 11(1) ECHR, but nevertheless it conclddkat the restriction of the strike at questiorswa
lawful in accordance with Article 11(2) ECHR inspfawas a proportionate measure necessary in a
democratic society for the protection of oth&r§he ECtHR has further declined to recognise the
right to strike as a fundamental right protectedthiyy ECHR in the casBchmidt and Dahlstréom v.
Swedenln this case the ECtHR held that where the righstrike exists in national law, it may be
limited without infringing Article 11 ECHR. It fuhier concluded that the freedom of association
includes a right for workers to be granted the capao strive, through the medium of unions, foe t
protection of their interests, but the right taketiis only one means to this end and not the oni?®

The ECtHR has thus declined from recognising tghtrto strike as a fundamental right in spite of
recognising its function as an instrumental parthef freedom of association. Since the right tikestr
most likely is the strongest instrument availalletfade unions in their task of promoting the iegts

of their members, this can be considered questiendibtrade unions are only left with weak and
easily waived means in disputes with employers @ieyunlikely to be able to properly protect the
interests of their members. Considering the spectiaracter of the employment relationship, where
the employer undoubtedly is the stronger partwatld be irrational to reject the weaker party luf t
contract the one instrument that provides a credily for balancing the distribution of power more
evenly between both parties to the contract. lati@h to the Community objectives of increasing the
standard of living and working within the Commungiych a narrow interpretation of the freedom of
association and the right to strike would hardlyabeisable. With this in mind it is not surprisitigat
the Esqch has completely left out the ECHR when disicig the right to strike in tHeaval andViking
cases.

% The Committee has stated thahé right to strike is arintrinsic corollary to the right to organize proted by
Convention No. 87 ILO, 2006, paragraph 523.

1 |LO, 1996, paragraphs 473-475 and 478 and ILO62p@ragraphs 520-522 and 525.

92 See for example ILO, 2006, paragraphs 520-522, 528527 and 540.

% |LO, 2006paragraph 676.

% UNISON v. UK,

% Schmidt and Dahlstrom v. Sweden,

% For a further discussion of these cases see futthen in this sectionCase C-341/05 LavaECR I-11767. an€Case C-
438/05 VikingECR 1-10779.
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The ECtHR has, however, recently made a drastiogghan position concerning the right to collective
bargaining in such a manner that a similar shifpadgition in relation to the right to industrialti@o
would not seem too far aheddThe ECtHR has in fact recognised that there isomyanic link,
between the right to freedom of association andrigjtet to bargain collectivel§? The instrumental
conception of the right to collective bargainingshéhus been adopted by the ECtHR and the
possibility for a similar approach towards the tigth industrial action has increased by this siitice
would not truly make sense for the ECtHR to adbptihstrumental conception of one right and then
not do so for another right having many similarrelegeristics. The ECtHR based its reasoning in this
case on the ESN and the Nice Charter in additioineoECHR and ILO Conventions and since the
ECJ has resorted to the case law of the ECtHRsmegswhere context and legal instruments have had
a similar relation it is quite likely that the E@dll need to consider this development in futurees
Whether such consideration is likely to changeEk& case law developed in thaval and Viking
casess, however, doubtful.

Considering the status of the right to industriztian within the case law of the ECtHR as the twhe
the ECJ judgements in thaval andViking caseshe ESC would have posed a better option to justif
the recognition of the right to industrial actios a fundamental right. This is because Article 6(4)
ESC includes collective action under the rightatdective bargaining. The reason for this inclusafn
the right to collective action under the right wllective bargaining is simply that it is considera
means to ensure the effective exercise of the tmhbllective bargaining. The ESC thus provides us
with an instrumental conception of the right tousttial action, but based on the right to colletiv
bargaining rather than the freedom of associatimerestingly reference to the ESC is only made in
the Viking cas& and not the_aval casebut why it is mentioned in one case and not therois not
very clear.

The right to strike in the Nice Charter, Article pBovides for the right ... in cases of conflicts of
interests, to take collective action to defend rtleterests, including strike actiénThis is a clear
recognition of the right to industrial action, hutis not without problems. Apart from the former
difficulties discussed concerning the legal staifishe Nice Charter, the explicit recognition oéth
right to industrial action therein is complicatetiem put in relation to the regulations governinig th
right in the Member States. The right to strikenisome Member States explicitly recognised in the
constitution or in the labour code, for example 8&e Denmark, Estonia, Rumania, Latvia and
Belgium;® in some recognised implicitly, Finlan®f, and in some it is considered not a right but
merely a freedom, for example the United KingdS8hfurther difficulties occur when the employers’
right to impose lock-out is considered as manyheffMember States constitutions do not refer to-lock
outs, instead this right is often implicitly exckdior referred to as a mere freed8in fact only

% The change is to be found in the cBsamir and Baykara v. Turkeggelivered almost a year after thaval andViking

cases.

% See the previous section on the right to collectimrgaining and the caBemir and Baykara v. Turkey,

% Case C-438/05 VikindECR? paragraph 43.

100 Nystrom, Birgitta.The evolving structure of Collective BargainingHnrope, National Report Swede?006, Nielsen,

Ruth.The evolving structure of Collective Bargaining iar&pe, National Report DenmarR006, p. x, Tuch, Margarita.
The evolving structure of Collective Bargaining imr&pe, National Report Estoni2006, Mesaros, Aerghelhe
evolving structure of Collective Bargaining in EusgpNational Report Rumani2006, Tuch, MargaritaThe evolving
structure of Colletive Bargaining in Europe, NatidriReport Latvia.2006 and Dorssemont, Filip, et dlhe evolving
structure of Collective Bargaining in Europe, Nat& Report Belgium2006.

101 Bryun, NiklasThe evolving structure of Collective BargainingSarope, National Report Finlan@006.

102 gee for example Veneziani, BrurRight of collective bargaining and action (Artic?8), in Brian Bercusson European

labour law and the EU Charter of Fundamental Rig?@62, pp. 59 and 61 and Davies, Paul and FreedMark. The
evolving structure of Collective Bargaining in Eusop990-2004, National Report United Kingddf06.

103 v/eneziani, BrunoRight of collective bargaining and action (Artic®8), in Brian Bercusson European labour law and

the EU Charter of Fundamental Rights. 2002, pp. 5964n
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Denmark, Finland, Estonia, Ireland and Sweden hegelations that clearly and explicitly include the
104

right to impose lock-outs within the right to indiigl action:
In relation to this it is worth noting that the wlarg of Article 28 provides an instrumental conaapt

of the right to industrial action, i.e. the rigbtdollective action is derived from the right teddom of
association as an essential means for protectidgpeomoting the interests of those exercising their
freedom of association. This instrumental conceptibthe right to collective action falls well imé
with the conception of the right to industrial actiin some Member States, e.g. Germany or the
Scandinavian countries, whereas other Member Ssatels as France have a significantly different
conception of the right to collective action, ias. an independent right adhering to the individioiat,
exercised collectively. The instrumental conceptidrthe right to collective action as shown in the
Nice Charter is thus problematic in the sense aghtat should be contained within this concept. This
since the instrumental conception of this right lddead further to the principle of equality of am
and thus indicate that also the employers’ righintpose lock-outs ought to be part of the right to
collective action, an issue that can be consideigily controversial in several Member States.

Regardless of these difficulties it is, howeversgible to find a strong majority of the Member 8gat
having recognised the workers’ right to strike eaagnition that they have all committed themselves
to through the ratification of the ILO Conventio88 and 98. Concerning the employers’ right to
impose lock-outs it is difficult to draw a conclasias to whether some traditions common to the
Member States can be considered to exist even lthiugas a clear recognition in some national
systems. In order to argue in favour for a Comnyungicognition of the right to impose lock-outs
recourse would have to be taken to the Nice Chatere the instrumental conception of the right to
industrial action would lead to the conclusion thia¢ right to impose lock-out should also be
included, especially considering the vague disomcttherein between workers’ and employers’
organisations with reference to the right to indakaction.

The discussion on whether or not the right to ctiNe action is recognised as a fundamental right i
Community law might seem irrelevant considering tlutcome of thd_aval and Viking cases® in
which the ECJ clearly concludes that the rightttikes is a fundamental right protected by Community
law.’®® In both cases, with reference to the ESC, the @dbvention 87, the Community Charter of
the Fundamental Rights of Workers and the Nice t&hathe ECJ concludes thahé right to take
collective action, including the right to strikeust therefore be recognised as a fundamental right

104 Nielsen, Ruth.The evolving structure of Collective Bargaining imr&pe, National Report Denmar006, Bruun,
Niklas. The evolving structure of Collective Bargaining iar&pe, National Report Finlan®006, Tuch, MargaritalThe
evolving structure of Collective Bargaining in EusgpNational Report Estoni®2006, Kerr, AnthonyThe evolving
structure of Collective Bargaining in Europe, NatdrReport Ireland.2006 and Nystrom, BirgittaThe evolving
structure of Collective Bargaining in Europe, Nat# Report Swede2006.

105 Case C-341/05 LavaECR? andCase C-438/05 VikingECR?

108 The importance of these cases for Community lapedally the social dimension, is highlighted ie ithtense debate of
these cases both before and after the judgements detivered. For some of the more interesting rijomtions see
Barnard, Catherindmployment Rights, Free Movement Under the EC YJraad the Services Directive008, Davies,
A.C.L., One Step Forward, Two Steps Back? The Viking andll@ases in the ECJndustrial Law Journal. 2008 and
Malmberg, Jonas and Sigeman, Tohedustrial actions and EU economic freedoms: Th#oaomous collective
bargaining model curtailed by the European Courtloétice,Common Market Law Review. 2008. In addition to thes
contributions international work shops have beearsyed providing rich discussions between legablseh, practicing
lawyers, trade unionists, employers’ representatia®d representatives from national governmentso Twerth
mentioning here are the seminar ‘Industrial actiod free movement — Nordic and Balierspectives on the judgements
from the ECJn cases C—-341/05 Laval un Partneri and C—438/G5 Iiiternational Transport Workers' Federation and
The Finnish Seamen’s Union’ that took place atUinéversity of Helsinki 14 January 2008; and theKivig and Laval
Round Table’ that took place at the faculty of Lavihee University of Cambridge 1 February 2008 arghaized by the
Centre for European Legal Studies.
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which form an integral part of the general prin@pl of Community law'®” However, in spite of
answering the question of whether the right tokstias the status of a fundamental right in the
positive, neither of these judgements providesllaaiuswer to the question of the contents of this
right. In fact, the judgements actually raise mguestions in this regard, especially when the right
industrial action is considered in relation to theropean social dialogue and the possibility fa th
European social partners to exercise this right.

There is thus a need for further discussion ofdhesses, considering the contents of the right to
industrial action and the implications for the Epgan social dialogue. The reason for this being tha
not only the recognition of the right to strike thalso the contents with which such a recognifili

the right to strike is of importance for the actarsd how the power is distributed between them in
their relations. In order for trade unions to bé&eab exercise the right to strike at the Europleasl,

the right must also contain the possibility forrth do so. If the right to industrial action islted in

a manner that prevents it from being exercisedny @her manner than at the national level or
possibly in cross-border situations, but not inrdowation encompassing several member states or the
entire EU, then this right will nevertheless not fleadily available for the European trade union
federations. The question then, will be what vadukindamental right has in the Community legal
order, when the right in question is not readilpitable to be exercised by Community actors whose
interests and a capacity to promote those intedegiend upon that right?

To start off it is clear that both judgements gareanswer to the question of when industrial adson
not considered as complying with Community law. Tleval casé® clearly states that industrial
action cannot be considered lawful when exercisétt the purpose of concluding a collective
agreement that is to override an already existimlpctive agreement solemnly because the existing
collective agreement applies terms and conditi@tsrchined in accordance with the law and practice
of another Member State than the one where theatolé action is exercised or intended to be
exercised® In other words, collective action cannot be exs&diin a manner that contrasts with the
Community principles on non-discrimination basednationality. However, taking industrial action
in order to conclude a collective agreement thatoigeplace another already existing collective
agreement may very well be considered in accordaitbeCommunity law as long as the main reason
is not in contrast with the principles of non-disgnation. It could thus be possible for trade unsido
take action in order to push the employer to catela collective agreement that will replace another
already existing collective agreement with a sigatfitly lower level of protection than that found i
the collective agreements concluded by the mosesentative employers’ and workers’ organisations
at the national levef?

The Laval casefurther answers the question on what demands wadms can make in situations
concerning posted workers, strictly limiting thengends of the trade unions in the host country to
issues specifically contained in the Posted Workersctive™* and thus excluding the possibility for
taking collective action in order to push for demtsnvith a wider scop&? The possibility for trade

107 Case C-341/05 LavaECR?, paragraph 91 and reference to the internationhEU soruces is made in paragraph 90 of
the same judgement; afxhse C-438/05 VikingsCR?, paragraph 44 and reference to the internattotbhEU sources is
made in paragraph 43 of the same judgement.

198 |n spite of having implications mainly for tradeions at the national level and in cross borderasibns, the contents of
the right to industrial action as granted in thevdlacase is still of such importance that it isuaddle to include a
discussion thereof.

109 Case C-341/05 LavaECR I-11767.

10 This is also the solution suggested for the prohtic issue of the Swedish Lex Britannia in Ahlbetgrstin, et al..The
Vaxholm case from a Swedish and European Perspgttiaesfer. 2006, p. 166.

11 0J No L 18/1997Directive 96/71/EC of the European Parliament ahe of the Council of 16 December 1996
concerning the Posting of Workers in the Framewdithe Provision of Services

112 case C-341/05 LavaECR I-11767.
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unions to take collective actions in cross-bordarasions is thus limited, both in terms of using
collective action as a means to push the emplaysign a collective agreement and in terms of what
demands the trade union in the host state can makehalf of the posted workers. This means that
the possibilities have been limited for trade usijagspecially in high cost countries, to combatadoc
dumping and assure the same level of protecticalltevorkers performing work, as nationals or as
temporarily posted workers, on the labour market ¥echich the trade union in question is
representative. Nevertheless, the impact of tidggment for the European social dialogue canbsill
considered as fairly limited in that it deals wittdustrial action at the national level and in sros
border situations, but no answers are providederointg collective action at the European level.

As for theViking caseand the limitations it identifies for the right itedustrial action, the issue could
be considered more complex, as well as of greatpoitance for the European social dialogue since
the case concerns collective action and trade usimategies with an international character and
scope. First of all, the ECJ states thhe“right to take collective action for the protieat of workers

Is a legitimate interest which, in principle, jUsts a restriction of one of the fundamental freedo
guaranteed by the Treaty ... and that the protectibmorkers is one of the overriding reasons of
public interests recognised by the CALUf Something worth noting about the position takethyy
ECJ in this case is Bercusson’'s commethie“question is not whether fundamental rightsifjst
restrictions on free movement; rather free movemeuost be interpreted to respect fundamental
rights’*** with reference to the opinion of the Advocate Gahim theOmega caseAdvocate General
Stix-Hackl stated that it isnfecessary to examine the extent to which fundainggtds admit of
restrictions and further

“the fundamental freedom concerned and particuldaty circumstances in which exceptions are
permissible must then be construed as far posgibfich a way as to preclude measures that
exceed allowable impingement on the fundamentditsigoncerned and hence preclude those
measures that are nor reconcilable with fundameiugads.”

However, also in the Omega case the ECJ adoptedpmach that the protection of fundamental
rights “is a legitimate interest which, in prina@pljustifies a restriction of the obligations impdsby
Community law, even under a fundamental freedomaniaed by the Treat{® thus continuing on
this line in the Viking and Laval cases. One reasbat makes this approach by the ECJ
understandable is the fact that the EU has bedh ujuiand developed with a focus on economic
interests, rights and policies and therefore thertinds itself limited to interpreting what restions

on the economic freedoms that might be allowedjerathan considering when such an economic
freedom might justify a limitation of a fundament@docial) right. With the above mentioned
comment, in spite of being published before theg@mdent was delivered, Bercusson succeeded in
pointing out that the social deficit within the Edvery well reflected in the reasoning of the EUJe
question thus remains whether the ECJ will, ovenecapable of, compensate for this social deficit.

Nevertheless, the ECJ conclusion that the protecfavorkers is a legitimate interest which justi
a restriction, by means of collective action, o of the fundamental freedoms could, at first gianc
provide a fairly broad interpretation of when cotlee action is lawful in terms of Community law.
However, the ECJ continues and adopts an intetpmetaf the right to collective action as also
including a requirement of proportionality in angyowith the principal requirement of proportionglit
for restrictions on the fundamental freedoms. Fifsdll the ECJ requires that the jobs or condgioh

113 Case C-438/05 VikindECR?, paragraph 77.

114 Bercusson, BriariThe Trade Union Movement and the European Uniadgé@ment DayEuropean Law Journal. 2007,
p. 303.

115 Case C-36/02 Omega, AG OpinidBCR 1-09609. paragraph 53 also quoted in BercussoanBFhe Trade Union
Movement and the European Union: Judgement Bayopean Law Journal. 2007, pp. 303-304.

118 Case C-36/02 OmegECR 1-09609. paragraph 35.
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employment need to be jeopardised or under setiwaat in order for collective action, such as tiat
stake in the Viking case, to fall within the objeetof protecting the workers! This requirement can
be considered as strictly limiting the cases witetkctive action, such as that at stake in the cas.
collective action having a transnational charaatethat it is coordinated by an international trade
union federation, can be used as a means to prahwteterests of the workers.

Secondly, if the requirement of jobs or conditimissmployment being jeopardised or under serious
threat is fulfilled, then the ECJ continues andestéhat such collective action will have to Iseitable

for ensuring the achievement of the objective peatsand does not go beyond what is necessary to
attain that objectivé*® Within this requirement of proportionality liesrfoer the requirement that the
organisation exercising the right to industriali@ectshould not have other means at its disposal
which[are]less restrictive of the freedom of establishmemtrder to bring to a successful conclusion
the collective negotiations entered into ... and Wwethat[organisation has¢xhausted those means
before initiating such actiah*® Undoubtedly, the proportionality requirement pkce strong
limitation on the right to industrial action, a ltettion that might not even be considered in acaoce
with the protection granted this right in the MemBégates. As pointed out by Bercusson, the Conrts i
the member states have been very cautious in agogtich a principle for the right to strike, naide
due to the close link between this right and thecess of collective bargaining and the necessity
therefore to examine the right to strike in the teahof the bargaining process. Applying a test of
proportionality when examining the legality of agdtive action would seriously prejudice the state’s
impartiality in economic disputes and therefores tis been avoided in most member stafes.

The principle of proportionality applied by the EGA the right to industrial action is, however,
applicable only in situations that fall under tlwge of Community law, i.e. collective action wih
transnational or cross-border character. The naltisystems will thus not be affected. This raises t
qguestion of whether there are any good reasonspleing stricter limitations on coordinated
collective action than action taken by a singleamat trade union. By examining the policy on FOCs
adopted by the ITF the answer would be a cleaiméact the action taken by the ITF in relation to
the coordination of collective action can only bensidered as modest as it consists of issuing a
circular to the affiliates and leaving at the ditimn of the affiliates to decide whether or not
collective action is lawful and advisadfé. Placing stricter limitations on such coordinatias
promoted by the ITF than on collective action taksninitiative of an individual and sole national
trade union would thus seem disproportionate. fearthore, if collective action was to be taken on
initiative from a European trade union federatishpuld it necessarily be considered coordinated
collective action, subject to the proportionaligquirement, or could it not in the strive for Eugap
integration be considered as collective actioriatétd by one trade union, the only difference being
that its scope is European and not national?

117 Case C-438/05 VikindECR?, paragraph 81.
118 Case C-438/05 VikindECR?, paragraph 84.

119 Case C-438/05 VikindECR?, paragraph 87.

120 Bercusson, BrianThe Trade Union Movement and the European Uniadg@ment DayEuropean Law Journal. 2007,

p. 304.

For a further discussion and analysis of the I'Bkcy on FOCs see for example Northrup, Herbert Rl. Sorase, Peter
B., The International Transport Workers' Federational of Convenience Shipping Campaign: 1983-1995,
Transportation Law Journal. 1995, Koch-Baumgartégrick Trade Union Regime Formation Under the Conditiohs
Globalization in the Transport Sector: Attempts Taansnational trade Union Regulation of Flag-of-@enience
Shipping, International Review of Social History. 1998 orlie] Nathan,Global Collective Bargaining on Flag of
Convenience Sippingritish Journal of Industrial Relations. 2004. Thedwesty of the ITTF action in théking case has
also been pointed out in Bercusson, Bridhge Trade Union Movement and the European Uniamtgément Day,
European Law Journal. 2007, p. 305 and also foeth68 on that page.
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Another issue of relevance to the discussion caoirgrthe principle of proportionality and the right
to industrial action is the question of whetherhsacprinciple could justify the recognition of the
employers’ right to impose lock-outs? It would se#ttat assuring that both sides of industry have
access to similar ‘arms’ in relation to each othed the aim of protecting their interests wouldals
render such actions more proportionate. This smiutan be found in Germany where the principle of
‘equal arms’ has been used to justify the recogmitif the right for employers’ to impose lock-outs.

Constitutionalisation of the Fundamental Labour Rights?

The discussion concerning whether or not the furegeiah labour rights are, or should be recognised,
in the EU legal system, results in an affirmatidntreeir existence. It does however not solve the
guestion as to how these rights are best prote€@ctors of importance for this discussion are the
possibilities to ensure the protection, effectivdoecement and practical exercise of the rights in
question. The lack of explicit recognition of thegsghts in the EU legal system raises doubts and
discussion of the legal status of these rigfftst is, however, likely to find several arguments i
favour of incorporating the fundamental labour t&jim the treaties of the EU.

Consider the following idea of what fundamentahtggare: Fundamental rights constitute a concrete
embodiment of the basic principles around whichghbtical community is structured? If this is
put into relation with the fact that the Europeacial dialogue is an integrated part of the policy
making structures of the EU it is clear that theibarinciples necessary for a well functioningiabc
dialogue are to be considered fundamental rightsther words the freedom of association, the right
to collective bargaining and the right to indugtdation are all to be considered fundamental right
the EU. This is true due to the fact that thesbtsigire the founding pillars of any industrial telas
system and such systems are part of the politinattsires not only in the Member States, but also o
the EU level by means of the European social digdo¢n other words the fundamental labour rights
are all to be considered fundamental rights withim EU legal system, in spite of two of them being
explicitly excluded from the competencies of the. EU

The European social dialogue is given a role asra @f the EU policy-making system, through
Articles 138-139 ECT, but the founding principlestioe social dialogue are not given the explicit
recognition as fundamental rights in that samecpatiaking system. Thus there is a deficit in the
legal system as these fundamental rights are mengihe appropriate recognition and the effective
protection of these rights could thus be prejudi&tvithout a doubt a possible constitutionalisation
of the fundamental labour rights poses problemkiwithe EU legal order, not at least due to thé fac
that the freedom of association and the right wustrial action are both excluded from the EU
competences in accordance with Article 137(5) ETHiis means that this article would have to be
interpreted very narrowly or be delet€dltogether in order to have consistency with astiutional
protection of the fundamental labour rights. Inesrfbr the EU system not to intervene too much with

122 The fact that discussions are needed in ordenswer the question whether or not the fundameatadur rights are

recognised in the EU legal system clearly provesettistence of this problem.

123 Menéndez, Augustin Jos&he Sinews of Peace: Rights to Solidarity in ther@heof Fundamental Rights of the

European UnionRatio Juris. 2003, p. 382.

124 1n reference to the Nice Charter and some of tiesaments proposed by Working Group Il on the ChaBrcusson

states thatlf the competences of the EU do not cover all tiieldmental rights guaranteed by the Charter, thiaumse
that the EU could not protect these right&nd further ‘If fundamental rights are subordinated to EU comapets, they
are only protected to the limit of EU competentésd he concludes thatEU competences are needed for the full
implementation of EU Charter rights promoting an Bystem of industrial relatiofsBercusson, BrianThe role of the
EU Charter of Fundamental Rights in building a systef industrial relations at EU leveTransfer. 2003, pp. 222, 224
and 226.

Bercusson, BriarfFreedom of assenbly and of association (Articlg i2Brian Bercusson European labour law and the
EU Charter of Fundamental Rights. 2002, p. 27.
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nationally established practices and principleshenfield of fundamental labour rights and systeins
industrial relations, the narrow interpretation Afticle 137(5) ECT would probably be most
appropriate.

The recognition of the fundamental labour righteglaot automatically mean that the EU would gain
competence to regulate them in a way that woulgsly affect the national systems. Instead these
rights could be recognised within the EU legal orisea way that clearly states the recognition of
these rights as referring to the European levgdossible wording of such recognition could bie"
freedom of association and collective bargaining¢luding the right to industrial action, are
recognised as fundamental rights exercised at thii@unity levél This way the recognition of the
fundamental labour rights would still function imé with the limited competence of the EU as
regulations adopted by the EU institutions wouldydse possible in reference to the EU level. By
including the specific reference of the rights Igeiacognised exercised at the Community level, any
interventions from the EU referring to the natiolelels would be excluded from the framework and
the implications on the national legal and indastrielations systems could thus be minimised.
Furthermore, such a recognition of the right tdesttive action would also solve the problematiciéss

of whether this right is readily available to becmised by the European social partners. In other
words, the fundamental labour rights need to begeised on the EU level in order to avoid
confusion and this could be done in a manner tbébws the practice there is, in line with the
guidelines to be found in the communications frér® €ommission concerning the European social
dialogue.

Fundamental rights can only be upheld if citizeres @vare of their existence and conscious of the
ability to enforce them and the effective safegimydf fundamental rights as a rule presupposes
judicial protection. Furthermore the restrictiontibé EU’s competences as regards fundamental rights
contrasts with the paramount relevance of thesesl® The implicit existence of fundamental rights
within a legal system, but absence of their redtmmi in the constitution or legal codes of that
system, obviously poses a paradox and the neefbifimial incorporation of these rights in the EU
legal system is evident. As pointed out by Ahlbé&gjun and Malmberg:the system of ‘checks and
balances’ in EU law presupposes that the legislator the future can change the law when
interpretations from the courts are regarded asdieg to unacceptable results. No such possibility,
with the exception of a change in the EU Treatystexn this specific casp.e. for the right to
industrial action].?®” In other words, relying solemnly on judicial aéisim and ultimately the
decisions of the ECJ for the protection of the titghindustrial action can hardly be considered an
acceptable level of protection for a right that taes status of a fundamental right. Thus, the deed
constitutionalisation of the right to industriatiaa is evident.

Clearly there is a democratic deficit in a systetrere principles concerning fundamental rights are
developed solemnly by the court and not throughdgraocratic decision making procedures. In order
to legitimately establish a protection of fundanaémabour rights in the EU these rights need to be
incorporated in the treatié¥ Such incorporation is not only necessary in ortterensure the

protection of fundamental labour rights but it iscaof utmost importance in order to build up a

126 Report of the Expert Group on Fundamental RighAgfirming fundamental rights in the European Unidfime to act.
1999 p. 13.

127 Ahlberg, Kerstin, et alThe Vaxholm case from a Swedish and European Reigpdransfer. 2006, p. 163.

128 \Worth mentioning in this context is the idea of fBU as a community promoting sustainable econdewelopment and
the importance that social dialogue can have is shive. As the ILO points outGrowing evidence and analysis ...
point to the importance of an infrastructure of isb@nd economic institutions in and around the wloof work that
promotes equitable growth and assist in the resotutf conflicts. At the heart of this infrastruaus the recognition
that people are different from other factors of ¢wotion and that freely formed associations of wakand employers
are vital to the efficient and equitable functiogiof labour market$ ILO. Organizing for Social Justice - Global Report
under the Follow-up to the ILO Declaration on Funaental Principles and Rights at Wo@004, p. 11.
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framework that promotes and facilitates collectdagaining at the European lev&l Furthermore a
proper protection of the fundamental labour rigktabsolutely essential in order to cope with the
challenges that the social dialogue is facing, least after the recent enlargements as fundamental
rights are even more urgently needed in the, sddas developed industrial relations systems én th
new Member States. If the fundamental labour rigitse to be properly recognised within the EU
legal order they could serve the social partnetthéir work on further development of the European
social dialogue as the fundamental labour rightddcbe used for challenging obstacles to collective
bargaining or problems in assuring respect foreative agreements? thus further the development
of a strong and autonomous European social dialoBwen though it might be likely that the
fundamental labour rights, as recognised in thee Xibarter, will be given legal status as part ef th
general principles of the EU law through the depeient of ECJ case law, this is not an option
offering sufficient protection of these rights. ua protection would be seriously limited and
prejudiced by the slow emergence of the ECJ casaral the dependence on what claims are brought
before the court! In order to secure a proper protection of the &mental labour rights it is
therefore essential that they are incorporatetartreaties.

In the development of the European internal magdget the further integration of the EU, social
policies become more and more apparent as impdigaritirther integration. As citizens of the EU
move between the Member States the complexity #@fidulties in combining or moving between
different national social security schemes haveemeed the awareness of social policy effects on
integration. Different measures are taken in otdédacilitate the free movement of persons andhis t
strive some social goals have become considerdd peeconditions for the internal market. In this
respect Advocate General Geelhoed has stdtéthe realisation of the internal market may mean
that a particular public interest ... is dealt withthe level of the European Unidmue to the affects
that social dialogue can have on work and employroenditions and due to the need to assure good
working conditions all over the EU measures havenldaken in order to promote the development of
systems of industrial relations all over the EUeTlasic preconditions for well-functioning such
systems are still, however, regulated mainly atriadonal levels, leading to divergences in rights
accredited to labour and management. In order ¢areea future development of strong industrial
relations and collective bargaining systems allrabee EU it is therefore essential to assure the
protection of the basic preconditions for such ays, i.e. a constitutionalisation of the fundamienta
labour rights at EU level is necessary.

Another reason that points out the need for a yreased recognition of the fundamental labour sght
is the problem of articulation between internatlonanventions and national legal orders. The
example of UK clearly shows that in spite of a tigfaving recognition as a fundamental right
internationally, e.g. the right to strike, it mighdt receive this recognition in national courtsjg nor

within the national legal order. In such a casesw®ring the fact that the UK has a dualist apgnoac

129 Bercusson points out the importance of guaranteeipgoper protection of trade union rights in ortersecure the
presence of social partner organisations at akléein the EU, see Bercusson, Bridreedom of assenbly and of
association (Article 12)in Brian Bercusson European labour law and the Ebrt€hof Fundamental Rights. 2002, pp.
27-28. the ILO Freedom of Association Committee &lae pointed out the necessity of respect for dmmehtal rights in
order for a sound development of a truly autonomandg independent trade union movement, see ILCG, 3ragraphs
33 and 36-37. A good example for illustrating thgportance of law in promoting social dialogue amdiistrial relations
is the new laws adopted in New Zeeland in 2000 ckvtiiave had very positive effects on the climatendtstrial
relations. For more detailed description of this BeO. Organizing for Social Justice - Global Report unttee Follow-
up to the ILO Declaration on Fundamental Principbesd Rights at Work004 p. 57.

Veneziani, BrunoRight of collective bargaining and action (Artick8), in Brian Bercusson European labour law and
the EU Charter of Fundamental Rights. 2002, p. 55.

Bercusson, Brian, et alegal prospects and legal effects of the EU ChaiteBrian Bercusson European labour law
and the EU Charter of Fundamental Rights. 2002, p. 17

132 Case C-491/, American Tobacco, AG Opinief&R 1-11453., paragpraph 106.
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to international law and with the lack of intermaial sanctions, e.g. from the ILO, the only podisibi

for change will be through national political chasdeading to a change of the national regulations
governing this right since the courts will onlyerpret international law in the light of how it hasen
implemented in the national legal order. A constinalisation of the fundamental labour rights
within the EU legal order could in other words haidimiting this problem of articulation, however,
for this to happen it will also be necessary togruend to the UK opt-out from the Nice Charter.

Effects for the Social Dialogue

After having examined the fundamental labour rigth®ir status and contents, it is appropriate to
summarise and conclude what implications the curstate of these rights, within the Community
legal order, has for the European social dialogifghin the framework of the European social
dialogue these rights and other factors affectimegsocial dialogue, are closely linked with eadtent
one potentially weighing up for insufficiencies adhg to another. For example the shadow of ¥aw
has through the past proved an efficient meanpushing the employers to the negotiating tables thu
placing less importance on the contents of thetrighindustrial action and the existence or
enforceability of a duty to negotiate in good fai@®n the other hand the shadow of law might not be
of importance if there is a possibility to enforite duty to negotiate in good faith, either through
judicial procedure or through the use of collectagtion. Nor would the shadow of law be of
importance if the contents of the right to indudtraction as recognised for the European social
partners were such as to make the right to indlstigtion readily available as a means for the
European trade unions to push the employers todbetiating table.

However, the situation is not as positive as hdpedn fact the current absence of the shadovawaf |
coupled with a weak right to strike and limited gibgities for European trade unions to exercigse th
right, leaves the potential for European negotratiat the discretion of the employers. In additiuan
lack of enforceability of the duty to negotiatether by means of Court action or by means of
industrial action, further strengthens the positadnthe employers, almost completely leaving the
development of the European social dialogue athteds of the employers. Depending on the
interests of the employers we are thus faced wibtantially strong hinder for the developmenthadf t
European social dialogue towards a regulatory m@sha The future function of the European social
dialogue will thus take other forms and the develepts towards a strong system of collective
bargaining are a mere idealistic and naive dream.

13% The concept of the shadow of law is used to desdifie situation when the social partners, durivgyprocedure of
consultation as prescribed for in Articles 138-E39T, take up negotiations in order to better cortiveloutcomes of the
EU legislative process. See for example Falknerd& The Interprofessional Social Dialogue at Europeaavél,in
Berndt Keller and Hans-Wolfgang Platzer Industriala®ens and European Integration. 2003, Keller, BerBocial
Dialogues at Sectoral Levah Berndt Keller and Hans-Wolfgang Platzer IndiastRelations and European Integration.
2003, Ashiagbor, DiamondEMU and the Shift in the European Labour Law AgenBeom 'Social Policy' to
'Employment Policy'European Law Journal. 2001, or Barnard, Catherlies Social Partners and the Governance
AgendaEuropean Law Journal. 2002.
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Laval in the Context of the Post-Enlargement EC LawDevelopment

Uladzislau Belavusau (EUl)

Abstract

Recent enlargements of the European Union (2004288d) provoked one of the most startling legal
discussions on the juxtaposition of social righis-arvis the internal market, involving vehement
debate on the difference in wages between the twits jof Europe, potential influx of workers from
Central and Eastern Europe, tremendous odds ipeheseption of labour rights (social bargaining,
right to strike etc), dangers for a Scandinaviazciadonodel, the role of solidarity and conditiomglin

the context of European integration, concepts ofofean citizenship and the threat of social
dumping.

The advocates of social rights in Community Lawvitably face the cornerstone when defining the
place of social and employment rights in the herarof Europeamcquis The problem is aggravated
since, on the one hand, the Community is restrictédde manoeuvres to exercise harmonizing power
in social sphere, and on the other hand, it inwlifee question of collation between the internal
market and social rights. The latter underwenteaméndous evolution within the Community whose
initial goals were focused almost exclusively ooremmic integration. The acuteness of the conflict
between social rights and fundamental freedomsoiggal by the discussion about the recent decisions
of the European Court of Justideagal andViking).

Therefore, the question to be raised is what degréendamentalizaiorior social rights is indicated
in Lavaf?

A. Introduction

This article does not envisage an overwhelming goakesent a detailed X-ray of the recently much-
discussed ECJ decisions in the field of social laamelyLaval' andViking”. One could find several
very profound papers whose authors thoroughly egploe various issues at stake, including the trade
unions strategies in the frame of the EC Law, tile of the Posted Workers Directive, a horizontal
direct effect in the context of the service-prougli the negotiation of wages and the Scandinavian
social modef. Therefore, the goal of this piece is to paval* into the macroflora of a wider context,

U Ph.D. Researcher at theuropean University InstitutdFlorence, ltaly), LL.M. fromCollége d’Europe(Bruges,
Belgium). | owe a particular gratitude to Profesktarie-Ange Moreau for feedback and suggestionstar@rofessor
Jent Czuczai for a detailed discussion of the argtsné&his article has also bemtently published at the German Law
Journal (Vol. 9, No. 12, 2008)he usual disclaimer applies. Email: UladzislavaBakau@EUI.eu

1 Case 341/09,aval un Partneri Ptds. v Svenska Byggnadsarbetareférbundet e28l07 ECR-5751. The case is often
referred to a¥/axholmcase because the industrial action was undertakem building site in Vaxholm, a town not far
from Stockholm (see Kerstin Ahlberg, Niklas Bruumdalonas Malmberdglhe Vaxholm Case from a Swedish and
European Perspectiyd2 TRANSFER2/06, 155, 155-166 (2006).

2 Case 438/03nternational Transport Workers’ Union Federationa. v. Vikingline ABP et 312007 ECR-000.

See for example, Norbert Reidfiee Movement v. Social Rights in an Enlarged Uniotme Laval and Viking Cases
before the ECJ2 GLJ, 125, 125-161 (2008); Bruno Mesffée Ruling Laval un Partneri: Clarification and Inwnation,

1 ELR, 2, 2-9 (2008); Brian Bercussarhe Trade Union Movement and the European Uniodgément Dayl13 ELJ,
279, 279-308 (2007); Patrick Chaumettes actions collectives syndicales dans le maildeglibertés communautaires
des enterprise 08s. SUR CJCE,DR. Soc.,210,210-220(2008).

4 The focus of this paper is drval due to the fact that iWiking the ECJ offered a less articulated feedback orsttiters
of social provisions. IViking, the Luxembourg jury leaves it to the nationalrt®to decide on the outcomes. Besides,
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inherent to the effects of the post-enlargementodabconflict and its implications for the
fundamentalization of social rights in the Union.

One of the most delicate issues which the eastwatdrgement brought into the EU agenda has
become the discussion on the modifications in dgeilation of labour market in tieJ-25 (or EU-27
after £' of January, 2007). The majority of pre-accessiommentators (including economists,
political scientists, journalists as well as laws)efocused on the quantitative analysis of the
enlargement implications, i.e. on the potentialuxfof workers from Central and Eastern Europe
(referred to below as EU-10, or CEEQ. This approach echoes a particular concern dhiceold
member states (referred to below d&sU-15) about the protection of national labour markéssasvis

the newcomers.

Michael Dougan named three ‘potentially adversesequences’ for the existing member states in his
remarkable ‘pre-accession’ artitléThat the enlargement might lead to large-scalefit migration
towards western countries which have establishedrges welfare systems; that a massive influx of
workers from the CEEC would seriously disrupt labmarkets in the EU-15; that difference between
wages ?nd other compliances costs might lead t@alsdemping in favor of undertakings from the
CEEC".

Since, on the one hand, initially only three costfrom the EU-15 opened their labor markets &o th
newcomers, and on the other hand, the post-acoassbty in those three countries demonstratets tha
first two fears did not check duthe increasing concern is being raised towaresgtbblem of social
dumpind. The latter is proved by the discussion arounddhg-awaited pronouncements of the ECJ
in Laval and Viking, and has acquired a deep resonance both in aditlegal literatur8 The
decision inLaval is acute precisely due to the popular expectdtiealistic or not) that it sheds light
on whether social standards could serve as apptegterogations under internal market, analogous to
the derogations developed by the ECJ to safeguadhmental rights.

(Contd.)
the issue of the flag of convenience would needpaate thorough analysis in the context of Prilatiernational Law,
especially with the implications for the taxatiorstem.

Michael DouganA Spectre is Haunting Europe...Free movement of Rersmd the Eastern Enlargemeim EU
ENLARGEMENT: A LEGAL APPROACH 111-142(Christophe Hillion, ed., 2004)

6 1d., 112.

Nicola Doyle, Gerard Hughes and Eskie WadenBjgedom of Movement for Workers from Central andtétas
Europe: Experiences in Ireland and SwedgISVEDISHINSTITUTE FOREUROPEANPOLICY STUDIES (2006).

The notion of ‘social dumping’ will be analyzedtliregard to the EC Social Law. It is a theoret@atstruction which

is described neither in EC\EU Treaties, nor sudfitly defined in the case-law. In the enlargemanitext the term
‘dumping’ is often referred to describe the inflok cheep goods on the EU-15 market. S@eLPBRENTON, ANTI-
DUMPING, DIVERSION AND THENEXT ENLARGEMENT OF THEEU (1999). InLaval both the Advocate General in his opinion
and the Court in its decision address the notiorsamfial dumpingon several occasions without setting a general
definition (For further discussion, see especigéya. 103, 113 in the decision; see also numereigsences to the
“combat of social dumping” in the Opinion of AG Mgoezi: para. 246, 249, 251, 273, 280, 307, 309¢. drti-dumping
measure is interpreted strictly in the context bk tSwedish Law on Workers' Participation in Deaisio
(MedbestammandelagerFurther the paper will attempt to find, at le@st adequate description of social dumping in the
post-enlargement context.

Michael Herman and Agencie§CJ hears landmark labor casd@iMES ON-LINE (9 January 2007). Available at:
http://business.timesonline.co.uk/tol/businesstawngorate/article1291012.ece (last accessed on drivber 2008);
Nikki Tait, A Viking sea battle to rock the EU bpdafHE FINANCIAL TIMES (1 January 2007). Available at:
http://us.ft.com/ftgateway/superpage.ft?news_id*f@120071237549438 (last accessed on 18 Novemb&).20

See further, Gorce GaétanUnion européenne face aux risques de dumpingago€i ASSEMBLE NATIONALE, 2000;
Ronnie EklundThe Laval Case. Swedish Labour Court Decision 20058/@®5 1LJ203 (2006).
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Brief Facts

A Latvian construction company Laval accused a $stettade union of forcing it out of business
after the industrial action aimed at enforcing ltiaévian company to conclude a collective agreement.
This turned to be a real blockage by the SwedisiidBg Workers’ Union supported by the
Electricians’ Union through a secondary action. @&wvedid transpose the Posted Workers Directive
however it did not set a national minimum wageyirg] instead on collective pay agreements
arranged by the country’s powerful trade unionspBying the Latvian workers almost two times less
the average wage for similar construction jobs dbyethe Swedish workers (average-salary-
calculation-scheme), the Latvian company was ardguabpable of undermining Swedish social
standards.

One should bear in mind that for the purposes isfghper, ‘economic freedoms’ shall not be read in
conjunction with ‘social freedoms’ in a way to dditsh a legal fiction of ‘economic and social right
traditionally referred to in juridical literature ity an accent on the rights of workétsHereby
‘economic freedom$? are used to describe the provisions of the EQriatemarket covering free
movement of workers (Article 39 EC), freedom ofabdishment (Article 43 EC) and freedom to
provide services (Article 49 EC). The terms ‘humdghts’ and ‘fundamental rights’ are used
synonymously?

The first part of this article will address the kitn of the relevant internal market provisionsla
social law with a separate accent on the effegbrefiious enlargements. The second part will put
Laval into the realm of fundamental rights in the Unidime attention will be focused on the pre-
enlargement debate and labour safeguards negoltiafeck the enlargement. The conclusions will try
to identify the degree to whidkavalis an indicator of the fundamentalization of sbdights.

B. Laval in the Context of the Internal Market

l. Evolution of the Internal Market through a SocieDimension

Three pivotal EC Treaty provisions concerned, ngndeticle 39 EC (free movement of workers),
Article 43 EC (freedom of establishment) and Adidl9 EC (freedom to provide services), are to be
discussed in conjunction with each other and withitarger-scale debate on the free movement of
persons: Nonetheless, one should bear in mind that the-leas@pproach towards those particular

' Foran example, seeaWARA K. HERVEY AND JEFF KENNER, ECONOMIC AND SOCIAL RIGHTS UNDER THEEU CHARTER OF
FUNDAMENTAL RIGHTS: A LEGAL PERSPECTIVE (2003); MATTHEW C.R. CRAVEN, THE INTERNATIONAL COVENANT ON
EcoNoMIC, SOCIAL, AND CULTURAL RIGHTS: A PERSPECTIVE ON ITDEVELOPMENT, (1995).

12 \When these rights referred to in the literaturéfasdamental rights’ les droits fondamentaiixit is usually done with
the aim to distinguish them from the ‘fundamentaetioms’ les libertés fondamental@sWithin this approach the
former are meant to be synonymic with human rightsd the latter are those which come under the es@jpnternal
market. See in particular, Alberto Alemannd,la recherche d'un juste équilibre entre liberféadamentales et droits
fondamentaux dans le cadre du marché intérieur:IQues réflecions a propos des arréts « Schmidbesgelr« Omega
» » 4 Revue du droide I'Union européenne [RDUE] 709 (2004).

1 This synonymous approach has become traditiomaE® law doctrine; in particular, see Armin Von BoggaThe
European Union as a Human Rights Organization? HuRéyhts and the Core of the European Uni8h CMLREv.
1307, 1307-1338 (2000). It should be noted thatetones the terminology of ‘fundamental rights’ ised to embrace
even a wider scope of rights and freedoms, inclydiwil, cultural, economic, social and politicagints (For an example,
see John MorijnBalancing Fundamental Rights and Common Market Foeedin Union Law: Schmidberger and
Omega in the Light of the European Constituti@®@ ELJ 15, 15-40 (2006) which is inadmissiblethie light of the
present paper, since it distinguishes ‘fundameiiitaiiman) and ‘social’ rights in order to answer ¢uestion whether the
latter has acquired (or might acquire) a similarthation’ status which human rights do enjoy nogC law.

4 For a more comprehensive analysis s@8HERINE BARNARD, THE SUBSTANTIVE LAW OF THE EU: THE FOUR FREEDOMS
(2006); PoBIN C.A. WHITE, WORKERS ESTABLISHMENT AND SERVICES IN THEEUROPEANUNION (2004).
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freedoms is not identical and a profound detachnsergquired when discussing the scope of Treaty
clauses. E.g., Article 39 EC embraces exclusivaiumral persons whereas Article 43 EC is also
applicable to companié3.Despite all differences, these provisions arerjmeged in a very similar
way since the development of EC Law on the casedsg basis has led to the approximation of
conditions of entry, residence and expulsion fbiE&l nationals® This stance also had implications
on the family rights of workers and the standatitisaof access to social benefifsThus, a trendy
approach in legal literature is to describe theéglets within a wider notion of the right to pursae
occupation in another Member Stéte.

1. Genesis and evolution

The genetic core of the pursuit of occupation iveroed by the legal matrix of free movement of
persons. Similarly to the domain of free movemdrgands, it was the ECJ who has been incubating
this specific legal ground for European mobilityftyryears of European judicial-making involved the
controversy on refusal of entry and deportatioreotbtical delimitation of direct and indirect
discrimination as well as a rigid application oéthrinciple of proportionality® The latter permitted
the Court to prevent an abusive interpretationasbdations under public policy by particular member
states. Fundamental human rights served as an amjumsafeguarding broad scope of the right to
move freely within the European CommurfityThis genetic (‘free movement of persons’) approach
finds its extension in a very wide judicial defiait of a worker as well as of the rights conferced
workers by EC Law (the rights to depart the horagesthe right to enter the host state and the afjh
residence in the host state). Furthermore, witranggo workers the Court continued to define
employment and family rights within the conceptegfual treatment though significantly narrowing
their scope in comparison with the rights of Eumpeitizens to move for the purposes of tourism,
study or exercise of medical serviéés.

Another legal paradox in the genesis of the Eunopalaour market is that freedom of movement was
initially introduced in the Treaty for the specifiategories of economically active people. Onedoul
hardly expect that ECJ would extend this doctrinefar as to stretch the pre-existing notféns
towards such categories as stud@miad other non-economic actdrOn the other hand, the notion

15 For a more detailed distinguishing analysis betweerkers and services providers in the contextesf movement see

Marc De Vos,Free Movement of Workers, Free Movement of Sendndsthe Posted Workers Directive: a Bermuda
Triangle for National Labour Standard&RA-Forum, N 3/2006, 357, 357-359 (2006).

EUROPEANUNION LAW: TEXTS AND MATERIALS, 705(DAMIAN CHALMERS ED. 2006)

17 Consider Case 85/98Jartinez Sala 1998 ECR 1-2691; Case 314/@aumbast, 2002 ECR 1-07091; Case 60/00,
Carpenter 2002 ECR [-6279; Case 148/@2arcia Avellg 2003 ECR 1-11613; Case 200/@hen 2004 ECR 1-09925.

Chalmerssupranote 16, 697.

16

18

19 Florence Hartmann-Vareilles and Maria Pilar NuReiz, « Le travailleur communautaire: quelques réflexians un

élément inachevé du marché intérieyERA, 3/2006326, 326-344 (2006).

20 Consider Case 168/9Kpnstantinidis 1993ECR 1-1191; Joint Cases 493/01 and C-48Z)éfanopulos,2004 ECR I-
05257; Case 109/0&rkich, 2003 ECR 1-09607.

See Pedro Cabral,a libre cirulation des soins médicaux dans I'Unienropéeng Sean Van Raepenbusdhpre
circulation et sécurité socialeand Pablo Denglet,ibre circulation des personnes et imposition difdn LA LIBRE
CIRCULATION DES PERSONNES ETATS DES LIEUX ET PERSPECTIVESCAHIERS DU COLLEGE DEUROPEN® 5, ACTES DUN
COLLOQUE ORGANISE EN2003A LIEGE (2007), 203-268.

Francesca Strumi&itizenship and free movement: European and Ameffieatures of a Judicial Formula for Increased
Comity, (2006) CJEL, Vol. 12, 3/2006. 714-715.

2 Case 209/0Bidar, 2005 ECR 1-02119 (para. 83).
24 Case 200/02Chen 2004 ECR 1-09925.

21

22
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of economic activit§’ received a very broad interpretation in case att Even sport was
acknowledged as a subject of community law sinagtsmen could exercise economic activifies.
The Court rejected attempts by the Member StatestendKeckformule® beyond the limited scope
pertinent to the free movement of goods. It is acident that the free movement of persons has now
become a major motor of integration.

Thus, the choice of the Court ltaval was either to keep in line with the logic of thexnaum
safeguard of the economic freedoms or to frameidsaghts” into the list of the essential derogats
for the internal market. It seems like the ECJ dhesided to stay perfectly in line with its systeimat
refusal to interpret derogations widéfyFurther we shall see whether this stance coule tmen
informed by the deliberation at the particular pasiargement context.

2. The potential in the light of the EU citizenship

The very project of European citizenship is ratyming though the discussion traces back to thg earl
1970s® The notion of EU citizenship was introducedatmuisonly in 1992 by the Maastricht Treaty
and provoked a hearty debate in the milieu of Eeangdawyers on the differences in the perception of
this ambiguous term. The debate went on to analfzether EU citizenship is supplementary to
national one. This debate has asked whether tlmedinttion of ‘citizenship’ towards the basic
instruments of the EU as a supranational orgawoizdgads to the creation of Europegemosand
what effects it may have for natiorfalks® The debate has also looked at whether that legdiem
should be perceived as a market citizenship (fogusin the rights of economic actors), social
citizenship (emphasizing the social-welfare elemm@fitcitizenship), or a republican citizenship @xhs
on an active citizen participatioff).

Finding an answer to these open questions is ajomy task for the ECJ. Thus, in a series of studen
case¥ the Court introduces the idea that EU citizensifdestined to be the fundamental statifs”.
In fact, the Court gives the projection into theufe without regard for the reality of the momértis

is a remarkable statement since the Court did ooty like “supplemental to fundamental”. The way

% |nterestingly enough, in hi®pinionin Case C-96/04, Standesamt Stadt Niebull (name aiHazd-Matthias)AG F.
Jacobs goes even further to admit that one shatltbak for economic actor any longer.

%8 The Court even found the link between economiévities and the language (Case 281/88gonesg[2000] ECR |-

4139; Case 378/8Groener 1989 ECR 1-3967 etc) or between economic activigd the nameKpnstantinidis supra
note 21,Garcia Avellg supranote 18, 2003 ECR). Moreover, the prostitution welsnawledged being an economic
activity (Joined Cases 115 and 116/88pui & Cornuaille 1982 ECR 1-1665).

27 Case 415/938Bosman 1995 ECR [-4921.

2 Cases 267/91 and 268/¥eck & Mithouard,1993ECR 1993 I-06097.

2 para. 98: “[...] The abolition, as between Membeat&t, of obstacles to the freedom to provide sesvisould be

compromised in the abolition of State barriers ddug neutralised by obstacles resulting from trexage of their legal
autonomy by associations or organizations not gecby public law”.

%0 This notion was first introduced in the Germanalegoctrine in the 1960s. For an analysis of thelugion of the term

see Dominik Hanf, Le développement de la citoyehing¢ I'Union européenne, inALLIBRE CIRCULATION DES
PERSONNES ETATS DES LIEUX ET PERSPECTIVESCAHIERS DU COLLEGE DEUROPEN® 5, ACTES D UN COLLOQUE ORGANISE
EN 2003A LIEGE, (2007), 16-17.

Joseph H.H. WeilerDoes Europe Need a Constitution? Reflections on Bemelos and the German Maastricht
Decision ELJ 219 (1995).

%2 BARNARD, supranote 14, 402-403.

33 Case 293/83Gravier, 1985 ECR 1-00593; Case 184/@xzelczyk 2001 ECR 1-07091; Case 209/@dar, 2005 ECR |-
02119. M.ichael Dougar;he Constitutional Dimension to the Case Law on Ugitirenship31 E.L.Rev. 613 (2006).

Grzelczyk, supraote 34, 2001 at para. 31. See also an unusur(irs of legal rhetoric) recent Opinion of AG Colm
in Joint Cases 11/06 and 12/@%)iannon Morgan v Bezirksregierung Kandlris Bucher v Landrat des Kreises Duren,
2007 (para. 37-68), where he refers to historispeats of this particular destiny of European eitghip.
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the Court phrases this idea reveals certain ewolatiand even constitutional implications, setting
road map ifdication de voigsfor the future of European integration. In thespect, the essential
conflict in Laval (which brings the jury into the new reality of tB&J-27) fitted the case-line with a
quasi-constitutional potential.

What is even more interesting in the context afigition upon recent enlargements is whether ‘social
citizenship’ is an appropriate construction to diggca legal phenomenon of a supranational EU
citizenship. If so, does this approach have corsmeps for the internal market of the EU-27?
Moreover, whether this ‘EU citizenship’ approacts liaplications for the freedom of establishment
and services, i.e. whether it embraces a new piooepf legal entities in EC Law is another questio
to consider. There is a danger that companies qumariceive this legal incentive in a way to simplify
their conduct of business through evading local mamy law and tax law requirements. The latter
would provoke an overflow of capital to Member Statvith a less onerous regifielhe judgement

in Kaba™® with regard to individuals demonstrates limitaiasf Community law on citizen’s right to
free movement and residence though no clear eiteg established so far to limit the influx of non
economic actors to generous welfare stité&snally, the solidarity is another notion, whichtb be
interpreted in conjunction with citizenship.

When analyzingLaval, one should bear in mind that the decision is riake the specific post-
enlargement context, where the Court is expectadléonot just on the legitimacy of the way some
country is transposing the EU legislation (the ¢oesof the “minimum wages” avoidance in Sweden,
stemming from the Posted Workers Directive), bushed light onto the status of the internal market
for the ever biggest EU citizenship. Interestinghough, the vocabulary of the Luxembourg judges
carefully avoids any references to the enlargernentext in this case. The sanctuary of the internal
market cannot afford those enlargement connotatidhge Court avoids the risk of bringing the
political debate on the necessity of the affirmatsupport for the newcomers into the text of its
decision. The leitmotif of the pure case-law-suéfit-derogations-test (which the Swedish legistatur
failed to pass) declines the incentives to disthiesragmentation of the European citizenship due t
the danger of social dumping. Such delicate wordingarticularly important taking into account the
safeguard restrictions on the working markets riatgmt before the enlargement.

Il. Social Dumping as a Phenomenon of Previous Enjggments

1. Scope of the problem

There exist a number of factors that might encaaiea@rocess of social dumping within the enlarged
EU®*: labour mobility; labour costs; employer’'s costrden and then different welfare standards in
terms of a minimum wage and a rest period; minimuonkplace safety; health standards; and non-
discrimination measures. The question then to lsegds whether the exercise of labour competition
is fraught with a temptation for the enterprisesl amdividual workers to seek better employment
opportunities abrodfand thus, is able to provoke a social dumpinguttnothe indirect lowering of

wages and labour standards in the countries wattittonally more generous wages. Thus, the notion

% Barnardsupranote 14, 402-403.

% Case 356/9%aba |, 2000 ECR 1-2623 and Case 466/8@ba II, 2003 ECR 1-2219.

37 Dougansupranote 6, 114.

% The question of ‘European solidarity’ has beenfqundly treated in a series of European Law Revigditorial, The

unbearable heaviness of European citizensBiE.L. REv. (2006). Also, Oxana Golynkdphseekers’ rights in the EU:
challenges of changing the paradigm of social soltgf, 30 E.L.Rev., 111, 111-123 (2005).

Further enumeration is based on the article of. Prougan supranote 5.
40
Id., 7.
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of social dumping with regard to workers and sesicould be arguably compared to ‘welfare
tourism’ in the context of free movement of personkree factors which need to be taken into
consideration when speaking about the risks ofasatimping are as follows: the price of work,
regulation of work and the role of social partri®rsiterestingly enough, there is evidence that dyrin
the last twenty years certain states, in agreemihtsocial partners, deliberately practiced polify
salary moderation in order to acquire a competifideantage (e.g., the Netherlands, Finland and
Ireland). This approach permitted them to accursukatira benefits and significantly reduce their
unemployment rat&.

2. Case law upon the enlargement(s)

In the semindf case ofRush Portuguedathe ECJ faced the dilemma for the first time uploa
accession of Portugal and Spain to the EC. Thesamgeinstrument foresaw a transitional phase for
the free movement of workers though did not prevaewy derogation for the movement of services. A
Portuguese construction company tried to benebimfrthis situation and offered its services
simultaneously bringing cheap Portuguese laboweforto the French construction market.

The decision of the Court is quite ambiguous. Om ¢me hand, the ECJ took a rather defensive
position with regard to safeguarding internal markeon the enlargement and ruled that the
Portuguese company had to perform services indeedountry under the same conditions as imposed
by that state on its own nationals. On the othedhan Paragraph 18 of the judgement ECJ made a
revolutionary statement that Community Law doespretiude Member States from extending their
labour legislation and collective labour agreemémt@ny person who is employed, even temporarily,
within their territory”*® Thus, the effect of the Court dictum is astonigtsince it permitted to impose
national labour regulations on foreign service ptexs even though their temporarily post workers
could not be regarded as host country’s workefhis approach found its enforcement in the so-
called Posted Workers Directffavhich turned this mechanism to extend nationalila&gpn from a
mere possibility into an essential requirement. Pbeted Workers Directive gives a certain discretio
to host states vis-a-vis posted workers in establis minimum wages, working time and equal
treatment? Further inLaval the Court will face the problem of the impositiohthe Posted Workers
Directive into the Swedish legislation where thgulation of the “minimum wages” is traditionally
avoided. It is the matter of labour bargaining vifth trade union®.

In a series of ‘German’ cases it appeared thaiCibiert took a protective stance with regard to the
workers from Southern and Eastern Europe enjoyamgfits from a particular regulation of the labour

4 d., 17.

42 d.

4 De Vos,supranote 15, 361.

4 Case 113/8Rush Portuguesa v. Office national d'immigratia890 ECR 1-1417.

4% 1d., para. 18.

4 De Vos,supranote 15, 362. See also Markus KahmaFime posting of workers in the German constructiodfustry:

responses and problems of trade union actod Bruno LefebvreRosted workers in Francd,2 TRANSFER 183-196,
197-212 (2006).

EC Directive 1996/71 of the European Parliament @inthe Council, of 16 December 1996, concerningpbsting of
workers in the framework of the provision of seegcO.J. L18/1.

47

48 CATHERINE BARNARD, EC EMPLOYMENT LAw, Third Edition, 278 (2007). See also Olaf Dein@uwsting of Workers to

Germany: Previous Evolutions and New Influences Tginout EU Legislation Proposgl46 NT.J.Comp. L.L.I.R. 217-
234 (2000)

4 For a comprehensive analysis see Reigpranote 3.
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conditions for temporary staff being adjudicatedhe rules and conditions of the home couftipn
the recent edition of her book, Catherine Barndashiifies the four-stage test applied by the Court
the subsequent case laWwThe Court analyzes (1) whether there is a reiriobn the freedom to
provide services, (2) whether a justification colédapplied (worker protection, interests of thetpd
workers), (3) whether the same interest is alreaatected in the home country, and finally (4)
whether the measure could be regarded as propaiisiThus, inMazzoleri® the Court finds that
Belgian authorities imposed on posted workers aifmum wages measure which is evidently
disproportionate since the application of Belgiaw ko service providers in the frontier region cbul
result in an extra administrative burden to indistiservice provider, including a complicated syste
of an hour-by-hour wage calculation upon each amgsef the border and threat to good working
relations within a particular undertakifiyThe same four-stage test is applied_aval, where the
court finds a complicated system of wage negotiatigith trade unions in Sweden to be
disproportionate as it actually contradicts theidogf minimum wages, inherited to the Posted
Workers Directive?

In Finalarte®® the Court held that the construction companieedas the UK and Portugal who
posted workers to Germany should adhere to thed&wplstandards’ of Germany even if the number
of holidays exceeds the four weeks’ paid leavedixe the Working Time Directive 2003/88.
Although this measure is in breach of the intenmarket, it is still proportionate. lPortugaia
Construcdes® the Court ruled that the measure to reduce tegedly unfair competitive wages was,
in itself, incapable of constituting a "valid impére requirement due to its protectionist economic
nature"® In Commission v. Luxembofghe Court found proportionate the measure whighired a
service provider to report in advance on the preseaf posted worker(-s), the anticipated duratibn o
this presence and justification of the deploymetadwever, in this line of cases the Court took ayver
negative view on the requirement of establishingimiim employment tinfé granting individual
work permits only if labour situation was favouralginougff, securing bank guarantee to cover costs
in case a worker comes back home and licensinggosrk®.

In Laval the Court accepts that “social dumping may comstian overriding reason of public interest
within the meaning of the case-law of the Courtalhin principle, justifies a restriction of onetok

50 Case 43/93vander Elst v. Office des Migrations Internatiorml#994 ECR 1-3803. See also Case 244@@mmission
v. Germany2006 ECR |-000. The reference should be made touthe ofRome Convention on rules concerning the
law applicable to contractual obligatior3J 1980 L266/1.

1 BARNARD, supranote 48, 278-280.

52 4., 278.

3 Case 165/98Criminal proceedings against André Mazzoleni anéni8urveillance Assistance SARDQ1 ECR 1-2189.

% BARNARD, supra note 48, 279. See also Jean-Philippe Lherndiédprincipe de non-discrimination & I'égard des

frontaliers en matiere de sécurité sociaERA, 3/2006 381 (2006). The author provides aryaigof the specific rules
of coordination in the fields of social securitypéipable to frontier workers.

5 In fact, in para. 103 dfavalthe Court directly refers tblazzolenj so the “internal market reasoning” of the ECJ seem

to be quite consistent.

% Case 68-71/9Finalarte, 2001 ECR |-7831.

57 EC Directive 93/104 of the Council, of 23 Novemi®93, concerning certain aspects of the organisaifovorking

time, OJ L 307.

%8 Case 164/9%ortugaia Construgbe£002 ECR I-787.

% Dougansupranote 5, 137.

€0 Case 445/03;ommission v. Luxembourg004 ECR 1-10191.

61 Commission v. Luxemboyrg004supranote 60, andCommission v. Germang006supranote 50.

62 Commission v. Luxembourg004supranote 60, andyander Elst1994supranote 50.

8 |d., para. 30 and 47.
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fundamental freedoms guaranteed by the Tr&agyid further refers to the case-law upon previous
enlargements to support its viéwHence, although it does not frame social derogatimto the
“fundamental rights exception”, the Court never#issl leaves an essential potential for the
fundamentalization of social rights in the futusémilar to the one in the seminal caseRifish
Portuguesa

Il. Legal Implications of the Pre-Accession Period

1. Economic concerns and diverging practice ofllagaroximation

In particular, it was argued that the enlargemesmiapable of diverting foreign direct investmewinir
the EU-15 into the acceding statéNaturally enough, the popular expectation was &adled
‘displacement effect’ for national workers basedaomistaken belief that the number of jobs in the
economy is fixed! Another widespread fear is that a massive influworkers from the EU-10 will
lead to a dumping effect for wages (that rhetorés wspecially efficient in the volatile days ofRen,
Pym Fortuyn and Jérg Haidéf).

‘Wage effect’ expectations were perhaps the mashdaince wages in the CEEC (EU-8, i.e. with an
exception of Malta and Cyprus) amounted only to&%he EU-15 average and the situation seemed
to be especially vulnerable for particular indwesgritextiles and footwear), as well as for parécul
countries neighbouring with EU-10 (Germany, Au3tfia

The economists used regional income differential¢he key variable in determining the probable
scale of international labour migratiGhThis approach showed that income differentialsvben EU-

15 and EU-10 (and especially between EU-15 and EM<&e, by no means, higher than those
between Portugal and Greece, on the one hand,henthén member states, on the other Hand.
Nonetheless, the experience of previous enlargemesats rather a positive example since it
demonstrated that the enlargement itself did no¥gie significant disruptions for labour market and
social standards of old member states.

Another debate which needs a brief overview witfjard to its legal implications is the distinction
between the aggregate and the regional impactlafgement, since it was evident that neighbouring

64 para. 103.

% In particular, Case 376/98rblade and Others]1999 ECR | -8453Mazzoleni & ISA2001 supranote 53 Finalarte &
Others 2001supranote 56.

% Dougansupranote 5, 133.

7 Doyle,supranote 7, 10.

%  Dougansupranote 5, 121.

8 HEATHER GRABBE, PROFITING FROMEU ENLARGEMENT, 43 (2001).

0 Another trend is to concert wage levels at PPRcfmsing power parity). This approach shows thaséone countries
(especially Baltic States) the absolute gap in p@ita incomes to the EU-15 is still capable of pidrg large labour
migration potential. For other countries (Slovearad Czech Republic) PPP was quite comparative tedhatries of
previous enlargement. For a thorough economic aisabee Frigyes Ferdinand Heinz and Melanie Wardawdinger,
Cross-Border Labour Mobility Within An Enlarged E&P QcCASIONAL PAPER SERIES16-17 (2006). For a more politics-
oriented study see Marat Kengerlinsigstrictions in EU Immigration Policies Towards Newniber State® Journal
of European Affairs (2004). For detailed analydidemal implications dating back to the economiarfesee Orsolya
Farkas and Olga Rymkevitchmmigration and the Free Movement of Workers afielargement: Contrasting Choices
20(3) NT.J.Comp.L.L.I.LR. 369 (2004); Adelina AdinolfiFree Movement and Access to Work of Citizens oNthe
Member State: The Transitional MeasuddsCMLREev. 469 (2005).

L Doyle,supranote 7, 121-122.
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countries are far more likely to be flooded withgnaition/> Economic and statistical analysis
revealed, in particular, that migrants often temdhoose a neighbouring country (being influenced b
linguistic, cultural and transport fees considerat). On the other hand, old member states with
English as the official language are more poputaorag migrants with high levels of educatiGrOne
more contradiction to the widespread beliefs i$ En@opean migrants, in fact, tend to be youngl-wel
educated and singlé.Moreover, linguistic, cultural and social barriees well as high transaction
costs of migration itself are usually capable afventing the flood of migratioff.Economic analysis
also concentrated on the so-called ‘welfare magnegs on researching the hypothesis that migrants
tend to pick up the countries with more sound weltaaditions’® Perhaps, it was rather sensitive for
such countries as Sweden or Ireland in their mtitimao open labour market, but finally the resbarc
identified that ‘welfare tourism’ could hardly besarious pull factor. In general, the social aspext

of particular importance due to another hypothes&énely that organised crime and unscrupulous
employees would be able to use social securityesydt order to keep wages costs down. The studies
also demonstrated that an increased supply of taiay also induce new investmehtghe latter is
capable of counteracting wage decline, thus protivag ‘benefit tourism’ could only have limited
consequences. In general, one could observe aospilleffect® in countries’ motivation to open the
markets with regard to social policy (especiallycase of Ireland) since often the enlargement debat
was much more concentrated on protecting the veefigstem than on labour market issties.

Economic analysis revealed that a small number akers tend to migrate to old member states
which shall not cause a long-term disruption ofolab market$® One of the most interesting
economic arguments put forward not to postponetii@gement was that business is already exposed
to global competition and EU business can mainpadrfitability by using acceding Europe as a ‘low-
cost production site™

Thus, one could conclude that the pre-enlargenearsfprovoked a specific socio-economic debate
which has proven that enlargement in itself isaaggable to disrupt Western European labour markets
as such but, on the other hand, it could have nmote serious consequences for the neighbouring
countries. This motivation line led to the legahsequences of imposing restriction period in the

majority of EU states with particularly strong dgations for Austria and Germany. On the other

hand, EU-15 also accepted certain concessions ipegrine acceding states to introduce seven-year
restrictions for the foreigners to acquire landhiose countrie¥:

2 Dougansupranote 5, 122.

3 Doyle,supranote 7, 10.

™ d., 20-21.

S Dougansupranote 5, 121-122.

®  Doyle,supranote 7, 10.

7 d., 19.

® In other literature described as ‘domino effestg in particular, Samantha CutiEree” movers? The post-accession

experience of accession — 8 migrant workers in thizged Kingdom31 E.L.Rev. 211(2006).

" Doyle,supranote 7, 23.

8  Grabbesupranote 69, 4.
8 d.

8 4, 14.
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2. Transitional arrangements and other sage-guaesdunes: implications for the Accession
Treaty

The economic considerations demonstrated in theique sub-chapter were echoed in thet of
Accession 2003(Athens) by way of transitional arrangemefitsinterestingly enough, those
arrangements dealt only with 8 acceding statesa(féiplHungary, the Czech Republic, the Slovak
Republic, Slovenia, Estonia, Latvia and Lithuarsajce Malta and Cyprus did not pose an evident
problem for the labour market of EU-15. Old MemBgates were permitted to derogate from Articles
1-6 of Regulation 1612/88 thus restricting in time the access to their labmarket. This derogation
was shaped in the so-called ‘2+3+2’ formula, i.lel member states were permitted to restrict the
principles of internal market with regard to labais-a-vis EU-8 following three-stage pattern: (1)
from May 1, 2004 until April 30, 2006; (2) from Maly, 2006 until April 30, 2009 and, finally, (3)
from May 1, 2009 until April 30, 2011. The thirdrdgation is the most serious one since in order to
justify itself it requires evidence of ‘serious tidhances’ or a ‘threat of serious disturbances’ fo
labour market (the so-called ‘standstill clause’).

Moreover, those states within EU-15 who alreadynegetheir markets could still invoke another

provision (the so-called ‘safeguard clause’) whpgrmits them to impose restrictions up until the

ultimate terms if there is an evident threat ofi@ey disturbances in their labour markets. This
provision is especially interesting in the lightlafval since the proof could be based on the threat for
the standard of living or the level of employmentd given region or occupation. That was the
argumentation leitmotif of the Swedish governmedence, theoretically social dumping could

constitute a legal basis for this back-manoeuvre.

During the already completed first stage only theeantries opened their labour market for EU-8,
namely Sweden, Ireland and the United Kingdom. Ugien accomplishment of the first phase the
Commission presented a Report on the Functioningeftransitional arrangements in the first phase
which made some other countries follow open-labmodel (Spain, Finland, Greece, Portugal and
Italy) and yet more countries open their labour ketonly partially (Belgium, Denmark, France,
Luxembourg and the Netherlan®s)Austria and Germany still keep on restrictingithaarket®
Upon accession of Bulgaria and Romania the modgtaduality has now shifted to ‘1+2+1’ formula,
I.e. the stages in opening labour market are nowlésvs: (1) January 1, 2007 until December 31,
2008; (2) January 1, 2009 until December 31, 2604, finally, (3) January 1, 2012 until December
31, 2013.

As far as the recent enlargement from EU-25 to EUS concerned, of the former EU-15 only
Finland and Sweden totally opened their labour etarkwhich made, respectiveliking andLaval

to be the pioneer case-law in the field. France laig agreed to open their markets partially. The
other countries (Austria, Belgium, Denmark, Germaryeland, Greece, Luxembourg, the
Netherlands, Spain, Portugal and the United Kingdamposed restrictions. Among EU-10 only

8 Kirstyn Inglis, Treading the Tightrope between Flexibility and Le@artainty: The Temporary Derogations from the

Acquis on the Freedom of Movement of Workers aridgBard Measures under the Accession TrebiyLA LIBRE
CIRCULATION DES PERSONNES ETATS DES LIEUX ET PERSPECTIVESCAHIERS DU COLLEGE DEUROPEN® 5, ACTES DUN
COLLOQUE ORGANISE EN2003A LIEGE, (2007) 99-124.

84 Regulation 1612/68 of the Council, of 15 October8,9h freedom of movement for workers within the Gmmity,
OJL 257, 2-12.

In Denmark labour market is fully covered, in Belwyi, France, Luxembourg and the Netherlands flexibterisions
cover only certain sectors or certain professions.

85

8 |nitially German and Austrian governments insisted transitional derogations for certain sensitseztors (e.g.,

construction, industrial cleaning, home nursing security activities). This logic certainly datesck to consequences of
the previous enlargements. Michael Dougan expreasadteresting opinion that the better alternatoreGermany and
Austria would be to require payment of their nasibminimum wage for posted workers from EU-8, d&sphe
judgement irMazzoleni See Dougarsupranote 5, 138-139.
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Malta restricted its labour market while Hungarypwsed partial restrictions (getting a work permit
depends on the sector). These cautions explairsaimyany governments submitted their observations
before the Court irLaval®” One could hardly stay impartial when the most m$skeissue of the
European integration (free movement of the econaligiactive population) is at stake.

It should be underlined that the transitional ageanents deal only with migrant workers from the
newly accepted states. They do not allow old memtifimit the free movement of other categories
of the EU citizens (students or persons with indeeat mean8). Moreover, no derogation is
possible once the worker had been legally emplégethe first time in an old member state.

Hence, the key elements with regard to the laboarket protection upon the enlargement are
flexibility and graduality®® The pre-enlargement debate embodied the joinuverdf solidarity and
conditionality’ in a legaltelosof the accessioacquis

V. Laval: A Clear Statement of the New Tendency?

The approach of the Court is that neither econamicsocial arguments are excluded but the crucial
guestion is the one of balancing. The Court folldigstraditional sufficient-derogation-test-anabysi
and recognizes the existence of the conflict witremy reference to the affirmative support of the
newcomers for the unity of the internal markeau@. 95, 108 Nevertheless, the Court emphasizes
that the European integration is indeed not exeégiabout providing the efficiency of the economic
freedoms. Rara. 104. The due respect should be paid to social rightee question behind the
judicial vocabulary is to what extend the decisi®rinformed by social factors and a broader social
context of the community legal order.

Horizontal effect is made applicable towards tlaelérunions but the particular benefits of this tan
are vague. It is unclear whether the Court willgkem its iron logic of the internal market body-
guarding, or whether in the future (where theredsconflict with the imposition of the EU norms on
the national level) the horizontal effect has théeptial to set up an actual derogation for theriml
market, shaped into the social rights protectiaie@vise, it is not a big step for the recognitadrihe
direct horizontal application since in judicial seaing the trade unions could be easily substituted
with the state authorities who do not undertake effigient measures to stop the trade unions (the
reasoning pattern 8Angry Farmers™?).

The notion of solidarity behind the lines acquiees extra value. Being traditionally regarded as a
labor and social value, it encompasses a non-tigaation logic not only before (at the stage of the
enlargement negotiation) but also after the entasggs. The implicit message from the Court could
be formulated as follows: “The fear of social dungis not an excuse to discriminate the eastward
workers!” The internal market, thus, obtains anitoithl reinforcement in the context of the EU-27.

87 Austria, Belgium, Czech Republic, Denmark, Germarggpiia, Finland, Ireland, Spain, France, LithuaRialand, UK.

Even Norway and Iceland did not stay apathetic.

8  Communication from the Commission to the Council, Eheopean Parliament, the European Economic andalSoc

Committee and the Committee of the Regions — Repoth@rrunctioning of the Transitional Arrangementsaé in
the 2003 Accession Treaty (period 1 May 2004 — B€ilR006), COM (2006) 0048 final, 8 February 8 2006

Curie,supranote 78, 210.
% Marise CremonaU Enlargement: solidarity and conditionaljt$0 E.L.Rev. 3, 3-22 (2005).
1 Case 265/98ommission v. Frangd 997 ECR 1-443.
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C. Lavalin the Context of Fundamental Rights

I Evolution and Scope of Fundamental Rights in EIGw

The status of fundamental rights in EC Law hasaftong time been rather uncertain since initicky t
Community was established to pursue the goals oh@uic integration and did not presuppose a
separate human rights policy. The situation is awene aggravated by the fact that on the European
level there are at least two global systems of hurights observance with separate dispute resalutio
mechanisms, namely, national courts and nationadtational courts (on the level of states), amal t
European Court of Human Rights (on the level of @mincil of Europe}? In combination with a
wide range of NGOs dealing with human rights, tmechanism leaves small room for the EC
manoeuvres in the field. Nonetheless, the evolutioiine internal market revealed an over-whelming
need to distinguish a separate human rigitguis in the Community® That policy required
establishing a comprehensive legal ground for titstnal decision-making and dispute-resolution
with regard to fundamental rights in the ECJ. Timeasy task revealed several problems including
delineation of the frontline between Strasbourg dnskembourg, particular positioning of
fundamental rights vis-a-vis economic freedomshie €Community and, what turned to be even a
greater challenge, defining the scope of fundanheigiats common for constitutional traditions of al
member state¥. One could seriously doubt in the middle of the d9%hat European integration
would reach these horizoffsespecially taking into account the fact that aasafe jurisdiction in the
field of fundamental rights was established onmparopean level which turned to be a success story
of Strasbourg.

This institutional contradiction founds its rootsdareflection in the bulk of legal instruments whiz
relatively recently shaped EU citizen could invoke particular, national legal norms and principles
(first of all, including those of constitutional atacter), European Convention on Human Rights and
Fundamental Freedoms, aachjuis communautain@cluding EU and EC Treati€8.

Nonetheless, the specification of that range ofliegiple acquis is important, first of all, for the
internal purposes of the European Union where tbgrpss of internal market is still a priority. The
problem which demands a particular concern is wdretine could observe a clash between economic

%2 «Détriplement fonctionnel” as Prof. Douglas-Sauittely phrases it. Se@ouglas-Scottinfra note 95, 639.

% One could argue that human rights steadily gathed importance from the late 1960s on (Armin ®ogdany,The

European Union as a Human Rights Organization? HuRéyhts and the Core of the European Uni8h CMLREv.
1307 (2000)). On of the first cases (often takem asference point) in which the Court explicitfars to fundamental
rights is traced back to the 1970s, namely CaseOllifernationale Handelsgesellschaft970 ECR 1-1125. Active
reference to the case-law of Strasbourg starteg ianthe mid 1990s. It is interesting to note ie ttontext of present
paper (tacking fundamentalization of social righkgt mere in the 1970s one could observe the rétog of social and
labour rights in the decisions of the ECJ.

% For a profound analysis of the role of the ECJilling the empty box of fundamental rights in EC Laee Bruno De

Witte, Le role passé et futur de la cour de justice deswrnonautés européennes dans la protection des dieits
I’'hommein L'UNION EUROPEENNE ET LES DROITS DE'HOMME 895-935(Pilip Alston, Mara Bustelo and James Heenan
(eds.) 2001). In particular, 905-920 (for a compr&ive evaluation of the Court’s role vis-a-vis oa#il systems, access
to jurisdictions, degree of protection, etc).

% One could also recall declaration of the CharfeFundamental rights, adoption of non-discriminatitirectives under

Article 13 EC, and incorporation of human rightdiatives into policies such as the European Neighibg policy (Cf.,
Sionaidh Douglas-Scotf) Tale of Two Courts: Luxembourg, Strasbourg and Ginewing European Human Rights
Acquis 13 C.M.L. Rev. (2006). With regard to Article 1&Hn the context of European citizenship see alshélete
Barnard,Article 13: Through the Looking Glass of Union Gitighipin LEGAL ISSUES OF THEAMSTERDAM TREATY, 75
(David O’Keeffe and Patrick Twomey (eds.) 1999).

For a detailed review seee EECKHOUT, EXTERNAL RELATIONS OF THEEUROPEANUNION, LEGAL AND CONSTITUTIONAL
FOUNDATIONS, 465-484 (2005).
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(freedoms of movements) and fundamental (humarsjigitinciples of the Communif. This clash

Is analyzed as an interaction between the Euro@eant of Human Rights and the European Court of
Justice? The very analysis of this specific interface beiwehe ECtHR and the ECJ has become a
popular approach in the bibliography on judicialiess of the ECJ since early 199UsThis is not
surprising taking into account the peculiaritiesttod ECJ case-law which has constantly referred to
the European Convention of Human Rights and FundtahEreedoms>°

This specific reference to fundamental rights caalkb be found in other numerous domains of the
EC law, in particular, with regard to free movementperson®¥”, competition la#?, social and
employment la#?® etc. The latter is especially interesting in toatext of the present article since it
shapes the ground of the discussion orfuhdamentalization afocial rights.*%*

In order to discuss the potential for this fundatakration of social rights, we need to identifyeth
very legal grounds for fundamental rights in thex@aunity legal order. Nowadays within (and even
outside) the EU one could distinguish, at leagthteplatforms to protect fundamental rights whicé a
as follows {nfra these sources will be exemplified with the modaélgidicial reasoning ihaval):

e Article 6 (Par. 1-2) EU with a reference to fundautad rights as guaranteed by the ECHR and
constitutional traditions common to the Member &ats general principles of Community
law (@amicus curiaesubmissions)

+ Article 13 EC (on non-discriminatiot{f

« The established case-law of the ECJ (especiallly witjard to a situation of a clash with the
internal market)

* Human rights as an inherent part of constitutidraditions of member stateisig communef
human right¥®)

9 TReVORC.HARTLEY, EUROPEANUNION LAW IN A GLOBAL CONTEXT 332-352(2004)

% For a comprehensive description of the situatio®ere the ECtHR found jurisdiction over actions inimg the EU, as

well as about interaction between two courts seeglzs-Scottsupranote 95, 629-665, (in particular, 632-639).

% See Francis G. Jacoblduman Rights in the EU: the Role of the Court oftida®26 E.L.Rev. 331 (2001), Grainne De
Burca, Fundamental Human Rights and the Reach of the EC 1aw3) O.J.L.S. 283-319 (1993), Rick Lawson,
Confusion and Conflict? Diverging Interpretationstbé ECHR in Strasbourg and Luxembquirg THE DYNAMICS OF
THE PROTECTION OFHUMAN RIGHTS IN EUROPE219 (Rick Lawson and Matthijs de Bloijs (eds.) 1994), &ndSpielman,
Human Rights Case Law in Strasbourg and Luxembourgt€olnconsistencies and Complementariti@s PHiLIP
ALSTON (ED.), THE EU AND HUMAN RIGHTS 770(1999).

In recent literature among other ways-out theofsihg ones were proposed: (1) a solutian & Keck (with an
interesting parallel to the revolutionary limitdasished by the Court in cageck & Mithouard,1993,supranote 28),
(2) introduction ofde minimisrule (exclusion from application of human rightsragation in the situations when no
significant economic effect is evident), (3Jdssis de Dijorsolution” (with reference to Case 120/T&ssis de Dijon
1979 ECR 1-649, where the Court elaborated a comifigtitest on the basis of the restrictive effectsialysis under
Article 28 EC escaping from the derogation of Agi@0 EC). See Alberto Alemannd, la recherche d'un juste
équilibre entre libertés fondamentales et droitsdfamentaux dans le cadre du marché intérieur: quesgréflecions a
propos des arréts « Schmidberger » et « OmedRDUE4/2004, 709-751 (2004).

Especially with regard to the discussion on tHe of Article 6 ECHR which often affects the thirducdries nationals.
Cédric CheneviereRégime juridique des ressortissants d’Etats tieesnfores de la famille d’'un citoyen de I'Unjdn
LA LIBRE CIRCULATION DES PERSONNES ETATS DES LIEUX ET PERSPECTIVESCAHIERS DU COLLEGE DEUROPEN® 5, ACTES
D' UN COLLOQUE ORGANISE EN2003A LIEGE, (2007), 125-144.

102 gybe De VriesPublic Service, Diversity and Freedom of Expressiod Competition LapnERA, 1/2005, 46-57 (2005).
103
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Prechaljnfra note 111.

Philip Alston,Labour Rights as Human Rights, The Not so Happte Sththe Artin Labour Rights as Human Rights
Volume XIV/1, OUP, 2006, 1-24. Also, Regina Kreiddie Range of Social Human Right8 GLJ (2001), available at:
http://www.germanlawjournal.com/article.php?id=1(lat accessed on 18 November 2008).

104

105 Barnard supranote 95.
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e Judicial dialogue between ECJ and ECtHR (mostlyhy of preliminary rulings)

* General acceptance of International Human Rights (& is the EU which promotes the
instrumentalizatiorof human rights under political frame of the UN)

¢ The mechanism of human rights clauses vis-a-vid ttountries
« Charter of Fundamental Rights

The Charter is a unigue mechanism merging two e namely fundamental (human rights) and
social (including labour) ones. The implicit questibrought byLaval is whether one could observe
the emergence of social human rights and whichigatbns it could produce in the transitional (post
accession) context where social rights represesthan clash with the internal market.

EC Social Law is the domain which has been everenmdiuenced, if not outright created, by the
Court than freedom of movement under the interralket. The decision-making process in the EC
has been consistently reflecting the reluctangeadticular states to broaden EC powers to harmonize
the domain of labour and social relations. Thiansextremely sensitive area since, on the one hand,
social and labour models in Europe differ signifitg and on the other hand, amendments in the
sphere of social and employment rights lead tosk df essential financial losses for particular
states® Recent trends in the area of social policy demmatestan ‘“increase in the use of
complementary or rather alternative methods of letigun to the Community Method® which leads

to a ‘transverse form of policy making®

In fact, it was the ECJ who has been giving impuls® harmonisation of working time, parental
leave, equal opportunities, and mechanisms of kd@dogue™! Another trend is a so-callesbft
acquis which reveals a shift from legislative initiatszetowards policies aimed at fostering

employment creation, social protection and sodialLision**?

Art. 137 (Par. 4) EC sets limitations for the unifo labour standards with an effect that
harmonization, holding that standards "shall ndeaf the right of Member State to define
fundamental principles of their social securityteyss and must not significantly effect the finahcia
equilibrium thereof;" and "shall not prevent any rivlger State from maintaining and introducing
stringent protective measures compatible with EE€afiy."

Moreover, the Community lacks competence in hargingithe right of association, the right to strike
or the right to impose lock-odt§ which (as we shall sdafra) has an implication for safeguarding
national social standards upon enlargement.

(Contd.)
108 pouglas-Scottsupranote 95, 665.

197 The EU Charter of Fundamental Rights of the Eurppgrion,0.J. 2000 ¢ 364/01.
108

For a detailed analysis of the stages in the deweént of social and labor rights in EC Law see éefGiubboni,
SocCIAL RIGHTS AND MARKET FREEDOM IN THEEUROPEANCONSTITUTION: A LABOUR LAW PERSPECTIVE(2006).

109 samantha VellutiThe European Employment Strategy and the ChallemigEslargemenin Takis TRIDIMAS (EDS.), EU

LAW FOR THE21°" CENTURY: RETHINKING THE NEW LEGAL ORDER 415-436(2004).
110
Id.

111 sasha PrechaEquality of Treatment, Non-Discrimination and SocRblicy: Achievements in Three Themdd

CMLREv. 533, 533-551 (2004); Bernard Ryare Private Enforcement of European Union LabiouTHE FUTURE OF
REMEDIES INEUROPE 141,141-147(Claire Kilpatrick, Tonia Novitz and Paul Skidmoed§.) 2000); Eugenia Caracciolo
Di Torella and Annick MasseloBregnancy, Maternity and the Organization of Fantilfe: an Attempt to Classify the
Case Law of the Court of Justieé E.L.Rev. 239, 239-260 (2001); Lisa Waddington and Mark Bdibre Equal Than
Others: Distinguising European Union Equality Ditees38CMLREv. 587,587-611 (2001).

Velluti, supranote 110.

113 Anne Davies,Should the EU Have the Power to Set Minimum Starsdéod Collective Labor Rights in the Member
States?n LABOUR RIGHTS ASHUMAN RIGHTS, 177-213 (Philip Alston (ed.) 2006).
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Il. A Clash Similar to the Effects of Fundamental ights?

The eastward enlargement revealed that the dangéatfour markets of EU-15 lies not obviously in
the influx of workers from CEEC but rather in th&fetence in wages, social standards and systems of
labour relations in the West and East of Europe Fhcial dumping’ is the term which is acquiring
broader recognition both in doctrine and in theggmients of the Court.

Two other factors suggest that things could hawentmherwise. First is that collective bargaining
seems to be the popular direction of activity comtion at the EU levef: Second is that the Charter
is arguably enjoying a potential to break new grblay incorporating social and economic rights
(including the collective labour rights affecting the laws of Member States on trade widninto
the realm of fundamental rights.

Notwithstanding these arguments Liaval the Court sets out a traditional internal markst,twhere
social rights motivation of Swedish trade uniongsimot pass the proportionality assessment. The
Community enjoys a limited competence to pursuenbaization in the social sphere since Article
137 EC specifically excludes harmonization of nmagiowages from the Community’s competence
over social policy and Article 95 EC does not apfdyemployment matters’ Thus, the field for
fundamentalizing manoeuvre is restricted. Anothay to interpret this ambiguity is to claim that
precisely because the harmonization in the fielchiossible, the Member States are free to safdguar
their social policy traditions, thus limiting thetential for the intervention both from Brusselsian
Luxembourg. The Court, however, does not seem pooap such a stance. Par. 88 explicitly states
that “[...] the fact that Article 137 EC does not Bpfo the right to strike or to the right to impose
lock-outs is not such as to exclude collectivearcsuch as that at issue in the main proceediogs fr
the domain of freedom to provide services”.

Although the Advocate General thoroughly analyzes durrent stance of the ECtHR with regard to
industrial actions@ustafsson v. SwedandSgrensen v. Rasmusyeh the Court is not inclined to go
into the detailed comparative study of Strasbouwg&e load. Nevertheless, the decisiohawual can

be implicitly informed by the latter, considerinfpat both main ECtHR cases originate from
Scandinavia with its particular trade unions’ ssatMoreover, in those two cases Strasbourg took a
manifest support of the negative right to assamigti.e. the right of an employer not to be foroed

a collective bargaining agreement. Thus, ECJ duuties to the “fight” against Nordic model of
industrial relations, characterized by such feauas self-regulation, non-intervention and wide
autonomy of social partners.

Another ambiguous question steps from the hypathésit if Sweden transposed the Posted Workers
Directive with the acceptance of the minimum wageslel, the outcome dfaval could have been
different. In this sensd,aval is not the hardest nut for the ECJ who managel: tbotproclaim that
the EU integration is not only about economic éficy'*® and simultaneously to safeguard the

114 4., 316.

1% Davies,supranote 113. Cf. also Erika Kovadde right to strike in the European Social Charte?6 GOMPARATIVE
LABOUR LAW & PoLicy JOURNAL, 445, 445-475 (2005).

116 14., 321.
117 |d.

118 para. 275, 303 in th@pinion of AG MengozZEur. Court H.R.Gustafsson,Judgement of 25 April 1996, Report of
Judgements and Decisions 1996-II; Eur. Court HSgrensen v. Rasmusséuagdgment of 11 January 2006, unreported).
In para. 302 AG discusses another Strasbourg oathe icontext of the overpowered Swedish tradensi{&ur. Court
H.R..,Evaldsson and Others v. Sweddadgement of 13 February 1996, Application n@52%01).

119 para. 104, 105 (social purpose of the Communigfap91 (the right to take a collection actiomidded a fundamental
right as a general principle of EC Law).
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sanctuary of economic freedotffs The argumentation of the court is based on thgewa@alculation
and not on balancing social rights versus fundaatérdedomsstricto sensu

Nonetheless, even if presuming that such hypotiesituation checks out, | doubt if the decision
could be different. In order to bring the socightis (in particular, the right to industrial acfjdnto

the realm of fundamental rights derogations, tharCwill need either to establish a sound link with
Strasbourg (as it has been demonstratgatg such manoeuvre is hardly possible) or to addtess
constitutional traditions of 27 Member States whéhe recognition of social rights differs
tremendously. Following the other bases identifiethe previous sub-chapter for fundamental rights,
Article 13 EU should rather suggest a non-discration logic against Swedish trade unions who
block the pursuit of the economic freedoms forftireigners. The right to collective action is, abov
all, not boundless. To give an example, it is halegjitimate to raise it, for instance, to preveatial
minorities or women to work at a certain enterpridee established case law will suggest the path of
Schmidbergerto which Scandinavian commentators implicitly teddto comparelLaval when
awaiting for the decisiol" However, the pattern of the aggressive protesth(itie total blockage
towards the exercise of fundamental freedoms) rdttsethe logic of “Angry Farmers” in Franc&
Similarly to the French case, the police are adkeihtervene but they refuse on the ground of the
constitutional protection for the collective action

However, one could arguably state that the coniital safeguard of bargaining model in
Scandinavia is a part of the constitutional traditcomparable to the status of human dignity in
GermanGrundgesetzthus linking the case ©mega?® This line is the most controversial since the
differentiation of what constitutes a constitutibrieadition, i.e. whatdeservesthe Community
protection, is highly problematic. The comparisenehlacks explicit legal grounds.

The Court does not swim deep to those numerousiesvavoiding the fundamentalization of social
rights complexity. The implicit reasoning baval is informed by the post-enlargement context. The
ECJ produced a judgement whose main goal is toircord#s firm as possible the sanctuary of the
inviolability of the economic freedoms, thus, piiieg the rights of the workers from the newly
acceded states against the discrimination. Asdtligeen demonstrated previously, the opening of the
internal market(s) is a gradual process where thd & enjoy quite a few relieves. The Court does not
seem willing to broaden those privileges which halready put the new-comers into not exactly
equal positions.

The position of the Court is definitely not accithdn The very recent cadeirk Ruffert v. Land
Niedersachséf’® in the German-Polish context confirmed the logimon-admissibility of the wage
imposition (through “contractual” legislation atetttase of Lower Saxony) which could impede or
render less attractive the provision of servicesvbykers from the new member states.

120 para. 108 (the obstacle at stake cannot be potifiy the social purpose), para. 95 (collectiveoacshould be balanced
against the internal market).

121 Ahlberg, Bruun and Malmbergupranote 1. In particular, 163-164 (the reasoning patte to frame the right to strike
into a public policy derogation to free movementsefvices, strong enough to pass the proportignatisessment).
Thus, the authors hastily predicted that the Svhedisdel will not be endangered.

122 Fyrther the juxtaposition is done@mmission v. Frangg1997]supranote 91.
123 Case 36/0®Dmega 2004 ECR 1-9609. The Court refers@megabriefly in para. 93, 94 dfaval

124 Case 346/0®irk Riffert v. Land Niedersachse®(08. In para. 42 the Court states: “[...Jit does appear from the
case-file submitted to the Court that a measure agdhat at issue in the main proceedings is nagessorder to avoid
the risk of seriously undermining the financialdade of the social security system, an objectivichvkhe Court has
recognised cannot be ruled out as a potential ioegrreason in the general interest”.
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D. Conclusions: A Step Back — A Step Forward. Pavinthe Way for the
Fundamentalizaion of Social Rights

The enlargement created a uniqgue moment for thet&@isplay the status of the social rights in the
Community order, since it brought into judicial ada a hard-nut which the Court has been quite
reluctant to shell so far. Namely, the enlargenagtitulated the problem of social rights vis-a-tie
internal market® The question is whether social rights are capablreating derogations similar to
those established by fundamental rights.

The first part of this article demonstrated thag thternal market provisions on free movement have
undergone a revolutionary circle of developmentngtiae ECJ has been filling the empty box of EU
citizenship with a wide spectrum of legal benefitke preservation of the internal market inter@sts
Laval perfectly fits the case-law pattern of Luxemboudg. the other hand, it became evident that the
scope of social rights has also been expandedeb@adlurt to the horizons one could hardly expedt hal
a century ago. Nonetheless, the status of partiadeial rights (as the right to industrial action)
Community law is rather unclear.

The pre-accession economic fears made the majdritye EU-15 adopt limitations for the access of
labour from CEEC. The key word in that system afitations is graduality. Old member states
negotiated the plan of gradual opening of theirketsr to avoid serious disturbances. Sweden became
one of the countries who fully opened their labarkets for the service providers from the EU-10. As
time has shown, the potential disturbance for &®lr markets of EU-15 lays not in the danger of
massive influx of workers from the newly acceptedes, but rather in differences of labour costs an
social standards. This problem is acquiring a wigeognition under the term of ‘social dumping’,
virtually recognized by the ECJ. lraval the Court framed the industrial action into thenfiework of

a possible derogation which turned to be disprogaat when balanced with the purposes of the
internal market. Nevertheless, the ECJ pronounagticély on the potential of social rights to be
perceived as fundamental rights under the generatiples in the EC Law.

Hence,Laval is indeed an evasive indicator of the fundamerddbn of social rights. However, |
could hardly share the opinion thiaaval significantly undermined the position of socialhtg in
Europe. Careful analysis of the “blockage” situatieveals that the ECJ is actually consistent thi¢h
reasoning of the ECtHR. Implicitly following Stramlrg, the ECJ sets a lesson for the modification of
the Nordic industrial model and limits the tyranaf trade unions. “Good manners” are imposed
through the non-discrimination logic of the Europeategration. The arbitrariness of the wage
calculation by social partners is an aspect whadscot enjoy the cover of fundamental social sight

The Court delicately avoids the rhetoric of fist-enlargement solidarithowever a deeper insight
into the pre-enlargement negotiation reveals aniampnotivation of the Court. The sanctuary of
economic freedoms as the foundation of Europeauyiation is reinforced in the context of the EU-
27. Old member states have negotiated the graduagistem as a pill against social dumping. The
Court does not permit further fragmenting of théeinal market through social provisions as a
charlatan charter for the back-manoeuvre agaie€fthcitizen$? from the new member states.

The decision irLaval has significant legal, financial and demographiplications both for old and
new member states.

125 cf., Manfred WEISSEnlargement and Industrial Relations: Building a NSacial Partnership20 NT.J.Qomp.L.L.LR.
5 (2004).

128 gimilarly Prof. Moreau induces the progress ohtfamental social rights’ from the perspective dfizen-workers”. She
demonstrates that the internal market is actuatlyctired by social rights, including the rightdollective bargaining.
Marie-Ange MoreauEuropean Fundamental Social Rights in the Contefaminomic Globalizationin SociAL RIGHTS
IN EUROPE(Grainne De Burca and Bruno de Witte (eds.) 200%), 880-371. InLaval the Court tackles the abuses of
such structuring.

112



Laval in the Context of the Post-Enlargement EC Lawelment

Firstly, as far as a graduality system of market¢nipg is concerned, the decision could either give
impetus to final liberalization vis-a-vis CEEC dow down the process, especially in Germany and
Austria.

Secondly, the Nordic model of salary bargainingrizclaimed contradictory to the EC Law as far as it
applies to the service providers from other mensteies. One way out for the Swedish government is
to reform radically the whole system which forms essential tradition of labour relations in this
country. Alternatively and most probably, it coldéep an old system of the wage bargaining for the
pure internal situation and change the rules wssdhe external EU-based context. The major fofm o
the judicial activism is the limitation of the tedinion omnipresence. Notwithstanding the fact hat
horizontal direct effect applies to them, the tramgons are prohibited to substitute the state. The
burden of proof is also set on trade unions.

Thirdly, Laval indicates a strong impulse for the EU to keep ovelbping clear rules in the social
sphere through the harmonization instruments. @tiser a purely political failure to reach the
compromise goes to the ECJ for which economic fseedare obviously holy commands.

Fourthly, it may change the strategy of the old fmemstates in the period of the future EU
enlargements. The situation gives an incentivedgotiate an average-salary-protection-clause into
the accession instruments.

Fifthly, the decision contributes to a further-naigon-encouragement effect. The populist claim will
be to question whether this stance shapes a “sexmmefEU citizenship — ready to work for the
indecently minimum salaries. Around 70 000 peopkveh already left two-million Latvig'.
Thousands people have been leaving one-millionrizstor labour migration. Not to mention a huge
work migration from Lithuania or 1.5 million of Ash workers in the EU-15.

Sixthly, in the context of the British opt-out fraime Nice Charter a decision alleviates the aresetif
the British government that further “labour andiabtaw integration” is capable to enforce a union
authoritarianism into the UK legislature. The Coavbids explicit references to the Nice Charter.
Social rights seem to be imposed on the UK in @&flect without regard to the Charter — as the
fundamental rights inherent to the general priregpf the EC Law.

Hence, in the Luxembourg gallery of the fundameatilon canvasLaval decision is portrayed as a
dance pavilion with the pan-European media audiefbe distinguished judges mak& pas en
avant accepting the fundamental status of social righten they elegantly step back, giving a bow
of respect towards the EU-27 internal market aaditérade unions a lesson of good behaviour on the
dance floor. The tango continues.

12T There are symptoms that Latvia itself experiertbeslack of the construction workers due to the stiaflux of the
population to the EU-15. Also, see Migration and the Latvian Labor Market at
http://latviaeconomy.blogspot.com/2007/08/migratéomd-latvian-labour-market.html (last accessed &nNbvember
2008).
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The Right to Information and Consultation of the Wakforce:
Context and Content of a Fundamental Right

Bruno Mestre (EUI)

Abstract

The purpose of this work is to analyse the fundaelenight to information and consultation of the
workforce recognised at EU level. The recognitidrth@ right is contextualised within the current
debate on theheory and objectivesof the firm. This paper argues that there imatual influence
between the several levels of EU policy-making (th&onal leve] thefundamental rightdevel and
thesecondary lawevel) that influences theontentandpractical extensiomf the fundamental right to
information and consultation of the workforce. Thentent of the right is embedded with a
contractualandstakeholdewiew of the company that is capable of expanding other areas of EU
policy-making.

Introduction

The right to information and consultation of therlforce is one of the most polemic themes in
Labour Law. The decision of whether and to whiclieek employees should be involved in the
decision-making procedures concerning the actibasrhay affect their interests obliges us to make
some very fundamental assumptions regardingnéteire and theobjectivesof the firm and the
perspectivedy means of which we should regard gmployment relationshiffhe European Union
has been extremely active in the area of informagind consultation of the workforce; nevertheless,
the sources are extremely sparse and raise a nwhlifficulties regarding their exact reach. The
purpose of this paper is to examine the differemvigions of the EU concerning the right to
information and consultation of the workforce. Tpesper is organised as follows: the first part will
review the EU acquis in his subject matter: it weliiew the level ofundamental rightsthe directives
and the relationship to theational level.The second part will contextualise ttasquiswithin the
debate concerning the nature of the firm. The fipzat will present the conclusion.

1. The EU Acquis

The EU has been extremely active in the area oinfleemation and consultation of the workforce, in
particular after the 1970s with tieollective Redundancies DirectivEhe sources of EU Law are,
however, extremelgparseandunsystematicthere is aonstellationof sources of law that provide for
the information and consultation of employees ivesal situations but with variablscopes
proceduresandextensionsThis section will attempt to outline and systesethe approach of the EU
in terms of the information and consultation praged. It will initiate by thefundamental rights
dimension, proceed to the descriptiorsetondary lavand end with a confrontation with thational
system®f employee participation. The final section \ay out the conclusions to be drawn from the
EU strategy.

1.1.  The Fundamental Rights Dimension

The discussion concerning the position of the E§arding the right to information and consultation
must necessarily begin by the various legal instmis that bind the activities of the EThe most
relevant legal instruments that deal with the rightinformation and consultation consist in the
European Social ChartgieSC — 1996 (revised)), th€ommunity Charter of the Fundamental Social
Rights for Workerg¢FSR - 1989)and theCharter of Fundamental rights of the EOFR - 2000) It is
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important to begin the analysis by the contenthee legal instruments because they determine the
directionandmargin of manoeuvref the EU in the field of the right to informati@md consultation.

The ESC is the counterpart of thEuropean Convention of Human Riglmsthe field of social and
economic rights. It consists in an internationahty that is legally binding on the states thatoskoto
ratify it. Although it is legally binding for thetates, it does not provide individuals with a rigfat
may be enforced against a state: the states mbesly to undertake all the necessary actions to
implement the rights recognised in the ESC. Theeet@o distinct enforcement mechanisms: one
mechanism consists in the state’s obligation ®direport on the implementation of the ESC thai is
be reviewed by an independent body; the second anésth consists in eollective action procedure
according to which some organisations are recognisgitimacy to complain for the lack of
implementation of the ESC. TSR was adopted in 1989 and was destined to fillsthgal gapin

the common market that took a great leap forwatl Wie Single European Act in 1986. It contained
a number of provisions in the field of social righlts importance is still nowadays difficult tocass
because it was completely deprived obiading naturetowards themember stateand it did not
provide individuals withenforceable rights(it was merely a soft law instrument); it had orly
marginal impact in the case law of the EGievertheless, some claim that it had a very intiaé
political importance because it underpinned moghefpost-1989 Labour Law Directives. The final
step was given in 2000 with tl&FR. This charter was destined to take the proteafdnndamental
rights one step further by means of the recognitba catalogue of fundamental rights in the EU.
This was an extremely important instrument thatifeed the fundamental rights in the EU that had
been previously been protected by several meatigeiiU. Its most important provision concerns its
enforceability it overcomes the traditional distinction betweself-executing rightsand rights
depending ompositive actionit does not provide individuals with enforceabilghts; it recipients are
rather the EU institutions and the member statesnwimplementing EU law; they must abide by the
provisions contained in the CFR. Therefore, itsrmaipact is not one of providing individuals with a
margin of freedonfrom the State but to limit th@eregulatory impacof EU Law on national policies
and of formulatingduties to acof the EU institutions. One may attempt to drawaaalogy with the
Law of Obligations and consider themgenerally protected interestse: obligations imposed upon
the EU institutions and the member states that fiemelividuals without providing them with
enforceable rightSs.

All of these legal instruments expressly recogriee right to information and consultation of the
workforce, although with a variable extent. TBSC contains two provisions concerning the right to
information and consultation: arts.21 and 29. Thpsavisions consider that the parties to the
agreement are obliged tadopt or encourage measures so as to enable workers and their
representatives to beformedregularly or at the appropriate time and in a ca@hpnsible way about
the economic and financial health of the undergkemploying them and to beonsultedin
appropriate time on proposed decisions which cafflect substantially the interests of the workers,
particular those that could have a large impact tive employment in the undertaking; this principle
is further developed in the situationsooflective redundanciegroviding that the right to information
and consultation should be exercised with a vieavimiding redundanciedimiting their occurrence

or mitigating their consequences. TSR equally contains two provisions concerning thétritp
information and consultation of the workforce, aligh they are much more synthetic: arts.17 and
18FSR simply state that member states should peortigd information and consultation of the

1 It was referred only in one cadéK vs Counci(C-84/94) [1996] ECR 1-5755

2 Casey, N. (2000). The European Social Charter amdRévised European Social Charter. Fundamental SRiats.
Current European Legal Protection and the ChallafigeeoEU Charter on Fundamental Rights Costello, European
Commission. Witte, B. d. (2005). The Trajectory ohBamental Social Rights in the European Union. $&ights in
Europe G. De Burca and B. d. Witte, Oxford. For a genexarview of the protection of Fundamental Rightshiea EU
see Craig, P. and G. De Burca (2002). EU Law. T&ases and Material3xford, Chalmers, D., C. Hadjiemmanuil, et
al. (2006). European Union Lawambridge University Press.
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workforce along the practices existing in the memétates in all cases and, in particular, in the
following circumstances: (a) implementation of teslogical changes, (b) restructuring operations, (c
collective redundancies and (d) labour policiesspad by a company established in another member
state. Finally, theCFR simply states in its art.27 that the workers hawvéght to be informed and
consultedn the cases and under the conditions providedf&@C Law and national practices

A final word must be given to the common constitnéil traditions of the member states. The analysis
of the Constitutions of the member states revémsgome member states contain a specific provision
within their constitutional texts providing workergith a fundamental right to information and
consultation. That is the case Bbrtugal (art.54 of the Portuguese Constitutiohiqy (art.46 of the
Italian Constitution),Belgium (art.23 of the Belgian Constitution), thdetherlands(art.16 of the
Dutch Constitution) an&lovenia(art.75). To my knowledge these are the only mafi@onstitutions
containing a positive right to the information asahsultation of the workforce.

The former paragraphs reveal that the right to rmfdion and consultation enjoys a specific
constitutional dimension within the sources of lg@verning the EU. The right is positively
recognised in a number of legal instruments that lthe activities of the EU institutions and the
member states. It is important to recognise thatdhognitionof the right wasot accompanied with
its direct enforceability The enforcement of the right is not to be mademeans oflirect claimsof

the individuals vis-a-vis the employers but by meahtheobligation to actof the EU institutions and
the member states and the setting of limits todéregulatory impetusThis means that both the EU
and the member states are obliged by these legfaliinents to recognise the right of information and
consultation within their national law making anayaclaims from individuals must be based in the
European and national legal instruments only. Theeea number of alternative mechanisms destined
to encourage EU institutions and member statesctp saich asnational reportsand collective
complaints(in the European Social Charter) and vexatory raeisms for refusing to cooperate within
the EU policy-making. The concrete dimension of thght to information and consultation must
therefore be sought in the legal instruments edact@erform the obligations to act arising froragé
constitutional instruments.

1.2. Instruments of Secondary Law

The EU has enacted a number of legal instrumergsnael to enforce the obligations contained in
those constitutional documents. The legal instruseontain different provisions concerning the tigh
to information and consultation of the workforcdneTsources of regulation are extremely sparse and
not altogether clear because they were emanateidtinct periods of time within distinct legal base
and political environments. The most important pe@n instruments are well knovrectives on
employee participationDirectives98/59 on collective redundancie€RD); 2001/23 on the transfer
of undertakings ToU); 94/95 on the European Works CoundiEWC); 2001/86 on employee
participation in the European CompanhenceforwardSED); 2002/14 establishing a general
framework for the information and consultation ofioyeeqhenceforward-ramework directivé;
2003/72/ECon employee participation in the European CooperatBaxiety (henceforwardeCs).
There are equally a number of other instrumentsigimg workers with a right to be informed of
matters regarding their interests, such as: Dires81/53/EC on the employer’s obligation to inform

3 The absence dfirect enforceabilityof those fundamental rights and the dependen@mmieémenting legislatioand the

legislative/administrative/judicial activity of thEU for their actual application was analysed in arsbat elucidative
article by Frenz/GotzkesFrenz, W. and V. Goétzkes (2007). "Ein europdiscfBundrecht der Arbeitnehmerin und
Arbeitnehmer auf Unterrichtung und Anhérung im Un&hmen?"_Recht der Arb@l): 216-218. For a systematic
overview of the development of the right to infotima and consultation at the level of fundamenights see Hassiotis,
A. (2000). Die entwicklung des rechts der Arbeitmeinvertretung auf Information und Consultation in Baropdischen
union - unter berlcksichtigung des deutschen, @siszhen, britischen und schweizerischen recBishulthess
Juristische Medien AG Zurich / Verlag Stampfli+CierB
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employees of the conditions applicable to the @mttor employment relationshifhenceforward
EID), 97/81 on part-time work(PTW), 99/79 on fixed-term work(FTW) and Directive2004/25/EC,
ontakeover bidghenceforward OD).

Before advancing any further, it is useful to begiith a short overview of the content of these
Directives.The CRD and theToU, which should be analysed together, are applidabtiee situations

of collective redundancies and transfer of undangg They set out amformation and consultation
procedure commanding the employer who wishes to engageach ene of these operations to
communicate the occurrence to the representatif’éeeoworkforce and engage in a consultation
procedure that has the objective of avoiding oigaiing the effects of the redundancies or reaching
alternative solutions to safeguard the interestghef employees. Th&eWC, SED, Framework
Directive and theECS are a bit different in their scope: they were designed to provide an answer
to crisis situations but to engage employees inoeenpermanent dialogue with management within
the company that should cover all topics capableaféécting their interests. They set out the
obligation to have a body representative of theleyges that should determinepeocedurefor the
establishment ofpermanent dialoguewith the management. Although the parties are faed
encouraged to set out the most convenient formasremge the information and consultation procedure
in accordance with their interests, there is aulefarocedure that is strongly employee orientetido
applied in the event of failure of negotiationswlrd must be given to co-determination. Although
none of these legal instrumentaposesco-determination (in the sense of obliging to hake
agreement of the employees in order to implememisiness decision), they also do not allow the
evasionof co-determination: this means that employees alitays have the strongest legal regime
possible; at least, they will have the opporturtity bargain a company-specific procedure for
information and consultatich.

If one attempts to have a global look at thesectires, one can immediately perceive a clear line o
evolution. Thisline of evolutionconsists in the progressive engagement of the w®ikethe life of
the company that the Directives have attempted aemthat departs from a simple right to be
informed and bargain subjects fundamental to therésts of the workforce (such as transfers of
undertakings and collective redundancies) towangsestablishment of a more permanent level of
dialogue at the level of the company that attertpedign the interests of employees with thosenef t
managers and the shareholders, achigsle anticipation and involve employees in the long term
strategy of the company and restructuriithey do not have a strict scope of applicatioh dre
potentially applicable to all situations liableltave an impact in the strategy of the company. Eney
not intended to a particular situation but to imekemployees in the global strategy of the company.
This line of evolution will equally allow us to malka primary classification of the directives betwee
those that | will name as theactive Directives (because they provide a right to benmied and
consulted in a strict scope of situations) and ghmactive directiveg{because they are destined to
engage employers in a more permanent dialogue thghworkforce, independently of concrete
events). The first group is composed by tldective redundancieand thetransfer of undertakings
Directives the second, by theWGC SED and EC&nd theFramework Directive

The legislative techniqueemployed in each one of the directives furtherfioms this idea; the
reactive directivesan also be named agatic directivesbecause they provide for a rigid procedure
establishing minimum rights to information and adtetion from which member states could only
deviate in the event that they wished to provide rfiwore favourable provisions; the proactive
directives can on their turn be nameddgeamic directivesbecause they do not provide themselves
for a rigid information and consultation procedimg rather for gorocedure for the reaching of an

4 For a comparative overview of these Directivess: d&rors, T. (2004). Das system der Arbeitnehmeeiligtings-

Richtlinien - grundlage fir eine Europdische BetnebfassungBaden-Baden, Kéin, Seitz, K. (2004). Europdisches
Rahmenrecht fir eine Europdische Betriebsverfassistgnd und perspectiveitiibingen, Kéhler-Druck, Schéfer, D.
(2005)._Der européische Rahmen fiir Arbeitnehmermitwig Frankfurt am Main, Peter Lang.
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autonomous participation agreemene the parties themselves are granted the ptwbargain the
solution which best fits their information and coltation needs. The distinction is more than self-
evident: the reactive directives lie upon the tiadal technique otharmonisation the proactive
directives lie upon the new technique of harmorsaby means ofeflexive law This is even so
within the context of the Framework Directive, basa art.5 of the framework Directive empowers
member states to take the option of allowing thevent information and consultation procedures to
be determined by means of agreemenbetween management and labour, as long as thenommi
requirements of the Directive are respected. T$ig great change in orientation because this means
that the legislation is not so much concerned eitburing devel playing fieldoetween member states
(i.e that thecostsof information and consultation would weight edyab the companies of all
member states) but with ensurisgcial dialogue at the level of the company.

Finally, all of this was accompanied by an evolataf the djectives underlying the information and
consultation procedured he reactive directives haegual burdenss an objective, by imposing the
legislation of the socially most sensible countriggson other less socio-democratic countries.
Although the employees in some member states rhigbe benefited to a great extent from to powers
granted to them by the Directives, the politicajective of the Directives was not so much to protec
employees but to ensuexjual competitionbetween undertakings. Thgoactive directiveshave
another strategy; they must be understood withernctintext of the idea of the construction of a &loci
Europe introduced by the Maastricht Treaty. The tmmsnvincing statement of the objectives
underpinning the proactive directives is contaime@&8 1, 7, 8and9 of the Framework Directive,
where the European legislator clearly states tisaplirpose is topromote social dialogue between
management and labduand that

“There is a need, in particular, to promote andamcl information and consultation on the
situation and likely development of employment witthe undertaking and, where the employer's
evaluation suggests that employment within the ttaliasng may be under threat, the possible
anticipatory measures envisaged, (...) with a viewffsetting the negative developments or their
consequences and increasing the employability alagbtability of the employees likely to be

affected.”

The case law of the ECJ also accompanied thesdstiBine most important cases of the ECJ for this
subject matter are the rulin@®mmission vs UKC-382/92) andlunk vs Kuhng|C-188/03). The first
ruling put an end to the traditional British mofistystem of representation of employees, according
to which the representation of the workforce cduédmade by trade unions only and depended of a
voluntary act of recognition by the employer. Thiting, together with other Directives (such as the
Working Time Directiveopened way for the establishment ofiualist systenin the UK, in which
there would be company-level bodies representatibe interests of the employees of the company
that are to engage in a dialogue with the manageniée second ruling considered that the CRD
opposed a situation in which a labour contract @wobé terminated in a collective redundancy
proceeding without a proper consultation procedtine; practical effect of the judgement was to
oblige the employer to engage in a bargaining mhoein a collective redundancy and avoid using
the deadlines as a mere formality without any prapalogue. The question nowadays consists in
knowing whether the ECJ intended to limit this ghtion to the collective redundancies procedure or
whether it wanted to stategeeneral principleapplicable to all the directives. These two casesal
that the >I%C.J has equally considered that the sterald beeffectivesocial dialogue at the level of the
company.

® The approach of the EU to the information and atinion of the workforce is expected to have fartdevelopments

soon. Two pending cases concern the actual impletien of the right to beffectivelyinformed and consulted in due
time and their solution will shape to a decisivéeex the actual content of the right. The casesMomo Car Styling SA
(C-12/08)andAkavan Erityisalojen Keskusliitto AEK and Others (@08). Mono Car Stylingoncerned a case in which
the ECJ was asked whether the CRD and the CFR progidptbyees with a right to challengwlividually a collective
redundancy not preceded by efifectiveconsultation procedurékavanconcerns a case in which the Finish courts want
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| believe that at this point it is important toaiet three very important points regarding the etioiu

of the Directives and the case ldivstly, there was an enlargement of the scope of apilicaf the
Directives. This means that the number of subjeattens capable of being covered by social dialogue
greatly increased from the already far-reachiegctive/static directivegbecause their scope of
application was not determined by tlsause but by theeffec) towards theproactive/dynamic
directives (in which the subject-matters of infotima and consultation were agreed by the parties).
Secondlythe legal bases of the Directives reveal thatattien of the EU was no longer conditioned
to the failure of the common market but to the pston of a genuine social model as the one set out
in the TreatiesFinally, the change in the regulatory technique allows tha extraction of two
conclusions: one, that there was a willingnessniarge the number of subject-matters covered by
collective bargaining; two, that the legislator ilied itself to providing the parties concerned vilb
necessary mechanisms for them to reach the opsiohation (reflexive law); three, that the political
objectives underlying the Directives bet upon tlastruction ofpermanent and integrative social
dialogue at the level of the compahy.

The remaining Directivese{D, PTW, FTW and TOD) intend to make employees aware of the
essential elements of events that are essentibioemployment relationships. Although they do no
set out themselves provisions for the engagemethefemployees in a procedure of consultation,
their importance should not be underestimated; #reydestined to make employees acquainted with
the conditions governing and susceptible to havargract over their employment relationship and
serve as a substract for future bargaining to beenraaccordance with the former directives.

1.3.  The Tension between the European and the Nadid_evels: Minimum Harmonisation

The final part of this section will attempt to do#d the contrast between thmational and the
Europeanlevels of participation of the workforce. The tature onComparative Labour Lavhas
outlined extensively the diversity of the natiosaiuctures of employee representation both in their
compositiorand in theextensiorof theirpowers of influencéMitwirkung).” Some member states have
taken the far-reaching option of imposiogrdetermination structureis which some companies have
employee participation in their boards and aregaldito have the agreement of the employees in a
number of decisionsr{axime Germany). Other member states have taken legsggasive approach
and opted to provide employees with a number ajrin&tion and/or consultation rights but no co-
determination powers (such as France).

The EU has, since its early years, attemptedatmonisethe systems of worker participation in the
EU in order to avoidregulatory competitionin terms of labour conditions. The first attempt t
harmonise the social policy of the EU took plaageady in 1956 with the Spaak report in which the
harmonisation of the Social Policy of the EU wadicated as a perquisite for the building of a
common market. Difficulties concerning the agreeméetween the member states led the
harmonisation effort in social policy to an halheTintroduction of th&ocial Chapter(arts.117-122)

in the Treaty of Rome 1957 did not provide muchiségsce to the harmonisation of employee
representative structures: it placed an emphasth@functioning of the common market as a means

(Contd.)
to determindimelinessof the procedure in order to evaluate its effectass. Advocate General Mengozzi's opinion in
Mono Car Styling(the only available to date) considers thatrilght to information and consultatioand theright to
effective judicial protectiormontained in theCFR do not necessarily object to timapositionof a collective defensef
those rights as long as the national implementgislation does not construct those rights indialu

Fuchs/Marholdspeak of a trend afeneralisatiorof the right to the informed and consult&hvies/Freedlandpeak of

a procedimentalisatiorof labour law. This paper prefers the distinctmtweenreactiveandproactivebecause, in our
view, it translates better thevolution and contentof the right. See Marhold, F. and M. Fuchs (20@yropdisches
Arbeitsrecht Wien, Springer, Davies, P. L. and M. FreedlanG0{). Towards a Flexible Labour Market: labour
leqgislation and regulation since the 1990sford.

For an excellent overview see: Biagi, M. (2003)rf® of employee representational participation.ddaBiaqgi, selected
writings. K. Law: 191-233.
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of harmonisingthe social systems and provided only faromrdination procedur@f national social
policies by means of recommendations, exchange rdbrmation etc (art.118). Member
states' reluctance in transferring their social petencies to the community level led toegulatory
vacuumin social measures until the 1970s.

The great change initiated in the summit of Pa@is2lwhen, drawing upon the work of that the Dutch
Foreign Minister Veldkamp had undertaken in 196@, member states admitted that ée®nomical
integration demanded also aautonomous prograrof social integration.The result consisted in a
compromise to issue an action plan to improve iad and working conditions that came out in
1974 and lasted until the 1980s. This action plavegbirth to two extremely important instruments
that lay the seed for the harmonisation of emplogpeesentative structures in Europe: @udlective
Redundancies Directivgnitially Directive 75/129/EEC) and th€ransfer of Undertakings Directive
(initially Directive 77/187/EEC). These extremelgfluential instruments set out a procedure for
informing and consulting employees that presuppesetndatorgystem of employee representation
(which led to the enactment of a statutory procediar recognition of trade unions in the UK,
terminating the century old tradition of voluntam)s and anactual bargain between employee
representatives and the employer in the situat@idsout in the Directives. The importance of these
instruments is such that it should not be underesgd: firstly, these instruments set down a
technique ominimum harmonisatiaralthough member states were free to determinextension of
employees’ powers of influence in those situatiaisregulations had to abide by th@nima laid
down in those directives. Secondly, it laid downEamopean Modebf employee representation that
would be followed in the following Directives: itonsisted in a system ad@fi-company employee
representatior{i.e: there had to be a body representative otthployees of that particular company
mandatorily recognised by the employer) with powarnformation and consultatiofmeaning that
the employers would have to communicate certaimtsvi® the employees and engage in a dialogue
with them). These two Directives influenced to aajrextent the instruments that followed.

The evolution of the relationship between the mati@nd the European levels may allow us to extract
the following conclusions(l) member states' social policies and employee reptatee structures
are not out of the competence of the communityraathber states' competencies in that domain must
be exercised within the limits laid down by the coumity; (2) the EC opted not to harmonise to a full
extent the structures of employee representatiah an harmonisation would have to be made by the
maximumbecause more protective member states would neesptia reduction of their national
levels of protection(3) the EU opted for a strategy wiinimum harmonisatiarthe EU determines the
minimum requirementsegarding employee participation that all memhates must abide with and
member states remain free to adopt more proteptiseisions;(4) these minimum requirements are
laid out in accordance with the following schenteare must be a system of employee representation
inside the company mandatorily recognised by the employer employer must engage in certain
situations in amformationandconsultationprocedure with employee representatives.

1.4. Conclusion

The understanding of the precise dimension of ihlet to information and consultation at the EU
level depends of the consideration of three distinter-related levels: thaational leve] the
fundamental rights levednd theEU acquislevel. The existence of employee representatiotihet
national level, the need to avoid competition ime of labour conditions within the community ireth
progressive completion of the common market letistoecognition as &undamental parbf the EU
model of industrial relations. This recognition waade at the level dtindamental rightsvithin the
several legal instruments laying down the fundaalemghts recognised at the EU level (ESC, FSR,

8 Hassiotis, A. (2000)._Die entwicklung des rechés Arbeitnehmervertretung auf Information und Cotaidn in der

Européaischen union - unter beriicksichtigung destsgben, franzdsischen, britischen und schweizegisctechts
Schulthess Juristische Medien AG Zirich / Verla@ngifli+Cie Bern
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CFR). The provision of rights to information andhsaltation at those fundamental legal instruments
IS not very extensive due to its absencealioéct enforceabilityand minimum contenof the rights.
Since the main recipients of tlobligationscontained in those rights are the EU institutionthivw
their several activities (legislative, administvati judicial), the precise content of the rightede to

be sought in the main legal instruments providingith expression - th&U directives on employee
participation These legal instruments contain a model of irdhlstelations that presupposes
effective employee representation at the levehefdompany and the right to be effectively informed
and consulted. The national regulations needectmddified accordingly in order to accommodate
the provisions laid down at the EU level. Nevertiss| despite the considerable advances made, the
harmonisation effort undertaken at the Europearelleshould be considered only asinimum
harmonisation member states must respect the minima laid dowthé directives but are free to
impose more protective regimes. There is nowadaigkerce of aspill-over effeciof these provisions
into other areas of national law proving that theme signs of the expansion of the European niodel.
Therefore, the right to information and consultatroust be understood within a multi-level system
that comprises thaational leve] thefundamental rights levednd theEU harmonisation leveleach
one of them reciprocally influencing the other.

2. The Nature of the Firm and the Rights of Employes to be Informed and
Consulted

The understanding of the precise nature of thet tighbe informed and consulted needs to take into
account the theoretical debate on tia¢ure and theobjectivesof the firm. This discussion will assist
us in understanding the exact position of labouhiwifirms and the reasons why there should be (or
not) provisions granting workers with a right toibormed and consulted on certain topics of the li
of the company that may affect their interests.

The nature of the firm has been an extensively discussed tdp& main conceptions regarding the
nature of the firm may be synthesized in the folfaytheories: theproperty model the societal
interest modelnd thenexus of contracts modeln essence, theroperty modekees the firm as the
property of the shareholders. The defendants sftki@ory argue that the assets which the shareisolde
pool in the firm will entitle them tawnership-likerights in relation to it and, when there is the
separation betweenwnershipandcontrol, the managers (who are in control of the firm)l ait as
agentsof the shareholders. Theocietal interest modekengages the company within society. It
considers that the company is an invention of $p¢feat owes fiduciary duties towards it. This miode
sees the company (with its main characteristinated liability) as a benefit granted to entrepreneurs
in order to foment investment without placing ithoke property at risk. This benefit that society
grants comes at a cost however: the company wil duties towards the society and should be run in
such a way as to promote tlaggregate social welfareFinally, the nexus of contracts model
considers the company to beantracting site at which the parties to a business enterpriseeagn
the terms on which they are prepared to supplyitipeits of the firm and the ways they are
remunerated by doing so; the company will act as/amon partyo a number of contracts and avoid
the need for cross-contracting between the mendféne various groups.

A second discussion that is somewhat related tdahmeer refers to thebjectives of the firm. The
main discussion surrounds thieareholdervs stakeholdedebate. As a preliminary point, | must refer
that none of these theories put in question thddorental proposition that the company should be run

One practical example is the application of thermation and consultation procedure laid downha tlirective for
collective redundancies to situations of lay-offnfiporary suspension of the performance of worlkgadrtugal (art.330
Portuguese Labour Code). See Gomes, J. V. (2008itddo Trabalho - relagcfes individua®orto, Coimbra.

In order to see the arguments and critics for emuh of these positions see: Parkinson, J. (2008)dels of the
company and the employment relationship." Britisirdal of Industrial Relation$1(3): 481-509.
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in the interest of the shareholders. If it weres®f company law would end because there would be no
incentives to put the money at risk in a ventureaarporation. The debate concerns the patterns
according to which one may measure the interesthef shareholdersShareholder theoristsre
affiliated to theproperty theoriesof the firm and consider the company to be theperty of the
shareholders and that the management should bardabte to them only. They view the company as
a “money-making machine” that should be focusedénerating the biggest profits possible to the
shareholders, even if it means that it would comihe expense of the other constituencies that also
bargain with the company: ttetakeholdersThey view the company purely in financial terrge
stakeholder theoristare affiliated to thesocietal interest/nexus of contracts theoméghe firm and
consider that, although the primary responsibdityhe firm is in relation to shareholders, thevéual

of the firm depends on the promotion of the reladhltip with the stakeholders without whom the
company may not survive. In the view of the stakaéotheorists, it is reasonable to refrain from
making a profit in the short-term if it is necesstw ensure the survival of the company as a whole
(which is not to be confused with the shareholdensthe long term. This dialectic has been
guestioned lately by the creation of a new the@yed a®nlightened shareholder theorin short
terms, this is reinvention of thetakeholder theoryhat considers that the company should be run in
the interests of shareholders in the long-rurhey consider that the management of the comfgny
under a duty to promote the interests of the slwdehs by means of the promotion of the
relationships with the remaining stakeholders. fdiationships with the remaining stakeholders are t
be cultivated having in mind the long-term intesasttthe shareholdets.

The purpose of this theoretical debate is to intoedthe reader to the problematic surrounding the
guestion of the information and consultation of wmrkforce. As it becomes easy to understand, the
purpose of the engagement in a procedure for irddom and consultation of the workforce consists
in the involvement of the workers in the decisioaking procedure of the firm. This may be achieved
by a variety of means: it might depart from a sienpbmmunication regarding the situation of the
company for the employee to be aware of the futimekto take the necessary precautions, to the right
to state its opinion, engage in negotiations omeneach the most-extreme case of co-determination.
The recognition of this right depends on the pefoapf the firm: forpropertyandshareholder value
theorists, the employees will never see their sigbtbe informed and consulted recognised because
they see labour as somethmgernalto the firm, independent of the relationships d&thbd between

the shareholders and the management. 3teetal interest/nexus of contracéd stakeholder
theoristswill always demand the intervention of the workferbased in the fundamental assumption
that any person affected by a decision taken byprapany should be informed and be given the
opportunity to make their voices heard and haveeskimd of influence on the decision. The position
of the law depends on its positioning in relatiothienatureand theobjectivesof the firm.

The recent evolution of the doctrinal studies aradiomal regulations have tended to adopt a
contractualandstakeholdewiew of the firm. The growing reconceptualisataithe firm as anexus
of contractsin the company law literature and the general idopof fiduciary dutiesin national
regulations providing for the mandatory consideratif employee interests in the management of the
company reveal that employee interests are gaimogeasing acceptance in the governance of
firms.'? If we attempt to make a connection with the forrsection, it becomes easy to observe that

1 For an excellent overview of this discussion €2eakin, S., Hugh Whittaker (2007). "Re-embedding ¢hgporation?
Comparative perspectives on corporate governangapgment relations and corporate social responsiliiiCorporate
Governancd 5(1).

Peltier, F. (1997). "La convergence du droit fi@a@vec les principes de la Corporate Governanégieaine." Revue
du Droit Bancaire et de la Bour&®: 53 ss, Charlton, L. W. 0. (2002). "Employeeatership and company law."
Industrial Law JournaB1(2): 99-111, Schwark, E. (2002). Corporate Goaece: Vorstand und Aufsichtsrat. Corporate
GovernanceP. Hommelhoff, M. Lutter, K. Schmidt, W. Schérda®. Ulmer. Heidelberg, Recht und Wirtschaft: 775118
Kraakman, R., P. Davies, et al. (2004). The AnatahyCorporate Law: a Comparative and Functional Apghnpa
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the Directives (bothreactive and proactivg were underpinned in an idea oéxus of contractand
stakeholder model®f the firm. The simple consideration underlying the Directives that the
employer may not implement such fundamental busidesgisions such asti@nsfer of undertaking
(which most often derives from a sale of business)collective redundancwithout first at least try

to reach a solution with the employees revealsttimiegislator saw labour as an integrating phrt o
the business whose interests must be at least hedné implementation of the business decisions.
This is even more so if we advance to pheactive directivesthe permanent company-level dialogue
that they attempt to establish are destined tonalige interests of employees with those of the
company and charge management with the duty ofabang with the employees the promotion of
the interests of the company and ultimately of shareholders. Considering that management is
primarily responsible to the shareholders, the mtion of the interests of the shareholders must be
achieved by a mandatory bargaining at a more pernmalevel with the employees, because the
Directives set out mechanisms for the promotiogaafial dialogue at the level of the company. Tis i
nothing but the recognition of@ntractualandstakeholdemodel of the firm: employees are seen as
parts of the business and the management is sebe asntral point which must bargain the interests
of shareholders and employees; the interests adrtidoyees are expressly recognised in the poficy o
the firm and the Directives set out mechanismsagartheir voices heard.

3. Conclusion

The understanding of the approach of the EU in s$eoh information and consultation of the
workforce must not be seen in purely legal termsrbuist be rathecontextualisedvithin the several
legal sources providing for rights to informationdaconsultation and the theoretical discourse
concerning the position of employees within thenfirThe short description of the theoretical
discussion that is currently taking place regarding nature and objective of the firm serves to
elucidate the reader that any regulation concertinggrecognition of a right to information and
consultation is not innocent and reveals a pragiseeption on the position of labour within therfir

| believe that there is sufficient evidence to béeao sustain the assumption that the positiothef
EU in this matter has been one ohexus of contractandstakeholder modabf the firm. The first
logical step to analyse this question consisthénfindamental rights framework of the EU, composed
by the ESC, FSR and the CFR. These instrumentgmemthe right of the workforce to be informed
and consulted but are silent on the extensionaifright and the means to be enforced. Since nbne o
these legal instruments is self-executing, theictical effect is to bind the lawmakers of the Bue
recognition and sequential enforcement of thattriffhe answer of the extent to which labour is¢o b
involved in the company must be sought in the miows giving practical expression to those rights.
The different regulations concerning the right nformation and consultation of the workforce and
some of the case law of the ECJ may provide eveléhat they were issued in accordance with a
societal/contractual view of the firm that consgltre workforce is increasingly encouraged to eagag
dialogue with the management and contribute agtitelthe promotion of the success of the firm.
This may be perfectly observed in the evolutiomrfrihereactivetowards thegroactivedirectives. In

my view, the sparse case law of the ECJ concerthiegight of information and consultation of the
workforce also reinforces this idea. Thereforeywd interpret the content of the right to informatio
and consultation from the legal instruments enattedive it expression, one may sustain that the
recognition of the right was made withcantractualistand stakeholderiew of the company. The
relationship with thenational levelis twofold: if one the one hand the recognitiontltd right at the
level of the EU merely reflected the national systeand intended to avoid regulatory competition in
terms of labour (by imposingninimum standardshat may be improved upon), it is nonetheless
undeniable that it is increasingly having moreuefice over the national level by means aipdl-

(Contd.)
Oxford, Carneiro da Frada, M. (2007). "A Businessgdudent Rule no quadro dos deveres gerais dos athadltees."
Revista da Ordem dos Advogad®d(1).
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over effect of its provisions into other areas not diecovered by the EU legal instruments. Finally,
one should mention that this conceptualisationhaf position of labour within firms has already
sufficientcontentto be able of expanding into other areas of EUcpatnaking in which the interests
of the employees may also have an express recogniti
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Towards New Social Fundamental Rights
Professor Hans Micklitz (EUI)

D. Kennedy distinguishes in his groundbreakingchetion ‘Two Globalisations of Law & Legal
Thought: 1850-1968'between the Classical Legal Thought (CLT) 1850418dd ‘The Social’ 1900-
1968. He associates CLT with individual rights, nfiat equality, the ideal of freedom, legal
positivism, the core function of private law, notiga ideas like right, will, fault, the unitary $ég on
one people, the code as legal instrument in the fnarket. ‘The Social’ focuses on group rights,
social rights, on social justice, on solidarity, legal pluralism, on social welfare, corporatisiwgial
classes, on special legislation in organizing maakernatives.

The fundamentalisation of social rights is clos@iked to the modernization of constitutions in the
light of ‘The Social’. France took a leading rotethe early 26 century. Social rights showed up in
national constitutions. They are bound to the dicison of the nation state, more particularly be t
tasks and duties of the welfare state to protsctitizens. Social basic or constitutional righgssén
attracted academic attention ever since. The lgeisvas and is to what extent theys define pdlitica
objectives which address the nation state or whethe citizens are granted judicially enforceable
rights. The fundamentalisation of social rightsnga pace after the second world war, internatignall
by way of the two Covenants on Social and PolitRajhts and regionally by way of the European
Convention on Human Rights. In the late 80’s theoRaan Parliament initiated a debate over the role
and function of inter alia social rights in the BEpean Community.Since then social rights play an
ever growing role, at least with the boundariethefEuropean Community. The debate, however, had
shifted focus. In the second half of thé"2@ntury fundamentalisation takes place under tispiaes

of the growing importance of the human rights ager®bcial rights are more and more understood as
rights which should be granted to each and evergopeindependent from citizenship. Obviously
there is a relationship between the decline ofrthion state and the rise of social human rights.
Whilst ‘the Social’ is internationalized and monedamore uncoupled from a particular nation state
understanding, no comparable institutionlisatiothat regional or international level has taken @lac
Neither the European Community nor Internationagadisations are in a position to enforce social
rights. Despite the constitutional character of Hueopean legal order, European citizens haveduomit
opportunities to address directly European Insohg Europe is not (yet) a state with powers and
resources comparable to a nation state. Even ifif&an citizens are granted standing under EU law
and/or under the Human Rights Convention and e¥esodial rights would be enforceable, the
primary addressee for doing justice to the EU eitizemains the respective Member State. All what
the European institutions be it the ECJ or the ECHI® competent for, is to put pressure on the
respective Member States to implement regionalksdleuman) rights to the benefit of the respective
national and maybe non-national citizen. Intermeglty the position of the citizen is even worse. off
The appropriate institutions are simply lacking.

The two papers deal with two different social rigghHtene Galtung with the right to food and Diane
Roman with the medical basic right. Whilst they bogh united in focusing on major aspects of ‘the
Social’ nutrition and medical care, the two authoase chosen a different approach. I. Galtung takes
the international right to food which is anchoradthe Covenant on Economic, Social and Cultural

1 suffolk, University Law Review 36 (2003) 630.

2 A Clapham, Human Rights and the European Commudityritical Overview, Volume I, 1991, A. Cassese/A.

Clapham/J. Weiler (eds), Human Rights and the Eurog@@ammunity: Methods of Protection, Volume II, 1994
Cassese/A. Clapham/J. Weiler (eds), Human Rights lmdEtropean Community: The substantive Law, Voline
1991.
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Rights as the starting point for looking at the r@egto which such an international right may be
enforced in national and international courts. ftks together case law from India and South Africa
to demonstrate that the right to food maybe givesps by the courts. Such a right, however, this is
her second point, has to be balanced out agaiasight to property.

D. Roman analyses the effectivity of social right&urope around a four step analysis (1) the itglid

of human rights depends on whether they are proeldi This is the case with regard to the right to
health in the European Social Charter and the €haitthe World Health Organisation, aiming at
prevention and non discriminatory equal acces®gppsability of medical rights refers to the French
understanding of justiciability. D. Roman underfrtbe key role of the ECHR which puts pressure on
states, but accepts budgetary choices contratyet@outh African court; (3) medial rights efficignc
requests a distinction between health care in tefrBmework and the European Convention on
Human Rights. This brings the complex relationshgtween enabling economic freedoms and
restricting social rights to the fore; (4) medicglhts effectiveness deals with the gap between the
effect of the law and the awaited objective. Thisids the author back to issues of equal access and
the role of enforceable rights by the citizens &alities in the meaning of A. Sen). Economic
efficiency this is her credo shall not become thly parameter for deciding over the enforceabibty
medial rights.

128



The Contribution of International Law to Fundamentalise the Right to Food
Irene Galtung (EUI)

Abstract

The paper investigates two key inter-dependenttmunssrelating to the fundamentalisation of the
right to food (which includes the right to safe nting water, i.e. the right to food for short).
Fundamentalisation is understood here as implyiotemially justiciable rights. One question
concerns the role of litigation in enforcing thght to food; the other question concerns the rble o
property rightsn defining the right to food. This topic is parlarly relevant today, due to the recent
dramatic rise in food prices. There is little sysétic study of these two key questions. Both qaoasti
aim at increasing food security and reducing pgvehrough change in government policies; in this
sense, they represent a puzzle of law, about hiswrtay be achieved.

The two key questions of this paper are the follmwi First, can the right to food be claimed in
national and in international courts, against Statander constitutions, conventions, and customary
international law? Secondly, how might the rightfé@d conflict with property rights, such as the
privatisation of knowledge (for example, throughe tlhgreement on Trade-Related Intellectual
Property Rights (TRIPS Agreement), and the Agreentmm the Application of Sanitary and
Phytosanitary Measures (SPS Agreement)), and thetarops for bio-fuels instead of for food, thus
potentially contributing to the recent rise in fomices?

National and international law, which provide fdretright to food and water, are double-edged
swords. The law has the capacity to act as an dbstia, but also as a sustainable solution towards,
reducing hunger. Very few people know a right tod@xists, yet: (1) 22 States provide explicitly fo

a constitutional right to food; (2) 156 Statesfiedi the International Covenant on Economic, Social
and Cultural Rights (ICESCR, Article 11 provides floe human right to food); (3) some regional law
provides for the right to food (EU law does no®) é&nd, although it is true that 34 States neither
ratified the ICESCR, nor provide for a constituabnight to food, the core content of this righigt
right to freedom from hunger) might already havached the status of customary international law,
and evernjus cogengbinding States regardless of consent. If thetttigliood is a justiciable individual

or collective right, then people can claim it, whis also why most often it is not justiciable.

Introduction

This paper is about the contribution of internatipnregional and national law to the
fundamentalisation of the right to food. Fundamksagtion is understood here as implying justiciable
human rights. Hence, the paper goes beyond theetwvank of the EU legal system, and citizenship.

The paper investigates two key inter-dependenttmunssrelating to the fundamentalisation of the
right to food (which includes the right to safending water, i.e. the right to food for short). One
guestion concerns the role of litigation in enfogethe right to food; the other question concehas t
role of property rights in defining the right tooih. This topic is particularly relevant today, doghe
recent dramatic rise in food prices. There iseligtlystematic study of these two key questions. Both
questions aim at increasing food security and nedugoverty, through change in government
policies; in this sense, they represent a puzzlawfabout how this may be achieved.

The two key questions of this paper are the follmwi First, can the right to food be claimed in
national and in international courts, against Statander constitutions, conventions, and customary
international law? Secondly, how might the rightfé@d conflict with property rights, such as the
privatisation of knowledge (for example, throughe tlhgreement on Trade-Related Intellectual
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Property Rights (TRIPS Agreement), and the Agree¢nmm the Application of Sanitary and
Phytosanitary Measures (SPS Agreement)), and teeoEarops for bio-fuels instead of for food, thus
potentially contributing to the recent rise in fomices?

Background

National and international law, which provide fdretright to food and water, are double-edged
swords. The law has the capacity to act as an dbstia, but also as a sustainable solution towards,
reducing hunger.

Very few people know a right to food exists, ydf) 22 States provide explicitly for a constitutibna
right to food; (2) 156 States ratified the Interoal Covenant on Economic, Social and Cultural
Rights (ICESCR, Article 11 provides for the humaght to food); (3) some regional law provides for
the right to food (EU law does not); (4) and, althb it is true that 34 States neither ratified the
ICESCR, nor provide for a constitutional right tmofl, the core content of this right (the right to
freedom from hunger) might already have reachedthieis of customary international law, and even
jus cogens, binding States regardless of consent.

In addition to the sources mentioned above (castgtiis, the ICESCR, and customary international
law), the right to food is arguably provided fordem further conventions of human rights,
humanitarian law, refugee law, international criatitaw, economic law, environmental law, and
regional law.

Specifically, in Europe, the right to food is neithprovided for under the Charter of Fundamental
Rights, nor under case law. However, the rightdodfis arguably provided for, first, under some
member State national law; secondly, under inteynat law, where the ICESCR has been ratified by
all EU member States; and thirdly, under other &mental rights, such as the right to life, and the
right to non-discrimination.

In fact, where the right to food is not explicitiyovided for, it might be implied under other, more
easily justiciable, rights, such as the right fe,lithe right to non-discrimination, or the protidm
against inhuman treatment. For instance, ArticlEBCHR against inhuman treatment has been held, in
several cases, to imply that the State must supip@person monetarily. This was held in recentgas
in UK, regarding plaintiff destitute asylum seeketsose right to basic social support was taken away
because they had not applied for asylum at thegfamntry. They claimed breach of the right nob&o
subjected to inhuman, or degrading treatment, arspuent under Article 3 ECHR. In Limbuela, the
House of Lords unanimously held that the SecratéState had to provide suppbrt.

Despite these multiple sources of the right to fabd question of its justiciability remains opéoth
perceived justiciability, as a well as actual jcistbility. The answer to this question might betryp
claiming the right in several courts.

1 Also, the European Social Charter (revised) Pakttitle 8 protects nursing mothers, and ArticléP4ra. 1) provides for

“the right of workers to remuneration such as wilte them and their families a decent standardvafg”. Lastly, the
ECtHR has not taken a clear position on whether EWJpeovides for a right to water. However, ArticleP5otocol on
Water and Health (1999) should affirm the rightaater of all residents. In 2001, the Recommendatifathe European
Council reaffirmed the right to water, and equahlig arliament in 2003. There are also directivesirarking water.
See Recommendation du comite des ministres aux miatsbres sur la Chartre Europeene des Ressourceauen E
Conseil de I'Europe, 17 octobre 2001, Rec. (2001) 14.

Fredman, Sandra, Human Rights Transformed: Po&titees and Positive Rights, Oxford Legal Studiese@esh Paper
No. 38/2006, Public Law, p.498-520, 2006.
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The ¥ Key Question

The first key question is: Can the right to food dd@imed in national and in international courts,
against States — under constitutions, conventiams customary international law?

The first key question arises from the asserticat the right to food is one — if not the - most
important legal topic facing humanity. One may dreg with this, of course, as there are other
important global legal issues, such as climate ghar genocide, which are urgent. And even if one
were to agree on its centrality, one might disagree¢o the necessary means to ends. Of course, the
law is but one of several means.

Nevertheless, one may argue for the importancéeidgal perspective for three reasons: since it is
the law that decides who owns food and safe drgnkiater; since more people die of hunger every
year than of any other cause; and since the rgha,way, stands at the very heart of law. This las
reason is important in two senses. On the one hhadjght to food questions the core function and
legitimacy of law. On the other hand, the right famd dismantles the economic and political
compassions of law, which favour many rights atesabently enforceable in court, while this right
is not.

If the right to food is a justiciable individual oollective right, then people can claim it, whishalso
why most often it is not justiciable.

A contribution of this paper might be to try to ghthat although the potential litigation strategy i
difficult, it is probably not impossible; in othemords, it might be worthy of being tested, acrqssce
and time. This does not diminish the role of othecessary and complementary strategies. A twin
contribution might be the argument that, sinceritlat is not self-evidently enforceable in couhette

is a situation here where the law-breaker (e.g.State) decides when the law applies. This may
necessitate revising our legal concept of the rightl the correlative right-holders, duty-bearars]
agents of accountability. To remind one: right-lestdare actors with a claimable right against duty-
bearers; duty-bearers are actors legally obligetulfd responsibilities under the right to its hg
holders (e.g. States); agents of accountabilitypsoeedures of monitoring and correction to ensure
duty-bearers fulfil their obligations to right-heid (e.g. courts).

The main scope of the paper is the core contetttisfright (the right to freedom from hunger), and
the correlative territorial State obligations. Nahstanding, it is essential to qualify the obligat of
non-State actors, and extra-territorial-State resjudlity, as well.

The issue is, what this right means. Since, in ggnthe victims cannot stand up for themselves, th
willing lawyer and sympathetic judge might play keyes. Although the right to food is probably the
most affirmed right, it is also probably the most violated right. 854llion people suffer from
hunger’ 1 billion people do not have access to safe dughater.

Sometimes, extraordinary court cases do occurctietge the political, economic and social structure
of the State. For instance, the monumental caseeot)SA Supreme Court decision Brown v. Board
of Education on May 17, 1954 at 12:52 p.m., migintehcontributed to the end of segregation. It may
be possible to draw parallels with the right todoBefore Brown, there was similar scepticism about
litigation, as there is for now for the right toofih Sceptics argued that the law providing schtmise
“separate, but equal” was not justiciable; theynpad to the fact that black people were too poor to
file such a case. Notwithstanding, the Supreme Quld that if schools were separate, they coutd no
be equal, and that this was unconstitutional.

3 Alston, P.International Law and the Human Right to Fodnl Alston, P., Tomasevski, KThe Right to FoodMartinus

Nijhoff Publishers, 1984, p.9.

4 Figures from United Nations World Food Program®ee website at http://www.wfp.org.
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Of course, it is a matter of speculation whetharcess in court would actually mean a decrease in
hunger; or conversely, whether cases lost wouldfivacon attempts to claim similar rights in court;
or whether litigation would contribute to constiuet policy and precedent, were it to be legally
feasible and economically affordable. Nevertheless, might start with the following three States.

First, India is home to the world’s only successfght to food case, PUCL v. UOI and ORS (206).
The Supreme Court of India held the constitutiorgtit to life includes the right to food, and tlilae
State and some of its organs had violated the itotshal right to food. This led to judicially
enforced cooked mid-day meals in schools and skselnemes of benefits for poor people. Perhaps, it
may be possible to reproduce such cases, withtie#emourt decisions.

Secondly, South Africa is a very interesting pasntase because its courts are probably the most
open in the world to judicial activism, in the serthat it is categorically accepted that economit a
social rights are justiciable. The Constitution@lu@ takes this justiciability for granted (Nevira@
case). The South Africa Constitution (Section 27 (1))teta “everyone has the right to have access to:
[...] (b) sufficient food and water”. South Africasal signed, but has not ratified, the ICESCR (Aeticl
11 provides for the human right to food). How cha tight to food be claimed, also citing this (un-
ratified) international convention?

Thirdly, USA is a very interesting potential cabayving neither ratified the ICESCR, nor legislated
for a right to food; yet, there are 36.3 millionopé& unable to buy adequate food in the USA; 22
million are childrerf. The USA is also a very interesting case becauseeessful, but even a failed,
right to food court case in the USA might be getitipally influential. How can the right to food be
claimed, also citing customary international law,ciing civil and political rights already provide
for in the constitution?

The 2" Key Research Question

The second key question is: How might the righfaod conflict with property rights, such as the
privatisation of knowledge, and the sale of cré@sd, and water for bio-fuels instead of for fotdu)s
potentially contributing to the recent rise in fomices?

First, there are unresolved conflicts between tgbktto food and privatisation of knowledge. For
example, how does patent protection under the TRipeement affect access to patented GMO seeds
and crops for poor people? As is known, some sarxdbred to self-sterilise, so farmers are obliged
purchase new seed every y2&ome seeds are even bred to germinate only ifat@gombined with
fertilisers produced by the same TNC.

In some circumstances, it seems that the effectheofTRIPs Agreement can violate the right to
food! The TRIPs Agreement concerns minimum standardsinet) for national implementation,
protection and enforcement of IPR. Under Articlé3){b), States have the obligation to provide for

See website at http://www.geocities.com/righttaffooders/may203.htmPeople’s Union for Civil Liberties v. Union of
India & Ors, SC 2001, Write Petition (Civil) N0.196/20@#printed in RIGHT TO FOOD 48 (Colin Gonsalves ed.,
2004).

See website at http://www.geocities.com/righttafmoders/may203.html.

7 Minister of Health and Others v. Treatment Actiom@aign and Others2002 (5) SA 721 (CC), at Para 25, 2002 (10)
(BCLR 1033) (CC). See website at http://www.concourtzmyv

See website at http://www.frac.org.
® Mechlem, K., and Raney, T., Agricultural Biotechrml@nd the Right to Food, 2005.
10 H

Ibidem.

1 Edwardson, Shelley, Chapter 6 “Reconciling TRIPS #rel Right to Food”, in Cottier, T., Pauwelyn, J., Burg
Bonanomi, E., “Human Rights and International Trad@Xford University Press.
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plant variety protection, either through grantirigpatents, or through an effective sui generisesyst
or by way of combing the two. This monopoly righé violate the right to food.

On the contrary, in some circumstances, it is afgtleat it may be possible to direct agro-
biotechnology towards the right to food. Articldnternational Treaty on Plant Genetic Resources for
Food and Agriculture (ITPGRFA or Seed Treaty) (200bvides for guiding principles regarding the
conservation and sustainable use of PGRFA in exgghfor access to, and equitable benefit-sharing,
of those resources. The Code of Conduct on Biotdolgy (1991) will cover five areas: bio-safety
and other environmental concerns; intellectual ergp rights and farmers’ rights; appropriate
biotechnology for developing countries; reductidrpotential negative effects of biotechnology; and
monitoring™ There is also a Panel of Eminent Experts in Etbit§ood and Agriculture (1999). It is
mandatory that agro-biotechnology does not vidlageright to food, or biodiversity.

Thus, some scholars argue it is possible avoidlictsbetween the right to food and privatisatidn o
knowledge. The practice of sui gen&tisight be one such way; some scholars argue tea¥MRO
Dispute Settlement Panel can be helpful in thigednsince non-WTO rules can be invoked before a
WTO panel and overrule WTO rul&sand since there are a variety of legal standaodsttfe
protection of rights of breeders, technology depets, researchers and farmers, such as UPOV, CBD,
and the International Treaty on Plant Genetic Ressu(ITPGR).

In this respect, some scholars even argue thatrinst of accessibility of food, some GM crops (such
as insect-resistant cotton) may actually make sfaathers richet® However, small farmers are not
necessarily poor people, therefore the issue remgw to guarantee the right to food of poor
people'® Moreover, the SPS Agreement introduces the priegeary principle, thereby limiting
national discretion with respect to food securityrteasures that are based on scientific princgohels
on a risk assessmetit.

Secondly, there are unresolved conflicts betweenrigfht to food and the sale of crops, land, and
water for bio-fuels instead of for food, thus pdialty contributing to the recent rise in food pric

It is possible that bio-fuels might violate thehidgo food. Jean Ziegler, UN Special Rapporteuthen
Right to Food, has named bio-fuels a “crime agamshanity”. According to him, bio-fuels might
violate the right to food in three respetés.

The first aspect concerns increasing prices of faodwhich bio-fuels might have in/directly
contributed. The International Food Policy Resedrdtitute (IFPRI) says the number of people
suffering from under-nourishment will increase b§ fillion people for each percentage point
increase in the real price of staple fddhis could mean that 1.2 billion people will befeting
from hunger by 2025.

2 \bidem.

13 Edwardson, Shelley, Chapter 6 “Reconciling TRIPS #ra RIht tfo FOOd”, in Cottier, T., Pauwelyn, J., Bur
Bonanomi, E., “Human Rights and International Trad@Xford University Press.

1 pauwelyn, J., “The Role of Public International Liavthe WTO: How far Can We Go?” 95 AJIL (2001), 53%7.

15 Mechlem, K., Raney, T., Agricultural Biotechnologydathe Right to Food, 2005.

18 Kent, G.,Freedom from WanGeorgetown University Press, Washington D.C., 2005

S Breining-Kaufmann, C., Chapter 6, “The Right to foawl &rade in Agriculture”, in Cottier, T., Pauwelyd, Burgu

Bonanomi, E., “Human Rights and International Trad@Xford University Press.

18 Ziegler, J.,Report by the Special Rapporteur on the Right todcsubmitted in accordance with General Assembly

resolution 61/163, UN Doc. A/62/289 of 22 Augus020

9 Ibidem para.35
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The second aspect concerns increasing competitienland and forests, and forced evictiGhA
rapid increase in the prices of food crops mighénsify competition over land and other natural
resources, including forest reserves.

A third aspect concerns increasing prices of w&tém the one hand, the production of bio-fuels will
require substantial amounts of water, divertingewvatway from the production of food crops. Thus
far, there are few studies on the impact of bid-fweduction on water resources — although this avas
central concern of the World Water Week internatlameeting held in Stockholm in August 2006.
On the other hand, rising prices of water wouldtliaccess to water for the poorest communities. All
these aspects, in a way, question the role of ptppghts in defining the right to food.

Conclusion and Future Research Outputs

In conclusion, the two key questions in this papgéed to show a potential contribution of
international, regional and national law to thedamentalisation of the right to food.

Building on the concepts in this paper, it coulddmssible in a future project, to seek two research
outputs. On the one hand, the project could aioresting a State-by-State index on the likelihobd o
successful right to food court cases, in a similay that there exist State-by-State indexes evalyat
corruption. This necessitates closer examinationfaf example, the 22 States providing for a
constitutional right to food. On the other handdewstanding how the right to food potentially
conflicts with property rights should help elucigléhe legal hierarchy of this right; in other wqrtte
relative  weight of the right to food, as opposed toother rights.

20 |bidem para.38.
2L |bidem para.38.

134



The Effectivity of Medical Basic Rights in Europe
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Abstract

Currently acute, the question of rights effectivity also complex. As noticed, “whatever the
definition specified, one can conventionally agoeethe fact that this concept returns to the génera
question of the passage from “sollen” to “sein”pther words, of the statement of legal standaitsto
concretization or its implementation in the worl@he concept of basic rights effectivity thus inegli

a reflection on the notion of respect of the lavehows the difficulty of the analysis of the basghts
effectivity, which can be organized according te fbllowing four part scheme. First, one shalleefl
upon thevalidity of basic rights; secondly, trapposability or justiciability of these rights must be
assessed. Thirdly, thefficiency of basic rights must be measured. Finally, tHmasic rights’
effectivenessshould be examined: this last enquiry has to dba tie evaluation of the results of the
proclamation of basic rights; the idea is to asséssther it is possible to carry out an assessmient
the objective sought by comparison with the awatteigctives. The measurement of rights effectivity
results from the combined analysis of these foerta

Introduction

The effectivity of medical basic rights in Europe this form, the precise heading of the working
paper raises a three part question, the seriousmesslifficulty of each part being greater than the
previous one ...

Europe? Certainly, the European Union needs toxaenimed but also the Council of Europe, and
more particularly the European Convention of HurRaghts (ECHR) and the other treaties negotiated
within the framework of this larger Europe: the &lo convention or the European Social Charter.

Medical basic rights? My choice here will be to malo distinction between civil rights and economic
and social rights. In other words, such differespiexts of medical rights as the “right to proteciid
health”, equal access to care or the respect afybiotegrity, the protection of consent, the gudese

of medical confidentiality and private life will labe taken into account and will generically be
referred to under the label “medical basic rights”.

There remains the third question, a question oicienable difficulty: the definition of “effectiwt...

This question of rights effectivity has become cantls it necessary to see there a trace of an
americanization of the law or a concern for praggna® From now on, J. Commaille notes, “law and
public action (like the new form of public policghly justify themselves by their results ».

Currently acute, the question of rights effectivitsyalso complex. As a French author, Veronique
Champeil-Desplats, noticB$whatever the definition specified, one can corii@ally agree on the
fact that this concept returns to the general duestf the passage from “sollen” to “sein”, in othe
words, of the statement of legal standard to itecoetization or its implementation in the worldhd
concept of basic rights effectivity thus implieseflection on the notion of respect of the lanwshibws

the difficulty of the analysis of the basic righafectivity, which can only be interdisciplinaryorf
studying the possible shift between the statemetiteostandard and its respect, the tension between

1 J. Commaille, « Effectivité én D. Alland et S. RialsDictionnaire de culture juridiquePUF, 2003, p. 584.

2 V. Champeil-Desplats, « Propos introductifsL¥effectivité des droits fondamentauRresses de Paris X, 2008, &

paraitre
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“is” and “ought”, the lawyer needs the help of atlsecial sciences such as history, economy and
sociology. An even more exotic approach can be taedomaking use of anthropology or psychology.
The challenge thus consists in mobilizing extraaledisciplines without necessarily having full
scientific competence in them and without losirghsiof the specific nature of legal reasoning.

In the wake of various scholarly studfeis seems to me that the analysis of basic rigfiesgvity can

be organized according to the following four patteme. First, one shall reflect upon tfadidity of
basic rights: are they proclaimed? What kind ofsemuences can be drawn from such proclamation,
or absence of proclamation? Secondly,dpposability of these rights must be assessed. Opposability
of basic rights has been a trendy concept in Framme 2007, and shares much with the concept of
justiciability. However, it is of interest to refileupon the relevant implementation vectors of dasi
rights. Thirdly, theefficiency of basic rightsmust be measureti take «efficiency here to mean a
quality attached to an action “which produces dec#f. In other words, studying efficiency implias
focus on the effects produced by the fundamentalisaof law. Finally, thebasic rights’
effectivenessshould be examined, in the sense that effectiveisefsund when a given course of
action produces the expected effects. In other sydhds last enquiry has to do with the evaluatbn
the results of the proclamation of basic rights;ithea is to assess whether it is possible to cartran
assessment of the objective sought by comparistintiné awaited objectives. It is my contention that
the measurement of rights effectivity results friiv@ combined analysis of these four criteria.

Part A Medical Rights Validity: The Example of the Human Right to Health Care

Validity is the first moment of effectivity: to be applieal right needs to be recognized, proclaimed.
The first step of this analysis involves makingirmrentory of the European basic rights in the field
health. The existence of two European systemsGtremunity and then the EU on the one hand, the
Council of Europe on the other) has brought abouudtiplication of basic rights in the field of
medicine. The human right to health care is a go@inple of these multiple proclamations.

The right to health care is, as a basic right, laioed by various texts and especially in the recen
European Charter of Fundamental Rights. Its arB8lstates, under the heading of “health caret, tha
“Everyone has the right of access to preventivdthezare and the right to benefit from medical
treatment under the conditions established by natitaws and practices. A high level of human
health protection shall be ensured in the definittmd implementation of all Union policies and
activities”. The stipulation must be read in thghti of article 34, which develops the questionhaf t
means, by recognizing and respecting “the entitfgnb@ social security benefits and social services
providing protection in cases such as maternitgeds, industrial accidents, dependency or old age,
(...)in accordance with the procedures laid down byn@wunity law and national laws and practices”.
In addition, complementing these general provisieasious provisions protect childhood health (art.
24) the health of the worker (art. 31), the youlegspn at work (art. 32) and, implicitly, the congrm
(art. 38).

The right to health care is proclaimed in a mor&itkxd way by the European Social Charter. In its
last version (1996), the revised Charter providegs article 11, that

“With a view to ensuring the effective exercisetbé right to protection of health, the Parties
undertake, either directly or in cooperation witkbfic or private organisations, to take appropriate
measures designadter alia: to remove as far as possible the causes of ilinetd provide
advisory and educational facilities for the proroatiof health and the encouragement of
individual responsibility in matters of health; poevent as far as possible epidemic, endemic and
other diseases, as well as accidents”.

® F. Rangeon, « Réflexions sur |"effectivité du dmjin CURAPP,Les usages sociaux du dralt989, pp. 126-149 ; V.

Champeil-Desplats, précit
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Symmetrically, article 12 intends to ensure “thieeive exercise of the right to social securityida
article 13 states that

“in order to ensure the effective exercise of thghtrto the social and medical assistance, the
Parties undertake: to ensure that any person whitheut adequate resources and who is unable
to secure such resources either by his own eftorfsom other sources, in particular by benefits
under a social security scheme, be granted adeqsaistance, and, in case of sickness, the care
necessitated by his condition; to ensure that perseceiving such assistance shall not, for that
reason, suffer from a diminution of their political social rights; to provide that everyone may
receive by appropriate public or private serviagshsadvice and personal help as may be required
to prevent, to remove, or to alleviate persondharily want”.

The different European instruments incorporatedbiective posed by the Charter of World Health
Organization of July 27, 1946, according to whidmé enjoyment of the highest attainable standard
of health is one of the fundamental rights of eMenyan being without distinction of race, religion,
political belief, economic or social condition”. iBhrequires the achievement of two types of public
policy aims, prevention and cure, whose conjundamecessary to human health care.

Prevention

An example of human health prevention may be faarehvironmental protection policies. The right
to a healthy environment was gradually deduced filmenSocial Charter and the ECHR, on the basis
of judicial interpretation in fashion with the rigj pressure of ecological environmental concerms. O
the one hand, various incentive instruments eldbdraithin the framework of the Council of Europe
proclaimed the human right “to a healthy and edcklty-balanced environment whose quality
enables individuals to live in dignity and wellbgin® In addition, the judge-made interpretation
contributed to establish a bond between the priotecif health and environmental issues. Thus, for
example, the European Committee of Social Righteda 2006 decision, on “ the growing link (...)
between the protection of health and a healthyrenmient, and has interpreted Article 11 of the
Charter (right to protection of health) as incluglithe right to a healthy environmehtloting that
lignite exploitation, although dangerous for humntaselth, is necessary for adequate provision of
electricity, the committee recalled that

“overcoming pollution is an objective that can otilg achieved gradually. Nevertheless, states
must strive to attain this objective within a reseiole time, by showing measurable progress and
making the best possible use of the resourceseatdisposal (...). The Committee assessed the
efforts made by states with reference to theiromatii legislation and regulations and undertakings
entered into with regard to the European Union tliedUnited Nations (...), and in terms of how
the relevant law is applied in practiée”

At the end of a precise examination, even taking @onsideration the margin of discretion granted t
national authorities in such matters, the Committeesiders that Greece has not managed to strike a
reasonable balance between the interests of pelisorgin the lignite mining areas and the general
interest, and finds that there has thus been atiool of Article 1181, 2 and 3 of the Charter”. The
position of the European Committee of Social Righipplements that of the European Court of
Human Rights which established a link between heaid environmental concerhs.

4 V. CEDS, collective complaint. n° 30/2005 Marangalps Foundation for Human rights (FMDH) C. Greecec&mnber
6, 2006, § 195.

® Id.§204
6 CEDH, déc. 9, 1994, G. Lopez Ostra c/ Espagte§#98/90 Série A n° 303-C
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The effectivity of the right to health care is igglitably the aim of thise ecological-friendly judic
interpretation. It is reinforced by the assertibregual access to care and non discrimination.

Equal Access and Non Discrimination

The general principle of non discrimination recsiveith regard to the equal access to care, various
interpretations. Again, the Council of Europe, @sgecially the Social Charter’s interpretation rsffe
interesting examples. Equal access to health came particularly reinforced by a decision of the
European Committee of Social Rights concerning €hrerestriction of access to medical care for
foreigners in irregular situations. The opinion the Committee is particularly interesting, both
because of the reasoning it adopts and becaubke obnhclusion it reaches.

After having recalled that the Charter was considéias a human rights instrument to complement
the European Convention on Human Rights. It igiad instrument dedicated to certain values which
inspired it: dignity, autonomy, equality and solitha The rights guaranteed are not ends in
themselves but they complete the rights enshrinddd European Convention of Human Rights”, the
committee notices that

“Human dignity is the fundamental value and indéeal core of positive European human rights
law — whether under the European Social Chartarnoier the European Convention of Human
Rights and health care is a prerequisite for thesgmvation of human dignity. The Committee
holds that legislation or practice which deniesitmhent to medical assistance to foreign
nationals, within the territory of a State Partyee if they are there illegally, is contrary to the
Charter”!

As we have seen, the implementation the Europeaniple of equal access to care is emblematic of a
“cascade-proclamation” phenomenon: in order tofoeae the effectivity of the right to protection of
health, “right-rebounds” are devoted: here equaless to care, there the right to a healthy
environment. An identical case can be made witlanggyto the more civil dimension of rights the
individual is entitled to within the medical relati. However, and in any case, it seems that the
effectivity of medical rights in Europe necessaiitgplies their formal proclamation as well as a
jurisdictional or “proto-jurisdictional” interpret@n (in the case of the Committee of social righits
order to reinforce the legal base. The simple ntuaatatement is the first stage of the effectivit
The legal status of implementation of the right, its opposability, constitutes a second stage of

Part B Medical Rights Opposability

The concept of opposability of rights is to be ¢des=d in the French political context, where is ha
became very “trendy”. In 2007, claims for “Soci@hts opposability” have led to passing a law
creating a “right to opposable housifgThen, French presidential election debates caritib to
implementing a claim of an “opposable right” to saling for the handicapped or to babysitting for
babies. Hence the question of the opposabilityasidrights entered the mass media’s vocabulary...
In a more classical — and judicial — way, the goesbf the opposability of medical rights has to do
with guarantees, especially judicial, that areciga to social rights. According to what processes
they implemented by European law? Do they benedinfjudicial actions? Two examples shall help
measure the existing relationship between effagtamd medical rights.

" Collective Complaint No. 14/2003 Fédération inteiorele des ligues des droits de I’homme (FIDHfvance, oct. 07,
2004

(french) Loi n° 2007-290 du 5 mars 2007 instituandroit au logement opposable et portant divensesures en faveur
de la cohésion sociale, JORF n°55 du 6 mars 200& $&§0 ; C. Wolmark, “L"opposabilité du droit aogement”,
Dalloz 2008, p. 104 -108.
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Matter of Public Policies

The EU does not have a health-care policy that dvaompare with those other public policies that
aim at strengthening the free-market economy orcttramon agricultural policy. And health-care
matters have to do with several public policy damsaglso they can be taken care of and resolved at
different levels, that of the States or that of Bt&’ since the latter enjoys a competence in supporting
coordinating or supplementing the action of theteteas regards protection and improvement of
human health in their European purpds@he Union thus encourages the co-operation between
States: article 168 TFEUstates, in a preliminary way that

“a high level of human health protection shall Imswed in the definition and implementation of
all Union policies and activities. Union action, iefn shall complement national policies, shall be
directed towards improving public health, prevegtphysical and mental illness and diseases, and
obviating sources of danger to physical and mdmgalth. Such action shall cover the fight against
the major health scourges, by promoting researtth timeir causes, their transmission and their
prevention, as well as health information and etlosaand monitoring, early warning of and
combating serious cross-border threats to health.Union shall complement the Member States’
action in reducing drugs-related health damagéudiveg information and prevention”.

Then, TFEU details the initiatives that the Eurap€ammission can take on the matter:

“The Commission may, in close contact with the MemiStates, take any useful initiative to
promote such coordination, in particular initiagvaiming at the establishment of guidelines and
indicators, the organisation of exchange of besattme, and the preparation of the necessary
elements for periodic monitoring and evaluation”.

Clearly, this kind of European competence in tleddfiof health care is connected to a global aim of
effectivity of health care policies.

Moreover, European law recognizes a direct competenh the Union intended to promote common
safety. Article 168-4 TFEU allows the Council tooptl measures setting “high standards” of quality
and safety of organs and substances of human pngidicinal products and devices for medical use;
measures in the veterinary and phytosanitary fieldich have as their direct objective the protectio
of public health. In addition, according to the nawicle 168-5 TFEU resulting from the treaty of
Lisbon the European Parliament and the Council aiag adopt incentive measures designed to
protect and improve human health and in particddarombat the major cross-border health scourges,
such as measures concerning monitoring, early warofi and combating serious cross-border threats
to health, and measures which have as their ditgective the protection of public health regarding
tobacco and the abuse of alcohol, excluding anynbaisation of the laws and regulations of the
Member States.

However, as article 168-7 TFEU points out,

“Union action shall respect the responsibilitiestiot Member States for the definition of their
health policy and for the organisation and delivefyhealth services and medical care. The
responsibilities of the Member States shall incltitemanagement of health services and medical
care and the allocation of the resources assigndte”.

Consequently, in accordance with the principle wfsédiarity, the primary responsibility, as far as
health is concerned, remains with the nationalaittbs.

° TFEU, art. 4 K.
0 TFEU, art. 6
1 |isbonn-new article 168 TFEU , ex. article 152 TCE
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In sum, the effectiveness of medical rights moflls in the responsibility of national authoritiefo
retain the major competences in terms of implentimtaA similar conclusion can be reached when
examining the situation of the Council of Europe.

Matter of Judicial Guarantees: Theory of the Posig Obligations and Effectivity of the Rights

While the justiciability of socio-economic right&a$ been the subject of much political debtite,
issue of whether socio-economic rights are judtleidas been illustrated by judicial cases. It &lw
known that, for the European Court, “The Conventiorintended to guarantee not rights that are
theoretical or illusory but rights that are praatiand effectivé? In other words, the ECHR wishes to
provide people with the material conditions necgstathe effective exercise of their rights. Famh
being satisfied of mere abstention from the Stdte, “fulfilment of a duty under the Convention
necessitates some positive action on the part efState; in such circumstances, the State cannot
simply remain passive and there is no room tordisish between acts and omissiotisThe State
has “to take reasonable and appropriate measusectoe the applicant’s rights” European judges
consider that article 2 lays down a positive olil@yaon States to take appropriate steps to safdgua
the lives of those within their jurisdiction.

Although this line of reasoning has developed a@nlihsis of article 2 of the ECHR, and thus largely
exceeds the medical sphere, it also has implicatgsnregards health care. For the Court, “The Court
accepts that it cannot be excluded that the acsoamssions of the authorities in the field of ieal
care policy may in certain circumstances engagde tegponsibility under the positive limb of Articl
2".° In the public-health sphere, those principles ireq$tates “to make regulations compelling
hospitals, whether public or private, to adopt appiate measures for the protection of their patien
lives”.*® In a general way, the Court did not hesitate yafhese doctrines of the positive obligations
to the question of the public health protectioniagfeenvironmental risks. In the context of dangsro
industrial activities, such as the operation of tea®llection sites, the Court pointed out that State
had the duty to install a regulatory framework albii¢ to ensure adequate protection and information
of the public. It was judged that the lack of awtif the authorities revealed a failure with respgec
the obligation of protection thus stated: the arities did not do everything within their power to
protect their inhabitants from the immediate andvikn risks to which they were exposgd.

The positive-obligations theory leads to guarargffective rights. However, its implications are
limited, insofar as the rights thus guaranteed dbreach as far as conferring the applicants the
capacity to require their realization. Neither &scéo care, nor a particular medical benefit can be
required by the patient. A case-law example is emahtic in that respect: it results frdPentiacova
and other vs. Moldova’'scase’® The European Court was seized by patients undelysit
complaining about the failure of the State to pdevall the medication necessary for haemodialysis a
public expense. While the Convention does not guaeaas such a right to free medical care, the

12 CEDH, Oct 9 1979, Airey vs Ireland?6289/73, § 24.
13 1d., 825
14 CEDH, Dec 9 1994, Lopez Ostra vs Spain, préci6l §

5 powell vs. United Kingdom (Dec.P@5305/99, May 4, 2000, § 1. The court adds: “Hesvewhere a Contracting State
has made adequate provision for securing high gsafaal standards among health professionals angrtitection of
the lives of patients, it cannot accept that matgrch as error of judgment on the part of a healtifiessional or
negligent co-ordination among health professioimathe treatment of a particular patient are sidfit of themselves to
call a Contracting State to account from the staimdpaf its positive obligations under Article 2 tife Convention to
protect life”

18 CEDH, n° 32967/96, janv. 17 2002, Calvelli and Cigioltaly, § 49
17 CEDH, GC, nov 30 2004, Oneryildiz vs Turkey, n° 488®, 2004/XIl, § 71 and (§ 109).
18 pentiacova and other vs Moldova, January 4, 20051462/03.
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Court has held in several cases that Article 8elsvant to complaints about public funding to
facilitate the mobility and quality of life of dibked applicantS. So the Court admitted that Article 8
is applicable to the applicants’ complaints abosufficient funding of their treatment. Howevere th

Court underlined the State’s important margin qgfrapiation in this respect:

“The margin of appreciation (...) is even wider whaas,in the present case, the issues involve an
assessment of the priorities in the context ofalf@cation of limited State resources (...) In view
of their familiarity with the demands made on thealth care system as well as with the funds
available to meet those demands, the national dtiéfsoare in a better position to carry out this
assessment than an international court”.

The Court says is does not wish to minimise thiicdities apparently encountered by the applicants.
It does add that “it is clearly desirable that geme should have access to a full range of medical
treatment, including life-saving medical proceduaesl drugs”. Nevertheless, “the lack of resources
means that there are, unfortunately, in the Cotiig&States many individuals who do not enjoy them,
especially in cases of permanent and expensivemesd.” And the Court concluded that in the
circumstances of the present case it could notalibthat the respondent State had failed to staike
fair balance between the competing interests oafidicants and the community as a whole.

The choice of a limited judicial control could b&pkined by a democratic argument: it is the
Parliament’s role to carry out budgetary choiceslgés are not legitimate to solve general questions
of an economic or social nature. For the Courtmking which share of the official budget must be
assigned to the public health field constituteslitipal questiorf’ This assertion is a reminiscent of
American supreme couRerguson v. Skrupdecision, in which Judge Black wrote that: “itup to
legislatures, not courts to decide on the wisdonh @ity of legislation (...) courts do not substiu
their social and economic beliefs for the judgn@riegislative bodies, who are elected to pass’laws

Such arguments do not fully convince, however. Bditican case law, for example, shows the
availability of other lines of reasoning. Indeed,a famous decision, the Grootboom’s castne
South African Constitutional Court recognised théigial enforcement of social rights, especiallg th
right to adequate housing and children’s rightshtelter. The applicants, who included children,ever
squatters in a township. They asked the Governitweptovide them with adequate basic shelter or
housing until they secured permanent accommodalibay were granted relief on the basis of the
right of children to shelter mentioned in the Cansibn. First, the constitutional court statedttha

“all the rights in our Bill of Rights are inter-abd and mutually supporting. There can be no
doubt that human dignity, freedom and equality, fthendational values of our society, are denied
those who have no food, clothing or shelter. (... Bfate is obliged to take positive action to
meet the needs of those living in extreme conditiofi poverty, homelessness or intolerable
housing. Their interconnectedness needs to be takenaccount in interpreting the socio-

economic rights, and, in particular, in determiningether the state has met its obligations in
terms of them®,

Then, the court added that the constitution giwey®ne the right of ‘access’ to adequate housing.
This means that the state must create conditioosigh laws, budgets and other measures that enable
individuals and groups to gain access to housiegtié 26(2) of the Constitution obliges the state
take “reasonable legislative and other measuregtdagressively realise the right to access adequate
housing. The wording implies that, in addition tegislative measures, administrative, judicial,
economic, social and educational measures musikamt In Grootboom'’s case, the court indicated

19 Zehnalova and Zehnal, o0.p.; Sentges v. the Nethes| (dec.) no. 27677/02, 8 July 2003)
2 Gheorghe vs. Romania, September 22 20651 9215/04:
2L Aff. Government of the Republic off South Africace®thers v Grootboom and others 2001 (1) SA 46 JDC]
22
§23-24
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that the measures adopted must establish a calprelic housing programme, directed towards the
progressive realisation of the right of accesseqaiate housing within the state’s available resesir
The court explained that “legislative measures wariably have to be supported by appropriate,
well-directed policies and programmes implementgdtiie executive” (Para 42). Policies and
programmes must thus be reasonable both in thegegion and their implementation. In interpreting
the term ‘reasonable’, the court paid particulaergton to the housing needs of those living in
extreme conditions of poverty, homelessness ofardble housing. It stated that a programme that
excludes a significant segment of society cannateie to be reasonable: “It may not be sufficient t
meet the test of reasonableness to show that theures are capable of achieving a statistical agvan
in the realisation of the right... If the measurdmugh statistically successful, fail to respondhe
needs of those most desperate, they may not passsti (§44).

Grootboom'’s case is probably the most quoted soighis case, laying the foundation for subsequent
successful social rights claims in South Africa @igkwhere. The Court lays the foundation for the
justiciability of the obligation to progressivelgalize social rights, which the Court will review the
basis of the “reasonableness” test. This line asoeing shall be completed in another decision tabou
progressive realization of the right to health ardowever, this interpretation is not isolated. By a
means, one should keep in mind the “proto-jurisoli@l” reasoning of the European Committee of
the social rights, which often does not hesitatstéte that it is compulsory for the states whoehav
previously accepted the article to grant assistaoqeeople in need in the form of formal rightse th
Contracting Parties are no longer merely empowéoegrant assistance as they think fit; they are
under an obligation, which they may be called omanrt to honour® A partial conclusion can be
outlined: justiciability of social rights still has be built.

Part C Medical Rights Efficiency

Something is efficient when it produces an effé&gticiency is therefore tantamount to the concdpt o
“impact”. Applied to medical questions, the studyefficiency leads us to analyse the effects of the
invocation of the laws protecting human health.other words, the study of efficiency implies a
concentration on what is called the “health reser¥éat notion is not used here in its common
meaning, widely used in international law, but egses the idea that the European law admits
exceptions in the application of its standards, wtiee protection of public health is at stake. This
public health reserve is as remarkable in the @iEéwork (1) as in European convention of Human
rights (2).

1. The Efficiency of Health Care in the EC Framewbor

In various ways, European founding treaties menpablic health care as a limit to economic
freedoms™ For example, with regards to the freedom of mowenwé goods, the European Court
protects the state’s capacity to call upon thervesef public health, and this sovereign power &lm
even broader in the absence of a common definiopublic interest, which would legitimate a
restriction on import§® Quantitative restriction on imports may be justifiby the fact that it is

23 Minister of Health v Treatment Action Campaign (TA@P02) 5 SA 721 (CC): Court ordered the Governmeeitend
availability of anti-retroviral drugs to HIV posie& pregnant women to hospitals, to provide coumsgland to take
reasonable measures to extend the testing andamgfacilities throughout the public health secto

24 Conclusions I, 1965, article 13, p. 64-65.
3 Art. 45 Al 3 TFEU

% CJCE, February 2, 1989, Commission vs. FRG, aff. Z74&&c. p. 229; CJCE, July 25, 1991, Aragonesa, C @76/9
Rec. I, p. 4151 ; CJCE, March 8 2001, aff. C-405/98nsumentombudsmannen (KB) and International Gourmet
Products, Rec. CJCE 2001, I, p. 1795; CJCE, 13 juid42aff. C-262/02, Com. EC C France; CJCE, 13 judD2 aff.
C-429/02, Bacardi
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pursuing an objective relating to the protectiorpoblic health. The EFB crisis (relating to the “Mad
cow disease”) and the claim for a better healtketgahat followed have illustrated the stress layd
the ECJ on the protection of human health, whidsiriding on Staté$and EC institution§>

However justified quantitative restrictions on imgo are, when public health is at stake, two
conditions have to be met. First, States have toodstrate actual threats to public interest. The
European Court carefully checks the objective penidt secondly, the measure has to be
proportionate to the risk it intends to avoid. Epegan case-law specified the contents and the r@inge
this second condition. According to the Court, the

“principle of proportionality, which is one of thgeneral principles of Community law, requires
that measures adopted by Community institutionsatoexceed the limits of what is appropriate
and necessary in order to attain the objectiveisitegfely pursued by the legislation in question;
when there is a choice between several appropma@sures recourse must be had to the least
onerous, and the disadvantages caused must nidyemgbrtionate to the aims pursued”.

This condition of proportionality must meet two t&8 that of effectiveness and that of
interchangeability. In other words, the restricttaas to be necessary and as limited as po3sifblee
reserve of public health is thus efficient, thougla limited way.

Another example may be found in the social sectiefg. The European Court of Justice admits that
Treaty provision allows Member States to restrioe freedom to provide medical and hospital
services? The reserve of public health became more spettifisughout various cases, in content as
well as in rangé& Thus, the risk of seriously undermining the finahbalance of the social security
system may constitute an overriding reason in #reeral interest capable of justifying a barriethie
fundamental principle of freedom to provide sersite

In the same way, the objective of maintaining abeéd medical and hospital service open to all may
also justify derogations on ground of public heditMore widely, the Court still specified that the
European treaty allows Member States to restrictfiedom to provide medical and hospital services
in so far as the maintenance of a treatment fa@litmedical service on national territory is e$sén

for the public health and even the survival of population®®

(Contd.)

26 CJCE, December 13, 2001, Commission vs France, G-Re€. | 9989; add. CJCE, July 14, 1983, Sandoz BlV, af
174/82, Rec. p. 2445, § 16 and 17; CJCE, July 11, ,2k6fikalieinspektionen vs. Toolex Alpha AB, aff.423/98,
Rec. |, p. 5681, point 40.

27 CJCE, December 13, 2001, Commission vs. FrancepG-Rec. | 9989; add. CJCE, July 14, 1983, SandozasyV,
174/82, Rec. p. 2445, § 16 and 17; CJCE, July 11, ,2k6fikalieinspektionen vs. Toolex Alpha AB, aff.423/98,
Rec. |, p. 5681, § 40.

2 CJCE, May 5, 1998, United Kingdom vs. Commission,80/36, Rec. | 2265

2 CJCE, February 2, 1989, Commission vs. FRG, aff. Z7&&c. |, 229; CICE, July 14, 1994, Van der Velt,@fl7/93,
Rec. |, p. 3537, § 18.

30 CJCE, March 8, 2001, aff. C-405/98, Internationaliféeet; Rec. CJCE 2001, |, p. 1795.
31

Ministry of Agriculture, Fisheries and Food, Conssioners of Customs & Excise, ex parte: Nationafiéas” Union, ,
May 5, 1998, C-157/96, Rec. | 2211, § 60.

CJCE, Muller-Fauré v Onderlinge WaarborgmaatschapgiZorgverzekeringen UA and E.E.M. van Riet v Ofidge
Waarborgmaatschappij ZAO Zorgverzekeringen, magdcg, § 67, C 385-99

33 CJCE, Apr 28 1998, Kohll, C-158/96, rec. 1-1931,1§ 6JCE, 12 juill. 2001, Vanbraekel, préc. ; CICE, uil2. 001,
Smits and Peerbooms, préc. ; CICE, May 13, 2003eMigauré, préc.

34 Above mentioned Kohll, § 41; Smits and Peerbodiz2, Miller-Fauré and van Riet, § 73

35 Above mentioned Kohll, § 50; Smits and Peerbocgng3, like Miller-Fauré and van Riet, § 67; add. CJNBy 16,
2006, aff. C-372/04, Watts, Rec. CJCE 2006, |, p. 4§28)6.

3% Above mentioned Kohll, § 51; Smits and Peerbodir&!, Miller-Fauré and van Riet, § 67; Watts, §.105
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However, the European judge has only admitted theciple of a “reserve of public health” after
having checked the contents and the range oftie Mlember States are allowed to call upon pressing
requirements of public interest, provided that thstriction is founded on objective criteria (non
discriminatory, known in advance and applied irrecpdural system answering the usual guarantees
of reasonable time and recourse to legal claiths3. therefore necessary to determine whether the
national rules at stake in the main proceedingsacaumally be justified in the light of such oveird
reasons and, in such a case, in accordance withdsease law, to make sure that they do not exceed
what is objectively necessary for that purpose trad the same result cannot be achieved by less
restrictive rules’

2. The Efficiency of Health Care Protection in tHECHR Framework

The European Convention of Human Rights allowsaf@imilar notion of “reserve of public health”
for several guaranteed rights. Thus, the rightrteapy, religious freedom, freedom of expression or
meeting might be limited in order to protect puliigalth, which is one of the superior aims mentione
among others by the text.

Several cases relate to the placement of childkposed to a danger within their family, because of
their parent’s life-styl& or of mothers’ psychiatric disordefsand therefore placed by social services.
Whatever the right called upon (freedom of thoughtespect for family life), the Court adopts a
twofold reasoning. On the one hand, it is cert&iat tgyuaranteeing the children development in a
healthy environment raises the health-care intexedtthat article 8 would never authorise measures
prejudicial to the health and the development d@fiobn. But on the other hand, it is clear thasias
much in the interest of the child that the bondsvben him and its family are maintained, except
whenever they are shown particularly unworthy: rieel this bond amounts cutting the child from its
roots. It results from this that the interest oé tbhild requires that only completely exceptional
circumstances can lead to a rupture of the famdpdh and that all is implemented to maintain
personal relationships and, the case falling dutheaproper time, “to reconstitute” the faniflyThe
Court forces the official authorities to spare ghtibalance between the interests of the childthad
protection of his health and the rights recognibgdthe Convention. It insists on the fact that
measures should not permanently compromise thecehtarrecreate the relationship between parents
and children and must be strictly proportionatéh®risks.

The same argument, based on proportionality, iskes to protect public-health. It was proved in the
case of obligatory vaccinatiolisor the organization of ritual slaughter organizafi that the
European Convention authorized a limitation of atévlife or freedom of thought in the objective of
public health protection (provided that the viabatiis proportionate to the pursued aims). Thus, the
European judge could state “ that a vaccinationpzagm (...) obliging the individual to incline
themselves in front of the general interest andtoqiut in danger the health of his fellows, whén h
own life is not in danger, does not exceed the'stamargin of appreciatiort

The judicial dialogue is obvious: both in Brussaetgl in Strasbourg, European judges admit that the
protection of health is a reason to set aside Eaopaw, provided that derogatory measures founded

37 V. Smits and Peerbooms, above mentioned, § 75s\Wagcit., § 106
% ECHR, Schmidt vs. France, July 26, 2007, n° 351Q9®@%

39 ECHR, E.P. vs ltaly, November 16, 1999, n° 31127¢8BDH, aff. P., C and S., July 16, 2002, n° 5654;7Réc. 2002-
VI.

40 ECHR, Schmidt vs France, précit., § 84.

41 ECHR, Boffa vs St Marin saint, January 15, 1998, t&6536/95.

42 ECHR, Cha" are shalom ve Tsedek vs France, Jun2Q@n, n° 27417/95.
4 ECHR, Boffa C. St Marin, précit

144



The Effectivity of Medical Basic Rights in Europe

on the protection of health are proportionate tatime. Behind this condition of proportionality, the
concept of “effectiveness” appeared. After havituded “efficiency” and the effects produced by
fundamentalisation of public-health, we now havexamine théasic rights’ effectivenessand the
content of this notion.

Part D Medical Rights Effectiveness

Effectiveness is found when a given course of actimoduces the expected effects. In other words,
this last enquiry has to do with the gap betweerefifect of the law and the awaited objectiveghin
public health field, these goals are well defintbey may be enumerated in a catalogue such aklart.
of the revised European Social Charter, or proadiiim a general standard. By the way, article 168
TFEU states that “a high level of human health getdon shall be ensured in the definition and
implementation of all Union policies and activitieMy purpose is not to study the effectiveness of
the European regulation in a general way, but moae limited one, to analyze how the question of
effectiveness may challenge the effectivity of tedical basic rights. Two paths shall be takerst,fi

I'll try to underline that the European law effetity and the effectiveness of the medical basibtdg
go hand in hand. Secondly, | will place emphasishencontradictions that might appear : sometimes,
European law effectiveness rises up against thecalduohsic rights effectiveness. Each will be byief
discussed.

Effectivity by Effectiveness

Strengthening the effectiveness of European laawisy to implement the medical basic rights. In the
framework of the Council of Europe and Social ofiarthe requirement for effectiveness of the law
turns toward the effectivity of public-health protien. For example, the European committee of
social rights solemnly stated that the health-system must be accessible to everyone and invited
Member States to take as their main criterion faigjng the success of health-system reforms
effective access to health care for all, withostcdmination, as a basic human righThus, the right

of access to care requires, for example, thatgdlse of health care should be borne, at leastirit) pa

the community as a whole. It added that care mastrepresent an excessively heavy cost for the
individual. Steps must therefore be taken to redheefinancial burden on patients from the most
disadvantaged sections of the community. Moreaugangements for access to care must not lead to
unnecessary delays in its provision. Access tdrreat must be based on transparent criteria, agreed
at national level, taking into account the riskdeterioration in either clinical condition or quglof
life.*® There also must be adequate staffing and fasifiti# also considers that a very low density of
hospital beds, combined with waiting lists, couddn obstacle to access to health care for thedarg
possible number of people. Finally, the ECSR oeflithat conditions of stay in hospital, including
psychiatric hospitals, must be satisfactory andpatible with human dignity.

However, a gap may be deplored between the medgtas proclamation and its implementation. In
spite of the significant progress made in this sphequal access to health care is far from bailtg f
guaranteed in practice. As various reports cledeiyonstrate, access to the right to health comes up
against many obstacles. For example, in 2005, threfean network Médecins du Monde created a
European Observatory on Access to Health Careofodbjectively at access to health care for people

4 ECSR considers the conditions governing accessreinahe light of Parliamentary Assembly Recomméindal 626
(2003) on «the reform of health care systems irofeirreconciling equity, quality and efficiency>SER, Digest of case
law, dec. 2006, pp. 92-93

The management of waiting lists and waiting tinmehealth care are considered in the light of Corteaibf Ministers
Recommendation (99)21 on criteria for such managemen

45

¢ n the case of hospitals, the Committee referfi¢oobjective laid down by WHO for developing coiggrof 3 beds per

thousand population

145



Diane Roman

living in precarious situations in different couaf in the EU. The aim is to identify the most
favourable measures for a real public health pobejore they are implemented in each country,
enabling the entire EU to move forward. For itstfil©dbservatory, the network has chosen to focus its
attention on the most vulnerable groups with whioh 12 Médecins du Monde organisations work:
migrants, and in particular undocumented migrasits;e these groups are among the poorest, most
excluded and most discriminated against in Eurdpés report'’ underlines that a significant part of
the European population does not have access dith#re most basic prevention or to essential
medical care, even though they are living in caadg that are particularly harmful to their health.
According to this report, based mainly on severogean countries, only one third of people suffering
from a chronic health problem are currently recegvireatment. Almost half of the people who stated
that they had at least one health problem had fib wediore receiving care. While experiencing a
health problem, one person in ten was refusedntes@t by health professionals. The most relevant
thing is that people are generally not informeduthibeir rights: a third of people are not informed
about their entitlement to health coverage. Indéeded on existing legislation, 78% of the people
interviewed have a theoretical right to health cage?® In reality, only 24% of people benefit in
practical terms from health coverage. In Francéy @ of people managed to exercise their right to
health care. For example, most people do not krey fre entitled to free HIV screening; child
immunisation is another area where informationaiking. Out of the population concerned by this
issue, only a small majority know that their chelah benefit from free vaccination and/or wheredo g
for them.

The NGO report clearly focuses on the questionhefgocial rights effectivity, such as it could be
analysed by Amartya Sen. The Nobel laureate im@nics argues that poverty is a failure of rights
rather than a failure of market forces or econgmailicy. “Capabilities”, as Sen called the capatity
mobilize rights, depend narrowly not only on perdaharacteristics but also on socio-economic ones
(health, beliefs, personal origins, financial reses and so on). The evaluation of the effectivenes
passes by securing the enjoyment of these “capasili Various reports stress the need to stremgthe
social rights and to see them as a means of regltl#n vulnerability of individuals in the face of
structural change$.

In sum, the effectiveness of the European inteigarand the effectivity of social rights are shoas
strengtening each other: a sustainable developagmbach based on human rights is promoted and,
by the same way, guaranteed social rights are asemkey factor in the success of the economic,
political and social reforms currently under way Earope. But this link between effectivity and
effectiveness is not constant and sometimes, tmepean law effectiveness may threaten the social
rights effectivity.

Effectiveness vs Effectivity
The free market economy and globalization are pyifiurope’s model of social rights under pressure.

“Globalisation places the spotlight on the costdurfding social security and can be associated
with a pressure to weaken entitlement to socialgatmn. In a context where governments feel the
need for flexibility in how they respond to risksdaare increasingly pressurised over wages, costs

47 Medecins du Monde, European survey on undocumembégtant’s access to health care, September 2007,

http://www.medecinsdumonde.org/gb/content/downléaii8/36169/file/rapport_observatoire_english.pdf

48 However, it is notable that the situation differsiely from country to country, both in terms otass to health coverage

and the level of care provided. For example, inilgpes long as a person is registered on a munhicdgdster, they are
entitled to the same access to health care asergsidn contrast, undocumented migrants are edtitt almost nothing
in Greece.

4 Mr. Daly, Accesses to social rights in Eurgpe ED. the Council of Europe, 2002;
http://www.coe.int/t/dg3/socialpolicies/SocialRigisisurce/MaryDaly _en.pdf
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and competitiveness, social rights may be portraped negative light, along the lines of an
optional extra or as being too costR}".

This is particularly true in public-health field,hweh is a very expensive one. Two examples shall
enlighten the gap between the effectivity and tifiecéveness of the medical rights: First, economic
effectiveness may slow down health-care. Secordignomic concerns may cut down civil rights.

The first is well known. As Daly’s report noticed,

“there is evidence of shortages in respect of fiean premises and facilities. It need hardly be
pointed out that the nature and generosity of $qr@grammes depend on the level of resources
made available. Insufficient financial resourcefeetfnot just the supply of benefits and services
but also quality and effectiveness”.

Other obstacles shall arise from mismatches betvleemature of provision and need. Economic
calculations became a tool of decision-making aid lring out discrimination. Choosing “what kind
of health problem” to tackle may involve choosinght” to care, and what kind of patients to leave
out of the care. It is the well known “tragic chest cases, where costly treatments raise ethichl an
practical dilemmas. The urge to respond to the si@fdndividuals has to be weighed against the
concern to use resources for the benefit of thelavpopulation. Tragic cases demonstrate the awful
tension between financial resources available add/idual needs. Some authors invoke in these
cases “the rule of rescug This “rule” suggests that when individuals arefestifig life threatening
conditions, there is an obligation to intervenerawben this may run counter to the concerns of the
community agawhole. But the concern of economic effectivenesstdi civil and political rights, not
only social ones. For example, protection of mdddsta can be limited in order to protect the
economic well-being of the country. The ECHR haganittéd that, although respecting the
confidentiality of health data is a “vital princgll it is not absolute. The communication of metica
data to social services may be potentially deciivellocation of public funds. The effectiveneds
medicaid is here allowed to restrain medical sectéc

These few examples show that economic effectiveaesisrights effectivity can turn from being
complementary to becoming contradictory. Certamlytilitarian approach may lead to ensuring the
former’s prevalence over the latter's. Howeverah also be argued that for the law to give upt®n i
own (founding) values and accept becoming a maxiefaoo efficiency would be a resignation. And it
would also certainly be a decline of the rule ofvlafor all values are not monetary.

%0 M. Daly, 0.p., p.21-22
M. Daly, o.p., p. 42

D Hadorn, “Setting health care priorities in Oreg@ost effectiveness meets the rule of rescli®RA 1991; 265: 2218-
2225 ; C. Ham, “Tragic choices in health care: lassfoom the Child B caseBMJ 1999; 319:1258-1261

% ECHR, M. S v. Sweden August 27, 1997, n° 74/1996888 Rec. 1997-
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Conclusions

Lessons of the Research Seminar on the «Fundamensailtion of Social Rights»

Professor Marie-Ange Moreau (EUI)

At the conclusion of this research carried outrehtiby the researchers of the EUthe topic of

« fundamentalisation » has proved to be a veryffdubne, not just because it reveals a trend ¢hat

be seen respectively at the national, Europeanirgachational level, but also because it provokes
thought about the strength of this movement.

The development of social rights is, moreover actdgheme lying at the heart of current affaire. O
the one hand, its central importance stems frormtwe phase of “constitutionalisation” within the
ILO (International Labour Organisation) as illuséwh by the adoption in June 2008 of the ILO
Declaration on Social Justice for a Fair Globalaaf On the other hand, the controversial issues
raised by the decisions of the European Court sfickiin the cases of Laval, Viking and Riiffert
force us to think and re-think about the placeasfa rights in the European Union.

Social rights and democracy are intimately lifkefiheir development through a multiplicity of
sources points to the need to organise them catereithin national legal orders, at a time whee th
different forms of social protection built at nat#a level are significantly threatened by the miopil
of undertakings, capital and persons, aided byyfedsconomic liberalism.

When the foundations of capitalism in its curreotni collapse, social rights, depending on the
different forms they take, are key points of refee each with its own characteristics. Togethey th
constitute ramparts of social protection.

Research was done by téorking group in Labour Lavand the seminar was organised by Claire Marzo.
For the text of the Declaration, see www.ilo.org

% Laval, 18 December 2007, C-341/05 ; Viking, 11 &aber 2008, C-438/05, Riiffert, 3 April 2008, C- I86/a detailed
analysis of these cases is not offered here abforefurther comment on such matters see in pdaictP. Chaumette,
« Les actions collectives dans le maillage desrtlisecommunautaire des entreprises », Droit s@&0aB, p.210 ; E.
Lafuma, RJS3/2008, S. Laulom, « Les actions collectives aaitgrdumping social », SSLanmjgnvier 2007, n°1335, S.
Robin-Olivier et E. Pataut, « Europe sociale ou Baréconomique », RDfEvrier 2008, B. Teyssie, « Esquisse du droit
communautaire des conflits collectifs, JE®. S 5 février 2008, 1075, Cavallini, idem, 1087 Moizard, « La directive
96/71 du 16 décembre 1996 concernant le détachetesriravailleurs dans le cadre d’ une prestat®seaivices : un
« noyau dur protecteur ? », Droit soc28l08, p.866, S. Robin Olivier, « Libre prestatiansgrvices, marchés publics et
régulation sociale : le droit européen privilégiecbncurrence fondée sur le colt du travail, CJC#iB2008 Ruffert »,
RTDE 44 (3) juillet-sept.2008, p. 485, F. Jault-SesdkBT 2008, 412, J.P Lhernoud,« llliciéité d'une clauseiale
dans un appel d'offre de marché public : le potediee contre le pot de fer ? », Ra®8,p. 601 ; for comment in English,
see PH Syrpis et T. Novitz, « Economic and SoBights in Conflict : Political and Judicial Approash& their
Reconciliation », (2008), » » E.L.Rp. 411, J.Malmberg et T. Sigeman, « Industrialigfd and EU Economic
Freedoms : the Autonomous Collective Bargaining Md&letailed by the European Court of Justice », ComMarket
Law Review 2008, vol. 45, p.1115-1146, C. Joerges et RodIn «&formalisation in European Politics and Forsmali
in European Jurisprudence in response to the «@Bdeficit » of European Integration project, reflens after Laval
and Viking, www.EUl.eu/WP 2008/Law, B. Bercusson, &Tfirade Union Movement and the European Union :
Judgement Day”, (2007) 13 European Law Jou2i#d-308, T. Blanke, « Three Steps of Reflectionsandigg the
Viking and Laval Case : Towards an Effective EurapBight to Strike », in Mélanges en I'honneur de 8aspergilir.
F. Pennings et alii, Kluwer, 2008, chapter. 32.

4 A. Lyon-Caen, « Droit communautaire du marché wofga sociale », www.etui.org/viking-Laval, R[?D08, 273
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This research demonstrates (1) that it is possibtdearly identify the process of fundamentalizati
(2) that nonetheless it remains difficult to es&tbla single approach to the notion of fundamental
social rights, and (3) that the current role ofdamentalisation as a movement needs to be assessed.

1. Identification of the Process of Fundamentaliséin

This movement, which seeks to create the foundadriundamental rights, is organised through the
establishment of international treaties, through dletion of constitutional and legislative bodiss a
well as through the involvement of juddeshereby constituting a very diverse « legal rodth that
entails interaction between actors and legal seutt complement one another.

Fundamentalisation can be divided into three phabesfirst phase starts with the recognition of
fundamental rights prior to “institutionalisationthe second phase relies on the central role and
power of the judiciary but does not exclude théomcof a number of different actors, the third phas
finds its source through the important interacti@tween proclaimed social rights and related pasici
and procedures.

1.1.  The Recognition of Fundamental Rights prior timstitutionalisation’

Regarding the recognition of fundamental rightse observes that the blur in the terminology reveals

conceptual and procedural diversity: e.g. “socights”, “fundamental social rights”, “core labour
standards”, and sometimes “Labour Human rights”

Four stages mark the life of social rightsheir proclamation as such, the introduction airth
enforceability and “justiciability”, their effectaness, and their efficiency in the society as altés
This last stage relates more often to the involvena# the judiciary, which can create the link
between social rights and the values that undéhgim: this is the case of the relationship betwhen
value of solidarity and the recognition of the eotive rights of workers, also the recognition of
human dignity and the freedom to work. In practitee place of fundamental social rights and
specifically collective rights is subject to thetian of social players and social partners in treglw
environment.

As regards the proclamation of fundamental sodits, the literature highlights each step of their
recognition in order to underline their differensith, on the one hand economic and political rights
often the case in international law, and on thewokiand their equality and indivisibility in the &ter

of Fundamental Rights of the European Union adoptédice in 2000.

In any event, one observes a significant increagbe sources of law, whether at internationaltor a
regional level® This creates a complex « normative entangleméntivat now finds, within the

European Union, a new expression in the framewb#éticle 6 of the Treaty on the European Union.
This multiplication of sources also raises concaxbsut the current process of individualisation of

See above C. Marzo

See above N. Hos

See above D. Roman

See above D. Roman

See above B. Mestre et A. Hartzen

10 See above references, J.Y. Cherot et al, ed. i@t dociaux a I'Age de la mondialisatipPUAM, 2005., J. Fudge,
« The new discourse of Labour rights: from sod¢@lfundamental rights ? »Comparative Labour Law &udicy
Journal,29, 1-32

M. Delmas Marty, Le pluralisme ordonriée seuil, 2004
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social rights, which could be damaging to labotlatrens if it is not matched by a strengthenindhef
collective rights of workers.

The judicial enforceability and the procedural meubms that underpin this stage are essential in
relation to the field of the protection of pers@mal workers, as shown by certain constitutions {tSou
Africa, India) which allow rights that are recogaizby the Constitution to be invoked directly befor
the judge’? or the mechanisms of the European Convention sh&fuRights (ECHR). The impact
and limitations caused by the lack of judicial en&ability of certain fundamental rights are eviden
in relation to both health protection and consupretection in the European UnidhSuch limitation

is all the more striking given that a link betwestizenship and the recognition of fundamental aloci
rights in the European Union is the dominant trénd.

In the context of labour relations, the abilityvadrkers and trade unions to invoke social rightetee
the judge is the only genuine guarantee of soca@ikption. The decision of 12 November 2008 of the
European Court of Human Rights concerning Turkbgws how the right to collective bargaining has
been strengthened as a result of the possibilityréale unions to challenge Turkish law and thécgol
of the Turkish government that were in breach giits recognised in the framework of international
labour conventions but that are not directly effexct

The “institutionalisation” stage achieved in 2007 the creation of the European Union Agency for
Fundamental Rights shows the commitment of the Uimidhe field of fundamental rights. This stage,
though typical of the movement of fundamentaliggtioonetheless generates concerns given the
status and the mandate of the agefidie ask the question: will European citizens bérigfithe
future from a stronger guarantee of the respettteofights recognised in the European Union?

However, the studies presented in this seminarsdisa that the movement of fundamentalisation of
social rights falls within an evolving process tlaédo depends on the involvement of actors and in
particular the role of the judge in promoting fundatal social rights on the economic front.

1.2.  The Judiciary Clearly Plays a Central Role

This movement in relation to social rights is wihaoubt based on the development of a dialogue
between judges, which goes beyond the discussiteyaf sources as it enables the sharing of itfeas.
The issue of the organisation of social rights imitfifferent legal orders raises a general question

The ECJ in 2007 and 2008 showed that it did nottvadasolute recognition to be granted to social
rights. In coming to its decision, the ECJ used gihaciple of proportionality in order to create a
balance between economic freedoms and the rigitrikke, which proved somewhat controversial
within the European Union. As has been shown, treext of enlargement has deeply changed the
economic, social and political stakes in the Euappenion’’ The ECJ, in the absence of legislative
intervention to organise the fundamental sociahtdgrecognised in the Member States and in the

12 See above their importance concerning the righadd, 1. Gatlung, and the detailed analysis byvaciejczyk

13 see above I. Benohr

14 see above C. Marzo.

15 See above N. Hos, see also the comments of OgeBchutter, cit. in Bilan sodigle 'union européenne en 2Q07

Observatoire social européen, ETHUI, Bruxelles, 2008

18 Authors such as Anne Marie Slaughter in the Un@eates link the development of judicial dialogaette creation of a

global law at international level or Antoine Garagn Europe who makes the link to the globalisatidthe economy.
There is no doubt that the movement of goods argbps in the context of the global economy enhatieeslistribution
of judgments concerning fundamental social righifsibalso opens new judicial spaces in relatioth&se movements.

17 See above Belavusau
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Treaty;® has used a debatable construction that waversebatvthe obvious recognition of a
fundamental social right as a general principl€ommunity law and the just as obvious limitation of
the exercise of such right.

These cases also show the place of other actthe iprocess of fundamentalisation: trade unions are
in the front line given, on the one hand, their poto «give life» to fundamental social rights aslw
as, on the other hand, their power to bring cldiefere the public authorities and before the courts

However it is also clear that the growing imporemd actors who form part of what is known as
« civil society » is essential : Non-Governmer@atjanisations have become front line actors on the
international scene, as is shown here in the agalgencerning health protection ( in particular the
fight against HIV-Aids) and the right to fodd as well as consumer protection. Institutional esto
such as the high authorities in the field of distniation, also play a key role in enabling socights

to become genuinely effective. For example, “laddalin France, has publicly denounced illegal and
discriminatory working conditions of seasonal wagki the Bouches-du-Rhéne in order to oblige the
authorities to « amend » the status of foreign wwgkn the agricultural sector, thereby enabliragrth

to gain a formal status that avoids the risk o€diSonary eviction.

The complementary involvement of different actdieves the resulting synergiéSEven if obstacles
remain present everywhere and still prevent funcdahesocial rights from having a genuine social
effectiveness that would enable citizens and warkergain solid and specific protection, it remains
the case that the synergies identified as resultomg the intervention of different actors do exasid
are developing. Activism and the judiciary credlis synergy.

1.3.  The Interaction between Proclaimed Social Rigland Related Policies and Procedures

The recognition and the proclamation of fundamerigtits must be matched by active poliétes
Given the pre-existing status of Equality (artidl@ of the Treaty of Amsterdam) as regards the
proclamation of the Charter of Fundamental Rightdhe European Union, it would have been
interesting to analyse in the course of this semtima improvements that have been made in the field
of Equality and that have arisen as a result ofEmpean policies carried out in the framework of
programmes relating to Equality, e.g. through «dgemmainstreaming ». The ultimate translation of
fundamental social rights is of course to be irdegg within active national policiés: the same
applies to Equality as well as in relation to heaftrotection, consumer protection and worker
protection. The challenge for the Charter is toegate positive action within the Union. The creatio
of the Agency raises the same hope.

It is clear that the movement of fundamentalisatt@mnot be separated from the link that exists
between the procedures established to make fundahsatial rights enforceable and effective and
the proclamation of such rights. It falls withinethransformation of law and the movement of
“proceduralisation” of law. Indeed, both the proged and the substantive aspects of fundamental

8 The posted workers directive at the heart of themes made compromises in 1996 that rely on pomsishat are

somewhat vague, in particular regarding the apitinaof collective bargaining agreements. The la€ka provision
aiming at limiting cases of social dumping togetiéh the interpretation by the ECJ of the econofréedoms were the
cause of this « shock ». It is conceivable that#8d, by using the principle of proportionality, whinormally applies in
relation to state policies instead of the actsrofgte parties has found a solution where it leavepen to the European
legislator to intervene, given the stakes.

19 See above, D. Roman et I. Gatlung

2 These synergies are expanded upon in Part 2 dbonk, Normes sociales, droit du travail et mondatibn, Dalloz,

2006.

See nonetheless the discussions on the needtiee aclicies for the implementation of the Charteze above N.Hos,
and on the political stakes, L. Burgorgue-Larsen.

21

22 On the rights of information and consultation, abeve the demonstration by B. Mestre
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rights are intrinsically linked, which means thatpaesent it is not possible to identify a single
conception of what constitutes a fundamental soight.

2. The Lack of a Single Conception and the NormaiZntanglement

Researchers are always faced with the impossible dafinding a uniform definition of what is a
fundamental social right.

The boundaries of « social law » remain controetiss does the qualification of fundamental. Being
crucial to society® the right is also fundamental because it is piowd as such and because the legal
source that establishes the right gives it a rhiak makes it appear in some way fundamental, even
though that element too may take several formsshages.

Even where the source is a constitution, it dodsmmean that all social rights recognised by various
constitutions can be put at the same level. Onaeatheir rank as well as the applicable procddura
regime confers different roles to such rights ieitHegal ordef* In the situation where the same
rights have been recognised at international lelikd is the case for instance with the ILO
conventions, their role may vary greatly dependipgn whether or not the judge has the possibility
of turning to them in order to give them legal effan the internal legal order. The figure of thege,

a central one for the purposes of giving forceundamental social rights, as shown by the recent
situation in France concerning the use of ILO caoiees or in Canada, greatly contributes to the
movement of fundamentalisation, even though a singhception is not automatically identified as a
result.

Ideally, a single conception would be the dreamamf lawyer who has not tingled with the riches of
comparative law. However, one may ask whether thersity of sources is not more likely to
reinforce social protection, which is the main gbe&hind the recognition of fundamental social
rights®

The question may be posed when one observes thaaddition of sources and their diversity
sometimes instigate the movement: the rulings efERJ inMangold (2005) and_aval (2007) that
respectively upheld the principle of equality ahd tight to strike as general principles of Comrtyuni
law, rely on the multiplicity of international anBuropean sources that have recognised these
fundamental social rights. Similarly, the reversélits own case-law by the ECHR in tiemir v
Turkeycase decided on 12 November 2008 concerning theesabArticle 11, which links for the
future the freedom of association and the rightcédlective bargaining, falls within a coherent
international evolution that is simultaneously lthsa the works of the ILO, the Council of Europe
and the common constitutional traditions that poirthe same direction.

The Supreme Court of Canada has also been askeifjLidicate on the same question, in contrast with
the past when that court refused to take into auicthe international evolution dealing with theklin
between the freedom to join a trade union anditite to collective bargaining : it is conceivablat

in 2009, it too will alter its course so as to dran effective place to this fundamental sociahti§

Nonetheless, one may question the legal methodehds to a veritable normative entanglement with
the following consequences: no transparency; campdpaqueness for the citizen/worker; great
difficulty in assessing the strength of fundamewstatial rights and understanding in practice how to
rely on social rights that have been declared fomeadal. In today’s European Union, the great

23 gee above, V. Champeil-Desplat, and G. Scoffonieglby C. Marzo

24 See above A.Maciejczyk

% gee in this respect the demonstration by J. Judgeit.

%8 Seminar at the EUI of 21 and 22 November 2008,meonication by Gilles Trudeau, Professor at the iitdrsité de
Montréal, (forthcoming publication).
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frailness of fundamental social rights is cleaxegi the lack of a constitutional treaty. The curren
construction of general principles of law by theJE€ also fragil. Even if a genuine legal cateduag
been established as demonstrated by Diane Ronene, thmains a real contradiction in working for
the recognition of fundamental rights given theydl and institutional frailness.

Although one may observe synergies enabling thesldpment of both the place and the role of
fundamental social rights, it is nonetheless reghét that the identification of what is fundaménta

remains so difficult, while the links between fundantal social rights and democratic values are
themselves sometimes challenged.

As Laurence Burgogue Larsen rightly points out, nhéure of economic and social rights, just like
their definition, remains an inextricable questitiris without doubt a political stake for the fotyin

the context of the economic crisis that is takit@ce at the end of 2008 and which forebodes an
economic recession in 2009.

The question of the role of fundamental socialtsglemains more pertinent than ever.

3. New Role of Fundamental Social Rights?

Historically, the recognition of social rights inet Member States of the European Union has always
been connected to a political will to reconcileeliélism with the requirements of social protection.
The development of welfare statdspict the key role that social rights have plajedreating a
balance within the EU’s internal market. At thesimational level, turning specifically to the aatiof

the United Nations or the Council of Europe, theall@oment of social rights has been closely linked
to the promotion of democratic values and humalmtsigSocial protection and democracy are in many
respects at the core of the movement of fundamsat@n of social rights. Such movement also finds
its base in societies that have made liberalismudtna liberalism their modus operandi.

One may therefore ask whether the historic rolesafial rights is not evolving together with the
movement of fundamentalisation of social rightsure/ these rights have gone beyond being rights
that simply accompany economic development so &st¢ome rights that build the ramparts of social
protection against the devastating effects of uttolad economic evolution? Have they not an
essential role to play, not so as to enable nettgitp be acquired but instead to preserve the key
bases of social protection?

Is it not the case that those fundamental sogjatsithat are collective by nature (e.g. freedoljoito
a trade union, the right to collective bargainitizg right to strike) play a new role in fightingeth
inequalities that have changed profoundly in tis¢ ten years?

The questions on the current role of fundamenteiasoights are all the more important given that,
since the most recent enlargements of the Europeé&m, conflicts have arisen between such rights
and the economic freedoms of the Union, therebgingi the question of the preservation of
fundamental social rights at the national level miteey are not adapted in relation to either the
regional level or the transnational economic emment.

There is no doubt that research on the questidunofamental social rights will continue to delvéoin
these key issues. This seminar has been able tordrate the sophisticated analysis it requiress, th
scale and the topical nature of the matter.

2 Transformations linked to a great extent to theseguences of the structural changes brought dtyoglobalisation ;
see in particular the excellent analyses of thguméties in the European Union by M. Heidenreicta¢ro economic and
statistical analysis) and Ramon Pefia Casas (expddmaspects) in_European Solidaritidsetween tension and
contentions, Bo Strath et P. Magnusson, ed. Petay,2008.
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