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Abstract

| shall argue for a sufficientist understandingedisonableness in legal decision-making: cogniive
moral optimality are not required for reasonablenegat needed is just that a determination—be it
epistemic or practical—is sufficiently good (acadpe, or at least not unacceptable).
Correspondingly, judicial review on the ground afreasonableness requires more than mere
suboptimality: it requires failure to achieve tleasonableness threshold.

To develop this idea, | shall first analyse theigr of rationality and reasonableness, examirtieg t
role they play in cognition. | shall then considationality in legal (and in particular legislatjve
decision-making, focusing on teleological reasonihgshall consequently develop an idea of
sufficientist reasonableness, by combining the mfelaounded rationality with the idea of deference,
as required by institutional coordination in theydk process. Finally, | shall consider when a
legislative determination can be considered irraticor unreasonable, and how this is related to the
violation of constitutional requirements.

Keywords

Proportionality, balancing, rights, constitution






1. Introduction

| shall argue for a sufficientist understandingedisonableness in legal decision-making: cogniive
moral optimality are not required for reasonablenegat needed is just that a determination—be it
epistemic or practical—is sufficiently good (acadpe, or at least not unacceptable).
Correspondingly, judicial review on the ground afreasonableness requires more than mere
suboptimality: it requires failure to achieve tleasonableness threshold.

To develop this idea, | shall first analyse theigr of rationality and reasonableness, examirtieg t
role they play in cognition. | shall then considationality in legal (and in particular legislatjve
decision-making, focusing on teleological reasonihgshall consequently develop an idea of
sufficientist reasonableness, by combining the mfelaounded rationality with the idea of deference,
as required by institutional coordination in theydk process. Finally, | shall consider when a
legislative determination can be considered irraticor unreasonable, and how this is related to the
violation of constitutional requirements.

2. Reasonableness and Rationality

The concept of reasonableness is often underst®dang a larger content (intension) and thus a
smaller extension than the concept of rationalitgarstood as cognitive optimality: in order to be
qualified as reasonable, a practical determinatimnlld need to be both rational and moral. This
makes reasonable practical determinations a sudfsedtional determinations, those qualified by
morality (thedifferentia specificaf reasonableness within the genus of rationalépy also a subset
of moral determinations, those qualified by ratidgathe differentia specificaof reasonableness
within the genus of morality).

However, a different characterisation is possillased on sufficiency rather than on optimality:
reasonableness pertains to determinations thatg@aoe enough though not necessarily optimal,
reasonable choices need to “satisfice”; they ateeguired to maximise (on the notionsatisficing

see Simon 1983). This sufficientist understandifigeasonableness, combined with the idea that
practical reasonableness requires both morality emtidnality, entails that reasonable practical
determinations need to be both rational enoughamal enough, as shown in Figure 1.
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Figurel: Sufficientist reasonableness

Figure 2 illustrates the connection among suffitgtnpractical reasonableness, rationality, and
morality. The oval of the reasonable includes tfaetical optimum, namely, the set of determinations
that are both optimally rational and optimally motzut is not limited to such a set. It also inaad
determinations that, while failing to achieve omlmationality or optimal morality (or both), still
reach the sufficiency threshold in both respeatsthis contribution, | shall not address moral
reasonableness (which is discussed in other clsaptéhis book), but shall focus instead on cogaiti
reasonableness. With regard to moral reasonablesbsdl just specify that | view morality—
understood, in a general sense, as taking faitly account the interests of others within one’s
practical reasoning—as a separate aspect of rdasoeas. It seems to me that, in legal decision-
making, namely, the activity whereby coercible dexis are taken in the name of the collectivity,
morality entails the general requirement that elvedy (each member of the polity) be treated with
equal consideration and respect (on equality, selenrSki 2008). This is much a stronger requirement
than the idea involved in reasonableness in prilaate where the moral dimension of reasonableness
requires taking into account other people’s intsras some extent, but does not require equatieig th
with one’s own interests (for a discussion of readdeness in private law, see Ripstein 2001). In
particular, this means, with regard to rights, ttie satisfaction of each right-holder’s interest i
exercising a right should equally be taken intoocaot. However, even with regard to this moral
dimension, no more than a sufficientist threshadds to be respected, a threshold compatible with
different understandings of the notion of equalaawn and respect.
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Figure2: Optimality and sufficiency in rationality and in nadity

A third aspect (besides rationality and moralitg) often included in the notion of practical
reasonableness: in order for a determination teehsonable with regard to a certain context (cailtur
or form of life), it must also be&onsonant(or at least not completely dissonant) with theaile
prevailing in that context (for a development détidea in the legal domain, see Aarnio 1987), iand
particular, with the norms that are practiced iattlcontext. This culturally dependent idea of
reasonableness must be distinguished from thalgsertion that the beliefs of a person about wha
is reasonable (sufficiently rational and moral) nm@y influenced by the surrounding culture. The
requirement of consonance does not concern whpbissibly mistakenly) believed to be reasonable:
it concerns what is reasonable in a certain con&xth a requirement is violated when between a
legal determination and general opinion theredsstance that cannot be overcome with the cognitive
resources available to people. Consonance withrgkeoginion may entail a certain conservatism, but
it corresponds to the idea that legal decisionsilshbe taken in name of the people, namely, of the
legal community: though a legal decision-maker rnae his decision on the basis of views that are
shared only by a part of his community, and may simalild rationalise and revise such views when
opportune (correcting biases and prejudices, takittgaccount relevant scientific knowledge, eta.),
certain proximity should be retained between thedad the opinions of the community it is supposed
to govern. By adding this further component, theoept of reasonableness represented in Figure 3 is
obtained, which results from the intersection akéhrequirements, sufficient rationality, suffidien
morality and sufficient consonance.
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Figure3: Reasonableness as sufficient rationality, moralitg persuasiveness

3. The Process of Rational Problem-Solving in Individuals

Though reasonableness is to be distinguished fratmonality, it needs to be characterised with
reference to the latter. Thus, in the followinghaB provide a summary analysis of rationality, duhs
on the account ifPollock (1995, which expands the belief-desire-intention moafédén adopted in
artificial intelligence (se&artor2005. This analysis refers to individual action, bist patterns, as |
shall argue, also apply to rational decisions dfective bodies, and in particular to legislative
decisions.

Rationality pertains to cognition, namely, to thetihaty through which we process information in
order to come at reasoned determinations. Thessrndeations can be epistemic, i.e., meant to
identify the features of the world surrounding as practical, i.e., meant to establish the goalbeao
pursued, the plans of action to be implementedhernorms to be endorsed. Epistemic cognition
consists in the appropriate formation of epistestates, namely, internal (mental) states meant to
model features of the agent’'s environment. Two $ypé epistemic states can be distinguished,
percepts and belief®erceptscome about by way of mechanisms of perception, whre activated
when inputs are provided to the agent’s sensorgtherdistinct cognitive function of percepts and
beliefs, sedPollock and Crua999 84ff.). A beliefconsists in the endorsement of a proposition: it
consists in adopting a proposition as a premisenie's reasoning and action, as something one is
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ready to reason and act upon. An agent endowedthegtifiaculty of epistemic cognition will process
external inputs and obtain percepts. The agenttiaglh reason, producing new beliefs on the basis of
previously formed percepts and beliefs. Hence,temi€ reasoning is the process through with one
builds new epistemic states proceeding from thsteiic states one already possesses.

Practical cognition also consists in forming appiae cognitive states, but these are conativeerath
than epistemic. Conative states are not intendegjpi@sent one’s environment: their function ibeat
that of guiding one’s deliberative process, of pigya role in the process determining behaviouusTh
an agent endowed with the faculty of practical ¢ogm possesses conative states, and has theyabilit
to form new conative states on the basis of higectirepistemic and conative states. Practical
reasoning is thus the process through with onalduikw conative states on the basis of the epistemi
and conative states one possesses.

Typically, in epistemic cognition, perception leadsbeliefs about the environment. Such beliefs—
when combined with other beliefs the agent alrgamlysesses, and when they go into a logical process
(such as deduction, induction, defeasible reasoring probability calculus)—Ilead to the formation
of further beliefs. The set of beliefs one possedsewever, does not consist mostly or even maihly
beliefs one constructs, directly or indirectly, a@fitone’s own perceptions, according to some patter
of logical reasoning. It also includes inputs pd®d by the built-in cognitive modules of which our
mind consists, modules for language, for buildimgé-dimensional representations out of perception,
for recognising faces, for making analogies, faeinting hypotheses and theories, for detectingrothe
people’s attitudes and the rules they are followieig. (for different views on the “modularity of
mind,” seeFodor1983 andPinker1999. These modules do not proceed in a “ratiocinativay:
they do not follow reasoning patterns of which we aware and which we can monitor and direct.
However, they provide sufficiently reliable inpuisputs our conscious reason needs to accept (or at
least to take into serious consideration). Morepuera social context, our beliefs mostly include
information obtained from others, and through wasiosocial processes of cognition (see
Goldman1999 2006. The rationality of a person’s determination tacept the outcomes of a social
source is based on the evaluation of the religlilitsuch a source, an evaluation that should itatie
account the cognitive limitations of the evaluatpegson. So it would be irrational for a layperson
refuse to adhere to the outcome of the scientdimmunity, given the impossibility of autonomously
forming a judgement on a scientific matter, or givkat this judgement would much more likely be
wrong than the judgement of the scientific commufiinless one has evidence that the formation of
the judgement of the scientific community was &lteby disturbing factors, such as commercial or
political interests, biases, prejudice, etc.).

It is often assumed that in practical cognition, agent's goals are directly connected with the
performance of actions believed by the agent todmessary in achieving the same goals, thus making
it so that actions, rather than mental statesth@reonclusions of practical reasoningpdisstotle says
with regard to a syllogism described ide motu animalium (Aristotle 1921, 7). This model,
however, is not really adequate for a bounded reaseovho cannot perform all reasoning at the time
of acting, and needs to store the outcomes ofraigtipal reasoning in appropriate ways. Thus, aemor
articulate view of bounded practical rationalityreqjuired, where a key role is played by intentjons
which store practical determinations for the pugoo$ guiding future action. Here | shall adopt the
model found ifPollock (1995, who distinguishes three basic conative states.

The first conative attitude consists in haviligings or preferenceql use these expressions as
synonymous). By a liking (or a disliking), | meamg@nericpro (or con) attitude with regard to certain
situations (present or future) or with regard tataia features of themPQIllock1995 12ff.).
Consider, for instance, one’s dissatisfaction aifob that does not satisfy one’s tastes and aonisiti
as compared to the (imagined) satisfaction in lpaidifferent job.
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The second conative attitude consists in hagogls (the state of having goal is usually called a
desirg." A goal is more specific and focused than a likiAg. agent’s adoption of a goal has the
function of prompting the agent to make plans thieg that goal. Not every liking gives rise to a
goal (for instance, my liking for the idea of beiadootball player or of winning a Nobel prize wrilbt
become my goal, since | know from the start thaséhoutcomes | cannot achieve): only a liking for
an objective one views as achievable can givetoisegoal. Consider, for instance, how a dissatisfi
worker can adopt the goal of finding a new job.

The third conative attitude consists in havingentions An intention is the state of mind of an agent
who has determined that a certain action is todstopmed, if need be under certain conditidWghen

we have formed an intention to perform an actiora(oombination of actions), we have made up our
minds as to whether we will perform that actiondeinthe appropriate conditions, and are ready to
perform the action as soon as these conditionsaigfied. Adopting intentions is our way of stgyin
the plans of action (combinations of instructiong) have adopted, and of staying ready to carry them
out: instructions contained in chosen plans prowidetent to our intentions. Thus, an agent who has
formed an intention isommittedo implementing the corresponding instruction, sittus is required

by the way in which practical rationality works: weay rationally withdraw our intention, but it
would be irrational for us not to implement oureintion all the while having that intention. For
example, if we have the goal of being hired foreavracademic job, we may adopt the intention of
applying for a position with certain universitiéde may withdraw this intention (if, for instanceew
are offered the job we desired, in which case weldvanterrupt our job search), but it would be
irrational for us both to retain the intention arat implement it

The cognitive states just described are integraténl a reasoning process, which can be called
ratiocination, where the adoption of certain cognitive statethésreason that leads to, and justifies,
the adoption of further cognitive states. In eprstereasoning:

« having a perception with contetis a reason for believing;

« having certain belief®,,...R, is a reason for believing a certain concludilinked to the input
beliefs according to the various patterns of cdregmstemic reasoning (deductive inference,
defeasible inference, probabilistic inference, oithn, etc.).

In practical reasoning

« liking a state of affair®, and believing that it can be achieved, is a nedsoadopting the goal
of achievingP;

» having goalP, and believing that a plan (actiof)s a teleologically appropriate way to achieve
it, is a reason for intending to execiéte

By arranging these reasoning schemata into segsiemee obtain downward chains: in epistemic
reasoning, from perception to beliefs, and fromdiglto further beliefs; in practical reasoningyrfr

1A desire may be distinguished from the mere wighithe latter being a positive attitude toward atestof affairs,

regardless of the possibility of achieving it (feestotle 1924, Il1). A desire in the sense herdigated presupposes that
the agent does not consider impossible the achieneaf the object of desire.

| use here the terimtentionin the usual, commonsense meaning (which correlsptmthe way in which this term is
used in artificial intelligence or practical phigghy: see Bratman 1987). | am not using it to exgties “aboutness,” or
direction toward an object, of a mental state arteot of consciousness, as it is sometimes usdédeiphilosophy of

mind (on the approach of Brentano 1973).

According to Pollock (1995), there is a fourth ative attitude, which he calls a want. A want is wtonditioned

impulse toward performing an action, an impulse fees when one has the intention of performingedain action

given certain conditions (including a certain temgbcand spatial framework) and given that one bebethat the

conditions for the immediate performance of théoacbbtain. For simplicity’s sake, | shall not inde the idea of a want
in the present model, and shall limit myself to ithea of a unconditioned intention to perform acs#jieaction, without

considering the further process leading to action.
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likings and beliefs to goals, and from goals anlieleto intentions (leading to action). These olai
may be extended with intermediate steps, whereesegs in a chain are recursively activated: the
intention to perform an abstract action (e.g., gdma conference) leads to the goal of perforritiad
action (an instrumental goal), and this goal lelmdthe intention of executing a corresponding plan
(registering for the conference, buying a tickét,)e the belief that the antecedent of a condétbn
intention is satisfied leads to an unconditioné&imion, etc.

A chain of practical reasonings ends with the dgantention to unconditionally execute a specific
action. If all reasoning steps have functioned priyp we will act in such a way as to be successiul
least in most cases (failure is always possiblegg complex and unpredictable world, even when we
have used our cognitive functions as well as wg:danimplementing our intentions, we achieve our
goals; by achieving our goals, we satisfy our @éssiand by satisfying our desires, we adapt thédwor
to our likings. Thus, practical ratiocination eresbla reasoner to reach the target of higher-level
conative states by achieving the target of loweell€onative states. The fact that a single reasgpni
step is correct does not mean that the whole sequencluding all previous steps, is correct: a
mistake can have taken place above, so that riitiar@arect inferences can be included in chains of
reasoning that, as a whole, are irrational.

It is important to stress that rational problemveal requires a connection between epistemic and
practical reasoning (see Figute
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Advances in practical reasoning are dependent tipwmesults provided by epistemic reasoning: we
adopt a goal assuming that it is achievable anddegpt an intention to execute a plan on the bdsis o
the belief that this that plan provides a teleatalfy appropriate way to achieve its goal (it woblel

irrational to have a goal to achieve something thatbelieve to be unachievable, or to have an
intention to do something while believing that dpsomething else would be a better way to achieve
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our goals, consistently with our interests and transs). Thus failures in practical rationality yna
depend (and do most often depend) on a failurledrepistemic processes providing inputs to prdctica
reasoning. On the other hand, epistemic inquirggshe activated by practical reasoning (they depend
on the reasoner’s practical interests): when wel mesv information in order to develop a plan of
action (I have the goal of going to a conferenad,|ldo not yet know what means of transportation
are available), or in order to establish whethpresondition for an adopted intention holds (I add n
know whether | am scheduled for a lecture today,itois my intention to lecture if | am scheduled),
we engage in epistemic-reasoning and auxiliaryrmétion-seeking actions aimed at coming to know
what we need to know. This does not imply thategdistemic interests are only instrumental to
specific “material” goals: humans have an inbormative disposition for knowing (curiosity),
regardless of further specific uses knowledge, andorresponding liking for the discovery and
possession of knowledge, a drive that supportsnsfieeresearch as well as gossip. Asistotle
observed ilMetaphysics980a, “all men by nature desire to know” (Arigdt921).

Rational thinking and decision-making under complarcumstances are both defeasible and
argumentative. Rationality is defeasible in thessetihat many of the inferences it validates comsist
inferring conclusions on the basis of limited inf@tion, conclusions that may need to be revised
when additional information is provided. For instanthe perceptual conclusion that an object ik pin
(having been perceived in this way) should be abaed when we become aware that the object was
viewed under a red light; the conclusion that Twastwhite, being a swan, should be withdrawn
when we come to know that Tweety comes from Australthere swans are black; an explanation of
certain aspects of a phenomenon should be abandaned a more comprehensive explanation is
available; etc. Similarly, in the practical domaingoal should be abandoned when new evidence
shows that it cannot be achieved; the intentiopetidorm a specific action in keeping with a general
intention (e.g., an intention to do exercise todaya consequence of an intention to do exercisg eve
morning) should be abandoned when it conflicts waibrevailing intention (catching an airplane very
early in the morning); the belief that a plan ie thost appropriate way to achieve a goal should be
abandoned when further evidence shows that a kmitem is available (there is a train that takes m
to my destination more cheaply and comfortably ttmenairplane | had decided to take); etc.

The argumentative nature of rational thinking ikated to its defeasibility. If epistemic and praati
reasoning is defeasible, then justifying a condswill require more than considering the reasons
supporting that conclusion: it is also necessargaisider the reasons against it. M8l (1991 41)
puts it, in “any subject on which difference of mipin is possible, the truth depends on a balanbe to
struck between two sets of conflicting reasons,ttsat the use opositive logi¢ which relates a
thesis to its supporting grounds, must be supplésdewith critical discussion of the opinion to the
contrary, that is, by thategative logiovhich “points out weaknesses in theory or errorpractice,
without establishing positive truths” (ibid, 10®ecent research on defeasible reasoning has iéentif
for different patterns or schemes of defeasibleurment the corresponding “critical questions,”
pointing to information that (if it were to be apted) would defeat the argument in question (swe, f
all of this researciValton et al2008.

4. Rationality and Practical Deter minations

Epistemic reasoners do not restart from scratchneder they need to understand or predict their
environment: they approach new a situation by ugireyious epistemic determinations, stored as
beliefs in their memory. Similarly, practical reasos keep memory of their practical determinations
to use them at a later time, rather than restattieg practical reasoning from scratch whenever a
problem comes up. Once an agent has adopted cpréaitical determinations, rationality requires the
agent to proceed on the basis of these determnsatyving them an appropriate weight in his or her
reasoning process, until the agent abandons sutérndeations. For instance, it would be
(procedurally) irrational for me to have an intentio make &50 donation to charitX and not do so
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(though it may not be irrational for me to withdrauch an intention in appropriate circumstances, fo
instance, upon discovering théts a fake charity, exclusively aimed at enrichitsgarganisers).

Not deriving the practical conclusion supportedduwy conative states is as irrational as failing to
derive the consequences of our beliefs. Failingre@eed in reasoning may be the right thing froen th
point of view of an external observer who knows tha belief or conative state providing the preamis
of the inference at issue is wrong (and reliancatas likely to lead the reasoner to further false
beliefs or inappropriate determinations), but mmat be rational from the internal perspectivehef t
reasoner, who has nothing else to go on. This doesnean that we should put an absolute trust on
our cognitive states (I know that my determinatiomesy be wrong, and my beliefs false, even when |
sincerely believe that they are right and true)t the awareness of our fallibility only justifies
continuing the inquiry meant to question such deieations and beliefs (when we have no more-
urgent things to do), it cannot justify epistenaind practical paralysis.

In the model of reasoning provided in Sect&ran important role in storing practical determioas

is played by intentions: an intention stores theea@me of a teleological deliberation, and it prosnjat
action. An agent having an intention to do actPminder conditiorB is ready to (unconditionally
intends to) performA whenB is met and is committed to perforf in the sense that it would be
irrational for the agent not to perforA& as long as the agent continues to have thattiateand
believes thaB obtains).

Intentions are not the only practical determinatiare store and reuse: by retrieving from memory our
preferences and goals, we input them into our ptegasoning, and we are indeed justified in doing
so, as long as we do not have prevailing reasotigetoontrary. However, it seems to me that wenofte

also choose our preferences and goals by makimg gdemscious objects of intentions. This happens
in particular when, having questioned a preferesrca goal, we come to a determination to adopt it:
then we form an intention to have that preferemcep pursue that goal. Subsequently, we retrieve
this intention and implement it by adopting theference or goal contained in the intention. Thus an
intention can take different contents:

+ a determination to act in a certain way on a paldicoccasion (I will make 650 donation to
Oxfam tomorrow) or to not act in a certain way (ll wot go skiing tomorrow);

+ a determination to act in a certain way on all sgwas of a certain kind (I will make &L00
donation to Oxfam every year; | shall do physicareise every evening);

+ a determination to qualify in a certain way a dertzbject or fact under certain conditions (I will
consider unjust any act which diminishes human imegs; | will assume that any student
making a serious effort satisfies the course requénts, regardless of his or her abilities);

« a determination to aim at a certain goal (I withaio get fit; | will aim to reduce hunger in the
word);

« a determination to view a certain situation asaofaor ground favouring a certain practically
relevant conclusion, without committing to the vighat such a ground is a necessary or a
sufficient condition (I will consider a studentaziness as a factor that supports giving him or
her a lower mark; | will consider a person’s nes@adactor that supports helping him or her).

One may adopt these determinations taking diffepenspectives: a self-interested perspective (e.g.,
when deciding what restaurant to go to, an evenihgn | am on my own), an altruistic view (e.g.,
when choosing to donate to a charity), or the paathge of a participant in a certain community (e.g
when accepting to follow the rule that professdisudd reply to student e-mails, or the rule that
citizens should respect speed limits). When we taking the perspective of a participant in a
community (which can have different extensions: ravgpe or public organisation, a country, a
federation, the whole of humanity, etc.), we adigterminations assumed to hold for the community
itself (or for particular members of it) on the tsaef reasons we believe to be appropriate to that
community: we each participate in communal reagpnoossibly taking into account our particular

10
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role within the community (on participation on @ative reasoning and action, see, for instance,
Postemd 995 Tuomela2000. This takes place when we are acting as membexpolitical body

or as a officials participating in the legal pragdsut also when we willingly practice the normsaf
community, coordinating our own behaviour with tbébthers (I am not considering the case where
someone pretends to be acting out of a communakconvhile acting out of self-interest).

It seems to me that normative legal reasoning (d@soning through which one establishes, for
oneself and for others, what patterns of behawgbould collectively be enforced) pertains to thiedk

of reasoning, so that legal norms may be viewetbisctive counterparts of individual commitments
(intentions). More generally, the process of raldp concerns not only individuals but also
collectives and institutions. Also in the latterseadecision-making will proceed stepwise, moving
from reasons to conclusions, but reasoning wilpbdormed by different individuals, acting on the
basis of the cognitive states (beliefs, goals niide&s) they attribute to the collectivity in whithey
participate, and in particular on the basis of dmenmitments and legal norms adopted by that
collectivity through the procedures it recognises.

This requires rationality to be detached from iidlinal self-interest, so that we can each applsoitnf

the different perspectives we may adopt. Thus, &g rationally pursue our self-interest, but we may
also rationally act for the benefit of others (neliass of the particular effects on our wellbeiage
Sen2004D or in the interest of the policy we represent.the latter case, we should locate our
determinations within the decision-making procethat policy and within its implementation (see
Pettit2002. Indeed, there is nothing mysterious about thet fhat we may view ourselves as
rationally pursuing the interests of our commundsganisation, or institution, both in the publizda

in the private domain, rather than our individuahéfit. Simon (1965 205) speaks in this regard of
identification “a person identifies himself with a group whempaking a decision, he evaluates the
several alternatives of choice in terms of theinsemuences for the specified group.” Rational
participation in collective decision-making not pmrequires reference to the interest of the group
(collectivity, community, organisation): it alsoqures that we be aware that our decision is to be
located within the group’s decision-making procesbere we are entrusted with a specific role
(legislator, judge, administrator, etc.), involviegecific functional requirements and constraifis (
further consideration and references, Se#tor2005 chaps. 9 and 13). Rational participation thus
requires that we accept as bases of our own raagdas far as our participation in the collective
activities is concerned), the relevant practicadwen epistemic determinations already adoptedhéy t
group in which we are participating, and it regsiteat we view our choices (made in name and on
account of the group) in the framework of the greupasoning process (namely, as determinations
which are guided by earlier determinations of theug and which possibly contribute to guide its
successive determinations): thanks to this ideatiion, the group (and in particular a legal
community) can be viewed as a subject to which adestates (goals, intentions, commitments) can be
rightfully attributed Pettit2004), and which may be capable of rational action.

5. The Reflective Dimension of Reasoning

Reflective reasoners not only have certain cognistates, but they are also able to critically emam
guestion, and revise their cognitive states. Theypder whether they should have a certain belief,
preference, goal, or intention. In case they calelilhat they should not have a certain cognitiatest
they possess, they withdraw it (though this may meteasy or immediate). In case of a conflict
between incompatible attitudes (two contradictoglidfs, two intentions leading to incompatible
actions, etc.), they consider the comparative gtreaf such attitudes, withdrawing the less impatrta
of them (unless one of these attitudes appears nghlection to be unacceptable on other grounds).

This reflective attitude leads reasoners to cotipde conative states with apparently doxasticestat
(Pollock1995: each such state is associated with a propositibich can be viewed as a bearer of
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truth and falsity, and belief in which leads thasener to the corresponding practical determination
(for instance, the proposition that | shouldAls a reason for me to adopt an intention ta\jlo

« My intention to act in a certain way on a particudacasion is associated with my belief that |
should act in that way on in that occasion (if wesather is nice tomorrow, | should go skiing).

« My intention to act in a certain way on certainoor all occasions of a certain kind is coupled
with my belief that | should act in that way on silich occasions (I should mak€I®0 donation
to Oxfam every year).

+ My intention to qualify in a certain way a certaibject or fact under certain conditions is
accompanied by the belief that the correspondirgditigs obtain under such conditions (any act
diminishing human happiness is unjust; the lawgtobby Parliament are legally valid).

+ My having a goalA is coupled with my belief that | should purséigor thatA deserves to be
pursued, i.e., thakis a valuable goal, or a value (friendship is aigaprivacy is a value, etc.).

+ My viewing F as a factor favouring a practical conclus©ims coupled with my belief that the
corresponding connection obtains, hamely, thas indeed a factor in concluding C (having
committed a crime for the purpose of obtaining aiaradvantages favours the conclusion that
one is not to be entitled to such advantages).

This method allows reasoners to detach themsehoes their cognitive states and recast practical
reasoning as if it were a piece of epistemic reagprConsider, for instance, the pattern of prattic
reasoning according to which someone, having gbahd believing that actioor would achieveG,
forms an intention to perforrA. This can be recast as the apparently epistentierpaaccording to
which someone, believing th& is a value and believing that actionwould achieveG, forms the
belief that he or she should implementThe reformulation of conative states (goals arndniions)
into beliefs seems to transform practical reasorimg epistemic reasoning, but the applicable
reasoning patterns remain substantially the saneecdnditions under which it would be rational for
one to believe the proposition corresponding todiwetent of a certain conative state are exactly th
same as those under which it would be rationatiapisuch a state. For instance, the conditionsmund
which it would be rational for me to believe thahiould perform action, given my belief tha is a
value (a valuable goal), are the same as thoser wngieh rationality would lead me to intend to
perform actiona given that | am pursuing go&. Giving an epistemic form to practical reasoning,
however, has some advantages. First of all, bystoaming our conative states into beliefs, we can
more easily detach our selves from our practictitudes and submit them to critical analysis.
Moreover, we can more easily distinguish what pcattpropositions (and consequently what
determinations) we should adopt from different pecsives (as a fully egoistic-self interested
individual, as altruistic parents taking care of tamily, as members of a polity acting for its coon
good, etc.). Finally, this approach has a distuectiadvantage when we get to dialogical
argumentation, and views about what one or evergboeld do (or should not or may not do) become
the focus of moral or legal argument (on the wayative attitudes become quasi-epistemic
propositions, seBlackburn1998.

Reflective reasoners proceed as well in an upwaettibn: they not only infer certain cognitive
states from the cognitive states they already hawethey also move in the opposite direction. When
a belief, intention, or goal they have appearsdaajbestionable, they consider whether they may or
should accept premises that justify having suchttitude, and they may also question such premises.
In case they are unable to find an appropriatefigetion, they tend to abandon the unjustified
attitude, or at least they tend to take it with eaeservations.

Finally, a rational reasoner needs to keep coheréseeThagard2001) among his beliefs and
attitudes. Coherence, on the one hand, increasehtnce that beliefs are true and, on the othet,ha
contributes to ensure that preferences and goelssalised over time (which would be impossible if
one was randomly adopting contradictory beliefsvas adopting incompatible preferences and goals
at different times). The requirement of cohereramyever, should not be taken too strictly, and in
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particular, it should not be understood as reqgifirl logical consistency. Our persistent cogrativ
states reasoner constitute an argumentation framkewamely, a set of propositions, rules of
experience, norms, goals, intentions, and prefeeiggsome of which may be in conflict) including
inborn attitudes as well as the stored outcomesuofprevious cognitive efforts. This information
includes in particular defeasible inference poficiaamely, rules that tell us what conclusions to
derive from certain preconditions, but only as l@sgsuch rules are not contradicted or undercut by
prevailing arguments to the contrary. In an argumiamework, usability matters more than
consistency, that is, the framework must be compadt flexible enough to enable the reasoner to
anticipate experience and make appropriate choices.

6. Teleological Reasoning: Using Reason in the Pursuit of Goalsor Values

Practical reasoning is broader than teleologicasoaing, understood as the procedure though which
one constructs plans to achieve goals and becoonmesiitted to implementing these plans (adopts the
intention to do so). However, teleological reasgnitonstitutes the core of practical reasoning
(Nozick 1993 and a large part of legal reasoning and problelvirgy indeed consists in teleological
reasoning.

Teleological reasoning consists in the followingremsoner that aims to achieve a certain goal
constructs and tests possible plans to achievegda and then adopts a plan once he or she is
satisfied that it appropriately achieves the gddle adoption of the plan consists in forming an

intention to implement its instructions (in an apgmiate sequence). Here is the schema of
teleological inference

Reasoning schema: Teleological inference

1)
)

having goal A; AND

believing that plan B is a teleologically appropriate way of achieving goal A

IS A REASON FOR

®)

intending to execute B

By a teleologically appropriateway of achieving a goal | mean a way that—thougithee
necessarilybeing optimal nor necessarilgelievedto be optimal—is better than inactivity, and not
worse that any other plan the reasoner has beerta@lbsbnceive so far through an adequate induiry.
In fact, believing that a better, incompatible plamvailable is a sufficient reason for abandoniey
previously adopted plan. This is rational sincekstig to the old plan would imply a failure to aehe

a superior result. Teleological appropriateness ttambines the idea sftisficingwith the idea of
critical cognition According to the first idea (satisficing), we miagtifiably act on the basis of a
suboptimal plan: even when we know that the plasutzoptimal (we know that a better plan exists,
though we cannot identify it), it may still be agate to our needs. However, according to the skecon
idea (critical cognition) teleological reasoningnserently defeasible: if we come upon a bettey wa
to achieve our goals, then we should abandon feeon one. Suppose, for example, that | have some
money | intend to put in a bank. Suppose that ffex of bankb; provides the best conditions, among
the offers | have collected so far. Suppose, fuyttiat a financial expert, whom | consider to lo¢hb
competent and sincere, tells me that she knowsbah&b, offering better conditions, but she will not
tell me the name of bantk, (she gives this information only to her clientedd do not intend to

4 say “not worse” to cover “Buridan ass” cases, agmcases where the reasoner views two alternptares as equally

good (and both better than inactivity): in suchaae; rationality requires that one adopt one siar iy random choice
(rather than being paralysed by an inability taxfa preference).
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become one of them). Clearly, under such conditioasonality commands me to choose bdmk
even though | know that my choice is suboptimalweteer, if | succeed, before making the contract,
in coming to know which bank; offers better rates, | should retract my intentioput my money in

b; and should instead go for the more profitable .dBaffeasibility also characterises teleological
reasoning in the legal domain (as was observediticplar by research in Artificial intelligencedn
law, see for all Bench-Capon and Prakken 2006)p&sg | am a prosecutor, and | am convinced that
the man in front of me has murdered a child, batlégal evidence | have only allows me to request
his conviction for child pornography. Clearly, undguch conditions, | should try to have him
convicted for the latter offence. However, if befothe end of the trial | come upon evidence
supporting his conviction for murder, | should pueshis stronger count.

As | observed in the previous section, practicalsoming could be given a doxastic form, where
conative states are substituted by correspondihgf®©eCorrespondingly, teleological inference abul
be rephrased in a pattern where goals are sulestibyt values and intentions by duties (“shoulds”):

Reasoning schema: Teleological inference

1)
)

believing that A is a value; AND

believing that plan B is a teleologically appropriate way of realising value A

IS A REASON FOR

®)

believing that B should be executed

To prevent possible misunderstanding, | should igp&dat is meant here by walue In the New
Oxford American Dictionarythis term is said to have the following meanif@®ong others): “1. the
regard that something is held to deserve; the itapoe or preciousness of something; 2. (values) a
person’s principles or standards of behaviour; ®padgement of what is important in life.” Here |
shall not use the terwvaluein either of these two senses: for the first ofrtheshall instead use the
termworth, and for the second the temorm By a value as is often done in legal and constitutional
debates, | shall instead mean a property (a featupattern of states of affairs) that deservebeo
pursued (to constitute a goal), since states ddiraffinstantiating this property are better (more
valuable) than those not instantiating it. Foranse, when | say that freedom is an individual llega
value, | mean that, according to the law, eachgressfreedom deserves to be pursued (this is a goal
for the legal system), since the law prefers offrgedom to one’s unfreedom. Similarly, when | say
that science is a communal legal value, | mean #wtording to the law, widespread scientific and
technological competence and the ability to prodeaientific advances deserves to be pursued, since
the law prefers, with regard to science, knowleaigg competence to ignorance and incompetence.

A value may be individualised, i.e., its realisatimay consist in the fact that the relevant propest
satisfied with regard to each single individual,itomay be collective, i.e., it may consist in taet

that the relevant property is satisfied by the camity as a whole. For instance, freedom of spegch i
an individual value, since it is satisfied whenteawividual enjoys the opportunity to express hom-
herself: the situation where a small minority isnpbetely deprived of its freedom of speech, while a
other people enjoy it at the maximum level, woulill entail a serious subversion of this value.
Science, by contrast, is a collective value (eagcording to the Italian Constitution, which salyatt
the Italian Republic is to promote science), sittee value is achieved when there is widespread
scientific knowledge and competence, even if someple do not have any scientific knowledge
(though an individual’s right to participate in eate may be violated if ignorance has been imposed
upon that individual, rather than depending ondniker choice or incapacity). On this understanding
of the notion of a value, value-based practicakoeang cannot be separated from norm-based
practical reasoning. Certain norms directly requisdue-based reasoning, i.e., they prescribe the
pursuit of certain collective or individual valués.g., culture, privacy, freedom of speech), and
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complying with these norms requires engaging in ghesuit of these values through teleological
reasoning. Other norms do not directly require phesuit of values, but rather prescribe particular
positive or negative actions (consider for instatiee prohibition to prohibition to process sensitiv
data without the express consent of the data sipjaat these norms are justified by the fact that
compliance with them would contribute to the achiment of the values at issue (privacy).

7. The Evaluation of Plans

When we have constructed a plan to achieve a nagtal (value), we need to evaluate the plan and
decide whether to adopt it. This decision may nexjai comparison with alternative plans to achieve
the same goal. The most abstract model for evalyadind comparing decisional alternatives is
provided bydecision theorysee, for all Jeffrey1983. Decision theorists usually assume that the
value of an outcome consists in a numeric measunésh is called theexpected utilityof that
outcome. Rationality (as it is understood in decistheory) recommends choosing the plan that
provides the highest utility, which is a very diffit task.

Let us consider the simplest case first, a fulgterministicplan: the plan has just one possible
outcome, about which the planner is absolutelyageriThe merit of the plan is then to be determined
by the expected utility of this outcome alone. Gdasthe following example: a judge is tasked with
deciding whether a convicted criminal should benggd parole, and the judge is absolutely certain
that the convict has now essentially changed afichwilonger commit any serious crime. The judge
thus believes that the only relevant outcome ofdeisision will be a very positive one: the convicte
person will be free again and will probably findod and contribute to supporting the family. The
alternative decision (keeping the convict in prisavill achieve, with equal certainty, a negative
outcome: the convict is likely to slide into druguse and to be introduced into serious forms of
criminality, and that will diminish for this persaall chances of finding a job and providing for the
family. When one is so lucky as to find so simpldeaisional context, the decision is easy, evemwhe
one cannot assign numerical utilities: one knowscfertain that one decisional alternative is better
than all the others.

The situation is more complex when the plan is deterministic, that is, when the plan may have
different outcomes having different utilities. Cales, for example, the situation of another judsfee

has to decide whether to release on parole someamécted of paedophilia. Suppose the judge
believes there is a good chance that the paedopiiilrow be able to control his impulses, but &he
also aware that there is some chance he will relapd repeat the same crime. According to decision
theory, she needs to evaluate each action she akaybly considering the utility of each possible
outcome of that action, multiplying this value thetchance of that outcome, and adding up all the
results she obtains for the different possible @uies> For example, suppose that the judge makes the
following utility assignments: utilityl to the situation where the paedophile will not pskand utility

-6 to the situation where he will. If there is onlyl@% chance that the convict relapses, then a
decision to let him free will have a positive sgongth an expected utility of 0.3, according to the
following calculation:

(1*0.90) + (-6 * 0.10) = 0.30

Even if, for the sake of simplicity, we discounetproblem that a plan may have multiple possible
outcomes, depending on unknown circumstances, ilWdéase a very tough problem when applying
such calculations in practical cases: it is verffidilt, in many practical domains, to assign a
numerical utility to the outcomes of possible plamsuch a way as to make it possible to establish

® In general, when a plam may lead tox mutually exclusive outcome31, ..., Or—each outcom®i having probabilities
Pi and utilityUi—thena’s expected utilityEU(a), is expressed by the formula

EU(@) = % 1 (Pi FUI).
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their comparative merit. In fact, it seems thatomler to “rationally” compare alternative plans
(choices, decisions), we need to first analyseetiected outcomes of each one of those plans, by
identifying the desired (valuable) features thaarebterise each outcome and establishing to what
degree each feature will be satisfied (promotedhlay outcome. We will then need to assess thé tota
worth of each plan, by considering the plan’s coradiimpact on all those features. Finally, on the
basis of such an evaluation, we will need to complae different alternative plans that we have been
able to devise.

For example, when considering a plan to go to taweantr, | may consider to what degree | expect
that a dinner at would exemplify the features | desire relativehte food, wine, service, price, and so
on. | would then need to compute the overall exgmbetorth of the experience of going to restaurant
as being characterised by the fact that the defdadres are satisfied to such a degree. Having do
that, | would be able to compare plans to go téedsht restaurants, each of which offers a differen
combination of levels as to the quality of the foathe, and service, and as to price.

Similarly, a judge, when considering different altetive ways of deciding a case, may examine how
each possible choice may impact on legal valuesekample, a decision that permits putting video
cameras in public spaces and storing the footage fgear would impact on two individual legal
values, privacy and security. To evaluate this gleni and compare it with possible decisional
alternatives (prohibiting cameras altogether, twywahg them only if footage is deleted after a very
short time), we need to assess how the decisioadtepn each of these values, and need to provide,
on the basis of such an assessment, a comprehensivation.

According to the procedure that is usually suggkste decision theory, making the evaluations we
have just described requires a mathematical crarsation of both

« the information on the basis of which a plan ib¢cevaluated; and

« the procedure that computes, on the basis ofifiainnation, the merit of the entire plan.

In the simplest case, this is done by
1. assigning a (positive or negative) weight to evetgvant feature of the outcome;

2. quantifying the degree to which every feature Wwél satisfied by the expected outcome of a
certain choice;

3. multiplying the degree of satisfaction of eachvald feature by its weight; and
4. adding the results that are obtained in step (3).

Note that weights are negative for those featudgislwimpact negatively on the outcome: the higher
the quantity of these features, the worse theicae (all the rest being equal). So, for example,
suppose | assign weigHtto food,2 to wines,1 to service, and3 to price, and that | expect that
restaurant will score3 on food,2 on wine,1 on service, an@ on price ( indicates average, so that
2 describes a fairly high price). The expected wofth choice to go to will then be

B*a)+(2*)+(1*1)+(2*-3) =11

Similarly, suppose that a judge gives weigBt$o security and? to privacy, and expects that a
situation where footage is recorded and storec fpear will satisfy security to level 3 and privaoy
level -2. The expected worth of such a choice wdloh be

B3*3+((-2)*2=5

Such a numerical procedure appears intuitivelyemtyrand even upon reflection it appear to be free
from apparent flaws. The issue we need to addtbes), is why humans rarely perform such
numerical calculations, especially when taking intgat decisions: few people use arithmetic when
choosing their partner, their house, or even thew car. We may conjecture that the reason for this
apparent “irrationality” is that our natural (imgl) cognitive capacities include more-powerful
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unconscious mechanisms for evaluating plans. ibtsclear at all how such mechanisms may work,
but they are certainly there. This does not impbt explicit plan evaluation (and even the assigrime
of weights and numbers) is always useless, sinceimeonscious decision-making processes, though
far better than any approach decision theorist® lyat been able to provide, are far from infallible
We should rather say that explicit evaluation @fngl (according to the indications of decision tipor
should be used to check the intuitive results #matprovided by our implicit cognition. It would be
improper, in most cases, to use it on its own nasidependent procedure for decision-making.

8. Bounded Rationality and Teleology

Teleological reasoning represents the core of huprahlem-solving and provides the pivotal link
between epistemic and practical reasoning: (1)tisalaeasoning provides epistemic reasoning with
goals, (2) epistemic reasoning constructs and eteduplans according to one’s likings and beliefs,
and (3) practical reasoning endorses an intentiomplement a sufficiently good plan (which must be
one of the best among the constructed ones). Haowewe consideration should be given to the
practicability of teleological reasoning: teleologli reasoning requires an enormous amount of
knowledge, which often is not available. Such kremige is required not only to address the
formidable problem of planning (constructing plahsj also to compare and evaluate the constructed
plans. Optimal planning thus seems to exceed humgnitive powers in many contexts.

In fact, in order for there to be a guarantee thatecision-maker will choose the optimal plan, the
decision-maker must succeed in both (a) constdirset of candidate plans that includes the best
possible one and (b) making the right choice amtmg constructed plans. In both regards,
optimisation is often out of reach for a boundedislen-maker. Firstly, we cannot consider all
possible strategies for achieving certain objestiand so we may fail to construct the best styateg
For example, in planning an out-of-town dinner,dyail to detect the restaurant that is bettetesui
to my tastes, since | am not aware of its existe8auilarly, consider how a legislature may failsiee
what the most effective solution to economic groighand so may adopt a wrong decision (for
example, cutting taxes may trigger a recession armlige deficit rather than favouring economic
development, as expected), or how judges or legailars may fail to discover optimal solutions to
the problems they are considering (for example,ighiimg certain crimes too harshly may impede
rehabilitation and lead convicts to commit furth@gre serious, crimes).

Secondly, even when we have constructed the bast(fdgether with other candidate plans), we may
not be able to realise that it is the best one,samthay choose an inferior option. Failure to rerek
available options according to their merit may depm particular on the following:

« we have very little knowledge of the factual consstpes of many of our choices;

« we have very confused ideas about what ends shosiire our evaluations, and about their
relative importance, in various possible situations

This problem concerns individual psychology, bsoathe functioning of organisations. It frequently
happens that “the connection between organisattimitees and ultimate objectives is obscure, and
these ultimate objectives are incompletely formadabr there are internal conflicts and contraditi
among the ultimate objectives, or the means seldotachieve them”§imon1965 64). Obviously,
such problems are particularly serious in politiaall legal decision-making, which should ideally
take into consideration all valuable goals, namallyalues that are relevant to a community. This
makes it very difficult to assess the rationalitydecisions impacting on different values by wayaof
combined assessment of resulting gains or loss#s negard to all relevant ends. Consider for
example, how difficult it is to assess the ratidtgadf decisions in issues of Internet law, whereo
has to balance such diverse values as privacyddreef information, individual liberty, democracy,
economic growth, and technological and scientiigalopment.
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Various views have been expressed in this regaodneSauthors seem to believe that we can
understand and justify decision-making by moving/dmel teleological rationality and focusing
instead orsystemiaationality: we should look at how certain forms and stylesl@ision-making
contribute to the functioning of the social systemswhich they take place, regardless of how
effective they are in achieving the goals pursugdhe decision-makers (this is the view famously
advanced inLuhmannl973. Others, such ablabermag1999 259), have rejected the idea that
rational decision-making involves assessing andpawmng impacts on relevant values, affirming that
“weighing takes place either arbitrarily or unrefiagly, according to customary standards and
hierarchies.” Unfortunately, in many cases humaaseeers have no alternatives to teleological
reasoning. We thus need to overcome such dismissiwes, all the while seriously addressing the
issue of the limitations of teleological reasonirggpecially with regard to the problem of the
evaluation of plans.

9. The Evaluation of Outcomes

In evaluating a plan we need to identify its outeofthe results it will produce), distinguish the
relevant desirable or undesirable features involvethat outcome, consider to what degree these
features are advanced or impaired by the plan fiaatly establish what merit is to be accordingly
attributed to the plan. For instance, when considea plan to go to a restauraintve may consider to
what degree we expect a dinner & exemplify the following features: quality of tf@od, quality of

the wines, quality of the service, and price. Weauldahen move from the level of each feature's
realisation to the evaluation of their combinatidiimie most delicate step is the last one, namely,
moving from single features to their joint evaloati Analytical reasoning (ratiocination) is in geale
not very effective at capturing and assessing ¢otanected sets of features: this is a task we $eem
accomplish through a kind of holistic understandisignilar to pattern recognition in perception (as
argued inThagard200Q. However, under certain conditions, analysis rhajp. The analytical
evaluation of multi-featured decisional outcomedaisilitated when all of the following conditions
hold:

- there is a numerical measure for the realisaticgaoh relevant feature;

» the worth of realising each feature grows lineddiways in the same proportion or weight)
according to the measure of the realisation offdasure; and

+ the desired features are all mutually independent.

Under these conditions, we can evaluate an outcsimely by multiplying the measure of the
realisation of each feature in that outcome bywbight of the feature, and then adding up the te$ul
This provides an easy way to compute the worthlafigof action, and so an easy way to compare
them.

For instance, suppose | assign weighte food,2 to wines,1 to service, and2 to price. Moreover, |
expect that in restaurant food will scoreb, wines2, servicel, and priceb (€60), while in restaurant
r, food will score3, wines2, servicel, and price2 (€20). This allows me to assign poinfsto
restaurant; and pointslOtor,, as Table 1 shows.

®  The evaluation EV of outcom@—where w realises features, ..., f, to the degreed,, ..., d,, and each featurg has

weightwi—is expressed by the simple formibl(c) = Z i-1(d; Ow).
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Food Wine Service Price Total
ry 4*3 2%2 2*1 6*(-2) 6
Iy 3*3 2*2 1*1 1*(-2) 10

Tablel: The expected worth of two restaurant experiences

Thus, if the input data are correct, and if alluasgtions above hold, rationality requires me tat@o
the cheaper restaurant even though the food and service it offers aneetequality than at;.

This example shows how this way of evaluating ob®igives questionable results, when no precise
and objective way is available for quantifying degg of satisfaction and weights, or when different
features interfere. One may rightly challenge myich for restaurant, (or in any event my
procedure for reaching that choice) by pointing ¢k arbitrariness of assigning degrees of
satisfaction and weights—How do | know that foo@lgy atr; is 4, and not 5 or 3? How do | know
that food quality has weighB, and not4 or 2?—or by pointing out that these evaluations are
contingent on particular individual circumstancts e€xample, the benefit afforded by the quality of
service depends on how much time | have and onitable | am on that particular day), or by
pointing out their interdependence (having badiserwould likely spoil my enjoyment of the food).

However, it may still be possible to compare thgrdes of satisfaction of a certain desired feaiture
different situations. By combining this assumptigith the idea of monotonic growth of desires as the
degree of the desired feature grows, we obtain shnes on how to develop our preferences.

10.  Pareto Superiority

If outcomed, in comparison to outcome presents at least one feature at a more desilegiee and
no feature at a less desirable degree, then its#eaha rational agent should prefeto y (and thus,
that it would be irrational for this agent to prefeo ).

Let us state this idea more precisely. Let us wriggy to mean thak is strictly preferable tg. Thus,
whenX andy are degrees of an advantageous feature (a fe&iréstpreferable in a higher degree,
like the quality of the food), thex @y (X is preferable tg) wheneveix >y (X is greater thay). On
the contrary, wherx andy are degrees of a disadvantageous feature (likeottise of the food),
namely, a feature that is preferable in a lessgrede therx @ y wheneverx < y (X is lesser thary).
Accordingly, we can say that a rational agent sthquiefer outcomej to outcomey under the
following conditions:

+ ¢ andy share the same desirable featuyes ,f, and
+ o presents these features to degkes.,d, andy to degreesy,...,g.
« there is an such thad ¢ g, while for noj, g ¢@d.

For instance, if a restaurant offers better food than a restaurantand equal or better wines and
service, then a rational agent should preféor, (r, @r,).

This is the idea oPareto superiorityapplied to impacts on different goals or valuesewa choice

is required between alternative decisi@nandy, and the two decisions impact on the same values
(desirable features), butraises some of these values to a higher degree tihaes, the impact on all
other values being equal, thérs to be preferred (for a technical account of marteria decision-
making, seeKeeney and Raiffd993. Consider for example, a choice between theseways of
treating videos recorded by cameras located ireatshaving a high crime rate:
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« deleting the data after a week; or
« keeping data for a year.

Let us assume that deleting data after a week endbé value of privacy to be achieved to a higher
degree, while there is no difference with respedhe attainment of the value of security (one week
being sufficient to check video recordings in cartioe with serious claims). Under such conditiams,
decision to keep the video footage for a year wdaddirrational according to the idea of Pareto
superiority (assuming the only relevant valuesmigacy and security): an alternative choice would
provide a higher achievement of some values witlteinishing the level of achievement of any
other value.

The idea of Pareto superiority is a useful minimstandard for evaluating decisions. For instance, it
seems to subsume some of the standardee@$onablenesghat are used in constitutional and
administrative review. For instance, a decisiont thauld undermine certain values without
contributing to the realisation of any other valsecertainly inefficient, and in this sense it i®m
than just unreasonable: it is irrational. Similardychoice &) would be irrational on grounds of its
Pareto inferiority when it achieves certain valbgsundermining certain other values, and theranis a
alternative choiceh)) that would realise the same values to the sartenewithout undermining any
other values (or would do so undermining them tesser degree): choic&)(would be irrational
since it determines a prejudice which is unnecgdsagichieve its beneficial outcomes.

The condemnation of Pareto-inferior choices needlsbé attenuated with some sufficientist
considerations. It would certainly be irrationaldeoosex rather thans, knowing thata is Pareto-
inferior to . However, we may not know thatis inferior tof, since we may be proceeding on a
mistaken appreciation of the impact of the two amdion the values at issue. For instance, we nilay fa
to recognise Pareto inferiority owing to our inéhilto take into account certain complex causal
connections (as may happen with regard to choiedsaiping to economic policy). When an epistemic
mistake remains below the threshold of unreasonabke the resulting choice remains reasonable,
though it may rightly appear Pareto-inferior tocdoserver immune to the mistake.

11.  Weighing Alternatives

The idea of Pareto superiority does not help userdtoices in those situations where there are
alternatives choices andf, such thatr advances certain values more tifaandf advances certain
other values more tham. Consider, for example, the problem of making aicd between two
restaurantss andr,, such that; offers better foodr, provides better service, and all other relevant
features are satisfied to the same degrees. Sinitzonsider the problem of choosing whether to
delete video footage after one day or after sewws @f recording, assuming that deletion after one
day yields a higher level of privacy while deletiafter seven days provides a higher level of sgcuri

It may be said that such issues can be solveddhraiwcomparative analysis that takes into accant (
the degree to which the values are satisfied derdifiit choices and) the importance of the values.
Choicea is better than choicg if the comparative gains relative to the value$ #na better promoted
by a outweigh the comparative loss relative to the @slthat are better promoted ByFor instance,
rationality requires me to go to restauraninstead of restauramp if the comparative advantage in
food quality outweighs the disadvantage in serguaality. Similarly, it may be said that rationality
requires deleting footage after seven days ratkeer after one day if the gain in security outweighs
the loss in privacy.

The difficulty, however, consists in finding a saiéntly precise characterisation of how one should
rationally “weigh” such alternatives. It may bedé#nat the weighing judgement depends both on the
quantities that are gained or lost and on the imapoe of what is gained and lost, but this offers/v
little help to the decision-maker, for whom the lgeon is exactly that of establishing quantities and
relative importance.
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Moreover, the importance of a gain or a loss nedatd a certain value does not only depends on the
“quantity” of the value that is gained or lost (igxer is meant byuantity) and on the importance of
the value at issue: it also depends on the lewsh fwhich we measure a gain or loss. With many
values, there are two distinct aspects to be cermitl the quantitative measure of the value and the
benefit (the impact on human wellbeing) of achigvihat value up to that quantitative measure. For
instance, when buying a flat, a valuable aspedietaonsidered is the spaciousness of the flat, as
measured by the surface area of the flat, but ¢weangh the benefit of having a flat of a certain
surface increases in proportion as surface doesh#mefit being a monotonic function of the suefiac
this proportion is not fixed: while the additionaénefit obtained by moving from 20 to 40 square
meters is usually very important, the additionaidfé obtained by moving from 200 to 220 is likely
to be less significant.

Let us consider now a more significant value—niatnit the object of the right to food, much
discussed nowadays by human-rights scholars—andsletssume that any intake below 2,000 is
insufficient to sustain human health. A 1,000-calairop below that minimum would thus constitute a
very significant failure of nutrition (it would Ieisto starvation, and probably to death), wherediad
1,000 calories on top of an already more-than-igfiit intake of 3,000 calories would not bring any
additional benefit as far as nutrition is concerned

A similar analysis would also apply to less-quaalife values, such as liberty. Having a wider (more
inclusive) set of options increases one’s libeByppose thal\; [1 Ay, A1 contains 100 options, while
A, contains 110, and the additional 10 option&irhave the same average significance as the options
in A;. We will then certainly be able to say that havalmicesA,, rather tham; , is significantly
more beneficial as far as liberty is concerned. e\mv, consider two sets of choicdsand A4, such
that As L1 A4 andAg contains 1,000,000 options whifg contains 1,000,010, and the additional 10
options inA4 have the same average significance as the optioAs. In this case, the difference in
the benefit provided by havingy rather thanAs would be much less important, probably quite
imperceptible. Finally, suppose that one has thssipdity of choosing from a range of only 20
options (e.g., kinds of jobs one may aspire to}, dnat a piece of legislation reduces this rang&0to
by eliminating 10 options previously available. §kiould certainly be a very serious inference & th
core of one’s freedom of employment.

In Figure5 you can see the difference between a value prayidibenefit that increases linearly (in a
fixed proportion) relative to increases in the atsed quantitative measure, and a value providing
benefit that increases nonlinearly, bringing a distiing marginal benefit (as represented by the
curve). AsAlexy (2002h 103) observes, the latter pattern characterisésomly economic goods
(whose marginal utility usually diminishes, i.en additional unit of a goo brings less benefit
when one has a larger quantity@®f but also legal values.
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Benefit Benefit
from value from value

Quantity
of value

Quantity
of value

Figure5: Quantitative measure and benefit: linear (left) arah linear case (right

The difficulties | have just considered should lesdo be wary and critical (maybe even sceptiafl)
any pretence to “objective” or “scientific” evaliats of decisional alternatives. However, they $thou
not lead us to conclude that the rational comparigbalternatives is impossible, that the tools of
decision theory are useless, or that every chouds ps in front of the incommensurable or the
“absurd,” as existentialists used to say, and thaglls for (or at least presupposes) an arbitrary
commitment (cfSartrel993. In fact, we need to approach the problem of hieig and balancing

on the basis of our awareness, not only of ounrfad, but also of our cognitive powers and, in
particular, of the power of our implicit cognitioAs a matter of fact, we know how to take many
decisions impacting on different goals and valaesl we can approach this task in a way that, though
far from perfect, is sufficiently good for most ofir purposes. Humans seem to possess an adequate
cognitive faculty to evaluate and compare alteuegfilans of action under conditions of uncertainty,
though we cannot tell precisely how this facultyrksy nor can we fully replicate its functioning
through explicit reasoning. It is no accident teaen decision theorists, when they have to make
choices involving multiple aspects in complex damsaichoosing a partner or a profession or buying a
house or even a car), rely more on their intuifisdgement than on the conceptual tools provided by
their discipline. So the fact that our comparagwaluations usually involve an unconscious process
does not imply that they are random or absurd. @ncbntrary, our implicit cognition usually also
takes into account data that are explicitly progtidend it processes these data unconsciously, along
with information which remains implicit, and whiete do not have the ability or the time to express
and consciously evaluate. For instance, my chaicbuly a certain car may be influenced by the
information | find in automobile magazines, or hyggestions by friends, along with various other
things | know, though | can only partially artictdahis data.
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Moreover, we can articulate this implicit knowledatdeast in part (and in important casessheuld
articulate it) at the stage where we are criticalfalysing our choices, trying to rationalise thas,
being based on good grounds. For instance, befakéngna check out to the car dealer, | may try to
consider whether my intuitive preference is redldsed upon relevant grounds, by explicitly listing
the pros and cons of a certain particular choisecampared to the available alternatives. | shetdg
only at the stage where | have found equilibriurtwieen intuition and reason, that is, when intuitive
assessment and explicit reasoning converge orathe sesult.

The situation is no different in legal decision-nmgk Consider, for instance, a judge who has to
decide, in the absence of a precise rule, whetloertain way of processing data taken through stree
cameras is permissible, or whether an employdide/@d to have access to e-mails an employee sent
and received using the account provided by the eompOne can take a stand on such issues only
with reference, on the one hand, to the individaiadl collective legal values at stake (individual
security, individual privacy, the efficiency of tlezonomic system, and so forth) and, on the other
hand, to the technological and social knowledgecenring the ways in which different arrangements
are going to impact on these values. All of thiswledge is brought to bear, usually unconsciously,
on one’s evaluation as to whether a certain paicghoice unduly undermines the value of privacy as
compared to what other possible policies or arramgygs might do. This intuitive judgement,
however, needs to be rationalised by articulatmggrounds for it, and this rationalisation shdekbl

the decision-maker to find an equilibrium betwestition and reasoned assessment.

We can thus say that, in balancing the benefit@inbtl by achieving different values, explicit
reasoning should process and rationalise the owsowh intuition (implicit cognition) rather than
substituting it. Therefore, we can draw two indimas. The first is that cognition and rationalignc
(and should) also govern comparative evaluationse Becond is that, in most contexts, the
quantitative methods proposed by decision theoopulshbe used to check intuitive choices, analyse
their compatibility with similar choices, and flieém into a background theoretical framework rather
than to provide a self-sufficient alternative torfan intuition (to implicit cognition).

12.  Simplifying Evaluations

For some purposes, and under certain conditionsie ssimplifications may help by providing
workable ways of evaluating legal decisions. Foaneple, Alexy (20023 proposes a method of
numerically characterising the impacts on relevahies. He observes that the German Constitutional
Court frequently justifies its judgments on theitiegacy of certain laws by examining the impacts
these laws have on legal values, and by chardagrisese impacts dght, medium or serious
Correspondingly, he recommends that we should fydaljal values according to their low, medium,
or high importance, and that we link this qualifioa to numerical weights (for instanckfor values
having low importance? for medium importance, aréifor high importance); we should also qualify
gains and losses in the achievement of legal vdlysias being positive and losses being negatise) a
light, moderate, or serious, and should link suadhlifjications to simple numerical quantities (for
instance 1 for light, 2 for medium, andl for serious).

A much rougher simplification than that proposedibgxy can be had by assuming that that there is a
lexicographic orderof values: values (or sets of them) can be listedrder of importance, and no
gain, however big, in a lower-ranked value can eim a loss, however small, in a higher-ranked
one. For example, it is frequently said that peafibnrights always prevail upon economic rights.
Clearly, such an extreme view cannot be takenaliigror rather, it can only be maintained by
sensible persons at the price of hypocrisy and-deséit (masquerading economic rights as
personality rights whenever one feels that theyhotg prevail, and vice versa). For instance, @nsg
undeniable that the modest loss in privacy involired vendor’s practice of keeping a record of the
sale, for a limited time, is outweighed by the [ilitisy of monitoring the performance of the cordta
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On the other hand, the idea that personality rigbtsnally (defeasibly) prevail upon economic rights
and that this defeasible presumption can only lbeatied when there is a clear and specific reason to
the contrary, seems quite sensible.

Lawyers may use further techniques to simplifydkdgical evaluation. First, we may limit ourselves
to considering “the types of decision which shduwdde to be given in hypothetical cases which might
occur and which would come within the terms of thding,” and one may evaluate those
consequences by asking about “the acceptabilitfuoh consequencestacCormick1978. This
means that, rather than examining the social andamuic consequences produced by decisions taken
in keeping with certain rules, we could simply ddes what legal decisions would be taken in certain
classes of cases if certain rules were adopteda(ftiscussion of this idea, see alsthmannl1974
chap. 4, sec. 5).

A different way of simplifying teleological reasmg is provided by reasonirger-absurdumThis
consists in focusing on just one negative implaatof a certain choice, and on the values that are
undermined through such an implication. This veryde way of cutting away at the complexity of
teleological reasoning is appropriate when a sioglessequence of a decision is so detrimental that i
will very unlikely be outweighed by any advantagedmpacts of the same decision. Often, a vivid
impression of the negative impact of a certain ohaian be had without even having to specify what
values are going to be undermirled.

Some criteria of reasonableness used in constialtior administrative review also give clues for
detecting irrationality. For instance, a choicealtbcate a certain advantage or burden to certain
persons, while not allocating it to others who iaran equal situation (in all relevant respecteesd

not just violate the principle of equality: is Isa an index of irrationality. In fact, where suelchoice

Is concerned, there must usually be a better altiee) which may consist either in allocating thene
advantage or burden to these other persons tdbigiadvantage or burden has a positive impact on
the achievement of the values at issue) or in ahig it completely for everybody (if it has a
negative impact). A decision as to whether to akten eliminate an advantage (or a burden) is a
difficult one, but refusing to address it in a @asble way may lead to very negative consequences.
For instance, the ltalian Constitutional Court kasy been adopting, in the name of the principle of
equality, a policy under which every benefit corderon any person or category (as concerns salary
or pension, for example) must also be conferredvany person in the same situation as those already
enjoying the benefit. This policy had a very bagatt on public finances, and so the judges had to
reconsider it: they now admit that a privilege nhaye to be eliminated rather than extended, and the
usually prefer to stimulate a legislative adjusttrrather than act directly.

Similarly, the fact that a choice completely disrety certain values is a strong index of its likely
irrationality. Since the loss of benefit broughtoab by compressing a value increases more than
proportionally when the value is achieved to a miextent, it is very unlikely that the complete non
achievement of a certain value can be outweighedrbincrease in the achievement of other values.
For instance, an increase in security, though ¥ juatify a reduction of freedom, cannot justifyeth
complete elimination of freedom, and the less fopedve have, the higher the increase in security
must be to justify additional restrictions on freed

" Here is how, inDonoghue v. Stevensohord MacMillan refuted the thesis that producerse no duty of care to

customers: “Suppose that a baker through carelessilews a large quantity of arsenic to be mixétl & batch of his
bread, with the result that those who subsequesityit are poisoned. Could he be heard to sayhiawed no duty to
the consumers of his bread to take care that itfre@sfrom poison, and that, as he did not know #my poison had
fallen into it, his only liability was for the brel of warranty under his contract of sale to theke actually bought the
poisoned bread from him?” (House of Lords [1932T Aat 620).
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13. TheRationality of L egidative Choices

In what follows, the foregoing analysis of teledt@j reasoning shall be brought to bear upon
legislative choices and their judicial review. A¥aldron(1999 has observed, it is often too
pessimistic a view that is taken of legislatiorvi@w often coupled with an excessive optimism about
judicial decision-making. In fact, jurists often vedop normative theories of constitutional
adjudication to suggest how judges should reasdraanin order to remedy legislative mistakes: lega
analyses thus tend to combine a realistic-empidpg@iroach to legislation, focusing on the defective
instances of legislation (where legislators are kiovgpecial interests, are moved by prejudice and
ideology, pursue particularistic or even sectagaals, develop ineffective policies, fail to achdethe
promised outcomes, etc.), with a normative analg$iadjudication suggesting how judges should
remedy such mistakes and thus focusing on theitstances of adjudication (where judges succeeded
in protecting fundamental rights or other consiitudl values against wrong legislative choices)sTh
approach often entails a reductive view of legistat failing to take into account that, besides
normative models of adjudication, there are alsomative models of legislation, models to some
extent adopted by the participants in the legigbagirocess, and motivating their behaviour. Effecti
practice, both in legislation and in adjudicatiax@nnot be reduced to the implementation of a
normative model or to the dialectics of opportunigtterests: it instead requires the integration o
both aspects, the tension towards a normative atdndnd the opposite (and often prevailing)
pressures to depart from it. So, in analysing latitm, | shall first lay out some aspects of a
normative model of legislative rationality, and kltleen consider its possible failings.

Legislators (like judges and administrators) shawdtireason from their private perspective (purguin
their individual interest). When serving as membefrs: legislative body, they should instead act in
the name and for the benefit (the common goodhefpplity they are representing, and should make
their choices integral to the decisional procesthaf polity. Thus, when evaluating the teleolobica
rationality/reasonableness of the determinatiorasptdl by a legislature, our reference point should
not be the particular private objectives the indlidl members of a legislative body might pursu¢, bu
rather the political goals they adopt accordinghtir vision of the public good, combined with the
constitutional values the legislature has to take account. With this proviso, legislative deasio
making can be assimilated to the model of individationality | described above, which integrates
epistemic and practical rationality (the role fistemic rationality in legislation is stressed thg
idea of evidence-based legislation, on which seeng othersSeidman and Seidma&001). This
assimilation has to be integrated, as | shall airguehat follows, by taking into account the plial

of institutional agents involved in the public d#on-making process.

Legislators (supported by their staff, communiggiivith their constituencies, participating in pickt
debate inside and outside the legislative body)l nedirst detect a problem-situation, namely, @&lo
arrangement that appears to be unsatisfactoryessing an unsatisfied social need that they think
should be addressed. On the basis of an empineyss, they should identify more precisely the
issue characterising that problem-situation andsti@al behaviour from which it emerges. This will
enable them to establish what goal (values) shioeldursued through legislation in that situatioor. F
instance, let us consider a problem now being dsedi by the Italian legislature: a very high number
of private telephone communications are wiretappeder police investigations, and the content of
such communications often winds up being publishiedhe media, with serious prejudice to its
author. A new law designed to deal with this prabktuation should aim to better protect individual
privacy, a goal achieving which would in turn alsma way of protecting individual liberty.

Putting such a goal on the legislative agenda wetadlt teleological reasoning, in order to draft a
legislative measure protecting privacy with regergrivate communications wiretapped under crime
investigations. For this purpose, an empirical ysialis required aimed at understanding how passibl
measures (plans) will impact on the values at staké only privacy, but also freedom of speech,
freedom of the press, publicity (and the consegpehtic control) of judicial activities, repressiand
hence prevention of crimes, and limitation of tlests of judicial inquiries (by reducing wiretapping
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costs). For instance, an absolute and unconditigmahibition against wiretapping in crime
investigations would increase privacy protectiam] aould leave freedom of speech untouched, but
would seriously limit the possibility of identifygnthe authors of many crimes, especially thoseezhrr
out by organised crime rings. It would reduce tth@ costs of wiretapping, though this may require
different kinds of investigations, possibly morepersive ones. By contrast, an unconditional
wiretapping authority conferred on every prosecinoinvestigations concerning any kind of crime,
coupled with an unlimited authority to distributadapublish the wiretapped conversations, would
increase the likelihood of preventing crimes (adsgnthat prosecutors were able to devote their
resources to the most effective investigations,then basis of a correct cost-benefit analysis) and
would emphasise freedom of the press.

Such considerations need to be based on empinedyses that will take into account the complex
social connections at issue. It is not sufficienconsider only law in the books; analysis hasxtered

to law in action. Legislators need to evaluate fihabability that legal provisions are not followed,
since penalties are nor enforced or fail to detevanted behaviour: will a fine imposed on officers
and journalists succeed in deterring them from camipating and publishing wiretapped
conversations? They must also consider the chamaethe legal process is used for deterring
legitimate actions: will journalists be deterredrfr publishing legitimate information concerningdég
proceedings of powerful people, fearing the costsuncertainties of judicial proceedings? Moreover,
they need to extend the analysis from the immediateal effects of the intended legislation to its
indirect effects: what consequences would the aswd impunity, consequent upon the impossibility
of using wiretapping in investigations, have ontaier kinds of criminality, such as political
corruption, extortion and racketeering, or drudficking? It may also happen, as when economic
policy is involved, that the empirical predictioreqjuired to establish the likely outcome of certain
measures are very difficult and questionable, bdeygendent on much-debated theories: will a tax cut
boost investment? Will it improve or worsen the dition of the poor?

After considering some alternative measures aimelaing the problem (nall possible measures,
since this would exceed human capacities), legidatill need to compare such measures and write
into law the measures having the best combineddpa all the values at stake. The analysis of the
impacts of a new law on all relevant values cawdry difficult. Difficulties may pertain to differe
aspects: predicting the empirical effects of atise choices, spelling out the values to be addev
specifying their content, and establishing thdiatree importance.

Finally, rational legislators should monitor thetaame of the law, to check whether it achieves the
intended objective, or whether it has unwanted egunences, or whether a better solution to the
problem can be found, a solution not considerednwihe legislative choice was made (possibly
because certain knowledge became available oy, lirough advances in the natural sciences or in
technology or economics).

Legislative rationality also includes the refleetielement | described above, at least to a certain
extent: legislators need to represent the int@rettte their constituencies, or rather the view thair
constituency has of the common good, but they shalslo subject such views to critical examination,
taking into account empirical knowledge, correctiases, etc.

We can distinguish the substantive and the proed¢dationality of legislative procedure, where
substantive rationality relates to a decision’setff/e capacity to achieve the goals that legistato
aimed at, and procedural rationality has to do Watlowing a procedure that reliably tends to pdwvi
substantially rational decisions. Such proceduedtures include the ability to consider different
normative and factual opinions, to collect evidefmeand against a policy, to carry out empirical
inquiries, to stimulate public debate and takeitsome duly into account, etc.
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14.  Congtitutional Commitmentsand L egislative Rationality

Rationality requires taking duly into account pomsly adopted epistemic and practical
determinations: it requires that these determinatiguide subsequent reasoning until they are
withdrawn. While individual reasoners can memoniest determinations as intentions (or duty-
beliefs), where a collective agency is concerneabt gleterminations can be stored in normative
sources (official documents, but also shared custorrdoctrines) which are publicly accessible and
embed norms to be followed and applied by offigi@sd which are to be modified according to
established procedures. There may be differenskiichorms:

« norms establishing general or specific duties emissions to carry out or not carry out certain
acts;

« norms establishing a duty to aim at certain goaifugs) or to not prejudice them;
« norms conferring a legal status; and
« norms indicating what factors support certain ndgiveaconclusions

All such norms—if they are part of a constitutionkesld constrain and guide the legislature’s
deliberative process. It would be irrational fodiwidual reasoners not to act on the basis of a
commitment they continue to accept, unless theigwethey are in a situation where the commitment
Is inapplicable or is overridden by a prevailinggen to the contrary (I stand by my commitment to
work out every evening, though this evening thimmgotment is made inapplicable or overridden by
my commitment to give a lecture). Similarly, legisle determinations departing from constitutional
norms could in a sense be viewed as irrational, a® disregarding some commitments that govern
legislative decision-making: for legislators whmtioue to uphold their commitment to a constitution
(as they should when reasoning and acting in thmenaf the community governed by that
constitution, i.e., a community that has undertagech a commitment), it would be irrational not to
respect a constitutional norm, unless they belibeg are in a situation where the norm is inappliea

or is overridden by prevailing communal reasongh&contrary. Note that this irrationality only ste
when legislators are viewed as members of a ldgiglaacting in name and on account of the
community committed to the constitution: violatitige constitution to install a permanent dictatgrshi
or to gain immunity from prosecution may be pelffecational from the perspective of individual
self-interest.

How to go about respecting a constitutional norawéwver, depends on the content of that norm:

+ a constitutional norm establishing duties or pesioiss to carry out or not carry out certain
action is violated when a new legislative determamaeither directly instantiates a prohibited
action or makes permissible what was prohibiteprohibits what was permissible;

+ a constitutional norm establishing a duty for tbgidlature to realise a value (aim at a goal) is
violated when the value does not enter in an ap@@way, according to its importance, into
the teleological reasoning of legislators, namellgen it is not appropriately taken into account
in legislative choice-making;

« a constitutional norm conferring a legal statugiddated when a legislative determination denies
such a status (similarly a norm denying certainsges a legal status is violated when a
legislative determination confers such a statugiem);

« a constitutional norm indicating that a factor sonq a certain normative conclusion is violated
when the factor is not considered in a legal datetion where it was relevant.

According to this broad characterisation of theorobf a constitutional norm (which seems to me to
tally with the common usage of the tenorm), it also includes constitutional prescriptionguiing
the pursuit of certain values (goods). If legistatbave to take into account all constitutionalnmr
then these norms too will have to direct in ledigta decision-making, along with the norms
specifying that certain actions be to be takennoitted.
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In order to analyse how a legislature should compiyh constitutional commitments, we need to
focus specifically on norms establishing rights. @we traditional view that a right protects an
individual interest or opportunity (the so-callegnlefit theory of rights, advanced by authors suech a
Jeremy Bentham and Rudolf Jhering: see, for a &bgioalysis and for references to the literature,
Sartor2006, two components are entailed by the statement fhes a right téA towardk”, where

j is the beneficiary of the rights ands the counterparty: on the one hand, the situatibarej
enjoysA is viewed as valuable and, on the other, it is meslithat there exist guarantees aimed at
facilitating this enjoyment, which bear up&nithese guarantees can be specified in other norms
may have to be argued from general principles).

Thus a right-conferring norm includes in the fipitce a value component: the norm stating thaa$

a right toA towardk” entails that the legal system valy&shavingA, or views it as an objective to
be pursued through the law. More precisely, a faginferring norm protects an individualised value,
namely, a set of valuable situations pertainingodoticular individuals separately considered (my
freedom to speak, your freedom to speak, etc.)s&qumently, the interest (value, good) protected by
right is essentially non-aggregative: the fact g@heone’s right is satisfied to an optimal extirgs
not make up for the fact that someone else enfoysight to an insufficient extent.

Secondly, there is a guarantee compongsthaving a right toA toward k entails that the law
provides some normative guarantees that faciljtatbavingA and bear upok. For one thing, this
right entails thaf is permitted to hav@ as far ak is concernedi.e., it is not the case that protecting
K's interests requires prohibiting from having A).2 The protection provided by a mere (or
unprotected) permission to hale(seeHart1982 can be strengthened by what might be called, in
Hohfeldian terms, a disability or incapacity, naynddy k's inability to changé’s legal standing with
regard toA, namely, of turning’s permission to havA into a prohibition (as would happen’s right
was established under a constitutional norm, oatlégislaturek could not make any exception to).
And, for another thingj’s right to A toward k may include further legal guarantees, consisting in
obligations incumbent updnto facilitatej’s pursuit ofA:

+ K's goal-duty (an imperfect duty, in Kant's termingy: see Kant 1996, chap. 2; Sen 2004a) to
consider ink's deliberative process the goal thahould haveA, recognizing for this goal an
appropriate relevance (e.g., the duty to consideedom of speech when introducing a
regulation aimed at protecting privacy);

« K's negative action-duty not to prevgrftom havingA (e.g., a duty to not prevent a person—as
through imprisonment—from expressing his or henimwi);

« K's positive-action duty to ensure that others dbinterfere withj's havingA (e.g., a duty to
protect a person against attempts to prevent hiheofrom expressing an opinion);

+ a positive-action duty to ensure thdtas the means to enjéy(e.g., a duty to provide access to
the media)

Moreover, these duties are often accompanied byritji@-holder's power to activate judicial
enforcement when some of these obligations aregraplied with (a power included in the restrictive
notion of a legal right ilKelsen1967).

In order for a right to exist, it is not necesstrst full protection be provided (as would resudinfi

the combination of all the duties | have introducgldis the corresponding powers of enforcement).
The protection of certain rights (e.g., some soggts, such as the right to work or to housinglym
consist in only a goal-duty, often not judiciallpferceable though the right-holder's autonomous
action. This would provide a lesser, but not ivalet, protection of the corresponding individuadise
values (on how certain rights may consist in only @bligation to take them into account in

8 For instance, if the legal systdoprohibitsj from having an opportunity to express his or hgnimn in the interest of

the state, we should conclude thhas no right unddr to express his or her opinion about the state.
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deliberation, se&5en2004g. Some rights may operate in different ways witlgard to different
counterparts (e.g., the right to privacy may betguied by a negative action-duty with regard to
administrative authorities, who are prohibited frasing personal data unless specifically allowed by
the law, but only as goal-duty with regard to thgislature, who can limit the protection of privacy
though legislation taking competing interests iat@ount). Certain rights (such as social rightsy ma
be protected only by a goal-duty at a constitutidenel, and by action-duties at the legislativecle
The view that rights are values also protected Gmdetimes only protected) by goal-duties does not
mean that all rights are equal. This view is cdesiswith the assumption that certain individualise
values (the enjoyment of civil and political lineg) may carry more weight than other values, and
hence have priority over them, and in particulagrasollective values. This is also consistent \tlith
view that some rights also include protection tigtoulefeasible or even indefeasible action-norms.
However, outside the domain where an action-norroige applied (e.g., the prohibition against
torture), goal-norms (norms that deal with valueshsas individual self-determination and integrity)
would still operate.

To understand the distinction between action- aodl-duties, we should go back to our analogy
between individual and collective decision-makifust as an individual determination (intention) to
perform an action is adopted by a person because siee considers that action to be an appropriate
way to achieve certain goals, so a norm establishmaction-duty is adopted by a certain authority
(or collectivity) because that authority (colledyy considered the norm to be the appropriate tway
achieve certain public values. Respecting the au#itive determination that has lead to the adeoptio
of an action-norm requires us to not disregard ti@m on the basis of a different comparative
assessment of the values considered in that detation. Thus, if a constitution requires that nopod
can be detained for more than 48 hours withoutdaial warrant, interpreters (legislators and jugige
in particular) should not disregard this rule oe thasis of the value of security (even when they
believe that the constitution is wrong, e.g., thahould have established for detention a longent
based on a better balance of the values at istweyonstitution made its evaluation concerning the
way to balance security and freedom, and respettimgonstitution means respecting this evaluation
(this corresponds tRaZs 1978view of rules as exclusionary reasons).

In other cases, however, the situation is differéntparticular constitutional norm obligating the
legislature to uphold a certain value, even whenvidlue is individualised and non-aggregative, may
only require that the value be taken into accountegislative decision-making according to its
constitutional importance. Consequently, this ndisas not uniquely determine a legislative decision,
which will instead result from a teleological evation aimed at achieving not only this value bgbal
the other constitutional values at stake, and tealim keeping with these values’ relative impoc&an
Thus, legislators are obliged to take into accaunt evaluate all relevant constitutional valuesemvh
aiming to guarantee security, for instance, theyukhalso take into account privacy and freedom of
speech. Sometimes a constitutional norm will gusdeh an evaluation by indicating what values
should be relevant to this decision (thus excludivaj other values may interfere with the outcoane,
that they may interfere beyond the limit of evailoiataccorded to the decision-maker). Thus, it may b
possible to limit freedom of speech only for reaspartaining to public order and morality, and not,
say, for reasons pertaining to scientific progggsch consequently could not be used to justibaa

on advocacy for creationism or homeopathy).

The distinction between action-duties and goaledutverlaps with another significant distinction,
namely, the distinction between a yes/no statdfafra and a scalable state of affairs. A yes/rabest

of affairs either obtains or does not obtains, @til scalable state of affairs may hold to different
extents. For instance, while being a citizen i®s/iyo state, being free or unfree is a scalabte efa
affair (since this is a function of the number apglity of the options within one’s reach). Wherotw
duties concern the realisation of a yes/no statdfairs, preference should be given to one dutyéo
exclusion of the other, so that at least one oftthe is satisfied (this is the domain of defeasible
reasoning). By contrast, when two duties concerrsoglable goals have to be satisfied, the best
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compromise usually requires that neither of thentdrapletely neglected or completely satisfied. A
scalable duty (the duty not to make people suffeemquestioned or detained) can become an action-
duty with regard to a particular threshold (theydoot to torture people). Action duties concern the
realisation of yes/no states of affairs, while gdaties usually concern the realisation of scalable
states of affairs.

Given the premises of legislative reasoning—camstibal goals, further legislative goals,
preferences for such goals, and constitutional tcainés on the pursuit of such goals—legislators
should make a teleologically appropriate determomatFrom the legislators’ perspective, this means
that after an adequate inquiry, the chosen detatinim should appear better than inactivity and it
should not appear to be worse than any particltemative determination the legislators have so fa
identified. The legislative choice would fail toah teleological appropriateness if the legislators
made a choice they believed to be worse than anptssible choice they were aware of in achieving
the public good (even though the choice may beebstiited to advancing the legislators’ private
interests). Similarly, the legislative choice wotil to reach teleological appropriateness if ére
adopted impulsively, without an appropriate inquishich would have led to discover a recognisably
better option). It would fail as well if it weretiated by previous epistemic mistakes—in evaluating
the evidence, identifying causal connections, erargi evidence to the contrary, etc.—when such
mistakes would not have been committed throughpgnopriate cognitive effort.
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Figure6: Core and satisfaction threshold for a value

Figure 6 shows the connection between the satisfactionschtable value and the benefit it provides:
a decrease in the satisfaction of the value detergnan increasingly significant loss in the benefit
deriving from it. We reach a point, theore threshold such that any further decrease in the
satisfaction of the value determines a loss of fietiat is unlikely to be compensated by gainshia
benefit provided by the greater achievement ofrothties. The portion of the value line to the tft
the core threshold is what may be called the valoete or nucleus. On the other hand, when the leve
of achievement increases, we come to a point swathany further increase will have little importanc
The portion of the value line to the right of thisint represents situations where the value iscaei

at a fully satisfactory level, so that any furtimgrease, though still positive, may not come wittie
scope of a legal obligation to advance that value.
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If scalable values have the structure just inditatben decisions affecting competing values (e.qg.,
privacy and security) take place in a decisionatext of the kind represented in Figute

Benefit from
value B

Core of
value B

Benefit from
value A

Core of
value A

Figure7: The balancing of competing values

The continuous lines indicate indifference curvemnely, combinations of levels of satisfaction of
two competing values giving the same compound liekefr instance, the most external indifference
curve shows that achieving level 22 (measured mnting the number of small squares from the
origin of the quadrant) with regard to both valdesnd B is equivalent to achieving level 40 with
regard toA and 10 with regard t8 (both points,[22, 22] and B0, 10],are situated on the same
indifference curve). This curve expresses the tadB (e.g., privacy) is less important théan(e.g.,
security): for most curves, a higher quantityBofs required to make up for the loss of one unifof
However, when the quantity & decreases, having one additional uniddbecomes more and more
important, up to the point where any further insge@B will no longer make up for a further equal
loss inA. Let us assume that the decision-maker has chbj@s3, and 4 available (represented in the
figure by way of the numbered circles). Choice P#&eto-superior to choice 3, since it provides not
only a higher compound benefit, but also a higleeell of satisfaction with regard to both values.
Choice 4 is not Pareto-inferior to 1, since it cades a level of satisfaction for valBavhich is higher
than that provided by 1. However, this is obtaiaédhe cost of a very low level of satisfaction for
valueA, a loss which is not made up for by the benefitvisted, consisting in an increase in security.
Thus choice 4, while ensuring the highest levehwiispect tdB obtains the lowest compound score.
The conclusion that choice 4 is inferior to 1 thpresupposes a “comparative value judgement,”
namely, a judgement about the comparative impoetasfcvaluesA and B. On the basis of this
judgement, the loss with regardAdn choice 4 is not offset by the corresponding gaiB. Even 2 is
not Pareto-superior to 1, but this happens fordpgosite reason, which is that 2 achiedeso a
higher degree than 1 but at a cost that is noeblfg the loss with regard &
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This quantitative characterisation of the notioraafight's core needs to be integrated by qualiati
considerations by taking into account the diversitythe interests protected by a right. A single
constitutional right can be analysed into differemdmponents, concerning different individual
interests, but unified within the same framewonkder the same overarching value). For instance, the
right to private and family life recognised by tBeropean Convention on Human Rights includes
related, but different, components such as prateaiif the domicile, freedom to establish a family,
freedom of sexual orientation, and information pdy (data protection). Interference with each such
component takes the nonlinear shape | describedealas the level of satisfaction of a particular
component of the right decreases, the negativedhgrathe corresponding interest becomes more and
more important, in an accelerated way. Thus, edggit includes a family of cores pertaining to
different individual values (interests): for eachtbe specific constitutional values falling under
single right, there is a point when further losaes unlikely to be matched by gains with regard to
other constitutional values pertaining to the sam# other rights. For instance, the fact thatgal
system provides full protection of the domicilegrad with full data protection, cannot make up foe t
fact that homosexuality is criminalized: a coretloé right to private and family life would still be
violated. The same would also happen if freedomserual orientation were protected but no data
protection were provided. Similarly, a core of tlght of freedom of speech would be violated if
freedom of speech were fully protected in all retpesave for a prohibition against criticising the
current government.

15.  TheConstitutional Evaluation of L egislative Choices. Reasonableness and
Deference

When we examined legislative decision-making frohe tperspective of the decision-makers
themselves, we focused on bounded rationalityuffigentist reasonableness is equated with bounded
rationality, then a choice will be reasonable wheemains in the region between bounded rationalit
and optimal rationality. A reasonable but non-nagilochoice would be a non-optimal determination,
such that no criticism of cognitive ineptitude cée directed at the decision-makers: they
appropriately used their cognitive powers (in depelg an economic policy, or in designing privacy
regulations), only they failed to achieve the bpessible result and caused negative outcomes
(growing unemployment, citizens’ privacy unduly traghed) because of the unfortunate cognitive
circumstances in which they were acting (new unetquk social or technological developments,
unavailability of good predictive models, etc.). rtaspondingly, any departure from bounded
rationality (any mistake in acquiring and procegdime available legal or factual information) would
count as unreasonable.

This does not seem to correspond to the way in lwhéasonableness (and unreasonableness) is
understood in judicial review, with regard to bdégislative and administrative choices, where a
broader notion of reasonableness is generally peefeaccording to which a determination remains
reasonable even though it is affected by cognfawdts, according to the reviewer.

With regard to judicial review the analogy we udsgtween individual decision-making and the
institutional decisional process of a legal commyurbreaks down: while in case of individual
decision-making the same agent is involved in titeeprocess (agents can consequently review any
outcome of their previous reasoning which appeaustyf to them), the decisional process of a legal
community involves different bodies and instituspeach having its own functions and capacities. It
is unlikely that the best integration between aisien-maker and a judicial reviewer will be one
where the reviewer can strike down the decisionariakchoice whenever the reviewer sees it as
failing to achieve complete rationality (this wowddhpower the reviewer to strike down all decisions
she views as suboptimal, namely, all decisionsnshdd not have taken had she been in the decision-
maker’'s place, but with the hindsight of someongirta all knowledge available the time of the
review), even with regard to the achievement ofstitutional values (this would empower the
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reviewer to strike all decisions she views asrigilio maximise the total outcome with regard to all
the constitutional values at stake). Nor is thet lmgsgration likely to be one in which the reviawe
can strike every decision she views as failingdioie@se bounded rationality (this would empower the
reviewer to replace with her own decisions all deeisions she would have taken differently had she
been reasoning with the information the decisiokandad at the time the decision was made).

We must therefore define a different notion of ceebleness, a notion tailored to the institutionéd

and competence of decision-makers and of theievemis, and in particular a notion that takes into
account the reviewer’s deference space, namelyaréee within which the reviewer should not attack
the measure under review even though she beliediffeaent measure should have been taken (on
deference, se&oper2002. If unreasonableness (where constitutional valaes concerned) is
understood as providing a sufficient ground forigey then the notion of reasonableness is not
independent of deference but is rather delimitedintsfitutionally due deference. In other terms,
considerations of institutional deference enabl¢éouslentify a sufficientist reasonableness thrégho
encompassing not only the decision the reviewerl@gvbave taken but also other choices which he or
she considers to be faulty but not yet unreasor(@msafficiently faulty to be unreasonable). Howeve
this means that we cannot provide a universal chenigation of deference-based reasonableness,
precisely because such a characterisation willmpa institutional deference.

Benefit from
value B Margins of
reasonable
balancing

(appreciation)

Benefit from
value A

Figure8: Reviewer’s choice and margin of appreciation

Figure 8 illustrates how a determination (1) that does cwncide with what the reviewer would
choose (5) may still fall within the margins of tbecision-maker’s appreciation (as indicated by the
dotted lines) and may thus escape review: thoughreliiewer views the decision-maker choice as
imperfect (it is based on an indifference curvet imthe reviewer's opinion accords too much
importance to valued), she does not consider it to be attackable, beiitgin the margin of
reasonable appreciation.
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The idea of a sufficiency threshold applies as Wweh legislature’s epistemic judgements, which too
can determine a failure to appropriately balaneevhlues at stake. For instance, given the factual
premise that a terrible terrorist attack is immineand the premise that scouring all Internet icaff
with data-mining techniques will probably foil ta&tack, a legislator may be justified in adoptiogls
measures to the detriment of privacy. Howeverhéfré¢ are no grounds for accepting either of those
premises (no convincing evidence that an attackédgrway, and little evidence that unrestrictecdat
mining will be able to prevent it), then sacrifigirprivacy may be considered unreasonable. But
substituting the court’s epistemic assessmentHerle¢gislature’s seems to require something more
than a mere mistake of the latter: it should remaimistake consisting in epistemic unreasonaldenes
namely, a serious and indisputably ascertainahldt. fahus, this should not be done when the
legislature’s fault, according to the court, ongpends on the adoption of a particular economic or
social theory which the court favours (viewing $ rmore reliable, better supported by the facts), bu
which other reasonable people reject (as Judge étofamously argued in the Locher case).

16. A Sufficientist Understanding of Proportionality

By combining the foregoing analysis of failures@tionality with a deference-based sufficientigdd
of reasonableness, we can derive the tests usasdijable in proportionality analysis (see, among
others, Alexy 2003 Stone Sweet and Matte2008 as applied to determinations sacrificing
constitutional rights. For this purpose, it is used stipulate some additional terminology.

| shall say thatx satisfies V more thap does in formulaa >' B, to mean that, the level of
achievement of value or godlresulting from actiom is higher than the level resulting from actj®n
(and I use similarly, the symboIsV,<§V andzv). For instance, if a the level of achievement égry
resulting from legislative determinatien(keeping the footings taken with street camerad fday) is
higher than the level resulting from determinaifbfkeeping the footings for 1 year), | shall say that
satisfies privacy more thahdoes(a >*""f).

By saying thata sacrificesV, | shall mean that: satisfies value or god¥ less than the inaction
(omitting & without replacing it with a different initiativejn formula, « <Y O where[d denotes

inaction. For instance, if a new regulati@rallows for the registration of genetic data ofradlwborn

children (which was previously forbidden), | shedly thatx sacrifices privacy.

Similarly, | shall say that advances Vto mean that satisfies value or goA more than inactiofa
>C ). For instance, if a new regulatierprohibits processing personal data for commemiaboses
without the consent of the person concerned (whwels previously permitted) | shall say that
advances privacy.

| shall also say: satisfies a sefV1, ...Vn} more thang does(a > V" $) to mean that the’s
compound impact on all values in the set is betigrther, more valuable) thais. In assessing this
compound impact the relative sacrifice in one vatae be outweighed by the relative advance in
another (in case numerical indicators can be gittem,satisfaction of a set of values would be the
weighted sum of the satisfaction of each singlaieslin the set, as we observed in section 4).
Consequently, it is possible thasatisfies the value s€V1, ... Vn} more thanf does even though
satisfies certain values the set more thatoes. This happens whersatisfies certain other values in
the set more thafl does, and the comparative advantage providedvagh regard tahe lattervalues
outweighs the advantage provided/bwith regard toother valuesAssume, for instance (see Section
4), thatf consists in prohibiting street cameras, antbnsist in allowing cameras and requiring the
destruction of the footage after 1 day, and thatdbmparative advantage in security providedxby
outweighs the comparative disadvantage in secprityided byf. Then it can be concluded that
satisfies the setpfivacy, security more thang (o >(P™e s g) “even thouglp satisfies privacy to

a higher extent thamdoes (5 >""%% q).
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As we observed above, a more rigid kind of compariexcluding tradeoffs between different values,
is provided by Pareto superiority. Ferto be Pareto superior # (andf Pareto inferior tax) with
regard to a set of value¥/%, ...Vn} it is required thatx satisfies at least one value in the set more
thang andthata satisfies every other value no less tjfgthere exists no value in the set such ghat
satisfies it to a higher extent than This condition would not be satisfied in the lageample, where

[ satisfies privacy to a higher extent thanThus in this example, even thoughsatisfies the set

{ privacy, security more thanf does « is notPareto-superior t@. The advantage of the criterion of
Pareto-superiority is that it allows us to concldiolethe preferability (rationality) of a choice twout
engaging in balancing, understood as the (usuahtroversial) assessment of tradeoffs between
impacts on different values. However, when we haveompare choices andf that impact different
values,a satisfying more certain values aficdtertain others, then Pareto-superiority is notiapple,
and balancing is requiretlet us consider the four usual proportionality gest

Test 1: Legitimate aim Ipermissible intended purpose). A legislative dateation sacrificing a
constitutionally protected value must aim at aduamca constitutionally permissible goal. This
requirement is violated when the legislature adeptietermination sacrificing a constitutional value
and does so in order to pursue a goal that it istitationally impermissible. Such a decision would
fail to be rational (or, for that matter, reasombbith regard to the decisional context as emeitged
removing the impermissible goal. In other wordsewlthe impermissible goal is eliminated, the only
relevant intended impact of the decision is itsatieg impact on the constitutional right/goal, whic
makes that choice internally irrational (Paretaimdr to the choice that consists in inactivity).

Test 2: Legitimate aim @egitimate outcome). A legislative determinatiacrificing a constitutional
value must effectively advance a constitutionaklyrpissible goal. In other words, if a constitutibna
valueC is sacrificed by, there must exist a legislative g@athat is advanced hy, where the pursuit

of G is constitutionally permitted. Assuming that reganent 1 is met, i.e., that a permissible goa
pursued, théegitimate-outcomeequirement is violated when the legislature asl@ptietermination

that sacrifices a constitutional value without atbiag the pursued legislative goal (e.g., a useful
medical therapy is prohibited assuming, on thesbafsivrong medical information about the effects of
this therapy, that it damages patients’ health)is Tdetermination will be unreasonable when the
legislature’s epistemic mistake is very serious amtisputable (unreasonableness can also involve
retaining the new legislation when new indisputablelence is made publicly available showing the
previous choice to be mistaken). It seems to metheareviewer's consonance and the legislature’s
dissonance with regard to the scientific commusig¥aluations should often play a decisive role in
justifying the reviewer’s intervention.

Test 3: Pareto-necessitA legislative determination that advances a aerg@al while sacrificing a
constitutional value, must not be Pareto inferiwhére constitutional values are concerned) to any
determination that equally advances the goal wisimaller sacrifice of the constitutional value. S hi
requirement is violated when the determinatier-while respecting requirements 1 and 2, i.e.,
pursuing a permissible go@ through effective means—sacrifices a constitutieatue C, and there
exists an alternative determinati@thatadvancess at least to the same extent, sacrifiCae a lesser
extent,and imposes no additional burden on any anothertitotignal value. Under such conditions,
we may that: is not necessary to advar@esincep rather tharmw could have been taken (avoiding the
unnecessary sacrifice at no cost). Thus, when Graegessity is violated, the following conditions
hold: a sacrificesC, and there exists an alternative chgfcguch thajs satisfiesC more tharuw does,
andp is Pareto-superior ta with regard to a value seC{C1,...Cn,& comprising all constitutional
valuesC,C1,...,Crplus the pursued legislative gdal Note that fos being Pareto-superior wit is
necessary that satisfies each ot1,...Cn, and @o less tham. Consequently, i&: satisfies any of the
C1,...,Cn,Gmore thans doesthen g fails to be Pareto-superior tg which means that satisfies
Pareto-necessity (as far 4ss concerned). For instance, a lawequiring DNA samples being taken
of all citizens (for their use in future police &stigation), would stand the test of Pareto-neteasi
compared with the choigeof getting samples only from suspects for paréicgtimes: even though
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sacrifices privacy to a very high extent, if sagisfthe value of security more thAmoes, and this is
sufficient to exclude that is Pareto-superior te. Failure to satisfy Pareto-necessity may depend on
an epistemic mistake in assessing the impactsaofd$ (e.g., the mistaken belief thatsacrificesC

less than doeg), or it may depend on a heuristic failure to idgntdeterminations. When such
mistakes overstep the unreasonableness thresboieris justified.

Test 4: Comparative balancind\ legislative determination sacrificing a congiibnal value must
satisfy the set of all constitutional values ncsléisan inaction{) would do. Let us assume that a
determinationa sacrificing constitutional valu€ meets all requirements 1 through 3, i.e., that
effectively pursues a permissible go@ and « is not Pareto-inferior to any other possible
determinations. Under these assumptionscomplies with the requirement of Test 4iifatisfies no
less thand the value set@, C1,...,Ch, including all constitutional values. Given thatsacrifices
value C, this requires that advances other values, to an extent offsetfiisgsacrifice. Conversely,
failure to satisfy Test 4 would mean tl@is sacrifice is not offset by the advancement webard to
other values. For instance, the conclusion thava requiring DNA samples being taken from all
citizens fails to meet the requirement of compsaeabtalancing (as compared to the current state of
affairs when samples are only taken on suspectplires that the advance this law provides with
regard security is outweighed by the sacrificaripdses on privacy. Failure to satisfy Test 4 may
derive from the legislators’ practical mistake issessing the relative importance of two or more
values at issue (giving too much importance to svalees advanced hbyor too little importance to
some value sacrificed by it), or from their episiemistake in assessing the impact of their degisio
on those values. In either case, in orderftw be unreasonable, these practical or epistenstakes
must also have been unreasonable.

Special care is required in Test 4, especially winaieasonableness depends on a mistaken evaluation
of the comparative importance of the constitutionalues (goals) at stake. Here the court's
interference with the legislature’s political aubomy would be highly controversial (given that
disagreements over matters of fact tend to moriéydaes resolved than disagreements over matters of
value). Such an interference can be more easitififas (considering the democratic derivation of th
legislature’s power) when the judges’ evaluatiopesrs to comport with people’s assessment of the
relative importance of the values (or with the asseent of the people who are interested in theematt
and have been discussing it), namely, when it agpbat the legislature has failed to take dulp int
account the idea of reasonableness as agreemesrisnance with general opinion (see Se@jon

The way in which balancing in a strict sense hanhgharacterised in Test 4 above does not exhaust
all possibilities. Let us consider two variatiotise first one making judicial balancingssintrusive
and the second omaoreso.

The first variation consists in admitting the relage of non-constitutional goals pursued by the
legislature. This is excluded by the Test 4 as attarised above, which only contemplates
constitutional values: a diminution (meeting theuieed seriousness threshold) in the combined
satisfaction of constitutional values is sufficiémtstrike down legislation regardless of any iaseein

the satisfaction of non-constitutional values. Thsans that constitutional values are viewed as
lexically superior to non-constitutional values (achievement of any level of a non-constitutional
value can justify a diminution with regard to congional values, that is, non-constitutional vaue
are irrelevant to constitutional balancing).

Let us say that a choieeoutbalanceg with regard to value¥1,...,Vnto indicate that: satisfies the
values set ¥1,...,Vi more thang, to an extent sufficient to make it unreasonablpreferf over a.

On the approach under Test 4CifC1,...,Crare all the constitutional values involved in dase, and
inaction (1) outbalance®: with regard to those values,fails the test, regardless afs impact on
non-constitutional values. For instance, let usuigs that privacy and security are constitutional
values, while cutting down on public spending ig.noet us also assume that choice(e.g.,
introducing body-scanning in airports) impacts witmegative combined outcome on both privacy
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and security (and on no other constitutional vddasides), but that implementingis much cheaper
than implementing the previous policy (which ergtabstly inspections by airport customs). It then
follows, on the approach under Test 4 above, flafudge believes thatactivity (maintaining the
previous policy) outbalances with regard to the setpfivacy, security, this judge should
disregard the older policy’s higher costs (assuntiirag cost-effectiveness is not a constitutionilier
and should accordingly strike down The same judge could reach a different conclugonon-
constitutional values were also relevant in the ganson. In the latter case, thercould stand the
review if the judge believed thats gain with regard to the non-constitutional légfive goal (cost-
cutting) would balancer’s loss with regard to the constitutional values &b least would keep the
imbalance within the unreasonableness threshohd}. [Eads to the following weaker version of Test
4,

Test 4.1:Comparative balancingweaker version). A legislative determinatioto achieve a certain
goal G sacrifices a constitutional val@ it must not be outbalanced byas concerns both the impact
on constitutional values@,C1,...,Cn and the impact on the larger se€ {1,...,Cn,G,L1,...,Ln
comprising the goal pursued plus any other objestlvi,...,.Lm valued by the legislature. This
requirement can be considered unfulfilled only whethO outbalances with regard to both sets.

For instance, in the example above, it would besibes for Test 4.1 to be satisfied even whén
outbalances: with regard to frivacy, security, i.e., when Test 4 fails to be satisfied. Thisukb
happen when the outcome of the comparison wouldgghly also including the goal cbstcutting

In other terms, while under Test 4, the only cdoditthat needs to met in order for a legislative
determinationz to be struck down ithat[J outbalances with regard to privacy, security, Test
4.1 also requires that outbalances with regard to privacy, security, cost-cuttig

A different, more intrusive variation of Test 4 wduconsist in substituting the requirement that
inaction (J) not outbalancex with the requirement that there be no alternatie¢éerminationf?
outbalancing: the reviewer would strike dows not only wherx worsens the preexisting combined
achievement of constitutional values but also whewhile resulting in a combined achievement of
constitutional values higher than (or equal to) dlcome afforded by, falls short of a maximal
combined achievement of the constitutional valuesake, since there is an alternative determinatio
[ that would provide an even better outcome. Let arssidler the following hypothetical example
(which follows to some extent the caSe and Marper v. the United Kingdordecided by the
European Court of Human Rights on 4 December 2088ppose that non-voluntary storing of
genetic data was prohibited under a preexistingllé@meworkr,, and that a new rule is issued
making it possible to store genetic data colledtethe course of a criminal investigation: this Wwbu
yield a new regulatory frameworik. Suppose now that a reviewer agrees that framewonkhile
sacrificing privacy to security, yields an outcoaecombined satisfaction of the two values of prywa
and security) better than the outcome yieldedr bythe loss of privacy being outweighed by the
advance in security). And suppose, finally, thadttthe reviewer also believes that a different
frameworkrs (e.g., making it possible to store data but reqggideletion in case charges are dropped)
would more suitably balance privacy and securitiie Treviewer will thus conclude that thef
outbalances, , and that, outbalances; (r; >> r, >>r;). However,r; is not Pareto-superior 1o,
sincer, satisfies security more than does, though, in the reviewer's judgmenryg,providesan
advantage in privacy that outweighs the advantagecurity provided by». In such a case, then, the
reviewer’'s decision to strike downwould not pass any of the previously listed proposdility tests

(it will fail Test 3, sincersis not Pareto-superior to, and it will fail Test 4, sincea, is not
comparatively inferior ta';, which would have resulted from inaction. If we aoejustify striking
downr,, we have to introduce the following additionaltes

Test 5: Comparative counterfactual balancidglegislative determination sacrificing a congibnal
value must not be outbalanced, with regard to #teof all constitutional values by any alternative
determinatiorthe legislature could have taken. A legislativeed®inationa violates this requirement
whena sacrifices a constitutional valu@ and there exists an alternative determinatiachat would
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produce a lesser sacrifice 6fand would outbalancg with regardto the set of all constitutional
values. This would be the case of the last examyierer, sacrifices privacy advancing security, and
rswouldprovide a lesser sacrifice in privacy and a bettanpound achievement of all constitutional
values at stake (including both privacy and segurit

The application of this last test seem to me paldity problematic in the cases where Test 4 is not
satisfied, i.e., in the cases where the contestetkiona satisfies the set of all constitutional values
more than the preexisting state of affairs (theaue of inaction)though less that the alternative
measures being considered. If the reviewing court can onty @ a negative legislator, that is, its
only power is to remove from the legal system on the basis of Test 5, thetavould bring back the
preexisting state of affair, worsening the compoaakievement of the constitutional values (as would
happen in the previous examplerifwas cancelled, reinstating). This paradoxical effect can be
avoided if the court can strike downwithout cancelling all of its effects (e.g., it canposef as a
particular interpretation of the language of textas has happened with certain interpretive detssio
of the Italian Constitutional Court, or it can ruleat the government pay out compensation for the
injury owed to byu, all the whilepreservingx's legal validity, as has happened with decisidinthe
European Court of Human Rights). However, it setms deference to legislative authority requires
that such interventions only take place in extrerases:’'s advantageover oo must be truly
uncontroversial (or at least there must be brogga for this view in public opinion), angéimust be
obtained through a modification of (by introducing an exception or extension to i€framinga’s
content rather than going to the extreme measumriding downa. A variant of Test 5 could be
obtained by also including non-constitutional valuas in Test 4.1.

Let us now go back to Test 3, namely, ParetoessityAs we have observed above, the idea of Pareto
necessity does not involve an assessment of triadeetiveen impacts on different values (as included
in Test 4). This matches the use of the term “r@tygsn some legal context, but does not correspon
to the way in which this term is used in other eatd. For clarifying this issue, | shall identify,
besides the Pareto necessity a different notiameoéssity, which | shall cdlalanced-necessityVe
must firstly consider that for the purpose of pntipmality — in assessing whether a measwre
sacrificing a constitutional valug, is necessary to achieve a g@l we cannot use the notion of
necessity in its common sense, namely, as meahaig tis aconditio sine qua nowf G, i.e., that
unlessa is adopted, the® will not be achieved (at a level equal or highethat which it would be
achieved though), i.e., that there is no alternative meagtiseich that, ifp had been taken instead of
o than G would have been achieved. This understgrafimecessity would be too restrictive for the
purpose of proportionality: it would lead us to clhude thato fails to be necessary to achieve G
whenever there exists another meagutteat achieves G, even thougjlsacrifices C more thandoes.

It could then could be argued, for instance, tlatyscanning is not necessary for security in aigpo
since there is an alternative measure—namely, gapaople stripped of all their clothes—which
would achieve the same level of security (even ghouhe latter measure would sacrifice privacy
more than body-scanning). To avoid such absurditidsen evaluating whethat, involving C's
sacrifice, is necessary in order to achieve G, westronly consider those alternative measures that,
while achieving G entail a lower sacrifice of C.iFls done with the notion of Pareto-necessity ad
characterised in Test 3 above, which extends ceredity the scope of necessity. When evaluating the
Pareto-necessity of a measursacrificing value C, the alternative measuresuwahol necessity are
restricted to those that would not entail a lessdisfaction nor of the goal been pursued nor i an
other constitutional value: fails to be Pareto-necessary only if there existsaternative measuye
that besides sacrificinG less tharw, also satisfies no less thardoes the pursued goal as well as all
other constitutional values.

The notion of Pareto-necessity, however, is toonEsive to match the way in which the notion of
necessity is used in certain legal contexts. Cendwl instance Art. 8 of the European convention o
human rights, stating that limitations of the rightprivacy must be necessary “for the preventibn o
disorder or crime, for the protection of health roorals, or for the protection of the rights and
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freedoms of others”. In the application of this mpmecessity has been denied even with regard to
legislative choices that would satisfy Pareto-ngitggsince the alternative choices available t® th
legislator where indeed inferior, under certainarglg, to the legislative choice considered non-
necessary by the judges). For a certain meastoée necessary for achieving a gG@aln the sense
assumed by Art. 8t seem indeed that there must be no alternativesuares that, while achieving

to a satisfactory extent (though possibly less thamould do), sacrifice<C to a lesser extent, and
provides better combined impact on all relevantigalat stake (includinG andG). In other words,
this decisiong must be such that the advantage it gives withrcegathe sacrificed valu€ is not
offset bya’s advantage with regard ® and other relevant values.

Test 3.1 Balanced necessit%. legislative determinatior: sacrificing a constitutional valu€ to
achieve a godB, must be such that there exists no alternativera@bations, such thap satisfiesG
to a satisfactory extent, sacrificE€dess tham does, and outbalancesvith regard to the set including
all constitutional values and gadal

So, the balanced-necessity test seems to be amaesof Test 5 (comparative balancing), qualified by
the additional requirement that the alternativeedrinationg still satisfies the legislative goal up to a
satisfactory level, while sacrificing less the valuliminished by This seems the idea of necessity
adopted by the European Court of Human Rights adojpt case Marper v. the United Kingdom. In
fact the attacked measure (preserving all DNA semfken from suspects, even after are acquittal),
provides a higher level of security (maintainingrendata potentially useful for future investigagpn

as compared with the alternative measure considgrélde Court (preserving only the samples taken
from convicted persons), and thus appear to meetd2aecessity. By excluding that the preservation
of all samples is necessary for security, the Cassumes that necessity may fail even when the less
interfering measure satisfies the legislative dsaturity) less than the contested legislative meas
does. Obviously, this understanding of necessional for a more intrusive judicial control than mer
Pareto-necessity, a control that is based on asgasadeoffs between different values. Thus review
based on violation of the standard of balancedswmtyeneeds to be constrained appropriately though
sufficientist considerations (by requiring that flegislative goal to which the legislative measure
was directed really is satisfactorily achieved dbgothe alternative measufe that the advantage
provided byp with regard to other values at stake strongly eigivsf’s lower achievement of the
legislative goal, thaf is obtained by conveniently extending or restrigti's content).

17.  Congtitutional Teleology and Implied Constitutional Norms

Constitutional rights, as inputs of legal reasonican be viewed in two complementary ways. The
first view understands them as entitlements diyeddriving from the unqualified recognition of the
corresponding (individualised) values. Accordingdy,constitutional right primarily operates, with
respect to the legislature, as a guide for theslagire's teleological reasoning: the legislatuas the
goal-duty to take into advance the correspondingevéfreedom of speech, privacy, participation in
science and culture, etc.) taking it into accounteigislative determinations. And so, where judicia
review is concerned, rights operate as criterialu@sg for assessing the reasonableness
(proportionality) of legislative choices.

The second view understands constitutional righlgsasdiculating a set of normative positions
established by more-specific norms, which are mprassly set forth in the constitution, but whose
implied existence can be teleologically argued dth reference the rights (values) explicitly so
recognised: given the constitutional values, theliative importance, and the social and institwglon
conditions for their implementation, more detaileght-conferring norms are extracted through
interpretative arguments affirming that the appi@a of these norms is likely to provide an
appropriate balance of the values at stake. Ingodatt, norms can be devised that unconditionally
prohibit certain interferences with a right (thdmseng inferences encroaching upon the core of the
right, inferences that consequently cannot norntadiypalanced by the need to satisfy other valoes),
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norms can be devised stating that a right may eotirhited by certain values (whose increased
satisfaction is unlikely to justify a limitation ¢fiat right). In this way, a right's normative cent can

be characterized in a more casuistic way (but istijeneral terms, concerning classes of cases) by
introducing norms to be used as “trumps” againshpeting values, it being assumed that the
protected right outbalances the competing valuethéncases identified in these norms themselves
(e.g., “The right to private and family life incled self-determination as concerns sexual oriemtatio
and reproductive choices, within the following ltations: ... This right includes in particular ... and
can only be constrained with respect to the folt@mMeases: ..It also includes the right to exercise
control over one’s personal data, specificallytasertains to ...under the following limitations: ...
This right includes the right to access pornographiaterials, with the exclusion of child
pornography,” and so on).

Different legal systems may place a different ersjghan the two perspectives | have described. Some
systems may focus directly on constitutional rightshe abstract, thus entrusting the judges wiiéh t
task of directly evaluating particular legislativdecisions in view of their impact on those
constitutional values. Other systems may rely sxten the judicial and doctrinal definition of lowe
level rules constraining legislative decision-makithus entrusting the judges with the task of fram
and applying such rules, and then evaluating thislkive decisions on that basis (see Nimmer 1968,
who introduced the term “definitional balancing” ttescribe this idea; for some criticism, see
Aleinikoff 1987, 979). The first approach seemsctwrespond to some extent to the practice of
European constitutional courts, while the secondase often used by the U.S. Supreme Court.

Which strategy (or which combination of them) issnappropriate depends on different institutional
structures and legal traditions, but these twotexiias may be considered to some extent as
functionally equivalent. In common-law jurisdict®rbased on the idea that judicial decisions preduc
binding rationes decidendi, constitutional judgeaynfieel conformable with explicit rule-making.
Consequently, rather than attacking a legislatetmnination for its failure to appropriately batan
constitutional values, common law judges may predezxtract from the constitutional recognition of
such values (e.g., the right to free speech) soemergl rules (e.g., the rule that no content-based
restrictions on speech are admissible, unless tiongliof strict scrutiny are meet; or the rule ttiaitd
pornography is not covered by freedom of speectgsetapplication will likely lead them to strike
down the legislative determinations failing to etfan appropriate balance. They will then be able t
decide cases (e.g., striking down a law that estasd a content-based limitation on free speech, or
not striking down a law that makes child pornogsajitegal) by evaluating legislation in light of
implied constitutional rules rather than in ligtittlee underlying values to be balanced.

But it will still be necessary to rely on the unigarg values in justifying and interpreting the iligul
constitutional rules or in working out conflictstiveen them (by giving priority to the rule whose
application, in the case at hand, leads to a higberbined satisfaction of the values at stake: for
instance, in cases involving hate speech, freedénspeech can prevail on dignity and non-
discrimination, or vice versa). Moreover, when &mgilon of the implied rules fails to provide an
appropriate outcome (it would lead to striking dowrlegislative norm providing an appropriate
balance, or to preserve an unbearably unbalancey] thre judges would need to reformulate such
rules or to supplement them with exceptions.
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| cannot consider here advantages and disadvantfgése two approaches (greater contextual
flexibility as against greater predictability, aeater perception of the interests at issue as stgam
incremental refinement of precedent-based choiéas)his would in turn have us compare rule-based
decision-making with a more casuistic style of dexi and weigh the pros and cons (see
Schauer 1991; and for a discussion of some problewslved in case by case balancing, see
Kumm 2007). We should bear in mind, finally, thatibperspectives recognise the important role that
teleological reasoning plays where constitutiorsdlgs are concerned, and that this role is framed i
different ways in the two approaches, which in tl@spect can be considered complementary (the
constitutional judge/interpreter can to go backdal-norms when implied rules are not applicabte, o
can revise rules when they fail to appropriateliabee the constitutional goals).

18. Conclusion

This contribution has presented two main theses. firht concerns the correspondence between the
general notion of rationality in decision-makingdamationality in legislation: the argument here was
that legislative decision-making is guided at isecby teleological reasoning, and that such réagon
can be analysed and evaluated according to germatkerns of rationality. Moreover, a
correspondence has been established between thenwaich individual rationality is guided and
constrained by commitments (intentions) and the imayhich legislation is guided by constitutional
norms. Combining the ideas of teleology and of reomade it possible to argue that goal-norms play
a key role in legislative decision-making, and solaoked at their particular structure and function

The second thesis concerns the development of ficienfist understanding of reasonableness
conceived as a standard for the constitutionaluatan of legislation: in order for reasonableniess
be achieved, a sufficient level of rationality andrality is required, and this is a lower levelrilthat

of cognitive and moral optimality. This idea, irdueced in Sectio, was applied to the complexity of
legislative decision-making and modelled after titeportionality test: it says that constitutional
review must leave the legislature a margin of epit and practical appreciation, even when
constitutional values are at issue.

In conclusion, the achievement of constitutiondliga through legislation is a difficult, uncertaamd
complex task, open to reasonable disagreementttdadappreciation requires that constitutional
review of legislation be based on a modest (suffitist) understanding of reasonableness.
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