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Abstract

The legal status of private military and securipmpany personnel under the law of international
armed conflicts determines the rights and the legés afforded by the law and the legal
consequences deriving from the conduct of thossoper In order to verify whether they may be
considered combatants or civilians, it is importananalyze their relationship with the hiring 8tas
well as the function they perform. The issue ofédt participation in hostilities’ arises in thisrtext:

the article focuses on the most controversial &g/ carried out by private contractors. Since a
precise definition does not exist, it looks inte tifferent approaches and explains why a narrow
interpretation of the term is preferable. Finallifis article argues that the notion contributes to
establish specific limits on the State practicéiahg military companies.

Keywords
Law — Regulation — Human Rights — Security — Acdabitity






Status of PMSC Personnel in the Laws of War:
The Question of Direct Participation in Hostilities

MIRKO SOSSAF

1. I ntroduction

The employment of private military and security gamies (PMSCs) in present war-scenarios is
unprecedented in both its size and scofe performed activities include protecting miljta
personnel and assets, training and advising aroregd, maintaining weapons systems, interrogating
detainees and sometimes even fighting. Various camteiors have already dealt with the legal status
of private contractors’ personnel under internaldrumanitarian law. Thus far, the main conclusions
reached can be summarized as follows.

First, an all-encompassing notion of such compad@Es not exist under the law of armed conflict:
the distinction between military and security comipa is not useful for the determination of their
nature and status. Secondly, there is no vacuutheinaw. Existing international humanitarian law
provides a binding legal framework and contains thigeria for individuating the status of the
contractors’ staff.

The article will focus on the legal challenges gbbg the employment of private companies in the
context of an international armed conflict. Therefdhe fundamental principle of distinction betwee
combatants and civilians is unavoidable. The pnnsatus of persons affected by such a conflict is
crucial as it determines the rights and the prijgke afforded by the law and the legal consequences
deriving from the conduct of those perséns.

There seems to be little doubt that private cotdratemployees can fall into several categoriegeo
certain criteria are satisfied: in particular, coemtators have discussed whether they could fafiimvit
the categories of combatants, according to theeotdefinition under Article 4 A of the 1949 Third
Geneva Convention; whether they could be memberthefarmed forces within the meaning of
Article 43 of the 1977 Additional Protocol I; wheththe they can be mercenaries according to Article
47 of Additional Protocol I; finally, whether thepuld be considered civilians, and possibly “caiils
accompanying the armed forces” according to Articke (4) of the Third Geneva Convention.

Therefore, their legal status depends on bothuhetion they perform and their relationship witle th
hiring State. In this context, the discussion of &tontroversial notion of direct participation in
hostilities is crucial. In any case, the first im0 be considered is the qualification of the @mtion
with the hiring State.

Lecturer in international law, University of Roriiae. The research for this paper was carried sysaat of the PRIV-
WAR project and was presented at a symposium argedry theEuropean Journal of International Laiw conjunction
with the PRIV-WAR project at the European Universitstitute in June 2008. Email: msossai@uniroma3.i

1 Seeinter al. A. Alexandra, D.-P. Baker and M. Caparini (ed®ivate Military and Security Companies: Ethics,
Policies and Civil-Military Relation$2008).

2 Ipsen, ‘Combatants and non-Combatants’, in DclEl@d.), The Handbook of Humanitarian Law in Armed Conflicts
(2008), 79.
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Finally, having considered their primary statusg #rticle will be able to address the following
fundamental aspects: whether PMSC employees aitte@rib bear arms and directly participate in
hostilities; whether they may become military ohijees; and their legal status upon capture.

2. The Nature of the Relationship between the Contractor and the Hiring State

There is general agreement that a number of desvihat were previously performed by regular
military forces are now being outsourced to privatetractors. Though most of them carry out
functions that are unrelated to the conduct of ilis$, concern has been expressed about their
possible involvement in combat operations on bebfl& Party to a conflict. The first problematic
aspect is whether they should be considered antede combatants under international humanitarian
law: traditionally only members of the armed for¢e=sgular or irregular combatants belonging to a
Party to the conflict) enjoy the “combatant prigéd in war. There is no doubt that the increasing
relevance of private sector poses a challengeda@énadigm of international humanitarian law as a
state-centric system based on the State monopaheafse of forcé.

One cannot excluda priori that contractors’ personnel may fall within théegmry of mercenaries.
Episodes of violence and abuses committed by prifiains shocked public opinion so much that
several commentators have claimed that they shbeldbanned under the existing norms on
mercenaries. The essential character of the latbegrding to Article 47 of Additional Protocolig

that they are “motivated to take part in the hititf essentially by the desire for private gaid,an
fact, [are] promised, by or on behalf of a Partyhe conflict, material compensation substantiaily
excess of that promised or paid to combatantsroilai ranks and functions in the armed forces of
that Party”. However, the definitions in this prsigin and by two other international instrumérstse

all very narrow as they include a number of cuniwatonditions. In recent years, those standards
seem to have been met by firms like Sandline aretiive Outcomes which entered into contracts
with several countries of Africa, including Siert@one and Angola, as well as with Papua New
Guinea® The main question is whether a definition devetbjzethe 1970s having the decolonization
scenario in mind should be applied to the phenomewsiothe outsourcing of military functions.
Suffice it here to mention the requirement of beimgjther a national of a Party to the conflict rzor
resident of territory controlled by a Party to ganflict” in Article 47: its application would brito

the absurd situation of certain employees of agpeivirm being considered mercenaries and others
not.

3 Singer,Can’t Win With ‘Em, Can't Go To War Without ‘Em: iPate Military Contractors and Counterinsurgency
Policy Paper, Number 4, September 2007.

4 Cockayne, ‘The Global Reorganization of Legitienafiolence: Military Entrepreneurs and the Privatace of
International Humanitarian Law’, 8& RC(2006) 459.

5 Organization of African Unity Convention for th#iimination of Mercenarism in Africa, 3 July 197QAU Doc
CM/817 (XXIX) Annex 11 Rev; UN International Conuen Against the Recruitment, Use, Financing, araifing of
Mercenaries, 4 December 1989, UN Doc A/44/43 (198&icle 47 (2) of Additional Protocol | reads fsdlows: “A
mercenary is any person who: () is specially rieenidocally or abroad in order to fight in an adreonflict; (b) does,
in fact, take a direct part in the hostilities; (s)motivated to take part in the hostilities essdly by the desire for
private gain and, in fact, is promised, by or ohdieof a Party to the conflict, material compermatsubstantially in
excess of that promised or paid to combatantsmilai ranks and functions in the armed forces eft tRarty; (d) is
neither a national of a Party to the conflict nareaident of territory controlled by a Party to tenflict; (e) is not a
member of the armed forces of a Party to the atnfiind (f) has not been sent by a State whicloisarParty to the
conflict on official duty as a member of its arnfecces”.

5 For an analysis of these events, see P. W. SiGgeporate Warriors(2003) at 9. See also, Cameron, ‘Private Military
Companies: their Status under International Huraaiaih Law and its Impact on their Regulation’,IBRC(2006) 573,
at 581. In this author’s view, some individuals Wiog for military companies in Irag may fall withihe category of
mercenaries under Article 47 of Protocol | andrifexcenary conventions.
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Contrary to the two conventions on mercenarisngrivdtional humanitarian law does not provide for
the criminalization of mercenary activity: undertidie 47 (1) the only consequence of being a
mercenary is the loss of the right to be a comlbaina prisoner of war.

A. Can Private Contractors Be Legitimate Combatsnt

Much debate has been devoted to the definition efmbership in the armed forces, specifically
whether they could include the PMSC employees irtaite cases. However, it seems that the
underlying crucial question relates to the legitmmaf outsourcing of activities which are inhergntl
governmental and military in nature. In this regpemne might wonder whether international
humanitarian law sets specific limits to the Sgaiactice of hiring military companies.

The first step is to investigate whether the lavintérnational armed conflicts assigns certaingdask
the regular armed forces of the State, so that thewyot be carried out by private firms. This is th
case of the appointment of the commander resp@niibla prisoner of war camp: Article 39 of the
Third Geneva Convention provides that every canfialtde put under the immediate authority of a
responsible commissioned officer belonging to thgutar armed forces of the Detaining Power”. In
the same way, Article 99 of the Fourth Geneva Cotiwa states that, “Every place of internment
shall be put under the authority of a responsifffieer, chosen from the regular military forcestbe
regular civil administration of the Detaining PoWer

In addition, does the corollary of the fundamemtahciple of distinction, according to which only
combatants can lawfully directly participate in tildges, define again a criterion to determine wha
functions private companies may perform and whgteke of control the State should exercise?

It goes without saying that the discussion on tralzatant status is limited to the situation of arév
contractors hired by States. In this regard, irggomal humanitarian law identifies various categ®r

of persons who can be combatants. The discussiomguertain expertsfocused essentially on the
category ofde factocombatant status, identified by Article 4 A (2mémbers of other militias and
members of other volunteer corps belonging to &yRarthe conflict”, and on the key rule contained
in Article 43 of Additional Protocol I, which pradés the definition of the members of armed forces.
The 1977 Additional Protocol I, which innovates theevious discipline introduced by the Third
Geneva Convention, represents a complicating faatol significant number of States have not
ratified it, even though the recent ICRC study @dered Article 43 as evidence of customary faw.
That is the reason why the relevant provisionsabhlinstruments need to be taken into account.

The category identified by Article 4 A (2) comprsthe members of irregular forces. Independent
militias which are not formally incorporated inthet State armed forcesre combatants, if they
belong to a Party to the conflict and fulfil thellAknown four conditions, already set out in theDT9
Hague Regulation¥: that of being commanded by a person responsibichisher subordinates;
having a fixed distinctive sign recognizable atigtahce; carrying arms openly; and conducting their
operations in accordance with the laws and custafmsgr. It has been argued that the prerequisite of
independence can hardly be satisfied by privatdractors hired by a State since they act on its

The University Centre for International HumangarLaw,Expert Meeting on Private Military Contractors: 81a and
State Responsibility for their Actign8ugust 2005; Summary Repotithird Expert Meeting on the Notion of Direct
Participation in Hostilities co-organized by the International Committee &f Red Cross and the TMC Asser Institute,
October 2005 (ICRC, 2005 Summary Report).

See J. Henckaerts and L. Doswald-Beck (e@si$fomary International Humanitarian La§2005), vol. |, at 14: Rule 4.

For a discussion on the relevance of Article @ pof the Third Geneva Convention cf. Gillard, $Buoess Goes to War:
Private Military/Security Companies and InternaibHumanitarian Law’, 88RRC(2006) 525, at 533.

See Article 1 of the Regulations concerning thevt and Customs of War on Land, The Hague, 18 @ctb®07 (1907
Hague Regulations).

10
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behalf™* however, that reading of the requirement of ‘irefeence’ is untenable, because the term
applies to the militias and volunteer groups thratreotde jureincorporated into the armed forces of
the Staté? In another author’s view, it is inappropriate &yron that provision, as it was drafted
having the partisan movements in mid.

The majority of the commentators share the view phivate companies, only in peculiar scenarios,
could meet the four standartisAs for the first condition, the most important quanies are often
hierarchically organized and provide some formugfesvision analogous to commatid.

The second and the third conditions are intendegitoinate any risk of confusion with the civilian
population: in particular, the requisite of haviadixed distinct emblem does not require to wear a
uniform. This seems to be satisfied by the PMSGf stho carry arms openly and wear military
clothes: it is reported that in Irag they have siomes been confused by the civilian population with
members of the regular armed forces. There is ifgedrpolicy among the contractors. Generally, the
US Department of Defense does not allow the cotursic staff to wear military or uniforms
resembling military attire. However, certain cootoa personnel may be authorized “to wear standard
uniform items for operational reasdfis

The fourth condition requires the general respdcthe laws and customs of war by individual
employees and by the whole company. This standasdbeen recognized as less problematic: a
general and systematic disregard for internatibm@ahanitarian law has not been observed. It is also
noteworthy that the US Department of Defense phbtisa directive on 9 May 2006, which includes
the contractors employed by the Pentagon in the aBWar Program: “[tlhe law of war obligations
of the United States are observed and enforcetépoD Components and DoD contract8rs

The broader and more flexible criteria individuatsdArticle 43 of Additional Protocol | might offer

a viable solution to include the PMSC staff witkine category of the “members of the armed forces”.
This provision introduces a fundamental changet asvers both regular and irregular forces. The
object is to establish a common denominator apipliéc#o all, supplementing the specific rules of
Article 4 of the Third Geneva Conventithwith a view to take into account “the new forcelsiai
have appeared on the modern battlefield in theseoaf the last few decades”. The definition under
Article 43 is based on the following elements: efjireg on behalf of a Party to the conflict; b) kgin
organized; c¢) being under a command responsilileatdParty for the conduct of its subordinates.

The most controversial aspect is therefore howuality the connection between the Party to the
conflict and the private contractor: the opinioxpressed by the various experts could be grouped
around two main positions with regard to the contérihe crucial notions of “belonging to a Party o
the conflict” and of “under a command responsible”.

1 Schmitt, ‘Humanitarian Law and Direct Participetiin Hostilities by Private Contractors or CiviliEmployees’, 5

Chi. J. Int L.(2005) 511.

Boldt, ‘Outsourcing War — Private Military Compas and International Humanitarian Law’, G&rman YIL(2004)
502, at 526.

Cameronsupranote 6, at 586.

12

13

Mo cf. Gillard, supranote 9, at 535; Doswald-Beck, ‘Private Military i@panies under International Humanitarian Law’,

in S. Chesterman and C. Lehnardt (edstpm Mercenaries to Market: The Rise and RegulatériPrivate Military
Companieg2007), 118.

15 Cf. Schmitt, ‘Humanitarian Lawsupranote 11, at 529.

16 As will be clarified below, the reason is thae tRentagon considers as civilians accompanyinguired forces and
therefore not directly participating in hostilities
17 US Department of Defense Directive, 2311.01 Ea¥ 2006.

18 De Preux, ‘Article 43', in Y. Sandaet al. (eds),Commentary on the Additional Protocols of 8 Jun&7l® the Geneva
Conventions of 12 August 19¢087) 506.
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According to the first approach, what is requiredhie formal incorporation by the State, in order t
put the private contractors within the military ohaf command and control. Therefore, membership
in an armed force remains primarily regulated byndstic legislation. It has been argued that
contractors’ employees do not become members ddirthed forces of a State, simply by performing
certain activities and even though the State damsconsider them as suthThis seems to be
confirmed by Article 43 (3), on the incorporatiohparamilitary or armed law enforcement agencies,
which provides an obligation of notification to thther Parties to the conflict. In the view of Sattm
the provision introduces a constitutive requiremesot that unincorporated agencies are civilian in
nature for the purposes of humanitarian faw.

On the contrary, it has been argued that if privaistractors were entitled by a State to directly
participate in hostilities on its behalf, they shibbe included within the members of the armedderc
Therefore, the second position adopts a functiagroach: decisive are the requirements of
international law that provide the fulfilment of rtain conditionsde facto™ In this regard, the
category identified by Article 43 covers all grouphich have a certain qualified factual link to the
regular armed force3.

Against the background of these considerationsfitsicobservation relates to the comprehensiveness
of the definition provided by Article 43 which owames the distinction between regular and irregular
armed forces: it follows that formal incorporati@not an unavoidable requirement. Nevertheless the
functional approach needs further analysis andficiation, on the basis of the recent practice.

B. The ‘Command Responsible’ Requirement

First of all, it is worth recalling that the questiof the “combatant privilege” concerns an orgediz
unit of private contractor employees hired by thee&for the provision of services which may amount
to “taking a direct part in hostilities”. In thigspect, it is noteworthy that the US Department of
Defense excludes that private companies staff doelidgitimate combatants since it consider them as
civilians who accompany the armed forces, withia tteaning of Article 4 A (4) of the Third Geneva
ConventioR® and therefore not directly participating in hasébk. The instructions published in
October 2005, which apply to “contingency contragb@rsonnel who deploy with or otherwise
provide support in a theatre of operations to W®ned Forces deployed outside the United States
conducting contingency operations or other militaperations”, offers a list of outsourced services:
“providing communications support, transporting ftions and other supplies, performing
maintenance functions for military equipment, pdivg security services [...] and providing logistic
services such as billeting, messing, BtdVhether these activities amount to indirect [pgtion in
hostilities will be evaluated in the next paragraph

19 |CRC, Summary Report 2008pranote 7, at 77.

20 Schmitt, ‘Humanitarian Law'supranote 11, at 525.

2L |CRC, Summary Report 2008 pranote 7, at 75.

22 Doswald-Becksupranote 14, at 121, quoting M. Bothe, K. J. Partsuth W. A. Solf,New Rules for Victims of Armed
Conflict: Commentary on the Two 1977 Protocols fiddal to the Geneva Conventions of 194982) at 234.

2 Article 4 A (4) reads as follows: “Person who ampany the armed forces without actually being mensitthereof,
such as civilian members of military aircraft crewsr correspondents, supply contractors, memtfeebour units or
of services responsible for the welfare of the afrf@ces, provided that they have received authtiom from the
armed forces which they accompany, who shall peltem for that purpose with an identity card samilo the
annexed model”.

24 Department of Defense Instruction, ‘ContractorsBanel Authorized to Accompany the U.S. Armed Eetc3020.41,
3 October 2005, at 7.
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In any case, assuming that a State intends to rtepdi&ate companies to participate directly in the
hostilities, it should make the effort to satishetcriteria established by international humaratari
law, in order to confer combatant status on the ley@es. As argued in the previous paragraph,
formal incorporation is not decisive according e tefinition included in Article 43 of Additional
Protocol I. Under the functional approach, the pFobof what the “command responsible” condition
entails lies at the heart of the analysis. Thisumegnent, in conjunction with the existence of “an
internal disciplinary system”, pursu@ger alia the aim of enforcing “compliance with the rules of
international law applicable in armed conflict”.

On the one hand, it seems that the mere conclugitimee contract between the State and the private
firm would not be sufficient to meet the conditi@ven though the document would contain clauses
on the respect for the laws of war and the contraetould be required to submit reports to a
governmental officef® On the other hand, the formulation of Article 48:d not call for the existence
of a military chain of command: the notion is flebd and it leaves open the possibility of a différe
kind of command, for instance consisting of priviaividuals.

In other words, the ‘command responsible’ condittequires a certain degree of oversight by the
Party to the conflict. An accepted standard shouett the requirement provided by Article 43 of an
internal disciplinary system, “which covers theldiof military disciplinary law as well as that of
military penal lavt®. What the hiring State has to do is to establgipropriate supervision and
control which includes the exercise of criminaigdiction over the contractor personnel.

There is no doubt that the first step would bedbre rigorously the tasks in the contract andudel
specific provisions on the respect the law of imdional armed conflicts, the violation of which
should trigger consequences like contract suspermsitermination, possible fines and exclusion from
future contracts. The contract should provide fagprapriate training programs in international human
rights and humanitarian lafi.Even though the US consider the contractors akaig accompanying
the armed forces, the recent practice deservesydartattention, as it represents the unavoidsdsde
case® while in the early stages of the Iragi operatitihe Department of Defense almost lacked
regulation about the presence and use of contmatew a substantial number of documents have
been publishe® It is important to investigate how they cover trev functions of the private firms
and whether they set a certain trend with regarthéorelationship with the armed forces. In this
respect, a 2006 Department of Defense directiveires “contractors to institute and implement
effective programs to prevent violations of the lafvwar by their employees and subcontractors,
including law of war training and disseminatith However, implementation has been regarded as
insufficient®

% ContraHoppe, ‘Passing the Buck: State Responsibilityfiovate Military Companies’, 18JIL (2008) 989 at 1009.

% De Preuxsupranote 18, at 513.

27 The Parties to a conflict are required to “givelass and instructions to ensure observance” (cficla 80 (2) of

Additional Protocol ) of international humanitamiéaw.

2 various examples in this article will be takearfr the Iragi scenario since 2003, as they offeergi elements for the

evaluation of the relationship between the Statk the private companies. As a matter of law, dbeupatio bellica
following the end of major hostilities still contsties a situation of international armed confl@h the application of
the occupation law in Iraq, according to the ppheiof effectiveness, seeter al. Roberts, ‘The End of Occupation:
Iraq 2004’, 54CLQ (2005) 27; Carcano, ‘End of the Occupation in ZDU#e Status of the Multinational Force in Iraq
after the Transfer of Sovereignty to the InterimgirGovernment’, 1Journal of Conflict and Security La{2006) 58;
more recently, on the application of internationaianitarian law in Iraq, see Al Hassani, ‘Intefor@al Humanitarian
Law and its Implementation in Irag’, 9BRC(2008) 51.

Isenberg, ‘A Government in Search of Cover’, irCBesterman and C. Lehnardt (edsupranote 14, at 89.

30 Us Department of Defense Directive, 2311.01 Ea§ 2006.
31

29

Dickinson, ‘Testimony Before the United States&@e Committee on Homeland Security and Governrhétairs’,
27 February 2008, at 8; Summary of MeetiRgnceton Problem Solving Workshop Series: A negal&ramework
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In addition, under Protocol |, being “responsitbeat Party of the conflict” entails that the orgaatiz
group has to answer to the Party for its own astidm the context of the use of private contractors
armed conflicts, it means not only that the coritmamust report to the hiring State but that theela
must establish a supervision mechanism. Specifdictions are unlikely to be found in the
commentary to the Protocol: however, one mightritiiat the command of the regular armed forces
should ensure a certain degree of control and auatidn of the activities performed by private
contractors.

It is useful to refer to the Iragi scenario agaihe problem of the lack of control over the private
military and security companies emerged dramatidallthe aftermath of the incident in the Nisoor
Square on 16 September 2007, when Blackwater psesorunning an armed convoy through
Baghdad, killed 17 civilian¥ It was even reported that in some cases contsastere actually
supervising governmental personnel, instead obther way around On October 2007 the panel of
experts appointed by the US Secretary of Stateighda a report on personal protective services in
Irag, which recommended a series of measures torowap coordination, oversight and
accountability’ The panel stressed the importance of increasieg niimber of governmental
personnel who can accompany the contractors peirigriRersonal Protective Service’ movements. A
Memorandum of Agreement between the DepartmentState and Defense was then signed on 5
December 2007: the document represents a sigrifatep towards the enhancement of procedures,
since it states that US government private cordgraatunning a convoy in Iraq “will coordinate their
movements” with either Coalition military or US Eadsy operations centres in Baghdfad.

The last aspect is the issue of criminal jurisdittover the contractor personnel. The US practice
shows that the trend moves towards the exercisailitéry jurisdiction over the employees of private
firms. On 17 October 2006, the Uniform Code of Mily Justice (UCMJ) was amended to extend
jurisdiction over persons “serving with or accomyiag an armed force in the field” also during
‘contingency operations® courts-martial are authorized to try them for offes prohibited by the
UCMJ. Among the few documents on the implementatbrthe amendment, the Memorandum,
issued by the Deputy Secretary of Defense, on 2eSwer 2007 defines the measures available to
military commanders as follows:

Commanders have UCMJ authority to disarm appreladdetain DoD contractors suspected
of having committed a felony offense in violatioh the RUF [Rules for Use of Force], or

outside the scope of their authorized mission, tanconduct the basic UCMJ pre-trial process
and trial procedures currently applicable to thertmmartial of military service members.

Commanders also have available to them contract admdinistrative remedies, and other
remedies, including discipline and other possibiminal prosecutiori’

(Contd.)
for Military Contractors at 6, available at
http://lapa.princeton.edu/conferences/military07@®éin_\Workshop_Summary.pdf.

32 Memorandum to Members of the Committee on Ovétsimd Government Reform, ‘Additional Informatioboait

Blackwater USA’, 1 October 2007, at 6.

Dickinson,supranote 31, referred to the incident in Najaf in 20@4hen “Blackwater guards charged with defending a
Coalition Provisional Authority site fought alondsia marine who appears to have asked the Blackwageds for
advice about whether or not to fire into a menacirayvd”.

33

34 Kennedyet al, ‘Report of the Secretary of State’s Panel on texsProtective Services in Iraq’, 23 October 2007.

% Memorandum of Agreement between the DepartmeBtefénse and the Department of State on USG Pregerity

Contractors, 5 December 2007.

3 Under US law, ‘Contingency operations’ are thtgdesignated by the Secretary of Defense as an tipera which

members of the armed forces are or may becomeviedoh military actions, operations, or hostilitegainst an enemy
of the United States or against an opposing mylifarce”.

37 Deputy Secretary of Defense, ‘Management of Daiht€ctors and Contractor Personnel AccompanyingAtiBed

Forces in Contingency Operations Outside the Unit&fates’, 25 September 2007, available at
http://lwww.afsc.army.mil/gc/battle2.asp.
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To conclude, when a State hires an organized jgrivatt for coercive services, the existence of the
factual link required for ‘membership in the arnfedces’ within the meaning of Article 43 (1) is not
unlikely.

The scenario appears to be more problematic whigatprcompanies are not contracted by the State
directly, but subcontracted. In Iraq, for exampigre than 20,000 individuals perform protective
security functions for private firms under US gaveent contract® The question whether they act
on behalf of a Party to the conflict should be ag®d in the affirmative if the security services
constitute an integral element of the prime contpacformancé?’

3. Private Contractors Taking a Direct Part in Hostilities

This paragraph focuses on the specific conducbofractors’ personnel. There is no agreed defimitio
of what constitutes “direct participation in hoisiid)s”. This controversial notion is used both irtiéle
43 (2) and in Article 51 (3) of Additional Protodolto define the combatant privilege in the forpter
express the loss of the civilians’ right to proiectfrom attack in the latter. The loss of immurifity
civilian participating in hostilities is repeateds@ in Additional Protocol Il on the law of non-
international armed conflicts.

The issue of ‘direct participation’ has been tadkis an expert working group instituted in 2003 by
the International Committee of the Red Cross ardTiWC Asser Institute. Three reports have been
published and the expected outcome is the draftirigterpretative guidelines. The initial purpode o
formulating an abstract definition of general apation has been abandoned, since doubts were
expressed as to whether such a definition “couldisdly cover the vast variety of conceivable
situations and whether it could sufficiently reflébe complexity of the legal issues at stdkeThe
approach adopted by the working group has beenctgsfon the constitutive elements of the notion.

A. The Debate on the Constitutive Elements of tiietion

The 2005 summary report of the third ICRC/TMC Assseting shows the emerging agreement
among the experts around three cumulative consttiglements: the notion of “hostilities”; the

“nexus” requirement and the “causal proximity” regment. A further criterion, based on the
ascertainment of the “hostile intent”, was rejected

For the definition of the term “hostilities”, on&auld start from the description of ‘hostile acks
“acts which by their nature and purpose are intdngbe cause actual harm to the personnel and
equipment of the armed foré&s The Commentary then refers to the fact that éx@ression
‘hostilities’ may cover also “preparations for coatland return from combat” and “situations in which
[a person] undertakes hostile acts without usimgapon”.

As for the typology of harm, the commentary seemsriply that only military objectives must be
affected. However, this interpretation is too riefitre in the present war-scenarios, where theigzart
pursue their goals by illegally attacking also k& objects. Thus, the judgment on targeted Ighin
handed down by the Israeli High Court of JusticeDaember 2006 has rightly recognized that “acts

%  SeePrivate Security Contractors in Iraq: Backgrounaidal Status, and Other Issudd 32419, July 2007, at 6.
39 Schmitt, ‘Humanitarian Law'supranote 11, at 528.
40 |CRC, Summary Report 2008ypranote 7, at 5.

41 |CRC, Summary Report 2008 pranote 7, at 36.

42 Y. Sandozet al. (eds.),supranote 18, at 618, para. 1942. Seee Prosecutor v. Kordic and CerkdZ-95-14/2-A,
judgment of 17 December 2004, para. 51; IACiHRhird Report on human rights in ColombiaDoc.
OEA/Ser.L/V/11.102 Doc. 9 rev. 1, 26 February 19f8ra. 53.



Status of PMSC Personnel in the Laws of War: Thes@an of Direct Participation in Hostilities

which by nature and objective are intended to caleseage to civilians should be added to that
definitior®®. One of the formulations proposed within the wiogk group covers “all acts that
adversely affect or aim to adversely affect thengyle pursuance of its military objective or goal”;
similarly, a second one focuses on the notion ofitany activities against the enemy in an armed
conflict”. That the definitions cover all hostileta both in offence and in deferites undisputed. Less
clear is still the qualification of the term *hamit should not be interpreted too broadly, to indiuate
every interference with the enemy’s strategic gdaldefinitely includes the infliction of deatjury

or destruction on persons or objects, as well ae#tablishment and exercise of control over mylita
personnel, objects and territdfyFurthermore, the reference to the ‘enemy’ is ofcial importance
when evaluating protective security services ifit@aton of occupation, where it is not self-evitlen
who the adversary is.

The second element seems to be less problematifurittion is to explain that “an act qualifying as
‘direct participation in hostilities’ must have mexus’ to a situation of armed conffit In particular

the required nexus is one between the act and #hetself. It is not necessary to prove a connectio
with a Party to an armed conflict: therefore, evem-state contractors can take a direct part in
hostilities?’

The third element — the existence of a causal ladiwve between the activity and the harm for the
adversary — is definitely more controversial. Aswell known, the qualification of the term
‘directness’ lies at the core of the debate onntbigon of ‘direct participation’. Two main theoresi
positions were distinguished by the Israeli Supréboeirt: a narrow interpretation which prioritizes
the protection of innocent civiliart8;and a wider approach, in favour of finding paption in grey
areas, aimed at encouraging the civilians “to reraaidistant from the conflict as possiBle

In this respect, the ICRC commentary appears touiae restrictive interpretation, as it affirmstie
context of Article 43 of Additional Protocol I: “atect participation in hostilities implies direct
causalrelationship between the activity engaged in dedhiarm done to the enemy at the time and the
place where the activity takes plate

On the contrary, even though there is no explicdagsement, the exemplification provided by the
targeted killing judgment suggests that PresidemaB favoured a broad interpretation of the notibn
direct participation: “a person who collects ingghce on the army, whether on issues regarding the
hostilities [...], or beyond those issues [...]; a parsvho transports unlawful combatants to or from
the place where the hostilities are taking placgeesson who operates weapons which unlawful
combatants use, or supervises their operationyariges service to them, be the distance from the

4% The Public Committee against Torture in Israel ktva The Government of Israel at.,ajudgment of 13 December

2006, available at http://elyon1.court.gov.il/Fil&NG/02/690/007/a34/02007690.a34.htm, para. 33.

4 See Article 49 of Additional Protocol I.

4 The interpretation of the term ‘harm’ becomeshpematic when evaluating the effects of electraminfare. See M.

Schmitt and B. T. O'Donnell (edsGpmputer Network Attack and International L&®002).

4 |CRC, Summary Report 2008 pranote 7, at 24.

47 Cfr. G. Mettraux,nternational Crimes and the ad hoc Tribung®005) at 39, for a discussion on the substande an

meaning of the nexus requirement for war crimeth@jurisprudence of thad hoclnternational Criminal Tribunals.
On private military personnel perpetrating war @&nsee Lehnardt, ‘Individual Liability of Privaktélitary Personnel
under International Criminal Law’, 18JIL (2008) 1015, at 1020.

Cassese Expert Opinion on Whether Israel's Targeted Kilkngf Palestinian Terrorists is Consonant with
International Humanitarian Lawpara. 12t seq. at para. 18, available at http://www.stoptortorg.il.

48

4 schmitt, ‘Direct Participation in Hostilities artlst Century Armed Conflict’, in H. Fischer (ecCyisis Management

and Humanitarian Protection, Festschrift fir Diefeleck (2004), 505.
De Preuxsupranote 18, at 516, para. 1679.
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battlefield as it may”. It is noteworthy that the Israeli Supreme Cduterpreted the term ‘directness’
not in terms of the causal correlation between dhtvity and the harm — as provided by the
commentary — but rather in terms of the functiorfgeened by the individuals: “All those persons are
performing the function of combatants. The functitatermines the directness of the part taken in the
hostilities?. Such an alternative approach seems to followntbeel proposed by Watkin, based on a
broad understanding ebmbatancyas ‘a group activity®> However, this solution is questionable as it
seems to lead to the assumption that all the #eSvperformed by the members of the States’ armed
forces amount to direct participation in hostiltieln this way, one might confuse the issue of
combatant status with the qualification of certaiativities: the fact that the development of
international humanitarian law has almost abandotmed original division of the armed forces
between combatants and non-combatants simply mibahshe members of the armed forces are
entitled to directly participate in hostilities, thilne commentary makes clear that “in any armyether
are numerous important categories of soldiers whossmost or normal task has little to do with
firing weapond™. It goes without saying that such a functionapmyach does not consider the
situation of unorganized or sporadic participaiivhostilities®.

Therefore, the term ‘directness’ implies the eletma&na causal correlation between the activity and
the harm to the adversary. In considering the spectof possibilities, direct participation is
uncontested when a person uses weapons and othas treecommit acts of violence in the course of
military operations. On the other hand, a mere rdoution to the general war effort does not fall
within that category: working in a munitions fagtptransport of food or humanitarian supplies,
building infrastructures are certainly all unprobkeic examples® However, a consistent number of
activities already performed by private securitynpanies belong to the so-called grey area, which
lies between the extremes.

In particular, one of the most problematic sceraii® when an individual contractor does not
materially inflict the harm to the adversary. Imngaex military operations, one has to assess what
kind of contribution an individual makes to the guction of the harm. The main question to be
addressed is therefore what degree of causatiomebnt an individual conduct and the harm is
required. Various standards have been proposece $awvoured a ‘direct causation’ approach; others
suggested the criterion of ‘but for’ causation;afly a criterion similar to ‘aiding and abetting'as
advanced. Nevertheless, some experts pointed @it the criteria for ‘direct participation in
hostilities’ not only has to be sufficiently preeito allow the prosecution of the civilians in cticas
after capture, but also simple and clear enougheteain understandable for the persons actually
confronted with an operational situatitn.

51 The Public Committee against Torture in Israel letjadgmentsupranote 43, para. 35.

52 |bid. Cf. Keller and Forowicz, ‘A Tightrope Walletween Legality and Legitimacy: An Analysis of tseaeli Supreme

Court’s Judgment on Targeted Killing’, 2eiden Journal of International La{2008) 185, at 208.

53 See Watkin, ‘Humans in the Cross-Hairs: Targetifigsassination and Extra-Legal Killing in Contemgry Armed

Conflict, in D. Wippman and M. Evangelista (eds\gw Wars, New Laws? Applying the Laws of War in2ié
Century Conflict2005) 137, at 153: for identifying direct partiation in hostilities, this author suggests to ‘gghe
basic military staff structure (personnel, intedlige, operations, logistics, civil-military relatg and signals) to a non-
state organization”.

54 De Preuxsupranote 18, at 515, para. 1677.

%5 Keller and Forowiczsupranote 52, at 208.

% De Preux, supra note 18, at 516: “Undoubtedlyetti® room here for some margin of judgment: tdriisthis concept

to combat and to active military operations wouddtbo narrow, while extending it to the entire wéort would be too
broad”. The Appeals Chamber of the Internationam@ral Tribunal for the former Yugoslavia, in tl&rugar case,
observed that Article 67 (1) (e) of Additional Ryool | draws a distinction between the broaderam®f direct
participation in hostilities and the commissiort‘afts harmful to the adverse party”. Ghe Prosecutor v. StrugalT-
01-42-A, judgment of 17 July 2008, para. 176.

57 ICRC, Summary Report 2008 pranote 7, at 28.
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An accepted standard of causation does not exiatémational law? the common law and civil law
traditions offer a variety of approaches. It goegdnd the scope of this paper to analyze the iiter
developed in each domestic legal system. In ang, ¢hs inescapable point of reference is the theory
that appears to remain the predominant one: thgatdink requires that a certain conduct should be
regarded as an immediag@e qua norof the event adversely affecting the enemy. Ofresuthis
does not exclude the existence of other concuranses. But, as recognized by an author, “what
counts is the immediate impact on the en&myther scholars seem to share this approachlifike
between a certain activity and the subsequent farithe enemy has been convincingly described as
“integration into combat operatiotfs an individual directly participates in hostié once his activity
constitutes an indispensable contribution, withirmditary operation, to the direct infliction of
violence®® This means that the notion of direct participatimnhostilities comprises also activities
which cause harm “only in conjunction with othetsi.

The above considerations help to evaluate the ambmy of geographic proximity in the notion of
direct participation and essentially lead to a nstderation of the validity of the principle accorgl

to which the closer an activity occurs to the pbgsiocation of fighting, the more likely it willéb
considered comb4&t.It is questionable whether a civilian’s proximity the theatre of operations is in
itself a decisive and qualifying element, absent ammediate link with the caused harm. It goes
without saying that the law of international arnoeahflicts already takes into account such a sibmati
since it recognizes the category of civilians agganying the armed forces.

In conclusion, a restrictive interpretation of thation is preferable as it better reflects the gle of
distinction under international humanitarian laww#der approach, in favour of a presumption of loss
of protection in grey areas, leaves an excessivgimaf appreciation and does not offer sufficient
safeguards. In particular, the ‘functional approaatihe notion is not satisfactory, because itsonet
distinguish the issue of combatant status fromgtredification of certain activities.

In the next paragraph, the three constitutive efémef the notion will be tested and applied with
regard to the most important categories of acéigsiperformed by contractors personnel.

B. Protective Security Services: the Defensive dE€orce

The first category comprises the security servppsr$ormed by private contractors in a situatiomiof
armed conflict. These include tasks such as gugrdimmilitary bases, checkpoints, work sites and
embassies; personal security of high ranking @f#itravel security for individuals; escorts for
vehicle convoys moving equipment and supplies; ewecurity; evacuation planning and finally
security advice and planning.

For the difficulties in the context of State Resgibility, as for the link which must exist betwetle wrongful act and
the injury in order for the obligation of reparatito arise, UN Doc. A/56/10, 227-228; see Rigaumternational
Responsibility and the Principle of Causality’, M. Ragazzi (ed.)International Responsibility Today: Essays in
Memory of Oscar Schacht€005) 81.

Sassoli, ‘Targeting: the Scope and Utility of f@encept of “Military Objectives” for the Protectiocof Civilians in
Contemporary Armed Conflicts’, iNew Warssupra note 53, at 201.

59

0 Guillory, ‘Civilianizing the Force: Is the UniteStates Crossing the Rubicon?’, Bhie Air Force Law Revie@2001)

111, at 134

See also Bartolini, ‘The “Civilianization” of Ctemporary Armed Conflicts’, paper presented at Biennial
Conference of the European Society of Internatibaat, Heidelberg, 4-6 September 2008.

52 N. Melzer,Targeted Killing in International Lay2008) at 342.
63

61

Cf. Heaton, ‘Civilians at War: Reexamining thatds of Civilians accompanying the Armed Forceg'The Air Force
Law Review2005) 155, at 178.
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The extensiveness of the US use of private secooityractors in Iraq has been recently confirmed by
the Office of the Special Inspector General fogIReconstruction (SIGIR), which has identified “310
companies with direct contracts and subcontractprtwvide security services to US agencies,
contractors supporting the military, or organizaidmplementing reconstruction programs for these
agencies since 2083 The Congressional Budget Office estimated thwalt spending for such
services ranged between $6 billion and 10 billiothie period between 2003 and 2607.

In this context, it is noteworthy that the Instioot released by the Department of Defense on 3
October 2005, which applies “to all contractors anbcontractors at all levels, and their employees,
authorized to accompany U.S. Armed Forces”, devategecific paragraph to the discipline of the use
of contractor personnel for security servicesprafies that “[clontracts shall be used cautiously
contingency operations where major combat operatéaze ongoing or imminent. In these situations,
contract security services will not be authorizedguard US or coalition military supply routes,
military facilities, military personnel, or militgrproperty except as specifically authorized by the
geographic Combatant Commarfder

Public awareness for this kind of activity is cocteel to the series of tragic incidents involvingate
military and security companies in the last yeérsecent report by Human Rights First reviews the
events which occurred between 2004 and 2005 obdhis of official documents: these sources offer
detailed accounts of roadside explosions, smallsaattacks, and kidnappin§/sOn 4 April 2004,
Blackwater personnel engaged “in tactical militagtions in concert with US troops” to defend the
regional Coalition Provisional Authority headquastéen Najaf: a memorandum of the US House
Committee on Government Oversight described thitebas follows “the Blackwater became aware
from staff for the US Ambassador to Iraq that theees an attack on Najaf and joined the fire fight.
Several Blackwater personnel took positions onddtop alongside U.S. Army and Spanish foPfes
To give one more example, the US Department of mefecontracted the British firm Aegis Defence
Services Limited “to provide a comprehensive ségurianagement team that provides anti-terrorism
support and analysis, close personal protectiorvement and escort security, and security program
managemeft’.

Security services usually entail the use of weapdhe events described above demonstrate that their
legal characterization is problematic when the i@mbrs are required to protect high-level indiu

and certain sites: could their actions be qualiBsdexercise of self-defence or do they amount to a
direct participation in hostilities? To answer thaestions, two variables have been considered:
whether the persons or objects to be protecteditatesa military objective and whether the attacke

is a common criminal or belong to a Party of thaeflict.”® Since the law of armed conflicts does not
distinguish between offensive and defensive opanafidefending military objectives from the enemy
amounts to taking a direct part in hostilities. Thet that the contractor personnel was mandated to
carry out that task is not determinatiVeThe opposite case would be the provision of sectior
civilians against common crimes: such a situatimo@nts to a police operation.

64 US Office of the Special Inspector General fagliReconstructiomgencies Need Improved Financial Data Reporting
for Private Security Contractor$IGIR-09-005, 30 October 2008, at 3.

US Congressional Budget Office Rep@tntractors' Support of US Operations in Iraugust 2008, at 15.

8 Instruction 3020.41, 3 October 2005, para. 6.4.

57 Human Rights FirsPrivate Security Contractors at War: Ending the @t# of Impunity(2008), at 59.
68

65

Memorandum, ‘Additional Information about BlackeaUSA’, supranote 32, at 8.

8 Office of the Special Inspector General for IReconstructionAudit Report: Compliance with Contract No. W911S0-

C-0003 Awarded to Aegis Defense Services LimRegort No 05-005, 20 April 2005, at 1.
70 Cf. Schmitt, ‘Humanitarian Lawsupranote 11, at 538-539; Doswald-Beskipranote 14, at 129.

L In this context, see alsthe Prosecutor v. Thomas Lubanga DyWBC-01/04-01/06, Decision on the confirmation of

charges, 29 January 2007, para. 263. ActuallyCtnember analyzed the notion of “active participatio hostilities”
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As for the definition of military objectives, builtgs and positions where combatants, their material
and armaments are located, and military meansaofportation and communication fall within the
category identified by the Article 52 (2) of Additial Protocol I. Other situations are more
problematic. As for the characterization of dua-umcilities, this provision is based on two
cumulative criteria: first, the object has to cdmite effectively to military action; second, its
destruction, capture, or neutralization has toradfelefinite military advantage. | will focus heva

the specific case of economic installations: aftex Iragi invasior? many attacks by insurgents
against oil pipelines were reported. Erinys was ohéhe early contractors in Irag and won an $80
million contract in the summer of 2003 to providesrity for Iraqi oil refineries and pipelinésit
could be difficult to verify whether the attack a&ws these installations was simply an attempbot |
by criminals or a military operation for diminisigirithe enemy’s access to ilHere the element of
the nexus to an armed conflict seems to be decisiveevaluation of both the context in which a
person bears arms and the nature of the exchandieediead to the correct qualification of the
conduct. The same approach should be applied wbaesidering the case of private contractors
protecting certain civilian objects.

However, it is important to bear in mind that ire thast majority of the reported incidents involving
private contractors in Iraq, the security persoriordes fired first at a vehicle or suspicious indial
prior to receiving any firé> In my view, these events could amount to directigipation, depending
on the nature of the operation: the Israeli Coad hlready clarified that the term ‘hostilitiessal
includes the infliction of harm to the civilian padgtion.

A related question which needs to be answeredifevbether the employees of private companies, as
civilians, are allowed to carry weapons for selfethee purposes. It has been estimated that about
three-quarters of the 7,300 contractor personnekiwg for the US Department of Defense in Iraq
carry weaponé

In assessing the UK Government’s Green Paper oivater Military Companies: Options for
Regulation”’ the House of Commons Foreign Affairs Committe@nemended “that private military
companies be expressly prohibited from direct pigrdition in armed combat operations, and that
firearms should only be carried — and if necessasgd — by company employees for purposes of
training or self-defenc&. Furthermore, the afore-mentioned instructioneasked by the US

(Contd.)
under Article 77 (2) of Additional Protocol I, regiing the involvement of children in armed con8ictnterestingly, it
affirmed that the notion covered the use of chitdf® guard military objectives, such as the miljtguarters of the
various units of the parties to the conflict, ostdeguard the physical safety of military commaste

72 Cf. the informal additional remarks by W. Haysrk®ain the 2004 Report of the Second Expert MeetingDirect
Participation in Hostilities under International idanitarian Law, 13: “Iraq is a special situatiorcéase it entailed
belligerent occupation. Contractors were only pnegesignificant numbers once the country was pesdi They were
intended to provide services to the civilian pogiolarelated to that occupation and for the reauiesion of Iraq. Each
reconstruction contractor had to provide for himmasecurity. As the insurgency increased and reoact&in security
changed in nature, the phenomenon of armed se@arityactors reached an unprecedented scale”.

™ See ‘U.S. Soldier's Family Brings Legal Actioraamst British Private Security FirmiThe Guardian30 October 2007,

available at http://www.guardian.co.uk/Iraq/Story2@01538,00.html.

74 Cf. Cameronsupranote 6, at 591.

> Memorandumsupranote 31, at 6: “Blackwater personnel have parig in 195 incidents in Iraq from January 1,

2005, through September 12, 2007, that involveshfins discharges by Blackwater personnel. This svarage of 1.4
incidents per week. In 32 of those incidents, Bleater personnel were returning fire after an attackile on 163
occasions (84% of the shooting incidents), Blackwaersonnel were the first to fire. U.S. militamymmanders have
reported that Blackwater guards “have very quiegger fingers,” “shoot first and ask questions fdtand “act like
cowboys.”

6 US Congressional Budget Office Rep@tntractors' Supporsupranote 65, at 15.

" Foreign and Commonwealth Offiderivate Military Companies: Options for Regulatiof@bruary 2002.

8 House of Commons Foreign Affairs CommittBeiyate Military CompaniesAugust 2002, at 30, para. 108.
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Department of Defense on 3 October 2005 affirms ¢batractor personnel may be authorized “to be
armed for individual self-defen€.

International humanitarian law explicitly permitsrtain individuals to bear and use arms in indigldu
self-defence. There is also little doubt that tesort by civilians to armed force in personal self-
defence should be distinguished from direct pauditton in hostilities: it was a widely shared view
among the ICRC/ TMC Asser experts that “individciailians using a proportionate amount of force
in response to an unlawful and imminent attack regjahemselves or their property should not be
considered as directly participating in hostilitfesFinally, the International Criminal Tribunal fohe
former Yugoslavia confirmed the status of certaidividuals as civilians, who strictly speaking did
not carry out military operations although they dighr arm§*

C. Intelligence Activities

Since September 2001 private military and secwdgnpanies have been as important to the US
military’s intelligence function as they have te itaining, logistics or equipment maintenances%le
The tasks performed by private contractors canilidet! into three main categories: the collectién o
information (from interrogations or through electi® means), the analytical function, and the
participation in the extraordinary renditio¥s.

The majority of commentators agree that informatgathering activities may constitute direct
participation in hostilities. As for the collectiarf information, an author distinguished between a
person who gathers military intelligence in enerowtcolled territory and a civilian who retrievesaa
from satellites or listening posts, working in témais located in his home countrfédn this regard,
one cannot exclude that private contractors mdywighin the definition of spies according to Alc

29 (1) of the 1907 Hague Regulations and Articleofi@\dditional Protocol I: in fact, the category
includes persons, irrespective of their primarytusta who, acting clandestinely or under false
pretences, gather information in the territory colted by the adversary. The relevance of the motio
of spy will be made clear in the paragraph devieits legal consequences.

On the basis of the constitutive elements of thiionoof ‘direct participation’, although intelligee
gathering does not necessarily entail a materiadagge to the enemy, certain intelligence operations
could still fall within the notion of hostilitiesnithe view of some experts: for example, wire-tagpi
the enemy's high commafitlin line with the previous analysis, one should destrate a direct
causal link between the intelligence informatio #ime harm affecting the adversary. In this respect
the outsourcing of detainees’ interrogation to @@vcontractors and their involvement in the tartur

" Instruction 3020.41, 3 October 2005, para. 6.8ctording to the US Army Field Manual, “Contracemployees [...]
cannot take an active role in hostilities but methie inherent right to self-defense. Because @if tivilian background,
they may possess neither the training nor expegi¢m@ctively participate in force protection measy and the rules
governing warfare preclude them from doing so ekaepelf-defense”. FM 3-100.2Contractors on the Battlefie|
January 2003, para. 6-3.

8 |CRC, ‘Report of the First Expert Meeting, Dirdearticipation in Hostilities under Internationalitdanitarian Law’,

Geneva, September 2003, at 7.

81 The Prosecutor v. Tadi¢T-94-1-T, judgment of 7 May 1997, paras. 640-6%8e Prosecutor v. Blaski¢T-95-14-T,
judgment of 3 March 2000, paras. 402-410. The Tabueferred to the final report of the Commiss@nExperts
established pursuant to SC Res. 780 (1992), UN BdQ94/674, para. 78.

Donald, ‘Private Security Companies and Inteltige Provision’, in A. Alexandra, D.-P. Baker and ®hparini (eds.),
supranote 1, 131.

82

8 gee Carroll, ‘Outsourcing US intelligence’, imternational Herald Tribung 27 August 2007, available at
http://www.iht.com/articles/2007/08/27/opinion/edwdl.php.
84 See Y. DinsteinThe Conduct of Hostilities under the Law of Inteiomal Armed Conflic{2004), at 27.

8 |CRC, Summary Report 2008 pranote 7, at 29.
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scandal at the Abu-Ghraib prison raises the is§uleeir legal qualificatiorf® there seems to be little
doubt that tactical and strategic interrogatiomseal at obtaining relevant information at the opeeat
level should be regarded as direct participatiohanstilities®” Therefore, only legitimate combatants
have the right to carry out such functions.

D. Other Examples of Direct Participation

Another field of activity in which PMSCs could bevolved is rescue operations. Iraq provides more
than one example of civilian crews which are usedescue military personnel downed on 1§hd.

Rescue operations of military personnel are reghadeexamples of direct participation in hostiitie

it is therefore legitimate to attack the rescuergrpede or prevent the rescue activity, but ptaiac
should be assured to medical personnel, unitsamsports collecting the sick or wound@dn this
regard, it has been pointed out during the ICRC/TASer second expert meeting that care must be
taken when concluding that rescue operations doisstdirect participation in hostilities, because
Article 18 of the First Geneva Convention encousatiee civilian population to care for wounded
military personnef®

Finally, according to the US Air Force Commanddtfandbook, the rescue of civilian or military
hostages in situations of armed conflict might afspount to direct participation in hostiliti&'s.
However, it has been stressed that it rather dotesia law enforcement meastfre.

The case of the ammunition truck driver was sowfceuch controversy during the expert meetings
organized by the ICRC and the TMC Asser Institdighough the experts agreed that the truck itself
was a legitimate military objective, there was goe@ment on the lawfulness of directly attacking th
driver®® By applying the three elements of the notion idient in the previous paragraph, one can
conclude that this kind of activity does not amotma direct participation in hostilities: in angse,
since the truck is a military target, the drivensuthe risk of death or injury resulting from akson
that targef”

As for advice and military training aimed at impioy capabilities of the regular armed forces, there
is little doubt that they have a strategic impocgabut they do not necessarily produce an immediate
direct impact on military operations.

8 gSee ‘Article 15-6 Investigation of the 800th Mily Police Brigade’ (Taguba Report, 2004), avadalat
http://www.npr.org/iraq/2004/prison_abuse_report.pd

87 Cf. Schmitt, ‘Humanitarian Lawsupranote 11, at 544.

8  McDonald, ‘The Challenges to International Huntaran Law and the Principles of Distinction andtction from

the Increased Participation of Civilians in Hosi#l', available at http://www.wihl.nl.

8 UK Ministry of DefenceThe Manual of the Law of Armed Confl{gD04), at 327.

% Cf. Report of the Second Expert Meeting, Direattiipation in Hostilities under International Hanitarian Law, The

Hague, 25 — 26 October 2004, at 13.

United StatesAir Force Commander’s Handbo@k980) paras. 2-8: “The rescue of military airngdenvned on land is a
combatant activity that is not protected underrimgonal law. Civilians engaged in the rescue etdrn of enemy
aircrew members are therefore subject to attacks Would include, for example, members of a civilair auxiliary,
such as the US Civil Air Patrol, who engage in taily search and rescue activity in wartime. Coasistvith this
position, the rescue of civilian or military hosésgin situations of armed conflict might also antotm direct
participation in hostilities”.

91

92 Schmitt, ‘Humanitarian Law'supranote 11, at 540.

% ICRC, ‘Report of the First Expert Meetingupranote 80, at 4.
9 Cf. A.P. V. Rogers,aw on the Battlefiel(2004), at 12.

% Boldt, supranote 12, at 522. The private firm MPRI worked e Balkans during the mid-1990s training the Croati

Army. in 1995 Croatian forces performed unexpestedtll in the offensive against Serb forces in Krajina region.
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A further type of operation which is considered direct participation is the maintenance and
operation of a weapons systémDuring the Iragi invasion, contractors maintainadd loaded
weapons on many of the most sophisticated US weapystems, such as the B-2 stealth bomber and
the Apache helicoptefé.lt seems that geographical proximity to the batthee is relevant for the
legal characterization of this kind of activity, Huat it constitutes evidence of their indispensabl
contribution to the military operations. In any eaperforming routine maintenance does not have an
immediate causal link with an operation affectihg adversary?

4, L egal Consequences Deriving from the Primary Status of PM SC Per sonnel
A. Contractors Personnel as Military Objectives

Having verified that employees of private militanyd security companies may have combatant status,
the first consequence in this specific circumstasdbat attacks can be directed against themssnle
they arehors de combat

On the contrary, if they are considered civiligh&y are protected against attack “unless anduich s
time as they take part in hostilities”. The mairegion to be addressed in this context is the teahpo
scope of loss of protection: the time requiremestidered by the expression ‘for such time’,
determines that the civilian who has ceased takingirect part in hostilities regains his or her
protection. Three main interpretative approachee leeen identified: the ‘specific acts approadmé t
‘affirmative disengagement approach’ and the ‘merstig approach®

The dilemma has been expressed by the Israeli Bep@ourt judgment’ President Barak identified
on the one hand, “a civilian who took a direct garhostilities once, or sporadically, but detached
himself from them (entirely, or for a long period) not to be harmed”; on the other hand, the
‘revolving door’ phenomenon, namely civilians whavie joined an armed group and then claim the
benefit of immunity from attack as soon as theyenhdsopped their arms. President Barak recognized
the existence of a grey zone between these twcerag8, where international law has not yet
crystallized: therefore, he pointed out the impaeta of case-by-case verification. The merit of this
solution lies in the rejection of a radical applica of the ‘membership approach’ in international
armed conflicts, which might allow attacks againgtmbers of an armed group as such, whatever
function they were fulfilling.

As for the contractors’ activities, there is no dbthat a single employee performing an isolatédac
direct participation in hostilities immediately B8gs the protection once the specific act in qoess
terminated. The most challenging scenario is remtesl by organized and structured private
companies, which entered into a contract with d@eSta perform activities amounting to a direct
participation in hostilities. It has been debatdukether all their employees could be attacked at any
time and any place or, alternatively, whether tieespnnel becomes a valid target only if they are

(Contd.)
MPRI denied playing any role in the attack, andnt@ned that its involvement was limited to classnoinstruction.
See Foreign and Commonwealth OffiBeivate Military Companies: Options for Regulati(@002), at 13.

% Heatonsupranote 63, at 202.

% Singer,Can't Win With ‘Emsupranote 3, at 2.

% Guillory, supranote 60, at 128.

% ICRC, Summary Report 2005upra note 7, at 59: According to the ‘Specific Acts Apach’, the loss of civilian

protection against lasts as long as the specifis amounting to direct participation in hostilitiesccording to the
‘Affirmative Disengagement Approach’, the loss afilian protection lasts from the first act amoungfito direct
participation in hostilities until the civilian ddagages in a manner objectively recognizable tatwersary; finally, the
“Membership Approach” essentially combines the twoevious approaches: the “Affirmative Disengagement
Approach” for the members of organized armed graumkthe “Specific Acts Approach” for unorganized|@ns.

100 The Public Committee against Torture in Israel letjadgmentsupranote 42, para. 40.
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mandated to take a direct part in hostilities.sltsignificant that several experts of the ICRC/TMC
Asser group proposed a “limited membership apprbpaghich combines the ‘membership’ element
with the activity performed by the individual membaithin the group. This ‘in-between’ solution
seems to strike the right balance, since it oveeitine problems posed by the ‘revolving door’
phenomenon: as observed in the 2005 report, if raractor's employee fulfils a function which
implies taking a direct part in hostilities on gukar or continuous basis, then that individual thb
lose protection against direct attack for as lamghat function was being fulfillét”.

Finally, the test-case of the ammunition truck drihas demonstrated that the civilian employees of
private companies, though not taking a direct jparhostilities, assume the risk of being injured
because of their vicinity to military objectiveshdrefore, subject to the principle of proportiotyali”
attacks directed against such targets are lawthkifcivilian losses are not excessive in relatmthe
concrete and direct military advantage.

B. Legal Regime Applicable upon Capture

There is no doubt that the issue of the entitlenoérdrisoner-of-war status is relevant in the “nmajo
hostilities” phase more than in the situation ofliperent occupation® Again, if the members of
private companies fall within the category of legdte combatants, they should consequently be
accorded the prisoner-of-war status. In additibeytare entitled to the same treatment if the\siati
the conditions to be qualified as civilians accomyiag the armed forces under Article 4 of the Third
Geneva Convention. Even if they fall within one tbe previous categories, persons engaged in
espionage are not entitled to prisoner-of-war stifu

The most controversial issue is whether civiliaosoanpanying armed forces retain that status if they
take a direct part in hostilities. The preferabdsipon is expressed by the UK Military Manual, i
affirms that they “remain non-combatants, thougtitled to prisoner of war status, so long as they
take no part in hostilitié®”. The opposite approach has been supported bygi@®epartment of
Defense%°

Contractors’ employees who do not benefit fromghatection of the Third Geneva Convention may
be protected by the Fourth Geneva Conventiongy fall within the category of persons described by
Article 4 of that treaty. According to an authdnetfact that a person has directly participated in
hostilities is not a criterion for excluding thepdipation of the Fourth Geneva Convention: he fight
observed that Article 5 uses the term “protectedqres” with regard to persons detained as spies or

101 |CRC, Summary Report 2008ypranote 7, at 82.

192" The principle of proportionality in attack is ale of customary international humanitarian lawoubh it does not
explicitly appear in treaty law, its content is lerised in Articles 51 (5) (b) and 57 (2) of Addi@l Protocol I. Cf. see
J. Henckaerts and L. Doswald-Beck (edsupranote 8, vol. |, at 46; see Dinstein, ‘Collateralrbage and the Principle
of Proportionality’, in D. Wippman and M. Evangéetigeds.)supranote 53, 211.

103 " |CRC, Summary Report 2008ypranote 7, at 70.

104 Article 29(1) of the Hague Regulations; Articlé @) of Additional Protocol I.

195 para. 4.3.7. See, Ipseupranote 2, at 107.

106 |nstruction 1100.22, ‘Guidance for Determining kforce Mix’, 7 September 2006, para. E3.2.5.5 e Position has
been explained during the meeting organized byuhigersity Centre for International Humanitarianw.in Geneva:
“while civilians lose the “protection afforded bigi$ Section...for such time as they take a direct pahostilities”
under Article 51(3) of AP |, this provision is refiag only to Section | of Part IV: General ProientAgainst Effects of
Hostilities. The issue of POW status, this positaiserves, is dealt with in a Section Il of Palt Gombatant and
Prisoner-of-War Status. Where persons falling witArticle 4A(4) do take a direct part in hostilgiethis will not,
therefore, deprive them of POW status if capturéspert Meetingsupranote 7, at 14.
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saboteurs as well as persons definitely suspedted engaged in activities hostile to the secuoty
the State or of the Occupying Pow&t.

Finally, it is worth recalling that, in relation n international armed conflict, persons who arthe
power of a Party to the conflict and who do notdfgnfrom more favourable treatment shall be
treated humanely in all circumstances and are tieless entitled to certain fundamental guarantees
under Article 75 of Additional Protocof?®

In this context, one should stress the interadbieveen these guarantees and the fundamental human
rights protected at both universal and regionaéllein particular with regard to the deprivation of
liberty, the conditions of detentions and the pdagal safeguard€?

C. Criminal Liability

Once civilians taking a direct part in hostilitiage captured, they may be prosecuted for the naete f
of fighting, in conformity with the applicable dost& criminal law'!° In any case, they may not be
punished without previous trial. The law of intetfapal armed conflicts prescribes this also in the
specific case of espionage.Moreover, under Article 5 of the Fourth Geneva @artion, civilian
contractors directly participating in hostilitieseanot “deprived of the rights of fair and reguiiaal”.

Finally, civilian contractors who commit serioushdtions of international humanitarian law, may be
prosecuted for war crimé& Since judicial proceedings against PMSC employess been very
rare, several commentators have already emphatieatifficulties and the limitations in the exekis

of criminal jurisdiction’*?

5. Concluding Remarks

Military outsourcing indeed constitutes a challengehe law of international armed conflicts, which
is based on the paradigm of the State monopolyemse of force. Nevertheless, the present analysis
shows that PMSCs do not operate in a legal vac@umue certain criteria are satisfied, their persbnne
may be consider either combatants or civiliangwan civilians accompanying the armed forces.

The notion of ‘direct participation in hostilitiegs essential to whether contractors’ personnellmEan
targeted. But it also offers a valuable tool foe tebate on the equally fundamental question
concerning the legitimacy of outsourcing activitiesich are inherently governmental, for the reason
that it actually contributes to the setting of sfiedimits on the State practice of hiring militar
companies. Since only legitimate combatants cagctlir participate in hostilities in the course of a
international armed conflict, the notion definescidterion to determine what functions private
companies may perform and what degree of conteoBtiate should exercise. In fact, under Article 43
of Additional Protocol I, employees of military cpamies could fall within the category of legitimate

107 See Dérmann, ‘The Legal Situation of “Unlawfulftfivileged Combatants™, 8BRRC(2003) 45, at 50.

108 Cf. also Article 45 (3) of Additional Protocol On the fundamental guarantees under customarynatienal

humanitarian law, see J. Henckaerts and L. DosBaltk (eds.)supranote 8, vol. |, at 299.

109 This article does not deal with the issue ofapplicability of human rights law during an armexhilict, from the point

of view of both the territorial scope of the treatiand the relationship with humanitarian law.
10 gSeeinter al. C. Rousseau,e droit des conflits armég4d.983) at 68.
111 cf. Article 30 of the 1907 Hague Regulations.

112 provided there is a connection between the offemmd the armed conflict, war crimes may be peapedrby civilians

against either members of the enemy armed forcesttmr civilians. See A. Cassedpternational Criminal Law
(2003), at 48.

113 However, as for the recent development in UStimacseesupraat 7.
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combatants, if the State establishes a certairifigauiaiactual link between them and its regular edm
forces.

A precise indication of what constitutes ‘directtpapation in hostilities’ is hard to find in trealaw.
However, the above examination of recent praceeel$ to the conclusion that the notion should be
narrowly defined in order to prevent arbitrarinemsd avoid the killing of innocent civilians.
According to the rationale behind the principledddtinction, instead of undermining the protectadn
the civilian population, the States that intendise private contractors for tasks previously penfst

by the regular armed forces entailing direct pgoéiton in hostilities, should meet the criteria foeir
qualification as legitimate combatants.

Thus, civilian employees who do not take part isthities enjoy immunity from targeting. However,
individuals working for a private company in thersundings of a military objective could be at risk
of injury incidental to the attack of that targas, so-called “collateral damage” under the prirecigfl
proportionality as set out in Article 51 (5) (b)Additional Protocol I.

The outsourcing of military functions to the prigatector constitutes a highly sensitive issue nit o
for the present US political debate but also foe fbiture potential role of these companies in
peacekeeping and peace enforcement operations. ribteworthy that PMSCs wish to play an
increasing role in this field. An overview of retg@mactice shows that private firms have alreadgnbe
used in the context of UN peacekeeping not onlyldgistical support but also for tasks like site
protection, transportation of troops and policéniray functions:™* Yet the main question remains
whether private contractors could be actively eedaduring UN peacekeeping operations or UN-
authorized operations: though at the moment inigkely that the Security Council, being unable to
find States willing to contribute with its own tno®, could turn to private companies for such
missions;*®> one could still conceive the case of a State gémdo private contractors in that
framework. But it seems problematic on the basi€lmdipter VIl of the UN Charter that the mandate
of an operation authorized or instituted by a Sécuouncil resolution could be carried out by a
private firm.

114 UN Doc. A/59/227, ‘Outsourcing Practices: Repoftthe Secretary-General’, 11 August 2004; seeyLilThe
Privatization of Peacekeeping: Prospects and ResjiDisarmament Forun{2000) 53. It is significant that the UN
Working Group on the use of mercenaries (UN DoddRC/7/7, 9 January 2008, at 26) recommended thaitéd
Nations departments, offices, organizations, pnognas and funds establish an effective selectionvatithg system
and guidelines containing relevant criteria aimedegulating and monitoring the activities of ptaecurity/military
companies working under their respective authaitiehey should also ensure that the guidelines tomiph human
rights standards and international humanitariari.law

115 Cf. University Centre for International Humanigar Law, Expert Meetingsupranote 7, at 63. In addition, see Witter,
‘Private Firms Eye Darfur'¥Washington Time£ October 2006, 10.

19



