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Abstract

The article sums up the state of international hunights law as concerns the issue of responsibilit
for human rights violations allegedly carried oytgrivate persons and entities. It employs fourrmai
legal concepts: imputability of private actions doState, positive obligations of States, duties of
private persons and entities, and 'horizontal'céféé human rights. The attempt is made to see how
these concepts appear in the case-law of interrtimonitoring bodies and regional courts. The
article also attempts to indicate pending questamsoncerns the responsibility of private persors
entities for human rights violations and to introdupossible approaches that an international or
regional judicial or legislative process could urdke to remedy the gaps, in particular in the
narrower context of private military companies. @fh¢he obvious conclusions that emerges from the
study is that international actors have prefertexdldevelopment of the scope of positive obligations
that States ought to undertake within various hunginis treaties. It is through these obligaticmet t
international human rights standards have cométarascribe private actions. The scope of positive
obligations for States typically involve the followy measures: adoption of appropriate legislation,
provision of judicial remedies and compensation ngheppropriate. It can be said that the existing
legal framework contains most if not all the neaeglements to hold such legal entities as private
military or security contractors accountable fomfan rights violations. The question lies more with
the courage to use them to ensure respect for hugtas.

Keywords
Fundamental/human rights — European Conventionun€bof Europe — Law






Human Rights Violations by Private Persons and Entities:
The Case-Law of International Human Rights Courts and Monitoring Bodies
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1. I ntroduction

Traditionally, international human rights law hasvdloped with a view of providing rights for
individuals and groups and imposing obligationsStates. It is true, however, that human rights law
has since its early days included a warning foritioéviduals and entities against abuse of thetsigh
guaranteed under international law. Article 29haf Universal Declaration of Human Rights (UDHR)
sets forth the idea that “everyone has duties & dbmmunity”. International law foresees that
individuals and entities not only have rights unieéernational law but also duties. The ways inahhi
private persons and entities are attributed dainesheld responsible are by far not as straightdod

or finely tuned as their enjoyment of human rigimsler international law.

This article begins with a survey as to how certaitigations to respect human rights applicable to
private persons and entities have emerged in iatiemal law. It is to be noted that the article sloet
deal with these questions under international eréniaw; the research stays within the limits of
international human rights law. It is true thatiralitely these are States that incur responsikifity
international law if they do not ensure respecthoman rights by private persons and entities. The
scope of this responsibility will be determinedlbgking at the case-law of international human tisgh
bodies.

Since the current research is carried out withenftamework of a specific project on private mijta
or security contractors (hereafter — PM/SCs), amtdrnational law, the relevance of the study on
obligations to respect human rights by private gessand entities and relevant issues of respoitgibil
for human rights violations has to be clarifiedivBte military or security companies, as the words
indicate, are private law governed entities. Agii$ from other private persons and entities, such
companies are entrusted to carry out, often inlmbrfr post-conflict setting, a variety of partiady
sensitive task§ Even though these may be private companies, #ietivities touch upon the rights of
individuals in important ways wherever they operéttés therefore that questions about the effe€ts
human rights law in relations between private pessand entities or about obligations that derive
from human rights law and are imputable to Statehis respect or even directly to private perdgsens
important for a better understanding of the legatfe within which such companies operate.

PhD (Cantab.), Visiting Professor, Riga Graduate StlwdoLaw, Latvig Judge at the European Court of Human
Rights. The research for this paper was carriedasytart of the PRIV-WAR project and was preseateal symposium
organized by thé&uropean Journal of International Laim conjunction with the PRIV-WAR project at the fBpean
University Institute in June 2008. The author wolile to thank Tamuna Kikava and Natalija KovalenkdM
students 2007-08 at the Riga Graduate School of, kavtheir invaluable assistance in conductingriésearch for the
purposes of the article. The views expressed detysbose of the author. Email: Ineta.Ziemele@exde.int.

1 E.g. Working Papers in this series by Mirko Sgs&tatus of PMSC Personnel in the Laws of Ware Tpuestion of
Direct Participation in Hostilities’ and Simon Ciesnan, “We Can't Spy ... If We Can't Buy!:
The Privatization of Intelligence and the Limits @fitsourcing “Inherently Governmental Function$®ar reports on
the problems as concerns the practices of the Pi@gheir accountability, see the website of an NB@nan Rights
First” at http://humanrightsfirst.org/us_law/pmdeéx.asp
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The second purpose of this inquiry is to indicad@ging questions as concerns violations of human
rights by private persons and entities and to Uimgethe possible approaches that an international
regional judicial or legislative process could ad&p remedy the situation, in particular in the
narrower context of private military companies.

For the above mentioned purposes | will look atphectices of the UN treaty-monitoring bodies and
special procedures and the Inter-American and Eawguman rights courts. Before that | should
clarify the term ‘private persons and entities’us®d in the article. It refers to private indivitya
groups of individuals and legal entities which dd oonstitute a public authority of a State. Ashsuc
they enjoy human rights. Their actions may engag&Sesponsibility directly if they acted upon the
orders of public authorities or exercised a pubfimction in some specific circumstances.
Furthermore, actions of private persons and estitiy lead to State responsibility even if these
actions took place within strictly private relateoihrough the application of the notion of positive
obligations, as developed by human rights monitpribodies and courts, the expansion of the
obligations to respect human rights has taken plaate with respect to States and beyond. It is
submitted that classical approaches to imputabditg the notion of positive obligations are both
relevant for the discussion on how to regulate RO4/S

Furthermore, the UDHR refers to the duties of ewreywith respect to the community. In the context
of the International Covenant on Civil and PolitiBaghts (ICCPR) and the European Convention on
Human Rights (ECHR) the question has been poséul\akether these treaties may have a so-called
‘horizontal’ effect at the national level. Oftenistreferred to as the conceptfittwirkung as used in
German constitutional lavThe question of whether there are duties or otitiga that derive from
international human rights law and apply to privagesons and entities is yet another analysisctirat

be made for the purposes of establishing ways agahmof holding private entities responsible for
human rights violations.

Based on the examples of case-law presented btevarticle will sum up the state of human rights
law as concerns the issue of responsibility for &nmights violations by private persons and erstitie
in international law with reference the four legahcepts identified above, i.e., imputability oivate
actions to a State, positive obligations of Stadesies of private persons and entities, and ‘loortial’
effect of human rights. In examining the case-léve attempt will be made to see how these legal
concepts are applied by the international monitphiadies and regional courts.

2. Human Rights Obligations of Private Persons and Entities giving rise to State
Responsibility

It was pointed out in the introduction that humaghts law remains essentially the area of law where
States, as primary subjects of international laswehrights and obligations. It is therefore a raltur
and logical development that human rights law a@nstrengthening the obligations of the States as
concerns the behavior of private persons and esitiihe overview below will look at developments
within the framework in which States have the odgiign to ensure an appropriate behaviour on the
part of private parties and entities with respeatther private parties.

Article 5 of the International Law Commission Brarticles on State Responsibility stipulates thia¢ conduct of a
non-state entity “empowered by the law of the Statexercise elements of governmental authorityl Slgaconsidered
an act of the State under international law, predid¢he person or entity is acting in that capatitghe particular
instance”.

This is a question that has attracted consideraliention in scholarly writings. Among othersg seatrick de
Fontbressin, “L’effet horizontal de la ConventiorurBpéenne des Droits de L'Homme et 'avenir du tddes
obligations »Liber Amicorum Marc-André EisseBruxelles : Bruylant et Paris : LGDJ, 1995, pp71164.
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A. The United Nations
1. The Human Rights Committee

The Human Rights Committee (HRC) has developedsgaudence which indicates that there are
obligations to guarantee the enjoyment of humahtsiget forth in the ICCPR for everyone within a
State’s jurisdiction whereby States have to ensar&in conduct from both public and private pattie

The Delgado Paéz v. Colombigase concerned a teacher who received deathdfaedtwas subject
to physical attacks by private parties and ultidyatied the country after unknown killers murdered
another teacher. The Committee began by assefiaigtie ICCPR entails a State’s duty to ensure
everyone within its jurisdiction with the right fersonal security. Moreover, this right applies not
only to persons who are arrested or detained. Timerdttee held:

It cannot be the case that, as a matter of lawteStean ignore known threats to the life of
persons under their jurisdiction, just because lileabr she is not arrested or otherwise detained.
States parties are under an obligation to takeoredde and appropriate measures to protect
them. An interpretation of article 9 which wouldoab a State party to ignore threats to the
personal security of non-detained persons withsinjutisdiction would render totally ineffective
the guarantees of the Covenént.

Therefore the Committee held that Colombia breachidle 9(1) by failing to ensure the applicant
with effective protection.

A duty to curb discrimination in the private sphemerges from Articles 2(1) and 26. In theanz
Nabhlik v. Austriacase, the applicant claimed that Austria violattttees' rights to equality before the
law and to equal protection of the law without ahgcrimination. The State party in its submissions
claimed the case inadmissible due to the fact “that author challenges a regulation in a collective
agreement over which the State party has no infiefenThe State party also explained that the
collective agreements in question “are contractsebeon private law and exclusively within the
discretion of the contracting parties”. The Comedttheld that “under articles 2 and 26 of the
Covenant the State party is under an obligatioansure that all individuals within its territory dan
subject to its jurisdiction are free from discrimiion, and consequently the courts of States geatie
under an obligation to protect individuals agaitistrimination, whether this occurs within the pgabl
sphere or among private parties in the quasi-pwselator of, for example, employmerit”.

Concluding Observations also illustrate the HRCiew that States Parties should take steps to
regulate and adjudicate acts by private and putiployers. Concluding Observations often call for
sanctions against employers for discriminatory ficas, and criminal penalties for practices such as
slave labor, child labor and traffickifigThe States should not only legislate against ulisoatory
and harmful practices such as requiring steriliratiertificates, but should also sanction employers

Article 27 places an obligation on States to pitotee existence and exercise of the individual's
minority rights against their denial by non-statéoes within the State. In thdopu Besert v France
case, the Committee considered the private corigruof a hotel complex on government owned

4 Communication No. 195/1985, U.N.Doc. CCPR/C/32485 (1990).
5 Communication No. 608/1995, U.N.Doc. CCPR/C/58@3/1995 (1996).

6 Concluding Observations on Brazil , UN Doc. CCEBRA/CO/2, 1 December 2005, § 11; Concluding Obestaons
on Benin, UN Doc. CCPR/CO/82/BEN, 1 December 2@024; Concluding Observations on Uganda, UN Doc.
CCPR/CO/80/UGA, 4 May 2004, § 20.

7 Concluding Observations on Brazil, UN Doc. CCPBRIRA/CO/2, 1 December 2005, § 11.
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land to be a violation of the two ethnic Polyneségplicants’ human rights, since the hotel waseo b
constructed on a traditional burial ground. Confeonwith a French reservation in respect of Article
27, the Committee held that France had failed fiec@ely protect the applicants’ family and prigat
life in accordance with Articles 17 and 23.

General Comment No. 31 of the Human Rights Commitelopted in 2004 summarizes the
Committee’s position on the nature of obligatioaesferth by the Covenant. It states:

The obligations of the Covenant in general anctlar® in particular are binding on every State
party as a whole. ..Article 2 requires that Statearties adopt legislative, judicial,
administrative, educative and other appropriate smess in order to fulfill their legal
obligations. ..The article 2, paragraphobligations are binding on States and do not, ashsu
have direct horizontal effe¢italics added — 1Z) as a matter of internatiolaal. The Covenant
cannot be viewed as a substitute for domestic oambr civil law. Howeverthe positive
obligations on States Parties to ensure Covenaglitsiby its agents, but alsagainst acts
committed by private persons or entitteat would impair the enjoyment of Covenant rights
so far as they are amenable to application betvgeiate persons or entities. There may be
circumstances in which a failure to ensure Covenights as required by article 2 would give
rise to violations by States Parties of those gglat a result of States parties’ permitting or
failing to take appropriate measures or to exerdise diligence to prevent, punish, investigate
or redress the harm caused by such acts by pipesisons or entities. States are reminded of the
interrelationship between positive obligations ire@d under article 2 and the need to provide
effective remedies in the event of breach undeclar2, paragraph 3. The Covenant itself
envisages in some articles certain areas where #rerpositive obligations on States Parties to
address the activities of private persons or estitFor example, the privacy-related guarantees
of article 17 must be protected by law. It is alsplicit in article 7 that States Parties have to
take positive measures to ensure that private psrep entities do not inflict torture or cruel,
inhumane or degrading treatment or punishment berstwithin their power. In fields affecting
basic aspects of ordinary life such as work or hmysindividuals are to be protected from
discrimination within the meaning of article 26.

In other words, the HRC reiterates an approachhwhicnow has become a classic, although it was
not obvious at the time international human riglats begun its evolution and the human rights
discourse was one of negative obligations. We &e¢ the HRC, like the other human rights
mechanisms, insist on the primary responsibilityStdtes to ensure the appropriate legal framework
within which human rights are respected betweevapei persons and entities. The notion of positive
obligations has been a particularly important tasl concerns the ‘extension’ of human rights
obligations into spheres that until recently haeerbkept away from State interference at leashras f
as their responsibility for these acts in interoral law was concerned. With this development comes
the importance of drawing a right balance betwéenmeasures that a State has to take in order to
protect human rights, as they may apply betweeratgiparties, on the one hand, and a space to be
left to individual freedoms and privacy under thassical notion of a negative obligation to abstain
from an interference, on the other hand. Althowghthe European Court of Human Rights has noted,
the distinction between positive and negative aians often is difficult to maintaitf. Indeed, the
protection of that personal space may require ladgicular steps are taken by the State. Finalty an

Jan Arno Hessbruegge, “Human Rights ViolationsiAg from the Conduct of Non-State ActoBlffalo Human
Rights Law Reviewvol. 11, 2005, p. 21, available on Westlaw dasaba

®  UN Doc. CCPR/C/21/Rev.1/Add.13: General Commeat3 “Nature of the General Legal Obligation Immbse
States parties to the Covenant”, 26 May 2004, § 8.

In theEvans v. the United Kingdooase the Court stated, inter alia: “The boundaretsveen the State's positive and
negative obligations under Article 8 do not lenertiselves to precise definition. The applicable gples are
nonetheless similar”. Ségvans v. the United Kingdo(o. 6339/05), [GC] judgment of 10 April 2007, 8.7

10
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depending on the field, given that States are eHligp adopt legislation which transgresses into
certain private relations, one could even consillat in this sense a treaty has a horizontal effect
relations between private persons and entitieghis respect, areas of freedom of expression and
domestic violence come to mind.

The Human Rights Committee has also had the oppitytto address the issue of private military
contractors and the responsibility of States irirthegard. For example, the Committee recommends
imposition of criminal penalties in relation to lations of Article 7 against private contractorsirag

on behalf of the State:

The State party should ensure that any revisiothefArmy Field Manual only provides for
interrogation techniques in conformity with theemtational understanding of the scope of the
prohibition contained in article 7 of the Covenattite State party should also ensure that the
current interrogation techniques or any revisedhiggues are binding on all agencies of the
United States Government and any others actingsdrehalfithe State party should ensure that
there are effective means to follow suit againsisals committed by agencies operating outside
the military structureand that appropriate sanctions be imposed oreitsopnel who used or
approved the use of the now prohibited technigtesState party should ensure that the right to
reparation of the victims of such practices is eespd; and it should inform the Committee of
any revisions of the interrogation techniques appddy the Army Field Manuat*

In the Concluding Observations on the Report ofUnéed States, the HRC suggested that detention
facilities in Guantanamo Bay, Afghanistan, Iraq aber overseas locations run by agents of the
United States government, whether part of the amjlior privately contracted, are within the State’s
jurisdiction and therefore subject to its obligaBounder the Covenant. According to the HRC “the
State party should conduct prompt and independ®rdstigations into all allegations concerning
suspicious deaths, torture or cruel, inhuman oratégg treatment or punishment inflicted by its
personnel (including commanders) as well as conteoployees, in detention facilities in
Guantanamo Bay, Afghanistan, Iraq and other overseaations.*” The HRC has further
recommended that a State Party trains “contracti@mapes” working in detention facilities “about
their respective obligations and responsibilitiesline with articles 7 and 10 of the Covenant” to
prevent recurrence of violation.

As to the Committee’s position on jurisdiction,istinteresting to note that the Committee refers to
detention facilities run by US agents either in lpubervice or on the basis of a contract. It appea
that the HRC presumes that in such a situationjuitiedictional link with the US is sufficient fot to
incur responsibility also for acts taking place hiit otherwise a foreign territory. It can indeed be
accepted that that is the case for as long as $hgdvernment provides these facilities and ageitts w
military, economic, financial and political supp&tt

At the roots of the problem is the fact that a nmodg&tate often lacks the resources necessary typ car
out all the tasks, and that this leads the Statntoust some of these tasks to private entitig@riA

from situations involving armed conflict, there aso processes of privatization of State functions
which have raised questions as concerns obligafammthe protection of human rights. The HRC has
expressed concern about the lack of monitoring iem@iems for private prisons, and the failure to hold
accountable private contractors suspected of wrtur cruel, inhuman or degrading treatment at

1 Concluding Observations on the United StatesrogAca, UN Doc. CCPR/C/USA/CO/3/Rev.1, 18 Decenftil6, §
13. Emphasis added.

2 bid., 88 14, 15 and 18.
¥ Ibid, § 14.
14 For the principle, seéascu and Others v. Moldova and Rusgia. 48787/99), judgment of 8 July 2004, § 392.
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detention and interrogation centétd=or instance, in the Concluding Observations anRleport of
New Zealand while welcoming the information that Btate party has decided that all prisons will be
publicly managed after the expiry of the contracfuly 2005 and that the contractors are expected t
respect the United Nations Minimum Standards fa ffreatment of Prisoners, the Committee
nevertheless remained concerned about whetherrdwtiqe of privatization, in an area where the
State is responsible for protecting the rights efspns whom it has deprived of liberty, effectively
meets the obligations of the State party under Gogenant and its own accountability for any
violations™®

The dilemma facing human rights monitoring bodeesao-fold. It is outside their competence to tell
the States the way in which they should carry dateSfunctions or model their economic systems.
Every now and then the monitoring bodies come ¢octimclusion that the choices made by the States
may not be ideal for the protection of human rigkitss therefore that a monitoring body may have
the following choices. Either they comment on tleed to make adjustments in the system or they
emphasize positive obligations of States to ensghgs of individuals. In any event, where a State
outsources its functions it should provide for midint safeguards for the protection of human gght

2. Other Monitoring Bodies

Other human rights monitoring instances within theted Nations have adopted approaches similar
to those of the HRC. The most recent general corhmwietne Committee on Economic, Social and
Cultural Rights (CESCR) on the right to work, foraeple, recognizes that various private actors
“have responsibilities regarding the realizationtloé right to work” and that private enterprises -
national and multinational - “have a particularerad play in job creation, hiring policies and non-
discriminatory access to work®. But then, in the same comment, the Committee re¢de the
traditional view that such enterprises are “notrmiby the Covenant. In the context of economic and
social rights, it has been argued that within tlenework of the International Labour Organization
(ILO) a stronger argument could be made for direotporate responsibilities under the core
conventions. Their subject matter addresses aglkgyof employers, including corporations;
corporations generally acknowledge greater respdingi for their employees than for other
stakeholders; and the ILO’s supervisory mechanisi eomplaints procedure specify roles for
employer organizations and trade unions. But dwere the legal responsibilities of corporations
under the ILO conventions remain indirect.

Article 2.1(d) of the International Convention otiniination of Racial Discrimination (ICERD)
requires each State party to prohibit racial dmgration by “any persons, group or organizations”.
Article 5(b) obligates States parties to providei@gprotection against violence and bodily harm,
whether inflicted by governmental officials or bydividuals, groups, or institutions. Besides, the
treaty includes reference to particular sectorglying that the State must regulate and adjudittage
acts of business enterprises in those sectorgIdg(f) requires States parties to undertake obipit

and eliminate racial discrimination in the rightaxfcess to places or services intended for usaéy t
general public, including transport, hotels, restats, cafes and theatres. This is the Convention
which imposes very clear obligations on States wifpect to the regulation of relations between
individuals and entities.

15 Concluding Observations on the USupranote 11, 88 13 and 14; Concluding Observations @w Kealand, UN
Doc. CCPR/CO/75/NZL, 7 August 2002, § 13.
16 Concluding Observations on New Zealand, UN Dd&EP&/CO/75/NZL, 7 August 2002, § 13.

17 CESCR, General Comment No. 18, § 52. For simiararks see CESCR, general comments No. 14, diRa 12, §
20. See also CRC, General Comment No. 5, § 5@k that the State duty to respect “extends ictiped to non-State
organizations.
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It can be noted that, for example, the United Statgered into a reservation upon the ratificatibn
the ICERD as concerns the scope of obligationgdbipit discrimination excluding its responsibility
for acts of private individuals, groups or orgatimas. The Committee on Elimination of Racial
Discrimination (CERD) in 2008 repeated its invitetito the State party to withdraw the reservation
on the scope of the obligations under Articl Zlearly limiting both the scope of the obligaticars
the reach of the Committee in its exercise of thanitoring function over US compliance with the
Convention goes against the very purpose of thes@aion, especially in view of its strong language
as concerns the obligations to regulate the relatb®tween private persons and entities.

The Committee traditionally looks closely at thatistics of criminal justice systems of Statesipart
as concerns prosecution of crimes linked to rasisethnic motivations. It also tries to find out
whether there is legislation outlawing private angations that incite racial or ethnic hatred.

In the Concluding Observations on the State repbNigeria, the Committee expressed its concern
about assaults, use of excessive force, summaopuiaes and other abuses against members of local
communities by law enforcement officers as wellbgssecurity personnel employed by petroleum
corporations. The CERD urged the State Party taecnfull and impartial investigations of cases of
alleged human rights violations by law enforcemefiicials and by private security personnel,
institute proceedings against perpetrators and igeoadequate redress to victims and/or their
families!’® The Committee has been concerned about thosesStatghich foreign companies are
given permission for the exploitation of lands it prior environmental assessments and taking due
regard to the rights of local communitf@s.

A number of principles derive from the work of t8&RD. Already the wording of the Convention
indicates that the States have fairly precise abibgs that concern the regulatory framework to be
adopted with respect to private businesses so agadid and punish acts of racial discriminationeTh
States should also be more assertive in the erenfigheir balancing function between various
interests whereby the interests of local populatiand general interests should not suffer from big
business projects. Such projects should not leaibtations of individual human rights and whenttha
happens there should be a system of investigatioh aaljudication in place. Furthermore, in its
Concluding Observations on Suriname, the CERD recended that the State should also require
“large business ventures” to contribute to the mtiom of human rights. The Committee, concerned
over the lack of health and education facilitiesd amtilities available to indigenous peoples,
recommended to Suriname “the inclusion in agreesneith large business ventures - in consultation
with the peoples concerned - of language speciffnow those ventures will contribute to the
promotion of human rights in areas such as edutatio

The International Convention on the Elimination Af Forms of Discrimination against Women
requires States to take all appropriate measuredirtonate discrimination against women by any
“enterprise” (Article 2(e)). In the area of equglibetween men and women we see particularly
important developments as concerns the obligaiiopssed on private persons and entities. General
Recommendation No. 19 adds that: “the discrimimatinder the Convention is not restricted to action
by or on behalf of Government& The Committee on Elimination of Discrimination agga Women
(CEDAW) requires the adoption of positive measwesaking of affirmative action to improve the
situation of women in the labour marketaind in the spheres of family life and privacy. The
Committee has admitted that the Convention req8tate’s interference, when necessary, in the most

18 Concluding Observations on the United Statesrogfica, CERD/C/USA/CO/6, 8 May 2008, § 11.
19 Concluding Observations on Nigeria, CERD/C/NGA/C®(2005), § 19.

20 Concluding Observations on Guayana, CERD/C/GUYA@@2006), § 19.

2L Concluding Observations on Suriname, CERD/C/6490@004), § 19.

22 General recommendation no. 19 ,Violance agairshen”, CERD, 11th session, 1992.

2 See. e.g., UN Doc. CEDAW/C/LUX/CO/5, 8 April 20@24.
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delicate spheres of women’s life. The Committeedi@arly stated that the “State cannot absolvéfitse
from responsibilities imposed by the Convention, foy instance, passing those to non-governmental
organizations and international donors. While tbeoperation with the private sector is important,
only the State possesses the necessary capacitsesodrces to protect and fulfill women’s rights
under the Conventiorf* The approach of the CEDAW is clearly in favour iofposing more
obligations on States and demanding more respdisiloom them for problems that women continue
to face in various settings.

The UN Special Representative on Business and HuRights in his analysis has come to the
conclusion that the UN human rights treaty bodiestfrequently have expressed conaout State
failure to protect against private party abuseelation to the right to non-discrimination, indigers
peoples’ rights, and labour and health-relatedtsigin view of the mentioned above jurisprudenad an
recommendations of the treaty-monitoring bodies taedwork of other special procedures of the UN,
the obvious conclusion emerges that the list dfi§ieand issues in which the States have positive
obligations to regulate and intervene with privagéations has grown considerably over the last
decades. The scope of such obligations for Stateddatypically involve the following measures:
adoption of appropriate legislation, provision afdicial remedies and compensation where
appropriate. However, as the work in the field ofrfan rights and business shows, notably the Global
Compact initiative of the UN, there is a growingldgue between State and non-State actors such as
businesses with an aim to achieve better compliaiceon-State actors with some fundamental
principles, including human rights. It is true thihé Global Compact asks that businesses not to be
complicit in human rights abuses and requires tim@mto accept such violations by, for example,
security force$® but it is not very specific as to the enforcemetesponsibility for such violations.

In this respect Theo van Boven had clarified, wilile emphasis is on the responsibility of States,
“[t]his approach should, however, in no way be ideed as detracting from a victim’s right, in
appropriate cases, to bring civil action against-state entities™

As concerns the enforcement of these obligatiorth waspect to companies working abroad, the
Committee on Economic and Social Rights (CESR)tsndeneral Comment No. 15 indicated that
States should take steps to prevent their owneciizand companies from violating rights in other
countries. About violations of most fundamentahtgy such as the right to life and the prohibitadn
torture, the HRC and the CERD have observed thaieSincur responsibility for the acts of private
military or security companies contracted to cawy either public or government sponsored private
projects abroad. Holding companies accountableiéh sircumstances will depend on the legislation
of both the host country and the country of incoation. However, if States are to carry out the
recommendations of the UN mechanisms, it appeasttiey have to put in place mechanisms of
criminal and civil law character to hold the comigasnaccountable and that victims should have
effective remedies available to bring claims faslations of their human rights against private pess
and entities in domestic courts.

B. The Inter-American Human Rights Protection System.

Both the Inter-American Court of Human Rights am@ {Commission have pronounced on the
obligations of the States parties to the Americamv@ntion on Human Rights with regard to human
rights violations committed by private partiesidito be noted that the Court has developed a very

24 Concluding Observations to the report submitigélbania, CEDAW, A/58/38 Part | (2003), § 80.

% On Principle 2 of Global Compact see http://wwrglobalcompact.org/AboutTheGC/TheTenPrinciples/
Principle2.html

% gSee Theo van Boven, “The right to restitutionnpensation and rehabilitation for victims of greaslations of human

rights and fundamental freedoms”, in G. Alfredss®nP. Macalister-Smith (eds.)The Living Law of Nations
N.P.Engel, Publisher, 1996, p.353
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strongobligation to prevenhuman rights violations which includes the obligatas concerns acts of
private parties.

In its “Report on Human Rights Situation in the Relc of Guatemala” the inter-American
Commission on Human Rights stated that “the govemtsr must prevent and suppress acts of
violence, even forcefully, whether committed by fibfficials or private individuals, whether their
motives are political or otherwisé”.

Furthermore, the inter-American system has devel@pther far-reaching conceptimiputability of
responsibility to a State for acts or omissiongbate parties. Admittedly, the distinction betwee
State agents and private parties is often a congriexand in the context of Americas the realitieyy m
add to this complexity. This seems to explain kbt need for the development of the obligation to
prevent human right abuses and the wide approacimpatability taken by the Court and the
Commission.

In the Riofrio Massacrecase, when determining the international respditgitnf the State with
regard to human rights violations committed by palitary groups, the Inter-American Commission
on Human Rights clearly stated that “in cases iictwimembers of paramilitary groups and the army
carry out joint operations with the knowledge operor officer, the members of the paramilitary
groups act as agents of the StafeThe Commission was not satisfied by the mere tlaat those
groups where already outlawed by the State it&éfftook into account the evidence that agentsef t
State helped to coordinate, carry out and covahepnassacre and therefore concluded that “the Sate
is liable for the violations of the American Contien resulting from acts of commission or omission
by its own agents and private individuals involiedhe execution of victims®®

The Inter-American Court seems to follow the sampgreach. The case-law of the Court shows that
direct attribution of acts committed by private tgs is not a decisive element in establishing the
international responsibility of a State. It remaih®wever, a first test to be carried out. This is
combined with the obligation to take all necessagasures to prevent human rights violations and
once they occur to respond adequately.

In the Yanonami v. Brasitase, the Commission held that Brazil had breatedights to health and
life of indigenous persons, since it failed to mnetvsettlers from moving in large numbers to the
Brazilian Amazon reserve and thereby bringing disesiolence, and destruction to the Yanomami.

In the Blake case, the Inter-American Court of Human Rights tbthmat a paramilitary group (a so-
called "Civilian Self-Defense Patrol") which hadn"anstitutional relationship with the Army,
performed activities in support of the armed fordesctions, and, moreover, received resources,
weapons, training and direct orders from the GuatemArmy and operated under its supervision”
was ade factoagent of Guatemala and that the actions perpétiay the member of this group
should therefore be imputable to the State.

In theMaritza Urrutia v. Guatemala@ase, during a public hearing the State assentddtiere was no
direct evidence to show that agents of the State wesponsible for the violations committed against
the victim® However, the Court indicated that, in order tabksh that there has been a violation of

27 Cited in Andrew Clapham, “Human Rights Obligataf Non-State Actors”, i€ollected Courses of the Academy of
European LawXV/1, 2006, p. 424.

2 Report No. 62/01, Case 11.6%iofrio MassacreColombia, 6 April 2001, § 51.

2 See alsd9 Merchants v. Colombjudgment of 5 July 2004, §§ 118-123.

30 Report No. 62/01, Case 11.6%iofrio MassacreColombia, 6 April 2001, § 52.

31 Resolution No 12/85, Case 7615, 5 March 1985/httww.cidh.org/annualrep/84.85eng/Brazil7615.htm

32 Blake v. Guatemalgudgment of 24 January 1998, §§ 68-78.

33 Maritza Urrutia v. Guatemalgjudgment of 27 November 2003, § 41.



Ineta Ziemele

the rights embodied in the Convention, it is notessary to determine, as it is under domestic
criminal law, the guilt of the authors or theirention, nor is it necessary to identify individyathe
agents who are attributed with the violatidh&ne passage is worth of particular mention hereesit
expressly stipulates that certain provisions ofAheerican Convention, namely, Paragraphs 4, 5 and 6
of Article 7 “establishobligations of a positive naturthat impose specific requirements on both State
agents andhird parties who act with the toleranceand agreement of the former and who are
responsible for carrying out detentioris.”

In the Velasquez-Rodriguez v. Hondurease, the Inter-American Court noted that: “Aeghl act
which violates human rights and which is initiatpt directly imputable to a State (for example,
because it is the act of a private person or bectesperson responsible has not been identifiul) c
lead to international responsibility of the Statet because of the act itself, but because ofatle of
due diligence to prevent the violation or to regpémit as required by the Conventioi.According

to the Court, due diligence entails a legal dutyordy to prevent human rights violations but also
properly investigate, prosecute and punish thoggoresible for the acts as well as to ensure thaic
adequate compensatidhThe same approach was adopted by the Court inGtenez-Cruz v.
Hondurascase concerning facts similar to those assesséideb@ourt in the Velasqudzodriguez v.
Hondurascase®

The Inter-American Court also set out specific reguents for adequate investigation, stating titat “
must be undertaken in a serious manner and notres@formality preordained to be ineffective. An
investigation must have an objective and be assligdtie State as its own legal duty, not as a step
taken by private interests that depends upon itiative of the victim or his family or upon thedffer

of proof, without an effective search for the trbghthe government®

It is interesting to note that a State’s failureséviously investigate human rights violations catted
by a private party has been seen by the Court apledty of the State in the commission of the
violations which therefore results in internatioredponsibility of the Stat8.

The obligation of a State to investigate and pumidten human rights violations are committed
allegedly also by private parties was addressetheyinter-American Court in subsequent cases on
forced disappearances. Morales et al v. Guatemal#or instance, the Court was concerned with
arbitrary arrests or kidnappings of the victims aesleral murders “committed by armed individuals
wearing military or police dress an others wearglian clothes”. The Court specifies that State
tolerance of such acts is a sufficient nexus ferdttribution of responsibility. “It is not necesg#o
determine the perpetrators’ culpability or intentiity in order to establish that the rights ensédi in

the Convention have been violated, nor is it esaslettt identify individually the agents to whom the
acts of violation are attributed. The sole requieat is to demonstrate that the State authorities

34 Ibid. See also'Street Children” case (Villagran Morales et aljydgment of 19 November 1998 75 and The “White
Van” case (Paniagua Morales et aljiidgment of 8 March 1998, para. 91.

Maritza Urrutia v. Guatemalgjudgment of 27 November 2003, § 71. See alsan Humberto Sanchez, v. Hondyras
judgment of 7 June 2003, § 81.

% Velasquez Rodriguez v. Hondurpsigment of 29 July 1988, § 174.
37

35

“The State has a legal duty to take reasonaklessto prevent human rights violations and to bgenbeans at its
disposal to carry out a serious investigation ofations committed within its jurisdiction, to idifly those responsible,
to impose the appropriate punishment and to entheevictim adequate compensationVelasquez Rodriguez v.
Honduras judgment of 29 July 1988, § 17@pdinez-Cruz v. Honduragidgment of 20 January 1989, § 184.

%  Godinez-Cruz v. Honduragidgment of 20 January 1989, §§ 182-183.

% Velasquez Rodriguez v. Hondurgsdgment of 29 July 1988, § 17Godinez-Cruz v. Honduragudgment of 20
January 1989, § 188.

“Where the acts of private parties that violdte €onvention are not seriously investigated, thpzsées are aided in a
sense by the government, thereby making the Stesg®nsible on the international plane.” Setasquez Rodrigueg,
177GodinezCruz,§ 188.
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supported or tolerated infringement of the riglgsognized in the Convention. Moreover, the State’s
international responsibility is also at issue witestoes not take the necessary steps under itsslmme
law to identify and, where appropriate, punish thghors of such violation$? Although fairly
exhaustive investigation of the acts had beenerwut by the Guatemalan police, the state judiciar
failed to take diligent and effective measures tospcute and, where appropriate, punish those
responsible for the acts.

In an advisory opinion on the Rights of Migrant Wers, the Court stated that the principle of non-
discrimination, which in the Court’'s view may bensalered as a peremptory norm under general
international law, gives rise to effects with redyéo third parties, including individuals. In itpiaion

the Courtinter alia pronounced the duty to ensure that violationdef@onvention are considered as
illegal acts under national latt.Furthermore, the Inter-American Court has spetiatithe duty to
provide appropriate legislation. For instance, \felasquez-Rodriguez v. Hondurdake Court
highlighted that duty to prevent includes the odifign to ensure that human rights violations are
recognized as illegal acts under domestic legsidfl

The case of theMaygna (Sumo) Awas Tingni Community v. Nicaragoacerned the rights to
property of indigenous peoples under the Americanv@ntion. In this case, the Court developed the
jurisprudence earlier established by the Commissitien dealing with the rights of indigenous
peoples'* The Court noted that the State failed to effecyivélimit and demarcate the territory to
which the Awas Tingni Community had a property tigisuch a failure gave rise to an obligation to
“abstain from carrying out, until that delimitatiodemarcation, and titling have been done, actions
that might lead the agents of the State itselfthind parties acting with its acquiescence or its
tolerance, to affect the existence, value, usenfpyenent of the property located in the geogragdhica
area where the members of the Community live any cait their activities.®

The last two examples show that the Court speakoiuthe obligation to legislate and execute.
Undoubtedly, proper national legislative framew@kmportant as to the acts of private parties and
their compliance with international human rightdigditions of a State. It is equally true that whare
State fails to comply with its own legislation thgsovides for more space for abuse in private party
relations.

To sum up, the Inter-American system for the pritecof human rights has developed a number of
important elements as concerns the obligationgateS Parties under the American Convention that
are of relevance for the development of the acahility of private parties for human rights
violations. These elements are as follows. Firsalbfthere is a general obligation to prevent hnma
rights violations by public and private parties.skems that the Court is prepared to accept far-
reaching obligations in this regard as shown byMélasquez-Rodriguease in which the lack of due
diligence in preventing human rights violations vedisibuted to the respondent State. Secondly, the

41 paniagua Morales et al v. Guatemajadgment of 8 March 1998, § 91.

“In summary, employment relationships between ramg workers and third party employers may give rig the
international responsibility of the State in diffat ways. First, States are obliged to ensure wittin their territory,
all the labor rights stipulated in its laws — righderiving from international instruments or doriegtgislation — are
recognized and applied. Likewise, States are nat@snally responsible when they tolerate actiond practices of
third parties that prejudice migrant workers, aithecause they do not recognize the same righteeto as to national
workers or because they recognize the same righiteet but with some type of discrimination.” Segdvisory Opinion
0OC-18/03 of 17 September 2003, requested by theéetriMexican States]uridical Condition and Rights of the
Undocumented Migrant§ 153.

“This duty to prevent includes all those means dégal, political, administrative and culturakur@ that promote the
protection of human rights and ensure that anyatimhs are considered and treated as illegal atish, as such, may
lead to the punishment of those responsible andlfigation to indemnity the victims for damageSé&eVelasquez
Rodriguez§ 177;Godinez-Cruz§ 185.

4 Resolution No 12/85, Case 7615, 5 March 1985/httww.cidh.org/annualrep/84.85eng/Brazil7615.htm
4 The Maygna (Sumo) Awas Tingni Community v. Nicaaguigment of 31 August 2001, § 153.
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test of imputability of certain acts to a Stateoadgppears quite far-reaching in a sense that wdere
State tolerates violations of human rights by thpatties it will incur responsibility. Thirdly, the
obligation to investigate on its own initiative,ogecute and punish and provide the compensation to
the victims has been in detail outlined by the €Caumd the Commission. Fourthly, the human rights
violations have to be outlawed at the nationalllemally, the Court has also elaborated on pesiti
obligations entailed in the Convention. It is i&ing to note that the Court is prepared to extkad
notion of obligations on private persons and egsffi

C. The European Court of Human Rights

The European Court of Human Rights has generalpiadl the traditional view, imposing far-
reaching obligations to protect on States whileilegito them the choice of meat{sArticle 1 of the
European Convention of Human Rights (hereinaftére-Convention or ECHR) reads:

The High Contracting Parties shall secure to evegywithin their jurisdiction the rights and
freedoms defined in Section | of this Convention.

Some scholars have suggested that the Europeane@ayv of Human Rights establishes direct
obligations between individuals. Andrew Clapham iftstance argues that the fact that Convention
only provides for an action of individuals agaigates and not against other individuals does not
preclude the existence of obligations between iddals under the ConventidfhOther scholars find
this argument not convincing because there areasescin which the European Court of Human
Rights (hereinafter - ECtHR) has recognized hotiababligations between non-state actors contrary
to the wording of Article 1 of the Convention, whionly addresses the High Contracting Parties. The
debate in doctrine on the possible horizontal ¢f&the ECHR continues.

In the meantime, the Court in its case-law ha®dt#tiat States parties to the Convention must adopt
measures necessary to protect human rights andbfreespecified by the ECHR with respect to both
actions of a State and that of private personseatities. One can trace the developments by taking
chronological approach. As early ¥sung, James and Webster v. the United Kingdomlj1&g&
Court focused on the absence of legislation toegtotvorkers from being obliged to join a trade
union. British Rail reached an agreement with wailons and started to dismiss the employees who
refused to join these trade unions. The Court rthetithe State is obliged to protect, through e,
freedom of association under Article 11, both widgard to employment in the State and private
sectors? Put another way, the Convention’s Article 11 cevemployment in the private sphere. It is
important to stress that the Court didn’t analyZestler actions of British Rail could be attributed

the Government; therefore Government’s argumeiatisBhitish Railways did not possess the status of
a State organ were unsuccessful. In accordance @apham, this case opened the way for the
conclusion that States have (in addition to thegaktibn to protect individual rights from arbitrary
interference by public authorities) “positive olgligpns to secure the effective enjoinment” of dtrig

to association in trade unions, even where thedinéringement is not done by a State.

46 Supra note 35.

Andrew Clapham has examined extensively the uaraspects of the question of obligations of n@ieSactors. See A.
ClaphamHuman rights obligations of non-state acto@xford: Oxford University Press, 2006; A. Claphdiuman
Rights Obligations of Non-State Actors”, @ollected Courses of the Academy of European, Daw1, 2006

8 |id.

49

47

See the text accompanying notes 77-78.
%0 Young, James and Webster v. The United Kingglmgment of 13 August 1981, Series A, No. 44 @)9849.

51 See Andrew Clapharhjuman rights obligations of non-state actoBxford: Oxford University Press, 2006, p. 353.
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Article 2 of the ECHR protects one of the most fameéntal human rights — right to life. The ECtHR
has developed an important case-law dealing witthations of Article 2 committed by non-state
actors. The said article imposes on States obfigativhich go beyond the mere adoption of relevant
legislation permitting to bring criminal charges faking life.

A classical case, which is often citied in therbterre as the case where the ECtHR dealt withta’Sta
obligation to prevent the murder of an individugl dnother individual, is the case @sman v the
United Kingdont? The facts of the case in brief are as followseAcher at Homerton House School,
London, Paul Paget-Lewis, developed an attachnosvdrts his 15-year-old pupil Ahmet Osman. He
followed the boy home, invited to the class durthg lunch brake, gave him money and small
presents. Lately he started spreading rumors ablnet’s friend, another pupil at the school, Leslie
Green. On several occasions he followed Leslie hohhen the graffiti of the obscene contents
appeared on the walls of the school. Paget-Lewsgelier denied his fault in this regard. It was also
discovered that somebody had stolen the persdeal df Ahmet and Leslie Green from the school,
but Paget-Lewies again denied he had done it. Deession of Paget-Lewis had been brought to the
attention of education authorities and police. Hes\wexamined on three occasions by a psychiatrist,
who decided that he was not mentally ill but shobkl transferred from the school on medical
grounds. He was suspended from teaching dutiesdaridg this period a number of attacks were
made on the Osmans’ property. There was also @&ioollbetween the Paget-Lewis’s car and a car
carrying Leslie Green. During this time, there weegious interviews between the teacher and the
local authorities, as well as between the teachdrpmlice. The car accident was investigated by the
police. Following the attempt to arrest Paget-Lewis left London and travelled around England
hiring cars under his newly-adopted name of Osrhignstole a gun and returned to London, where he
was spotted near Ahmet’'s home. The neighbours tegdo the police, the latter however failed to
react. Paget-Lewis shot dead the father of Ahmet@sand seriously wounded him as well. He then
drove to the home of deputy head teacher, killed dmd wounded his son. Next morning Paget-Lewis
was arrested by the police. On being arrestedatedst“why didn’t you stop me before | did it, hga
you all the warning signs?”

The ECtHR was faced with the complaint broughthmy mother of Ahmet Osman about the failure of
the authorities to appreciate and act on a sefiegming signs that Paget-Lewis represented ageri
threat to the physical safety of her son and fafiilthe ECtHR began by stating that:

[T]he first sentence of Article 2 81 enjoins thatBtnot only to refrain from the intentional and
unlawful taking of life, but also to take appropeisteps to safeguard the lives of those within
its jurisdiction. It is common ground that Statelsligation in this respect extends beyond its
primary duty to secure the right to life by puttimgplace effective criminal law provisions to
deter the commission of offences against the pebsaied up by law-enforcement machinery
for the prevention, suppression and sanctionindgrefaches of such provisions. (...) [T]he
Article 2 of the Convention may also imply in céntavell-defined circumstances a positive
obligation on the authorities to take preventiveeragpional measures to protect an individual
whose life is at risk from the criminal acts of #rer individual>*

In determining the responsibility of a State, thestion before the ECtHR was whether the failure to
take steps by the police to the alleged threatpbyePaget-Lewis at that time was a problem in the
eyes of the Convention. In view of the ECtHR that&wiolated its positive obligation to protect the
right to life when it could be established:

52 Osman v. the United Kingdogno. 23452/94), judgment of 28 October 1998.
% Ibid., § 10.
*  Ibid, §115
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that the authoritieknew or ought to have knowvat the time of theexistence of a real and
immediate risk(italics added — 1Z) to the life of an identifigatividual or individuals from the
criminal acts of a third party and that they failedtake measures within the scope of their
powers which, judged reasonably, might have beeeeted to avoid that risk.

Thus the ECtHR proposed a test for the determinaifathe responsibility of a State under Article 2
of the ECHR. First, the risk must be real and imimiedand the State authorities have to have known
or ought to have known about the existence ofrikis Second, it must be established that thepdail
to respond to this risk. The development of awdsth engages the positive obligation of a State to
act is an interesting approach and the one thatdmypically be adopted by a court. The Court
explained that this was necessary to avoid an isiplesand disproportionate burden to be put on
States. The ECtHR kept in mind the difficultiesdddy State authorities in policing modern socsgtie
the unpredictability of human conduct and the ojpenal choices which must be made in terms of
priorities and resourcé8 Moreover, according to the ECtHR, not every claimigk to life can entail
for the authorities the requirement to take operai measures to prevent that risk from
materializing’’ The ECtHR has citied this passage in the othezscasoking State responsibility for
the failure to protect individuals from killings mmnitted by other individuals. The State is not unde
the duty to foresee the risk to life or to takevergive measures to avoid such a risk. The acceptan
of such a standard would be difficult in view oétbther competing interests and principles thateder
from or are protected by the ECHR. In the wordthefECtHR:

[T]he police must discharge their duties in a manmkich is compatible with the rights and
freedoms of individuals. In the circumstances @ ghesent case, they cannot be criticized for
the attaching weight to the presumption of innoeeacfailing to use powers of arrest, search
and seizure having regard to their reasonably tield that they lacked at relevant times the
required standard of suspicion to use those poaetsat any action taken would in fact have
produced concrete resuffs.

In theOsmancase, the ECtHR, having examined all the factsiecn the conclusion that, first of all,
Paget-Lewis’s attachment to Ahmet Osman could equiiged as constituting a threat to his life, and
that, secondly, it could not be said that the gokoew or ought to have known that the Osman family
was at a real and immediate risk from Paget-Lewis.

Since the first criterion was not satisfied theraswio need for the police to react with the aim to
protect the Osman family. On the contrary, suclioastmight have led to a breach of the rights of
Paget-Lewis. Thus the ECtHR concluded that in fkiergcase there was no violation of Article 2 of
the ECHR.

Since the Osman judgment, the ECtHR has applietegten several other occasions. The case where
both criteria were satisfied wa&ntrova v SlovakiaThe husband of the applicant had physically
assaulted her on a regular basis. On one occaséoapplicant turned to the police and complained
about her injuries after her husband had beatewitieran electric cable. The seriousness of tharynj
was confirmed by a medical certificate. She latéhdvew her complaint. On another occasion the
applicant’'s husband was threatening to kill himsahid their two children with a shotgun. The
relatives of the applicant and later the applichetself called the police and informed about the
incident. When the police came to visit the presiigbey found out that applicant’s husband had
already left the scene. The police officer did notlertake any investigative actions, just took the
applicant to her parents’ home and invited to \tts# police station next morning. On the next day t

% Ibid, § 116.
%6 pid.
57 bid.
% |bid., § 121
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applicant came to the police station and talkedh white officer about her criminal complaint and the
last night’s incident. Later that day applicantisshand shot himself and their two children d®ad.

The applicant complained before the ECtHR aboutState’s failure to take preventive actions. She
argued that the police had been under a positiligation to protect the lives of her children ahatt
they had failed to discharge that obligation. Tehguld have classified her late husband’s threats a
criminal offences and should have investigated taeoh prosecuted him on their own motf8ihe
ECtHR began by citing the Osman judgment as reghrlscope of State’s positive obligations under
Article 2 of the ECHR and then proceeded with tppligation of the Osman test. Since the applicant
was constantly beaten by her husband and sinceathealheady threatened to Kkill the children, the
ECtHR concluded that the actions of the applicamtisband at that time indeed could be qualified as
real and immediate risk. The police knew about éxéstence of this risk since the applicant
complained about it. Since the first criterion veasisfied, the ECtHR found that the situation &t th
time called for the police intervention. The ECtilRther specified which actions the police had to
undertake, but did not do. It came to the conclusiat Slovakia violated Article 2 of the ECHR.

The ECtHR has had to apply the Osman test sevarabtin dealing with complaints about Turkey’'s
failure to protect individuals from violence of non-Statgoas in the context of the instability in the
Kurdish areas of Turkey. Thus, for instance, ires¥asa v.TurkeyMahmut Kayav.Turkey Akkoc v.
Turkey Killic v. Turkey the ECtHR had to deal with the State’s duty toverg the killings by
unknown persons. In all cases the ECtHR first bfoaked whether the risk to life of the victims sva
real and immediate. Despite the government’s dilegs, the ECtHR always found the existence of a
real and immediate risk to the lives of victims déh®n the assessment of the overall situationen th
south-east region of Turkey of which the State amasre or ought to have been aware. The ECtHR
noted the significant number of killings which oomd in that region carried out by so-called
‘unknown perpetrators’. The ECtHR hesitated to prorce on whether official authorities were
directly responsible for those killings and staieat for the State responsibility under ArticleoZarise

it is sufficient to prove that the State failedpevent the killings, even if they were committed b
non-state actors. Since in all cases Turkey ditiingtin order to avert the killings of the victiros
provide them with special protection, the ECtHRrfd@ violation of Article 2 of the ECHR,

A comparison between the Inter-American Court’'sarobf obligation to prevent and the ECtHR’s
approach in applying the real and immediate rigleigon in the above Turkish cases is in place. The
obligation to prevent has arisen or has been inflad by the specific regional context in the
Americas. In situations where a population suffesmsm human rights violations carried out by
military groups while the State should be able trargntee some safety within its jurisdiction, the
human rights court is likely to react by reminditige State of its functions. In Europe, the human
rights court is more likely to be rather reservedcancerns any possible pronouncements on general
obligation to prevent. This explains the need twetlep criteria allowing for an individualized
assessment of the risk. However, once the Couatsis confronted with areas where instability and
violence occurs within the jurisdiction of a Statee approach as to the end result becomes qoge cl
to that of the Inter-American Court.

In the Osmanglu v Turkeycase, the applicant complained about the Staddigré to investigate the
disappearance of his son. The ECtHR held thatvatig the disappearance the life of the applicant’s
son was at a much more real and immediate risktthetrof the other persons at that time. The action
which was expected from the authorities was ngiréwent the disappearance of the applicant’s son -
which had already taken place — but to take préwemtperational measures to protect his life which

% Kontrova v Slovakigno. 7510/04), judgment of 31 May 2007.
0 Ibid., § 48.

51 See judgments of the European Court of Human tRighthe following casesrasa v.Turkey2 September 1998),

Mahmut Kayav.Turkey(19 February 1998Akkoc v. Turkey10 October 2000Xillic v. Turkey(28 March 2000).
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was at risk from a criminal act of another indivadiff The ECtHR went on specifying which steps the
State had to take in order to investigate the gisapance of the applicant's son. The case is
interesting because the ECtHR found that Statet\s tuprotect the life of an individual under Attgc

2 must be observed with special care in circumssmhere there is obviously a higher risk to tfee li
at stake. In other words the nature of State ofatiga for the purposes of Article 2 depends on the
level of risk. This is in line with the logic adagut in the cases that are borne from conflict angtsn

the Member States where the risk to the lives efgbpulation by the very nature of the situation is
high.

The Government tried to escape its responsibifityhe Osmanglu case by stressing that its agents
were not involved in the abduction of the appliteisbn. The ECtHR however expressly pointed out
that for the purposes of State responsibility ieslaot matter whether the violation of Article 2swa
committed by State agents or by private persorisras as the State failed to protect the respective
individual.

In theErgi v Turkeycase, the ECtHR found that the government’s cetieteorism ambush has not
been planned in a way to minimize the risk to @vilcausalities which may have been caused either
by State agents or by other private persons. THelE®eld:

[TIhe responsibility of the State is not confineal dircumstances where there is significant
evidence that misdirected fire from agents of thateShas killed a civilian; it may also be
engaged where they fail to take all feasible préoas in the choice of means and methods of a
security operation mounted against an opposingpgwith a view to avoiding and, in any
event, to minimizing, incidental loss of civiliaifiel Thus even though it has not been established
beyond reasonable doubt that the bullet which ditavva Ergi had been fired by the security
forces, the Court must consider whether the sectwittes’ operation had been planned and
conducted in such a way as to avoid or minimisehéogreatest extent possible, any risk to the
lives of the villagers, including from the fire-pew of the PPK members caught in the
ambust?

The ECtHR also stressed the obligation to ensureffactive investigation and the fact that thisydut
is not confined only to cases where it had beeabéshed that the killings were caused by the State
agents?

The Costello-Roberts v. the United Kingdgit®93) case concerned the corporal punishment in a
private school. The Court had the possibility @belrate on the State obligations under Articlea® a

8 within the context of private education systerheTCourt said that: “The fundamental right of
everyone to education is a right guaranteed equ#dly pupils in State and independent
schools ... . ..[T]lhe Court agrees with the applictimt the State cannot absolve itself from
responsibility by delegating its obligations tovaiie bodies or individuals ...°>The Court therefore
held that the acts of a headmaster of a privatedd@ngaged the responsibility of the State andidou

a violation of the Convention.

The Court elaborated its position on positive dtiigns of States Parties under Article 3 as apipléca
to relations between private persons in #e. the United Kingdomsase. The Court explained its
reading of the Convention as follows:

The Court considers that the obligation on the Higintracting Parties under Article 1 of the
Convention to secure to everyone within their jgidson the rights and freedoms defined in the

52 Osmanglu v Turkey(no. 48804/99), judgment of 24 January 2008, § 76.

8 Ergi v Turkey(no. 23818/94), judgment of 28 July 1998, § 79.

54 Ibid, § 82.

8 Costello-Roberts v. the United Kingdpjmdgment of 25 March 1993, Series A, No. 247-C.
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Convention, taken together with Article 3, requifésites to take measures designed to ensure
that individuals within their jurisdiction are nsubject to torture or degrading treatment or
punishment, including such ill-treatment adminieteby private individuals. Children and other
vulnerable individuals, in particular, are entitleml State protection, in the form of effective
deterrence, against such serious breaches of gistegrity®

In the M.C. v. Bulgariacase, the ECtHR stressed that the State is ldéfi wiwide margin of
appreciation as concerns the means of protectiomdofiduals from acts of other individuals. Claarl
the Court is mindful of the fact that there is mght under the Convention to have another private
person or entity criminally prosecuted and tharehmay be other individual rights at stake which
have to be balanced by the State when decidingn@ppropriate actiofl. Nevertheless, the Court has
pointed out the duty to enact relevant legislafionthese purposes. This duty extends in relaton t
Article 8 issues concerning privacy and family IWéich is typically a very delicate sphere of
relations between individuals. In tMeC. case, the Court explained:

Positive obligations on the State are inherenthim right to effective respect for private life
under Article 8; these obligations may involve #option of measures even in the sphere of
the relations of individuals between themselves.il&/the choice of the means to secure
compliance with Article 8 in the sphere of protentiagainst acts of individuals is in principle
within the State’s margin of appreciation, effeetideterrence against grave acts such as rape,
where fundamental values and essential aspectsivate life as at stake, requires efficient
criminal-law provision$®

The M.C. case confirmed that effective protection of rightsler Articles 3 and 8, even within the
sphere of relations between individuals, requise @n effective investigation and prosecufiofihe
scope of a positive obligation to conduct a diligenwestigation where violence has taken place
between private persons was further elaboratedheér®? members of the Gldani Congregation of
Jehovah’s Witnesses and 4 others v. Geotgise. The case concerned the series of attackgmup

of Orthodox believers on the members of Gldani Cegation of Jehovah’'s Witnesses and their
property which were not properly investigated bg tholice. The ECtHR confirmed that State’s
positive obligation to carry out an official invigition cannot be considered in principle to betkich
solely to cases of ill-treatment by State agenterddver the authorities have an obligation to take
action as soon as an official complaint has bedgdd. Even in the absence of an express complaint,
an investigation should be undertaken if thereotier sufficiently clear indications that tortuneild
treatment might have occurred. A requirement ofrgrtmess and reasonable expedition is implicit in
this context. A prompt response by the authoritefvestigating allegations of ill-treatment may
generally be regarded as essential in maintainifdigoconfidence in their maintenance of the rule o
law and in preventing any appearance of collusioaritolerance of unlawful acts. Tolerance by the
authorities towards such acts cannot but undermidic confidence in the principle of lawfulness
and the State's maintenance of the rule of'faw.

The difficulty of the tasks facing States is wellptured in the Article 8 case-law of the Court
concerning the environmental issues. In the €seell and Rayner v. the United Kingdamwhich

the applicant submitted a complaint under Articled®cerning the noise from the Heathrow Airport
the ECtHR determined that “the existence of largernational airports, even in the densely popdlate
urban areas and increasing use of jet aircraftouitlyuestions become necessary in the interest of a

% Av. the United Kingdorno. 25599/94), judgment of 23 September 1998, EQRI98-V!I.
57 Supra note 58.

68 M.C. v. Bulgaria(no. 39272/98), judgment of 2003, ECHR 2003-XI1,59.
% Ipid., §§ 151, 153.

97 members of the Gldani Congregation of Jehovifithesses and 4 others v. Geor(ji®. 48804/01), judgment of 3
May 2007, § 97.
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country economic well-being” In this case Court found that Government had aekie fair balance
of interests as required under Article 8

In another case dfopez Ostra v Spairthe ECtHR held Spain liable for damages as iedato
prevent a waste treatment plant from polluting bgadnomes violating the applicant’s rights for
private and family life. The case involved the @iem of a waste treatment plant that had been buil
in order to deal with the effluent tanneries in #nea of a town called Lorca in Spain. In this céise
ECtHR took the opportunity to express the geneiakciple that environmental pollution could result
in human rights violations. The Court stated akfed: “Naturally, severe environment pollution may
affect individuals’ well-being and prevent themrrceenjoying their homes in such way as to affect
their private and family life adversely, withougwever, seriously endangering their heafth”.

The ECtHR did not find it necessary to decide whethis amounted to direct interference by a public
authority or whether the question should be analymeterms of a positive duty upon the State — to
take reasonable and appropriate measures to seuepplicants’ rights. Either way, ECtHR found
that the government had failed to act commensyratith the harm being caused by the plant and that
Article 8 had thereby been violated. The ECtHR ftdlye noted that it was irrelevant whether or not
the municipality in question had a legal duty to within Spanish law or whether, if it had such a
duty, it had satisfied the legal requirementshis tegard ECtHR said:

at all events, the Court considers that in thegresase, even supposing that the municipality
did fulfil the functions assigned to it by domed@ov (...) it need only establish whether the
national authorities took the measures necessargrfdecting the applicant’s right to respect
for her home and for her private and family lifeden Article 8 7

In a latter case oGuerra v ltalyat issue were toxic emissions from a fertilizednpl Although at
various stages, the relevant Italian authoritiesatit, the overall government response was suc¢h tha
the factory continued to operate for a consideralgliéod of time before being shut down. A large
number of families in the vicinity of the factorgs well as workers at the factory, were exposed to
large quantities of inflammable gas and other taxibstances such as arsenic trioxide which were
released during the regular course of the factoogyction cycles. There had also been an explosion
which sent 150 people to hospital on account ofeaausenic poisoning. In th@uerra v Italy the
ECtHR slightly amended its earlier approach byipgtforward the requirement that the protection of
family and private life must be efficient. The ®ahowever, is left with a freedom to choose the
means to be used in its domestic legal systemdardo comply with the provisions of the ECHR or
to redress the situation which has given risevimkation of the ECHR?

In the Hatton and others v United Kingdooase, the Heathrow Airport issue appeared agaioréef
the Court but this time the complaint, brought bg tndividuals living in the vicinity of the airppr
concerned the so-called 1993 Scheme — a governhpgotgamme which eased the quota regime for
the night flights. As a result, the applicants stdfl from sleep disturbances. This case however was
absolutely different from the previous cases befitve ECtHR concerning the noise around the
Heathrow Airport since it involved a particular gommental act (1993 Scheme) which worsened the
status quoof the applicants. This time the ECtHR held thata particularly sensitive field of
environmental protection, mere reference to th@ewcoc well-being of the country is not sufficient t
outweigh the rights of the others. It also consdethat the States are required to minimize, aagar
possible, the interference with the individual tigh respect for home and private and family IFer

this purpose, the States must try to find altemeagolutions and must seek to achieve their aintisan

T powell and Rayner v. the United Kingdgomigment of 21 February 1990, Series A, No. E722.
72 Lépez Ostra v Spajjudgment of 9 December 1994, Series A, No. 303 § 25.

 lpid., § 55.

7 Guerrav ltaly(no. 14967/89), judgment of 19 February 1998, §§78-74.
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least onerous way as regards human rights. In ¢oddw that a proper and complete investigation and
study with the aim of finding the best possibleusioh which will, in reality, strike the right balae
should precede the relevant projécthe ECtHR found that in this case the State faitedchieve a
fair balance between economic interests and thietsrigf applicants to private and family life,
therefore Article 8 of the ECHR was breached.

No doubt, it is difficult for the European Courtldtiman Rights to pronounce on economic or security
policy choices taken by the States. However Hha#on case is instructive and suggests that the Court
may consider it necessary to point out that thdeSkas resorted to a policy decision which
disproportionately interferes with individual right

Finally, one should mention relatively recent casesvhich a debate as to the possible horizontal
effect of the Convention as between private persons entities has taken place and which show
prospects for future developments of the casedlavthe J.A. Pye (Oxford) Ltd and J.A. Pye (Oxford)
Land Ltd v. the United Kingdom (20033se, the Court had to look into the operatiorheflégislation

on adverse possession in the United Kingdom. Tipdicamt companies lost the beneficial ownership
of 23 hectares of agricultural land as a resuthefoperation of the 1925 and 1980 Acts to a squatt
after 12 years of adverse possession. The companieplained about a violation of the right to
property under Article 1 of Protocol 1. The Couplained:

The responsibility of the Government in the presase is therefore not direct responsibility for
an executive or legislative act aimed at the applicompanies, but is rathiaeir responsibility

for legislation which is activated as a result bétinter-actions of private individua{gmphasis
added): in the same way as the lawlames and othemnwas applied (and the Government were
responsible for it) because private individuals maduested enfranchisement, in the present
case the law was applied to the applicant compaméswhen the pre-existing conditions for
the acquisition of title by adverse possessionbesh met. ...

[...] the Court has underlined thétis not in theory required to settle disputesaoprivate
nature It can nevertheless not remain passive, in esiegithe European supervision
incumbent on it, where a domestic court's integiieh of a legal act appeared “unreasonable,
arbitrary or ... inconsistent ... with the pringpl underlying the Convention’Pla and
Puncernau v. Andorra no. 69498/01, 859, ECHR 2004-VIIl). When disings the
proportionality of a refusal of a private televisiccompany to broadcast a television
commercial,the Court considered that a margin of appreciativas particularly essential in
commercial mattergVgt Verein gegen Tierfabriken v. Switzerland. 24699/94, § 69, ECHR
2001-VI). In a case concerning a dispute over tierpretation of patent law, and at the same
time as noting that even in cases involving litigatbetween individuals and companies the
State has obligations under Article 1 of Protocol Nl to take measures necessary to protect the
right of property, the Court reiterated that itstydis to ensure the observance of the
engagements undertaken by the Contracting Padigket Convention, and not to deal with
errors of fact or law allegedly committed by a omatil court unless Convention rights and
freedoms may have been infringekhfeuser-Busch Ine. Portugal cited above, § 83f

As can be seen, in the field of property rightst&tehave been granted a fairly broad margin of
appreciation. Typically, these disputes would bdtlest in the framework of domestic civil
proceedings and the European Court of Human Rigfitsnot substitute its judgment for that of
domestic civil courts. This does not mean thataderpositive obligations are not developed with
respect to the peaceful enjoyment of property, antigular the obligation to compensate and the
prohibition of discrimination.

S |bid, § 97.

6 J.A.Pye (oxford) Ltd and J.A.Pye (Oxford) Land ktcdthe United Kingdonfno. 44302/02), judgment of 30 August
2007, 88 57, 75.
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In the Pla and Puncernau v. Andorrease, the question as to the role of the ECHRisputes
between private persons of a classical civil laturewas tested further. The case concerned atdispu
over the interpretation of a will. National coudstermined that adopted sons were not entitled to
inherit the mother’'s estate. As stated by dissgntindge Garlicki, a will contained a clause
discriminating against adopted children. Classjcal will is a private acpar excellence Judge
Garlicki identified the question for the Court adldws: to what extent the Convention enjoys a
‘horizontal’ effect, that is, an effect prohibitirggivate parties from taking an action which inteefs
with the rights and liberties of other private es® If translated into the terminology more comiyion
used by the Court, the question is as followshis $tate under an obligation to either prohibit or
refuse to give effect to such a private action?

The Court explained the extent and the way in whtitbuches upon the relations between the private
parties in the following manner:

Admittedly, the Courtis not in theory required to settle disputes of lagly private nature
(emphasis added). That being said, in exercisiegihropean supervision incumbent onitit,
cannot remain passive where a national court’s riptetation of a legal act, be it a
testamentary disposition, a private contract, a lguldlocument, a statutory provision or an
administrative practice appears unreasonable, adnit or, as in the present case, blatantly
inconsistent with the prohibition of discriminati@stablished by Article 14 and more broadly
with the principles underlying the Conventi@eelLarkos v. CyprugGC], no. 29515/95, §§ 30-
31, ECHR 1999-).

In the present case, the High Court of Justicdarimetation of the testamentary disposition in
guestion had the effect of depriving the first aqgoit of his right to inherit under his
grandmother’'s estate and benefiting his cousin'sgbters in this regard. Furthermore, the
setting aside of the codicil of 3 July 1995 alssutted in the second applicant losing her right to
the life tenancy of the estate assets left herdnydte husband.

Since the testamentary disposition, as worded bl@a Pujol Oller, made no distinction
between biological and adopted children it wasnemtessary to interpret it in that way. Such an
interpretation therefore amounts to the judiciaprdetion of an adopted child’s inheritance
rights.””

In other words, the Court considered that the asticontrary to the Convention derived from the
Andorran courts’ decisions and not from the way wik of the private person was worded. Two
judges dissented on this point.

The two cases show the difficulties that the Cdaces as to the assessment of the obligations that
may ‘indirectly’ derive from the Convention prohibig private persons from taking actions. The
Court primarily examines the actions of State bsdiea legislation or judicial and executive
decisions. Furthermore, as suggested by Judgeciathere must be a difference between the level
of protection against a private action and thelle¥@rotection against State action. This may kel

true where classical civil law transactions areceoned. Nevertheless, the prohibition of torturesinu
entail the same level of protection whether thegatl perpetrators are State or private agentstriié

that there is a difference in terms of how stie positive obligations are and what margin is teft

the States in implementing their obligations. Thigetence, however, is more in the nature of the
rights. It seems to become less dependent on theranf a violation.

To sum up, as Judge Spielmann has identified, #weréhree methods that the Court uses in order to
extend the application of the Convention in respédhe relations between the private partfes.is

7 Plaand Puncernau v. Andori@o. 69498/01), judgment of 13 July 2004, ECHRZ0W¥/11.

8 See Dean Spielmann, “European Court of HumantRigforth-coming, on file with author).
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through the development of positive obligation$Stdtes, the interpretation of private law instrutaen
in the light of the Convention and the balancingvate rights in the light of general interébt.

As shown, there is a gradual evolution of the saoipgsubstantive rights and obligations of States to
ensure that in relations between private persod<seatities the Convention is complied. The question
that remains to be addressed concerns the juimdicf the Court over human rights violations
allegedly committed by such entities as PMCs abiaradi the imputability of their acts to the States
Parties to the Convention. The judgments in igsa v Turkeyand thelslamic Republic of Iran
Shipping Lines v Turkegase can be instructive as to the principles tih@tCourt will look at in
dealing with the question of jurisdiction and imgoitity. In thelssacase, the Court recapitulated its
understanding of the notion of jurisdiction. Iteaked to “the term’s meaning in public internationa
law”.®° As concerns “the acts of Contracting States pewéor outside their territory or which produce
effects therein (‘extra-territorial act’)”, the Caueiterated its previous case-law by saying that:

[A] State may also be held accountable for viokatad the Convention rights and freedoms of
persons who are in the territory of another Statewvho are found to be under the former
State’s authority and control through its agentsrapng — whether lawfully or unlawfully — in
the latter State. ...Accountability in such situatiostems from the fact that Article 1 of the
Convention cannot be interpreted so as to allowageSparty to perpetrate violations of the
Convention on the territory of another State, whtatould not perpetrate on its own territdfy.

The Court has accepted the principle that a juiszhial nexus can be established where State agents
are in control of individuals in the other Statlethle principle announced by the Court in the. the
United Kingdomcase is kept in mind and is combined with the qiple that the Contracting States
should not support abroad something that they dosapport at home, there is a way to bring the
actions of PMCs within the scope of the Conventidhe national regulation and the terms of
contracts for PMCs will be important in such a csisee one will have to determine whether one can
consider PMC personnel as State agents in a skaséhey are carrying out tasks entrusted by the
State.

The case-law of the Court determining what entitesistitute ‘governmental organizations’ as
opposed to ‘non-governmental organizations’ havddborne in mind. Typically, the Court would
include legal entities which participate in the rekge of governmental powers or run a public servic
under governmental control within the scope of gomeental organizations. The Court has said that
“account must be taken of [entity’s] legal statusl,awhere appropriate, the rights that status gives
the nature of the activity it carries out and tleatext in which it is carried out, and the degrée o
[entity’s] independence from the political authiedt' for the purposes of drawing a distinction
between governmental and non-governmental orgaoiest Once again, if confronted with a case of
a PMC the Court will have to determine the posstlaienection with the respondent State. It may be
quite clear that PMCs are commercial companieghaubature of their activities and the context may
indeed distinguish them from the other businesééwether that may be sufficient to hold the State
responsible for the purposes of the Convention mesrta be seen. In this connexion, in additionh® t
above referrec€ostello-Roberts v. the United Kingdaase thé/an Der Mussele v Belgiuoase can

be relevant. It is to be recalled that in this cas®ung lawyer complained that the scheme devdlope
by the professional association of lawyers in Befgiwhich obligated him to represent individuals for
reduced fees represented a violation of his rightser Article 4. Since the scheme was imposed by a
private organization, the Government tried to avtidesponsibility for the infringement of the ig

of the applicant. The ECtHR was not convinced ey @overnment's argument and stated that under

" For a recent example, sEeans v. the United Kingdqrmo. 6339/05), judgment of 10 April 2007.

8 |ssa and Others v. Turképo. 31821/96), judgment of 16 November 2004, EC19R4 - , § 67.

8 Ibid., 88 68, 71.

82 |slamic Republic of Iranian Shipping Lines v. Turkeo. 40998/98), judgment of 13 December 2007,.§ 79
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national law the association of lawyers had the grotw compel lawyers to defend individuals for a
reduced fee. Thus the association of lawyers wagerred by the law of the State to exercise certain
governmental functions and this was attributablBetmium®® Indeed, the nature of the functions that
a PMC might be asked to carry out by the State bef a decisive importance as well as the
national legislative framework. The question ofihtition of responsibility to a State for actions o
omissions of a PMC does not prejudice the evolvérogthe scope of positive obligations, as shown
by the case-law on Articles 2, 3 and 8, and thes possibility for the Court to expect that that&
enact certain legislation applicable to such corrggand develop relevant enforcement mechanisms.

D. Conclusions

One can clearly observe that all human rights maish@s through the various methods adapted to
their specific mandates have advanced towards rigpl8tates more and more responsible for acts of
private persons and entities. The developmentehtition and scope of positive obligations of State
has provided the monitoring bodies and the coulitts important powers to demand certain actions to
be taken by the States that, by extension, restrécfreedom of action of private persons and iestit
where rights of other persons or important pubiteriests, even fundamental values, are concemed. |
other words, the classical understanding that hurigiris exist and are to be enforced within the
framework of the relations between the individuaitgl the State or public authorities has probably
never really corresponded to the reality of soo#étions and the legal regulation therein. Private
persons and entities can and do violate the rightee other private persons and entities. Dependin
on the issue, it either may not be acceptablelairadt least call for a balancing between thetagh
concerned by the competent authority. As the sumesented above shows, the human rights
mechanisms by demanding that States adopt varfetyeasures have made them more engaged even
in very delicate areas of the relations betweewagei persons, such as the area of private andyfamil
life. It is true, however, as confirmed by the ckse of the European Court of Human Rights, any
further development of positive obligations shougktefully weigh all the interests at stake, such
individual freedoms, rights of the others and pubiierests.

3. Duties of Private Persons and Entities under International Human Rights Law
A. Duties

It is interesting to note that the drafters of theiversal Declaration of Human Rights considered it
important to have a separate provision on dutiesutds the community. The Universal Declaration of
Human Rights (UDHR) in Article 29 states that:

(1) Everyone has duties to the community in whitdna the free and full development of his
personality is possible.

(2) In the exercise of his rights and freedomsygee shall be subject only to such limitations
as are determined by law solely for the purposgecfiring due recognition and respect for the
rights and freedoms of others and of meeting teergguirements of morality, public order and
the general welfare in a democratic society.

(3) These rights and freedoms may in no case becisgd contrary to the purposes and
principles of the United Nations.

However, the concept of duties is followed by arpamant safeguard in paragraph 2 of the article
which is subsequently taken up in the relevant hunghts treaties and which limits the possibitity
restrictions on individual human rights in the nasfh¢he society or the other persons.

8  Claphamsupranote 47, p. 382.
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The only other instrument which has developed tbgon of duties of individuals is the African
Charter on Human and Peoples’ Rights in its ChdptEr example, Article 27 states:

1. Every individual shall have duties towards faisily and society, the State and other
legally recognized communities and the internaticoanmunity.

2. The rights and freedoms of each individual shallelkercised with due regard to the
rights of others, collective security, morality acmmmon interest.

It is to be noted that this Chapter has been censibtlas rather controversial possibly leading tesab
of human rights by the governmefitsThe concept of duties in the African Charter appéa differ
from the scope and the idea embodied in the UDHR fact that the notion of duties can be tricky
was noted by Opsahl & Dimitrijevic who summed up ttangers built into this notion as follows:

Making the enjoyment of human rights dependenthenfalfilment of duties towards the State
has a suspiciously illiberal ring; it has too fregtly served as a cover to deny human rights
altogether or to delay progress in this field.

... They are often said to concern values that haen lexpressed in human rights terminology,
sometimes called a “third generation” or “dimensiohhuman rights, respectively “collective”
or “solidarity” rights. Behind this terminology argerious concerns such as development,
security, peace, and the environment. But the IEie needs cannot simply be met by
recognizing new individual rights; rather thereaiseed for more international law, setting out
more duties and responsibilities for individuaks yeell as for groups and Staf8s.

The authors admit that the existing framework dérinational law offers sufficient possibilities to
protect the existing human rights provided the rme@ms for holding private persons and entities and
States responsible are strengthened.

The fifth preambular paragraph of both UN Covenaefers to the individual’'s “duties to other
individuals and to the community to which he belghgVhere the provisions allow for legitimate
restrictions and the balancing of interests, timaplies certain obligations of private persons and
entities with respect to the others. Both the ICGIPR the ECHR accompany the idea of permissible
restrictions with another safeguard. For examplécke 18 of the ECHR provides that:

The restrictions permitted under this Conventiorth® said rights and freedoms shall not be
applied for any purpose other than those for witiely have been prescribed.

In this way the human rights treaties follow thgulation of human rights as originally conceived in
the UDHR. Private persons and entities have tozee#that living in the society with others may lgin
about certain restrictions on their rights anddmas. However, these restrictions should be negessa
and justified and should not deprive anyone of bey essence of the rights. The reasons for this
structure of international human rights law carfdaend in the very idea of human rights. As Rosalyn
Higgins puts it: “Human rights are rights held slynby virtue of being a human person. They are part
and parcel of the integrity and dignity of beinghaman person. And, although they may most
effectively be implemented by the domestic legatey, that system is not the source of the right”.
If we bring this definition further and place ittiin the context of the current research, we walg
that private persons and entities are no moreleshtihan the States to violate integrity and digoit
another human being. In other words, just becausguixtaposition involves two private persons the

8  See Torkel Opshal and Vojin Dimitrijevic, ,Arties 29 and 30, in Alfredsson &Eide (ed$he Universal Declaration
of Human Rights. A Common Standard of Achievenigré Hague, Boston, London: Martinus Nijhoff Pahérs,
1999, pp. 639 — 640.

8 Ibid., pp. 641-642.

8  See Rosalyn Higgin®roblems and Process. International Law and HowWse It Oxford: Clarendon Press, 1994, p.
96.
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human right does not disappear. PMCs are no exceptithey too bear duties towards the other
individuals and the society. The UDHR saw very\ean that the States will bear the responsibility
for balancing the rights and duties of individuals.

B. Abuse of Rights

Furthermore, Article 30 of the UDHR determines &eotimportant element in the structure of
international human rights law later taken overabythe relevant human rights treaties. It defities
notion of prohibition of abuse of rights as follaws

Nothing in this Declaration may be interpreted mplying for any State, group or person any
right to engage in any activity or to perform amy aimed at the destruction of any of the rights
and freedoms set forth heréi.

The prohibition of abuse of rights has had an ¢ffecthe purposes of access to international human
rights enforcement bodies. For example, the Eumo@eaurt of Human Rights has applied Article 35 §
3 in declaring the application inadmissible whewrahsidered that the applicant abuses the right of
application® The Court has also applied a wider notion of atfsgghts under Article 17 which
states:

Nothing in this Convention may be interpreted apliimg for any State, group or person any
right to engage in any activity or perform any aithed at the destruction of any of the rights
and freedoms set forth herein or at their limitatio a greater extent than is provided for in the
Convention.

In theKiihnendecision the European Commission of Human Righggained the scope of Article 17
by saying that it “covers essentially those righitéch will facilitate the attempt to derive therafin a
right to engage personally in activities aimedhat destruction of any of the rights and freedonts se
forth in the Convention. In particular, the Comsid®m has found that the freedom of expression
enshrined in Article 10 (Art. 10) of the Conventioray not be invoked in a sense contrary to Article
17 (Art. 17) (see Nos. 8348/78, 8406/@@immerveen and Hagenbeek v. the Netherlamuc.
11.10.79, DR 18 p.187}*

It is true that even if the treaty-monitoring badimay refuse their availability to the individualsd
legal entities, something which they do in excemiacircumstances only and which can be seen as a
kind of a punishment for acting contrary to humaghts, this is only an indirect way of ensuring
responsibility at an international level and ilet to discretionary powers of the monitoring bexli
Nevertheless, such a tool exists.

4, General Conclusions and Some Suggestions

It seems that the existing human rights law costailh the necessary elements to hold such specific
legal entities as private military or security qactors accountable for human rights violationseréh

8 Common Article 5 (1) of the ICCPR and ICESCR jies that the Covenants should not be interpreseiinglying
“for any State, group or person any right to engageny activity or perform any act aimed at thetdection of any of
the rights ... recognized herein”.

8  SeeMohammad Hossein Bagheri and Malihe Maliki v. thetHérlands(no. 30164/06), decision of 15 May 2007. The
decision states: “The Court reiterates that aniegjn may be rejected as abusive under Article§838 of the
Convention, among other reasons, if it was knowilglsed on untrue facts (see, as to abuse ofgheai application,
Varbanov v. Bulgariano. 31365/96, § 36, ECHR 2000-Rppov v. Moldova (no. 1o. 74153/01, 8§ 48, 18 January
2005;Rehak v. Czech Republidec.), no. 67208/01, 18 May 2004; dterétchachvili v. Georgiddec.), no. 5667/02, 2
May 2006).”

8 Michael Kithnen v FR&dec.), no. 12194/86, 12 May 1988.
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are a number of elements that are of a particaippitance and that may need to be strengthened. The
obligation to prevent which, as shown, is very veidleloped both at the UN level and by the Inter-
American Court may need to be further elaboratatlimithe European setting. There may be a room
for a common European legislative initiative. THea could be explored to draw upon the experience
of the so-called human rights conditionality claissommon in the EU’s enlargement and co-
operation projects. The States could be requireimhdert such clauses in contracting some of their
tasks to military or security companies.

In this context, the fact that PMCs are an impdrtaality because States resort to their assistance
carrying out the functions that typically would lealveen ensured by the States themselves should not
be used to absolve States from their responsibility the contrary, as done before by the UN
monitoring bodies and the ECtHR when pronouncingrenresponsibility of States for acts within
private sector, the States should be held resplenfsib human rights violations where PM/SCs have
been entrusted with functions of responsibility olveman beings.

The question of a remedy for victims of human mghiolations remains a difficult one. Where a
contract is governed by the domestic law of thecalted sending State, the relevant legislative
framework and the terms of the contract will be amant. Normally, there has to be a remedy in civil
law for the breach of contract. However, the acdesthe foreign courts by the victims, residents
abroad will not be a simple issue. It is therefibrat the focus of attention should be the obligatd
the States to ensure a proper criminal investigatiod prosecution. This approach would follow the
approach of the regional courts where in the exgsjurisprudence they require the enactment of
criminal remedy and the carrying out of a diliggmtestigation for acts of violence between private
persons.

The question of the access to the European Coutiuafan Rights should also be looked at. In this
context, the issues of jurisdiction and imputapilitill have to be solvedA priori, where it can be
established that the staff of a military companyl lza control over the victims of human rights
violations and the Court would be prepared to acdegt the contract between the State and the
company whereby the State pays the company faertgdces can assimilated to the test of a political
and financial support, its jurisdiction could béaddished, even if the company is institutionatyally
independent from the respondent State. Again, fsathe jurisdiction purposes of the Court a
particular legislative framework in Europe would useful since it would allow the Court to look into
positive obligations of the States as concernd#tgviour of private military contractors in cangi

out their contracts.

In the end, it should be reiterated that indeeerivdtional human rights offers various ways of hgd
PM/SCs accountable for their actions. However,ghgsra need for some political will and for cases
being brought to the courts so as to test the osians reached in the scholarly writings.
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