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(1) Facts and Procedure
The discovery of the bovine spongiform en-
cephalopathy («mad cow disease») in several
Member States in 2000 prompted the Commis-
sion to authorize a range of measures aimed at
preserving consumer confidence in the meat
products produced within the Community and 

to increase falling consumption. The specific
measures included mechanisms for withdrawing
certain quantities of cattle from the market in
order to stabilize supply in relation to demand and
authorizations for state aid in the beef sector.
These measures were deemed insufficient by
farmer communities which caused uncontrolled
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and sometimes violent protests in France in-
volving blockage of abattoirs and illegal actions
preventing imported meat from being delivered
into the country. Concerned with the growing in-
stability in the sector, the French Minister of Agri-
culture moderated an agreement (the Agree-
ment) between the federations of stock
farmers and slaughterers on the minimum
slaughterhouse entry price scale for culled
cows (cows which had been used either for re-
production or milk production) and a temporary
commitment to suspend imports, which
made no distinction between types of beef. The
participating associations included FNCBV (a fed-
eration of over 300 cooperative groups of produc-
ers in the cattle, pig and sheep-farming sectors
and some 30 slaughter and meat-processing
groups or undertakings in France), FNSEA (the
main French farmers’ union comprising 33 spe-
cialized associations representing the interests of
each type of producer, including FNB, the national
cattle association, and FNPL, the national milk pro-
ducer’s assoctiation) and JA (the young farmers’
association representing FNSEA members under
35 years of age). 

In November 2001, the Commission sent a letter
of formal notice to the six federations which
had signed the Agreement in 2001 stating that
the facts which had come to its knowledge indi-
cated that the Community competition rules had
been infringed and requesting the federations to
submit their observations and proposals. In June
2002, after a series of investigations, the Commis-
sion adopted a statement of objections addressed
to the six federations which were signatories to
the Agreement and requested them to submit the
accounting balance sheets for years 2001 and
2002 respectively in order to make the turnover
calculations. In April 2003 the Commission adopt-
ed its decision (the Decision),1 finding that signa-
tories of the Agreement infringed Article
81(1) EC by fixing a minimum purchase price for
certain categories of cattle and suspending im-
ports of beef into France. The Commission found
among others that the Agreement was not neces-
sary for attaining the objectives of the Common
Agricultural Policy set out in Article 33 EC and re-
fused the exemption provided for by Regulation
No 262 in favor of certain activities connected with
the production of and trade in agricultural
products. In determining the amount of fines
imposed on the participating federations the
Commission took into account a number of ag-
gravating circumstances. For instance, it increased
the fines on FNSEA, FNB and JA by 30% because
their members had used violence to compel the

slaughterers’ federations to adopt the Agree-
ment; it increased the fines of all the associations
by 20% as they continued the agreement in secret
after the letter of formal notice issued by the
Commission; it took into account the preponder-
ant role allegedly played by FNB in the preparation
and implementation of the infringement by in-
creasing its fine by 30%. At the same time,
pursuant to Section 5(b) of the Guidelines,3 the
Commission took account of the specific circum-
stances of the present case – particularly the eco-
nomic context marked by the crisis in the industry
– and reduced the resulting fines by 60%. 

FNCBV, on the one hand, and FNSEA, FNB, FNPL
and JA, on the other, challenged the Deci-
sion before the CFI seeking its annulment or,
in alternative, the cancellation of the fines im-
posed on them or the reduction of their amounts.4

After the review of the legitimacy of the Commis-
sion’s decision and method used for calculation of
fines (based on the turnover of the federations’
members) the CFI reduced the amounts of fines
imposed on the participating federations and dis-
missed the rest of the claims. The parties further
appealed to the ECJ asserting inter alia that
the CFI has distorted some of the evidence and
that the Agreement was not anticompetitive. As
the ECJ has dismissed these grounds of appeal be-
cause it had no jurisdiction to establish the facts or
to examine the evidence which the CFI accepted
in support of those facts,5 present case note will
focus on the issue that has been elaborated by the
ECJ – that of the methodology for the calculation
of fines for infringement of EC competition law.
On that issue, the appellants asserted an error of
law in that the CFI had refused to accept that the
Commission infringed their rights of defense
by failing to mention in its statement of objections
that any fine would be calculated taking into ac-
count the turnover of the appellant federations’
members. As those federations could not have
foreseen such a change in calculation
method and therefore had no opportunity to de-
fend themselves on that point, the CFI should
have recognized the infringement of their rights
of defense committed by the Commission in the
statement of objections it adopted.

FNSEA, FNB, FNPL and JA, supported by the
French Republic, claimed that the CFI had erred in
law when it held that the upper limit on fines fixed
in Article 15(2) of Regulation No 176 could be cal-
culated taking into account the turnover
of their members and not that of each federa-
tion. The appellants characterized the CFI’s ap-
proach as radical departure from the well estab-
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lished standard, namely the taking into account of
the turnover of the members of an association of
undertakings in the calculation of that limit is sub-
ject to the condition that such association may,
under its internal rules, commit its members. The
French Republic argued in the alternative that
since the appellant federations had no power to
commit their members, the CFI should not
have accepted the taking into account of their
members turnover in calculating the limit on the
fine fixed in that provision without enquiring
whether the Agreement had actually had an ef-
fect on the market in beef and veal. FNCBV added
that such a departure from the case-law, unac-
companied by an adequate statement of reasons,
was contrary to the principle of legal certainty
since the undertakings concerned could not dis-
tinguish the circumstances in which the ceiling of
10% fixed in Article 15(2) of Regulation No 17
would be determined by reference to the turnover
of an association of undertakings from those in
which it would be determined vis-à-vis the total
turnover of the members of that association. 

Similarly, FNCBV alleged a contradiction in the
CFI’s reasoning regarding the principle of non-
aggregation of sanctions. Accordingly, the
CFI on one hand had emphasized the signature,
participation, responsibility, individual role and the
implementation of the Agreement by the appel-
lant federations to justify the fact that the sanc-
tion was imposed on them and not on their mem-
bers. On the other hand, the CFI had noted that
the Agreement did not concern the appellant fed-
erations’ activities, that the measures adopted did
not affect them, that the agreement was conclud-
ed directly for the benefit of those federations’
members and finally that the agreement was put
into effect by those federations’ members. The
French Republic equally took an issue with the fact
that the Commission imposed no sanction on the
basic members of the appellant federations and at
the same time took into account the turnover of
their members in the calculation of the 10% limit
based on the fact that the Agreement was con-
cluded directly for their members’ benefit and in
cooperation with them. 

The last challenge of the Commission’s fining
methodology in the present case also concerned
the issue of non-aggregation, albeit in a different
context. The appellant federations argued that by
calculating the fines based on the turnover of the
individual members of each federation the Com-
mission had infringed the principle of non-aggre-
gation, because some of the federations have
common members and as a result the turnover

of such members had been taken into calculation
for several times. According to the appellants, the
CFI should have held that none of the four feder-
ations had interests independent of their common
members and those of the three other federations
and should not have upheld the Commission’s
method of calculating the fines on each of the
federations, which was based on the aggregate
turnover of their members. The appellant feder-
ations suggested that a single federation, be it
FNSEA or be it FNB, each bringing together the en-
tirety of its common members, could be subjected
to a common sanction taking into account the fi-
nancial capacity of their members, and that the
sanction imposed on the other three federations
should take into account only the amount of their
own income. The French Republic, concurring
with appellants, submitted that by taking into ac-
count the turnover of common members while
calculating the fines for each participating feder-
ation the Commission had in fact overestimated
their economic power and imposed a dispropor-
tionate fine.

(2) Judgment
Analyzing the applicants’ claim that their proce-
dural rights had been infringed by the Commis-
sion, the ECJ held that the Commission fulfils its
obligation to respect the undertakings’ right to be
heard if it indicates expressly in the statement of
objections that it will consider whether it is appro-
priate to impose fines on the undertakings con-
cerned and if it sets out the principal elements of
fact and of law that may give rise to a fine, such as
the gravity and the duration of the alleged in-
fringement and the fact that it has been commit-
ted «intentionally or negligently».7 Regarding the
parties’ arguments alleging the novelty of the
Commission’s methods of calculating the fines,
the ECJ noted that such methods are not new
and that the practice of taking into account the
appellant federations’ members’ turnover in the
calculation of the fines has been upheld by the
Community courts.8

Addressing the appellants’ submission regarding
the calculation of fines based on the
turnover of the individual members of a
federation, the ECJ aligned itself with the CFI and
noted that as a general rule the upper limit of
10% fixed in Article 15(2) of Regulation No 17
may, according to settled case-law, be calculated
taking into account the turnover of all the under-
takings which are members of an association of
undertakings, at least if that association has
power to bind its members. However, in the same
way that case-law does not rule out the possibility
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that, in certain cases, the turnover of the members
of an association could also be taken into account
even if the association does not possess formal
power to bind its members. The ECJ found that
the appellants’ objections to such a method of cal-
culation was based on the incorrect reading of
Finnboard where the ECJ had, in the view of the
appellants, ruled out the taking into account of
the turnover of the members of an association of
undertakings if the association does not have the
power to bind its members. The Court referred the
parties to the Opinion of AG Mazak,9 who noted
that it is clear from the context of the ECJ’s judg-
ment in Finnboard that the undertakings which
were members of the association on which the
Commission had imposed a fine had not been im-
plicated in the commission of the infringement. It
was in those circumstances that the Court held, as
regards the imposition of a fine on an association
of undertakings whose own turnover most often
does not reflect its size or power on the market,
that the Commission may take into account the
turnover of the undertakings which are members
of that association in order to determine a sanc-
tion which is deterrent but, for that to be the case,
it is necessary that the association has, by virtue of
its internal rules, power to bind its members.

ECJ highlighted the difference between the two
factual settings stating that as in the present case
the members of an association of undertakings
have participated actively in implement-
ing an anti-competitive agreement, those
members’ turnover could be taken into account
for the purposes of determining the sanction,
even if the association in question, in contrast to
the situation referred to in Finnboard, has no
power to bind its members. It has therefore up-
held the CFI’s position that such a method of im-
posing fines is justified in cases where an infringe-
ment on the part of an association involves its
members’ activities and where the anti-competi-
tive practices at issue are engaged in by the asso-
ciation directly for the benefit of its members and
in cooperation with them, the association having
no objective interests independent of those of its
members. Otherwise the Commission would be
unable to implement a meaningful fining policy
appropriate to the committed infringements be-
cause associations uniting large and powerful un-
dertakings with high turnover might by them-
selves have a very low turnover, which if taken as
a basis would mean unjustifiably low fines that
would not reflect the gravity of the infringement.

Addressing the appellants’ plea regarding the al-
leged violation of the principle of non-aggre-

gation of sanctions, the ECJ did not find any
error in the approach taken by the CFI. The CFI
had established that the sanction imposed on
each appellant federation had been pronounced
because of its own participation in and responsi-
bility for the infringement where all the appellant
federations participated in the implementation of
the Agreement, although with different intensity
and degrees of involvement. Consequently, the
CFI had found that the Commission had not fined
the same entities or the same persons several
times for the same acts, because it did not impose
sanctions on the individual members of the appel-
lant federations. Regarding the consideration of
the turnover of individual members common
to several federations, the ECJ reminded the
parties of the three-fold criterion developed in the
case-law for the application of the principle of non
bis in idem: 1) identity of the facts, 2) unity of of-
fender and 3) unity of the legal interest protected.
In applying these criteria, CFI had held that the
fact that FNB, FNPL and JA were members of
FNSEA did not mean that those federations were
sanctioned several times for the same infringe-
ment, since those federations had separate
legal personality with separate budgets and
objectives which did not always coincide, and car-
ried out their respective union activity in defense
of their own specific interests. The CFI had added
that since the individual farmers who were indi-
rect members of the appellant federations were
not penalized in the contested decision, the fact
that the basic members of FNB, FNPL and JA were
also members of FNSEA did not prevent the Com-
mission from penalizing each of those federations
individually. This allowed the ECJ to conclude that
the CFI had not infringed the non bis in idem prin-
ciple because the infringers were not identical, nor
did it violate the principle of proportionality, since
the appellant federations’ members, whether di-
rect or indirect, were not fined twice for one and
the same infringement.

(3) Commentary
Although the ECJ’s judgment in Coop de France
did not receive much publicity in the legal com-
mentaries10 as of today, it represents an important
clarification and affirmation of the basic principles
and objectives of the EC fining policy for violations
of competition law. It has to be noted that al-
though the case was decided in accordance with
the rules contained in the 1998 fining guidelines,
the clarification of methodology for the calcula-
tion of fines to be imposed on associations of
undertakings provides useful guidance for the
current regulations. For instance, the 2006 Com-
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mission’s guidelines11 for setting fines pur-
suant to the enforcement of Regulation 1/200312

contains a very concise rule related to associations
of undertakings: «Where the infringement by an
association of undertakings relates to the activities
of its members, the value of sales will generally
correspond to the sum of the value of sales by its
members».13 The 1998 fining guidelines have
been criticized for the lack of clarity of the meth-
ods used by the Commission to calculate the fines
and the CFI was often willing to accept a reduc-
tion of fines proposed by the Commission, which
generated a massive amount of litigation before
the Community courts.14 As the specified rule in
the 2006 guidelines similarly provides little guid-
ance on how the infringement by an association
should be «related» to the activity of its members,
the ECJ’s clarification of the relevant case-law
should be welcomed.15

In the present case the Community courts en-
countered a situation where the appellants were
in effect attempting to escape the prosecution for
the established violation of competition law by
concluding and implementing an anticompetitive
agreement for the benefit of their members. By
challenging the Commission’s calculation of the
fines based on the turnover of the federations’
members, the appellants obviously attempted to
inhibit the Commission to «pierce the corporate
veil» of the federations’ legal personality and in
fact to impose the fine that would be propor-
tionate to the real economic power of
their members. Thus, the appellant federations
used their legal personality as a shield covering
their corporate and individual members. There is
no need to emphasize that this approach would
lead to a handicapped fining policy, where the
basis of fines imposed on associations of under-
takings would be their own turnover, which very
often represents a very negligible amount consist-
ing of the membership fees. While the preceding
case-law, namely Finnboard, already admitted the
possibility of calculating the fines imposed on an
association of undertakings based on the aggre-
gate turnover of its members, it appeared to have
conditioned this method of calculation to the fact
that the association should have power to legally
bind its members. In the present case the ECJ
introduced an important clarification to the
existing rules by emphasizing the following
factual situations to be considered: 1) it distin-
guished Finnboard where the members of associ-
ations were not participating in the infringement
with the present case and 2) it held that in
situations where members of an association ac-
tively participate in the infringement and the asso-

ciation itself does not have objective interests
separate from those of its members, the impo-
sition of the fined based on the members’
turnover is certainly justified.

The judgment also demonstrates that the issue of
«objective interests» can make a difference
for the calculation of fines. The Court exemplified
the importance of this concept when addressing
the principle of non bis in idem and the problem
of common members taking part in various asso-
ciations at the same time. The ruling provides that
in situation where the interests of an association
are identical to those of its members’ the fining
based on the latter’s turnover is justified. At the
same time, while the interests of associations with
common members might differ. In the present
case a young farmer could be a member of JA,
which focused specifically on the interests of this
category of farmers and at the same time carry a
membership in the national farmer’s union
(FNSEA), which was promoting the interests of all
categories of farmers that might not always coin-
cide. The ECJ affirmed that under such factual cir-
cumstances the calculation of the fines based on
the members’ turnover can be done for each asso-
ciation disregarding the fact that they might have
common members.

The ECJ’s ruling once again indicated the adher-
ence to the main objective of the fining policy ar-
ticulated in the preceding case law16 and 2006 fin-
ing guidelines: «Fines should have a sufficiently
deterrent effect, not only in order to sanction
the undertakings concerned (specific deterrence)
but also in order to deter other undertakings from
engaging in, or continuing, behaviour that is con-
trary to Articles 81 and 82 of the EC Treaty (gener-
al deterrence)».17 It may be expected that the clari-
fication of the legal standards made by the
Community courts will contribute to the preven-
tion of infringements where associations are used
as convenient legal vehicles for fostering anticom-
petitive objectives.
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Das Freizügigkeitsabkommen zwischen der Euro-
päischen Gemeinschaft und der Schweiz (im Fol-
genden Freizügigkeitsabkommen)1 regelt in An-
hang I die Freizügigkeit der Arbeitnehmer und 
der Selbstständigen in den Hoheitsgebieten der
Vertragsparteien. Abschnitt III dieses Anhangs
enthält Regelungen über die Freizügigkeit von
Selbstständigen. Das in diesem Abschnitt in Art.
15 Abs. 1 enthaltene Gleichbehandlungsgebot
sieht vor, dass dem Selbstständigen im Aufnahme-
staat hinsichtlich des Zugangs zu einer selbststän-
digen Erwerbstätigkeit und deren Ausübung eine
Behandlung gewährt werden soll, die nicht weni-
ger günstig ist als die den eigenen Staatsangehö-
rigen gewährte Behandlung. In der Rechtssache
C-13/08 war der Gerichtshof aufgerufen, die Vor-
lagefrage zu beantworten, ob und inwieweit das
in Art. 15 Abs. 1 des Anhang I enthaltene Gleich-
behandlungsgebot auch für selbstständige Grenz-
gänger gilt.

(1) Sachverhalt
Nach dem deutschen Gesetz über die Anzei-
ge und Beanstandung von Landpachtver-
trägen (im Folgenden LPachtVG)2 müssen Land-
pachtverträge vom Verpächter der zuständigen
Behörde angezeigt werden. Die Behörde kann
nach § 4 Abs. 1 LPachtVG den Vertragsschluss u.a.
dann beanstanden, wenn die Verpachtung des
Landes eine «ungesunde» Verteilung der Boden-
nutzung bedeutet. Nach § 4 Abs. 2 LPachtVG liegt
eine solche «ungesunde» Verteilung der Boden-
nutzung in der Regel vor, wenn die Verpachtung
Massnahmen zur Verbesserung der
Agrarstruktur widerspricht. Dies ist u.a. dann
der Fall, wenn landwirtschaftliche Grundstücke
durch die Verpachtung an Nichtlandwirte der Nut-
zung durch Landwirte entzogen werden, die diese
Flächen dringend zur Schaffung und Erhaltung
leistungs- und wettbewerbsfähiger Betriebe be-
nötigen und die zur Anpachtung in der Lage sind.
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