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Abstract

The Code of Good Administrative Behaviour has padagly unnoticed in academic research on the
principle of good administration. However, it is iamportant source to understand the meaning of this
principle and concept in European administrativg, lsince it encompasses some of its dimensions
that tend to be overlooked by the case law of tlmdfean Courts and also by European law scholars.
Furthermore, contrary to what recent developmegitbélieve — namely, the fact that the Commission
refuses to put forth a proposal for a Europeanlatigm that would make the provisions of the Code
binding — the Code remains relevant to map possibigal developments regarding good
administration.

The article explains the reasons and meaning ofinkebetween the Code and Article 41 of the EU
Charter of Fundamental Rights, analyses the contplend uncertainty of the concept “good
administration”, characterises its different legatl non-legal facets highlighting the interconreti
between them. In addition, it demonstrates how ethdifferent layers are reflected in the Code,
underlines the Code’s links with previous EU lawelepments, its added legal value and the
functions it currently performs, considering alsw tdifferent paths through which further legal,
binding developments could derive from the Code
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Introduction

The European Code of Good Administrative Behavitvenceforth, the Code) was proposed by the
European Ombudsman in 1999 to the European inetigjtbodies and agencies. It was intended as a
blueprint for the adoption of their own codes ofidact, which would contribute to improve standards
of good administration as well as the relationshgiween the European administration and the
public? The approval by the European Parliament in 200faeced its political legitimacy, and the
association with Article 41 of the EU Charter onBamental Rights pointed the way to the Code’s
possible constitutional relevantéater, in the introduction to the user-friendlyrsien of the Code,
the Ombudsman highlighted this link thus: “the Cdégléntended to explain in more detail what the
Charter’s right to good administration should maapractice™

Given the uncertain meaning of good administratma the open-endedness of Article 41 of the
Charter, as well as bearing in mind that, if thea@r becomes indeed legally binding, legal
developments in this matter may follow, the purpoEe¢his article is three-fold. Firstly, it questi®
the meaning of associating the Code to Articlendt only highlighting the reasons for this connewti
but also considering the connotations of good athtnation as a subjective right (sections 1 and 2).
Secondly, it attempts at systematising the differamifications of the concept of good administrati
that are present in the case law (and, inherentlticle 41 of the Charter) and in the Ombudsnsan’
decisions. To the extent that these are revealethdyCode, it argues that the latter contributes to
clarifying the meaning of good administration in B (sections 2 and 3). Thirdly, it provides an
account of the current functions of the Code andighlights its possible contribution to the
development of European administrative law (secfipn

1. The Code, the Charter and a “European Administraive Law™:
Intertwined Histories

Originally, the Code had three main goals. It idteh to concretise the rules and principles against
which the Ombudsman could assess cases of maladiration, provide a guide for the staff of
Community institutions and bodies regarding thelationships with the public, as well as to inform
citizens about “their rights and the standardsdvhiaistration they may expect™Early on, the Code
also became associated to the right to good admziticn enshrined in Article 41 of the EU Chartér o

Draft recommendation to the European institutidselies and agencies in the own initiative inqudl1/98/0V, 13
September 1999, points 1.1 to 1.3.

Resolution A5-0245/2001, on the European Ombudsn&pecial Report to the European Parliament follgwie own-
initiative inquiry into the existence and the puldiccessibility, in the different Community instituts and bodies, of a
Code of Good Administrative Behaviour (C5-0438/20@000/2212 (COS), 6 September 2001; see modific&tion

Article 41 of the Charter enumerates in a non-egtiael manner the following rights and duties ag pérhe right to
good administration: the right to have one’s affdandled impartially, fairly and within a reasolesatime (paragraph 1),
the right to be heard, to access one’s file andlititg of the administration to give reasons fodigisions (paragraph 2),
as well as non-contractual liability of the EU (paraph 3) and language rights (paragraph 4).

The European Ombudsman Annual Report (EO AR) 19p818-19. Foreword by the European Ombudsman to the
European Code of Good Administrative Behaviour, [god-line version published in September 2005).tA# annual
reports, decisions, draft recommendations, speemm@®ther documents from the European Ombudsmatedin this
article are available at http://www.ombudsman.earep. The content of the Code includes procedwhtsiand duties
(e.g. right to fair and impartial treatment, rightbe heard, access to file, duty to state reassobstantive rights (e.qg.
data protection), general principles of Europeamiatstrative law (e.g. proportionality) and ruleeathical behaviour
and good administrative service (e.g. courtesy®. sgetion 3 below.
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Fundamental RightsThe Ombudsman himself, in his speech before thev&uion responsible for
the drafting of the Charter (henceforth, the Comieer), suggested the insertion of the right to good
administration in this document where it “shouldsbated at the level of principlé”.

The decision to adopt the Charter had been tak#meitCologne European Council in June 1999 and,
arguably, the European Ombudsman saw here an opfigrto strengthen the relevance of the
relationships between the European administratiod #he publi® More pragmatically, the
association between the right and the Code coulahbadditional argument to compel the institutions
and bodies to comply with the Ombudsman’s recommatoals on the adoption of codes of good
administrative behaviour. In fact, at the time «f speech before the Convention, the Ombudsman’s
endeavours regarding the adoption of codes of gadmiinistrative behaviour by the European
institutions and bodies were still found waiting: Barch 2000, the Commission had approved a draft
code that, in the Ombudsman’s view, did not comgith his recommendations; the Council and the
European Parliament had been receptive to the Osnfart's initiative but had failed to comply with
these rec?gmmendations; and only two agencies Hivéxrl the Ombudsman’s recommendations on
this matter.

Given these circumstances, in addition to his psapof including a right to good administration in
the Charter, the Ombudsman also saw fit to chaigysttategy: the rules of administrative behaviour
should be adopted under the form of a European rasimitive law, a regulatiol?. In his speech
before the Convention, the Ombudsman reinforcesl thicommendation, stressing that “to put the
principle [of good administration] into practiceé,would be necessary to enact a regulation on good
administrative behaviour and another on accessftoration and to documents”Even though the
Ombudsman had since the beginning pleaded thatitigde European institutions and bodies would
adopt a binding act containing their rules on gadainistrative behaviour, this was supposed to be a
decision adopted by each institutidrin other words, these legal acts would be acte@fnstitutions
regulating their own functioning (the equivalentrtes of procedure, with limited external effects)
not a law explicating the content of a fundamenigit. In this sense, the change of strategy also
meant a change in the political relevance of thdeCdhis should become the blueprint for the formal
codification of the European administrative rulelevant for the concretisation of a fundamentditrig

Article 41 of the Charter enumerates in a non-egtiael manner the following rights and duties ag pérthe right to
good administration: the right to have one’s affdiandled impartially, fairly and within a reasolesatime (paragraph 1),
the right to be heard, to access one’s file andlititg of the administration to give reasons fodigisions (paragraph 2),
as well as non-contractual liability of the EU (@araph 3) and language rights (paragraph 4).

Speech of the European Ombudsman - Public Heaninthe Draft Charter of Fundamental Rights of theofaan
Union, Brussels, 2 February 2000; EO AR 2001, p. 19.

Cf. Speectrit., note above. The context of the time was favoerablsuch an initiative. In the aftermath of thet8a
Commission, the “First Report of the Committee of peledent Experts on allegations regarding fraudmaimsagement
and nepotism in the European Commission” (15 Ma@%0} highlighted that the common core of minimuansiards of
proper behaviour in the exercise of public officeailed rules of “openness to the public” - poinb.4. (available at
http://www.europarl.europa.eu/experts/pdf/repopdf).

The European Agency for the Evaluation of MeditiRaoducts and the Translation Centre for the Bodifshe
European Union. See Special Report from the Euro@abudsman to the European Parliament followingawva-
initiative inquiry into the existence and the puldiccessibility, in the different Community instituts and bodies, of a
Code of Good Administrative Behaviour (O1/1/98/OVf, April 2000, part B (responses to the Ombudsm@raft
Recommendation) and part C (analysis of the resppn®esthe codes later adopted by the institutiees note 43
below.

10 Idem part D, conclusion and recommendatior’S 41to 9. The European Parliament’s view that sudesrshould apply

equally to all institutions and bodies weightedtioea Ombudsman’s choice (conclusion n.° 1).

1 Speechgit., note 7.

12 Draft recommendatiortit. (note 2), recommendation n.° 3.

13 See below note 63.
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The European Parliament took heed of the Ombudsmanbmmendation. In the resolution by which
it endorsed the Code proposed by the OmbudsmhbatHtexpressly associated the Code to the right to
good administration as a citizen’s right (recogdige “every person”), and urged the European
Commission to submit a proposal for a regulatioseldaon Article 308 of the EC Treaty containing a
Code of Good Administrative BehaviotfrThe expectations regarding the possible apprdvsiich a
regulation increased with the insertion in the Gitunsonal Treaty of Article I11-389 (reproduced by
Article 254a of the Treaty on the Functioning oé tBuropean Unior. However, they were recently
subdued by a declaration of the Commission’s remtasive on occasion of the presentation of the
Ombudsman’s Annual Report to the European Parligmgmereby the Commission indicated that it
had no intention of setting forth a proposal tmsfarm the Code into a regulatidh.

This hindered the political significance of the €pds well as its influence on the institutionsjolth
already tend to follow their own standards of gaministrative behaviour that are not always
coincident with the terms of the ColeNevertheless, the Code remains a valuable sowrce t
understand the meaning of good administration in EBW and to perceive possible future
developments in this matter. This will be demortsttain sections 3 and 4. Before, it will be argued
that the Code should not be read as explicatingdh&ent of Article 41 of the Charter.

2. Good Administration: Right, Principles or Standad?
Grappling the Meaning of a Concept

Before being proclaimed as a fundamental right,dgadministration had been recognised by the
European Courts as a general principle of falifferent scholars have underlined the uncertaid a
ambiguous meaning of this principle. In particuldrey have highlighted that, as a rule, it is not
treated autonomously in the Courts’ case law, rathes often used in association with other
principles, rights and duties to withdraw speciéigal consequences from their combined 'ds@ne
may sustain, on the basis of the case law, thatdne of the principle is the duty of careful and
impartial examination of the factual and legal sirstances of each caSe.

The novelty of Article 41 consisted of raising gaadiministration “to a general category under which
may be subsumed a whole set of subjective righgsded to limit arbitrary administrative conducts i
the Union"?! However, the meaning of good administration agat remained obscure. Article 41

14 See, modifications 1, 2, 4 and point 1 of Resolu#®-0245/2001¢it. (note 3). On the genesis of the latter suggestion,

see European Ombudsman EO AR 2001, p. 19.
EO AR 2003, p. 28.

Intervention of Mr Piebalgs in the plenary debate on 23 October 2008,
http://www.europarl.europa.eu/sides/getDoc.do?t@iRE&reference=20081023&secondRef=ITEM-
004&language=EN. | am grateful to Peter Bonnorpointing this out to me.

15
16

" See below note 43 and page 2.

See the Explanations relating to the Charter ofdEorental Rights (now in OJ C 303/17, 14.12.2007). &mession
“European Courts” is used in this article to refethe European Court of Justice and the Court of Figtance of the
European Communities.

H. P. Nehl (1999)Principles of Administrative Procedure in EC la®xford: Hart Publishing, pp. 15-20, 27-37; D.
Simon (2006), “Le principe de ‘bonne administration la ‘bonne gouvernance’ concréte »Llie droit de I'Union
européenne en principes. Liber Amicorum en '’hommeuJean RauxEditions Apogée: Rennes, pp. 155-176, at p. 165;
F. T. Banfi (2007), “ll diritto ad una buona amminézione”, in M. Chiti e G. Greco (eds.Jrattato di diritto
amministrativg Tomo |, 2th ed., Milano: Giuffre, pp. 49-86, at. @#9-50.

L. Azoulai (2007), “Le principe de bonne admingston”, in J.-B. Auby, J. Dutheil de La Rochére (gdfroit
Administratif EuropéenBruxelles: Bruylant, pp. 493-518, 496-511. H. Hofm&2007), “Good administration in the EU
law — a fundamental right?Buletin des Droits de 'Homma. 13, pp. 44-52, at p. 48.

18

19

20

2 Azoulai, op. cit, p. 504. On this, see also K. #&ka (2004) “Towards administrative human rightshi@ EU. Impact of

the Charter of Fundamental Right&€uropean Law JournalVol. 10, n. 3, pp. 296-326, at p. 3QD; Dutheil de la
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clustered under its general heading a few procédglas and duties. The reasons why these and not
others were selected to form the core of this rigfhpersons dealing with European institutions and
bodies seem to be more pragmatic than normatiaviiog the spirit of the Charter, they correspond
to rules that were either settled by the Courtsedaw, defined in the Treaty (such as the dustate
reasons and non-contractual liability rules) or paet of the founding procedural principles of the
Community (rules on the use of languaffeJhe added value, in terms of their respective emmniof
clustering each of these rights and duties aroumgh&to good administration is uncertain, apaotv

the obvious intention of inherently establishingrthas public subjective rights of a fundamental
nature’® In other words, the meaning of the “umbrella righes it is often designated, remained
unclear.

The Code, in a way, further complicated the termagizal and conceptual framework of good
administration. While claiming to explicate the tamt of the right to good administration, it diggda
an eclectic set of rules embracing principles tiate an independent life from good administration
(like proportionality or non-discrimination) andles that were previously unknown to lawyers less
attentive to the Ombudsman’s interventions (suctthasduty to be service-minded, correct and
courteous). In fact, the Code mirrors the doubtgesaf the Ombudsman’s power of control, covering
both a legality review and a control over non-legspects of the administrative actfSrAt the same
time, it unfolds the specificity of the term goadhainistration, as is argued next.

Good administration is a complex, multifaceted epicOne may sustain that it characterises a model
of administration which purports to pursue propahd efficiently the public interest while being
respectful of the rights and interests of the pesseith whom it relates, as well as to be at theise

of the community in a way that fosters trust andegtance for administrative actions. In this sense,
good administration has an important programmatamng, which is present when the Courts find
that compliance with certain rules, principles ights are “in conformity with the interests of good
administration”, “[meet] the requirements of gaadiministration”, or, more restrictively, are “ineth
interests of sound administration of the fundamenites of the Treatyaf5 Now, the fulfiiment of
these purposes of good administration requiresngbowtion of legal and non-legal rules. This has
been pointed out by Advocate General Slynn in Hisnoquoted opinion iffradax and has been
corroborated by the Courts, for example, when tbegsider that regrettable conduct is liable to
breach the principle of good administration butsioet vitiate the legality of a decisioABB Asea
Brown Boverj or that rules directed at ensuring good admiaigtn do not necessarily constitute
procedural guarantees on which individuals may g&seprofar and Edige®

On this basis, one may characterise good admitisiras being composed of different interconnected
layers. Firstly, it comprises procedural guarantdest are primarily directed at protecting the
substantive rights of the persons dealing with Hugopean administration, whose infringement is

(Contd.)
Rochere (2008), “The EU Charter of Fundamental Rightst binding but influential: the example of good
administration”, in A. Arnull, P. Eckhout and T.idimas (eds.)Continuity and change in EU law. Essays in honour of
Sir Francis JacohsOxford: Oxford University Press, pp. 157-171pal68; Banfiop. cit, pp. 52-53.

Namely Article 2 of Regulation n.° 1/58 determiniting languages to be used by the European Ecor@amununity
(OJ L 17/385, 6.10.1958). Generally on this pdntheil de la Rochérap. cit.p. 167.

On the significance of good administration beingsidered a fundamental right, see Azouta, andop. ult. cit

P. Craig (2006)EU Administrative LawOxford: OUP, pp. 852-3. On this, see 'Legalitd good administration: is there
a difference?', Speech by the European OmbudsmaNjkiforos Diamandouros, at the Sixth Seminar adtiNnal
Ombudsmen of EU Member States and Candidate Countri#®ethinking Good Administration in the Européarion’,
Strasbourg, 15 October 2007.

Case C-41/00 RAnterpoc v Commissiof2003] ECR 1-2125, para. 48; Case T-277/08&chaki v Commissiof2005]
ECR I-A-57, para. 64; Joined Cases T-254/00, T-270re®;7/00,Hétel Cipriani v Commissiof2008] nyr., para. 210.

Opinion of Advocate General Slynn in Case 64/B2adax v Commissiof1984] ECR 1385-6; Case T-31/99BB Asea
Brown Boveri Ltd v Commissidi2002] ECR 11-1881, para. 104; Case T-247/B4eprofar and Edifa v Commission
[2005] ECR 11-3449, para. 56.

22

23
24

25

26



Good Administration in EU Law and the European Cotl@@od Administrative Behaviour

capable of giving rise to a legal action and mdimaltely lead to the annulment of the vitiated @act

to a compensation for damagé@sis is the common denominator of Article 41 of iearter, which,

to the extent that it coins good administrationaapublic subjective right, arguably delimits the
segments of good administration that can primably perceived as such. Secondly, good
administration encompasses legal rules that steictive exercise of the administrative function
primarily by reference to the objective interestagroper application of the Treaty rules andhe t
definition of the public interest (e.g. the dutyaareful and impartial examination to the exteiait fib
has a broader scope than the handling of persdfaisqa These rules also function as procedural
guarantees, but their primary function is to sutetthe exercise of discretionary power in linehwit
the correct pursuance of the public interest inhea@ase and to ensure control over acts of the
administratiorf” Non-legal rules form the third layer of good adistiration. They define standards of
conduct directed at ensuring the proper functiorohghe administrative services delivered to the
public, both ensuring and demonstrating their &fficy and quality. Naturally, this segment of good
administration is mostly displayed by the Ombudsmarierventions. Indeed, he has consistently held
that “principles of good administration [requirep@munity institutions and bodies not only to respec
their legal obligations but also to be service-rethdand ensure that members of the public are
properly treated and enjoy their rights fulff”Also the Courts endorse this viéWRecently, the
multifaceted nature of good administration has beesffirmed in Dynamiki Here the Court
considered that quick responses to requests ialtbence of a legal obligation to do so “demonstate
level of diligence characteristic of good admirdsion”. Moreover, it held that non compliance with
the (legal)duty to act within a reasonable time meant, in theuonstances of the case, that the
Commission had breached its duty of diligence amalddgadministration; however, this infringement
did not “restrict the applicant’s ability to ass#strights before the Court” and hence shouldeméil

the annulment of the decisiéh.

To a certain extent, this three-layered systentadisaeflects the distinction between the subjextiv
and objective functions of procedural rules — prtom of subjective substantive rights and purseanc
of the public interest. While it is noteworthy thaiany of such rules serve both purpoSethis
distinction is relevant in EU law and it has beahanced by the Charter. Indeed, the CFI has hatd th
the principle of good administration does not comiights on individuals, except where “it constisit
the expression of specific rights” such as the aisl in Article 412 Moreover, the right to good
administration tends to be identified with the mdaral guarantees enshrined in Article 41, both by
the CFl and by the Advocate Generals (in the alseh&CJ judgments referring to this rigfityA

27 Case C-269/90, Technische Universitat Munchen v Hauptzollamt MiéncMitte  [1991]

ECR 1-5469, para. 13 and 14.

EO AR 2005, p. 39; EO AR 2006, p. 37; EO AR 20031p.See Speechit., note 24, in particular parts 3 and 4.
See, in particulaABB Asea Brown Boveri, cifnote 26).

Case T-59/05vropaiki Dynamiki v Commissig2008] nyr, para. 150, 156 and 159.

Azoulai,op. cit, pp. 507-508.

Case T-193/04Hans-Martin Tillack v Commissiofi2006] ECR 11-3995, para. 127; Case T-128/@xmciété de
Plantations de Mbanga SA (SPM) v Council and Comanig2008] nyr., para. 127.

E.g. Case T-378/02 Hechnische Glaswerke llmenau v Commis§@®3] ECR 1-2921 para. 65. Opinion of AG Kokott
delivered on 22 January 2009, Case C-75/@hristopher Mellor v Secretary of State for Comniesitand Local
Governmentnyr, para. 24 (duty to give reasons); OpinioAG&f Ruiz-Jarabo Colomer delivered on 27 November 2007,
Joined Cases C-147/06 and C-1488BCAP v Comune di Torino and Santorso v Comune dad,aryr., para. 50 (right

to be heard); Opinion of AG Sharpston, delivered26nOctober 2007, Case C-450/8@rec v Belgiumnyr (access to
file in respect of business secret§pinion of AG Mengozzi delivered on 16 November @0@ase C-523/04,
Commission v Netherland2007] ECRI-3267, para. 59, note 36 (reasonable time limitdiecision-making); Opinion of
AG Poiares Maduro delivered on 21 October 2004, €Ca%d1/02 PCommission v T-Mobile Austria Gmi{R005] ECR
1-1283, para. 56, to deny that an individual rightiction may derive from the duty of diligent antpartial examination.

28
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similar stance is followed by the Ombudsniagignificantly, in procedures where the complaisant
have invoked the right to good administration asging it with rules other than those of Article,41
the Ombudsman has preferred to refer in his decisidhe principle of good administratidhin one
case the Ombudsman invoked, in the same comptamtight to good administration regarding the
pleas that concern any of the rights envisaged rircld 41, but mentioned the principle of good
administration when referring to other rufésThis seems to indicate that not all rules that rbay
subsumed under the principle of good administragi@nlikely to be considered part of a right to djoo
administration, since the possibility that they htigpe considered public subjective rights, thereby
grounding individual legal claims, is either remate undesired. Consequently, focusing on good
administration from the perspective of public sehbjee rights has introduced a partition in the cgpic

of good administration between a stricter legal mrag of good administration and a broader meaning
of the term. The latter is usually associated toglinciple of good administration, which comprises
legal and non-legal rules. While the perceptionwdfich rules may be conceived as procedural
subjective rights may change over time, for novsthgeem to be limited to those listed in Article 41

It is noteworthy that some of the rules of good smilsiration cut across different layers. Access to
information, for example, can be considered to h@aredural right — access to file, enshrined in
Article 41 (2) first indent; right of access to doeents under Article 255 EC and Regulation n.°
1049/2001 — or a non-legal rule — if the informatiequested is not covered by this regulation iyor b
the rules applicable to access the files, but Vailability is nonetheless regarded to favour the
purported model of administration (this is reflecte Article 22 of the Code).

Arguably, the distinctive feature of good admirasion lies in the combination and partial overlap
between legality and aspects of good administrdtiah stand beyond legality. Specific rules of good
administrative behaviour may emerge from this imtgrement, which indirectly allow to strengthen
the guarantees of the persons in contact with th®gean administration in the matters that stray
beyond the realm of the Courts’ jurisdiction. Thess been emphasised by the Ombudsman in a recent
speech, where he highlighted the relevance of sampg an assessment of the legality of the
administrative actiod. The Code of Good Administrative Behaviour expresaell the different
ramifications of good administration and points soine of the rules that might derive from this
interplay. In this sense, it is misplaced to coesithe Code as explicating the right to good
administration envisaged in Article 41 of the Chart

3. The Code’s Rules and the Different Layers of GabAdministration

These different layers of good administration a&féected in the Code’s content. First, this include
codification of general principles of European adistrative law (legality, non-discrimination,
proportionality, absence of abuse of power, resgectlegitimate expectations, transparenty).

34 Decision on complaint 1999/2007/FOR against théc®ffor Harmonisation in the Internal Market, 21d2008, point

2.6 (right to be heard); Decision on complaint 320R4/GG against the European Commission, 8 ApoiB2@oint 4.3
(duty to act within a reasonable time); Decision ecomplaint 821/2003/JMA against the European Radia, 22
September 2004, point 1.4 (duty to state reasdpsgision on complaint 1349/2003/JMA against the dpean
Commission, 7 June 2004, point 1.3 (duty to stagsaes); Decision on complaint 1100/2001/GG agaimestEuropean
Commission, 5 March 2002, points 2.3, 2.4 and canatu(duty to act within a reasonable time).

Decision on complaint 258/2007/(MNZ)RT against EFneopean Commission, 10 December 2007, point 2ilurdato
reply in due course and to apologise); Decisioncomplaint 3398/2005/ELB against the European Comoniss29
December 2006, point 3.4 (consistency);

Decision on complaint 1200/2003/0V against ther@idwf the European Union, 19 December 2003, gaé (right to
be heard), 4.3 (duty to reply) and conclusions,rettleis duality is plainly assumed.

Cf. Speech cit., above, note 24 in particular paudsd 4.

Articles 4 to 7 and 10 (2). The provisions on $s@arency essentially refers to the regulation aress to documents
(Article 23) and to the publicity of the code ifs@rticle 25).

35
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Second, it restates procedural and substantivesrighd duties which result from express rules of
Community law. Some of these are fundamental rightshrined in the Charter (data protection, the
right to complain to the European Ombudsnidr§ome correspond to the rights listed in Article 41
(the right to have his or her affairs handled iniplly, fairly and within a reasonable time; thght to

be heard and to make statements; the duty to stasons; language righf§)Others correspond
roughly to long-standing primary rules of Européan, even though in the Code they are drafted in
more detail that places a stronger emphasis oregural protection (notification of decisiori$)A
third layer embraces rules of administrative practivhich are directed by the idea of providing adjo
service to the public and in principle do not fopdicially enforceable rights or rules (the duty
advise the public on the handling of cases, taautteously, to acknowledge the receipt of a ledter
complaint and provide information on who is dealwgh the matter, to transfer a file to the
competent services, to indicate the possibilitieappeal, as well as rules on how to handle regquest
for information and on keeping record$).

The codes of the European institutions and bodigshwhave followed the adoption of the Code also
contain general principles of law, rights and negal rules, even though in quite a few cases their
provisions are drafted in different terms and ofteese codes are not as comprehensive as the one
suggested by the Ombudsnfan.

General Principles, Procedural and Substantive Rules

Two aspects should be underlined with regard to tthe first layers just mentioned. First, the
inclusion in the Code of general principles of Ewland of procedural and substantive rules which
have been previously stated in other sources bBpsafic purpose. They strengthen the idea purgorte
by the Ombudsman since the beginning of the officexistence that assessing cases of
maladministration — the term which according toidet 195 EC defines the mandate of the
Ombudsman - includes reviewing whether institutibase acted lawfullj* It is noteworthy that
when the Ombudsman started his own initiative inginto the existence and public availability of
codes of good administrative behaviour of the Eeampinstitutions and bodies (November 1998), and
later when he proposed the Code as a draft recodatien (July 1999), this understanding of the
concept of maladministration had been contestedhbyCommission in two complaint procedures
examined by the Ombudsm#&hRestating that standards of administrative behavimmprise the

39 Articles 8 and 43 of the Charter.

One may consider that Articles 8 (impartiality andependence), 9 (objectivity) and 11 (fairness$tate dimensions of
impartial and fair treatment; Article 17 relateghe right to have one’s affairs treated withireasonable time; the other
rights and duties are stated in Articles 16, 18 Hadrespectively.

Article 20 (1) of the Code and Article 254 (3) EC.
Articles 10 (3), 12, 14, 15, 19, 22, 24, respattiv

There are in fact considerable differences betwhenCode suggested by the Ombudsman, the guiddealdbp the
European Parliament, the code of the Commissionthadne enacted by the Secretary-General of the cllo@f.
Guide to the obligations of officials and othervserts of the European Parliament. Code of Conduct GC7/1,
5.4.2000); Annex to the Commission Decision of 1d@taber 2000, amending its rules of procedure (O26[/64,
20.10.2000); Decision of the Secretary-Generahef €ouncil/High Representative for Common Foreign &adurity
Policy of 25 June 2001 on a code of good admiriggabehaviour for the General Secretariat of their@d of the
European Union and its staff in their professiamddtions with the public, Part Il (OJ C 189/1, 2001). It should be
noted that some agencies took the Commission’s asdemodel for their own codes and not the oneesigd by the
Ombudsman (e.g. Decision n.° ADM-00-37 of the Riesi of the Office [for the Harmonisation of thedmal Market]
of 9 July 2001 on the adoption of a Code of Good Mistrative Behaviour, available at
http://oami.europa.eu/en/office/aspects/decisiaims/@0-37.htm).

See EO AR 1995, pp. 8-9; EO AR 1997, pp. 22-27.

Decision on complaint 449/96/20.02.96/HKC/PD adaitme European Commission (EO AR 1998, pp. 46-48) and
Decision on complaint Q5/98/IJH — OI/3/99/1JH, aggithe European Commission (EO AR 1999, pp. 17-19).
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abidance to legal rules and principles was not colyerent with the Ombudsman’s understanding of
maladministration, but, since the Code was meamftoence codes of conduct adopted by the EU
institutions and bodies, this would also reinfoittis stance. It effectively did, even tough notthése
principles and rules are reproduced in all codes.

Secondly, although almost all rules of the firstl éime second group correspond to European rules and
principles stated previously elsewhere — in paldicin the Courts’ case law — the provisions of the
Code are not always a mere re-statement. To beigin most of the rules of the Code are drafted in
terms of duties of the officials and not of thetitugsions to which they belon].This cannot mean that
the latter are not bound by them: this would ndy doe illogical, but also counter what is expressly
defined in Article 1 of the Cod®.Nor can it mean, as one could be led to beligvat the Code
thereby transposes those rules to the internalityctbf the European administration and hence
regulates the relationships between the officiald the institution§® Rather, this may be seen as
inducing a sense of ownership for the decisionsdhah official makes and the actions that the tak
in their relationships with the public, that willebreflected in the decisions and actions of the
institutions to which they belong. At the same tinigis ties in with Article 3 (1) of the Code,
according to which, as a rule, the principles firdes apply to all relations of the institutionshmdies
with the public. In this sense, the emphasis oroffieials as the subjects of most of the Codelssu
underlines that the standards of good adminisggtiactice defined by the Code ought to apply not
only to the procedures that lead to the adoptidiomhal acts by the institutions, but “to the aittivof
administrations in general”, including for examplie diffusion of information regarding the
institutions’ activities'

In addition, some of the provisions of the Codealelsth rules which further the content of the
previous legally established guarantees recogrisgoersons in their dealings with the European
administration. This is namely the case of thetrighbe heard. As formulated in the Code, the sght
of the defence — and hence also the right to bedheare recognised where “the rights or interekts
individuals areinvolved, while in the Courts’ case law the right to bealgkis recognised to persons
adversely affectetly a decisior° Moreover, this right ought to be ensured to “evermber of the
public” in cases where a decision affects “his tsghr interests®* Additionally, according to the
Code, the rights of the defence are to be ensuaedvery stagén the decision-making procedure”,
which presupposes that the interested persons kbdeeta follow quasi-permanently the decision-
making procedure. This departs from some casedgarding complex procedures in which the Court
has admitted that, even though a part of the proeed developed before the Commission, the latter

4 «Officials” include the servants to which the St&tegulations apply, as well as other servants ef Buropean

Communities (Article 2 (1) (2) and (4) (b) of the @pdFollowing what is defined in the Code (Artidlé) (a)),
“institutions” in this text will refer to both ingtitions and bodies.

4" “In their relations with the public, the Institatis and their officials shall respect the pringplehich are laid down in

this Code”. The express reference to the Institstionthis Article resulted from one of the amendmmemade by the
European Parliament to the draft proposed by theW@isman (see Resolution A5-0245/20€11., note 14).

Article 3 (2) of the Code.

See Draft recommendation to the European Anti-tF@ffice (OLAF) in complaint 1840/2002/GG, 18 Ji@)3, point
1.5. This case has been summarised in the EO AR, pp0373-5.

Article 16 (1) of the Code. Noting also the widerrhulation of the Charter, aka,op. cit, p. 318. This provision refers
to the rights of the defence, but given the titlehe article, it is likely that the use of thigrecan be understood as a
synecdoche. Among many other examples, see Cas&/@2]Biskanov CommissiorECR [1994] 1-2885, para. 39 and,
more recently, Case T-170/0&lrosa Company Ltd v CommissjoECR [2007] 11-2601, para. 91. A broader
jurisprudential formulation of the right to be heéaoriginates inTransocean- it is recognised td a personwhose
interests are perceptibly affectedCése 17/74Transocean Marine Paint Association v CommissiB@R [1974] 1063,
para. 15) — but it has been less influential indase law, as is evidenced by the formulation of2j1first indent of the
Charter.

Article 16 (2) of the Code.
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does not necessarily have the duty to ensureghetd be heard? Furthermore, the boundaries of the
rule are open, depending on whether one considessions” to refer to individual decisions, tosact
adopted under one of the forms defined in Articl® EC or, more imprecisely, to any act that might
have detrimental effects, in line with the gengpebvision of the Code that determines that its
provisions apply to all the relationships betweeminstitutions and the pubfig.

The duty to provide reasons is another case wherprotective scope of the existing rules and tie o
that the provisions of the Code lets envisagefferdint. In this case, the Code’s provision retdrtbe
duty’s scope to decisions of the institutions thay have a detrimental effect in the rights and
interests of private persons, but, by singling only this segment of the duty, it takes it one step
further: it determines that, where a detailed reampis not possible and upon a request of the
interested person, the latter is entitled to arividdal reasoning® To the author’'s knowledge, the
Courts have not gone this far in strengtheningpifigective role of the duty to give reaséhin this
reading, the Code’s provision should not be comeitleas being more restrictive than the rule of
Article 253 EC but as furthering one of the aspécémbraces, the one that has also been singted o
in Article 41 (2), third indent of the Chart®r.

The different content of some of the rules of tred€ when compared to existing law might be an
important indication for potential litigants to dde which path of administrative control to follow,
depending on the circumstances of their case aadngein mind the different remedies that can be
attained: judicial action or complaint before theliudsman. A broader scope or a stronger protective
function of the rules of the Code, may be an inthca for potential complainants that the
Ombudsman’s view on the scope of some proceduratagtees may be more favourable to their
interests than the Courts’ stance.

On the contrary, to the extent that the scope efpiovisions of the Code coincides with principles
and rules previously established in legally bindsayrces, it is doubtful that their inclusion ireth
Code has any added legal value other than elusglathich principles may be associated to the
principle of good administration.

2 Article 16 (1) of the Code. See Case T-346/nce-aviation v CommissipfeCR [1995] 11-2841, para. 36; Case T-

189/02,Ente per le Ville vesuviane v CommissiB@R [2007] 1I-89, para. 91, 93-100 (in this casgarding the use of
structural funds, the Court did not consider whetther person concerned should have been heard Iditectthe

Commission and not only by the Member State conc@rne

3 This doubt is unjustified with relation to Artickel (2), where the reference to “individual meastia the first indent

indicates that the term “decision” in the third émdl should have the same meaning. On the ambigdithe term
decision in European law, see A. von Bogdaethal. (2004), “Legal instruments in European Union Lamd aheir
reform: a systematic approach and an empiricalaisd] Yearbook of European Lawol. 23, pp. 91-136, at pp. 101-6.

Article 18 (1) and (3) of the Code.

As a rule, the decision-maker is not expectedake into account all the factual and legal elemémds were raised by
each interested person during the administratieequure (Case T-49/9%¥an Megen Sports Group BV v Commission
ECR [1996] 1I-1799, para. 55; Case T-231/@%lin Joynson v CommissipECR [2002] 11-2085, para. 166; Case C-
301/96, Germany v Commission, ECR [2003] 1-9919, pa#f)) and the statement of reasons only needsravitfe
[interested persons] with an adequate indicatioto aghether the decision is well founded or whethenay be vitiated
by some defect enabling its validity to be challedtig(Van Megen, cit.para. 51). This is intended to avoid or limit the
annulment of sound decisions on formal grounds (Kloenaerts and Jan Vanhamme, 1997, “Procedurdkraftprivate
parties in the Community administrative proce€mmon Market Law Reviepp. 531-569, at pp. 563-4).
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%6 Clearly, abusive use of this rule should be preaerty analogy with what is provided in Article 13) (of the Code:

“(...) [N]Jo reply need be sent in cases whereelsttor complaints are abusive because af #weessive number
or because of their repetitive or pointless charatt
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Rules of Ethical Behaviour and Good Administrative Service

As stated, good administration also comprises rifiethical behaviour in the exercise of publide#f
as well as duties related to the good functionifithe administrative service, abidance to whichnste
more from a sense of “culture of service” than fradegal impositiori’ Such is clearly the case of the
duties of officials to be service-minded, accessibltheir relationships with the public or to agpgike
for errors that affect the rights or interests peeasort?

Admittedly, the boundaries between what are leggied and what are non-legal ethical or service
duties may not always be easy to draw. As hightidrgbove, rules of good administration may share
both characteristics, or encompass areas of lggalil areas that go beyond legality. At any rate, i
European law, the rules of the Code that do natespond to legal principles or to acknowledged
procedural and substantive rights are, in prin¢iptan-binding rules of good administrative practice
They are only enshrined in codes of conduct — the suggested by the Ombudsman and those
adopted by the European institutions and bodigsat-dre published in the C-series of the Official
Journal or merely in the agencies’ websites.

As a rule, these are internal measures that camm&idered binding on their authors on the basis of
the maximpatere legem quam ipse feci$tis is valid for the Code applicable to the fstdf the
Council as well as to the code of conduct appledbl the staff of the European Parliament. The
former, while stating that the Council's stafhall observe the code’s provisions, indicates that
compliance is to be ensured internaflyMoreover, the decision adopted by the Secretarye@ of

the Council explicitly excludes that the code’sriinay be intended as creating additional rightsr t
purpose is merely to facilitate the implementatdmights and obligations stemming from the Treaty
and secondary legislati6hThe latter, which comprises rules on the geneutitd and on the service
obligations of officials and other servants, exphgsejects its binding nature: it gives “directsoof
use” and is “intended to provide an ethical frarhesterence™*

The Commission’s Code is the only one publishethalL-series of the Official Journal, it is drafted
in terms that ascertain its binding natbrand it is incorporated, as an annex, in the Cosionss
rules of procedure, therefore sharing its bindifigots — i.e. these rules can be relied upon byraht
and legal persons to the extent that they are dieigrio ensure the protection of individuals and not
only the organisation of the internal functionirfgite services in the interests of good adminigirat®
While the Code proposed by the Ombudsman compriges of both types, the Commission’s Code
tends to restrict the scope of those rules thatdoel considered as intended to protect individtfals

> The expression “culture of service” or “servicdtgre” is used in the EO ARs and in the speeithnote 28.

Article 12 (1) and (3) of the Code.

Cf. Article 3 of the decision and Article 1 of tikede (annex to the decision). For full referense® note 43. This
obviously applies to all the content of this codehich is considerably shorter than the one progpdsethe Ombudsman
— but, arguably, it is particularly pertinent witegard to this layer of rules.
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€0 Article 3 of the decisiorgit., note 43.

o1 Code,cit., note 43, point 4, p. 3, quoting the second repbithe Committee of Independent Experts to supguost t

option.

62 see provision on the scope of the code (refereanasote 43). Cf. the observations of the Ombudsimahe Special

Reportcit., note 9, Part C, on an earlier draft of this code.

Case C-69/89, Nakajima All Precision Co. Ltd v Counci[1991] ECR [-2069, para. 49 and 50;
Joined cases T-79/89, T-84/89, T-85/89, T-86/889189, T-91/89, T-92/89, T-94/89, T-96/89, T-98/89102/89 and
T-104/89,BASF AG and others v Commiss[@892] ECR 1I-315, para. 78.

Cf. Article 22 of the Code and Article 4 of the Corssion’s Code, as well as Articles 16, 18 and 1%hef@ode and
Article 3 of the Commission’s Code.
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4. The Code’s Function and Outlook

The Code has been partially successful in its imatedourpose, given that the Commission, the
Council and the Parliament have adopted codesa gdministrative behaviour (albeit with differing
contents) and many European agencies have used #githOmbudsman’s or the Commission’s code
as a blueprint for their own codes. Its ultimata ai the adoption of a law defining common rules of
conduct for the European institutions and bodiegas however not concretised, nor does it seem that
it will be, at least not in a near future. In tesntext, what is the current relevance of the Cagert
from contributing to clarifying the concept of goadministration, as was argued above?

To begin with, to the extent that the Code herdh#gsOmbudsman’s contribution to the respect and
furtherance of previously established rules andggpies as well as to the establishment of ‘new’
standards of administrative conduct directed amotong a culture of service, the Code seems tdl fulf
some of the original purposes for which it was addff Indeed, it can be a valuable indication to
European institutions and bodies as well as tgtiigic on which actions are likely to be sanctioned
by the Ombudsman. Complainants do argue on thes lidsthe Code in their cases before the
Ombudsman and the institutions and bodies summbpddm do acknowledge their duties under the
Code®® However, a glance at the ‘quantitative use’ of @mde in the Ombudsman’s decisions and
draft recommendations seems to indicate that résdfie Code is not necessarily the rule. Between
January 2001, the year in which the Ombudsman is&rgpecial report to the Parliament on the
adoption of codes of good administrative behaviamd January 2009, only 320 decisions and 23
draft recommendations mentioned the Code, out 4B1@ecisions and 99 draft recommendations
issued on cases of maladministrafibiMoreover, there are signs that the institutiony execept only
the rules of their own codes. For example, the C@sion has indicated that, in its view, only itsrow
code is binding upon it, in a case where this wdwdgle not made a difference (at stake were rules
common to both document®)Furthermore, it is noteworthy that the Code is alatays fully shared

by the institutions and bodies. Their own codesmfduct range from reproducing the content of the
Code drafted by the Ombudsman and acknowledging their main source — this is the case of the
codes of a few agencies, although most preferredpgmduce the Commission’s code — to omitting
quite a few of the rules as well as any referendté Codé’ A sign that the Code as such ranked low
in the European institutions’ priorities may be thet that, in December 2008, only two had reported
the implementation of the Code, under Article’27.

& ct. Code, Foreword by the European Ombudsman, envénsion (note 5) p. 4.

6 see the complaints quoted, notes 34 to 36.

7 This are the results from a search in the databétsee Ombudsman'’s site, using only the terms &dalinistration” and

“code of good administrative behaviour” as a filt€he results for “maladministration” may be anigadion of the total
amount of decisions and draft recommendations. fEselts for “code of good administrative behaviodid not
discriminate if they refer to the Code or to othadopted by the institutions and bodies, nor if they invoked by
complainants or by the Ombudsman. They do, howepeg,a general indication on the use of the Code.

Decision on complaint 3398/2005/ELB against theogean Commission, 29 December 2006, cf. the contait the
Commission’s observations on the complainant’s olagiems (Part 2).

68

% An example of the former is the Code of the EuropeaFood and Safety Agency

(http://www.efsa.europa.eu/EFSA/efsa_locale-117862812_1178620791688.htm). The Codes quoted in 4®tare
examples of the latter.

0 Report presented by Marta Hirsch-Ziefdka, lawyer at the European Ombudsman Office ore“@pplication of the

European Code of Good Administrative Behaviour by Eeopean institutions” in the conference “In putrsi good
administration”, Council of Europe in co-operatioithnthe Faculty of Law and Administration Univeysibf Warsaw,
Warsaw, 29-30 November 2007 (http://www.coe.imifgal_affairs/legal_co-
operation/administrative_law_and_justice/conferefi@@-ba-Conf%20_2007_%209%20e%20-%20M.%20Hirsch-
Ziembinska.pdf). However, this report gives a difet interpretation to this fact: according to tgthor, the small
number of reviews received indicate that “the agglon of the principles of the Code did not cadifeculties” (p. 9).
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Next, the Code indicates rules of good administeapiractice that, even if deprived of direct legal
content, may become legally relevant insofar asatian of these rules may affect procedural rights
recognised by European ldWw.

Moreover, from a normative point of view, the Cowlay sketch possible future developments of
European administrative law, in particular withpest to those rules for which the Code and the
Ombudsman’s decisions are the only source in Eamoplw. In fact, the Code draws on
administrative laws of Member States — both frortiamal administrative procedure codes or acts and
from national guides of administrative practice s-waell as on international legal documefits.
Arguably, this makes it a privileged source fortligr normative developments. In particular, on the
basis of the principle of good administration, @eurt may consider that some of these norms should
be legal rules, to the extent that they are shbyexbme Member States and that, in new politicgddle
contexts, they may be legally significant to thiigon of specific problems arising in EU I&.

In fact, in certain national systems, some of tles of the third group identified above are bigdin
legal rules. Some are comprised in the duties foirmmation and respectful conduct to which public
employees are bound in the exercise of their fonst* These duties, which are considered by law to
be inherent to the exercise of a public functiar, @art of the specific disciplinary status appieato
public employees and are sanctioned through diseipyl action’ In the UK, some of these rules flow
from the Civil Service Code, whose terms departsiantd agencies must incorporate in the conditions
of service (e.g. duty to correct errors promptfydther administrative duties, such as that of kegpi
records of mail and documents, or the rules orrdresferral of a letter or complaint to the compéete
services, are general rules of the administratreegrlure’ In some systems, other rules of this third
layer are drafted in terms of rights or facultiégitizens, which are legally protected by bindags.
Such is the case of the right to receive or toinkaa acknowledgment of receffitthe right to know

" cf. case T-157/9%&nidesa v Commissippara. 24 and 25, ari@ynamiki, cit.(note)para. 159a contrario sensu

2 Special Reportit. (note 9), Conclusion and recommendation n.° 2, @ote

 On the process of reception of legal rules andggles in EU law, see, among others, Pierre Pese41980), « Le

recours, dans la jurisprudence de la Cour de justeE® Communautés européennes, a des normes dédeites
comparaison des droits des Etats membr&ewiie internationale de droit compa¥éol. 32, n. 2, pp. 337 — 359.

™ n Portugal, see Article 3 (6) and (10) of the sBiplinary status of workers exercising public ftioes” (Law n.°

58/2008, 9 September, DRigrio da Republicl, n.° 174). In the Spanish system the lack afsideration or incorrect
behaviour towards the persons in their dealingb wie administration may constitute a breach ofdhies of public
employees (Articles 7, 0) and 8, c¢) of the “Disiripty regime of State civil servants” — Royal Decne®33/1986, 10
January, BOEBoletin Oficia] n.° 15, still in force after the adoption of Law? 7/2007, 12 April, BOE n.° 89; see also
the principles of conduct enshrined in Article 39 and (4) of this law). Curiously, being treatedithwrespect and
deference by authorities and officials”, which nisydeemed equivalent to being treated courteoissbiso a citizen’s
right (Article 35 (i) of of Law n.° 30/1992, 26 Nember, BOE n.° 23).

Specific status of public employees have survivedreforms that civil service went trough in mdyropean countries
in the past two decades, namely the alignment legtvegvil servants status and private employeeskimgr contracts
(Christoph Demmke, 200&uropean civil services between tradition and refoltP A: Maastricht, p. 95).

75

® Rule 4.1.5 of the Civil Service Management Code (Hvw.civilservice.gov.uk/iam/codes/csmc/index.papd rule 7

of the Civil Service Code (http://www.civilservicexgak/iam/codes/cscode/index.asp). It should bechtiiat this Code
is directed at ensuring the efficiency and promerduict of the services; it is not focused on imprgwvthe relationships
with the public.

Regarding the former rule, Article 80, Decree-law 442/91, 15 November, DR n.° 263, I-A, amendedt({gal);
Article 38, Law n.° 30/199%;it. (Spain). On the latter, Article 34, Decree-law442/91 (Portugal); Article 20, Law n.°
2000-321, of 12 April 2000 regarding the rightitizens in their relationships with the adminisisas, Journal Officiel
(France); Article 20, Law n.° 30/199@it. (Spain); Article 6 (1) (e), Law n.° 241, 7 Augu$90,Gazzetta Ufficialen.®
192, amended (ltaly; albeit referring to the admpf formal acts).

Article 19, Law n.° 200821, cit. (France); Article 70 (3), Law 30/1992it.; Article 81, Decree-law n.° 442/9tit.
(Portugal). Cf. Article 14 (1) of the Code.
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which is the service dealing with the matter conirey him or her? the right to be informed, where
necessary, on how to proceed regarding a certairerfia

Finally, the Code may indicate possible paths tth&r some of the procedural rights enshrined in
Article 41 of the Charter, in particular if the Ctea does become a binding instrument (if the Linsbo
Treaty enters into force) and if, as a result, Goairts will be more willing to resort to this preion
and to foster further developments. As mentionaxv@pthe Code’s provisions on the right to be heard
and the duty to motivate decisions expand the obraé these guarantees beyond what is legally
envisaged. For now, the provisions of the Code w/ltiee protective role of these rights and duties is
strengthened can only be taken as non-legal dimes®f these procedural guarantees suggested by
the Ombudsman and not necessarily shared by ttiriiims® Whether they may or, indeed, should
pass the “legal filter” is ultimately a choice dietlegal actors on whether certain interests shoeld
legally protected and certain conducts are liablaffect them in a socially relevant way, a choice
which is taken in the light of the characteristicsl needs of the political-legal system. The coritpos
nature of the concept of good administration asdpriogrammatic goals indicate the limits of this
possible process of ‘legalisation’.

5. Conclusion

The overview on the vicissitudes of the Code arel dbnesis of the right to good administration
proclaimed in the Charter shows that the existefdbe latter's Article 41 is closely connectedite
adoption of the Code. However, the analysis ofcitrecept of good administration and of the content
of the Code has demonstrated that the latter cdyiterpreted as explicating the content of itletr

to good administration. Whatever its concrete saopg become, Article 41 draws up the boundaries
of good administration as a public subjective rightl part of the Code’s rules can hardly be peeckiv
as serving primarily the protection of the indivédsl in their dealings with the European
administration. Moreover, the Code clarifies theteat of good administration to the extent that it
highlights the legal and non-legal ramificationstloé concept, thereby pointing out its specifigtira
the combination and the continuities between itmlleand non-legal dimensions. In particular, it
recalls that the administration should endeavoufutther certain aspects of good administrative
practice that stand beyond the strict legal redlms applies also to non-legal dimensions of lggall
enforceable procedural guarantees, such as thetodie heard and the duty to state reaslnghis
sense, detaching the Code from Article 41 — andd@verlooking their original intertwinement — is
an essential step to properly understand the Coztwi¢ribution to the development of European
administrative law. Indeed, irrespective of theesefifve achievement of the Code’s stated aims — its
adoption by the European institutions and its fi@mnsation into a binding legal instrument — the €od
may indicate possible legal developments of goadimidtration.

9 Article 61 (2), Decree-law n.° 442/91 (Portugdjticle 35 (b), Law n.° 30/1992, (Spain); Article Baw n.° 2000-321

(France); Article 5 (3), Law n.° 241/1990 (ltaly).

Articles 7 (1) (a) and 61 (2), Decree-law n.° /42(Portugal); Article 35 (g), Law 30/1992 (SpaiA)ticle 10-bis, Law
n.° 241/1990 (Italy; restricted to a specific tygggrocedures).
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8 For example, the Commission’s Code departs fronmitve “activist” stance of the Code regarding thatrim be heard:

its staff must respect this right, “where Communéty provides that interested parties should bedigérticle 3 of the
Commission’s Codesit., note 43, under the heading “listening to all igarivith a direct interest”). This formulation is
repeated in  Article 16 of the Code adopted by the ropean Chemicals Agency
(http://echa.europa.eu/doc/FINAL_MB_11_2008_CodeGaofod Conduct.pdf).
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