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Abstract

The paper is intended to develop the idea thatgth&ing number of rules on universal services

allows for the introduction of a debate about whetihese rules contain the nucleus of a new social
European private law. This all the more importasittee European Community will change the social

character of consumer law by means of full harmativzr-
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1 The paper will be published in the series of tmademy of European Law, European University Intitu
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1 The Hypothesis

| would like to develop the hypothesis that the iG{@és on universal services contain the nuclewsof
emerging social European private l1ahe rise of universal services is strongly conee:to the fall

of consumer protection. The European Communitydegsived and is going to deprive consumer law
more and more of its former protective elementsaust be recalled that consumer law in the 1970s
was predominantly understood as protecting the arepérty in the markétThe Leitbild of the early
consumer policy was certainly not the circumspea|l-informed and responsible consumer as
developed by the ECJ in unfair commercial practitas’ Consumer law, at least in Europe,
contained a strong social dimension to take cardn@age consumers who are not well-informed and
lack orientation in the market. When the EC tookrasonsumer law in the 1980s it gradually changed
its outlook® The high watermark of this development is the tfigher whether EC secondary
legislation shall aim at full harmonisation whiclowd preclude Member States from taking measures
going beyond the EC-defined level of protectionvrether Member States shall retain exactly these
powers’ The European Commission has already half succeadedit might well be that full
harmonisation will become the rule in the core ai@aEC consumer law — internet sales and services.
Elsewhere, | have developed the rapidly changimggigm of consumer law — from protection of the
weaker7party, over the circumspect and well-infatnensumer to the consumer-shopper in the
internet.

Whilst EC consumer law has downgraded the consuméis or her buying activities, EC law on
universal services has and is yielding a new sqahty orientated consuméeitbild — the protection

of the vulnerable consumer. This development derivem the privatisation policy of former state
monopolies as initiated by the European Commissiothe aftermath of its policy to complete the
Internal Market. Setting up markets for energy sypjor telecommunication and postal services, for
transport and waste disposal, maybe even for health, education and social security, cannot set
aside that these services meet basic needs dfitthens® Being cut off from the market of these
services could be equated with social exclusionvds precisely in this context that the concept of
universal services arose. It is meant to guarathieesupply of these services to those who lack the
resources to buy them at the market price. Theam isverwhelming literature on public services, on
how far the European Commission can go in privagi$ormer state monopoli@sviuch of the debate
turns around the demarcation line between EU anchibde States’ competences, as enshrined in the
relationship between Art. 86(2) ET and Art. 16, ahe distinction between services of general
interests, services of non-economic interests amdices of economic interests. In this vein, the
European Commission tends to enlarge the notiomcohomic services, which comes under its
competences against the Member States which resnaipetent for all non-economic services. Much
less attention has been paid to the impact of thesation of state monopolies via primary and

The paper contains a number of references to EQndexts. | have put into italics what is of primeoormtance for the
context of the analysis throughout the text. Innesearch | benefitted from a seminar Fabrizio Cafagd myself had
organised at the EUI in 2008/2009. | am gratefuhr input.

See von Hippel, 1986 and Reich/Tonner/Wegener,.1976

See Weatherill, in Micklitz (ed), 1996.

See for an analysis Résler, 2004.

See Micklitz/Reich, 2009, 471.

Micklitz, in Howells/Schulze (eds), 2009; Kramar Schulthess et. al 2006.

See for a chronological analysis Damjanovic/det&VEUI Working Paper, 2008/34.
Neergard, in Neergard/Nielsen/Roseberg (eds),.2008



Hans-W. Micklitz

secondary community law on private law matf8r§he following analysis must be located here. |
deliberately take a private law perspective. Theeef | will look into the rules governing the
contractual relationship between the user of tineapsed public services and the company which is
providing the service.

My intention is to demonstrate that the existing B, primary community law as well as the
numerous pieces of secondary community law, intérideprivatise former state monopolies, yield
elements of a new European private law, one whsckleésigned to protect the economically and
socially disadvantaged citizen. Understood in iy, universal services form an integral part & th
European Social Modét.| will develop my argument in three steps. Theosecpart will analyse the
legal distinctions as conceptual differences. Fegpnivate law perspectivejutatis mutandigthis part
deals with the possible scope of the law on unaleservices? The third part looks into the
hybridisation of the public/private law divide imiversal services. The traditional bilateral cortaap
private law relations does not work in universalvems. It is far more of a triangular relationship
where national and European regulatory agenciessmks intervene as intermediaries into the former
citizen state relationship which now becomes aaiticonsumer relationship. The fourth part looks at
the constitutionalisation process of universal tsghia the economic freedoms and the fundamental
basic rights enshrined in the Treaty. It is sugegsthat constitutionalisation allows for the
development of constitutive principles of the law aniversal services. The fifth and last part
formulates possible perspective of the law on usaleservices, its possibilities of generalisations
the field of regulated markets as well as in th@-aconomic sector of public services where the
impact of privatisation is still virulent.

2. L egal Distinctions as Conceptual Differencesor the Bumpy Road to a European
Concept of Universal Services

The underlying perspective whence the conceptutdrdnces are characterised stems from the EC
law on regulated markets, in particular from ECoseary law on electricity, gas, telecommunication,
postal services, railway, air passenger, ship adtiansport. The law of the regulated markets can
largely be equated with services of gen@@bnomicinterest. Setting aside transport, where Art. 71
ET applies, all other Directives are based on 88t.ET. Competence conflicts show up, when and
where the European Commission claims regulatoryepémthe grey zortd of education, health care,
research and social security. Private law comesnily as far as the European Community has
privatised or will privatise former national statenopolies or statutory activities. However, behind
the question of how far the community competeneash, the much more difficult issue arises of how
to define the conceptual differences between pugdiwvices, services of general interests, serates
economic and non-economic interests as well asewsav services.

2.1 National Public Services and European SGElIs

Primary EC law does not know the categorymfblic service's This seems to be very much a French
category’’ in contrast to German law which speaksDafseinsvorsorgeMore or less all Member

10 With a few exceptions, Wilhelmsson, in Rickett/Belfeds), 2003; Rott, 2005; same author, 2007; Wille Yearbook

of Consumer Law 2008 edited by Twigg-Flesner/Patowells/Nordhausen, 2008; Reich, in The Yearbookafisumer
Law, 2009, edited by Parry/Nordhausen/Howells/Twhdgsner, 2009.

Scharpf, 2002; Damjanovic/de Witte, 2008.
See Teubner, in Wilhelmsson/Hurri (eds), 2001, 51.
Neergard, 2008, 88; see ECJ, 5.3.2009 Case C-3B@ffiter v. Maschinenbau 2009 ECR I-nyr.

See for details Schweitzer, 2001/2002; Garcigrneedland/Sciarra (eds), 1998, 57 for a comparatnadysis of the
French, German and Spanish approach, as well agoAimaFreedland/Sciarra (eds), 145 for the diffiererigins of
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States, at least the old ones, are familiar withiqdar types of services which are provided bg th
state or by state-owned companies whatever thereenlegal category might be. These services are
deeply rooted in national legal cultures and tiad&'®> Whenever the ECJ intervenes, whenever the
European Commission takes action, it must be ¢tear the outset that privatisation of former state-
owned monopolies or even below such ambitious ipalifprojects, restricting or reshaping national
public services, is more than just changing thallsgructure from public into private. Privatisatio
bears a strong societal dimension. National stateopolies were often involved in sponsor activities
at the local community level. They were sociallygegved not only as the provider of basic services
but as donors who financed all sorts of societskdasuch as refurbishing schools and universities,
constructing sports arenas and public swimming gpdghtional statutory monopolies in particular in
countries like France, Germany and ltaly functiofikel a state in the state, they were — and to some
extent still are — interwoven into the local comiityiat the social and political level. It will have be
shown that due to their very particular charagbeiblic services’ cannot be totally disconnectedrfro
the public domain, despite all privatisation rhiztof

The Treaty of Rome already contained the concepterfzices of general economic interéatsArt.

86 (2) empowering the Commission to exercise cornostate monopolies under the competition
rules. This Article remained dormant until aftee tBingle European Act. Since then the European
Commission has attacked national statutory monegpdairectly via the competition and indirectly via
the state aid rules and received strong suppart ffee ECJ at least in the beginniid.he European
Commission and the ECJ thereby gave shape to wigdit ine understood as ‘services of general
economic interests’. Both were driven by the spivétt statutory activities should be put in thedsan
of private competitors as these were suggested tetier equipped than the state to offer highityual
services at competitive prices. The ideologicaluigbfor the privatisation of public services wadlwe
prepared. The United States and the United Kingdwad demonstrated in the eighties that
transforming public services into competitive maskmay produce better results for the market and
for the citizen, i.e., consumers. In continentaidpe there was increasing pressure on Member State
governments to follow the US and UK example in doarse™® The legal argument with which the
ECJ managed to open Pandora’s box was the distmbB8tween the economic nature of the statutory
activity and the public underlying intere$isThe ECJ has used a similar legal constructiohérfield

of intellectual property rights to overcome the bdaries of Art. 295 ET° Thereby, the legitimacy of
national public services remained unaffected, batéctivities the public services undertook cowdd b
submitted to control under the Treaty provided tlvesre ‘economic’. The ECJ transferred the
economic/non-economic divide developed in the figidhe market freedoms into competition and
state aids la* Two consequences of this approach were relativaby to forestall: that the ECJ and
the European Commission would run into problemswbire to define the borderline between
economic and non-economic and more deeply thaetbe@omic/non-economic divide does not take

(Contd.)
public services in the common law and the contialelatv, as well as Neergard, 2008, 69 with furtteferences from
the literature.

15 Neergard, 2008, 71 with references.

® This is the major findings of our analysis of tmepiementation and enforcement of the EC directives

electricity, gas, telecommunication and rail travspin a selected number of Member States,
KeRler/Micklitz, 2008.

7 Seein particular the contribution of Schweitzem¥y in the forthcoming volume of the Academy of&pean Law.

8 n Germany, the Max-Planck-Institut in Hamburg atsdformer Director E.-J. Mestmacker certainlyydd a key role;

see Mestméacker, 2006.

See Sauter, 2008, 167 at 181. Harlow, in Freedbuara (eds), 49, 50 referring to the functiomgproach of treating
public services as activity in contrast to theitnibnal approach.

See van Erp, 2006.

Which does not mean that the notion of economiivities in both areas market freedoms and conipatis the same,
e.g. Schweitzer, EUI Working Papers, 2007, 3.
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the triangular relation into accoufitThe consequences become virulent the deeper thep&an
Commission and the ECJ in tandem approached theageas — health care, education and social
security. The introduction of Art. 16 by the TreatiyAmsterdam was clearly meant to strengthen the
role of the Member States in order to be able pitppge perform and execute services of general
interests in a spirit of social and territorial esion. The role and function of Art. 16 have prosk
academic controversy. In the case-law of the ECt, 16 does not (yet) play a directly visible role,
although it might have indirectly influenced the @mission and Court’'s position on the further
privatisation of national public services.

Two types of conflicts must be distinguished: fitsdbw far the ECJ would go in paving the way for
further privatisation even in sensitive areas lilaalth care, education, research etc. by referamce
Art. 86 (2) and second, whether and to what exteatECJ and the European Commission would
apply the EC rules on state subsidies to servigbigh have been public services before, and are now
privatised but need financial support to functioraipublic services dimension.

The first variant covers constellations where geveompetitors in a follow-on action refer to themn
legal space the European Commission has openeg way of an infringement procedure against a
national state monopoly to challenge the privilegedition of public service providers or the cartel
like functioning of public and semi-public assomas. In the late eighties and the early nineties t
ECJ did not take a consistent position and noudigthe hope of private parties that EC competition
law might become a tool to split up statutory masl@s even in the so-called grey areas. However,
gradually the ECJ defined a more sophisticatedagmpr. In a series of judgments from the nineties
the ECJ underlined that genuine state activity b@prganised in public law form and that Art. 8p (2
does not allow for cherry-picking of one profitalsiervice by a private providé&tThe overall lesson

to be taken from nearly twenty years of litigatiohArt. 86 (2) might be that it is difficult if not
impossible for the ECJ to define in case-law a genweoncept of ‘services of general economic
interests’. By and large the ECJ shied away froertiost sensitive issues of health care and social
security®® It was left for the EC legislator — if not the @tg — to deregulate and privatise former
national state monopolies, to define the categaiesconomic services which are of general interest
and to decide to what extent the most sensitivg greas of public services may be submitted to EC
law.

The second variant deals with conflicts betweerféhmer public incumbents and the new competitor
or between the respective Member States and pnpaatées on which particular burdens are imposed
to guarantee the supply of public services. Largelgompliance with the case-law on Art. 86 (2) the
ECJ took a hard line against all sorts of statesislids which prevented private parties from getting
access to a market where public competitors (usub# former incumbent) hold a strong market
position. TheFerring® case of 2001 is regarded as the turning point. B®& followed AGTizzang’
who strongly emphasized that neither Art. 86 (3)tten Art. 90 (2)) nor Art. 87 (then Art. 92) htd

be applied in cases in which the benefit giverhtmsé undertakings did not exceed what was ‘strictly
necessary to compensate the additional net codthwimey incur in performing the public service
obligations imposed on them.’ lAltmark’ which concerned the admissibility of state aids do

22 see for the difficulties of where to define therdecation line, Sauter, 2008; Neergard, 2008, amdhe triangular

relationship under 3.1.

For a summary of the ECJ case law, Reich, 2005, t68eq., at last ECJ, 5.3.2009 Case C-350/07 Kattner
Maschinenbau 2009 ECR I-nyr at 84 and 90; Szysz@HK,, 71 ‘cream skimming'.

The solution to the question is the concept ofantaking which excludes ‘pure’ social services, BE®J3. 2004 C-
264/01 et al., AOK Bundesverband, 2004 ECR 1-2493; BC32009 Case C-350/07 Kattner v. Maschinenbau 2009
ECR I-nyr.

ECJ, 22.11.2001, Case C-53/00 2001 (ECR) 1-9067,.at 32
At. 63.
ECJ, 24.7.2003 C-280/00, Altmark Trans v. Nahversgésellschaft, 2003 ECR 1I-7747.
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private company for the execution of public sernatdigations, the ECJ confirmed its approach. The
ECJ held that public subsidies intended to enabée dperation of urban, suburban or regional
scheduled transport services are not caught by8&rif subsidies are to be regarded as compensation
for the services provided by the recipient undéntgdin order to discharge public service obligagio
Four criteria must be mét:(1) the recipient undertaking is actually requitedlaw to discharge
public service obligations and those obligationgehbeen clearly defined; (2) the parameters on the
basis of which the compensation is calculated hmen established beforehand in an objective and
transparent manner; (3) the compensation doesxteed that necessary to cover all or part of the
costs incurred in discharging the public servicégalions, taking into account the relevant receipt
and a reasonable profit for discharging those abibhgs; and (4) where the undertaking which is to
discharge public service obligations is not chosel public procurement procedure, the level of
compensation needed has been determined on the dfash analysis of the costs which a typical
undertaking, well-run and adequately provided withans of transport so as to be able to meet the
necessary public service requirements, would hageried in discharging those obligations, taking
into account the relevant receipts and a reasomabfi for discharging the obligations.

There seems to be a link between Art. 16 introduoetl999 and the turning point of the ECJ in
Ferring andAltmarkin 2001 and 2003. The ECJ considerably increasedeteway of Member States
to use state subsidies to guarantee public sereces if they are provided by private companies.
Such an understanding would even become clearieinew wording of Art. 16 foreseen in the
Lisbon Treaty would become true. Here the wordstipalarly economic and financial conditions’
will be integrated® Read together with the ECJ case-law on Art. 88h@)situation today seems to be
that Member States by and large had to accepthbaEC competition rules apply in the core area of
services of general economic interests but theyefitefrom a large leeway to subsidise either
suppliers or consumers — provided they respectdheAltmark criteria. The interplay between the
two sets of rules demonstrates the hybrid natuggubfic services where the economic/non-economic
respectively the public/private law divide does fudly cover the complexity of the relationship.

There are by and large two major concepts whichehavbe fine-tuned against each other — the
national concept of public servicegich is not coherent is its scope and density depends on the
national cultural background and the national trads and theEuropean concept of services of
general economic interest§he former is larger as it covers economic ang-@monomic services of
general interests. However, beyond these ratheal fandings there is ample room for all sorts of
policy options, two of them deserve further invgation, (1) the sharpening of the demarcation line
between economic and non-economic and (2) the raorkitious project to develop a genuine
European concept of public services. The recentmetiebate provides evidence in both directions.

2.2. The Distinction Between Economic/Non-Econon8ervices of General Interests

In the current political debate on the revisiortted Treaty the Member States redoubled their affort

to build an ever thicker wall between their compets and those of the European Community. The
protocol to the Lisbon Treaty mentions for thetflimme ‘non-economic services of general interests’

and confirms the Member States’ competence. ltseadollows:

Art. 2
The provisions of the Treaties do not affect in amgy the competence of Member States to
provide, commission and organise non-economic ceswf general interests.

One might argue that such a ruling should be iategrinto the Treaty and not just be down-graded to
a protocol. However, even if the Member States wdad or would have been prepared to go down

28 Mostly clearly in the tenor of the judgment.

2 See Damjanovic/de Witte, 26 under reference tot&vitein, 2007, 645, 658.
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that road, such a new Treaty provision would natlyehelp to clarify where the borderline is sitet

It would remain for the ECJ to contrast the ecommoseirvices of general interests laid down in Agt. 8
(2) and reflected in Art. 87 with the new rule hretprotocol — even the Treaty — that Member States
retain competence for non-economic services of gémgerests. The added value of such a new rule
would obviously be rather limited. There is everisit enshrined in the Protocol as it would overrule
the case-law of the ECJ on equal access of noofrasdtEU citizens to public employment and on the
mobility rights of EU student§. One might wonder whether this really was the ititenof the
drafters.

The last ten years are marked by an increasingqablinfluence of the Member States on where to
draw the line between EC and national competendéshwis largely reflected in EC law. However,
none of the documents had clarified what might beeustood by public services, or by services of
economic — or by non-economic of general interests.

The European Commission too stayed away from giclegr form to the different concepts. Since
2003 the European Commission has published a nuofb@mmunications, none of them is really
helpful with regard to the clarification of concegtissues and none of them makes an effort toelefi
the current state of development under existing|&@ Sautef" enlisted largely in line with the
common understanding of the acadéfihe following services whilst stressing that thdisted
services should not be regarded as economic serefageneral interests in all Member States:

“River port operations, establishing and operatingublic telecommunication network, water
distribution, recruitment, basic postal servicesintaining postal service network in rural areas,
regional policy, port services, waste managemempudance services, and basic health
insurance”.

From a constitutional point of view, it would makense simply to list the areas in which the
Community and/or the Member States have competditee Member States are not prepared to go
down that road and the European Commission intdndsvoid setting in stone the areas of
competences. Paradigmatic for the European Conumissithe statement in the 2003 Green Paper on
Services of General Interest, where it seeks thdigo for conflicting concepts in the dynamicstbé
market and technology:

The range for services that can be provided onvangimarket is subject to technological,
economic and societal change and has evolved awer (t..). Given that the distinction is not
static in time (...) it would neither be feasible mw@sirable to provide a definite a priori list dif a
services of general interest that are to be coreideon-economic’.

The undertone of the statement is telling. The peam Commission relies on first technological,
second economic and third societal change. Techiwalb change like in the telecommunication
sector might set aside the need to guarantee #utigsto a public phone. But what is the altenva®
Technological change might overcome physical adeiéissto public phones through mobile phones,
but technological change cannot solve the secoedhesit enshrined in accessibility, that citizen-
consumers need to have the resource to buy a nuiidiee and pay the tarifts Economic change
has ties to both to the technological and the salcehange. Replacing public via mobile phones
implies a change in the market structure. Linkingpreemic to societal change refers to the
understanding of the kind of market in which we tvmtrade. Should the market alone guarantee
access to these services or are there additiofed that out to be elaborated by the state? Does

% Damjanovic/de Witte, 2008, 29; see for a full agtoof the development in a historical perspectsmore/Starup,
2007, 57.

2008, 167, in particular Fn. 22.

See Neergard, 2008.

COM (2003) 270 final, p. 14.

For a clarification what is meant by citizen-com&u see under 3.
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societal change imply that social exclusion becoageeptable? This is certainly not in line with the
long term EU policy as set out in the Lisbon Col2€i00%°> Competition and social exclusion are
strongly interrelated.

2.3.  The Universality of the Concept of UniversadiSices

The European Commission obviously intends to auhil slippery constitutional i.e competence
ground of distinguishing economic from non-econorsarvices of general interests. For a fully
fledged federal United States of Europe such dfickation would be urgently needed. For a European
Community which stands on unstable constitutiondlany — ground, it seems indeed more realistic
and from an integrationist perspective more pramgigb seek the solution bottom up in the typical
incremental approadhthe European Commission has developed in bringiggther the rules of the
Treaty, the case-law of the ECJ and secondary Contyniaw where the European Commission has
not only gained competence but has laid down el&sneh a new legal concept which can be
generalised far beyond its relatively narrow cotemntext.

The key to understanding the approach of the Eamp@ommission can be found in the 2003
communication which contains a whole chapter onvenrsal service'. Again it is telling to look into
the context of the analysis. The overall headinghefchapter is “Towards a Community Concept of
Services of General Interests’, not economic sesviout all sorts of services. The first sub-chapter
then deals with ‘universal service’ and providestfe following account’

It is probably neither desirable nor possible teal@p a single comprehensive European definition
of the content of services of general interest. elav, existing Community legislation on services
of general economic interest contains a numberoofimon elements that can be drawn on to
define a useful Community concept of services afiegal economic interest. These elements
include in particular: universal service, contiguiquality of service, affordability, as well aseus
and consumer protection. These common elementsifidéPommunity values and goals. They
have been transposed into obligations in the réisgelegislations and aim to ensure objectives
such as economic efficiency, social or territodahesion and safety and security for all citizens.
They can also be complemented by more specifigatitins depending on the characteristics of
the sector concerned. Developed in particular ftain network industries they could also be
relevant for social service.

The European Commission seems to contradict it®elfthe one hand, universal services are said to
constitute a mere element of SGEIs. This is truesdnfar as the different categories mentioned
‘continuity, quality affordability, consumer protgan (!)’ have been developed in secondary
Community law dealing with network industrisThis, however, is only half the truth. The key
message is found in the heading to the chaptetrenidst sentence of the quotation. Both suggest th
these common elements are of importance far beybaddistinction of economiwersus non-
economic services of general interest. The Euro@anmission is developing a new concept in an
area where it has gained competences and thenafjeasrthe common elements, thereby intruding
into areas where it lacks competences or wheredhgetence of the EU is at least doubtful. The
message is clearly said and though it might rernaimoticed, ‘they could also be relevant for social
service’. The European Commission turns universatises into a general concept which might be
extended to non-economic services of general isitere

% 0JC137,8.6.2002, 2.

Weiler, 1991, 2403 and 1999.
COM (2003) 270 final, No. 49 at p. 15.

Directive 2002/22 on telecommunications, OJ L 108,4.2002, 51; Directive 2003/54 on electricity) @ 176,
15.7.2003, 37; Directive 2003/55 on gas, OJ L 1I%7.2003, 57; Directive 2008/6 on Postal ServiGgsL 52,
27.2.2008, 3.
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What was politics in 2003 became law soon afteraiaftie European Commission got support for the
adoption of the diverse telecommunication directiire 2002° and the energy directives in 2083.
Contrary to the 2003 Green Paper, the European @ssion could base its 2007 Green P&pen
relatively solid legal ground. The concept of umga services shows up in the respective directives
and regulations dealing with network industries.i{lhe language is far from being clear, secopdar
EC law tends to use ‘public services’' and ‘servioégyeneral interests’ interchangeably, thereby
mixing up general European interests and nationblipinterest$” The concept of universal services
or, more generally speaking, the idea that priasios of network industries has to go hand-in-hand
with obligations imposed on Member States to gueerthe availability of these former public
services to each and every citizen has been, #iece relatively well established. The purposehef t
2007 Green Paper is therefore different. In lighthe failure to integrate in particular health ear
services into the Directive 2006/123/£0n Services the European Commission uses thed®tatd
the Lisbon Treat}f and the concept of universal services to pavegthand for further action in the
field social services as wéfl.The language is rather tight and fiffn:

The capacity to combine the provision of servicégeneral interest with the development of a
European single market is particularly well illed by the series of sector-specific policies
developed since the early 1990s for network indestsuch as telecommunications, energy,
transport and postal services, which today repteseme than 7% of the GDP and 5% of total
employment in the EU. The gradual opening up o$¢hsectors to competition went hand in hand
with the definition of a number gublic service obligations for each sectoovering aspects such
as universal service, consumer and user rightstaalth and safety concerns

More particularly on the role of universal serviéés

Ensuring equal treatment and promoting universaless Access to services of general economic
interest is recognised as a right in the EU ChateFundamental Rights. This includes ensuring
equal treatment between women and men and comtadtifgrms of discrimination in accessing
services of general economic interé&tere an EU sectorspecific rule is based on theephof
universal service, it should establish the rightwéryone to access certain services considered as
essential and impose obligations on service praside offer defined services according to
specified conditions, including complete territdréi@verage and at an affordable priddniversal
service provides for a minimum set of rights antigations, which as a general rule can be further
developed at national levét.is a dynamic concept, which needs to be updeaggdlarly sector by
sector Promoting access throughout the territory of th@on is essential for the promotion of
territorial cohesion in the EU, as mentioned abiovihe case of social services. Territories with a
geographical or natural handicap such as outerraggins, islands, mountains, sparsely populated
areas and external borders, often face challemgtsrins of access to services of general interest,
due to the remoteness from major markets or thee@sed cost for connection. These specific
needs must be taken into account.

The European Commission accepts that the concaptieérsal services rules are so much tied to the
relevant sector that each sector has to be stugdipdrately. This seems to be in line with the ECJ

39 Directive 2002/22 on telecommunications, OJ L 184.2002, 51 (the universal services directive).

Directive 2003/54 on electricity, OJ L 176, 15003, 37; Directive 2003/55 on gas, OJ L 176, 1903 57.
COM (2007) 725 final.

Neergard, 2008, at 73.

0J L 376, 12.12.2006, 36.

See in more details under 4.3.

See the headlines of the Communication (2007) irb. f

COM (2007) 725 final p. 8.

COM (2007) 725 final, p. 10.
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which does not start from a universal concept dilipiservices?® On the other hand universal services
rules are so variable that they present generasiégwen beyond the relevant sectors. They could
become constitutive for all efforts to liberaliseoaomic and maybe even non-economic services of
general interests. They could turn into a new cphadth far-reaching implications for private law.

In the light of such a long term perspective, theigaged revision of Art. 16 in the Lisbon Treaty
gains importance. On the surface Art. 16 para—(R)it will ever enter into force — will introduca
new competence concurrent to Art. 86 (3). The Diafe might argue, would only codify what has
become practice already. As the European Commissioarrently very reluctant to make use of its
power under Art. 86 (3) and, if it does so, intégsaEuropean Parliament into law-making on an
informal basis, the new competence basis in Art(2)&loes not seem to bring about major changes.
However, Art. 16 (2) might legitimate the attempttloe European Parliament to push the European
Commission to propose a framework directive on eaun services of general intere$tsSuch a
framework directive would provide the opportunity discuss contract law parameters of universal
services in more depth. However, the European Cessiam used the uncertain future of the Lisbon
Treaty as pretext to suspend any further initiatdrehe time being.

3. The Hybridisation of the Public/Private Law Dividein the Public Services Sector

In the high days of the welfare state, there wakear distinction between the public sector = pdit
and the private sector = economi¢dhe reconstruction of the way from national pulsi@vices to
European made universal services demonstrateshthalistinction in EU law between economic and
non-economic does not fully catch the issues whrehbehind that distinction. In the sectors atesfak

is simply a dead end to try to distinguish betwaen-economic and economic, notwithstanding the
legal means chosen, be they EU constitutional lawnerely policy-making tools. What is really
needed is openly to address the hybrid charactdreopublic/private law divide in order to be atde
determine the particularities of the sector whitlape and influence the relationship between all
parties concerned.Only in this way it is possible understand the stitative elements of that new
area of law to find out whether the concept of aréal services bears elements which can be
generalised beyond the field of network industrieshat the European Commission would like to do
— or what are the relationships between the ‘new/ bn universal services and the ‘old’ consumer
law. Hybridisation of the public services sectoelgls the concept of the citizen-consumer who is no
longer merely a citizen due to the extension ofaghiepreneurial statutory activities, but likewiss
really a consumer due to the fact that the statairgs involved in regulation of the public secteer
after privatisatiot? From now on | will call the consumer, the citizesrsumer which demonstrates
his or her hybrid status. Customer, quite to thetreoy refers to the intermediary status whichtesa
from the now vanishing particular relationship be@n the entrepreneurial state and its citizens.

3.1 From Bilateral to a Triangular Relationship

Traditional private law relationships are bilaterleally the parties negotiate the content of the
contract as they wish, within the boundaries sé¢omisuse of private autonomy in common law and
civil law countries. Traditional bilateral privataw making is anchored in economics. Consumer law

48 See ECJ, 19.5.1993, Case C-320/91 Corbeau, 1993 BE6BR3Iversus ECJ, 27.4.1994 Commune d’Almelo Case C-

393/92 1994 ECR I-1508 and Szyszczak, 2001, at 74.

49 See for a short re-construction of the initiativeich goes back to 1998, Neergard, 2008, 112 et seq

% see for a deeper analysis of the impact of thamaing entrepreneurial state activities on thetiodiahip between the
state and the society Picard, in Freedland/Sciads), 1998, 83.
Scott, 2000, 310 develops a regulatory model wtaghs the conflicting values into consideration.

Picard, in Freedland/Sciarra (eds), 1998, 94; AmatFreedland/Sciarra (eds), 1998, 153; Eversengés, 2008, 154.
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led to the introduction of more and more mandasigndards which limit the parties’ freedom to

contract® Structurally speaking the state, i.e., the Eurapg@ammunity, intervened into private law

relationships, in order to correct market failursivate law as consumer law enters politics via
economics. The regulatory state, be it the natiamesand/or the European Community does not
systematically monitor compliance with mandatoanstards. This was and is left in principle to the
private parties. There is, however, a growing teggenot only in the control of unfair contract

terms>* to involve statutory agencies in the enforcemémedsion’”

Universal service relations are not bilateral. &isation suggests that a former field of actigitie
belonging to politics is shifted to economics. Sedilly privatisation would have to turn down the
former bilateral customer-state monopoly public ledationship into a bilateral citizen-consumer-
supplier private law relationship. However, uniarservices lie between economics and poalitics, in
the private/public law divide. The EC-privatisedbpa services combine economics and politics.
Teubner calls it a triangular relationsAfgFor our purposes, it is important to look at tlesvractors
which enter the scene in universal services. Befoneatisation the customer was provided public
services via the state directly or via statutoryitis supervised and controlled by the state. rAfte
privatisation, the customer is faced with a congllebew regulatory environment.

The universal service provider might still be thellvestablished incumbent, but the former incumbent
has become at the same time a competitor in thkemarhe state and/or the government stay outside
the market deliberately distanced from the forme&tamer. The potential addressees for the customer
of universal services in case of dissatisfactiop #e national regulatory agencies. The bilateral
relationship has turned into a triangular relatiops The tensions between economics and politics
which seemed to be overcome when these services pugrinto the hands of the state (politics) a
century ago, are re-imported via privatisation (esuics) into the field of universal services. The
simple fact that privatisation of public servicaslgs universal services suffices to show thatstiage
cannot get rid of the problems enshrined in pusdicvices by outsourcing them to private entitles.
All sorts of new and old mismatches occur.

Seen from a private law perspective, the relatignisatween the customer and the state monopoly fell
into the category of public law. There was no cactnal freedom. The incumbent had to conclude the
contract with each and every customer. The contahctlations were submitted to public law rules.
The price was guaranteed and often a politicaleptioghly subsidised via taxes. In turn the stajuto
monopoly benefitted from privileges from tight méstions on liability for injuries and damag&s.
Privatisation may lead to a competitive market, inuthis market not all competitors and customers
are treated alike. The selected universal servioeiger is legally obliged to conclude a contrdc i
citizen-consumer so requests provided the citizesrsgmer meets the necessary legal requirements to
which the mandatory provision of the service istmhtl

The law on universal services is status relatdab#t ends, at the supplier and the customer siffer A
privatisation two levels of contractual relatiormild in theory stand side-by-side in the formerljub
sector; the citizen-consumer-supplier relation ba tompetitive market of former public services

53 See for a rather traditional view, Basedow, 2004.. 9

See Collins (ed), 2008.

Cafaggi/Micklitz, 2008, 391.

In Wilhelmsson/Hurr (eds), 2001, 59.

Garcia, in Freedland/Sciarra (eds), 1998, at élltte elements of the debate are still presetitércurrent context”.
See Rott/Butters, 1999, 75 (Teil 1) and 107 (TeiBjtters, 2003; Magnus/Micklitz, 2006.

See for an attempt to overcome the dichotomy betwmiblic services and private services by wayesetbping new
forms of public private partnership, Rinken, 2008.
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where due to privatisation the existing body of dwtory consumer law now fully applf8sand the
citizen-consumer universal service supplier retatichich is bound to even stricter requirements on
the freedom to contract and the freedom to shaperamual relations Abschlussfreiheitund
Gestaltungsfreiheit The level of protection in universal servicedigher than in citizen-consumer-
supplier relations on the competitive market aseétches beyond the limits set to the freedom of
contract via standard terms legislation. Let usallethe clear cut statement of the European
Commission:

“Where an EU sector specific rule is based on threcept of universal service, it should establish
the right of everyone to access certain servicesidered as essential and impose obligations on
service providers to offer defined services acewydp specified conditions, including complete
territorial coverage and at an affordable pri%]e.”

Obviously the addressees of the two sets of ruféer:don the one hand there is the ‘normal’ citize
consumer who chooses from the now privatised sers@ctor the most appropriate and mainly the
cheapest provider. On the other hand, there aradtieessees of the universal services, which may be
strictly speaking broken down into two differenttegories, those who are uncoupled from the
territorial coverage, but have the necessary ressuand those who are not able to pay the market
price for the requested services independent af domicile. Theoretically both sets of legal rédats
could be kept separated from each other. Howewar, mismatches arise whatever the regulatory
approach might be, a split concept differentiatiggween the two types of consumers or a unified
concept, or a one fits all approach which tredtaddressees alike. In line with EC terminologyill w
call the solvent consumer, the circumspect constfraad the consumer which is endangered to social
exclusion, the vulnerable consunfér.

The circumspect consumer will claim to be treatedh& vulnerable consumer. He or she may favour
a maximisation strategy, under which new and oldsamer expectations generated in the field of
public services are aggregated. Under the formete snonopolies old expectations relate to low
service and bad complaint management but high atdadf equality, accessibility, continuity, after
privatisation new expectations associate bettaficeeand better quality at lower prices on toplaf t
level already achieved during the old timi&snilhelmssoff raised the question whether these
maximised expectations are legitinfite the sense that they need to be respected idettigion of
whether the legal standards of universal servieesbe generalised even beyond its proper scope of
application within the regulated market. Howevéthe standards generated with regard to universal
services become the rule independent from the pateaddressee, the circumspect and/or the
vulnerable consumer, tensions arise with regatdalegree to which the invisible hand of the miarke
shall decide over the price and the quality of thiemer public services. In the field of universal
services they are subject to statutory regulat®oa wisible expression of the statutory respornisilit
avoid social exclusion. Exactly this type of intemtion constituted the primary target of privaiizat

%0 See the references to Directive 93/13 on unfaingein Directives 2003/54 on electricity and 55gas Annex A and

Directive 2002/22 on telecommunications Art. 20 (1)
COM (2007) 725 final at p. 10.
See with regard to its origins, Weatherill, in Mitz (ed), 1996, at 430.

See with regard to this concept the Directive 2P®5on unfair commercial practices, OJ L 149, 065, 22;
Wilhelmsson, in Howells/Micklitz/Wilhelmsson, 2006hapter 4 f) at 111.

See Peraldi-Leneuf, in Service Public et commulauropéenne entre I'intérét général et le mardse kovar/Simon,
Tome II: Approche transversal et conclusions, Actesolloque de Strasbourg 17-19 October 1996.dauchentation
frangaise (1998), Travaux de la CEDECE, who undeslitteat the notion of ‘consommateur’ bears an elénaén
collectivity (I'intérét collectif des consommateljsste au contraire de la notion ‘client’.
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64

% see Wilhelmsson, 00 and later under 5. wherellsidy the question in more detail.

® See on the concept of legitimate expectations Mickn Kramer/Micklitz/Tonner (eds./Hrsg.), 199245-278; the same

1999/2000, 167-204.
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at least with regard to those areas where the méokees are said to be the appropriate, if not the
better means to guarantee better services at lpwees. These mismatches are enshrined in the
privatisation process. They demonstrate the hytharacter of the privatised public services. Itsloe
not suffice to look into the bilateral relationstiptween the citizen-consumer and the now privétise
supplier, it is necessary to look more closely ittie triangular relationship. Otherwise it is not
possible to design the new law on universal sesvice

3.2. Interactions Between the Citizen-Consumer, Ugiisal Service-Provider, State Relationship

The shift from a bilateral citizen-state monopayettriangular relation between the citizen-consyme
the provider of universal service and the statecasf and transforms the social and economic
environment between the citizen-consumer, the &ipahd the state concernédeedlanddiscusses
the marketisation of public services and distinigess betweergonsumerisationmarginalisationand
economisatiofi’ a distinction which does not yet cover the relahip between the citizen-consumer
and the public agencies which have to control anditor the markets. In so far a fourth category is
needed, which | terrsubstitutionalisation

Consumerisatiomf citizen-consumer/universal service provideatiehship leads to individualisation
of former collective relationships between statered public service providers and citizens. This is
the consequence of the ‘degeneration of colleativiisto centralised corporatism’ which legitimated
the privatisation of public servic€Szyszczak has demonstrated that the privatisation of public
services affects the social behaviour of citizenstmers and uncouples him or her from his or her
local community. Citizen-consumers should no lorigek and feel bound to the local supplier whom
they know and who might be involved in a numbelochl sponsoring activities, they should look for
the cheapest supplier wherever he is located ihdnse country or from an EC perspective even from
other Member State€onsumerisatioms pushed to extremes in the recent proposal foirective on
Consumer Right&, but elements of the shopper consumer can alsourlfin each and every piece
of regulatory EC law where the consumer is instnt@iésed for the realisation of the internal market
or more particularly for the establishment of segtonarkets. The citizen-consumer is compensated
for the loss of collective relationships in his e community by being granted subjective rights.
This is the general response of EC law to the ddomy of the ‘subject (the natural and the legal
person)’ of its own legal and social environmenbwdver, the former collective relationship was a
forced one, resulting from the lack of choice. Biisation does not hinder citizen-consumers from
getting together and organising themselves. Seltisation is now left to civil society. The questi
however, remains to what extent incentives, legadl @conomic, are needed to initiate self
organisation in and for representing citizen-consuimterests.

Marginalisation of the citizen-consumer/state relationship is eedi result of privatisation. The
baseline is the citizen-consumer/SGEI relationstopstructed as a market relationship. The changing
relationship shows up in the new language, whereaB@ national ministerial documents are no
longer referring to the government/citizen but te tgovernment/consumer relationsHipThe
outsourcing of public services into the privatenarei.e., the delegation of statutory tasks togidav
actors, however, cannot be fully achieved due ¢oMlember States’ obligation or right, depending on

67 Freedland, in Crouch/Eder/Tambini (eds), 2001, 90.

Harlow, in Freedland/Sciarra, 1998, 55.

2001, 47 and same author, 2007.

COM (2008) 614 final, 8.10.2008, see Micklitz/Rei2b09, 471 and the same in Howells/Schulze (e@€9.2
See Reich, 1999.

See already Teubner, in Wilhelmsson/Hurri, 20083a Szyszczak, 2001, at 65.
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the regulated market at stakep establish a universal service provider. Viagbkection and approval
procedure which might even end up in granting esicki rights, the universal service provider is
much closer connected to the state. From the nitmmsumer perspective, the distinction between
normal competitors and the universal service pavighich might be at the same time a competitor is
hard to overlook. The marginalisation process ithr enhanced by the Europeanisation process. The
nation state is no longer the true actor in regalabarkets. Since the late eighties, after the taaop

of the White Paper on the Completion of the InteMarket,* law-making and frame-setting with
regard to network industries lies in the handshef European Community. Member States are not
much more than mere implementers and enforcerdJaa® rather than political actors which shape
the policy in the respective sectoral market. Tdues not mean that there is no leeway left to them.
Secondary EC law sets only rather vague minimumdstals”> Despite the strong European legal
background citizen-consumers may nevertheless tertbld the state responsible and politically
accountable, even for those actions where the Stegiven competences away to the EU. Legally
the nation state remains mainly conceivable if atides to equip the citizen-consumer with the
necessary resources to pay for the services Heearaild otherwise not afford.

Substitutionalisatiorrefers to the independent regulatory agencies twh&rve as an intermediary
between the citizen-consumer and the state. Thaggdatory agencies are a by-product of the EU-
initiated privatisation process. Before privatieati the state not only held the monopoly, it also
controlled the activities of its own monopoly mgstia the competent ministries. After privatisation
when the state withdrew from the market, supergigad monitoring had to be re-organised. Over
time, EC law has put increasing pressure on MerSletes to establish independent agencies, which
are in no way connected and bound to the competgristries or the governmefft The EC reacted
hereby to the reluctance of Member States to givealitical control over former incumbents. EC
law, however, leaves it to the Member States tadéewhether the monitoring and supervision should
be entrusted to the competition authorities orawly established independent regulatory ageriGies.
The majority of the Member States voted in favofirap independent separate regulatory agency
mainly due to the different tasks. Regulatory aggsbad to establish a market for electricity ar fo
telecommunication, competition authorities havefitght down distortions of competition in a
workable market. In theory citizen-consumers caldgelop close and direct ties to ‘their’ competent
national agency. Consumer-agency relations woudd gubstitute citizen-government relations. This
would presuppose that the regulatory agency estadifirm participation structures in the decision-
making/® accepts responsibility for the individual rights aitizen-consumers and not only for the
workability of the respective sectoral markeEven if these ties were established and everciet
relations could be established, the problem renthimtsthe national regulatory agencies are integrat
into the European regulatory networks. The ‘forngatisions are still taken at Member State level, i
that the regulatory agency accepts or refuses &b wlgh individual consumer complaints or more
generally with individual consumer protection iss(#e rights dimension of the marginalisation), bu

3 Member States are obliged in the telecommunicatertor, Art. 3 (1) Directive 2002/22, in the pbskector Directive 3

(1) Directive 2008/6 and electricity sector, Art(3® Directive 2003/54, they may do so in the gestar, Art. 3 (2)
Directive 2003/55.

COM (1985) 310 final.

See recital 26 Directive 2003/54 on electricityl aecitals 13/27 of Directive 2003/55 on gas, Art(2) of Directive
2002/22 on telecommunications; recitals 20/42; Br{1) and (6) of Directive 2008/6 on postal segsicfor a deeper
analysis on this issue, Rott, 2005, at 329; Szydz@2001, at 58.

See Thatcher/Coen, 2008.

Cameron, 2007 and Kef3ler/Micklitz, 2008.

See Harlow, in Freedland/Sciarra (eds), 19985at 5
See J. KeRler/H.-W. Micklitz, 2008.

74
75

76
7
78
79

13



Hans-W. Micklitz

‘the material’ basis of these decisions quite ofesults from a complicated co-ordination procdss o
conflicting interest§?

Economisationmeans the relationship between the universal sempiovider and the state. After
privatisation, the service providers are subjettefinancial accountability. AFeubnerdemonstrated
that is the field where economic rationality shodminate, however, due to the universal service
dimension, the market mechanisms are partly suggeritithe EC imposes via the Member States an
obligation on service providers to contract witlsadlvantaged citizen-consumers, a mechanism is
needed by which these providers are compensatettidorconomic loss which results from the fact
that the citizen-consumer might not be able to pag market price. Before and even during
privatisation national state monopolies used cemdssidisatioff to balance out the gap between
economically viable and inviable economic servid#ih the establishment of a competitive market
structure, cross-subsidisation vanishes, but mdtptioblem behind it. EC secondary community law
leaves the Member States a large set of optionsowf to overcome the discrepancies between
economic and social rationality. The more genehaiae to be made is whether Member States want
to subsidise the service providers or the citizemsamer. If the Member States choose the first
variant they must observe EC rules on state aids.sEcond variant is exempted from EC state®aids.
Much of the competence struggle at the EC leves$ dpaek to the Member States intention to be freed
from too narrow legal constraints on using sociatigtivated state aids as a policy instrument in the
field of public service& Economics vote in favour of subsidising citizemsomers as a less intrusive
intervention into the markét.If Member States are unwilling or unable to sulssickither the service
provider or the citizen-consumer, they might siiipose obligations of the respective business secto
concerned to provide funds out of which the servirevider who accepts universal service
obligations is compensated. This can be done viadémposed on these comparffealthough this
form of taxation might have to face constitutiocahstraints as the principle of equal treatment is
affected®® Such a mechanism might be regarded as a subgtitulermer cross-subsidisation through
the incumbent. There is not much knowledge avalaini how the Member States are financing the
universal services obligation. The Member Statestmeport to the European Commission on the
progress in privatisation, but with regard to fiogwy, the European Commission remains
conspicuously reluctafit. The choice heavily affects the role and functiéhe citizen-consumer. If
the latter is directly subsidised, the citizen diasien dominates, if the companies operating in the
market must finance the disadvantaged citizen-aoeswia a compensation fundysgleichsfonds
the consumer dimension prevails. Similar effectsildobe achieved via state aids granted to
companies. However, EC law on state subsidiesnsetsw boundaries.

3.3. Implications for a Concept of Universal Sereg

Hybridisation taken seriously implies that a legahcept of universal services would have to include
the four dimensions of marketisation: consumelsatimarginalisation, substitutionalisation and
economisation. Only such an all-embracing perspectillows for a full understanding of the

implications the universal services concept fovaie law matters.

80 see Lavrijssen/Hancher, 2009, 23; see also Thd@ben, 2008, 31; same authors in reverse order,2008
Hoffmann/Turk, 2007, 253.

ECJ, 19.5.1993, Case C-320/91 Corbeau, 1993 ECR I-2563

See Art. 87 (2) a).

Damjanovic/de Witte, 2008, 26 under reference toti#stein, 2007 at 658.

See Petretto, in Freedland/Sciarra (eds), 199&9@ell as Szyszczak, 2001, at 59.

See in this regard Ferring, ECJ, 22.11.2001, Cas8/@3 2001 (ECR) 1-9067.

German Constitutional Court, 19. March 2003, 2 Bv@8%nd 3. February 2009, 2 BvL 54/06 (CMA).

See for an analysis of the practice of the MenSiates, Kel3ler/Micklitz, 2008.
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Consumerisations perhaps the field in which the developmentast and policy is most advanced,
with regard to the addressee of the subjectivetsigind the prospective content of the contractual
relationship. The protocol to Art. 16 of the Lisb@reaty addresses for the first time the needs and
preferences of thesersand promotesiser rights It thereby goes beyond chapter 3 of the 2003 1Gree
Paper on universal servic®sThe Commission obviously intends to combine hariab consumer
protection rules and particular sectoral rules.

“In services of general interest, horizontal consurprotection rules apply as they do in other
sectors of the economy. In addition, because op#réicular economic and social importance of
these services, specific measures have been adiopsedtoral Community legislation to address
the specific concerns and needs of consumers asiddsses, including their right to have access
to high-quality international servicés.Consumer and user rights are set out in sectarifape
legislation on electronic communications, postavises, energy (electricity, gas), transport and
broadcasting. The Commission’s consumer policycegsa2002-200§ has identified services of
general interest as one of the policy areas whaterais needed to ensure a high common level of
consumer protection.”

In the 2007 White Paper, different notions of &tig, consumers, users and customers are standing
side-by-side. It seems as if the Commission sfaots the premise that there are differences but it
does not make any effort to tell what these difiees are and where they result frénit says:
“Upholding user rights Citizens, consumer and user rights should be ifspdc promoted and
upheld.” This reads as if user rights cover citizeamd consumer rights. In a sense such an
interpretation is correct, as user rights mighgtanted also to non-citizens. But what is missgthe
particular citizen dimension which results from thdorid character of the former public servicese Th
former citizen state relation comes clear in thégakion imposed via EC law on Member States to
take appropriate measures to guarantee univerpateg and the bewildering mixture of citizen,
consumer and user in the EC policy documents aotbrse directives. The European Commission
does not discuss substitutes for the abolitiorhefdommunitarian element which was enshrined in the
former citizen local or regional public service yider relationship, perhaps with the exceptionhef t
electricity market. Here customers might get togeth a buying group to negotiate a better pricth wi
the supplief’ This does not mean that there is no collectivenetd at all in the EC consumer policy.
However, it is shifted fronex anteinfluence toex postmonitoring and surveillance. The European
Commission proposes collective actions for compamsaf damages. The development is in an early
stage and does not particularly refer to the camseces of privatisation in the public sector.

Marginalisation and substitutionalisationshould be read together. The state citizen-consume
relationship might only matter in case the respecthember state decides to subsidise the individual
citizen-consumer so as to be able to pay for theketgrice he or she could otherwise not afforde Th
relationship gains an EU law dimension if the stateot willing to treat his or her citizens and BU
even non-EU citizens alike. The ECJ is going qgfatein obliging Member States to subsidise EU
citizens out of its budgétf. Although to my knowledge no case-law exists ort thaue’* the ECJ
would probably challenge the compliance of natiosatial aid rules meant to finance universal
services which discriminate against EU nationalscMmore important are the changes brought about
by the establishment of regulatory agencies asnmdiaries between the citizen-consumer and his or

8 p 18

A similar statement can be found in the consurrategyy 2007-2012; COM (2007) 99 final, 13.3.20078,4d.1 and 12.
COM (2007) 725 final, at p. 10.

Art. 3 (3) of Directive 2003/53 on electricity.

See COM (2008) 794 final 27.11.2008.

See in particular the case law on transbordetttheare as well as on education E. Spaventa, ZX4,Dougan, 2005,
943.

But see now ECJ, 04.06.2009, C-22/08 Vatsouras, nyr.
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her state. In its 2007 White Paper the Europeanresion indicates the set of issues which have to
be given shap&

“The capacity of consumers and users, includingiet@ble or disabled persons; to take up their
rights, especially their right of access, oftenuiegps the existence of independent regulators with
appropriate staff and clearly defined powers antledu These include powers of sanction, in
particular the ability to monitor the transpositiand enforcement of universal service provisions.
These also require provisions for the represemtadiod active participation of consumers and
users in the definition and evaluation of servicé® availability of appropriate redress and
compensation mechanisms, and the existence of iaweslause allowing requirements to be
adapted over time to reflect new social, technalalgand economic developments. Regulators
should also monitor market developments and prodata for evaluation purposes.”

One might read into this statement that the Eunog@ammission would like to see the regulatory
agencies which are established via secondary Cottynlanv in the field of network services, not
only as market supervision authorities but as gepntatives’ of the citizen-consumer interesthat t
they look after the individual citizen-consumereittrights, that they adopt rules, be they mangator
or non-mandatofy) and that they monitor the possibilities of enfogritheir rights. However,
secondary community law as far as it is dealindiwégulatory agencies does not or not yet clearly
impose on national regulatory agencies a legalgabbn to look after the individual rights of the
citizen-consumer¥. There is a gradual movement of EC secondary law tinat direction which
might overcome in the long run the still existinggalepancies between the role and function of
regulatory agencies in the Member StdfeEhese can be divided largely into two groups, ¢hokere
regulatory agencies are bound to supervise the ehaakd reject any commitment towards
individuals® and those where regulatory agencies are equalfirig after the workability of the
market and the rights of individuaf®.

The European Commission document contains strongukege on the need to involve citizen-
consumers in the decision-making process of themadtregulatory agencies. This policy is in no way
reflected in the secondary legislation dealing witivatisation of the public sector. Therefore the
degree to which citizen-consumers are represenittdtie regulatory agencies is entirely left to the
Member States. Again there are large differencesdsn the Member States. Those national agencies
which look after the individual rights of citizemitssumers are generally speaking more inclined to
grant citizen-consumers a right to participatiod anstable forum in which they raise their voice an
defend their interest§* What is entirely missing in all EU documents is furopean level which lies
behind the national regulatory bodies. Citizen-comsrs have no right to participate in the ‘decision
making process ‘of the European regulatory netwBikand large they may be heard at the discretion
of the respective committee established under dhgitology proceduré® However, the participation

% COM (2007) 725 final, at 10.

See with regard to national agencies as regulatonyatters of private law, KeRler/Micklitz, 200Bney investigate the
implementation of the respective EU directivesriergy, telecommunication and railway transport-iance, Germany,
Hungary, Italy, Sweden, Spain, United Kingdom ur@l@ommon scheme. The books provide for a fullepawct of the
role of national agencies with regard to regulatirgctly or indirectly private law relations.

96

% see with regard to getting public authorities ired in collective complaints management Hodge§82 particular

chapter 9.

B of particular importance is the so-called third¢ksge on electricity, gas and telecommunications.

% In particular Germany and France, see KeRler/MkR008. There is a strong coincidence betweenr¢tationship of

citizens towards the executive and the self-undedihg of the executive, see with regard to thesnayd means of
citizens to get access to information they nati@amhinistrations are holding back, Micklitz, 2009.

100, particular UK and the Nordic countries, see leeicklitz, 2008 and Micklitz, 2009.
101 See Keller/Micklitz, 2008.

192 See Directive 99/468/EC, OJ L 184, 17.7.1999,Migklitz, in Cafaggi/Muir Watt (eds), available &iJI
Working Papers Law 2008/06.
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of citizen-consumers is in no way institutionalisead legally ensured. The recent initiative of the
European Commission to set up European regulatggnaes in the field of energy and
telecommunication would have been an occasion ke the 2007 policy statement seriously.
However, the third packages do not strengthenitfigsr of citizen-consumers at dif. So there is a
large discrepancy between the announcement of mesasupolicy documents and the hard law which
is then adopted.

The weakest and by far the least developed ofdhedarameters of privatisation is theonomisation
process in the service provider state/agency osistip. The afore-mentioned statement in the 2007
White Paper refers to the need for appropriate urees and staff to be able to monitor the
transposition and enforcement of universal serpicisions. However, the European Commission
has not yet made any effort to develop a partigoddicy on the options of Member States of how to
finance universal service obligations. The budgetstraints might explain why European policy and
European law is restricted to rather broad statésnafnwhat might and should be achieved by way of
universal services. However, there is a clear tecylein the reform of the energy and the
telecommunication sector by way of the third paekag put more specific duties on the national
regulatory agencies to report to the Commissiotherway in which the universal service is organised
and applied in the Member States.Neergard® has rightly proposed the use of the open method of
co-ordination as a regulatory device to look mdosaly into the various ways and means Member
States have developed to finance universal services

4, Constitutionalisation of Universal Services

Universal services are embedded in the constitalisation process of private law relatidfis.
Constitutionalisation means that the contractudtimns between the supplier and the citizen-
consumer are more firmly subject to constitutidagl. Here, the rights rhetoric is clearly dominant.
The triangular relationship must therefore be retricted in the category of ‘rights’. Whether these
rights are individually enforceable or whether tmayst be regarded much more as objectives which
must be taken into account when interpreting theaflr remains to be se#fi. For the
constitutionalisation process both models are égjuaportant.

It is plain that basic rights/human rights rhetaaied thinking affect the shaping of the contractual
relationship. Most of the current debate is focgsim the constitutionalisation of private law withi
the Member Stated’ There is much less analysis available on the @&ffef the Treaty being
understood as a constitution on private law retst® In the EU, constitutionalisation of universal
services comes from two sides, from the impactoainemic rights i.e., from the market freedoms,
from competition law and state aids on universalises on the one hand and from social rights, from
basic or human rights as enshrined in the Treafyoon the Fundamental Charter on the other. Both
forces seem to work in different directions: thereamic rights into the direction of private autongm
the social rights, the basic and human rights tinéodirection of restriction and constraints. Hoetmv
they have one thing in common, both contributdhtodmpowerment of the citizen-consumer.

193 Third package, telecommunication, COM (2007) 69@ 868 final, 13.11.2007; electricity COM (2007) 5@8al,
19.9.2007 — here a Common Position had been reachtéte 13.1.2009 nyr — and gas COM (2007) 529,fitéaB.2007.
104 Damjanovic/de Witte, 2008, at 24.

105 See Ciacchi/Briiggemeier/Commandé (eds), 2009; Chezieenlyo, 2008; Mak, 2008.

108 \with regard to the transformation of principletinights see Picard, 1998, 90.

107 See Cherednychenko, 2008; Mak, 2008; Ciacchi/Briggef@®@mmandé (eds), 2009.

108 See Steindorff, 1996; Grundmann (ed), 2008.
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However, such a dichotomy does not really fit itite hybrid character of the universal services. The
four market freedoms are of still of limited impamte in the area of universal servit€sSo far only
the freedom to provide health care services adtusdorder has gained importance. In a series of
judgments the ECJ has taken a clear stand aga&sisictions which oblige the citizen-consumer to
use the national health care system for ambulatmgtment’® The European Commission is
currently trying to transform the case-law of tH@JEnto a binding instrument of lai#* The freedom

to provide service works to the benefit of the guatti usually it is the other way round. Service
providers invoke the market freedoms to their bén&fore important in our context are Treaty
provisions on competition and state aids. Theseset®f rules do not work into one simple direction
The way in which they are construed requires anoatg of the rights of the new competitor, the old
incumbent and the state who acts as a representatithe citizen’s rights. In the third package on
electricity, the European Commission has formulatedredo in the following wordS? “... public
services obligations are a necessary supplemeoortgetition. If market forces alone do not meet
society’s needs, governments have the right — ame8mes the obligation — to intervene.”

Hybridisation at the Treaty level means that ttepeetive articles support the development of allega
concept of universal services which benefits froomstitutional standing. A similar mixture of
intertwined objectives might be found in the stidther weak sets of human rights and fundamental
rights impacting universal services.

4.1.  The Triangular Relationship in a Constitutiohderspective

If we look at the triangular relationship from gizén-consumer rights perspective, we can distiigui
three different areas and three different set ektjans where the constitutionalisation procesdarsat
to a highly different degree, even if we understhpaitizen-consumer rights individually enforceabl
rights as well as policy objectives.

The consumerisatiorf the citizen-consumer/universal service providgationship is clearly the area
where the constitutionalisation process is mostblkds It will have to be shown that primary
community law via economic and via basic/humantsggdh giving shape to the constitutive elements
of universal services. This does not mean thatetr@mstitutive elements may be equated with
individually enforceable rights. If anything, thiEl@uestion rears it head, as to who is the addessk
this right. Here is not the place to discuss thazbatal dimension of economic and basic/human
rights’® What matters much more in our context is that ttu®nalisation has already led to

substantial results.

Marginalisation and substitutionalisationinstead has at least in theory a much strongernaoic
easily implemented subjective rights’ bias. Theradsee of this process is the national regulatory
agencies which would be regarded under EC law siste entity, notwithstanding its independent
regulatory status. Two different sets of rights Imidpe discussed in that context, the right of the
citizen-consumer or consumer organisations togpdie in administrative actions and the righthaf t
citizen-consumer to claim damages in case the ctanpeegulatory agency has not or has taken
insufficient action which harmed the citizen-conemmWhilst the right to participate plays a
prominent role in national and EC consumer polioygpammes, this right has never reached the EU
constitutional level. Art. 153 ensures the right asinsumers to get together and to establish an

199 For a more general understanding, Reich, 2007, 705.

110 See for a recent account of the case law undegrdtient’'s perspective, Benedict, 2008, 441; Spay&tiO4.
111 cOM (2008) 414 final, 2.7.2008, thereto Benedict/ReR008, 448.

112 See COM (2007) 386 final, p. 3 (b).

13 See on this issue Reich, MS 2009 on file with tithar.
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association which represents their inter&$tBut Art. 153 is of little support when it comeswitoto
considering the existence of a general right tdigpate in administrative matters. Therefore, the
position of the citizen-consumer largely dependsvbether secondary community law is formulated
in a such a way as to ensure that the regulatogp@gin charge of the universal service is obliged
under EC law to look after the interests of theviiathial citizen-consumer®eter Paul™ has set high
standards for citizen-consumers to overcome thashold. The existing secondary law points into
that direction, but it might need the adoptiontef third package in energy and telecommunicafion
to argue in favour of an individually enforceablght of citizen-consumers against the failing
regulatory agency.

Economisatiorconcerns the citizen-consumer in so far as thstourearises whether he or she has a
right to claim under EC law financial support frdmis or her nation state if he or she cannot afford
pay the market price of the universal services.r@ e definitely a constitutional dimension behind.
Under EC law such a right could only be vested he benefit of the citizen-consumer. The
complicated question is whether EU law could esthbd right to financial support to the benefit of
the citizen-consumer who resides in a different Menttate. This would be the case probably only in
the limits of Art. 12 ET. The Treaty, the Protodol the Lisbon Treaty and the EU secondary
community law in particular on network industriesdf little help here. These provisions cannot be
read so as to grant a subjective right to theasitizonsumet:’

Therefore the constitutional dimension of universatvices, reconstructed in the rights rhetoric has
poor form. It seems much more promising to look itite competition law state aids rules on the one
side and the social rights dimension as enshrinddd Protocol to the Lisbon Treaty and Art. 36 of
the Fundamental Charter to distil out of primarymoaunity law in combination with secondary
Community law a set of constitutive elements wigolrern the law on universal services, in particular
with regard to the citizen-consumer service providienension. The triangular approach, however,
will not go lost, as the particular character o timiversal services still dominates the private la
relations even if it is not possible to constitndise the three sides of the triangle to a sintikgree.

4.2.  Constitutive Elements in Competition and Stdtels Law

In BUPA'®the CFI undertook a major effort to clarify undee rules on SGEIs under Art. 86 (2) and
state aids the criteria which are constituentlieréxistence of universal services within SGEIsPBU
still needs to be confirmed by the ECJ. So in a thayjudgment stands alone, but the attempt of the
CFI deserves close attention as this judgment ba®unterpart so far in the case-law of the Eurnpea
courts. BUPA deals with the question whether anghat extent private health insurers which are the
major competitors to the public health care regmay be submitted to contribute to the national risk
compensation fund. Their obligation depends largelythe question whether the services offered by
the private insurers may be regarded as univeesgicgs or not. The private law dimension behind
the case is that the CFl is considerably widenhey meaning of universal services far beyond the
boundaries of its agreed core which is the aréaGils. BUPA might be, if it will be confirmed, of
overwhelming importance for the scope of univessalices.

1. The CFI uses the first Altmark criterion — that tteeipient undertaking is actually required to
discharge public service obligations and thosegakitbns have been clearly defined — to draw a
distinction between universal services in the st#nse — i.e., services which respond to a need of

114 Micklitz/Rott/Reich, 2009, at 26.

115 E¢y, 12.12.2004, Case 222/02 2004 1-9425.
118 Thirg packages telecommunication, electricity gad.
117 See on this question Rott, 2005, at 342.

118 cF, 12.2.2008, T-289/03 BUPA v. European Commissign, at 165.
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the whole population or to be supplied throughdwé territory — and universal services in the
large sense where the service provider withholésatitonomy to shape the substance and the
price of the contract provided that he is obligedffer certain services to all those citizens who
request them.

By its distinction the CFI considerably enlarges theaning of universal services. The already
adopted Directives on network industries do notifito that category. So far secondary
Community law seems to be united in the idea thavewsal services are devoted to full

geographical coverage, this is true with regareletricity and the use of public cell phones.
Enlarging the meaning bears risks and provides mppities. The widening of the scope allows

for bringing all sorts of services under the catggaf universal services thereby paving the way
for a generalisation of constitutive standards. Tis& is that material standards of protection
might be watered down.

2. The mandatorycharacter, i.e., the obligation to conclude a @mton request is said to be
constitutive for the existence of an SGEI independsf whether it is ‘strict’ or ‘wide’. In
contractual terms universal services limit the dicea of the service provider to conclude a
contract:”® This not really new but what matters is that tHé Gndermines the overwhelming
importance of that rule for the existence of ursatservices.

(186) ... the concept of universal service, wittlie meaning of Community law, does not mean
that the service in question must respond to a neatnon to the whole population or be supplied
throughout a territory (see, in that regathmed Saeed Flugreisemparagraph 181 above,
paragraph 55;Corsica Ferries France paragraph 97 above, paragraph 45; aiden v.
Commission paragraph 166 above, paragraph 186 et seq.).hauglh those characteristics
correspond to the classical type of SGEI, and tie most widely encountered in Member States,
that does not preclude the existence of other, lgglaavful, types of SGEIs which the Member
States may validly choose to create in the exedfisieeir discretion.

(187) Accordingly, the fact that the SGEI obligatoin question have only a limited territorial or
material application or that the services concemedenjoyed by only a relatively limited group
of users does not necessarily call in questionutiigeersal nature of an SGEI mission within the
meaning of Community law. ...

3. The CFI draws a distinction between exclusive gghnd the obligation to provide the service
without taking costs into consideration and sitagi where such a privileged status is missing.
Here it might suffice that the provider is mandatedffer certain servic&® which the citizen
may but must not request. This seems to reflectliffierent traditions in the Member States as to
whether public services are provided by monopotiesvhether they are provided by private
companies which are put under statutory survei#aficThere is no mutual obligation on behalf
of the citizen and the service provider. Compulsmgmbership is not required. The CFIl opens
the door for the crucial question of what type efvices may come under the definition where an
obligation to provide services suffices to regédmeih as universal.

(188) From the point of view of the operator erntedswith an SGEI mission, that compulsory
nature — which in itself isontrary to business freedom and the principlee tompetition- may
consist, inter alia, particularly in the case o€ thrant of anexclusive or special rightin an
obligation to exercise a certain commercial agtivitdependently of the costs associated with that
activity (...). In such a case, that obligation stitntes the counterpart of the protection of the
SGEI mission and of the associated market posiiiothe act which entrusted the missitmthe
absence of an exclusive or special righte compulsory nature of an SGEI mission maynlithe
obligation borne by the operator in question, aralided for by an act of a public authoritp,
offer certain service® every citizen requesting them.

119 £, 14. June 2007, Case C-64/06 Cesky Telcom, 206712887.
120 In the German version ,bestimmte Dienstleistungé89.
121 Garcia, in Freedland/Sciarra, 1998, at 61, 6@ d Amato, in Freedland/Sciarra, 1998, at 147 &fd 1
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(195)... In effect, the universal and compulsory ratef the SGEI is not dependent on a
reciprocal obligation to contract, that is to saythis case, by compulsory ... membership. ... the
Albanyjudgment, paragraph 101 above (paragraph 98 étpeanits of no other interpretation...

4. The services offered must not be determined in rokvdy the public authorities. The service
provider may benefit from a certain leeway witharto the content of the service and the price.
Therefore mandatory universal services obligatiay rbe limited to the definition ahinimum
quality standardsUniversal services and competition are not miyuatclusive. There shall be
competition beyond a certain platform. This goasdam-hand with the secondary community law
on network industries. The deeper question is tatvelxtent the minimum character of universal
services bears a discriminatory element or to punt different terms whether the recipient of
universal services must be satisfied with the minimstandards. The more procedural aspect is
whether the standards should be determined in &dvéinis not entirely clear from the judgment
whether this should be the case in order to meettfimsparency requirements set out in the
Altmark judgment:*

(189) ...the compulsory nature of the SGEI missioasdnot preclude a certain latitude being left
to the operator on the market, including in relatio the content and pricing of the services which
it proposes to provide. In those circumstances,irdnmm of freedom of action on the part of
operators and, accordingly, of competition on thealiy and content of the services in question is
ensured, which is apt to limit, in the communitteirest, the scope of the restriction of competition
which generally results from the attribution of &GEI mission, without any effect on the
objectives of that mission.

5. Itis common ground that universal services doraqtire regulated prices. All the Member States
must guarantee under the respective directivesemdation in line with the policy statements of
the European Commission are that vulnerable consunan afford the universal services. The
CFI goes rather far in granting precedence of caitipe over regulated prices without real
discussion of the affordability issue. This agairof utmost relevance for possible generalisations
of the concept of universal servic8sThe key point would be the universal characterseamuch
the calculation of the price. Each and every ditizensumer might be able to cover the costs for a
bank account, but he or she might not have accesf.tThe judgment should not be
overestimated. It might be that in that particutaarket segment which gave rise to the litigation,
‘unaffordable prices’ did not really matter. Butchua statement should not be generalised.

(202) ... the fact that the prices of (the) serviaes neither regulated nor subject to a ceiling does
not affect their universal nature either. .. Owittg that uniformity of rates (prices) and to
competition on rates (prices) between the differeninsurers subject to (..) obligations, to the
advantage of all insured persons, the risk of aressive rate, which would beconomically
unaffordablefor certain groups of persons, (...), seems to kg limited in practice. On the
contrary, (..), community rating permitsceoss-subsidy of premiunts the advantage of the most
vulnerable insured persons, in particular the &jdand the sick, and ensures that they have easier
access to (...) services, whereas such access wotddtially be impeded, or indeed excluded, in
a market in which rates were risk-based.

6. There is a link between the affordability and timéi-discrimination issue. Both form an integral
part of the EC policy and the secondary law on pdtwndustries. The key question is whether
the citizen-consumer suffers from discriminatiomé or she cannot afford to pay for the service.
The point then is whether and to what extent ecanaiiscrimination within universal services is
permitted or not. The issue is well-known and hesrbwidely discussed in the field of financial
services?* The directives and regulations on secondary coritynlaw do not provide much

122 £J, 24.7.2003 C-280/00, Altmark Trans v. Nahversgésellschaft, 2003 ECR I-7747.
123 See under VIII.

12415 particular with regard to the question of wteatthere is a category such as social force majebieh the consumer
may raise in order to fight down his or her insoley, see Wilhelmsson, 1992.
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guidance on this issUé& The CFI analyses affordability and non-discrimioatas two separate
issues. With regard to non-discrimination it takegery formal stand. Anti-discrimination means
that the same service is offered at uniform and-dieariminatory rates. Such a reading of the
anti-discrimination principle rejects any efforts ihaterialise the principle. However, it is to be
recalled that the ECJ took a similar perspectivialiour law relation&?

(203) .. The fact that certain potential users do not haeenecessary financial resources to take
advantage of all the (services) available on theketain particular ‘luxury’ cover, does not
undermine its universal nature provided that theise in question is offered at uniform and non-
discriminatory rates and on similar quality coraits for all customers (see, to that effect,
Corbeay paragraph 131 above, paragraph Abnelg paragraph 97 above, paragraph 48; and
Case C-475/99mbulanz Glocknef2001) ECR 1-8089, paragraph 55).

7. BUPA may be read as an attempt of the CFI to develd@ineconstitutive elements within the
boundaries of SGElIs. This is particularly true wigiyard tauniversal services in a wide sertée
The demarcation line between universal servicegiogls and the ‘normal’ contractual relations is
the obligation of the service provider to be legabliged to conclude a contract. The mandatory
character of the service is crucial, in so farhesgrivate autonomy, the autonomy to decide with
whom to conclude a contract is limited. Howevergreguch a restriction must not necessarily be
imposed on each and every service provider. Theeotise Member States may select under
different providers the one which shall be obligedorovidecertain services- on request. The
CFI confirms the universal service obligations atatus related. The legislation and the
contractual obligations affect only those compamieshe only company which is in charge of
providing certain services. This broad understagdieaves a lot of room for possible
generalisations beyond the field of network indestrlt might indeed become the basic unit for a
new social European private lat.

The criteria the CFl is developing beyond and algtgshe obligation to conclude a contract are more
problematic. The CFl seems to have in mind a madetontractual relations where mandatory
minimum quality standards limit the freedom to shapcontract. The minimum character leaves room
for market forces and competition beyond that mimmlevel — with regard to the quality of the
service. The CFI, however, is very generous wigard to the question whether and to what extent the
price of services is subject to control beyond nierket forces. It neither explores the meaning of
affordability nor anti-discrimination. Both belong the core of the universal services regulation, i
policy and in secondary community law. One wayokkl at the judgment is to stress its context. The
broad reading of universal services allowed the tGRIdmit that Ireland may impose an obligation on
private insurers to contribute to the compensations which serves to balance out the bad and the
good risks. In so far the CFl is in line with th€ Ewhich does not allow cherry picking where only
those services are privatised which are economicadible whereas the non-economically viable
services are left to the remaining public instang**°

The regulatory technigque of minimum standardsiiktee prevailing technique in consumer contract
law directives. It is interesting to see that theedpean Commission intends to eliminate minimum
standards in the revision of the consumenquis** thereby arguing that only a fully harmonised det o
rules raises the consumers’ confidence, whereakuhgpean courts, in particular in non-harmonised
markets, defend a totally different concept, onengtregulation is restricted to minimum standaeods t

125 In fact the so called network directives do naicto the issue at all.

126 At least in so far as the ECJ rejected efforts gdavel the standards of protection, see Mickl&@05, at 247 under
reference to Smith v. Advel Case C-408/2 1994 ECR3B4at 4443.

127 BUPA at 186.

128 See under 5.1.

129 See Reich, 2005, 160 et seq already under 2.1.
130 See COM (2007) 614 final.
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leave room for competition. Universal servicesdalla different regulatory approach. It is hard to
imagine that the European Commission would pro@oseaximum approach on universal services
relations. If the European Commission were to gerdthat road, it could only be limited to the area
within the same market segment where the law oweus@l services does not apply. Such a policy
would enhance possible mismatches between a $tatunl law on universal services and those areas
where the then fully harmonised consumer law appligithin the market on energy and
telecommunications.

4.3.  Constitutive Elements in Fundamental and Hum&ights

The EU legal order does not provide much input wumdamental and human rights which have an
obvious and direct impact on universal servicesilll limit my analysis to those rules which are of
direct relevance in our context, the Protocol td. A6 ET and Art. 36 of the Charter on Fundamental
Rights. The rights rhetoric is of limited doctringlue, as both seem to lay down principles rather
than individually enforceable rights. The futuretioé Lisbon Treaty is uncertain. And even if itdin
the consent of all Member States, the protocol ordy be used as a means to interpret the law. The
situation is slightly more optimistic with regarml the Charter. It seems as if the ECJ is willingatice

the Charter into consideration, although it does(pet) form part of the Treaty” The key question
would then be whether and to what extent seconctamymunity law refers to fundamental rights. The
more recent directives generally contain such @reecé® which suggests that the European
Commission, the Parliament and the Council haveldgthe respective piece of law whether it is in
compliance with the Charter on Fundamental Rightste to the contrary of the third package on
telecommunication, electricity, gas as well as g Charter on the Rights of the Energy
Consumers®

1. The Protocol to Article 16 which was adoptedlime 2007 and added to the Treaty contains a
telling message which condenses the major findoiggecondary EU law on network industries.
The constitutionalisation passes different stepemf policy-making to transformation into
secondary Community law, from there into a protaood may be sometimes even upgraded into
the European Treaty. This is the European variftomstitutional law passes by, administrative
law remains™* The Protocol reflects to a large extent what hasome existing secondary
Community law since a couple of years.

Art. 1

The shared values of the Union in respect of sesviaf general economic interests within the
meaning of Article 16 EC Treaty include in parteul

The essential role and the wide discretion of matioregional and local authorities in providing,
commissioning and organising services of generaheic interests as closely as possible to the
needsof the users,

The diversity between the various services of garezonomic interest and the differences in the
needs and preferences of users that may result flifarent geographical, social or cultural
situations

A high level of quality, safety and affordability,usd| treatment and the promotion of universal
access and of user rights

131 Ecy, 29.1.2008, Case C-275/06 Promusica 2008 1261 et seq.

132 See e.g. the proposal of the Commission on a fiezon Consumer Rights, COM (2008) 614 final a1 9.
recital 66: “This Directive respects the fundaménights and observes the principles recognised, in
particular by the Charter of Fundamental RightthefEuropean Union.

133 See COM (2007) 386 final, Damjanovic/de Witte, 2081824

134 Mayer, 1924, Vorwort; see for an analysis in thevalopment of a right to consumer safety, Mickliin,
Cassese/Clapham/Weiler (eds) 1991, 53-110.
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The introductory sentence contains a far-reachimgsage as it underlines that the Protocol
expresses shared values of the Union. SGEIls aradgd from a mere defence in Art. 86 (2) to a
value which is shared by the Union as a whole leyNfember States and the EU. In so far the
Protocol may one day be understood as key elenfean @merging European social motfal.
Does this entail direct effect of Art. 86 (2) ET?

The Protocol explicitly recognises the prevailingetsity in the Member States. It inserts a new
spirit into the relationship between Member Staded the European Commission. So far the
relationship is very much influenced by a clearidgbn of particular roles attributed to both
sides. The European Commission is said to attaezhtbmber States’ sovereignty in trying to cut
back national public services, the Member State® masisted for more than 10 years to defend
national public services perhaps outside the astedal field of SGEIs. The European Commission
seems the aggressor the Member States seem timelelefin fact the role of the Member States is
often ambivalent as they instrumentalise the Ewop&€ommission for initiating national
privatisation via the European level. Shared vahresrecognition of diversity unites the different
positions in a new perspective.

2. The scope of the addressed services oscillatésebn SGEIs and universal services. The
introductory sentence as well as the first two dduploints refer to SGElIs, the third mentions
explicitly universal services. The two conceptsraggher explained nor is there any help provided
for drawing a line between the two. In light of #esting experience the SGEIs may be broader
but also narrower as the concept of universal sesvi® All three references are to some extent
enshrined in théltmark criteria. However, quite different fromltmark the Protocol lays down
values which are shared by the Union as a whdtenark must be read much more as an attempt
of the ECJ to strengthen the position of the MentBtes against an intruding EU law. The
Protocol bears a different tone, one of a jointispi

3. Thefirst bullet point refers to theneeds of the consumérBrivate law theory heavily discussed
in the eighties and nineties of the™€entury whether and to what extent private lawhde
shaped so as to meet the needs of the citizensiikemtransactions, in particular in transactions
between business and consumiérOne of the corner stones of the debate had been ov
indebtedness of consumers and the possible remedisg the over-indebted consumer back to
business and back to social [tf8.

The secondbullet point embeds the services of general ecanamterests into the debate of
whether and to what extent geographical, social emtural diversity matters. The protocol
confirms the case-law of the ECJ at least with méda cultural and social requiremenitsand
pays tribute to the growing resistance againstifiednEuropean legal order which leaves no room
for Member States’ geographical, social and cultural particularitie® Geographical
particularities refer to the differences betweenalriareas and dense populations in big city
agglomerates, but also differences between flatslarear to the sea and mountains. Geographical
particularities are related to the accessibilitysefvicesSocial particularities might allude to the
different concepts of social welfare states in [petth and the consequences which result from the
leeway granted to Member States to define what SGE and how to shape universal services in

135 See Damjanovic/de Witte, 2008, 28.

136 See already under 2.3.

137 See Wilhelmsson, 1992.

138 See e.gReifner, in Wilhelmsson et al. (eds) 2007, 325.

139 ECJ, 9.9.2000 C-220/98 Lifting 2000 ECR 1-117 at“28cial, cultural or linguistic factors”.
140 Wilhelmsson (ed), 2007.

141 See Wilhelmsson, 2004, 712.
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line with Altmark and maybe eveBUPA The Protocol recognises the existence of mulelle
welfare state$!” The question remains to what extemtlture’ affects the concept of SGEIs and
universal services. But what does it really meahi® s certainly not meant to become a gateway
for all sorts of Member State measures designeslot® down privatisation under the disguised
need to protect cultural differences.

The third bullet point goes even further in that it refess‘principles’ which govern universal
services in EU politics and in secondary commulaity on network industries. These ‘principles’
are well-known from secondary Community law. ThetBcol gives them a quasi-constitutional
outlook. There is a link between the needs of flizen-consumers and the principles set out in
the third bullet point. Citizen-consumenged services ataffordable prices. Needs cannot be
separated from economic resources. Read this WwayRtotocol is hardly in compliance with the
interpretation given to affordability in the BUPAdgment.*® Taking citizen-consumer needs into
consideration sheds light on a new understandirigeoprinciple of equal treatment. Affordability
and equal treatment combined allows to turn ecoagssources into a criterion for interpreting
existing EC law.

4. The concept of SGEI found its way into Art. 3G@le Charter on Fundamental Rights (proclaimed
in December 2000) under the heading of solidaaisyfollows:

The Union recognizes and respetsess to serviced general economic interests as provided
for in national laws and practices, in accordanith the Treaty establishing the European
Community, in order to promote tisecial and territorial cohesioonf the Union.

Art. 36 of the Charter remains less specific thangrotocol. Art. 36 of the Charter is certainlyt no
meant to grant individual rights, at least not aditay to the majoritarian academic opint3hOn

the other hand Art. 36 adds further elements tactmestitutional dimension of services of general
economic interestsiccessas well asocial and territorial cohesianArt. 36 even goes beyond the
Protocol in that it stresses solidatifyin SGEIs more clearly. Social and territorial csibe is
linked to the social and cultural particularitiesElJ Member States. The EU and the Member
States — the shared values doctrine — will hadetide how much weight they will grant to social
and territorial cohesion and how much to competitiad utilitarian thinking. Neither the Protocol
nor Art. 36 not even in combination with secondgty law allow so far for giving shape to the
concept of social cohesion and solidarity.

The more concrete limb of Art. 36 is certainly ‘ass’. Access contains a threefold dimension: a
technical, an economic and a social. The techsidalis enshrined in the geographical dimension.
Access remains an empty tool, if those who shoalkehaccess are barred from requesting the
respective universal services, due to lack of nessu To this extent, access is linked to
affordability and affordability is linked to contiity. A materialised understanding does not
prohibit, but considerably reduces the possibiitysimply disconnecting the vulnerable citizen-
consumer from the net if he or she has not paidithé"® The social element refers to the group of
those citizen-consumers who suffer from social @sion. These are mainly the vulnerable
citizen-consumers. Contrary to the rules in thetd@@ on social and territorial cohesion, access
under Art. 36 read together with the respectiveesuih secondary community law constitute

142 See Neergard, 2008, at 103 and the various catitiiis in Sozialer Fortschritt, Unabhangige Zeitgthfur
Sozialpolitik, 1997; Rieger/Leibfried, 2003; Obinfaibfried/Bogedan/Starke/Gin-dulis/Moser, to be |mHed.

143 See at 202.

144 Regarding the interpretation of this provision disddoctrinal qualification, Baquero Cruz, in de Bufed) 2005, 169,
178.

145 See Wunder, 2008.

148 See on the overarchin9999¢g importance of accéssdability and continuity in the new Member Swtdartl, to be
published.
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subjective enforceable rights. Sabatauska$’ the ECJ did not decide on the right of access to
consumers?® Although the ECJ leaves it for the Member Statedeicide whether the supplier as
a right to access under Art. 20 of the Directite, AG General and the ECJ seemed inclined to go
further if the right of the citizen-consumer isstake.

5. Generalisations

The emerging law on universal services shows elesnehich differ considerably from the existing
body of consumer law. The key difference is indegsl,the CFI in BUPA clearly stated that the
respective universal services supplier is obligeaddnclude a contract with the vulnerable citizen-
consumer. However, not only the freedom to contimdimited, but also the freedom to shape the
rights and duties in the contract. The key diffeeebetween mandatory consumer law on the one side
and the law on universal services seems to be awoé of economic discrimination. This concept
comes clear in the notion of access, affordabditg anti-discrimination. Economic discrimination is
status related; it is limited to the vulnerable imer and it ties only the universal services mlewi

Questions of generalisations emerge in differemgations, with regard to the possible extensiothef
universal services into the grey areas of SGEM) véigard to the extension beyond the grey ar@a int
the field of services which are traditionally seahmarket governed, but where the vulnerable
consumer is equally dependent on the access tsetiveces and last but not least with regard to the
interaction between the law on universal serviaus taaditional consumer law. Most of the existing
writings discuss the question whether consumemtégit penetrate into the law on universal services.
However, it might well be the other way around.

5.1. Beyond the Core of SGEIs — Universal Servigeslealth Care, Education, Social Security

It might be recalled that the Member States’ positin the privatisation of the grey areas — tothee
terminology ofU. Neergaard— is ambiguous. Whilst they are united in the atépm of EU intrusion
into public services, they are divided in the ektnwhich they introduce competitive elements into
health care, education, research and even sodatitye Some of them like Germany and the UK
have gone relatively far in particular with regéodhe health care system. The established regulato
mechanisms show a clear resemblance to the univeesaces approach. Service providers are
obliged to conclude contracts. This is the dividlimg between the free and the universal services.
Once the way is paved, the three parameters ofetisakion in the words of Freedland come to bear.
Consumerisation may be found in the national pigetion laws which introduce binding minimum
standards on certain services, on the top of wbichpetition might work, in terms of quality and in
terms of pricé’® They all encourage citizen-consumers’ choice ey fire united in theeitbild of

the circumspect citizen-consumer who has to se¢niiees by using the new opportunities the
emerging markets are offering. Marginalisation @ to take place. Clear tendencies can be
observed in the health care sector, in educatiod eesearch. What is missing so far is
substitutionalisation. Member States have not yedre not yet discussing the establishment of new
regulatory agencies in these emerging ‘marketsbnBmisation is the necessary consequence of
consumerisation. Its effects are already becomiegrcto a varying degree in the grey zone, in
particular in privatisation of education.

147 See on the right to access under Art. 20 of Divec2003/54 in particular with regard to the rigtitaccess to universal
services, ECJ, 9.12.2008 — C-239/07 Julius Sabaapuak47, AG Kokott at 35, 38, nyr, see Pirstriandt, 2009, 15, 16
under 4.

148 See Rott, 2005 at 342.
149 See with regard to Health Care in Germany, Mickiitth notes from Becker, Oehler, Pirokowsky, Rei(08.
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The more the Member States move in the directiomafketisation the more shaky their resistance
against EU intervention in the grey area becomemkatisation will enhance transborder services. It
is here where the EU might first intervene, asréeent draft on patient rights in transborder smwi
shows. This directive may become a blueprint fansborder education or transborder research as
well. Seen from such a perspective, the Europeannission seems indeed well-advised not to set
this development into stone and to rely on theherrdrift towards marketisation.

5.2. Beyond the Core and the Grey Zone — UnivelSaivices in Established Markets

The widening of the universal services, even arugnbn into the grey areas, is still governed l®y th
privatisation ideology. Former state monopoliesimier state services are gradually transformed into
market services, where competition rules apply, whbere the market forces must be tamed and
counterbalanced via the introduction of universabiges. Stretching the law on universal services
beyond these boundaries and applying the consstutiles in established markets would open up the
possibility for the good and for the bad — depegdin the viewpoint — whether such a new system of
social private law is needed outside the core aoéamiversal services on the one hand and the
traditional consumer law on the other.

A prime candidate or maybe even a test candidateeifield of financial services, more particulae t
guestion of whether the private banking sector ishall be legally obliged to grant all citizensess

to a private bank accouhif’ This issue has been and still is widely discussebe Member States and
has now reached the EU level. The reason why tmendial service sector is to come into the
limelight of the universal service doctrine mayfband in its history. Public and private banks were
standing and are standing side-by-side. The effefctsr ever stronger marketisation as promoted by
the European Commssion are most visible. It is ladmere consumerisation is most developed, where
substitutionalisation is effectively operating, lwitere economisation produces social exclusion. The
key question is whether financial services areaor loe legally obliged — under EC law — to conclude
contracts with vulnerable consumers. It has beguedat extensively that the citizen-consumer needs a
bank account to be able to participate in the nmaddd in the society. Access then gains a
constitutional dimension. Art. 36 of the Charteofslittle help as it mentions SGEIs only. The next
candidates in that line of argument are the provafethe new information technologies. Access to
internet becomes more and more important. If aitigensumers are barred from getting access, they
are socially excludetf*

5.3. The New Law on Universal Services and the Glshsumer Law

Will the new law on universal services, a law whiofght intervene into the grey areas and might
even intrude services in established markets, vl new law become a safety net for vulnerable
consumers who are no longer the addressees ofdtlermsed EU consumer law which entirely relies
on the consumer shopper to set incentives for uhdr integration of the Internal Market? Or will
the new law on universal services affect the oldsomer law, thereby introducing into the existing
body of consumer law a more ‘social’ element?

The cornerstone in the ongoing debate on the fudfitbe consumeacquiswill be whether the new
sets of fully harmonised consumer law directivelt provide for particular rules on the protectioh o
the vulnerable consumer. So far such a double-leapleroach has only been realised in the Directive
on Unfair Commercial Practices. But none of theebiives which have been revised during the last
couple of years in clear cut areas of contractda which strive for full harmonisation, neitheeth

130 Already Scott, 2000, 313.

1 1n that direction already, Szyszczak, 2001, at(pdblic banks) and 71 (internet); Wilhelmsson, 2046154 and
Micklitz/Oehler, 2007.
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Directive 2002/65 on distance selling, nor the Biiree 2008/48 on consumer credit, nor the Directive
2008/122 on time sharing, nor the Proposal on GuesRights targets the vulnerable consumer. Seen
this way, it seems indeed that the consumer lalyiigg, at least the consumer law of the 1970s which
was meant to protect the weaker party. The lawnivensal services could theoretically fill that gap

A word of caution, however, is needed. Consumeritathie EU played a role as long as it was needed
to open up and complete the Internal Market. Thumental device became abundantly clear in
COS.MET"**where the market freedoms prevail over consunfehysa\ similar scenario is

imaginable in the law on universal services whichld be regarded as a by-product or alibi for the
economisation of statutory entrepreneurial actsitiThe law on universal services, this is theoless

to be learned from consumer law, can only becomatagral part of a genuine European Social
Model if it can be somewhat dissociated from thegtisation logic and if the European Commission
and the Member States recognize their joint respiityg for the vulnerable citizen-consumer.

152 ECy, 17.4.2007 Case C-470/03 A.G.M.-COS.MET (2007) EZRI9 with note Reich, 2008, 85.
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