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Abstract

This collection of papers examines the implicatiafisthe European Court of Justice’s
approach to UN-related counter-terrorism measugesnat individuals (so-called ‘smart
sanctions’), as expressed by its ruling in Caséd2@bPKadi v Council and Commissipn
in which it annulled an EC act implementing a UN@&#&y Council resolution. The impact
of this seminal judgment on the EC legal orderitemelationship with the UN Charter, and
on the case-law of the European Court of Humartsighthe theme of this collection. The
papers represent a range of views both criticalsapgortive of the different aspects of the
Court’s ruling and include a survey of the alreadyensive literature commenting on the
CFl and ECJ rulings iKadi.
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Introduction

Marise Cremona, Francesco Francioni and Sara Poli

EU counter-terrorism measures, freezing the asdeitsdividuals or entities suspected of
financing terrorism, have been at the centre oficlmmable academic interest, centred on
the challenges to their validity before the Commrdourts' Such an attention was
triggered by the fact that the Community judicatwas confronted with a very thorny
issue: it had to decide whether the obligationseuadmultilateral Treaty of the status of the
UN Charter, whose principles are recognized byBbeMember States (and also by the EU
Treaty) as fundamental to the preservation of peackinternational security, should take
unqualified precedence over those of the EC/EU tiegaeven if they encroach upon
European fundamental rights. The opportunity wédsretl by an annulment action brought
by Mr Kadi, targeted by a Community restrictive maa, implementing a Security Council
resolution which provided a blacklist of individeadnd entities to be sanctioned with asset
freezing. The courts had to decide whether the €gulation at stake should be annulled
either for lack of competence or for breach of hnmights of the targeted subject.

The restrictive measures concerned in this legiébra@re described as ‘smart sanctions’
since they are selectively targeted at individymising a threat to peace and security. The
list of suspected subjects is drawn up by the Sam@ommittee, a body accountable to the
UN Security Council (UNSC). The basis for inclusiam the list is the individual's
behaviour, in particular the provision of financiglipport to terrorism. The targeted
individuals are not sanctioned as a result of thiek with the territory of a state which
threatens peace and security; hence the categonizet ‘individual sanctions’.

In 2005 and 2008 the CFI at first instance andGbart of Justice on appeal adopted two
different positions on the legality of the impugnédmmunity measure and more broadly,
on matters which lie at the heart of the constnai foundations of the EC legal order. The
two courts took different views, first of all onetlposition of the EC legal order within the
broader international system, under the UN Charsag¢ondly on the position of
fundamental human rights in the hierarchy of the i&idms, and thirdly on the scope of
judicial review of Community measures giving efféxia UNSC resolution. To the surprise
of many legal writers, the Court of Justice, follogs Advocate General Poiares Maduro’s
opinion, quite radically departed from the CFI jodnt on two issues. Firstly, it held that
within the EC legal order the supreme laws of #edl are the fundamental human rights
derived from its own constitutional principles. EQunter-terrorism measures are bound to
comply with due process rights even if this resinita failure effectively to implement the
UN Security Council resolution. Secondly, the Casserted full jurisdiction to review the
legality of an EC measure implementing a UNSC rggmi, even if that act did not seem to
leave any discretion to UN members.

In December 2008 a workshop was organized by tred&wmy of European Law together

! See the judgment of the Court of First Instance3T5/01Kadi v. Council/Commissiof2005] ECR 11-3649
and the appeal before the ECJ, in joined cases @BF2and C-415/05 P of judgement of 3 Septemb@8,20
Yassin Abdullah Kadi, Al Barakaat International Faolation v. Council of the European Uniamyr.
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with the Robert Schuman Centre at the EUI to dis¢he impact of the twiadi rulings?
with special attention to that of the Court of fiest The aim of our workshop was
essentially to study the implications of tkeadi rulings for the EU legal order and the UN
sanction system. By contrast, we did not considerposition of domestic counss-a-visa
UNSC resolution imposing individual sanctions.

The papers presented in this workshop revolve altl following questions. What are the
‘constitutional implications’ of th&adi rulings? By this expression we mean the impact
that the two judgments exert on the relationshigvben the EC/EU law and the law under
the UN Charter. What is the status of the UN Chaatel of UNSC resolutions within the
EC legal order? What does the Court’s judgment usllabout EC competence to adopt
smart sanctions and the level of human rights ptiote guaranteed by the Community
Courts? Moreover, what influence is the ECJ’s judgtriikely to have on the case-law of
the European Court of Human Rights on measureseimghting UN sanctions?

It is now necessary to briefly present the papeekided in this collection.

Giorgio Gaja’s essay reflects on the status ofCharter within the Community legal order.
The writer’'s view is that the importance and unigess of this Treaty is such that it is not
appropriate to consider that Article 307 of the TEjoverning the relations between
obligations underprior Treaties and obligations under EC law, also apple the UN
Charter. He contends that the latter has a distangiosition with respect to any other ‘prior
Treaty’.

According to Christian Tomuschat, thadi rulings demonstrate the existence of a conflict
between the legal order under the auspices of thiedlNations and the EU legal order. He
criticizes the reasoning of the ECJ leading to d¢beclusion that, if core elements of the
Community system are affected, Community law pievaver any requirements resulting
from the UN legal order. His most important pomthat although the position of the Court,
whereby it distances itself from international lasan be explained by the lack of adequate
human rights protection in the UN sanction machinghe Court can be criticized for
promoting European standards as world standardsrdiess of what consequences this
approach might produce for the functioning of th&é-gerrorism regime.

A similar criticism to the judgment of 3 Septemt#908 for sending ‘its strong human
rights message within the limited confines of thentnunity legal order’ is made by
Francesco Francioni, whose paper is specificallygcemed with the right of access to
justice and to a fair hearing as invoked by thpliapnt. He maintains that human rights
standards with respect to the right to be heardt lhasconsidered as part of the United
Nations human rights system and as such binding at®n the Security Council. He
examines in detail the shortcomings of the presgstem of international review of targeted
sanctions, which does not meet the minimum standérair hearing and can lead to a
systematic denial of justice. Thus, he concludes,right to be heard may be fulfilled if
individuals subject to targeted sanctions, alietuided, were to be given the possibility to
challenge the applicability of the sanctions befitwenestic courts and Community courts.

2 These rulings should be distinguished by thoselving around the legality of sanction measuresiraga
individuals targeted at EC/EU level. The latter gaty of restrictive measures differ from the fornsarce the
list of individuals is not ‘imported’ from the UNub is created ‘in-house’ by the EU Council, uponuest of a
Member State.
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Riccardo Pavoni’s position, criticizing the ECJ fierdisregard of the planet of international
law, goes in the same direction as the previousoasit He focuses on the Court’'s argument
that UN members enjoy ‘a free choice among theouarpossible models for transposition
of UNSC resolutions into their domestic legal otdgsara. 298). He criticizes the
methodology followed by the Court in justifying i®wer to review EC legislation giving
effect to UNSC resolutions. More precisely, he aggthat the Luxembourg judges should
have reviewed the EC Regulation at stake on this bashe customary international law of
human rights or UN Charter obligations, at leasséhreflecting customary rules.

The first part of Enzo Cannizzaro's paper addressesssue similar to that discussed by
Pavoni, criticizing the Court’s ambiguous approatsia-visthe effects of SC resolutions

within the EC legal order. Further critical remafksus on the part of the ruling in which

the Court limits its competence to review the lggalf SC resolutions under international

law.

Nikolaos Lavranos takes a rather different viewnfréhe previous authors and clearly
supports the Court’s position. His paper focuseéuitle 307 of the EC Treaty but takes a
‘European constitutional law’ perspective. He codte that as far as the aim of fighting
terrorism is concerned, including imposing sandiagainst individuals, there is no conflict
or incompatibility between the UN and EC/EU obligas of Member States. Rather, there
are parallel obligations arising out of differemtusces of law. This does not mean that
Member States should blindly implement the SC rgswis. Under EC law, they are

required to implement these acts in such a way a®mply with European human rights
standards. Lavranos shares the ECJ's view thatapyirBC law (to which he adds the

European Convention of Human Rights) requires Memnber States fill the gaps in the UN

sanction system in terms of human rights protecti@vranos’ positive comments on the
ECJ’s judgment link up with those made by Ciamm @nidimas.

A middle-ground view between those of Tomuschat aagiranos is taken by Martin
Scheinin. In his paper he addresses the questiomhether the ECJ ruling iKadi is
compatible with international law or not. He arguieat the outcome of the case is in line
with international human rights law, as expressetmited Nations human rights treaties,
and that the ECJ ruling iKadi should be seen as an affirmation of a high degifee
coherence between EU law and international lawalde adds that the outcome in #edi
case enjoys support in institutional United Nati¢ens, i.e., theKadi ruling has not been
badly received within the UN.

Marise Cremona scrutinizes the CFl and ECJ ruliagsfar as the legal basis of the
contested measure is concerned. Firstly, she exsmihe historical development of
economic and smart sanctions in EC/EU practice,shmavs that EC competence to adopt
these restrictive measures has always been protitei8he then compares the approach of
the Advocate General and the Courts in their aealyg competence and legal basis. The
Kadi judgment is in line with other recent judgmentsaihich the Court stresses both the
autonomy of the EC legal order with respect to @mnmon Foreign and Security Policy
and the ability of the Community legal order topmsd to new security challenges. She
argues that the reliance on Article 308 in the EQudgment is not wholly convincing but
that to base individual sanctions solely on ArecB91 and 60 EC would stretch the limits
of implied powers too far. A new or amended expliegal base is needed, and would be
provided by the Treaty of Lisbon.

The paper presented by Takis Tridimas deals wighcinsequences of the ECJ position in
Kadi on the standard of human rights protection ofvirllials. He argues that this ruling
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places fundamental rights at the top of the hiénaf EU norms. He criticizes the CFlI's
interpretation of the right to property, to a fagaring and to effective judicial review in the
light of jus cogensHe supports the ECJ’s position since it safegudrgt process rights and
ultimately is in line with the rule of law. Finallyfridimas compares the CFI's approach in
Kadi with that adopted in cases where the Court haddjodicate on the legality of
Community-based sanctions. In these cases, sinee BHG was not acting under
‘circumscribed powers’, the CFI annulled the cotdsEC measures. However it is
noteworthy that it did not quash the contested oreasfor breach of substantive rights but
for violating the applicant’s due process rights.

Annalisa Ciampi's essay concerns the relationskipvéen the European Court of Human
Rights and the ECJ after tiéadi appeal. She examines whether the ECJ judgment may
create a sort of competition between the ECJ andE@GtHR in protecting fundamental
human rights. Some doubt as to which of the twortsois genuinely defending human
rights in Europe is legitimate since the very absemposition of the ECJ in safeguarding
due process rights violated by sanctions decidedNalevel contrasts with the ‘light touch’
of the ECtHR in relation to the United Nations ahd Security Council in th&ehrami
ruling. The author sets out different scenariogndividual applications before the ECtHR
to check the extent to which the Strasbourg Cooulct be inspired by the ECJ in
adjudicating cases of alleged human rights viohatiarising out of the implementation of
UN sanctions. She concludes her analysis by engihgdihat there is a need for judicial
protection of human rights at regional level, whdevaiting reform of listing/delisting
procedures.

Luigi Condorelli’'s work sets thKadi case in the broader framework of international daonm
rights law. In this respect, his paper complem@&migimas’ contribution. Condorelli argues
that the UNSC should respect human rights andttieicurrent system of UN sanctions
does not meet these standards. He considers #yegctefor these rights can at present only
be guaranteed by domestic (and Community) countsCdndorelli’s view, they should
refuse to apply the UNSC resolution. This authepaliscusses the conditions under which
those who are subject to individual sanctions cdwidg an action directly against the UN
in order to have the restrictive measures withdramto obtain damages.

Finally, the contribution by Sara Poli and Mariaahau reviews a number of the comments
published by legal writers on the CFI and BGi rulings from both an international and
an EU legal perspective. This survey examines ¢imentents made by experts in these two
disciplines with the aim of making an overall assaesnt of these two landmark judgments.



Are the Effects of the UN Charter under EC Law Govened by Article 307 of
the EC Treaty?

Giorgio Gaj&

1. When examining the effects that the UN Chauderactions taken by UN organs on the
basis of the Charter, have under EC law, the Eanogeourt of Justice (ECJ) considered
that Article 307 of the EC Treaty applies to relat between that treaty and the UN Charter
since the UN Charter is one of the treaties comtdudy Member States with third states
before the EC Treaty entered into force for thosarider States. I€entro-Comthe ECJ
was confronted with certain national measures implging a Security Council resolution
that affected the common commercial policy by retitrg exports to Serbia and
Montenegro. The Court noted that ‘in substancer#ferring national court had raised

the question whether national measures which prowe contrary to the common
commercial policy provided for in Article 113 [no¥B3] of the Treaty and to the
Community regulations implementing that policy aevertheless justified under
Article 234 [now 307] of the EEC [now EC] Treatynse by those measures the
Member State concerned thought to comply with itdigations under an
agreement concluded with other Member States anehmember countries prior to
entry into force of the EEC [EC] Treaty or accendiy that Member Stafe.

The Court found that

national measures which prove to be contrary toctramon commercial policy

provided for in Article 113 [now 133] of the Treagnd to the Community

regulations implementing that policy are justifiedder Article 234 [now 307] of

the Treaty only if they are necessary to ensure ttiea Member State concerned
performs its obligations towards non-member coaestrunder an agreement
concluded prior to entry into force of the Treatly prior to accession by that
Member Staté.

The task of making this assessment was left tm&tienal court. The ECJ did not query the
reference to Article 307 as the legal basis fot #ssessment. The approach suggested by
the referring national court was thus found appeder at least implicitly.

In Kadi* the ECJ took a similar line. With regard to an @ttfor annulment of an EC
regulation implementing a Security Council resantthat provided for restrictive measures
against persons and entities associated with Ogambaden, Al-Qaeda and the Taliban,
the ECJ recalled what it had statedientro-Conwith regard to Article 307 The existence

of an obligation under the UN Charter had beenkedaoin order to assert the validity of an
EC regulation conflicting with higher rules of E&\. The Court noted that ‘Article 297 EC
implicitly permits obstacles to the operation a¢ tommon market when they are caused by

YProfessor of International Law, University of Fdace; Member of the International Law Commission.
1 Judgment of 14 January 1997, Case C-124/95, ECR 1-81

2 |bid., para. 54.

3 Ibid., para. 61.

4 Judgment of 3 September 2008, Joined Cases C-4D24@8 C-415/05 P.

% |bid., para. 301.
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measures taken by a Member State to carry ounteenational obligations it has accepted
for the purpose of maintaining international peand security® Considering Articles 307
and 297 together, the Court then found that thegges ‘cannot, however, be understood to
authorise any derogation from the principles oéiiip, democracy and respect for human
rights and fundamental freedoms enshrined in Axti6(1) EU as a foundation of the
Union’.” The Court concluded on this point that ‘Article 3BZ may in no circumstances
permit any challenge to the principles that fornrtpaf the very foundations of the
Community legal order, one of which is the protectof fundamental rights, including the
review by the Community judicature of the lawfulsed Community measures as regards
their consistency with those fundamental rights’.

2. Technically, the UN Charter falls within the egory of ‘agreements’ referred to in
Article 307. With the exception of the Federal Relpuof Germany, all the Member States
were members of the UN before joining the Europ@éammunity, and thus had ‘rights and
obligations arising from’ the Charter towards noember states at that time. However,
even if the requirements for applying Article 30@pear to be met, it does not seem
appropriate to consider that the relations betwagigations under the UN Charter and
obligations under EC law are governed by this @iovi. These relations cannot be identical
to those generally concerning the relations of gattions under treaties concluded by
Member States before accession to the EC and @ibligaunder the EC Treaty.

Various elements demonstrate the inadequacy o€lI&rB07 for governing the relations
between obligations under the UN Charter and otiiga under EC law.

First of all, there is the fact that the Federap&blic of Germany was not a member of the
UN when it became one of the founding Members @ef Buropean Community. Even
though this state had accepted ‘the obligationdasét in Article 2 of the Charter’ by a
declaration made in London on 3 October 1986de cannot say that this meant that all the
obligations under the UN Charter or resulting fraots of UN organs were binding on the
Federal Republic of Germany before the date ddditmission to the UN. Therefore Article
307 may not be invoked with regard to many oblmadi of the Federal Republic of
Germany under the UN Charter and binding acts of &fyans. It is clear that some
alternative basis needs to be found in order tadargmaching the unreasonable conclusion
that the Federal Republic of Germany, unlike a8l thher Member States, cannot derogate
from any of its obligations under EC law when ielse to implement its obligations under
the UN Charter which are not covered by Article 307

A second reason for considering Article 307 asl@mate is the content of the obligation
set out in paragraph 2. In short, this provisiaemals to bring the pre-existing agreements
with third states into harmony with the EC Treakgcording to the first sentence, ‘[t]o the
extent that such agreements are not compatibletiighilrreaty, the Member State or States
concerned shall take appropriate steps to elimitree@ncompatibilities established’. This

5 Ibid., para. 302.
7 bid., para. 303.
8 Ibid., para. 304.

° The United Kingdom, France and the United Staiek hote of this declaration, in terms that coutdviewed
as an acceptance of the fact that the Federal RemfllGermany would acquire obligations under Adi2 of
the UN Charter. The other NATO member states assoctaemselves in Paris a few weeks later, on 28Hec
1954,
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provision, as was recently stated by the ECGémmission v. Austrifdand Commission v.
Swedert! requires that Member States, in order to free tleéras from obligations under
treaties that are inconsistent with the EC Trettke initiatives that may even go beyond
suspension of the treaties in question. A similaligation would be inconceivable with
regard to the UN Charter. While Member States aterelieved of their obligations under
EC law when they act in their capacity as membétheUN, it would be clearly excessive
to impose on them an obligation to seek amendnteritee UN Charter in order to remove
any possible inconsistencies.

Finally, if all the agreements with third statesre put into one and the same category, the
derogations from their obligations under EC lawt tir@ allowed in order to enable Member
States to comply with their obligations under thageeements would be subject to identical
restrictions. When reaching its conclusion withamegto Article 307 in the passages of the
Centro-ComandKadi judgments quoted above, the ECJ appeared to agbatnthe same
restrictions apply to all the derogations for thegmse of complying with obligations under
the agreements covered by Article 307. There wasdioation that a special regime would
govern the relations between the UN Charter an&E@dreaty.

3. The Court of Justice considered that certairepisting treaties concluded by Member
States were not the source of obligations to betearily tolerated notwithstanding their
possible inconsistency with EC law, but were pdrthe necessary context in which the
European Community is placed. Since only the Mengtates could be party to GATT
1947 and to the European Convention on Human Righes ECJ availed itself of the
Member States’ participation in these treatiessse# that certain legal effects arose from
them also for the European Community. The Courlliedpthat those effects represented a
durable feature. This occurred with GATT 1947riternational Fruit Company and with
the European Convention on Human Rights firsNmd™ and later, more explicitly, in
Hauer The Court did not take an entirely identical apptowith regard to these treaties,
in view of its reluctance to state in as many wotltlst the European Convention was
binding on the European CommuntiHowever, several judgments of the Court considered
that the EC was in substance bound by these tse&ignificantly, this conclusion was not
based on Article 307.

Although the EC is now a party to GATT 1994 andexpress reference to the European
Convention on Human Rights is contained in Artiglef the TEU, the judicial precedents
concerning GATT 1947 and the European Conventiowe haot altogether lost their
significance. They show that, with regard to certa¢aties that are part of the international
setting in which the EC is placed, an approachrdtien that outlined in Article 307 should
be taken.

10 Judgment of 3 March 2009, Case C-249/06.
11 Judgment of 3 March 2009, Case C-205/06.
12 Judgment of 12 December 1972, Joined Cases 21;B¢CR 1219.

13 Judgment of 14 May 1974, Case 4-73, ECR 491. Thicapphad referred to the European Convention (see
para. 12), but the Court mentioned ‘internationakties for the protection of human rights on whibk
Member States have collaborated or of which theysagnatories’.

14 Judgment of 13 September 1979, Case 44/79, ECR 3727.

15 The European Convention was first mentioned byGbert as part of the standard for the protection of
fundamental rights only after the Convention hadchbegified by France. Moreover, in the judgemeefenred

to in the previous two notes, the Court considehed the role of the treaties for the protectiorhofman rights
was simply to ‘supply guidelines’.
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4. The UN Charter clearly deserves special attentisder EC law, given its position as a
treaty concluded by Member States before accesaih not open to the European
Community. This is primarily because of the parantomportance that the Charter has
within the international community. The Court ofsfloe acknowledged that the Security
Council resolutions considered iBosphoru¥ and Ebony’ aimed at protecting
‘fundamental’ interests of the ‘international commity’. A paragraph in theKadi'®
judgment develops this point further:

it is necessary for the Community to attach speamglortance to the fact that, in

accordance with Article 24 of the United Nationse tadoption by the Security

Council of resolutions under Chapter VIl of the @baconstitutes the exercise of
the primary responsibility with which that interiwatal body is invested for the

maintenance of peace and security at the global,levresponsibility which, under

Chapter VII, includes the power to determine whatl avho poses a threat to

international peace and security and to take thasores necessary to maintain or
restore them.

The importance of the Charter for the European Conity is reflected in a number of
provisions both in the EC Treaty and in the TEU.

As was noted abovéjn Kadi the Court referred to the adoption of derogatingisuees
under Article 297 of the EC Treaty, which does explicitly mention the UN but does so
implicitly, since it uses the same wording as Aeti89 of the UN Charter when referring to
the obligations that a Member State ‘has accepiethe purpose of maintaining peace and
international security?® Article 301 does not refer to the UN Charter eithrert again, does
so implicitly when it provides for ‘action by theo@munity to interrupt or to reduce, in part
or completely, economic relations with one or mtried countries’. This provision was
introduced into the EC Treaty to regulate the aidopdf economic sanctions, a significant
part of which are represented by those mandatethdySecurity Council: Furthermore,
Article 302 provides that the Commission shall @esthe maintenance of all appropriate
relations with the organs of the United NationdhisTtext also refers to other international
organizations, but the United Nations is the ombyamization that is specifically mentioned.

In a wider, but clearly pertinent, context, on&lf in Article 11 of the TEU a statement that
the first of the objectives of the common foreigmd asecurity policy is ‘to safeguard the
common values, fundamental interests, independemwk integrity of the Union in
conformity with the principles of the United Nat®orCharter'. Moreover, the second
sentence of Article 19, paragraph 2, of the TEUW/jakes as follows:

Member States which are also members of the UrNtations Security Council

will concert and keep the other Member States filliprmed. Member States
which are permanent members of the Security Coumidli] in the execution of

16 Judgment of 30 July 1996, Case C-84/95, ECR |-39%3,. (26.

17 Judgment of 27 February 1997, Case C-177/95, ECR1;]dara. 38.
18 Supranote 4, para. 294.

¥ Supra para. 1.

2 As was stated by S. Bohr, ‘Sanctions by the UniNations Security Council and the European Community’
4 EJIL (1993) 256, at 265, ‘this form of paramountcy fvd tUN Charter was the inspirational source of Aeticl
224 of the Treaty of Rome’. According to P. Eeckhdixternal Relations of the European Union. Legal and
Constitutional Foundation(2004), at 443, ‘Article 297 idex specialisto Article 307 in the area of
implementation of Security Council resolutions’.

2L This includes the EC regulation involved in #edi case.
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their functions, ensure the defence of the positiand the interests of the Union,
without prejudice to their responsibilities unddre tprovisions of the United
Nations Charter.

The overall picture that these provisions pres&oin the perspective of the European
Community, is that the United Nations plays an etk role in the international
community and that the European Community and isnlider States intend to contribute to
the exercise by the United Nations of its functions

5. Should one observe the relations between thgatioins under the UN Charter and those
under the EC Treaty as here suggested, one maly tteaconclusion that exemptions from
obligations under the EC Treaty that are allowedrofer to comply with obligations under

the Charter may be wider than those that are adit@swith regard to obligations under

other treaties. Compliance with obligations under N Charter is positively valued by the
EC Treaty and the TEU. This is not to say thateaheould not be any restriction to

derogations from obligations under EC law whenehsra conflict with an obligation under

the UN Charter and that, as a consequence, ariggafnent of fundamental human rights
resulting from a Security Council resolution wouldd consistent with EC law. However,

any reason for a restriction would have to be ldragainst the value inherent in the full
compliance of EC Member States with their obligasiounder the UN Charter as a
contribution to the proper exercise by the worldgamization of its functions.






The Kadi Case: What Relationship between the Universal Leg®rder under
the Auspices of the United Nations and the EU Leg#&rder?

Christian Tomuschat

1. Introduction

The two cases dfadi* andYusuf as well as the latekyad? case, adjudicated by the two
European Community Courtshave stirred up both reflection and emotion ambsugl
scholars. The facts are well known. What legal gutidn does a person enjoy if he finds
himself — are there any women on the fist?all of a sudden on a Consolidated List
established by one of the Sanctions Committeedh@fSecurity Council as a suspected
terrorist or sympathizer of terrorism and whoseetsdecome thereupon inaccessible
overnight by virtue of a freezing order, not just dne day, but perhaps for weeks, months
or even years? It is not only the tragedy thatnaividual hit by such measures of constraint
must endure that has attracted the attention efriational lawyers. The conundrum of the
three cases is the conflict that they encapsulateden the legal order of the European
Union and the law of the United Nations. Under ldtger, hardly any legal constraints limit
the action of the Security Council. No direct reméluat could be filed against a resolution
of the Security Council deemed unlawful by one tefdddressees is available. Not even
states can institute proceedings against the $gc@ouncil, and individuals have no place
whatsoever as holders of rights within the ingtituél framework of the Charter.

The targeting of individuals through Security Coilinesolutions is a recent phenomenon.
Back in 1945, the framers of the Charter procedomd the assumption that the Security
Council would deal almost exclusively with statesany event not with individual®e
jure this situation remains unchanged. The SecuritynCibiwontinues to address its orders
mainly to states, sometimes also to other subjafciisternational law and sometimes even
to groups that do not enjoy personality under ma&onal law — but human beings as such
are never addressed individually. The Security Cbutoes not attempt to directly impose
specific duties upon them. Many reasons dictategblation, among them the fact that the
Security Council lacks an enforcement mechanismwofldwide scope. Therefore, it
confines itself to imparting orders to states, Wwhéce then required to take the appropriate
implementation measures.. But the Security Courasl taken to identifying by name those
persons that should be hit by the sanctions itdeasrmined. Thus, the states to which the
relevant determinations are addressed have nodimeeaf choice. They are bound to
implement, name by name, on the basis of speéifislative acts as a rule, the lists which
the Security Council has established. Inevitaliig, question arises as to who can be made

YProfessor of International Law, Humboldt Univeysif Berlin.

! Kadi and Al Barakaat v. Council and Commissi@ourt of First Instance, case T-315/01, 21 Sepeerdb05;
Court of Justice of the European Communities, cas)ZI05 P, 3 September Advocate General Maduro,
opinion of 16 January 2008.

2yusuf and Al Barakaat v. Council and Commiss@oyrt of First Instance, case T-306/01, 21 Septe2d@5.
3 Ayadi v. Councilcase T-253/02, 12 July 2006.

4 A judgment on appeal was rendered onliKadli.

5 | have found no female name on the list that slgaccessible through the internet.
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accountable if the Security Council has basedrtdifigs on faulty evidence. Is it the state —
or an international organization replacing it -tthas to bear responsibility, notwithstanding
its lack of discretionary leeway in implementing tecisions of the Security Council, or
must the blame be put on the Security Council? fidmmer alternative is much more

advantageous for the individual victim inasmuchtlas Security Council is located at

astronomic heights above any challenge by mor@idy if the implementing machinery

can be called into question does the victim hawe drance of successfully asserting the
rights which he feels have been infringed by hég&eiment on a list of suspicion.

We know that such a conflict arose between theestlplicants Kadi, Yusuf, and Ayadi,
and we also know that the Court of First Instansavall as the Court itself experienced
considerable difficulties in finding the correctsawers to clarify the legal position. The
existence of a conflict of laws could not be deni&tould the determinations of the
Security Council prevail without any modificatiom ceservation, or was the European
Community entitled to insist on respect for bagienan rights which, in its view, had not
been complied with by the Security Council?

2. The Point of Departure

From the viewpoint of the Charter, no major diffiees arise. The Charter provides that
resolutions of the Security Council under Chaptdt &fte binding (Articles 25, 41).
Additionally, Article 103 states that in the evaita conflict between the obligations of a
member of the United Nations and its obligationdarnany other international agreement,
the obligations under the Charter shall prevaiug;ithe Charter gives unreserved primacy
to its stipulations. However, technically it addres only members of the Organization (see
Article 48 of the Charter). On the other hand, Eheopean treaties have refrained from
comprehensively regulating the effect of other sulgf international law within the
European legal order. It can be deduced from ArtBD0(7) EC that international treaties
concluded by the European Community are hierartiicaibordinated to the EC Treaty
itself; by contrast, according to the jurisprudentehe Court of Justice, they prevail over
enactments of secondary l&wOther judgments have established the propositiat t
general rules of international law are also to twesidered as part and parcel of community
law, similarly taking precedence over acts of seeoy legislatior. In principle, therefore,
the European legal order can be said to open tesda international law according to a
monist conception of the mutual relationship.

3. The Binding Effect of the UN Charter on the EC/EJ

Yet the European treaties remain silent about tfeete within the European legal order, of
treaties to which the European Community is noagyp If one applies the maxinpacta
tertiis nec prosunt nec nocerds enshrined in both Vienna Conventions on the bé
Treaties (Article 34), one can easily argue thatl#fw of the Charter and the secondary law
derived therefrom can have no bearing on the Eampegal ordef.Yet things are not so

5 See recentlyntertankq case C-308/06, 3 June 2008, para. 42.

" Poulsen and Diva Navigatiormase C-286/90, [1992] ECR 1-6019, paraRfcke case C-162/96, [1998] ECR
1-3655, para. 45.

8 Article 34 of the 1986 Vienna Convention Il stagsproposition that requires careful examinatione Th
personality of an international organization doethave the same degree of autonomy as the somgraifa
state. Still, the states parties to the statutenodrganization are the masters of that organizafibe comments
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simple. The Charter is not a treaty like any ottreaty. It embodies the fundamental
principles of today’s international legal order. idover, all of the Member States of the
European Union are at the same time members ofUiieed Nations inasmuch as
membership of the world organization today is almwsversal, with the sole exceptions of
Kosovo and Taiwan.

Thus, the first question to be answered is: Doe<tharter have a directly binding effect on
the European Community/European Union (EC/EU) askgect of international law? The

Court of First Instance deals at length with tisisu’ Referring to its earlier decision in

Dorsch Consult’ it states quite categorically (para. 192) that

unlike its Member States, the Community as suamoisdirectly bound by the
Charter of the United Nations and that it is no¢réfore required, as an
obligation of general public international law, &xcept and carry out the
decisions of the Security Council in accordancé witticle 25 of that Charter.

But it then proceeds to derive the binding forcéhef Charter from the EC Treaty where the
Member States have expressed their will to abidéhbycommitments arising for them at
UN level. While it remains that the Court does retognize the Charter as the source of
those commitments (para. 207), it eventually subatds the EC legal order to the UN
legal system by applying the doctrine of ‘functibsaccession’ as resorted to Wmnited
Fruit'? in respect of the GATT. On the whole, therefohe, €ourt of First Instance can be
deemed to advocate the unity of the internatioegéll order, a truly monistic concept of
international law in accordance with the generardation of the jurisprudence of the ECJ.

This concept also underlies the holding of the €ofiFirst Instance that the powers of the
Security Council are limited by any applicable sulef jus cogens If indeed the
international legal order constitutes an integratéale, the necessary inference is that the
Security Council does not operate in a vacuum. Jéeeral rules that the international
community has embraced as the foundation of itstemte must also then apply to the
Security Council. The Security Council does nodleam existence outside and above the
law. In sum, one may conclude that the Court oftHirstance presents a logically coherent
concept.

Curiously enough, the ECJ itself does not squamdiyress the question as to whether the
EC/EU is directly bound by the Charter. Before amnto that question, it first of all
heralds that

the obligations imposed by an international agregmannot have the effect of
prejudicing the constitutional principles of the H®eaty, which include the

principle that all Community acts must respect meéntal rights, that respect
constituting a condition of their lawfulness whiclis for the Court to review in

the framework of the complete system of legal reemdstablished by the
Treaty. (para. 285)

Initially, no hint is made as to the legal reastiret would support the proposition that the
Community is placed under a legal obligation todabby United Nations law, the issue

(Contd.)

by Emmanuel Klimis, in O. Corten and P. Klelres Conventions de Vienne sur le droit des traitéd. I,
(2006), at 1417-1423, do not perceive the issue.

9 Kadi, paras 177-208.

10 Case T-184/95, [1998] ECR 1I-667, para. 74.

11 All the references are to ti@di case.

12 Joined cases 21/72 to 24/72, [1972] ECR 1219, fi&ra.
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which the ECJ had to deal with in the case at hauada later stage, such reasons are
provided, albeit in very general terms. Thus, imageaph 291 the ECJ observes that the
European Community must respect international laihe exercise of its powers, yet its
reference to the two earlier judgmentsPafulsen and Diva NavigatiohandRacké* is not
really to the point, since general rules of intéoral law must of course be binding on
international organizations which cannot have #&beitatus than states, the main actors in
international law. Likewise, the statement in paaph 292 to the effect that the powers
under Articles 177 to 181 EC in the field of deymteent cooperation must be exercised in
observance of the undertakings given in the contéxthe United Nations and other
international organizatiofsis not very helpful: if commitments have been eteinto,
they must of course be complied with. All of a sexdhen (para. 293), the ECJ speaks of
‘the undertakings given in the context of the UditBlations in the sphere of the
maintenance of international peace and securibdedining that the Community must

attach special importance to the fact that, in etamce with Article 24 of the
Charter of the United Nations, the adoption by thBecurity Council of
resolutions under Chapter VII of the Charter cdutts the exercise of the
primary responsibility with which that internatidnlaody is invested for the
maintenance of peace and security at the global,levresponsibility which,
under Chapter VII, includes the power to deternvitiat and who poses a threat
to international peace and security and to take rtt@asures necessary to
maintain or restore them.

This holding sounds like a full-fledged endorsemeinthe special position of the United
Nations within the architecture of today’s intefontl law, without any regard for
arguments that would fit into the traditional clesof legal reasoning. In particular, the
pacta tertiis rule is totally left aside. The ECJ appears toogeize the overriding
importance of the system of the United Nations viighpivotal institution, the Security
Council.

However, the ECJ is not entirely happy with thisule Returning to its introductory
remarks on the ideological foundations of the Eaewplegal order, it downgrades in the
following its acceptance of the emanations of tbitipal process at the United Nations. In
paragraph 296, it avoids the words ‘abide’ or ‘cofput says instead that the Community
must, when implementing a Security Council resohytitake due account of the terms and
objectives of the resolution concerned and of #levant obligations under the Charter of
the United Nations’ Furthermore, the ECJ suddenilyes up two different issues; on the
one hand, the actual issue of substantive lawetherging conflict of laws, and the issue of
how to implement commitments resulting from the tddiNations system. Logically, the
first question is to what extent the European lemaer owes deference to the United
Nations system. Are there any core values whicloimust defend against interference
by the United Nations? Is there a need to draw tapnlines in order to check the
decision-making processes at the Security Coumly thereafter, as a second step, would
the question arise as to what procedural meanddibeuused to defend the assumed core
values.

Regarding the first issue, the ECJ makes very Wtetements, demonstrating that it puts
little faith in the conformity of the UN system witthe rule of law and human rights.

13 Supranote 7.
14 Supranote 7.
15 Case C-91/05;ommission v. Counci20 May 2008, para. 65.
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According to paragraph 303 of the judgment, whigliterates the language used in
paragraph 285, there can be no derogation fronptimeiples of liberty, democracy and
respect for human rights and fundamental freedonstirened in Article 6(1) EU as the
foundation of the Union. This sentence can be nedlde most diverse ways. Does the ECJ
require that those principles must be maintainethéd full extent as understood within the
European system, or do the Luxembourg judges org o protect the core substance of
those principles? According to the former readthg,judgment would be more radical than
even theSolange jurisprudence of the German Constitutional Court.

Following this, when dealing with the methodolodyimplementation, the ECJ abandons
the position it had affirmed in paragraph 293 biittieg the hierarchical position, within
the European legal edifice, of the UN Charter whichquates with a treaty concluded by
the Community. Hypothetically, it inquires as tohat place obligations under the Charter
of the United Nations would occupy in the hierardiyrorms within the Community legal
order if those obligations were to be classifiedthiat hierarchy’ (para. 305), coming
eventually to the conclusion that they could né&etfthe primary law of the Community.

This is a curious mixture of arguments moving itally opposite directions. On the one
hand, the ECJ takes note of the specific role efuhited Nations within the framework of
the international legal order. It acknowledges that Charter and the organization brought
into being by it, the United Nations, are the celements of the system for the protection
and maintenance of international peace and secarity that, accordingly, deference is
owed to them. In fact, their paramount importanae heen recognized by all the Member
States of the EC/EU through their acceptance oiclartlO3 of the Charter. Since the
Member States are all bound by their obligationdenrthe Charter, they of course cannot
escape those commitments by establishing an iritenah organization or other entity to
which they transfer certain elements of their seigr powers. Thus, for instance, NATO,
although not a member of the United Nations, isndoly the principle of non-use of force
laid down in Article 2(4) of the Charter. Pursuaatthe jurisprudence of the European
Court of Human Rights both iMatthews’ and inBosphorug® individual states cannot
completely shed their responsibility for complyingith their obligations under the
European Convention on Human Rights through theirolvement in the European
Community™® On the other hand, however, the Court eventuatipraces a dualist model
where the law of the Community prevails over anguieements resulting from the UN
legal order if some core elements of the Commusystem are affected. In that second part
of its reasoning, the ECJ openly disregards Artldd& of the Charter, which is not even
mentioned. In this respect, it follows Advocate-&et Maduro who deals with this
provision in an extremely light-handed way in paegdy 39 of his opinion.

4. Grounds for Defending the Autonomy of the Europan Legal Order

Whatever the answer to the question of the bindifiect of the Charter on the EU/EC, the
decisive criterion for the Court is the necessitydefending basic human rights against
disproportionate interference by the Security Cdu@f course, the EC/EU cannot invoke
its ‘sovereignty’, the classic tool of states, witsiending its human rightequissince its

16 37 Entscheidungen des Bundesverfassungsger®tits29 May 1974.

17 Judgment of 18 February 1999, Application No. 23183, §§ 32-34.

18 Judgment of 30 June 2005, Application No. 45036838154-156.

19 See als®ehrami and Saramatilecision of 2 May 2007, Applications 71412/01 a8d66/01, § 145.
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area of jurisdiction cannot be classified as ‘seigaty’, which is a term reserved to states.
In substance, however, no relevant difference easelen between ‘sovereignty’, on the one
hand, and ‘competence’, on the other. If contradjctlaims are made by entities wielding
public power, the ensuing conflicts must be reshlVieoday, such conflicts are more often
than not fought with substantive arguments. Tha§dlange Ithe German Constitutional
Court criticized in exactly the same way as the H@J lack of adequate human rights
guarantees in Community law. For the ECJ, the gualbnstruction of the relationship
between the two competing legal orders is rendees@éssary by the perceived inadequacy
of the mechanisms for the protection of human sgtithin the UN system. However, is the
alleged lack of adequate protection real, or dbesBCJ ride roughshod over international
mechanisms that have their own logic and justiificet

It must be openly acknowledged that the machineaylable at UN level for the protection
of individual human rights falls short of the derdarconsecrated by the relevant human
rights treaties, the International Covenant on ICand Political Rights as well as the
existing regional treaties. As a general ruletf@ defence of private (civil) rights, judicial
protection is provided fd. No such judicial mechanism exists at the Unitediddia. The
UN Administrative Tribun&f" has a limited mandate only as an institution esté with
adjudicating disputes between the world organimasiod its staff. Obviously, the Security
Council is not eager to be placed under judicialew. Although the establishment of an
administrative tribunal tasked with reviewing démis of one of the sanctions committees,
i.e. within a limited areaatione materiae would not amount to subjecting the Security
Council generally to judicial oversight, such a sw@a@ would have high symbolic value as a
first step towards the introduction of a systencaristitutional justice at the United Nations.
Reflection on whether to embark on such a coursealvaady proved abortive: the Security
Council is not prepared to accept such a mechaffism.

Is the current system of diplomatic protection otls poor quality that indeed it cannot be
recognized as a substitute for judicial review gr@pMartin Scheinin focuses on this issue
in greater detail, but it cannot be totally eclgdeere because the alleged defects of the
mechanism provide the justification for the EC&gection of the mechanism as satisfying
the criteria of due process and thereby its inststeon the autonomy of the European legal
order. It seems that the ECJ dealt fairly hastihvthe requirements of due process, stating
quite categorically that only a judicial mechanisraets the appropriate standard. One may
call that holding into question. On the other hahe, considerations advanced by the Court
of First Instance are not fully satisfactory eitHeconcludes too quickly that the limitations
on access to justice are inherent in a system gdmunder the auspices of the Security
Council. Contrary to the view held by the Courfaft Instance (para. 284), the mechanism
in operation should at least be able to ensuretkiggie has been no error of assessment of
the facts and evidence relied on by the SecuritynCib. On the other hand, the potential of
a procedure of diplomatic protection, where thee@#d individual has the support of
his/her state, has not been sufficiently expléféthe ECJ states:

In that regard, although it is now open to any persr entity to approach the

20|CCPR, Article 14 (1); ECHR, Article 6(1).
21 Established by UN GA Resolution 351(1V), 1949.

22 gee Fassbender, ‘Targeted Sanctions Imposed bykheéSecurity Council and Due Process Rights’, 3
International Organizations Law Review (2006) 437%438.

2 See Tomuschat, ‘Comment on tiadi Judgment of 21 September 2005’, 43 CMLR (2006) 537.
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Sanctions Committee directly, submitting a requiestbe removed from the
summary list at what is called the ‘focal’ poirttietfact remains that the procedure
before that Committee is still in essence diplomatnd intergovernmental, the
persons or entities concerned having no real oppibyt of asserting their rights
and that committee taking its decisions by consgnsach of its members having
a right of veto (para. 323).

The fact that a body with power of determinatioresi;ot enjoy judicial independence
should not be rated as an obstacle to its beinggrézed as being able to ensure due
process. It is true that the guarantee of accegsstwe in matters concerning monetary
rights counts among the guarantees that are coadidedispensable in Europe. But, as the
establishment of the mechanism of the Sanctions riitiee precisely shows, there is
simply no universal agreement that this shoulddodsie process and judicial procedure are
not synonyms. However, the ECJ has clearly diaghts® of the major defects of the
applicable mechanism, namely the veto right whiekcheone of its members — all the
members of the Security Council are representedjeye and the lack of means for the
individual to effectively assert his/her rightsbeit subsequent to the listing decision. The
Guidelines of the Sanctions Committee provide (secd(a)) that decisions shall be made
‘by consensus of its Members'. This is the adeqpabeedure for the listing of a person.
But it may become grossly unfair if a request felisting must be decided upon. Pursuant
to this rule, a person may be kept on the list evaf the other 14 members of the Security
Council have pronounced themselves against retenfithe name concerned on the list. As
far as the right to be heard is concerned, gredesthave been made in that the individual
concerned was authorized, by Security Council el 1730 (2006), to submit a petition
for delisting directly to the so-called ‘Focal Pbiof the Sanctions Committeé.

Procedural details are not the main subject-matfethis contribution. They were only
discussed because the distancing from internatitaval opted for by the ECJ requires
explanation. One may agree that it is not incumhmnta court to reflect on the wider
repercussions of its decisions — although a goddglalways takes such repercussions into
account. Obviously, what the ECJ has done, namelydirectly denounce the procedure of
the Sanctions Committee as falling short of adebaman rights standards and therefore
to deny the legal validity of the Regulations desigj to give effect to the Security Council
resolutions, can also be done by other judges assevim the world. Thomas Franck has
called the approach taken by the ECJ the ‘texasizaif the European Unioft,referring to
the judgment of the US Supreme CourMadellin v. Texa® Others might feel tempted to
apply the ironic adage in a new European versifom: deutschen Wesen soll die Welt
genesen as: European standards shall be world standdids. was the unquestioned
Leitmotiv of the opinion of Advocate-General Maduro, who dat pay much heed to the
functioning of the anti-terror regime but focusediey on the applicable European human
rights principles, deeply immersel@ns le bonheur europédre bonheur européencan it
sometimes be parochiglampanilistic@

24 Generally, it seems that thinking in stereotypegrievalent in the discussion on the necessityudicial
protection. A procedure in a group of 15 experiendiplomats the factual bases of which are higidpgparent
can easily be more effective than a procedure befqudge who knows very little about the backgband the
context. Empirical studies would be needed to fgldhie issue.

% Panel discussion at New York University, 17 Seftem 2008,
http://globaladminlaw.blogspot.com/2008/10/nyu-kpdiel-discussion-in-full.html.

%552 U.S. (25 March 2008).
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5. Concluding Observations

One may fear that the anti-terror regime estabtighe the Security Council may suffer a
shock from which it will not be able to recover ibasOn the other hand, one may also
nurture the hope that the judgment of the Couttstiftnulate efforts to improve the existing
mechanism of listing and delisting up to a poinewhonly one major defect will remain —
namely, that the procedure applied by the SanctiGommittee lies in the hands of
diplomats and not of judges. An ultimate possipilitould be to grant access to a judge at
domestic level so that judicial review would ocatithe implementation stage and not at the
stage of law-making through the Security Councdwever, how should national judges be
able to assess the relevant evidence — which isbefire them? The new European
Regulation that will have to be put into force éplace the Regulation declared tainted by
legal error in the judgment of 3 September 2008 rf@syet been elaborated. In tKadi
case, where the ECJ granted three months for astamnt of the situation, the remedy has
consisted of prolonging the freezing period by ecifit Commission act.

On the whole, the ECJ seems to lose faith in iat®snal law as soon as its own interests
are seriously affected by following the path ofeimational normativity. One may well
understand that the Court has denied the GATT dagglicability, given the fact that many
other countries see the agreements assembled tinederof of the WTO rather as a political
arrangement than as a bundle of firmly binding lexgreements. IKadi, however, the
Court and its Advocate-General have distanced tbkms quite resolutely from a
mechanism of international cooperation which cdeydno means be characterized as an
untenable sub-standard quagmire. Even more dransatite recent case dftertankg?®’
where the Court, by denying the direct applicapitif the UN Law of the Sea Convention,
also deviated from an international consensus @eroto pursue its self-defined policies.
Human rights should never suffer. Yet, the EC/EWU &a Court should rather attempt to
remain within the agreed international frameworstéad of opting for the construction of
a fortress Europe.

27 Supranote 6.
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Kadi and the Vicissitudes of Access to Justice

Francesco Francidhi

1. Introduction

The central question raised by the European Cdudustice’s judgment irKadi and Al-
Barakaat is whether individuals and entities that have b#eoklisted by the Security Council
for their alleged association with terrorist adies or organizations may be totally deprived of
their right of defence and access to justice ireotd challenge in points of law and fact the
counter-terrorism measures adopted by the Sed@wityncil. Before | address this question in
the discussion below, it is useful to point outesall paradoxes that surround tkedi-Al
Barakaatsaga.

The first paradox is that the ‘targeted sanctioveye meant to meet the human rights concerns
raised by the blunt instrument of state sanctiafisch indiscriminately impaired all members
of the targeted society, including children, wonsemd even opponents of the government
responsible for the policies that were at the origfi the sanctions. But, ironically, the new
brand of individualized Security Council sanctiongve raised even more human rights
concerns due to the lack of transparency in thimdigprocedure, lack of due process of law
and, most important, the serious deficiency in diedgrocess and access to justice, which is
the object of this discussion.

The second paradox stems from the very matrix ef Slecurity Council counter-terrorist
measures. These measures do not belong to theomatefycriminal sanctions: they are
measures adopted under Chapter VII of the Unitetdohs Charter. Therefore, they are
security-oriented measures and have been implethaatsuch in domestic l&ilhus, if they
reflect the responsibility of the Security Counnilits ‘Action with Respect to Threats to the
Peace, Breaches of the Peace, and Acts of Aggneagitausible argument could be made that
suspected terrorists who threaten the lives ofdanbpeoples must be treated as enemies of the
peace, and then be subject to the exceptional mesagarmitted by the law of armed conflict,
including requisition of property, limitation of mement and personal freedom. This paves the
way towards the fundamental ambiguity over whaukhbe the proper law under which the
measures implementing the Security Council’s sanstare to be reviewed. TKadi saga and
similar cases which have arisen in the past fiwrs/ehow that the only legal parameters under
which these measures have been reviewed are thersali or regional principles of human
rights. But if one is to be consistent with thedetind spirit of Chapter VII, the question arises
as to how far human rights guarantees can extesitu@tions in which the Security Council
ascertains a threat to the peace or breach ofetheepln this type of situation, where even the
use of armed force may be authorized to countethtieat to or breach of the peace, there is a

P Professor of International Law and Human RightspEean University Institute.

! SeeYassin Abdullah Kadi, Al Barakaat International Faiation v. Council of the European Uniojoined
cases C-402/05 P and C-415/05 P, judgement of &2®der 20080fficial Journal C 285 of 8 November 2008,

p. 2.

2 See ltalian Legislative Decree n 109 of 22 Jur@72Mo. 19, ‘Misure per prevenire, contrastarepeineere il
finanziamento del terrorismo e l'attivita dei Paekie minacciano la pace e la sicurezza internaldpmia
attuazione della direttiva 2005/60/CE’ (Measuredtevent, Hinder and Suppress Financing of Intewnati
Terrorism and the Activities of Countries Threategnimternational Peace and Security, Implementing EC
Directive 2005/60)Gazzetta Ufficialen. 172 of 26 July 2007.
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point beyond which humanitarian law, and not humgints law, applies. The case law of the
International Court of Justitend of human rights courts, including the Europ€anrt of
Human Rights, indicate that international humahtsdaw continues to be applicable even in
situations of armed confliétHowever, the degree to which one can be satisfi¢l this
extension of human rights remains subject to tiveipte of humanitarian law dex specialis
and, most importantly, remains for the time beiogfined to situations of local conflicts.
Much doubt remains as to whether the same jurigmiced can be maintained in situations of
international conflict of a wider dimension, inclng the fight against global terrorism.

This point is not elaborated in th&di decision, nor in the similar cases brought befbes
Human Rights Committe®e.

Another point that is missing in th€adi judgment and in the otherwise well-articulated
opinion of the Advocate Genetas the relevance of the international standardhemights of
aliens in the implementation of targeted sanctidisthe extent that the sanctions apply to
aliens and aliens’ property, as is the casKatfi, it is not only the body of human rights law
that comes into play but also the customary lawthen treatment of aliens and the more
exacting treaty law on the protection of alien®perty that may be applicable to the specific
case. It is regrettable that neitheikiadi nor in other similar cases has this specific idseen
discussed, given the implications that the breddiens’ rights may have from the point of
view of international responsibility for breachroinimum standard of treatment of aliens.

Having clarified these preliminary points, | wilbw turn to an examination of the substantive
questions that are the object of this brief cootrdn: 1) whether the modalities of listing-
delisting within the Security Council satisfy thetdrnational standard of fair hearing and
access to justice; 2) whether adequate and effectechanisms exist under international law to
provide diplomatic or judicial protection to victamof possible abuses; and 3) whether, in the
final analysis, judicial review of Security Coungénctions or implementing measures is
permissible and desirable, and under which legaldstrds.

2. The Modalities of ‘Listing’ and ‘Delisting’

The mechanism of targeted sanctions has becomeesatjeed system of implementation by

3 See Advisory Opinion on tHeegality of the Threat or Usluclear Weapons3 July 1996.C.J. Reports1996,

p. 226; Advisory Opinion on thieegal Consequences of the Construction of a WalénQccupied Palestinian
Territories, 9 July 2004).C.J. Reports2004, p. 136Case concerning Armed Activities in the Territorytrod
Congo (Democratic Republic of the Congo v. Ugandajigement of 19 December 2005, available at
<http://www.icj-cij.org/docket/files/116/10455.pdftast visited on 22 May 2009¢;ase concerning Application
of the International 0Convention on the EliminatiofhAll Forms of Racial Discrimination (Georgia Russian
Federation) order on the request for the indication provisiomeasures of 15 October 2008, available at
<http://www.icj-cij.org/docket/files/140/14801.pdfgbid.), where the Court found the UN Convention on the
elimination of racial discrimination applicable @lim a situation of armed conflict.

4 See, for the Strasbourg CouBgse of Isayeva v. Russispplication No. 57950/00, judgement of 24 Febyuar
2005;Case of Mezhidov v. Russkgpplication No. 67326/01, judgement of 25 SeptenD08.

5 SeeSayady and VinclGommunication n. 1472/2006, CCPR/C/94/D/1472/2006 sttetiof 22 October 2008.
The complexity of the above outlined legal framekvplaces the Security Council in a difficult positicAnd at
the same time it confers on this political orgaritef United Nations a wide range of new normative gquasi-
judicial function in determining the names of pers@and entities to be placed in the lists of susgeterrorists.
The consequent accumulation of executive powethérSecurity Council is something that was not exgesl
in the original scheme of the UN Charter and is attpresent, submitted to a proper system of chaokls
balances to prevent abuses and excesses of power.

% Opinion of Advocate General Poiares Maduro of dudry 2008 in case C-402/05 P.
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the Security Council of Charter Article 41, i.e. ‘ofeasures not involving the use of armed
force’ to be employed in connection with an asaeeth threat or breach of the peace. They
may consist of asset freezes, trade embargoessbir@acommunications, travel bans and
limitations of movement, as well as the prohibitioh export of arms and other sensitive
material. As pointed out above, the moral and ipalitjustification underlying the rapid
development of these types of individualized sanetirests on the rather convincing argument
that in order to confront international crises dmaebats to the peace it is better to target the
responsible individuals or entities rather thamdilf and indiscriminately afflict the entire
population, including innocent people, of a tardesate’. The origin of targeted sanctions can
be found in the law and practice of the United &atvhich, since the post-World War I
period have systematically resorted to this metimodrder to seek reparation for allegedly
unlawful acts of expropriation of their nationalbr@ad and to respond to situations of
international crisi§. At a multilateral level, the method of targetedamns was inaugurated
by the Security Council in connection with the figlgainst terrorism. In 1999, acting under
Chapter VII, the Security Council introduced thetimoe of listing persons connected to the
Taliban of Afghanistan followed in 2000 by a similar listing of persorenoected to Osama
bin Laden and Al-Qaedd A sanctions Committee has since been establigimsdant to these
resolutions, with the specific mandate of listihg targeted persons and updating the lisfing.
By Resolution 1390 of 2062the Security Council targeted sanctions were eenincluding

the freezing of assets of persons suspected of lassociated with terrorism, travel bans and
export controls on the sale and transfer of arnasatimer material of military relevance. With
subsequent resolutions the sanctions have furtben lextended and exceptions have been
provided for, namely provisional access to fundsatsfy the basic needs of addressees and
their extraordinary expenses.

Other sanctions committees have been establisisatEbehe anti-terror Committee in order to
counter situations that present a threat to peadesecurity. Among them are the committees
administering sanctions against Sierra Lereaq™® the Ivory Coast® Liberia!’ as well as
North Korea and Iran to counter their respectivelaar plans, and against individuals involved
in Lebanon in the assassination of President Hdorithe investigation and prosecution of
which an ad hoc tribunal was constituted in Mar@@in the Hague.

Although each sanctioning committee follows its cyperational rules, the institutional setting
and the procedures share common features: congoositithe committees is the same as

" For a favourable position of the Human Rights Coumeitargeted sanctions, sReport of the United Nations
High Commissioner for Human Rights on the Protectdd Human Rights and Fundamental Freedoms while
countering TerrorismUN Doc. A/HRC/4/88 of 9 March 2007.

8 For an analysis of the United States practice Z@&ller, Peaceful Unilateral remedies: An Analysis of
Countermeasureobbs Ferry, 1984; B. E. Cartémfernational Economic Sanction€ambridge, 1988.

9 UN Doc. S/IRES/1267 (1999).

19 UN Doc. S/RES/1333 (2000).

1 bid., para. 16.

12UN Doc. S/IRES/1390 (2002).

13UN Doc. S/IRES/1452 (2002). See also Resolutions {2033), 1526 (2004), 1617 (2005) and 1735 (2006).
14 UN Doc. S/IRES/1171 (1997).

15 UN Doc. S/RES/1518 (2003).

18 UN Doc. S/IRES/1572 (2004).

Y UN Doc. S/IRES/1532 (2004).
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Security Council membership; information in suppoftlisting comes from member states,
international organizations and agencies, sucth@aOffice of the High Commissioner on
Human Rights, and ‘other relevant sources’; infaromais gathered and received in the
absence of examination of the interested partypatih the designating state is encouraged, but
not required, to consult with the state of natitpaif the targeted individual or entit{;the
request of listing does not presuppose the existehcriminal investigations or proceedings
against the persons proposed for listing; the phareeis preventative and not judicial, although
nothing stops the state of nationality or residefroen providing the opportunity of fair
hearings to the persons designated for lisfinin the case of the Taliban and Al-Qaeda
Committee the listing procedure appears more gtegaiented: the request for listing must
be accompanied by a ‘statement of the case’, whig$t contain reference to ‘specific findings
demonstrating the association or activities allegkd ‘nature of the supporting evidence’, and
‘documents that can be supplied’. These guarartteegver, are more formal than substantial.
There is no exhaustive list of what may constitatgporting evidence’. The Committee is
authorized to consider as supporting evidence migttbe results of official investigation, acts
of the police and of the judiciary, but also gememd unconfirmed evidence resulting from
press reports. Besides, the requirement for prayithie statement of the case applies only to
designating states and not to international orgdioizs and agencies. This leaves an almost
unlimited latitude of discretionary powers to then@nittee when it has to decide whether to
accept or reject a request of listing.

Once the listing has been made, what remedies vaitalde to correct errors of abuses?
Originally no procedure was contemplated for delispersons and entities whose names had
been erroneously included in the blacklist. Thiicgancy became apparent when the Swedish
Government requested the delisting of three indadgl and an entity for whom no sufficient
evidence had emerged to support their inclusiotinénlist. In the absence of an institutional
review process the case was resolved through dilioroonsultations between Sweden and
the designating state, which led to the delistiigwm of the targeted individuals. In the
aftermath of this case, the Security Council retpaethe adoption by the sanctions committee
of appropriate procedures for delistfigunder the guidelines adopted by the anti-terror
Committee, delisting may be requested by the natistate or the state of residence of the
listed person or entity acting in the exercise ipladnatic protection; the request triggers
bilateral consultations with the designating stathich may lead to the withdrawal of the
request or to its transmission to the sanctions r@itkee. The Committee then decides by
consensus. Until the end of 2006 the individualceoned had no opportunity to participate in
the delisting procedure. By Resolution 1730 of 18c&mber 2006 the Security Council
provided for the constitution of lfocal Pointto be set up and administered by the Secretary-
General in order to receive and consider individapplications for delisting. Individual
application to thd=ocal Pointrepresents an alternative to diplomatic protectiophdoes not

18 See paras. 2 and 3 of Res. 1617 of 2005.

191n Italy the procedure leading to the designafimmlisting has been regulated by Legislative Dec2& June
2007, n. 109 qupra note 2), which has established an 11 member-imteisterial committee for financial
security, chaired by the Director General of theaBury, which has the competence for presentingests for
listing to the UN or the EU. As is evident from iide, this Decree has been adopted in order wément EC
Directive 2005/60.

20 For a detailed analysis of these guidelines se&tt&ritano, ‘Targeted sanctions e tutela giurigtiale’, in F.
Francioni et alAccesso alla giustizia dell'individuo nel dirittaternazionale e dell’Unione Europgeiilano,
2008, p. 428 ff.
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replace it. Once the request is received Abeal Pointmust decide whether it is admissible.

If it is admissible, it is transmitted to the dewting state and to the national state or state of
residence. Bilateral consultations follow with thgoport of theFocal Point. Within a time
limit of three months the consultations must be gleted, unless an extension is requested by
the participating states. At the end of this procedthe application for delisting may be
rejected or submitted, either jointly or separatéty the sanctions Committee, which must
decide. A special feature of the procedure is titerion of negative consensus. Not only is
consensus required for the removal of a name fitmmlist, but silence and inaction by the
concerned parties once the three-month consultpgand has expired entails the rejection of
the individual application unless within a monthtloé expiration one or more members of the
Committee request that the application be broughhé attention of the Committee. It is
evident that these very tight time limits are meantacilitate the setting aside of uncertain
applications.

Some improvements in the listing and delisting pdote were introduced by Security Council
Resolution 1822 (20087,especially with regard to the explicit referencéts Preamble to the
need to combat terrorism ‘...in accordance with ...liapple international human rights,
refugee and humanitarian law’, and the possibilitymaking public selected parts of the
‘statement of the case’ for listing and notifyitg fisted individual or entit§? But this has not
changed the inherent character of the procedurehw&mains eminently political and subject
to the rule of consensus.

Another case that has contributed to the progressielution of the delisting procedure is the
Ayadycas€’’ in which the Court of First Instance of the EurmpeCommunity found that
Member States are under an obligation to act iloaligtic protection at the UN in support of a
national who claims to have been wrongly or unfiagtiy listed. This pronouncement goes
beyond the mere discretionary ‘right’ of diplomapootection under international law and
introduces a responsibility to protect. This positof the Court is all the more problematic and
may have far-reaching effects in as much as a lijuef states are enabled to exercise
diplomatic protection under Article 20 of the ECedty and 46 of the EU Charter of
Fundamental Rights.

3. Due Process and Access to Justice: An Assessment

To what extent are the individual rights of accéssjustice and to fair hearing — as
contemplated in the Universal Declaration on Humaghts? in the European and American
Conventiong® and in the Covenant on Civil and Political Rights guaranteed in the above
described deliberating process?

It is evident that under this procedure the indigiddoes not learn of the sanction until its

21 To be admissible, a request must be new, orjsfribt new, it must include new information anevrreasons
for delisting.

22 Resolution adopted by unanimous vote 30 June Z88text irRivista di diritto internazionale2008, n.3, p.
920

2 \d Para 12.

%4 Seeinfra, note 29.

% See Article 8

% See Article 6, Article 13 and Article 25, respeely.
27 See articles 2 (3)(a), 9(4), 14(1)
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adoption and application. There is no prior comrmaitidn, no request for clarification or
counter-argument, and no hearing whatsoever. dsone of course, is the surprise effect short
of which suspected terrorists could easily trangfieir funds to financial heavens or rogue
states. Nevertheless, the surprise effect comdbeaexpense of procedural fairness. This
deficiency has led some states to implement thetisas of the Security Council subject to a
short suspension period during which the targetedogm is notified of the measure and
afforded the opportunity to present observatiors laa heard® This type of legislation has
provoked criticisms on the part of the sanctiongn@ittee, which has insisted on the
imrr;;adiate freezing of assets upon the inclusiothefname of an individual or entity in the
list.

At the same time, even with a prior notificatiordauspension procedure, the possibility of
effective defence by the addressee of the sandsoseriously impaired by the absence of an
individual right of access to documents. This righguaranteed under the Aarhus Converition
but does not exist in the United Nations systemvi@isly, this due process deficit should be
addresse@x ante by affording a fair hearing to the targeted imdlisal or entities before the
request for listing is made by the designatingest#et this appears to be quite unrealistic,
given the importance attached to the confidentialitthe process of targeting people suspected
of being associated with terrorism.

The situation does not appear to improve if we nfowe theex anteprocedural due process
to the consideration afx postjudicial protection. In the discussion about pdssilemedies
against abuses or errors of listing, much religme® been placed on the role of the national
state or state of residence in their exercise sfraof diplomatic protection on behalf of the
listed individual or entity. As pointed out abowlee Court of First Instance of the EC in the
Ayadicasé' went as far as proclaiming an obligation for MenBites to resort to diplomatic
protection on behalf of a person claiming to haesrbwrongfully listed. But however
commendable this proclamation may be in terms gkaving the remedial process, its legal
basis and enforcement prospects remains a quesaok As to the legal basis, the Court
seems to have derived the obligation from Artictef éhe EU Treaty, which contains a generic
commitment of the Union to human rights, democracgl the rule of law. Diplomatic
protection has never been recognized as an individght? and is not guaranteed by the

2 This is the system in force in Switzerland, whette addressee of the sanctions is given 30 dapsesent
observations, during which the measure remainseswlgal . For a detailed discussion of the Swisslatgn
see N. Birkhauser, ‘Sanctions of the Security Couagdinst individuals — Some Human Rights Problems’,
available at <http://www.statewatch.org/terrorlidtes/Birkhauser.PDF> (last visited on 22 May 2009).

2 In relation to the suspension procedure adopte8waszerland in order to allow the listed persorptesent
observations and defences, the Committee has reactiee following critical terms: ‘... The Committedshes

to clarify that such procedure is not in conformitith Member Sates’ obligations under Chapter Vlitioé
Charter of the United Nations. For this reason,Gbenmittee urges States to ensure that assets daozbe as
soon as the Committee adds the name of an indiviuah entity to the list’. See Letter sent by Eresident of
the Sanctions Committee under Resolution 1267 td°theident of the Security Council of 1 December 2005
UN Doc. S/2005/760.

%0 seeConvention on Access to Information, Public Partdipn in Decision-making and Access to Justice in
Environmental Matters25 June 1998, available at <http://www.unecearglpp/documents/cep43e.pdf> (last
visited on 22 May 2009).

31 Ayadi v. Council of the European Uniarase T-253/02, judgment of 12 July 2008ficial Journal C 224 of
16 September 2006, p. 34, paras. 146-149.

%2 See, consistently, the International Law Commissi@raft Articles on Diplomatic Protection, adopted
2006, available at <http://untreaty.un.org/ilc/sixtstruments/english/draft%20articles/9_8_ 2006&pdfast
visited on 22 May 2009).
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European Convention on Human Rights, which is esgtyeeferred to by Article 6. But even if
one were to concede that Article 6 provides an@ategegal basis for an obligation to exercise
diplomatic protection, the scope of the obligatrawuld be limited to Member States of the EU
and to listed persons who are nationals or resdefrthose states. However, most importantly,
how could individuals enforce such an obligatiom3uich a politically sensitive area as that of
the fight against terrorism it is very plausibleattta state may be reluctant to resort to
diplomatic protection of a listed national or resitl In this case the individual, or private
entity, does not havecus standbefore the Community judge to compel the reluckéetmber
State to fulfil its presumptive obligation. Theraétion procedure under Article 226 may not be
triggered by an individual but only by the Commissiwhich enjoys a discretionary power in
this respect and has the sole competence for lté/eeprocedure before the Court. Further,
the infraction procedure under Article 226 is comiated only in relation to breaches of
obligations arising out of the EC Treaty, while tii#igation to exercise diplomatic protection
is derived by the Court from EU Treaty Article 6.

Such are the vicissitudes of access to justice eweler the diplomatic protection scheme
proposed by the Court of First Instance.

Does the establishment of the already mentidfexhl Pointon the basis of Resolution 1730
(2006) substantially improve the opportunity ofesscto justice for individuals affected by the
listing? The new organ can receive applications delisting directly from the targeted
individuals and entities or through their stat@ationality or residence. Resolution 1730 leaves
to each state the decision of whether to allowcitigens or residents to address delisting
requests directly to thd ocal Point®®> This is certainly progress towards the goal of
guaranteeing individual access to justice agaitrary or wrongful acts of listing. However,
the Focal Pointis not a judicial body and does not meet the mahitonditions for the exercise
of judicial functions. First, although it is prersgituted and not ad hoc for each procedure, it is
essentially an administrative body set up by theredary-General within the administrative
structure of the UN Secretariat. This feature isinadtself preclusive of the essential quality
necessary to administer justice in an independedtimpartial manner. The international
standards on access to justice permit that remedimless be provided by administrative
organs, different from a court of law, as longtesdrgan is independent and impartial, and that
it decides in accordance with rules of law andofe$ a pre-established procedtfr&he
problem with theFocal Pointis rather that it is not empowered with competeiocadopt a
binding decision on the merits of the individuahicl. The function of thé-ocal Pointis
essentially facilitative in the sense that, afeareiving the application and transmitting it to the
state of nationality or residence and to the desigg state, it provides institutional support for
bilateral consultations between these states. imbkedecision on requests for delisting belongs
to the sanctions Committee. But since the latteidés by consensus, a negative vote of a
member, notably of the designating state, may biloeldelisting procedure. Little room is left
for the legal justification of what may essentidily a political decision.

4. Avenues of Judicial Protection

33 A note to Res. 1730 reads as follows: ‘... [a] State decide that, as a rule, its citizens or resgdshould
address their de-listing requests directly to thef point. The State will do so by a declaratiddrassed to the
Chairman of the Committee that will be published liey Committee’s website’.

34 See, in this sense, the consistent jurisprudefdkeeoStrasbourg Court inaugurated with the Commigsi

decision inX v. UK of 19 December 1973 and confirmed thereafter. Sed-ocarelli, EQuo Processo e
convenzione europea dei diritti del'uomBadova, 2001, p. 46 ff.; F. Francioni, ‘Access tstite under
Customary International Law’, iAccess to Justice as Human Ri¢fitancioni ed.), Oxford, 2007, p. 30 ff.
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Given the above-described deficiencies of accefsstime at the international level, what are
the possible means of judicial protection availdbl@ersons who believe that they have been
unjustly harmed by targeted sanctions?

One possibility is to give national courts the powkfilling the gap of judicial protection left
open at the international level by resorting taaseeby-case review of the applicability of the
sanctions to the individual complainant. This applois based on two logical premises. The
first is that, given the fundamental commitmenttiof United Nations Charter to ensuring
respect and protection of human righitsye cannot presume that the Security Council has
intended to radically depart from such a commitmerthe pursuit of its strategy to combat
terrorism. On the contrary, the fight against teisothe fight for the vindication of human
security and human rights against indiscriminatéevice and brutality and for the defence of
the most fundamental human right, the right ta lifee second premise is that, although the
sanctions are adopted by the Security Councily theional implementation is ensured by
specific measures or policies of the member stltiesthe member state which can coercively
seize the property, freeze funds and enact meakunigeg the free circulation of the listed
person. Allowing the national judge to examinethe light of fundamental rights, whether or
not in a particular case the application of thectan is justified in respect of an individual
applicant who asks to be heard, does not seem distent with the general duty of all
members of the United Nations ‘... to accept andycarrt the decisions of the Security
Council in accordance with the ... Chart8rOne should not neglect the importance of the
phrase ‘... in accordance with the ... Charter, beeahh® Charter places respect for and
protection of human rights among the purposes andiples of the Organization. From this
perspective, the role of the national judge wouwdtl e that of reviewing the legality of the
decisions of the Security Council or second gugsstheir well-foundedness and
appropriateness. It would simply entail the po$igitof giving the listed person the chance of
being heard, of having his/her case re-examineligit of the evidence provided by the
applicant, and of deciding whether the applicatibrthe sanction to the specific case is the
result of error or of abuse in the listing proceddrhe already-mentioned Swiss implementing
legislation applies this principle by way @k anteguarantee and temporary suspension of the
effects of the sanctions. | see no logical reasoy tive same guarantee could not be apglied
postonce the sanction has been implemented in relatidhe targeted person, with possible
devastating effects on his/her reputation, prilfgeand economic freedom.

I do not believe that this approach is precludedheyprimacy clause of Charter Article 103.
The national court would not put into question firevalence of the Security Council's
decision with regard to national law: it would r@wi the correct applicability of the Security
Council decision against those very principles le# United Nations Charter, which the
Security Council is bound to respect in the exeroksits functions. Among these principles is
the principle according to which every person whadcused of and punished for some alleged
wrongdoing has the right to be heard before anpiedent court of law or other independent
and impartial administrative body, to defend hingef, to provide evidence of his/her
innocence, and, if necessary, to request a tenypsapension of the afflictive measure, taking
into account all circumstances of the case.

I am not convinced that these considerations canubeeighed by objecting that allowing
national courts to step in and review the applitghif a given sanction to a particular person

% See Articles 1 (2) (3) and 55.
36 See Article 25 UN Charter.
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would entail the risk of nullifying the effects tife Security Council decisions. This conclusion
presupposes a misuse or abuse of judicial protecatibich can hardly be presumed. National
courts in these situations have the role of ulengatarantor of the individual right to be heard.
To use the words of the European Court of HumamtRjghey are called to safeguard the
‘essence of the right' to a fair hearing, consistently with internatiohaman rights standards
and in a situation where no other avenue for defenavailable.

The precautionary approach suggested herewith eppdlathe more compelling when we
consider that, in the event of an unfortunate esrabuse in the listing of an innocent person
who has nothing to do with a terrorist associatoractivities, that person has no reasonable
prospect of reparation for the injury sufferedta economic, personal or reputational level.
The reason is well known: acts of the United Natiare shielded by immunity pursuant to
Article 105 of the Chart&tand to the 1946 Convention on the Privileges amdunities of the
United Nations® Thus a national court would not be able, in thesent state of the law, to
adjudicate a claim for damages of a victim of wifahganctions against the United Nations
once the sanctions have been concretely implemedtesl may wish for the development of a
practice leading to a restriction of such immunByt for the time being this road seems to be
precluded. On the contrary, independently of theliegbility of the immunity ruleratione
personagehuman rights courts also continue to show deberéowards the United Nations by
insulating even member states from the resporgilidi breaches of human rights committed
in the performance of a United Nations mandate.

In advocating this prudent approach, | would likestress that it is based on the rejection of the
non-rebuttable presumption that Security Counaidigiens are unconditionally applicable in
the domestic forum, even if they lead to the matafiion of injustice or a radical denial of
justice. This is not consistent with the role thia United Nations Charter gives to human
rights as one of the fundamental purposes of tlgarization. At the same time, it is not
consistent with the equally important internatiosgndards on the treatment of aliens,
applicable when the listed person is an alien, mist always be afforded access to domestic
remedies lest the territorial state incur inteoradl responsibility for the ‘denial of justice’.

5. The Role of the European Court of Justice

The position advocated in the previous section tragipear consistent and even corroborated
by the decision of the European Court of JusticKadi. This judgment, together with the
previous opinion of Advocate General Maduro, hasnbleailed by many commentators as a
landmark decision marking a constitutional momarthe vindication of fundamental rights as
a parameter in establishing the legality and ugliof executive and legislative acts adopted in
execution of Security Council measures. Naturailly,one can disagree with the words of
Advocate General Maduro when he states that ‘fitiie to effective judicial protection holds

a prominent place in the firmament of fundameritits’** Echoing the language used by the

37 SeeAshingdane v UKApplication No. 8225/79udgment of 28 May 1985, paras. 57 and 59.

%8 ‘The Organization shall enjoy in the territory edich of its Members such privileges and immunitigsare
necessary for the fulfilment of its purposes’.

%921 UNTS1418. See Article II, Section 2.

40 Such as peace-keeping and international admitiesiraf territories in post-conflict situations. &Sthe case of
Behrami and Behrami v. France and Saramati v. Fean@ermany and NorwayApplication no. 71412/01,
decision on the admissibility of 2 May 2007.

41 See para 52 of the Opinion delivered on 16 Jan2@®@ in Case C-402/05 P.

27



Kadi and the Vicissitudes of Access to Justice

European Court of Human Rights, he adds that ‘je/jbértain limitations on that right might
be permitted if there are other compelling intex;gsis unacceptable in a democratic society to
impair the very essence of that righitThe problem | find with the approach taken by the
Advocate General and by the Court is that the lpgameter upon which the judicial review is
conducted remains exclusively a European Uniondavameter rather than the international
human rights standards under which the Securityn€@band all organs of the United Nations
should be held accountable. Moreover, the judgrdeats not review the Security Council's
sanctioning measure itself. It limits the objectitefreview and the consequent annulment on
the part of the Community Regulation implementimg Security Council’'s sanction by way of
including the applicants’ names in the list of &gl persons. But why should the European
Court of Justice take such a formal and inwardilmplapproach with regard to fundamental
rights and in particular the right of access tdigg® Here we are dealing with a manifest
deficiency in the United Nations mechanism of tedesanctions. We have seen that this
mechanism lacks transparency, and, most importailtls not provide persons who may have
been victims of wrong listing the opportunity offar hearing and remedial process. The
diplomatic protection cannot be triggered as aenait right. The~ocal Point despite all best
intentions, remains a mechanism of inter-governate@ansultation where no effective remedy
is possible. Under these conditions, why shouldBbeopean Court not aim directly at the
source of the problem: the Security Council's rneSohs and the process of listing and
delisting. The human rights parameters to be addpteonducting such a judicial review are
the human rights standards of the United Natiossesy itself and not only the fundamental
rights principles that the European Court seen®kth on to as the jealous dowry of the closely
knit European family. Of course, there may be aevaderlap between European principles of
fundamental rights and international human righgndards historically derived from the
United Nations Charter and elaborated through nttume 60 years of standard setting. The
principle according to which no one can be deprivkthe very essence of access to justice to
challenge measures that impact on his/her sphdilgedly or property is at the same time part
of European law, of international human rights kv of the customary law on the treatment
of aliens, which, we may recall, is in large paregsponse to the unacceptable practice of the
‘denial of justice’. It is the widely shared sentimt of the inalienability of this fundamental
right that has stimulated worldwide concern andalisfaction over the present system of
listing and delisting and of the lack of legal meda challenge Security Council counter-
terrorism measures.

It may be inappropriate to speak in this contexthaf absence of remedial process in the
Security Council’s listing mechanism as a defecoamnting to a violation ofus cogensNo
authority exists to support the view that the humght to a fair hearing and to judicial
protection against acts impacting on personal @eedand property is sanctioned by
peremptory norms gfis cogené® However, since the whole conceptja$ cogengemains
undefined and insufficiently supported in judigiaéctice, one way to signal its emergence in
international law is the intensity of the reacttmncivil society, the academic community and
the judiciary to the fundamental injustice of dejmy blacklisted persons of any means to
challenge the legal and factual basis of theintistThe reaction in this respect has been one of
intense and widespread criticism of a practice iy $ecurity Council, which has been

42 bid.

4 For an explicit rejection of this view, see thegment of the Court of First InstanceKadi, case T-315/01,
judgement of 21 September 20@3fficial Journal C 281 of 12 November 2005, p. 17. S#so B. Conforti,
‘Decisioni del Consiglio di sicurezza e diritti fomghentali in una bizzarra sentenza del Tribunaleucgtario di

primo grado’, inll Diritto dell'lUnione Europea 2006, p. 333 ff.
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perceived as a systematic denial of the essenaeceks to justice for persons who claim to
have been wrongly or unjustifiably placed on theotelists. Whether or not this negative
reaction signals the emergence of a peremptory nbjus cogen®n the right to a fair hearing
and judicial protection, it is clear that it indiea that something is deeply wrong on moral,
political and legal grounds with a system of indialized sanctions that leaves the addressees
without the most elementary right of defence anldess.

The transformation of the United Nations systeno iatmore democratic polity may pass
through the recognition of the right of fair hegriand access to justice for persons whose
reputation, liberty and property have been attadketheir inclusion in the terror lists. This
may be a long time coming. In the meantime the jgeain Court could have contributed to the
modernization and democratization of the Securityr@il's sanctioning system by squarely
addressing the problem at its roots and affirmiveg the Security Council measures must also
conform with the fundamental principles of humaghts as established by the United Nations
Charter, the Universal Declaration of Human Rights] international human rights law, both
treaty and customary law. Had the Court basedadiisipl review on public international law —
which forms part of European Union law — the Caunuld also have paved the way for the
possibility to review the sanctions under principdd international humanitarian law, which, as
pointed out abov& may be applicable in the context of Security Cdumeasures under
Chapter VIl and are not part of the fundamental &urights architecture of the European
Union.

It is regrettable that the strong human rights emgssent by the Court has been framed within
the limited confines of the Community legal orded awithin a dualist logic of separation
between international law and the ‘domestic’ legytem of the Community. The unwitting
result is that the vindication of human rights rifays appear to be made in the name of and for
the benefit of a cosy regional club of Europeatestaather than for the promotion of human
rights and the rule of law worldwide. One may hdpea theKadi judgment will nevertheless
have a positive impact in terms of stimulating refaand improvement of due process and
access to justice in the Security Council’'s medrarof listing and delisting. But the European
Court certainly missed an opportunity to robustlgffirm in this case that, even in the difficult
fight against terrorism, international and natiomastitutions are bound to respect the
fundamental right to access to justice as a mattieternational law and not only of European
Union law.

44 Seesupra Introduction.
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Freedom to Choose the Legal Means for ImplementingN Security Council
Resolutions and the ECXadi Judgment: A Misplaced Argument Hindering
the Enforcement of International Law in the EC

Riccardo Pavofi

1. Introduction

Discretion in the implementation of UN Security @oill (SC) resolutions in domestic legal
systems featured prominently among the argumerntsfgpward by the appellants in the
European Court of Justice’s (EGRdi proceedingsas grounds for the annulment of the 2005
Court of First Instance’s (CFl) decisidngholding the lawfulness of Council Regulation JEC
No. 881/2002 and thus of the appellants’ listirgy¢lunder as suspected terrorist supporters. As
is well-known, the disputed Regulation implemen®@ Resolution 1390 (2002) in the
European Community (EC). In particular, the measumegposed the freezing of funds and
economic resources of persons and entities assdciwith the Al-Qaeda network or the
Taliban, as designated by the Sanctions Committiableshed by SC Resolution 1267 (1999).

The appellants took the viéihat the CFI erred in law when it assumed thate¥6lutions are
to beautomaticallytransposed into the domestic and EC legal or@€sresolutions would
rather afford substantigtitude in performing the obligations resulting therefrohimerefore,
when carrying out SC resolutions targeting indigidy UN Members would be allowed to
improve the finding of fact§’ underlying them, as well as create ‘an approprietal
remedy® available to listed individuals. The ECJ was qréieeptive to this line of thinking and
held that:

[T]he Charter of the United Nations does not impibsechoice of a particular model
for the implementation of resolutions adopted kg $ecurity Council under Chapter
VII of the Charter, since they are to be givendffa accordance with the procedure
applicable in that respect in the domestic legdepof each Member of the United
Nations. The Charter... leaves the Members of thaednNations a free choice
among the various possible models for transpostiothose resolutions into their
domestic legal ordér.

At first sight, this holding is simply a truism, &ng as it applies to the UN Charter the
traditional principle according to which it is ewsively for states, with rare exceptions, to
determinehow international law obligations are incorporatedittieir legal systems. As the
ECJ had already stated in previous decisions,rilyeexception to this principle is represented

" Associate Professor of International Law, Univgrsif Siena

! Joined Cases C-402/05 P and C-415/0%ali and Al Barakaat v Council and Commissidodgment of 3
September 2008, paras. 251, 254 and 260.

2 Case T-306/0usuf and Al Barakaat v Council and Commisg@®05] ECR 11-3533, and Case T-315/01
Kadi v Council and Commissig@005] ECR 11-3649.

3 Kadi and Al Barakaatabove n 1, para. 251.
* Ibid.

® Ibid.

% Ibid., para. 298.
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by a treaty which, interpreted in the light of sishject-matter and purpose, specifies the legal
means that contracting parties are to use forzieglit in good faith and full executidnin
other words, states are free to include in the ¢éxdn agreement provisions which, either
expressly or implicitly, establish the means ferdomestic implementation, by clarifying for
example that the agreement is self-executing drithia likely to produce direct effect in
domestic legal systems. This exception is raneainly relates to certain bilateral agreements
and is by no means triggered by any UN Charterigians.

However, it is submitted that the apparently inmbcholding recalled above played a

considerable role in the overall economy of the&KaAadi judgment. It is also submitted that

the same holding, and the reasoning underlyinggas both unnecessary for the conclusion
eventually reached by the Court (i.e. that the &3 empowered to review the lawfulness of
EC legislation implementing SC resolutions, and tha disputed Regulation was inconsistent
with fundamental rights as protected by the EC) ardhngerous precedent for future ECJ
cases involving SC resolutions and internationalifageneral.

Although the ECJ did not specify which model forrgeng out SC resolutions prevails in the
European Union (EU), it clearly emerges from thdl-established practice of adoptiag hoc
common positions within the common foreign and sgcyolicy (CFSP) mirrored by
subsequent EC regulations, that the EU adherdsetgdnerally followed technique of fully
transforming such resolutions into domestic legimta This implies that SC resolutions are not
considered as a source of directly applicable iiregecuting international obligations. As a
consequence, my background assumption is that@¥és Eiew was also that SC resolutions
donotgenerally enjoy direct effect, namely that theyndocreate individual rights enforceable
before the courts.

But did all this have anything to do with tkadi case? That is, what were the objectives of the
Court when it emphasized the freedom of UN Membershoose the technique for giving
effect to SC resolutions that best suits theirllegstems?

2. The Place and Nature of the ‘Freedom-to-ImplemdnArgument’ in the
Kadi Judgment

The structure of the 2008adi judgment discloses that, in the Court’s view, fgado choose
the model for implementing SC resolutions was a&gyment. Indeed, the paragraph setting
out this argument (para. 298) appears as the ‘skadrparagraph’ in the part of the deci&ion
inquiring as to whether the principles governing thlationship between the UN legal order
and the EC legal order preclude judicial reviewhef disputed Regulation by the EU courts in
the light of fundamental rights as protected bylEhk Paragraph 298 is in fact located midway
between (what were regarded as) international lemsiderations militating in favour of
judicial review and EC law principles to the sanffeat. Indeed, in the following paragraph,
the Court pointed out that its human rights-basstew of the disputed Regulation was not
ruled out by ‘the principles governing the intefomal legal order under the United Natiohs’,
which it had allegedly illustrated in the precedpagsages of its decision.

In reality, the ECJ hadot advanced international law arguments in the ptsvimaragraphs in

" Case 104/8Kupferberg[1982] ECR 3641, paras. 17-18, reiterated in Case 3964 ortugal v Council
[1999] ECR 1-8395, paras. 34-35 and 41.

8 Kadi and Al Barakaatabove n 1, paras. 290-309.
® Ibid., para. 299.
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support of its power to review EC legislation impknting SC resolutions. Rather, it had
mainly recalled its case lafvupholding the existence ofEuropeanprinciple of respect for
international law with the consequent duties ofstsient interpretation of European legislation
and faithful implementation of international obligas, including those stemming from SC
resolutions adopted under Chapter VIl of the UNr@naln the end, the absence of any UN
Charter obligation establishing specific meanscéorying out SC resolutions remains the only
argument which may be labelled as one of internatiaw. However, this is at best a diluted
international law argument, as the choice of lagekns for giving effect to international
obligations in domestic systems may also be vieagda matter not generally regulated
internationally rather than one where state freed®manctioned by an international law
principle. At any rate, the argument at hand bynmeans renders justice to the striking absence
in the 2008Kadi decision of international law reasoning capablesiofiorsing the Court's
power to review EC regulations carrying out SC lkg8ms in respect of their compatibility
with human rights. On the contrary, | think thast @ourt misused this argument, given that it
served the purpose of unduly depriving the decisfamy international law basis.

3. Freedom to Choose the Legal Means for Carrying @ SC Resolutions,
Autonomy of the EC Legal Order and the ECJ's Choiceof the Appropriate
Yardstick of Legality for EC Implementing Legislation: What Happened to
Customary Human Rights Law?

As a matter of fact, the first purpose of the E@Jigphasis on the freedom to choose the legal
means for implementing SC resolutions was moslyliteereinforce its stance in favour of the
autonomy of the EC legal ordeis-a-visthat of the UN, and at the same time to corroledtat
key ruling that it is empowered to review EC regales implementing SC resolutions in the
light of fundamental rights as recognizedhe EC™ This would not entail reviewing the SC
Resolutioras suchsomething which — the Court said — would be impssible!?

It is clear that positing the existence of two sefmand distinct layers of legislation — a SC
resolution, on the one hand, and an EC implememgigglation, on the other, the latter being
the expression of a largely free and unfetteredcehon the part of the EC — greatly facilitates
the findings based on the autonomy of the EC leg##r and on the absence of any review of
SC resolutions arising from the review of implenmantegislation.

Leaving aside for the moment the artificiality dladvs of this construction, it is now especially
important to note that the autonomy advocated yE@J looks like — if | may for once make
use of these popular labelsradical dualism Indeed, it cannot be overlooked that the ECJ
refrained from reviewing an EC legal act in thénligf applicableinternational law Why not
review the EC Regulation at stake on the basisi®fcustomary international law of human
rights or UN Charter obligations, at least thodlecéng customary rules?

The Court’s radically dualistic approach consistedeeming that the appropriate conditions of
lawfulness for EC secondary legislation were oolyoé found in hierarchically higher rules
originating in the EC legal system itself (i.e. BGman rights law). This approach was not
inadvertently selected. It was instead the resula @recise and deliberate methodological

10 Case C-286/9®oulsen and Diva Navigatiojl992] ECR 1-6019, para. 9, and Case C-16Za6ke[1998]
ECR I-3655, para. 45.

11 Kadi and Al Barakaatabove n 1, paras. 282-285, 316-317, 326.
12|bid., paras. 286-287.
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choice on the part of the Court. This is evidenewlone takes into account that all of the
primary arguments put forward by the appellantsaweostly grounded upon international law
and that the EC law argument based on the primaEZ diuman rights, which eventually won
the day, was an alternative argunm@érit.is also somewhat ironic that the grounds ofeapp
based on this EC law argument was saved by thet @oun the United Kingdom’s plea of
inadmissibility due to its untimeliness.

In my view, the Court's methodological choice wasthb unfortunate and unjustifiable.
Customary international law is not extraneous &®HK. It is not a body of rules that the ECJ
and the political institutions may appdyla carteand on a voluntary basis. Since Racke
decision, the ECJ has made it clear that customdeg are ‘binding upon the Community
institutions andorm partof the Community legal ordef®. Thus, customary law is a source of
EC law and a yardstick of legality for EC secondagislation. Autonomy of the E@s-a-vis
the international legal order and freedom to seleetmodel for implementing SC resolutions
have nothing to do with this and are, for that erathnly slogans detracting attention from the
well-established principle &C law that | have now recalled.

Yet it is necessary to briefly consider two possibases for defending the ECJ’s approach.
First, the existence of customary internationasyirotecting the fundamental rights at issue in
the Kadi case might be doubted, while the same rights attemntrenched in EC law.
Accordingly, the Court’s perception might have b#et reliance on EC law was the only exit
strategy to avoid upholding the validity of an E@adl act that was grossly inconsistent with
EC non-derogable constitutional principles. Adndiyewhat exactly is or is not customary law
in the field of human rights is an unsettled issue which is still addressed according to a
variety of diverging approaches in legal scholgrsHiowever, | believe that had the ECJ stated
that the glaring and substantial violation of tights of defence and access to justice by the
contested Regulation was inconsistent with custpri@av, no international lawyer seriously
committed to human rights would cry shame.

Secondly, reliance on international law norms asyrdstick of legality for the disputed EC
Regulation might have implied reviewing the undedySC Resolution, thus jeopardizing the
Court’s key holding that this would be impermissitih other words, it would be untenable to
rule that the Regulation violates customary hunigints law, while at the same time insisting
that this does not affect the validity of the umyleg SC Resolution. The SC is arguably bound
by customary human rights law, whereas it is defiypinot bound by EC human rights law.
But the alleged incompetence of the ECJ to revadweast indirectly, SC resolutions is highly
guestionable, as it runs counter to widespread-agnpractice of domestic courts and is not
sustained by any compelling logical argument. Aeptiél finding by the ECJ that an SC
resolution is incompatible with customary humarhtsgwould not affect therga omnes
validity of that resolution in international lawould exhaust its effects in the EC legal order.
Further, what is in this respect most puzzlinghe 2008Kadi judgment is that the Coudid
exercise a degree of judicial review over SC rdi&mia relating to targeted/individual
sanctions. It did so (inadvertently?) when it fouhdt the UN system of targeted/individual
sanctions as established under the pertinent Sfuitiess did not fulfil the equivalent human
rights protection (or ‘Solange’) te't.

13bid., paras. 250-261.

bid., paras. 275, 278-279.

15 Racke above n 10, para. 46, emphasis added.
16 Kadi and Al Barakaatabove n 1, paras. 321-325.
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An elementary question thus remains: What is thectipal difference between the two
alternatives at stake, i.e. reviewing the disptedulation on the basis of EC law rather than
customary international law? | may be accused wfauranted formalism, given that in the end
the cause of human rights was essentially enddrgdte Kadi decision as the ECJ (though
conditionally) annulled the contested Regulatiomegpect of the appellants and called upon
the political institutions to provide them with tpeocedural guarantees capable of justifying
their continuing terrorist listing. The most obvéoteply is that reliance on international rules
would have boosted the persuasiveness and autiveriiess of theKadi decision as an
international law precedent. Conversely, the choieee by the Court to exclusively apply EC
law reduces the international stature of #di precedent almost to nil. This is neatly
demonstrated by a recent domestic declSicglating to SC sanctions targeting individuals
associated with Al-Qaeda, which was made by thesSWwederal Tribunal after Advocate
General (AG) Maduro had delivered his conclusionshie Kadi and Yusufcase¥ (though
before the ECJ’s judgment) and largely anticipabedEC law approach then followed by the
Court. The Federal Tribunal flatly denied that &@'’s analysis could induce it to exercise full
review ?Qver SC resolutions, as the AG was meralingireasons specifically grounded upon
EC law:

Further factors militating in favour of the intetiomal law alternative will be apparent when
discussing the second purpose of the Court in athvguthe argument based on the discretion
enjoyed in the implementation of SC resolutions.

4. The ‘Freedom-to-Implement Argument’ and Permisdble Complementary
Legislation: How Wide is the Scope for Manoeuvre?

There can be no doubt that the second reasontforgseut the argument on the freedom to
choose the model for giving effect to SC resoligiomy be traced to the ECJ’s intention to
endorse the existence of a certain scope for marmavailable to UN Members when
transposing those resolutions into their legalesyst As indeed shown by the Court’s findings,
this scope for manoeuvre (or discretion, or lagjudvould authorize the integration of
complementary procedural human rights protectiadio ithe implementing legislation or
practice. Non-observance of these procedural safdguwould affect the validity of the
implementing legislation and might lead to the reatoof persons from the Community
counter-terrorist list. But is this justified byethack of provisions in the UN Charter imposing
the direct applicability/direct effect of SC regubns? If the SC did not intend to provide
‘ordinary’ human rights protection to black-listedspected terrorists, if in other words these
complementary measures were not at least implicglytemplated by the text of the relevant
SC resolutions, then this is not a matter of pesitniis implementing legislation but rather one
that violates binding SC sanctions potentially g the international responsibility of the
EC and/or of its Member States. This is all the evaw, when the inevitable consequences of
breaching this human rights protection is delistoantrary to UN decisions. This was
eventuality clear to AG Maduro when he posited et ECJ's annulment of measures

17 Swiss Federal Tribunah ¢ Segreteria di Stato dell’'Economiso. 1A.48/2007, Judgment of 22 April 2008,
available at www.bger.ch.

18 Opinions of AG Maduro in Case C-402/05Kadi, and in Case C-415/05 Rl Barakaaf respectively
delivered on 16 January 2008 and 23 January 2008.

19 A ¢ Segreteria di Stato del’economiabove n 18, para. 5.4 (‘Contro questi giudizi simero pendenti
gravami dinanzi alla Corte di giustizia delle Comtareuropee e, nelle conclusioni, I'’Avvocato gefenae
postula I'accoglimento. Egli adduce tuttavia motieai specifiche fondate sul diritto comunitario...”)
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implementing SC resolutions on account of theioinpatibility with EC human rights law ‘is
without prejudice to the application of internatibrules on State responsibilify.

The argument of scope for manoeuvre was thus patemnstaken: freedom to choose the
model for carrying out SC resolutions dowst mean freedom to choose the measures and
remedies to be included in the implementing letisia There exist several recent judicial
precedents involving SC resolutions where thisirdison is correctly set out and which
disavow the contrary approach followed by the B&x&t of all, | believe thain this respect
the CFI'sKadi decision was essentially right. The CFI stated, thhhen implementing the SC
Resolution at stake, the EC institutions ‘acted emndircumscribed power%l, with ‘no
autonomous discretioR? ‘they could neither directly alter the contenttbé resolutions at
issue nor set up any mechanism capable of givéggtd such alteratiod®. This holding is in
line with the binding nature and primacy of SC hesons under international law, and of
course must be read jointly with thes cogendimit to the validity of SC resolutions that the
CFI advocated further in its decisihHowever, the crucial point for our purposes ig tha
CFI's position is frequently misunderstood as esithgy theautomatic(or direct) application of
SC resolutions in the EC legal order, as a maatiest of a monistic approach. It seems to me
that all this has nothing to do with direct apgdiitity or monism. In the context of the CFI's
ruling, automatic application (an expression that CFl itself never used) may only refer to
faithful implementation and does not at all affect the &legice of the EC with respect to the
technique for carrying out SC resolutions.

Second, in this respect it is also worth recaltimat one of the reasons given by the European
Court of Human Rights in it8ehramidecision for not subjecting to its scrutiny acts an
omissions of the contracting parties to the Européanvention on Human Rights (ECHR)
covered by SC Chapter VIl resolutions was that thisild be ‘tantamount to imposing
conditions on the implementation of a UNSC Resotutivhich were not provided for in the
text of the Resolution itself® Here too, this holding taken in isolatior- is correct.

Third, the most pertinent precedents are offerethi®e identical decisioffsdelivered in 2008
by the Swiss Federal Tribunal and involving chals brought against the blacklisting of
individuals and entities associated with the forrragi regime in accordance with SC
Resolutions 1483 (2003) and 1518 (2003). In adigske appellants’ claim that Switzerland
enjoyed substantial latitude in the implementavérthe SC resolutions at hand, the Federal
Tribunal first recalled that such resolutions meststrictly observed by UN Members and that
this prevents them from delisting individugoprio motuon account of the violation by the
UN terrorist listing machinery of procedural guaess enshrined in the UN Covenant on Civil
and Political Rights, the ECHR and the Swiss Ctnigin?’ The Tribunal then upheld, using

20 Opinion inKadi, above n 18, para. 39.
2L Kadi, above n 2, para. 214.

2 bid.

2 |bid. See also paras. 258 and 285.

24 |bid., para. 230.

2 Behrami and Behrami v Fran@nd Saramati v France, Germany and Norwips. 71412/01 and 78166/02,
Decision of 2 May 2007, para. 149, available at weghr.coe.int/echr.

26 Swiss Federal Tribunah c Département fédéral de I'éconoprim. 2A.783/2006A ¢ Département fédéral
de I'économigNo. 2A.784/2006D c Département fédéral de I'économidn. 2A.785/2006, Judgments of 23
January 2008, available at www.bger.ch.

2 |bid., paras. 9.1, 9.2 and 10.1.
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almost identical words, theery sameprinciple resorted to by the ECJ in the 200&di
judgment and discussed in this paper, i.e. thatMéxhbers are free to choose the means for
transposing SC resolutions into their legal systéntisresolutely refrained, however, from
attaching to this principle the far-reaching legahsequences devised by the ECJ. The Federal
Tribunal indeed qualifi€d the ‘freedom’ of implementation enjoyed by Switaad with the
need to respect the UN counter-terrorist list ssftell by the UN. As a matter of fact,
Switzerland had already taken various measuresigtrso its ‘freedom’ of implementation,
such as granting listed individuals and entitias riight to be heard before impounding their
economic resources and transferring them to theeldpment Fund for Iraq, as well as the
right to a judicial remedy against the impoundraettision®® Further, before transferring the
appellants’ assets to the Iragi Fund, Swiss autbsnivere under a duty to grant them a final
and short period of time for bringing a delistimgjuest to the UN Sanctions Committee under
the improved procedures established by SC Resolutit30 (2006§" But the Federal
Tribunal’s critical point is crystal clear: all dudomestic measures and remedies may never
encompass the power to remove an individual otyefittm the counter-terrorist list on a
unilateral basis, i.e. with no such action beingvjmusly taken by the UN. The Swiss Federal
Tribunal's approach is therefore more orthodox tte of the ECJ when it comes to arguing
from the perspective of freedom of choice whichr&&blutions to leave to UN Members at the
level of domestic implementation.

The outstanding question is whether there exigtayaout for the EC capable of removing any
shade of international wrongfulness from Kadi case law and practice. Going back to the
central theme of this paper, it seems to me tleabtiy option which was (and continues to be)
available to the EC for that purpose would be taigie solid international law foundations to
such case law and practice. As a matter of priecigkclusive reliance on EC internal law,
even on its ‘regionglis cogens does not preclude the wrongfulness of this fract In Kadi,

the ECJ was probably aware of this and, unlikeGR& astutely refrained from taking any
position on the issue of whether the EC is formidlynd, either under international or EU law,
by UN Charter obligation¥. Yet this is another unfortunate aspect of thesitej contributing

to the striking absence of treatment of the intional law dimension in the case. The ECJ
cannot shield itself behind the uncertain status®fresolutions in the Community and leave to
the Member States the burden of rebutting accunsatibinconsistency with international law.

5. Conclusion

2 |pid., para. 10.2 (‘la Suisse est libre de choisir lelende transposition en droit interne des obligatiqni
résultent de la résolution 1483(2003), ainsi gsenedalités du transfert des avoirs gelés’).

2 |pid. The Tribunal introduced the argument at stake \githis cette réserve’. It referred to the reseovatset
out in preceding (paras. 9.1, 9.2, 10.1) and fdlhow(para. 11.2) paragraphs of the decision, ctingisn the
absence of power to delist individuals and entiiesn the UN list with no prior input from the UNaSctions
Committee.

% |bid., para. 10.2.
31 |bid., para. 12 (para. 11 &f c Département fédéral de I'éconojnie

32 See Art. 27 of the 1969 and 1986 Vienna Conventamshe Law of Treaties, as well as Art. 3 of tf92
ILC Draft Articles on Responsibility of States foténnationally Wrongful Acts. The same principlegenerally
considered as implicit in the current ILC Draft Atds on Responsibility of International Organizasiofor
further significant remarks see G. Gaja, First Repor Responsibility of International Organizatiomoc.
AICN.4/532, at 19-20.

33Kadi and Al Barakaatabove n 1, paras. 305-308.
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In this paper, my purpose hast been to criticize the conclusion reached by thd B the
merits of theKadi case. | am wholly convinced that anyone who igesiéd to harsh sanctions
with no prior respect for her/his due process sghtentitied to remedy and relief. Rather, my
intention has been to clarify that a different gméferable methodological approach was
available to the ECJ, i.e., reviewing the contesi€lRegulation on the basis of customary
international law. On a political level, this woutéve shielded the ECJ from any charge of
undue Euro-centrism and unwanted exportation ofodeacy and human rights; it is indeed
difficult to resist the overall impression of ateém unfriendliness by the Court towards pure
international law arguments, whereas its rulingy ima labelled as part of a supposed trend
towards the Europeanization of international lawgally, the resulting decision would have
appeared much more firmly grounded, thus capablsetting a significant precedent in
international law. Yet, by only invoking EC humaights standards, the ECJ defeated the
precedential value of its findings in internatiolzay.

In addition, the ECJ unduly supported its Euro-Gerpproach by relying on the freedom to
choose the legal means for carrying out SC resalsitiwhile at the same time it avoided ruling
on whether such resolutions are binding for the IE@ve submitted that this was a misplaced
argument aimed at emphasizing the separation oE@i@nd international legal orders, thus
strengthening the Court’s unfortunate decisiontogeview the contested EC Regulation (and
indirectly the underlying SC Resolution) on thei®ad international law. The argument was
also misplaced in that it was relied upon by theauwr€as a justification for a scope for

manoeuvre when carrying out SC resolutions thatdvencompass the unilateral inclusion of
procedural guarantees in the implementing legisiagind the unilateral delisting of suspected
terrorists in cases of non-compliance with thosargntees. But non-direct application of SC
resolutions does not mean that states and intenatbrganizations are allowed to deviate at
will from their text and spirit.

It will be apparent that the thrust of my analysigjuite consistent with the CFI's approach in
its 2005Kadi decision. To a certain extent, this is true. Inkléelo believe that the CFl was on
the right track when it saw the question befor@stone of indirectly reviewing the SC
Resolution at stake and accordingly inquired ab@itimits to reviewing SC resolutions posed
by UN Charter obligations. To view the implementlB§ Regulation as a self-standing piece
of legislation, completely detached from its intgional origin, is pure fiction. The CFl was
also correct when it said that discretion in thelementation of SC resolutions may not imply
alter their content at will, thus compromising theiffectiveness and uniform application in
breach of international law. However, | firmly digae with the CFI when it maintained that
the exclusive international law limit to the Chapi&l powers of the SC are those arising from
jus cogenshorms. Rather, | concur with legal scholarship ’issgthat the SC is bound by
customary international law as a whole, includiimgt fand foremost customary human rights
law. In my view, thgus cogendimit was an astute choice made by the CFI induthreness
that the ensuing review would yield a negative oesp, i.e., that the SC resolution did not
violate any peremptory norm of international humights law. Moreover, the CFI's support
for an exclusivehjus cogendased review, in light of the primacy enjoyed Iy i®solutions
over internationaltreaty law according to UN Charter Article 103, is alsotremely
controversial.

As already briefly mentioned, the point remainst timathe Kadi case there was room
available for declaring the SC resolution and assed EC Regulation inconsistent with
customary international laas part of the law of the EG/Aost likely, the resulting decision
would still be labelled as an example of judiciaefiéism on the part of the ECJ. However,
in my opinion this would be sound judicial activisione which is consonant with the
central role of domestic and regional courts in dpelication and, if need be, progressive
development of international law.
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Enzo Cannizzar

1. In this short contribution | will address twb the controversial issues raised by the
ECJ'’s decision irkadi. The first concerns the effect of Security Coumefiolutions within
the European (EC) legal order; the second, closelgted to the first, concerns the
competence of the European Court of Justice t@vetie legality of SC resolutions under
higher international standards. | will examine théwo issues in the order just described,
and only to the extent that they are interrelatedonsideration of the first issue were to
lead to the conclusion that SC resolutions prodwceffect within the EC legal order, there
would be no need to consider the second issuesiffiige fact that EC institutions enacted
EC law to provide the opportunity for SC resolutoto have effect would be legally
irrelevant and would entail no change in the pracedof monitoring compliance with
fundamental rights.

2. The relevance of SC resolutions within the EGal order is quite an old question,
mostly answered in the negative by the prevailtigptarly opinion.

The issue can be examined from two different andt@st, one could ask whether the
relevance of SC resolutions might derive from tlstétus as binding international law for
the EC. Second, even if SC resolutions were netrmationally binding for the EC, they
could nonetheless be indirectly relevant within @ legal order by virtue of reference
made to them by rules of Community law.

These two options roughly correspond to two diffiér@pproaches, adopted respectively by
the CFl and by the ECJ in their decision&adi.

In its decision of September 20b8e CFl seemed to assume that SC resolutionsaarefp
international law, which binds the EC. In paragr@pB, the Court said:

in so far as under the EC Treaty the Communitydsssimed powers previously
exercised by Member States in the area governethd\Charter of the United
Nations, the provisions of that Charter have tliectfof binding the Community.

As is well known, the CFI traced consequences ftiois assumption in terms of both its
competence to control the legality of SC resolwgionlight of higher international law and
its lack of jurisdiction to control the legality tie resolutions in light of higher Community
law.

It is worth noting that the CFI did not proceedtlier with this reasoning and did not
identify more precisely the legal order in whiclistbinding effect is produced. Nor is this
revealed by the Court’s reasoning, which is coanistvith both options, i.e. it could be read
as being in accord with the proposition that thei€Bound to observe SC resolutions under
international law or, equally, with the proposititmat the obligations flow solely from an
implicit rule of Community law.

YProfessor of European Union Law. University of RohmeSapienza’.

! Judgment of 21 September 2005 Case T-315%8a4sin Abdullah Kadi v. Council of the European Uréonl
Commission of the European Communit[ge05] ECR, 11-3649
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In its decision of September 200&e ECJ abstained from expressly addressing tue.is
However, the decision contains a number of argusneviiich are not always entirely
consistent. At first reading, the underlying cortoep basis of the decision is given by the
full autonomy of the EC legal order from internatid law. Consequently, the ECJ's
analysis focuses on the lawfulness of Community itaimplementing SC resolutions, and
not on SC resolutions as sutl. one looks under the surface, however, this gBpion
might change. Within the tortuous line of reasoninghe decision there are occasional
passages which shape a more variegated framewbtkdorelationship between UN law
and the Community legal order.

3. Attention must be devoted, first, to the setiiowhich the ECJ rules out the possibility
that the judicial review of domestic law implemagtiSC resolutions must be limited by
virtue of international obligations deriving fronmet UN Charter. This conclusion is
somewhat surprising. If UN law had no legal relesamwithin the EC legal order, the
possible existence of such an obligation would geadly irrelevant and should not be
considered by the ECJ. However, in paragraph 2@8Cburt goes on to say:

It must however be noted that the Charter of théddnNations does not impose
the choice of a particular model for the impleméataof resolutions adopted by
the Security Council under Chapter VII of the Charsince they are to be given
effect in accordance with the procedure applicablénat respect in the domestic
legal order of each Member of the United Nationke TCharter of the United
Nations leaves the Members of the United Natiofre@choice among the various
possible models for transposition of those resohdiinto their domestic legal
order.

The meaning of this proposition is mysterious aodsome extent, disquieting. Its most
natural reading is that domestic judicial reviewkd® law implementing SC resolutions is
permitted because the Charter of the UN does rmitisothe obligation to give direct effect
to SC resolutions within municipal legal orders.

This interpretation, however, would appear highlyestionable. Even if the Charter
imposed on the Member States the obligation to gilleeffect to SC resolutions within
their municipal legal order, this would certainlgtrentail a prohibition on subjecting the
implementing domestic law to judicial review. Wetee UN Charter to be construed as
preventing any form of control over the internadialness of domestic law implementing
SC resolutions, the question would probably afisejany contemporary legal orders, as to
the lawfulness of the Charter itsélf.

It is common knowledge that, in the context of wesdtablished case law, the lack of direct

2 Judgment of the Court (Grand Chamber), of 3 Septe@{i@8, Joint Cases C-402/05 P and C-415/0BaBsin
Abdullah Kadi and Al Barakaat International Founabat v. Council of the European Union and Commissibn
the European Communities.y.r.

3 See, in particular, para. 326 of the decision.

% In this regard, the ECJ might have been reminisekiis case law on the relations between Communiigs
and national legal orders. As is well known, the @3 constantly held that national rules whichyihatever
way, hinder the full effect of Community rules anednsistent with the Treaty and must be set agideabional
judges (see judgment of the Court of 9 March 19%@ministrazione delle Finanze dello Stato v Simhant
SpA Case 106/77, [1978] ECR 629). It would be simpuljstiowever, to apply this logical scheme to the
relationship between international law and municipav. Even if a treaty contained an obligationagply
directly its provisions in the municipal order betstates parties to it, this would not automdgicahtail that the
treaty provisions of domestic implementing law angomatically granted immunity from internal judiki
review.
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effect of international law has been used defehsivia order to exclude its use as a
standard of legality of conflicting EC secondarwldn Kadi, however, the ECJ seems to
use the same argument offensively. The lack @ctlieffect of SC resolutions seems to be
the decisive element which prevents internatioaal from interfering with the functioning
of the system of guarantees set up by the Fountiegties. One is left with the question of
what devastating effect international law would énan the Community legal order if it
were simply provided with direct effect.

Be that as it may, the use of this argument seemsdve what the ECJ seeks to exclude:
namely that there are effects potentially produsgdin the EC legal order in relation to the

existence of SC obligations. It would be highlydherent to consider, even hypothetically,
whether the UN Charter requires the granting of imity to domestic law that implements

SC resolutions, if one did not assume, in the fatate, that such a hypothetical principle
could produce domestic effect.

4. The ECJ seems to uphold the view that obligatifsowing from SC resolutions fall
under Article 307 TEC. Member States would therefoe enabled to disregard inconsistent
EC law, including even obligations deriving fronetfounding treaties. In a quick passage,
the ECJ seems to go even further and contend aesdlutions also limit the exercise of
the competence conferred to the EC.

This assumption was probably inspired by the camaiibn that all the Member States are
today under the obligation to abide by SC resohgidt might seem absurd that all the
Member States can disregard Community law in or@@omply with SC resolutions while
the Community encounters no limits in relation t€ $esolutions in exercising the
competence bestowed upon it by the Member States.

In spite of its intuitiveness, this argument does seem fully convincing. Article 307 can

hardly be construed as a limit to the exercise 6f dmpetence in correspondence with
international commitments of the Member Statesc&iArticle 307 concerns also, and
perhaps primarily, international obligations undken only by some of the Member States,
this would mean that engagements of a single Mei8tse could condition the exercise of
EC competence. Moreover, if one construed Artidd& as a limit to the exercise of EC

competence in accordance with SC resolutions, Mengtates would be under an

obligation to remove the cause of the conflict @edure the unimpeded exercise of EC
competence.

This incongruity could be remedied if one assunmead international obligations binding for
all the Member States, and falling within the scopexclusive EC competence, are part of
Community lawquainternational law binding the Communtty.

It is noteworthy that, from this perspective, thatss and domestic effect of these rules
would drastically change. Whilst single Member &atan disregard provisions of the
Treaty in order to comply with international agresms concluded prior to their entry into
the Community, international agreements concludgdalt the Member States, once
becoming international law binding the Communityuld limit the exercise of Community
competence but cannot, as a rule, justify a delmgditom the founding treaty. As we will
see in the next paragraphs, this is precisely itie &f effect which the ECJ attributed to SC

5 See, in particular, paras 3603.

5 This perspective has been advocated expresslyoimg commentators. See, for example, L. M. Hinojosa
Martinez,Bad Law for Good Reasons: The Contradictions ok Judgmentsupra, note 5, at 344.
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resolutions irkadi.

5. A further interesting passage of the decisionviere the ECJ refers to the possible
existence of a system of human rights protectiahiwithe UN, as an element capable of
alleviating the severity of domestic judicial sanyt’

Interestingly, the ECJ did not seem to conceivsuah an element as part of the judicial
activity of balancing interests. It seems ratherefaresent a limit to the Court’s competence:
a premise for recognizing a certain, albeit notettefed, autonomy of an external legal
order in discharging its functions, including tlhaétion of judicial review.

This is an updated and revised version of the id&sangeargument, forged in ECJ style,
which stresses the need to consider rules comarg &mother legal system not in isolation
but rather as part of a comprehensive legal systedy therefore, primarily subject to the
dynamics of that legal system.

Recourse to this technique by Member States’ doitistnal courts is commonly believed to
have encouraged, in the past, the development chudonomous body of Community
fundamental rights. In spite of the undeniableaidhces between the two situations, and
even considering the lack of homogeneity amongMeenbers of the UN in relation to
human rights issues, one might argue that an aoadogttitude by domestic judges might
gradually favour the emergence of a body of fundaaiaights constituting a limit to SC
action within the UN system. This development wobkl very welcome in light of the
dramatic evolution the UN legal system is preseuntigiergoing, and would likely transform
a classic interstate organization into an entityclipossesses powers the exercise of which
could deeply affect the situations of individuaBy setting up the UN, the states could
hardly have meant to endow it with the unlimitedvpo to govern individual situations
without some form of restraint which, in their meipal legal order, accompanies the
wielding of public authority.

Without going too far into shaping the functioniofythis mechanism, | wish only to point

out one of its implications that is of relevance fbe current analysis. By accepting

recognition of the primary competence for a hyptithaé mechanism for the protection of

human rights within the UN, and by accepting itsxaempetence to be curtailed in respect
thereof, the ECJ seems to conceive of the UN syatebeing connected to the Community
legal order, in the sense that it pursues objext@rel discharges functions which fall within

the Community’s set of values and interests. lordy to avoid any impediment to the

achievement of these objectives and therefore at@yference with the way in which the

UN absolves its functions, that it is conceivaldethe ECJ to admit the existence of a limit
‘to judicial review, in principle the full reviewgf the lawfulness of all Community acts in

the light of the fundamental rights forming an gr@ part of the general principles of

Community law?

5. Passing now to the second aspect which fallsimvihe scope of this study, the question
arises as to the competence of the ECJ to revienmdpality of SC resolutions under
international law.

It is opportune here to recall a passage of thésidecwhich has already become famous

" See. Paras 318 ff. of the decision.

8 For a more in-depth analysis of this argumengférto my articleA Machiavellian Moment? The UN Security
Council and the Rule of Lawn 3 IOLR (2006), 189.

® According to the concise and clear expression eyenl in para 326.
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among commentators.

[1]t must be emphasised that, in circumstances asdhose of these cases,
the review of lawfulness thus to be ensured byGhmmunity judicature
applies to the Community act intended to give effecthe international
agreement at issue, and not to the latter as dah more particular
regard to a Community act which, like the contesegilation, is intended
to give effect to a resolution adopted by the SgcuCouncil under
Chapter VIl of the Charter of the United Natiorsisi not, therefore, for
the Community judicature, under the exclusive pliagBon provided for by
Article 220 EC, to review the lawfulness of sucheaolution adopted by
an international body, even if that review werdédimited to examination
of the compatibility of that resolution with jus gens. However, any
judgment given by the Community judicature decidihgt a Community
measure intended to give effect to such a resolusicontrary to a higher
rule of law in the Community legal order would mwitail any challenge to
the primacy of that resolution in international faw

In the Court’s wording here the idea of the fuldamreserved autonomy of the Community
legal order is pervasive. This conclusion falloimivo parts: first the ECJ says that the
object of judicial review is Community law and tfect that these rules were enacted in
order to give effect to SC resolutions changesheeithe object nor the standard of judicial
review;" second, it says that SC resolutions cannot beialli reviewed in the light of
higher Community law nor in that of higher intelioatl law. Finally, the ECJ stressed that
judicial review of implementing domestic law doeset rtouch upon the effect of SC
resolutions in international law, which is a truigm the one hand, but which also has a
rhetorical effect on the other, and tends to playvm the consequence of the ECJ’s
somewhat dramatic tone.

Not surprisingly, the prevailing view among comnggats is that this passage is inspired by
a radical dualisn¥ By severing the link between SC resolutions andm@anity
implementing law, and by narrowing down the scopgidicial review to Community law
only, the ECJ undoubtedly intended to play downdystemic implications of its decision.
By affirming the autonomy of Community law and sesparation from international law, the
ECJ has, in other words, defused the potentiallicobetween international obligations and
fundamental domestic values.

The price to be paid, however, is very high, fromadety of perspectives.

Philosophically, this conception shaped by the E@ds to seal the Community legal order,
conceived asnsula felix,and to safeguard it from the evil influence of thaer world.
Whilst it was probably appropriate at a time in @hiinternational law was mainly
considered as the legal formrefalpolitik, today it is much less appropriate, since domestic
legal orders, including the Community legal ordm=m benefit from the positive influence of
international law in a variety of cases.

1 paras 286-288.
11 See, in particular, para 326.

12 see, for example, L. van de Erik and N. Schrijyéttoding the Primacy of the UN System of Collective
Security: The Judgment of the European Court ofideish the Cases of Kadi and Al Barakaat 5 IOLR
(2008), 329, at 336.

43



Security Council Resolutions and EC fundamental Rightme Remarks on the ECJ Decision irkihai Case

This conception also seems at variance with pravicase law, inspired rather by the
constant search for a balance between the neegeto the Community order to principles
and values of the law of nations and the need fiegeard internal values and principles.
Nor is it fully consistent with other parts of thKadi decision itself, where, as seen above,
the ECJ seems to conceive of the UN as a legak avliech is somehow interconnected
with the Community legal order.

This criticism addresses, in particular, the partwhich the ECJ imperatively excludes
domestic judges from being able to control the liggaf international ‘ordinary’ law in the
light of international peremptory law. In a conaggtframework based on the premise of
the radical irrelevance of international law in destic legal orders, this conclusion appears
correct. There is no point in assessing the lggafisomething which is legally irrelevant.

As shown above, however, in other parts of the silewithe ECJ refers to the effect
produced, directly or indirectly, by SC resolutiomghin the Community legal order. Yet,
the precondition for the production of these effeist that SC resolutions must constitute
valid international law; that is to say that theyish conform to both procedural and
substantive rules whose observance constitutesdhdition of their validity in the legal
order in which they are primarily designed to progltheir effect.

The existence of these effects is manifestly inistast with the idea that the ECJ does not
have the competence to pass on the internatiotidityaof SC resolutions in the light of a
higher international standard. If a court of justis called upon to appreciate the effect
produced by international rules, directly or by meaf reference made to them by a
domestic source of law, the same court is impli@iinpowered, as a preliminary matter, to
pass on the international validity of these rdfes.

Even from a judicial policy perspective, the couiaesn by the ECJ appears unconvincing.
The empirical observance of the relationship bebtwiegernational law and domestic law
shows that the influence between these two dimaasid legal experience is necessarily
mutual. Domestic legal orders can benefit fromuefice coming from international law and
vice versa.Kadi is the typical example of how domestic judges cantribute to the
evolution of international law by promoting a dey@inent that remains consistent with the
basic values and principles of their own domesdtiten In such a situation, indeed, the ECJ
had an exceptional opportunity to lay down the doms with which international
organizations must comply in order to be recognageéntities entitled to govern individual
activities directly. By refusing to review SC rasbns in the light of internationglis
cogenst{?e ECJ missed an opportunity to have a sayamtbcess of development of this
concept.

Nor can the self-restraint exhibited on this oamady the ECJ be considered as deference
towards the cultural diversity reflected in the wamsal composition of the UN.Even in
that regard, a balance must be struck betweeretttehcy of domestic courts towards self-
restraint, which entails the recognition of thecmamy of the international legal order,

13 This argument has been developed in particur BalehettiPud il giudice comunitario sindacare la validita
internazionale di una risoluzione del Consiglio diutBezza? 91 Rivista di diritto internazional¢2008), 1085.

14 Analogous observations have been made by a nuafllmyrmmentators. See, for example, A. Gattini, n 4
CMLRev. (2009), 213.

15 This argument is mostly referred to in order tess the need for domestic judges to avoid impasieiy own
view about individual rights upon decisions mademtinternational level. See, for example, L. Mnéjosa
Martinez,Bad Law for Good Reasons: The Contradictions okéi Judgmentsupra, note 5, at 344.
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governed by interests and values distinct from @éhdeveloped in the internal legal
experience, and the opposite tendency to judiatliam, which, if uncontrolled, could
amount to a sort of legal imperialism of domestues. It would be wholly inappropriate
for a court of justice of one among the manifoldd arariegated components of the
international community unilaterally to impose Wigw about whajus cogensshould be,
and to shape it upon its own domestic set of fureddal individual rights. To claim a role
in the complex process of developing that concapt] to lay down some minimum
conditions in order to acquiesce to the establisttroé international institutions with the
power to govern individual situations, is quite ffedent thing. In this sense, too, this
finding of the Court appears highly infelicitoustime context of a decision inspired by the
commendable attempt to assert the rule of law amdrabove the harsh realities of present
international life.
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The Impact of the Kadi Judgment on the International Obligations of the E
Member States and the EC

Nikolaos Lavrands

1. Introduction

The main aim of this contribution is to explore ihgpact of the ECJ'®adi judgment on
the international obligations of EC Member Stated the EC/EU. More specifically, the
focus will be on Article 307 EC, which states thights and obligations of the EC Member
States arising out of pre-accession to internatiageeements shall not be affected by the
EC Treaty. This provision has been construed byesB@ Member States as allowing them
to deviate from their EC law obligations, notalilyndamental rights obligations, in order to
fulfill their obligations arising out of UN SecuwyitCouncil resolutions.

However, before proceeding with the analysis, itingportant to emphasize that the
analytical framework of this contribution is basad a strictly European constitutional law
perspective. Accordingly, the starting point ofstlinalysis is the acceptance that the EC
legal order is a separate, autonomauis, generislegal order that exists next to, but not
subordinated to, the international legal ordeks a result, the EC legal order has
autonomously determined its internal hierarchy offnms. According to the long-standing
jurisprudence of the ECJ, international agreemants binding decisions of international
organizations (I0s), which have become an integaal of the Community legal order, are
placed below primary EC law, i.e. the EC Treatye tBuropean Convention of Human
Rights (ECHRJ and general principles of Community l4w.Therefore, such
‘communitarized’ international law obligations musé in conformity with the higher
ranking norms, in this case primary EC law andBEQ#R.

Moreover, due to the fact that the legal status efifiekct of international obligations that
have become an integral part of the Community legdér are not explicitly regulated in
the EC or EU Treaties, the ECJ, acting as the kgatger’ between the European and
international legal orders, has been determiniegriternal legal effect of ‘communitarized’

o Academic Research Director EU Law, Hague Univer3ihe Hague.

1 ECJ case C-402/05 Radi, judgment of 3 September 2008.

See for a selection of commentaries onKhadi-judgment: G. Harpaz, Judicial Review by the ECJ Nf ‘Emart
sanctions’ against terroEuropean Foreign Affairs Revie(2009), pp. 65-88; T. Tridimas/J. Guitierrez-Fons,
EU law, International law and economic sanctionsirag} terrorism: The Judiciary in distres§rdham
International Law Journal2009)(forthcoming); T. Tridimas, Terrorism andetBCJ: The Empowerment and
democracy in the EC legal ord&uropean Law Revie2009)(forthcoming); N. Lavranos, Case-note on Kadi
Legal Issues of Economic Integrati(@009), pp. 157-183; A. Gattini, Case-note on K&timmon Market Law
Review(2009), pp. 213-239; S. Heun-Rehn, Kadi und Al Baeak- Der EuGH, die Gemeinschaft und das
Vélkerrecht,European Law Report€R008), pp. 322-338.

2 In accordance with the seminal ECJ judgments 2642,Van Gend& Loos[1963] ECR 1; case 6/64,
Costa v. ENEL[1964] ECR585.

3 The ECHR is the only exception of an internatidnedty that has been promoted to quasi-primary EC

law status. See to this effect eg: ECJ case C-11380nidbergef2003] ECR 1-5659.

4 See eg: N. Lavranofecisions of International Organizations in the Bpean and domestic legal

orders of selected EU Member Stat@soningen 2004.
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international obligations through its jurisprudefde addition, according to Article 220
EC? the ECJ and CFI must ensure that the Law is obdefThis includes, in particular,
also safeguarding the autonomous nature of the @mitynlegal order as well as fully
protecting fundamental rigfitsind the rule of law.Furthermore, Article 292 E€, as
understood by the ECJ @pinion 1/91** MOX plant? andKadi,*® excludes the possibility
that an international agreement can modify in argy vthe ‘very foundations of the
Community legal order*

As a result, the ECJ is applying — to use this tip category for once — a ‘dualist’
approach towards binding international obligatiois. other words, ‘communitarized’
international obligations of the EC and/or its ManiStates are conditioned by the
Community legal order and the jurisprudence of BHt&]. This means that international
obligations binding on the EC and/or its EC MemB#ates, whether prior or subsequent to
the entering into force of the E(E)C Treaty, mustags be in compliance with primary EC
law, the ECHR and, ultimately, the very foundatiofithe Community legal order.

Thus, the UN Charter and UN Security Council regohs — as far as they are binding on
the EC and have become an integral part of the Goitynlegal order through EC
implementing measures — are situated in the EGialy of norms below primary EC law,
and therefore, cannot be in conflict with the latte

In short, this European constitutional law perspectwhich is in line with the ECJ’s point
of view, is diametrically opposed to the internatiblaw perspective adopted by the CFI's
Kadi and Yusufjudgments> Therefore, it is important to keep the Europeanstitutional
law perspective in mind because it determinesléoge extent the way that Article 307 EC
must be understood.

5 See further on the ‘gatekeeper function’ of ti&JEF. Snyder, The Gatekeepers: The European Courts
and WTO lawCommon Market Law Revigi®003), pp. 313-367.
5 Article 220 EC reads as follows:

The Court of Justice and the Court of First Instapaeh within its jurisdiction, shall ensure
that in the interpretation and application of thigaty the law is observed.

In addition, judicial panels may be attached to @aurt of First Instance under the
conditions laid down in Article 225a in order toeesise, in certain specific areas, the
judicial competence laid down in this Treaty.

" See eg: ECJ case C-459/08)X plant[2006] ECR 1-4635. See also: N. Lavranos, The saffike exclusive
jurisdiction of the Court of JusticEuropean Law Revie{2007), pp. 83-94.

8 See eg: ECJ case C-260/BRT[1991] ECR 1-2925.
9 See eg: ECJ case 294/88s Vert{1986] ECR 1339.
10 Article 292 EC reads as follows:

Member States undertake not to submit a disputeceraing the interpretation or
application of this Treaty to any method of settetnother than those provided for therein.

11 ECJ Opinion 1/91EEA[1991] ECR 1-6079.

12 ECJ case C-459/0BJOX plant[2006] ECR 1-4635.

13 ECJ case C-402/05 Radi, judgment of 3 September 20@8ipranote 1.
14 |bid, para. 282.

15 CFI case T-306/01Kadi [2005] ECR 11-3533; case T-315/0¥usuf[2005] ECR 11-3649. See for a detailed
analysis: N. Lavranos, Judicial Review of UN sanwidy the CFIEuropean Foreign Affairs Revie(2006),
pp. 471-490.
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2. Misunderstandings and Misconceptions of Articl&07 EC

From the outset, it should be noted that Articl& 8T consists of three paragraphs (the first
two are relevant for our purposes) and containgra¢vights and obligations that must be
distinguished from each anotHérFurthermore, a distinction must be made between th
rights and obligations arising out of Article 30T Eor the EC Member States and those
arising for the EC.

Regarding the EC Member States’ obligations, it tnfiust be recalled that Article 307(1)
EC contains a ‘stand-still’ clause for pre-195&mational agreements (indeed for all pre-
accession agreements) of EC Member States, whiah bt be affected by EC Treaty
obligations. This could be misunderstood asage blanchefor the EC Member States to
continue fulfilling their international obligationsrising out of pre-1958 accession
agreements by disregarding conflicting EC law dddiigns. In  particular, this
misunderstanding seems to have been based orcthibdaithe ECJ had accepteddantro-
Cont’ that derogations — even from primary EC law — inayallowed?

But that is clearly a misunderstanding and a miseption of the first paragraph of Article
307 EC as becomes clear if we look at Article 3DHER as interpreted by the ECJ.

According to the ECJ, Article 307(2) EC imposesatigation on the EC Member States —
not on the EC institutions — to take all approgriameasures to eliminate the
incompatibilities (to the extent that they exiséhleen the European and international legal
order — in favour of Community laW!Indeed, this obligation goes as far as denouritiag
international agreement, if an adjustment of theerimational agreement should prove
impossible or faif°

18 Article 307 EC reads as follows:

(1) The rights and obligations arising from agrertee€oncluded before 1 January 1958 or,
for acceding States, before the date of their atmesbetween one or more Member States
on the one hand, and one or more third countriegherother, shall not be affected by the
provisions of this Treaty.

(2) To the extent that such agreements are not atiig with this Treaty, the Member
State or States concerned shall take all apprepsigps to eliminate the incompatibilities
established. Member States shall, where necesassist each other to this end and shall,
where appropriate, adopt a common attitude.

(3) In applying the agreements referred to in fh& paragraph, Member States shall take
into account the fact that the advantages accandder this Treaty by each Member State
form an integral part of the establishment of then@wnity and are thereby inseparably
linked with the creation of common institutionse tbonferring of powers upon them and
the granting of the same advantages by all the dleenber States.

See for an analysis on Article 307 EC: P. ManZitie priority of pre-existing treaties of EC Membeat8s
within the framework of International lauropean Journal of International La(2001), pp. 781-792.

"ECJ case C-124/98,entrom-Conj1997] ECR I-81.
18 |bid., paras. 56-61.
19 See eg: ECJ case C-62/@8)mmission v. Portug@P000] ECR 1-5215.

20 see also the recent Opinion of Advocate GeneribKadn case C-308/06ntertankoof 20 November 2007 in
which she summed up the ECJ jurisprudence on ABiGIEEC as follows:

‘77. Accordingly, the Community can in principle e the Member States to take measures whichaunter
to their obligations under international law. Thgsalready demonstrated by Article 307 EC, whiclvegas
inconsistencies between pre-existing internatiagaéements and Community law. Even if the MembeteSta
obligations under pre-existing agreements areaihjtunaffected by conflicts with Community law, theember
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In its Kadi judgment the ECJ went even one step further bytanbally restricting the
scope for invoking Article 307 EC. First, the EQdphasized that Article 307 (and 297) EC

do not authorize any derogatidrom principles of liberty, democracy and respect
for human rights and fundamental freedoms enshrinefirticle 6(1) TEU as a
foundation of the UnioA:

Second, the ECJ stressed that Article 307 EC

may in no circumstances permit any challenge topttieciples that form part of
the very foundations of the Community legal ordere of which is the protection
of fundamental rights, including the review by tB®mmunity courts of the
lawfulness of Community measures as regards themsistency with those
fundamental right&?

Applying this to UN sanctions, it means that if vmecept that the complete lack of
independent review at the UN level is incompativith primary EC law and the ECHR,

then EC Member States are obliged to establishppropriate independent review system
at the UN level or, if that is impossible, at ther@pean level, in order to bring their UN law
obligations into conformity with their obligatiorssising out of primary EC law, the ECHR
and, ultimately, the very foundations of the Comityiegal order.

In short, rather than arguing that the automatiplémentation of UN Security Council
resolutions supersedes primary EC law by virtu¢heffact that the UN Charter is a pre-
1958 agreement, it must be concluded that EC Mertaes are obliged to correct in one
way or another the lack of judicial review at thi! lével >

Moreover, it should be noted that the scope of ieatbn of Article 307 EC is further
limited by the principle that exceptions must beeipreted narrowly — at least in EC law.
Accordingly, any incompatibilities between intelibaal law and EC law must be
eliminated by the EC Member States as quickly assipée, so that a potential non-
application of EC law is only of a temporary naturad to ensure that the supremacy and
effet utileof Community law is restored as soon as possible.

Finally, a close reading of the ECJ’s line of reasg regarding Article 307 EC reveals an
important new aspect, namely, the introduction ofieav supra-constitutional law level
termed the ‘very foundations of the Community legaler’ which is placed at the apex of
the hierarchy of norms of the Community legal orded which enjoys an even higher
status than primary EC law. This follows from tlaetfthat rather than reversing its remark
made in itsCentro-Comjudgment, i.e. allowing Member States to derogatenfprimary
EC law, the ECJ introduced this new level of caredamental constitutional values from
which no derogation is possible. In other wordsjlevderogations from primary EC law
within the context of Article 307 EC and in the Higof the Centro-Comjudgment
apparently remain still possible, the ECJ signalledhe EC Member States that such
derogations can never affect the very foundatidriseoCommunity legal order.

Regarding the EC’s obligations under Article 307, EGhould first be recalled that the EC
must, obviously, respect international law as maslpossible, but only to the extent that it

(Contd.)

States must nevertheless take all appropriate nmeaga put an end to such conflicthis may even require the
denunciation of international agreementglember States cannot in principle invoke agredmeoncluded after
accession as against Community law.’ [emphasis §dded

21 ECJ,Kadi, para. 303 9 [emphasis added].
2 ECJ,Kadi, para. 304.
2 See further: N. Lavranosupranote 15.
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is consistent with primary EC laf¥. Second, it is to be noted that the EC itselfasbound
by pre-1958 agreemerftsThird, Article 307 EC containenly a dutyon the part of EC
institutions not to impede the performance of thégations of EC Member States, which
stem from pre-1958 agreements and witichfer rights on third state$

Of course, one may already question in the presamext whether the UN Charteonfers
rights on third statesOne could construe a right of third states in $kase that all UN
members must faithfully implement UN Security Coiimesolutions in accordance with
Articles 24, 25 UN Charter. But even if such a ¢ongion was accepted, it is hard to see
how the ‘conditioned’ implementation of SC resadas by introducing an independent
review system at the domestic level could affecrig way such a right of third states.

Another question is whether any rights of the UNBity Council — if they exist at all —
would be affected in our context. But this questilmes not have to be answered because
Article 307 EC refers only to the rights of thirthtes and not to the rights of international
organizations or their (subsidiary) organs.

However, assuming for the sake of argument thatsigf third states are involved in this
situation, the next question to be answered wowdthis: Is the EC ‘impeding’ the
obligations of EC Member States arising out of € resolutions by requiring the
existence of an effective judicial review systemtfee listing and delisting procedure? This
would only be the case if there was a ‘conflict*iacompatibility’ between UN law and EC
law obligations of EC Member States. But it is sitled that for the following reasons this
is clearly not the case.

In the first place, it should be remembered thah Itlee UN Security Council as well as the
EU Council have identified the fight against teisor as an aim and a task of the {Jbind
EC/EU® respectively. Consequently, both internationalaoigations have adopted an
innumerous amount of counter-terrorism measuregellin synchronization, such as the
freezing of funds of suspected individuals and pizgtions, and the imposition of travel
restrictions, eté®

24 ECJ,Kadi, para. 291:

‘291. In this respect it is first to be borne innahithat the European Community must respect intiemeltlaw in
the exercise of its power®d@ulsen and Diva Navigatiorparagraph 9, anRacke paragraph 45), the Court
having in addition stated, in the same paragraphefirst of those judgments, that a measure adblpy virtue
of those powers must be interpreted, and its skoied, in the light of the relevant rules of imeational law.’

25ECJ case 812/7®urgoa[1980] ECR 2787. See also: P. Craig/G. de Butthl aw, 39 ed., Oxford 2008, p.
205.

% |bid.
27n 2006 the UN has adopted a Global Counter-TismoBtrategy, available at: http://www.un.org/teiso/.
s Also  the EU has  adopted a  Counter-Terrorism Syate available  at:

http://www.consilium.europa.eu/showPage.aspx?id5&l&nhg=en.

2 As regards the UN see for instance: UN Security nébuResolution 1267 (1999), available at:
http://daccessdds.un.org/doc/UNDOC/GEN/N99/300/44MRD930044.pdf?OpenElement; and the most recent
UN Security Council Resolution 1822 (2008), available  at:
http://daccessdds.un.org/doc/UNDOC/GEN/N08/404/96/RID840490.pdf?OpenElement.

See generally regarding the UN'’s counter-terrofpaiicy: R. Uruena, International Law as Administoati The
UN'’s 1267 Sanctions Committee and the Making offer on Terror)nternational Organizations Law Review
(2007), pp. 321-342.

As regards the EU see for instance: Council Framie®ecision on Combating Terrorism (2002/475/JHA), O
2002, L 164/3, available at: http://eur-lex.eur@p@pri/en/oj/dat/2002/|_164/_16420020622en0003Q0df7
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Accordingly, from the point of view of the EC Memlfgtates — also UN members — there is
a legally binding obligation to fully and effectiyeimplement these measures as required
by Articles 24, 25 UN Charter and the relevant B@ provisions. Therefore, rather than
speaking of any ‘conflict’ or ‘incompatibility’ beteen UN law and EC law obligations, one
has to speak of parallel, similar, legal obligasiaaf the EC Member States arising out of
two different sources of law. This is further urdexd by the fact that the synchronization
between UN and EC measures has been perfectedegidrated by the automatic copying
of the UN Sanctions Committees’ listings by EC Ratjans>® Thus there is no conflict
between European and international law obligati@ss far as theaim of fighting
international terrorisms concerned.

In second place, a ‘conflict’ or ‘incompatibilityif at all, would thus be limited to the
guestion of whether, and if so, to what extentE@implementing measures must contain
an independent review system for the listing aritileg of targeted individuals.

From the outset, it should be emphasized that ereitie UN Charter nor the specific SC
resolutions prohibit the establishment of domestigew systems of the UN members. Nor
do these instruments prescribe the legal statuaffect the way UN freezing sanctions must
be implemented in the domestic legal systems ofUNemembers. In this context it is

interesting to note that the more recent SC resolsiton Counter-Terrorism illustrate an
incremental improvement regarding the respect oégaural rights of those listéd.

Besides, it is important to recall that the EC/Elhot a member of the UN. Therefore, the
EC/EU cannot be bound by UN Security Council Resmhs ‘in the same ways the
Member States’ as was argued by the €RTLonsequently, as a result of the non-UN
membership of the EC/EU, the EC has the discretiomreate an independent review
system in order to compensate for the non-existehsach a system at the UN level.

Indeed, because primary EC law and the ECHR sareeghe EC and its Member States
are actually obliged to establish such an indepaeindeview system at the domestic level,
i.e. either at the European or national level, sota avoid any incompatibilities with
primary EC law and the ECHR. In this context, refere can also be made to teans
Medicaljudgment in which the ECJ emphasized that

when an international agreemeiiows, but does not requira Member State to
adopt a measure whickppears to be contrary to Community |atke Member
Statemust refrain from adoptinguch a measure.

Based on these reasons, the requirement of prid@rjaw and the ECHR to provide for
independent judicial review for the listing andiglithg of suspected terrorists cannot in any
way be construed within the scope of Article 307 &Cimpeding the legal obligations of
the EC Member States arising out of the UN Chamer UN Security Council resolutions.

(Contd.)

and the most recent up-dated terrorist list: Cou@oinmon Position (2009/67/CFSP), OJ 2009, L 23/37.

See generally regarding the EU’s counter-terrofaiicy: C. Beyer, The European Union as a Securitici?o
Actor: The Case of CounterterrorisEiropean Foreign Affairs Revie{2008), pp293-315.

30 See eg: Council Regulation (2580/2001) OJ 2001,4/73%

81 See for a detailed analysis: M. Scheinin’s contiin in this volume. See also generally: D.
Halberstam/E.Stein, The UN, the EU and the KingSefeden: Economic sanctions and individual rights in
plural world orderCommon Market Law Revigi2009), pp. 13-72.

32 CFI, Kadi, para. 193.
33 ECJ case C-324/9Bvans Medica[1995] ECR I-563, para. 32 [emphasis added].
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To be sure, in itsKadi judgment the ECJ explicitly accepted that freezingasures
imposing substantial limitations on the right t@perty are justified for the fight against
terrorism, and therefore, cannper sebe regarded as inappropriate or disproportiorfate’.

Moreover, it should be stressed that the ECJ didemove Mr Kadi from the UN or EC
freezing list, but merely annulled the relevant EeQulation imposing restrictive measures
as far as Mr Kadi is concerned. In fact, the E@Jrit at all judge the correctness of Mr
Kadi's listing. Indeed, it should be added that K&di has been listed again after the EC
Commission enabled him to present his commentgdegghis listing®®

What the ECJ did do was to remind the EC instingiand Member States that they cannot
— unlike in theBehrami® case before the ECtHR — hide behind the UN SgcGouncil and
escape judicial review.

In sum, it cannot be said that the requirementstdl@ishing an independent review system
at the domestic level for the listing and delistimgposed by primary EC law and the very

foundations of the Community legal order creates‘aanflicts’ or ‘incompatibilities’ with

UN law obligations. Indeed, by satisfying this regment the EC Member States merely
fulfil their existing obligations to effectively ptect fundamental rights, which are also part
of theirinternational law obligations- arising out of the ICCPR, ECHR and possibly even
out ofjus cogens

As a result, the EC Member States cannot rely ynveany on Article 307 EC in order to set
aside their primary EC law and ECHR obligations.

3. Conclusions

This contribution illustrates that Article 307 E@nnot be (ab)used by the EC Member
States as a justification for setting aside theasity fundamental EC law obligations.
Indeed, with itKadi judgment the ECJ made it very clear that membprshthe EC and
the obligations arising thereof, restrict and mpdifie (pre-)existing international law
obligations of the EC Member States in that theiernational conduct in the areas falling
within the EC’s competences must always be comgistgth the very foundations of
Community law, primary EC law and the ECERAny incompatibilities with their
European and international law obligations muselinated as soon as possible and in
favour of Community law by either modifying the emhational agreement or, ultimately,
denouncing it.

34ECJ,Kadi, para. 363.
35 Commission Regulation No. 1190/2008, OJ, L 322/28.52.2008.

% ECrtHR, Behrami v. France Application no. 71412/01 araramti v. France, Germany and Norway
Application no. 78166/01, Admissibility decision 2May 2007.

%7 See also: A. Gattingupranote 1, pp. 224-225, who remarked:

The Kadi judgment is a direct, if late, offspring of thhan Gend en Looand Costa/Enel
jurisprudence, and, without wanting to sound toetatical, one might even venture to say
that similarly to those decisions it will be a lamafk in the history of EC lawFor, in
unmistakable terms, the Court maintained that evetgrnational agreement, even one
which is previous in time, universal in charactedagrolitical in scope, like the UN Charter,
can not impinge on the constitutional Community ardie this way the Court definitely
broke the shackles of Article 30which had consciously been laid on the EC byStese
parties in order to keep it anchored in the shalliaters of the archipelagos of international
treaty law, and happily sailed off in unchartederafemphasis added].
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This point has been unequivocally stressed agathd¥CJ in its most recent judgments on
Article 307 EC concerning pre-accession Bilaterakestment Treaties (BITs) between EC
Member States and third countrisn these judgments the ECJ established that Ar867
EC obliges EC Member States to eliminate even Mgimal, not yet materialized,
incompatibilities between a pre-accession agreearsthEC law’’

Moreover, because of the autonomous nature of gmen@nity legal order and the task of
ensuring that the law is observed, the ECJ exexeisa all times — full judicial review of all
measures of the EC institutions and its MembereStateven those that have been adopted
for the purpose of implementing obligations arismg of international agreements and/or
decisions of international organizations, such@s&olutions? In this sense, it is true that
the ECJ is ‘exporting’ to the global level and iedeémposing on non-EC member states
(and international organizations) European funddateights standards and values. Is this
bad? | don't think so. For once, European ‘valu@enmlism’ may serve a good cause,
which is to increase the overall level of fundamagémights protection in the world. The
daily news from all parts of the globe — sadly -mdestrates that the world is in need of
more and better fundamental rights protection reitien less.

Accordingly, the ECJ must continue to be a crusdolepromoting European fundamental
rights universally. This is even more so, sincésrBehramijudgment the ECtHR decided
not to play this frontrunner role any longer buthea showed excessive and misguided
deference towards the UN Security Council, NATO &@ Member States, which also
happen to be Contracting Parties to the ECHR.

38 Case C-205/06Commission v. Austriand case C-249/0Bommission v. Swede@rand Chamber judgments
of 3 March 2009.

3% Th. Eilmansberger, Bilateral Investment Treatied Bt/ law,Common Market Law Revief2009), pp. 383-
429.

0 See in particular: B. Kunoy/A. Dawes, Plate Teitstin Luxembourg: The Ménage & Trois between EG law
International Law and the European Convention on &tuiRights following the UN sanctions cas€ésmmon
Market Law Revie 2009), pp. 73-104.

“11n theBehramijudgment the ECrtHR pointed out that:

‘149. In the present case, Chapter VII allowedWiNSC to adopt coercive measures in reaction to antifted
conflict considered to threaten peace, namely UNS§bR&on 1244 establishing UNMIK and KFOR.

Since operations established by UNSC Resolutionsru@dapter VIl of the UN Charter are fundamentalhe t
mission of the UN to secure international peace seclrity and since they rely for their effectiveseon
support from member states, tGenvention cannot be interpreted in a manner whichldveubject the acts and
omissions of Contracting Parties which are coveredUby5C Resolutions and occur prior to or in the cowoke
such missions, to the scrutiny of the Court. To @aveuld be to interfere with the fulfilment of the BlKey
mission in this field including, as argued by certparties, with the effective conduct of its opienas. It would
also be tantamount to imposing conditions on theléementation of a UNSC Resolution which were not
provided for in the text of the Resolution its€His reasoning equally applies to voluntary actthefrespondent
States such as the vote of a permanent membeedINSC in favour of the relevant Chapter VIl Resolutio
and the contribution of troops to the security misssuch acts may not have amounted to obligatilowgng
from membership of the UN but they remained cruiiahe effective fulfiiment by the UNSC of its Chap¥II
mandate and, consequently, by the UN of its impargteace and security aim. [emphasis added].

This echoes the CFI's view in ikadi-judgment, when it argued that:

‘284 Nor does it fall to the Court to verify thatetie has been no error of assessment of the fadte\adence
relied on by the Security Council in support of theasures it has taken or, subject to the limitedndxdefined

in paragraph 282 above, to check indirectly theraggppiateness and proportionality of those measutregould

be impossible to carry out such a check withoutpassing on the Security Council's prerogatives under
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(Contd.)

Chapter VII of the Charter of the United Natiansrelation to determining, first, whether theréséx a threat to
international peace and security and, second,ghepriate measures for confronting or settlinghsaithreat.
Moreover, the question whether an individual oramigation poses a threat to international peacesaaodrity,
like the question of what measures must be adoyted-vis the persons concerned in order to frtesttaat
threat, entails a political assessment and valdgments which in principle fall within the exclusicompetence
of the authority to which the international commniyrias entrusted primary responsibility for the menance
of international peace and security. [emphasis didde

See for critical analysis of the Behrami-judgmentKLarsen, Attribution of Conduct in Peace Openagiol he
‘Ultimate Authority and Control’ TestEuropean Journal of International Lay2008) pp. 509-531; M.
Milanovic/T. Papic, As Bad as it Gets: The ECrtHR’s Behi and Saramati Decision and General Internationa
Law, International and Comparative Law Quartelfiprthcoming).
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Is the ECJ Ruling in Kadi Incompatible with International Law?

Martin Scheiniff

1. Introduction

This article discusses th&di ruling by the European Court of Justiéem the perspective

of public international law. Its main thesis is tthiastead of usindadi as evidence of a
conflict between the normative orders of the Euanp&nion and the United Nations, it is
more useful to speak about tensions that existinvitbth legal orders. While the form in
which those tensions express themselves, and perngn the outcomes of efforts to
resolve the tensions may differ, the existence t@haion between the imperative of taking
decisive and effective measures against terroriang the obligation to respect the
fundamental rights of the individual while doing, $® a factor creating unity between the
two normative orders. While complete harmony may lmeve been obtained through the
first wave of cases litigated in EU and UN forastbhould not be seen as evidence of the
two legal orders being irreconcilable or developingwo different directions. Rather, the
existing discrepancies between the two regimesldHmiseen as a challenge that needs to
be met through increased attention to the unitagjdirs, with a view to fully utilizing the
existing potential for harmonizing interpretation.

The three next sections of this contribution seeldmonstrate the following: the outcome
in the Kadi case is compatible with international human rightg, as expressed in United
Nations human rights treaties (section 2); the E@ihg in Kadi should be seen as an
affirmation of a high degree of coherence betwedndiv and international law (section 3);
and the outcome in th€adi case also has much support in institutional UniNeatons law
(section 4). The last section (section 5) of thpepaliscusses whether there is a feasible
alternative to a coherence-based readinigaafi.

2. Sayadi and Vinck v. Belgium

In order to illustrate the main point of the pagbe much less well-known case $&yadi
and Vinck v. Belgiurh decided by the United Nations Human Rights Conamitacting
under the International Covenant on Civil and R@ltRights less than two months after the
ECJ ruling inKadi, is first presented and discussed. While the HuRigmts Committee
may not have got it right in all respects whendines to applying human rights within a
broader United Nations law framework, the case ipes/ evidence of the existence of the
same tensions as in EU law between counter-temog$ligations and human rights
obligations, and also demonstrates that therepimspect of harmony between the UN and
EU legal orders.

In 2002, a criminal investigation was launched glddum against two Belgian nationals,

Y Professor of Public International Law, EUI. Theteur also serves as United Nations Special Rappoce
the promotion and protection of human rights amiimental freedoms while countering terrorism.

! vYassin Abdullah Kadi and Al Barakaat Internationalufdation v. Council of the European Unjaloined
Cases C-402/05 P and C-415/05 P, European Courstiéd(Grand Chamber), 3 September 2008.

2 Nabhil Sayadi and Patricia Vinck v. Belgiu@ommunication No. 1472/2006), Final Views by tHeman
Rights Committee, 22 October 2008.

57



Is the ECJ Ruling itKadi Incompatible with International Law?

Mr Sayadi and Ms Vinck. Soon thereafter Belgiunomfed the 1267 Sanctions Committee
of the Security Counditthat the individuals were, respectively, the diveand secretary of
Fondation Secours International, reportedly theofean branch of the Global Relief
Foundation, an American association that had onettmearlier been put on the sanctions
list. Within a period of eight days in January 200®% two persons were listed as terrorists
by the Security Council, by the EU Council, andBslgium, without giving them access to
the information used as a basis for their listiAg. a consequence the assets of the two
individuals, a married couple with four childrenene frozen, preventing them from
working, travelling, moving funds and defraying fnexpense$.

After two years the criminal investigation stillchaot led to prosecution. In February 2005,
a Belgian court ordered the government to seeld#listing of the persons. In December
2005 the individuals managed to obtain a judiciaimissal of the criminal investigation
against them.While the Belgian government sought at the UN ligkie delisting of the
individuals, it was unable to obtain the unanimapgroval of its request within the 1267
Sanctions Committekgven during 2007-2008 when Belgium was a memb#reoBecurity
Council and for part of that time even Chair of 1267 Sanctions Committee.

In May 2009, Mr Sayadi and Ms Vinck were still dretConsolidated List.

Marko Milanovic has extensively criticized the Hum&Rights Committee for not
acknowledging that the case involved a potentialflacx between the Covenant on Civil
and Political Rights and Belgium’s obligations undlee United Nations Chartér. It is
certainly true that the Committee could have beenenthorough in this issue than it was.
But basically the Human Rights Committee adopteel s$ame approach as Advocate
General Miguel Poiares Maduro and the European tColdustice inKadi: that the
Committee was merely assessing the compatibilitefium’s measures relating to the
listing of the two individuals by the UN, rathematihexamining the lawfulness of the listing
itself:

10.3  Although the parties have not invoked artéfieof the Covenant, in view
of the particular circumstances of the case the i@ittme decided to consider the
relevance of article 46. The Committee recalls #ititle 46 states that nothing in
the Covenant shall be interpreted as impairingptte®isions of the Charter of the
United Nations. However, it considers that therendghing in this case that
involves interpreting a provision of the Covenastimpairing the provisions of

3 The United Nations listing of the Taliban, Al-Qaidnd associated terrorists in a so-called Congetidast, is
based on Security Council Resolution 1267 (1999dea®loped through a number of subsequent resotution
and currently codified into Resolution 1822 (200B)e body deciding on the listing of individuals agwtities

is usually referred to as the 1267 Sanctions Coremitin intergovernmental body composed of the whgtic
representatives of the fifteen members of the Stydouncil.

4 Sayadi and Vinckfootnote no. 2), paras. 2.1-2.3.
5 |dem para. 2.5.

® As explained in paragraph 4.3 of the Committee’swi, consensus on de-listing can be obtained thrthey
no-objection procedure implying de-listing in thiessance of objections within 48 hours (counted irrking
days). This was, however, blocked when unspecifradmbers’ of the Sanctions Committee within the
established time limit expressed reservations aBelgium’s petition.

7 In the list, as available on 17 May 2009 on the UNwebsite

(http://lwww.un.org/sc/committees/1267/pdf/consdiéthist.pdf) and dated 20 April 2009, Mr Sayadi avid
Vinck appear in section C of the list, i.e. as indiixals associated with Al-Qaida.

8 Marko Milanovic, ‘Sayadi: The Human Rights Committe&adi (or a pretty poor excuse for one...),
available orgJIL: Talk! at http://www.egjiltalk.org/index.php
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the Charter of the United Nations. The case comcHra compatibility with the
Covenant of national measures taken by the Staty paimplementation of a
Security Council resolution. Consequently, the Cattem finds that article 46 is
not relevant in this case.

Through this somewhat artificial or stretched distion between the UN imposing the
sanctions and Belgium merely implementing them, Goenmittee avoided questions such
as whether Security Council powers under Chaptéro¥/the Charter trump human rights
obligations of member states through the applioatd Article 103 of the Charter, or
whether member states are under the UN Chartéf d@bewed or even obliged to find a
way to implement UN sanctions in a way that does aumflict with human rights, or
whether there could be an in-between position ¢htitreat to peace and security that has
been identified by the Security Council and resllte a Chapter VII resolution that is
mandatory to all member states, constitutes a validon for declaring a state of emergency
pursuant to article 4 of the Covenant and theng®ding to derogation from some but not
all Covenant rights.

In their individual opinions, Committee members dithage in some discussion on these or
related matter¥ For instance Yuiji lwasawa, who is currently theaiEhof the Human
Rights Committee, engaged in harmonizing interpi@iain his concurring individual
opinion where he basically said that while Belgiwas compelled to comply with its
Charter obligations, it could have done so througgasures that were less intrusive to
human rights than those chosen. According to lwasaw

The State parties to the Covenant are obliged tapbpwith the obligations under
it to the maximum extent possible, even when timeglément a resolution of the
United Nations Security Council... The State partuld have acted otherwise
while in compliance with the resolutions of the &gty Council of the United
Nations.

Similarly, in his concurring individual opinion aihe merits, Nigel Rodley held that 'the
course of action adopted by the State party was cootpelled by Security Council

resolutions, notably resolution 1267 (1999)'. Redisted a number of criteria that in his
view are applicable when assessing the permidgibdfi measures by states in the
implementation of their Charter obligations andaoded that ‘the answers vary according
to the conditions being faced’. For him,

It is not easy to see why nearly a decade aftefitsteresolution 1267 (1999) and
seven years after 9/11 the Council could not hawelved procedures more
consistent with the human rights values of trarspey, accountability and
impartial, independent assessment of fact.

While the dissenting and concurring individual apits shed some light upon the differing
schools of thought within the Human Rights Commeittdhe Committee itself was blunt and
straightforward in simply applying the distinctitsetween the UN imposition of sanctions

® Sayadi and Vinckfootnote no. 3). See, however, the dissent toatimissibility of the case by Committee
member Ruth Wedgwood:* The only actions taken by Beigwere in accordance with the binding mandate of
the Security Council.!

10 lvan Shearer (dissenting) referred to the primatWN Charter obligations pursuant to Article 103tbé
Charter: ‘Human rights law must be accommodatedimitind harmonized with, the law of the Charter al w
as the corpus of customary and general interndtiana He held that Belgium had acted in good faithrying

to have the applicants delisted, and therefore cumd no violations of the Covenant. However, Shearer
commented favorably on the ECJ rulingkadi, and stated that ‘there can be said to exist @icemargin of
appreciation vested in States when giving effedtinaling decisions of the Security Council.!
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and the role of the member state in implementiegth

The present author, in his capacity as United MatiBpecial Rapporteur on human rights
and counter-terrorism, has argued for a distinchietween the Security Council imposing
targeted sanctions through its listing of terrgristhd member states having to comply with
human rights when implementing those sanctions.lyhpg a kind of ‘Solange’ approach,
the conclusion then was to call for national-lguelicial review over the implementation of
the sanctions, not over the validity of the Segutibuncil measures themselves:

The Special Rapporteur is of the view that if théseno proper or adequate
international review available, national review ggdures — even for international
lists — are necessary. These should be availablthénStates that apply the
sanctions:

Obviously, | do not think the Human Rights Commaétteras ‘wrong’ in framing the
guestion as it did. True, a broader discussion @vbalve been interesting for us academics
to read. However, as the Committee was deciding boman rights case brought to it by
two individuals, it may have been wise to set aslidebroader issues by simply insisting on
the somewhat artificial distinction between the asiion and the implementation of the
sanctions. Hence, the present author finds Milari®wtrong criticism of the Committee to
be unjustified.

Of course, the Committee could have faced the lemoddll law issues head-on. Whether its
18-member composition could ever have come evesedo agreement on those issues is
another matter. Here, it is worth noting that Betgidid provide an opportunity for the
Committee to address the UN law issues. As paraplbrdy the Committee, Belgium
argued:

4.12 ... Moreover, the measures to combat the dingnof terrorism were

adopted by the Security Council under Chapter Vithe Charter of the United
Nations. The existence of a threat to internatiopahce and security is an
exceptional circumstance justifying restrictionstba enjoyment of the individual
rights established in international human rightstriniments. Article 103 of the
Charter provides that ‘in the event of a conflietween the obligations of the
Members of the United Nations under the presentrt€hand their obligations

under any other international agreement, their galtibns under the present
Charter shall prevaif

Moving then to the merits of the case of Mr Sayadd Ms Vinck against Belgium, the
Human Rights Committee examined their claims theliglBm had violated a number of
ICCPR provisions, including Articles 12 (freedom mbvement), 14 (fair trial), and 17
(privacy)

11 Report of the Special Rapporteur on the promotioa protection of human rights and fundamental freesd
while countering terrorismMartin Scheinin, A/61/267 (2006), para. 39. Irithlly, this paragraph was quoted
by Advocate General Miguel Poiares Maduro in hisniom in Kadi (paragraph 38 and footnote 46).

125ayadi and Vinckfootnote no. 3). See, also, paras. 6.3 and 8d akso para 6.4 where Belgium addresses the
question of whether the derogation powers of stateter article 4 of the Covenant are applicableeBpect of

UN Security Council resolutions adopted under Chragte Further, Belgium made a number of objectidas
the admissibility of the case, arguing, inter aff@t the case before the Human Rights Committeetitatesl

‘the same matter’ as Belgium’s request for delistings pending before the Sanctions Committee which
constituted another international procedure foestigation or settlement (para. 4.5). Also, Belgangued that

for the purpose of the sanctions, the applicardsndt fall within the ‘jurisdiction’ of Belgium (pas. 4.11 and
6.1).

13 paragraph 10.4.
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The Committee found a violation of the right toddem of movement (Article 12),
considering that the travel ban implemented by Betgupon the two individuals was not
merely a permissible restriction on freedom of nmegat but an actual violation of this
human right. Of course, the answer could have bdérent had the Committee considered
that the threat to peace and security identifiedhigySecurity Council constituted a state of
emergency and triggered Belgium’s right to derodaten Article 12. And certainly the
answer would have been different had the Commliteseed itself on the premise that the
listing of the authors was in conflict with Belgitsrhuman rights obligations otherwise
stemming from Article 12. But Article 103 of the U®harter resolved that conflict in
favour of the Charter obligation to keep the induals under a travel ban.

10.7 The Committee notes that the obligation to mgnwith the Security
Council decisions adopted under Chapter VII of @learter may constitute a
‘restriction' covered by article 12, paragraph 3hieh is necessary to protect
national security or public order. It recalls, hoee that the travel ban results
from the fact that the State party first transmdittdne authors’ names to the
Sanctions Committee. ... The Committee finds thatState party’s arguments are
not determinative, particularly in view of the fatttat other States have not
transmitted the names of other employees of theesamaritable organization to
the Sanctions Committee (see paragraph 9.2 abib\a$o notes that the authors’
names were transmitted to the Sanctions Committer before the authors could
be heard. In the present case, the Committee firadseven though the State party
is not competent to remove the authors’ names ftben United Nations and
European lists, it is responsible for the presesfcthe authors’ names on those
lists and for the resulting travel ban.

10.8 ... Moreover, on two occasions the State pe#f requested the removal
of the authors’ names from the sanctions list, cerig that the authors should
no longer be subject, inter alia, to restrictiohshe right to leave the country. The
dismissal of the case and the Belgian authoritieguests for the removal of the
authors’ names from the sanctions list show thah sestrictions are not covered
by article 12, paragraph 3. The Committee consittasthe facts, taken together,
do not disclose that the restrictions of the awghiaghts to leave the country were
necessary to protect national security or publiteor The Committee concludes
that there has been a violation of article 12 ef@ovenant.

In short, the Committee held that as Belgium itgghthe listing of the two individuals, the

chain of causality between that act and the coresempiof the continuing travel ban meant
that the interference with the authors’ freedommmivement was attributable to Belgium.

And because Belgium itself had tried to have thividuals delisted, the travel ban was not
necessary and constituted a permissible restrictiothe freedom of movement.

The Human Rights Committee also found a violatibthe right to privacy, as enshrined in
Article 17 of the Covenant. The reasoning is simitathe one applied in respect of freedom
of movement, albeit phrased under the notion dgatd, rather than ‘restriction’. This is
because unlike ICCPR Article 12, Article 17 does$ ecantain a genuine limitations clause
but merely a prohibition against unlawful or aréryr attacks.

10.13 The Committee takes note of the authorsuraemt that the State party
should be held responsible for the presence of tiehes on the United Nations
sanctions list, which has led to interference ieirtlprivate life and to unlawful

attacks on their honour and reputation. It rectidl it was the State party that
communicated all the personal information concegrie authors to the Sanctions
Committee in the first place. The State party asghat it was obliged to transmit
the authors’ names to the Sanctions Committee fmragraph 10.7 above).
However, the Committee notes that it did so on 1®ewnber 2002, without

waiting for the outcome of the criminal investigatiinitiated at the request of the
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Public Prosecutor’s Office. Moreover, it notes ttieg names are still on the lists
in spite of the dismissal of the criminal investiga in 2005. Despite the State
party’s requests for removal, the authors’ named aontact data are still
accessible to the public on United Nations, Eurapaad State party lists. The
Committee therefore finds that, in the present cagen though the State party is
not competent to remove the authors’ names from Wnided Nations and
European lists, it is responsible for the presesfcthe authors’ names on those
lists. The Committee concludes that the facts, rialogether, disclose that, as a
result of the actions of the State party, there een an unlawful attack on the
authors’ honour and reputation. Consequently, thm@ittee concludes that there
has been a violation of article 17 of the Covenant.

Somewhat surprisingly, the Human Rights Committieendt find a fair trial violation. This
was partly because of the success the authorsdwhtddfore Belgian courts in obtaining a
judicial order for the Government to initiate déhg and a dismissal of the criminal
investigation against them. Where the present autsagrees with the Committee is the
latter’s view that the sanctions against the twahvilduals, as implemented by Belgium, for
their severity did not reach a level that would dnériggered the application of the notion of
‘a criminal charge’ under ICCPR Article 14, and bemequiring full fair trial guarantees in
accordance withinter alia, paragraphs 2 and 3 of the provision.

In my 2006 thematic report to the General AssemabBlYN Special Rapporteur, | argued for

that conclusion. The domestic classification ofcsi@ms against persons put on a terrorist
list as ‘administrative’ should not prevent theansideration as a matter of international law
as criminal sanctions, if they for their severitg @omparable to criminal punishments. For
instance, if the ‘temporary freezing’ of a persomissets lasts for years and is never
reconsidered, then it should be taken as analagaihe confiscation of property and trigger

the application of procedural guarantees requinethé consideration of a criminal charge

against an individudf:

The Human Rights Committee came to a different kmien through somewhat truncated
reasoning. After paraphrasing the positions ofcitraplainants and the respondent state, the
Committee first gave two good arguments for findihgt the notion of ‘criminal charge’
was applicable and then, without even presentimgdbunter-arguments, just stated the
opposite conclusion:

10.11 With regard to the allegation of a violat@frarticle 14, paragraphs 2 and 3,
and article 15, ... it takes note of the argumeitdhe authors, who consider that
the sanctions imposed on them are criminal in eaamd that the State party
launched a criminal investigation in addition tofaning the sanctions (see
paragraph 5.9). The Committee also takes noteeoBthate party’s arguments that
the sanctions cannot be characterized as ‘criminaite the assets freeze was not
a penalty imposed in connection with a criminal gedure or conviction (see

14 Report of the Special Rapporteur on the promotiot protection of human rights and fundamental foeed
while countering terrorismMartin Scheinin, A/61/267 (2006), para. 35: ‘larficular, the Special Rapporteur
notes the question of whether the nature of thetgas — civil or criminal — determine the procedur
safeguards, including which standards of proof]lsmply. The Analytical Support and Sanctions Moring
Team of the 1267 Sanctions Committee supports tha tat the Committee’s Consolidated List is not a
criminal list and that indictment by a court of lasvnot a precondition for inclusion on the lisgchuse the
sanctions do not impose a criminal punishment ocgulure such as detention, arrest or extraditionjnstead
apply administrative measures. However, it is galhenccepted that the determination of whetherdharges
are criminal or civil depend on the seriousnesthefsanction or punishment. If the sanctions lintcehclusion
on the list are permanent, then no matter how tireyqualified, they may fall within the scope ofmunal
sanctions for the purposes of international hungtnts law.’
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paragraph 6.2). Moreover, the State party maintdiasplacement on the list was
a preventive rather than a punitive measure, asapparent from the fact that the
persons affected could obtain authorization foreaemption from the freeze on
their assets and from the travel ban (see paragdaph The Committee recalls
that its interpretation of the Covenant is basedhenprinciple that the terms and
concepts in the Covenant are independent of angnatsystem or legislation and
that it must regard them as having an autonomouanimg in terms of the
Covenant. Although the sanctions regime has serioussequences for the
individuals concerned, which could indicate thatigt punitive in nature, the
Committee considers that this regime does not congécriminal charge’ in the
meaning of article 14, paragraph 1. The Committeeetfore finds that the facts do
not disclose a violation of article 14, paragraphrdicle 14, paragraph 2, or article
15 of the Covenarif.

3. Recapitulation and Comparison withKadi

When addressing the conduct by Belgium in the Whnlg as terrorists of Mr Sayadi and
Ms Vinck, and the refusal to delist, the Human Rig@ommittee applied a distinction
between the UN imposing the sanctions and a mesta&r implementing them. By doing
so, the Committee managed to push aside the goestiovhether there was a conflict
between Charter obligations and human rights trehligations pursuant to the ICCPR, or
whether the threat to peace and security identliiethe Security Council in a Chapter VII
resolution constituted valid grounds for derogatfoom some of the provisions of the
ICCPR. The individual opinions by several membdrhe Committee add some nuances to
the Committee’s line of argumentation.

As the right to property, albeit enshrined in theivgrsal Declaration of Human Rights, is
not covered by the ICCPR, the consequences ofdtiegl were not assessed as a potential
violation of that human right. Instead, the Humagh®s Committee found violations of the
freedom of movement and the right to privacy, a&srtieasures taken in respect of the two
individuals were too sweeping or too intrusive todmmpatible with Articles 12 and 17 of
the ICCPR.

Interestingly, no violation of the right to a farfal (Article 14) was found, partly because
the applicants had had some success before Betgiaris, but ultimately because the
Committee accepted the national (and UN) qualificabf the sanctions as administrative
ones and therefore not as triggering the applicadiofull fair trial guarantees required in
the consideration of a ‘criminal charge’. On thim the Committee clearly departed from
the position taken by the present author in hisddpacity as Special Rapporteur on human
rights and counter-terrorism.

Incidentally, this happens to be exactly the saoiatpvhere the European Court of Justice
also missed an opportunity to explain whyKedi ruling was in conformity with universal

15 sayadi and VincKfootnote no. 3). In three individual opinions apped to the Committee’s decision to
declare the case admissible also under articleant4 15, six members of the Committee expressed more
categorical positions than the Committee’s subsegfinal views on the non-applicability of the rmii of
‘criminal charge’: ‘Nor do we understand on whasisat believes that articles 14 and 15 could bevent to
actions that the State party quite rightly mairgadne administrative, not criminal‘ (Nigel Rodleyah Shearer
and lulia Motoc). ‘While it is true that freezing the authors’ financial assets is part of the ffigigainst
terrorism, this measure clearly does not serveptirpose of sanctioning the authors for their allibggdlegal
behaviour but rather aims at preventing them framtiauing their alleged support of terrorist adtas, and
thus is of administrative character' (Walter Katind Yuji lwasawa). And ‘... the sanctions regimeased by

the Security Council is not a criminal proceediriguth Wedgwood).
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human rights. Instead of looking at the severityhaf sanctions for the conclusion that the
sanctions amounted to a criminal charge and treghéull fair trial rights, the ECJ based
itself on the EU law notion of ‘rights of the deten which for its scope of application is
broader than the human rights law notion of ‘criahicharge’. The different treatment of the
issue of the right to a fair trial by the ECJ ahd Human Rights Committee demonstrates
that there would have been good legal argumentsttieatwo bodies could both have
applied, thereby strengthening the coherence betwamiversal human rights and
fundamental rights as enshrined in EU law. Thistitmey both chose differently, resulting
in an ostensible differentiation between the twdibs of law.

In the wide discussion on the ECJ rulingkiadi,'® one strong trend has been to depict the
ECJ as defending Buropeanperception of human rightsand therefore refusing to apply
the UN legal order where human rights are less jprent, or represented in the form of
lower substantive standards. While this may refimtie of the wording oKadi, it is
submitted here that the narrative of a conflicsetn a human-rights-oriented European
legal order and a human-rights-ignorant UN legadeoris false. The Human Rights
Committee case dayadi and Vingkdiscussed in the previous section, bears witteetige
presence of exactly the same tensiaithin the UN legal order as are said to exist between
a European and a UN legal order. Both the ECJ lmmtHtuman Rights Committee chose not
to dispose of the two cases through the identiioabf a norm conflict but through a
reconciliation approach based on the distinctiamben the UN imposing the sanctions and
the EU and member states implementing them, alstaking into account human rights
considerations. This demonstrates that not onlystmee tensions, but also the same tools
for resolving the tensions, are available in the legal orders.

After this positive assessment of harmony or ceesty at the level of principle it must be
noted that there were also important differencesvéen the two decisions. Where the
Human Rights Committee found violations of the ffl@@m of movement and the right to
privacy, the European Court of Justice found aatioh of the right to property — a right not
covered by the ICCPR albeit present in internatibwa@nan rights law in general — and the
rights of the defence, in particular the right ® lireard, and the right to effective judicial
review of those rights. While the right to a faialt is covered by the ICCPR, the Human
Rights Committee held that the severity of the Sans did not reach the severity that
would have triggered the application of the notaira ‘criminal charge’. To the present
author, it appears that the EU Charter on Fundaah&ights would have allowed the ECJ
to identify the rights breached in a manner cldsethe categories present in international
human rights law.

These differences in construction or interpretatiomnot irreconcilable, in particular as it is

widely known that human rights bodies or internadilocourts have a tendency to find one
or two clear violations of human rights and thefhstune other grievances under those
findings by saying that it is not ‘necessary’ tadeabs the additional claims or that those
claims do not raise issues ‘separate’ from thoserakiolations were already established.
This said, particularly in the area of the rightadair trial one is tempted to make the
observation that both the Human Rights Committektha European Court of Justice chose
to deviate, in opposite directions, from a middé&hpthat would have allowed for making

the same finding under international human rigas &nd within EU law.

16 See, the contribution by Poli and Tzanou in thikime.
17 See, e.g., the contribution by Lavranos in thisive.
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An effort to harmonize the interpretation of EU lamd international law, rather than
defending some sort of European feeling of supiéyias nevertheless visible in the way in
which the ECJ summarizes the interaction betweésrnational law and EU law in the
guestion of whether the implementation of UN samgican be made subject to judicial
review at national or EU level:

299 It follows from all those considerationsttitas not a consequence of the
principles governing the international legal ordeder the United Nations that
any judicial review of the internal lawfulness dietcontested regulation in the
light of fundamental freedoms is excluded by virtdi¢he fact that that measure is
intended to give effect to a resolution of the 3$iguCouncil adopted under
Chapter VII of the Charter of the United Nations.

300 What is more, such immunity from jurisdictior a Community measure
like the contested regulation, as a corollary @f phinciple of the primacy at the
level of international law of obligations under t@&arter of the United Nations,
especially those relating to the implementationr@folutions of the Security
Council adopted under Chapter VIl of the Chartanrot find a basis in the EC
Treaty'®

True, paragraph 299 is formulated negatively. Bsithasic tenet is that as a matter of
international law (or United Nations law) the matuag nature of Chapter VIl resolutions
leaves, despite the priority clause of Article 3he Charter, room for judicial review of
national or EU level measures aimed at the impleéatiem of those resolutions. It is
submitted here that this position is correct asagten of international law, and that therefore
the ECJ ruling inKadi is not incompatible with the UN Charter or morengeally with
international law.

Paragraph 300, in turn, is related to the rolhefECJ within the internal legal order of the
EU. Although its opening words (‘What is more,).could be read as an affirmation of the
primacy of EU law in respect of international lavithin the EU legal order, they need not
be read as representing more than an introducfiam @dditional argument after harmony
with international law has already been secured.

Human rights are universal, not ‘European’ in natiitence, the insistence of the European
Court of Justice to secure compliance with humghtsi in the implementation of the 1267
sanctions regime is an affirmation of, and not padire from, the imperative of the EU
having to comply with international law.

4. The Same Outcome also Flows from United Natiohsw

The ECJ ruling irKadi lists a whole range of shortcomings in the UNnigtand delisting
procedures under the 1267 sanctions reginiEhe procedure of the 1267 Sanctions
Committee is diplomatic and intergovernmental, e tlegree that any delisting decision
requires consensus. The affected individuals dohawt standing before the Committee,
and their access to the reasons and evidenceddisting remains restricted. There is no
judicial or otherwise independent review of thénig.

As noted by the ECJ, the listing and delisting pthoes have been subject to piecemeal
reforms by the Security Council itself, includinfy@ugh incremental improvements in the

18 Kadi (footnote no. 1).
19 Kadi (footnote no. 1), paras. 322-325.
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status of the affected individu&l However, the ECJ does not include in its discussie
latest set of improvements, introduced through BgcCouncil Resolution 1822 (2008).
This resolution does introduce new improvementsshsas the notification of listed
individuals and the mandatory review of all entragsthe list by June 2010. Although this
resolution was described as a ‘milestone’ by thpading Chair of the 1267 Sanctions
Committee - which happened to be Belgftimit did not remedy the fundamental flaws of
the 1267 sanctions regime. Under Resolution 1822isting and delisting are still made by
the 1267 Sanctions Committee, a body composedpbbrdatic representatives of the 15
member states of the Security Council. The decssiomoth for listing and delisting — are
based on political consensus, rather than judaiauasi-judicial examination of evidence.
The nature of the Security Council as a politicadyy and its composition strongly
reflecting security interests of the five permanemémbers, justifies scepticism over
whether the members will ever be willing to shatthveach other the actual evidence that
someone is a terrorist. All in all, the problemstlie 1267 sanctions regime listed by the
ECJ inKadi were not fixed by Resolution 1822.

However, Resolution 1822 is important in anothespeet. It can be seen as a first
affirmation by the Security Council itself that theis room for, if not even an obligation
for, national or EU level judicial review over tiraplementation of the sanctions imposed
by the 1267 Sanctions Committee. Hence, this résolishould be seen as a tool for
constructing coherence between institutional UniXations law, international human rights
law and, for the EU region, also EU law.

The preamble of Resolution 1822 includes a hungingiclause:

Reaffirming the need to combat by all means, imetance with the Charter of

the United Nations and international law, includagplicable international human
rights, refugee, and humanitarian law, threatsnternational peace and security
caused by terrorist acts, stressing in this redhed important role the United

Nations plays in leading and coordinating this gffo.

What is new in this formulation, compared to earfecurity Council counter-terrorism
resolutions, is that the ‘need’ to comply with huméghts is at least implicitly attributed
also to the United Nations itself and not onlyntsmber state¥.Until Resolution 1822, the
message that the Security Council was giving to berstates was that it could be ignorant
of human rights as member states have an obligtaditake human rights into account when
implementing Security Council resolutions, althowdlthe same time those resolutions are
mandatory and enjoy primacy under Article 103 &f thnited Nations Charter.

Resolution 1822 does not stop at implying thatUnéed Nations itself should comply with
human rights. It also includes a nuanced paragaapthe obligation of member states to

2 Kadi, para. 320 makes reference up to Resolution 1788y the Security Council.

2l Jan Grauls (Belgium), speaking in the 6043rd mgetih the Security Council , 15 December 2008
(S/PV.6043). The speaker continued: ‘One cannairigthe international context in which these dewelents
have taken place. The reality is that Security Codwanctions regimes find themselves increasingidar
pressure and have recently been questioned, ebpeécidight of the need for fair and clear proceesi for
listing, de-listing and the granting of humanitari@xemptions. | do believe that the Al-Qaida/Tatiba
Committee has made significant progress in thisrcegdowever, it is also my belief that all of us shuemain
committed to continuing to ensure that due, andaty even more, attention is given to these carscer

22 Compare it with the traditional formulation of theman rights clause in Security Council ResolutioB614
(2003) para. 6: ‘States must ensure that any measken to combat terrorism comply with all thalidigations
under international law, and should adopt such oreasin accordance with international law, in artar
international human rights, refugee, and humasitaiaw’.
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implement the sanctions by calling for ‘adequatgcpdures to implement fully’ all aspects
of the measures imposed by the 1267 Sanctions CiteefiiRead together with the human
rights clause in the preamble of the resolution thledparagraph where the Security Council
‘encourages’ the 1267 Sanctions Committee ‘to engbiat fair and clear procedures
exist' > a situation has been created whereby the legalefrnmrk of the 1267 sanctions
regime should be understood to leave room for natior EU level judicial review over the
implementation of the sanctions imposed by the 18@rctions Committee through the
inclusion of a person on the Consolidated List.isaiceview is called for as long as the UN
sanctions regime itself does not provide for famdaclear procedures that could be

considered by member states to constitute an dguivagvel of human rights protection.

This construction gets further support from the 08solution by the United Nations
General Assembly on human rights while counterargotism, adopted without a vote on
18 December 2008. This resolution, which becausethef consensus and the legal
argumentation in it, can be understood as a forrstatie practice, is explicit in affirming

that there is room for national level judicial rewi over the implementation of the terrorist
list emanating from the 1267 Sanctions Committee:

18. Emphasizes the United Nations terrorism rdlatanctions are a
significant tool in countering terrorism and havedisect impact on targeted
individuals and entities, recognizes the need taticoe ensuring that fair and
clear procedures are strengthened in order to eehdhe efficiency and
transparency of the United Nations terrorism relatanctions regime and
welcomes and encourages the Security Council’simeed enhancement of
efforts in support of these objectives;

19. Urges States, while ensuring full complianceghwiheir international
obligations, to include adequate human rights guaes in their national
procedures for the listing of individuals and eestwith a view to combating
terrorism?®

On the whole, and also in respect of institutiddalted Nations law, the ECJ did the right
thing inKadi. And so did the Human Rights CommitteeSayadi and Vinck

5. Alternative View: The 1267 Sanctions Regime igdtra vires and Should be
Replaced by Improving the 1373 Regime

For the present author, the above assessment ofxiseence of tensions within both
international law and EU law, and the realisticgpect of reaching coherence through a
reconciliation approach, is the most attractivestarctionde lege lata The law may be
imperfect and reflect internal tensions but thaesdmot preclude reaching coherent
outcomes in its application.

However, not all academic authors or other actatsbeg satisfied with a reconciliation
approach. Therefore, this last section of the pdsmusses what in the author’s view could
be the second-best options.

Security Council Resolution 1267 (1999) did notateefrom scratch a full-fledged regime

2 Resolution 1822 (2008), para. 27.

24 1dem, para. 28. It should be noted that resoluti®?? itself does not establish the rule that iitlials can be
delisted only through consensus. This is prescribethe Guidelines of the 1267 Sanctions Committselfi
available at http://www.un.org/sc/committees/12@7/f267_guidelines.pdf (as amended 9 December 2008)

25 AJRES/63/185.
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of UN terrorist sanctions. In the chronologicalt lesf Security Council resolutions, this
resolution carries the title ‘On the situation ifgAanistan® The resolution, adopted under
Chapter VIl of the UN Charter, was territorial imtare, urging the Taliban regime of
Afghanistan to hand over Osama bin Laden and tggétvith ‘smart sanctions’ if it failed
to do so. In order to apply its Chapter VII powdhg Security Council had to identify a risk
for international peace and security. So it didhweference to the failure of the Taliban to
comply with earlier Resolution 1214 (1998). Redolitl267 can be seen as a temporary
emergency measure, using Chapter VII powers toeadda specific threat to peace and
security. The specific circumstance of the Talieaarcisingde factopower in Afghanistan
justified the targeting of the Taliban and not atest for sanctions. Paragraph 6 of the
resolution established the 1267 Sanctions Commiatteeamong its functions listed:

(d) To make periodic reports to the Council on infation submitted to it
regarding alleged violations of the measures imgolsg paragraph 4 above,
identifying where possible persons or entities reggb to be engaged in such
violations;

It was only through a series of subsequent reswistihat this response to a threat that was
limited in time and space was converted into amegihat includes a global list of persons
associated with the Taliban or Al-Qaeda and subjéoem to sanctions with indefinite
duration, irrespective of whether they had any meahfacilitating the apprehension of
Osama bin Laden.

In legal doctrine, there is wide support for a aarunderstanding of the judicial or quasi-
judicial powers that the Security Council can eisrainder Chapter VII. Such powers are
said to be difficult to reconcile with the legalder of the UN Charter. In cases of doubt, a
legal determination by the Security Council shduddinterpreted as possessing preliminary
rather than final charact&tAlthough it is said that ‘peace takes precederves justice’ in
the Charter, human rights norms should be takeuigmnce for the exercise of Chapter VI
powers, and their ‘complete disregard’ will constta violation of the Charté}.

If a reconciliation approach is pushed aside inoteivof an understanding that United
Nations law requires the absolute primacy of thengttidated List, interpreted as a
mandatory member state obligation under Chapteakd Article 103, then the whole 1267
sanctions regime may fall. It is submitted thathé current Consolidated List is to be
interpreted as a Charter obligation falling undee Chapter VII powers of the Security
Council and enjoying primacy in respect of membtates’ human rights treaty obligations
in the meaning of Article 103, then the resolutghould be seen as having been adopted
ultra viresand therefore being without legal effect.

If the Consolidated List is to be rescued as aanaftiex lata,then it should be seen only as
creating a rebuttable presumption that a pers@mtity falls under the criteria of Resolution
1267 (as amended) and may, through proper procgdoeeome a target for sanctions by a
member state. However, the Security Council lisdisgsuch must not be granted the status
of evidence by national courts which will be boundnational and international provisions
on due process when deciding on the implementadiod lifting of sanctions against
individuals or entities.

% gee, http://www.un.org/Docs/scres/1999/sc99.htm

27 Jochen Frowein and Nico Krisch, ‘Introduction toapter VII' in Bruno Simma (ed.)The Charter of the
United Nations: a Commentar@xford and New York, Oxford University Press, 200. 708

2 |dem p. 711.
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As a matter ofle lege ferendahe 1267 regime is in need of an urgent reformfirat sight
several options for such a reform may appear #ttegcamong which the inclusion of a
guasi-judicial review body as a part of the decigiwaking by the Security Council itself,
rather than to subject Security Council decisidresrtselves to independent external review.
However, all such efforts to further improve the612egime are likely to fail and not to
pass the test of adequate or equivalent proteitiptied by the ECJ iiKadi® when it listed
the shortcomings of the 1267 sanctions regime. iBhizecause member states will not be
willing to share the real evidence triggering thepmsal to list someone as a terrorist,
usually sensitive security data, with the membdrdhe Security Council and with the
members of an independent review body applying gleeess, including the right of the
affected person to be heard. ‘We have informatinay be a sufficient basis for listing by a
Committee of the Security Council, composed ofalmhts. But it will never allow for due
process.

For this reason the only solution to resolve tmsiten within United Nations law through a

reform of the terrorist listing regime is the repe&iResolution 1267 (as amended) and its
replacement with national or EU level terroristitig pursuant to Resolution 1373 (2001)

which was adopted in the aftermath of 9/11 andtedea comprehensive framework for

counter-terrorism measures that are imposed by merstates but monitored by the

Counter-Terrorism Committee of the Security CouffciThere may be many things that

need to be fixed in national or EU level terrofisting regimes based on Resolution 1373,
but within them the fundamental issue of securing @rocess in listing and delisting is

possible to solve through securing appropriate gutoral guarantees at the national or EU
level where the actual individualization of the sgons is made. The Security Council or its
subsidiary bodies with expertise in counteringaesm would not become obsolete, as they
could provide expertise to national and EU levebecin the proper implementation of the

obligations stemming from Resolution 1373.

Besides, this solution would also be in line withawthe doctrine of United Nations law
says about the powers of the Security Council.

2 Kadi (footnote no. 1), paragraph 256 paraphrases therants by the applicant (Mr Kadi), that refer btth
‘adequate’ and ‘equivalent’ protection of fundanantights. The same line of thought is implied et
reasoning of the ECJ itself when it first lists 8f@rtcomings of the Security Council’s internal xew@ination
procedure (paras. 321-325) and then concludesbwuse of these remaining shortcomings ‘the Contguni
judicature must ... ensure the review, in principle full review, of the lawfulness of all Communégts in the
light of the fundamental rights forming an integpalrt of the general principles of Community lawglirding
review of Community measures which, like the comtstegulation, are designed to give effect to the
resolutions adopted by the Security Council undemp@hd/Il of the Charter of the United Nations.’

%0 This proposal has been made in lain Cameron, ‘Uigétad Sanctions, Legal Safeguards and the European
Convention on Human RightsNordic Journal of International Law?2: 159-214, 2003 (see, in particular,
section 6.6).
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EC Competence, ‘Smart Sanctions’ and the Kadi Case

Marise Cremona

1. Introduction

This contribution examines the issue of Communipmpetence to adopt restrictive
measures, such as the freezing of funds againstidodls or entities, in particular in the
implementation of sanctions decided upon by the 8S&turity Council. We are thus
concerned with so-called ‘smart sanctions’, thogected at groups or at individuals,
whether or not members of a third country governmanruling regime, which have
become more commonly used in the last decade rircplar by the UN Security Council as
part of its counter-terrorism policy since 199Fhe focus here is on Community, as
opposed to Union, competence, although we will assalt touch upon the issue of the
relationship between Community and Union powers Tbre of the paper is a critique of
the different approaches to this issue taken byQbert of First Instance, the Advocate
General and the European Court of Justice inKiha cas€ and some conclusions on the
implications of this judgment, but we will begin pwtting that specific competence debate
into the context of the evolution of Community catgnce to adopt sanctions at all.

2. An Ongoing Competence Debate: The Treaty Playsafth-up

The competence of the EC to adopt economic sargtiosing its economic power to
achieve political objectives, has been controvessiece the 1970s and to some extent we
can see a reiterated process taking place oveydhes: an expansionist use of Treaty
provisions followed by Treaty revision to providefiamer legal basis for the action,
followed by further expansion in practice. Untilceatly this debate was conducted at
political level; it is only recently that the Coudf Justice has had to consider the
competence question specifically, although in samaglier cases it did so impliedly.
Although in theKadi case the sanctions in questions were adoptedplementation of a
UN Security Council resolution and the obligati@msthe EU and its Member States in that
regard became an important issue in that case,ewther issue of EC competence is
concerned the presence or absence of a UNSC riesohats not been regarded as material.
Indeed the earliest examples of the use of a Contynurstrument to impose economic
(trade) sanctions against a third country took @latere there was no UNSC resolution
and it might be that it was precisely the abserfcth® binding Security Council measure
that suggested the need for a binding EC act torensiformity in the EC Member States’
response.

YProfessor of European Law, European Universitituies

! See UN Doc S/RES/1267 (1999); UN Doc S/RES/1333 (2OON Doc S/Res/1368 (2001); UN Doc
S/Res/1373 (2001).

2 Joined cases C-402/05P and C-415/9%8sin Abdullah Kadi and Al Barakaat Internationaufdationv
Council and Commissigudgment of 3 September 2008.

% Since the focus of this paper is the issue of aienze, we will not enter here into the questiotheflegality

of autonomous trade sanctions in terms of inteonatilaw, and the relevance in this respect ofettistence of
a bilateral trade agreement between the EC andtéiie &ncerned; see inter alia case C-16ZR&ke GmbH
& Co. v Hauptzollamt Mainf1998] ECR 1-3655 and PJ Kuyper, ‘Trade Sanctiomgufity and Human Rights
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A. Before the Treaty on European Union

Thus initially the debate was whether Article 118w Article 133) EC, the legal base for
the common commercial policy, could be used agyal lbase for trade sanctions against
individual third countries.

The occupation of the US Embassy in Teheran in 1680in the absence of a UN Security
Council resolution, to a European Political Coopiera(EPC) decision to take coordinated
action in the form of economic sanctions. Sanctiwase agreed by Ministers but no formal
EC Regulation was adopted and they were implemesttedtional level. There was some
difficulty in getting all Member States to implenteghe agreed measures: in the absence of
either a mandatory UNSCR or a mandatory EC Regulathe UK Parliament refused to
abrogate existing contracts with Iran, for exanfpince competence in trade matters lies
exclusively with the Communityand there was no Community act authorising theifipe
trade sanctions, the Member States at the time actneg under a derogation contained in
the general import and export Regulations. Undeicker 11 of the export regulatibrand
Article 18 of the then-applicable import regulatioMember States were permitted to take
measures restricting exports and imports to aneh fiturd countries on grounds, inter alia,
of public policy and public security.

Then in 1982 it was agreed, after much debateséoArticle 113 as the legal basis for a
Community instrument imposing economic sanctioraray the Soviet Union (again in the
absence of a UN Security Council resolution) follogvthe imposition of martial law in
Poland® The political reason is not mentioned explicitty the Regulation, the Preamble
merely stating that ‘the interests of the Communéguire that imports from the USSR be
reduced’. Later in 1982, Article 113 was again use@npose economic sanctions against
Argentina following the invasion of the Falklandaisds™® Here for the first time, as well as
mentioning consultation between the Member Statesyant to Article 224 (now Article
297 EC), there is a reference in the Preamble ¢o UNSC resolution and the EPC
discussions:

Whereas the serious situation resulting from thesion of the Falkland Islands
by Argentina, which was the subject of Resoluti®2 Bf the Security Council of
the United Nations has given rise to discussionghim context of European
political cooperation which have led in particutarthe decision that economic

(Contd.)

and Commercial Policy’ in M Maresceau (éif)e European Community's Commercial Policy after 1992
Legal Dimensior{Kluwer, 1993).

4 E DenzaThelntergovernmental Pillars of the European Uni@xford University Press, 2002) 41.

5 Opinion 1/75 (re OECD Understanding on a local stetdard) [1975] ECR 1355; Case 41lXhckerwolcke
and Schoy1976] ECR 1921.

5 Regulation (EEC) 2603/69 establishing common ruegkports OJ 1969 L 324/25, Art 11; in additiondar
Art 10 of this Regulation, until 31 December 1992 tbrinciple of freedom of export established by the
Regulation was not to apply ‘to exports which argmsent restricted by the Member States pursuaat t
decision taken in European Political Cooperationt. &n interpretation of Art 11 see Case C-70€% Werner
Industrie-Ausrustungen GmbH v Germda995] ECR 1-3189, and Case C-83/@dminal proceedings against
Leifer, Krauskopf and Holzgf995] ECR 1-3231.

" Regulation (EEC) 926/79 on common rules for imp@ds1979 L 131/15; this regulation is no longerdrcé.
The current import regulation (Reg (EC) 3285/94 024119 349/53) contains a similar provision in Art.24

8 Case C-124/9%he Queen, ex parte Centro-Com Srl v HM TreasuryBank of England1997] ECR 1-0081.
9 Regulation (EEC) 596/82 OJ 1982 L 72/15; see DemZagbove) 42.
19 Regulation (EEC) 877/82 0J 1982 L 102/1.
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measures will be taken with regard to Argentinadcordance with the relevant
provisions of the Community Treatfés

The debate over the use of Article 113 EEC for eomn sanctions was part of a wider
debate over the scope of the common commerciadypdhe extent to which that provision
could be used as a basis for measures which argautitional trade instruments and for
purposes which do not have a strictly trade-baagdmale. In Opinion 1/78 the Court took
the view that the common commercial policy was tiatited to traditional trade
instruments: the fact that Article 113 required dhevelopment of a ‘policy’ based on
‘uniform principles’ suggested to the Court thatwifs intended to go beyond the
administration of customs duties and quantitatestrictions? In fact trade sanctions, being
concerned with the volume of trade, could be seen &aditional trade instrument albeit
used for non-trade purposes; Regulation 596/82xXample, which imposed trade sanctions
against the USSR, achieved this by reducing qudtdswever economic sanctions tended
to go beyond trade in goods to cover also serviceestment bans and arms embargoes.
Arms embargoes fall within the scope of Article 296 and are implemented directly by
Member States; investment and services bans weueedrto fall outside Article 113.
Article 235 (now Article 308) was used as the Idgase of the Regulation prohibiting the
satisfying of Iragi contractual claims as parthaf £conomic sanctions regime against tfaq.
However some sanctions Regulations which includedsures relating to transport services
were adopted on the basis of Article 113 albn8o, for example, Regulation 990/93
imposing sanctions on the FRY (Serbia and Monteyegias based on Article 113 and
included restrictions on transport servitedhe Court of Justice in thBosphoruscase
interpreted a provision of this Regulation concegnthe impounding of aircraft without
alluding to the competence issue or the scope tlar1 13"’

What of the political objectives of the sanctionsasures? In the earliest examples of the
use of Article 113 these were not alluded to, mtwe have seen the 1982 Regulation
imposing sanctions against Argentina refers ifPiisamble to the EPC discussions and this

" The reference to the EPC is of interest also becaut#s time EPC had not been given a Treaty bisis;
was to happen with the Single European Act in 1986.

20pinion 1/78 (re International Agreement on Natiitabber) [1979] ECR 2871, paras 44-45.

13 See above n 9; trade with the USSR, as a Statewyamtiuntry and non-contracting party of GATT, was
governed by quotas.

14 Council Regulation (EEC) 3541/92 of 7 December 19%hipiting the satisfying of Iragi claims with regar
to contracts and transactions, the performance lithwwas affected by United Nations Security Council
Resolution 661 (1990) and related resolutions @219361/1.

15see for example Council Regulation (EEC) 2340/90 Afi§ust 1990 preventing trade by the Community as
regards Iraq and Kuwait OJ 1990 L 213/1; Council iRatipn (EEC) 945/92 of 14 April 1992 preventing the
supply of certain goods and services to Libya ©921L 101/53. See PJ Kuyper (n 3 above) at 394-B96;
Macleod, | Hendry and S Hyeffthe External Relations of the European Communit¥arendon Press, 1996)
at 353-4. Restrictions on financial movements, itmesit and payments, on the other hand, were normall
implemented directly by the Member States; for aangple see Case C-124/95e Queen, ex parte Centro-
Com Srl v HM Treasury and Bank of Engld@€é97] ECR 1-0081.

8 Council Regulation (EEC) 990/93 of 26 April 1993 cemting trade between the European Economic
Community and the Federal Republic of Yugoslavial§eand MontenegropJ 1993 L 102/14.

17 Ccase C-84/9Bosphorus v Ministry of Transport, Energy and Comications[1996] ECR 1-3953. However
in Opinion 1/94 [1994] ECR 1-05267 at para 51 the €ofidustice rejected an argument put by the Coniomss
(and citinginter alia Reg 990/93) that this practice demonstrated tlmttmmon commercial policy applied to
transport services more generally, arguing thag lr@nsport services only played an ancillary mleendering
effective the restrictions on trade in goods.
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became standard practice. This political ratiorial@ot regarded as detracting from the
trade nature of the measudfdn Werner which concerned the export of dual-use goods, the
Court said that ‘a measure ... whose effect is towgme or restrict the export of certain
products, cannot be treated as falling outsidestiope of the common commercial policy
on the ground that it has foreign policy and segwbjectives.*® The Bosphoruscase also
indicates that the Court did not regard the pdlitmbjective of the sanctions as an obstacle
to the use of Article 113. It refers to the aintloé sanctions, in the context of effiet utile
interpretation, as being to put pressure on thefgd@epublic of Yugoslavi®,and goes on

to argue that the interference with property rigigpresented by the impounding of the
aircraft was not disproportionate when comparedh wah objective of general interest so
fundamental for the international community, whadmnsists in putting an end to the state of
war in the region and to the massive violations hoiman rights and humanitarian
international law in the Republic of Bosnia-Herzeiga’.*

This approach was confirmed the following yearQentro-Com which concerned the
implementation by the UK of a Regulation imposingnaions against Serbia and
Montenegro (the precursor of the Regulation atessiBosphoruy, also based on Article
1137 In a well-known passage that is nevertheless waititg here the Court describes the
relationship between the foreign policy competeaot¢he Member States acting through
political cooperation and the common commercialigyolvhich is exclusive Community
competence:

The Member States have indeed retained their canpetin the field of foreign
and security policy. At the material time, theiroperation in this field was
governed byinter alia Title 11l of the Single European Act [European ioél
Cooperation]. None the less, the powers retainethbyMember States must be
exercised in a manner consistent with Community lawConsequently, while it
is for Member States to adopt measures of foreigth security policy in the
exercise of their national competence, those measmnust nevertheless respect
the provisions adopted by the Community in thedfiel the common commercial
policy provided for by Article 113 of the Treaty. was indeed in the exercise of
their national competence in matters of foreign aedurity policy that the
Member States expressly decided to have recourse @mmunity measure,
which became the Sanctions Regulation, based ade\it13 of the Treat$’

In this way the Court makes it clear that althoubkre is no obstacle to the use of

18 Albeit in a different context, the Court had alrgdild in Opinion 1/78 (n 12 above) at para 4% fact that
a product may have a political importance ... is motason for excluding that product from the donadithe
common commercial policy.’

9Case C-70/9#ritz Werner Industrie-Ausrustungen GmbH v Germii995] ECR 1-3189, para 10.
2 Case C-84/9Bosphorus v Ministry of Transport, Energy and Comications[1996] ECR 1-3953, para 17.

2lbid., para 26. Disentangling different objectivafsa measure for the purpose of allocating a legak is not
always straightforward; for an example where ther€Cbeld that the trade objective was ‘direct andniediate’
whereas the environmental objective was ‘indirend aistant’, see Case C-281/@obmmission v Council
(Energy Start Agreement) [2002] ECR 1-12049, para 8ge generally P Koutrakos, ‘Legal Base and
Delimitation of Competence in EU External Relatioms’M Cremona and B de Witte (ed€jU Foreign
Relations Law — Constitutional Fundamentgtsart Publishing, 2008).

2 Council Regulation (EEC) 1432/92 prohibiting tradewissn the Community and Serbia and Montenegro OJ
1992 L151/4. This Regulation followed an EPC decisiad implemented UN Security Council Resolution 757
(1992) imposing an economic embargo on Serbia & tstoegro.

2 Case C-124/9%he Queen, ex parte Centro-Com Srl v HM TreasuryBamk of England1997] ECR 1-0081,
paras 24-28.
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Community instruments to achieve foreign policyaalives, in so doing the Member States
must respect Community law, including the limitsG@gmmunity competence.

As this history demonstrates, sanctions were coaddrom the start as a two stage process:
first, an EPC decision providing the political ditien, which would then be implemented
by the Member States themselves and/or by the Comtynas the case may be. This
continued to be the practice and was formalizethbyTreaty of Maastricht.

B. The TEU and the Introduction of Articles 301 angD EC

The Treaty on European Union, as well as instigutine Common Foreign and Security
Policy as the successor to EPC, established afigplegal basis for economic sanctions.
Under Article 301 EC [formerly Article 228a] thet@mruption or reduction, in part or
completely, of economic relations with one or mitied countrie$’ is to be decided by the
Council acting by qualified majority vote on a pospl from the Commission. Article 301
also lays down as a precondition that the sancti@mve been decided upon in a common
position or joint action adopted under the Commamnelgn and Security Policy (CFSP),
thereby preserving the two-stage procedure andogipllinking together the CFSP and
Community powers (as we will see, different viewsymbe taken as to the precise
implications of this linkage). The new proceduresviiasst used against Libya in late 1993
only a few weeks after the TEU entered into forcand Article 133 [formerly Article 113]
is no longer used as a legal basis for economictisens®

In addition to Article 301, the TEU also introducadinked specific legal base for sanctions
involving the freezing of capital movements: Aidb0(1) EC [formerly Article 73g(1)]
provides that the Council may take urgent measoreshe movement of capital and
payments if such action is deemed necessary ‘icdbes envisaged in Article 3G1'Apart
from thislex specialisand the reference to ‘economic relations’ witlidldountries, Article
301 does not specify the type of measure that nlightaken. The doubts over the use of
Article 113 [now Article 133] for sanctions invohg services do not apply to Article 301.

The inter-pillar nature of the two-stage procesdlie adoption of sanctions means that the
CFSP Common Paosition which forms the initial stageable to encompass a range of
measures, including those falling outside EC coempedt. Those aspects of the Common
Position that are within EC competence are therlédmpnted via Articles 301 and 60(1)

24We will continue to use the term ‘economic santiiaas a shorter expression although it shoulddiechthat
it does not appear in the provision.

% Council Decision (CFSP) 93/614 of 22 November 1983accommon position under Article J.2 TEU with
regard to the reduction of economic relations wviithya OJ 1993 L295/7; Council Regulation (EC) 3274/93
preventing the supply of certain goods and servioekibya OJ 1993 L295/1; and Council Regulation (EC)
3275/93 prohibiting the satisfying of claims witkgard to contracts and transactions the performahedich
was affected by the United Nations Security CouRabkolution 883 (1993) and related resolutions OB199
L295/4.

% The question might be raised whether it would &l possible for the Council to act under Article3 k8§
whether the introduction of Article 301 EC precludissfurther use as a basis for economic sanctiagsye
shall see, the Court of Justicekadi suggests that it could not be so used.

27 Although the TEU in general entered into forceloNovember 1993, Art 60 did not come into forceiluht
January 1994 and until that date the freezing néi$ucontinued to be carried out by Member States disect
implementation of the Common Position. It shouldbale noted that Art 60(2) EC allows Member Statss, a
long as the Council has not acted pursuant to paphg(l), to take urgent unilateral action agaenshird
country in relation to capital movements and paysesubject to ex-post control by the Council. Thisaty-
based authorization for Member State action isiredu given the general abolition of restrictions capital
movements and payments by Art 56 EC.
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EC, whereas other elements are implemented dirbgtithe Member States. To take one
example, a Common Position adopted in 2066t out a range of restrictive measures to be
adopted against Burma/Myanmar, involving a mix aérivber State and EC competences:
an arms embargo, a ban on technical and finanss$tance related to military activities, a
ban on the export of equipment which might be usednternal repression, suspension of
non-humanitarian aid, the freezing of assets of bemof the Government and associated
natural or legal persons, a travel ban on suchopserssuspension of high-level visits,
restrictions on the attachment of military persdnioethe diplomatic representations of
Burma/Myanmar in Member States and a prohibitiongoainting credit to or acquiring
Burmese state-owned enterprises. This was extdndadurther Common Position in 2007
which imposed an import/export ban on certain gpodsably timber, coal and precious
stones? As far as the Community is concerned, these ComPasitions are implemented
by a Regulation adopted on the basis of Articles &0d 60(1) EC, which covers the import
restrictions and export ban, the ban on financimg) ichnical assistance, the asset freeze,
and the ban on investments and crédiOther measures, including the arms embargo, the
travel bans and the measures applicable to the &endiplomatic representations are
implemented by the Member Stafés.

This example raises the issue of targeted sanctassnembers of the ruling regime and
those associated with them are the targeted ssbjicthe travel ban and investment
restrictions. Although we are in this paper prifyadoncerned with sanctions targeted at
individuals, we will first briefly consider the psibility of territorial targeting of sanctions.

C. The Possibility of Limited Territorial Applicatin of Trade Sanctions

The conditionality-based approach of the EU towatlkds then Federal Republic of

Yugoslavia (FRY — encompassing Serbia and Montenegrhich included both positive

incentives (the possibility of trade preferencesaricial assistance and negotiation of
agreements) and ultimately economic sanctions, prednthe EU from 1998-9 to try to find

ways of reflecting the different positions of thenstituent part of the Federation, first
differentiating between Serbia and Montenegro dreh tdifferentiating Kosovo and even
specific Serbian municipaliti€’.

The Council explained its position in July 1999:

The Council examined the sanctions regime adopgethd EU. It underlined its

continued intention to reach out to the Serbianppeowho have suffered as a
result of the detrimental policies of its leaders. The Council agreed that EU
measures affecting the population (flight ban, disegement of sporting links)
will be the first to be lifted. The Council underid the necessity to speedily
exempt Kosovo and Montenegro from oil and othecsans. The Council agreed
the importance of supporting all forces in the FR¥tably municipalities, who

demonstrate their commitment to democratic valuesagreed that ways and

2 Council Common Position (CFSP) 2006/318 OJ 2006 L7716
2 Council Common Position (CFSP) 2007/750 OJ 20078/1R0

30 Council Regulation (EC) 194/2008 OJ 2008 L 66/1 (Bug replaced Reg (EC) 817/2006 which implemented
the 2006 Common Position).

31 For discussion of the Common Position as a leasistfor these, see further section (vi) below.

32 See further M Cremona, ‘Creating the New Europe: Stability Pact for South-Eastern Europe in the
Context of EU-SEE Relation€ambridge Yearbook of European Legal Studies Volut299,463 at 488-491;

S BlockmansTough Love: The European Union’s Relations withwWhestern Balkan§TMC Asser Press, 2007)
161-5.
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means be identified to alleviate the situation bése forces, including by
providing energy (electricity and petrdf).

As a result several measures were taken designifd tioee burden of EU sanctions from
those parts of the FRY, including Montenegro, whiglposed the Milosevic regime. The
first was to exempt Montenegro and Kosovo from kibh oil embargo and the flight ban
which were being applied to the FRYSecond, in October 1999 the Council adopted a
Common Position on support for ‘democratic forc@s’ FRY, including ‘developing
dialogue with democratically oriented local leademsd support for the ‘Energy for
Democracy’ initiative’”® This latter initiative extended the lifting of th@l embargo to
deliveries of petroleum products destined for SpeERY municipalities®

As the Council conclusions quoted above make ctear,approach — which envisages the
possibility of exempting certain territories withim state from the effect of sanctions
imposed on that state under Article 301 EC - réflex desire to avoid penalizing the
population as a whole. This aim is also reflectedhie development of sanctions targeted
against natural or legal persons or entities, dleatalsmart sanctions’, and it is the

competence issues arising from these targetedigastd which we will now turn.

D. Smart Sanctions against Individuals Linked to &tate Government or
Regime

As Francesco Francioni points out in his papetis tollection, one of the ironies of the
current situation is that targeted sanctions weteduced originally as a response to the
criticism that sanctions against States were atbhstrument affecting whole populations.
The sanctions against Burma/Myanmar mentioned alibustrate the rationale and
different types of targeted sanctions. The PreantbRegulation 194/2008/EC explains that
the 2006 Common Position

provided for the maintenance of the restrictive soees against the military
regime in Burma/Myanmar, those who benefit mostrfrils misrule and those
who actively frustrate the process of national ned@tion, respect for human
rights and democracy. ... The new restrictive measuaeget sectors which
provide sources of revenue for the military regimh@&urma/Myanmar’

Neither of the EC legal bases for sanctions, Agtidd0(1) and 301 EC, expressly mentions
individuals: they refer to the reduction of ‘ecorionmelations with one or more third
countries’. However this concept has been broadbrpreted, in the first place to allow for
targeted sanctions against natural and legal perstio are connected to a government or
regime:

33 Conclusions of the General Affairs Council, 19 Ju§99, paras 6-7. See also Conclusion of the GAC 13
September 1999.

34 Council Common Position (CFSP) 1999/604 of 3 Sepeeri999 0J 1999 L 236/1, implemented by Council
Regulation (EC) 2111/1999 prohibiting the sale anppbluof petroleum and certain petroleum products to
certain parts of the Federal Republic of YugoslévRY) OJ 1999 L 258/12.

% Common Position (CFSP) 1999/691 of 22 October 199%upport to democratic forces in the Federal
Republic of Yugoslavia (FRY) OJ L 273/1. See also G2d@hclusions of 11 October 1999.

%8 Regulation (EC) 2421/1999 of 15 November 1999 amenRieg (EC) 2111/1999 OJ 1999 L 294/7. This Reg
implements Common Position 99/691 (n 35 above) dtsdthe oil embargo for the municipalities of Nisd
Perot; later decisions added to the list of exethpteunicipalities. In practice, there were consibéra
difficulties in getting the deliveries through Sierlbsee 1P/99/940, MEMO/99/60 and MEMO/99/65.

%"Regulation (EC) 194/2008, n 30 above.
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entities which or persons who physically controlfgdt of the territory of a third
country and against entities which or persons wffectively controlled the
government apparatus of a third country and alsainat persons and entities
associated with them and who or which provided théth financial supporf®

As we have seen, some of the measures targetadigitiuals, such as travel bans, do not
require action to be taken at EC level; howevereh- including asset freezes and
investment bans — have been implemented throughn@mity powers. The CFI iKadi
approved this Council practice, holding it to bet‘contrary to the letter of Article 60 EC or
Article 301 EC’ and ‘justified both by considerat®of effectiveness and by humanitarian
concerns® However we should note the logic of this typeasfjeted sanction: the aim is to
put pressure on a third state and this is doneaking measures against those people or
entities who are either part of the government losaly connected with it, including
commercial enterprises such as banks that mayeittiir provide suppoff It was when
economic sanctions, including asset freezes, carbe used as counter-terrorism measures
that the link between the individual and the stdfectively disappeared.

E. Smart Sanctions against Individuals and Group®f\Linked to a State

Following the attacks on the United States of 1it&aber 2001, the extraordinary meeting
of the European Council on 21 September declareakri®m to be a priority for the EU, and
on 28 September the UN Security Council adoptecblRéisn 1373 (2001%* A series of
restrictive measures have been adopted as parheofEt)'s counter-terrorism policy,
implementing Resolution 1373, and directed in paftér at the financing of terrorism.
Council Common Position 2001/931/CFSP applies ts@es, groups and entities listed in
the Annex who are said to be involved in terroasts?* Those listed fall into two

%8 T.315/01Kadi v Council and Commissid2005] ECR 11-03649 at para 90, referring to thecice of the
Council.

% |bid. at para 91. In Case T-362/Q4onid Minin v Commissiof2007] ECR 11-002003 at para 72, the CFI
applied this reasoning to include an associate afl€s Taylor a year after his removal from powePeesident

of Liberia on the ground that, in the view of th&l &Gecurity Council, ‘the restrictive measures takgainst
Charles Taylor and his associates remain neceseapyetrent them from using misappropriated funds and
property to interfere in the restoration of peace stability in Liberia and the region.’

40 Thus for example the sanctions imposed in 200thagkan include certain banks among those whoeds

are to be frozen, as being entities owned or ctettdy entities identified as engaged in, direetisociated
with or providing support for nuclear proliferatiodNSC Resolutions 1737 (2006), 1747 (2007) and 1803
(2008) implemented in the EU by Council Common PasiiCFSP) 2007/140 of 27 February 2007 concerning
restrictive measures against Iran (OJ 2007 L 61&@) Council Regulation (EC) 423/2007 of 19 April 2007
concerning restrictive measures against Iran (@¥ 20103/1). In Joined Cases T-246/08 and T-332/@di
Bank plc v Councjlijudgment 9 July 2009, not yet reported, the GHdl hn para 69, ‘the fact that the purpose of
the restrictive measures adopted by virtue of ReigmaNo 423/2007 is to stop all financial and teichh
assistance for the nuclear and missile-developaehtities of the Islamic Republic of Iran, whichgeothe risk

of nuclear proliferation, necessarily means thas¢hmeasures were adopted vis-a-vis a third Sdtie,the
result that they must be regarded as being conipatiith the interpretation of Articles 60 EC and 38C given

in Kadi and Al Barakaat International FoundatieanCouncil and Commission.

“1This is certainly not the place for even a sumnearyount of the UN’s counter-terrorism measures,fooa
summary of the EU’s counter-terrorism policy. SedHer Scheinin in this collection; | Tappeinerh& Fight
Against Terrorism: The Lists and the Gaps’ (2003)tlecht Law Rev 97; B Fassbender, ‘Targeted Samstio
Imposed by the UN Security Council and Due ProceghtRi A Study Commissioned by the UN Office of
Legal Affairs and Follow-up Action by the United fims’ (2006) 3 International Organizations Law Rev 437,
R Uruena, ‘International Law as Administration: TUBI's 1267 Sanctions Committee and the Making of the
War on Terror’ (2007)4 International Organizatidrzsv Rev321.

42 Common Position (CFSP) 2001/931 of 27 December 200the application of specific measures to combat
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categories. In one group are those who are subjelgt to Article 4 of the Common
Position: these are those who, although allegédhte links with terrorism, do not have any
links outside the EtJwe will return later to this category. In the etlgroup are those with
links outside the EU, who (as well as Article 4 aubject to Articles 2 and 3 of the
Common Position, to the effect that the Commurstyall order the freezing of the funds
and other financial assets or economic resourcesrsbns, groups and entities listed’. This
provision has been implemented by Regulation 288U C.*® The Commission’s initial
proposal was to base the Regulation solely on l&r868 EC’* but following discussion in
the Council and the European Parliament, the Cosianigpresented an amended proposal
Withd‘%n amended legal base of Articles 301, 60() 3208 EC and this was the legal base
used:

This precedent was then followed in early 2002 wrevising the sanctions regime against
persons and entities associated with Usama binr,a&leQaida and the Taliban, following
the fall of the Taliban regime in Afghanistan. Avfgears earlier, Resolutions 1267 (1999)
and 1333 (2000) of the UN Security Council had negliall States to freeze funds and
other assets owned or controlled by the Talibargniés bin Laden and individuals and
entities associated with him, including the Al-Qaeatganization. The list of those subject
to these measures was determined by the Securiipds Sanctions Committee. These
resolutions were implemented in the EU by mears GFSP Common Position and an EC
Regulation based on Articles 301 and 60fSince at that time the Taliban were in control
of Afghanistan the use of these legal bases foR#égulation was founded on the principle
discussed in the previous section, namely thatinb&iduals and entities listed were in
effective control of the territory of a third couyptor were associated with those in effective
control and provided them with financial supporhen in January 2002 a further Security
Council Resolution, 1390 (2002), was adopted andlay that year the Council adopted a
new Common Position, repealing earlier ones, anéva Regulatiori’ By January 2002,
however, the Taliban regime in Afghanistan hadefaland so at the time the Regulation
was adopted, the persons and entities listed didhawe a direct connection with the
territory or governing regime of a third countryhel Commission thus proposed, and the
Council agreed, to follow the precedent of Regata2580/2001/EC adopted a few months
previously and to include Article 308 among thealelgases for the Regulation as well as
Articles 301 and 60(1) EE.In its proposal the Commission said,

Taking into account that these measures are imposadew of their role in
international terrorism, without there being a lirktween the persons and groups

(Contd.)

terrorism OJ 2001 L344/93. The list in the Annexjpslated regularly.

3 Council Regulation (EC) 2580/2001 of 27 December 200 Ispecific restrictive measures directed against
certain persons and entities with a view to conmigatierrorismOJ 2001 L344/70.

44COM (2001) 569, 2 October 2001.
45 COM (2001) 713, 30 November 2001.

46 Resolution 1267 (1999) was implemented by Council @om Position (CFSP) 1999/727 0J 1999 L 294/1
and Council Regulation (EC) 337/2000 OJ 2000 L 43/koReion 1333(2000) was implemented by Council
Common Position (CFSP) 2001/154 OJ 2001 L 57/1 anch€bRegulation (EC) 467/2001 OJ 2001 L 67/1.

47 Council Common Position (CFSP) 2002/402 OJ 2002 14,384d Council Regulation (EC) 881/2002 OJ
2002 L 139/9.

8 Art 308 provides for a residual competence toimerder to achieve a Community objective ‘in theise of
the operation of the common market'. Action is takenanimously by the Council, with consultation bét
Parliament; Art 308 should only be used where rneewotwalid legal base exists: case 45@@&mmission v
Council[1987] ECR 1493.
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concerned, and the new Government of Afghanistais, gonsidered appropriate
to adopt a new Regulation imposing such measurdsaarepeal the sanctions in
relation to Afghanistaf’

Was this the correct choice of legal base? Waslar808 EC in fact really necessary?
Could sanctions of this type have been based simplrticles 301 and 60(1)? Or did the
Regulation fall outside the scope even of Artidl8 EC? Does the Community in fact lack
the competence to adopt smart sanctions againstdodls and entities that are not linked
to the government or ruling regime of a third coyptThese questions were considered by
both the CFI and the ECJ Kadi, one aspect of that case being a challenge tGdob@cil’'s
competence to adopt Regulation 881/2802Z'he CFI, Advocate General Poiares Maduro
and the ECJ all held that the Community does hawgpetence to adopt such sanctions, but
they disagreed as to the precise legal basis apartitular on the need for, and basis for the
application of, Article 308 EC. We will consideretharguments in section 3 below.
Meanwhile, the Treaty of Lisbon would catch up widality again by introducing two new
legal bases for individual sanctions; we will lcatkthese briefly in the final section.

F. Sanctions based on the TEU Alone

Before turning to the discussion of Community cotepee in theKadi case, we should
briefly mention the adoption of restrictive measuegainst individuals which are based
solely on an EU instrument, normally a common pasit

An initial issue concerns the scope of the CFSPngom position. A common position
under Article 15 TEU ‘defines the approach of thaidh to a particular matter of a
geographical or thematic nature’; it may serve &mEP objective, and these are defined
broadly in Article 11 TEU. We do not then have #ame constraints on the scope of the
CFSP act as with an EC legal base, although itd Effects are more limited. The common
position may thus go beyond the scope of the Contgnygmovisions it mandates and
provide for other types of measure within the otiyes of the CFSP, including arms
embargoes and travel restrictions. Arms embargoesdaalt with by CFSP common
position followed by national action, by virtue tfie derogation from the Community
regime in relation to armaments established bychr296(1) EC' Travel restrictions are a
classic form of ‘smart sanction’ directed at indivals, normally those associated with the
government of the targeted country. To take themgta of the travel restrictions imposed
in the Common Position on Burma/Myanmar mentiorizava>

Member States shall take the necessary measurpgevent the entry into, or
transit through, their territories of: (a) senioembers of the State Peace and
Development Council (SPDC), Burmese authoritieshim tourism sector, senior

4°COM (2002) 117, 6 March 2002, para 2.

50 C-402/05 P and C-415/05YRassin Abdullah Kadi and Al Barakaat Internationalufdation v Council and
Commissionn 2 above. The applicants’ original claim of lamkcompetence was aimed at earlier Regulations
based on Articles 301 and 60 EC alone; when theraetas extended to Regulation 881/2002, based ociesrt
301, 60 and 308 EC, the applicants withdrew the pkesed on lack of competence. The CFl nevertheless
decided to consider the issue of its own motioniamied the Council and Commission to make subroission

the issue. On appeal to the ECJ the applicants duthadack of a legal basis for the Regulation.

®1For a full discussion of this provision see P Kaltrs, Trade, Foreign Policy and Defen¢lart Publishing,
2001) ch 8.

525ee n 28 above. The Annex is regularly amendedthiermost recent amendment, see Council Common
Position (CFSP) 2009/351 of 27 April 2009 renewiegtrictive measures against Burma/Myan@ar2009 L
108/54.
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members of the military, the Government or the ggctiorces who formulate,
implement or benefit from policies that impede BafMyanmar's transition to
democracy, and members of their families, being rthtural persons listed in
Annex II; ...

This provision, as is clear from its wording, istie implemented by the Member States.
Under Article 62 EC, the Community may adopt measuon the crossing of external
borders, including rules on short-term visas, aadufation 539/2001 establishes a common
list of third countries whose nationals requireisavto cross the external borders, among
them Burma/Myanmat> Why then is the travel ban in relation to cerf@irmese nationals
not to be implemented through a Community instrurhé&@ne possible reason is that despite
the evolution of the Community acquis on visa pglithe decision to issue a visa to a
specific individual is still a matter for each MeenbState. In addition, of course, not all
Member States participate in the common visa policy

Second, let us return to those individuals to wharticle 4 of the counter-terrorism
Common Position 2001/931 applies, but who are nowewd by Regulation
2580/2001/EC? As far as they are concerned this is therefoneatier of Union, but not
Community, action. Common Position 2001/931 wagtetbunder a joint second and third
pillar legal base, Article 15 TEU (CFSP) and Ari@4 TEU (JHA, Title VI TEU). Article

4 of this common position refers to Title VI:

Member States shall, through police and judiciaparation in criminal matters
within the framework of Title VI of [the EU] Treatwfford each other the widest
possible assistance in preventing and combatirgrist acts. To that end they
shall, with respect to enquiries and proceedingglaoted by their authorities in
respect of any of the persons, groups and enlisieesl in the Annex, fully exploit,
upon request, their existing powers in accordanite acts of the European Union
and other international agreements, arrangements canventions which are
binding upon Member States.

Certain people and organizations listed in the Anaee subject only to Article 4 and
therefore as far as they are concerned the legal fm the act is Article 34 TED. On
what basis is the distinction made between thatediwho are subject only to police and
judicial cooperation, and those listed who are cedealso by the Community asset freezing
regulation? Although the criteria applied are nxpligit in the legal act the distinction is
essentially between those persons and organizatibnse actions are external to the EU,
and those whose actions are interalThe exercise of Community powers based on
Articles 301 and 60(2) EC depends on the adoptfaa mrior CFSP act and thus a foreign
policy dimension, and the reference in those Agtido relations with third countries also
indicates their character as externally-directestrinments. Targeted individuals and groups
who do not have this foreign link are covered kgrinal security policy, and thus the third
pillar; hence the already mentioned dual legal Has&Common Paosition 2001/931. They
are subject, not to Community-based sanctionstdumational internal security measures

%3 Council Regulation (EC) 539/2001 of 15 March 2001idistthe third countries whose nationals must be in
possession of visas when crossing the externaleprdnd those whose nationals are exempt from that
requirement OJ 2001 L 81/1.

54See n 42 above. For the most recent version oAtimex see Council Common Position 2009/468/CFSP of
15 June OJ 2009 L 151/45.

%5 Case C-355/04 F5egi et al. v Coungi[2007] ECR 1-01657, para 11.

%6 E Spaventa, ‘Fundamental Rights and the Interfateden Second and Third Pillar’ in A Dashwood and M
Maresceau (edt)aw and Practice of EU External Relatio(@Gambridge University Press, 2008) 131-133.
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subject to coordination as specified in Articlef4he Common Positior’

This distinction represents the practice of theddnivhich is to consider terrorism a matter
for all three pillars. As the UN Security Councilshdeclared more than oréénternational
terrorism is a threat to peace and internationaliréy and the CFSP objectives specified in
Article 11(1) TEU include the preservation of peace strengthening international security
as well as strengthening the security of the Uiitieelf. The internal dimension of counter-
terrorism, on the other hand, falls within the dhgillar: thus, Article 29 TEU refers to the
prevention and combating of terrorism in the contéxhe Area of Freedom, Security and
Justice. There is no explicit bridge, such as éaimd by Article 301 EC, between the third
pillar and Community competence. It is understatelttiat the Member States have not so
far been willing to transfer to the Community resgibility for enacting penal legislation
against those persons whose operations are redtrict Member State territory and
jurisdiction® Nevertheless it is somewhat arbitrary to try tstidguish between internal
and external terrorism in this way. Indeed, thosthin the ‘external’ group covered by
Community restrictions include both people or oigations with connections outside the
EU who may conduct terrorist operations in the ElUwell as externally, and people or
organizations of EU nationality or residence whoyrbe involved in terrorist operations
outside the EU.

It should finally be noted that although adoptecha®mmon position, the Court of Justice
in Segiruled that insofar as Common Position 2001/931 wteshded to have legal effects
in relation to third parties it must be subjecttte possibility of a preliminary ruling by a

national court and to annulment proceedings brobglihe Commission or a Member State
pursuant to Article 35(1) and (6) TE.

What of Common Position 2002/402, linked to RegafaB881/2002 which was at issue in
the Kadi case? In contrast to Common Position 2001/93%, dbmmon position does not
contain a third pillar dimension. It is entirelyxternal’ in its scope, applying to those
persons and entities identified in the list drawm pursuant to UNSCR 1267(1999) and
1333(2000), and this list with its regular amendtaes annexed to Regulation 881/2002. In
addition to its provision for Community measurdse ttommon position does however
contain a ban on arms sales and a travel ban valnechmplemented directly by the Member
States.

3. Smart Sanctions, EC Competence and th€adi Case

In a recent article, Halberstam and Stein sugdestithe legal base aspectkaddi may be a
‘tempest in a teapof® The Court of First Instance, Advocate General fRgidMaduro and

57 As far as measures adopted under the second andpttiars are concerned, the most serious questio
concern the availability of judicial review, anugsswhich will not be discussed in this paper. Sethér S Peers,
‘Salvation Outside the Church: Judicial Protectiantiie Third Pillar after théupino aad SegiJudgments’
(2007) 44 Common Market Law Rev 883; E Spaventa (alfsfve).

%8 UN Security Council Resolutions 1368 (2001) and 1@0®1).
% The Treaty of Lisbon would change this; see bedeuation 5.

80 Case C-355/04 FSegi et al. v Counc[R007] ECR 1-01657, paras 52-54. In the Court's vtkis reasoning
would apply at least to Article 4 of the commonifios and its Annex. In general common positionsdd
under Title VI are subject neither to actions fonalment nor to the preliminary ruling procedure.

51 Or, as the English would say, a storm in a tea@pdalberstam and E Stein, ‘The United Nations, the
European Union, and the King of Sweden: Economictians and individual rights in a plural world erd
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the Court of Justice all agree that the Community tompetence to adopt the Regulation;
they only disagree as to the basis for that cormgeteln the case of the CFl and ECJ the
difference seems even more arcane in that the dwgscagree on the Treaty articles to use
but disagree on the legal argument which foundsabmbined legal basis. It is clear that
there was a strong motivation to decide in favduwompetence, not just in order to be able
to deal with the more interesting issues of judiceview. The Courts took seriously the
need to try to give effect to the clear wish of @emmunity legislature, which was to be
able to use Community instruments in order to @ffect to the Member States’ obligation
under the UN Security Council resolution. As Comitwigourts this was understandable
and they try to achieve this while also taking @asly the limits of the Community’s
conferred powers. In doing so, however, they peshgie insufficient weight to the
inherent inter-pillar nature of sanctions regim#®e coordinating role of the Common
Position and the fact that, as we have seen, lifn@ijuently be the case that not all elements
of a sanctions regime laid down in a CFSP Commasitien will be implemented through
Community instruments.

It is worth taking the argument over competencelagdl base seriously since on any view
the Community was here acting at the limits ofciesferred powers, and the issues raised
are important for the coherent development of aeriral and external security policy
involving implementation at different levels. In athfollows we will look at the views of
the CFI, the Commission, the Advocate General &edBCJ in turn and then make an
assessment of the approach adopted by the Coilwsti€e.

A. The CFI in Yusuf and Kadi

In YusufandKadi,** the CFI found that the EC Treaty provided an adegjiegal basis for
Regulation 881/200Z The CFl first held that neither Articles 301 ar@{® EC nor Atrticle
308 EC could, on their own, provide an adequatellbgse. Articles 301 and 60(1) may be
used to adopt measures against individuals asdertbe measures ‘actually seek to reduce,
in part or completely, economic relations with amemore third countrie$? However, the
CFI took the view that there must be a link witthiad country in the form of a link to the
governing regime of that country, which is itséléttarget of the sanctions. The substantive
purpose of Articles 60 and 301 is to target coestriot individuals or organizations.

The CFI also denied that Article 308 EC on its csauld provide a legal basis, since the
ultimate objective of the sanctions was the safeding of international peace and security,
and this is not (the CFI said) an objective of H@ (as found in Articles 2 and 3 EC) but
rather of the EU. Thus, the use of Article 308 alarould be tantamount to allowing the use
of Article 308 (and thus Community instruments)atthieve any CSFP objective, thereby
ignoring the fact that the EC and EU are linked Btii separate legal orders with

differentiated competences. The relevant paragiaptorth quoting, not least because of
the contrast between this reasoning and that dE G

[It] appears impossible to interpret Article 308 E&S giving the institutions
general authority to use that provision as a bailsa view to attaining one of the

(Contd.)

(2009) 46 Common Market Law Rev 13, at 36.

52 T.306/01 Yusuf and Al Barakaat International Foundatif®005] ECR 11-03533; and T-315/0Kadi v
Council and Commissidi2005] ECR 11-03649.

53 Council Regulation 881/2002/EC OJ 2002 L 139/9, imeleting Council Common Position 2002/402/CFSP
0J 2002 L 139/4, see n 47 above.

54 T-315/01Kadi v Council and Commissiga005] ECR 11-03649, para 89.
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objectives of the Treaty on European Union. Inipalar, the Court considers that
the coexistence of Union and Community as integratgt separate legal orders,
and the constitutional architecture of the pillas,intended by the framers of the
Treaties now in force, authorise neither the intihs nor the Member States to
rely on the ‘flexibility clause’ of Article 308 E@ order to mitigate the fact that
the Community lacks the competence necessary foieement of one of the
Union’s objectives. To decide otherwise would antpimthe end, to making that
provision applicable to all measures falling withlie CFSP and within police and
judicial cooperation in criminal matters (PJC), $@t the Community could
always take action to attain the objectives of ¢hpslicies. Such an outcome
would deprive many provisions of the Treaty on Bp&an Union of their due
ambit and would be inconsistent with the introdmetof instruments specific to
the CFSP (common strategies, joint actions, compmsitions) and to the PJC
(common positions, decisions, framework decisiéns).

Having ruled out the use of Article 308 on its owe CFI then went on to argue that
Article 308, when combined with Articles 60(1) aBdl EC, could indeed provide a legal
base for the Regulation. The explipésserelleor bridge written into Articles 301 and 60
EC referring to a Joint Action or Common Positiadopted under the TEU was held to
‘import’” TEU objectives into the Community legaldar in this specific field® so that
‘under Articles 60 EC and 301 EC, action by the @amity is therefore in actual fact
action by the Union, the implementation of whiahd§ its basis on the Community pill&f’.
Having earlier, in the passage quoted, stresseddparate nature of the EC and EU legal
order, the CFl now refers to the single instituibiramework for the three pillars of the
Union and the requirement of consistency in iteewl action established by Article 3
TEU. Thus, the CFI argues, it is justifiable tceuArticle 308 in order to extend the
possibility of using a Community instrument, beyoing scope of Articles 60 and 301
themselves, to impose economic sanctions on ingigl in order to achieve a CFSP
objective. By attaching Articles 301 and 60 to Al&i308, the CFSP objective imported by
the former provisions into the EC Treaty takes filace of the requirement of the
Community objective contained in the latter prasisi Although based on this analysis of
the relationship between the pillars and the siggice of the bridge between them created
by Article 301, the CFI is ultimately influenced lile need to respond to changing
international threats:

In this context, recourse to Article 308 EC, in@rdo supplement the powers to
impose economic and financial sanctions conferrethe Community by Articles
60 EC and 301 EC, is justified by the considerattmat, as the world now stands,
states can no longer be regarded as the only sofithesats to international peace
and security. Like the international community, tbeion and its Community
pillar are not to be prevented from adapting to those trewats by imposing
economic and financial sanctions not only on thgountries, but also on
associated persons, groups, undertakings or entdiggaged in international
terrorist activity or in any other way constitutinghreat to international peace and
security®®

The Court follows this up in the next paragraphhwite reassurance that this reading does

% Case T-315/0Kadi, n 62 above, para 120.
% |bid. paras 123-4.

57 |bid. para 125.

%8 bid. para 133; emphasis added
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not ‘widen the scope of Community powers beyondgamreral framework created by the
provisions of the Treaty as a whole,” but in thegae just quoted the Court has come very
close to saying that the Community should be deam@dssess whatever powers it needs.

This is a conclusion that has attracted criticismvall as prais€ The link between Articles
301 and 60 EC, CFSP objectives as expressed inranGo Position, and Article 308 EC
does indeed appear somewhat tenuous, and evertenoius is the link to the operation of
the common market that Article 308 EC also requémes which the CFI does not refer'fo.
The ECJ, while agreeing with the outcome of the’€Fdasoning on competence, attempts
a more rigorous analysis of the conditions for &pplication of Article 308 EC, with not
wholly satisfactory results, as we shall see. Mdalay the Commission and Advocate
General argued for the abandonment of Article 3®& aecessary component of the legal
base.

B. The Commission’s Position

Interestingly, the Commission, having proposed dbmbined legal base of Articles 301,
60(1) and 308 EC for Regulation 881/2002 and hasingported this position before the
CFI,"* argued before the ECJ that recourse to Article 3@8 unnecessaff. The
Commission submitted three arguments. First, aigbxnalysis of Article 301, arguing that
the interruption of economic and financial relasamith a third country necessarily affected
individuals in that country, and therefore that fiteezing of an individual's financial assets
would necessarily interrupt — in part — economiatiens with a country (presumably the
individual’'s country of residence); thus the wogliaf Article 301 does not preclude its
application to individuals. Second, the Commissaogues for a purposive interpretation of
Article 301, in that it was ‘clearly intended toopide a platform for the implementation by
the Community of all measures adopted by the SgcGouncil that call for action by the
Community.”® Third, the Commission argued that as a resultckrti301 acts as ‘a
procedural bridge between the Community and theotUnivith the same scope as ‘the
relevant Community powers’. The argument is therethat Article 301 does not establish
a fully autonomous legal base, but is a procedan@lision somewhat similar to Article 300
EC (establishing the procedural framework for tbedatusion of international agreements
by the Community) enabling restrictive measuresr ahe whole field of Community
powers.

In the alternative, if this instrumental interpteda of Article 301 were not accepted, the

® For a critical approach see for example A Gardeotation of cases T-306/01 and T-315/01, (2006) 65
Cambridge Law Journal 281; a more positive vievakeh by Tomuschat, who calls this aspect of thgrjuehts

‘an intelligent answer’ and ‘entirely persuasivebmment at (2006) 43 Common Market Law B37, at 540.
For a comprehensive account of the reaction ifggal literature to the judgment, see Poli and Bzaim this
collection.

The CFI in fact in another part of its judgment c&el an argument that implementation of the sansthy
the Community was necessary in order to preservefrdge movement of capital within the EC and avoid
distortions of competition (case T-315/8&di, n 62 above, paras 75 and 105-113). On this aggjeatticle
308, see further below at n 87.

"l Case T-315/0Kadi, n 62 above, paras 74-77.
"2Case C-402/05 Radi v Council and Commissipn 2 above, paras 135-142.

™ Ibid. para 136. The Commission points to the sirtjlaof wording between Art 301 and Art 41 of theNU
Charter: ‘The Security Council may decide what measurot involving the use of armed force are to be
employed to give effect to its decisions, and ityroall upon the Members of the United Nations tplasuch
measures. These may include complete or parti@trinition of economic relations and of rail, ses, @ostal,
telegraphic, radio, and other means of communinatiad the severance of diplomatic relations.’
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Commission proposed the use of Article 308 alomsetd on Community rather than Union
objectives™® It argued that the asset-freezing measures caulttdught within the scope of
the objectives of the common commercial policy &émel provisions on capital movements
since they are designed to produce effects on.trade

C. The Opinion of AG Poiares Maduro iKadi

AG Poiares Maduro, in his opinion iKadi, accepted the essence of the Commission’s
argument and took a different view from the CFlhia view, Articles 60(1) and 301 EC
alone would have provided a sufficient legal ba$hsese provisions are flexible as to the
type of measure that may be adopted: ‘the EC ¥rdaes not regulate what shape the
measures should take, or who should be the tamgbear the burden of the measures.
Rather, the only requirement is that the measungsrfupt or reduce’ economic relations
with third countries, in the area of movement gfital or payments” He then argued that
such sanctions, by ‘predominantly’ targeting indivéls and entitiewithin a third country,
inevitably affect relationsvith that third country. ‘Economic relations with iniiuals and
groups from within a third country are part of egomnc relations with that country;
targeting the former necessarily affects the Iatees this is a ‘basic reality of international
economic life’’® The Advocate General thus bases his argumentooaal interpretation of
the existing legal base, influenced &fjet utile He nevertheless does not suggest simply
implying into Article 301 a new dimension which wdwextend its expressly stated scope,
but instead seeks to ground his argument in ampirgttion of the words of the existing
provision: the focus is on what meaning the woha=i(ice, in part or completely, economic
relations with ... third countries’) might bear. Iistview the reduction of such relations
need not be the target or main purpose of the messbut only the inevitable result of
measures targeted at individuals.

D. The ECJ Judgment irKadi

The ECJ offers a different reading which depend§irading that individual sanctions do in
fact reflect adCommunityobjective. Let us first of all consider the ECduanents concerning
possible legal bases that would not require thétiaddf Article 308 EC.

First, the ECJ disagrees with the Commission andPafares Maduro that Articles 301 and
60 would be a sufficient legal base, following tG€I on this poinf/ It holds that the
restrictive measures in this case are ‘notableltferabsence of any link to the governing
regime of a third country’ and that ‘the essenpiatpose and object’ of the regulation is the
fight against terrorism and not economic relatibesween the EC and each of the third
countries where the individuals in question hapjebe resident or to have funds. As the
Court points out, certain of those countries ofdesce are Member States of the EU, which
are certainly not third countries, even were theidf a link based solely on residence (and
not connection to the governing regime) to be amwkpln the ECJ’s reading, then, the
targeting of a third country is a direct requiretnef Article 301 and not merely an
incidental effect of a restrictive measure.

" Note that the Commission had proposed Art 308 asstie legal basis for the earlier terrorist samtio
regulation, Regulation 2580/2001/EC, this being aftd@p Articles 301, 60(1) and 308 EC in a revisegppsal:
see n 45 above

S Case C-402/05 Radi v Council and Commissip®pinion of AG Poiares Maduro, 16 January 2008a (2.
8 |bid. para 13.
"TCase C-402/05 Radi v Council and Commissipn 2 above, paras 166-169.
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Second, the Court also rejects the Commission aggurthat Article 301 is a kind of
procedural provision which would allow its use oube whole range of Community
competences. Interestingly, the ECJ holds thatthigld be to ‘reduce the ambit’ of Article
301 and that that provision should not necesshellimited to ‘spheres falling within other
material powers of the Community’ such as the commommercial policy and capital
movements. Its view is thus that Article 301 is iparasitic’ on other EC competences but
rather establishes its own autonomous competence.

Third, likewise the ECJ rejects the suggestion titaer competence provisions might be
used, such as the common commercial policy, Arti@8. The argument on Article 133 is
interesting; the Court holds that a measure failkivthe common commercial policy ‘only
if it relates specifically to international trade that it is essentially intended to promote,
facilitate or govern trade and has direct and iniatedeffects on trade in the products
concerned’® In this case, the Regulation’s ‘essential purpasd object’ is combating
international terrorism through freezing of the mmmic resources of individuals and
entities; although trade effects might be the te§tis plainly not its purpose to give rise to
direct and immediate effects of that natufeThis ruling is based on the case law dealing
with the use of Article 133 for ulterior non-tragerposes; whatever the ulterior purpose
(environmental protection for example), the immégligurpose must be to ‘promote,
facilitate or govern tradé® It shows that although Article 133 might have baeradequate
legal base for economic sanctions based on trastactens (including transport services
and perhaps investment and payments connectedragtt) it cannot provide a legal basis
for sanctions directed at individuals, even whéegrttrading activities — if they exist — are
inevitably indirectly affected. The Court’s apprbaleere also suggests that Article 301 is
not simply alex specialisto Article 133, so that the latter can be usea &allback where
Article 301 does not apply.

Fourth, as far as capital movements are concertied,Court gives a rather narrow
interpretation of both Articles 57(2) and 60(2) EQrticle 57(2f? does not refer to asset
freezing as such but rather to direct investmestialdishment, the provision of financial
services and securities markets; however, a flexibterpretation of (for example) the
provision of financial services might have beengide given that Article 57(2) does not
specify a purpose for the action. Article 60(2)°Ei8 excluded by the Court since it refers

"8 |bid. para 183.
" |bid. paras 184-186.

8 See for example Opinion 2/00 [2001] ECR 1-9713; C@s281/01 Commissiorv Council [2002] ECR |-
12049.

81Case C-402/05 Radi v Council and Commissipn 2 above, paras 190-193.

82 Article 57(2) provides that ... the Council may, iagt by a qualified majority on a proposal from the
Commission, adopt measures on the movement of t&piva from third countries involving direct invasent -
including investment in real estate - establishmém provision of financial services or the admoissof
securities to capital markets. Unanimity shall gquired for measures under this paragraph whicktitote a
step back in Community law as regards the libertidinaof the movement of capital to or from thirducdries.’

8 Article 60(2) provides that ‘Without prejudice #rticle 297 and as long as the Council has not taken
measures pursuant to paragraph 1, a Member Stgtefanaerious political reasons and on groundsrgéncy,
take unilateral measures against a third countrth wegard to capital movements and payments. The
Commission and the other Member States shall benmfd of such measures by the date of their entry in
force at the latest. The Council may, acting by aliiad majority on a proposal from the Commissidecide
that the Member State concerned shall amend olishbsuch measures. The President of the Council shal
inform the European Parliament of any such decit&en by the Council’
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only to the power of the Council to require a MemBeate to amend or abolish unilateral
measures. It would be possible to imply into thisvision a power to replace unilateral
measures with a Community measure; however, thisigion also refers to ‘measures
against a third country’ so would suffer the samabfem as Article 60(1).

Fifth, the ECJ implies that Article 308 cannot staone as a legal base, although it does
not discuss this directly or comment on the CFCommission reasoning here. By holding
that it was legitimate to include Articles 301 atlas legal bases alongside Article 308, on
the grounds that the measures (as restrictive messi an economic nature) were within
their srclsaperatione materiagthe ECJ impliedly holds that Article 308 aloneuldbnot be
enough

What did the ECJ then say as to the possibilitygihg Article 308 in combination with
Articles 301 and 60?

The ECJ disagrees with the CFI's analysis of the wavhich Articles 301 and 60, together
with Article 308, could act as a combined legalebds rejects completely the idea that
Article 308 could be used to adopt measures whivehas their objective one of the
objectives of the EU Treaty, of the CFSP. The E@dsthat this would be contrary to the
clear wording of Article 308, which refers to thbjectives of the Community. The ECJ
agrees with the CFI that the EC and EU are ‘integrdut separate legal orders’ and refers
to the ‘constitutional architecture’ of the pillasst draws a different conclusion: this means
that the bridge created by Articles 301 and 60eisvben the EU/CFSP and those specific
EC Treaty provisions and cannot be extended tor Gtreaty articles, and especially not to
Article 308. That provision should not be used tdem the scope of Community powers
beyond the provisions defining the tasks and awiviof the Community. Although Article

3 TEU requires the Council and Commission to ensoresistency of the Union’s external
action across the pillars, this does not permit @mnmunity’s powers to be extended
beyond the ‘objects of the Community'.

Having decided that Articles 301 and 60 were a s&ary but not a sufficient legal base,
and having rejected the CFI's analysis of how A&ti808 might supplement them, the ECJ
then goes on to consider whether that combinatidegal bases might be possible on other
grounds. Pointing out that smart sanctions are »dansion of the economic sanctions
provided for in Articles 301 and 60, the Court hothat Article 308 could be used to extend
the scope of those provisions as long as the twditons established in Article 308 itself
are satisfied: viz. (a) that the measure is necgdsafulfil an objective of the EC Treaty,
and (b) it is adopted in the course of the opemnadicthe common market.

(a) Objective of the EC Treatyrthe ECJ holds that the objective of the Regulaitoito
impede the financing of terrorist activity and thhis ‘can be made to refer to’ an EC
objective. It does this first by defining the scopk Articles 301 and 60 in terms of
economic measures but — crucially — with no mentlds time of third countries as the
target: ‘they provide for Community powers to impasgstrictive measures of an economic
nature in order to implement actions decided oreutite CFSP’; and second by identifying
an ‘implicit underlying objective’ of Articles 30dnd 60, ‘namely that of making it possible
to adopt such measures through the efficient usa @ommunity instrument’. It then
concludes ‘That objective may be regarded as datistj an objective of the Community

84 Case C-402/05 Radi v Council and Commissipn 2 above, paras 212-216.
% |bid. paras 198-204.
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for the purpose of Article 308 EG2'So while rejecting the idea that Article 308 coségve
EU objectives directly, the ECJ defines as an Efgaive the efficient use of a Community
instrument to implement restrictive measures oeeonomic nature decided on under the
CFSP. The bridge has done more than import an EU dbgdéhto the Community legal
order (as the CFI had suggested); it has in fazited a new Community objective — that of
using a Community instrument to implement a CFSétsiten. The distinction is a fine one
but crucial for the Court’s purpose, which to emstirat Community competence is linked
to Community objects.

(b) The operation of the common markdere the ECJ is less explicit. It merely says #sa
the measures are economic in nature they ‘by tregiy nature offer a link to the operation
of the common market’, and that a multiplicationuaoifilateral measures ‘might well affect
the operation of the common market’, ‘could havpaaticular effect on trade between
Member States’, and ‘could create distortions ahpetition’®’ If this were the case, it is
hard to see why the Community action could not Hasen based on the internal market
provisions suggested by the Commission, such aslé%7(2), possibly linked to Article
308. Indeed, it will be recalled that the Court receady held that given the ‘essential
purpose and object’ of the Regulation, to comba&trimational terrorism, ‘it cannot be
considered that the regulation relates specificadlyinternational trade in that it is
essentially intended to promote, facilitate or gavieade’® The link to the operation of the
common market under Article 308 does not therefuage to constitute an immediate
purpose of the measure, but may represent onlypcdeintal effect. It may be argued that
this attempt to identify a common market relategecive as a pre-condition for using
Article 308 was in fact misconceived; that the gleran the course of the operation of the
common market’ is designed only to ensure thatntieasure is consistent with, and not
obstructive of, the common markétHowever the Court's difficulty in fact demonstraite
the problem with using Article 308 in the contekeaternal relations. Its terms suggest that
it may be used as a basis for exercising extermakps only where those powers are linked
to the (internal) operation of the common marketmm fulfilment of Community objectives.
However Community objectives have never been éntirgernally-oriented and Article
308 has been used since the 1960s as a basigdonaaction, including the conclusion of
international agreements, as well as other instnisn@hose link to the common market is

hard to identify’’

One final remark made by the Court to justify tise wf Article 308 as an additional legal
base is of interest. The Court pointed out:

Moreover, adding Article 308 EC to the legal basisthe contested regulation
enabled the European Parliament to take part indémg@sion-making process
relating to the measures at issue which are spabifi aimed at individuals

% |bid. paras 226-227.
87 |bid. paras 229-230.
8 |bid. para 183; see n 78 above.

8 N Graf Vitzthum, ‘Les compétences législativegueidictionnelles de la Communauté européenne dans |
lutte contre le terrorisme - I'affaire Kadi' [2008gitschrift fiir Europarechtliche Studien 375 a239

% For an early example of an agreement based on3&r{Bow Art 308), see Council Decision (EEC) 77/685
25 July 1977 concluding the Convention for the ptive of the Mediterranean Sea against pollutionLOJ
240/1. See also the use of Art 308 as the onlyl Ibgais for the adoption of Regulation (EC) 976/99 o
Community operations which contribute to the genebgéctive of developing and consolidating demograad
the rule of law and respect for human rights amdl&amental freedoms in third countries OJ 1999 L/1.20
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whereas, under Articles 60 EC and 301 EC, no sof@avided for that institution.

This remark is, presumably deliberately, not inelddamong the reasons why the use of
Article 308 is necessary and indeed while the dmTimaking process and institutional
balance are reasons for ensuring a correct legas,the Court has not gone so far as to
prefer one decision-making procedure over anotRether, the Court seems here to be
addressing a possible objection to the use ofra jepal base: that the use of two legal
bases may in some cases undermine the rights oPanément® In this case, on the
contrary, the additional legal base has the etdédhcluding at least a consultation of the
Parliament.

The Court therefore agreed with the conclusionghef CFI, that the Community had
competence to enact the Regulation and that Astidd, 60 and 308 were the correct legal
bases, while disagreeing with aspects of its raagoit therefore dismissed the grounds of
appeal directed at this aspect of the CFI's judgnamn the grounds that although its
reasoning contained errors of law its judgment juasfied on other legal grounds.

4. Smart Sanctions, the Objective of Article 301 aththe Function of Article
308 EC
A. Competence, Conferred Powers and Objectives

In Kadi the issue of competence turned firstly on idemiythe scope and limits of Articles
301 and 60 and secondly on the principles goverttieguse of Article 308. Underlying
both is of course the principle of conferred powés has often been said, determination of
legal base is to be based on ‘objective factorchviaire amenable to judicial review and
include in particular the aim and content of theamee™ Indeed, the aim and material
scope not only of the legal act to be adopted kst af the power-conferring Treaty
provision. It is striking how many layers of objeets and purpose result from the different
attempts in this case to create a Community compett adopt smart sanctions:

» Safeguarding international peace and securitygenaral CFSP-EU objective.

* Implementation of the UNSC resolutions on coungererism as an EU (CFI)
and EC (ECJ) objective.

* The purpose of Article 301 EC being to impose feste measures of an
economic nature vis-a-vis third countries.

* The ‘implicit underlying objective’ of Article 30being to implement actions
decided on under the CFSP.

* The purpose of Article 308 EC being tied to theegbyes of the EC Treaty.

* The purpose of Regulation 881/2002 being (i) to lcaninternational terrorism,
(i) to implement UNSC Resolutions 1267 (1999), 332000) and 1390 (2002)
and more specifically (iii) to impose restrictiveeasures of an economic nature
(iv) on specified individuals.

These different objectives and purposes interegladt only because of the need to link the

%1 See Case C-94/0Bommission v CouncilRotterdam Conventidn[2006] ECR 1-0001, at para 52, citing
among others Case C-300/88mmissiorv Council (the Titanium dioxidecase’) [1991] ECR 1-2867.

92See for example Case C-94/08mmission v CoundfRotterdam Conventigri2006] ECR 1-0001, at para 34.
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specific purpose of the Regulation with the genekgéctive of the Treaty Article(s) that is
or are its proper legal base, but also becauséeokxplicit link between the CFSP and
Community powers in Article 301, and the potentisé of the residual clause, Article 308,
which is linked to EC Treaty objectives. At the he# the case is an assessment of the core
purpose of Article 301: is it essentially directadrelations with third countries or can its
objective be defined in broader foreign policy terfar both of these)? As we will see, the
answer to this question is important not only tbedmine whether Article 301 alone is a
sufficient legal base for ‘smart’ sanctions, bugoato establish the extent to which Article
308 can be used to extend its substantive scope.

In its analysis of these connecting objectives itsideading of the EC Treaty, the Court is
on the one hand cautious:

e in refusing to give a broader interpretation ofidlegs 301 and 60 to cover
individual sanctions;

* inits interpretation of the scope of the commomuowercial policy;

e in its interpretation of the scope of Community gosvunder Articles 57 and
60(2) EC;

e in insisting on the need for both an EC objectivel @ link to the common
market as a condition for the use of Article 308;

» in refusing to allow Article 308 to be used as ig@dpe for the implementation of
EU objectives by way of EC instruments beyond thgress scope of Articles
301 and 60.

On the other hand it is then prepared to give admeading to the scope of EC objectives
when Articles 301, 60 and 308 EC are brought tagetAnd having emphasized the non-
trade, counter-terrorism purpose of Regulation 3811, the Court then links it to the
operation of the common market by virtue of theneroic and financial nature of the
restrictions it imposes, and is rather ready td finpossible threat to the smooth operation
of the common market were the sanctions to be isghby individual Member State action
(although in such a case they would have been swisedl through a CFSP common
position). Thus, the ECJ’s approach to interpretiregscope of Articles 301 and 60, as well
as of Article 308, is designed to stress the ppiecof conferred powers while at the same
time finding that the necessary powhessein fact been conferred.

B. Article 308 and Union/Community Objectives: Assing the CFl and ECJ
Positions

The argument of the CFI on the use of Article 38&aupplementary legal base is difficult
to accept. The idea that Article 301 imports irite EC legal order the general EU objective
of safeguarding international peace and security, that this can then be extended via
Article 308 to actions beyond those envisaged itickss 301 and 60 challenges the
principle of conferred powers. The link between thdividual sanction and the powers
given in Articles 301 and 60 is the nature of th&am (what the ECJ calls the amtatione
materiaeof Articles 301 and 60): economic and financiatmetions. On the CFI view an
instrument created with a view to a particular ¢ar@ction against third countries) can by
virtue of Article 308 be used with a different tatgaction against individuals) — because
the two types of action share an underlying purgsaéeguarding international peace and
security), that purposeot being an explicit EC objective.

The combination of Articles 301, 60 and 308 EC mppsed by the CFI (founded on CFSP
objectives) raises questions as to the boundafidheocompetence thereby opened up,
especially when one considers the breadth and epéed nature of those objectives. Even
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if one accepts the extension of the explicit ldlgase in terms of its target by means of
Article 308, could the same principle be used tieea the scope of Article 301 in different
directions, beyond economic relations to restridi@f a different nature, for reasons of
foreign policy? At what point does the link withrtisle 301's actual scope become too
tenuous? By founding the use of Article 308 on Bbjectives, firm anchorage to the
Community framework is lost. The problems the Qfdritifies with the use of Article 308
by itself — the blurring of the separation betwélea pillars and the loss of the distinctive
nature of CFSP powers — do not seem to be remoyéidebadditional reference to Articles
301 and 60.

It seems preferable to analyse Community competanterms of Community rather than
Union objectives; however the ECJ’s applicatiodicle 308 also poses problems.

The Court is somewhat vague about the way in wiehctions against individuals can
become an EC objective: it identifies as a Comnyualijective the use of a Community
instrument to implement a CFSP decision: ‘the &ffituse of a Community instrument to
implement restrictive measures of an economic patiecided on under the CFSP’. It then
uses this as a basis for applying Article 308,ibutoing so it declares it to be the ‘implicit
underlying objective’ of Articles 301 and 60. Wes drere again faced with the limits to the
use of Article 308. Where it is used on its owis ianchored to the EC Treaty framework by
the requirement of a Community objective, and tloen@wunity objective may be derived
from Articles 2 and 3 EC. However here the objectas proposed by the Court is not
derived from Articles 2 and 3 directly (which is yiArticle 308 cannot be used alone in
this case) but depends on an existing power-canfeprovision, with Article 308 used to
extend its scope. In this case then, the Commuwbfgctive arises out of that provision
(Article 301) and the measure adopted must se@ktioer that objective. Hence the Court’s
position that the Community objective which it itiies — the use of Community powers to
impose restrictive measures of an economic natuoeder to implement actions decided on
under the CFSP - finds its expression in Articleg and 60. Is this really the underlying
objective of Article 301? If it is, why is Articl808 necessary at all? Could not the
necessary powers be implied directly, allowing éets 301 and 60 to act as the sufficient
legal base? Either economic sanctions againstithgils can be derived as an objective of
Articles 301 and 60, or they cannot. If they atbe#r implicit, then Article 308 should not
be needed; if they are not then, since Article B& no objectives of its own, it cannot itself
supply the missing objectivé.

C. Teleological Interpretations of Articles 301 argD?

In response to these difficulties in the use oicdt308, AG Poiares Maduro proposed that
Articles 301 and 60 would be an adequate legakhasitheir own. But there are problems
also with the Advocate General’'s argument: it i$ passible simply to equate individual
sanctions with the interruption or reduction of mmmic relations with a specific third
country. The realities of economic life certainlyeam that when sanctions are adopted

9 AG Poiares Maduro makes this point (apropos ofGRé judgment) at para 15 of his Opinion: ‘Article®B0
EC ... is strictly an enabling provision: it providé® means, but not the objective. Even thoughférseto
‘objectives of the Community’, these objectives axegenous to Article 308 EC; they cannot be intreduoy
Article 308 EC itself. Hence, if one excludes th&iruption of economic relations with non-Stateoestfrom
the realm of acceptable means to achieve the dl@sgbermitted by Article 301 EC, one cannot uséchkat308
EC to bring those means back in. Either a measueetdd against non-State actors fits the objectiehe
CFSP which the Community can pursue by virtue ofchetB01 EC, or, if it does not, then Article 308 EBOf
no help.’
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against a third country, with that explicit objeetj that will entail the restriction of
individual enterprises and persons within that ¢tigurwe have seen the attempts made by
the EU to mitigate some of those effects with teedeand territorially limited sanctions.
Poiares Maduro then reverses this argument to ffeet éhat when sanctions are adopted
against individuals, then relations with the coynir which that individual happens to live
are inevitably interrupted. However although thigynibe an incidental effect it is not the
directed intention of the act, and in cases whieedridividual is resident in an EU Member
State even that incidental effect will not be preS$é Poiares Maduro’s interpretation of
Article 301 is thus that it does not require thetnietion of relations with third countries as a
direct objective of the measure as long as it canidentified as a necessary, albeit
incidental, effect. The problem here is that thedirig of the Article does seem to suggest
that third countries are indeed its target in #@se of objective as well as effect; the French
version of Article 301 makes it clearer perhapsttiee English that the act must be directed
or aimed at a third country: ‘une action de la Camautévisant ainterrompre ou a réduire

... les relations économiques avec un ou plusiews pers’?

Halberstam and Stein argue that althoughspecific intentof Regulation 881/2001 may
not be to restrict economic relations with a tlgodintry, it might be regarded as having that
general intentwhich ‘implies more than the mere consideratibérinoidental effects’ and
that an ‘expansive reading’ of Article 301 whiclgué&es only a general intent towards third
countries is in line with the history of Article BQits purpose being to provide a firm legal
basis for implementation of UNSC resolutiotfsHowever true this latter point may be, and
even if a general intent were regarded as suffid@nArticle 301, there still seems to be a
difficulty in finding even a general intent to tatga third country in the case of the counter-
terrorist sanctions. The impetus behind the UNS@ne is precisely the fact that the
terrorist groups targeted are international andassbciated with any specific country, EU
Member State or otherwise. It would seem that alfinosanctions against individuals
connected to a third country regime may be impjiedivered by Article 301 as a necessary
means of restricting relations with that counttydaes not seem possible to fit restrictive
measures on individuals without such a link to iedtlcountry into the actual wording of
Article 301.

It is of course by no means unusual for the Coutbok beyond the actual wording of a
Treaty provision to its underlying purpose. To tgket one example from the field of
counter-terrorism, irsegithe Court was prepared to interpret Article 35 T&tJgiving it

the jurisdiction to give a preliminary ruling onetlvalidity of a common position adopted
under Title VI TEU, on the ground that the intentiaf the provision (and of the preliminary
ruling procedure in general) was to allow a revigiwalidity of all measures designed to

% The Al Barakaat International Foundation, for ex@Emfs based in Sweden. As we have seen, Reg 8811/200
makes no distinction based on residence. The AdeoGeneral argues (at para 13) that the Regulasion
directed ‘predominantly’ at individuals and entitieutside the EU, with the implication that thosthim the EU

are only an incidental component and thus do netine be covered by the legal base. However tlenba
between those within and those outside the EU tiseatablished by the Regulation itself and couldhgeaat
any time depending on the listing process withia N system; it can hardly be said that gredominant
purposeof the Regulation is to target individuals and tgi within third countries even though that might
happen to be the case on its initial adoption.

% Emphasis added. In the English the action is sirtiplinterrupt or to reduce ... economic relationishvone
or more third countries’. Article 60(1) also refle@ sense of direction or purpose: the Council ‘astsegards’
(a I'égard) the third countries.

% D Halberstam and E Stein, ‘The United Nations, Bueopean Union, and the King of Sweden: Economic
Sanctions and Individual Rights in a Plural Worldl€’ (2009) 46 Common Market Law Rev. 13 at 41-42.
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produce legal effects in relation to third parfileould not Article 301 be interpreted
according to its teleology rather than its stricreing? The ECJ itself puts the history of
Articles 301 and 60 in the context of the prior o§drticle 133 to implement UN sanctions
(and autonomous sanctions), ‘entrusting to the Conity the implementation of actions
decided on in the context of European politicalpmration’?® They are the extension of a
practice which is now being extended further. Wthah is the teleology of Article 3017 Is
it essentially about the Community’s relations withird countries or it is about
implementing UNSC resolutions — and EU foreign ppldecisions — by using efficient
Community instruments? Is tlessentialpurpose of Article 301 restrictive measures of an
economic nature against third countries, or simastrictive measures of an economic
nature? The position of Article 301 (immediatelyldwing Article 300, on concluding
agreements with third countries) and the contexfmdicle 60, which is the movement of
capital between countries, suggest the former easaps does the prior use of Article 133
for the same purposes. Nevertheless the ECJ ssggespossibility of a different approach
by identifying the provision as expressing an ‘irdplunderlying objective’ defined in more
general terms:ithe efficient use of a Community instrument to é@mant restrictive
measures of an economic nature decided on undeCE®P*° Poiares Maduro, basing
himself on aneffet utileargument, says that he ‘fails to see’ why Arti8@l should be
interpreted more narrowly than the CFSP decisiorintpose economic and financial
sanctions against non-State actors. For the Chough, this underlying objective is a pre-
condition for the use of the flexibility clause,treobasis for implying powers directly from
Article 301 In its view Articles 301 and 60 do share with Begulation a scopetione
materiale in the sense of restrictive measures of an ecanand financial nature, but this
scope does not extend to individuals without anyneation to the governing regime of a
third country.

Although the Court refuses to use the underlyirtgpmale of Article 301 as a basis for
extending its application without the help of Alic308, the identification of this general
objective suggests that it could perhaps be dohis. Would not be to argue that in some
way the freezing of individuals’ assetsan example o restriction of economic relations
with third countries. It would require an intergon of Article 301 that places relations
with third countries as an inessential elementhef tcompetence. It looks beyond not only
the words of Article 301 but also beyond its imnageipurpose, to what is deemed to be its
underlying rationale. It also differs from the E€Preferred solution, combining Article
301 with Article 308: the difference between finglia competence within an explicit
power-conferring provision and using the ‘residaiause’ that is Article 308, with all that
follows in terms of different decision-making procees.

D. Constitutional Considerations

Is it constitutionally preferable to derive Commiyncompetence from such an expansive
reading of the substantive legal base, as compeitedeliance on Article 308?

As the Court points out, including Article 308 ihet legal base allows the European
Parliament to play a role (albeit consultative gnivhereas this is not possible under
Articles 301 and 60 — and in this instance, thatllishe more desirable as the measures are

9’See n 60 above.

% Case C-402/05 Radi v Council and Commissipn 2 above, para 215.
% |bid. para 226.

190 hid. para 216.
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specifically aimed at individuaf$® On the other hand Article 308 should only be used
where the Treaty has not provided the necessargizoand its use in other cases where it is
not strictly needed may distort the decision-makprgcesses laid down in the specific
power-conferring provision. The Member States, exfters of the Treaty, laid down a
procedure for economic sanctions linked to CFSPsorea which was designed to allow for
swift action (normally adopted on the same dayhasGommon Position). The addition of
Article 308 not only involves the European Parliamét results in unanimous voting in the
Council, as opposed to qualified majority voting. &ddition, as we have seen, the
construction of the Community objective necessaryAfrticle 308 rests on unstable ground
and there are good constitutional reasons, as ot @self recognizes, for taking care that
Article 308 is not used as a substitute for Treatyendment?? Insofar as a poweran be
derived from an underlying EC Treaty objective ttbbjective, and therefore the power to
act, is based on Articles 301 and 60 themselvesnratdArticle 308; thus if there is a
Community competence to adopt the Regulation itvdsrfrom Articles 301 and 60, and the
very argument intended to establish the preconditar applying Article 308 tends to
suggest that it is in fact unnecessary.

However there is no doubt that this alternativeeda Community competence — to imply a
very broad objective into Article 301 and then tdemd its scope to measures with no
reference to relations with third countries — pustiee concept of implied powers very far,
probably too far if we take the concept of confdrppwers seriously. The gap between the
measure adopted and the measure originally endsiaggist too broad. In addition, the
quasi-penal nature of individual sanctions milisaggainst an extensive interpretation of
Articles 301 and 60 to create what is effectivelynew competenc€® Thus a better
conclusion, given the important implications of arding the reach of economic sanctions
to target individuals, is that the currently avhitalegal bases do not provide a Community
competence and that a (new or amended) explical Ibgse is needed. Failing that,
individual sanctions may be implemented by MembeateS themselves following a CFSP
Common Position (in the same way as a visa or aan.

Why was this solution not chosen? The Court’s agjfiess to find a path to Community
competence tells us something about its visiorhefrelationship between the pillars and is
in line with its recent case law on this pointKadi the Court insists that Article 308 cannot
be used in order to achieve CFSP objectives, laut definesCommunityobjectives in such

a way as to allow the use of a Community instrunfientounter-terrorism purposes. In the
Small Arms and Light Weaponase the ECJ held that one effect of Article 4TUMa&s to
require the use of an EC development instrumergctieve objectives that are security-
based as much as they are development-B&5éu.both cases Community competence
prevails. InSmall Arms and Light Weapoitsprevails not only over a CFSP act but also
over the possibility of a joint EC/CFSP legal basdadi it prevails over the possibility of
a CFSP act being implemented directly by MembeteStdn both cases the Court stresses
both the autonomy of the EC legal order with respecdhe CFSP and the ability of the
Community legal order to respond to new securigllenges.

There is a further constitutional irony here. Altlgh a result that the Community had no

101 pid. para 235.

192 |bid. paras 203 and 224; see also Opinion 1/99¢LECR 1-01759, para 30.
103 5ee n. 89 above, at 389.

104 Ccase C-91/080mmission v Coundj2008] ECR 1-03651.
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competence appears constitutionally more cautithespossibility of judicial protection for
individuals in the Community system would therelayd been much reduced. Unlike third
pillar sanctions, sanctions based on the secordr @lone are not currently subject to
judicial review by the Community Court¥ Both these points were recognized by
implication by the Member States in drafting then€id@utional Treaty, and then the Treaty
of Lisbon. This both amends the legal base to gelan explicit reference to individuals,
and provides for judicial review of such measures.

5. The Impact of the Lisbon Treaty

To complete the picture let us look briefly at thpact of the Treaty of Lisbon on the issue
of Community competence to adopt smart sanctions.

A new provision on economic and financial sanctjaeplacing Articles 301 and 60, will
provide an explicit legal basis for sanctions agamatural or legal persons, groups and non-
State entities as well as Stat¥sThe current two-stage approach of CFSP decision
followed by Community Regulation will be retainelthaugh the names of the legal acts
will be changed. The proposal for the measure a&doptder Article 215 TFEU will be a
joint one from the Commission and the High Reprtsgem® of the Union for Foreign
Affairs and Security Policy, and the Council wilttaby qualified majority vote. The
European Parliament is to be informed but has nmdbpart in the proces$’ As far as
individuals are concerned the Article provides dinfpr ‘restrictive measures’, leaving the
choice of legal act and type of measure to the Cibuhhe new Article will also provide
that all acts adopted under this provision ‘shaltlude necessary provisions on legal
safeguards’.

Although the Treaty of Lisbon would retain the @ntrexclusion of the Court’s jurisdiction
over the CFSP®? a significant exception is provided to allow judicreview of decisions
providing for restrictive measures against natardégal persons adopted by the Council on
the basis of CFSP competence. The framing of theemion is wider than measures
adopted under Article 215 TFEU and would includstiietive measures adopted by CFSP
decision that are not implemented via the TFEU, ditdctly by the Member States, such
visa bans.

In addition to this procedure, a new legal baseb®®s added to Title V of Part Il of the

TFEU, on the Area of Freedom, Security and Jugti¢eSJ), to be used in the context of
preventing and combating terrorisf.These measures are not explicitly directly atdthir

countries, they involve the freezing of assets mgdao individuals or non-State entities and
they do not require a prior CFSP decision:

Where necessary to achieve the objectives set rouAriicle 67, as regards

195 For judicial review of third pillar sanctions, sees0 above; for discussion of the responsibiliésational
courts faced with the lack of possibility of juditreview at Community level see Case T-2530Rafiq Ayadi
v Council[2006] ECR 11-02139, on appeal to ECJ as case C-8@/@ending.

106 Article 215 Treaty on the Functioning of the EUFEU). This provision is in Part V of the TFEU, on
external action.

197 The measure adopted by the Council is thus nde¢gslative act’ within the meaning of Art 289 TFEU
however the Council has discretion as to the forrmeasure and may adopt a ‘legal act’ in the forma of
regulation, directive or decision: Arts 296 and @)7TFEU.

108 Article 275 TFEU.
109 Article 75 TFEU.
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preventing and combating terrorism and related viliets, the European
Parliament and the Council, acting by means oflegguns in accordance with the
ordinary legislative procedure, shall define a feavark for administrative
measures with regard to capital movements and patgmsuch as the freezing of
funds, financial assets or economic gains belondgmgor owned or held by,
natural or legal persons, groups or non-Stateiesitit

The Council, on a proposal from the Commission]lsdidopt measures to implement the
framework referred to in the first paragraph.

The acts referred to in this Article shall inclutiecessary provisions on legal safeguards.

The framework regulations are to be adopted byditunary legislative procedure (co-
decision by the European Parliament and Counaiplementation is then by Council act
without Parliamentary involvement. Measures adomtedhis basis are subject to judicial
review as is normal for regulations and implememtiecisions’°

The relationship between the two provisions, whitave different decision-making
procedures, is unclear. The scope of Article 75 OR& more defined, relating to capital
movements and payments, and is restricted to ihaials, whereas Article 215 TFEU
provides for all types of restrictive measure alab aneasures against third countries. It
could therefore be argued that Article 75 i specialisas far as financial sanctions are
concerned with other individualized sanctions (sashvisa bans?) falling within Article
215. Or that Article 75 is to be used for measwbgch form part of the EU’s counter-
terrorism policy. On the other hand, Article 215fiamind among the external relations
provisions of the TFEU, whereas Article 75 is pthedgthin the AFSJ; so although neither
provision is expressly limited in this way it coud@ argued that Article 215 is intended to
be used against persons engaged in activitiesdeutiie EU, whereas measures against
those active (only?) in the EU should be based idicla 75.

The choice of legal base is significant, not Idastthe European Parliament. In addition,
Article 215 presupposes a CFSP decision and thatyref Lisbon has established a
principle of ‘equal but separate’ to define theatieinship between the CFSP and other
Union policies. Under Article 40 TEU:

The implementation of the common foreign and ségwolicy shall not affect the

application of the procedures and the extent ofpitneers of the institutions laid

down by the Treaties for the exercise of the Untompetences referred to in
Articles 3 to 6 of the Treaty on the Functioningleé European Union.

Similarly, the implementation of the policies lidten those Articles shall not affect the
application of the procedures and the extent ofpivgers of the institutions laid down by
the Treaties for the exercise of the Union compmtemnder this Chapter.

Thus it could be argued that a measure adopted urtlele 75 TFEU which should have

been adopted on the basis of a CFSP decision &getth Article 215 TFEU ‘affects’ the

procedural and institutional balance contrary ttiode 40 TEU (and vice versa). A clear
means of differentiating between the two will hawdoe found. What of the kind of measure
envisaged in Article 4 of Common Position 2001/@H%P, i.e. a measure involving police
cooperation? At present this common position isetasn a joint second and third pillar
legal base. Under the Treaty of Lisbon the thidthpidimension is covered by chapter 5
(police cooperation) of the AFSJ Title V in Paitdf the TFEU, and action might be taken
under Article 87 TFEU. Article 40 TEU suggests tltatvould no longer be possible to

110 Note the amendment of Art 230(4) EC (Art 263 TFEtproaden the standing rules for individuals.
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adopt such a measure under the CFSP, the AFS&immmimust be used instead.

Finally we may note that under the Treaty of Lisbarticle 308 EC, which will become
Article 352 TFEU, is amended so as to codify (dlimobably for different reasons) an
aspect of the ECJ ruling Kadi. Article 352(4) TFEU provides that it cannot be disas a
basis for attaining objectives pertaining to’ th€3P, and that acts adopted under this
provision are to respect the limits set out in &ei40(2) TEU (that is, they are not to affect
CFSP powers). No attempt is made to define ‘objestipertaining to’ the CFSP and one
reform brought about by the Treaty of Lisbon isgadher together in one provision all the
Union’s objectives relating to external action witih in this instance distinguishing between
the CFSP and other external policiEsAs the reference to Article 40(2) TEU makes clear,
this particular provision is designed more to pcotie specificity of the Union’'s CFSP
powers from encroachment via the ‘flexibility claushan to prevent ‘competence creep’,
an over-expansion of Union powers. We have sednttigaautonomy of the Community
legal order lies at the heart of tadi judgment, including those parts of it which dedthw
competence and legal base. As the Community ledal anerges into the Union legal order
the Court will be faced with defining its autonoimynew ways.

11 Art 21 TEU; see also Arts 3(5) TEU and Art 205 TFE
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Takis Tridima$

1. Introduction

In the EU’s flawed system of governance, democrticgls solace in judicial review.
Perhaps no other case in the history of the Edtilies this better than the judgment of the
ECJ inKadi and Al Barakaat v Councll The judgment is important for a number of
reasons. First, it shows how the European Commumigtes to the world beyond its
borders. It is in fact the most important judgmewver delivered by the ECJ on the
relationship between Community and internationat. l&econdly, it makes important
pronouncements of principle in relation to the cetepce of the Community and the scope
of fundamental rights protection under Community.ldn its judgment, the ECJ held that
the Community has competence to adopt economidisaaaot only against states but also
against individuals. It also held that UN Secuf@guncil resolutions are binding only in
international law and cannot take precedence dveiCommunity’s internal standards for
the protection of fundamental rights. On the bagithose findings, the ECJ reversed the
judgment of the CFI under appeahnd annulled the contested regulation which
implemented a SC resolution.

In relation to competence and the reception ofrivaional law, the ECJ's approach is
decidedly ‘sovereignist’. In relation to fundamdntehts protection, it is unmistakably
liberal. The underlying values of the judgment aespect for liberal democracy and
Community empowerment. These values are by no maafiasniliar to the ECJ but it has
not expressed them so confidently since its semijo@lgment in Internationale
Handelsgesellschalt The present author has attempted to analyse iail diée ECJ
judgment inKadi and the case law of the CFI on economic sanctitsesvaere' This paper
seeks to highlight selective aspects of the judgrireKadi focusing in particular on three
issues: community competence, the reception ofriat®nal law in the EU legal order, and
the protection of fundamental rights. It also seekexamine briefly the case law of the CFl
on Community sanctions with particular referencétsgudgment inOMPI I1° which was
delivered after the ECJ’s judgmentKiadi.

The origins ofKadi and Al Barakaatie in counter-terrorism measures adopted by the U
Security Council. Before the collapse of the Talilvagime, the Security Council adopted
two resolutionSrequiring all member states to freeze the fundsaiher financial resources
owned or controlled by the Taliban and their assges. The Security Council also set up a

YProfessor of Law, Queen Mary, University of London

! Joined Cases C-402/05 P & C-415/05KBdi & Al Barakaat International Foundation v Coundind
Commissionjudgment of 3 September 2008.

2 Case T-315/0Kadi v Council and Commissiof2005] ECR 11-3649 Case T-306/0dusuf and Al Barakaat
International Foundatiorv Council and Commissiof2005] ECR 11-3533

8 Case 11/7(nternationale Handelsgesellsch&f970] ECR 1125.

4 T. Tridimas and J.A. Gutierrez-Fons, EU Law, Inteional Law and Economic Sanctions against Tesmari
The Judiciary in Distress? (2008) 32 Fordham Irggomal Law Journal 901.

5 Case T- 256/0People’s Mojahedin Orgnaisation of Iran v CouncilM®I 11), judgment of 23 October 2008.
% Security Council Resolution 1267 (1999), 15 Octd#99, and Resolution 1333 (2000), 19 December 2000.
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Sanctions Committee which was responsible, iniar &dr drawing up a list of persons and
entities whose funds would be frozen pursuant & régssolutions. Taking the view that
action by the Community was necessary to implenteege resolutions, the EU Council
adopted two CFSP Common Positibmgich were, in turn, implemented by two Council
Regulation$adopted on the basis of Articles 60 and 301 EC.

After the collapse of the Taliban regime, the Sigu€Council adopted two further
resolution&’ which also provided for the freezing of funds hhts time, they were directed
against Osama bin Laden, members of Al-Qaeda nkjvemd the Taliban. Since they no
longer controlled the government of Afghanistam, tesolutions in question targeted solely
non-state actors. Those resolutions were also mmaiéed at EU level. The Council adopted
two new CFSP common positidhsvhich were implemented respectively by Council
Regulations 881/2002/E€and 561/2003/E€. This time, the Council relied as the legal
basis for the adoption of the regulations not amyArticles 60 and 301 but also on Article
308 EC. The Sanctions Committee amended and suppteththe sanctions list a number
of times and, each time, the amendments were utextiin Community law by respective
amendments to the Community regulations.

In Kadi and Al Barakaat the applicants were respectively a Saudi Arabiathonal and a

Swedish national who had been included in the ltstsvn up by the UN Sanctions
Committee and, consequently, in the lists incoratain implementing Community

regulations. They brought proceedings before thé g&eking the annulment of those
regulations alleging breach of their fundamentghts, namely, the right to a fair hearing,
the right to respect of property, and the righeftective judicial review.

2. EC Competence: The Revolving Door of Article 30BC

The first issue that the Community judiciary hadytapple with was competence: Does the
Community have competence to adopt economic sarsctigainst individuals? Both the
CFI and the ECJ found that the contested sanctionsl be adopted on the combined legal
basis of Articles 301, 60 and 308, but reachedrémilt on the basis of different reasoning.
Advocate General Maduro opined that Articles 30dl &0 provided sufficient legal basis
for the measure.

At first instance, the CFI held that, since thecsians targeted individuals who were neither
associated with the incumbent government nor halcs livith a particular territory, there
was no sufficient link between the targeted indirils and a third country and therefore,

" The Sanctions Committee was established by Resnla267 (1999).

8 Common Position 1999/727/CFSP concerning restrictieasures against the Taliban, OJ 1999, L 2944, an
Common Position 2001/154/CFSP concerning additioesttictive measures against the Taliban and amgndi
Common Position 96/746/CFSP, OJ 2001, L 057/1.

9 Regulation (EC) No 337/2000, OJ 2000, L 43/1; ReipiaEC) No 467/2001, OJ 2001, L 067/1.

10 Security Council Resolution 1390 (2002) of 28 Jap@&02 and Security Council Resolution 1453 (2002) of
24 December 2002.

11 Common Position 2002/402/CFSP, OJ 2002, L 139/4;@maimon Position 2003/140/CFSP, OJ 2003, L
53/62.

12 Council Regulation (EC) No 881/2002, OJ 2002, L 139/9
13 Council Regulation (EC) No 561/2003, OJ 2003, L 82/1.
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Articles 301 and 60 EC could not by themselves emgpothe Community to impose
sanctions?

It considered, nevertheless, that Community conmmetecould be established with the
assistance of Article 308 as a joint legal basipointed out that Articles 60 and 301 EC are
wholly special provisions in that they enable theutxcil to take action to achieve the
objectives not of the Community but of the Uniomdér Article 3 TEU, the Union is to be
served by a single institutional framework and easthe consistency of its external
activities as a whole. Just as all the powers plexyifor by the EC Treaty may prove to be
insufficient to allow the institutions to act indar to attain one of the objectives of the
Community, so the powers to impose economic sametovided for by Articles 60 EC
and 301 EC may prove to be insufficient to allow thstitutions to attain the objective of
the CFSP. There are therefore good grounds forpéingethat, in the specific context
contemplated by Articles 60 EC and 301 EC, recotosbe additional legal basis of Article
30815EC is justified for the sake of the requiremehtonsistency laid down in Article 3
EU.

On appeal, Advocate General Maduro rejected thérery of recourse to Article 308 but
opined that Articles 60 and 301 EC are by themseklgfficient legal bases. First, he
employed a textual argument. He pointed out thatdhly requirement provided for in
Articles 301 and 60 is that the Community measacisgpted thereunder must interrupt or
reduce economic relations with third countries. Theaty does not regulate what shape the
measures should take, who should be the targethor stould bear their burdéhHe
reasoned that, by adopting sanctions against eshtiticated in third countries, economic
relations between the Community and these counties also inevitably affected.
Secondly, he argued that the CFI's restrictive irepdf Article 301 deprived it of much of
its practical use as it disabled the Community frtapting to modern, mutating threats to
international peace and security.

The ECJ found the Advocate General’'s reasoning nwigoing. It held that the contested
sanctions could not be adopted solely on the lmdsAsticles 60 and 301 EC since they did
not bear any link to the governing regime of adhiountry. The essential purpose and
object of the contested regulation was to combirimational terrorism and not to affect
economic relations between the Community and thid tountries where the listed persons
were located®

The ECJ took the view that the contested sanctonil be adopted on the combined legal
basis of Articles 60, 301 and 308 EC but for reasdifferent from those accepted by the
CFI. It found the bridge rationale of the CFI laui First, it held that, although Articles 60
and 301 establish a bridge between the impositi@canomic sanctions by the Community
and CFSP objectives, such bridge does not extenth&r provisions of the Treaty. Action
under Article 308 can only be undertaken in oraeattain one of the objectives of the
Community which cannot be regarded as includingottjectives of the CFSB.Secondly,
the Court took the view that recourse to Articlé83@ould run counter to the inter-pillar

14 CFI judgment irkadi, op.cit., n. 3, paras 93-97.

15 bid, paras 127-128.

18 Opinion of Maduro AGop.cit, para 12.

7 |bid, para 13.

18 ECJ judgment iKadi, op.cit., n. 2, paras 166-169.
19 |bid., paras 197-201.
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nature of the Union. The constitutional architeetaf the pillars, as intended by the framers
of the Treaties, militated against any extensiorthef bridge to articles of the EC Treaty
other than those which explicitly created a [fkFinally, employing the rationale of
Opinion 2/94% it held that Article 308 EC, being an integraltpaifran institutional system
based on the principle of enumerated competenaesot serve as a basis for widening the
scope of Community powers beyond the framework teckdy the Treaty provisions
defining its tasks and activitiés.

Despite the above, the ECJ found that Article 3@8 worrectly included in the legal basis
of the contested regulation. It reasoned thatpatth Articles 60 and 301 authorized only
sanctions against states, recourse to Article 808Ide made to extend their limited ambit
ratione materiae provided that the other conditions for its apfitisy were satisfied?
Inasmuch as they provide for Community powers tpdge economic sanctions in order to
implement CFSP action, Articles 60 and 301 are é®pression of an implicit and
underlying Community objective, namely that ‘of nrakit possible to adopt such measures
through the efficient use of a Community instruméhtThis, the Court held, was a
Community objective for the purposes of which thsidual clause of Article 308 can be
utilized. The Court also found that the second @@ of Article 308, namely that the
measure must relate to the operation of the conmmanket, was also fulfilled so that it was
possible to adopt the contested regulation on #séslof the combined basis of Articles 60,
301 and 308 EC.

The reasoning of the ECJ is problematic. The Cappears to draw a distinction between
the ultimate objectives pursued by the underlyifgSE common position, which was to
maintain international peace and security, and parsg¢e, instrumental, objective of the
contested regulation, namely to prevent certairsqres associated with terrorism from
having at their disposal economic resources. Tls¢indtion between objectives which
coexist at separate levels allows Article 308 taubed as a revolving door. Whilst Article
308 could not be utilized to fulfil directly therdt, it could be utilized to fulfil the second.
The Community objective pursued, in fulfilment ohiah Article 308 could be resorted to,
was not to combat terrorism but to make it possibl@adopt the measures envisaged by
Article 60 and 301 ‘through the efficient use dEammunity instrument® This distinction
however appears to put the cart before the holfsésticles 60 and 301 only authorize the
imposition of sanctions against states, as the tGonoclaimed that they do, how can it be
said that their objectives include the impositidrsanctions against individuals? In effect,
the Court’s reasoning confuses means with objextared is self-contradictory. The ECJ
indirectly allows Article 308 to be elevated to amter-pillar legal basis, thereby
undermining its earlier finding that Article 308ntet be used to pursue CFSP objectives.

There is a second aspect of the Court’s reasonhighwappears unconvincing. The Court
held that the second condition for the applicatbrirticle 308, namely that the measure
must relate to the operation of the common markeg satisfied. It held that, if economic
sanctions were imposed unilaterally by each Mengiate, the multiplication of national

2 |bid, para 202.

21 Opinion 2/94on the Accession of the EC to the ECH896] ECR 1-1759.
2 ECJ judgment iadi, op.cit., para 203.

2 |bid, para 216.

24 bid, para 226.

% |bid.
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measures might affect the operation of the commarket. Such measures could affect
interstate trade, especially the movement of chmtad payments and the right of
establishment. In addition, they could create disins of competition, since any
differences between state sanctions could opeoatket advantage or disadvantage of the
competitive position of certain economic operafors.

This reasoning does not appear persuasive fordif@ving reasons. The purpose of the
sanctions is clearly not to regulate the commorkatasut to combat terrorism. Any effects
that they may have on free movement are incidelmalefining the scope of harmonization
action under Article 95 EC, the ECJ has held thared must be a need to eliminate
substantial or ‘appreciable’ distortions in compeeti?’ In the present case, there is scant
evidence that such distortions might arise in theeace of Community legislation and, in
any event, the Court did not attempt to engageniniaquiry to determine the threshold of
appreciability. Similarly, under established case,la mere risk of disparities between
national rules and a theoretical risk of obstadiesfree movement or distortions of
competition is not sufficient to justify the use Aiticle 952% Although recourse to Article
95 EC is possible if the aim is to prevent the eyaeece of future obstacles to trade resulting
from multifarious development of national laws, #wergence of such obstacles must be
likely and the measure in question must be desigoqatevent therf® It does not appear
that the contested regulation iadi fulfils this test. As the CFI pointed out, the
implementation of the SC resolutions by the Menftates would not pose a serious danger
of discrepancies in the application of sanctiors. éhe thing, the SC resolutions contained
clear, precise and detailed definitions and ohluget that left scarcely any room for
interpretation. For another, the importance ofshactions was so great that there was no
reasonable danger of inconsistent applicationeanttional levef® Taken at face value, the
ECJ’s rationale ifKadi suggests that the threshold which triggers theieadn of Article
308, a residual provision, is much lower than tmeghold which triggers Article 95, the
main internal market tool of the Treaty.

The final argument used by the Court also raisgsctibns. The Court held that adding
Article 308 to the legal basis of the contestedil&ipn enables the European Parliament to
take part in the decision-making process wheredislés 60 and 301 provide for no such
role for the Parliament. This argument echdésnium Dioxidé" and recognizes the
democratic deficit in the imposition of sanctiofids however not capable of triggering the
applicatigcz)n of Article 308 or any other legal basisere its substantive conditions are not
fulfilled.

2% |bid, para 230.
27 C-376/98Germany v Parliament and Council (Tobacco | c486P0] ECR 1-8419, para 106.

2 Case C-380/08ermany v Parliament and CoundTobacco licase), judgment of 12 December 2006, para
37; Joined cases C-154/@4d C-155/04The Queen, Alliance for Natural Health Nutri-LinkdL¥ Secretary of
State for Healtj2005] ECR 1-645XVitamins casg para 28.

2 see e.gTobacco licase, op.cit., paras 39 & 41; Case C-37M@therlands/ Parliament and Counc{2001]
ECR 1-7079, para 15fitamins casgop.cit., para 29.

30 See CFI judgment iKadi, op.cit., n. 3, para 113.
81 Case C-300/8@ommission v Council (Titanium Dioxidg991] ECR 1-2867.

32 Cf Case C-155/9Commissiorv Council (Waste Disposal Directive casg)993] ECR 1-939 where the ECJ
distinguishedTitanium Dioxideand placed limits on the argument of democracy. Phbsitioning of this
argument in the body of the judgmentKadi also appears somewhat odd. It is included in pa&gds a last,
subordinate, argument added almost as an aftertiioug
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Despite the above criticisms, one can understand fibm a policy perspective, it appears
preferable to take counter-terrorist action at Wmiather than at Member State level. The
making of counter-terrorist policy, its implemempat via binding legal measures, and its
actual enforcement stand a much higher chanceio§ lseiccessful if they are coordinated
at supra-national level. Terrorist financing, irrtfgalar, transcends national frontiers and
can be combated much more effectively by coorddhaietion rather than by isolated
measures taken by individual states. At a micrellel£U action enhances the Union’s
credentials as a powerful actor in foreign and sgcpolicy. It also serves the interests of
Member States in a number of ways. It providesfacient law-making mechanism for the
adoption of anti-terrorism measures. It also ndimra awkward questions or objections that
might be aired under national decision-making psees, offering the opportunity for
shifting the blame to the EU. In short, taking actiat Union level is more efficient,
politically expedient, and, most importantly, staradhigher chance to be effective. The EU
can thus be seen as the natural home for counterigt decision making.

From the legal point of view, as the Treaties stainthe moment: the issue of Community
competence is highly problematic aliddi can justly be seen as a borderline case. In view
of the language of Article 301, establishing Comityucompetence requires a leap of faith.
If such a leap is to be performed at all, it canpkeeformed more persuasively by relying
solely on Articles 60 and 301 rather than invokfgcle 308. There are four arguments in
favour of Community competence. First, as the Adtedseneral opined, the language of
Article 301 does not exclude the imposition of ¢enms against individuals. Secondly, a
historical interpretation of the provision suggesiat the authors of the Treaty had no
intention to exclude such sanctions. Thirdly, &dédgical and evolutionary interpretation
favours competence to impose sanctions against stad@- actors. Finally, such
interpretation appears suited to the nature ofchstBO1l as gasarelleprovision which
provides a bridge between the first and the sepdtzd.

As the CFI accepted, Article 301 was designed t@bknthe Community to comply with
international commitments of the Member Stateseesfly those undertaken under the
auspices of the URL. It is correct, as the ECJ pointed out, that arcegarrelation between
Article 41 of the UN Charter which authorizes thec&ity Council to adopt economic
sanctions and Article 301 cannot be drawn. The famivever, that Article 301 refers only
to the imposition of economic sanctions on thirdrdoies does not mean that the authors of
the Treaty purposefully excluded sanctions agaiust state organizations. At the time
when that provision was introduced by the TreatyEamopean Union, smart sanctions
simply did not exist as instruments of foreign ppf®

33 The discussion about competence would be otiogeeif.isbon Treaty came into force. Article 215¢2) the
Functioning of the European Union (TFEU) expreggignts the Council power to adopt restrictive messur
against individuals, groups and non-state groupshenbasis of a CFSP decision. Such measures can be
challenged by way of direct action: see ArticleR4TEU, as amended by the Lisbon Treaty, and Art&i15(2)
TFEU.

34 See CFI judgment iKadi, op.cit., n.3, para 202.

35 Article 41 authorises the UNSC to take measurestwhiay include complete or partial interruption of
economic relations’. Article 301, by contrast, refto ‘action by the Community to interrupt or taluee in part

or completely economic relationsith one or more third countrie{emphasis added). This difference in
terminology however is by no means conclusive.Roahe introduction of Article 301 by the TEU,oemmic
sanctions against third countries were imposedhenbasis of Article 133 EC on the common commercial
policy. That provision was designed to serve tradicy objectives and its use for the adoption afictions
pursuing foreign policy objectives was controvdrsiith the insertion of Article 301 EC, the drafieof the
TEU sought to avoid discrepancies between CFSP tlgsecand the implementing powers of the Community.
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If applied consistently, a narrow interpretationfficle 301 EC would appear to lead to
odd practical results. It would be possible for @@mmunity to impose sanctions on non-
state entities that finance a rogue regime or alrgtoup that exercises de facto control over
part of the territory of a country but, as soorttesrogue regime falls or the rebel group is
defeated, the Community would no longer be ablet@w the sanctions even if the targets
continued to pose a substantial and imminent thcetiite political stability of the country in
guestion. This would hardly be compatible with tieed to maintain international peace and
stability, which is one of the key objectives o&tBFSP and the underlying aim of Article
301 EC®*® In short, a narrow interpretation of Article 30bwld be based on a formalistic
distinction between state and private action whichuld not do justice to the forces that
shape the sources and exercise of political power.

Finally, from the humanitarian point of view, anldafrom the point of view of adverse
legal repercussions, it would be odd if it was pbee that Articles 301 and 60 EC enable
the Community to danore i.e. impose comprehensive sanctions against deanwhich
burden the whole of the population, but ress,i.e. adopt targeted sanctions against
specific groups. It may be retorted that this is Binguage of political expediency rather
than the language of law. Still, insofar as theppse of Article 301 as pasarelleis to
provide the means to achieve objectives, the raliioaf smart sanctions adds credence to a
purposive and evolutive interpretation of that psmn.

Thus, if it is to be accepted that the Communitg hampetence, it is submitted that the
appropriate basis should be found in Articles 316 @0 and that recourse to Article 308 EC
is superfluous. As Advocate General Maduro notetiickk 308 cannot serve as an inter-
pillar bridge. It is strictly an enabling provisiomhich provides the means but not the
objective®” Either, a measure targeting non-state actors cevitag the objectives of the
CFSP, in which case it can be adopted under Ar86lke EC, or it does not, in which case
Article 308 cannot be used as its basis. Increasinmegquantity of legal bases cannot
improve their quality.

3. The Effect of SC Resolutions in the Community Lgal Order

Once it was established that the Community had etemge to adopt the contested
sanctions, the next issue to consider was thetedfé8C resolutions in the Community legal
order. On this issue, the CFl and the ECJ took eidoally opposing views. The CFI

adopted an internationalist approach. It accegtativwhilst the Community is not bound by
the UN Charter by virtue of international laiv,is so bound by virtue of the EC Treaty
itself.® It based such primacy on the combined effects titles 307(1) and 297 EC and
the theory of substitutiof?. Article 307(1), which was central to the CFI's seaing, seeks

(Contd.)

Article 301 did not refer to non-state actors siatéhe time of its introduction smart sanctiongeveot used as
an instrument of foreign policy. See Zagel, Sanctions of the European Community: A CommentanAdn
301 TEC. Law of the European Union, Forthcoming Aalde at SSRN: http://ssrn.com/abstract=862024 and P
Koutrakos, EU International Relations Law, Hart, @08t 423-4.

38 A further argument in support of the view thatiélgs 301 and 60 EC are sufficient legal basihig these
provisions refer to ‘third countries’, as opposedthird states’. The term ‘countries’ is wider thestates’ and
appears to encompass the population rather thaty bl government or the concept of public powethie
sense oétat

7 Op.cit., n. 1, at para 15 of the Opinion.
38 CFI judgment irkadi, op.cit., paras 192, 203-204.
% This theory posits that, where under the EC Tredtie Community assumes powers previously exertiged
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to preserve the binding effect of internationalemgnents concluded by Member States
before they assumed obligations under the EC B®alihe CFI pointed out that, at the time
when they concluded the EC Treaty, the Member Statere bound by their obligations
under the UN Charter. Referringlttternational Fruit*® it held that, by concluding the EC
Treaty between them, the Member States could anster to the Community more powers
than they possessed or withdraw from their obligetito third countries under the UNIit
followed that the Community was under an obligatomespect Member States’ obligations
under the Charter. The CFI found that the bindiffgcé of the Charter barred it from
reviewing the validity of the contested regulatmmthe basis of Community law. Since the
regulation implemented a SC resolution, reviewhef former would inevitably carry with it
incidental review of the latter, which would be @napatible with the primacy of the
Charter. The CFI accepted however that SC resolsitimust observe the fundamental
peremptory provisions ofus cogensand proceeded to examine whether the contested
sanctions complied with therBy this construct, the CFI sought to reach a goloigiance.

It affirmed the primacy of the UN Charter over Couomity law whilst subjecting the
Security Council to principles endogenous to tlyalesystem at the apex of which it stands.
This reasoning however is neither logically ineviganor constitutionally secure.

The ECJ was less concerned with the primacy obUtdeCharter and more preoccupied with
reiterating the autonomy and constitutional creidshtof Community law. Invokind-es
Verts* it held that the Community is based on the ruléawf and that neither its Member
States nor its institutions can avoid review of ¢baformity of their acts with the EC Treaty
as the Community’s basic constitutional charter.tien stated that an international
agreement cannot affect the allocation of poweesdfiby the Treaties or the autonomy of
the Community legal systefi.lt emphasised that fundamental rights form angiratiepart

of the general principles of Community law and tbamnpliance with them issine qua non
for the lawfulness of Community actiéhOn that basis, it concluded that the obligations
imposed by an international agreement cannot hdne dffect of prejudicing the
constitutional principles of the EC TredfyThe ECJ’s approach is firmly a sovereignist
one. Asserting the ‘constitutional hegemoffybf EC law, it did not allow the primacy of
the UN Charter to perforate the constitutional spaicthe Community legal order making a
clear-cut distinction between the internationaligdtions of the Community and the effect
of Community norms, no matter their source, wita Community legal order.

The ECJ's approach is preferable. In contrast & dalgumentation of the CFI, neither
Article 307 nor Article 297 EC appears capable ifladiging the jurisdiction of the

(Contd.)

the Member States in an area governed by an intena& agreement, the provisions of that agreerbenbme
binding on the Community. It was developed by the ECIbined Cases 21-24/Titernational Fruit Company
NV and others v Produktschap voor Groenten en Fi9i72] ECR 1219.

40 0p.cit., n. 39.
1 CFI judgment irkadi, op.cit., n.2, para 188.
42 Case 294/88es Vertss Parliament[1986] ECR 1339, para 23.

43 ECJ judgment irKadi, op.cit., n.2, para 282 referring to Opinion 1]J29291] ECR 1-6079, paras 35 and 71,
and Case C-459/03ommissiorv Ireland [2006] ECR 1-4635, para 123.

44 |bid, paras 283-284 and see further Opinion 2¢8cit., para 34, and Case C-112®¢hmidbergef2003]
ECR I-5659, para 73.

45 |bid, para 285.

8 The expression is borrowed from P.J. Spiro, Tesatinternational Law, and Constitutional Rights 0@055
Stanford Law Review, 1999.
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Community courts to apply fundamental rights. Aetic 307(1) and 297 are exceptional
provisions of the Treaty which, under certain ctinds, authorize Member States to depart
from Community rules to serve international law ooitments. But they do not impose on
the Community an obligation to suspend the apptioabf fundamental constitutional
principles. It is simply not convincing to argueatlall tasks that the Member States, or the
Community in their lieu, are called upon to takeaay time in the future as a result of SC
resolutions areimpliciter exempted from the fundamental guarantees of Coritynlaw.

As Advocate General Maduro stated, Article 307 may grant SC resolutions with a
‘supra-constitutional’ status and render Communitgasures implementing UN law
immune from judicial revieW. In the light of article 6(1) EU, under no circumisce may
the Community depart from its founding principlés particular, respect for human rights
and fundamental freedoms. The case-law of the EGJd demonstrates its serious
commitment to the rule of law under which measuresreach of human rights are
excluded from the Community legal order. Thus, hreitArticle 297 nor Article 307 may
permit any derogations from the principles laid dow Article 6(1) TEU which form part
of the very foundations of the Community legal ortfe

Notably, the ECJ distinguished the situatiorKiadi from Behrami and Saramalff.In that
case, the ECtHR had dismissed the complaint ofipdicants that their Convention rights
had been violated by action undertaken during tbsao conflict. The action had been
undertaken by French, German and Norwegian nasoimathe service of UNMIK and
KFOR. The ECtHR found that the actions of the deéens states were directly attributable
to the UN which by a Security Council resolutiordhdelegated its powers to establish
international security and civil presences to UNMIKd KFOR In a deferential judgment,
the ECtHR attributed particular significance to thgerative nature of maintaining peace
and security as the principal aim of the UN and plosvers accorded to the SC under
Chapter VII to fulfil that aim. In doing so, it apared to concede that the aim of
maintaining peace and security and the uniquenksiseoUN takes priority or, at least,
conditions heavily the aims of the ECHR. ladi, the ECJ dismissed the relevance of
Behramion two grounds. First, it held that the legal dactual setting of the case was
fundamentally different and, secondly, it assertbé ideological autonomy of the
Community legal order. The Convention is designeeperate primarily as an interstate
agreement which creates obligations between thdr&dimg Parties at the international
level and provides only minimum protectithiThe EC Treaty, by contrast, has founded an
autonomous legal order, within which states as waglindividuals have immediate rights
and obligations and on the basis of which the B@Giliees respect for fundamental rights as
a ‘constitutional guaranteé®,

47 ECJ judgment ikadi, op.cit., n.1, para 304 of the ECJ's judgment andpseeMaduro AG at para. 25 of his
Opinion.

“8 |bid, paras 303-304.

49 Joined Case8ehrami and Behrami v. Frand@1412/01), andaramati v. France, Germany and Norway
(78166/01) (2007) 45 EHRR SE10. For other cases wtiereStrasbourg Court examines the relationship
between the Convention and the UN Charter or intemmalt more generally, see egl-Adsani v the United
Kingdom (35763/97) (2002) 34 EHRR 1Bankovié and Others v Belgium and 16 Other Contracting State
(52207/99) (2007) 44 E.H.R.R. SE 5

50 UNMIK was the United Nations Interim Administratidission in Kosovo and KFOR was the security force
established in Kosovo by UNSC Resolution 1244 (1999).

51 The EU Charter expressly views the Convention asiglig a minimum threshold, see Article 52.3
52 See the Opinion of Maduro AG, paras 21 and 37;taedECJ judgment at paras 316-317.
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There is no denying that there are important diffiees betweeBehramiandKadi. Whilst

the former involved actions directly attributabtethe UN, in the latter the Member States
acted as sovereign actors giving effect to SC utisnis> The ECtHR accepted as much in
Behrami,by distinguishing the case froBosphorus* Furthermore, the distinct feature of
Kadi is that the UN resolutions in issue were in famt general but concrete and individual
in nature, akin to national administrative actagsithey specified the persons to whom they
applied. This made the availability of judicial rew all the more imperative.

4. The Protection of Fundamental Rights

The different starting points of the CFl and theJEetermined respectively the intensity of
their fundamental rights inquiry. Since, underrégasoning, the primacy of the UN Charter
prevented review of the contested regulation on lihsis of EC standards, the CFI
proceeded to assess whether the regulation compliddthe principles of jus cogens and
came to the conclusion that it did. The ECJ, bytramh, subjected the sanctions to
unforgiving, full review on the basis of EC starkar

The CFIl appears to adopt a distinct notionux cogensArticle 53 of the 1969 Vienna
Convention on the Law of Treaties defings cogensas peremptory norms of general
international law which are accepted and recognizgdhe international community of
states as a whole as norms from which no derogatigermitted. In fact, the concept of
‘jus cogensis far from clear. Although it is accepted thatman rights fall within its scope,
disagreement persists as to the precise rightshwhiy be included thereunder. Kadi,
the applicant alleged that the contested reguldiamh breached the right to a fair hearing,
the right to property and the right to an effecijdicial review. Although these rights have
long been recognized as fundamental in the Commuegal order, it is by no means
obvious that they can be consideredj@s cogens In Kadi, the CFI followed a broad
understanding glus cogensencompassing under it all the rights pleadedhbyaipplicants.
In its reasoning, the function pfs cogensvas not to exclude rights which would otherwise
be applicable but to lower substantially the degrg@dicial scrutiny by pushing well back
the threshold of review.

The CFI found that none of the rights pleaded by &pplicants had been violated. In
relation to the right to property, it pointed otiat the measure pursued an objective of
fundamental public interest for the internationaimenunity. Freezing of funds was a
temporary precautionary measure which did not affex right to property as such but only
the use of financial assets. The CFl placed pdati@mphasis on the fact that the applicable
rules provided a derogation from the freezing ofdi®&l necessary to cover basic expenses
(e.g. foodstuffs, rent, and medicines) and thuy, degrading or inhuman treatment was
avoided®®

In relation to the right to be heard, the CFI diewdistinction between the right to a hearing
before the Council and before the Sanctions CoramitBefore the former, it held that such

53 There are also obvious differences betwiadi and Al Jedda Although in the latter the House of Lords
accepted that the actions of the British troops atir$hutable to the UK and not to the UN, the fattsetting
and the legislative framework of the case were &mentally different.

54 Bosphorus Hava Yollari Turizm ve Ticaret Anoiinieti v. Ireland(45036/98) (2006) 42 EHRR 1.
%5 CFI judgment irkadi, op.cit., n.2, para 241.
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right was not applicable since the Council did eajpy any discretion in implementing SC
resolutions’® As regards the procedure before the Sanctions Gieemthe CFI did
acknowledge that any opportunity for the applicempresent his views on the evidence
adduced against him was excluded. NonethelessCiigook the view that this was an
acceptable restriction given that what was at steke a temporary precautionary measure
restricting the availability of the applicant’s perty>’

Finally, in relation to the right of judicial rewie the CFI acknowledged that there was no
judicial remedy available to the applicant since 8ecurity Council had not established an
independent international court responsible fanguin actions brought against decisions of
the Sanctions Committee. It accepted however thatrésulting lacuna was not in itself

contrary tojus cogens®

The CFI saw the judicialization of diplomatic prciien as a way of compensating for the
lack of sufficient remedies and turned to naticr@lrts to fill the gap of judicial protection
left by its deference to the UNSC. It pointed dnattit is open to the persons concerned to
bring an action for judicial review based on doneektw against any wrongful refusal by
the national authorities to submit their case tcee tlsanctions Committee for
reconsideration’ Subsequently, ilyadf° and Hassart* which were decided before the
ECJ’s judgment irKadi, the CFI raised the standard by holding that the&0lutions did
not oppose to obligations stemming from generaiqgipies of EU law, pursuant to which
the Member States mustnsure, so far as possible, that the interested@es are put in a
position to put their point of view before the catgmt national authorities where they
present a request for their case to be reviewedhus, rediscovering the spirit d&go-
Quéré® the CFI required Member States to provide for giadireview of a refusal by
national authorities to take action with a viewgimaranteeing the diplomatic protection of
their national®'. It held that prompt state action before the SanstCommitted is required,
unless the state concerned puts forward sufficisagons justifying its refusal to act, which
are then submitted to the scrutiny of the judiciaffis ‘judicialization’ of diplomatic
protection, however, falls well short of the reguients of the right to judicial protection as
understood in Community law proper. The CFI's ogasg is, in effect, unconvincing
because it creates a huge crater in the rightdicial protection.

In contrast to the judgment of the CFI, the ECJppraach displays constitutional
confidence and distrust towards any invasion on phoeess. Recalling the spirit té#s
Verts® the Court began by stating that effective judipiatection is a general principle of
Community law which emanates from the constitutigreditions common to the Member
States and has been enshrined in Articles 6 araf it ECHR. It also referred by way of
supporting argument to Article 47 of the EU Chartdr Fundamental Rights, thus
continuing a recent tendency to view its provisiassa legitimate source of inspiratitin.

The Court held that the principle of judicial prctien requires that the Community
authorities must communicate to the persons cordettme grounds on which their names
have been included in the sanctions list. The requént to notify reasons serves both an
instrumental and a rule of law-based rationaleeribles those affected to defend their
rights and also facilitates the exercise of judicéview by the Court’ It agreed with the
CFI that, in the circumstances of the case, advanoanunication to the appellants of the
reasons for their inclusion in the sanctions l@tgranting them in advance the right to be

%8 |bid, paras 257-258.
57 |bid, paras 273-274.
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heard would prejudice the effectiveness of the thame. A freezing of assets order can only
be effective if it has an element of surprise aoddvance warning is given. The Court also
accepted that overriding public policy considemasio may militate against the
communication of certain matters to the personseoed and, therefore, against their
being heard® The ECJ thus impliedly recognized the need fortqmting information
derived from intelligence sources.

This did not mean, however, that the contestedtissrscwould be immune from judicial
review. This point was developed further by Advec&eneral Maduro, who rejected the
argument that the fight against terrorism is a itmal question’ unfit for judicial
determination. Whilst conceding that the ECJ oparah an increasingly interdependent
world where the authority of other internationaddles must be recognized, the Advocate
General highlighted that the Community judiciaryieat ‘turn its back on the fundamental
values® which it is bound to protect. Measures intendeduppress international terrorism
cannot enjoy judicial immunity, the reason beingtthhe political process is liable to
become overly responsive to immediate popular coscdeading the authorities to allay
the anxieties of the many at the expense of thsrigf a few’® This was echoed by the
Court which found that it was the judiciary’s taskapply techniques which accommodate,
on the one hand, legitimate security concerns altlweitnature and sources of information
taken into account in the adoption of the act coned and, on the other, the need to accord
the individual a sufficient measure of proceduratice.”* Accordingly, the balance lay in
mandating the Council to communicate inculpatoridence against the appellants either
concomitantly with the adoption of the contestegutation or within a reasonable period
thereafter. Owing to the Council’s failure to dq 8te ECJ ruled that the applicants’ right of

(Contd.)

%8 |bid, paras 287-290.

%9 |bid, para 270.

50 Case T-253/02yadi vCouncil, judgment of 12 July 2006.

61 Case T-49/04assan v Council and Commissigudgment of 12 July 2006.
%2 Ayadj 147Hassan117

53 C-263/02 RCommissiorv Jégo-Quérd2004] ECR 1-3425, In that case the ECJ called upembkr States to
fill the gap left by its restrictive interpretatiaf the conditions that must be fulfilled under iéle 230(4) EC in

order for individuals to havéocus standito seek judicial review of Community acts directigfore the

Community courts.

54 Ayadi 152Hassan 121
% Op.cit.

56 ECJ judgment ifkadi, op.cit., n.2, para 335; Charter of fundamental giftthe European Union, proclaimed
on 7 December 2000 in Nice, OJ 2000 C 364, p. 1.H®& broke its silence and referred to the Chartethfo

first time in Case C-540/0®arliament v Councjl judgment of 27 June 2006, para 38. For subsequent
references, see e.g. Case C-432AM#bet [2007] ECR 1-2271, para 37; Case C-303M&vocaten voor de
Wereld VZW v Leden van de Ministerraadigment of 3 May 2007, para 46; Case C-341/@%l un Partneri

Ltd v Svenska Byggnadsarbetareférbunfileigment of 18 December 2007, para 91.

%7 Ibid, paras 336-337. This dual rationale has reitarated in previous case law: See Case 222¢8¢ens and
Others [1987] ECR 4097, para 15; Joined Cases C-189/02 BQ2/D2 P, C-205/02 P to C-208/02 P and
C-213/02 PDansk Rgrindustri and OtheksCommissiorj2005] ECR 1-5425, paras 462 and 463.

%8 |bid, para 342.

5 Opinion of AG Maduro irKadi, para. 44
|bid, para. 45

"L ECJ judgment ifadi, op.cit., n.1, para. 344
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defence, particularly their right to be heard, baén violated. Further, since the Court was
deprived from investigating the evidence supporting freezing of assets, it could not
exercise review and, as a result, the right tocéffe judicial protection had also been
breached. The Court identified the source of viokaas being both the statutory framework
and the Council’s practice. Neither the contesegglilation nor the CFSP Common Position
which formed its basis provided for a procedure fbe notification of evidence;
furthermore, at no time did the Council inform #qgpellants of such evidence.

A distinct feature of the ECJ’s reasoning, whictiedentiates its approach from that of the
CFl, is that it conceded little ground to the seuot the security concerns, namely the fact
that the sanctions originated from the Security ri@du It accepted that the Community
must respect international law and, in that contattach ‘special importance’ to SC
resolutions? but this did not translate to granting any spestalus to Community measures
adopted to comply with such resolutions when reingwtheir compatibility with
fundamental rights. Similarly, the ECJ accepted thanust balance ‘legitimate security
concerns”™ and heed to ‘overriding considerations to do veittiety or the conduct of the
international relations of the Community and its rvber States’) but by doing so, it
emphasized the nature of the interests at stakerrtitan the SC as their ultimate exponent.
The judgment is euro-centric rather than intermetiist.

In relation to the right to property, the Courtated that it is not an absolute right and its
exercise may be restricted subject to two conditiduch restrictions must (a) pursue a
public interest objective and (b) meet the standsrgroportionality, i.e. they must not
constitute a disproportionate and intolerable fieteince impairing the very substance of the
right.”” The ECJ found that, in principle, such justificatiexisted. Drawing on the case-law
of the ECtHR, it acknowledged that the Communityidature enjoys agreat margin of
appreciation in choosing the means to attain public interdsjectives and ascertaining
their adequacy’ Referring to its judgment iBosphorug’ it stressed the importance of
adopting effective measures to combat terrorisprdter to maintain international peace and
security and accepted that such an imperative thgecnay justify even substantial
collateral effects obona fidethird parties. Accordingly, freezing of assetsaasieans of
counter-terrorism could not be qualified as a dipprtionate restriction on the right to
property. The Court took into account that, undee tJN sanctions scheme and the
Community legislation giving effect to it, the feeg of funds to cover certain basic
expenses could be lifted upon request of the affeqparties. Furthermore, the SC
resolutions provided for a mechanism of periodi@xamination of the sanctions imposed
and a procedure whereby affected parties could thir claims.

Nevertheless, the ECJ found that, as applied tiKadh, the contested regulation breached
the right to property because it violated due psscgtandards which are an integral part of

2 ECJ judgment ifkadi, op.cit., n.1, para 294.
3 |bid, para 344.
™ |bid, para 342.
S |bid, para 355.

8 See European Court of Human Rights, judgmedtAn Pye (Oxford) Ltd. and J.A. Pye (Oxford) Land .
United Kingdonof 30 August 2007Reports of Judgments and Decisi@®)7-0000, §8§ 55 and 75.

" Case C-84/98osphorus Hava Yollari Turizm ve Ticaret AS v Mimisfor Transport and the Attorney
General[1996] ECR-3935.
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that right’® In so far as it concerned Mr Kadi, the contestslitation was adopted without
furnishing any guarantee enabling him to put hisecto the competent authorities and
therefore constituted an unjustified encroachmeonthis right to property.

5. Process Rights and Community Sanctions

Process rights have been examined in more detaitddCFI in the context of anti-terrorist
sanctions imposed by the Community and not direbilythe UN. It is interesting to
examine in this context the judgment of the CHP@&ople’s Mojahedin Orgnaisation of Iran
(OMPI) v Council (OMPI Il case),79 which was deligd after the ECJ’s judgment in Kadi.
Before examining the judgment of the CFl, it iseszary to explain briefly its background.

The legislative setting in OMPI Il was different timat the contested sanctions list was not
adopted at UN level but by the Community institogoacting in implementation of SC
resolutions drafted in more general terms. In paldr, CFSP Common Position
2001/931,80 adopted to give effect to UNSC Resmiutl373(2001), mandated the
European Community to order the freezing of fundsl @ther economic resources of
persons, groups and entities listed in the Année Key provision of the Common Position
is Article 1(4), which states that the list in tAenex is to be drawn up on the basis of
precise information which indicates that a decidias been taken by a competent authority
in respect of the persons concerned, irrespecfivehether it relates to the instigation of
investigations or prosecution for a terrorist awgt,an attempt to perpetrate, participate or
facilitate such an act. The decision must be baseserious and credible evidence or clues,
or condemnation for such deeds. ‘Competent authdgtunderstood to mean a judicial
authority or, where judicial authorities have nompetence in the relevant area, an
equivalent authority. According to Article 1(6)etlmames of persons and entities in the list
in the Annex are to be reviewed at regular intenaald at least once every six months to
ensure that there are grounds for keeping theimeitist.

Common Paosition 2001/931 was transposed into Coritynianv by Council Regulation No
2580/200F" Article 2 of that Regulation provided for the fréey of assets of the persons,
groups and entities included in a sanctions lisictwhs to be determined by a Council
Decision. It also mandated the Council, acting bgnimity, to establish, review and amend
that list in accordance with the provisions laidviion Common Position 2001/931. Since
the initial sanctions list which was introduceddecember 200% the Council has adopted
various common positions and decisions updatingligie respectively provided by the
Common Position 2001/931 and Regulation No 258200

In a number of cases, organizations or individwelf® had been included in those lists
brought proceedings before the CFl seeking theiubment. The basic findings made by
the CFI may be summarized by reference to the jesgmn Organisation des

78 See, to that effect, the judgment of the Europ@amrt of Human Rights idokelav. Finland of 21 May 2002,
Reports of Judgments and Decisi@®92-1V, § 45 and case-law cited, and § 55.

SCase T- 256/0People’s Mojahedin Orgnaisation of Iran v CouncilM®I 11), judgment of 23 October 2008.
890J 2001 L 344/93.
81.0J 2001 L 344/70.

82 Council Decision 2001/927/EC of 27 December 20Qthbdishing the list provided for in Article 2(3) of
Council Regulation (EC) No 2580/2001, OJ 2001 L 344/83
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Modjahedines du people d’lran (OMPI) v Council (OMPcase)®® which was delivered
before the ECJ’s judgment ikadi. The CFI held that the Community standards for the
protection of fundamental rights applied in relatido the contested measures. It
distinguished the case frokadi on the ground that, iKadi, the Community institutions
had merely implemented resolutions of the Sec@ibyncil and decisions of its Sanctions
Committee which did not authorize the Communityptovide for any mechanism for the
examination of individual situations. @MPI |, by contrast, although SC Resolution 1373
(2001) provided that all states must freeze test@ssets, it did not specify individually the
persons and entities who were to be the subjeitteofanctions. Thus, the Community acts
which specifically applied the sanctions did notneowithin the exercise of Community
circumscribed powers and were not covered by tiveipte of primacy of UN law under
Article 103 of the UN Chartéf. They were therefore subject to review on the basis
fundamental rights standards as they apply in Confpiaw.

The CFI then proceeded to examine the requirenadritse right to a hearing, the duty to
give reasons and the right to judicial protectiomd dound that they were breached. The
applicant had not been notified of the evidencarsgjat before proceedings commenced.
Neither the initial decision to freeze its assais the subsequent decisions maintaining the
freezing mentioned the specific information or mialein the file, as required by Article
1(4) of Common Position 2001/931 showing that aisiels justifying its inclusion in the
disputed list had been taken by a national competahority. Similarly, the CFI found that
the requirement to state reasons had been violkiteldiced particular emphasis on the fact
that the complete lack of statement of reasonseprted it from exercising its function of
judicial review. A distinct feature of the case vihat, at the hearing, the Council and the
United Kingdom were not able to explain to the Goom the basis of which national
decision the contested decision had been adoptedCFI therefore was not in a position to
review the lawfulness of the contested decisiomtbHeumore, it stressed that the possibility
of communicating the reasons after the applicatiotihe Court has been filed cannot fulfil
the requirements of the right to a heafinghe statement of reasons must appear in the

contested decision or be provided ‘immediately ¢héier® and must be ‘actual and

specific’®’
The detailed examination @MPI | and the other judgments of the CFl is beyond tlopec
of this papef? Suffice it to make the following observations.

In OMPI |, the CFI had the opportunity to examine the requinetsiimposed by the right to

a hearing in a mixed procedure, i.e. one invohboth national and Community authorities.
It pointed out that, under Article 1(4) of CommoosRion 2001/931, the procedure leading
to a decision to freeze assets is taken at twddewvae national and the other Community.
In the first stage, a competent national authonityst take a decision that the party

8 Case T-228/0Drganisation des Modjahedines du people d'Iran (QMPCouncil [2006] ECR 11-4665; See
also Case T-253/0MONGRA-GEL judgment of 3 April 2008; Case T-229/@&man Ocalan on behalf of PKK
v Counci| judgment on 3 April 2008; Case T-327/88chting Al-Agsa v Coungijudgment of 11 July 2007;
Case T-47/0&ison v Counciljudgment of 11 July 2007.

84 OMPI I, op.cit., paras 99-102.

8 SeeOMPI |, op.cit., para 13%ONGRA-GELgp.cit., paras 99-101.
% KONGRA-GELpp.cit., para 102.

87 Al Asga opc.it., para 61.

8 For an analysis, see Tridimas & Gutierrez, opNiite that irKONGRA-GE| PKK andAl-Agsathe CFI also
annulled the contested sanctions but based itsrjedgsolely on breach of the right to reasoning.
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concerned is associated with terrorist acts. Themistbn must be based on serious and
credible evidence or clues. In the second stageCtuncil acting unanimously must decide

to include the party concerned in the list on thsi® of precise information which indicates

that such a national decision has been taken.

The CFI held that the right to a fair hearing mustsafeguarded primarily in the first stage,
i.e. before the national authorities. It is at thi@ge that the party concerned must be placed
in a position in which he can effectively preseig tiews on the evidence, subject to
possible restrictions on the right to a fair hegrimhich are justified in national law on
grounds of public policy, public security or theimanance of international relations.

By contrast, the right to a hearing has a relajiViehited scope in the second phase of the
procedure, which unravels at Community level. Thetypconcerned must be afforded the
opportunity to make his views known only on whetttegre is specific information in the
file which shows that a decision meeting the d&bni laid down in Article 4(1) of
Common Position 2001/931 was taken at nationall.lé@bservance of the right to a fair
hearing does not in principle require that theypaancerned be afforded again at that stage
the opportunity to express his views on the appatgmess and well-foundedness of that
decision, as those questions may only be raisadtainal level. Likewise, in principle, it is
not for the Council to decide whether the procegsliopened against the party concerned
and resulting in that decision, as provided forthyy national law of the relevant Member
State, was conducted correctly, or whether the dovehtal rights of the party concerned
were respected by the national authorities. Thatepdelongs exclusively to the competent
national courts under the oversight of the Europ@amrt of Human Right®.

The CFI based this limitation of its review function the principle of sincere cooperation
provided in Article 10 EC which underpins the wh&e legal order. It held that Article
1(4) of Common Position 2001/931 and Article 2(8Regulation No 2580/2001 introduce
a specific form of cooperation between the Couad the Member States in the context of
combating terrorism. In that context, the principliesincere cooperation entails, for the
Council, the obligation to defer as far as possiolethe assessment conducted by the
competent national authority, at least where @ jadicial authority, both in respect of the
issue of whether there are ‘serious and crediblgeece or clues’ on which its decision is
based and in respect of recognizing potential iotstns on access to the evidence on
grounds of public policy, public security or theimanance of international relations.

The CFI, however, provided for an exception froms tteferential approach. It held that the
above considerations are valid only in so far asetfidence or clues in question were in fact
assessed by the competent national authorityn the course of the procedure before it, the
Council bases its initial decision or a subsequecision to freeze funds on information or
evidence communicated to it by representativeb@Member States without it having been
assessed by the competent national authorityjrif@imation must be considered as newly-
adduced evidence which must, in principle, be thigiext of notification and a hearing at
Community level, not having already been so atonati level® This exception is based on
the understanding that the Council is not bounthbyEU Common Position, i.e. it does not
have to include in the list all the persons inchlitethe Common Positiotl.It follows that,

8 OMPI I, op. cit., para 121.
O OMPI I, op cit, para 126.

%1 The CFI also held that, when the Community implem@érthe EU Common Position, it did not act under
powers circumscribed by the will of the Union oatlof its Member States. It derived this from tharang of
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in deciding whether to include a particular persomntity in the list, it exercises discretion
and may take account of information not placed fgetbe national competent authority. In
such a case therefore it must afford to the pecameerned the right to express his views
thus closing the remedial gap left by the lackndéivention of the national authority.

Despite the purposeful reiteration of the applaratdf the right to a hearing as a matter of
principle, the CFI recognized that it is subjecttmprehensive limitations in the interests
of the overriding requirement of public securityheBe limitations concern the timing of
notification of the evidence, the type of evidetitat may be notified, and the opportunity
to present views on the evidence. In short, theynpate all its aspects.

Understandably, the CFI held that notifying thedevice and granting a hearing before the
adoption of the decision to freeze funds wouldibblé to jeopardize the effectiveness of
the sanctions and thus incompatible with the pulotiterest objective of preventing
terrorism: an initial measure freezing funds mbgtjts very nature, be able to benefit from
a surprise effect and to be applied with immedétect. Such a measure cannot, therefore,
be the subject-matter of notification before iinplemented? However, the evidence must
be notified to the party concerned, in so far asoeably possible, either concomitantly
with or as soon as possible after the adoptiorhefinitial decision to freeze fundsThe
CFl also accepted that, although in principle thartips concerned must have the
opportunity to request an immediate re-examinatbrhe initial measure freezing their
funds, such a hearing after the event is not auioally required in the context of an initial
decision to freeze funds. The requirements of tie of law are safeguarded by their right
to seek judicial review before the CFI.

With regard to the evidence to be notified, the @Edognized that overriding security
concerns or considerations relating to the condicthe international relations of the
Community and its Member States may preclude tinenmanication of certain evidence to
the parties concerned and, therefore the hearinghadge parties with regard to such
evidenc€®> The CFl took the view that such restrictions amnsistent with the
constitutional traditions of the Member States tiredcase law of the ECtHR.

The CFI then proceeded to indicate the type of endéd whose communication may be
restricted in the circumstances of the case. t Hedt the restrictions apply primarily to the
‘serious and credible evidence or clues’ on whiké hational decision to instigate an
investigation or prosecution is based but they m@yceivably also apply to the specific
content or the particular grounds for that decisimmeven the identity of the authority that

(Contd.)

Article 301 EC, according to which the Council istecide on the matter ‘by a qualified majority opraposal
from the Commission’, and that of Article 60(1) E&&cording to which the Council ‘may take’, followirige
same procedure, the urgent measures necessary &t ander the CFSP.

92 5eeOMPI |, op.cit, para 128This was endorsed by the ECXadi, see above n. 1.
9 OMPI I, op.cit., para 129.

% Op.cit., para 130. The above limitations do nqilgpo subsequent Council decisions maintainingftezing
of funds. Once assets have been frozen, it is ngelonecessary to ensure a surprise effect to giegrahe
effectiveness of the sanctions so that any subs¢@igeision maintaining the sanction must be predday the
possibility of a further hearing and, where appiater; notification of any new evidence. This obliga applies
irrespective of whether the persons concerned eslyrenade a prior request to be heard: op.citapaB1-132.

% Op.cit., para 133.

% See e.gChahal v United Kingdom judgment of 15 November 1996, Report 1996-V131, andJasperv
United Kingdom judgment of 16 February 2000, No 27052/95, 51 to 53; see also Article IX.3 of the
Guidelines adopted by the Committee of MinisterthefCouncil of Europe, referred to in paragraph didve.
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took it. It is even possible that, in very specifitccumstances, the identification of the
Member State or third country in which a competaathority has taken a decision in
respect of a person may be liable to jeopardizdipwecurity, by providing the party
concerned with sensitive information which it comisuse’”’

It follows from the above that, in view of publieaurity concerns, the right to a hearing is
reduced in practice to a right to be notified o #vidence concomitantly, or as soon as
possible thereafter, of the adoption of the ecora@anction. The right to be heard after that
is not ‘automatically’ recognized. Given such seviémitations on the right to be heard, the
requirement to state reasons becomes the cenpettasf due process. The CFI accepted,
however, that the requirement to give reasons gestimutatis mutandigo the same
limitations on overriding grounds as those appliealbo the right to a hearing.
Considerations concerning the security of the Comtyuand its Member States, or the
conduct of their international relations, may puoe disclosure to the parties concerned of
the specific and complete reasons for the initiadubsequent decision to freeze their funds.
Thus, the Council may be precluded from, firstcldising the serious and credible evidence
or clues on which the national decision to instga investigation or prosecution is based;
secondly, even from referring in detail to the sfiecontent or the particular grounds of
that decision, and thirdly, ‘in very specific cirostances’, from disclosing the identity of
the Merrnlgger State or third country in which a corapetwuthority has taken the decision in
guestiorr.

In relation to the right to judicial protection,etfCFl pointed out that judicial review is all
the more imperative being the only procedural s#ed) ensuring that a fair balance is
struck between the need to combat internationedriem and the protection of fundamental
rights®® The Community Courts must thus be able to revieevlawfulness and merits of
the measures to freeze funds without it being ptes4$0 raise objections that the evidence
and information used by the Council is secret orfidential. The CFI thus put at rest the
view that the executive may withhold evidence frtira court or that they may oust the
jurisdiction of a judicial body by invoking a publisecurity prerogative€? It left open
however the question whether the confidential imfation may be provided only to the CFlI
or be made available also to the applicant’s lasgfer

The CFl acknowledged limitations on its power ofiegv. First, it accepted that the Council
enjoys broad discretion in adopting economic sanstin implementation of CFSP policies.
Secondly, it conceded that the Community Courts naysubstitute their assessment of the
evidence, facts and circumstances justifying thepadn of such measures for that of the
Council. Thirdly, it held that the review carrieditoby the Court of the lawfulness of
decisions to freeze funds must be restricted telihg that the rules governing procedure
and the statement of reasons have been complibdtivitt the facts are materially accurate,

7 Op.cit., para 136.

% SeeOMPI, op.cit., paras 148 and 136.

% Op.cit., para 155.

190 Thijs view finds support in the case law of the ERT1$ee e.gChahalv United Kingdompara 135{calan
v Turkey judgment of 12 March 2003, No 46221/99, para 106.

101 5eg, in this contex€hahalv United Kingdomparas 131 and 14%jnnelly & Sons and Others and McEIlduff
and Otherss United Kingdomparas 49, 51, 52 and 78sperv United Kingdomparas 51 to 53; anal-Nashif

v Bulgaria, judgment of 20 June 2002, No 50963/99, paraso9%/t and also Article 1X.4 of the Guidelines
adopted by the Committee of Ministers of the CouoftEurope.
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and that there has been no manifest error of asses®f the facts or misuse of power. That
limited review applies, especially, to the Courscissessment of whether the imposition of
penalties was appropriate in the circumstancestiadactors that it took into account in
this context.?

6. The Level of Judicial Scrutiny and PosKadi Case Law

After the judgment irOMPI |, the Council informed OMPI that it intended to main its
inclusion in the sanctions list. It provided OMPIthva statement of reasons and also
informed it that it could submit observations witta period of one month. In its statement
of reasons, the Council pointed out that a decibiéxh been taken with respect to OMPI by
a competent authority within the meaning of Artid¢4) of Common Position. That
decision was an order by which the Home SecretatigeoUnited Kingdom had proscribed
the applicant as an organization concerned inrismounder the Terrorism Act 2000.

Subsequently, and in accordance with the stateroEntasons notified to OMPI, the
Council adopted Decision 2007/4450y which it adopted a new sanctions list and ificivh
OMPI's name was maintained. OMPI sought the annatrogéDecision 2007/445 but, after
the commencement of the proceedings, the Counciptad a new decision (Decision
2007/868)** which repealed Decision 2007/445 and providedafarew sanctions list in
which, again, the applicant’s name appeared. Afteradoption of Decision 2007/445 but
before Decision 2007/868 there had been a matelislelopment: The Proscribed
Organisations Appeal Commission (POAC) had alloveed appeal against the Home
Secretary’s decision refusing to lift the prosaeaptof the applicant and ordered the Home
Secretary to lay before the Parliament the drafiroOrder removing the applicant from the
list of organizations proscribed under the Termaridct 2000. Decision 2007/868 was
notified to the applicant by letter in which the @ail took the view that the reasons for
continuing to include the applicant in the list,@eviously communicated, still held good.
With regard to the POAC'’s decision, the Council eried that the Home Secretary had
sought to bring an appeal against it.

The CFI found that whilst the Council had obsenthd applicant's process rights in
adopting Decision 2007/445, it had failed to darsadopting Decision 2007/868.

In relation to Decision 2007/445, the CFI held ttet annulment of the contested decision
in OMPI | did not prohibit the Council from adopting a newcideon maintaining the
freezing of its assets on the basis of the samisidef the national competent authority
on which the original Council decision which wasialted in OMPI | had been adopted.
The CFI reiterated that, where a Community actrisuled on procedural grounds, the
institution which authored the act may adopt a maasure which is identical in substance
provided that it observes the formal and procedunddés whose breach gave rise to
annulment and that the legitimate expectationhefpersons concerned are duly protected.
In the instance case, OMPI’s legitimated expeatatioad been duly honoured because the

102 para 159. and, to that effect, Eur. Court HIRanderv Swedenjudgment of 26 March 1987, Series A No
116," 59, andAl-Nashifv Bulgaria, paragraph 158 above n. 101123 and 124).

10353 2007 L 169/58.
10403 2007 L 340/100.
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Council had informed it of its intention to maintais name in the lisf®

The CFI found that process requirements had besesfisd and that the Council had
committed no manifest error of assessment. It lead t© the applicant a statement clearly
and unambiguously explaining the reasons whichtsiropinion, justified the applicant’s
continued inclusion in the list. In its statemetie Council had not merely relied on the
Home Secretary’s Order but also provided specifxangples of acts of terrorism.
Furthermore, it had acted on the basis of the H8ewetary’'s Order which was a decision
of a national competent authority within the megnaf Article 1(4) of Common Position
2001/931. Under the duty of sincere cooperatioa,Gouncil was not required to question
the assessment of the incriminating material byndtgonal competent authority. Indeed, as
the CFI noted, the Council was required to leagemach as possible to the assessment of
that authority, in particular regarding the existemf the ‘serious and credible evidence or
clues’ on which the latter's decision was based.iliWhhe Home Secretary was not a
judicial authority, the fact that its decision wagen to judicial review and that such an
action was either not brought or did not lead tbeaision in the applicant’s favour, placed
the Council in the same position. With regard te wWeighing up of the incriminating and
exculpatory evidence, the CFI took the view that @ouncil had acted reasonably. Where
the decision of the national authority is the sabg challenge before the domestic courts,
the Council should refuse in principle to expres®pinion on the validity of the arguments
on substance raised before the outcome of the @dowgs is known. Otherwise, its
assessment, as a political institution, would tm risk of conflicting with the assessment
made by the domestic court.

By contrast, the CFI found that Decision 2007/8@& witiated by illegality. The key point
in the CFI's reasoning is that, where the Counettides to continue to include a person in
the sanctions list, it is under an obligation toifyethat a competent national authority must
have taken a decision meeting the definition ofcéet1(4) of Common Position 2001/931.
Such verification is an ‘imperative’ requireméfft.Prior to the adoption of Decision
2007/868, the POAC had held that the decision ef Secretary of State refusing to
declassify the applicant as a terrorist organizati@s irrational. According to the POAC’s
assessment, the evidence proved that OMPI haddcalgerrorist activities since 2001 and
disarmed in 2003. The CFI attached particular inguare to the POAC’s decision and also
to the fact that the POAC had refused the HomeeSagr permission to appeal to the Court
of Appeal.

The CFI however did not annul Decision 2007/868uohstantive grounds. It held that, in
view of the POAC'’s decision, the statement of reassupporting Decision 2007/868 was
insufficient. The Council's reasoning was in fademtical to the statement of reasons
supporting the earlier Decision 2007/445. It did therefore explain the actual and specific
reasons why the Council took the view that, dedpiedecision of the POAC, OMPI should
continue to be included in the sanctions list.

In OMPI I, the CFI clarified a number of points pertainimgthe scope and content of
process rights.

It reiterated that the Council must provide ‘actaad specific’ reasons justifying the

195 OMPI 11, op.cit., paras 75-76.
198 OMPI II, op.cit., paras 131, 173.
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inclusion of a person in the li¥ Thus, the statement of reasons must refer nottortige
legal conditions of application of Regulation No8R&R001, namely, the existence of a
national decision taken by a competent authorityt, dso the reasons why the Council
considers, in the exercise of its discretion, ti person concerned must be made the
subject of a measure freezing furléfsThe obligation to provide reasons applies bothrto
initial decision to freeze funds and subsequenist®ts maintaining a person’s name in the
list. However, when the grounds of a subsequetisida to freeze funds are in essence the
same as those already relied on when a previousialeevas adopted, a mere statement to
that effect may suffice, particularly when the personcerned is a group or entify.

The right to a hearing does not necessarily enditierson to a formal hearing where the
legislation governing the matter in issue does swprovide. It suffices that the persons
concerned have been put into a position where ¢haymake their views effectively known
to the authoritie$°

There is no right to continuous conversation. Tigatrto a hearing and the duty to state
reasons do not necessarily require the decisioremakanswer specifically all the points
raised by the person concerréd.

Finally, the CFI rejected the argument that onlggent and current terrorist activity justifies

inclusion in the list and that a person may noinotuded therein solely on the basis of past
conduct. The opposite view would undermine the ahbjes of the Community sanctions

regime and SC Resolution 1373 (2001) on which & ased. The imposition of sanctions,
being intended essentially to prevent the perpetraif terrorist acts or their repetition, is

based more on the appraisal of a present or fulwemat than on the evaluation of past
conduct:*?

One of the most interesting aspectOMPI Il is the pronouncements of the CFI as regards
the scope and the standard of judicial scrutineiniewing sanctions decisions. The starting
point of the CFl is that the Council has broad idifon as to what to take into consideration
for the purpose of adopting economic sanctionss Tiscretion concerns, in particular, the
assessment of suitability of sanctions. The prioresileration in deciding whether to freeze
someone’s assets must be the Council's perceptiogvaluation of the danger that, if
sanctions were not adopted, the funds in questiaght be used to fund or prepare acts of
terrorism. Subject to this criterion, the Counailjays discretion in assessing the reasons
why economic sanctions must be imposed on a spgufison.

Although the Council enjoys broad discretion, tdises not mean that the role of the
judiciary is subdued. In determining the scopehef judicial inquiry, the CFI held that the
Community judicature has in effect a threefold rdirst, it must examine whether the
requirements of the applicable law are fulfilledcBndly, it must assess the evidence. In

197 OMPI |1, para 81.

108 |hid.

199 |bid, para 82; and sefd-Agsa op.cit., para 54.

19 OMPI 11, para 93; see, to that effect and by analogy, JoBesks T-134/03 and T-135/Cdmmon Market
Fertilisersv Commissiorf2005] ECR 11-3923, para 108.

11 OMPI II, op.cit., paras 95 and 101; This finding reitesgigevious case law: see e.g. Case T-14I84sen
Stahlv Commissior{1999] ECR 1I-347, paras 117-118 and Joined Cas#®24&nhd 63/82/BVB and VBBB/
Commission[1984] ECR 19, para 22; Joined Cases T-346/02 and7i02 Cableuropa and Othery
Commissiorf2003] ECR 11-4251, para 232.

120MPI I, paras 109-110.
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particular, it must establish whether the evidenglged on by the Council is factually
accurate, reliable and consistent; whether it ¢nstall the relevant information to be taken
into account in order to assess the situation;vamether it is capable of substantiating the
conclusions drawn from it. However, when conductsugh a review, the Court must not
substitute its own assessment of what is apprepfiat that of the Counctt® Thirdly, it
must review the observance of certain proceduraraniees which are of fundamental
importance when the decision-maker enjoys widereligm. In particular, it must review
observance of the obligation of the competent tutdbn to examine carefully and
impartially all the relevant elements of the indival case and to give an adequate statement
of the reasons for its decisidH.

Despite the rhetoric used in the judgment, the dsteth of review favoured by the CFI
appears to be only cautiously deferential and nmioireisive than the manifest error test
when used in reviewing legislative choices or breadnomic, social or security policy. The
reason for this is that the sanctions measureindirgdual rather than legislative in nature.

7. Conclusion

The judgment of the ECJ is Kadi is of major consitihal importance. On the one hand, it
empowers the Community to play a role in foreigatien and security policy. On the other
hand, it places fundamental rights at the apek@Qommunity edifice. In fact, competence
and fundamental rights protection are closely tateved and the first predetermines the
second: either the Community has competence togmpanctions on individuals, in which
case Community human rights standards apply, omthger is to be left entirely to the
Member States to deal with. In that respect, thigment of the CFI leaves something to be
desired. By opting for competence without protagtiit reinforced a model of supra-
national government which begs legitimacy.

The approach of the ECJ may be contrasted withah#tte CFI in many respects. First,
whilst the ECJ displays the confidence of a comstihal court and makes general
pronouncements of principle, the CFl opts for a imalist approach and avoids
engagement with wider issues of human rights ptiotecSecondly, whilst the ECJ asserts
the ‘constitutional hegemony’115 of the EC and erds a model of the Community as a
self-contained legal order showing mistrust for saeg sources of authority, the CFI
prominently looks for allies in international andtional law. In the CFI's reasoning, the
primacy of the UN Charter makes the limits on itsigdiction inevitable whilst the
assistance of national legal systems is cruciatitige the remedial gap left by Community
law.

The issue of competence remains problematic. Tegnpent aptly illustrates that, given the
integration potential of the EC Treaty, the divisiof powers between the Community and
the Member States remains inherently unstable.nAsany previous occasions, the ECJ
errs on the side of Community competence on this ledisan instrumental rationale which,

130MPI I, para 138.

114 OMPI I, para (seeSpainv Lenzing paragraph 138 above, paragraph 58 and casedad).cBuch review
(para 141): corresponds, in essence, to the resdfeavmanifest error of assessme@MPI, paragraph 1 above,
paragraph 159).

15 Op.cit.
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in terms of formal reasoning, remains somewhat nvioging.

On the issue of fundamental rights protection, EH@J’s commitment is to be applauded.
Inevitably, the Community judiciary will be drawnto finding a balance between, on the
one hand, the overriding interests of public séguwind, on the other hand, the rights of the
individual. In this respect, the judgment marks teginning rather than the end of the
inquiry. No doubt, the ECJ and the CFI will havee thpportunity to pronounce and
elaborate further on the limits of process righitd the appropriate level of judicial scrutiny.
This is an extremely delicate task given the irttsrait stake. The judgments of the CFl in
relation to Community sanctions suggest that, whilswill not enter into questions of
substance, it is prepared to make full use of m®cights. The Community courts endorse
different visions as to the relationship betweeterimational law and Community law but
appear to stand much closer together in their whaieding of what Community standards
of fundamental rights require. The judgments séoveemind us that the other branches of
government cannot take the judiciary for granted. lord Hailsham wisely observed,
‘Unlike the keepers of the seraglio, they (the jsiigld not have their political or social
opinions carefully removed*®

118 See Lord Hailsham, A True Conservative Lord Chance(ll979), quoted by R. Stevens, A loss of
innocence? Judicial independence and the sepaatipowers, (1999) 19 Oxford Journal of Legal Sésdi365
at 380.
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The Potentially Competing Jurisdiction of the European Court of Human Rights
and the European Court of Justice

Annalisa Ciampi

The imposition by the United Nations Security Cduiof targeted sanctions — a strategy
originally devised to strengthen the effectivenetshe Security Council's action while
minimizing the negative consequences naturally ifigwfrom traditional sanctions regimes
for the general population — has raised a numbeseabus issues which cut across the
political, institutional and legal (even moral) aas.

Concerns for the protection of human rights wemnically stated in the2005 World
Summit Outcome Documérin which UN Member States’ Heads of State and @Guvent
called upon the Security Council ‘to ensure that &ad clear procedures exist for placing
individuals and entities on sanctions lists andrimoving them, as well as for granting
humanitarian exemptions’. Thenceforth, improvemenéve been made to procedures
related to targeted sanctions regimes. Even nowewer, there is no legal mechanism for
reviewing the accuracy of the information behindanctions committee listing or the
necessity for and proportionality of sanctions @addpnor does the individual affected have
a right of access to a review body within the UISteyn.

This situation recently motivated the European €obdustice (ECJ) to state Kadi that
Community measures of implementation of UN targesedictions are subject to the
principle of full judicial review for the purposes$ protecting fundamental human rigfts.

Real and effective protection of both substantind procedural rights of listed individuals
and entities requires the establishment of an iedepnt body at the international level to
consider delisting proposals through judicial rewief listing decisions. In this respect, the
ECJ's Kadi judgment is likely to provide further impetus tor@nt efforts aimed at
improving the Security Council sanctions mechanfgmot the abandonmenbut courtof

the listing procedure in its current forfys a result of the direct interactions between the
UN and the EU legal ordefs.

YProfessor of EU and International Law, Universify/erona and University of Florence.
! AIRES/60/1, 24 ottobre 2005.

2 Accordingly, the Court annulled the regulation ievpkenting the Security Council’s asset-freezing re&mis

on the grounds that they violated the rights taiagrocedure and to property protection. ECJ (G@hdmber),
Judgment of 3 September 2008 med Ali Yusuf e Al Barakaat International Founalatv. Council of the
European Unior(Cases C-402/05P and C-415/05P). For an extensiveneatary on the judgment and on other
related ECJ’s rulings on anti-terrorist sanctionse €.T. Tridimas and J.A. Gutierrez-Forls) Law,
International Law and Economic Sanctions Againstrdrssm: The Judiciary in Distress? Fordham
International Law Journa(forthcoming. Available at SSRN: http://ssrn.constabct=1271302).

3 For this scenario, see Scheinin in this volume

4| developed the argument based upon the interaetioong different players acting at the variouglethe
UN, the EU, the European Convention of Human Ridgdsl space and the national legal orderspamzioni
del Consiglio di sicurezza e diritti umariilano, 2007. For a critical appraisal l§adi's implications for the
relationship between the EU and the internatioegl order, see De BurcBhe European Court of Justice and
the International Legal Order afterKadi, Jean Monnet Working Paper 01/09available at
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The outcome of the proceedings Kadi is also liable to create a sort of competition
between the ECJ and the European Court of HumamtRi¢ECtHR) in upholding
fundamental human rights guarantees throughoutfeurdgainst the background of the
relevant principles of the ECtHR case law (recabetbw in Section 1), this paper explores
the question of whether and to what extent Klagli ruling could inspire the ECtHR in
adjudicating cases of alleged human rights viohatiarising out of the implementation of
UN sanctions. To this end, different scenariosnoiiviidual applications before the ECtHR
call for distinct lines of analysis (Sections 2-Fhe concluding remarks stress the need for
judicial protection of human rights at the regiomevel while awaiting reforms of the
listing/delisting procedures which only the polticprocess can ultimately introduce
(Section 5).

1. The Relevant ECtHR Case Law

In Bosphorus the ECtHR held that a state party’s measure impfgimg European
Community regulations, which in turn implement Si#tguCouncil resolutions, falls under
Article 1 of the European Convention of Human Rigfhereinafter, also ‘the European
Convention) and therefore falls within the juristibn ratione materiaeand rationae
personaeof the Court. However, the existence within the &@ system for the protection
of human rights ‘equivalent’, in principle, to thptovided in the European Convention
gives rise to the presumption that measures impiénge international obligations arising
under EC law comply with the Convention’s requiremse This presumption is only
rebuttable in a case of ‘manifest deficiency’ obtection (a particularly high standard,
unlikely to be met in any concrete case in the atsef exceptional circumstances which
seem very difficult even to foresee).

In the joined caseBehramiand Saramat}® concerning proceedings instituted respectively
against France and against France and Norway dttex b state not party to the EU), the
Court took the view that the impugned actions amissions, which had taken place in the
context of an operation authorized by the Secwityincil under Chapter VII of the UN
Charter, were attributable to the UN and not to ripondent states. Therefore, they fell
outside the jurisdictionatione personaef the Court. The Court expressly distinguished the
circumstances of the cases with which it was corezkfrom those in thBosphoruscase.

In particular, inBosphorust had declared itself competent in relation to seezure of the

(Contd.)

http://www.jeanmonnetprogram.org/papers/09/0901d¥1.p

5 ECtHR (Grand ChamberBosphorus Hava Yollari Turizm ve Ticaret Anorfitketi v. Ireland Application
No. 45036/98, Judgment of 30 June 2005. Among theyntommentaries, see CONFORTE principe de
I'équivalence et le contrble sur les actes commtmises dans la jurisprudence de la Cour européenas d
droits de 'hommgin BREITENMOSER et al. (eds.Human rights, Democracy and the Rule of Law. Liber
amicorum Luzius WildhabgZirich, Baden-Baden, 2007, p. 173 ff.; COSTELO®e Bosphorus Ruling of the
European Court of Human Rights: Fundamental Rigimg Blurred Boundaries in Européluman Rights Law
Review 2006, p. 87 ff.; GAJAThe Review by the European Court of Human Rightserhibér States’ Acts
Implementing European Union Law: ‘Solange’ Yet Agaim DUPUY et al. (eds.)Common Values in
International Law. Essay in Honour of Christian Torhest Berlin, 2006, p. 517 ff.; HOFFMEISTERECtHR
review of national measures enforcing EC regulafimplementing UN Security Council decisigvllL, 2006,
p. 442 ff.

5 ECtHR (Grand ChamberBehrami & Behrami v. Franceind Saramati v. Norway and Franceloined
Applications No. 71412/01 and 78166/01, Judgmer bfay 2007. For comments, see P. Bodeau-Livinee, G.
Buzzini, S. VillalpandoECtHR judgment on applicability of European Conwvamton Human Rights to acts
undertaken pursuant to UN Chapter VII operation in éias AJIL, 2008, p. 323 ff.; K.M. Larserttribution of
Conduct in Peace Operations: The ‘Ultimate Authosibd Control’ TestEJIL, 2008, p. 509 ff.
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applicant’s leased aircraft carried out by the oasignt state authorities, on the state’s
territory, and pursuant to a decision by one omisisters, despite the fact that the source of
the impugned seizure was an EC Council Regulatigsiementing a UN Security Council
resolution.

In the present cases, the impugned acts and omséssib KFOR and UNMIL
cannot be attributed to the respondent Statesraatgover, did not take place on
the territory of those States or by virtue of aisien of their authorities. The
present cases are therefore clearly distinguishfibla the Bosphoruscase in
terms both of the responsibility of the respondetates under Article 1 and the
Court’'s competencetione personaépara. 151 of the judgment).

For these reasons, the Court declared the appinsathadmissible.

Different legal reasoning and judicial solutiongwever, do not result in a substantively
different outcome for the individual applicants.Bosphorusas inBehramiand Saramatj

the ECtHR refrained from scrutinizing the natiomahduct at the origin of the alleged
human rights violation in light of the requiremerds the European Convention. The
individual is deprived of his/her right to judiciptotection under the European Convention
of Human Rights precisely in those situations iniclthsuch protection, by its very
subsidiary nature, should become available to remAm both instances, this happens in the
presence of the ‘coverage’ — so to speak — of a8dbBurity Council resolution (‘via’, in the
first case only, a regulation of the EC).

After the ECJ’'sKadi ruling,” will the ECtHR be prompted to revise its case |&w@ekling
this question makes it necessary to identify pdssbenarios.

2. The First Scenario

As a first scenario, one could imagine an applicatdof an individual affected by UN
targeted sanctions implemented through Communitgsones, brought against a state party
to the European Convention, and member of the EU.

It is hardly questionable that tlBosphorugationale with respect to the impounding of an
aircraft as part of a general flight embargo agaihe Former Yugoslavia would appdy

fortiori to measures implementing UN targeted sanctions iBhbecause, in relation to the
latter, any state discretion even as to the detetioin of the individuals and entities to be

| leave aside the question of the follow-up to EB®@J'sKadi ruling given by the EC political institutions. See
Commission Regulation (EC) No. 1190/2008 of 28 Noven@8 amending for the 101st time Council
Regulation (EC) No 881/2002 imposing certain specégtrictive measures directed against certainopsrand
entities associated with Osama bin Laden, the Al®aetwork and the Taliban. The Regulation was tetbp
by the Commission in the exercise of the power datgljto it by the Council under the annulled reguitafsee
Article 7, paragraph 1, of Council Regulation (EC) 881/2002 of 27 May 2002 imposing certain specific
restrictive measures directed against certain psraad entities associated with Osama bin LadenAQaida
network and the Taliban, and repealing Council Reguig EC) No 467/2001 prohibiting the export of ednt
goods and services to Afghanistan, strengtheniegflipht ban and extending the freeze of funds atiter
financial resources in respect of the Taliban aft#dnistan). An alternative way of proceedings wddde been
for the EU Council to proceed with the enactmentafiew regulation, in accordance with the co-degisio
procedure. This choice does not appear to be guestieper se However, serious issues arise in practice as to
whether the Commission regulation constitutes a aedl effective remedy to the infringements foundttoy
ECJ. These could give grounds for a new action forubment before the Court of First Instance, whose
judgment would in turn be subject to appeal betbeeECJ. The following remarks proceed on the astiomp
that, as a result of the ECJ’s ruling Kadi, the EC legal order affords individuals affected U targeted
sanctions effective protection of human rightsardy in principle, but also in practice.
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affected is — by definition — eliminated.

As for the ECtHR finding that the EC protects humights in a manner at least equivalent,
that is, comparable, to that for which the Europ€amvention provides, suffice it to note
here that at the timBosphoruswvas decided (30 June 2005), it was still unclelaetiver the
Luxembourg courts would be prepared to annul Conitjumeasures adopted in the
implementation of UN sanctions for the purposesigifolding fundamental human rigfits.
Previous ECJ judgments had actually shown an iatitin towards upholding the validity
of Community measures on the grounds that theyibaéd to the fulfilment of the overall
Security Council objective of peace maintenancepite their obvious interference with
fundamental human rights guarant@es.

Notwithstanding the Court’'s express reservation #my such finding of equivalence could

not be final and would be susceptible to reviewtha light of any relevant change in

fundamental rights’ protection — and although inaéns questionable from other, not less
significant, perspectivés— the ECJ’s ruling irkadi can count as nothing but a basis on
which to confirm rather than review the Court’sdiimg of equivalence in the EC.

In this scenario, therefore, it seems quite unjikéb say the least, that the Court would
depart from its previous case law and truly engageffective judicial review of state
parties’ actions taken in the implementation of EQulations which in turn apply UN
Security Council resolutions.

3. The Second Scenario

Another scenario that is easy to foresee wouldrbegedings in 8osphorudike situation

brought against a state such as Norway or Switzriar any other state party to the
European Convention that is not a member of the@Wrently, a case against Switzerland
is already pending before the ECtHR upon the agitin of Youssef Nada, whose name
has been included in the Consolidated List establisand maintained by the 1267
Committee with respect to Al-Qaeda, Osama bin Latten Taliban and other individuals,
groups, undertakings and entities associated wigm}' since 2001. Nada’s claim to be
removed from the Swiss decree implementing the dhttons on the grounds that they
were adopted in breach of his basic human rights wtmately dismissed by the Swiss
Supreme Court on 14 November 209 Following previous rulings of the Court of First

8 The judgment of the Court of First Instance on Kadttion for annulment — which was later to berawmed

by the ECJ — was given after the ECtHBssphorugudgment (see Court of First Instance of the Europea
Communities, Case T-315/0Yassin Abdullah Kadi v. Council of the European Wnémd Commission of the
European CommunitieSudgment of 21 September 2005, ECR, 2005, p. 1836/

% See ECJ, Case C-84/9Bpsphorus v Minister for Transport, Energy and Comitations and others,
Judgment of 30 July 1996, ECR996, I, p. 3978 ff., which in response to a refesfor a preliminary ruling,
considered restrictions on the exercise of thet mgiproperty and freedom to pursue an economigigicto be
justified in the general interest.

19 For a full appreciation of the issues raised ly@wurt’s determination that the EC legal order toffered a
level of protection equivalent — that is ‘compagplin the words of the Court — to that of the Ewap
Convention, see A. Ciamgi, Union européenne et le respect des droits dentihe dans la mise en oeuvre des
sanctions devant la Cour européenne des droitthdenme RGDIP, 2006, p. 86 ff.

u The Consolidated List with real-time updates, can e b consulted at
http://www.un.org/sc/committees/1267/consolist.dhtm

2 swiss Supreme Court, Judgment of 14 November 20@Kailable in German at:

http://jcb.blogs.com/jcb_blog/files/tf_youssef nautH.
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Instance of the European Communities (CFl), thesSwiederal Court ruled that the Swiss
sanctions were not ‘autonomous’ but the resulhef‘binding effect’ of the decisions of the
UN Security Council taken under Chapter VII of tbd& Charter, the global uniform
application of which would be jeopardized if thauns of individual member states could
amend or reverse sanctions against individualttiess because of possible violations of
fundamental rights under the European Conventiorwman Rights or the UN Covenant
on Civil and Political Rights. Moreover, in pardieith the outcome of Kadi's proceedings
before the CFlI, the Court stated that the bindfifieceof the UN Security Council decisions
could only be limited by a norm ojus cogen’s and found that the procedural guarantees
raised by the plaintiff as ineffective in the cas¢he UN sanctions (right to a fair trial and
right to an effective remedy) were not considereateé provisions of international human
rights conventions’. Nada now claims before the HECtthat this situation amounts to a
breach of his rights under the European Convenfamwhich the Swiss state ought to be
held responsible.

In this case, there is no place for the doctrineqtiivalent protection’. Conditions are not
obviously ripe for a finding that the UN system tgds human rights in any manner
comparable to the European Convention, as outtibede®

The invocation of the rule on (lack of) attributias construed by the ECtHR Behrami
and Saramatishould also be ruled out in light of the Courtigpeess exclusion from its
scope of application acts of implementation of i&¢Council resolutions carried out by a
state party on its own territory.

Hence, in such a scenario, there is room for dlésgir’ effect of the ECJ’Kadi judgment
on the ECtHR case latfwhich presents us with the following paradox.

In finding that human rights must be judicially froted even within the scope of
implementation of UN Security Council sanctionsg #CJ would ‘set the example’ for the
ECtHR. The ECtHR, for its part, would show thahds learned its lesson. However — and
here lies the paradox — the lesson learned fromE@ would benefit individuals and
entities affected by targeted sanctions in non-Edunimer states, and not within the EU.

Before tackling the question of whether this issgichble development for ECtHR case law,
a third — albeit unlikely — scenario has to be tekeo account.

4, The Third (Least Likely) Scenario

An individual application could be brought agaiose or more state parties to the European
Convention where they are also members of the #gcGouncil, in relation to their
contribution to theadoption not the implementation, of UN targeted sanctidgmgrinciple,
responsibility should be envisaged for both permaaed rotating members of the Security

13 See the introductory paragraph. The question @fthr under the current system of sanctions thigidhhls
or entities concerned have an acceptable oppoyttmive heard through a mechanism of administragveew
forming part of the United Nations legal systemsuackled and answered in the negative by the EGadt
(see paras. 320-325 of the judgment).

14 An objection could be raised in relation to thenisibility requirement of prior exhaustion of lbcamedies,

if — as in theNadacase — the refusal of the national courts to redlemvimpugned measure was exclusively or
essentially premised upon thadi judgment of the CFI. In order to prove successfalyéver, one would have
to show that as a consequence of the overrulingpefCFI's judgment by the ECJ, the national legatesys
opens up the possibility of an extraordinary rem@ich as a petition for re-hearing) that the appli should
have exhausted.
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Council (provided that the latter sat in the Colmatithe time of the applicant’s listing
and/or at any time thereafter). This would equalfiect EU as well as non-EU member
states.

Such a scenario is the least likely to materializesiew of the difficulties for prospective
applicants of demonstrating that they hold ‘victisthtus within the meaning of Article 34
of the Convention, as a direct result of the incnof their name in a UN sanctions list,
independently from the adoption of concrete measumnethe implementation thereof.
Article 34 of the Convention requires an individagiplicant to claim that he or she has
actually been affected by the alleged violation €vetas, prior to implementation this may
be considered to remain speculative as regardsvtheéd-be applicant). Moreover, the
exercise of the right of individual petition cantm used to prevent a potential violation of
the Convention. It is only in highly exceptionalrazimstances that an applicant may
nevertheless claim to be a victim of a violationtleé Convention owing to the risk of a
future violation®®

However, if an applicant did succeed in demonstgathat he or she is a victim in such a
situation, it is far from certain that his/her dpgtion would be declared admissible.

In BehramiandSaramatj the ECtHR stated that ‘the Convention cannotberpreted in a
manner which would subject the acts and omissidn€antracting Parties which are
covered by UNSC Resolutions ... to the scrutiny ef@ourt.’ In the Court’s view, to do so
would ‘be tantamount to imposing conditions on ithplementation of a UNSC Resolution
which were not provided for in the text of the Reson itself’. The Court's statement
referred to Resolution 1244 establishing UNMIK &€lOR: ‘coercive measures [adopted]
in reaction to an identified conflict considered ttwreaten peace’, but could easily be
extended to non-forcible measures adopted by there Council under Charter VII of the
Charter which also ‘are fundamental to the missibthe UN to secure international peace
and security’ and ‘rely for their effectivenesssupport from member States’. Moreover, as
the Court made clear: ‘This reasoning equally &gptd voluntary acts of the respondent
States such as the vote of a permanent memberecUMNSC in favour of the relevant
Chapter VIl Resolution'’

There are further grounds, therefore, for doubtiveg acts attributable to the states parties to
the European Convention, taken within the Sec@uyncil in relation to the imposition of
targeted sanctions, would ever be subject to sgrath the merits by the ECtHR.

5. Concluding Remarks

151t is arguable, however, that an individual’s region is affected by the mere listing of the pefsaame,
which therefore impinges upon his or her rightd@sepect for privacy protected under Article 8 of Ewgopean
Convention.

18 For an illustrative case of these difficulties ahd references to the Court’s case law, see ECBHE&GI and
Others and Gestoras Pro-Amnistia and Others v. 15 Member StatesApplications Nos. 6422/02 and
9916/02, Decision of 23 May 2002, declaring inadibie the applications of two associations andrthei
spokespersons complaining that twvo Common Positidogted by the Council of the EU in connection lité
fight against terrorism infringed rights and freedosecured to them by the Convention (Articles 888 and

2, 8,10, 11 and 13, and Article 1of Protocol Np. 1

17Sluch acts may not have amounted to obligatifimsing from membership of the UN but they remained

crucial to the effective fulfilment by the UNSC d&$ iCharter VIl mandate and, consequently, by thedfiiis
imperative peace and security aim’ (This and atitgtions in the text are taken from para. 149 efBehrami
andSaramatijudgment).
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In principle, the ECJ's judgment is liable to ceeatsort of competition between the ECJ
and the ECtHR in the protection of fundamental humghts. This competition will hardly
result, in practice, in the ECtHR regaining thedl@athe judicial enforcement of the rights
of individuals and entities targeted by UN sanction

On the one hand, EU Member States’ acts implemgr@iommunity measures, which in
turn apply UN sanctions, will remain shielded fréme Court’s scrutiny under the doctrine
of equivalent protection. Far from offering a jfistition for a reversal of the finding that
the EC provides for a system of human rights ptmec'comparable’ to that of the
European Convention — an event considered to bkelynanyway® — the ECJ’s ruling in
Kadi gives reason to confirm the existence of equivapgntection in the EU legal order
(see Section 2). On the other hand, in light of dbasiderations above (Section 4), state
members of the EU participating in the listing @eg as permanent or non-permanent
members of the Security Council are unlikely —ag the least — to be considered as falling
within the ECtHR’s jurisdiction on the grounds bfst participation alone. No relief flows
from the fact that proceedings brought against Eon-member states in analogous
circumstances would be equally affected.

On the basis of its own case law, the ECtHR apptarse left with some room for

manoeuvre only in relation to claims against non-BEt¢mber states’ measures of
implementation of UN sanctions and only until hgfiand delisting procedures within the
UN system allow one to make a finding of equivalprdtection at the international level
(Section 3).

This is not only a paradoxical result of the intti@n between the two courts but also a
regrettable one. That the judicial protection ofliuiduals targeted by UN sanctions

implemented in the EU remains in the hands of theddd the ECJ, to the exclusion of the
ECtHR, reverses the principle of the subsidiaryureabf the protective mechanism of the
Convention. It also sends the wrong signal from pleespective of EU accession to the
European Convention on Human Rightswhich should strengthen the convergence
between the rulings of the two European courts.

The very assertive position of the ECJ in affordprgtection to human rights allegedly
violated by sanction measures decided at the UB lgwuld instead suggest that the time
has come to improve the judicial protection offeldthe ECtHR in matters concerning
both the adoption and the implementation of UN @gcCouncil resolutions under Chapter
VIl of the Charter, not only outside the EU — as tiremises of thdladacase, referred to
above, seem to suggest — but alsihin the legal order of the EU Member States.

Ultimately, it can only be hoped that the competitbetween the ECJ and the ECtHR will
at least contribute to pushing forward the intragtucof needed changes at the international
level.

18 Seesupranote 10, at p. 98.

19 The accession of the EU to the Convention has Helayed by the changes of fortune everyone kndesta
The Lisbon Treaty would make it possible once mewen though the necessary technical adjustmentakay
some time. As accession seems inevitable at someefpoint, should the Lisbon Treaty never entés force,

that could occur on the basis a new (comprehemsiveore modest) treaty.
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Le Conseil de sécurité, les sanctions ciblées etéspect des droits de 'lhomme

Luigi CondorellF

1.- De breves réflexions sur la question suivam¢eConseil de sécurité des Nations Unies
(CS, dorénavant) est-il lié au respect des drat$rbmme (dorénavant DH), notamment
lorsqu’il exerce les fonctions qui lui sont attrédms par le Chapitre VII de la Charte, et plus
particulierement lorsqu’il adopte des sanctiongéeb frappant des individus, par exemple
dans le cadre de la lutte au terrorisme ?

J'entends articuler mon propos en divisant la toesindiquée en trois sous-
guestions. La premiére est : les obligations eriématle DH concernent-elles le CS ? En
cas de réponse positive, se pose alors la secondegsestion : le mécanisme des sanctions
ciblées est-il en lui-méme satisfaisant, quant espect des DH ? Si la réponse négative
s'imposait, voila alors la troisieme sous-questiaque faire ? Y a-t-il des moyens pour
réagir, des mécanismes susceptibles d'étre misugregsour revenir au respect des DH, ou
bien faut-il se résigner face a leur violation ?

2.- Que je sache, aucun ne prétend — tout au neajoifcitement — que le CS n’a pas a se
soucier des DH et que son action pour le mainttele eétablissement de la paix et de la
sécurité internationale pourrait étre conduitetidgiment au mépris des principes pertinents
du droit international. Mille considérations militeen faveur de l'idée suivant laquelle les
DH s’'imposent non seulement aux Etats, mais ausst diverses organisations
internationales, y compris 'ONU (et, bien entendes divers organes), malgré le fait
gu’aucune organisation n’est pas partie contraetdes traités internationaux en la matiére.
Je me borne a rappeler quelques-unes seulemeas daisons.

La Charte, cela est ultraconnu, accorde une glaahoix aux droits de 'homme et
aux libertés fondamentales en tant que composas@ngelle du nouvel ordre international
dont elle esquisse l'architecture, et engage loiggion a poursuivre le but de les
promouvoir et en encourager le respect (Préami2il€ ,Considérant, et article 1/3). Ne
serait-il parfaitement contradictoire de soutenie ¢g CS serait admis a oublier les DH lors
de son action, et qu'il pourrait méme, au moyemnédelutions obligatoires, obliger les Etats
membres a les enfreindre, alors que I'une des anisfiondamentales de I'organisation est
justement d’en encourager le respect ?

De toute facon personne ne saurait douter déssernggie les principes
fondamentaux des DH sont a concevoir comme intégiés principes de la Charte
conformément auxquels le CS est astreint d’agisiajue le prescrit I'article 24/2. Outre le
droit conventionnel des DH (qui en tant que tellieepas les Nations Unies), il y a
indiscutablement un droit international générall@matiére, se composant de principes a
qualifier d’« intransgressibles », pour utiliserteeminologie mise a la mode par la Cour
internationale de justice. Les obligations décautian ces principes ne font d'ailleurs pas
partie de celles pouvant — par le jeu combiné didess 103 et 25 de la Charte — étre mises
en suspens par des décisions du CS. Ni le CS nelpra demander aux Etats de ne pas les
respecter, ni il ne peut s'exempter lui-méme de tespect. Sans compter que les Etats, en
devenant parties aux instruments pertinents, sé jgstement engagés a considérer les

" Professor of International Law, University of Fdace
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dispositions de ceux-ci comme « intransgressibles’est-a-dire comme devant étre

observés dans toutes les circonstances prévuetlgmr autrement dit, leur engagement les
astreint & regarder comme également intransgressi@s clauses (dérogatoires et
échappatoires) identifiant les cas et conditionssddesquels certains DH sont

exceptionnellement susceptibles d’étre suspendlisndas.

A ces remarques générales s'ajoutent de surcre®t €éléments spécifiques
concernant la lutte au terrorisme : des élémerdtsegauxquels il est permis de parler d’'une
véritable adhésion unilatérale de [l'organisation’ensemble des principes et regles
pertinents des DH. Il suffit — sans aucun souéird’ complet — de citer par exemple les
prises de position par lesquelles 'Assemblée gdaéreconnait «.que la coopération
internationale et toute mesure prise par les Bimbres pour prévenir et combattre le
terrorisme doivent étre pleinement conformes ait drternational, notamment a la Charte
des Nations Unies et aux conventions et protodatesnationaux pertinents, en particulier
au droit des droits de 'homme, au droit des réfggit au droit international humanitaire »
(AG, rés. 62/272 du 15 septembre 2008) ; voireignelque « que les Etats doivent veiller
a ce gue toutes les mesures prises pour luttdrectn terrorisme soient conformes aux
obligations qu’ils assument en vertu du droit ing¢ional, en particulier du droit
international des droits de I'homme, du droit intgtional des réfugiés et du droit
international humanitaire » (AG, rés. 60/288 du f€ptembre 2006 sur la Stratégie
antiterroriste mondiale de I'Organisation des NagidJnies). Fort significatif est aussi
(voire méme plus) ce que le CS proclame en toetees$, a savoir « ...qu'il faut combattre
par tous les moyens, dans le respect de la Chestdldtions Unies et du droit international
et notamment du droit international des droits’denhme, du droit des réfugiés et du droit
international humanitaire, les menaces que les algtderrorisme font peser sur la paix et la
sécurité internationales, et soulignant a cet égamdle important que I'Organisation des
Nations Unies joue dans la conduite et la coor@inale cette lutte» (CS, rés. 1822/2008 du
30 juin 2008). Il y a, en somme, pleine reconnaissade la part de I'Organisation que la
lutte au terrorisme doit étre menée tant par lessEjue par les Nations Unies en observant
les DH, dont le CS ne peut donc de toute évidetaf&anchir, tout comme il ne peut en
affranchir les destinataires de ses résolutions.

3.- Le besoin d’articuler des raisonnements déffueti inductifs du genre de ceux que je
viens d’exposer, afin d'asseoir sur des argumemtsntestables la conclusion d’aprés
laquelle les DH lient les organisations internagies (et 'ONU notamment), ne
s'imposerait pas si un tel lien était explicitemedtabli de maniére claire, nette et
incontestable. Il est regrettable que ce ne saitipa&as. Mais il est vrai que cette situation
s’explique, pour ainsi dire, historiguement. Eregffe constat qu’aucun des grands accords
internationaux relatifs aux DH n’est ouvert auxanigations internationales est indicatif du
degré de persistance de la conviction surannéeredapaquelle les organisations
internationales ne constituent que des instrumeatsoopération entre gouvernements et,
par conséquent, ne sont en principe pas concepagdss questions relatives aux violations
des droits fondamentaux des individus, ces questerposant — I'on avait tendance a croire
— pour les Etats seulement. Mais le développementadcoopération internationale a
engendré progressivement d'importantes nouveautéssajet et a conséquemment ébranlé
les certitudes d’antan.

D’abord, chacun sait que depuis longtemps déjavonte jour quelques rares
organisations (telles les Communautés européernagles des le départ comme appelées
a gérer directement des situations et intérétsliiidus. Il s’est avéré alors indispensable de
les outiller de mécanismes permettant de contdilerla « gestion d’individus » se fasse de
maniére appropriée, dans le respect de la régtiaie; et il est facile d’observer combien
ces meécanismes se sont progressivement enrichismest dans la direction de la

132



Luigi Condorelli

protection des DH. C'est la un phénoméne bien codout il n'y a pas besoin de dire
davantage maintenant.

Les organisation internationales de type class{tele2 'ONU), en revanche, sont
et restent empreintes d’'une logigque essentiellenmt@tgouvernementale, qui les fagconne
de telle sorte que leur action s’adresse essettielt aux Etats, et non pas aux particuliers :
au vu de cela, la question du respect des DH gparaitre alors en principe peu pertinente.
Toutefois, méme pour ces organisations les DH ehte@ jeu, quoique sans doute de
maniere quelque peu marginale la plupart du tengesi: arrive toutes les fois qu'elles se
trouvent justement impliquées dans ce que jai Epfee « gestion d’'individus ». Deux
exemples sont a rappeler ici.

Le premier exemple concerne le contentieux deratfon publique internationale,
qui représente un observatoire hautement sigriffiéate sujet. Il suffit de rappeler que des
tribunaux administratifs internationaux (mis enleégar rapport aux principes diue
process)sont en place désormais auprés de I'ensemblerdasisations internationales et
gu’'aucun de ceux-ci n'oublie de prendre en chaegedDH dans le reglement des différends
qui lui sont soumis. Dans ce sillage, il n’est pasgile de se référer a la réforme en cours du
Tribunal administratif des Nations Unies : I'étudies travaux préparatoires en dit long sur
I'influence décisive des principes des DH.

Le deuxiéme exemple se rapporte a la justice pémdérnationale, et plus
précisément aux tribunaux pénaatk hocpour I'ex-Yougoslavie et le Rwanda, institués par
le CS en 1993 et 1994 : il est aisé de remarquauquaoment méme ou I'ONU a décidé de
s'engager directement dans la répression des crimesationaux, elle n'a pas manqué
pour autant d’accorder aux DH I'attention nécessadn assortissant la procédure de ces
tribunaux de toutes les garanties pertinentes.

Ce sont la des données de la pratique internatianal confirment on ne peut plus
clairement le bien-fondé de la réponse donnée 3prmiére sous-question. Soit
'organisation internationale se meut dans la dsi@en de la pure coopération
intergouvernementale, et alors les DH ne sont émcipe pas de mise, tout au moins
directement. Soit I'organisation est en mesure id’dg facon a empiéter immeédiatement
dans la sphere des droits et intéréts des padisylet alors son action doit se soumettre au
plein respect des DH. Que les individus en questgmient des fonctionnaires
internationaux, des personnes soupconnées d'&readteurs de crimes gravissimes a
soumettre & la répression pénale ou des terropséssimés (voire des supporters présumes
du terrorisme) qu’il faut détourner de leurs sorsbdesseins, on ne voit absolument pas
pourquoi les choses changeraient, quant a la ritepssir 'ONU de respecter les DH.

4.- Il est temps alors d’en venir a la deuxiemessguestion : le mécanisme des sanctions
ciblées est-il en lui-méme satisfaisant, quantespect des DH ?

Il'y a sur ce théme un nombre désormais impresaitnde prises de position
critigues (doctrinales, jurisprudentielles, politidiplomatiques...) mettant en évidence
pourquoi les sanctions ciblées du CS, notammennatiere de lutte antiterroriste, telles
gu’elles sont actuellement agencées, apparaissentoatradiction flagrante avec les
principes les plus élémentaires et fondamentauwb#edIn document de haute tenue (outre
gue venant d’une source digne de toute considéatioi met fort bien en évidence, a mon
sens, ces contradiction au moyen d’arguments tyegaincants, mérite d’étre rappelé : je
m’étonne beaucoup, d’ailleurs, de constater qstilgar contre largement ignoré. Il s’agit de
la Résolution 1597 du 23 janvier 2008 de I'Assemlgéarlementaire du Conseil de I'Europe
sur les « Listes noires du CS des NU et de I'UEedigée suite (et conformément) au
rapport de la Commission des questions juridiqueles DH (Doc.11454, rapporteur : Dick
Marty).

L'Assemblée ne ménage pas ses mots quand elle enstate que les régles de
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fond et de procédure actuellement appliquées pagKU et par le Conseil de I'UE, malgré
quelques améliorations récentes, ne remplisseoiuhent pas les criteres minimaux... et
bafouent les principes fondamentaux qui sont aasehdes droits de 'homme et de la
primauté du droit » (point 6). Un peu plus loinyegpavoir observé qu’entre autres aucun
mécanisme de réexamen indépendant ni de répapatiories violations subies n'est prévu,
'Assemblée n’hésite pas a affirmer que «une teitecédure est dés lors totalement
arbitraire et sans crédibilité aucune » (point .6Ejfin, 'Assemblée utilise une expression
bien crue quand elle qualifie «... ces pratigues rmemindignes d’'organisations
internationales telles que les Nations Unies etildld européenne » (point 7).

Il est important de signaler que I'Assemblée pa€éetaire est parvenue a ces
conclusion aprés avoir mis soigneusement en évidkscprincipes fondamentaux des DH
en matiere de procédure et de fond que les sasctibiées — telles qu'elles sont
actuellement organisées — « bafouent ». Il s'atjitne part, des principes de procédure
relatifs au droit pour chacun d’étre promptemerisé et informé des accusations portées
contre lui et de la décision prise a son égard clrdit d’étre entendu et de pouvoir assurer
sa défense ; du droit de saisir rapidement unarnnstindépendante et impartiale dotée du
pouvoir d’annuler la décision restreignant sestdrai elle est infondée ; du droit d’étre
indemnisé le cas échéant, en cas de violation atéestdes DH. Il s’agit, d’autre part, des
principes de fond relatifs a la définition clairesdmotifs ayant conduit a I'imposition des
sanctions et des preuves a I'appui, ainsi qu'aulgel dans le temps de l'inclusion dans les
listes noires, alors que de surcroit des enquéiralgs n'ont pas eu lieu ou n'ont donné
aucun résultat permettant de confirmer le bien éathes accusations portées.

Il est également important d’actualiser a I'allusiaux « améliorations récentes »
relatives aux procédures d’inclusion et de retfainoms de personnes dans les listes noires
du CS (et de 'UE), dont il est question dans kohétion de I'’Assemblée parlementaire. Il
est vrai, en effet, que depuis son adoption de eltas/améliorations sont intervenues, grace
a la Résolution 1822/2008 du 30 juin 2008 du CSa(aéée auparavant) : il s’est agi
cependant — on n'oubliera pas de le souligner sichples retouches marginales qui, si
elles ont sans doute ajusté quelque peu les proesén question, en termes d'« équité et
transparence » (par. 28 de la Résolution 1822/20@8)es ont certainement pas rendues
moins arbitraires et plus crédibles dans I'ensemble

Un point différent, mais a relier avec ce qu'onntide constater, permet de parfaire
le tableau. On sait que l'inclusion de noms dasdisées noires de terroristes présumés ou
de supporters de ceux-ci a été prise en considardtins le cadre de procédures criminelles
internes, afin de décider quel poids il convientudeccorder aux fins de I'établissement de
la responsabilité pénale de personnes figurant dasslistes et accusées de crimes en
rapport avec le terrorisme. Or, il m'est arrivé miticiper récemment a un colloque dans
lequel un magistrat italien ayant une grande egpég dans ce domaine a résumeé en
guelgues mots trés efficacesctammunis opiniaes juges nationaux a un tel propos : en soi,
la présence du nom d’une personne dans une liste denre n’est ni un preuve, ni méme
un indice : on peut lui accorder au maximum le Bl simple ‘spunto investigativo’. En
somme, une sorte de «puce a loreille » des désord'investigation. N'est-il pas
extraordinaire alors qu’une simple « puce a I'deed puisse se voir reconnaitpso facto
par les droits internes des Etats membres desnidatinies des effets préjudiciables aussi
lourds pour les individus concernés comme le sauotxcde restreindre gravement leur
liberté de mouvement ou leur droit de propriété ?

4.- Je passe maintenant a la troisieme sous-qoesfi@-t-il des moyens pour réagir, des
mécanismes susceptibles d’étre mis en ceuvre peemireau respect des DH, ou bien faut-il
se résigner face a leur violation ?

Certes, la voie maitresse a laquelle on est amesahger aussitdt est celle de la
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réforme du systéme onusien, quant aux sanctioppdrd des individus : une réforme y
introduisantex novotout ce qui fait pour I'heure gravement défaut afue le respect des
DH soit assuré au niveau méme des N.U. Ce seraess@nt d'écouter le prochain
intervenant, le Professeur Scheinin, qui nous méra sur I'état des débats a ce sujet.
Toutefois, en attendant que ceux-ci déboucherawtiir (qui sait quand !) sur des résultats
tant soit peu satisfaisants, peut-on envisagerda®sent l'utilisation de voies adéquates
gui seraient ouvertes aux intéressés, étant doni@aune ne l'est d'aprés le droit de
I'organisation mondiale ?

Un point est a mettre au clair tout de suite. M&mneomme on le soutiendra d’ici
peu, il est possible d’identifier diverses voieddait permettant d’enrayer les compressions
graves de droits individuels (que ce soit le ddatpropriété ou la liberté de mouvement)
qui seraient imposées par le CS en violation desiDiien reste pas moins qu’en biffant
lesdites compressions on ne bifferait de touterfgias les effets que l'inclusion de noms de
personnes dans les listes noires produit inéétabht quant a la réputation des particuliers
concernés, du fait méme de la publicité qui estndenrbi et orbia leur qualification en
tant que terroristes ou supporters de terroristesa un type de préjudice pour lequel, s'il
est injustifié, le droit d’obtenir une réparatigopaopriée devrait étre garanti : il reste alors a
se demander comment l'intéressé devrait pouvoipgndre.

Toute réflexion quant aux moyens de droit utillea face a des sanctions ciblées
du CS, en vue d’assurer le respect des DH, ddiaser sur la constatation que, si c’est bien
le CS qui édicte les listes noires (soit directetmsait par le biais de I'un de ses organes
subsidiaires) et qui établit quels effet l'inclusiades noms de certaines personnes doit
produire a I'encontre de celles-ci, c’est indisblganent aux Etats membres qu’en incombe
la mise en ceuvre, en vertu de I'obligation génégale fait peser sur eux l'article 25 de la
Charte : a savoir, I'obligation « ...d'accepter eampliquer les décisions du CS».. Par
conséquent, faute de moyens utilisables par lésessés pour obtenir le respect de leurs
DH au niveau onusien, un tel respect ne peut qu'@&cherché (et assuré si possible) au
niveau des Etats, par le biais de leurs droitgriee Dans le cadre européen, bien entendu,
la référence faite aux droits internes englobeti ¢ le droit de I'Union européenne, étant
donné que la mise en ceuvre des sanctions ciblée® re pour ainsi dire — d’une sorte de
division du travail entre I'appareil de I'Union etlui de ses Etats membres : ce n’est pas le
cas d'entrer ici dans des détails a ce sujet, guiefevent pas aux fins des remarques a
présenter.

Venons alors aux voies a emprunter en commentant, gommencer, celle qu’on
pourrait appeler la « voie Kadi » : je fais allusjgar la a I'arrét bien connu de la CJCE du 3
septembre 2008 dont nous avons abondamment digentéant notre collogue. Disons-le
aussitdt : a mon sens, il faut saluer le choixal€bur, laquelle a considéré la sauvegarde
des DH comme s’imposant en Europe de maniére ahsplaompris dans le cadre de la
lutte au terrorisme international au moyen de itactonusienne. En effet, la CJCE a
souligné avec force que les mesures adoptées dang,ar le CS en I'espéce, ne peuvent
étre mises en ceuvre en Europe qu’en respectadtdés fondamentaux. Bien entendu, le
juge communautaire s’est ainsi référé aux DH tal#sgsont garantis par I'ordre juridique
de I'UE, donc en tant qu’intégrés aux principeséaonx du droit communautaire (par.
330) : en somme, les DH qui découlent des traditioonstitutionnelles communes aux
Etats membres et qui ont été consacrés par la @tomesuropéenne des droits de ’lhomme
(par. 335). Il s’agit indéniablement d’une prisepssition de haute volée, impliquant I'idée
trés juste d'apres laquelle quiconque (UE et/ouskktast appelé a mettre en ceuvre les
décisions du CS doit faire cela en respectant ¢s D

Il ne faut cependant pas préter a la CJCE une ptincequ’elle s’est bien gardée
d’accueillir : la Cour n'a pas du tout décidé gadiste noire arrétée par le CS, dont il était
guestion dans I'affaire Kadi, ne serait pas exécete Europe du fait qu’elle contredit les
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DH. En effet, la Cour s’est bornée a annuler léemgnt communautaire mis en cause (qui
reproduisait la décision du CS obligeant a appliqueertains particuliers une « sanction
ciblée » de gel de fonds) parce qu'il viole les Dhhis elle I'a fait sans nullement s’en
prendre a la mesure édictée par le CS, qui n'dgilobjet de la moindre critique. Pour la
CJCE la mesure en question reste incontestableotdigaitoire pour les Etats (et pour la
Communauté) et doit étre exécutée fidélement pax, enais par des modalités
respectueuses des DH. Autrement dit, d’aprés la (Boreglement annulé est a remplacer
par un nouveau reglement communautaire mettantusmneota décision du CS de maniere
que les DH ne soient pas violés : le Conseil dam@onautés est d'ailleurs formellement
invité a le formuler rapidement. En somme, la \iolades DH a laquelle la CICE a porté
remede est attribuable d’aprés elle a la Commurewrtgpéenne, et non pas a 'O.N.U. Il va
de soi qu’en agissant de la sorte le juge européedussi a esquiver totalement, pour
I'heure, la question qui se poserait au cas outd'anusien devait étre qualifié comme
contredisanper seles DH, c’est-a-dire comme un acte ne laissantim@space pour leur
respect aux autorités appelées a I'exécuter. Carriperait-il si tel était le cas ? La Cour se
garde bien de se prononcer la-dessus, alors quig imcombe, & nous, de nous prononcer.

Pour ce faire, rappelons d’abord un point déja ems évidence : d'une part,
'obligation de respecter les DH incombe tant auxatE qu'aux Organisations
internationales (y compris I'O.N.U.) et, d'autrerfpain Etat ne saurait justifier sa conduite
non conforme aux DH en s’abritant derriére la ngitésle s’acquitter de ses obligations en
tant que membre d’'une OI (y compris, encore ung, 1®.N.U.). Mais alors, dans quelle
mesure et par quelles voies pourrait-on faire vdticaractere illégal de I'acte d’'une Ol
engendrant la violation des DH, que ce soit de rfag@diate ou immédiate, lorsque
I'organisation en question, a I'instar de I'O.N.Ud'est pas dotée de mécanismes accessibles
aux particuliers permettant de contréler la l1égatie ses actes et de les annuler le cas
échéant ? Un tel contréle ne peut-il pas étre eféea I'extérieur de I'organisation, & savoir
par le juge national (ou, le cas échéant, parde gommunautaire) ? N'est pas celle-ci la
voie a emprunter ?

Pour moi, il s'impose de donner a ces questions répense positive. Je suis
convaincu, en effet, que personne n’a jamais ex@lide maniere satisfaisante pourquoi, du
fait qu’aucun controle de la Iégalité des décisidnsCS n’est organisé au sein du systeme
des N.U., on devrait faire découler la conséqueancen tel contréle ne pourrait pas étre
effectué de maniére incidente par les juges natiorfau par le juge communautaire) au
moment ou ceux-ci sont appelés a prendre en coaptéelles décisions aux fins du
réglement d’un différend qui leur est soumis. M&hkon raisonne en termes de primauté
du droit international et des principes de la Ghaur les droits internes et sur le droit
communautaire, et en termes de primauté des ablngatiécoulant de la Charte sur celles
prescrites par n'importe quel autre traité intdovatl, on ne voit pas pour quelle raison la
force prépondérante des décisions du CS devraiégyer sans entraves méme en cas de
violation des principes de la Charte, alors qu€deseil est astreint a agir « conformément
aux buts et principes des Nations Unies » (artpa#.2). Bien au contraire, je suis tenté de
dire que la reconnaissance de ladite primauté dgusiement amener a des conclusions
d’un tout autre genre ! Il est & mon sens loisddesoutenir que, du moment que le contrble
de la légalité des décisions du CS n’est pas uradmnréservé a la compétence exclusive
d’'un organe déterminé, il faut alors en inférer tpud juge appelé a faire application d’'une
de ces décisions (y compris le juge national) slaissurer a titre incident que celle-ci a été
valablement émise, tant pour ce qui est des comditde forme que de fond : c’est-a-dire
gu’elle ne contredit pas les principes de la Chattat ceux relatifs aux DH doivent étre
congus comme faisant partie. Si le juge en queskiyait juger que la décision du CS viole
les DH, il ne pourrait certes pas procéder a sowlation, mais il devrait se borner a refuser
de l'appliquerin casudu fait de son illégalité. Il pourrait en naitdera un différend entre
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les N.U. et I'Etat (ou I'entité) dont le juge e'strjane, la responsabilité internationale de cet
Etat (ou de cette entité) se trouvant alors a éngagée le cas échéant, avec toutes les
conséquences risquant d’en découler d’apres lesipes pertinents du droit international.
L'inconvénient est sérieux, mais son éliminatiosggapar la mise en place d'un mécanisme
centralisé de contrdle du respect des DH qui smiessible et fiable, et non pas par un
abandon des DH a I'arbitraire du CS.

Il'y a encore une troisieme voie a explorer : indent de se demander, en effet, s'il
n’est vraiment pas concevable que l'intéressé puattmquer directement en justice l'auteur
de la violation des DH (a savoir I'ONU) a fin d’'epir éventuellement le retrait de l'acte
ayant cause ladite violation, ou au moins le dédagement du préjudice subi.

Voila une question a laquelle on donne courammeéntnilée une réponse
nettement négative. A premiere vue, le principepia quoi l'organisation jouit d’une
immunité absolue de juridiction devant les jugedernes constitue un obstacle
insurmontable : une telle possibilité serait dorexdure, d’aprés I'article 105 de la Charte
et I'article Il, Section 2, de la Convention sus [@riviléges et immunités des Nations Unies
de 1946. Il est cependant a remarquer qu’il existenombre croissant d’indices, se
dégageant de la pratique jurisprudentielle, quiten¢ttoujours plus en évidence la relation
devant étre établie entre 'immunité des Ol eelgpect des DH par celles-ci, en ce sens que
I'Ol ne saurait justifier son droit a se voir recaiitre I'immunité devant les cours nationales
gu’a condition d’accorder au niveau internationaé protection et des garanties, sans doute
pas strictement identiques, mais tout au moinsdomhtalement équivalentes a celles qui
pourraient étre obtenues au niveau national. Etgnites, bien entendu, en ce sens que le
respect des principes internationaux relatifs atltk dit étre en tout cas assuré. Il sied
d’ailleurs de remarquer que la Convention de 19p6iae citée offre un argument de choix
en faveur de cette conception. En effet, son artifll, Section 29, prescrit une véritable
obligation a la charge de I'ONU, en lui enjoignalg prévoir des modes de réglement
« appropriés » pour des différends que 'immunitéjctionnelle de I'organisation soustrait
a la compétence des juges nationaux. On peut Bgismement soutenir que, dans la
mesure ou I'organisation ne s’est pas acquittéeette obligation dans le domaine qui nous
intéresse, en ne prévoyant aucun mode de réglemesnt différends tant soit peu
« approprié » (c'est-a-dire prenant notamment empte la sauvegarde des DH),
I'organisation ne peut étre admise a se prévawitithmunite.

Il convient de souligner qu'a mon sens les dévedopgnts auxquels apparait
promis le principe de la protection équivalente Bésvont bien au-dela du domaine dans
lequel ce principe a commencé a étre affirmé, gticelui du contentieux de la fonction
publique internationale (et des themes similaireainsi, par exemple, concernant les
différends soulevés par des fonctionnaires inte@natix se plaignant de traitements non-
conformes aux DH prétendument infligés par leur leggur, I'on sait qu’'un courant
jurisprudentiel qui s’épaissit de jour en jour sidmmne l'octroi a I'Ol de I'immunité de
juridiction devant les cours nationales a la vésfion que les individus en question
jouissent effectivement, auprés de 'Ol concermigece qu'il est devenu courant d’appeler
le «droit au juge », c'est-a-dire de la posséititaccéder a une instance indépendante et
impartiale dotée du pouvoir de contrbler le respbes DH. En effet, le principe de la
protection équivalente a assurément vocation a jiieou tard — me semble-t-il — face a
toutes les sortes de violations des DH qui serameptitables a des Ol, y compris celles
engendrées par des sanctions ciblées édictées @&. |Autrement dit, ce n’est pas tout de
résoudre la question de savoir si le fait inteoralement illicite constitutif d’'une infraction
aux DH doit étre attribué ou non a telle ou telleo@ a tel ou tel Etat : une fois ce probleme
réglé, il reste a voir quels sont les voies et neficanismes par le biais desquels la
responsabilité de I'Ol — si la charge en incomleelie-ci — peut étre mise en cause. C'est
bien & ce stade que le principe de la protectianvébente interviendra, afin d’'empécher
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l'invocation de I'immunitératione personaale I'Ol responsable devant le juge interne au
cas ou celle-ci n'offrirait pas en son for intériedes garanties comparables a celle que
pourrait offrir I'appareil judiciaire national. Ersomme, aux theses faisant valoir
'impossibilité de mettre en cause la responsabiiés N.U. en cas de violations des DH
attribuables a I'organisation, faute de juges md@ipnaux compétents, d’'une part, et au vu
de lincompétence des juges nationaux engendréelpamunité juridictionnelle de
I'organisation, d’autre part, il convient d’'opposen raisonnement d'un tout autre ordre,
guoique sans doute prospectif pour I'neure : syl a pas de juge international habilité a
vérifier le respect des DH (ou, pour mieux dire, ')l n'offre pas de garanties
équivalentes), alors 'immunité de I'Ol ne devrpds pouvoir étre invoquée avec succes
devant les juges nationaux.

5.- Deux mots de conclusion. Toute étude portantlesudossier des listes noires et des
sanctions ciblées du CS, des qu’elle se pencheestaines des modalités qui caractérisent
pour I'heure ces derniéres, débouche inévitablersantle constat d’'une tendance bien
connue — certes non exclusive, mais forte au deanewrqui continue d’empreindre encore
de nos jours la stratégie de la lutte contre IeotEsme international : c’est que les DH se
trouvent rangés trop souvent au second plan, déds gont percus comme susceptibles de
géner l'efficacité des mesures antiterrorisme. @strcertes pas ici le lieu approprié pour
démontrer le bien-fondé de la conviction — quegegge entierement — d’aprés laquelle en
réalité le respect des DH est en mesure de remfareetelle lutte, au lieu de I'affaiblir. I
vaut la peine en revanche de remarquer que le cliaait en train de changer de facon
bien perceptible : les modes du combat au terrerisrané sans assez de soucis pour les DH
— que ce soit au niveau des politiques nationalesnternationale — sont présentement
assujettis a une critique toujours croissante guitde en mesure de porter progressivement
d’appréciables fruits. De ce point de vue, le cleamgnt de politigue en cours aux Etats-
Unis, notamment au sujet de Guantanamo, prétedsaute a des présages d’évolution allant
dans le bon sens, qui concernent non seulemetibhagationale, mais celle internationale
(et onusienne) aussi.
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The Kadi Rulings: A Survey of the Literature

Sara Poli and Maria Tzanbu

Aim of the Survey and Methodology

This survey undertakes to critically summarize th@mments that legal writers of
international or European law have made in relatiotwo cases concerning the legality of
Community acts imposing sanctions on individuadelil by the UN Sanction Committee. In
particular, we will deal with the CFI's ruling of 12 September 2005

! and on the appeal handed down by the ECJ on 2i@bpt 20080over which much ink
has been spilt, given the range of legal issuestakie. Our survey is confined to the two
‘Kadi rulings’ and does not take into considerationdhallenges of sanctions based on lists
of individuals drawn up at EC level, independentfiyhe UN sanction systefn.

Giving an account of the literature on these judidilecisions, which will feature
prominently in all international and European lavammals, is scientifically risky and
requires severalaveats

This survey is not exhaustive in that it reviewsample of comments and moreover, bears
certain limits. First of all, it is restricteddtione temporis Many scholars will continue to
write in the months to come, especially on the EQEcision and on the future ruling of
Kadi’s second challendebut we decided to cut Penelope’s rope at the érday 20009.
Therefore, comments published after this cut-otedaave been excluded. Secondly, for

* Sara Poli is Marie Curie Fellow, EUI, University BRome ‘Tor Vergata’; Maria Tzanou is PhD studerit)l E
The former has written sections I, 1l (text untibfnote 16; and from footnote 43 until the endgtises Il and
V. Maria Tzanou has written the remainder of thevey. The conclusions were written by both authdise
latter would like to thank Professors Martinez Hosa, Pavoni and Tomuschat. The usual disclaimpliesp
This research was supported by a Marie Curie Intnajiean Fellowship within thé"7European Community
Framework Programme.

1 T- 315/01Kadi v. Council/Commissiof2005] ECR 11-3649. The progeny of the CFI's rulingKadi are T-
253/02Ayadi v. Counci[2006] ECR 11-2139, T-49/0#assan v. Counc[R006] ECR II-52.

2. C-402/05 P and C-415/05 P, judgement of 3 Septe2®@8Yassin Abdullah Kadi, Al Barakaat International
Foundation v. Council of the European Unjoryr. For the sake of convenience we will refelyan case C-
402/05 P. This survey concerns the CFl and ECJ'sgslileaving aside the opinion of AG’s Maduro whose
position was almost entirely followed by the ICItwihe exception of the assessment of the legas ledghe
contested regulations.

3 See for example T-228/@rganisation des Modjahedines du people d'Iran (QMFCouncil[2006] ECR II-
4665. For a comment see Della Canea, ‘Return to tieepdocess of law: the European Union and the fight
against terrorism’ (2007) 32 ELRev. 896. See alb3/04Kongra-Gelof 3 April 2008, nyr; T-229/0Dsman
Ocalan on behalf of PKK v Counaf 3 April 2008, nyr; T-327/0%tichting Al-Agsa v Coungibf 11 July 2007,
nyr; T-47/03Sison v Counci[2007] ECR 1I-73; T-256/07People's Mojahedin Orgnaisation of Iran (OMPI) v
Council COMPI II' Case), of 23 October 2008, nyr. On these cases, anditicplar on OMPI 1l, see Guild,
‘The uses and abuses of counter-terrorism polici&urope. The case of the terrorist lists’ (2088)Journal of
Common Market Studies 173; Tridimas, ‘Terrorism #mel ECJ: empowerment and democracy in the EC legal
order’ (2009) 34 ELRev. 103, 117. See also T-284Rxpple’'s Mojahedin Organisation of Iran (OMPI) v
Council(OMPI 1l Case)of 4 December 2008, nyr.

4 Case T-85/0%adi v. Commissiqr{2009] OJ C90/37.
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practical reasofiswe decided to review authors writing in Englishrerith, Spanish,
German and Italian and published in the main Ewoppurnals of international and
European law. We considered American journals onbylimited number of cases. Thirdly,
comments not written in English required transkatand a reformulation of ideas in an
abridged form; hopefully, the inevitable manipudati of the texts does justice to the
authors’ thoughts. Fourthly, the survey is not riyei@® mechanical exercise: it implies
subjective choices in picking up the points madethy authors. Many commentaries
presented all-encompassing analyses, but we ha teelective and report the authors’
main convictions. We extracted the most significarguments or those that came across
more clearly, at least in our opinion. A certaige of simplification of sophisticated legal
reasoning was also necessary. In sum, this is‘on/ of many possible surveys that could
be written on reactions to th&adi rulings. It is our hope that the collected infotioa will
prove valuable for the reader.

Our work is divided into five sections. The firdtesches out the position that the CFI and
the ECJ set for themselves in the global legalroatid expounds the reasons as to why the
two judicial decisions were appreciated by comntensa Section two reviews the
comments published on the admissibility of the aactand on the legal bases of the
contested regulations. We decided to give an adcoluthe authors’ views on the legal
foundations of the contested acts in a separat®sdiecause in this instance the ground for
challenge is an issue that stands alone. The #nd fourth sections examine the main
reasons for criticism of the CFI's and the ECJlngs respectively. The final section of the
survey draws some overall conclusions and attetoptientify commonalities, if any, in the
widely differing reactions of commentators to these landmark judgments.

1. The Attitude of the CFl and the ECJ towards Intenational Law and the
Positive Assessment of their Rulings

The Kadi rulings raise the issue of the relationship betwegernational and EC law. In
general, writers epitomize the CFI's ruling as finttionalist and monist and the ECJ’'s
judgment as sharply dualist. Other commentatorsdatifee monist/dualist descriptors, ‘as
neither seem apt to any longer capture the compieractions among multiple legal
systems® In order to label the way the Court conceives thkations between the
international and Community legal orders, they 8sautze’s term of ‘middle ground’,
referring to the fact that the EC legal systemlas@d between the international and national
legal orders.

Efforts were made to situate the position of thedmbourg courts in relation to that taken
by the US domestic courts on the subject of thatimiship between domestic and
international law on the one hand, and that ofE#HR vis-a-visthe UN Security Council
resolutions on the other.

® The selection of languages mirrors those the astéie able to read.

5 Halberstam, Stein, ‘The United Nations, the Eussp&nion, and the King of Sweden: Economic sanstion
and individual rights in a plural world order’ (28046 CMLR 13, footnote 114, 43.

" Schutze, ‘On 'Middle Ground' The European Commuaitgt Public International Law’ EUI Working Paper n.
2007/13, 2.
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Comparing the ECJ’s attitude toward internatioaa ko that of the judicial branch of the
USA, one commentator argued that the Luxembourggisdposition inKadi represents a
‘texasization’ of the European UniBmccording to this strand of the literature theseai
similarity between the ECJ's stance and that ofWise Supreme Court in thidedellin v
Texa$ decision' In both cases the two groups of judges refuseticutate the relationship
between the international and the constitutiondkeoiand show that the two bodies of law
are separatl.An opposite view is taken by Scheinin who emptessihat the ECJ ruling in
Kadi should be seen as an affirmation of a high degfemherence between EU law and
international law?

One author carries out a comparative evaluatiohefattitude of the CFI, the ECJ and the
ECtHR towards the SC resolutions and comes to dinelgsion that the Strasbourg Court
demonstrated strong substantive deference towdwelsSecurity Council, that the CFI
showed moderate jurisdictional deference, and thatECJ (and its Advocate General)
proved to display very little if any deferencelhe positions of the three couris-a-visthe
UN Charter is articulated as follows. The vision tok CFI's legal space is vertical,
hierarchical and integrated in that the EU is belin@ UN. In this respect, the CFI's
approach is similar to that of the ECtHfRone of the differences is that the former feels
self-empowered to exercise judicial review wheréeslatter does ndt. The ECJ’s image
of the relationship between the EU and the UN @st$r with the previous one; it is
horizontal, heterarchical and segregated ‘withEhkexisting alongside other constitutional

systems as an independent and separate muniajpibleler®

At this juncture, it is appropriate to portray tileasons as to why the literature supported the
CFI or the ECJ’s judgments.

8  Thomas Franck in the Panel discussion at NYU, 17 epté@nber 2008,
http://globaladminlaw.blogspot.com/2008/10/nyu-kpenel-discussion-in-full.html.

® Medellin v. Texas, 552 US (2008). In this case % Supreme Court refused to enforce the judgmetitef
ICJ without prior congressional action.

19De Burca, ‘The European Court of Justice and thermational Legal Order after Kadi' Jean Monnet Vitogk
paper n. 1/2009 4-5.

11 |bid. Other commentators evoke another Americalyijoent, theReid decision (Reid v. Covert, 354 U.S. 1,
1957) but for the opposed purpose of welcomingGbart's establishment of the ‘constitutional hegegnoh

EU law,’ as the US Supreme Court did with respe¢héodomestic law. Indeed, in the mentioned degjsias
excluded that an international agreement can copfevers on the Congress or on any branch of the
Government, which is free from restraints of the &ibation. Tridimas, Gutierrez-Fons, ‘EU Law, Imetional
Law and Economic Sanctions against Terrorism: Tudiciary in Distress?’ (2008) 32 Fordham Internadib
Law Journal 660, 729.

12 Scheinin in this working paper. This author firtat the ECJ’s ruling in Kadi is not incompatibletiwthe
UN Charter or more generally with international ldar example, it is compatible from an internatiolaav

point of view that the ECJ’s conclusion that the datory nature of Chapter VIl resolutions leaves pdeshe
priority clause of Article 103 of the Charter, rodom judicial review of national or EU level meassir@med at
the implementation of those resolutions. The samistence of the Court on securing compliance witimdm
rights in the implementation of the 1267 sancticegime ‘is an affirmation of, and not a departuanf, the
imperative of the EU having to comply with interioa@l law.’

3 De Burca, above n. 10, at 38. On the EctHR, the G&ltlae ECJ's approach to international law see D@ Se
Vitucci, “The European Courts and the Security CaduBetween Dédoublement Fonctionnel and Balancing of
Values’ (2009) 20 EJIL 193.

4 |bid, at 202.
15 De Burca, above n. 10, at 40.
18 Ibid, at 43.
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Commentators who have expressed support for thés @Hing are relatively limited in
number and in any case do not appreciate all aspéthe Court’s positioH.

First of all, the CFI's judgment was well receiveg a number of authors because it
recognized the binding character of, and grantégmy to, UN law over EC law. It is
worth recalling the reasoning of the Court: fiistasserted that the UN Charter binds the
Community by virtue of the EC Treatyby applying the so-called ‘functional succession’
theory, employed by the ECJ International Fruit Company® secondly, it used Article
103 of the UN Charter to proclaim the primacy oé tdN Charter even over primary
Community law. This kind of analysis found suppeith a number of commentatdiswho
endorse the idea that an international organizatisnch as the EC — cannot question ‘the
hierarchical position of the UN Charter in the mtgtional legal orde” Insofar as the
CFI's reasoning with regard to the binding natufah® UN Charter on the Community
legal order is concerned, the authors backing epGFRl, find the analogy drawn by the
Court with thelnternational Fruit Companyonvincing? and point out that the approach
taken by the CFI follows what has until recentleibehe general trend according to which
European law knows no strong dualistic relationstith international law obligatiorfs.

Commentators emphasize that the positive implioatiof the CFI's finding that UN law
enjoys primacy over EC law are the following: theu@ acknowledges the role that the

" Tomuschat, ‘Case note to T-306/01 Ahmed Ali Jug2G06] CMLR 537, 551; Gestri, ‘Legal remedies against
Security Council targeted sanctions: de lege lathdnlege ferenda options for enhancing the priotecif the
individual’ (2007) 17 ltalian Yearbook of Internaial Law 25, 37; Hinojosa Martinez, ‘Bad Law for @Goo
Reasons: The Contradictions of the Kadi JudgmentO&2® IOLR 1, 3; Brown, ‘Kadi v. Council of the
European Union and Commission of the European Contiesniexecutive power and judicial supervision at
European level’ [2006] 6 European human rights tawiew 456; Aust, Naske, ‘Rechtsschutz gegen den UN-
Sicherheitsrat durch européische Gerichte? Die Rpadchung des EuG zur Umsetzung ‘gezielter Samédio
aus dem Blickwinkel des Volkerrechts’ [2006] 61 Qutihische Zeitschrift fiir 6ffentliches Recht und
Vélkerrecht, 587; Steinbarth, ‘Individualrechtssthugegen MaRnahmen der EG zur Bekampfung des
internationalen Terrorismus’ [2006] Zeitschrift fluroparechtliche Studien — ZeuS 269, 285; Von Alda
‘UN-Sanktionen und gemeinschaftsrechtlicher Grualigschutz’ (2006) 44 Archiv des Volkerrechts 2210;
Mollers, ‘Das EuG konstitutionalisiert die Vereint®lationen— Anmerkung zu den Urteilen des EuG vdm 2
09. 2005, Rs. T-315/01 und T-306/01’ (2006) Europiaird26.

18 For a criticism of the fact that the CFI did notkmaany reference to general international law folaR ‘la
vinculation de la Union para el derecho de la NN&#d' Roldan Barbero, ‘La justicia comunitaria y eltomin

de legalidad de las resoluciones del Consejo deriBlagude Naciones Unidas. Comentario a las sentencia
Yusuf/Al Barakaat y Kadi, de 21 de septiembre de52@@l Tribunal de Primera Instancia de las Comuteda
Europeas’ (2005) Revista electrénica de estudi@sriationales 875.

19 Joined Cases 21/72 to 24/Wiernational Fruit Company and Othef$international Fruit) [1972] ECR
1219.

20 Tomuschat, above n. 17, at 543, Hinojosa Martimabpyve n. 17, at 3, von Arnauld, above n. 17, &, 20
Stangos, Gryllos, ‘Le droit communautaire a I' épre des réalités du droit international: leconéesr de la
jurisprudence communautaire récente relevant date contre le terrorisme international’ (2006) @®ahde
Droit européen 429, 472.

2! Hinojosa Martinez, above n. 17, at 2.

22 Tomuschat, above n. 17, at 543, Hinojosa Maztiabove n. 17, at 3, von Arnauld, above n. 17206t207,
Stangos, Gryllos, above n. 20, at 472, Aust, Naskeye n. 17, at 587. The latter authors pointthaiigh, that
the difference betweeadi andInternational Fruit Companys that the present decision deals with the primacy
of international law over EC primary law, whereadilunow the decisions of the Court had to do witle th
relationship between international law and secon@mmunity law. Hinojosa Martinez takes a stephfert
and holds that ‘besides this reasoning grounde@anmunity law, the constitutional role of the UN Cieatin
international law provides further arguments tolaixpits compulsory character for the EC’ (abovédh,. at 2).

2 Mollers, above n. 17, at 5. Hinojosa Martinez,v&bn. 17, at 6. Tomuschat, above n. 17, at 545.
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Security Council plays in the maintenance of inional peace and security and avoids a
destabilization of the UN system by a frontal dttacdertaken by a Court of a regional
organizatiorf? Such an attitude reveals that the Community juties not see the EC legall
order in isolation from the international legal t8ys and, in particular, the UR The CFI's
ruling makes possible the interconnection betwegernational and European law; this is
welcomed in that it fosters ‘international coopematwithin a homogeneous world order
system'?® Moreover, the Community forms a sub-regional syiesn of the UN Charter,
which 1257 hierarchically inferior to the fundamengaiinciples and rules enshrined in the
Charter:

Secondly, the CFl attracted positive comments feomumber of scholars since it decided to
indirectly review the SC resolutions on the badijus cogensAs many commentatdfs
have pointed out, ‘if indeed the international legaer constitutes an integrated whole, the
necessary inference is that the UNSC does not @pera vacuum’. The general rules that
the international community has embraced as thedation of its existence must then also
apply to this body since ‘[tlhe Security Counciledonot lead an existence outside and
above the law®

Let us now come to the CFI's applicationju$ cogensThe review of the SC resolutions on
the basis of this standand praiseworthy since the Court takes into consitien an
international yis-a-vis European) standaftland contributes to international discourse and
to the formation ofus cogens®

24 \on Arnauld, above n. 17, at 213.
2 Aust, Naske, above n. 17, at 606.
26 Tomuschat, above n. 17, at 551.

2T Tomuschat notes that this conclusion of the CHsdwot show any weakness; elsewhere, he furthendss
that the Community can live quite well under a regiwhich unambiguously accepts the primacy of thpzsés
of the UN legal order that are binding on the Mentbiates of the world organization (above n. 1 B4&-543).

2 Almgqyist, ‘A human right critique of European juil review: counter-terrorism sanctions’ [2008] EELQ
303, 321; Brown, above n. 17, at 468; Steinbartlmvailn. 17, at 281, von Arnauld, above n. 17, at, 215
Hinojosa Martinez, above n. 17, at 11, Gestri, abovl7, at 37, Tridimas, Gutierrez-Fons, abovElnat 691,
Eeckhout, ‘Community terrorism listings, fundamentghts and the UN Security council resolutionsséarch

of the right fit' (2007) 3 European Constitutionalw Review 183, 195. An author notes that: ‘...two onaj
achievements of these decisions are to be welcoRied, there is the acknowledgement that the pswéthe
SC are not completely unfettered from legal restrdint that they must conform to internationsd cogens
Second, and perhaps more importantly, the cournsde have implicitly acknowledged the competente o
domestic courts to control the international vajidof SC resolutions which breaclus cogensrules.’
Cannizzaro, ‘A Machiavellian Moment? The UN Secuf@guncil and the Rule of Law’ [2006] 3 IOLR 189,
203.

2 Tomuschat, in this working paper. Brown considées €FI's decision as progressive to the extent that
Court acknowledges human rights constrains on theotive decisions of a group of sovereign Stassye n.
17, at 466).

30 von Arnauld, above n. 17, at 210. Méllers argthes the ‘gentlest’ way to deal with internatiotelv is the
approach and the standard of review taken by the Tt EC fundamental rights have been ‘internatidenat
friendly’ relativised in this case (above n. 17428).

31 Brown, above n. 17, at 468. According to the tattesofar as the CFI's ruling encouraged the doimest
courts of the EU to conduct a review of the UNS@htsons on the basis ¢fis cogensiorms, the Courgives
the domestic court a stick with which to beat ti@r8solutions (lbid. at 466). However, he points that ‘it is
highly unlikely that even a national constitutiocalurt would take it upon itself to overrule thec&ety Council
resolution on the basis of (inter)national law giadls... in practice, the chances of any tribunadlidating a
determination of the Security Council are vanishirghall’ (Ibid. at 468).

143



TheKadi Rulings: A Survey of the Literature

According to one commentator, the CFI's judgmerikes a balance between respect for
the UN system and protection of human righssa-visthe UNSC. It has neither given in to

the temptation of taking over full control as loagjthere is no sufficient human rights-based
review of SC resolutions (i.solange ), nor has it fully declined to review such acts.
Instead, it has opted for a sectoral exceptioraag'soweit’) asjus cogenss concerned?

By doing so, it limits the dangers of eroding thH Bystem by encouraging desertion on
grounds of national dissent.

A very specific point made mostly by German autffarsncerns the recognition by the CFI
of jus cogensas a ‘constitutional instrument of the internatibpublic order®* This is
applauded because it contributes to the ‘consiitalisation of international law. In this
respect, the Court with its ruling became an ag#nthe constitutionalization of the
international legal ordéf,although a danger of ‘fragmentation’ of internatiblaw is also
highlighted by commentators, due to the fact tHe CFI assumed an autonomous
competence for the review jofs cogeng’

Furthermore, the CFI's judgment has gained sumpodng certain scholars because it puts
pressure on the UNSC to improve its sanctions systey introducing substantial changes
that can guarantee due process rights to the mesmterned, and could be considered as
the first step towards a comprehensive submisditimeaSecurity Council to the rule of law.

Further strengths of the CFI's position are théofeing: it avoids an outcome of the total
denial of a judicial review’ it does not hinder the effective implementationpegaceful
measures adopted to combat terroffsand it saves the ‘Member State from having to
choose between the UNSC resolutions and Commuanity Therefore, it contributes to the

32 von Arnauld, above n. 17, at 209-210.

33 However, see Bore Iveno, ‘Le controle juridictiohries  résolutions du Conseil de Sécurité: vers un
constitutionalisme international’ (2006) Revue gatede droit international public 827, 836-837.

34 Steinbarth notes that: ‘Auch wenn den Klagerdén Sache damit nicht geholfen ist, verdient desain des
EuG Zustimmung, die Verordnung und damit inzidemicha den Gemeinsamen Standpunkt sowie die
Resolutionen des Sicherheitsrates am Malf3stab derjasimogensgehérenden lbergeordneten Regeln des
Vélkerrechts als internationaleandre publiczu kontrollieren’ (above n. 17, at 281).

% Aust, Naske, above n. 17, at 600, Méllers, above?, at 430 ; Bore Eveno, above n. 33, at 830tesletim
explains that ‘constitutionalisation of interna@naw’ means that the Member States have an sttére
generating norms and controlling institutions oa livel of the UN in a way that reflect their owarglards and
perceptions of legitimacy. See Nettesheim, ‘UN sane against individuals — a challenge to the igecture of
European union governance’ [2007] 44 CMLRev 567, 5Btr a criticism of the CFI's international
constitutionalist posture, see D’Aspremont, Dopadté@di: the ECJ's reminder of the elementary divide
between legal orders’ [2008] 5 IOLR 371, 375.

36 Mollers, above n. 17, at 426.
7 Aust, Naske, above n. 17, at 597.

% gsantos Vara, ‘El control judicial de la ejecucifmlas sanciones antiterroristas del consejo gierisiad en la
unioén europea’ (2008) Revista electrénica de estutfiternacionales; Aust, Naske, above n. 17, at 688
Arnauld, above n. 17, at 216, Tomuschat, abovernatl551, Van den Herik, ‘The Security Council'sytted
sanctions regimes: in need of better protectiothefindividual’ (2007) 20 Leiden Journal of Intetioaal Law
797, 802, Wessels, ‘Editorial: The UN, the EU and Gogens’ [2006] 5 IOLR 1, 6.

% Steinbarth, above n. 17, 280. This author argfuasthe CFI applies a higher standard of judicaiew for
the observance of the individual position of th@lmants than that employed by the ECJBiosphorusand
Ebony Maritime(lbid., at 281).

40 Brown, above n. 17, at 468.
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coherence and efficiency of the international lesystem**

Finally, it is worth making a further comment ore thositive side of the CFlKadi ruling.
The Court’s approach, confining the review of th€ Esolutions tgus cogens was
followed by the Swiss Federal Supreme court inNhdacase®

Shifting attention now to the ECJ’s appeal, gemgigpeaking it can be noted that positive
assessments were more conspicuous than thoseatiomelo the CFI's ruling® At times,
commentators were ostensitflyn favour of the ECJ’s approach. Arguments in suppf
the higher Court’s position may be sketched odbkews.

The ECJ is applauded since it does not allow theeS6lutions to trump EC primary l&i.
This implies that the EC Treaty, and in particdlaman rights, are ranked above any other
source of law, including the UN Charter, in therarehy of norms. Some authors, dwelling
upon the ramifications of the ECJ’s ruling withiretEC legal order, remark that the Court
distinguishes between ordinary primary norms andddumental primary norms
(fundamental human rights) and gives priority te ktter? It is also observed, although in
a more neutral toneis-a-visthe judgment, that the ECJ strengthens the ideatitle EC
legal order is domestic-lik&in that the position of individuals stands abownteinational

“1 |bid, at 463. Along these lines, see also Stethbabove n. 17, at 280.

42 Nada v. State Secretariat for Economic Affairs, esyericht [BGer] [Federal Court], Nov. 14, 2007, 133
Entscheidungen des Schweizerischen Bundesgerichts][B@50-67 (Switz.). For a comment see Reich, ‘Due
Process and Sanctions Targeted Against IndividRalsuant to Resolution 1267 (1999)’, (2008) 33 Yale
Journal of International Law. Available at SSRNphfssrn.com/abstract=1268163.

43 D’Argent, ‘L’arrét Kadi: le droit communautaire wone droit interne, (2008) Journal de droit européés,
266, Vitzhum, ‘Les competénces législatives etdjationnelles de la Communauté européenne dansti& lu
contre le terrorisme-I'affaire Kadi’ (2008) Zeus53726; Beulay, ‘Les arrets Kadi et Al Barakaat Intgional
Foundation-Réaffirmation par la Cour de Justice detdnomie de I'ordre juridigue communautare vissaeu
droit international’ 524 (2009) Revue du Marché Camrmat de I'Union Européenne 32; Griller,‘International
law, human rights and the European Community’s anmwus legal order: notes on the European Court of
Justice decision in Kadi’ [2008] 4 European Constinal Law Review, 528, 553; Ohler,
‘Gemeinschaftsrechtlicher Rechtsschutz gegen pengeniehtete Sanktionen des UN-Sicherheitsrats’ $200
Europdische Zeitschrift fur Wirtschaftsrecht 630g [Bena, Vitucci, above n. 13, 193; Kotzur, ‘Eine
Bewahrungsprobe fir die Europaische Grundrechtsgescteaft/Zur Entscheidung des EuG in der Rs. Yusuf
u.a. gegen Rat, EUGRZ 2005, S. 592 ff. ' [2006] 33opdische Grundrechte-Zeitschrift 623; D’aspremont,
Dopagne, above n. 35, at 371; Santos Vara, ‘Elrobiadicial de las sanctiones contra Al-Quaedaoy |
talibanes en la Union europea:? Un desafio a lderps del consejo de seguridad?’ (2009) 13 Revista d
derecho comunitario europeo 91, 116, Sauer, ‘Retthits gegen vélkerrechtsdeterminiertes
Gemeinschaftsrecht?’, [2008] 61 Neue juristische ckiémschrift 3687, Scheinin in this working paper.
However, the ECJ’s ruling was also openly disappidweauthoritative scholars. See section n. 4.

44 Kunoy, Dawes, ‘Plate tectonics in Luxembourg: tinage & trios between EC law, international lawthad
European convention on human rights following timesanctions cases’ (2009) 46 CMLR 73, 76; Tridimas,
Gutierrez-Fons, above n. 11, at 729; Harpaz, ‘JaldReview by the European Court of Justice of Ukh&st
Sanctions’ Against Terror in the Kadi Dispute’ ()4 European Foreign Affairs Review 65, 88, Cartlwel
French, White, ‘European Court of Justice, Yassim#ilah Kadi and Al Barakaat International Foundation
Council and Commission (Joined Cases C-402/05 P AAd3205 P) Judgment of 3 September 2008’ (2008) 58
ICLQ 229, 234; Curtin, Eckes, ‘ThH€adi case: mapping the boundaries between the exeani¢he judiciary

in Europe’ [2008] 5 IOLR, 365; Lavranos in this wiml paper.

4 vitzhum, above n. 43, at 426; Sauer, above natt3686, Tzanou, ‘Case-note on Joined Cases C-402&5
C-415/05 P YassinAbdullah Kadi & Al Barakaat Intefoaal Foundation v. Council of the European Union &
Commission of the European Communities’ (2009) 1h@a Law Journal 121, 144.

48 Gianelli, ‘L’autonomia del sistema giuridico conitamio rispetto al diritto delle Nazioni Unite’ (P8) 91
Rivista di Diritto internazionale, 1078, 1082.

47 Tomuschat, above n. 17, notes that the CF| haml raigarded the EC legal order as a domestic regimne (
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obligations?®

The decision of the Court is regarded as salutape@ally in light of the deficiencies in
terms of human rights standards of the current dhtson systerfi’ The Kadi ruling of
2008 puts pressure on the Security Council to imgtbis system from the point of view of
human rights protection without affecting its effeeness’ The Court’s position is
considered an expression of the judicial self-asserof the EU in the international
community®® Its choice not to engage in an opeternational dialogue in favour of the
internal constitutionaldialogue with its citizens is considered amonbst positive aspects
of the ruling®?

A further welcomed aspect of the Court’'s judgmemicerns the exercise of full judicial
review over acts implementing SC resolutioh€n this issue it is worth pausing on the
opinion of an author who seems to advocate thatBG4 could have been even more
audacious. He claims that there are no speciallgmabin holding that the Community
judge is entitled to review the legality of an mmational agreement or an international act
which is binding for the Communify}. However, the writer does not conclude on whether
this kind of judicial review could extend to thenbling decisions of the UNS€ He argues
that he is unable to do so given that the ECJisguloes not define the legal effects of SC

(Contd.)

541).
48 Gianelli, above n. 46, at 1084, De Burca, abovEdnat 36.

4% schmalenbach, ‘Bedingt kooperationsbereit: Der Kalsinspruch des EUGH bei gezielten Sanktionen der
Vereinten Nationen’ [2009] 64 Juristenzeitung 35;42; D’aspremont, Dopagne, above n. 35, 371, a3B;
Schrijver, Van den Erik, ‘Eroding the primacy ofettUN system of collective security: the judgmenttiod
European Court of Justice in the case of Kadi andBa&dakaat’ [2008] 5 IOLR 229, 337. Along these lines
Sauer, above n. 43, affirms that the constitutigmaciples of the Community legal order cannot uie i'stand
back’ in the field of terrorist-lists when therevieanot been any serious attempts at the interreltienel to
remove the deficits in the judicial protection @687). In contrast to this view, another autharsiders that the
Court exceeded its powers in defining the limitsthe SC’s powers in the light of human rights staddar
Santos Vara, above n. 43, at 101.

50 Ohler, above n. 43, at 630; Sauer, above n. 4358&d, Gianelli, above n. 46, at 1084. It may bssjtdle that
the ECJ will cease to fully review Community actsigiveffect to SC resolutions when sufficient guagastof
protection of fundamental rights are assured atl&ll. Vitzhum, above n. 43, at 429. On the laitsue and
also on authors with opposing views on the impat¢he ECJ’s ruling on the UN sanction system se&@ea.
4.

51 Ohler, above n. 43, at 630; in a similar vein blaepaz, above n. 44, at 82. However the latter audfso
emphasizes that the ECJ erects high walls betweerih@anUN legal order thus taking a judicial disgregive
approach which is difficult to reconcile with th&B attempts to enhance its external ‘actorness'8485). He
further emphasises that ‘the ECJ treats the UN ondlir suspicion while treating the ECHR legal ordethw
openness. This judicial course of action can bda@mgd by the normative commonality of the EU ahd t
ECHR and the lack of such commonality between thesEldivanced human rights protection and the emheyoni
protection granted to HR within the global, UN legadler’ (at 87).

52 Kunoy, Dawes, above n. 44, at 102 (emphasis adfed}rasee De Burca, above n.10, at 43.

53 Kunoy, Dawes, above n. 44, at 98-99. For criticidfrthe CFI's notion of ‘structural limits’ see Hap above
n. 44, at 92. The same authors praise the Courgfecting ‘the notion that there are ‘political gtiens’ over
which the Court do not have jurisdiction’ (at 101).

54 palchetti, ‘Pud il giudice comunitario sindacasevhlidita internazionale di una risoluzione deh€iglio di
Sicurezza?’ (2008) 91 Rivista di diritto internazds 1085, 1087Contra see Vitzhum, above n. 43, arguing
that aninternationaltribunal is the appropriate forum to interpret thié Charter (at 428-429).

%5 On this point, an author criticises both the CFdl éime ECJ for not explaining why they did not enjbg
power to review the legality of the SC decisions.\Bet, ‘The role of European Courts in reviewing diatihg
obligations under international law’ [2008] IOLR 35353.
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resolutions in the Community legal ordér.

From a substantive point of view, the Court is gedifor its distrust of the invasion of due
proces¥ but also for striking the right balance betweessthrights and security concefhs
and for advancing its own core values (human rightgection and judicial reviewj.One
author defines with enthusiasm the ECJ’'s judgmentabust, inward-looking, human
rights-oriented and constitution-basédhis line of argument is stretched so far as tuar
that the ECJ ‘exports’ and indeed imposes on nonaignber states (and international
organizations) European fundamental rights starstfatttat enhance the protection of these
values at global level. This phenomenon is terniedopean value imperialisrf’.

A further strength of the ECJ judgment is that riis@res that all economic sanctions
imposed on individuals by the EC are subject tostmae level of review by the Community
courts, regardless of whether the EC has exerdisedetion or not in implementing the SC
resolutions* The ECJ is also supported for reversing the Ckiling?® thus allaying the
fears of a revitalization of &Sblange Irebellion’ of constitutional cout$that eventually
could have led to a lack of uniformity in humanhtigiprotection within the EC legal order.

%6 Another author takes the view that the ECJ's Kadijnent considers the SC resolutions ‘untouchalsie,’
contrast to the acts by which the EU/EC implemenésresolutions. Wessels, ‘The Kadi case toward®eem
substantive hierarchy in international law?’ [2068[0LR 323, 326.

5 Tridimas, Gutierrez-Fons, above n. 11, at 698.

%8 |bid, at 729. In the same vein Ohler, above n.a4@ues that the ECJ found the appropriate solinionder to
bring a balance between the observation of intemal obligations, of international security intst® and the
essential protection of human rights (at 633). @&ttdefines the Court’s conclusions as the fruit ofahue-

oriented approach, which is based more on the balaaetween a collective need to cooperate witttien the

fight against terrorism and the need to protect dumghts from the perspective of European law tharthe
formal status of the contested regulation as gdlaw. De Sena, Vitucci, above n. 13, at 227.

¥ Harpaz, above n. 44, at 88.

80 Others would term the tone of the ECJ'’s reasoniagochial’ and of ‘Fortress Europe’-type. See Dedayr
above n. 10, at 4.

61 Harpaz, above n. 44, at 88. See along these [theatin, Eckes, above n. 44, at 368-369.

52 Lavranos in this working paper. De Sena, Vituatiove n. 13, argue that the solution adopted by in
holding that human rights are breached is in liieot even more advanced, than the case-law oE@#IR (at
225).

53 |bidem. For a criticism of this kind of approaatesTomuschat in this working paper and De Burca almov
10.

54 Kunoy, Dawes, above n. 44, at 101; Gianelli, abmv46, at 1081. In Kadi the CFI had distinguishethizen
regulations implementing UNSC resolutions that do lish the names of suspected terrorists and tigdseg
effect to SC resolutions that clearly identify tteggeted individuals. In the former case, the EC aiges
discretion in the implementation and thereforenistied to draw up in-house lists of suspectedotésts. In the
latter, no margin of discretion is left to the Cormity legislator which has to borne itself to giviéeet to the
freezing orders against the identified subject®e Tl had accepted to exercise full judicial reviavihe light
of European human rights with respect to the forragulations but a limited one with respect toltteer. The
ECJ's ruling in Kadi superdes the CFI's distinctignazcepting full jurisdiction to review regulatiomspugned
by Kadi thus affording the same standard of humghts protection to those who are listed as suspect
terrorists, regardless of the UN or EU origin o tist. Contra, see Beulay, above n. 43, at 52.

% Kunoy, Dawes, above n. 44, at 102.

5 vitzhum, above n. 43, at 427. Gianelli, ‘Il rapfmotra diritto internazionale e diritto comunitasecondo il
Tribunale di primo grado delle Comunita europe®0@) 89 Rivista di diritto internazionale, 131, 1&unoy,
Dawes, above n. 44, at 102; Sauer, above n. 4%8it; KAmmerer, ‘Die Urteile ‘Kadi’ und ‘Yusuf ddsuG
und ihre Folgen’ (2008) Europarecht 65, 78.
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Authors have also speculated on the impact thaE@®&s position orKadi might have on
the protection of human rights as afforded by ti#HR®’ It is suggested that this ruling
makes up for the ‘*hand-off’ approach of the StrasgoCourt which, in théehrami and
Saramatidecision® showed ‘excessive and misguided deference towtheldJNSC, the
NATO, and the Member Stat€¥’Others take the opposite view and suggest thattiey

is in line or is synergic with respect to the lafsttte ECHR. On the one hand, this is due to
the fact that the ECJ satisfies the demand of hurigdris protection as defined by the
ECtHR inBosphoru® and on the other, the indirect review of the S&hations promoted
by the ECJ ‘may assist the EU Member States ininge#iieir ECHR obligations™

Finally, a further interesting comment regardingpaitive evaluation of the ECJ ruling may
be noted. One author contrasts the high level ofdrurights protection stemming from the
ECJ’s ruling with the way in which the EU legislatmplemented the ECJ’s rulifg.

2. The Admissibility of the Annulment Action and the Legal Bases of the
Contested Regulation

Virtually nobody has examined the admissibilitytbé annulment action before the CFI.
This is due to the fact that the applicants’ legiainding to challenge the regulation was
fairly uncontroversial® The reasoning of the two Courts on the legal ba#se impugned
measure has also been relatively under-scrutinizedommentatof$ but it is submitted

57 An author emphasises that the ECJ human-right tedeapproach prevents the interference of the ECtHR.
Salerno, ‘Quale Comunita di diritto per il Sig. Kaf009) 92 Rivista di Diritto Internazionale 11014). The
author presumably refers to the possibility of E@tHR intervening if the ‘Bosphorus test’ is not dai$ by

the EU.

% |t has been be noted that the ECHR is not likelgebinspiration from the ECJ’s ruling in Kadi t&ésa more
favourable approach to the right of individualspwld it be called upon to examine the compatibiitigh the
ECHR of acts attributable to the UN. De Sena, Vituabove n. 13, at 226-227.

5 | avranos in this working paper. A similar but maoneanced position is expressed by Harpaz, abo4d,mat
80.

0 vitzhum, above n. 43, at 427.

" Harpaz, above n. 44, at 79. Ciampi in this workpaper enquires as to whether the ECtHR would be
prompted to revise its case law after the ECJ’s Kaling. She envisages two possible challengesrbdfte
Court. The first is brought by an individual affettey UN targeted sanctions, implemented through Coniityr
measures, against an EU member State. In this it@asems quite unlikely that the Court would deffan its
previous case lawBpsphorusas inBehrami and Saramagtand truly engage in effective judicial reviewSthte
parties’ actions under these conditions. In theosecscenario legal action is taken against non-Eunbers
(such as Norway and Switzerland). In these circantsts, there is room for a ‘spillover’ effect oétBCJ’s
Kadi judgment on the ECHR case law. The outcome of thectvadienges evinces a paradox: the ECHR would
draw inspiration from the ECJ’'s approach with besiafieffects on individuals and entities affected the
sanctions in non-EU member States but not withénBhl.

2 He claims that reg. 1190/2008 ([2008] OJ L322/2@ijch is a revision of impugned regulation in Kasli
below the human rights standard as defined by (& i its ruling of 3 September 2008, thus rendetirey
latter nugatory. This may cause an increase imtimeber of challenges of listing decisions at dorédstel and
may also lead to the ‘nuclear option’ of an actiothe ECHR against all Member States. Salerno, @abo67,
at 116.

" Tomuschat, above n. 17, at 539. However, two veitemarked that the CFI did not specify whetherkibye
factor to pass the admissibility test was thatrégulation represented a bundle of individual dens Simon,
Mariatte, ‘Le Tribunal de premiére instance des Camautés: professeur de droit international?’ (2@&ppe
6, 6.

" Three authors focused exclusively on the issu¢heflegal basis of the contested regulations: Bamipl
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that it bears important implications for the Comiityitiegal order; therefore it deserves a
fully-fledged analysis. It is worth recalling thidwe CFI, Advocate General Maduro and the
ECJ all agree that the EC had competence to adwpart sanctions,” but the bases
justifying their conclusions were different.

Two theoretical questions may be raised as farhaslégal foundations of the acts

challenged in the Kadi rulings are concerned: agthwr the EC was competent to adopt
smart sanctions and b) whether the CFI and/or th&d'€ reasoning, leading to the

conclusion that the legal bases of the contestessune were appropriate, is sufficiently
sound and robust.

Authors dealing with the thorny issue of competesigedivided: three scholars question the
EC’s competence to adopt sanctions against indidin the current Treaty framewdtk
but did not examine the possible implications ¢ ourt’s finding that the Community
was incompeten’f Other commentators seem to take the opposite ¥i@mn the issue of
the Treaty articles enabling the Community to tak&on, a group of authors hold that
Articles 301 and 60 were sufficient legal basesyire with Advocate General Madu7r5bby
contrast, another author considers that those gioms could not be autonomously used to
adopt the contested regulatidNobody disagrees with the Court’s exclusion ofidet308

as the sole legal bad.

(Contd.)

‘L’ambito di applicazione ratione personae degtlicali 301 60 TCE nelle recenti sentenze Yusuf aiKa
(2006) Diritto dell’Unione europea 317, Hormannjéefugnis der EG zur Umsetzung von Resolutionen des
UN-Sicherheitsrates zur Bekdmpfung des internat@ndkerrorismus’ (2007) Europarecht 120, Cremonaim t
working paper.

7S Cremona, in this working paper; Hérmann, abovedn pbsits that the fact that the freezing is dedagainst
persons as the subjects of rights speaks agaiastdmpetence of the EC to implement sanctions agains
terrorism suspects: this is because for those gpasice law measures the Community does not havaryg
competence (at 131-132). In Eckes’ views the CHited to draw the only possible conclusion that th
Community was not competent to adopt the conceraedtions. Eckes, ‘Judicial Review of European Anti-
Terrorism Measures: The Yusuf and Kadi JudgmenthefCourt of First Instance’ (2008) 14 European Law
Journal 74, 81.

8 However, such an analysis could have been supesflin the light of the fact that the Lisbon Treptgvides
for explicit legal bases for restrictive measurgaiast legal and natural persons. On this issueCsemona in
this working paper.

" See Halberstam, Stein above n. 6 who considemamom sense conclusion that the coordination of smar
sanctions at the EC level vindicates the EC's effecissistance of CFSP policies on economic measiinats
such coordination relates to the EC’s market fumstjcand that the Treaty was likely intended to Sans
targeted at individuals who are unconnected topamicular State (at 39). See also Tridimas, GrgeFons,
above n. 11, at 674. However, for these authorsBBecompetence to adopt smart sanctions is highly
problematic (at 671).

8 |bid, at 674, D’Argent, above n. 43, at 266 arthaugh more ambiguously Gattini. The latter coessdthat
the ECJ rejected the argument that art. 60 and BOfeI'EC could not justify sanctions against indiséls on a
rather literal interpretation of the latter Articlgithout entering into an analysis of therpose(emphasis added)
of that provision which could have led the Courtémstrue the norm as encompassing also the kisdrations
under review. Gattini, ‘Joined Cases C-402/05 P &/@3 P, Yassin Abdullah Kadi, Al Barakaat Internatib
Foundation v. Council and Commission, judgmenthef Grand Chamber of 3 September 2008, nyr.’ (2089) 4
CMLRev 213, 223.

® The most extensive analysis on this point is mad¥itzhum, above n. 43, who holds that both auakand
historic interpretation of art. 301 and 60 as wadl a teleological approach exclude that they entige
Community to adopt individual sanctions (at 384-390)

80 A specific criticism on art. 308 is made by Bartilabove n. 74. She agrees with the CFI's positia &rt.
308 could not be used as an autonomous legal basishe does not see how the Court could come to the
conclusion that the same provision could be usetdlyowith others as the legal foundation of thentasted
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Taking a closer look at the reasoning of both bnasmf the judiciary, upholding the triple
legal bases, most authors find it highly problemaind controversial, although it is
acknowledged that there was a strong motivationttier Courts to recognize the EC’ s
competencé!

Turning more specifically to the CFl, this Courtigticized by no less than 12 autHBsut
there are also exceptions: Tomusciateinbartt! Karaygit®®> and Von Arnaultf regard
the arguments put forward by the CFl as convincifige way it accepts the cumulative
legal basé¥ of Articles 301, 60 and 308, termed by one autmthe ‘magic mixture® is
not convincing for various reasons. Weaknesseglargified not so much in the absence of
an explicit legal basis legitimizing individual saiong® but in the ‘bridge function’ of
Articles 301 and 60 of the TEC with respect to dbgectives of the TEU. This is a way of
unduly extending the scope of Community competeffoesof disregarding the difference
between Community and Union competerices breach of the principle of conferred

(Contd.)

regulations (at 326). On the same line of reasqriag Tridimas, Gutierrez-Fons, above n. 11,78. 6
81 Cremona, in this working paper, Méllers, abova.at 427.

82 Ohler, above n. 43, at 631, Méllers, above n.at 427, Kammerer, above n. 66, at 71-72, Hérmapoyen.
74, at 126, Stangos, Gryllos, above n. 20, at 488-¥itzhum, above n. 43, at 394, Eckes, abové&naf77-81,
Bartoloni, above n. 74, at 317, Sciso, ‘FundameRights and Article 103 of the UN Charter Before thai€o
of First Instance of the European Communities’ [JAXbltalian Yearbook of Int. Law 137, at 140-14arpaz,
above n. 44, at 74-75, Lebeck, ‘UN security Couaciti-terrorism measures implemented via EC EU Law-
Constitutional dilemmas of multilevel governanced(Z] 14 Irish Journal of European Law 3, 25.

8 He holds that art. 301 constitutes a bridge betviee two Treaty regimes which, according to affEJ,
should in any event constitute a coherent wholen(sxhat, above n. 17, at 540.

84 Although for this author it is essential from theint of view of legal certainty and the clarity kafw, a
modification of the Treaty. Steinbarth, above n.df7275.

8 He argues that adding art. 60 and 301 to the E@tir'signifies that it has been accepted that tiepetence

to adopt economic and financial sanctions are Herattainment of EU objectives under the framewafrkhe
CFSP (at 393). The CFI's teleological interpretatidrart. 60, 301 and 308 does not clash with opirf¢gd
since it does not widen the scope of the Commurditypetences. Karayigit, ‘The Yusuf and Kadi judgtaen
the scope of the EC competences in respect ofiatestr measures’ [2006] 33 Legal Issues of European
Integration 379, 394.

86\/on Arnauld, above n. 17, at 215.
87 Kammerer, above n. 66, at 70; Bartoloni, abovédn at 329-332.

8 Eckes, above n. 75, at 79. According to an auttnar,use of art. 308 in conjunction with art. 6@l 801,
could be justified if a Community action was necegsa pursue a CFSP objective which cannot be aediev
through art. 301 and 60 (at 320-321), although &@ffirst paragraph of the TEC make it difficult tseuthe
Community competence for CFSP purposes. Bartolonyeaho74, at 332.

8 Two authors underline that art. 301 and 60 of fEE, lacking any reference to sanctions againsviddals,
‘are tailored to the requirements of internatiolaal and politics at the time of their introductiom the EC
Treaty. The fact that both provisions only referrastrictive measures against states and not toctase
measures against individuals is not a deliberatempit of the drafters of the EC Treaty to restriog t
Community’s external competence. It is simply a eoguence of the fact that at the time of drafting th
possibility that individuals could be the directdagssee of international sanctions was not coresider
Bultemann, ‘Fundamental Rights and the United NatiBmancial Sanction Regime: The Kadi and Yusuf
Judgments of the Court of First Instance of the peam Communities’ (2006) 19 Leiden Journal of
International Law 753, 763; Vitzhum, above n. 48386. On the contrary, another author questionsthér
smart sanctions meet the standards of necessityrgeacy of art. 301/60 of the TCE. Beulay, abovd3).at
46-47.

9 Eckes, above n. 75, at 79-80; Lebeck, above rat&25; Brown, above n. 17, at 460.

1 Vitzhum, above n. 43, at 394. Halberstam, Stdioya n. 6, criticise the CFI since the new CFSP mimnot
constitute the wholesale importation of the CFSRIsstantive objectives as freestanding Communityaivies
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powers® Coming to the conditions of application for Arécl308, the link with the
objectives of the EC Treafy but also the nexus of the regulation with the fioming of the
internal market; are strongly contested. In other words, the CBligles a rather broad
interpretation of Article 308 of the EC Treafydeparting from the ‘healthy tenets of
opinion 1/94 and 2/94%

Six commentaries made comparative analyses of fie@ the ECJ’s rulings on the legal
bases” three authors sided with the E&EWhile several others did not consider the
corresponding judgment entirely satisfactory. Imtipalar, four authors are not persuaded
by the way the ECJ makes sanctions against indilédan EC objectivé&’ the attempt to
identify a link to the operation of the Common Metrkas far as Article 308 is concerned, is
also unconvincing® Gattini is also critical of this aspect of theimgl'%*

Two consequences stem from the upholding of tipéetiegal basis: the first seems to be a
very large appraisal of Community competences & dbncerned aré® The second is
that, whereas the use of Article 301/60 alone wdnalde implied exclusive competence to
adopt smart sanctions, the decision that Articl8 @@s a necessary part of the legal basis
carries with it the implication that Community pawen this respect are shar8d This

(Contd.)

(at 40).
92 Harpaz, above n. 44, at 74; Bartoloni, above na?332.
9 Bartoloni, above n. 74, at 327-328; Stangos, Gsyliove n. 20, at 462; Santos Vara, above nt48.a

% The CFI interpreted as if the expression “n thectipning of the internal market’ was not includedart.
308. Stangos Gryllos, above n. 20, at 466ntra for an opinion holding that ‘in the functioning the internal
market’ does not create a problem for the appbecatif art. 308 see, Vitzhum, above n. 43, at 392.

9 Sciso, above n. 82, at 140.
% Brown, above n. 17, at 461.
9 Tridimas, Gutierrez-Fons, Gattini, Vitzhum, Hals@m, Stein, Cremona, Ohler, Harpaz.

% For Harpaz, above n. 44, the ECJ reiterated theritapce of the doctrine of conferred powers antbred
the constitutional divides within the EU architaetubringing us back to (constitutional) basics7@x Vitzhum,
above n. 43, at 395, Ohler, above n. 43, at 630.

% Cremona in this working paper; Tridimas, Gutierfems, above n. 11, at 657-676; Beulay, above na3,
46. By contrast, Halberstam, Stein, above n. 6, fimel ECJ’'s convincing in arguing its interpretatiaart.
301’s ‘Implicit underlying objective’ that makes fitossible to adopt sanctions through the efficiese of a
Community instrument. However, they criticise theywhe Court glosses over the narrower, country-§igeci
meaning that the Court itself attributed to artl 3add Court’s holding that art. 308 fills this gap @0).

190 Tridimas, Gutierrez-Fons, above n. 11, at 676:-6ZB2mona in this working paper.

101 Gattini, above n. 78, argues that: ‘Even if thiiceent use’ argument is in itself irreproachabbeing an
expression of the fundamental principleedfiet utileand having a long lineage in the Court’s jurispnagg its
use at that stage of arguments leaves a vaguessipneof contrivance (at 223). The expedient charaaf the
reliance on Article 308 is made even more obvioomfthe somewhat cavalier way in which the Courttdea
with one of the indispensable preconditions forlgipg Article 308, namely the demonstration that thck of
Community action would lead to distortion of compieti between Member States and possible infringesnen
EC freedoms. In this regard the Court confined itselthe rather anodyne observation that ‘if ecomoarid
financial measures such as those imposed by thtested regulation...were imposed unilaterally by gver
Member State, the multiplication of those nationaasures might well affect the operation of the rmom
market’ (at 223-224)Contraon this last question, Ohler, above n. 43, at 631.

192 Contra, as far as the CFI's reasoning is concerned, sesylit, above n. 85, at 394.

103 Cremona in this working paper and Tridimas, Gueeffons, above n. 11, at 704; Vandepoorter,
‘L'application communautaire de décisions du Conghl sécurité’ (2006) 52 Annuaire francais de droit
international 102, 116. By contrast, an author seenassume that the EC competence’s is exclusivejbba
Martinez, above n. 17, at 9. In support of thiswié& could be argued that Community competencedimpt
smart sanction has become exclusive as a resulteofinternal legislation that sets up harmonisetl df
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means that the subject who is entitled to implenteatSC resolutions imposing sanctions
on individuals may be the Member States at natitavall®* or the Community®®

3. Reasons for Criticism of the CFI's Ruling

Despite the few positive comments, overall the €Fiiling received extensive criticism.
Scholars found themselves in disagreement with rpanig of the Court’s pronouncement.

First of all, the judgment has been consideredpgiseting since the Court has chosen to
defend fundamental rights as protected jby cogensrather than applying the higher
standard of protection guaranteed within the EGillegder'® In addition, the Court has
been blamed for the ‘sharp distinctithiit made betweekadi and theOMPI-ike line of
cases?® effectively creating a double standard in the t8gbf suspected terrorists. In the
latter, the Court did not hesitate to apply the aonmights standards of protection, as
enshrined in the Community legal order, and consety to annul the contested decision
for breach of these principlé$.

The Court’s reasoning on the relationship betwéenUN and the Community legal order
has also been criticized by numerous authidr§he most problematic aspect concerns the
CFI's argument that the EC has to abide by the Uidr@r. Many commentators have
pointed out that the analogy drawn witliernational Fruit Companys not convincing**

(Contd.)

individuals to be sanctioned. This point was raiggdeckhout (private conversation).
194 Tridimas, Gutierrez-Fons, above n. 11, at 704.

1% Tridimas argues in favour of action at [EC] levather than at domestic level on the ground thist ihore
efficient, politically expedient, and stands a l@gbhance to be effective. Tridimas, above n. 31G8&.

106 Eeckhout, above n. 28, at 198, Hérmann, abovd nat 323, Ohler, ‘Die Verhdngung von ‘smart simet
durch den UN-Sicherheitsrat - eine Herausfordeffiinglas Gemeinschaftsrecht’ (2006) Europarecht 868,
Vandepoorter, above n. 103, at 121, Gianelli, abové6, at 136, Vicek, ‘Acts to Combat the Financofg
Terrorism: Common Foreign and Security Policy atEueopean Court of Justice’ [2006] 11 European orei
Affairs Review 491, 507. An author observes thatghth followed by the CFI created on the one haserimus
gap in the fundamental rights protection, and andther, a wide asymmetry, by establishing a deakzed
control of a universal international organisation the court of a regional organisation for the potibn of
rights outside the organisation. Haltern, ‘Gemeiagisgrundrechte und Antiterrormal3nahmen der UNOOT)
62 Juristenzeitung 537, 541.

07 Griller, above n. 43, at 534.
108 See above n. 3.
109 5ee above n. 2.

10 Hyrmann, above n. 74, at 327, Kotzur, above n.a4%77, Blanquez Navarro, Espésito Massicci, ‘Los
limites al control judicial de la medidas de aptiom de la politica exterior en los asuntos AhmédyAsuf/Al
Barakaat International Foundation y Yassin Abdulkshdi’ (2006) Revista espafiola de derecho europeo
123,147, Vitzhum, above n. 43, at 411, Gianellpwabn. 66, at 136. Schmal, ‘Effektiver Rechtssclgggen
«targeted sanctions» des UN-Sicherheitsrats?’ (2BOR 566, 574.

111 Nettesheim, above n. 35, at 585; Kotzur, abov&8nat 677; Tzanou, above n. 45, at 143; Harirdie EG
als Rechtsgemeinschaft?’ [2005] Européische Zeifschir Wirtschaftsrecht 705; D’aspremont, Dopagne,
above n. 35, at 376, footnote 19. According to @tdbove n. 106, an analogy with the functionaksssion of
the GATT cannot be made since indeed, while irfithd of the CCP according to Art. 133 EC, the Communit
enjoys exclusive competence, the CFSP belongs tinteyovernmental 2nd pillar. The EC Treaty does no
provide for a competence of the Community in thilfaf the UN (at 863). Vandepoorter, above n. Jd08ues
that the analogy witlnternational Fruit Companyakes for granted that the EC is the only body catent to
implement the sanctions imposed by the SC but shi®t certain (at 119). An author takes a differéetv and
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This is because if the ‘functional succession’ angat of the Community could be applied
in the context of GATT, it is highly debatablewhether it could be extended to the UN;
indeed, the Community has not assumed Member Stadegrs in the areas governed by
the UN Charter in the same way as it did with respe GATT.

A number of writers have also focused their ateenton the weaknesses of the Court's
interpretation of Article 307 EE? According to one author,

contrary to the assumption of the CFI, Article 38C does not support its claim of
the duty of the EU to take on the obligations of thlember States. Such an
interpretation obscures the character of this nasna ‘division of powers’ norm,
separating the powers of the EU and of the MemtmeS ™

Another commentator points out that

whereas the Member States may invoke their obtigatinder the UN Charter in
order to justify conduct inconsistent with the E@a3ty, it is highly doubtful that

the EC can invoke obligations of the Member Statesrder to override limits on

its actions established by the EC Treaty. A différeonclusion would be

tantamount to saying that, under Art. 307 of the BE@aty, the existence of
international obligations of the Member Statesvedlahe EC to act beyond the
limits of its competence. This is a result whicmmat be easily drawn from Art.
307 of the EC Treat}?

Finally, it is highlighted that ‘Article 307 EC mayot take precedence over fundamental
rights, the protection of which the ECJ ensurefalfilling its function under Article 220 of
the Treaty™'®

Another bulk of critical comments concentrated twe trecognition by the CFI of the

(Contd.)

criticizes the CFI since it should have based thésElbligation to respect UN law on customary intgional
law. Roldan Barbero, above n. 18, 875. On the bdislisocomment, another author criticises the EGJhblds
that given that the judicature was eager to sheweaspect for international law, and in particiftar the UN
Charter, it could have recognized that the UN legadtem is binding on the EU on the basis of custpma
international law whose principles are embodiethe@mUN Charter. Santos Vara, above n. 43, at 102.

112 schutze, ‘EC law and international agreements efNtember States-an ambivalent relationship?’ [2006-
2007] 9 Cambridge Yearbook of European Legal Stugids 405.

113 sauer, above n. 43, observes that articles 2878&# EC have nothing to do with the primacy of Siegu
Council Resolutions in the EC legal order (at 368&k also Vitzhum, above n. 43, at 421-426, Kargyadpove
n. 85, at 397.

14Nettesheim, above n. 35, at 584.

115 cannizzaro, above n. 28, at 116.

18 Tridimas, Gutierrez-Fons, above n. 11, at 683.&s® Cannizzaro, above n. 28, who argues that ievere
assumed that Art. 307 gave priority to pre-existariernational obligations of the Member Statesrove
obligations deriving from the EC treaty, this wolddd to the conclusion that these commitments epijmyity
over the EC’s ‘hill of rights’ within the legal ordef the EC. Such a perspective would be patendgnsistent
with the constitutional nature of the EC Treaty,daof the milestones of the European integration amagjor
jurisprudential achievement of the judicial indibims of the EC’ (at 203).
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primacy of the UN Charter even over primary EC fahincluding fundamental rights as
protected within the Community legal order. Thipayach by the CFI and its interpretation
of Article 103 of the UN Charter were criticizedtbdrom the point of view of international
law and Community law. As to the former, EeckH8ut disagrees with the CFl's
interpretation of Article 103 of the UN Charter base it implies that it governs clashes
between the EC Treaty and the UN Charter. Howeter,conflict in the present case is
internal to the Community legal system. It is iality a conflict between the Community
law imperative to respect fundamental rights ondhe hand, and the imperative to respect
UN law on the other. Thus, he concludes that whgbdrtrayed by the Court as a rule
governing conflicts between international law anohtnunity law is in fact an internal
precedence rule. As to the latter, it is questitamalihether the primacy of UN law applies to
the EC Treaty, since this agreement was emancigetad the classical international law
and established an autonomous legal order witldtsstitutional charactét? Thus, the
Court’s pronouncement is criticized because it emggualifying EC primary law as an
‘international agreement’ within the meaning of iélé 103 of the UN Charter. That is
however unacceptable, because the Grounding Tseatad in particular the EC Treaty —
have a supranational character and have long lmeedrabove the pure international law
dimension and formed aui generisconstitutional legal ordef’’ As one commentator puts
it, the Court referred to the status of SC resohsiin terms of traditional EC law concepts
by suggesting that they take ‘primacy’ over anyeothaw obligation as a matter of
international law. The concept of primacy, howevés, an exceptionally strong
constitutional term of European law and cannot §inige transferred to the UN system
which is fundamentally different from the EU legatler. Even if the EU was created as an
interr:laztional organization, ECJ case law has dmmteid to its moving well beyond this
status:

The restrictive notion of the ‘standard of reviewpplied to the EC regulations
implementing the SC resolutions is a further aspétihe Court’s judgment that attracted a
lot of attention. In this respect, commentatorsenmised a number of questions concerning
the Court’s reasonin](j.2 First of all, it has been remarked that ‘the CafrEirst Instance
was not asked to rule on the legality of the astiohthe SC*? but of the EC regulations
implementing the relevant SC resolutidffsAgainst this background, the CFl erred in its

117 Eckes, above n. 75, contends that the CFI readl&tio3 of the UN Charter in a very extensive wajirst
held that UN law takes primacy not only over intgfonal law, but also over national law; secondlindirectly
accepted the decisions of the Sanctions Commitidalltunder the scope of Article 103 of the UN Gkai(at
84). See also Lebeck, above n. 82, at 27.

118 Eeckhout, above n. 28, at 192.

119 Onler, above n. 106, at 864.
120 Kotzur, above n. 43, at 677. See also Harpaa/eho44, at 71, Karayigit, above n. 85, at 395.

21 Eckes, above n. 75, at 84.

122 gee Lavranos, ‘Judicial Review of UN SanctionghegyCourt of First Instance’ (2006) 11 European fgore
Affairs Review 471, 474: ‘Does UN law, in particularticle 103 UN Charter, really prevent the CFI from
exercising its basic task of determining whether ldw is observed as Article 220 EC requires it W5 the
CFI really asked to review the UN resolution or eatlwas it asked to review only the EC regulation
implementing the UN sanctions? Can the CFI reallyidedo provide for judicial review despite the fdleat it
came to the conclusion that there are no othecimidieview possibilities available? ... On this bgedund, the
main question arises what does this common harfdgpfoach by the CFl and ECrtHR regarding the rexdiéw
UN sanctions mean for the procedural rights ofcéfé individuals, in particular, the right to effive judicial
review?’ See also Vandepoorter, above n. 103, 2t 13

123 Eckes, above n. 75, at 88.
124 Eeckhout, above n. 28, affirms: ‘The applicantstians for annulment were solely directed at those
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judgment, since it actually had ‘the competencerdgiew the compatibility of any
secondary EC measure with primary EC law, thathis,EC Treaty, including fundamental
rights as protected by the E€or contained in the ECHR®® According to one writer, an
EC act implementing a SC resolution can be reviewgdthe courts, because as a
Community measure, it is subject to full judicialiew under Article 230 TEE This task
cannot be taken away by the Community judicaturee @ommentator did not hesitate to
characterize the EC system after the CFI's decia®m ‘complete system ahavailable
legal remedies and procedures’ as opposed toehedntly used mantra of the EE3The
result of the Court’s decision to restrict the se@p judicial review was that the applicants’
fundamental rights were not effectively protectedhile at the same time the Court was
criticized for assuming judicial review on the tsasif jus cogens?® However,the self-
empowerment of the CFI to review the contested oreason the basis gfs cogenss also
problematic from the point of view of internatiora.**

The restrictive notion of the standard of reviewogtgéd by the CFI had a further
consequence which has also been severely critiigetiany authors. As Lavranos notes,
‘the most problematic aspect of the CFI judgmemnisKadi/Yusufis the failure or
unwillingness to apply the hierarchy of norms tisatormally applicable in the Community
legal order™® In fact, as one commentator observes, the Coumetuwhat has hitherto
been known as the EC hierarchy of norms ‘upsidendotihe highest norms after the
Court’s judgment includ@us cogensfollowed by international agreements and decsioh
international organizations, secondary EC law (E€ regulations implementing UN
obligations) and only then comes primary EC laveJuding the ECHR, while the lowest

norms are national law? Such a ‘drastic modification’ of the hierarchy pérms is

(Contd.)

Regulations. They did not seek review of the Resmhstias such, since this is obviously not within@oeirt of
First Instance’s jurisdiction’ (at 199).

125 Conforti, Decisioni del Consiglio di sicurezza eittlifondamentali in una bizzarra sentenza debiinale
comunitario di primo grado (2006) Diritto dell’lUme europea, 333, 342; Santos Vara, above n. 38.

126 | avranos, above n. 122, at 477. See also Vand&ppabove n. 103, at 121, Conforti, above n. B25342,
Garde, ‘Is it really for the European Community igplement anti-terrorism UN Security Council Resolog®
(2006) 65 Cambridge Law Journal, 284.

127 Along these lines, Santos Vara, above n. 38, at 8.

128 | avranos, above n. 122, 489. See also Eckes, abdk& who notes that the CFI's claim it had caroet a
complete review of the lawfulness of the contesegllation must sound like ‘mockery’ in the eafsttee

applicants whose rights were reduced from thehfuthan rights guarantees under European law tosenéal
minimum of peremptory rules (at 91). See also Kyrizgwes, above n. 44, at 92. Another writer nttas the
CFI does not invoke any title that can justify itsidiction to review the measures with regarguscogensin

other words, it declares itself competent. Thisiargntation is very disputable because it confuseierarchy
of norms with the review of their legality. Bore h@ above n. 33, at 834.

129 As Eeckhout, above n. 28, puts it: ‘That is prdgisehy | consider that the Court had the worst oftb
worlds’(at 196). See also Kotzur, above n. 43,74, 6altern, above n. 106, at 541, De Burca, abovi®nat
22, Jacqué, ‘Le Tribunal de Premiére instance faoerésolutions du Conseil de Sécurité des Natidmiss.

Merci monsieur le Professeur,” L'Europe des libgr@&05, n° 19, Karayigit, above n. 85, at 397.

130 cardwell, French, White, above n. 44, at 234. Eeaklabove n. 28, considers that if the CFI had eated
that the UN Resolutions at issue were unlawful uniciernational law, this could have triggered aesevegal
and even political crisis at international level 186). See also Eckes, above n. 75, at 88, Neiftastabove n.
35, at 592, Mdllers, above n. 17, at 428, Grilidove n. 43, at 540-541, Simon, Lutte antiterrer&tprotection
diplomatique, Annuaire francaise de droit interordl, 2005, (734), p.743, Jacqué, above n. 129, d&m
Herik, above n. 38, at 801 ; Wessel, above n. 88, a

31| avranos, above n. 122, at 477.
132 Harpaz, above n. 44, at 77.
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considered to be scarcely compatible with the geregstem of Community law?

Another weakness of the Court’s position on theutgural limits’ of its jurisdiction is that
it is not consistent with the Court of Justice’sgment inBosphorug®* In the latter case,
the ECJ did not hesitate to review an EC regulaitigplementing a SC resolution on the
basis of fundamental rights as protected withinGbenmunity legal order.

Finally, certain commentators have pointed out that limited review of the CFI could
encourage the ECtH® or national constitutional coutf§ to step in and exercise their
jurisdiction in view of the limited human rightsqtection afforded at EC levél’

A further issue attracting a wealth of criticisntlie CFI's analysis glis cogensFrom the
point of view of international law, there are twmtlamental questions raised with respect
to peremptory norms of international law: firstais international body such as the UNSC
bound by them, and second, what exactjysscogen® While the CFI's positive answer to
the first question was generally welcomed by awtfirits analysis of the notion gfis
cogenshas raised virtually everybody’s eyebroW¥sin this respect, most commentators
find the Court’s conception of this notion rathepansive’*’while one author considers it

restrictivel

If we take a closer look at each of the rights@¢ examined on the basis joks cogensa
number of problematic aspects can be found in &t reasoning. Insofar as the right to
property is concerned, the CFl is criticized beealas no point does it seriously consider
whether the right to property may be classifie@d asiversal human right and, additionally,
as a right to be classified @ss cogens'*? According to one commentator, ‘one may
venture to say that the Court carries out its igégactly as if the Security Council and the
EC Council as its agent had been found to be boumneservedly by the right to property,
without any restriction as to the inalienable cof¢hat right'*** However, criticisms to the
contrary, namely that the CFI has lowered the stethdf review of the right to property to
the examination of an ‘arbitrary deprivation’ othpplicant’s property are not lackitg.

133| avranos, above n. 122, at 478.
134 Eeckhout, above n. 28, at 201.

135 Eckes, above n. 75, at 90, Nettesheim, above, rat3®0.
136 | avranos, above n. 122, at 487, Eeckhout, abo28,rat 202.

137 sauer, above n. 43, at 3687.

138 See above. It is worth noting that Vandepoorenve n. 103, at 134 criticizes the justificatidesding to
the conclusion that the UNSC is subjecju® cogens.

139 5ee in particular, Defeis, ‘Targeted Sanctionsneo Rights, and the Court of First Instance of theofean
Community’ (2007) 30 Fordham International Law Jalrhd49, 1458; Bultemann, above n. 89, at 768, Simon
Mariatte, above n. 73, at 9-10.

149 Tomuschat, above n. 17, at 551, Tridimas, GutieFens, above n. 11, at 693, Kammerer, above nat66
81-82, Mdllers, above n. 17, at 430, Simon, abav&30, at 744, Gianelli, above n. 66, at 138, Alisgj\above

n. 28, at 321, Gestri, above n. 17, at 39, Jacgjp@ve n. 129, Defeis, above n. 139, at 1459, Ahmdedlesus
Butler, ‘The European Union and Human Rights: anrivggonal Law Perspective’ (2006) 17 EJIL 771, 780-
781.

11 Cannizzaro, above n. 28, states: ‘However, thetadopted a very restrictive notion iab cogens.’ at
203. Blanquez Navarro, Espoésito Massicci, abovelf, argue that by assuming the jus cogens as aptaa
of the judicial review, the CFI sets a very highitito effectively protect the rights of the indivdls (at 144).

142 Tomuschat, above n. 17, at 547. See also Kamnadveve n. 66, at 82, Defeis, above n. 139, at 1459.
143 Tomuschat, above n. 17, at 548. See also HadtverStein, above n. 6, at 54.
144 gee for instance, Ohler, above n. 106, who ardhat the CFI limits the standard of review to an
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As far as the right to be heard is concerned, enotie hand the Court is criticized for the
broad scope of this right> On the other, some writers have stressed thetfttthe
protection that the CFI accorded to the rights efedce of the applicants was not
satisfactory*®

Finally, concerning the right to effective legahmedies, once again criticisms of the CFI's
reasoning are not lacking. One author observes ‘ithéd somewhat disturbing that no
visible effort is made to demonstrate that suchtrig judicial review ... pertains to the
class ofjus cogensiorms™’. Another points out the circularity of the CFl'sasoning in
arguing that the applicants’ right for effectivadicial review was not breached, because
they had the possibility to address themselvebadOourt under Article 23t Finally, one
commentator criticized the CFI for excluding thight from the scope of contemporary
peremptory norms of international law, given ththe‘right of individuals to have recourse
to an impartial and independent tribunal againsasuees affecting their individual legal
position, is expressly laid down in the major humights conventions on the universal and
on the regional plané*’

4. Reasons for Criticism of the ECJ’s Ruling

While the ECJ’s ruling was defended by a substhgtiaup of writers; it has also been
severely criticized. Four fundamental objections aaised against the judgment of 3
September 2008.

The first is that the ECJ treats the UN Charteargsother international Trealy: whereas it

is clearly not so since this agreement embodiesfiihdamental principles of today’s
international legal order and boasts almost unalemsembership>? By questioning the
hierarchical position of the UN Charter in the mtional legal ordef? the ECJ creates a
tension with the UN and highlights a sense of djeece of opinion between EU and public
international lawyers, especially as far as themaive point of reference is concerriéd.
The Charter is considered such a unigue internatiagreement that authoritative doctrine
doubts the possibility of using Article 307 TECragulate the relations between obligations

(Contd.)

examination of the ‘arbitrariness’ of the measumnd ¢he individual remains thus without any protctto his
right to property (at 859).

145 One commentator notes ‘the reader wonders whgtdiffierence might still be seen to exist between a
assessment in the light of an internatiojue cogensrule and the assessment operated by the Court which
(indirectly) subjects the Security Council to thargtards evolved in the jurisprudence of the Courdustice.
Tomuschat, above n. 17, at 549. See also Halber&tggim, above n. 6, at 58, Kammerer, above nat82.

146 yon Arnauld, above n. 17, at 212, Ohler, abov&0®, at 861, Conforti, above n. 125, at 342-342.
147 Tomuschat, above n. 17, at 549. See also Kampadreve n. 66, p. 72, Gestri, above n. 17, at 39.
148v/on Arnauld, above n. 17, at 212.

149 cannizzaro, above n. 28, at 203.

150 5ee section n. 1.

151 De Burca, above n. 10, at 34; Schrijver, Van dek, Bbove n. 49, at 336.

152 Tomuschat and Gaja in this working paper.

153 Hinojosa Martinez, above n. 17, at 2.

154 cardwell, French, White, above n. 44, at 240.
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under the UN Charter and those under EC'f&Whe same author argues that exemptions
from obligations under the EC Treaty that are afildvin order to comply with obligations
under the Charter could be wider than those thetadmissible with regard to obligations
under other treati€'®

In second place, the ECJ is reproached for appliingpeaft’ fundamental rights but not
norms that reflect universal values. It is argukdt tits legal position would have been
stronger if it had justified the lack of implemetiba of the UN sanctions on the basis of
universal norms that also bind the Security Couritsiélf™*® or if it had looked at
international instruments promoting respect for hamights and which are binding upon
the state$>® The ECJ failed to take any notice of the standdiridternational protection of
those same rights and by doing so, it ultimatelysed a great opportunity for advancing the
EU’s policy on human rights as a whdf&.The Luxembourg Court distances itself from
international law in contrast with its traditionaititude of openness to'ft and takes an
inward-looking approach that eschews engagemetheikind of international dialogue that
has generally been presented as one of the Eldsghs as a global actéf.Its reasoning
is criticized for having a chauvinist and parochiaher®® A strong pluralist approach
underpins the judgment of the Court and this isodtls with the conventional self-
presentation of the EU as an organization whichtadais particular fidelity to international
law and institutions®

The third reason for criticism is that the ECJ ghis Community legislator in a ‘cul-de sac’,
as the steps necessary to comply with its standszeis) beyond the European institutions’
competences. Any procedural reform of the systesaattions at Community level would

155 Gaja in this working paper.
156 |hid.

157 One author defines this approach ‘Eurocentric.’ifyip ‘Apercu de la jurisprudence communautaire
dévéloppée dans le cadre de la lutte contre ledement du terrorisme international’ (2009) Revueldhit de
I'Union européenne 33.

158 Hinojosa Martinez, above n. 17, at 6. Along theedine De Burca, above n.10, argues that it wbalde
been preferable if the ECJ had ‘invoked internatitena norms rather than only internal European dads in
refusing to implement the SC Resolution without Hert due process guarantees’ (at 55). See also Gardwe
French, White, above n. 44, at 239. One authoresrghat the Court should have reviewed the regulatio
imposing sanctions on Kadi on the basis of intéonal customary law. See Pavoni in this workinggrap

159 cardwell, French, White, above n. 44, at 237.

160 Gattini, above n. 78, at 214. This author arghes the ECJ could have considered the status ghattenal
customary and Treaty law with regard to the humghts invoked and especially to the right to bertigat
231). Further alternative outcomes are describethisycommentator. First of all, the ECJ could hapbeld
the contested regulation because of the constraingst. 307 and allowed the ECtHR as the propertcimur
pronounce on this issue. However, this option prissbacklashes, risks and inconvenience (at 233-23%
second alternative outcome, which the Court hasadied, is inspired by the so-call8dlangeapproach also
described by Griller, above n. 43 (at 544). Inesrdot to undermine international co-operation,Glo@irt could
have refrained from scrutinizing the decisionshe#f tUN sanction committees (and more generally tlidsbe
UNSC) so long as this organism provide those whdisted with acceptable opportunity to be hearatigh
the administrative review mechanism (Gattini, abové8, at 234; Griller, above n. 43, at 544-545).

161 De Burca, above n.10, at 34.

182 pjid, at 57.

183 |pid, at 4. See also Tomuschat, Francioni andgathaese lines Pavoni in this working paper.

184 1bid, at 57. On the contrary, Cardwell, French, ¥habove n. 44, downplay ‘the rupture’ highlightsdDe
Burca and argue that in the Kadi ruling ‘the Cous bpplied its settled jurisprudence in a way thatinsistent
with its practise’ (at 233).
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not be suited to guarantee the European paranwtéwusdamental rights for the people on
the list'®®

The fourth set of critical comments concerns thegétive) external impact associated with
the ECJ's ruling. The self-assertion attitude of thuxembourg court undermines the
UNSC's authority and bears the risks of fragmeatadf UN resolutions along the borders
of national and supranational jurisdictidf$.In turn, this could provoke a dangerous
‘know-on’ or ‘spillover’ effect on other courts thamight want to affirm their local
understanding of human right§.Eventually, this could undermine the system ofemive
security*®®

Finally, many commentators have underscored amiggtin the texture of the ECJ’s ruling
or blame it for avoiding to tackle many of the issuaised by the CEY? As to the former, it
is observed that it is not clear what kind of piptes, under Article 6 TEU, form the
foundation of the Union and need unreserved priotett As to the latter, the ECJ does not
deal at all with Article 103 of the UN Charter (aimdfact disregards’it). The silence on
whether the EC is bound by the Charfeand on the legal effects of the SC resolutities
well as on the extent to which human rights stasglamight bind the Security Council is
also conspicuou¥? In addition, it is difficult to understand fromaHECJ’s ruling whether
certain resolutions of this body might enjoy imniyniif they provide sufficient
guarantee$” Finally, given the lack of discussion on the scopdrticle 307, the ECJ does
not provide guidance on the way in which Member t&stacould eliminate the
incompatibilities of their obligation¥? In particular, one author emphasizes that the Cour

165 Hinojosa Martinez, above n. 17, at 8. See alstirGadabove n. 78, who points out that the Courtsdoet
help improving the review mechanism of the Consadiddists (at 237). For critical remarks on the wiag EC
legislator implemented the ECJ’s ruling see Salatmmve n. above n. 67, at 114-115.

165 Reich, above n. 42, at 510.

187 De Burca, above n.10, at 58; Hinojosa Martinezyabo 17, at 6; Tomuschat in this working paper.
188 Schrijver, Van den Erik, above n. 49, at 335.

189 Halberstam, Stein, above n. 6, at 48.

170 Tomuschat (in this working paper) claims thatsinot clear whether all rights protected by Europkeav
under art. 6 TEU must be defended against thefémearce of the UN or only the core substance of¢ho
principles. Should the former interpretation be ¢berect one, the ECJ would be more radical tharstilange |
jurisprudence of the German Constitutional Court.

17 Tomuschat in this working paper.

172 p'Argent, above n. 43, at 266; Palchetti, abové4).at 1079. For example, as noted by Tomuschahis
working paper), the Court does not mention the mapdicta tertiis nec prosunt nec nocext it is enshrined in
both Vienna Conventions on the Law of Treaties (ti34) to exclude that the Charter has no bearimthe
European legal order.

173 See Palchetti, above n. 54, at 1088; Cannizzangli'®ffetti delle risoluzioni del Consiglio di Sicerza
nell’ordinamento comunitario: la sentenza della E€dlt Giustizia nel caso Kadi’' (2008) 91 Rivista driffo
Internazionale 1075, 1078.

174 Griller, above n. 43, at 541-542.

175 De Burca, above n. 10, at 36 ; Santos Vara, abo¢8,rat 103Contrasee Griller, above n. 43, arguing that
the ECJ left ‘the door open to reduce scrutiny amsas an effective mechanism of judicial controUat level
would be established’ (at 549) .

176 Gattini, above n. 78, at 235. Along these linescReabove n. 42, claims the following: ‘Not onlyrdestic
and above national lawmakers but above nationalreatinal courts alike, therefore, face a choicevben
Scylla and Charyddis: they either stress the suprgnod resolutions made under Chapter VII of the U.N.
Charter in international law as the Swiss Federgr&ue Court did in the Nada-Decision and conseguentl
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does not touch upon the issue of the opposing atidigs under UN and EC law to which
Member States find themselves subject becauseeoKddi decision. The ECJ de facto
constrains the Member States’ freedom to comphh wite SC resolutions within their
domestic legal orderd’ The Court’s position as to the course of actia they should take
is unclear. What is certain, in the opinion of thgiewed author, is that the denunciation of
the earlier agreement (the UN Charter), is nogale option-"

5. Conclusions

In this survey we have reviewed approximately 76wents on the CFI and/or the ECJ’s
Kadi rulings. What kind of overall conclusions may lsawin from this screening exercise?

We commenced our research hoping that we woulddegccertain commonalities in the
academic literature commenting on the two judgmehit® initial hypothesis was that we
would at least be able to identify at least comrpatierns in the assessment of the position
of the two Courts, depending on the legal perspectidopted by commentators. For
example, we would have expected that internatitavayers would by and large support the
CFI's position and that, in general, EU lawyers Wdaupport the ECJ’s approach.

The outcome of our work shows that it is not pdssib find a consensus amongst experts
in EU law in their preferences towards the ECJ’pragch in relation to that of the CFI.
Authoritative writers such as De Burca, an emirnofessor of European law, criticized the
ECJ’s approach. Commentators concurred on thetliattthe latter distanced itself from
international law, although they were divided badwé¢hose who assessed this phenomenon
positively and those who considered it dangerowsfoh international lawyers, many were
critical of the CFI's ruling, but on the whole, thevere harsher with the higher court.

At the beginning of our work we reflected on theest to which the national legal culture

and tradition could have affected the position ommentators. In other words, we

wondered whether it was possible to identify a hgemzous ‘national reaction’ to the two
rulings. We find it hard to conclude that there \@ay such reaction. With some caution, we
could say that German authors distinguished thamseh their support for the CFI's ruling

as soon as it was delivered. However, later onjmthe ECJ’s ruling came out, there were
writers of the same nationality who applauded tigldr court’s stance.

Finally, in the array of different reactions to tKadi rulings, the following minimum
common elements may be identified.

First of all, most authors considered that the yaisilof the legal basis in both rulings was
affected by many weaknesses. The ECJ’s reasorinagtad as much criticism as the CFI's.
The clarity of the Lisbon Treaty in this at€scan be seen as a positive development.

(Contd.)

allow for only very limited judicial review or thegmphasize the relevant internal (domestic or almat®nal)
legal framework based on fundamental rights asBfd did in the Kadi- Case and risk to put aside the
obligations under the U.N. Chartrertium non daturunder the present legal conditions these twocgares
seem to be incompatible with each other at leastl&mge extent.’

Y7 Gattini, above n. 78, at 226.
178 |bid.

17 See art. 215, par. 2 of the TFEU provides an eixgigal base for restrictive measures relatinggset of
funds, financial assets or economic gains belontgngr owned or held by, natural or legal persgmneups or
non-State entities.
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Secondly, the view that the UN sanction systenistihly and especially delisting is not line
with minimum due process right8is widely shared, even amongst those who werealrit
of the ECJ’s ruling®* The modifications to the sanction system introduice2006 signal
limited progress®> The same conclusion may be extended to the 20@®dments®® A
major weakness in the UN sanction system is idedtifh the lack of a substantive review
of intelligence information by an independent amgartial orgart® As emphasized by the
UN Special Rapporteur on the promotion and pratectif human rights, Martin Scheinin,
as long as there is no proper or adequate intemratreview available for the inclusion of
individuals in the terrorist list, national revigwocedures — even for international lists — are
necessary>

Lastly, most writers embrace the position that siyggstem should be subject to further
changes® although some of them are perceived as unreal?$tic

180 5ciso, above n. 82, at 147; Ciampi, ‘Individual eslies against Security Council targeted sanctidcG07)

17 Italian Yearbook of International Law 55, 56 €Tlatter points out that on 23 January 2008 théaPaentary
Assembly of the Council of Europe has also clained the procedural and substantive standards dppji¢he
UNSC do not comply with minimum standards. Ibidenm fBe Resolution of the Assembly see Condorelli in
this working paper.

181 Tomuschat in this working paper.

182 On the 2006 reform of the UN sanction committee @an the limited progress, see Francioni in thisking

paper; Arcari, ‘Sviluppi in tema di tutela dei diridi invidi iscritti nelle liste Comitati delle anzioni del
Consiglio di Sicurezza’ (2007) 90 Rivista di diriftdernazionale, 657, Ciampi, above n. 180, at 58%0erno,
above n. 67, at 112. However, see also the pogtiatuations of the 2006 changes provided by Séhéairthis

working paper. He argues that overall the problanthe 1267 sanctions regime listed by the ECHadi were
not fixed by resolution 1822, this can be seen fisshaffirmation by the Security Council itselfahthere is
room for, if not even an obligation for, national BU level judicial review over the implementationf the

sanctions imposed by the 1267 Sanctions Committerce, according to him this resolution should é&ensas
a tool for constructing coherence between instingl United Nations law, international human riglats and,
for the EU region, also EU law.

183 On the 2008 reform of the UN sanction committes Brancioni in this working paper. De Sena, Vitucc
above n. 13, at 214.

184van den Herik, above n. 38, at 798. Reich, abov&nSchmal, above n. 110, at 569. Others prompsett
up a review procedure of the SC’s action, inspingdhie example of the World Bank Inspection Panelsh&o
‘Security Council’s targeted sanctions against presli terrorists’ (2008) 6 Journal of Internationain@nal
Justice 541, 554. Von Arnauld, above n. 17, argadavour of an International Court of Human Rightsla
adds that so long and so far this is still an wom@olution, the CFI's judgments in Kadi and Yugdints into
the right direction (at 216).

185 See Report of 16 August 2006 (A/61/267).

188 Contrasee Lysen, ‘Targeted UN Sanctions: applicationeghl sources and procedural matters’, [2003] 72
Nordic Journal of International Law 291, 296, 3Qupted by Bultemann, above n. 89, at 765. The Ubtiap
Rapporteur on the promotion and protection of humgints, in his statement to the Third Committee o t
General Assembly of 22 October 2008 summariseaptiens available to the Security Council after B@J’'s
ruling in Kadi and Al Barakaags follows. A first option would be to provide tioee Council of the European
Union, and to the governments concerned, sufficiafdrmation on the grounds for listing individuats
entities, so that the person or entity may be mfmt of those reasons and will be able to contest th
implementation of the listing before national ceuahd the EU court. Another possible option, butaiely the
least preferable one, would be to leave the sdnati the UN level as it is. Naturally, accordingthie Special
Rapporteur a further solution would be to introdaceechanism of independent review at the UnitedoNst
level, as a last phase in the Security Council'ssitat-making about the listing. Finally, a fourtptmn would

be the abolition of the 1267 Committee and itsatést listing. In that case, Resolution 1373 wowddve as the
legal basis for the imposition of national terrotlisting procedures, also in respect of Talibad &h Qaeda
terrorists, and in conformity with due process. Rather details see Scheinin’s contribution instlrorking
paper.

187 This is for example the abolition of the 1267 s@mcommittee and terrorist listings altogetheat@i,
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above n. 78, at 1237). A second option, equallybl@gmatic, consists in asking the sanction committee
provide to the EU institutions, the governments #ralindividuals more information on the ground listing.
Ibidem. A further possibility is that an adminigiva tribunal is established to review the decisiofone of the
sanction committees. However, the chances of getifinsuch an organism are slim. Tomuschat in tlikiwg
paper; Fassbender, ‘Targeted Sanctions and Due$¥d2006] 3 IOLR 437.
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