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Abstract

This paper discusses the legal effects of a sedyniragadoxical situation: an international agreemen
falls at least in part within the exclusive commete of the Community, and yet the Member States are
parties to the agreement and the Community is fois situation, while not common, is not as
unusual as we might imagine. It may occur for salvezasons: it may be decided that it is in the
Community interest, for political or other reasotigt the Member States rather than the Community
should participate; it may be the case that onlgteSt and not regional economic integration
organisations (REIOs) such as the EC, are entilguhrticipate; it may be that when the agreement
was originally concluded the Member States werepmiant - since then, however, EC exclusivity has
‘supervened’. In cases such as these the Europaam & Justice has taken the view that the Member
States party to the agreement are actingoehalf of the Communitgnd in its interests. The legal
questions explored in this paper arise out of #ue that the international agreement is not forynall
‘Community agreement’ within the scope of ArticleBEC and thus the matters regulated by that
provision, including the binding nature of the agrent as far as the Community is concerned, and its
place in the Community legal order, are not expyesssolved. Although these agreements are in
some senses anomalous, and their position in thar@mity legal order may be ambiguous, they also
illustrate the constraints under which the Memb&tes — although fully sovereign States — may
operate as a result of their Community obligatighs, way in which the international identity of the
Union may be represented by the Member States,tt@mdiccommodations possible between the
demands of the Community legal order and the mgralotixigencies of international treaty-making.
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l. Introduction

This paper discusses the legal effects of a sedyniragadoxical situation: an international agreemen
falls at least in part within the exclusive commete of the Community, and yet the Member States are
parties to the agreement and the Community is Tiots situation, while not common, is not as
unusual as we might imagine and it gives rise ma@ber of interesting legal questions. It may occur
for several reasons:

0 It is decided that it is in the Community interdsi;, political or other reasons, that the Member
States rather than the Community should participitie classic example of this is the AETR.

O It may be the case that only States, and not rag@ronomic integration organisations (REIOs)
such as the EC, are entitled to participate in @geeement. This is the case for agreements
concluded under the aegis of many UN agencies asithe ILO and the IMO.2

O It may be that when the agreement was originallyctaled the Member States were competent;
since then, however, EC exclusivity has ‘superverfedlassic example would be the GATT.

In cases such as these the Court of Justice hars thk view that the Member States party to the
agreement are actirgn behalf of the Communitgnd in its interests. The earliest case of this typs
the AETR:

In carrying on the negotiations and concluding #ygreement simultaneously in the manner
decided on by the Council, the Member States aeed,continue to act, in the interest and on
behalf of the Community in accordance with theiligdtions under article 5 of the Trea4ty.

And the Regulation that gave effect to the AETRhimitthe Community recognises this explicitly in
its preamble:

Whereas, since the subject matter of the AETR Agsead falls within the scope of Regulation
(EEC) No 543/69, from the date of entry into foafethat Regulation the power to negotiate and
conclude the Agreement has lain with the Communithereas, however, the particular
circumstances in which the AETR negotiations todce warrant, by way of exception, a
procedure whereby the Member States of the Commimtdtividually deposit the instruments of
ratification or accession in a concerted actionmretheless act in the interest and on behalf of
the Communitﬁ

It will be recalled than in Case 22/@dmmission v Counc{AETR) [1971] ECR 263, paras 82-90, the Court of desti
having found that the conclusion of the AETR fellttwiexclusive Community competence, accepted thetigali
judgment of the Council that it would have beenufitive of the ongoing negotiations to substitute @ommunity for
its Member States at such a late stage.

As far as the ILO is concerned see Opinion 2/@0D(Convention No.170) [1993] ECR 1-1061; as far asItf® is
concerned see Case C-45@0Fmmission v Greecgudgment 12 February 2009; both cases are diedasther below.

In Cases 22-24/7ihternational Fruit Company1972] ECR 1219, the Court held that although the Canity was not
then a formal party to the GATT, it was neverthelbseund by it as a result of the transfer by thenlder State GATT
parties to the Community of competence in the figlogered by the GATT. The focus of this case washenbinding
nature of the GATT as far as Community secondarigligtipn is concerned rather than the obligationstee Member
States.

Case 22/7@ommission v CouncfAETR) [1971] ECR 263, para 90. Article 5 is nowidle 10 EC.
Regulation (EEC) 2829/77 OJ 1977 L 334/11
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The Regulation then provides that ‘In ratifyingamceding to the AETR the Member States, having
regard to the Council recommendation of 23 Septerh®@4, shall act on behalf of the Communfty.’
Regulation 561/2006, which currently gives effecthe AETR within the Community, also refers to
the AETR in its Preamble and to the need for thenbler States to act together in the Community
interest:

Since the subject matter of the AETR falls withire tscope of this Regulation, the power to
negotiate and conclude the Agreement lies wittdbmmunity.

If an amendment to the internal Community rulesthe field in question necessitates a
corresponding amendment to the AETR, Member Stitesld act together to bring about such an
amendment to the AETR as soon as possible, in danoe with the procedure laid down therein.

In Opinion 2/91 the Court was asked to determinen@anity competence in relation to ILO
Convention No.170, which the Community as such @it be able to conclude. Procedures had
been devised by agreement between Council and Cssiumito accommodate the negotiation of ILO
Conventions falling within Community competence.eT@ourt said, in the context of ruling on the
scope of its own jurisdiction:

In any event, although, under the ILO Constitutibhe Community cannot itself conclude

Convention No 170, its external competence maggdessary, be exercised through the medium
of the Member States acting jointly in the Commyigitnterest.8

Later in the judgment the Court, having held thspezts of ILO Convention No.170 fell within
exclusive Community competence and aspects witharesl competence, goes on to stress the
importance of the duty of cooperation in this caht@his duty, based on Article 10 EC (also refdrre
to in the AETR judgment) could then be regarded as the basishfoiMember States’ duty to the
Community in relation to the agreement.

Our third initial example is thinternational Fruit Companyase. This differs from the others in that
it is not a question of the Member States conclydire agreement on behalf of the EC; rather, the
Court holds that since the Member States have oedf@xclusive competence in the matters covered
by the GATT to the Community, the Community shobll held bound by the GATT, in what is
termed functional succession to the Member States.

It therefore appears that, in so far as under tB€ Ereaty the Community has assumed the powers
previously exercised by Member States in the aozamed by the General Agreement, the provisions
of that agreement have the effect of binding then®ainity?

The Court does not say anything directly aboutdhhlgations that might flow for Member States
within Community law from this development. But thmeplication, born out by later cases, is that
compliance with the GATT by the Member States e a matter for Community la.

Ibid. Art 2(1).

Regulation (EC) 561/2006 OJ 2006 L 102/1, Preamata10 and 11; note the parallel between the lpttex 11 and
Article 307(2) EC.

Opinion 2/91 [1993] ECR 1-1061, para 5.
Cases 22-24/7ihternational Fruit Company1972] ECR 1219, para 18.

10" See Cases 267-269/8iministrazione delle Finanze v SPI SHM83] ECR 801, para 15.
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As we have seen, the obligation on the Member Siatthese cases flows ultimately from Article 10
EC. In matters of exclusive competence, the Men$tates may act only by way of Community
authorization! In a case involving internal measures in the faflfisheries conservation (a matter of
exclusive competence) the Court referred to the Manstates as acting as ‘trustees of the common
interest’:

As this is a field reserved to the powers of thenBwnity, within which Member States may
henceforth act only as trustees of the commoneéstema Member State cannot therefore, in the
absence of appropriate action on the part of then€ig bring into force any interim conservation
measures which may be required by the situatioemba@s part of a process of collaboration with
the Commission and with due regard to the genasid of supervision which Article 155 [now Art
211] ... gives to the Commissidh.

The Member States, acting in a field of exclusivem@unity competence and as trustees of the
common, or Community, interest are subject to tipesvision of the Commission.

The legal questions we will explore below arise aiuthe fact that the international agreement & th
above examples is not formally a ‘Community agrestmaithin the scope of Article 300 EC and thus
the matters regulated by that provision, includihg binding nature of the agreement as far as the
Community is concerned, and its place in the Conmtyuegal order, are not expressly resolved. To
what extent can the provisions of Article 300 appfyanalogy? Do the three factual/legal scenarios
given above lead to different answers to any ofehguestions? In what follows we will look at the
negotiation and then conclusion of the agreemaetstatus of the agreement in Community law and
the jurisdiction of the Court of Justice, and then@nunity law obligations on the Member States.

I. Negotiating and Concluding Agreements ‘on Behdlof’ the EC

a. The Formation of a Common Negotiating Position by the Member States

Where an agreement is to be negotiated by the MeBitiages instead of the Community (although it
falls within exclusive Community competence), theriber States are obliged to establish a joint
negotiating position within the framework of thenmmon institutions and this will be binding on
them. Thus, IMETRthe Court held:

[The Council decided that] throughout the negatiadiand at the conclusion of the agreement, the
States would act in common and would constantlydioate their positions according to the usual
procedure in close association with the Communmnistitutions, the delegation of the Member
State currently occupying the presidency of ther@dwacting as spokesman. [ ...]

It follows from the foregoing that the Council'sopeedings dealt with a matter falling within the
power of the Community, and that the Member Statesld not therefore act outside the
framework of the common institutions.

It thus seems that in so far as they concerneabiective of the negotiations as defined by the
Council, the proceedings of 20 March 1970 could m@te been simply the expression or the

1 see for example Case 41-Buzanne Criel, née Donckerwolcke and Henri Schderocureur de la

Républiqug1976] ECR 1921, para 32; Case 1744k Oil [1986] ECR 559; Case C-70/%erner[1995]
ECR 1-3189; Case C-83/9eifer and Others[1995] ECR [-3231. Article 2(1) of the Treaty oneth
Functioning of the European Union (as amended byTtieaty of Lisbon) provides that ‘Where the Tregti
confer on the Union exclusive competence in a $ipeaiea, only the Union may legislate and adogally
binding acts, the Member States being able to dbesmselves only if so empowered by the Union otlie
implementation of acts of the Union.’

12 case 804/7€ommissiorv United Kingdon{1981] ECR 1045, para 30.
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recognition of a voluntary coordination, but weesidined to lay down a course of action binding
on both the institutions and the Member States,dmstined ultimately to be reflected in the tenor
of the Regulatior’i?

Thus the role of negotiator given by Article 300tkee Commission is here taken by the Member
States coordinated through the Council and Presjdén AETRthe Commission had complained that
the decision to act through the Member Statesifway thereby deprived it of its role; in acceptin
that the Member States should negotiate and coa¢h&l agreement on behalf of the Community the
Court accepted this result. However it does raféhé need for the Council and Commission ‘to reach
agreement ... on the appropriate methods of cooperatith a view to ensuring most effectively the
defence of the interests of the Communtty.’

It may be desirable and possible for the Commissionegotiate the agreement. In the case of the
ILO, a working agreement was reached and contaimexd Council decision of 22 December 1986
which applies to cases where an ILO Convention moveatters within exclusive Community
competence and which provides that the Council aulhorize the Commission to negotiate and to
speak on behalf of the Community in the Conferénde. Opinion 2/91 the Court stressed the
application of the duty of cooperation in this nefja

In this case, cooperation between the Communitytaedember States is all the more necessary
in view of the fact that the former cannot, asiinéional law stands at present, itself conclude an
ILO convention and must do so through the mediuthefMember States.

It is therefore for the Community institutions atite Member States to take all the measures
necessary so as best to ensure such cooperatibnirbahe procedure of submission to the
competent authority and ratification of Conventiblo 170 and in the implementation of
commitments resulting from that Conventitn.

We may ask to what extent the obligation on the kentStates in these cases — based as it is on
exclusive Community competence — goes beyond tltye a@fucooperation operative in the case of
mixed agreements. The quotation from Opinion 3Bt cited implies that it is of the same nature
although perhaps stronger (‘cooperation ... is aliiore necessary’). If the duty of cooperation in
the case of mixed agreements in cases of sharegetente is ultimately a best efforts obligattbit,
could be argued by contrast that in the case weamsidering here, where the Member States are
acting on behalf of the Community, the obligatieritao negotiate through a common position or not to
conclude the agreement at all. It may be givenesgion through the adoption ‘within the Council’
either of a negotiating mandate for the Commissigrn cases where the Commission is not given the
power to negotiate, through an agreed negotiatisitipn such as was adopted for the AETR. In the
case of the AETR although it was not adopted asradl Decision the Court held that had the power
to review the legality of the ‘proceedings’ of teuncil , as a binding measure, under what is now
Article 230 EC. Were the Member States to act haiugh the Council but by ‘common accord’, this
may not be reviewable, but the exclusive naturghef Community’'s competence will colour the
Court’s characterization of the dét.

13 Case 22/70 AETR, n 1 above, paras 49, 52, 53.

Ibid. para 87.
See further Opinion 2/91, n 2 above, part IV.

14
15

16 Opinion 2/91, n 2 above, paras 37-38.

‘If it [the duty of cooperation] is to be kept captually separate from pre-emption, as a restaairiiut not a
denial of Member State competence, this obligatiobest seen as a ‘best efforts’ obligation rathein
requiring Member States to refrain from acting luatireement is reachedV Cremona, ‘Defending the
Community Interest: the Duties of Cooperation awn@liance’ in M Cremona and B de WitielJ Foreign
Relations Law — Constitutional Fundamentg@iart Publishing, 2008), 168.

Joined cases C-181/91 and C-248Afropean Parliament v Council and Commissj@93] ECR 1-3685,
paras 12 and 14: ‘acts adopted by representatizéseoMember States acting, not in their capaciy a

17

18
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b. The Decision to Authorize the Member States to Conclude the Agreement

In fields within exclusive Community competence Member States may act only with Community
authorisatiort? This implies that under Community law (not of ceeias a matter of international law)
they should not conclude such an agreement witGoatmunity authorisation. This may be given ad
hoc (as with AETR) or by way of a more general atgation. Since the Council is the institutionttha
concludes Community agreements the authorisatioulghbe given by the Council, although the
Commission may act in specific cases under impleéimgmpowers. Although in th&AETR case the
Court accepted an informal, though binding, deaisio the Council without an explicit legal base,
there is an argument for saying that the decisimulsl be adopted on the same legal basis as would
form the basis for a decision to conclude the ages# (were it to be concluded by the Community),
and this might imply a role for the European Pamnkat, depending on the substantive legal base. This
would be a way of preserving the institutional baks, although it would not necessarily mirror
exactly the procedure for concluding a Communitseagient®

As we have seen, Member States may be authorizetbriolude agreements on behalf of the
Community where the Community itself is not entitl® become a party. Thus in 2002 the Council
adopted a decision authorizing the Member Stateatily the ‘Bunkers Convention’ on civil liability
for oil pollution dame. The Preamble explains tatonale clearly:

The Community ...has sole competence in relationrteclies 9 and 10 of the Bunkers Convention
inasmuch as those Atrticles affect the rules laidmo Regulation (EC) No 44/2001. The Member
States retain their competence for matters covénedhat Convention which do not affect

Community law. Pursuant to the Bunkers Conventanly sovereign States may be party to it;
there are no plans, in the short term, to reopgotiaions for the purpose of taking into account
Community competence for the matter. It is not eéfeme possible for the Community to sign,

ratify or accede to the Bunkers Convention at preser is there any prospect that it will be able
do so in the near future. ... The substantive rulieshe system established by the Bunkers
Convention fall under the national competence ofrder States and only the provisions of
jurisdiction and the recognition and enforcementtioé judgments are matters covered by
exclusive Community competence. ... The Council sthabérefore authorise the Member States
to sign, ratify or accede to the Bunkers Conventiothe interest of the Community, under the
conditions set out in this DecisiGh.

(Contd.)
members of the Council, but as representativedheaf governments, and thus collectively exerciding
powers of the Member States, are not subject tipldeview by the Court... [However] it is not erghu
that an act should be described as a “decisioheMember States” for it to be excluded from revigvder
Article 173 of the Treaty. In order for such an &xthe excluded from review, it must still be detared
whether, having regard to its content and all iheuenstances in which it was adopted, the act @stjan is
not in reality a decision of the Council.’ It shdute noted that in this case the Court stressesgheof the
Member States to act collectively outside the Cdugieen the shared nature of competence in the;fie
AETRthe Court held that competence being exclusivévtember States ‘could not act’ outside the common
institutions: see text at n 13 above.

19
See cases at n 11 above.

2 For example, under Art 300(3) EC, where co-decis®mequired for an internal act, the European i&@adnt is

consulted on the conclusion of an agreement.

Council Decision (EC) 2002/762 of 19 September 28@Rorising the Member States, in the intereshefCommunity,
to sign, ratify or accede to the International Gamtion on Civil Liability for Bunker Oil Pollution Bmage, 2001 (the
Bunkers Convention)DJ 2002 L 256/7, Preamble paras 3-7. Note that @eknim not covered by the Decision, by virtue
of its opt-out from Title IV EC Treaty, nor is itfatted by the Community’s exclusive competence ragisiom Reg
44/2001.

21



Marise Cremona

Member States are to make a Declaration at the adinmatification or accession that as between the
EU Member States, recognition and enforcementdifijients are covered by Community rifeghe
Decision also requires the Member States to uselihst endeavours to ensure the amendment of the
Bunkers Convention to allow the Community to becan@ontracting part§® Similar examples have
been the 2004 Council Decision authorising the Mem&tates to ratify the 2003 Protocol to the 1992
International Convention on the Establishment oflaternational Fund for Compensation for Oil
Pollution Damagé‘,‘ and the 2002 Council decision authorising the Menftates, in the interest of
the Community, to sign the 1996 Hague Conventiofarental Responsibility, which was concluded
within the framework of the Hague Conference ondé International La,

The imposition of conditions on the conclusion mternational agreements by Member States is not
new. A relatively early example is the Regulatiohiah sets out the conditions under which the
Member States should ratify and implement the Cofiee on a Code of Conduct for Liner
Conferences, drawn up under the auspices of thdetUnNations Conference on Trade and
Development?

Where authorisation is given to a Member Stateromdividual basis, a distinction needs to be made
between those cases where the Member Statemdtshalf othe Community and those where it acts

on its own account, albeit under Community autlaids. In the first case the Member State acts in
the Community interest; in the second case, thbosigation is given on the ground that it is not

contrary to the Community interest for the Membet&to conclude the agreement. We will consider
this latter case in section IV below.

Examples of the first scenario include those cade=re individual Member States are authorised by
Council decision, adopted under Article 111(3) EE,conclude agreements with third countries
respecting the use of the Euro. These are case® W special relationship between one Member
State and the third country concerned providesliéigas rationale for the procedure. Thus ltaly has
been authorised to conclude agreements with Samn®fdrand with Vatican City® France with

22 This Declaration, although not binding, is similareffect to a disconnection clause; on such eausee further M

Cremona, ‘Disconnection Clauses in EC Law and Pradtic€ Hillion and P Koutrakoixed Agreements Revisited -
The EU and its Member States in the W¢Hart Publishing, forthcoming 2010).

Council Decision (EC) 2002/762, n 21 above, Art 5.

Council Decision (EC) 2004/246 of 2 March 2004 auging the Member States to sign, ratify or accteajein the
interest of the European Community, the Protoca2@d3 to the International Convention on the Esshinlient of an
International Fund for Compensation for Oil Pollatibamage, 1992, and authorising Austria and Luxendan the
interest of the European Community, to accede taitigerlying instrument®J 2004 L 78/22.

Council Decision (EC) 2003/93 of 19 December 200tharising the Member States, in the interest ef @ommunity,
to sign the 1996 Hague Convention on jurisdictigpplizable law, recognition, enforcement and coop@nan respect
of parental responsibility and measures for thagut@mn of children, OJ 2003 L 48/ 1; see also Cdubecision (EC)
2008/431 authorising those Member States who havalready done so to ratify or accede to the CatimenOJ 2008
L 151/36. The Member States are again requiredakena declaration as to the application of Communitys to the
recognition and enforcement of judgment between MEmStates, in particular here Regulation (EC) 13200 on
jurisdiction and the recognition and enforcementjudgments in matrimonial matters and in matterspafental
responsibility for children, OJ 2000 L 160/19.

Council Regulation (EEC) 954/79 of 15 May 1979 conirgy the ratification by Member States of, or thagcession to,
the United Nations Convention on a Code of Conduct foer Conferences, OJ 1979 L 121/1. This Regulatias

repealed with effect from 18 October 2008 followitng application of EC competition rules to marititmensport and
the consequent incompatitibility of shipping coefeces with Community competition law: Regulation (E€90/2007
of 11 December 2007, OJ 2007 L 332/1.

Council Decision (EC) 1999/97 OJ 1999 L 30/33; Mang Agreement between the Italian Republic, on aifahe
European Community, and the Republic of San Marinb2@1 C 209/1.

Council Decision (EC) 1999/98 0OJ 1999 L 30/35; Mang Agreement between the Italian Republic, on laifahe
European Community, and the Vatican City State andtsdbehalf, the Holy See, OJ 2001 C 299/1.

23
24

25

26

27
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Monaco? Portugal was authorised to continue its monetgrgement with Cape Verdeéand France
its agreements with the UEMOA (Union économiquen&nétaire ouest-africaine), the CEMAC
(Communauté économique et monétaire de I'Afriqueti@) and the ComoréSin the case of the
agreements with San Marino, Vatican and MonacoQbencil Decision sets out the negotiating
position of the Community and provides for its dos®on by the Member State subject to the
possibility of referral to the Council. The agreensethemselves are published in the Official Journa

C. Are There Circumstances in Which the Member States Could Be Required to Conclude an
Agreement?

If we envisage an agreement which falls within esile Community competence but which the
Community cannot conclude, should the Member Sthsunder an obligation to conclude the
agreement? Given the problems for the integritsheflegal order that might arise if some but nbt al
Member States were to become parties, it couldrgpeed that such an obligation would flow from
Article 10, based on the need to represent theesite of the Community, and on the rationale fer th
presence of exclusivity — the need to protect thayuof the common market and the uniform
application of Community law.

Mixed agreement provide an analogy here: in thee aafs'bilateral’ mixed agreements such as
Association Agreements, the Community act of cosiolu will wait until all Member States have
ratified. Accession Treaties generally contain acdf clause obliging the new Member State to
accede to certain mixed agreements; there is fodaase for agreements of the type considered here
(such as some ILO Conventions) but arguably theoels be®*

d. Can the Court Give an Opinion under Article 300(6)?

Under Article 300(6) EC, the Council, Commissionyrépean Parliament or a Member State may
request an opinion from the Court of Justice athéocompatibility of an ‘envisaged agreement’ with

the Treaty. In Opinion 2/91 the Court held thastpiovision could be applied to the envisaged ILO
Convention although the Community itself was ndbéca party. The Court held that

... the request for an opinion does not concern theni@unity's capacity, on the international
plane, to enter into a convention drawn up underahspices of the ILO but relates to the scope,
judged solely by reference to the rules of Comnylaitv, of the competence of the Community
and the Member States within the area covered wé€dion No 1707

Article 300(6) EC also provides that if the opinias to compatibility is negative, the agreement can
enter into force ‘only in accordance with Articl8 ZEU’ (i.e. via Treaty amendment). The principle
behind this provision will apply but it cannot haaxeactly the same effect: this provision has tliecef

of removing the Council's power to adopt a decisimmcluding an incompatible agreem&hfhe

29" Council Decision (EC) 1999/96 OJ 1999 L 30/31; Mang Agreement between the Government of the Fr&egublic,

on behalf of the European Community, and the Goverrof His Serene Highness the Prince of Morfad@®002 L
142/59.

Council Decision (EC) 98/744 OJ L 358/111.
Council Decision (EC) 98/683 OJ L 320/58.

In the case of ILO Convention No.170, part of whilke Court held was a matter of exclusive Commurdtygetence,
only a few Member States have in fact ratifiedsiérmany, Italy, Luxembourg, Poland and Sweden.

30
31
32

33 Opinion 2/91, n 2 above, para 4.

3 Thus the decision concluding it may be declare@lid. This would not, however, invalidate the agrent in terms of

international law; see C-327/%rance v Commissiofl994] ECR 1-3641; C-13/0Commission v Coungibpinion of
AG Kokott, para 173: ‘The annulment of a prior démn establishing the Community position would nié¢rathe fact
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Member State acts concluding an incompatible ageeér(even one within exclusive Community
competence) cannot be declamedalid by the Court of Justice. However it is certairtlg tase that,
were the Member States to conclude such an agreéemm®y would be acting contrary to their
Community law obligations.

lll.  The Legal Status of Agreements Concluded by Mmber States ‘on Behalf of’ the
EC

We will here discuss essentially the extent to Whigticle 300(7) EC might apply by analogy or
extension to agreements concluded by Member Statéehalf of the Community. The issues arising
include whether the agreement is binding on the i@onmty and on the Member States, who is
responsible for its implementation, does the Cdwante jurisdiction to interpret it, and does it take
precedence over secondary Community law?

a. I sthe Agreement Binding on the Community?

Under Article 300(7) EC, agreements concluded lgy @ommunity are binding on the Community
and its institutions (as well as the Member Staleshe cases where a single Member State corglude
an agreement on behalf of the Community, which wdntlude for example the delegation to Italy of
the power to conclude agreements on the use dtubhe with San Marino and Vatican City, we can
take the view that the agreement will be bindinglm Community (and, in these cases, on the ECB).
The decision authorising Italy to conclude thoseeaments is in fact based on Article 111(3) EC,
which provides that agreements concluded undeptioaision will be binding on the Community, the
ECB and the Member States.

This is a rather special case, and it is only enxdhse of GATT and the Nomenclature Convention that
the Court has explicitly declared an agreement lickvonly the Member States are parties to be
binding on the Community. It is possible that the same principle might beligd to other
agreements but caution should be exercised: ibismerely that all Member States are party to the
agreement; it must be shown that there has besmsfér of power to the Community. limtertankq

for example, the Court held in connection with lh&@RPOL Convention:

. it does not appear that the Community has assumeder the EC Treaty, the powers
previously exercised by the Member States in thkl fio which Marpol 73/78 applies, nor that,
consequently, its provisions have the effect ofilsig the Community ... In this regard, Marpol
73/78 can therefore be distinguished from GATT 1%ithin the framework of which the
Community progressively assumed powers previousraised by the Member States, with the
consequence that it became bound by the obligafiomsng from that agreement (see to this
effect, in particular|nternational Fruit Company and Otherparagraphs 10 to 18). Accordingly,
this case-law relating to GATT 1947 cannot be agupto MARPOL 73/78. It is true that all the

(Contd.)
that Vietnam's accession to the WTO is binding unidéernational law on the Community and its MemliStates
because infringements of provisions of internal Eamnot in principle, according to the general subé international
law, have any bearing on the competence to conctedées and agreements.’

3% On GATT see n 3 above; on the Nomenclature Cormentsee case 38-7Bouaneagent der NV Nederlandse

Spoorwegen v Inspecteur der invoerrechten en aexijfi75] ECR 1439, para 21. We may argue that Ar} 5&U
does the same for the ECHR but as this Conventionrmitesoncern a field of exclusive Community compegerand as
the Member States are not parties on behalf o€tramunity, the logic is a different one and it fallgtside the scope of
this paper.
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Member States of the Community are parties to Mar@é78. Nevertheless, in the absence of a
full transfer of the powers previously exercisedtihy Member States to the Community, the latter
cannot, simply because all those States are paotidkarpol 73/78, be bound by the rules set out
therein, which it has not itself approv?eﬁd.

A similar conclusion was reached in a case whitsedhthe issue of the status in Community law of
the International Convention on Civil Liability foDil Pollution Damage and the International
Convention on the Establishment of an InternatiofRahd for Compensation for Oil Pollution
Damage. The Court held, citingtertankq that the Community is not bound by either thability
Convention or the Fund Convention: ‘In the firsag#, the Community has not acceded to those
international instruments and, in the second plaagnnot be regarded as having taken the place of
its Member States, if only because not all of tram parties to those conventions®’. Although, as

we have seen, the Council had expressly authorikedMember States, in the interests of the
Community, to ratify or accede to the 2003 Protdoahe Fund Convention, the Court took the view
that this made no difference since the Protocal rdit apply to the facts at issue in the ¢s&@he
result is somewhat unsatisfactory since the Coas thereby unable to give a clear ruling on the
relationship between two different liability regiméhat based on the international conventions and
that based on the EC’s waste directiveven though by its authorizing decision of 2004 €ouncil

had indicated support for the international regithé not clear how the Court would have reasahed
the Protocol itselthad been directly relevant to the case, but it seemas, tin the absence of a
concluding act, it is only in exceptional casesttha international agreement may bind the
Community.

In the absence of such a concluding act which woeiftler the agreement itself an integral part of
Community law’® a legislative act may transform the contents of agmeement into binding
Community law by incorporating the agreement itéelb the legislation designed to implement its
provisions. Thus, Regulation 2829/77 was titled the bringing into force’ of the AETR and
provided that the AETR would apply to the releveypies of international road transport operatitins.
We find another example in the Regulation origpnalimplementing of the Convention on
international trade in endangered species of wadn& and flora (CITES), which attached the
Convention as an Annex and provided in Article 1:
The Convention, as set out in Annex A, shall apgilyoughout the Community under the

conditions laid down in the following articles. Tlobjectives and principles of the Convention
shall be respected in the application of this ratj;tnu‘l.42

% Case C-308/0@he Queen, on the application of International Asstion of Independent Tanker Owners (Intertanko)

and Otherss Secretary of State for Transp§2008] ECR 1-04057, paras 48-9.
Case C-188/0Commune de Mesquer v Total France SA and Totalnatenal Ltd [2008] ECR 1-4501, para 85.
Ibid. para 86; see n 24 above.

Directive (EEC) 75/442/EEC of 15 July 1975 on waSt& 1975 L 194/39. Unlike Directive (EC) 2004/35/E@ o
environmental liability (OJ 2004 L 143/56), Direati 75/442 makes no mention of the Liability and ¢F@onventions.
The Court merely finds that the Member States irce&mg national liability rules may follow the scherastablished by
the Conventions but must at the same time ensureduipliance with Directive 75/442.

Casel81/78aegemarj1974] ECR 449.

See n 5 above; the same is true of the Regulaticerttly in force, Regulation (EC) 561/2006 of 15 BtaR006 on the
harmonisation of certain social legislation relgtin road transport OJ 2006 L 102/1.

37
38
39

40
41

42 council Regulation (EEC) 3626/82 of 3 December 1982he implementation in the Community of the Coni@nbn

international trade in endangered species of waldn& and flora OJ 1982 L 384/1. This Regulation i@as been
replaced by Council Regulation (EC) 338/97 of 9 Deaant996, OJ 1997 L 61/1, which provides in Art This
Regulation shall apply in compliance with the objexg, principles and provisions of the [CITES] Comtien.’
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In considering the implications of whether and hber Community may be ‘bound’ by an agreement
to which it is not a party, and of these forms méarporation, we need to consider two issues in
particular: the first is responsibility — as a reatof Community law — for implementation of the

agreement, and the second is the place of the ragreéein the Community legal order and more
particularly the extent to which it can take prezracke over secondary Community law.

b. I mplementing the Agreement as a Matter of Community Law

Member States who are party to an agreement ‘oalbefi the Community or as trustees of the
Community interest are under not only an intermatidaw obligation to comply with the agreement
but also a Community law obligation. If the prowiss of an agreement are expressly incorporated into
a Community instrument then the obligation of thenvber States will flow from that Community
instrument, but even in the absence of such incatjpm a Community law-based obligation may be
derived from Article 10 EC. The Member States pgtte in the agreement not only as sovereign
States but also as Member States of (and undexutierisation of) the Community. Here | think we
can again draw an analogy with mixed agreementerevthe Member States participate in their own
right but also with commitments as Member States:

. in ensuring compliance with commitments arisimgni an agreement concluded by the
Community institutions, the Member States fulfiithin the Community system, an obligation in
relation to the Community, which has assumed resipdity for the due performance of the
agreement ...

Since the Convention and the Protocol thus creglésrand obligations in a field covered in large
measure by Community legislation, there is a Conityuinterest in compliance by both the
Community and its Member States with the commitmmemitered into under those instruméfits.

Here of course the agreement has not been ‘cortlbgethe Community institutions’, but the
principle and the Community interest seem to beddme. This argument is supported 3l &
SAMI, where the Court held that it had jurisdictiorirtterpret the GATT even where the point at issue
was national, not Community, law: ‘in that regatddoes not matter whether the national court is
required to assess the validity of Community measwor the compatibility of national legislative
provisions with the commitments binding the Comnypfiie. GATT].*

Thus for the Member States, as trustees of the Gontyninterest, compliance with the agreement is a
Community law obligation which may be enforceabyette Courf?

Is there a corresponding obligation on the Commuriltbeit not bound directly via Article 300(7)?
The Member States, as parties to the agreementpeaythe uncomfortable position of being bound
in international law by an agreement which theyehaw power to implement (since the subject matter
is within exclusive Community competence). Indeedthie case of the ILO, the ILO itself, when
accepting that an agreement — although it mustdmelaeded by the EC Member States — may be
negotiated by the Commission, declared that ‘Men®tates alone can be held liable for failure to
comply with those undertakings, even if the breaththe provisions of such a convention is
attributable to a Community measure adopted by rtgjdecision.*® As a matter o€ommunity lay
therefore, and as a corollary to the Communitydesive competence, there must be an obligation on
the institutions flowing from the duty of coopemtito ensure that the agreement is implemented. If
the agreement is found to be binding on the Comiyunstitutions either directly through the GATT

43 Case C-239/08ommission v France (Etang de Berf2)04] ECR 1-9325, paras 26 & 29.

Cases 267-269/8Amministrazione delle Finanze v SPI SE®83] ECR 801, para 15.
As far as GATT is concerned, see case C-6C®hmission v Germarj$996] ECR 1-3989.

Document, drawn up by the Governing Body of thermational Labour Office on 12 February 1981, sepm@nted by
another document dated 31 May 1989, as cited ini@p2/91, n 2 above, part IV.
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case law or indirectly through incorporation, thil of itself entail an obligation to implementaind

to enact any necessary legislation. In factCommission v Greegc¢he Court asserted the exclusive
competence of the Community to take initiativesigieessd to ensure compliance with international
rules incorporated into a Community Regulation.

C. The Agreement as Part of the Community Legal Order

Community agreements are an integral part of then@onity legal orde?® It seems clear that
agreements concluded by one Member State on behdalie Community (such as the monetary
agreements) are also ‘Community agreements’ in gbisse. What of agreements concluded by all
Member States in a field of exclusive Community petence? '8Pl & SAM| as we have seen, the
Court held that it had jurisdiction to interpreet&ATT* In Libor Ciprathe Court held, with respect
to the AETR:

... in ratifying or acceding to [the AETR], the Ment&tates acted in the interest and on behalf of
the Community .... According to Article 2(2) of Regtibn No 3820/85, the AETR Agreement is
to apply, instead of the provisions of that regalatto international road transport operations to
and/or from non-member countries which are ContrgdParties to the agreement .... In the light
of the foregoing, it must be held that the AETR @gment forms part of Community law and that
the Court has jurisdiction to interpre??t.

This phrasing is reminiscent of the Court’s stateinme Haegemanreferring to agreements concluded
by the Community. But is the position of agreemesutsh as the AETR to be completely assimilated
to Community agreements? The case law diteegemarhas made it clear that the binding nature of
agreements concluded by the Community entails tiini@y have primacy over acts of secondary
Community law?* In a case such as the AETR, however, where theeamnt becomes ‘part of
Community law’ by virtue of incorporation via antad secondary law it might be difficult to argue
that its provisions have primacy over secondary. lasorporation by these means is a different legal
process from the act of conclusion which, althobghway of secondary act (normally a Council
decision) has a legal effect determined by Arti8@(7). In the specific, and not often applied,
Nakajimacase law, the Court has been prepared to assedsgeility of secondary legislation in the
light of the GATT on the basis that it was bothdimg on the Community and expressly implemented
by the relevant secondary |atv.

47 Case C-45/0Tommission v Greec@udgment 12 February 2009; this case is disculisdider below. Regulation (EC)

725/2004 of 31 March 2004 on enhancing ship antl fpoility security OJ 2004 L 129/6 is intendedpimvide a basis
for the harmonised implementation and monitorin@bépter XI-2 of the International Convention foe tBafety of Life
at Sea (‘the SOLAS Convention’) and the Internati®tap and Port Facility Security Code (‘the ISPS €pd

Casel81/78aegemarj1974] ECR 449.
See n 44 above.

Case C-439/01ibor Cipra and Vlastimil Kvasnicka v Bezirkshauptmsachaft Mistelbaclj2003] ECR 1-00745, paras
23-4.

Case C-61/94ommissionv Germany[1996] ECR 1-3989, para 52; case C-308M& Queen, on the application of
International Association of Independent Tanker Ownélntertanko) and Othersv Secretary of State for
Transport[2008] ECR 1-04057, paras 42-45; joined case402/05P and C-415/05Passin Abdullah Kadi and Al
Barakaat International Foundation Council and Commissipfudgment of 3 September 2008, paras 306-307.

Case C-69/8Wakajima All Precision Co. Ltd v Coung¢ll991] ECR 1-02069; in paras 30-32 the Court helde ‘tlew

basic regulation ... was adopted in order to comgty whe international obligations of the Communitshich, as the
Court has consistently held, is therefore under ldigation to ensure compliance with the Generale®gnent and its
implementing measures ... In those circumstancés niecessary to examine whether the Council wentrizbthe legal
framework thus laid down ... and whether, by adopthmg disputed provision, it acted in breach of @ei2(4) and (6)
of the Anti-Dumping Code.” The principle has mairlgen applied in anti-dumping cases; for an exangplan

application ofNakajima outside the dumping context see case C-35B41¢ v Council [1998] ECR 1-6937; for an

48
49
50
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That said, the Court iintertanko seems to cast doubt on the applicability of thevisions of an
international agreement as a basis for review obrsgary legislation even where the purpose of that
legislation (in the words of Directive 2005/35 dnipssource pollution) ‘is to incorporate internatad
standards for ship-source pollution into Commutaty’. The Court held that:

Since the Community is not bound by Marpol 73/, mere fact that Directive 2005/35 has the
objective of incorporating certain rules set outhat Convention [Marpol] into Community law is
likewise not sufficient for it to be incumbent uptire Court to review the directive’s legality in
the light of the Conventiorr

Although both Directive 2005/35 and the Court ref@r‘incorporating’ the Marpol standards, the
directive at issue here does not in fact reprodhose standards; it is designed to harmonise and
ensure effective Member State implementation of skendards by establishing rules regarding
infringements, penalties and enforcement. It camefiore be distinguished from the incorporation of
the AETR (at issue imibor Cipra®) and also the incorporation of the SOLAS Conventimd the
International Ship and Port Facility Security C¢t#PS Code) in Regulation 725/2004/EC, at issue in
Commission v Greece Nevertheless, as an agreement to which all MerBtates are parties, Marpol

is not without legal effect:

... the validity of Directive 2005/35 cannot be assekin the light of Marpol 73/78, even though
it binds the Member States. The latter fact is, éwav, liable to have consequences for the
interpretation of, first, UNCLOS and, second, thievisions of secondary law which fall within
the field of application of Marpol 73/78. In view the customary principle of good faith, which
forms part of general international law, and ofiélet 10 EC, it is incumbent upon the Court to
interpret those provisions taking account of Mar';'l’(§1/|785._’6

Thus it seems that, in exceptional cases whereethas been a full transfer of powers to the
Community in the field covered by an agreement, Goenmunity may be bound by the agreement
itself and in such cases thakajimadoctrine suggests that where secondary legislagi@xpressly
designed to give effect to the agreement, it még fariority over the secondary Community law in
question. In other cases, where the effect of treeanent in Community law is dependent on its
incorporation in secondary legislation, it is difflt to argue that it should prevail over that safiion.
Nevertheless, where Community legislation is desigio implement an international agreement in an
area of exclusive Community competence, the Coay mterpret that agreement in order to give
effect to the principle of consistent interpretat{that is, to avoid conflict between the agreenasmt
Community law). And irLibor Cipra, the AETR was interpreted with a view to its beapgplied by a
national court in the same way as a Community Ragud, as a result of its having been incorporated
into Community law by that Regulation. The factttki@ere is no single rule, equivalent to Article
300(7), determining the effect of these agreementhe Community legal order means that their
effect will vary according to the precise way iniafhthe legislation incorporates them expressly, or
by reference, or implements them.

(Contd.)
example of a refusal to appNakajimareasoning to legislation designed to implemenispite Settlement Body ruling,
see case T-19/0Chiquita v Commissiof2005] ECR 11-315; case C-377/02n Pary§2005] ECR I-1465.

Intertankq n 36 above, para 50.
Above n 50.

Case C-45/0TCommission v Greecgudgment 12 February 2009; Regulation (EC) 725/2004nhancing ship and port
facility security OJ 2004 L 129/6: the Regulatiorpkoitly requires Member States to apply the intional rules, and
the relevant provisions of the SOLAS Convention énredISPS Code are annexed to the Regulation.

53
54
55

% Intertankq n 36 above, para 52. This principle of consistetarpretation has of course also been appligtiddGATT

and WTO in cases wheiakajimadoes not apply: see case C-61¢3&@mmission v. Germanf$996] ECR 1-3989, para
52; case C-89/9@&roeneveld2001] ECR I-5851.
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d. The Formation of Positionsin I nstitutions Set Up by the Agreement

Certain agreements may set up institutional strastand mechanisms for the negotiation of updated
or new rules. If the Community is not a party te tmderlying agreement, or a member of the relevant
institutions, we need to establish the ongoing Camitg-based obligations on the Member States
within such organs and the mechanisms whereby anconCommunity position may be established
and defended.

The Community is not a member of the IMO, nor ia party to the International Convention for the
Safety of Life at Sea (SOLAS Convention) and thtermational Ship and Port Facility Security Code
(ISPS Code). IlCommission v Greec¢éthe Court was asked to determine whether a MerBtate
was entitled to put forward national proposals wmitthe IMO connected with the monitoring of
compliance with the SOLAS Convention and ISPS Cagieen that implementation of these
international rules was governed within the Comrtyubiy a Regulatiori® The parties do not seem to
have disputed that — given the Regulation — thesomeafell within the scope of exclusive Community
competence. Greece argued, however, thatAtBER ruling, which would prevent a Member State
from entering into an international agreement am shbject on its own account, did not extend to
submitting a proposal in the context of its papt#tion in the IMO. The Court disagreed, holding tha
Greece had initiated a procedure which could leatthé adoption by the IMO of new rules, that the
adoption of such new rules would have an effecthenRegulation, and that as a consequence the
Member State was in breach of its obligations urfdticles 10, 71 and 80(2) EC Although, then,
Greece was not directly entering into an obligatidrich would affect the Regulation, it was setting
motion a procedure that might lead to such an effe@ context where the Regulation sought to
harmonise implementation of the international rules the argument that since the Community was
not a member of the IMO the Community interest tmde defended by Member States (and that
Greece was acting in this interest) the Court viearc

The mere fact that the Community is not a membearointernational organisation in no way

authorises a Member State, acting individuallyhi@ tontext of its participation in an international
organisation, to assume obligations likely to affé&@ommunity rules promulgated for the

attainment of the objectives of the Treaty. Moraotee fact that the Community is not a member
of an international organisation does not prevéstexternal competence from being in fact
exercised, in particular through the Member Statgimg jointly in the Community’s interet.

A non-binding arrangement agreed within the Courgtdting to participation in the IMO did not, in
the view of the Court, envisage such unilaterailoacin the absence of an agreed common position
and even if it had, it could not have the effecpefmitting a Member State to act in contraventbn
the Community’s exclusive powets.

This case illustrates the importance — indeed #eessity — of forming a common position with
respect to proposals of this kind. The duty of @apon operates here on the Commission, as well as
on the Member States. In the IMO case, Greece drthat the Commission was in breach of this
duty, since it had not tabled the Greek proposal discussion before the relevant Community
committee prior to its submission by Greece. Wheksdvocate General Bot felt that the Commission

" Case C-45/0Commission v Greecgudgment 12 February 2009.

Regulation (EC) 725/2004 of 31 March 2004 on enlanship and port facility security OJ 2004 L 129/6.

For further discussion see M Cremona, ‘Extendirgrétach of the AETR principle: Comment @ommission v Greece
(C-45/07)’ (2009) 3%&uropean Law Rev54.

Case C-45/0Commission v Greece 57 above, paras 30-31.

58
59

60
61 Compare the role of a binding inter-institutiongieement in a case of shared competence in cas&9@Qommission v
Council (FAO agreement) [1996] ECR 1-1469.
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had done enough to ‘promote coordination at Comtyuavel’ ** the Court seems to have taken the
view that the Commission could have done more. Hewéoth agreed that, even if the Commission
had failed in its performance of the duty of coapen, this did not entitle the Member State to
‘unilaterally adopt, on its own authority, corre&ior protective measures designed to obviate any
breach by an institution of rules of Community I4V.

Assuming such a common position is adopted by then€il, what is its legal status? This question is
under consideration in a caseolving CITES* Again we have a Convention (the Convention on
International Trade in Endangered Species — CITtBSyhich the Community is not a party, which
has established a framework — the Conference ofPadies (COP) — for the amendment of
Convention Annexes listing protected species. Tom@unity has observer status in the COP and as
we have already seen, the CITES Convention has beplemented in the EC by means of a
Community Regulatioft The case concerns the need for a legal base f@ouncil decision
establishing a common position for the Member Statex meeting of the COP.

For Community agreements, Article 300(2) EC esshigls a procedure for establishing the
Community position in a body set up by an agreemg&here that body is to adopt decisions having
legal effect£® In the case of CITES, as the Advocate Generaltpaint in her opinion, the Council
decision does not establiatposition of the Communjtgince the Community does not participate as a
party in the COP. In addition it differs from a d#on adopted under Article 300(2) since it is
addressed to the Member States, whereas a deeidapted under Article 300(2) does not have a
direct addressee but rather determines the condficanother institution (the Commission).
Nevertheless it is clear from its wording that #wt is a Council measure addressed to the Member
States — and not only a decision of the represeesadf the Member States meeting in Council — and
is thus amenable to judicial review under ArticRO2EC® It is, in the AG’s view, subject to the
obligation to state reasons, and in particulateiggl basis. The AG does not take a view on whether
Article 300(2) should be the appropriate procedlegdl basis in such cases, merely saying thatdoth
procedural and a substantive legal basis shoutdfbered to in the decision.

If the Court follows the AG’s view that a legal st required for the adoption of a decision intsa
case, in some cases this will result (at leagtéory) in decisions taken by qualified majority/aind

a Member State may therefore be bound in Commuavtyto adopt a position in the international
institutional framework which it voted against lretCouncil.

IV.  Supervening Exclusivity and Bilateral Agreemens of the Member States

In this final section, we will turn to a slightlyfterent scenario: the case where an agreemest &l
least in part, within EC exclusive competence bléng, although the Member States(s) are not acting
on behalf of the Community, it may be compatiblahwihe Community interest for them to be
authorized to conclude it. Where the Community lbee® exclusively competent in a particular field,

62" Case C-45/0Tommission v Greeca 57 above, Opinion of AG Bot, paras 41-43.

% Ppara 26, citing by analogy Case C-5i9&dley Loma§1996] ECR |-2553. For a critique of this positicgesM Cremona

n 59 above.
Case C-370/0Commission v Coungipending, opinion of AG Kokott, 23 April 2009.

See n 42 above.

64
65

® This is the same procedure as for signing an aggae the Council acts on a proposal from the Comarnissormally

by qualified majority but unanimously where the egment covers a field for which unanimity is reqdirfor the
adoption of internal rules, and for associatioreagrents.

C.f. theAETRcase, n 1 above; the AG does however distinghistdecision in this case from that taken in the aHs
the AETR as regards the obligation to state reasons.

67

14



Member States as Trustees of the Community | nterest:
Participating in International Agreementson Behalf of the European Community

there may be a large number of already existing MenState external bilateral agreemé&fits.is
likely to be impractical either to require the MegntStates to denounce the agreements, or for the
Community to negotiate new agreements with thel thiates concerned. The best solution may be to
allow the bilateral agreements to continue whilsueimg that any incompatibilities with Community
law are removed.

This question is somewhat different from those m®red above, since we are not here dealing with
Member States concluding agreememsehalf othe Community — the Member State in concluding
the agreement is acting under tegisof the Community, since it acts under authorisatiod subject

to a future decision of the Community to act. Tiggeaments nevertheless remain clearly Member
State agreements, there is no basis on which Iddaad the Community, and the Member State’s
obligations would be owed only to the other corttrgcparty; similarly the agreement would not bind
the non-participating Member States. Thus the agea¢s could not be classed as part of Community
law or subject to the interpretative jurisdictiohtbe Court. However, the problems in practice are
close and the solution of conditional authorizatinay be relevant also for other cases where the
Member States are acting in the Community interest.

It seems clear that authorisation is required foy eenewal or amendment of an existing bilateral
agreement with a third country in a field covergdaxclusive Community competen€elt is also
clear that removal of any incompatibilities is riggd. It is not certain that authorisation is nekde
merely to continue in force a bilateral agreemétite bilateral agreement, apart from falling witlai
field of exclusive Community competence, is fulngpatible with Community law. In the first of the
four cases considered below, the Member States agl®rised to continue in force (as well as to
renew) existing trade agreements providing theynditicreate an obstacle to the implementation of
the CCP. In the air services case, most, if nothélthteral agreements needed amending in order to
comply with the Open Skiegudgments, and so the issue of agreements ‘cangnin force’
unamended did not need to be addressed. The fureagment of bilateral BITS once the Lisbon
Treaty enters into force is a different matter @ligh it can also be argued that all existing hitdte
BITS are in fact incompatible with Community lawdawill need to be amended. The development of
exclusive Community competence in aspects of givdtice has led to the establishment of a
procedure whereby the Community will decide in eaabe whether there is an interest in concluding
new bilateral agreements itself, and if not, mayhartise the Member State to do so, subject to
conditions.

a. Trade Agreements after 1969

As is well known, ‘measures of commercial policyaohational character are only permissible after
the end of the transitional period by virtue ofifie authorization by the Community®.An example

of such authorization has been the Council Decsseurthorising the renewal or continuation in force
of provisions governing matters covered by the commommercial policy contained in the Member
States’ trade and cooperation agreements with tuithtries” Following the 2004 enlargement, the

8 | am not here considering inter-Member State @ikdtagreements, which pose their own problems.

69 Any renewal or amendment of agreements originadipcluded prior to the EC Treaty’'s entry into fometo the

Member State’s accession will also prevent theiepibn of Article 307 EC: se@pen Skiesases, n 74 below.

Case 41/76Suzanne Criel, née Donckerwolcke and Henri SchowewPeur de la Républiqud976] ECR 1921para
32.

The original decision was Council Decision (EEC)48% on the progressive standardisation of agreesregantcerning
commercial relations between Member States and tituntries and on the negotiation of Community egrents, OJ
1969 L326/39. The most recent decision is Councdiflen (EC) 2001/855 OJ 2001 L 320/13; this deciggpired on
30 April 2005 and has not been renewed.
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Commission submitted a proposal to extend the toerent authorization to certain agreements of the
new Member States; however the scrutiny of existiggeements of the new Member States prompted
re-consideration of all existing Member State agreets and no agreement was reached before expiry
of the authorization Decision its€ffAt present, therefore, authorization has lapseelrights of third
States are protected by Article 307 EC where ageeésrwere concluded before the entry into force of
the EC Treaty or before accession of the relevaambkr State; however in case of conflict the
Member States are under an obligation to re-negatiadenounce the agreemefits.

b. Air Services Agreements

Following the Court judgments in th®pen Skiescases? the Council agreed that Community
agreements on air services should be negotiatdd thiitd countries which would replace bilateral
Member State agreements. In addition, and pentimgeégotiation of the Community agreements, the
Council adopted a Regulation which attempts to gffect to the duty of cooperation where Member
States are under an obligation to bring existing@gents into line with Community law and which
falls partly within exclusive competenéeThe Preamble to the Regulation refers to the ity
cooperation and confirms that the cooperation mhoee established by the Regulation is ‘without
prejudice to the division of competencies betwédenG@ommunity and Member States’ (recital 5). The
Regulation establishes that Member States may r'emt® negotiations with a third country
concerning a new air service agreement or the neatibn of an existing air service agreement’,
subject to conditions concerning notification tae t@ommission and the use of agreed standard
clauses. Where those standard clauses are used/ié@mber State shall be authorised to conclude the
agreement;’ in other cases authorisation will depgmon an assessment that the agreement ‘does not
harm the object and purpose of the Community comtraarsport policy’.

C. Bilateral Agreementsin the Civil Justice Field

Another recent example of the conditional authaiareof bilateral Member State agreements by way
of a Regulation is found in two Regulations relgtio international agreements in the fields of (i)
applicable law in relation to contractual and nomicactual obligation& and (ii) jurisdiction,
recognition and enforcement of judgments and daussiin matrimonial matters, parental
responsibility and maintenance obligations, andliegiple law in matters relating to maintenance
obligations’” The background here is Opinion 1/2003, in whicé @ourt of Justice held that the

2 com (2004) 697, 22 October 2004; this proposakirase been withdrawn.

3 Case C-170/9€ommission v Belgiurfl999] ECR 1-5493; Case C-84/4Bommission v Portuggl000]
ECR 1-5215; Case C-62/98ommission v Portuggl000] ECR 1-5171. See also Council Decision (EC)
2001/855, n 71 above, recital 7 and Art 1.

Cases C-466/98, C-467/98, C-468/98, C-469/98, Q9871C-472/98, C-475/98 and C-476/@)mmission v the United
Kingdom, Denmark, Sweden, Finland, Belgium, Luxemustria and German002] ECR 1-09427.

Regulation (EC) 847/2004 on the Negotiation andlémentation of Air Service Agreements between Mengiates
and Third Countrie®©J 2004 L 157/7. See Commission Communication ocdheequences of the Court judgments of 5
Nov 2002 for European air transport policy COM (2@3®; Commission Communication on relations betwten
Community and third countries in the field of amrisport COM (2003)94.

Regulation (EC) 662/2009 of 13 July 2009 establighdanprocedure for the negotiation and conclusioagreements
between Member States and third countries on péatienatters concerning the law applicable to @mwitral and non-
contractual obligations OJ 2009 L 200/25; the Reguras based on Articles 61(c) and 65 EC and uide67(5) was
adopted under co-decision.

Council Regulation (EC) No 664/2009 of 7 July 200faeishing a procedure for the negotiation and tsion of
agreements between Member States and third cosinte@cerning jurisdiction, recognition and enforeain of
judgments and decisions in matrimonial matterstenatof parental responsibility and matters refpatim maintenance
obligations, and the law applicable to matterstimdato maintenance obligatio@®) 2009 L 200/46This regulation is
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Community possessed exclusive external competancelation to matters affecting the Brussels |
Regulation (Regulation (EC) 44/2001), that is, @lation to jurisdiction and the recognition and
enforcement of judgments in civil and commercialtters. There will not always be a Community
interest, despite this exclusive competence, irtlaoing every agreement which contains provisions
on jurisdiction and/or on recognition and enforcamef judgments® The mechanism instituted by
the Regulations both establishes a procedure fiermdaing whether there is sufficient Community
interest in the conclusion of a particular agreammn the Community, and if there is not, for
authorizing the Member State to conclude the ageeeniself’® The two Regulations cover
agreements falling wholly or partly within the seopf specific Community Regulatidfisand which

are either bilateral or a limited type of regiom@reement ‘between a limited number of Member
States and of third countries neighbouring MemlateS which is intended to address local situations
and which is not open for accession to other St&t@&oth the amendment of existing agreements and
the negotiation of new agreements are covered.

The procedure requires initial notification to tiemmission; authorization to open negotiationsnis o
condition that:

0 the EC does not already have an agreement on the sabject matter with the third country
concerned, nor does it envisage opening negot&tidthnin the next two years;

0 the Member State concerned has demonstrated thasita specific interest in concluding an
agreement with the third country, related in pattc to the existence of economic, geographic,
cultural, historical, social or political ties betan the Member State and that third country;

0 the proposed agreement appears not to render Coityntany ineffective and not to undermine
the proper functioning of the system establishethy law;

0 the envisaged agreement would not undermine thecblgnd purpose of the Community's
external relations policy as decided by the Comiyuni

The Commission may propose negotiating guidelimes may request the inclusion of particular
clauses. The agreement must include either a sulmete providing for its termination in case of a
future conclusion of an agreement with the thirat&bn the same subject by the Community itself, or
provision for the direct replacement of the rel@vanmovisions of the agreement by the provisiona of
subsequent Community agreement (it is thus cledrttie Member State agreement does not pre-empt
a later Community agreement). Standard forms ofdhdauses are included. The conclusion of the
agreement is then subject to a separate authorisgtie Commission assesses whether the final text
meets the conditions specified above. Before asitgTinot to authorise is taken the Commission must

(Contd.)
based on Articles 61(c) and 65 EC and under Art)6d@@ (5) it was adopted by the Council acting umaxisly after
consulting the European Parliament.

Regulation 44/2001 is of course not the only retévagislation adopted in the field of civil justiavhich
might give rise to exclusive competence; see atgerialia Regulation (EC) 2201/2003 concerning
jurisdiction and the recognition and enforcemenjudfyments in matrimonial matters and matters oépizl
responsibility, OJ 2003 L 338/1; Regulation (EC2QU9 of 18 December 2008 on jurisdiction, applieabl
law, recognition and enforcement of decisions amdperation in matters relating to maintenance
obligations, OJ 2009 L 7/1; Regulation (EC) 593R0th the law applicable to contractual obligations
(Rome [), OJ 2008 L 177/6; Regulation (EC) 864/2007the law applicable to non-contractual obligasio
(Rome 1), OJ 2007 L 199/40.

This approach is modeled on that adopted in tee ohair services agreements; see above and Camdusf the JHA
Council, 19 April 2007. The recitals to the Romentidl Regulations also foresee such a procedure.
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8 Regulation 662/2009 covers agreements concernirtteradalling entirely or partly within the Rome hé& Rome I

Regulations (n 78 above); Regulation 664/2009 cometers falling within the scope of Regulations 22003 and
4/2009, ‘to the extent that those matters fall imitihe exclusive competence of the Community’ (reB8ve).

81 Regulation 662/2009, n 76 above, Art 2(1)(b).
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iIssue a reasoned opinion which is subject to dsonswith the Member State; this opinion and the
final decision are notified to the Council and tBeropean Parliament. Although the Regulations
setting out the overall framework were adopted by Council, or Council and Parliament, the
individual authorisation in each case would thusgbented by the Commission. The Commission
argues that this proposed procedure is better ¢itaar assuming that all agreements in these fields
will be concluded by the EC, or trying to establitdtailed rules for pre-authorisation for each tgpe
agreement. It preserves flexibility while providiagramework for taking the decision in each case.

d. BITS after the Coming into Force of the Treaty of Lisbon

The Treaty of Lisbon will make a considerable cleatmthe scope of the common commercial policy,
while confirming its exclusive nature: for the fitime, foreign direct investment will be coveregd b
the CCP” The precise scope of FDI in this context, andetationship with the provisions on capital
movements, as well as the wider implications of tiniove to exclusivity, are complex questions
which we cannot explore hetéHowever it is likely that the Union will not seek replace all
Member State external bilateral investment treafitd¥S) with Union agreements, and that some
form of authorising measure will be adopted follogvithe models already considered here. The
authorisation will need to cover any renewal or adment of existing BITS, and will require any
incompatibilities to be eliminateéd. It is likely that it will also cover continuatioim force of
compatible BITS, whether or not this is strictlyceesary — but it is certainly arguable that in ftt
the existing BITS are incompatible with Communi&wl on the basis of their provisions on equal
treatment and on dispute settlem®nt.

V. Conclusion

This paper has taken as its starting point the tfzadt there are circumstances in which the Member
States alone may become, or remain, parties tonatienal agreements falling within exclusive
Community competence. This may occur because tmen@mity is excluded from participation by
the international legal framework within which thgreement is negotiated, or because it is regarded
as being in the Community interest for the Memb&ates to participate, or because exclusive
competence has arisen after the conclusion of aeeagent by the Member States. The paper has
explored the Community law obligations that arise the Member States in these circumstances as
well as the status of such agreements within th@r@anity legal order. In such cases the Member
States are said to act on behalf of, and in therésts of, the Community, although the implicatiohs
this lie at the Community rather than the intemdl level. The Community’s exclusive competence,
based on Article 10 EC, requires that the MembeateStact under Community authorization, that
Community negotiating positions are formulated amdhered to. Duties of compliance and
implementation are a matter of Community obligataenwell as international law, and competence to
implement the agreement will lie with the Communagher than the Member States.

82 Article 207(1) TFEU; according to Article 3(1) TBEEthe Union will have exclusive competence over ¢oenmon

commercial policy.

8 see for example J Ceyssens, ‘Towards a commongforieivestment policy? Foreign investment in the dpean

constitution’, (2005) 32Legal Issues of Economic Integratid®69; M Krajewski, ‘External Trade Law and the
Constitutional Treaty: Towards a federal and morenat@atic common Commercial Policy?’, (2005) €dmmon
Market Law Re®1.

The requirement to eliminate incompatibilitiesaiseady present, since it does not depend on exitlussee cases C-
205/06Commission v Austriand C-249/0&Commission v Swedgodgments 3 March 2009

Thanks to Angelos Dimopoulos for this point. Sé&al Eilmansberger, ‘Bilateral Investment Treatiesl EU Law’
(2009) 46Common Market Law Re283.
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Although there is no formal legal link between themmunity and the agreement in terms of either
international or Community law, there are differamtys in which the agreement may become part of
Community law. Where there has been a completesfearof competence to the Community, the
agreement may directly bind the Community itsei€luding the institutions, by analogy with Article
300(7) EC. However it is more usual for the agresnte be incorporated into Community law by
way of secondary legislation, either by way of refeor by including (parts of) the agreement ia th
legislation itself. The Court of Justice will hapgisdiction to interpret the agreement and wilpp
the principle of consistent interpretation. Whethige agreement will take priority over secondary
legislation — so that incompatibility may lead teetinvalidity of that legislation — will depend on
whether, and the mechanism whereby, the agreemeeniies part of Community law, as well as the
nature of the agreement itself. The cases discuseszl show that the phenomenon is not all that
unusual. Although these agreements are in someesemsomalous, and their position in the
Community legal order may be ambiguous, they alkstiate the constraints under which the
Member States — although fully sovereign Statesay aperate at an international level as a result of
their Community obligations, the way in which theterrnational identity of the Union may be
represented by the Member States alongside the @aitynand the accommodations possible
between the demands of the Community legal order the practical exigencies of international
treaty-making.

The paper has also touched upon a related and pgeiihareasing phenomenon as Community
competence expands: the authorization of Membee$Sta continue in force existing agreements and
to negotiate new agreements, with procedures putlane, including standard clauses, to ensure
compatibility with Community law and to leave scdpethe future development of the Community’s
own external policy. Here too we find that what htigppear to be a clear-cut distinction between
exclusive and shared competence in fact revealsra gomplex interaction between Member States
and the Community in their international relations.
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