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Abstract

The paper addresses ad bellunandius in belloissues arising from the activities of private taily
and security companies (PMSCs) in non-internati@meded conflicts (NIAC). This legal analysis,
which has so far been neglected by scholars, isiargiven that most conflicts where PMSCs are
involved qualify at least in part as internal (drgq, Afghanistan, Darfur (Sudan)).

Theius ad bellumanalysis hinges upon a distinction between that 10§ the legitimate government -
and to some extent of national liberation movemetdsmake recourse to PMSCs to restore or
maintain internal law and order or to repel an aggion, and the prohibition to use PMSC for combat
purposes or other action on the part of armed dfipoggroups or third parties. At the same time,
several arguments are presented to the effecthkatight of the government to use foreign armed
force, including services provided by private ast@s subject to a number of limitations.

As to theius in belloinquiry, where the question of the status of PMS@sir scope of protection
from attack, their treatment in case of deprivat@nliberty and the responsibility of an armed
opposition group under international humanitariaw lare analysed, places special attention to the
notion of armed forces applicable, according tenmational humanitarian law, in a NIAC. This
investigation shows that in very few instances BMS5C members fall under the category of a state’s
armed forces. Indeed the vast majority of PMSC nesualify as civilians. As to the responsibility
aspect of PMSC actions, only the question of therirational liability of armed opposition groups is
examined with special emphasis being placed ordtieediligence obligations accruing both to the
group and the state.
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1. I ntroduction

Much writing has been devoted to the legal issuising under international law with respect to one
of the ‘prominent featur&’ of contemporary armed conflicts: outsourcing tiadal security and
military functions to private companies. Not onlghelars but also international and non-
governmental organisations, states and the compémignselves have gained such awareness of the
legal implications of the activities of these firtieat several aspects of applicable law have ajread
been clarified and new rules are being proposedvener the focus of the reflection has been the
increased privatisation of state functions in tiohénternational armed confliétAt best, those studies
doing an international humanitarian law (IHL) arsdy have dealt with non-international armed
conflicts (NIAC) in minimal part. The imbalance between the writings devoted togpeivnilitary and
security companies (PMSCs) acting in internatiacwiflicts as compared to internal ones may be
justified in light of the greater number of intetioaal law rules applicable in the first types of
conflict. At the same time this discrepancy is umasated given that an important number of conflicts
where PMSCs have been and are currently activeretie completely of a non-international character
or at least contain some elements of an internalacher. For instance, the current use of PMSCs in
Afghanistan and Iraq is well known, as it was thgmy of such firms in Sierra Leone and Angola in
the 1990s. On the contrary little is known abow thvolvement of DynCorp and Blackwater in
Southern Suddras well as the possible major participation of/ame firms in the conflict in Darfur,
Western Sudan, to contribute to stop the civil Whikewise the employ of US contractors, probably
also in combat operations, against armed opposgronps in the Philippines has attracted small
attention among legal scholars.

The present inquiry attempts to fill this gap undetwofold perspective: botius ad bellumandin
bello issues arising from the activities that PMSCs ycanat in internal armed conflicts will be
analysed. In the paper the notion of non-intermati@rmed conflict propounded by the International

UResearcher, University of Florence [luisa.vierucei@.it].
1 Report of the Secretary-General on the protectiaiviians in armed conflict, S/2007/643, 28 Oxot2007, p. 3, para 9.

2 Eg J.C. Zarate, ‘The Emergence of a New Dog of Waitate International Security Companies, Inteoral Law, and
the New World Disorder'Stan.J.Int'l L.(1998) 75-162; P.W. Singer, ‘War, Profits, and ¥acuum of Law: Privatized
Military Firms and International Law'Columbia J. Transnat'l L(2004) 521-549; N. Boldt, ‘Outsourcing War — Pteva
Military Companies and International Humanitariaawl, GYbIL (2005), pp. 502-544.

3 . Doswald-Beck, ‘Private military companies undi@ernational humanitarian law’, in S. Chestermad &n Lehnardt
(eds),From Mercenaries to Market: The Rise and RegulatibRrivate Military CompanigOxford University Press, 2007,
pp. 115-138; E.-C. Gillard,Business goes to war: private military/securitynganies and international humanitarian law’,
IRRC(2006) 525-572; C. Hoppe, ‘Passing the Buck: SRatsponsibility for Private Military Companie€,JIL (2008) 989-
1014.

41. Jones, ‘US firm DynCorp to turn south Sudanetebinto soldiers’, Sudan Watch, 12 August 200&ilable at
http://sudanwatch.blogspot.com/2006/08/us-firm-aypeto-turn-south-sudan.html and ‘American Mercé&®rin Sudan’,
Sudan Vision, 22 January 2007, available at
http://www.sudanvisiondaily.com/modules.php?names$&file=print&sid=17790.

5 W. McGurn, ‘Mercenaries for Darfur?’, Wall Street Journal, 29 July 2008, available at
http://online.wsj.com/article/SB1217287281039913%8lAmod=googlenews_wsj#printMode; and D. IsenbébBpgs of
War: Put up or Shut up’, in Middle East Timeg 20 March 2009, available at
http://www.metimes.com/Security/2009/03/20/dogswar_put_up_or_shut_up/6fc4/.
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Criminal Tribunal for the Former Yugoslavia will laelopted. Accordingly, any such conflict exists
whenever there is ‘protracted armed violence betvwggsernmental authorities and organized armed
groups or between such groups within a Sfate’.

As far asius ad bellumis concerned, all the main legal questions wilklddressed, ranging from the
legitimacy of intervening in favour of the legititeagovernment to the issues arising in case of
intervention in support of an armed opposition grancluding national liberation movements. As we
shall see, the thorniest question concerns thesliofi support provided to the legitimate government
given the difficulties materializing in many inteinconflicts to identify the legitimate authoritis

we shall see, both on account of those hurdlesth@dorohibition to recruit mercenaries, serious
doubts arise as to the lawfulness under internatilanv of recourse to PMSCs for activities in which
the use of force is required.

By contrast, theus in belloanalysis will be confined to the most unsettlegeass, namely the legal
status of PMSCs and their members in NIAC and rikermational responsibility of such firms in case
they qualify as armed groups. Only a brief analygik be devoted to the scope of protection of
PMSC members as well as the treatment they ardeentd when acting in a non-international conflict
as the two issues do not raise special problemstbot from the solution given to legal status.

2. Resort to PMSC Servicesin NIACs: A Legitimate Meansto Re-establish Internal
Peace or a Breach of International Law?

There are no specific rules in international lagulating resort to PMSCs in time of armed conflict,
including conflicts of a non-international charactedence the issue of the legitimacy of the use of
PMSCs services, which may also include direct cdrabtvities, has to be evaluated in light of the
principles and rules of international law relatiogntervention in a NIAC. Those rules vary accordi

to the type of entity in favour of which intervemti takes place, namely: 1. intervention in suppbrt
the legitimate government; 2. intervention on thie ©f the armed opposition group; 3. intervention
for a national liberation movement. In the presamalysis that division will be followed. Clearly, a
distinction will also be made between support csiitgg in the use of force (i.e. envoy of troopsil an
any other form of aid and assistance (supply ofpement, technical support, training etc) as the law
changes accordingly.

A. I ntervention in Support of the Legitimate Government

The principle whereby a state is free to resoffoteign aid and assistance to help restoring iafern
order or defending the national unity and terrabtintegrity of the country can be considered as
established in international law, as this is arrimtte of sovereignty. Its applicability is

6 International Criminal Tribunal for the Former Ywhavia, Prosecutor vTadic Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, (IT-94-1-AR72ppeals Chamber, 2 October 1995, para. 70.

’ Cf Institut de Droit International, Commission orefent Problems of the Use of Force in Internatibaal, Sub-group on
Intervention by Invitationdraft report on Intervention by Invitatio5 July 2007, p. 229 (hereaftédl Draft Report 2007.
The Institut de Droit International had previouslypressed a different position, consisting in thigy cbf third states to
‘refrain from giving assistance to parties to ailcwar which is being fought in the territory of @ther state’, without
distinguishing between assistance provided toeg#imate government and to other subjects (att) &{ the resolution on
The Principle of Non-Intervention in Civil Wars (18)7 This view was supported, at least to some é&xéso by (a minority
of) scholars, cf. authors referred to in I. Brownlieternational Law and the Use of Force by Sta®sford, Clarendon
Press, 1963, p. 323. Brownlie himself, though nantyp denying the existence of the freedom of theegoment to get
foreign assistance, cautions that ‘once interventias commenced the requesting government ceabesataompletely free
agent as its security rests on foreign aid’. Moezphe stresses that it is undesirable that thaitgegf military operations
should be related to controversial questions ofrivdl law also because ‘there is in internatiomal ho definition of
‘legitimate government’, ibidem. We shall deal exdiwely with these questions in the following paegdn.
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uncontroversial when the measures which are thecobf the request for intervention fall short loé t
employ of forcé, provided that some conditions be méthe question arises of the lawfulness to
resort to foreign armed force on the part of theegoment given the prohibition of intervention in
internal affairs and the ban on the threat andofiserce in international relations. We shall tHere
focus on this very modality of intervention.

As is well known two PMSCs, Executive Outcomes &aohdline International, conducted military
operations respectively in Angola in 1992-1994 &idrra Leone in 1995-1998 in support of the
government.Their direct participation in the conflict by meaas military units providing combat
services contributed to a major extent to the vicend restoration of the established governriient.
Although those instances remain isolated, the pibgiof PMSCs’ involvement in combat operations
in internal conflicts cannot be excluded mainly faro reasons. In the first place, in many cases
PMSC members deployed in a conflict area are aimedder to carry out their mandate, which does
not necessarily include the use of force but mayirbged to services such as providing security to
certain personalities. However, if they happen ¢otle object of an attack in connection with the
armed conflict and/or use offensive force, theydneede factoinvolved in the hostilities. Secondly,
some agreements expressly envisage the activeipation in hostilities by a company.

The lawfulness of intervention of foreign entitisssubject to the existence of consent as a clause
precluding wrongfulnes¥. Therefore it is crucial to analyse what are thaditions of validity of
consent.

1. Consent as a Necessary Condition for the Lawidrof Foreign Armed Intervention

The prohibition to use force does not operate is@nce of the government’s consent to foreign
intervention involving direct participation in hdites.™ In the case at issue, consent takes the form of
a request for intervention. In order for consentb# valid, international law requires that certain
conditions be fulfilled. First of all consent mus expressed by the competent authority, because it
has to be attributed to the state in order to bl wander international law. This is the most dale
condition to be met in a situation of armed comflihere it can be difficult to identify the authtyri
entitled to represent internationally the statee Bhuation is clear-cut if the rebels have natia#d

the status of insurgents (either by means of irentrgr belligerent recognition, or elsie facto
through control exercised over a part of the sateatory). In this case it is theée iure government
that is entitled to express consent.

Disputable is the authority entitled to expresssemt in situations where unrest has attained the
threshold whereby rebels are subjects of internatitaw, namely in a civil war. In this hypothesis

8 Typically those measures consists in providinqning to security and/or military forces; guararibeesecurity to specific
persons (normally in position of responsibility kit the government); or granting financial assisean

® See infra, paras 1.2.1 and 1.2.3.

103, Cleary, ‘Angola — A case study of private mailit involvement’, in J. Cilliers and P. Mason (ed2ace, Profit and
Power: The Privatisation of Security in War-Torn iéén SocietiesPretoria, Institute of Strategic Studies, 1999,1¢#; .
Douglas, ‘Fighting for diamonds — Private militamgmpanies in Sierra Leone’, ibid., p. 195.

11 See the Agreement for the Provision of Militarysiséance Between the Independent State of PapuaGugmea and
Sandline International, 31 January 1997, accordingshich Sandline was contracted to ‘Conduct offemsiperations in
Bougainville in conjunction with PNG [Papua New Gesh defence forces to render the BRA [Bougainville dRgionary
Army] military ineffective and repossess the Pargmine’.

2 The discussion on whether the question of inteiwarby invitation should be dealt with as a matéprimary rules goes
beyond the scope of this paper. For interestingarkmon this question see T. Christakis and K. BiéemeVolenti non fit
injuria? Les effets du consentement a I'intervention aiiié, AFDI (2005) 102-137.

13 Art. 20 of the Draft Articles on the Responsibilif States for Internationally Wrongful Acts adaptey the International
Law Commission in 2001 lists consent among the elspsecluding wrongfulness.
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practice is not uniform and the doctrine has exq@eésdivergent opinions. According to one view,
effectiveness is the crucial criteribhThis means that thie factogovernment is the one competent to
express consent on behalf of the state. Anothettimosholds that recognition by third states or
international organizations is the key factor, @mdition that it endures over a certain period of
time® Such recognition entails a presumption of legitignan favour of the established government
and it persists also if the government is facedh sitmed opposition in the country so long as such
opposition has not acquired stable control ovetigus of the territory? As we shall see, the United
Nations is increasingly proceeding to identifyirige tlegitimate government of a country, hence
operating a form of recognition.

In the third place, the view is propounded wherébys the combination of effectiveness and

recognition on the part of third states or inteioval organizations that determines who is the
legitimate authority to request foreign armed dasise’’ According to this view governments such as
those put in place by Hamas in the Gaza strip atdagitimate because, even if they satisfy the
effectiveness criterion, they have not gained m#gonal recognition by a large part of the

international community. This seems to be the nitgj@osition and the one that best reflects recent
practice.

The difficulties inherent in the determination bétauthority from which consent can validly emanate
during a NIAC make the content of the principleatiglg to the freedom of the legitimate government
to request foreign armed assistance unseftltds submitted that the principle igelpful to identify

the two poles of a continuum. At one pole lie tha#iations where the government lacks the
requirements (effectiveness and/or recognition)daedeto express valid consent. In this case, third
parties are under a duty to refrain from intervgninilitarily until the situation permits identifitian

of the authority which can validly express consenintervention® At the other extreme are those
instances in which the opposition has received drassistance from abroad. In this case both peactic
and opinio iuris indicate that third parties may supply direct taily assistance to the legitimate
government® Apart from these two extremes, the dividing liretvbeen a lawful and an unlawful
intervention based on valid consent remains blurred

The approach followed by PMSCs as to identificatafnthe authority entitled to request foreign
military assistancedurante bello internohelps only partially to shed light on the matt&he
agreement signed by Papua New Guinea and Sandtemational on 31 January 2007 states that the
company operates ‘particularly in situations ofemtal conflict and only for and on behalf of
recognized Governments’. During the second civil waAngola (October 1992-November 1994)
Executive Outcomes provided armed assistance torabegnised government of President Dos
Santos, when the government’s effectiveness watoubt given that the UNITA insurgents were
controlling four fifths of the Angolan territo}. The backing given by PMSCs to the government of

HA. TancaForeign Armed Intervention in Internal Confli@ordrecht, Nijhoff, 1993, pp. 35-36.
15 Cf. IDI Draft Report2007, pp. 248-249 and authors referred to in foies

16 |f the opposition group has acquired portions tué territory then, depending on the circumstanhe, grinciple of
effectiveness calls for recognition of the legitepaf the power exercised over that territdry Doswald-Beck, ‘The Legal
Validity of Military Intervention by Invitation of the Govement,BYbIL (1985) p. 197 and MGradq Guerre civili e terzi
stati, Padova, Cedam, 1998, p. 67.

17 For a detailed analysis of this position see Oté&nte droit contre la guerreParis, Pedone, 2008, pp. 432-446. This
seems also to be the approach favoured itihBraft Report2007, p. 264.

18 C. Le Mon, ‘Unilateral Intervention by Invitation iCivil Wars: The Effective Control Test TesteMew York University
Journal of International Law and Politiqg2003) p. 791.

19 Corten expresses the same position, supra note 446.

20 Brownlie, supra note 7, p. 327 and art. 5 of tis®lgion of the Institut de Droit International @he Principle of Non-
Intervention in Civil Warg1975), supra note 8.

21 Cleary, supra note 10, p. 146.
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Sierra Leone during the conflict of the mid-90sriere articulated, as power changed several times.
Initially, Executive Outcomes and Branch Energynsid) an agreement with the government of
Strasse€f which included also assistance in defeating theoRé&onary Unitary Front opposition
group. Those agreements remained in place alsotiétilection of a new government led by Ahmad
Tejan Kabbah. In the second phase, which startédd thhe 25 May 199¢oup d’'étatled by Ernest
Koroma that ousted President Kabbah, it was Samdtiternational that helped restoration of the
deposed President, who actually returned to powerOoMarch 1998°

This practice, which tends to indicate that recbgnialone is the redeeming criterion for the viihid

of consent, is contradicted by evidence that thevabcompanies operated in favour of armed
opposition groups that would certainly not quabfy the recognised government of the country at the
relevant timeé” It is therefore not easy to defeat the impres#iian political or other criteria, rather
than legal convictions, direct the choices of miltfirms in this field.

The issue of the identification of the legitimatatheority representing a county is increasingly
addressed by international organizations and iticoder the UN Security Council. The Council
identifies the government the international comrumionsiders as legitimate mainly due to the
expansion of the UN role in the field of peace-tmit)>® For example, in the case of Ivory Coast the
Security Council, acting under Chapter VII of th&l Charter, indicated by name the President who
was deemed legitimate to stay in offféeln addition, with resolution 1546 (2004) the Sétyur
Council legitimised the Iragnterim government whose effectiveness was highly debatabl

Notable are those resolutions where the Councilvsldi@gal consequences from the identification of
the legitimate government. In several occasiondtNebody has affirmed the right of states to assist
the legitimate government against opposition graupshas decreed an embargo amdya-visarmed
opposition group$’

Other features of consent as a basis for intervergre the fact that consent should not be nonginal
has to be effective, expressed in clear terms anditiated) and be given eithbefore or at the same
time of intervention. Such features are usuallyambested in case of intervention on the part of a
PMSC as the contract tends to satisfy those rageinés.

Other conditions for the validity of consent pant# the scope of intervention. The action of the
invited entity must be limited to the purposes agpanying the invitation and shall respect the
conditions posed by the government. Typically, thatract between a state and a PMSC sets the
duration both of the intervention and the contrigglf. Normally the duration of the contract is
expressed in precise temporal terms but subjethg¢oachievement of the purposes set out in the
document, which cannot usually be foreseen withuay?® Another condition concerns thatione
materiaescope of the intervention. The conduct of actgthot foreseen at the moment when consent

22 Douglas, supra note 10, p. 179.
2 |bid., pp. 190-1.

%4 See allegations of PMSCs supporting UNITA betw#882 and 1995, Cleary, supra note 10, pp. 149-18Ka’Brien,
‘Private Military Companies and African Security 1998’, in Musah Abdel Fatau and J. Kayode Fayenus)e
Mercenaries: An African Security DilempTaluto Press, 2000, pp. 58-59.

25 C. Gray,International Law and the Use of Forag®xford University Press, 2008'{2d), p. 113.
%6 Res. 1721 (2006), para. 5.
27 Gray, supra note 25, p. 113.

28 See e.g. para. 1.1. of the Sandline-PNG agreeaiedtt January 1997.: ‘The duration of this contrsttall be effective
from the date of receipt of the initial payment [fof a maximum initial period of three calendar rian(the initial contract
period) or achievement of the primary objectiveingethe rendering of the BRA [Bougainville Revolutiopairmy]
militarily ineffective, whichever is the earlier.’
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is expressed (which, in the case of a PMSC, isllysaaontract), makes the intervention unlawful.
For instance an inquiry has recently been ordeyetthd Philippine Senate aimed at verifying whether
US troops conduct also open combat operationsdnctiurse of what were supposed to be merely
joint US-Philippines training exercises to fighbeds and terrorists in the South of the countrysMo
probably this inquiry will also look at the agreemhef 4 March 2008 between the US and DynCorp
concerning provision of support services to US poi Mindanao till 201%, since the Philippine
Constigjtion prohibits permanent military bases #émel conduct of combat operations by foreign
troops:

Absent the above conditions, consent cannot bedenesl as valid and consequently the use of armed
force on the part of the foreign entity does ndadlifjy as an intervention by invitation but amoutdsa
forcible intervention hence unlawful.

In short, valid consent isracessarygondition for the legality of intervention by irt&tion in a NIAC

in those situations where it is possible to idgmtife legitimate authority to express it. Yet evamen

valid, consent is not sufficientcondition for the legality of the intervention, &g shall now turn to
see.

2. Legal Bases for Intervention Accompanying Cohsen

Consent is decreasingly invoked as the only justifon for the intervention of a foreign state in
support of the legitimate government in its stregagainst an armed opposition group. Practice shows
that consent, which is usually expressed in a aeohtrcoexists with other legal bases for
intervention®

Firstly, maintenance of internal law and order llgueonstitutes the legal ground for intervention
where PMSCs are involvéd.For instance, Papua New Guinea engaged Sandliaenstional ‘to
support its Armed Forces in the protection of iwé&eign territory and regain control over impottan
national assets?”

Secondly, open support to the legitimate governndeming a NIAC is frequently grounded on self-
defence. This occurs when there is evidence tieaatimned group fighting the government is receiving

2 Cf art. 3(e) of UN General Assembly Res. 3314(XXIX).
30 Cf. DynCorp website (http://ww.dyn-intl.com/news308ews030408.aspXx).

31 |t seems that the controversy pertains to thetfatthe parliament was not informed of the pabsitihat the US (and a
PMSC acting on its behalf) would be carrying outmpombat operations on the Philippine soil, ratieen lack of
government consent to the conduct of such opemgtion‘Oversight body to probe US troops’ involverhén combat’,
Businessworld vol. XXIl, no. 49, Thursday, October 2, 2008, italale at
http://www.bworldonline.com/BW100208/content.php DdZ.

32 practice shows that since the establishment obitiieed Nations instances of intervention by virafea treaty stipulated
ante factohave virtually disappeared, cf. Grado, supra rdi@teand Gray, supra note 25, p. 214. There is ndeece of
agreements concluded between a state and a PM8(@ laefieed for the latter's intervention arises.

33 According to Corten, supra note 17, p. 461 and4@p-481, this legal basis shows the third partgrition to maintain a
neutral attitude towards the conflict. In our opmiit is often difficult to distinguish between aperation aimed at
maintaining law and order and direct interventionhe conflict.

% sandline — PNG Agreement, preamble. As to assietahort of the use of force, mention can be mddm agreement
signed between the Philippines and the United Statech is based, inter alia, on fighting terrarissee L. Panti, ‘Changes
in VFA on Hold, Adan Says’, in  Manila Times 21 July 2008, available at:
http://www.manilatimes.net/national/2008/july/18fgy/top_stories/20080718top7.html. It should becedt that the fight
against terrorism does not constitute a new grdondntervention. Despite repeated declarationssbme states that the
‘was on terror’ is a basis for a new interventiomishe change only concerns terminology, sincetifigiterror, at least in the
terms that are relevant for this paper, concertieemaintenance of internal law and order. or-deféence (see thgS-
Israel Memorandum of Understandireg 16 January 2009 indicating that ‘defense agamsorism’ is included in ‘self-
defence’).
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external aid. The legality of the intervention iavbur of the government in this case is well
established?

Thirdly, especially since the early 1990s, inteti@n by invitation has more and more often been
conducted either directly by the United Nations wider a Security Council authorizatitn.
Interestingly, such evolution also concerns situreti in which consent of the government was
present’ In these cases a UN Security Council resolutiarpseti by virtue of Chapter VII constitutes
the factor legitimising intervention, as we haversabove.

In short, these three elements attest to the isgrg@awareness of the international community tiet
conditions for a valid consent to external armedtdan a non-international armed conflict are prone
to abuse because of the difficulties connectednéo determination of the authority competent to
express consent. They indicate that the princigiereby the legitimate government is free to invite
foreign armed forces to curb internal armed opjmsiis being the object of increasing restraifits.
The only case where such freedom remains unliniaites to those situations where the Security
Council authorises intervention or opposition gmupave received foreign armed assistance. It is
submitted that it is also on account of the abowveluion that no formal attribution of combat
responsibility to PMSCs can be recorded since #894.

B. Limitations to the Freedom of the Legitimate Government to Request Foreign
I ntervention

There are cases in which international law expyef&sbids or limits resort to foreign intervention.
We are referring to: 1) the use of force employedadntravention of the right to self-determinatadn
peoples; 2) the prohibition to recruit mercenari8¥;recourse to assistance measures violating
provisions set forth in a Security Council bindmggolution or in 4) an agreement concluded between
the government and an armed opposition group. @islyo foreign assistance is unlawful also if it
entai:_lg the breach of another international obiigaincumbent upon the requesting and/or requested
state:

1. Respect for the Principle of Self-determinatdfeoples

The freedom of the legitimate government to resmrid and assistance by foreign states is limited
not only by the principles prohibiting the threaidause of force as well as interference in internal
affairs but also by the principle of self-deterntioa of peoples. Recourse to force and any othan fo
of foreign aid and assistance aimed at enhanciprgseion by the government of a people fighting for
its self-determination is prohibited.

Preliminarily it must be stressed that this legahstraint is arguably pertinent to our analysis. It
relevance depends on the qualification of the eatfithe armed conflict where a national liberation
movement is fighting. With the adoption of art. 1¢f4 Protocol | of 1977 the traditional view wheyeb

3 See the detailed analysis by Corten, supra notp. ¥67ff and Brownlie, supra note 7, p. 327.
% Gray, supra note 25, p. 70ff. and p. 113ff.

37 Two requests for authorization to interventionafarded to the Security Council are particularly vale: the request for a
multinational force intervening in Haiti to facdite the return of the President Bertrand Aristidé984 and the request of
Italy to conduct a humanitarian operation in Allzaim 1997. In those instances the government (poskx president) had
openly expressed consent to intervention, but tiwdh authority and the requesting states had neindd it sufficient to
intervene militarily; extensively on those case€often, supra note 17, p. 439ff.

% |DI Draft Report of 2007 concludes that ‘Internaiéb law does not prohibit any State to render amjitassistance to
another State, subject, however to the latterseon(request) and further legal conditions’, p. 31

39 We refer in particular to the conventions limitithge use or transfer of certain weapons and to huigats rule.
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such type of conflicts were internal in charactas lheen abandoned in favour of the applicability to
those strives of the rules of humanitarian lawgeimg to international armed conflicts, yet it nah
be affirmed with certainty that art. 1(4) has cajliged into a customary norff.

In any case, recourse to external aid and assestansuppress a national liberation movement is
prohibited regardless of the qualification of thanfiict. This means that, for example, resort te th
services of PMSCs in the territories occupied ligdbare in violation of the right of the Palestimi
people to self-determination, inasmuch as they isbms activities aimed at repressing the national
liberation movement, regardless of the qualifiaatid the conflict!

It should be noted that, if one accepts the vieappunded by some legal scholars whereby the
principle of self-determination of peoples igus cogensrule®? consent cannot be invoked by the

government as a circumstance precluding wrongfsttes

The issue arises of the applicability of this phaion to PMSCs when the conduct of the company is
not attributable to a state. In this regard refeeemust be made to the various resolutions of the
General Assembly that have condemned armed intioveim favour of a government repressing a
people fighting for its self-determination not omhrough the envoy of national units or armed gsoup
but also by way of mercenariés.

2. Prohibition to Recruit Mercenaries

International law does not ban aid or assistancani form — be it training, equipment or combat
operations — by corporate companies se The only prohibition concerns resortitwlividualswho
qualify as a mercenariéThe question then arises of the possible qualiinaof PMSCs members
as mercenaries.

As it will be shown below, it is difficult to clagg PMSC members as mercenaries both under the
definition contained in art. 47 of Additional Protd | of 1977 and the 1977 OUA Conventidor the

40 Cf N. Ronzitti,Le Guerre di Liberazione Nazionale e il Diritto Imt@zionale Pisa, 1974 e A. CasseSelf-Determination

of Peoples — A Legal Reapprais@lambridge University Press, 1995, pp. 201-204. [Qdeadvisory opinion on theegal
Consequences of the Construction of a Wall in Occupiglestinian Territoryof 9 July 2004 seems to be based on the
assumption of the customary nature of the rule leadt held that the construction of the wall irleBtinian occupied
territory infringed upon the right of that people $elf-determination and at the same time concludetavour of the
application of theus in bellorules pertaining to international armed conflict.

41 We shall underline that Israel is not a party totétol I. According to the NGO Who Profits, ‘Prteasecurity firms guard
settlements and construction sites in the occugiedories; some are also in charge of the daglap-operation, security and
maintenance of some of the checkpoints’, available at
http://www.whoprofits.org/Involvements.php?id=grpvi population#grp_inv_secu.

42 While a few scholars recognise tlus cogensature of the principle of self-determination (feeCassesdnternational
Law, Oxford, Oxford University Press, 2nd edn, 2005 pp-67), the International Court of Justice hafingd self-
determination as ‘one of the essential principlesantemporary international law’ which creatga omneobligations
(Case Concerning East TimolCJ, Reports 1995, par. 29) but stopped short of defining St ea peremptory rule of
international law.

43 |In addition, according to art. 41(2) of the 200fafd Articles on the Responsibility of States fotdmationally Wrongful
Acts, a serious violation of ms cogengule entails the obligation, among others, notender aid or assistance to the
responsible state.

44 Grado, supra note 16, p. 130.

|t is well known that the conditions to be fuliitl in order to be qualified as a mercenary aretrimgent that make the
category almost exclusively theoretical, see attPdbtocol | and the 1989 Convention.

46 Convention on the Elimination of Mercenarism iniéé, Organization of African Union, 3 July 1977.
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1989 UN Conventiofi, For our purposes two are the crucial questionat th mercenary is an
individual who is formally enlisted in the armeddes of the state by whom is paid and that he is
recruited to fight®

The circumstance that the treaties outlawing menésm are either not widely ratified or not ratifie
by important powers renders the determination ohsaucategory of fighters quite fuzzy. In particula
it would be difficult to identify a customary lavefinition of mercenary. One of the reasons for saich
lack of uniform practice andpinio iuris lies in the motivations leading a government torug
mercenaries, namely lack of adequate combat researctechnical skills internally. This is treson
d’étre also for the use of PMSCs in combat operations.

At a closer examination it seems that the oppasitd states to an international rule prohibiting
mercenarism is not due to the perception of th&npmenon as legal, but is rather related to the
vagueness of the definition of mercen&ryThis shows that there is a quest by the internatio
community for a more stringent definition of meragn rather than nopinio iuris as to the illegality

of that practice. As stated by the United Natiopsecgl rapporteur on the use of mercenaries, the
organization ‘has repeatedly condemned mercendiyitaes. There is no legal system that authorizes
or tolerates them. Whether or not there is anyayageficiency in the law, such activities are urfisiw

at the international levet’ Indeed, recently the Russian delegate to the Bg@wuncil has solicited
treating the staff of these firms as mercenarid@he statement is important as Russia is not g part
the 1989 Convention against the Recruitment, Usaneing and Training of Mercenaries.

However notice must be given of the differencesvben PMSCs and mercenaries. The main one
relates to the fact that while mercenaries are sirarclusively used in situations that violate sé-
determination of peoples and sovereignty of st¥teBis is generally not the case with PMSCs
intervening in favour of a government. The instanabere governments have required withdrawal of
PMSCs, the best know of which is the request addedy the Iragi government to Blackwater
following the death of 17 civilians in Baghdad irfember 1997, was not based on a threat to
sovereignty as such but misbehaviour. Actually, fihet that Blackwater left Iraq as required is
evidence to the maintenance of sovereign powettseitnands of the government. It is also difficalt t
envisage a PMSC taking control over a country ujpégpoint of endangering its sovereignty.

In connection with the threat to sovereignty anothere radical objection is raised and pertaingéo
lack of freedom of a government to resort to pevantities to perform inherently governmental
functions such as maintenance of internal secarity order® This argument seems to confuse cause
and effect. It would be incongruous to blame aesfar divesting itself from its obligations by
attributing elements of governmental authority tqravate company, which is supposedly more
competent to perform some aspects of that authanig at the same time hold that the state may be

4T International Convention against the Recruitmente,Usinancing and Training of Mercenaries, Unitedtidves, 4
December 1989.

8 Fighting constitutes the very purpose of the rigarent of a mercenary. For this reason we beliéna the fact that a
person may become accidentally involved in fightitgs not suffice for this criterion to be met be basis of the relevant
treaty rules. However there is no doubt that incidefighting sparks the application of IHL rulesmbsmuch as it qualifies as
direct participation in hostilities.

49 This position is propounded by the United Kingdd#ouse of Commons, Committee on Foreign AffaiReport of the
Sierra  Leone Arms Investigation (second report7 July 1998, par. 93 available in full at
http://www.publications.parliament.uk/pa/cm1998%98¢elect/cmfaff/116/11602.htm.

%0 Commission on Human Rights, Report on the questidhenfise of mercenaries as a means of violatingahuights and
impeding the exercise of the right of peoples tbdetermination, UN E/CN.4/1998/31, 27 January 1998a. 50.

%1 Debate in the Security Council on the Report of Seeretary-General on the Protection of Civilian#imed Conflict,
S/PV.5781, 20 November 2007, p. 8.

%2 Report cit. supra note 51, para. 50.
%3 |bid, para. 38.
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held internationally accountable for the condudtihef company. Actually, a state resorts to a PMSC |
order to strengthen its authority, thus being @blabide by its international obligations, not toest
itself from it>* Nonetheless, the question bears weight in thastarioes in which the attribution to the
state of acts of PMSCs is not forthcomrig.

An analysis of the lawfulness of recourse to thevises of PMSCs on the part of the legitimate
government cannot eschew a discourse omatie of the ban on recruiting mercenaries. The ratinal
lies in the loathing towards employ of force thatdriven not by a political objective but exclusive
lucrative purposes. This appears to be also thg essence of the activity performed by a PMSC,
namely offer of services in exchange for paymemiekd this aspect seems to be stronger in PMSCs
than mercenaries: practice shows that private fiomly intervene in countries with rich natural
resources, thus warranting the presumption thatdihiumstance assures provision of payment for the
services offered. Indeed, foreign intervention xal@nge for commercial concessions (usually oil or
mining activities) has attracted the harshestoisith on the part of the international communitty.

A counter-argument is that also a state’s motivetito intervention may be less noble than they
appear at first sight. After all national interegta state may encompass control over the natural
resources of the country where the state intervedewever, the question surrounding mercenaries,
namely whether is ‘peace in their interest, giveat they would find themselves out of busin¥difs

the PMSC paradigm more than it does states, atatteg usually do no depend for their survival
exclusively on the natural resources of anothee sta

The abhorrence towards mercenarism is also dictayeithe necessity to maintain order among the
armed forces. This attitude can also be discerniéidl nespect to PMSCs. For instance, one of the
reasons for Papua New Guinea not to implement gheeanent with Sandline International of 1997,
on the basis of which the government would haved uke training and combat experience of the
company in the attempt to defeat the secessiomsg&nville movement, was the opposition of the
army.

Finally, two other factors that differentiate a PB&ember from a mercenary, namely maintaining a
reputation as law-abiding organisations and theirmanent existence as firtiglo not hold at closer
scrutiny. Evidence that a government avoids chapairertain PMSC specifically on account of its
not respectable record of observance of the laaxtiemely scant. It is competence and efficieney th
quality that are predominantly searched for byahtities engaging these firms. As to the charaufter
permanency, many PMSC reinvent themselves undenaeves with a certain degree of frequency.

On account of the similarity between the ratiortzagdind the ban on mercenarism and the principal
features of PMSCs, serious doubts arise as toatrulness under international law of recourse to
PMSCs for activities in which the use of forceaguired.

% This concept is well expressed in the United KimgpdGreen Paper oRrivate Military Companies: Options for
Regulation London: Stationery Office, 2002, para 54. An iagting question concerns the susceptibility obuese to
foreign private armed forces as a means for a stadéscharge its positive obligations stemmingrfriouman rights treaties.
On this point see European Court of Human Righlascu and Others v. Moldova and Rusgisdgment of 8 July 2004
(Grand Chamber), para. 340.

%5 Extensively on the gaps in the law of state resjfility as applicable to PMSCs see Hoppe, opstifira note 3.

% A. Mclintyre and T. Weiss, ‘Weak governments inrehaof strength — Africa’s experience of mercermma@d private
military companies’, in Chesterman and Lehnardt)esigora note 3, p. 78.

57 A. Vines, ‘Mercenaries, Human Rights and Legality’ Abdel-Fatau Musah and J. Kayode Fayemi (edg¥asnote 25, p.
189.

8 UK Green paper, op. cit. supra note 55, para. 35.
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3. Respect for Security Council Resolutions

Security Council resolutions adopted under Chagteof the Charter, which impose the withdrawal
of foreigners from a certain country or decree erba&go on arms or other material, restrict the
freedom of the government to involve a foreign adim quell internal armed opposition. The
obligation to respect and implement Security Cdupiciding decisions rests primarily upon member
states that must ensure their observance alsoeopati of the legal persons under their jurisdictio
For this reason the United Kingdom felt the urgentditute a parliamentary commission of enquiry
when the violation of the arms embargo imposed @err& Leone by resolution 1132 (1997)
committed by the British company Sandline was vibréaVell known is also the case of the violation
of the arms embargo decreed by the Security Coagglinst Rwanda and Burundi by US private
security firms}® as well as the breach of the arms embargo agaamatlia by Select Armdt.

The obligation to respect and implement Securityr@d binding resolutions may be incumbent
directly upon non-state actors. The practice of $weurity Council in this sense is not old but
consistent? For example, in resolution 864(1993) the Councitved UNITA, an armed opposition
group, that it would decree trade measures ag#iesarmed group and restrictions on the travel of
personnel unless the group complied with the pegceement and previous resolutiGh&rom this
practice it follows that any entity which is thedaelssee of a binding resolution has the obligatbon
ensure its respect also on the part of individoaksntities carrying out activities on its beh#if other
words, should an opposition group avail itselftod services of a PMSC and at the same time become
the addressee of coercive measures taken by theitgecouncil, the reach of the resolution extends
to the PMSC. In this case infringement of a Couresblution by a PMSC constitutes an unlawful act
under international law independently of the exis&eof a link between the firm and a state.

4. Respect for Special Agreements Concluded bet@eaflicting Parties

In the agreements concluded between conflictingdias in those conflicts where the involvement for
combat purposes of PMSCs was ascertained, namejgl&mand Sierra Leone, the parties committed
themselves to ensure that all foreign forces bhdséitwn from the country. In this case, the contirsio
permanence of members of PMSCs of foreign natignalibuld have constituted a breach of the
agreement’

The Lome peace agreement signed on 30 November d&9&en the government of Sierra Leone
and the Revolutionary United Front is particulagiplicit in this respect and it also stands ouitas
expressly mentions Executive Outcomes as amondoatteggn troops that have to be repatriated.
According to art. 12 of the peace agreement,

‘The Executive Outcomes shall be withdrawn five kseeafter the deployment of the Neutral
Monitoring Group (NMG). As from the date of the tigpnent of the Neutral Monitoring Group, the
Executive Outcomes shall be confined to barrackdeurthe supervision of the Joint Monitoring

% See supra note 50.
0 O'Brien, supra note 24, p. 56.
61 C. Lehnardt, ‘Private military companies and steponsibility’, in Chesterman and Lehnardt (edspra note 3, p. 139.

62 p. Kooijmans, ‘The Security Council and non-stattties as parties to a conflict’, in K. Wellensl)elnternational Law:
Theory and Practice — Essays in Honour of Eric,Sthe Hague: Nijhoff, 1998, pp. 333-346

83 Security Council Resolution 864, 15 September 2paga 26.

® The question of the legal nature of such agreesnemparticular whether they qualify as internaibtreaties goes beyond
the scope of this paper. On this issue see R. @glgues accords récents mettant fin a des guavitss’, AFDI, 1992, p.
126, Kooijmans, op. cit. supra note 63, p. 388,RBucounas, ‘Peace agreements as instruments foresiodution of
intrastate conflict’, in UNESCCQConflict Resolution: New Approaches and Methd®iris, 2000, esp. pp. 116-120 and C.
Bell, ‘Peace Agreements: Their Nature and LegaluStahJIL, 2006, esp. p. 391
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Group and the Neutral Monitoring Group. Governnshdll use all its endeavours, consistent with its
treaty obligations, to repatriate other foreigrops no later than three months after the deployment
the Neutral Monitoring Group or six months aftee #igning of the Peace Agreement, whichever is
earlier.’

It is difficult to establish whether this clauserigicative of the illegality of this type of assiac& or
only a pre-condition rebels advance to sit at tegotiating table. However, the fact that in the
subsequent peace agreement signed in Lome on 1988; which terminated the conflict, a similar
undertaking was reiterated offers an argument ppstt of theius ad bellumrelevance of this
provision®

Interestingly, an analogous engagement was ertebinUNITA in Annex 1/A to the Memorandum
of Understanding - Addendum to the Lusaka Protdoolthe Cessation of Hostilities and the
Resolution of the Outstanding Military Issues undlee Lusaka Protocol concluded between the
Angolan government and UNITX.

C. I ntervention in Favour of an Armed Opposition Group

It is a well-settled principle under internatiotav that armed opposition groups cannot receaive
form of aid or assistance by third states, alsatshiothe envoy of troops. According to the type of
support provided, such activity would violate thiapiple of non intervention or amount to a viotati

of the prohibition of the threat and use of fottélence there can be no doubt thama faciethe
intervention of Sandline International in favourtbé Revolutionary United Front in Sierra Leone, th
combat operations conducted by Executive Outcomesngola on behalf of the UNITA opposition
group, the actions allegedly conducted by DynCargfaivour of rebels in Colombiaand MPRI
involvement in arms trafficking from Uganda to tBedanese People’s Liberation Arfhigonstitute a
breach of international law.

The only exception that traditional internatiorealladmits to the above rule relates to the existenc
recognition of belligerendy and, to some extent, recognition of insurgefidyollowing recognition
of belligerency, third states are bound by neuyraliles. This means that they can offer any type o
aid and assistance to the opposition group on tondhat they do it impartially, that is, they dot

® According to Douglas, supra note 10, p. 187, fprenilitary intervention on the part of private iies was seen at least as
an ‘anomaly’ that created embarrassment for thegowuent.

8 Art. XVIII of the agreement of 7 July 1999 is mamide-ranging than art. 12 of the preceding engageras it refers to
the withdrawal of ‘all mercenaries, in any guisedm Sierra Leone immediately upon the signing ef Agreement. Such a
sweeping wording presumably includes also memkdPSCs working for rebel groups.

67 According to art. 1.1 of the agreement, ‘The martiecognize the existence of foreign military ésrén areas of the
national territory under control of the UNITA mdity forces, namely units consisting of Congoleseatis from the DRC
and units composed of citizens of the DRC and of Ra&aridrutsi-Banyamulenge and Hutu origin, and thedrteeproceed
to their urgent repatriation.” This wording seerosimplicitly exclude the application of this undeking with respect to
PMSCs, as the members of the companies operatiihg iarea were mainly from the West.

® |nternational Court of JusticEase Concerning Military and Paramilitary Activitiesand against Nicaragua (Nicaragua
v. United States of America)udgment of 27 June 1986,J Reports 1986p. 126 (hereaftddicaraguacase)

8 p.W. SingerCorporate Warriors — The Rise of the Privatized iy Industry Itaca, NY: Cornell University Press, 2003,
p. 137.

0 O'Brien, supra note 24, p. 62.

"L For the view that the recognition of belligererisyincreasingly desuete see A. Claph&taman Rights Obligations of
Non-State ActorOxford University Press, 2006, p. 271ff.

2 pccording to a customary principle, when an arropposition group acquires control over a portiorthef territory with a
certain degree of stability, they reach the stafussurgents, see OppenheimternationalLaw, Jennings and Watts (eds.),
London, 9th ed. 1992, pp. 161-176.
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take a discriminatory attitud@.In case of a recognition of insurgerféythird states must abstain
themselves from intervening in favour of eithertigaras they would otherwise influence the outcome
of the conflict. Such recognition only allows thighrties to take contacts with the insurgents to
safeguard their own interests, for example for ghke of protecting their nationals on the territory
under the control of the armed group,

D. I ntervention in Favour of a National Liberation Movement

Another limitation posed by international law t@ tlhieedom of the legitimate government to resort to
external aid and assistance in case of interndlicboonsists in the intervention of a third paity
favour of a national liberation movement. A custoynaile exists whereby a people that is forcefully
deprived of its right to self-determination has tlght to receive assistance by third states (dedta
right of resistance). However, despite the contngigw being propounded by a number of non-
western states, a general rule of internationalddewing the sending of troops to assist a nationa
liberation movement cannot be said to have cryseall® Hence the legality of such assistance is
limited to support short of direct military intemtgon. This limitation applies also if the thirdrpa
intervening in favour of a national liberation mavent is a PMSC®

3. The Legal Status of PM SCsin Non-inter national Armed Conflicts and their
Scope of Protection

Addressing the question of the legal status of PMB8CNIAC is troublesome as in this type of
conflict the very term ‘status’ was a source of tcoversy during the negotiations leading to art. 3
common to the Geneva Conventions of 1949 and additiProtocol Il of 1977. It is a fact that even
the expression ‘party to a conflict’ used in comnaoth 3 in 1949 appeared as subversive in 1977 and
was therefore discarded in the final draft. In &ddi the will of the contracting parties not tdesit
the legal status of the powers ratifying the abtreaties was expressly voiced in common arin3 (
fine) and was inserted also in Protocol Il via the @miown specifying that the Protocol did not modify
the ‘existing conditions of application’ (art. lamp 1) of art. 3. Although the issue of legal statua
NIAC is not as weighty as in an international catflas no prisoner of war status exists, the guest
of the existence of a link to a party to the canfis necessary to establish the type of protediuh
treatment guaranteed by international law.

This having been said, subtracting armed opposdimups to the exclusive application of domestic
law follows logically, at least when certain coilits are met, by one of the fundamental tenets of
international law, namely the principle of effeemess. Indeed, although through different legal
arguments, legal doctrine unanimously recognisesfiplicability of common art. 3 and Protocol Il to

3 A distinct question is whether intervention by BIC as such in favour of an opposition group ira¢éiomalises the
conflict. The answer must be in the negative unlesMSC acts on behalf of a state.

™ The most recent clear-cut occurrence of recogmitib insurgency concerns Biafra in 1967. Doubts texis to the
recognition of insurgency to the Southern Peopleetation Army (SPLA) of Southern Sudan. Actuallgcarding to the
Implementation of the Cease Fire Agreement on SgcAigreement, 31 December 2004, para. 1.8, the SRisArepeatedly
affirmed that would treat government detaineesraopers of war, but the government has never icoaél that it would
afford the same treatment to SPLA captured perdoAnecent example of a recognition of insurgeigyhe appeal made
by the President of Venezuela on 17 January 200&heaoeffect that the FARC be recognised as belligerby the
Government of Colombia. Despite the endorsemerti@ienezuela Parliament (Janicke, ‘Venezuelan lagi® Supports
Belligerent Status for Colombian Rebels’, 19 Jan24§8, available at http://www.venezuelanalysis.qrimt/3080), there
was no follow-up to the appeal either by the Colamtauthorities or the international community

S Ronzitti, supra note 40, pp. 116-123; Cassese, suyiead0, pp. 152-153 and 199-2000 and Gray, supea25, p. 61.
8 On this aspect see the remarks made above, pAr. |.
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non-state actors, hence admitting the relevance of the status atsotte party confronting the
legitimate government.

In order to avoid contentious status issues, itrlgggly been proposed that the term ‘fighter’ skiou
be used for any person who takes direct part itillies in a NIAC."® Although we find merits in the
employ of the broad category of ‘fighter’, as a mabf clarity for the purposes of this paper wiekst

to the categories that can be factually distingedsim a NIAC, namely: 1) persons belonging to the
armed forces of the legitimate government; 2) pegsbelonging to an armed opposition group
(regardless of whom they are opposing to); 3) meges; 4) civilians. We shall see at what
conditions may PMSC members fall under each cayegod whether a PMS@s suchmay be
considered as a separate addressee of IHL obligatio

A. Persons Belonging to the Armed Forces of the L egitimate Government

IHL uses the expression ‘armed forces’ with respedioth international armed confliétgart. 43 of
Protocol I) and NIAG without defining it. The issue of definition hasem discussed in legal doctrine
where two main lines of interpretation have emefjektcording to some, the silence of IHL shall be
construed as devolving the question entirely to ektia law. In our opinion this view is propounded
also by the circumstance that Additional Protoaafl 1977 establishes an obligation to notify thieeot
parties when a party to a conflict ‘incorporategaaamilitary or armed law enforcement agency into
its armed forces’ (art. 43(3¥j.Others hold that IHL adoptsde factocriterion whereby determination
of membership in the armed forces of a state iedas the function a person carries out in an armed
conflict context® Restricting our analysis to the notion of armertés that applies to NIAE, the
expression can only be found in art. 1(1) of Adulitil Protocol Il of 1977 concerning the material
field of application. The terms are used both witference to the armed forces of a High Contracting
Party in the territory of which the armed confliekes place and to ‘dissident armed forces’ with
which the High Contracting Party is confronted.

According to thetravaux préparatoireshe expression armed forces of a High ContracBagty
‘meansall the armed forces — including those which underesaational systems might not be called

" See S. Sivakumaran, ‘Binding Armed Opposition GEUELQ, 2006, pp. 369-394 and doctrine therein refereed t

8 M. Schmitt, C. Garraway and Y. Dinsteithe Manual on the Law of Non-International Armed donfl With
Commentarylinternational Institute of Humanitarian Law, Samo, 2006, para. 1.1.2(a).

9 Cf. art. 1 and 3 of Regulations Respecting the Lavds@ustoms of War on Land, Annex to 1907 Hague CdinseV.
Art. 43 of Protocol | of 1977 broadens the scop¢hefterms ‘armed forces’ so as to include thoseupgs and units which
are under a command responsible to [a] Party ®ctnduct of its subordinates’, beyond ‘all orgadiarmed forces’. Yet it
fails to define what are ‘organized armed forces'.

80 Cf. art. 1(1) of Protocol Il of 1977.

81 For a summary of the main arguments see IntemaltiGommittee of the Red Cross (ICRC) and TMC Assertristi
Third Expert Meeting on the Notion of Direct Paniation in Hostilities, Summary Repo@eneva, 23-25 October 2005, pp.
74-78.

82 As explained in Y. Sandoz, C. Swinarski, B. Zimmanméeds)Commentary on the Additional Protocols of 8 June7197
to the Geneva Conventions of 2 August 1986neva: Nijhoff, 1987 (hereaftetCRC Commentary on the Additional
Protocolg, p. 517, para. 1682-1683, art. 43(3) of Protdaghs added in order to clarify that police forceay become part
of the armed forces in wartime according to therimal law of some countries. Had the Convention stbpde facto
standard, such clarification would have been rednnd

8 |n this sense see al§xpert Meeting on Private Military Contractors: Qiatand State Responsibility for Their Actions
University Centre for International Humanitarian La@eneva, 29-30 August 2005, p. 12.

8 From thel CRC Commentary on the Additional Protocfsth reference to art. 43 of Protocol |, see pp9-511, esp. para
1672), it seems to emerge a distinction betweemtti®n of armed forces of a state (i.e. ‘regulaned forces’) and the
armed forces of other parties to a conflict (iieregular armed forces’) belonging to a nationbktation movement, an
organized resistance movement and eventually alaa international organisation.
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regular force$® (emphasis in the original) but does not includthéo governmental agencies the
members of which may be armed’ such as law enfoeo¢rbodies and paramilitary agencies. The
rationale seems to be that the latter organisatoasiormally not incorporated by internal law e t
state’s army.

The last remark indicates a difference betweenntbgon of armed forces contained in the two
additional protocols concerning notification to #t@unterpart of the incorporation of those unite in
the armed forces. Such a notification is compulsonyy in international conflict® Although
notification is not constitutive of status, the pose it pursues, i.e. facilitating distinction beém
combatants and civilians, would justify applicatialso in NIAC. Thus the question arises of the
reasons why this obligation of notification was mutluded in Protocol Il. It is submitted that this
absence has two motivations: on the one hand, aoppdsition groups are expected to know the
internal law of their countr§* on the other, the parties to Protocol Il were pnesbly reluctant to
commit themselves to the obligation of notificatimnthe opposition group because such a measure
could be seen as legitimizing the group.

In brief, the above difference between the two quols concerning a procedural matter does not
warrant the conclusion that the notion of armedderapplicable in a NIAC is substantially different
from that adopted in international confliéfs.

Despite this, we are left with a dichotomy betweegulation by domestic law and reliance on the
functional criterion. It is suggested that IHL ddishes a different regime according to the type of
armed forces we are dealing with. Whereas memlgrishithe regular armed forces of a High
Contracting Party is governed by domestic law, mensihip in irregular forces (such as militias or
volunteer groups) can also (and sometimes only@dtablished according to a functional criterion.
Reference to the law of international armed cotslielps illustrating the matter.

The Third Geneva Convention of 1949 Relative to Threatment of Prisoners of War clearly
distinguishes between ‘members of the armed foo€esParty to the conflict as well as members of
militias or volunteer corps forming part of suchmad forces’ (art. 4(A)1) from ‘members of other
militias and members of other volunteer corps,udrig those of organized resistance movements,
belonging to a Party to the conflict’ (art. 4(A)@)d sets out only for the latter group the oblmato

8 This is the intention of the drafters of the Pomioas can be deduced Wcts of the Diplomatic Conference on the
Reaffirmation and Development of International Huiitexrian Law applicable in Armed Confligt&eneva (1974-1977), vol.
X, p. 94 (CDDH/I/238/Rev.1, p. 2). In relation toghpoint, thedlCRC Commentary on the Additional Protocgts 1352,
para. 4462 adopts a position that is arguably amarsowith thetravauxas it states that ‘[tlhe term “armed forces” oé th
High Contracting Party should be understood in treatest sense. In fact, this term was chosen ifengrece to others
suggested such as, for example, “regular arme@dtrin order to cover all the armed forces, inolgdhose not included in
the definition of the army in the national legigat of some countries (national guard, customsicpdbrces or any other
similar force))'. As affirmed in the text, in ourew thetravauxcan be interpreted in a different way, where thegcify that
‘according to the views stated by a number of daiegs, the expression [armed forces] would notuihe other
governmental agencies the members of which mayiineds examples of such agencies are the policéprmssand other
similar organizations’.

8 Art. 43(3) of Protocol I.

87 This means that armed opposition groups are pregiumbe aware of the fact that domestic law prewiibr incorporation
of law enforcement bodies into the armed forcesme of armed conflict

88 According to M. Bothe, K.J. Partsch and W. Sbléw Rules for Victims of Armed Conflicts — Commentarghe Two
1977 Protocols Additional to the Geneva Conventwin949 The Hague: Nijhoff (1982) p. 672, the two Protsomontain
the ‘essential ingredients’ of the concept of arrf@des when they refer to the armed forces of ghHEontracting Parties.
By ‘essential ingredients’ they mean the link toeoof the parties to the conflict, organisation loé tarmed force and
responsible command. See also Terd Expert Meeting on the Notion of Direct Paniation in Hostilities, Summary
Report supra note 81, where it is affirmed that it islikkely’ that the criteria for membership in therad forces of a High
Contracting Party fighting in a NIAC were differembin an international conflict, p. 74 and ICR@terpretative Guidance
on the Notion of Direct Participation in Hostilitieis International Humanitarian LawGeneva, 2009, (hereaftdCRC
Interpretative Guidance on DBHbp. 30-31.
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respect the four conditions for lawful combatafits. terminological distinction is thus made between
those members ‘forming part’ of the armed forcesl those ‘belonging to a Party to the conflict’eTh
difference is also in substance: the lawful comh@tacriteria are implicit for members of regular
armed forces while they are constitutive of théustdor irregulars.

One may object that the customary rule concernimg notion of lawful combatant does not
correspond to that set out in art. 4(A)1 and gA)2 of the Third Geneva Convention because it has
been superseded by the one included in art. 43ratbédl 1° We are not convinced about the
correctness of this remark since most of the sttashave not ratified the protocol have done so
rightly to avoid equal treatment between regulat imregular armed forces. In other words, theneois
coincidence —at least for the states not partid®rédocol | — between members of the armed forces
and combatants: while all members of the armedefoare combatants, the contrary is not tue.

Domestic law definitely governs membership in thened forces, while membership in irregular
groups is regulated by IHL according tal@ factocriterion based on the function a group carries ou
and the existence of the link with the governmiérithis means that under IHL the notion of
combatant applicable in an international armed latris generally broader than the notion of armed
forces adopted under domestic law.

The same is true also for NIAC. For example, inSuelanese region of Darfur the Janjaweed militias
were only exceptionally incorporated into the Swesnarmed forces, though belonging to a Party to
the conflict (the Sudanese governméntyith respect to liability to attack and respoiigipunder
international law their treatment is the same asdlecruing to members of the armed forces.

This issue is prominent with respect to PCMs besaluishows that lack of formal enlistment in the
armed forces of a state in a NIXGloes not exclude qualification of private actartrg on behalf of

the state as organs of that state under interradtia > This is so because IHL merely requires
satisfaction of a functional relationship betweba hon-state entity constituting an irregular armed

8 Also a literal reading of art. In(fine) of the Regulations Respecting the Laws and Custééar on Land, Annex to the
1907 Hague Convention IV, whereby ‘In countries vehmiilitia or volunteer corps constitute the armyfarm part of it,
they are included under the denomination “armytiunes to conclude that there may be militias oumaer corps which,
though qualifying as lawful combatants and havidiplato a party to a conflict, cannot formally blassified as members of
the armed forces.

% J.-M. Henckaerts and L. Doswald-Be€kstomary International Humanitarian Lawambridge: Cambridge University
Press, 2005, vol. I, p. 16, resolutely affirm ttreg definition in art. 43 of Protocol | ‘is now genally applied to all forms of
armed groups who belong to a party to an armedlicotd determine whether they constitute armeadsr ... All those
fulfilling the conditions in Article 43 of Additioal Protocol | are armed forces.” Hence they impliactonclude in favour of
a coincidence between the notions of combatantnaemiber of the armed forces as a matter of custotaarysee rules 4
and 5).

°1 For example, members of armed resistance moveritentzupied territory qualify as combatants but @® members of
the armed forces.

92 This distinction has been recently propounded tiledylCRC Interpretative Guidance on DPH. 31.
%3 Report of the International Commission of Inquiry@arfur to the UN Secretary-Genera@5 January 2005, para. 108.

% This is the exception and has occurred only imr&ieeone, Zarate, supra note 2, p. 124, and waséen for the members
of Sandline International in Papua New Guinea (etiog to art. 2.1(h) of the Agreement for the Psawi of Military
Assistance Between the Independent State of PapwaGuénea and Sandline International, 31 January’ 188 personnel
of Sandline International was to be enrolled aet$@ Constables’.)

% As it is well known the standard for the attritoutiof the act of a private or an irregular groumtstate is not settled, cf
International Court of Justic&jilitary and Paramilitary Activities in and Again$ticaragua(Nicaragua. v. United States of
Americg, Judgment of 27 June 1986 (merits), para. 11frmational Criminal Tribunal for the former Yugosgks
Prosecutor v. TadicCase No. IT-94-A, Judgment of 15 July 1999 (Appeahamber), para. 145; International Court of
Justice Application of the Convention on the Prevention Buthishment of the Crime of Genocide (Bosnia andétgvina

v. Serbia and MontenegrojJudgment of 27 February 2007, para. 413 andratenal Law CommissiorReport to the
General Assembly on the work of its 53rd sessifAX}, UN Doc. A/56/10, Draft Article 8, Commentary, p&r.
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force and the state. In short, only tt@mbinationof the domestic law approach and the functional
criterion allows encompassing the multiform phenoareof PMSCs acting in NIAC as organs of a
state, that is, members of the armed forces.

Finally, should a PMSC member fall under the categd armed forces or qualify as member of an
irregular group having a link with the governmdmg/she does not enjoy immunity from attdtk.

B. Persons Belonging to an Armed Opposition Group

A legal status is accorded by IHL to those armexligs that fulfil certain conditions that are today
codified in art. 1 of Additional Protocol | (orgamaition, existence of a responsible command, control
exercised over a part of the territory so as tadbkentghe group to conduct sustained and concerted
military operations and to implement the Protocdhen these features are present, the group attains
the status of insurgent§Some IHL treaty rule refer to non-state partiesfhil to clarify the content

of this notion® In particular art. 3 common to the Geneva Conessticontains a reference to the
obligations accruing to ‘each Party to the confliot the case of non-international armed conflict
occurring on the territory of one of the contragtiparties,’ but does not assist in identifying the
precise content of the notion.

As a starting point we can assume that the notfoarmed opposition group is narrower than the
notion of non-state entity. This position has badopted by the Institut de Droit International,ttha
has specified that the expression ‘non-state érnitityiudes’ the entities that fulfil the conditisnset
forth in common art. 3 and additional Protocolhiénce admitting the existence of entities othen tha
those provided for in IHL treatiéS’ Lack of a normative definition of the expressiommed
opposition group and the great variety in whichhseotities manifest themselves raise the quesfion o
the features that a group must have in order tsubgect to IHL rules.

The avenue consisting in the importance attachédetorganisation of the group has been pursued by
the International Criminal Tribunal for the Forméugoslavia (ICTY) which, since its early cases, has
held that the organisation of an armed group wascassary element to determine the existence of an
armed conflict as opposed to acts of banditry rirtedisorders or terrorist activitié¥.

In a recent casd3oskoski and Tarculovskafter having surveyed the factual elements thatl€TY

judges had taken into account in previous casesssess the level of organization attained by an
armed group, the trial chamber has divided thosmenhts into five broad groups, namely: presence of
a command structure; capacity of the group to cautyoperations in an organised manner; level of

% This principle, which is now crystallised in a tarsary rule, can be considered applicable to NIASD dly virtue of art.
13(3) of Additional Protocol Il. See also theRC Commentary on the Additional Protogolgth reference to art. 13 of
Protocol Il, p. 1453, according to which: ‘Thoskoabelong to armed forces or armed groups maythekad at any time’.

%" See Cassese, supra note 42, pp. 124-131.

% See art. 1 of Hague Regulations of 1907which sefermilitia and volunteer corps; and also art.)@(2f the Rome
Statute of the International Criminal Court.

% For a detailed analysis of this article in liglittioe travaux préparatoiresdoctrinal positions and the implications for a
definition of the notion of armed opposition grogpe L. ZegveldAccountability of Armed Opposition Groups in
International Law Cambridge University Press, 2002, pp. 134-136.

190 nstitut de Droit InternationaResolution on the Application of International Huwitarian Law and Fundamental Human
Rights, in Armed Conflicts in which Non-State Entit\es Parties art. |, para. 2 (the authoritative text is Frenehere the
word ‘comprend’ (‘include’ in English) is used. Puisingly, in the English translation the term ‘meawas preferred. One
may think of national liberation movements, de daentities not recognised as having the featurésetmme parties to the
Geneva Conventions such as Somaliland, and inten@dtbrganizations, as non-state entities othen "#raned opposition
groups.

101 prgsecutor v Tadiclnterlocutory Decision on Jurisdiction, Appealsa@tber, 2 October 1995, para. 70 and the Opinion
and Judgment of 7 May 1997 in the same case, pé2a.
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logistics; level of discipline and ability to implent the basic provisions of art. 3 common to the
Geneva Conventions; representative character ofjtbep and ability to speak with one voite.
These indicative factors are relevant to our amalgs they were devised to be used in situations of
non-international armed conflict® However, despite the flexible approach adoptedhleyTribunal,

its exclusive reliance on preceding judgements mEpve to be a weak poifftt Actually some
internal practice may lend support to the concludimat a broader notion of armed group is more
suitable. For example, the Justice and Peace Lapted in 2005 by the Colombian parliament, which
aims at obtaining demobilization of armed groupsieitted to the achievement of peace, defines an
‘illegal armed group’ as ‘a guerrilla or self-deéengroup, or a significant and integral part ofnthe
such asblocks fronts, or other modalities of these same orgaitns’*® It is difficult to infer from

this definition that every group taken into accobytthe law actually respects the indicative fagtor
proposed iBoskoski and Tarculovski

Certain opposition groups have their own armedesi€ Clearly also those forces fall under the
category of ‘armed groups’ as much as do ‘dissidemined forces’ as referred to in art. 1(1) of
Additional Protocol I’ the only difference between the two being thatléter are composed of
former members of the state’s armed forces, whdeformer are ndf®

Two hypotheses must be distinguished with respecthé possibility that PMSCs fall into this
category: in the first place, PMSC members contelio the formation of an armed group; in the
second place, a PMS&s suchqualifies as an armed group. Practice shows tmtethave been
examples of the first hypothesis. It is well knowmat PMSCs operated, also through combat
operations, in Sierra Leone on behalf of the Reiatary United Front and in Angola for UNITA®

In those instances there was no doubt about tleteexie of ale factolink between the members of
the PMSC and the party opposing the governmentualgt a factual link with the group is both
necessary and sufficient for an individual to basidered as belonging to the lattérNo evidence of
the second hypothesis has been found, in any t@seame organizational criteria that have been
abovltlalreferred to would have to be satisfied byctimapany to qualify as an armed group by virtue of
HL.

192 prgsecutor v Boskoski and Tarkuloygkial judgment, 10 July 2008, paras 199-2003.

103 n situations of peace, the notion of armed ogfsigroup might be broader so as to encompasgjaup that poses a
threat to the security of the state, such as orgdnirime associations.

104 Critical with respect to this element also A. Cullsh Divac Oberg, ‘Prosecutor v. Ramush Haradinail etThreshold of
Non-international Armed Conflict in International Manitarian Law’, ASIL Insights 23 April 2008, available at:
http://www.asil.org/insights080423.cfm.

105 Art. 1, para. 2, Law No. 975, 17 July 2005, IssuRrovisions for the Reincorporation of Members Ifgil Armed
Groups Who Effectively Contribute to the AttainmaiftNational Peace, and Other Provisions for Hunaaiaih Accords
Are Issued.

108 This factual element has been sanctioned in a rumbagreements stipulated between a governmehtaanarmed
opposition group that contain references to thenéat forces’ of the rebels. See e.g. art. 1.11@®hreement on Permanent
Ceasefire and Security Arrangements — Implementafiodalities during the pre-interim and the inteffariods — Between
the Government of the Sudan and the Sudan PedpleEsation Movement/Sudan People’s Liberation Arivgivasha, 31
December 2004, and art. 1 of the Agreement on adfismbetween the Government of the Democratic 8istiRepublic of
Sri Lanka and the Liberation Tigers of Tamil Eel&®,February 2002.

107 Eor the assimilation of the notion of ‘dissidenmad forces’ with ‘the essential idea of an “insational movement” see
the Commentary of the International Law Commissioh® Draft Articles on State Responsibility, supoaen95, p. 115,
par. 9.

108|CRC Commentary on the Additional Protoggis 1351, par. 4460.
109 5ee supra note 24.

19n this sense see Boldt, supra note 2, p. 52.
11 this case those criteria appitione personaand notatione materiae
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If a PMSC member or the PMSC as such fall into dagegory of armed groups, they are liable to
lawful attackdurante bello internolt is however unclear whether they can be athekeall times or
only for the duration of their active participationhostilities. This ambiguity stems from the wranl
status of the members of an armed opposition gamigombatants (in an a-technical sense) or
civilians under customary lait? Nor are treaty rules helpful since there is ontg @rticle touching
upon the issue and it merely stipulates that tluteption of the treaty can be enjoyed by civilians
‘unless and for such time as they take a diredtiparostilities’ without further specificatior®

On this point only théCRC Commentary on the Additional Protocidlsinequivocal as it clarifies that
‘Those who belong to armed forces or armed groupy be attacked at any timeé* Some state
practice, for instance a series of acts carried yuthe US-led operatioEnduring Freedomin
Afghanistan, tend to indicate that members of aromubsition groups are assimilated to members of
armed groups rather than civilians taking a diggat in hostilities, as they are made the object of
attack also when they do not take a direct panstilities. The recedCRC Interpretative Guidance
on the Notion of Direct Participation in Hostiliseunder IHLconvincingly argues in favour of the
mutual exclusiveness of the notions of organisededrgroups and civiliaf$ on the basis of the
‘wording and logic’ of common art. 3 to the Gendgwanventions and Additional Protocol Il, and it
concludes that in NIAC ‘organized armed groups titute the armed forces of a non-State party to
the conflict’® Interestingly, according to this study, under Ikhe decisive criterion for individual
membership in an organised armed group is whetlparson assumes a continuous function for the
group involving his or her direct participation hostilities’, i.e. if the person assumes ‘continsiou
combat function®*’ The study explicitly applies this criterion to PRIS*®

C. Mercenaries

The issue of the qualification of PMSC members ascenaries has been discussed since the early
days of the debate on military companies. We agtittethe majority view that only in extremely rare
instances may PMSC staff fall under the curreninitefin of mercenary™ It should also be noted
that, as one of the conditions for mercenary st&usnlistment in the armed forces of a foreign
country, technically mercenaries fall under theegaty of ‘armed forces'.

The question does not change in relation to N1AGsthe two relevant conventions on mercensfies
are generally considered applicable irrespectivéheftype of conflict the mercenary fights.We
only briefly mention that, should a PMSC member lidpaas a mercenary, he/she would be a

2 APV, Rogers,Law on the BattlefieldManchester University Press™&d., 2004, pp. 32-33, and Henckaerts and
Doswald-Beck, vol. I, supra note 90, p. 19. Exteglgivn this point specifically concerning PMSCSNAC see Doswald-
Beck, supra note 3, pp. 129-131.

113 Art. 13(3) of Protocol 1.

1141CRC Commentary on the Additional Protoggis 1453, para. 4789.
15 |CRC Interpretative Guidance on DRplp. 27-29.

118 pid., p. 36.

17 bid., p. 33.

118 pid., p. 39.

119 gee zarate, supra note 2, esp. pp. 120-145, Bsigita note 2, pp- 532-535, and L. Cameron, ‘Privatigary
companies: their status under international lawitmitnpact on their regulationflRRC(2006) pp. 580-582.

120 OUA Convention for the Elimination of Mercenarism Africa (1977) and the International Convention iagathe
Recruitment, Use, Financing and Training of Mercexsaf1989).

121 The only difference is that the OUA Convention defi a mercenary by reference to his/her fightinguimed conflict’
(see art. 1), while the international conventiah&inition covers also participation in a ‘conceract of violence aimed at:
(i) Overthrowing a Government or otherwise undeing the constitutional order of a State; or (idermining the
territorial integrity of a State (art. 2(a)).
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legitimate objective of attack. It is however uralevhether for protective purposes a mercenary is
assimilated to a member of an armed group or tailgaa taking a direct part in hostilities.

In addition, a member of a PMSC who qualifies aseacenary would be liable to national criminal
proceedings for having committed an illicit &ct,while the state that has ratified one of the
conventions against mercenarism is subject to Iptigation to prosecute or extradite.

D. Civilians

The category of civilians is residual with respectombatants (in a a-technical sense, see supga pa
11.1), including mercenarie¥’ It is unclear whether armed groups are to be ass@d to civilians or

to members of the armed forces, but a trend isldpivey in the sense that they should be equated to
members of the armed forces (see supra para. 11.2).

PMSC members are likely to fall into the categofyciwilians especially in two cases. In the first
place, if they are not formally enlisted as formthg armed forces of the territorial state and have
link to the state. In the second place, if theyoaggany the armed forces of a state. For example, US
legislation gives this formal qualification to ceattors for the Ministry of Defencé® Interestingly

the status of civilians accompanying the armede®rfinds a normative basis in the Third Geneva
Convention of 1949 (art. 4(A) 4 and art. 5), heitcapplies in international armed conflict, whereas
the US legislation does not distinguish on the dadithe nature of the conflict. The inclusion of
civilians accompanying the armed forces of an argmdp into the category of ‘civilians’ may be
problematic as in a NIAC it is doubtful whether adhngroups should be equated to the armed forces
or to civilians taking active part in hostilitiesrfthe purposes of attack. THERC Interpretative
Guidance on DPHassimilates them to civilians when they accompaaty the state’'s armed forces
and armed groups because they do no perform anemuts combat functiort®

The determination of the activities that amounditect participation in hostilities and the duratiof
such participation is crucial in NIAC, as only inig hypothesis can a civilian become a legitimate
object of attack for such time as he/she partieipat the hostilitie’® Furthermore, should a civilian
carry out ‘continuous combat functions’ on behdlfagparty to the conflict, he/she would loose the
civilian status and become, depending on the cistantes, an organ of the state or a member of an
organised armed group.

122 pespite the obligation to introduce national l&gisn criminalising not only the conduct but atseruit of mercenarism,
very few states have done so to date.

128 The definition of civilian given in art. 50 of Rozol |, whereby all those who do not qualify asnt@tants are civilians,
was deleted during the simplification process petgthe adoption of Protocol Il. Yet the definitics certainly customary,
see Henckaerts and Doswald-Beck, supra note 90,l,vpl. 17, where it is affirmed the existence otustomary rule
according to which ‘civilians are persons who aot¢ members of the armed forces’. For the reasopkiered in par. 1.2,
we believe that the customary rule defines asiandl all persons who are not ‘combatants’ (instetihembers of the
armed forces’).

124 s Joint Chief of StaffDoctrine for Logistic Support of Joint Operatig®int Pub. 4-0, Section 12(a).
125 |CRC Interpretative Guidance on DPH. 34.

128 See art. 13(3) of Protocol I, according to whi€ivilians shall enjoy the protection afforded bystiPart, unless and for
such time as they take a direct part in hostifities
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Despite the endeavour of the ICRC to clarify théiam'?’ the concept of direct participation in
hostilities remains largely unsettled. Only tworneénts can be safely discerned: first, the type of
activity that is carried out; second, the duratainthe activity. As to the first element, the Idrae
Supreme Court in th&argeted Killingscase has listed the activities that certainly amhda direct
participation —as opposed to mere contributiorhtowar effort - though cautioning about the lack of
agreement in the international community on anyhdist*?® As to duration, the Court distinguished
between ‘occasional’ and ‘permanent’ participatiGrBeyond those extremes, the Court admits that
no customary rule has crystallized hence eachroase be examined individually.

The key point thus becomes what type of activitgasried out by a PMSC. Should the company be
formally entrusted with tasks including combat @iens, it would be easier to take the membership
criterion as determinative of liability to be attad at any time. On the contrary, if the companyds
mandated to carry out combat operations, its mesnae¥ liable to attack only during the concrete
time of commission of the hostile act and in thenediate preparation or termination of it. In other
words, apart from the extreme cases in which a PMS®plicitly hired to fight, a company member
who takes a direct part in hostilities can onlytdrgeted for a short tiné®

In short, the question of direct participation iostilities for PMSCs is as delicate as for any pthe
subject and should addressed with extreme caufiach situation has to be dealt with on a case by
case basis. For the purposes of this paper whasreaphasising is that no difference exists between
the application of this notion in international amzh-international armed conflicts.

127 TheICRC Interpretative Guidance on DPé&$tablishes a complex system to determine whathéndividual participates
directly in hostilities by requiring cumulative exénce of these three elements: threshold of tha likely to result from
direct participation in hostilities; direct causatibetween the act and the harm likely to restieeifrom that act, or from a
coordinated military operation of which that actnstitutes an integral part; and belligerent nexie (act must be
specifically designed to directly cause the requtteeshold of harm in support of a party to thefiict and to the detriment
of another).

128 The Public Committee against Torture in Israel etvalThe Government of Israel et,d3 December 2006, para. 34: ‘a
person who collects intelligence on the army, wletn issues regarding the hostilities [...], or beydhose issuesée
Schmitt, at p. 511); a person who transports unlbedmbatants to or from the place where the htiesilare taking place; a
person who operates weapons which unlawful combsatase, or supervises their operation, or provigesice to them, be
the distance from the battlefield as it may. Albske persons are performing the function of comligtarhe function
determines the directness of the part taken inhibstilities [...]. However, a person who sells food medicine to an
unlawful combatant is not taking a direct partheastan indirect part in the hostilities. The samthie case regarding a person
who aids the unlawful combatants by general stratagalysis, and grants them logistical, genergpsut, including
monetary aid. The same is the case regarding arpariso distributes propaganda supporting thosendaladombatants.’

129 |pid., para. 39 ‘a civilian taking a direct pamthostilities one single time, or sporadically, whter detaches himself from

that activity, is a civilian who, starting from thiene he detached himself from that activity, idithed to protection from

attack. He is not to be attacked for the hostditihich he committed in the past. On the other haruivilian who has joined
a terrorist organization which has become his "Horaed in the framework of his role in that orgatian he commits a
chain of hostilities, with short periods of resttween them, loses his immunity from attack “for lsuame” as he is

committing the chain of acts. Indeed, regardinchsaicivilian, the rest between hostilities is nothbther than preparation
for the next hostility.’

130 A general statement, even if contained in a laveartract, that prohibits PMSCs members from taldirgct part in
hostilities, is notper sesufficient to exclude the possibility that thosembers may take direct part in hostilities as IHL
adopts ade factostandard as to participation in hostilities. Tisisclearly stated, for instance, in the US DefeRederal
Acquisition Regulation Supplement (DAFRS) as ameride2D06: ‘it is the responsibility of the combatam@mmander to
ensure that the private security contract misstatements do not authorize the performance of angrently Governmental
military functions, such as preemptive attacksawoy other types of attacks. Otherwise, civilianovaettcompany the U.S.
Armed Forces lose their law of war protections frdinect attack if and for such time as they takbrect part in hostilities.’,
71 Fed. Reg. 34,826-27 (June 16, 2006).
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4. The Treatment of Members of PM SCswhose Liberty has been Restricted

Absent prisoner of war status in NIAC, a membeadMSC who falls in the power of the adverse
party will be subject to the treatment provideddoder domestic law. This treatment shall satiafyg
minimum, the guarantees included in art. 3 comnaothé Geneva Conventions and, if Protocol Il is
applicable, also the rules of Part Il, 1l and 1¥/tbe protocol. In particular, persons taking dirpart

in hostilities (including those PMSCs members sfgualify) are liable to prosecution for criminal
offences related to the armed conflict in the compie state. The only exceptions relate to the
immunity which may be granted to foreigners byuerof a treat{’* and the commitment undertaken
by the parties to Protocol Il to take into considiem the granting of amnesty.

Needless to say, despite this embryonic umbredéeption afforded by IHL, PMSC members, as any
other person who falls into the hands of the opmpgroup in a NIAC, remain under the protection of
applicable international human rights law.

5. Responsibility of the Armed Opposition Group in Favour of whom the PMSC is
Providing Services'®

A. Armed Opposition Groups as Addressees of IHL Obligations

The principle whereby armed opposition groups inegal, not only those qualifying as insurgents,
have obligations under IHL is well established. Theoretical bases of such a principle, which is
counterintuitive given the fact that such groups aot signatories to any IHL treaty and often repel
rules of a customary nature because uninvolvedheir formation, are manifold and pertain to the
application to armed groups of the law of treatiéghe reach of customary rul&s,the binding

131 The immunity from the jurisdiction of Iraq for PNISmembers working on behalf of the US is well knoWhe Coalition
Provisional Authority order n. 17 restricted thedtional immunities to the acts performed in theaiion of the contract
provided the acts were carried out ‘pursuant totehes and conditions of a contract or any subfreshthereto’ (Section 4,
para. 3). As consequence of the serious accidenthich PMSCs members were actively involved, & &atus of Forces
Agreement was adopted in December 2008 excludinguinity for such personnel employed by the US Depant of
Defence. Also the 17 September 2003 agreement laiou between the US and Colombia (available at
http://www.state.gov/documents/organization/9676f).m order to exempt US troops operating in Col@rftom surrender

to the International Criminal Court includes immurfity contractors.

132 pccording to art. 6(5) of Additional Protocol IAt the end of hostilities, the authorities in pavehall endeavour to grant
the broadest possible amnesty to persons who hetigipated in the armed conflict, or those demdieé their liberty for
reasons related to the armed conflict’. This brimxchula is in principle capable of covering also 8®lstaff. However, the
rationale for the Protocol Il clause, i.e. favogrinational reconciliationlCRC Commentary on the Additional Protocols,
para. 4618) can hardly fit a situation where amnéstgranted to foreigners, including foreign mensbef a PMSC. A
special amnesty was envisaged for companies bydgheement stipulated between the Interim Governrémational
Unity of Liberia, the National Patriotic Front ofideria and the United Liberation Movement of Lilzefor Democracy on 25
July 1993 where, after granting amnesty to ‘allspes and parties involved in the Liberian civil fligh in the course of
actual military engagements’ also ‘business tratitsag legally carried out by any of the Partieseh@mwith private business
institutions in accordance with the laws of Libemneere declared to be covered by the amnesty. freeise scope and
rationale of this provision, which was includedcais the Lomé peace agreement of 30 November 1686etning Sierra
Leone, remain unclear, but it was likely to covisoausiness transactions eventually conductedidyparties with PMSCs.
Such a blanket amnesty was discarded in the corapsale peace agreement for Liberia of 18 AugusB2@ihce the late
‘90s a customary rule has developed whereby thaular ‘broadest possible amnesty’ excludes grandimgesty to any
person who has perpetrated an international crime.

133 Clearly the reflections that will be elaboratedtiis paragraph apply also in case the PMSC asqualifies as an armed
group.

134 A, Cassese, ‘The Status of Rebels under the 197W@v@eProtocol on Non-International Armed Conflict€LQ (1981)
416-439.
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character of international rules via municipal ¥and the signing of special agreements with the
government or other armed groups aimed at implengiiiL rules in a specific conflict’

Also the principle that armed opposition groups roayheld accountable under IHL can be said to be
recognized in contemporary international law. Eleteef international practice relating in partigula
to the United Nations is uniform and conspicubfiit the same time also the special agreements
concluded by the group in order to bring into focegtain IHL rules as well as a number of national
laws lend support to this conclusitii.

Yet the precise content of the legal consequerteasnsing from this principle remains largely to be
determined, as we shall now turn to ¥8e.

B. Consequences Arising from the Violation of an IHL Obligation by an Armed
Opposition Group

A preliminary issue concerns the nature of thegattiion incumbent upon armed groups and the type
of responsibility that ensues from its violation. dase the obligation has a customary character, fo
example the rules relating to the protection ofilicins, its erga omnesnature entails that, upon
violation, responsibility arises both towards thgured entity and all other members of the
international community. If the breach concernsreaty rule (not of a customary nature), the
international responsibility of the armed grougsaserga omnes parte'*

This conclusion is supported by art. V of the redoh on the Application of International
Humanitarian Law and Fundamental Human Rights, ime&l Conflicts in which Non-State Entities
are Parties, adopted in 1999 by the Institut datDmernational, according to which ‘Every Stateda
every non-State entity participating in an armedfloct are legally boundis-a-viseach other as well
as all other members of the international commutatyespect international humanitarian law in all
circumstances'??

1. State Responsibility

The state may be held responsible for violationtHbf committed by an armed opposition group in
case the group forms a new government or a new. Skais principle has been inserted in art. 10 of

(Contd.)

135 M. Sassoli, ‘Transnational Armed Groups and Iraéional Humanitarian Law’, Harvard University Ocicaml Papers
Series, Winter 2006, p. 14.

1368 Sjvakumaran, supra note 77, p. 369-394

137 Roucounas, supra note 64, pp. 116-121. In addifioned opposition groups may unilaterally bind teelves to IHL
rules though a specific declaration to that effect.

138 7egveld, supra note 99, p. 133, ft 1, for refeeetucthe various positions taken by the Internatidiaw Commission with
respect to the Draft Articles on the Responsibiitystates; UN report on Darfur, supra note 93, pa&4-256, and 285-288;
UN Doc. A/HRC/7/39, Report of the United Nations Higbmmissioner for Human Rights on the Situation inlo@tbia,
29 February 2008, paras 44-48. For further practisecerning UN bodies see A. Clapham, ‘Extendingrimdtional
Criminal Law beyond the Individual to Corporationslarmed Opposition Groups]J1CJ (2008) 916-918.

139 Examples of relevant special agreements and npatiEiws will be given infra, para. IV.2.4.
140 Henckaert and Doswald-Beck, supra note 90, vel. 536.

14! This conclusion can only be reached by admitthmat &rmed opposition groups are addressees of bigations (see
para IV.1).

142 Art. V of the resolution, which is available attgh//wwu.idi-iil.org/idiE/resolutionsE/1999_ber_08n.PDF. This point
was harshly debated within the Institut becausedhised draft resolution found that the obligationmespect IHL pertained
to state only and it was due to the internatiooahmunity.
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the ILC Draft Articles on the Responsibility of &a for Internationally Wrongful Acts of 2001,
despite the scant practice upon which it is grodritfe

The state may incur in international responsibildy acts of an armed group, also if it has noetek
all the measures that were necessary to guarabwsvance of the law, both at a preventive and a
repressive level, on the part of the acting grdophis case the breach of an international ohligat

by the state consists in an omissit3fin other words, the state violates a due diligestal@gation.

The precise content of due diligence obligatiomsnshing from IHL rules is unclear. An example of
such an obligation is contained in art. 1 of therf@eneva Conventions whereby the parties undertake
‘to respect and ensure respect’ for the convenfitnghis obligation covers also NIAC as it is
expressly engaged ‘in all circumstancesawever, the ‘flexibility®*® inherent in the due diligence
concept allows room for consideration of ttlegreeof control exercised over a certain territory.
Indeed it would be improper and ineffectual to tieguhe state to adopt preventive measures with
respect to acts of armed groups carried out irpéreof the territory over which the governmentsioe
not exercise effective contrdi’ Therefore the factual situation reduces the saépke obligation to
respect and ensure respect to those measuresré¢hatilain the power of the state to take. This
conclusion is warranted also by the fact that, asecof stable control of a territory by an armed
opposition group, the latter acquires the statumsdirgents, hence enjoy a degree of international
personality which certainly entails respect for IHiles. Thigatio underlies the conclusion reached in
the only judicial pronouncement connected to thésie, the ICLongo v Ugandaaccording to which
the occupying power bears responsibility for adtprivate actors, ‘including rebel groups acting on
their own account'*® Finally, any other conclusion would make art. 10tlee Articles on the
Responsibility of States for Internationally Wroabf Acts, which affirms the international
responsibility of an insurgent movement that haseghpower, meaningless.

On the opposite, when a state is confronted witlo@osition group not controlling a portion of the
territory with a certain degree of stability, thgerplay between IHL and human rights rules miisat

in favour of the application of the standards tlate set out in a clear-cut manner by the European
Court of Human Rights in the judgmeBtgi v Turkey**® There the respondent state was found
responsible for having taken ‘insufficient precant™° to protect the life of the civilian population
not only from the fire of the security forces buscafrom the fire-power of the members of the

143 p, Dumberry, ‘New State Responsibility for Inteinaally Wrongful Acts by an Insurrectional MovemerJIL, 2006,
p. 605.

144 Cf. art. of the ILC Draft Articles and related conmtary.

148 Further investigation on the material scope of Iptisitive obligations would be appropriate but ex=ethe objective of
this paper.

146 On the “flexibility’ of the concept of diligenca)so with respect to the degree of control exetcisethe state over parts
of its territory see R. Pisillo-Mazzeschi, ‘The DD#igence Rule and the Nature of the Internationapasibility of State’,
GYDbIL, vol 35, 1992, p. 44.

147 The European Court of Human Rightascucase, supra note 54, para. 347, has affirmedhbaiositive obligations of
a state stemming from the 1950 European Conventiddwnan Rights and Fundamental Freedoms concerairtg @f the
territory over which the state exercises no cordmhot include those activities which would beefiectual’. In the case at
issue the contention pertained to judicial investans that, according to the applicants, Moldoaathorities were bound to
conduct in the territory of the internationally metognised Moldavian Republic of TransdniestriagrghMoldovia had no
control. This is without prejudice to the respoilgipaccruing to the state under IHL or human tgybbligations concerning
the territory over which it has control, includitegritory beyond its borders.

148 1CJ, Case concerning Armed Activities in the Territorytlé Congo (Democratic Republic of the Congo v Uginda
Judgment, 19 December 2006,) Reports2005, para 179.

149 ECHR, Case of Ergi v TurkeyJudgment, 28 July 1998.

150 pid., para. 81.
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opposition group>®  Again, this suggestion is on line with the Arislon the Responsibility of
States for Internationally Wrongful Acts, which ihgily establish responsibility of the state aken
the atrocities committed by an unsuccessful arnnedmcommitted over its territory.

A distinct but connected question concerns theeisgliether an armed opposition group can be held
accountable for violation of a due diligence oMHiiga stemming from IHL rules. Practicé shows
that the obligation to protect civilians from hditiis is certainly incumbent also upon those gsadp
What practice does not clarify is whether, and éwaty to what extent, in case of breach of a pasit
obligation there is aoncurrentresponsibility between the territorial state amel@armed group.

2. International Criminal Responsibility

The individual criminal responsibility of member$ an armed group, including those holding a
position of command, is so settled in internatidaal that deserves no further examination.

More complex is the question of the internation@nmal responsibility of the group as such. The
concept of joint criminal enterprise elaboratedHhry ad hoc criminal tribunals, as well as the motd
group responsibility enshrined in art. 25(3)(d}tld statute of the International Criminal Court htig
be the way to ensure criminal responsibility bdtthe group as such and of its memb&tsiowever,
recourse to this modality of enforcing the accobitityg of a group is not seen unanimously as the
panacea. Concerns relating to the resurface oéatlé notions of guilt make this hypothesis less
appealing than it might appear at first sitjft.

3. Obligation to Give Full Reparation

A few elements of practice may be taken as an a&tidin that the obligation incumbent upon armed
groups to the effect that they make full reparat®mcreasingly accepted in international f&hor
example, the General Assembly resolution of 2008asic Principles and Guidelines on the Right to

151 pid., para. 80. In the same paragraph it is $jgecihat the Court agrees with the Commission’soeing whereby ‘Even
if it might be assumed that the security forces lidnave responded with due care for the civiliapylation in returning fire
against terrorists caught in the approaches twittage, it could not be assumed that terroristailchave responded with
such restraint. There was no information to indidhtat any steps or precautions had been takemtecp the villagers from
being caught up in the conflict.” Note that the Gauas not applying IHL rules but art. 2 of the Buean Convention on
Human Rights and Fundamental Freedoms.

152 7zegveld, supra note 99, pp. 79-84. Cf also Secityncil resolutions (e.g. resolution 1674, 28 AAIG, where it is
stated thatpartiesto armed conflict bear the primary responsibilibytake all feasible steps to ensure the proteation
affected civilians’); and some agreements betweenflicting parties (for instance, art. 2(1) of throtocol on the
Improvement of the Humanitarian Situation in DarfiNovember 2004, according to which the Partgaroit themselves
“to take all steps required to prevent all attacksgats, intimidation and any other form of viateragainst civilians by any
Party or group, including the Janjaweed and othktian”).

153 G, Abi-Saab, ‘Non-international Armed Conflictsh UNESCO,International Dimensions of Humanitarian La®988,
p. 274.

154 Clapham, supra note 138, esp. 919-926.

155 M. Sassoli and L. Olson, ‘The decision of the ICApeals Chamber in the Tadic Case: New Horizonsrf@rhational
Humanitarian and Criminal LawARRC pp. 747-756.

1% As it has been pointed out by Zegveld, supra 88epp. 152-155, the applicability to armed grogpshe rules of
attribution pertaining to states needs clarificatitt should be pointed out that recourse to thisfof responsibility may be
quite fruitful as armed groups, unlike states, dbanjoy immunity from foreign jurisdiction.
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Remedy and Reparation for Victims of Gross Violasioof International Human Rights Law and
Serious Violations of International Humanitarianatanplicitly recognises this principfé’

By contrast, only very few agreements concludewéen an armed group and a government contain
undertakings by the group with respect to the @auelating to the procedural and substantial ght

a victim to reparation. The Agreement on Accounitgbénd Reconciliation between the Government
of Uganda and the Lord’s Resistance Army of 29 J20@7, as supplemented by the annex of 19
February 2008, is the best example of the wideirgngngagement that an armed group may take
with respect to reparation issues, but its relegaagelement of international practice is taintgdhe
fact that the document was concluded in view toicsurrender of the leaders of the Lord's
Resistance Army to the International Criminal Cototlowing the issuance of arrest warrants against
them?® Another example is offered by the Darfur Compreiien Peace Agreement, which is very
articulated in relation to the issue of reparatidhe relevant clauses are couched in terms thakt bin
equally the government and the signing armed gr@¢8pdan People Liberation Movement/Army and
the Justice and Equality Movement) and recognis€itfalienable right’ of ‘war-affected victims’ to
reparation>® Furthermore, this right is enunciated with resgeca very wide category of damages
suffered, including ‘physical or mental injury, etimmal suffering or human and economic losses’,
provided that they were suffered in connection wihk conflict. The wording of this part of the
agreement is so advanced that it arises doubts abket influence that the Report of the UN
Commission of Inquiry on Darfur may have had onntthat report, which was concluded only a few
months before the signing of the agreement, it @Hsmed that ‘there has now emerged in
international law a right of victims of serious hamrights abuses (in particular, war crimes, crimes
against humanity and genocide) to reparation (tholy compensation) for damage resulting from
those abuses® This right would be a corollary to the right to effiective remedy in case of serious
violations of human rights and would apply alsatmed opposition groups.

Beyond this, only in exceptional instances haveearrgroups provided reparation on a unilateral

basis!®!

In light of the above practice, the conclusion &rmanted that the practice concerning the obligatio
incumbent upon armed opposition group to grantregjua is at an emerging stajé.

5. Conclusions

The paper addresses batls ad bellumandius in belloissues arising from the activities that private
military and security companies carry out in noteinational armed conflicts.

Theius ad bellumanalysis hinges upon a distinction between that 10§ the legitimate government -
and to some extent of national liberation movemetdsmake recourse to PMSCs to restore or
maintain internal law and order or to repel an aggion, and the prohibition to use PMSC for combat
purposes or other action on the part of armed dp@ogroups or third parties.

157 UN GA res 60/147, 21 March 2006. Art. IX (15): ‘tases where a person, a legal person, or othigy isnfound liable
for reparation to a victim, such party should pdevieparation to the victim or compensate the Statee State has already
provided reparation to the victim.’

158 A, Dworkin, ‘The Uganda-LRA War Crimes Agreementate International Criminal Court (Updated)’, 25 Retry
2008, available at http://www.crimesofwar.org/onstews-uganda2.html.

159 Articles 199-213 of the Darfur Peace Agreemenijab5 May 2006.
160 Report on Darfur, supra note 93, para. 597.

181 _C. Gillard, ‘Reparation for Violations of Intei@nal Humanitarian LawlRRG 2003, p. 535 referring to the excuses
offered by the Colombian ELN armed group in 2001Having provoked the death of children and destnobf civilian
buildings in the course of an act of war.

182 Henckaerts and Doswald-Beck, supra note 90, vpl.350.
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The difficulties inherent in the determination bétauthority from whicltonsent can validly emanate
during a NIAC makes the content of the principletiag to the freedom of the legitimate government
to request foreign armed assistance more unseéttbed it mayprima facieappear. The principle is
helpful to identify the two poles of a continuum, at thee @nd of whicHie those situations where the
government lacks the requirements (effectiveneds@cognition) necessary to express valid consent,
whereas at the other extreme are those instanegsich the opposition has received armed assistance
from abroad or the UN Security Council has ideetifthe legitimate authority. In the former case,
third parties are under a duty to refrain from iméming militarily until the situation permits
identification of the authority which can validlxgress consent to intervention; in the latter it

on the contrary, third parties may supply direditary assistance to the legitimate government.

Apart from these two extremes, the dividing linéwmeen a lawful and an unlawful intervention based
on valid consent emanating from the legitimate gowent remains blurred. Nevertheless, the
rationale behind the recruitment of mercenarieat th shared by recourse to a PMSC in wartime,
guestions dramatically the lawfulness under intigonal law of recourse to PMSCs for activities in

which the use of force is required.

As far as thdus in belloinquiry is concerned, the question of the statia ®MSC in NIAC is
predominantly addressed as the scope of protedtmm attack and the treatment in case of
deprivation of liberty flow from such a determirmati The analysis has focused on the definition of
armed forces applicable, according to IHL, in a RIAThis issue is prominent with respect to PCMs
because lack of formal enlistment in the armedédsrof a state does not exclude qualification of
PMSC personnel as organs of the state under itik@nahlaw, provided they are part of an irregular
force which has a functional link with the statetpdo the conflict. Despite this broad notion ofan
(armed forces) of the state, only very rarely doS@d fall under this category. At the same time, the
unclear content of the notion of armed oppositiooug shows that in very few instances PMSC
members qualify as members of such a group or @sraed opposition grouper se Indeed the vast
majority of PMSC members qualify as civilians. Wheat they are civiliangout court civilians
accompanying the armed forces or civilians takingaative part in hostilities is de factoanalysis
that depends on the actual activity they carryratiter than on the contractual engagement.

As to the responsibility aspect of PMSC actiondy dhe neglected question of the international
liability of armed opposition groups has been exadiwith special emphasis being placed on the due
diligence obligations accruing both to the groud Hre state.
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