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Abstract

The recent changes in the physiognomy of the Iliiattdehave provoked intense discussions about the
role and legal status of private military and ségwwtompanies (PMSCs) and the relationship between
them and some traditional, albeit recently redefinencepts, especially that of unlawful combatants.
The term unlawful combatants, and other terms aoogally used in its stead, have gradually evolved
to encompass three different categories of persmmbatants failing to distinguish themselves from
civilians; persons taking a direct part in hosabtwithout being legally entitled to do so; anuthe
post-September 1 2001, period, enemies in the “war on terror”. isTfactual categorization does
not translate into a normative one, because persons different categories, and sometimes even
from the same category, do not have identical lstatlises and are subject to different sets of IHL
norms. There is no obvious link between PMSCs amldwful combatants. Some PMSCs’ members
may fall into one of the three categories of unldvwdombatants, but in view of PMSCs’ plurality,
there is no pattern here. The concept of unlawfuhlmatants therefore cannot truly enrich the
discussion on private military and security companitending to introduce confusion rather than
clarity.
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1. Introduction

In recent decades, the physiognomy of the battikfighere modern armed conflicts take place, has
undergone considerable changes. This change hasneernot only to arms, weapons and technology
systems used to wage wars, but also, increasirigiply, to actors taking direct or indirect part in
hostilities or supporting by various means those warticipate in warfare. Regular armies constitute
on the basis of general conscription have been ugihd replaced and/or complemented by
professional troops sent in on behalf of stataater- and even supranational organizations, abasel
by private military and security companies (PMSE€sling their “know-how” on a global “market
with the death”. Warfare has in no way obviatedltinge-scale privatization process that globalarati
seems to bring; rather, it has begun to embraeititincreasing intensity and urgency.

Far from being a completely new phenomenon in hurhistory, recent privatization of war
nevertheless reveals certain characteristics th&ent quite uniqgue and in many ways unprecedented.
First of all, PMSCs have come to assume a veryeldast of warfare functions, from mere food-
supply or detention centers supervision up to golle battlefield engagement. Moreover, they have
done so in quantitatively significant terms. Fatance, in Irag the PMSCs taken together makeeup th
second largest contingent after the US troops, euim@ up to 48,000 persons. In addition to their
number, the level of organization of PMSCs has beconpressive, with most companies having now
a regular hierarchy and internal disciplinary stumoes. High mobility coupled with a worldwide
purview of activity and a lack of any clear idedtm rooting set conditions for their possible
engagement in several distinct armed conflicts eomsvely or even simultaneously. Finally, the
political and legal framework in which PMSCs cuthgmperate, has been also considerably different
from that which existed at the period of their nesil or early-modern predecessors.

The emergence of new, private actors in contempaianed conflicts evokes uneasy questions under
international law and especially international haitaian law (IHL). Those questions relate both to
the PMSCs’ legal status and the rights and dutigsyed by them and their individual members; and
to the impact their presence at the battlefield draghe qualification of armed conflicts and thgde
regime(s) applicable thereto.

Since some of these questions have been alreadgsextly dealt with in other contributions to this
project,’ as well as in other sources, they may be lefteasi this texf. The focus here is on one
particular, highly controversial issue, namely thkationship between PMSCs and so-called unlawful
combatants. While the latter term lacks a cleaalleigfinition and is rightly criticized for its hidy
politicized and emotionalized nature, the commayadif its use in the post-September 11, 2001,

U Lecturer in International Law, Charles University Prague, and Research Fellow, Institute of Intewnat Relations in
Prague. Email: bilkova@prf.cuni.cz.

1See, for instance, Ch. Lehnartitdividual Liability of Private Military Personnalnder International Criminal LawizUI
Working Paper AEL 2009/06C. RyngaertLitigating Abuses Committed by Private Military Comfess, EUI Working
PaperAEL 2009/05; or M. Sossaftatus of PMSC Personnel in the Laws of War: The t@uesf Direct Participation in
Hostilities, EUI Working Paper 2009/06, all texts are availadilattp://priv-war.eu/?page_id=50 (retrieved aty 2009).

2 L. Cameron/nternational Humanitarian Law and the RegulationRrivate Military CompaniesConference ,Non-State
Actors as Standard Settlers: The Erosion of thdi®&ivate Divide“, Basel, Switzerland, Februra®82007; L. Cameron,
Private military companies: their status under im@&tional humanitarian law and its impact on theggulation,IRRC, Vol.
88, No. 863, September 2006, pp. 573-598; etc.
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political and academic discourse renders it imgbssmerely to pass it by to discardaib initio as
legal nonsense or insubstantial rhetoric. Rathéhosough analysis is required to see, whether this
term, or more exactly the concept it attempts tdashy, has any relevance under current IHL and
what its pertinence might be in the debate on PMSCs

The text consists of three sections. The firstiseatoncentrates on the term unlawful combatants,
mapping its use throughout history and identifysgyeral meanings it has acquired over time. The
second section offers a legal analysis of how tlieseted as unlawful combatants are qualified and
treated under contemporary IHL. More specificaityinquires into their respective status(es), ght
and duties and whether they constitute a separateaatonomous legal category. Finally, the third
section inquires into the relationship between PBISGd unlawful combatants, asking first whether
members of PMSCs could be in fact seen as unlavdimbatants, and then seeking to elucidate the
main challenges PMSCs could face while fightingiagjeor detaining unlawful combatants.

2. Unlawful Combatants — Terms and Concepts

While most intensively used since the events oftaper 11, 2001, the term unlawful combatants
should not be seen merely as a part of the “newdpettoduced in the framework of the so-called
war on terror. It has a longer history, dating b&ackthe 1940s at least. Moreover, the concept it
denotes — or rather the concepts, since thereednaitdly more than one — had been (under various
denominations) known, discussed, and assessedna®varsial even before that period, practically
since the emergency of modern system of internatibnmanitarian law. This plurality of terms and
concepts make the debate on unlawful combatantewbat confused and confusing, rendering it
necessary to pay close attention to the evolutfaierminology (1.1.), and of conceptual tools (1.2.
separately.

A. Plurality of Terms — Unlawful Combatants and WHelse?

The term unlawful combatant was introduced intaldgxicon by the Supreme Court of the United
States in its 1942 decision in tB& Parte QuirinCase? The case concerned a group of eight German
agents who, disguised in civilian clothes, penettainto the territory of the United States in a
submarine, with the purpose of committing acts epienage and sabotage. Arrested before
proceeding to any hostile act, the agents were dghtodo a specifically constituted military
commission by the then President Franklin Delanodeeelt, and sentenced, mostly, to the death
penalty.

In its decision on the appeal, discussing maingyjthisdictional issues, the US Supreme Court dtate
that “by universal agreement and practice, the law ofrwlaaws a distinction between the armed
forces and the peaceful populations of belligergtions and also between those who are lawful and
unlawful combatants®. It added, moreover, that while the formre subject to capture and
detention as prisoners of war by opposing milithagces", the latter, including spies and saboteurs,
are"likewise subject to capture and detention, buaddition they are subject to trial and punishment
by military tribunals for acts which render theieligerency unlawful’® Finally, the Court sought to
give examples of groups of persons covered by éhma by saying thatthe spy who secretly and
without uniform passes the military lines of a igglient in time of war, seeking to gather military
information and communicate it to the enemy, oreaemy combatant who without uniform comes
secretly through the lines for the purpose of wggirar by destruction of life or property, are faail

3 US Supreme CourEx Parte Quirin,317 US 1 (1942).
4|bid., par. 30-31.
® Ibid.
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examples of belligerents who are generally deeno¢dionbe entitled to the status of prisoners of ,war
but to be offenders against the law of war subie¢tial and punishment by military tribunals”

Thus, in its first, original use, the term unlawfobmbatant was supposed to describe regular
combatants who, by the use s#cret and/or deceiving operational methods of avarfintentionally

fail to distinguish themselves from the civiliangubation, violating thus one of the fundamental
principles of IHL, the distinction between combasaand civilians. This violation was considered so
outrageous and dangerous that it automaticallyiledtthe loss of the combatant’s and, in the cése o
detention, prisoner-of-war’s status to which thesge would be entitled under normal circumstances.
Such a loss opened the way to the application ¢ibma laws and, if deemed appropriate, to
prosecution and punishment at the national level.

After World War I, the term unlawful combatant d¢imued to be invoked for some time, but saw its
scope slightly modified.Moreover, other terms with identical or largelyndar meaning came into
use to complement and later on, during the Cold,\ldagely replace it. Already in the course of the
1946 Nuremberg Trial with Nazi War Criminals, tleenh unlawful combatant served to denote not
only combatants failing to distinguish themselvesnt the civilian population, but also, and with
increasing frequency, non-combatants, mainly g, who took part in hostilities without being
entitled to do so. The broadening of the term”$e8do encompass this latter category of persons was
not completely illogical or unfounded, since by agigg directly in warfare, those armed civilians
tended to shatter the barrier between combatantiailians, seriously jeopardizing the distinction
and imperiling “true” civilians.

The period of the Cold War saw the term of unlavdfoimbatants receding into the background and
two other terms, unprivileged belligerents andgular combatants, coming to the forefront. Thet firs
of the two was promoted by the US lawyer RichardBRxter, who introduced it in his well-known
article published in the 1951 edition of the Bfiti¥earbook of International LafvThe term was
intended to cover persons who take a direct parbstilities without being entitled to do so as vl
spies and saboteurs. The term irregular combatanis;n, came to the forefront in the decoloniaati
period of the 1960s and 1970s. It served primaadlgescribe members of various national liberation
movements, who could, depending on the legal petisee be viewed either as non-distinguished
combatants, or as illegally fighting non-combatarise broadening of the term’s scope, moreover,
made it analogous to some of the older notions a$edy in the course of the™and early 20
centuries, such as francs-tireurs or maraudewhile the specific relationship between these

®Ibid.

7 See, for instance, the Nuremburg Tribuffdle Hostages Case, Trials of War Crimind#ashington: Government Printing
Office 1950, where the term was used to charaetenembers of resistance movements.

8 R. R. Baxter,So-Called ‘Unprivileged Belligerency’: Spies, Gukad, and SaboteurSritish Yearbook of International
Law, Vol. 28, 1951, pp. 323-345.

® The uncertain status of these ‘illegitimate’ wamis evidenced by the variety of terms used teridesthem such as
unlawful combatants, unprivileged belligerents, epetombatants, terrorists or insurgents. Often thpseticipants in
conflict are referred to simply as criminalsk. Watkin, Warriors Without Rights?, Combatants, UnprivilegeslliBerents,
and the Struggle Over Legitimadyrogram on Humanitarian Policy and Conflict Reseaktdrvard University, Occasional
Paper Series, No. 2, 2005, p. 5.
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different terms remains disputétit is quite clear that they all overlap to a laggeent, and can, due
to the absence of any codified definitions, be ustatchangeably’:

The term unlawful combatants knew a period of @saissance in the post-Cold War period, and
especially after the terrorist attacks of Septembkr 2001. The US president George W. Bush
invoked the term explicitly in his memorandum ofoRgary 7, 2002 to qualify the members of the
Taliban movement arrested in Afghanistan and dethat the US military base at the Guantdnamo
Bay” Several subsequent memoranda extended or rattdifiedothe scope of the term still more
radically, subsuming under it, first, detained mensbof the Al Qaeda terrorist organization, and,
later, all the “other international terrorists around the world, nd those who support such
terrorists“.™® Thus, the term unlawful combatant (or enemy comtthigas newly intended to serve as
a generic term describing all the enemies in theadled war on terror, whatever their particular
conduct or status.

Unlike previous modifications of the term’s scofigs initiative, were it to succeed, would bring
about a deep reconceptualization, shifting thenttie from the question of distinction between
combatants and civilians to that of legitimacy loé tconflict itself, and moving away from the IHL
regulation of théus in bello(law regulating warfare) to the just war regulatiof theius ad bellum
(law regulating war’s commencement). The moderatibthe Bush administration’s position in his
second term and, especially, the recent claim kgi8ent Barack Obama to abandon the terminology
introduced by his predecessor, indicate that swsthifahas not been accomplished and is probaltly no
to occur in the nearest future.

B. Plurality of Concepts — Which Unlawful Combatasf

The previous chapter has shown that throughoutryisthe term unlawful combatant, as well as other
terms occasionally used in its stead (unpriviledgedligerents, irregular combatants, etc.), have
denoted at least three different categories ofgmsisThefirst consists of combatants who fail to
distinguish themselves from the civilian populati@his category may be further subdivided into, on
the one hand, spies and military saboteurs, agplart and oft-invoked cases, and, on the othedhan
other non-distinguished combatants, for instancecigp units operating in civilian clothes in the
enemy’s territory.

05ee J. P. Bialkedl-Qaeda and Taliban unlawful combatant detaineesawful belligerency, and the international laws of
armed conflict, Air Force Law Review, spring 2004, http://www.firtleles.com/p/articles/mi_m6007/is_55/
ai_n8585592/print (retrieved at 24 August 20063jming that,an unlawful combatant is also referred to with id8cal
meaning as an illegal combatant, unprivileged cotabg franc-tireur meaning ‘free-shooter’, unprigiged belligerent,
dishonorable belligerent or unlawful belligerentFor an opposing view, sekl. Hoffman, Terrorists are Unlawful
Belligerents, not Unlawful Combatants: A Distinctiaith Implications for the Future of International Fhanitarian Law,
Case Western Reserve Journal of International Law,340 No. 2, 2002, pp. 227-230.

" The practice of the Bush administration presergeal example of this terminological plurality anucartainty. While in
the aftermath of the terrorist attacks of Septenttdker 2001, the US officials referred almost exalaki to “unlawful
combatants”, later on, the utilization of “enemymdmtants” or “unprivileged combatants” became mowenmon. The
change in the terminology even caused practicablpnas, the US being prevented from prosecutingtsnniilitary
commissions as “unlawful combatants” the persons Wwhd previously been designed as “enemy combatagtshe
Combatant Status Review Tribunal, established onJu&p04 at the Guantanamo Bay.

12 Based on the facts supplied by the Departmenbefense and the recommendation of the Departmedusifce, |
determine that the Taliban detainees are unlawfuhloatants /.../.“G. W. Bush,Memorandum Humane Treatment of
Taliban and al Qaeda DetaineesFebruary 2002, par. 2 d).

3 A, Dworkin, Excerpts from Interview with Charles Allen, Deputy &ah Counsel for International Affairs, US
Department of Defens&6 December 2002, http://www.crimesofwar.org/onsiews-pentagon-trans.html (retrieved at 28
August 2006).



Members of Private Military and Security Companiad/as Unlawful Combatants

The second category includes individuals who diygearticipate in hostilities without being entitle

to do so. Unlike spies and saboteurs, those iddals do not necessarily have to gseret and/or
deceptive operational methods of warfare to qudlify may even distinguish themselves from the
civilian population but the mere fact that theykdbe legal entitlement to participate in hosi#iis
sufficient to make their fighting illegal or rathanprivileged under IHL. The category encompasses
three main groups, namely: members of militiasuerglla groups who do not qualify as combatants,
mercenaries, and some elements of the civilian lptipa.

* Members ofmilitias and guerrilla groups qualify as combatants, ifythafill four criteria of
regular, namely, they are commanded by a persqomsgble for his subordinates, wear uniforms or
other distinctive signs visible at a distance, xarms openly, and conduct military operations in
accordance with the laws and customs of {df.they fail in any of these requirements, their
combatant privilege is forfeited and they becomadwful combatants”.

* Mercenariesare persons taking part in hostilities, who aréhee nationals of a party to the
conflict, nor members of its armed forces, and vetysmary motivation for fighting is a financial.

e Civilians are not supposed to take direct part in hosslittldonetheless, some of them do not
respect this rule, and become actively engagedgittifig on a full- or part-time basis (so-called
civilians by day, fighters by night).

The third category of unlawful combatants, the nemstitroversial one, encompasses all the enemies
fighting in the war on terror on the “wrong” sidbat of terrorists. As already mentioned, the e$fto
incorporate this category into the scope of thentere fresh and have met with considerable
opposition. Nevertheless, the assiduity with whitte term has been invoked by the Bush
administration and the intensity of legal contr@ies to which it has given rise, make it impossible
merely to disavow this use as preposterous andpgaritant. The table below maps the use of the term
in different periods of recent history.

 Article 4 par. A al. 2 of the Geneva ConventionRBlative to the Treatment of Prisoners of War.

5 A more comprehensive definition of the term is eimed in Article 47 of the Additional Protocol | the Geneva
Convention of 12 August 1949, and relating to thet&ution of Victims of International Armed Conflic{®rotocol 1),
adopted on 8 June 1977.
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TABLE 1. CATEGORIES OF PERSONS DENOTED AS UNLAWFUL COMBATANTS
Before 1942 | Quirin Cold War After 2001

Spies, saboteurs XX XX X X

Other non-distinguished combatants X X X

Members of militias and guerrillas XX X

Mercenaries X X

Armed civilians X X

Terrorists XX

XX — main use of the term, X — use of the term

3. Legal Regimes Applicable to Unlawful Combatantsinder IHL

The determination of the legal status of any pigdicts in armed conflicts, including so-called
unlawful combatants, is the matter of internationamanitarian law (IHL). It is a branch of public
international law specifically designed to proteittims of armed conflicts and regulate means and
methods of warfare. IHL applies, with some minoceptions, solely in the time of armed conflict,
which has been recently defined ‘@sresort to armed force between States or protedcarmed
violence between governmental authorities and asgaharmed groups or between such groups
within a State™® The particularity of IHL consists in its impositiof legal obligations not only on
states, but also on non-state parties to armedlicorfhational liberation movements, armed

opposition groups) and, in a more limited scopeindividuals.

IHL has two main branches: the Geneva law, mangdtie protection of people who do not or no
longer take part in hostilities, such as sick, waroh shipwrecked, prisoners of war and civiliamg] a
the Hague law, limiting the means and methods afase The concept of unlawful combatant is
primarily related to the latter branch, which baildpon the distinction between combatants and
civilians in order to determine who is and who @t entitled to take part in hostilities. It has,
nonetheless, its relevance in the Geneva law tb@ lBw deals with the status of peoplers de
combat,including detainees. Since this status is to aelaxtent dependent upon a person’s behavior
during the actual fighting, the two IHL branches ar reality intertwined, and the concept of unlawf
combatant, while primarily stemming from the Hadme has also direct implications in the sphere of
the Geneva law.

IHL applies to two types of armed conflicts: intational armed conflicts, conceived of‘asresort to
armed force between Statesind non-international or internal armed conflidgts,, “protracted
armed violence between governmental authorities arghnised armed groups or between such

18 ICTY, Prosecutor v. Dusko Tadli Case No. IT-94-1-AR72, Appeals Chamber, Decision ten Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 October 89pfar. 70.
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groups within a State”The status of combatant is, legally speaking, ioedf to the former type,
granting its holders the right to fight and killeeny combatants without the risk of being prosecuted
for the mere participation in hostilities. As thencept of unlawful combatant complements that of
combatant, it is also invoked mainly, if not exdhady, in the framework of international armed
conflicts. This limitation is respected in the ant text, which therefore focuses solely on thalleg
regulation of international armed conflicts.

None of the sources of IHL (and of internationad lan general) contains an explicit reference to
unlawful combatants, nor to any other term used aynonyni’ The absence of the expression,
however, does not necessarily mean the absend® afoncept, which may theoretically be present
without special nomenclature. In order ascertamdituation, an analysis of current sources of IHL
must be undertaken. In this analysis, attentioto ibe paid both to IHL conventions, especially the
1907Hague Convention I¥ontaining in its anneRegulations concerning the Laws and Customs of
War on Landthe four 1949Geneva Convention&C), and the two 197&dditional ProtocolqAP)

to the Geneva Convention; and to IHL customarysuéxently collected in the 2005 ICRC study on
Customary International Humanitarian La®%.The analysis is made separately for each of the
categories of persons denoted as unlawful comlsatard., spies and saboteurs, other non-
distinguished combatants, members of militias anérgjlas, mercenaries, armed civilians, and
terrorists. The results of these separate analydlesllow not only for an identification of the spific
legal regime applicable to each of the categobes,also to say, whether there is any autonomous
concept of unlawful combatants under current IHL.

A. Spies, Saboteurs

Spies are person whacting clandestinely or on false pretences, /...fai or endeavour to obtain
information in the zone of operations of a belligrgr, with the intention of communicating it to the
hostile party“'® They may belong to the armed forces of a Partpéoconflict (military spies) or be
part of the civilian population (civilian spies).hat is common to all of them, is that they intead t
gain militarily relevant information, act underdelpretences or furtively, mostly failing to disfirish
themselves from the civilian population. If detainghile engaging in the acts of espionage, military
spies do not enjoyPoW status. They may be prosg¢atehe acts of espionage under national law of
the detaining power, provided they will not frinished without previous trial?® They also enjoy
the fundamental guarantees granted by Article 7BRif If military spies succeed in rejoining their
army, they cannot, if captured later, no longeheélel responsible for their previous acts of espena
and have the right to PoW stat@vilian spies, if detained during espionage, dblase their civilian
status under the Geneva Convention IV but mayases where absolute military security so requires,

,be regarded as having forfeited rights of commuatiicn*“.?*

Saboteurs are persons, who carry out actionddstroy or damage material, works or installations
that by their nature or purpose add to the efficieof the enemy’s armed forcéé‘in a broader
sense, the term sabotage covers all the destrucbanected with warfare. In a narrower, more

17 Some authors claim that this silence is delibeeatd was motivated by the desire “not to providenemegligible
legitimacy to the existence of such elements of'\amad the fear that “the creation of an intermeslistiatus would blur the
basic dichotomy distinguishing civilians from contdras” (S. Zachary, Between the Geneva Conventiorreré/Does the
Unlawful Combatant Belong, Israel Law Review, Vd@, 8lo. 1-2, 2005, pp. 386-387).

18 J.-M. Henckaerts, L. Doswald-Beck (EdQustomary International Humanitarian Lawolume I: Rules, Volume II:
Practice,ICRC/Cambridge University Press, Cambridge, 2005.

19 Article 29 of the 1907 Regulations concerning thert@nd Customs of War on Land.
20 Article 30 of the 1907 Regulations concerning thevt@and Customs of War on Land.
ZLsee Atrticle 5 of the 1949 Geneva Convention IV.

22p_ verri,Dictionary of the International Law of Armed ConfitERC, Geneva, 1992, p. 101.
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conventional sense, it is confined,tbe work of individuals or small formations opeirag in enemy-
controlled territory and taking advantage of clasteity, surprise, and ruses of waf®.Depending

on the choice of target and means and methodsabfat&on, acts of sabotage are either lawful, or
unlawful. Saboteurs themselves may, again, belontpe military forces of a Party to the conflict
(military saboteurs) or be part of the civilian pdgtion (civilian saboteurs). Military saboteurfsthiey
wear uniforms or otherwise distinguish themselvemfthe civilians, are considered combatants and,
if detained, PoWs. Where they fail to distinguisbrhselves, their status is not completely cleaitbut
seems that their position is similar to that oespiThus, even if they do not have the right toRb&/
status and may be prosecuted for acts of sabdtagenevertheless enjoy at least the basic guasnte
of human treatment and of fair trial anchored iticdde 75 of API. Civilian saboteurs are subjecthe
same legal regime as civilian spies, i.e., they @mesidered protected persons under the Geneva
Convention IV but some of their rights may be riettd.

B. Other Non-distinguished Combatants

Combatants are characterized in IHL as those whavé the right to participate directly in
hostilities*.* It is thus a prescriptive as opposed to a deseeiptlause, determining who may
participate in hostilities, not who does do so. Téren covers several groups of persons, namely

a) members of regular armed forces of the partth&oconflict, including members of militias or
volunteer corps forming part of such armed forcegardless of whether the government or authority
to which they profess allegiance is recognizedheydther party to the conflict;

b) members of other militias and volunteer corpsluding those of organized resistance movements,
which belong to a Party to the conflict, operateoinoutside their own territory, and fulfill the do
conditions of regular combatancy (see below); and

c) participants in the so-calldevée en masseée., “inhabitants of a non-occupied territory, who on
the approach of the enemy spontaneously take up #ymesist the invading forces, without having
had time to form themselves into regular armedsypitovided they carry arms openly and respect the
laws and customs of waf®.

Combatants, with the exception of the participamthelevée en massejust distinguish themselves
from the civilian population. Additional Protocolsbmewhat softened this requirement, stating that
combatants do not lose their status, if they imbligdly fail to distinguish themselves from civilgn
when the nature of hostilities does not allow thendo so, provided they carry arms openly during
each military engagement and any preparation #étethis regulation, however, has not been
uniformly accepted and several states, includirgUISA and Israel, continue to stick to the original
requirement. There is no uniformity in state assesd of the position of non-distinguished
combatants. For some, they maintain their combatadf in the case of detention, PoW status but can
be prosecuted for perfidy.For others, they forfeit both statuses and cahetbe accountable even for
the mere participation in hostilities. The firspapach seems to be more logical, the crime of gherfi
being explicitly previewed to cover situations fantional feigning of civilian status. In all tbases,

2 1bid.

24 Article 43 par. 2 of API.

25 Article 4 par. A al. 6 of Geneva Convention |ll.
% 5ee Article 44 par. 3 of API.

2""Acts inviting the confidence of an adversary tallbim to believe that he is entitled to, or is gbli to accord, protection
under the rules of international law applicable imn@ed conflict, with intent to betray that confidensball constitute
perfidy. The following acts are examples of perfidy/ (c) the feigning of civilian, non-combatanatsis /..../” Article 37
par. 1 API.
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nonetheless, non-distinguished combatants areleghtias a minimum, to the basic guarantees of
Article 75 of API.

C. Members of Militias and Guerrillas

This category partially overlaps with the previaune. In order to be considered combatants, members
of militias and guerrillas must comply with fouriteria of regular combatancy: they have to be
commanded by a person responsible for his subdedinavear uniforms or other distinctive insignia
visible at a distance, carry arms openly, and condhulitary operations in accordance with the laws
and customs of w&f. The second criterion, of distinction, was alredibcussed, and therefore at this
point, attention is paid only to the situation, wdéhe members of militias and guerrillas fall imyaf

the other three criteria. Most frequently, theuedl concerns the obligation to abide by IHL norms.
Two situations must be discussed here. If violaiad IHL norms occur on a sporadic basis,
militiamen and guerrillas do not lose their statfs combatants/PoWs but, of course, can be
prosecuted for their individual breaches of IHL. din the contrary, violations have a systematic
character and seem to be typical of the group, neesntif this group do not meet the criteria of ragul
combatancy, and are to be seen as civilians. As, siey enjoy protection unless they take direct pa
in hostilities, and when detained, they have to timated as protected persons under Geneva
Convention IV.

D. Mercenaries

In order to be considered a mercenary, a persom mest six cumulative conditions. S/hee must: a)
be specially recruited locally or abroad in ordefight in an armed conflict; b) take a directtpar
the hostilities; c) be motivated by the desire favate gain and be promised, by or on behalf of a
Party to the conflict, material compensation sultslly in excess of that promised or paid to
combatants of similar ranks and functions in threeat forces of that Party; d) be neither a natiofial

a Party to the conflict nor a resident of territmgntrolled by a Party to the conflict; €) not &e
member of the armed forces of a Party to the adnfind f) not have been sent by a State which is
not a Party to the conflict on official duty as amber of its armed forcé$Mercenaries do not have
the combatant and PoW status and can be held gedxdeirfor the mere participation in hostilities.
There is some hesitation as to whether they shquélify as civilians protected under GC IV, or
rather as persons protected solely under ArticleoffBPI. In any of these two cases, they clearly
enjoy the right to at least minimal humanitariagatment. It is important to add that, for the motnen
IHL does not consider the mere fact of being a ewacy a distinct crime entailing individual crimina
responsibility >

E. Armed Civilians

Civilians are“all persons who are neither members of the arnm@dds of a party to the conflict nor
participants in a levée en mass&“ They enjoy immunity from attacks. This immunitypwever,
ceases, when and for such time as civilians bec@mmeed civilians®, i.e., they take direct part in

B gee Article 1 of the 1907 Regulations concerning #es and Customs of War on Land.
2 Article 47 of API.

%0 The situation is somewhat different under theernational Convention against the RecruitmenselJFinancing and
Training of Mercenariesadopted in 1989 (UN Doc. A/RES/44/34, 4 Decemi#89). This convention incites states to
criminalize both mercenaries and those who reansi, finance or train them.

31|CRC, InterpretiveGuidance on the Notion of the Direct Participation Hostilities under International Humanitarian
Law, ICRC, Geneva, May 2009, p. 16.
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hostilities. In its recently published study on tlieect participation in hostilities, the ICRC deds
this notion as involving acts which,

a) must be likely to adversely affect the militaperations or military capacity of a

party to an armed conflict or, alternatively, tdliot death, injury, or destruction on

persons or objects protected against direct attibkeshold of harm), b) there must
be a direct causal link between the act and therhhikely to result either from that

act, or from a coordinated military operation of it that act constitutes an integral
part (direct causation), and c) the act must bec#fmally designed to directly cause
the required threshold of harm in support of a patd the conflict and to the

detriment of another (belligerent nexu$).

When and for so long as civilians take a direct pahostilities, they lose immunity from attacksda
may be intentionally targeted. Moreover, if theg aaptured, they may be prosecuted for hostile acts
they committed while taking direct part in hosi@g, even when those hostile acts do not amount to
any violations of IHL — the prosecution then takésce at the national, not international level tiAd
same time, even armed civilians taking direct patostilities are to be granted the status ofqutad
persons under GC IV. The detaining power, nonesselmaintains the possibility to limit the rights o
such detained persons, if necessary, to proteletgimate security interests.

F. Terrorists

There is no independent legal status of “terrdrigteler current IHL. While Geneva Conventions and
their Additional Protocols speak about terror aragsm in several context§they use these terms to
refer to particular breaches of IHL, not a man#désh or even a cause of autonomous status under
this law. Many of those who have been labeledotests in the recent war on terror, have not
committed the crime of terror or terrorism in tlese intended by IHL. Moreover, those people may
— and often indeed do — have very different statuseler, and sometimes outside, IHL. Some of
them, for instance the Taliban fighters in Afgh&enisin 2001, qualify asmembers of regular armed
forces who profess allegiance to a government oraathority not recognized by the Detaining
Power” (Article 4 par. 3 of GC Ill). As such, they woulik entitled to combatant and, in case of
detention, PoW status. Others, for instance thgi Irsurgents fighting against the US invasion, are
either armed civilians, or guerrillas, dependingwimether the four criteria of regular combatancy
have been fulfilled. Finally, some of the persoitled or captured in the current war on terror wbul
fall completely out of the scope of IHL, and remaubject to internal peacetime regulation of inaé&rn
legal orders and to human rights standards.

% Ibid., pp. 16-17.

33 “Where, in the territory of a Party to the confliche latter is satisfied that an individual proted person is definitely
suspected of or engaged in activities hostile éodbcurity of the State, such individual persorlstat be entitled to claim
such rights and privileges under the present Conerrdas would, if exercised in the favour of suchviial person, be
prejudicial to the security of such Statérticle 5 of GC IV.

34 See Article of the 1949 Geneva Convention IV antche 4, par. 2, al. d) of 1977 Additional Protodbl(terrorism),
Article 51 par. 2 of APl and Article 13, par. 2APII (terror).
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TABLE 2. LEGAL REGIME APPLICABLE TO PERSONS DENOTED AS UNLAWFUL

COMBATANTS

On the Battlefield

In Detention

Spies, saboteurs Military spies/saboteury Military spies/saboteurs: Af
combatants 75 API
Civilian spies/saboteurg Civilian spies/saboteurs :
civilians
GC IV
Other non-distinguished| Combatants GC Il (PoW)
combatants

Members of militias and guerrillas

Combatants or civilians

GC Il (PoW) or GC IV

Mercenaries Civilians GC IV or Art. 75 API

Armed civilians Civilians GC IV

Terrorists Various (combatantsVarious (GC Ill, GC 1V,
civilians, not covered by IHL)Human  Rights, Ontern

Laws)

Al

The overview of legal regimes applicable to varicasegories of persons ranked among unlawful
combatants reveals several facts. First, underHhgue system of IHL, i.e., in the battlefield
situations, all the unlawful combatants belong exithmong combatants or among civilians. The
former enjoy the combatant privilege, which meahnat they are entitled to engage in hostilities
without undergoing the risk of the prosecution flois mere engagement. The latter enjoy civilian
immunity, which protects them from intentional akta for so long as they do not take a direct part i
hostilities. Secondly, under the Geneva systentbf I.e., in case of detention, unlawful combatants
are subject to several different legal regimes:esane to be treated as PoWs under GC lll, others as
civilians under GC IV, and still others are grantedy a minimal humanitarian standard of Article 75
of API. Thirdly, in view of the two previous factere is clearly no gap in the IHL protection, nor
any space left for the creation of yet anothercspetatus of unlawful combatants. Those labeked a
such do not form any autonomous legal categorythederm in itself, therefore, has no normative,
prescriptive value. At the most, it may serve akescriptive tool, used to identify groups of pesson
that put the fundamental principle of distinctioetwieen combatants and civilians into jeopardy
(groups 1-5 above).
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4. Unlawful Combatants and Private Military and Searrity Companies

With respect to private military and security comiga, the concept of unlawful combatants gives rise
to two main sets of questions. The first one death the status of and legal regime applicable to
private military and security companies. It seekdind out, whether members of PMSCs could be
seen as unlawful combatants in any of the meanaigthe term mentioned above. The second
guestion concerns the challenges PMSCs might fdgke iighting against unlawful combatants or
while detaining them.

A. Members of PMSCs as Unlawful Combatants?

Analogous to unlawful combatants, members of peivatilitary and security companies form an
internally heterogeneous group. They belong tcedkifit organizations and engage in various actvitie
that can but do not necessarily have to involvediparticipation in hostilities. Several typologjief
PMSCs have been so far suggested. For instanc8inBer divides PMSCs into three “business
sectors”: a) military provider firms that supplyrefit, tactical military assistance that can include
serving in front-line combat, b) military consulifirms that provide strategic advice and training,
and c) military support firms that provide logistianaintenance and intelligence services to armed
forces® H. Wulf divides PMSCs, dependent on their fundiomto six categories that include
companies providing consulting, logistics and supgechnical services, training, peacekeeping and
humanitarian assistance, and combat foites.

From the perspective of IHL, it is necessary tdinggliish, among PMSCs, those whose members take
a direct part in hostilities, from those whose merstare present at the battlefield but performrothe
non-combat functions. Easy to say, this distincti®rhowever quite difficult to make in practice,
taking into account the uncertainty still surrourglthe notion of direct participation in hostilgieas
well as the flexibility of PMSCs, which may in diffent phases of the armed conflict perform differen
functions. The first difficulty can be illustratdmy such activities as the defensive use of force in
protection of a certain object, whose nature (amjit or civilian objective) is not fully clear;
intelligence activities; military training and ading; or rescue operatiofsThe second difficulty
manifests itself, for instance, in Blackwater’'s aypgment in Iraq: originally hired to guard the
Coalition Provisional Authority leaders, includitige CPA head L. Paul Bremer, they later on, after
four of them were killed in Fallujah, took part énmilitary operation against Fallujah’s insurgents,
using overwhelming force.

In addition to the nature of functions that PMS&ereise, several other factors are also importadt a
must be taken into account, when determining tla¢ustof PMSCs members, the legal regime
applicable to them and the relationship betweemtaerd unlawful combatants. These factors include,
without being limited to, the formal link betweerMBCs and the state using their services, the
nationality of PMSCs members, or the motivatiorttef members to join PMSCs and to engage in a
particular armed conflict. On the basis of all théasctors, members of PMSCs can be classified into
two main categories, further subdivided into subgaties.

The first category encompasses those, who do Retdaect part in hostilities but are nonetheless
present at the battlefield. These persons usualslify as civilians. As such, they enjoy immunity
from attack, and if detained, they must be treat®grotected persons under GC IV. Their immunity
from attack, however, does not grant them commafety. Since, as the ICRC rightly clairfigeir
activities or location may /.../ expose them to aréased risk of incidental death or injury even if

% See P. SingeiCorporate Warriors: The Rise of the Privatized Mitig Industry, Cornell University Press, New York,
2003.

% Cit. in L. CameronPrivate military companiesp. cit. 2, p. 576 (footnote 11).
37 For more details, see M. Sossai, op. cit. 1, pplé.
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they do not take a direct part in hostilities® they can, while not intentionally targeted, quétesily
become part of collateral damage.

Some of the members of PMSCs not engaging in afigiglng might not be seen as civilians but as
persons accompanying armed fortesn this case, they would keep their civilian ssa@at the
battlefield, albeit, again, with a higher risk afcalental targeting; yet if detained, they woulddme
PoWs and would have to be treated as such. Thikfigaion is conditioned by anduthorization
from the armed forces which they accompagisticle 4 A(4) of GC Ill), that should be eviderttby

an identity card. If some doubt arises as to whetbeneone is a civilian or a person accompanying
armed forces, the procedure previewed in Artictd &C Ill, including the determination of the staitu
by a competent tribunal, must be followed.

The second category includes those PMSCs’ membdrs, take a direct part in hostilities. Such
persons can, in principle, have three differertuses. First, if they engage in combat for privgae

and are neither nationals of the state that hinesnf nor integrated into its armed forces, they are
mercenariesAs such, they have civilian status at the battléfiand are subject to the guarantees of
either GC IV or, as a minimum, Article 75 API, iétined. Since he cumulative conditions make it
difficult to be a mercenary, few are likely to gl

Second, if members of PMSCs become integratedtiarmed forces of a state that hires them or
meet the four criteria of regular combatancy, thegomecombatantsin this position, they have the
privilege lawfully to fight without running the tsof being prosecuted; and, if detained, they bezom
PoWs, protected under GC Ill. Their integratioroitite armed forces of the state does not, however,
seem very probable: it would simply go againstithea of outsourcing that motivates states to hire
PMSCs. The equation of PMSCs with militias or gillermovements, to which the criteria of regular
combatancy originally referred, is also problematsince, as L. Cameron correctly contends,
“granting combatant status to security guards hirleg an occupying power turns the purpose of
Article 4A(2) on its head, for it was not intendedallow for the creation and use of private milita
forces by parties to a conflict, but rather to makem for resistance movements and provide them
with an incentive to comply with international humitarian law“.** Thus, this category will most
probably remain relatively limited as well.

Finally, if members of PMSCs take a direct patastilities but do not rank under any of the pregio
statuses, they armed civilians.The status of such persons was described above, itsuffices to
recall, that those persons remain civilians, battha battlefield and in detention. Despite thiagy

are not protected against intentional targetingnwilaend for so long as, they engage in fight and, if
seen as security threat for the detaining poweay tan have some of their rights restrained. This
category, in view of the limitations connected wittmbatant status and mercenarism, is certainly the
most numerous, as part of the doctrine attsts.

38|CRC, Interpretive Guidancepp. cit. 31, p. 16.

39 Geneva Convention lll in its Article 4 A(4) speak®re specifically about Person who accompany the armed forces
without actually being members thereof, such adimivimembers of military aircraft crews, war corresplents, supply
contractors, members of labour units or of servieesponsible for the welfare of the armed forcesyjuted that they have
received authorization from the armed forces whicky accompany, who shall provide them for that psepwith an
identity card similar to the annexed model.”

40| . cameronpPrivate military companiesp. cit. 2, p. 576

414In sum, it is unlikely that many of the growing nloens of private military companies we are witnessiag be legally
regulated by existing international law on merceeariowing to the complex definition of that concé$o, most will
probably not satisfy the criteria to benefit fromntbatant status. The vast majority have the stafusivilians under
humanitarian law’ L. Cameron, Private military companies, op. 2itp. 594.

13



Veronika Bilkova

TABLE 3. LEGAL REGULATION OF PMSC' MEMBERS UNDER IH L

Legal Status Applicable Law
Non-Combat Civilians GC IV
Functions
Persons accompanying armed forces| GC I
Combat Functions |Mercenaries GC IV or Art. 75 API
Combatants GC 1l
Armed Civilians GC IV

This short analysis of the legal status of PMSCsinbers has shown that there is no automatic link,
still less an identity, between them and unlawfoinbatants. The notions cover persons with very
different legal identity and, as such, are intdgn&keterogeneous. This heterogeneity gives rise to
some overlaps. For instance, those members of PM@@stake a direct part in hostilities, while, as

the same time, not qualifying as combatants, wditilthe understanding of unlawful combatants as
promoted in the post-WWII period, i.e., they woldd individuals who engage in combat without

having a formal entitlement to do so. In some sibtns, PMSCs members could meet the definitions
of military or civilian spies, saboteurs, or — pided how vague the term is — terrorists, but these
scenarios seem rather rare and do not reveal gojarepattern.

All'in all, in view of its disputed content, limiledescriptive (and no normative) value, and onlyiga
overlaps with PMSCs, the concept of unlawful corabtt does not seem to bring any helpful
elements to the debate on PMSCs. Far from cleaqmghis area, it would rather tend to make it
fuzzier still. Simultaneously, taking into accouiné heterogeneity of PMSCs and the plurality ofrthe
legal statuses under IHL, PMSCs cannot be a sait@blew category of unlawful combatants. Thus,
the two concepts do not have the potential to breach other in any substantive way.

B. Members of PMSCs Fighting against or Detainingnlawful Combatants?

PMSCs can meet unlawful combatants not only inrtbain ranks, but also when fighting against
enemy forces, or when detaining members of sudeforn such situations, they have to know how to
treat them and what their status is. Table 2, pteseabove, indicates that the options open to PMSC
are somewhat different under the Hague system [§titdefield) and under the Geneva system
(detention) of IHL.

Under the Hague law, the PMSCs must primarily digtish between those “unlawful combatants”
present at the battlefield who are combatants amases who qualify as civilians. In the latter case,
moreover, they must look into whether particulanlawful combatants” are merely present at the
battlefield, or whether they take a direct parhostilities. The answer to these questions detemin
whether, and eventually when, those persons caimtbationally targeted. As already mentioned
several times, combatants can be intentionallyetayat any time, while civilians may be targety on
if, and for so long as, they take a direct patastilities. Unintentional targeting, involving tateral
damage, is permissible even outside the directicgzation scenario, provided the principle of
proportionality is respected.
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Under the Geneva law, unlawful combatants are eif@\s, protected by GC IlIl (other non-
distinguished combatants, members of militias ametrglas), or persons protected by GC IV (civilian
spies and saboteurs, mercenaries, armed civiliand)y Article 75 API (military spies, military
saboteurs, mercenaries). The distinction, involvimgre options, is more difficult to make. Yet, ®nc
PMSCs do not wage wars alone, solely assistingstate that has hired them, it does not seem
probable that decisions to be made in this spherddibe left to the companies. Rather, the respecti
party to the conflict, to which the PMC provides #ervices, would assure this task, as is in fact i
obligation under IHL*

5. Conclusion

There is no obvious link between unlawful combataarid PMSCs. Yet, when the two concepts are
studied in detail, they reveal some similaritiesthbdescribe a certain reality existing at thelegagid,
without giving a normative account thereof. The @apt of unlawful combatants, in its classical, pre-
9/11 understanding(s), draws attention to variotectires violating the principle of distinction
between combatants and civilians as one of the préigiples of IHL. The concept of private military
and security companies, on its turn, calls foréh phenomena of privatization of war and outsourcing
of combat activities.

Neither of the two concepts, however, refers tocamatively uniform situation. Rather, each
encapsulates a host of various heterogeneous atdovghom different statuses and legal regimes
apply both at the battlefield and in detention. 8omembers of private military and security
companies could be characterized as unlawful cambstothers could not. Even those, who could,
do not, however, necessarily share the same leggtign. Thus, while the concepts of unlawful
combatants and PMSCs may be somehow useful asiptegctools in their leading to confusion
rather than clarity into the interpretation of therent IHL regulation.

42 gee, for instance, L. Boisson de Chazournes, L.Coliido@®mmon Article 1 of the Geneva Conventions revisited
protecting collective interestdnternational review of the Red Cross, No. 837, MagfiD0, p. 67-87, available at:
www.icrc.org/Web/eng/siteeng0.nsf/iwpList367/ CBCB2/888BD1E9C1256B66005E32F5, Vol. 82 N0.837, pp.67-87.
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