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Abstract

The present paper addresses the positive humats ragitigations of a hiring state with respect to
violations of human rights by Private Military oe@irity Companies (PMSCs / contractors) that it
employs, which arise from the obligation to preventh violations, as well as the obligations to
legislate, investigate, and prosecute and punisi.cbntribution is limited to scenarios where PMSCs
provide coercive services in a theatre of confistamples include combat, guarding and protectifon o
persons or property, or detention and interrogation

The analysis demonstrates that hiring states hameerous positive obligations under Human Rights
Law that can be highly relevant to PMSC operationsituations of conflict, including duties to
oversee, control, and where necessary physicadlyemt conduct likely to threaten the right to lifie

the prohibition of torture and cruel and inhumagatment. Where violations have already occurred or
have been alleged, the duty to investigate, prdaeeand punish obligates states to provide for a
structure facilitating the reporting of such allégas, to quickly and effectively follow up on them
and to ensure that they are properly processeddhrthe system of justice. These provisions can, fo
the most part, be extended to conduct of thirdgersnd thus also to contractors providing coercive
services, even where their conduct may not beébatable to the state.
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1. Introduction

The present paper addresses the positive humats iptigations of the hiring state with respect to
violations of human rights arising from the condwdt Private Military or Security Companies
(PMSCs / contractors)Specifically, the obligation to prevent such vtaas, and the obligations to
legislate, investigate, and prosecute and punishdé&cussed. This contribution complements the
parallel papers on the respective responsibilitthefhome state (F. Francioni) and on the teratan
host state (C. Bakker). A discussion of the preiemy question of the extraterritorial applicabildj
human rights norms can be found in the generalrtepoPMSCs and human rights by F. Francioni
and F. Lenzerini.

The present paper is limited to scenarios where @MpBrovide services in a theatre of conflict.
Moreover, it addresses the provision of coercivises, defined as those services that explicitly
entail or can be expected to entail an elemenbefaon in their execution. Examples include combat
guarding and protection of persons or propertyeatention or interrogation. A counterexample would
be the provision of food services or constructiewen if provided in a context of conflict. Contrasto
provide such services not only on behalf of stabes,also for international organizations, private
companies, and non-governmental organizations.prasent paper, however, considers the specific
scenario where a state enters into the contrabttiwvé PMSC, and analyzes the responsibility arising
out of this relationship.

The hiring state or contracting state as discugsede present paper is thus defined as the dtate t
enters into an agreement with a PMSC to provideices, in contrast to the home state of the PMSC,
and the territorial or host state, where the seritiqorovidecf.

The present paper does not separately addressi¢iséan of attribution of the PMSCs conduct to the
hiring state. In the great majority of cases, tlsifpve obligations of the hiring state will arise

independently of the issue whether the contractomiduct giving rise to the violation was

attributable to the hiring state.

In the following, part 1 introduces the duty to yeat violations arising from the conduct of PMSCs,
and part 2 discusses the duties to legislate, figats, and prosecute and punish. For each set of
obligations, the International Covenant on CivildaRolitical Rights (ICCPR), the American
Convention on Human Rights (ACHR), and the Europ&anvention on Human Rights (ECHR) are
separately consideréd.

2. The Duty to Prevent

In the following we will set out to answer the gties when and how a state hiring a PMSC to provide
coercive services in the context of conflict hasatke measures to prevent violations of human sight

UPh.D., EUI Florence; J.D. (Michigan), carsten.he@egui.eu.

1 The present working paper summarizes researchucted! for my dissertation entitled “Passing the BuclState
Responsibility for the Conduct of Private Military Cpamies”.

2 Sometimes these labels will overlap. Note tha isituation of non-international armed conflictt &xample, the hiring
state could also be the territorial state.
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by these contractors. Different approaches to thestipn when and how states have the positive
obligation to prevent violations of human rightspsivate actors have been developed by he judicial
and quasi-judicial bodies interpreting human righstruments.

A. The International Covenant on Civil and Political Rights

The Covenant provides that every human being hantierent right to life of which he or she shall
not be arbitrarily depriveti:and that “[n]Jo one shall be subjected to torturéoocruel, inhuman or
degrading treatment or punishmehtThese provisions are not derogable, even in tiofearmed
conflict® The right to life and the prohibition of torture iterpreted by the Human Rights Committee
(the Committee) imply positive obligations exterglto the conduct of private actdrs.

Hence, where there is a credible “threat to thedif persons under their jurisdiction”, which thats
should be aware of, it has to intervériEhe state owes this duty to all persons withiriétsitory and
to all persons subject to its jurisdiction.

States thus have to take reasonable and appropredsures to protect individuals from harm at the
hands of PMSC personnel. These include that theghstate has to take all feasible precautions to
avoid that contractors providing coercive servicéslate the right to life of individuals they
encounter, including and ensure proper superviaiah planning of their missions. But also the off-
duty conduct of contractors has to be safeguardétkistate becomes aware that transgressions are
likely to happen.

Let me now move on to the prohibition of torture @uel, inhuman or degrading treatment or
punishment (Art. 7). Here too, the Committee conéid a duty to prevent that can apply to conduct of
PMSCs hired by the respective stitas the state has a duty to take measures beygistatave ones

“to afford everyone protection ... against the actshfbited by article 7, whether inflicted by people

(Contd.)

3 For a discussion of the African system of humaghts protection consult C. BakkePrivate Military and Security
Companies:Positive Human Rights Obligations of tlosttbtateat 11-12.

4 International Covenant on Civil and Political RighBsA Res. 2200A (XXI). A/6316, 21 U.N. GAOR Supp. (N®) at 52,
U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, Arti@dl..

5 Ibid., Article 7.
% bid., Article 4.2.

" UNCHR, General Comment No. 06: The right to life (A&t 27 July 1982; UNCHR, General Comment No. 07: (ferbr
cruel, inhuman or degrading treatment or punishnfartt 7) 30 May 1982 UN Doc CCPR/C/Rev.1, at paraURICHR,
General Comment 20, Article 7 (Forty-fourth sessib®92) (1994) UN Doc HRI/GEN/1/Rev.1 at 30, at pa&asINCHR,
General Comment No. 31: Nature of the General Léggigation Imposed on States Parties to the Cove?@mflay 2004
UN Doc CCPR/C/21/Rev.1/Add.13; See, e.g., UNCMRIiam Eduardo Delgado Paez v. Colomb@ommunication No.
195/1985 1990 UN Doc CCPR/C/39/D/195/1985; UNCHRjaquin David Herrera Rubio et al. v. Colombia
Communication No. 161/1983 1990 UN Doc CCPR/C/OP/2CHR, Mr. Joseph Semey v. Spai@ommunication No.
986/2001 2003 UN Doc CCPR/C/78/D/986/2001; UNCINR, S. Jegatheeswara Sarma v. Sri Lan€ammunication No.
950/2000 2003 UN Doc CCPR/C/78/D/950/2000; UNCHRrina Arutyunyan v. Uzbekista@ommunication No. 917/2000
2004 UN Doc CCPR/C/80/D/917/2000.

8 UNCHR, William Eduardo Delgado Paez v. ColompiZCommunication No. 195/1985 1990 UN Doc
CCPR/C/39/D/195/1985; For further references see K.sWvaek, Internationaler Schutz der Menschenrechte vor
Verletzungen durch Privai@lenschenrechtszentrum der Universitat Potsdantz, 3perlin 1999), at 137.

® UNCHR, General Comment No. 31: Nature of the Gerlezghl Obligation Imposed on States Parties tadbeenant 26
May 2004 UN Doc CCPR/C/21/Rev.1/Add.13, at para. 7.

105ee, UNCHR, General Comment No. 07: Torture or cimeiman or degrading treatment or punishment (Ar80 May
1982 UN Doc CCPR/C/Rev.1, at para. 2.
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acting in their official capacity, outside theirfiofal capacity or in a private capacity:* These
protections are especially strict in the contexintérrogations? While the duty to prevent violations
of Article 7 is one of conduct, states have to emsthat independent inspection of contractor
operations is not only incorporated into the cartiraut in fact implemented.

Where violations have already occurred, the dutyprevent recurrence of a similar violation is
heightened® States may thus have a duty to scrutinize conafucbntractors, improve the regulation
of contractors, and change the planning of opergfi@r terminate a contract where systematic
violations occurred.

B. The Inter-American System

The American Convention on Human Rights obligatesStates Parties to respect and ensure the
rights contained in it! and to take legislative and other measures negessthat effect® Article 4.1.
contains the basic provision on the right to hkdile Articles 5.1 and 5.2. protect the integritytioe
person and prohibit torture or cruel, inhuman, egrading treatment or punishméhiThe IACHR’s

has developed a rich jurisprudence on the isswenfufrced disappearances, including Yreasquez
Rodriguezase’

Under the ACHR positive obligations to prevent ai@ns of human rights are violated where the
state fails to exercise due diligence to preveetviblation'® by taking all reasonable measuf&$he
duty to prevent is broadly conceiv&d.

The IACHR also addressed the special situatiomdividuals in custody, which is very relevant to
contractors providing interrogation services. Thaul€ found that states have a very high duty to
protect the life and health of persons on theitadys Moreover, the burden of proof will be on the
state to show that it is not responsible, oncepthitioner discharged the burden of evidefice.

The Inter-American Court of Human Rights has alddrassed the responsibility of states specifically
in relation to private conduct in conflict situai® chiefly in the context of the massacre casesght
against Colombi&*

1 UNCHR, General Comment 20, Article 7 (Forty-fourtssien, 1992) (1994) UN Doc HRI/GEN/1/Rev.1 at 3Qyaas.2;
See also, UNCHR, General Comment No. 31: Nature oiGteeral Legal Obligation Imposed on States Pattethe
Covenant, supra note 7, at para. 8

12 See, General Comment No. 20, supra note 7, at phra.

13 See, e.g., UNCHR, General Comment No. 20, suprahatpara. 17; See also, e.g., UNCHBaquin David Herrera
Rubio et al. v. ColombjaCommunication No. 161/1983 1990 UN Doc CCPR/C/OP/M02a; UNCHR Mr. Joseph Semey v.
Spain Communication No. 986/2001 2003 UN Doc CCPR/C/78/6/2801; UNCHRMr. S. Jegatheeswara Sarma v. Sri
Lankg Communication No. 950/2000 2003 UN Doc CCPR/C/78DI2000; UNCHR Karina Arutyunyan v. Uzbekistan
Communication No. 917/2000 2004 UN Doc CCPR/C/80/D/2Q00.

14 American Convention on Human Rights, O.A.S.TreatyeSeNo. 36, 1144 U.N.T.S. 123, Article 1.1.
5 Ibid, Article 2.

18 |bid., Articles 4 and 5.

7 velasquez Rodriguglnter-American Court of Human Rights, Series C N@%July 1988).

18 However, the language @odinez Cruzdistinguishing prevention and response leaves jibisibility openGodinez
Cruz,Inter-American Court of Human Rights, Series C No®J2nuary 1989), at para. 182.

19 For the duty to investigate saéelasquez Rodrigugegupra note 17, at para. 176-177.
20 |pid., at para. 17550dinez Cruzsupra note 18, at para. 185 (employing identioajuage).
21 Juan Humberto Sanchenter-American Court of Human Rights, Series C Nq®9une 2003), at para. 111.

22 yalle Jaramillo, Inter-American Court of Human Rights Series C No (B2 November 2008)Case of the La Rochela
Massacre v. Colombjalnter-American Court of Human Rights Series C No 168 May 2007);Case of the ltuango
Massacres v. Colomhidnter-American Court of Human Rights Series C No {#8uly 2006)Case of the Pueblo Bello
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While in these cases known criminal organizatioresewat issue, and not per se legal entities, it
remains interesting that, under the IACtHR’s apphp@&onstructive knowledge of high risks posed by
persons providing coercive services may be sufftcie trigger the obligation to physically prevent
violations.

Specifically, states can incur responsibility whémey fail to prevent a violation of an individugal’
right to life?® if the state is aware of a situation of real amehinent risk for a specific individual or
group of individuals, and there was a reasonabésipiity of preventing or avoiding that dangér

The duty to prevent is still as one of due diligenout may be heightened where the state alloned th
formation or supported the paramilitary groups, #ng “created” the dangét.

Moreover, the court recognizes a duty to “priogtithe protection” of especially vulnerable persons
such as human rights defend&®ecurring violation heighten this dutyThe court in some cases
even inferred a failure to observe due diligenoenffacts of the violation itself without the neext f
further inquiry into questions of fault, akin taes ipsa loquitupproacH?®

Where states should be aware of the high genesta that for example guarding and protection
contractors pose to the civilian population theyehto take measures to prevent violation of thbtrig
to life resulting from such activities. The dutyadopt these measures will be heightened wheregrav
violations recur. Extending the ECtHR’s analysis dontractors who, by their nature are only
exercising their functions in the area due to tinmdp state having “created” them by contract, agai
the hiring state’s duty to prevent will be heiglgdnLastly, some activities of contractors may be s
outrageous, such as, for example, some of the atais&bu-Ghraib, that the IACtHR would find a
violation of the duty to prevent without the need dény further evidence of fault.

C. The European System

Article 1, contains a duty obligating states partie “secure” the rights contained in the conventm
individuals within their jurisdiction. The Conveaoti rights most likely to be endangered by PMSCs
providing coercive services are the right to liferticle 2), which remains applicable in an armed
conflict if the state concerned does not derogaim fit?° and the prohibition of torture (Article 3),
which cannot be derogated from under any circunessnUnder Articles 2 and 3 of the ECHR,
several specific positive duties have been dertwethe judicial and quasi-judicial bodies, incluglin
the duty to put in place an effective legal framew8 the duty to prevent breaches (also where the

(Contd.)
Massacre v. Colombjdnter-American Court of Human Rights Series C Nb January 2006 Case of the “Mapiripan
Massacre” v. Colombialnter-American Court of Human Rights Series C No (B3 September 2005 Gase of the 19
Merchants v. Colombijanter-American Court of Human Rights Series C No (®9uly 2004). See als@ase of Cantoral-
Huamani and Garcia-Santa Cruz v. Peimter-American Court of Human Rights Series C No (&Y July 2007).

2 |pbid., at paras. 76-78.

24 |bid., at para. 78.

Zvalle Jaramillo, Inter-American Court of Human Rights Series C No @Z2November 2008), passim.
% |bid.

%7 |bid., at para. 76.

28 Case of the Pueblo Bello Massacre v. Colombiger-American Court of Human Rights Series C No J8tuary 2006 ),
at para 136.

2%Under the ECHR’s Article 15, States Parties can deofjom the treaty in times of emergencies thréatgthe life of the
nation “to the extent strictly required by the edgies of the situation”. Deaths resulting fromfiavacts of war will then
not constitute a violation of the Convention. Iftat8 were to rely on the provision, the result widog that IHL would apply
to the conflict at hand, whether it is internatibwa non-international. So far, however, Statesehaot relied on this
provision.

%0 See, e.g.X and Y v. Netherland4985) Series A, No.91 (no possibility for 16 yedd mentally handicapped to bring a
sexual abuse complaint.
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direct involvement of the state could not be dertratesd); and the duty to investigate and where
applicable prosecufé.Immediately below this paper takes up the dutprevent, while the duties
investigate and prosecute are taken up in section 2

Interpreting Articles 2 and 3 of the ECHR, the ERtHas derived several specific positive duties,
including a duty to prevent.

Accordingly, in W. v. United Kingdorif the Commission acknowledged that Article 2 notyonl
mandates repressive measures. Rather, it alsofoalpreventive measures by the authorities, which
can be conceptualized as entailing the proactieeneht of planning, and the reactive element of
intervention in the face of imminent danger to mdividual. InMcCann addressing an anti-terrorist
operation of British special forces against IRApets in Gibraltar, the ECHR held for the firsteim
that already the planning of operations that tleredlhe right to life can fall short of the requiremis

of the Conventiori®

Since then the Court hasAmdronicou and Constantireso confirmed its willingness to examine the
planning and organization of operations of secufitices®* Hence states have to observe due
diligence in planning and organizing their actedti This duty applies no matter whether PMSC
personnel form part of the security forces of aegistate, by for example providing guarding and
protection, or even combat services under a cantrbmwever, as in both cases the conduct of state
organs was at issu&jcCannand Andronicou and Constantinodo not offer reasoning that could
directly apply to conduct of most PMSC personnel.

TheErgi case may offer some support for the position thatositive obligation to plan and organize
is independent of the question of attribution.

. There, the court clarified that the duty to ptgerations includes factoring in the conduct ofdhi
parties without any relationship to the state saglhe targets of security operatiGhStatesa fortiori
have a duty under the Convention to plan any sicoperation that risks to threaten the right te, li
where they hire the third pari§.

A specific duty to prevent violations of the rigtat life by specific operational measures was the
central issue in th®smancase’’ The Court was presented with a teacher infatuaitidone of his
pupils, who later attacked the boy and his fatfibe Court held that, beyond a duty to put in place
effective criminal law to deter the commission ffieases, and law enforcement to back it up. Later
the Court also confirmed that a state may have tg thu take operational measures to protect
individuals whose lives are at risk may aff$@he duty is limited to cases where there is a aeal

31 E.g.,Assenov and Others v. Bulga(iapp. No. 90/1997/874/1086) ECHR 1998-VIII, para 102

32 W. v. United KingdonfApp. No. 9348/81) (1987) Series A, No.121, at {86aling with a case of domestic abuse not
halted by the authorities).

33 McCann and Others v. the United Kingd@App. No. 18984/91) (1995) Series A, No. 3pdra. 213; The majority of ten
judges was faced with a dissent of 9 judges whagléed as to the facts and cautioned against thefusindsight in the
assessment of the state’s decisidhsCann Joint Dissenting Opinion, para. 8.

34 Andronicou and Constantinou v. Cyprispp. No. 25052/94) ECHR 1997-VI 52.

% Ergi v. Turkey ECHR 1998-1V, see also C. DroegBpsitive Verpflichtungen der Staaten in der Eurdgeteen
MenschenrechtskonventiofBeitraege zum auslaendischen oeffentlichen Recht Wioelkerrecht, Springer, Heidelberg
2003), 47-48; A. MowbrayThe Development of Positive Obligations under theofean Convention on Human Rights by
the European Court of Human Riglftuman Rights Law in Perspective, Hart, Oxford 2004

38 McCann supra note 33 and accompanying text.
37 Osman v. United Kingdogipp. No. 23452/94) ECHR 1998-VIII.
%8 |bid., at para. 115.
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tangible risk emanating from a specific person ttoe life of another specific person, and the
authorities knew or should have known of a realiamdediate danger to the victim().

With respect to how narrowly identifiable the dangad victims need to be, the Court held in
Mahmut Kayathat the threatened individual(s) must be idesdifi but did not apply the same
requirement with regard to the “third party” posithgt threaf? but ultimately only referred to the fact
that no investigations into the conduct of coumérerist groups were takéh.In its subsequent
jurisprudence the Court upheld this approach, argia dictum hinted at situations in which society
at large could be in dangér.

In many cases in which the uncontrolled or off-detynduct of contractors poses a danger to the right
to life of individuals or groups, these will not las closely identifiable as the Court deemed it
necessary so far. There is still no positive obicyaof the state elaborated by the Court for teedbit

of the population at large. However, if the Courduld be willing to expand the identification
requirement for potential victims to a locationg.ethe passersby on a crowded marketplace, the
positive obligation to prevent through interventould be very relevant to contractor operatiorse T
duty already covers situations in which organshef hiring state observe or are otherwise alerted to
imminent or ongoing violations of the right to lifby contractors, no matter whether they are
otherwise under the state’s control at the timevan off duty’®

Also Article 3 ECHR is very relevant to PMSC’s adies, for example to interrogation services.
With respect to violations of Article 2, and addvieg the specific situation of detained individyals
the ECtHR has stressed their vulnerable positiograsnds for more extensive duties of the state to
protect their right to life. Here, states are dedigt not only responsible for the actions of thmin
organs, but also have to ensure that these pessensot subject to potentially lethal attacks &t th
hands of third persor8.Specifically, Article 1 taken together with ArticB imposes a positive duty
on the state to protect individuals against abysthiod parties, particularly those who are esgbcia
vulnerable®® with the factors to be assessed including tha aefeell room allocated to an individual
detainee, hygiene, isolation, strip searches, amotigers. Certain practices of interrogation
preparation by contractors reported from Abu-Ghradtuld clearly run afoul of these provisiofis.

In its jurisprudence with respect to detainees alserable individuals whose dignity has to be
preserved, the ECtHR has thus demonstrated itegnkss to assess the circumstances under which
detainees are kept independent of the questiontherthe treatment occurs at the hands of the state
or third parties. Hence, the state cannot retmetid position that any given abuse occurred wititeu
involvement, but has positive duties to check tieainees are ensured their Article 3 rights.

Let me next turn to the duties to investigate, ecose, and punish.

% Ibid., at para. 116.

40 Mahmut Kaya v. TurkegApp. No. 22535/93) ECHR 2000-l1I, at para 86; Ske Akkoc v. TurkeyApp. No. 22947/93
and 22948/93) ECHR 2000-X (presenting parallel figdivith regard to the duty to prevent); see aighi¢ v. Turkey(App.
No. 22492/93) ECHR 2000-II1.

4! |bid., at para. 100.

2 |n Mastromatteoa dangerous criminal had committed murder whiléeawe during his prison term. In dictum, the Court
elaborated that nothing had indicated to the aiitesra “need to take additional measures to endaie once released the
two did not present a dangerdociety: Mastromatteo v. ItalfApp. No. 37703/97) ECHR 2002-VIlI, at para. 76 (éragis
added); see aldBongadze v. Ukrain@App. No. 34056/02) ECHR 2005, at paras. 164-171.

43 Of course, this finding still has to be carefuilyited to the situations where the Convention igliapble.
44 Gezici v. TurkeyApp. No. 34594/97), at para. 49-54.

45 A v. United Kingdon{App. No. 100/1997/884/1096) ECHR 1998-VI, at p&2;. see alsoKalashnikov v. Russiépp.
No. 47095/99) ECHR 2002-VWalaSinas v. LithuanigdApp. No. 44558/98) ECHR 2001-VIIl, para. 102-106.

46 See Kalashnikoysupra note 457alasinas supra note 45, at para. 102.
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2. The Dutiesto Legislate, Investigate, Prosecute, and Punish

In addition to the positive obligation to preveust discussed, the judicial and quasi-judicial bedi
interpreting the International Covenant on CividaRolitical Rights, the American Declaration on
Human Rights, the American Convention on Human Rigénd the European Convention on Human
Rights have all derived positive obligations of #tate flowing from the right to an effective remed
and the provisions protecting the right to life aftdedom from torture or cruel and inhuman
treatment. These duties include a duty to legistateonformity with the respective instruments, as
well as the duties to investigate, prosecute, amsh offenders. | examine these in the following
regarding their relevance to PMSCs providing caersiervices in situations of armed conflict.

A. The International Covenant on Civil and Palitical Rights

Article 2.1 of the ICCPR sets out the obligatiorstite parties to “respect and ensure to all iddisis
within its territory and subject to its jurisdictibthe rights enshrined in the CovendhtWhile only
the wording of the right to life under Article 6 @icitly calls for protection “by law”, Article 2(8®
adds the specific obligation of states to ensue¢ #n effective remedy is available in cases of
violations. The Human Rights Committee (the Comeeitthas consistently expressed the {iahat
every violation of the Covenant triggers this oatign of the State Party under whose power or
jurisdiction the victim was at the time, to provifte an effective remedy. In its General Comment
31, the Committee stated that states have to tigggslative, judicial, administrative, educativedan
other appropriate measures” to fulfill their obligas under the CovenatitAs interpreted by the
Committee, the duties extend to the conduct ofgpeipersons:

The present paper discusses two aspects of thaaptpvide an effective remedy, namely the duties
to legislate on the one hand, and to investigatessgeute and punish on the other.

“International Covenant on Civil and Political RighB# Res. 2200A (XXI). A/6316, 21 U.N. GAOR Supp. (N6) at 52,
U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, Articlél).

48 |bid. Article 2(3) reads as follows:
3. Each State Party to the present Covenant uneésrtak

(a) To ensure that any person whose rights or fmsdas herein recognized are violated shall haveffaative remedy,
notwithstanding that the violation has been coneditty persons acting in an official capacity;

(b) To ensure that any person claiming such a rgnstll have his right thereto determined by compiejudicial,
administrative or legislative authorities, or byyasther competent authority provided for by thealegystem of the State,
and to develop the possibilities of judicial remedy

(c) To ensure that the competent authorities smtirce such remedies when granted.

4 For the discussion on the authority of the promenments of the HRC see, e.g., M. Scheinin, ‘The HuRights

Committee's Pronouncements on the Right to an Bffe®emedy : an lllustration of the Legal Naturehd# Committee's
Work under the Optional Protocol' ifiowards implementing universal human rights : Fawtift for the twenty-fifth
anniversary of the Human Rights Committiighoff, Leiden 2004), M. NowakJN Covenant on Civil and political rights:
CCPR commentar§Engel, Kehl am Rhein [etc.] 2006).

0 UNCHR Basilio Laureano Atachahua v. Pet@ommunication No. 540/1993 1996, at para. 8.3ifgtahat “States parties
should also take specific and effective measurgsduent the disappearance of individuals and bstabffective facilities
and procedures to investigate thoroughly, by an@pate and impartial body, cases of missing asédpmpeared persons in
circumstances which may involve a violation of thght to life.”).

1 UNCHR General Comment No. 31: Nature of the GenezghL Obligation Imposed on States Parties to theeamt 26
May 2004 UN Doc CCPR/C/21/Rev.1/Add.13, at para. 7.

*Zpid.
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1. The Duty to Legislate

The Human Rights Committee has separately analgzaty to legislate with respect to the right to
life and the prohibition of torture or cruel, inhamor degrading treatment or punishment.

Regarding the duty to legislate, as interpretetheyCommittee, the right to life requires that sitete
enact effective private and administrative law tmtect it, and the necessary criminal law
provisions>? This may for example be violated where the lawvedl security forces presumptions of
self-defense where they kill on dufyFor “particularly serious violations of human righincluding

of the right to life, disciplinary or administraivmeasures will not qualify as effective remedtes.

In its General Comment 31, the Committee elaboratethe duty to legislate. As interpreted, the duty
necessitates the creation of an administrativectstre to investigate allegations of violations, evhi
can be violated independently from, or on top & thuty to investigat®. It stressed that remedies
need to take into account special vulnerabilitidgloreover, referring to the conduct of state agents
the Committee has expressed the view that “impedlisn® the establishment of responsibility” such
as immunities, or the defense of having obeyedrsuperders should be removét.

Regarding the prohibition of torture or cruel, infen or degrading treatment or punishment, the
Committee has stressed that states also incuryaallggislate in accordance with Article 7, to

protect both the dignity and the physical and memtegrity of the individual ... through
legislative and other measures as may be necesgaiyst the acts prohibited by article 7, whether
inflicted by people acting in their official capgioutside their official capacity or in a private
capacity>’

The duty is viewed as interrelated with the duttesvestigate prosecute and punish — a necesséry b
not sufficient element of the protection of Artidlaights®® General Comment 31 also underscores the
approach of the Committee that extends the dutledeslate in conformity with the Covenant to
Article 72

%3 Article 6.1 reads as follows: “1. Every human liehas the inherent right to life. This right sHaél protected by law. No
one shall be arbitrarily deprived of his life.” ICCP&ipra note 4.

“Every human being has the inherent right to [fais right shall be protected by law. No one shellarbitrarily deprived of
his life”. See also, Concluding Observations of Heman Rights Committee, Philippines, U.N. Doc. CCPR/G@®FAL
(2003), para. 8.

% UNCHR Pedro Pablo Camargo v. Colombhi@ommunication No. 45/1979 1985, at para. 13.3igtahat “Inasmuch as
the police action [resulting in the death of Mrsafid Fanny Suarez de Guerrero] was made justifiabl@ matter of
Colombian law by Legislative Decree No. 0070 of a@uhkry 1978, the right to life was not adequatebtgrted by the law
of Colombia as required by article 6 (1).”).

SSUNCHR José Vicente and Amado Villafafie Chaparro, Luis NefoolTorres Crespo, Angel Maria Torres Arroyo and
Antonio Hugues Chaparro Torres v. ColombiZCommunication No. 612/1995 14 June 1994 UN Doc
CCPR/C/60/D/612/1995, at para. 8.2.

%6 UNCHR General Comment 31, Nature of the General L&gdibation on States Parties to the Covenant,asopte 7, at
para. 15.

*Ibid., at para. 15 (“...remedies should be approgljaadapted so as to take account of the speciaérability of certain
categories of persons, including in particulardtah.”).

%8 |bid., at para. 18.

%9 UNCHR General Comment No. 20: Replaces general comeancerning prohibition of torture and cruel tneent or
punishment (Art. 7) 10 March 1992 UN Doc HRI/GEN/1vReat 30, at para. 2.

% |bid., Article, para. 8; 14.

®1 UNCHR General Comment 31, supra note 7, para. 8Qtmemittee found that “[lhe Covenant itself envisage some
articles certain areas where there are positivegatibns on States Parties to address the actvitfeprivate persons or
entities. ... It is also implicit in article 7 thatees Parties have to take positive measures toreetisat private persons or
entities do not inflict torture or cruel, inhumandegrading treatment or punishment on others witéir power”).
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The duty to legislate under the ICCPR constitutesohligation of conduct. Some clear lines can
however be drawn. Where states fail to provide rmems to ensure that PMSC personnel violating
the right to life or act in violation of Article hy for example, torturing a detainee, will be sabjto
criminal sanctions, they violate their obligatiomsder the Covenant. States hiring PMSCs have to
enact appropriate legislation that ensures thatractors can be effectively prosecuted for such
violations in the host state or in their own justisystem to comply with the ICCPR. Where the
judicial system of the host state cannot be expectgrovide an effective forum, as will often Ihe t
case in a theater of conflict, the hiring statd have to ensure the reach of its own justice systa

any event, affording contractors immunity from thest states justice system (as was the case for
contractors in Irag during the coalition occupafjowhile at the same time not ensuring that an
alternative forum is available, violates the dutydgislate in conformance with the ICCPR.

Let me now turn to the duty to investigate, prosecand punish.

2. The Duty to Investigate, Prosecute and Punish

The Human Rights Committee has held that states teagreate administrative mechanisms to ensure
prompt investigations of alleged violations, andtth failure to investigate can in itself consétat
violation of the Covenarit. Similarly, states have a duty to prosecute whevestigations substantiate
allegation$? A failure to do so can constitute a separate tiimieof the Covenarft: as can amnesties
or certain defensés.The approach thus expressed by the Committee pégméts reasoning in
country report€ and individual complaint¥.

Moreover, the Committee has emphasized the stdt#is in accordance with article 2, paragraph 3
(a), of the Covenant, to provide an effective reynéalcluding a thorough and effective investigation
producing adequate informati6hSimilarly, the Committee has highlighted the dafystates under

article 2.3 “to provide the victim and the authathaan effective remedy” through investigation, and
prosecution of those responsible, irrespective mhesty laws’ The Committee has repeatedly
emphasized that the ICCPR does not ground an dhdibiright to the prosecution of another

%2 |bid, at para. 8 and 15; see also, UNCHR General GarhiNo. 06: The right to life (art. 6) 27 July 198 Doc
CCPRI/C/21/Rev.1 (statininter alia, that states should take specific and effectivaguees to prevent the disappearance of
individuals and establish effective facilities aptbcedures to investigate, thoroughly cases ofingsand disappeared
persons in circumstances that may involve a viotadf the right to life).

8 |bid., at para. 18.
® |bid.
% |bid.

® UNCHR Concluding Observations of the Human Rights Cdtemi Russian Federation 2003 (denouncing the éaibéir
Russian authorities to investigate, prosecute, amdsp violations ofinter alia Articles 6 and 7 in connection with its
military operations in Chechnya); UNCHR Concluding &Wations of the Human Rights Committee, Congo 200004
CCPR/C/79/Add.118, at para 8 (expressing concern atheut’ information provided on summary and extrajiali
executions, disappearances and arbitrary arresdtsletientions carried out ... not only by the armeadde but also by the
militias and other paramilitary groups, as wellbgsforeign soldiers, in violation of articles 6,and 9 of the Covenant”);
UNCHR Concluding Observations of the Human Rights CotamitUNCHR Concluding Observations of the Human Rights
Committee, United Kingdom of Great Britain and North&eland 2001 UN Doc CCPR/CO/73/UK, at para. 8 (figcthat
murders of persons (including human rights defes)der Northern Ireland should be investigated iredeently and
comprehensively, and the persons responsible afeetprosecuted, especially where “allegations eblvement and
collusion by members of the State party's sectwityes, including the Force Research Unit, remanesolved”).

67 UNCHRMT. S. Jegatheeswara Sarma v. Sri LanRammunication No. 950/2000 2003 UN Doc CCPR/C/78D/2000,
at para. 11; UNCHRBasilio Laureano Atachahua v. PeruCommunication No. 540/1993 1996 UN Doc
CCPR/C/56/D/540/1993;

S8UNCHR Mr. S. Jegatheeswara Sarma v. Sri LanRammunication No. 950/2000 2003 UN Doc CCPR/C/78/D/2800,
at para. 11.

% UNCHRBasilio Laureano Atachahua v. Per@ommunication No. 540/1993 1996 UN Doc CCPR/C/564D/5993.
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individual by the stat€ However, states have a duty to investigate thdriyuglleged violations of
human rights, and to criminally prosecute, and whappropriate punish the perpetrators of the
violations!* The duty to prosecute and punish “applies a foriipcases in which the perpetrators of
such violations have been identified’As a minimum, states thus have to launch an iigen of
they are informed or otherwise become aware ofjatleviolations of the right to life, where theylfai
to take any such measures or delegate the invistig® the contractors themselves without result,
the duty will be violated.

The prohibition of torture in Article 7 of the IC&Pdoes not contain an explicit duty to investigate,
prosecute and punish. However, it is argued coimnge that the duty to ensure the rights contained
in the Covenant extends these duties in principlalk of them. Moreover, Article 2.3 allows the
interpretation that remedies have to be made daileven where the state was not the author of the
respective violatiod® Moreover, in its General Comment 20 on the praioibi of torture, the
Committee extends the duty to investigate, progeaud punish to persons “acting in their private
capacity”’* In Cabal and Bertran v. Australia the Committee held that “contracting out to the
private commercial sector of core state activitigsch involve the use of force and the detention of
persons76does not absolve a state party of itsatiigs under the Covenant, notably under Articles 7
and 10™.

The Committee stressed also that domestic law dnggadvide vehicles to file claims for abuse of
article 7 rights. Complaints are to be investiggissmptly and impartially Amnesties are viewed to
be “generally incompatible” with this duf§,and extends to the investigation of crimes of ranér
regime’® The duty to investigate, prosecute and punistiepp fortiori where the perpetrators have
already been identifiel.

The Committee has already elaborated on the duipvestigate, prosecute and punish in several
country reports, for example in its Concluding Qliagons on the situation in Sri Lanka, both in 200
and 1995. The Committee specifically noted ... tHigations of “torture, abduction and illegal
confinement”, as well as intimidation of witnesdesd to be investigated, and where applicable

" UNCHR, Arhuaco v. ColombiaCommunication No. 612/1995, 29 July 1997, CCPR/C/@I2/1995, para. 8.8.
™ Ibid.

2 bid.

3 Nowak, supra note 49, at 39-40, para. 20.

" UNCHR General Comment No. 20, supra note 7. “It esdhty of the State party to afford everyone prigecthrough
legislative and other measures as may be neceagaityst the acts prohibited by article 7, whethéicted by people acting
in their official capacity, outside their officiglapacity or in a private capacity”; See also, UNCBIRnco v. Nicaragua
Communication No. 328/1988 1994, at para. 10.6 ([regaGeneral Comment No. 20).

S UNCHRMr. Carlos Cabal and Mr. Marco Pasini Bertran v. Augia, Communication No. 1020/2001 2003, at para. 7.2.

" n the specific case, the Committee addresseddhwlaint of two individuals who had been arrestedAustralia, and

placed into confinement at the privately-run de@mtenter at Port Philip Prison. At the basish&it complaint was the fact
that they were placed in a unit with common prisespnand occasionally detained at Port Philip Prisbay were neither
segregated nor treated separately from highly dangeconvicted prisoners. Moreover, they were ralyi shackled during
transports, and on one occasion placed for some tiigether in a cage-like structure that only afldwone of them to sit
while the other had to remain standing. The Commiftbeind no violation of Article 7 as the petitioadrad provided proper
justification for the treatment, with the exceptiofithe cage incident, which it found to have cdntad a violation of

Article 10.

" UNCHR General Comment No. 20, supra note 7, at fidra.
8 |bid., at para. 15; see also, UNCH®driguez v. UruguayCommunication No. 322/1988 1994, at para. 12.4.
UNCHR Rodriguezsupra note 78, at para. 12.3.

8 UNCHR José Vicente and Amado Villafafie Chaparro, Luis NejpolTorres Crespo, Angel Maria Torres Arroyo and
Antonio Hugues Chaparro Torres v. Colomb@ommunication No. 612/1995 14 June 1994, pa&. 8.
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prosecuted, and punish&dSimilarly, it called on Congo to investigate inteia violations of Article

7 by armed forces, as well as paramilitaries arlifiasi, and to bring the perpetrators to jusfice its
Concluding Observations on Russia it found thatstia¢ée should ensure that violations of Article 7,
among others, are not committed with impunity jureor de factd.®

In individual complaints under the Optional Protpdbe Committee has applied the same reasoning.
Already in 1981, in Lopez-Burgd$,addressing the torture of a Uruguayan nationahidet by
Uruguayan special forces on Argentinean soil vhighfielp of Argentinean paramilitaries, it foundttha
the state had a duty to investigate Article 7 \iotss®® even if they were committed by its agents
outside the national territof%.In Rodriguez v. Urugug$/ the author and victim of the abuses chose to
focus on the duty to investigate, prosecute andspumather than the violations of Article 7 proper
He had suffered extreme acts of abuse includirigr®by (soiled) water, electric shocks, and haggin
by his arm$?

With respect to abuse in detention, the Committesedtressed that the duty to investigate ariséeat
point the state is made aware of the allegatioren & these allegations may not be formally retelc
in later proceedings (in the specific case trapssof domestic proceedings were lackifig).

From this extensive treatment, several basic ceiahs can be drawn: specifically regarding thetrigh
to life, states have to conduct thorough and dffecinvestigations of alleged violations. These
procedures have to be conducted quickly, and aflgms responsible brought to justice. Amnesties or
immunities violate the Covenant, and especially mhthe perpetrators of violations have been
identified, investigation, and where appropriatesgcution and punishment have to follow. States are
thus not free under the ICCPR to leave violatiohthe right to life to the disciplinary system difet
contractor they hired, even if the contractor o @ane.

Also the prohibition of torture in Article 7 of tHECPR extends to the actions of private individual
and specifically those of coercive service contectComplaints are to be investigated promptly and
impartially, and can thus also not be left to thdSZ itself. The duty to investigate, prosecute and
punish applies a fortiori where the perpetratorsehalready been identified, and amnesties or
immunities cannot shield contractor personiiéle state has to observe due diligence in its tsffor
investigate, prosecute and punish violations bytreators to which it is alerted and to which the
ICCPR appliesYet, there is no need for a formal complaint tdbaught.

To discharge their obligation of due diligence, they to investigate, prosecute, and punish thus
constitutes an obligation of conduct a minimumesddtave to ensure, as a minimum, that beyond their
duties to provide for a basic legislative and adstiative structure and penal laws already disaljsse

81 See, e.g., UNCHR Human Rights Committee, CommentsidraSka 1995 UN Doc CCPR/C/79/Add.56.
82UNCHR Concluding Observations of the Human Rights CotemitCongo, supra note 66, paras. 8, 12.

8 UNCHR Concluding Observations of the Human Rights Cdtemi Russian Federation, supra note 66.

8 UNCHR Sergio Euben Lopez Burgos v. Urugu@pmmunication No. R.12/52 (6 June 1979) 1981.

8 |bid., at para. 11.3 (noting that “[tf]he Statetpashould have investigated the allegations in ataace with its laws and
its obligations under the Covenant and the Opti®matocol.”).

%sergio Euben Lopez Burgos v. Urugu@ypra note 84, at para. 12.1 - 12.3, (famousl§ing that “it would be
unconscionable to so interpret the responsibilitgar article 2 of the Covenant as to permit a Spatty to perpetrate
violations of the Covenant on the territory of aretBtate, which violations it could not perpetrateits own territory.”).

87 UNCHR Rodriguezsupra note 78.
8 |bid., at para. 2.1.

8 UNCHR Mr. Abduali Ismatovich Kurbanov v. Tajikista@ommunication No. 1096/2002 2003, at para. 7.4; aso,
UNCHR José Luis Garcia Fuenzalida v. Ecuad@ommunication No. 480/1991 1996, at para. 9.Adifig that the failure
to investigate the circumstances of a prisonerliebwound sustained in custody constituted a viotaof his rights under
Article 7 of the Covenant).
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complaint mechanisms are in place by which viotaioan be brought to their attention. To that ¢ffec
it will not suffice to have the duties of reportingst with the contractor itself. Rather indeperiden
structures for formal complaints with the hiringitgt have to be in place. Examples would include a
clearly identified and publicized office in chargé complaints. Similarly, a hotline for reports of
abuses could be relied on. In any event, the histatge has to investigate any credible allegatibat
come to its attention, whether formal or not. Hengbere a state fails to investigate allegations
outright, or fails to provide meaningful accessladge complaints against contractors it will have
violated its international obligations. On the athand, where such mechanisms exist, and a diligent
investigation does not substantiate allegationsdoes not lead to arrests, the state will have
discharged its duty.

B. The Inter-American System

Also the Inter-American Commission on Human Riglrtd the Inter-American Court of human rights
have derived duties to legislate, investigate, geote, and punish under the Inter-American system.

1. The Duty to Legislate

Article 2 of the American Convention on Human Rgjhgntitled “Domestic Legal Effects” contains
an explicit duty of states to legislate in accomawith the Conventiotf.Moreover, “other” measures
listed in Article 2 already ground the further dtyinvestigate, prosecute, and punish, and Arfifle
of the American Convention specifically enshrineggat of the individual to effective recourse to a
court or tribunal for violations of fundamentalig®

The duty enshrined in Article 2 of the ACHR obligat states to legislate in accordance with the
Convention may ground the argument that statesotasimply tolerate if contractors violating the
right to life and the prohibition of torture due tbe limited reach of existing laws. The duty
constitutes an obligation of conduct. Yet, at aimum, where states fail to take any steps that PMSC
personnel violating the right to life or act in kabon of torturing a detainee, can be not onlyjscied

to disciplinary and administrative measures, bwgoato criminal sanctions, they violate their
obligations under the Covenant. This duty entdib states hiring PMSCs in situations where the
ACHR is applicable have to enact appropriate latjiizh that ensures that contractors can be
effectively prosecuted for such violations in thasthstate or in their own justice system. Where the
judicial system of the host state cannot be expetctgrovide an effective forum, as will often et
case in a theater of conflict, the hiring statd wéve to ensure the reach of its own justice systa

any event, the enactment of legislation inconsisteath this obligation constitutes a direct viotati of

the ACHR Thus, to afford contractors immunity from the hsisites’ justice system (as was the case
for contractors in Iraq during the coalition occtipa) while at the same time not ensuring that an
alternative forum is available would, as was theecander the ECHR, also violates the duty to
legislate in conformance with the ACHR.

2. The Duty to Investigate, Prosecute, and Punish

The Inter-American Commission on Human Rights (IAG€R) has in numerous country reports
consistently found that the right to an effectieanedy implies a duty of the state to investigate,

% American Convention on Human Rights, O.A.S.TreatyeSeNo. 36, 1144 U.N.T.S. 123, Article 2.
% |bid., Article 25.

92 See, e.g.Case of theMapiripAn Massacre v. Colomhidnter-American Court of Human Rights Series C No (B3
September 2005 ), Separate opinion of Judge A.Ac&mTrinidade, at paras. 6-7.
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prosecute and punish violatiofisThe IACtHR for its part has developed a rich jorigience on the
subject, holding consistently that the state hastestigate “every situation involving a violatiah
the rights protected by the Conventidf” This duty extends to violations committed by indiuals
not attributable to the stat2and will be violated if they go uninvestigateduwpunished?® In fact,
the Court even hints at possible responsibilityebdasn complicity of the state where it failed to
investigate” While this duty is not strict, in the sense that aevery investigation that does not yield
results will give automatically rise to a violatioh the ACHR, investigations are to be undertakgn b
the state, even without private initiati¥eThe duty to investigate continues until the cirstances of
the violation are clarified, possibly even whensgrcution and punishment are no longer posSible
(e.g. where the perpetrators are confirmed to kizad).

In its subsequent jurisprudence, the IACtHR hagimely emphasized the duty of States Parties to
investigate, prosecute, and puni$hFailure to comply with the duty to investigatepgecute and
punish results also in a violation of Article 1¢ifithe Convention®*

Violations of the duty to investigate, prosecuted @unish leading to impunif{? are viewed by the

Court to foster “chronic recidivism of human right®lations, and total defenselessness of victims

and their relatives™®® Hence, amnesties are incompatible with the duiptestigate, prosecute, and

% Report on the Situation of Human Rights in The Repulfl Nicaragua, Inter-Am. C.H.R., OEA/Ser.L/V/I1.5Boc. 25

(1981); Report on the Situation of Human Rights imt&mala, Inter-Am. C.H.R., OEA/Ser.L/V/11.61, Doc. #¥k. 1 (1983);

see also, Report on the Situation of Human Rightdaditi, Inter-Am. C.H.R., OEA/Ser.L/V/Il.74, Doc. ®v. 1 (1988);

Report on the Situation of Human Rights in Haitielkfm. C.H.R., OEA/Ser.L/V/II.77, Doc. 18 rev.1 (199at para. 180,
263 (criticizing ineffective investigations); Repant the Situation of Human Rights in the PeruviaseSof Cayara, Inter-
Am. C.H.R., OEA/Ser.L/V/11.83, Doc. 32 rev. (1993)p@ 32 rev. (1993), at para. 48.3.

% See, e.gVelasquez Rodriguez Cagedgment of July 29, 1988, Inter-Am Ct. H.R. (&rNo. 4 (1988) at para 187.

% Velasquez Rodriguez Caskidgment of July 29, 1988, Inter-Am Ct. H.R. (3&r.No. 4 (1988) at para, at para. 172;
Bulacia, Inter-American Court of Human Rights Series C No (I8®September 2003), at para. 111.

9 Velasquez Rodriguez Caseipra note 95, at para. 176; see d&mjinez Cruz Casdudgment of January 20, 1989, Inter-
Am. Ct. H.R. (Ser. C) No. 5 (1989), para. 187.

97VeIé\squez Rodriguez Cassupra note 95, para. 177; see aldoginez Cruzsupra note 96, at para. 188.

% See, e.g.Bulacigsupra note 95, at para. 11Rian Humberto Sanchelnter-American Court of Human Rights Series C
No 99 (7 June 2003), at para. 132.

% Velasquez Rodriguez Cassupra note 95, at para. 1&lgdinez Cruzsupra note 96, at para. 191.

109carpio Nicolle Case, Order of the Court of June 4, 5,98ter-American Court of Human Rights Series E N@! June
1995), at op. para. ColotenangoInter-American Court of Human Rights Series E Nb &y 1997), at op. par&Castillo
Péaez Inter-American Court of Human Rights Series C No(3November 1997), at para. 9®aniagua Morales|nter-
American Court of Human Rights Series C No 37 (8 Mdrgé8), at op. para. ®lake Casg(Interpretation of Reparations
Judgment) (Article 67 American Convention on Humagh®s), Inter-American Court of Human Rights SerieNl&C57 (1
October 1999), op. para. Bl Caracazo Inter-American Court of Human Rights Series C Nd BBNovember 1999), at op.
para. 3;Cantoral Benavidesinter-American Court of Human Rights Series C No(88 August 2000), at op. para. 12;
Barrios Altos,Inter-American Court of Human Rights Series C No 5 flay 2001), at op. para. Blyrna Mack Chang
Inter-American Court of Human Rights Series C No 128 lovember 2003)Bulacig supra note 95, at para. 12lljan
Humberto Sanchesupra note 98, at para. 1¥5jeblo Bello Massacrdnter-American Court of Human Rights Series C No
143 (31 January 2006), operative para@pez Alvarez141 Series C No (1 February 2006), at op. parBal#leén-Garcia,
Inter-American Court of Human Rights Series C No 1BAril 2006), at op. para. 6 — Betention Center of Catjdnter-
American Court of Human Rights Series C No 150 (5 20§6), at para. 136 et seq., op. par&étyellon-Garcialnter-
American Court of Human Rights Series C No 152 (21te&3eber 2006) (, at op. para.l8jango Massacrednter-American
Court of Human Rights Series C No 148 (1 July 2006pasa. 402; Inter-American Court of Human Righta Rochela
Massacre Inter-American Court of Human Rights Series C No 83May 2007), at op. para. 9.

101 cantoral Benavidednter-American Court of Human Rights Series C Nq#®August 2000), at para. 104.
192 For a definition of impunity by the Court s@ylacio, supra note 95, at para. 120.
103 paniagua Moralesinter-American Court of Human Righ&eries C No 37 (8 March 1998), at para. 173.

13



Carsten Hoppe
punishi® and existing laws to that effect may have to bheeaéed'® Similarly, undue delays or
suspensions can also violate the dfity.

Where the appropriate structures are lacking, staiest in accordance with Article 1(1) and Artidle
(right to life) “adopt any measures that may beessary to create an adequate statutory framework to
discourage any threat to the right to life; to blsa an effective system of administration of jcest
able to investigate, punish and repair any depdmatf lives by state agents, or by individualsg 4o
protect the right of not being prevented from asd@sconditions that may guarantee a decent life,
which entails the adoption of positive measurgsréwent the breach of such right””

The investigation into the alleged violations cannemain the mechanical execution of routine
formalities, rather the state “must demonstratéithaas conducted an immediate, exhaustive, genuin
and impartial investigation” and has to prosecui punish the offendefé’

Moreover, where the state had at one point cloagr@oover the victims, the burden of proof shifis
the state as to the whereabouts of disappearedidodis, and proper investigations have to be
taken'® In addition, the Court has specified guidelines fbe investigation of extralegal
executions?® Lastly, states parties to the Inter-American Coie® against Torture have an
additional specific duty to investigate and purtisfiure, as well as to enact the required legtati
under Articles 1, 6 and 8 of that instruméit.

How do the duties to legislate, investigate, pragecand punish contained in the ACHR impact the
responsibility of states hiring contractors to pdev coercive services in theaters of conflict and
occupation? The IACtHR has recognized a broad diistates to investigate all violations of rights
granted in the ACHR. Where the ACHR applies, thenbi state will have to investigate alleged
violations of contractors even where their condsatot attributable to it, independent of the seavi
they provide''® In addition, the state will have to initiate suiclestigations as soon as it becomes
aware of them, even without private complaititsWhere the state did not exercise due diligence, an
such violations go uninvestigated or unpunisheel state will be in breach of the ACHE.

In a conflict to which the ACHR applies, immunitigsch as those granted to contractors of the United
states in Irag, would violate the Conventidhand any state operating with coercive service
contractors not otherwise subject to jurisdictioowd need to create a statutory framework to

104 Barrios Altos,Inter-American Court of Human Rights Series C No NIy 2001), at para. 41- 4Bulacio, supra note
95, at para. 117-11&aesar v. Trinidad and Tobagtmter-American Court of Human Rights Series C No 1PB flarch
2005), at para. 1Ttuango Massacrednter-American Court of Human Rights Series C No 8uly 2006), at para. 402.

105 servelldn-Garcialnter-American Court of Human Rights Series C No (B2September 2006), at op. para 8.
108 See, e.g.Juan Humberto Sancheat para. 131.

107 sawhoyamaxa Indigenous Communltyter-American Court of Human Rights Series C No {26 March 2006), at,
para. 152-153.

108 Cantoral Benavidessupra note 101, at para 1Bdlacig supra note 95, at para. 1T2an Humberto Sanchesupra note
107, at para. 144.

109 Barrios Altos supra note 113, at paras. 135-1B6lacio, supra note 95, at paras. 141-1M2jra Alegria Inter-American
Court of Human Rights Series C No 20 (19 January 1%@%ara. 65.

119 3yan Humberto Sanchesupra note 98, at para. 127-128.

11 Inter-American Convention to Prevent and Punishufer O.A.S. Treaty Series No. 67, entered intoddfeb. 28, 1987,
reprinted in Basic Documents Pertaining to Human Righ the Inter-American System, OEA/Ser.L.V/11.88c.6 rev.1 at
83 (1992); see als@antoral Benavidessupra note 101, at para 104.

12 yelasquez Rodriguez Cassupra note 95, at para. 1 Bjlacio, supra note 95, at para. 111.

113 5ee, e.gBulacig supra note 95, para. 11Rian Humberto Sanchesupra note 98, at para. 132.
114Velélsquez Rodriguez Casepra note 95, at para 176; see amjinez Cruzsupra note 96, at para. 187.
15 Caesar v. Trinidad and Tobagsupra note 104, at para. lffrango Massacressupra note 100, at para. 402;
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discourage violations and to put in place an effecsystem of justice to investigate prosecute and
punish thent®

Especially relevant to interrogation and detentomtractors, the burden of proof is reversed as to
investigating the whereabouts of individuals wheagipeared after having been taken into custddy.

C. The European System

Also the European Convention on Human Rights asrpn¢ted by the European Court of Human

Rights (ECtHR), contains positive obligations tovdstigate, prosecute, and punish that can be
relevant to states contracting with PMSCs for thevision of coercive services in the context of

armed conflict.

The ECtHR does not analyze a separate duty toldégigather the Court has addressed the issue in
terms of the right to an effective remedy undeiicdet13 of the ECHR. The ECtHR has progressively

developed the duties to investigate, prosecutepanished in separate strands of jurisprudence with
respect to the right to life and the prohibitionafture.

Starting withMcCann'*® the ECtHR has consistently held that the obligat@protect the right to life

under Article 2 of the Convention, together witk thuty under Article 1 to “secure to everyone withi
[its] jurisdiction the rights and freedoms definied[the] Convention”, implies that there should be
“some form of effective official investigation whemdividuals have been killed as a result of the us
of force.”™ The duty to investigate violations of Article 2rien-derogable even in armed conffct.

Compensation without investigation does not satiséystate’s obligation to investigate, prosecuit a
punish under the ECHE® The state has to investigate allegations of \imfet of the right to life
brought to its attention, even absent a formal damp'®* The purpose of the investigations is to
ensure the protection of the right to life throufie domestic legal norms, and “in those cases
involving state agents or bodies to ensure theaowactability for deaths occurring under their
responsibility.**® The state has to ensure that the investigatiarpiglucted independent§ and
promptly executed, and effectiVe.Of course this is an obligation of conduct, or ngeaather than

118 sawhoyamaxa Indigenous Commupiityer-American Court of Human Rights Series C No (28March 2006), at para.
152-153.

117 velasquez Rodriguez Casaipra note 95, at paras. 135-18&dinez Cruzsupra note 96, at paras. 141-18&ira
Alegria, supra note 109, at para. 65.

118 McCann and Others v. the United Kingd¢fpp. No. 18984/91) (1995) Series A, No. 324, aiep 161.

119 Kaya v. Turkey(158/1996/777/978), at para. 105; for reiteratiofi this formulation see als®jmurtas v. Turkey(App.
No. 23531/94) ECHR 2000-VI , at para. &y v. Turkey(App. No. 24396/94), at para. 113fan Bilgin v. Turkey(App.
No. 25659/94) ECHR 2001-VIII, at para. 14%deniz and Others v. Turké&xpp. No. 23954/94), at para. 98ayeva and
Others v. RussiéApp. No. 57947/00, 57948/00 and 57949/00), aapad8;Bitiyeva and X v. Russi@pp. No. 57953/00
and 37392/03), at para. 144ngelova and lliev v. Bulgari@App. No. 55523/00) ECHR 2007-, at para. 94.

120 aAkpinar and Altun v. TurkefApp. No. 56760/00) ECHR 200%ayeva and Others v. Rusgiapp. No. , para. 215-225;
see alsoYaya v. TurkeyApp. No. 63/1997/847/1054) ECHR 1998-VI, at parat.10

121 Bazorkina v. RussiéApp. No. 69481/01), at para. 11&kpinar and Altunsupranote 120, at para. 57.

122 5ee, e.g.Angelova and llievsupra note 119, at para. 9&incisoy v. TurkeYApp. No. 26144/95) , at para. 76-77; see
also,Bazorkina supra note 121, at para 11Ran v. Turkey(App. No. 22277/93) ECHR 2000-VIl, at para. 63.

12 Bazorking supra note 121, at para. 117.

124 McShane v. the United KingdofApp. No. 43290/98) , at para. 95; see aBazorkina supra note 121, at para. 118;

Guleg v. TurkeyApp. No. 21593/93) 1998-1V 80, at para. 81-8&ur v. TurkeyApp. No. 21594/93) 1999-11l, at para. 91-

92; Ramsahai and Others v. the Netherlai@dpp. No. 52391/99) ECHR 200Seavuzzo-Hager and Others v. Switzerland
(App. No. 41773/98) , para. 8kayeva and Others v. Russsapra note 120, at para. 210.

125 See, e.g.Osmanglu v. Turkey(App. No. 48804/99), at para. 88ngelova and llievsupra note 120, at para. 93ayeva
and Others v. Russigupra note 120, at para. 2B&pinar and Altunsupranote 121, at para 58&azorkina supra note 121,
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result™®® Hence, the state has to take all reasonable stepi#able to investigate the alleged
violation*” including, where applicable, eyewitness testimBfyforensic evidenc&’ and

autopsies?® among others.

There also has to be an element of public scrutinthe investigation§®* Any deficiency in the
investigation which undermines its ability to edistbthe cause of death or the person responsitile w
risk falling below this standard?

In the specific case of the disappearance in fifedtening circumstances (such as a civil war) of
persons last seen in the custody of state agergs gise to a duty to investigate aris&s.

The ECtHR does not specifically identify dutiesptesecute and punish flowing from Article 2 of the
Convention. However, the ECtHR has interpreted chetil3 of the Convention (the right to an
effective remedy), to the effect that required stigations must be able to assess whether the force
used in such cases was or was not justified icilcemstance$® and to lead to the identification and
punishment of those responsibf2Hence, combining Article 2 with Article 13, the QR derived a
duty to prosecute alleged violations of Article drgy beyond the duty to investigate flowing dirgctl
from article 2.

The duty to investigate violations of the rightlife under the ECHR extends to cases perpetrated by
individuals not attributable to the state such BSE personnel*®

The ECtHR may have also derived a duty to invewiffawing directly from Article 3, but does not
analyze it separately’ Instead, the Court routinely analyzes a duty testigate alleged violations of
the prohibition of torture by relying on Article 1®e ECHR right to an effective remet.

(Contd.)
at para. 119Yasa v. Turkey(App. No. , at para. 102-10&akici v. Turkey(App. No. 23657/94) ECHR 1999-1V, at para. 80,
87, 106; Tanrikulu v. Turkey(App. No. 23763/94) ECHR 1999-1V, at para. 108ahmut Kaya v. TurkeyApp. No.
22535/93) ECHR 2000-1l , at para. 106-10/Shanesupra note 124, at para. 97.

126 see, e.g.Psmanglu, supra note 125, at pa@8; Angelova and llievsupra note 120, at para. 95ayeva and Others v.
Russia supra note 120, at para. 2BBzorking supra note 121, at para. 118.

12lSee, e.g.Angelova and llievsupra note 120, at para. 95ayeva and Others v. Russiaupra note 84 , at para. 211;
Bazorkina,supra note 121, at para. 118.

128ge¢, e.gAngelova and llieysupra note 120, at para. 9gnrikulu v. Turkeysupra note 90.
129 gee, e.gAngelova and llieysupra note 120, at para. @il v. Turkey(App. No. 22676/93), at para. 89.

1305ee, e.gAngelova and llieysupra note 120, at para. ®&lman v. TurkegApp. No. 21986/93) ECHR 2000-VII, at para.
106.

Blgee, e.glsayeva and Others v. Russgupra note 120, at para. 2MgShanesupra note 124, at para. 98.
132 Bazorking supra note 121, at para. 118.

133 Cyprus v. TurkeyApp. No. 25781/94) ECHR 2001-1V , at para. 132; akse, Tas supra note 119, at para. 68-68an
Bilgin supra note 119, at para. 142-1#kdeniz and Others v. Turkeysupra note 121, at para. 90-@8%manglu, supra
note 125, at para. 90.

134 3ee, e.gKaya v. Turkeysupra note 119, at para. 87;

135 pid., at para. 106-10®gur v. Turkeysupra note 124, at para. 88tcKerr v. the United KingdortApp. No. 28883/95)
ECHR 2001-Ill , at para. 121.

13 Osmanglu, supra note 125, at para. 87; see alsmelova and llievsupra note 120 , at para. 98; see Bidak v. Turkey
(App. No. 20764/92) ECHR 2000-V, at para. 1B&yeva and Others v. Russgupra note 120, at para. 20@ya v. Turkey
supra note 90, at para. 100; see dlsmsi Onen v. TurkefApp. No. 22876/93) , at para. 8@jingor v. TurkeyfApp. No.
28290/95) , at para. 67.

137 while the language of case in which the issue ddity to investigate violations of Article 3 arigimut of Article 3 itself
does not exclude such a duty, neither does onedfiedt confirmation for it. For an example of thEtHR sidestepping the
issue seeBazorkina supra note 121, at para. 134-136; see/lkgonar and Altunsupra note 121, at para. 88.

138 See, e.gBazorking supra note 121, at para. 161-165.
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According to the ECtHR, Article 13 thus implies atyl to investigate on the part of the state
extending to both the right to life, and the praindim of torture. The implicit duty to investigate
violations of Article 3 was recognized by the ECthitRAksoy where the Court stated that “where an
individual has an arguable claim that he has beemred by agents of the State, the notion of an
‘effective remedy’ entails ... a thorough and effeetiinvestigation capable of leading to the
identification and punishment of those responsdid including effective access for the complainant
to the investigatory procedure”; the Court cleatigted “such a requirement is implicit in the notas

an ‘effective remedy’ under Article 13%?

Similar to the duty under Article 2, the state kmg®ngage in a “thorough and effective investigatio
capable of leading to the identification and pumisht of those responsibl&” If the investigation
into the violation of the right to life remains ffective, this may at the same time ground a viotat
of the Article 13 duty to investigate alleged viidas of Article 3 based on the same fdéts.

The Court has also applied this approach to cirtamegs not reaching the ECHR’s threshold of
torture, but qualifying as inhuman or degradingitmeent'*?

While the Court has not explicitly stated whethwes tluty to investigate violations of Article 3 ism
derogable even in armed conflict, one would exgeabbservations regarding Article 2 to apply with
equal force to violations of Article 3.

As we have seen, the ECtHR has interpreted the €ion to give rise to 1) a duty to investigate
violations of the right to life flowing directly &m Article 2; 2) a duty to investigate violationktbe
right to lifeandthe prohibition of torture, flowing from Article3l(the right to an effective remed/}:
and 3) a duty to prosecute and punish that appdielsoth violations of the right to life and the
prohibition of torture, which is implied in the guto investigate flowing from the Article 13 rigtd

an effective remedy, which mandates an investigatapable to ensure the “identification and
punishment of those responsibfé®.

In sum, where the Convention applies, it is evideotn the above analysis that states will have to
investigate alleged violations of the right to g contractors, no matter what coercive serviey th
provide. As we have seen, even the acts of combatractors would have to be investigated,
whenever individuals have been killed as a redulh® use of force, or treated in violation of Até

3. Moreover, for example the practice of the Unitedt&t in Iraq to compensate victims without
publicized investigation would not conform to th€HR* The investigations confirming to the
ECHR cannot be executed by the contractors theesebr contractors within the same company, to
ensure that independence is not compromised.doustful whether an investigation by contractors
could ever qualify as an official investigation endhe ECHR. While the obligation is one of conduct
even in a theater of conflict the state has to tdkeeasonable steps available to investigatalieged

139 Aksoy v. Turkey(App. No. 21987/93) ECHR 1996-VI 26, at para. 98e s#so, Tekin v. Turkey(App. No.
52/1997/836/1042) ECHR 1998-IV, at para. 66.

140Bazorking supra note 121, at para. 161; see @sgelova v. BulgarigApp. No. 38361/97) ECHR 2002-1V, at para. 161-
162; Assenov and Others v. BulgariApp. No. 90/1997/874/1086) ECHR 1998-VIIl, at patd4 et seq.Suheyla Aydin v.
Turkey (App. No. 25660/94) , at para. 208, 24 May 20B5ashiyev and Akayeva v. Rusgipp. No. 57942/00 and
57945/00), at para. 183.

141 Bazorking supra note 121, at para. 163.
142 Tekin supra note 13%ssenoysupra note 14likheyev v. Russiépp. No. 77617/01).

43For the clear statement that the Article 13 inggsditon duties apply both to violations of Articlead 3 seMikheyey
supra note 142.

144Bazorking supra note 121, at para. 161.

4% Hearing on Private Security Contracting in Iraq ahighanistan Before the House Committee on Oversayid
Government Reform (Statement by Eric Prince, CEO atBhater International) (Video) 2007.
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violation and for example try to obtain eyewitnegstimony, forensic evidence, and conduct
autopsies, to ascertain the cause of death whetealge.

Specifically with regard to interrogation and deimm, the hiring state has to investigate any
disappearances of persons that have last been iseé#s custody. In all cases, the required
investigations must be able to assess whether dlhee fused was justified and to lead to the
identification and punishment of those responsikea minimum, complete inaction by the state will
of course ground a violation of the obligation.

3. Conclusion

As this paper has demonstrated, hiring states haweerous positive obligations under Human Rights
Law that can be highly relevant to PMSC operationsituations of conflict. Among those duties the
duty to prevent violations of the right to life atite prohibition of torture and cruel and inhuman
treatment are pertinent. The interpretations ofiibernational Covenant on Civil and Political Righ
and the regional conventions by the respectivecjaldand quasi-judicial bodies provide for specific
duties to oversee, control, and where necessarsiqaily prevent conduct likely to threaten the tigh

to life or the prohibition of torture and cruel amthuman treatment. Where violations have already
occurred or have been alleged, the duty to invasjgprosecute and punish as interpreted by the
Human Rights Committee, the Inter-American CourtHofman Rights and the European Court of
Human Rights obligates states to provide for actitre facilitating the reporting of such allegaton

to quickly and effectively follow up on them anddasure that they are properly processed through
the system of justice. These provisions can, ferntost part, be extended to conduct of third person
and thus also to contractors providing coercivevises, even where their conduct may not be
attributable to the state.
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