ACADEMY OF EUROPEAN LAW

EUI Working Papers

AEL 2009/21
ACADEMY OF EUROPEAN LAW
PRIV-WAR project

CULTURAL RIGHTS: THE POSSIBLE IMPACT OF
PRIVATE MILITARY AND SECURITY COMPANIES

Ana Filipa Vrdoljak






EUROPEAN UNIVERSITY INSTITUTE , FLORENCE
ACADEMY OF EUROPEAN LAW

Cultural Rights:
The Possible Impact of Private Military and Security Companies

ANA FILIPA VRDOLJAK

EUI Working PaperAEL 200921



This text may be downloaded for personal reseancpgses only. Any additional reproduction for
other purposes, whether in hard copy or electrdgjagquires the consent of the author(s), edsor(
If cited or quoted, reference should be made tduti@ame of the author(s), editor(s), the tittee
working paper or other series, the year, and tidigher.

The ‘Regulating Privatisation of “War”: The Role d¢iie EU in Assuring the Compliance w
International Humanitarian Law and Human RightsR(»-WAR) project is funded by the Europe
Community’s 7th Framework Programme under grargement no. 217405.

This paper was produced as part of the EUI cortichuto Work-Package 4 of the PRMWAR
Project:Private Military and Security Companies and the temion of Human Rights.

ISSN 1831-4066

© 2009 Ana Filipa Vrdoljak

Printed in Italy
European University Institute
Badia Fiesolana
| — 50014 San Domenico di Fiesole (FI)
Italy
www.eui.eu
cadmus.eui.eu



Abstract

Culture and its protection has been present inethdiest codifications of the laws of war and
international humanitarian law, both in its physicenifestations as cultural heritage and its jcact
and enjoyment as cultural rights. However, the gageent of private military and security companies
(PMSCs) in recent conflicts has again raised theedessue of the role of ‘culture’ and heritage
professionals in armed conflicts and belligerentupation. This debate has in turn exposed the
limitations of existing IHL and human rights ingtmants.

To complement the PRIV-WAR project’s current andjected work, this report is divided into four
parts. First, there is an examination of the curdabate amongst heritage professionals, partigular
archaeologists and anthropologists, about theifepsional engagement with PMSCs in recent
conflicts and belligerent occupation. Second, th&ean overview of existing international
humanitarian law (IHL) and human rights (HR) prémiss covering cultural rights and cultural
heritage during armed conflict and occupation. d@hithe response of professional bodies and
associations of heritage professionals through treeles of ethics and public pronouncements tceethes
emerging challenges is detailed. Finally, in thghtiof this, the existing lacunae in internatiotzal

are exposed and challenges for the protection lbdirel rights and cultural heritage specificallyear
outlined.
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1. Introduction

Culture and its protection has been present inethdiest codifications of the laws of war and
international humanitarian law, both in its physicenifestations as cultural heritage and its jcact
and enjoyment as cultural rights. However, the gageent of PMSCs in recent conflicts has again
raised the vexed issue of the role of ‘culture’ dretitage professionals in armed conflicts and
belligerent occupation. This debate has in turnosgd the limitations of existing international
humanitarian law and human rights instruments.

To complement the PRIV-WAR project’s current andjected work, this paper is divided into four
parts. First, there is an examination of the curdsbate amongst heritage professionals, partigular
archaeologists and anthropologists, about theifepsional engagement with PMSCs in recent
conflicts and belligerent occupation. Second, thé&ean overview of existing international
humanitarian law (international humanitarian lawjl dauman rights (HR) provisions covering cultural
rights and cultural heritage during armed confdintl occupation. Third, the response of professional
bodies and associations of heritage professionateugh their codes of ethics and public
pronouncements to these emerging challenges idatkt&inally, in the light of this, the existing
lacunae in international law are exposed and ahgdle for the protection of cultural rights and
cultural heritage specifically are outlined.

This paper provides but an overview of the maindssand legal concerns raised by the impact of the
privatisation of war on cultural rights and cultuheritage during military engagements. It has been
prepared on the basis that it must be read andrstodd in the context of the other contributions of
the PRIV-WAR project, in particular, the more detailed, general treatsi@f human rights and
international humanitarian law, individual criminalsponsibility and liability, state responsibil{gnd
attribution), multinational corporations (MNCs),caremedies.

2. Heritage Professionals, PMSCs and the ‘Culturalurn’

The recent armed conflicts, occupation and ongfongign military presence in Iraq and Afghanistan,
and anticipated military engagement in Iran in 2088s fuelled an at times heated debate within
disciplines like archaeology, anthropology, soaygloand museum studies, from which heritage
professionals are often drawn. These deliberatonserning legal obligations and professional sthic
during armed conflict and occupation are heightesitetime when Departments of Defence (DoDs),
militaries and private military and security comt@s (PMSCs) have actively recruited from their
ranks? In this section, | will focus on the invasion aodcupation of Iraq as this case study

" Associate Professor, Faculty of Law, University \Western Australia, Perth and Visiting Professoegdl Studies
Department, Central European University, BudapestaiEana.vrdoljak@uwa.edu.au.

! PRIV-WAR (Privatization of War) collaborative researproject coordinated by the European Universitgtitute in
cooperation with LUISS “Guido Carli” (Rome), Justugliig Universitat Giessen; Riga Graduate Schoolayf;LUniversité
Panthéon-Assas (Paris 1), Centre Thucydide; Uniyersf Sheffield and Utrecht University, funded llge European
Union’s FP7 Research Programme, at <http://priv-eusr.

2 See for example the sample list of recruitmentesiisements summarised in R. J. Gonzélez, ‘Towardscenary
anthropology? The new US Army counterinsurgency uabiFM 3-24 and the military-anthropology complex’, 23(3)
Anthropology Today2007) 14, at 18.
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underscores much of the disquiet arising from tigagement of heritage professionals by the military
and PMSCs today.

This ‘awakening’ to the importance of the cultutad it cultural heritage or cultural (and religipus
practices of the combatants and civilian populaionbelligerent and occupied territories is a néce
phenomenon in these current conflicts. Indeed,déntruction and loss of cultural heritage in Iraq
evidenced by the looting of the Baghdad's Nationhlseum and other museums and libraries,
damage to religious monuments and sites, and fhaft archaeological sites during the initial
invasion of Iraq and height of the insurgency dgitine occupation pointed to the diminished priority
afforded it by the belligerents and occupying pafetikewise, lack of knowledge of the local
languages, cultural and religious customs and igexctnecessarily exacerbated the tensions which
come with armed conflict and belligerent occupationd amplified the likelihood and seriousness of
violations of international humanitarian law andrtan rights by the invading and occupying forces
(including PMSCs).

It was not always so. In fact, the critical conssioess which engulfed elements of anthropology,
archaeology, art history and theory, museum studies related disciplines in the 1960s and 70s
primarily through Marxist thought and the 1980s &@0d with successive postmodernist philosophies,
served to expose the centrality of culture andt&gei in the arsenal of military campaigns and fprei
occupations stretching back centuries. From theolapic expeditions in Egypt headed by Denon
(the founder of the Louvre), to the cultural immensand monument surveys of British colonial
overseers in the Asia, to the Monuments, Fine Artd Archives program of the Allied forces
following the Second World War, to the deploymehanthropological theories by the CIA during the
Cold War, culture, its manifestations and the pedmm which it was drawn, were collected, studied,
analysed, reinterpreted and deployed in part tthéurthe interests of the belligerent and occupying
power.

Parallels between these past practices and thetreaghusiasm of DoDs, militaries and PMSCs to
recruit persons qualified in these disciplines tonmote this so-called ‘cultural turfhas led to
charges of neo-imperialism and the coining of pksdike the ‘military-archaeological complexar
the “weaponisation” of anthropology’.

Whilst the engagement of heritage professionat®isign militaries and PMSCs attached to them can
prove problematic in respect of existing internadiblaw in various ways, | shall highlight but two
examples to expose particular concerns relatimmgitoral rights and cultural heritage protection.

% See generally L. Rothfield (edAntiquities under Seige: Cultural Heritage Protedtiafter the Iraq War(Lanham:
Altamira Press, 2008); P. Stone and J. FarchaklalBdgds),The Destruction of Cultural Heritage in Irg§Voodridge: The
Boydell Press, 2008); Global Policy Forum, ‘War andccupation in Iraq’ (June 2007), at
<http://www.globalpolicy.org/security/issues/iragéoipation/report/full.pdf> (viewed 6/04/09), at 23: and A. Al-
Hussainy and R. Matthews, ‘The Archaeological Hgetaf Iraq in Historical Perspective’, 7@ublic Archaeologpl.

4 D. Gregory, ‘The Rush to the Intimate: Counterinsuy and the Cultural Turn’, 19Radical Philosophy2008) 8. For
example see us Department of Defense’s Minerva &Rele Initiative, at
<http://www.arl.army.mil/www/DownloadedInternetPag€urrentPages/DoingBusinesswithARL/research/08-R-pa@¥
(viewed 9/04/09), and T. Asher, ‘Making Sense of e thMinerva Controversy and NSCC’, at
<http://www.ssrc.org/essays/minerva/wp-content/agis2008/10/asher.pdf> (viewed 9/04/09) ; and ébiokarly responses
the dedicated webpage of The Social Sciences Résedbouncil, The Minerva Controversy’, at
<http://www.ssrc.org/essays/minerva/> (viewed 90904/ C. Lutz, ‘Selling Ourselves? The Perils of Rgon funding for
anthropology’, 24(5)Anthropology Todayl-3; and T. G. Mahnken, ‘Partnership for mutual défégn The Pentagon’s
perspective’, 24(5Anthropology Todag.

® Y. Hamilakis, ‘The “War on Terror” and the MilitgrArchaeological Complex: Iraq, Ethics, and Neo-Cadtism’, 5(1)
Archaeologies: Journal of the World Archaeologi€alngresg2009) 39.

®R. J. Gonzélez, ‘Human Terrain: Past, Present ahaté& Applications’, 24(1LAnthropology Today.
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First, and perhaps most obviously, the recruitmaintarchaeologists, conservators, and museum
practitioners from the ‘territorial’ or ‘contracty states to identify, preserve and protect cultura
heritage in the ‘host’ state. As explained belaweinational humanitarian law stipulates that pdyna
be given to national authorities of the ‘host’ etat such matters and existing domestic laws inotud
those covering the protection of cultural heritdogerespected. During the invasion and subsequent
occupation of Irag these twin obligations came urttheeat. Foreign heritage professionals were
‘embedded’ with the incoming militaries and PMS@ddake the place of local heritage professionals
and scholars removed as part of the process ofatHification, not dissimilar to the de-Nazificai
which occurred following the end of the Second WdWar. Scholarly critiques observed that this
phenomenon of blurring the military and scholargrved to legitimise the military effort for the
audience of the ‘home’ and ‘host’ states and déieige the important role that these disciplines
could play in facilitating the preservation of eutl heritage. Much of this discourse is coloured by
the position of authors to the legality or otheewves the invasion of Irag in 2003, with critics angg

any collaboration by these disciplines with theitaniy and PMSCs facilitates the destruction of very
cultural heritage which they are seeking to preseRurthermore, as cultural heritage can only be
viewed in context, they argue such collaborationncaé be divorced from the significant loss of
civilian lives resulting from these military andcseity operation.

These difficulties were exacerbated with the pughhe American Council for Cultural Property, a
lobby group which included art and antiquities desland collectors, for the relaxation of the exgst
US domestic legislation regulating the illicit teach cultural property, and the replacement by the
Coalition Provisional Authority of existing Iragaws with more permissive legislation enabling the
export of cultural objects from the country andatfite international markeét.

Finally, although less frequent a practice todaghéremoval of cultural objects from the ‘hosttst

to the ‘home’ state for safekeeping and placingrtom exhibition for audiences in the ‘home’ state.
An example is thdabylon: Myth and Realityeld at the British Museum from November 2008 to
March 2009 (preceded by exhibitions in Paris andlide There no indication that the British
Museum show contains objects removed during theentirconflict. Indeed, the institution has
positioned itself at the fore of ongoing effortsctarb the full impact of the conflict and occupation
Irag’s cultural heritagé’ This does not detract from the fact that the museantinues to hold in its
collections objects removed from Samarra for ‘seégkng’ during Britain’s earlier colonial
occupation of Iraq in the early twentieth centtiry.

Second, the recruitment drive by the military amdSZs of anthropologists, sociologists and those in
related disciplines is more closely aligned to thdtural rights of local populations and enemy
combatant$? As explained below, international humanitarian kvd human rights law require states
engaged in armed conflict and belligerent occupatm respect the cultural rights (and religious
practices) of civilians especially children, andspners of war. The line between engaging persons
from these disciplines to ensure that one’s militaroperly observes such obligations and their

7 Hamilakis,supranote 4, at 48-55.
8 Ibid.
° A. Lawler, ‘Impending War Strokes Battles Over iragtiquities’ Sciencg31 January 2003); D. Darcy, ‘Legal Group to

Fight ‘Retentionist’ PoliciesArt Newspape(24 October 2002); and L. Rothfield, ‘PreservingjlsaHeritage from Looting:
What went wrong (within the United States)’, in Riahl (ed.),supranote 3 at 5.

10 See British Museum, The Iraq Project, at <http:Mwritishmuseum.orgfirag>, (viewed 9/03/09); andS®one, ‘The
Identification and Protection of Cultural Heritagaring the Iraq Conflict: A Peculiarly English Tal&9 Antiquity (2005) 1.

M. T. Bernardsson, ‘The Spoils of History: The Ratof Cultural Property and the Samarra Collectiors&gé’, Hofstra
Horizons(Fall 2001) 17.

12 see AAA Commission on the Engagement of Anthroppleith the US Security and Intelligence ServiceisaFReport,
4 November 2007 (CEAUSSIC Final Report), at < httpidwaaanet.org/pdf/Final_Report.pdf> and appendices,
<http://www.aaanet.org/issues/CEAUSSIC-Final-Repfnt>c(10/04/09).
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retention for the purpose of maximising the chanoésmilitary success is often blurred, and
transgressed, in Irdd.Examples include the updating of the US Army’s idetinsurgency manual
FM 3-24(the first time in 20 years) with input from antpodogists customising source materials from
the early twentieth century;and US Army’s Human Terrain System which involties employment
of anthropologists to ‘study’ local populationsliag and Afghanistan ‘in response to identified ggap
in commanders’ and staffs’ understanding of theallquopulation and culture, and its impact on
operational decisions; and poor transfer of spesificio-cultural knowledge to follow-on units’.

However, counterinsurgency consulting by sociaersttsts is increasingly viewed as ‘just another
weapon on the battlefield®. Anthropology has been co-opted in the design aedwion of culturally
specific extreme interrogation tactics which in@utbrture!” The discipline is revisiting concerns
raised in the 1960s when counterinsurgency stiedefgir the US Army’s Project Camelot program
drew on anthropological fieldwork to defeat belligrets'® Whilst culturally specific knowledge has
been deployed ‘maximal degradation within a paléicicultural context’; such knowledge is also
vitally important for those treating torture sursig and prosecuting perpetratbts.

Finally, the work of physical anthropologists ameinsic archaeologists has been essential for the
prosecution of gross violations of human rights amidternational criminal law before international
criminal tribunals, hybridised criminal tribunalsidcadomestic courts; and facilitating reconciliation
processes and the right to know of victims in respé the fate and whereabouts of deceased persons
before truth and reconciliation commissions. Howepeactitioners must negotiate complex legal and
ethical issues in highly politicised and culturahsitive environments such as the work of the Iraqi
Special Tribunaf®

13 Major General Robert Scales (ret.) testified betheeUS House of Representatives Armed Services Ctieentin 15 July
2004, at <http://armedservices.house.gov/comdoesningstatementsandpressreleases/108thcongressiBS@ées.pdf>
(viewed 9/03/09): [D]uring the present “culturalhgse of the war where intimate knowledge of thersf®e motivations,
intent, will, tactical method and cultural enviroem has proven to be far more important for suctieas the deployment of
smart bombs, unmanned aircraft and expansive baltliwsee also Y. Bhattacharejee, ‘Cross-culturalarese Pentagon
asks academics for help in understanding its eren®eience(27 April 2007), 534; and Gonzéalegypranote 2, at 17.
Parallels can also be drawn with the engagemesoaél scientists like anthropologists and archagists by multinational
corporations to liaise with local populations (partarly when it involves indigenous peoples) fevdlopment projects. See
UN work on MNCs and human rights generally and tr@l@/Bank’s Operational Manual OP 4-10 Indigenousgkes (July
2005) and OP-4.11 Physical Cultural Resources (0% at <http://go.worldbank.org/DZDZ9038D0> (viesiv10/03/09).

14 US Army, CounterinsurgencyeM 3-24, June 2006 (Final Draft), at <http://wwvs.farg/irp/doddir/army/fm3-24fd.pdf>,
(viewed 9/03/09); and Gonzalesjpranote 2, 14-17.

1% See US Army Training and Doctrine Command’s Humanmrdin System, at< http://humanterrainsystem.arritzm
(viewed 9/03/09); and Col. A. Jewett etldlyman Terrain Team preliminary assessment: ExegwilmmaryJuly-August
2007). See R. J. Gonzalez, ‘Human Terrain: PasgeRteand Future Applications’, 24(Anthropology Today2008), 14.
Cf. M. McFate and Col. S. Fondacaro, ‘Comment: Cultfradwledge and Common Sense, A Response to Gonzétbisi
issue’,ibid., at 27.

18 Gonzalezsupranote 1 at 18-19.

17 See D. H. Price, ‘Buying a piece of anthropologgrtFfwo: The CIA and our tortured past’, 23@)thropology Today
(2005) 17, at 22; US Office of the Inspector Geh&repartment of Defense, ‘Review of DoD-directedastigations of
detainee abuse (U) ' (25 August 2006), at <httpuitfas.org/irp/agency/dod/abuse.pdf> (viewed 9/0R/@. W. McCoy,A
Question of Torture: CIA Interrogation from the Colddar to the War on Terro(2006); and T. Lagouranis and A.
Mikaelian,Fear Up Harsh(2007).

18 G. D. Berreman, ‘Is Anthropology Alive? Social Resgibility in Social Anthropology’, 9(5)Current Anthropology
(1968) 391.

9R. F. Mollica, ‘Surviving Torture’, 351(1Jhe New England Journal of Medici(2004) 5.

20 C. Steele, ‘Archaeology and the Forensic Investigabf Recent Mass Graves: Ethical Issues for a Neactice of
Archaeology’, 4(3)Archaeologies: Journal of the World Archaeologi€aingresg2008) 414.
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3. Cultural Rights and Cultural Heritage in International Humanitarian Law and
HR Law

The following overview provides an abbreviated i@rsof existing international humanitarian law
and HR protections for cultural rights and cultun@ritage during armed conflict and belligerent
occupation. These provisions have been interpreteddly thereby affording mutually reinforcing
protection for cultural rightand cultural heritage.

A. I nternational Humanitarian Law and Cultural Rights

In international humanitarian law, cultural riglase protected by a number of disparate provisions
covering civilian populations and prisoners of warticle 46 of the Convention (V) respecting the
Laws and Customs of War on Land, and RegulatioB8{IHague Regulations) provides that during
belligerent occupation: ‘Family honour and righte lives of persons, and private property, as all
religious convictions and practice, must be reskét International Military Tribunal at Nuremberg
found that by 1939, the Hague Regulations wereoousty international law binding on non-state
parties’? and this has been reaffirmed by the Internati@airt of Justicé® and the International
Criminal Tribunal for the former Yugoslavia (ICTY).

Article 27 of Geneva Convention relative to the tBetion of Civilian Persons in Time of War
(Geneva Convention 1V) confirms that protected pess honour, family rights, religious convictions
and practices, and manners and customs shall pectes? It is reaffirmed in the two Additional
Protocols to Geneva Conventions finalised in 191t the deliberately broader wording: ‘convictions
and religious practices’ used to encompass ‘allopbphical and ethical practicé8. The ICRC
commentary states that this respect of the pemsdndes their physical and intellectual integfity.
Intellectual integrity is defined as ‘all the moralues which form part of man’s heritage, and pfpl
to the whole complex structure of convictions, aptions and aspirations peculiar to each
individual.”® The phrase ‘respect for religious practices andviobions’ covers ‘religious

2118 October 1907, in force 26 January 1910, R@8y’'s CTS(1907) 77, 2(suppAJIL (1908) 90.

22 Trial of the Major War Criminals before the Intetioaal Military Tribunal, Nuremberg, 14 November4B— 1 October
1946, (1947), vol.l, at 253-254; and 41 AJIL (1947, at 248-249.

23 | egality of the Threat or Use of Nuclear WeapoAdyisory Opinion, ICJ Reports (1996) 226, at 256; aredal
Consequences of the Construction of the Wall in theupied Palestinian Territory, Advisory Opinion, IR&ports (2004)
136, at 172.

24 prosecutor v. Dario Kordiand MarioCerkez, Trial Judgment, No.IT-95-14/2-T, 26 Februafp1, paras.359-62; and
Prosecutor v. Miodrag JakiTrial Judgment, Case No.IT-01-42/1-S, 18 March2@ara.48.

%5 12 August 1949, in force 21 October 1950, 75 UNPB3. See J. Pictet, Geneva Convention relativeedPtiotection of
Civilian Persons in Time of War, Commentary, (19%8)200.

%6 Art.75 of Protocol Additional to the Geneva Convens of 12 August 1949, and Relating to the Provectf Victims of
International Armed Conflicts (Additional Protocg| B June 1977, in force 7 December 1978, 1125 URT&nd Art.4(1)

of Protocol Additional to the Geneva ConventionslafAugust 1949, and Relating to the Protection daftixfis of Non-
International Armed Conflicts (Additional Protocd),I8 June 1977, in force 7 December 1978, 1125 §MD9. See Y.
Sandozet la (eds),Commentary on the Additional Protocols of 8 June71®7the Geneva Conventions of 12 August 1949,
(1987), at 1370, f5422: that this slight draftingdification was deliberate: se®fficial Records of the Diplomatic
Conference on the Reaffirmation and Developmenttefiational Humanitarian Law applicable in Armed Glant, (O.R)
(1974-1977), vol.X, at 186-187, CDDH/405/Rev.1, p&%sand 360.R.vol.XV, p.461, CDDH/407/Rev.1, para.43. The
word “religious” only qualifies “practices”; so thaonvictions including philosophical and politicanvictions, as well as
religious one, are also protected.

%7 pjctet,supranote 25at 201.
28 |hid.
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observances, services and rit€sThis protection is augmented by Article 38(3) (flegerritory) and
Article 58 (occupation) of Geneva Convention IV ceming access to religious ministers, and books
and other materials to aid the protected commuiti¢heir religious observances and practites.

Obligations in respect religious practices are rmokéel prisoners of war under Article 18 of the Hague
Regulations and reiterated by Geneva Law (and detkto cover internee¥) The ICRC commentary
stating that it covers: ‘those [practices] of a gibgl character, methods of preparing food, perads
fast or prayer, or the wearing of ritual adornméhin addition, Article 130 of Geneva Convention IV
provides that internees when they die shall be dnosbly buried, if possible according to the rioés
the religion to which they belonged.??.

Article 27 of Geneva Convention IV also refers égpect for the ‘manners and customs’ of protected
persons which covers both individual and commuteinents®* By way of explanation, the ICRC
commentary notes: ‘Everybody remembers the measuttegted in certain cases during the Second
World War, which could with justice be described‘@gdtural genocide”. The clause under discussion
is intended to prevent a reversion to such prastice

The protection afforded children during armed dohfind belligerent occupation under international
law encompasses cultural rights. During armed cdnfparties must take necessary measures to
ensure that children under fifteen years that aphaned or separated from their families, whether
they are nationals or not, can exercise theirigignd their education in ‘a similar cultural titazh’,
where possibl& According to the ICRC, this provision is ‘intendéal exclude any religious or
political propaganda designed to wean children frbmir natural milieu; for that would cause
additional suffering to human beings already grieslp stricken by the loss of their parentsThe
same obligations apply to neutral countries to Whibe children may be transferr€dDuring
belligerent occupation, where local institution® amable to do so, the occupying power must
organise that persons of the same nationality,uagg and religion as the child maintain and educate
them, where the child is orphaned, separated frain parents or cannot be adequately cared for by
next of kin or friends (Article 50). In respect thle equivalent provision in Additional Protocol i,
was noted that continuity of education is cruaaéhsuring that children ‘retain their cultural idigy

and a link with their roots’ and it sought to prohipractices where they were deliberately schoaled
the cultural, religious or moral practices of theeapying power?

2 |pid., at 203.

30 see Arts 15(5) concerning protection of civiliaigious personnel and 69(1) of Additional Prototathich refers to
‘other supplies essential to the survival of theliein population of the occupied territory and ets necessary for religious
worship.” The ICRC Commentary notes this is more brpdéfined than Art.58 of Geneva Convention |V ane thjects
are not described because the civilian populatggifidetermines what is of importance for theligieus practices: Sandoz
et al, supranote 26 at 812, 12781.

31 See Art.16 of the Geneva Convention relative toTieatment of Prisoners of War, 27 July 1929, ircdol9 June 1931,
118 LNTS 343; Arts 34-37 of Convention (lll) relaito the Treatment of Prisoners of War, 12 Aug@=t9] in force 21

October 1950, 75 UNTS 135. In respect of interrsmesArt.93, Geneva Convention 1V; and Art.5(1)(dddAional Protocol

Il.

%2 pictet,supranote 25 at 406.

3 Ibid., at 506. See also Art.76(3), 1929 Geneva Convention.

* Ibid.

% Ibid., at 204.

36 Art.24, 1949 Geneva Convention Is{jpranote 26. See Pictedupranote 25 at 186.
% |bid.

% |bid., at 188.

39 Art.4(3) Additional Protocol llsupranote 26, and Sanda al, supranote 26 at 1378, 14552. See O.R. vol.XV, at 79,
CDDH/II/SR.46, para.11.
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B. I nternational Humanitarian Law and Cultural Heritage

Cultural heritage is afforded protection under gahgternational humanitarian law and a specialist
framework under the auspices of UNESCO.

Under the 1907 Hague Regulations, during hosslital necessary steps should be taken to spare as
far as possible edifices devoted to religion, setence, and charity, hospitals, and places where t
sick and wounded are collected’ as long as theynataused for military purposes, marked with the
distinctive sign, and notified to the enemy (Amic7). This provision covers immovable heritage,
with movables only protected if housed within sithidings. Pillage is prohibited during hostilities
and belligerent occupation (Articles 28 and 47)riby occupation, ‘property of the communes, that
of religious, charitable, and educational instdans, and those of arts and science’ even if public
property is accorded protection as private propesigh no proviso made for military necessity.
Destruction, intentional damage or seizure perpedragainst these institutions, historical monusient
works of art or science, is forbidden with violatsoto be prosecuted (Article 56).

Under so-called Geneva Law, Geneva Convention I\silent is respect of cultural property.
However, protection afford to civilian property essarily covers cultural heritage. Article 53
prohibits ‘destruction’ of civilian real or persdnaoperty subject to the proviso of military nesitg

It is important to note that it only relates to westion, thereby reaffirming that the occupyingyso
may requisition or confiscate property for militggyrposes. However, pillaging is prohibited (Articl
33). Additional Protocol | covering internationah@ed conflicts defines general protection afforded
civilian objects in Article 52. While there is agsumption of civilian use in respect of places of
worship, schools, houses and other dwellings, @A commentary suggests that it is confined to
physical objects and not intangible elements diiaivlife.*° However, during the 1940s, the UN War
Crimes Commission interpreted the equivalent promigontained in the Hague Regulations to cover
intangible aspects of cultural heritage relatethéouse of such objects and sites.

Additional Protocol | provides specific protectiéor cultural heritage. Article 53 ikex specialisin
respect of historic monuments, works of art anatgdaof worship which ‘constitute the cultural or
spiritual heritage of peoplésThe same phase is used in Article 16 of AdditioRabtocol Il
concerning non-international armed conflicts. Thereaome conjecture concernirgtione materiae.
The provision relates to movable and immovabletagei, even if renovated or restofédiVhile
Article 53 operates without prejudice to the obligas contained in 1954 Hague Convention and
other relevant international treaties including Hegue Regulatiors,it appears that the definition of
cultural heritage covered by it is distinguishafiteam that covered by the 1954 Hague Convention.
The ICRC commentary intimates that this phrasee thilturalor spiritual heritage opeople§ is
deliberately distinguishable and broader thanréti®ne materiaeof the phrase: ‘of great importance
to the cultural heritage of every people’, contdiie the preamble of the 1954 Hague Convention.
The ICRC study on customary international humaiaitataw:* the ICTY Appeals Chambét,and
Eriteria-Ethiopia Claims Commission reaffirm thigdrpretatiorf®

40 See Sandoz, supra note 26, at 633-34; and J. ToFhanProtection of Cultural Property in the EvehAomed Conflict:

Commentary on the Convention for the Protection oft@@al Property in the Event of Armed Conflict and Rrotocol,
signed on 14 May 1954 in The Hague, and on othstruments of international law concerning such gution, (1996), at
384.

41 0.R.vol.XV, at 277-278, CDDH/215/Rev.1, paras.68-70.

42 Resolution 20 adopted by the Diplomatic Confererid@esame time as the Protocols urged states atiabt yet done
so to become party to the 1954 Hague Conventionsé&prently, this was interpreted as intending nailter the existing
legal framework for the protection of cultural pesty during armed conflict: Sandet al, supranote 26 at 641, 12046.

43 Sandozt al, supranote 26 at 646-647 and 1469-70, 192063-2068 andl é84phasis added).

44 J.-M. Henckaerts and L. Doswald-Be€k stomary International Humanitarian Lay8 vols., 2005), vol.1, at 130 and
132.
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Additional Protocol | provides immunity for culturaroperty without the military necessity provi¥o.
However, violation of the obligation not to use lswbjects and sites ‘in support of the militaryoeff
(Article 53(b)) may render it a military objectias defined under Article 52, to which the principfe
proportionality is applicabl& Nonetheless, as under the 1954 Hague Conventien,dannot be the
object of reprisals (Article 53(c)).

Article 16 of Additional Protocol Il provides a samarised form of the protection afforded in Article
53 of Additional Protocol I. However, it is only uh& without prejudice to the operation of the 1954
Hague Convention, the only multilateral treaty orce (with the exception of the regional 1935
Washington Treaty), which would have overlappingsigiction in respect of non-international armed
conflicts® Like Additional Protocol |, the immunity affordedakes no proviso for military necessity
but this is removed when the object or site isdusein support of the military effort’. Thereforie
Article 53 of Additional Protocol I, Article 16 phibits the targeting of such cultural property atisd
use as a military objectiv8.Unlike its sister provision, Article 16 does nabpibit reprisals. But
Additional Protocol Il does prohibit pillage (Artec4(2)(g)).

The present day specialist international humaraitataw framework for the protection of cultural
heritage during armed conflict and belligerent gation includes the 1954 Hague Convention, the
1954 Hague Protocdt,and the 1999 Second Prototolhe 1954 Hague Convention together with its
regulations elaborate obligations for the safegugréind respect of cultural property by the High
Contracting Parties which takes effect during pgame armed conflict and belligerent occupation.
The Hague framework contains significant concessimade to encourage its uptake and ensure a
minimum standard of conduct during hostilities aedupatiorr®> The most significant compromise is
the proviso of military necessity, which was retann the 1999 Second Protocol negotiated two
decades after the Additional Protocols to the 1%Eheva Conventions. Like the 1949 Geneva
Conventions, the 1954 Hague Convention appliesnternational and non-international armed
conflicts® In respect of internal armed conflict each of faeties to the conflict is bound to the
convention’s obligations ‘as a minimum’ (Article (19). The application of the Convention to non-
international armed conflict is recognised as fogrpart of customary international l&w.

(Contd.)

5 Prosecutor v. Dario Kordliand MarioCerkez, Appeal Judgment, Case No.IT-95-14/2, App&iamber, ICTY (17
December 2004), at para.91.

¢ partial Award: Central Front. Eritrea’s Claims 2647, 8 and 22, 43 ILM (2004), at 1249, para.113.

47 Cf. Art.27 Hague IV Conventiorsupranote 21 referring to ‘as far as possible’. If stat@arty to the Convention for the
Protection of Cultural Property in the Event of Adn@onflict, 14 May 1954, in force 7 August 1956, 2489TS 240 (1954
Hague Convention) and the Additional Protosolpranote 26, derogation under the specialist framevaprdies. However,
if party to the Additional Protocols but not 1954dtie Convention then no derogation permitted: Saatlalzsupranote 26
at 647, 112071-73.

48 Sandozet al, supranote 26 at 648, 12079; and Henckaerts and DoswatHl;Bapranote 44 at vol.ll, 779-790, §§282-
354,

49 Sandozt al, supranote 26 at 1468, 14837.
0 See Sandoet al, supranote 26 at 1470, 14845.

%1 Protocol for the Protection of Cultural Propertytfie Event of Armed Conflict, 14 May 1954, in forééugust 1956, 249
UNTS 358.

%2 Second Protocol to the Hague Convention for theeRfion of Cultural Property in the Event of Armedndlict, 26
March 1999, in force 9 March 2004, B8V (1999), at 769.

%3 Committee of Governmental Experts Convened in Fesin 21 July to 14 August 1952 to draw up the FDeaft of an
International Convention for the Protection of CrdiuProperty in the Event of Armed Conflict, Repofttloe Rapporteur,
UNESCO Doc.7C/PRG/7, Annex |, at 6.

54 Article 19, 1954 Hague Conventicsypranote 47; and Art.22, 1999 Second Hague Protactgranote 52.
%5 Prosecutor v. Dugko Tagliinterlocutory Appeal Judgmemip.IT-94-1-A (2 October 1995), paras.98 and 127.
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The definition of cultural property covered by th@54 Hague Convention moves beyond the nature
and purpose approach of the earlier instrumentsouers publicly or privately owned, movable and
immovable property ‘of great importance to the widt heritage of every people’ including
monuments, archaeological sites, groups of buikjingorks of art, books, scientific collections,
archives, buildings for their preservation inclugimuseums, libraries, archival depositories and
refuges, and centres containing a large reposiboultural heritage (Article 1)° Read consistently
with the preamble, ‘importance’ of the culturalesgr object should not be determined exclusively by
the state where it is located. Rather it extendpéople’. This definition is applicable for the dw
optional protocols alsd.

Two elements of the protections afforded underHlgue framework should be underscored in the
light of the engagement of PMSCs generally andidarberitage professionals specifically in respect
of recent belligerent occupations. First, underichet5 of the 1954 Hague Convention, a High
Contracting Party which is an occupying power mosoperate with and support the competent
national authorities for the protection of cultutadritage. If it is necessary to take measures to
preserve the cultural heritage damaged by hostlitand the competent authorities are unable to
undertake the work, then the occupying power slhake ‘the most necessary measures of
preservation’ with their cooperation, where possitlfhe provision extends to informing insurgent
groups of their obligation to respect cultural grdp. The obligation is clarified further by ArtecB of

the Second Protocdl.It provides that the High Contracting Party mustvent and prohibit any illicit
export, other removal or transfer of ownership aftural property:’ archaeological excavations
except when ‘strictly required to safeguard, recmrgbreserve’ cultural property; and changes to the
cultural property intended to hide or destroy ‘atdl, historical or scientific evidence'.

Second, protection afforded cultural heritage durirtcupation is augmented by the First Protocol
concerning the removal and return of movable hgeitdt requires High Contracting Parties to prevent
the export of cultural objects from territory undleeir control (para.1). High Contracting Partiesgn
those not party to the conflict) must take intoitteeistody cultural property from occupied terntor
which enters their territory immediately or upoquest of the occupied territory’s authorities (para
The property on their territory removed on contraian of Article 1 shall be returned to the
competent authorities of the territory immediatefyon cessation of the occupation (para.3). Cultural
property must never be kept as war reparationsi(PEF There is no time limit for lodging a claim
for the return of such cultural objeélsThe High Contracting Party obligated to preveng th
exportation in the first place shall pay an indembtd the holder in good faith which is subsequentl
returned (para.4). In circumstances where culppn@perty is deposited by a High Contracting Panty i
the custody of another for safekeeping againstiltiest shall be returned at the cessation to the
competent authorities of the territory (para.5)eTgist of the obligations contained in the 1954

%6 See Tomansupranote 40 at 45-56; and R. O’'KeefBhe Protection of Cultural Property in Armed Confl{g006), at
101-111.

57 Art.1, First Protocol; and Art.1(b), 1999 SecondtBcol.

%8 See also Art.32, Part VI of the 1956 UNESCO Reconttagon on International Principles Applicable tocAaeological
Excavations irRecords of the General Conference, Ninth Session, élw I®56: Resolutionst 40.

9 Arts 11 and 12 of the Convention on the Means ohiting and Preventing the lllicit Import, Expaand Transfer of
Ownership of Cultural Property, 14 November 1970,fance 24 April 1972, 823 UNTS 231; and reports thé

Intergovernmental Committee for Promoting the RetfrCultural Property to its Countries of Origin os Restitution in
Case of lllicit Appropriation: for example, GA Res/62 of 11 September 2006, UN Doc.A/RES/61/52.

80 For discussion of contrary Russian state practiegickaerts and Doswald-Beaypranote 44, vol.l, at 137-138 in which
it notes that these acts of removal occurred paidine operation of the First Protocol.

61 See UNESCO Doc.CL/717, Annex IV, 47; Nahlik, ‘Leofaction internationales des biens culturels er ckes conflit
armé’, 120 RCADK1967-Il) 61, at 147; and Prott, ‘The Protocol lhe Convention for the Protection of Cultural Propanty
the Event of Armed Conflict (The Hague Conventionb49 in M. Briat and J. A. Freedberg (edtggal Aspects of
International Trade in Art(1996), at 167.
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Protocol were replicated in Security Council reiohs concerning Iraq during the first Gulf War in
1990 and the invasion in 2003 which provided foe taking into safekeeping and restitution of
cultural heritage removed from that courfiryThey bound all UN Member States and not only state
parties to the First Protocol.

C. HR Law, Cultural Rights and Cultural Heritage

There are several provisions contained within gandéuman rights instruments which afford
protection for the cultural rights of civilian pdations and cultural heritage during armed con#ictl
belligerent occupation. While some human rightsittes provide for derogation during ‘states of
emergency®® The UN General Assembly and the International €ofidustice have confirmed the
continuing operation of non-derogable human rigidsms during armed confliét. In addition, in
2007 the Human Rights Council recognised the miytuginforcing protection afforded cultural
rights and cultural heritage by international huitaian law and human rights.

The equivalent human rights provisions to the ma&onal humanitarian law protections outlined
above include:

. Right to privacy and family life covered in ArticlE2 of the Universal Declaration of Human
Rights (UDHR)® Article 17 of the International Covenant of Cidhd Political Rights covering

concernind, and the European equivalent, Article 8 of the Gumion for the Protection of Human
Rights and Fundamental Freedoms (ECHR);

. Right to freedom of expression including receiviagd imparting information and ideas
contained in Article 19 UDHR, Article 19(2) ICCP&nd Art.5 ECHR,;

. Right to education and full development of humamspeality protected by Article 26(2)
UDHR, Article 13(1) ICESCR, and Article 2 ECHR.

In addition, Article 18(2) ICCPR of the right teedom of thought, conscience and religion has been
defined as a non-derogable right by the Human Riglimmitte€® Its General Comment No.22 , the
Committee states that the right broadly includes:

[R]itual and ceremonial acts giving direct expresdio belief, as well as various practices integral
to such acts, including the building of places ofship, the use of ritual formulae and objects, the

62 SC Res.661, 6 August 1990, and SC Res.1483 of 22 DES; para.”.

63 Art.4 ICCPR; Art.27 of American Convention on Human IRegg 21 November 1969, in force 18 July 1978, OASTS
No0.36, 1144 UNTS 123; Art.15 of Convention for thetection of Human Rights and Fundamental Freeddtnsopean
Convention on Human Rights), 4 November 1950, indoBcSeptember 1953, ETS 5; 213 UNTS 221. No ddwmygat
permitted under the African Charter on Human andpRso Rights, 27 June 1981, in force 21 October 1988U
Doc.CAB/LEG/67/3 rev. 5, 1520 UNTS 217, but see Ait2) which has been strictly interpreted by the id&n
Commission on Human and Peoples’ Rights.

4 GA Res.2675 (XXV), 9 December 1970; and Legalitytef Threat or Use of Nuclear Weapons, Advisoryni@pi, ICJ
Reports 1996, 226, at 240; and Legal Consequencteedfonstruction of a Wall in the Occupied Paleatinterritory,
Advisory Opinion, ICJ Reports (2004) 136, at 173. 8se Human Rights Committee, General Comment NA&&le 4
ICCPR States of emergency, 31 August 2001, UN Doc. CCRR/Rev.1/Add.11, at para.3.

® HRC Res.6/1, 27 September 2007, Protection of cliltights and property in situations of armed canfliUN Doc.
A/HRC/RES/6/1.

8 GA. Res.217A(lll), 10 December 1948.

%7 International Covenant on Civil and Political Right§ December 1966, in force 23 March 1976, GA RB60A (XXI),
21 UN GAOR Supp. (No.16) at 52, UN Doc.A/6316 (19689 UNTS 171.

68 14 November 1950, in force 3 September 1953, E®SN13 UNTS 221.
89 General Comment No.22, UN Doc.CCPR/C/21/Rev.1/Add.83)Para. 1.
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display of symbols, and the observance of holidays days of rest. The observance and practice
of religion or belief may include not only ceremalnacts but also such customs as the observance
of dietary regulations, the wearing of distinctslething or headcoverings, participation in rituals
associated with certain stages of life, and thedfiseparticular language customarily spoken by a
group. In addition, the practice and teaching digien or belief includes acts integral to the
conduct by religious groups of their basic affasach as the freedom to choose their religious
leaders, priests and teachers, the freedom to lisstateminaries or religious schools and the
freedom to prepare and distribute religious textsublications’’

Regional human rights instruments have equivalemtigions, including Article 9 ECHR.

Cultural rights more specifically are protected Ayticle 15 of the International Covenant on
Economic, Social and Cultural Rights (and Article @DHR) concerning the right to participate in
cultural life of the community: The UN Committee on Economic, Social and CultRaghts
(CESCR), Human Rights Council and the Internatio@alurt of Justice have interpreted the
application of the treaty to extend to ‘both temiés over which a State party has sovereigntytand
those over which that State exercises territodasliction’.” In respect of this obligation, the CESCR
in its recently revised reporting guidelines, anmeghdn response to the Human Rights Council’s
harmonized guidelines on reporting under the imtgonal human rights treaties, requires states
parties to advise of:

[T]he measures taken to protect cultural divergiygmote awareness of the cultural heritage of
ethnic, religious or linguistic minorities and afdigenous communities, and create favourable
conditions for them to preserve, develop, expregsdisseminate their identity, history, culture,
language, traditions and custoffis.

And:

To ensure the protection of the moral and matartatests of indigenous peoples relating
to their cultural heritage and traditional knowledd

The latter reporting requirement reflects the prtod@s contained in the UN Declaration on the Rsght
of Indigenous Peopl€s,in particular Articles 11(culture), 12(religionpe 13(language). However,

0 bid. para.4.

116 December 1966, in force 3 January 1976, GA RS8R (XXI), 21 UN GAOR Supp.(No.16) at 49, UN Doc6R/16
(1966); 993 UNTS 3.

2 Legal Consequences of the Construction of the \Walé Occupied Palestinian Territory, Advisory Gpim ICJ Reports
(2004)136, at 180; UN Doc.E/C.12/1/Add.90.; and HRC Res.62B9September 2007, Religious and cultural rightthe
Occupied Palestinian Territory, including East 3atem, UN Doc.A/HRC/RES/6/19.

73 Guidelines on Treaty-Specific Documents to be Sttbthby States Parties under Articles 16 and 1thefinternational
Covenant on Economic, Social and Cultural Rights, d8udry 2009, UN Doc.E/C.12/2008/2 at 14, para.6& &so
amended reporting guidelines in respect of therhatigonal Convention on the Elimination of Racial ®@imination,
Guidelines for CERD-Specific Document to be submitigcbtates Parties, 13 June 2008, UN Doc.CERD/C/20av1-12
concerning right to equal participation in cultuaativities:

States parties should, for example, report (a) easures taken to enhance the right of all persathswt discrimination to
participate in cultural life, while at the same ¢éimespecting and protecting cultural diversity; @n) measures taken to
encourage creative activities by persons belongirgroups protected under the Convention, and tblerthem to preserve
and develop their culture; (c) on measures takesntmurage and facilitate their access to the mauituding newspapers,
television and radio programmes, and the estabéghmf their own media...; and (e) on the status wfomity, indigenous
and other languages in domestic law and in the anedi

See also Article 4(f) of the 1976 UNESCO Recommendatin the Right on Participation in Cultural Life, dxted on 26
November 1976 by the General Conference of UNESQ® ag" session held in Nairobi.

" bid., at para.71(c).
S GA Res.61/295, 13 September 2007.

11



Ana Filipa Vrdoljak

explicit extension of Geneva Law to indigenous pesmontained in Article 11 of the 1993 draft
Convention was deleted from the final text of thistrument.

Article 27 ICCPR covers cultural, religious anddaage rights of minorities (of which there is no
equivalent in the ECHR). The Human Rights Commistégeneral Comment No.23 states that this
provision imposes positive obligations on Statestigm’® UN Special Rapporteur Capotorti also
suggested that ‘culture’ must be interpreted bnpadlinclude customs, morals, traditions, rituals,
types of housing, eating habits, as well as ths, artusic, cultural organisations, literature and
educatior” The Committee has similarly endorsed a wide canekpulture including, for example, a
particuls%r way of life associated with the use arfid resources, especially in relation to indigenous
peoples.

Furthermore, under Article 4(2) of the Declaratamthe Rights of Persons Belonging to National or
Ethnic, Religious and Linguistic Minorities (UN Dacation on Minorities); states must create
favourable conditions to enable members of a minoo ‘express their characteristics’ and ‘develop
their culture, language, religion, traditions angstoms’ where they do not violate national or
international law. The Declaration privileges iridival rather than collective rights by referringtie
rights of ‘persons belonging to minorities’ (ArécR). Yet, it is clear that while the rights grahtae

to individuals, ‘the duties of States are in parniulated as duties towards minorities as grotips.’

Within the European context, the Framework Conwenfor the Protection of National Minorities is
the first binding multilateral instrument dealingciisively with minority protectiofi* Its explanatory
report elaborates that this provision does not ymiilat all ethnic, cultural, linguistic or religis
differences necessarily lead to the creation dbnat minorities.® Furthermore, each person has the
right to choose to be a member of the minority igdet 3(1)); and ‘individual’s subjective choice is
inseparably linked to objective criteria relevamthe person’s identity® Nonetheless, the instrument
affirms the application of the human rights pratats outlined above to members of minorities. In
particularly, Article 5 prohibits assimilation polés and requires states parties to ‘undertake to
promote the conditions necessary for persons bilgrig national minorities to maintain and develop
their culture, and to preserve the essential el&sneitheir identity, namely their religion, lange
traditions and cultural heritag&. This provision resembles Article 4(2) of the UNdation but it
refers to ‘persons belonging to national minoritr@sher than ‘minoritiessimpliciter.

D. I nternational Criminal Law, Cultural Rights and Cultural Heritage

One avenue of implementation of these internatiboahanitarian law and HR obligations in respect
of cultural rights are prosecutions of violatiorfandernational criminal law. There are three heafls

6 General Comment No.23, UN Doc.HRI/GEN/1/Rev.1, 3@ %aras.6.1, 6.2 and 9.
T UN Doc.E/CN.4/Sub.2/384/Rev.1 at 99-100.

8 General Comment No.23, paras@ipranote 76.

9 GA Res.47/135, 18 December 1992, UN Doc.A/Res/47/488. 32LM (1993) 911.

80 Art.1, Declaration on Minoritiessupra note 79; UN Doc.E/CN.4/Sub.2/AC.5/2001/2, (2001), 4atpara.14; and
Commentary of the Working Group on Minorities to tdeited Nations Declaration on the Rights of Indiges Persons
belonging to National or Ethnic, Religious and Lirggic Minorities, UN Doc.E/CN.4/Sub.2/AC.5/2005/2 (&), para.33.

811 February 1995, in force 1 February 1998, ETSLAID.

82 Explanatory report on the Framework Conventiontlier Protection of National Minorities, para.43 (3920-2NJCM-
Bulletin; [1995] HRLJ 101, and at <http://conventions.coe€Tirgaty/en/Reports/Html/157.htm> (viewed 9/03/09).

8 |bid., para.35.
84 Art.5(1), Framework Convention; and Explanatory Remupra,note 81 para.42.
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particular relevance: grave breaches of the laveb @rstoms of war (war crimes); crimes against
humanity; and genocide.

The obligation to prosecute violations of the intgronal humanitarian law protections is outlined
above as grave breaches of the laws and customargdrohibitions against ‘inhumane treatment’ and
‘wilfully causing great suffering’ to ‘protected’epsons and prisoners of war (Article 147 Geneva
Convention 1V; and Article 130 Geneva Conventidi. [The ICRC commentary states that measures
‘might cut the civilian internees off completelyom the outside world and in particular from their
families, or which caused grave injury to their lmumdignity’ could constitute grave breachedn
respect of the latter phrase, the ICRC notes tfighe Conventions do not specify that only physica
suffering is meant, it can quite legitimately belchéo cover moral suffering als&®’ Article
8(2)(b)(xxi) of the Rome Statute of the InternatibiCriminal Court (Rome Statute) defines war
crimes to include ‘committing outrages against peat dignity, in particular humiliating and
degrading treatment” Jurisdiction in respect of these war crimes alssets non-international
conflicts (Article 8(2)(c)(ii)).

Grave breaches include attacking and causing dxterdamage to ‘clearly-recognized historic
monuments, works of art or places of worship whidmstitute the cultural or spiritual heritage of
peoples and to which special protection has beesndoy special arrangement, for example, within
the framework of a competent international orgaiera which were not being used in support of
military effort nor located in the immediate proxiynof military objective (Article 85(4)(d) of
Additional Protocol )¥® Special protection means not only that affordedenrthe 1954 Hague
Convention, (and enhanced protection under the 1966ond Protocol) but includes the lists
established under the 1972 World Heritage and 20@®gible Heritage Conventiofi$The chapeau
of the Article 85 requires that the breach be comeaiwilfully and in violation of the Protocol or
Conventions. If the object or site is marked or aist that is adequately circulated this would
satisfied themens rearequirement? Article 85(3)(f) includes among grave breaches wad crimes
the perfidious use of emblem recognised by the €otions or Additional Protocol .

The Second Protocol to the 1954 Hague Conventaimoehtes upon the duty to prosecute violations.
High Contracting Parties to the Second Protocol tmuasroduce domestic penal legislation
(establishing jurisdiction and appropriate penajtieoncerning serious violations occurring within

8 pictet,supranote 25 at 598.
% |bid.

8717 July 1998, in force 1 July 2002, UN Doc.A/CONR3/9, 2187 UNTS 90. See also Art.2(c) UpdateduStanf the
International Criminal Tribunal for the Former Yudmsa, GA Res.827 of 25 May 1993, amended by GA Res6 (1998),
1329 (2000), 1411 (2002), 1431 (2002) 1481 (200397 (2005) and 1660 (2006) (ICTY Statute); Art.4&ptute of the
International Criminal Tribunal for Rwanda, SC Res.858 November 1994 as adopted and amended to SCTR&x01 13
October 2006; Art.3(e), Statute of the Special CdarrtSierra Leone, in Agreement between the Unlitiadions and the
Government of Sierra Leone on the Establishmeat®pecial Court for Sierra Leone, SC Res.1315 of 1gusti2000, 2178
UNTS 138; Art.9 (jurisdiction includes grave breaslof the 1949 Geneva Conventions), Agreement Bettvez=tnited
Nations and the Royal Government of Cambodia Conagithi@ Prosecution under Cambodian Law of Crimes Coteahit
During the Period of Democratic Kampuchea, GA R€2B3B of 22 May 2003, UN Doc.A/RES/57/228B (2003) Arn
Art.6, Law on the Establishment of Extraordinary @hers in the Court of Cambodia for the ProsecutiorCofes
committed during the period of Democratic Kampugcheigh the inclusion of amendments as promulgatecd2® October
2004 (NS/RKM/1004/006). Under this later law, présisis made for prosecution of perpetrators ofgielis persecution
during the Khmer Rouge period in violation the doticgsenal code: Art.3.

8 Art.3(d) ICTY Statute; Arts.8(2)(b)(internationabmflicts), and 8(2)(e)(iv)(not international armednflicts), Rome
Statute; Art.3, Statute of the Special Court for@ieeone; Art.7 of Law on the Establishment ofagtdinary Chambers in
the Court of Cambodia provides specific jurisdiction the prosecution of persons violating obligaiaimder the 1954
Hague Convention during the Khmer Rouge regime.

8 sandozt al, supranote 26 at 1002-1003, 13517, footnote 37; and Tosupranote 40 at 392.
90 H
Ibid.
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their territory or perpetrated by nationdlsSerious violations are defined as acts committed
intentionally and in violation of the Convention $econd Protocol, namely, attacks on property under
enhanced protectiof,using such property or its immediate surroundingsupport of military action,
extensive destruction or appropriation of cultymadperty covered by general protection, making such
property the object of attack, and theft, pillage misappropriation of property under general
protection’® Universal jurisdiction must be established for fingt three of these serious violatiotis.

Unlike war crimes, crimes against humanity (of petgion) and genocide enable prosecution of gross
violations of cultural rights perpetrated duringmad conflict and belligerent occupaticand
peacetime. Recent jurisprudence in this area Ightsdithe significant overlap between the protection
these prohibitions afford cultural rights and craitheritage.

The crime against humanity of persecution agaimditigal, racial or religious grounds was first
articulated in Article 6(c) of the Charter of thetdrnational Military Tribunal, Nurembefg.The
Rome Statute extended it to include ‘any identlBadroup or collectivity on political, racial, natial,
ethnic, cultural, religious, gender’ (Art.7(1)(Fghd defines persecution as the ‘intentional anérsev
deprivation of fundamental rights contrary to ini@ional law by reason of the identity of the graup
collectivity’ (Article 2(g))® The ICTY Trial Chamber itordi¢ and Cerkezfound:

This act, when perpetrated with the requisite disicratory intent, amounts to an attack on the
very religious identity of a people. As such, itmifasts a nearly pure expression of the notion of
‘crimes against humanity’, for all humanity is irede injured by the destruction of a unique
religious culture and its concomitant cultural g’

The ICTY has held that the attacks must be direatgainst a civilian population, be widespread or
systematic, and perpetrated on discriminatory gieufor damage inflicted to cultural property to
qualify as persecutiofi. This requirement is intended to ensure that érisies of a collective nature
that are penalised because, a person is ‘victimmgdecause of his individual attributes but rathe
because of his membership of a targeted civiligsufation.® Similarly, cultural property is protected
not for its own sake, but because it representgticplar group.

1 Arts 15(2) and 16(1), Second Protocol.

%2 To attract enhanced protection cultural propertisitbe (a) cultural heritage of the ‘greatest ingmoze to humanity’; (b)
protected adequately by an national legal and adtrative measures recognising its ‘exceptionalucal and historic value
and ensuring the highest level of protection’; é&r)dnot be used for military purposes or as a ghi¢lmilitary sites and the
Party controlling the property must declare thawiit not be used as such. The guarding of siteatyed custodians or
police responsible for public order is deemed ndig a military purpose: Art.10, Second Hague Raito

93 Art.15(1), Second Protocol. The Summary ReporhefDiplomatic Conference records drafters intentieigrovision to
be consistent with Art.85, Additional Protocol Idathe Rome Statute. However, serious concerns veésed about the
initial draft particularly by the ICRC which questiah¢éhe omission of intentional attacks and pillagewaar crimes, in:
Diplomatic Conference on the Second Protocol tathgue Convention for the Protection of Cultural Rropin the Event
of Armed Conflict,Summary Repar{June 1999), at 6, para.26 and 27.

% Art.16(1)(c), Second Protocol.

% Annexed to the Agreement by United Kingdom, UniSidtes, France and USSR for the Prosecution anighPuent of
the Major War Criminals of the European Axis, 8 Asgli945, 82 UNTS 279.

% Art.5(h), ICTY Statute; Art.3(h), ICTR Statute; Arft9), Statute of the Special Court for Sierra Leok.9, Statute of the
Special Court for Cambodia; Art.3 (Religious Persexytand Art.5, Law on the Establishment of Cambodiatraordinary
Chambers.

97 Kordi¢ andCerkez, Trial Judgmensupranote 24, at paras.206 and 207.

% prosecutor v. Zoran Kupresket al, Trial Judgment, Case No.IT-95-16-T, (14 January 2008ra.544; and Prosecutor v.
Tihomir Blask, Trial Judgment, Case No.IT-95-14-T, (30 March 20@0para.207.

% prosecutor v. Dugko TadiTrial JudgmentNo.IT-94-1-T (7 May 1997), at para.644.
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Persecution requires a specific additionsns reaelement over and above that needed for other
crimes against humanity, namely a discriminatotgnih‘on political, racial or religious’ groundgidt
necessarily culturaff® The ICTY has pointed out that persecution mayams' rendered serious not
by their apparent cruelty but by the discriminatibay seek to instil within humankint*

The ICTY has found that the material element en@sses crimes against persons and crimes against
property as long as it is accompanied by the réauiistent'°> Under this provision, the tribunal has
dealt with crimes against property in general dasé¢ specifically directed at cultural propertyhdis
held that comprehensive destruction of homes aodepty may cause forced transfer or deportation
and, if done discriminatorily, constitutes ‘the ttastion of the livelihood of a certain populaticemd
therefore, persecutidff® In Blaski, the Trial Chamber convicted the defendant of thesgmution
which took ‘the form of confiscation or destructioby Bosnian Croat forces of ‘symbolic
buildings ... belonging to the Muslim population cbghia-Herzegovina® The ICTY Trial Chamber
has found that an act must reach the same levgradfity as the other crimes against humanity
enumerated in Article 5 (Crimes against humanifythe ICTY Statute, ‘but also include the denial of
other fundamental human rights, provided they drequal gravity or severity®> The Appeals
Chamber inBladki found that committing an act with the requisiteeinttis not sufficient, the act
itself must ‘constitute the denial or infringemargon a fundamental right laid down in customary

international law®

Several indictments brought before the ICTY for thanton destruction or damage of cultural
property related to religious or ethnic groupsuiield charges of persecution and genocide. However,
while such acts have been used to establishmignes reeof a defendant, that is, the discriminatory
intent required for proving genocide and persecufithe targeting of cultural property may amount to
actus reusn respect of the crime of persecution, but asarpd below, the tribunal has not include
such acts within the definition of genocide undeticde 4 of the ICTY Statute and this interpretatio
has been confirmed by the International Court sfide.

Article 4 the ICTY Statute contains the same d&bni of genocide as Article Il of the Genocide
Convention®’ The acts must have been perpetrated with a spéaiént ordolus specialisthat is,

with the intent ‘to destroy, in whole or in part, rmtional, ethnic, racial or religious group as
such...’!® The ICTY has found that theavaux préparatoire®f the Genocide Convention highlight
that the list of groups contained in Article Il ‘svalesigned more to describe a single phenomenon,
roughly corresponding to what was recognised, leeftire Second World War, as “national
minorities”, rather than to refer to several distiprototypes of human group$? Furthermore, the
Trial Chamber emphasised that it was not individnambers of the group that were to be targeted but
the group itself®

100 BJasi, Trial Judgmentsupranote 98at para.283; Prosecutor v. Radislav Krdtiial Judgment, Case No.IT-98-33, (2
August 2001), para.480; and KatdindCerkez, Trial Judgmensupranote 45, at paras.211 and 212.

101 Blagi, Trial Judgmentsupranote 98 at para.227.

102 |bid., para.233.

103 Kupreske et al, Trial Judgmentsupranote 98, at para.631 (involving the massacre asthutgtion of homes in Ahrsi).
104 Blagki, Trial Judgmentsupranote 98, at paras.227-228.

105 Krsti¢, Trial Judgmentsupranote 100, at para.535.

108 prosecutor v. Tihomir Blagi Appeals Judgment, Case No.IT-95-14-A, Appeals CleamiCTY, (29 July 2004), at
para.139.

107 convention on the Prevention and Punishment ofCtime of Genocide, 9 December 1948, in force 12 dani9s1,
UNGA Res.260A(lll), 78 UNTS 277.

108 Krsti¢, Trial Judgmentsupranote 100, at para.480.
1991pid., at para.556. Cf. Crimes against humanity of perseciaiso includes political groups.
10 pid,, at paras.551-553.
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In Krstié, the defendant was charged with atrocities relatetthé fall of Srebrenica in mid-199&nd
the ICTY Trial Chamber took the opportunity to seeine the question of whether acts directed at
the cultural aspects of a group constituted gemoagla crime in international law. It noted that:

The physical destruction of a group is the mostialsr method, but one may also conceive of
destroying a group through purposeful eradicatibrit® culture and identity resulting in the
eventual extinction of the group as an entity digtfrom the remainder of the community.

The tribunal observed that, unlike genocide, pestsac was not limited to the physical or biological
destruction of a group but extended to include aalis designed to destroy the social and/or cuiltura
bases of a group’® However, the Trial Chamber found that the draftérthe Genocide Convention
expressly considered and rejected the inclusiaefultural elements in the list of acts constifyt
genocide, and the international community has etesily reaffirmed this positioh’> The Appeals
Chamber inKrsti¢ confirmed that the Genocide Convention and custgrmdernational law limited
genocide to the physical or biological destructidrthe group™* Nonetheless, the Trial Chamber in
the Krsti¢ used evidence of the destruction of mosques antidbses of Bosnian Muslims to prove
the mens reaor the specific intent element of genoctfeThis interpretation was referred to with
approval by the International Court of Justice 092

International criminal tribunals from the IMT toeghCTY and ICTR have examine the issue of
whether education or specialist knowledge is amagging factor in respect of accused persons like
medical practitioners or scientists found guilty tofture or inhuman treatment, when determining
sentencé!” The International Criminal Tribunal for Rwanda fol that: ‘It [was] particularly
egregious that, as a medical doctor, [the defehdaok lives instead of saving them. He was
accordingly found to have abused the trust planeim in committing the crimes [of genocide and
crimes against] of which he was found guif§? 1t may be argued that this conception of aggrawati
factor could extend to social scientists like aofimogists who engage in devising culturally specif
counterintelligence measures which are found tetitotie war crimes or crimes against humanity. To
this end, codes of ethics of the relevant profesdibodies provide guidance not only in respect of
ethical standards but also the requirement of [imformed consent.

11bid., at para.574.
12 pid., at para.575.

113 bid, at paras.576ff. See Art.2, ICTR Statute; Art.6, R@t&tute; Art.9, Statute of the Special Court for Cadid; and
Art.4, Law on the Establishment of Cambodian Extlatary Chambers.

114 prosecutor v. Radislav KrétiAppeals JudgmenGase No.IT-98-33-A, (19 April 2004), para.25.

115 Krsti¢, Trial Judgmentsupranote 100, apara.580. See also KrstiAppeals Judgmentbid., dissenting judgment of
Judge Mohamed Shahabuddeen, at para.50.

118 Application of the Convention on the Preventiowl &unishment of the Crime of Genocide (Bosnia andétgvina v.
Serbia and Montenegro), 26 February 2007, parasl-209, especially para.194, at < http://www.icj-
cij.org/docket/files/91/13685.pdf> (viewed 9/03/0®) its submission during the Merits phase, thpliapnt, Bosnia and
Herzegovina presented only two witnesses to the tCoure of which was the expert testimony of AndiaRiedimayer in
respect of the destruction of cultural, religiows architectural heritage of Bosnia and Herzegolifiale had previously
given evidence in the MiloSavtase before the ICTYS His evidence used to prove the specific inteninelet of genocide
and which distinguishes it from other internatiooines.

7 Trial of Karl Brandt et al (Medical cas&ase I, US Military Tribunal No.1, in UNWCCaw Reports of the Trial of War

Criminals, (1997), vol.IV, at 91-93; and vol.VII, at 49-53;.Gfrosecutor v. Blagoje Sitmet al, Appeals Judgment, Case
No.IT-95-9-A, ICTY, (28 November 2006), paras.27@2PProsecutor v. Milomir Staki Appeals Judgment, Case No.IT-97-
24-A, ICTY, (22 March 2006), paras.414-416.

118 prosecutor v. Gerard Ntakirutimana, Trial Judgm€ase No.ICTR-96-10, (21 February 2003), para.910.
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4. Codes of Ethics and the Response of ProfessioBaldies

Major international and national professional orgations in the cultural field usually have a
voluntary code of ethics to which members are mequio adheré&'® Over the years, these codes have
been amended to cover a range of issues pertiméiné tconcerns raised by this paper includingitillic
trade in cultural goods, human rights including igseie of prior informed consent and so forth. Ehes
bodies are also responding to the challenges raigeldeir disciplines’ engagement in theatres of wa
and occupation by establishing taskforces and auppesolutions. All of these initiatives are
relevant, not only for the reasons raised in thecg@ding section concerning defining the accepted
ethical standards within a discipline. Rather, ¢hpsofessional bodies have had a lengthy pedidgree o
providing input and actively shaping the legal poion of human rights (including cultural rights)
and cultural heritage in the international and dstinespheres. So their codes and concerns point the
way to potential future changes in the law.

It is well documented that armed conflict and o@tigm have a devastating impact on the material
culture of the effected territory, in particulatewated volumes of illicitty removed cultural goods
coming onto the international markét.The codes of ethics of professional bodies inrthiseums
most extensively address the issue of illicit tradeultural goods and obligations arising in restj
armed conflict. The International Council of Museuu(ifCOM) Code of Ethics for Museuntists and
links the relevant UNESCO cultural heritage instemts, including the 1954 Hague Conventions and
two protocols, and states that they must be ‘takerstandards in interpreting’ the cd&feThe
museum and archaeological bodies of countries wihickt the large art centres have similar
provisions in their code'$?

The codes of ethics of professional organisationghie field of anthropology, archaeology and
museum sector address the requirement to liaisk thi@ communities from which the cultural
heritage is derivetf? These concerns tie directly into protection anfbymnent of the human rights

119 For details and links to these codes of ethics<bgip://icom.museum/other-codes_eng.html> (view@4/09).

120 For example, in respect of Iraqi archaeologicatemials see N. Brodie, ‘The Western Market in IrAgitiquities’, in
Rothfield (ed.)supranote 2 at 63.

21 1COM Code of Ethics for Museums (2006) (ICOM Codeyap?.2, at <http:/ficom.museum/ethics.html#intterewed
10/04/09). See also ICOMOS, ‘Charter for the Pratectand Management of Archaeological Heritage' (3980 <
http://www.international.icomos.org/charters/arcite> (viewed 10/04/09); and its ‘International Char for the
Conservation  and Restoration  of  Monuments  and Siteg1964)  (Venice  Charter), at <
http://www.international.icomos.org/charters/veniegntm> (viewed 10/04/09).

122 see for example, Museums Association, ‘Code ofd&tfor Museums: Ethical Principles for all who wddk or govern
museums in the UK, (2007), at 14-16 (MA Code), at httg//www.museumsassociation.org/
asset_arena/text/07/codeofethics_2007.pdf> (viel@®@4/09); European Association of Archaeologisi®de of Practice’
(2000), at < http://www.e-a-a.org/EAA_Codes_of Hracpdf > (viewed 10/04/09); American AssociatiohMuseums,
‘Standards regarding Archaeological Material andciant Art’, (July 2008) (AAM Code), at <http://wwwam-
us.org/museumresources/ethics/upload/Standards%atdeg20Archaeological
%20Material%20and%20Ancient%20Art.pdf> (viewed M3®); and Archaeological Institute of America, CadeEthics,
adopted 1990 and amended 1997 (AIA Code), at </httpw.archaeological.org/pdfs/AIA_Code_of EthicsAp&>
(viewed 10/04/09). See also Statement of Archaécdbdnstitute of Americaet al before the US Senate Foreign Relations
Committee, in  support of Ratification of 1954 Hague n@mtion, 15 Aprii 2008, at
<http://www.culturalheritagelaw.org/advocacy/ 1950Wlague%20Testimony.doc> (viewed 10/04/09).

123 1COM Code, Section 6; MA Code, Section 7; World Amtlagical Congress, First Code of Ethics, (1990) (WAC
Code), at < http://www.worldarchaeologicalcongresgsite/about_ethi.php>, (viewed 10/03/09); AlA, W&o of
Professional Standards’, adopted 1994 and amende@7 land 2008 (AIA Professional Code), Part I, at
<http://www.archaeological.org/pdfs/AIA_Code_of Fasdional_StandardsA5S.pdf>, (viewed 10/04/09); Acaer
Anthropological Association, ‘Code of Ethics’ (200QAAA Code 2009) < http://www.aaanet.org/issuesipgli
advocacy/upload/AAA-Ethics-Code-2009.pdf > (viewedl4109); and Society for American Archaeology, tRiples of
Archaeological Ethics’, (1996) (SAA Code), Principle 4, at <
http://www.saa.org/AbouttheSociety/PrinciplesofAaeblogicalEthics/tabid/203/Default.aspx> (viewed#009).

17



Ana Filipa Vrdoljak

especially cultural rights of these communities #mer members. In the context of the issues raised
by this paper the question of informed consenf isnportance for heritage professionals engaging in
fieldwork. To date, the American Anthropological sdgiation’s Code of Professional Standards
originally adopted in 1971 and amended again ir@200st fully addresses this question in the field
of anthropology in respect of consent and privasyfgmity of the informant** Its treatment of
consent should be compared with the Nuremberg @ddang from the prosecuting of Nazi doctors
before the US Military Tribunal at the end of thec8nd World War?® and obligations contained in
Article 7 ICCPR (‘no one shall be subjected withdus free consent to medical or scientific
experimentation’). More broadly, it should be pldhae the context of ongoing work within the United
Nations and its agencies on ‘free prior informedsamt’ (FPIC) particularly in respect of indigenous
peoples and development.

The engagement of forensic archaeologists and gadyanthropologists in recovering human remains
and evidence from mass graves following recentcates precipitated the UN Guidelines for the
Conduct of UN Inquiries in Allegations of Mass GeaMinnesota Protocol$)° More generally, the
World Archaeological Congress has adopted in 1986 \termillion Accord on Human Remains
which requires that ‘respect for the mortal remaihthe dead shall be accorded to all, irrespeaiive
origin, race, religion, nationality, custom andditeon’ and that the wishes of the deceased where
known, or the local community and relatives be eesgd when ‘possible, reasonable and lawfil.’
These efforts should be understand in relatiorré@adier human rights developments in this area. The
UN Set of Principles for the Protection and Prootof Human Rights through Action to Combat
Impunity provide that human remains must be reiioethe family as soon as they are identifféd.
Beyond this right to know, the Inter-American CoaftHuman Rights has held that for indigenous
communities and other groups, the burial and chmmnoestral remains is a core component of their
cultural and religious observant@ When ordering the repatriation of human remainhé@Moiwana
Community Caseit noted relevant customary law in assessing theach of the inability of the
community to bury the victims of a massacre acewydid their proscribed practic&S.

Finally, some professional organisations have ricedressed the engagement of their disciplines
by national militaries and PMSCs. The World Archagital Congress established a dedicated
Archaeologists and War Taskforce in 2003 to ingedé the ethical, social and political issues agisi
from the engagement of archaeologists in armedlictsfvhich is currently drafting its first report,

124 Compare AAA Code 2009 and ‘Statement on Ethics: dities of Professional Responsibility’, adopted 1%#id
amended 1986, at < http://www.aaanet.org/stmtdfetiishtm> (viewed 10/04/09). See also American &ogical
Association, Code of Ethics, (1999), (ASA Code), RArt Confidentiality, para.11.04 (c) concerning entsand Part 12:
Informed Consent, at < http://www.asanet.org/ga&default-file/Code%200f%20Ethics.pdf> (viewed 1009).

125 Reproduced in E. Shuster, ‘Fifty Years Later: ThgnBicance of the Nuremberg Code’, 337(2Zlhe New England
Journal of Medicin€1997) 1436.

1% sales No.E.DPI/1710 (1995), at <http://www.icrg/thhemissi.nsf/b5a5eed1a93ca649c12569dd00505aca/
ee82c¢7e78d0175d3c1256b02002984dflOpenDocumentweuid 0/04/09).

127 WAC, ‘The Vermillion Accord on Human Remains’, (98paras.1-3, at

<http://www.worldarchaeologicalcongress.org/sitelah ethi.php#code2> (viewed 10/04/09).

128 UN Doc.E/CN.4/2005/102/Add.1, Principle 4. See 24(3) of the International Convention for the Priétet of All
Persons from Enforced Disappearance, GA Res.61/207December 2006, UN Doc.A/RES/61/177; Report of the
independent expert to update the Set of Principl€ombat Impunity, Diane Orentlicher, UN Doc.E/CI20@B5/102 (2005),
para.63; Study of the Right to Truth: Report of thiic® of the United Nations Commissioner for HumargtRs, UN
Doc.E/CN.4/2006/91 (2006), para.5Bamaca Velasquez v. Guatemala (Reparatid@802) 911./A. Ct. H.R. (ser.c),
para.81, 82 and 96; ailaselovich v. Belaruspmmunication No.887/1999, para.11 (2003).

129 Moiwana Community v Suriname (Judgme(2005) 124 I./A. Ct. H.R. (ser.C), Separate OpinionJafige Cancado
Trindade, paras.47ff.

130 bid.
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and the organisation’s next congress will be dedit#o this themé&' The American Anthropological
Association has engaged these issues since thes 1@@0 its ‘Statement on Problems of
Anthropological Research and Ethics’ which statedart: ‘Except in the event of a declaration of wa
by the Congress, academic institutions should nudertake activities or accept contracts in
anthropology that are not related to their nornugictions of teaching, research, and public service.
They should not lend themselves to clandestineities.** The AAA commissioned a report on the
engagement of anthropology by military and secwiigncies in 20072 and has amended its Code of
Ethics in 2009 to include: ‘Anthropologists shoulot work clandestinely or misrepresent the nature,
purpose, intended outcome, distribution or spomgoref their research® It has issued advocacy
statement in respect of the US Army’s Human TerBjatem, stating that it ‘places anthropologists,
as contractors with the US military, in settingsaafr, for the purpose of collecting cultural andiab
data for use by the US military’ and which conclsidbat it raises serious ethical concerns for
anthropologists and the Executive Board expressedisapproval of the prograhif. The AAA has
also issued a statement on torture in 2007 addfésesbe US Congress and President advising that it
‘[Ulnequivocally condemns the use of anthropolobikaowledge as an element of physical and
psychological torture; condemns the use of physacal psychological torture by U.S. Military and
Intelligence personnel, subcontractors, and praxiés

5. Some Questions and Observations

This paper by its nature, and like the PRIV-WAR]jpcbas a whole, raises more questions than can be
answered by existing international law. Yet, | haaught to highlight also that as in the past,
international law has proved versatile, flexibledarganic in its ability to adapt to new challenges
However, the impact of private military and seguriontractors on cultural rights and cultural
heritage and the recruitment of heritage profesgsohy the military and PMSCs in recent conflicts

131 Email communication with Yannis Hamilakis, Chair A% Taskforce on Archaeologists and War, (7 April @D(Gee
also at < http://www.worldarchaeologicalcongresysite/active_war.php> (viewed 10/04/09).

132 Reproduced at < http://www.aaanet.org/stmts/ethstim> (viewed 10/04/09). See also CEAUSSIC Final Repapra
note 12, at4-7.

133 CEAUSSIC Final Reportbid.

134 The amendments also include the following provisitThere are circumstances where disclosure oisimis are

appropriate and ethical, particularly where thasstrictions serve to protect the safety, dignitypavacy of participants,
protect cultural heritage or tangible and intangiblltural or intellectual property’. The AAA hastaip a taskforce (2008-
2010) to overhaul its entire code, at < http://weaaanet.org/issues/policy-advocacy/Task-Force-MesaNamed-for-

Comprehensive-Ethics-Review.cfm> (viewed 10/04/09).

135 AAA Executive Board Statement on the Human Terralystem Project, (31 October 2007), at <
http://www.aaanet.org/issues/policy-advocacy/Staetaron-HTS.cfm> (viewed 10/04/09), the conclusioifull states:

In light of these points, the Executive Board of thmerican Anthropological Association concludes tfipt the HTS
program creates conditions which are likely to plaathropologists in positions in which their wevill be in violation of
the AAA Code of Ethics and (ii) that its use of awiiologists poses a danger to both other anthrgstfoand persons other
anthropologists study. Thus the Executive Boardesq@s its disapproval of the HTS program. In thteca of a war that is
widely recognized as a denial of human rights aased on faulty intelligence and undemocratic ppies, the Executive
Board sees the HTS project as a problematic apiglicatf anthropological expertise, most specifically ethical grounds.
We have grave concerns about the involvement dfrapblogical knowledge and skill in the HTS projethe Executive
Board views the HTS project as an unacceptable @jah of anthropological expertise. The ExecuBeard affirms that
anthropology can and in fact is obliged to helprioye U.S. government policies through the widestsfie circulation of
anthropological understanding in the public sphem,as to contribute to a transparent and inforgedelopment and
implementation of U.S. policy by robustly demoargbrocesses of fact-finding, debate, dialogue, @gltberation. It is in
this way, the Executive Board affirms, that anthitogyg can legitimately and effectively help guideSUpolicy to serve the
humane causes of global peace and social justice.

13 AAA Business Resolution No.2, ‘Torture’ (2006), ahttp://dev.aaanet.org/press/AAA Bus_Res_2.htm> (viewe
10/04/09).
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and ongoing occupations expose a number of gaesisting international humanitarian law and HR
Law which merit further consideration.

First, the emphasis in existing international huneaian law on weapons as ‘hardware’, with limited
or no regulation of measures deployed to againstbatants and civilian populations which is
intangible such as counterintelligence strategiessigthed using knowledge derived from
anthropological and sociological fieldwork.

Second, and related to the above point, recongideraf the definition of torture in international
humanitarian law, HR and international criminal leamthe light of techniques deliberately designed t
be culturally specific.

Third, whether the aggravating factor of professiomsidered during the sentencing phase for war
crimes, crimes against humanity and genocide shbel@éxtended to include social scientists such
anthropologists, archaeologists and sociologistsaddition, whether the prior informed consent
requirement in respect of experimentation showdd abver fieldwork carried out by such scientists.

Fourthly, the Montreaux Document on the good pcactif states when dealing with PMSCs to ensure
personnel are sufficiently trained prior deployed @n an ongoing basis on ‘religious ... cultural
issues, and respect for the local populatidh'To this end, the obligation contained in Arti@i) of

the 1954 Hague Convention ‘to introduce in time pHace into their military regulations or
instructions such provisions as may ensure obseevahthe present Convention, and to foster in the
members of their armed forces a spirit of respecttie culture and cultural property of all peoples
should be extended to PMSES States engaging PMSCs should ensure that theargl@ontracts
reflect this obligation. However, this does not méaat states can contracted out of or onwards thei
responsibilities (and liabilities) in this field.

Finally, reinforcement of the positive role thatritege professionals and social scientists can have
during armed conflict and belligerent occupationemguring that the cultural rights (and all human
rights) and protection of cultural heritage affadender current international humanitarian law and
HR Law are observed for the benefit of the righlidieos, interests of the international community and
maximising the success of post-conflict reconddiatand reconstruction. To this end, the distinctio
between engaging persons from these disciplinensare that its military properly observes such
obligations and their retention for the purposemaiximising the chances of military success se
needs to be more clearly demarcdfgd.

137 Montreaux Document on pertinent international lex@igations and good practices for States relategrivate military
and security companies in armed conflict, 17 Sep&ra008, UN Doc.S/2008/636, at 14, 20 and 25.

38 rora survey of military manuals: see Henckaents Roswald-Becksupranote 44 at vol.ll, Part 2, 782-786 and 793-
796; and US Army Graphic Training Aid 41-01-002, iCixffairs Arts, Monuments and Archives Guide, (Z)0 <
http://www.au.af.mil/au/awc/awcgate/army/gta4 1-@20arts_monuments_and_archives.pdf> (viewed 10804/@vhich
lists as applicable law the 1907 Hague IV Conventi®il9 Treaty of Versailles in respect of returd aestitution, 1935
Washington Treaty covering protection in war andgeetime, the 1954 Hague Convention and First PobtSegnificantly,
the US Senate only approved ratification of the4lBlague Convention in September 2008).

139 The position is further confused with the lackusfiformity in government departments in respecfuniding for such
arrangements: see J. D. Kila, ‘The Role of NATO @ndl Military Affairs’, in Rothfield (ed.),supranote 2 at 175.
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