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Abstract

In 2008, Gerard Bouchard and Charles Taylor retbas® important report as Co-Chairs of the
Consultation Commission on Accommodation Practi€dated to Cultural Differences. The
Commission was set up by the Quebec governmenesponse to public discontent concerning
«reasonable accommodation» of religious and culpnactices. In the report, four delicate issues,
among others, are examined: cultural integratiafiective identity, church-state relations and the
most appropriate procedures for handling cultural eeligious harmonization requests. Altogether,
the Co-Chairs’ positions propound a normative cptioa of sociocultural integration in a pluralist
society. This conception, that may be called «mitiuralism, is conceived by the commissioners as
an alternative to «multiculturalism». The text exaes whether interculturalism, as conceived in the
report, is anything but a version of multicultusati. The contention is that it is a rose by anynth
name.
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I ntroduction

On May 22, 2008, the sociologist and historian @Eiouchard and the philosopher Charles Taylor
released their final report as Co-Chairs of thegbittation Commission on Accommodation Practices
Related to Cultural Differencés.The Bouchard-Taylor Commission, as it came tochked, was
created in February 2007 by the Quebec governmemésponse to public discontent concerning
«reasonable accommodation» of religious and cultpractices. Although their mandate was
relatively specific, the Co-Chairs examined some thost fundamental and difficult issues all
contemporary liberal democracies must face witlpeesto cultural integration, collective identity,
church-state relations and procedures for handiitiigral and religious harmonization requésts.

The result is impressive. On each issue, the Bangehaylor report seems to move beyond the
dominant positions that tend to frame the termthefdebates. Although it claims to pursue the path
Quebec has followed in matter of sociocultural gnétion in recent decades, its positions possess a
normative and conceptual dimension that gives themiwversal scope. Altogether they arguably
propound an original normative conception of ingign in a pluralist and culturally diverse society

| will call it «interculturalism»®

In the report, interculturalism is conceived asadternative to multiculturalism (118-19).The Co-
Chairs acknowledge that multiculturalism is oftémglified, distorted or caricatured. However, they
explicitely state that “Canadian multiculturalisimasmuch as it emphasizes diversity at the expeinse
continuity, is not properly adapted to Québec’siaibn” (121). More generally, they reject the
abstract view of the social bonds uniting a multioal society, namely, a respect for universaleal
codified by law, such as human rights (122-23).the Canadian context, these assertions are
tremendously important. Multiculturalism is an iofl policy of the Canadian government, a

See Consultation Commission on Accommodation ResfRelated to Cultural Differenc&yjilding the Future: A Time
for reconciliation 2008. The full Report is available both in Frenchnd in English at
http://www.accommodements.qc.ca/ [it will be redelrto as the «report»]. Gerard Bouchard is onehefléading
Quebec sociologists. Charles Taylor is one of thetrifluential political philosophers in the wortdday. Taylor’s
essayMulticulturalism and the Politics of Recognitioh992, has become central within the debates dticulturalism

and the politics of recognition. The quality amdegrity of the Co-Chairs should constitute a sufiti reason to
examine their report.

The Commission had the mandate to: take stock adramodation practices in Quebec; analyse the atdndsues
bearing in mind the experience of other societm®mduct an extensive consultation on the topic; forchulate
recommendations to ensure that accommodation peactionform to Quebec’s fundamental values. Sediebec
Government Order in Council 95-2007 concerning thetaldishment of the Consultation Commission on
Accommodation Practices Related to Cultural Diffeed-ebruary 8, 2007.

Interculturalism may be understood in a narrowirom broad sense. In a narrow sense, it descabpslicy that

emphasizes intercultural exchanges and relatitms: broad sense, it included the four issues medeto in the previous
paragraph: cultural integration, collective identithurch-state relations and the manner in whidtucal and religious

requests must be handled in a pluralist and cuijudaverse society. It constitutes a general @ption of sociocultural
integration. In the report, interculturalism issdsn both senses, according to context. For thipgses of this paper, |
will use the word in its broad sense, except wispecified otherwise. This broad sense is congistéh the report’s

general definition of interculturalism as “a way mfomoting ethnocultural relations characterizediriigraction in a

spirit of respect for differences” (118).

As for interculturalism, ibid, multiculturalism mae understood in a narrow or in a broad seneea fdarrow sense, it
describes a policy that emphasizes cultural arigioels diversity. In a broad sense, it deals i four issues referred
to in the previous note. It constitutes a geneosiception of sociocultural integration that sepiblic recognition and
political accommodation of group cultural and riigs difference. See infra, Part lll. In the repulticulturalism is
used in both senses according to context. Foptinposes of this paper, | will use it in its brosehse, except where
specified otherwise. The broad sense is consisightthe Co-Chairs own understanding of multicudtism as taking
into account both “recognition and affirmation dffefence” and certain “integrating elements susheaching national
languages and intercultural exchange programs”)(192
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constitutional principle and a marker of the Camadnational identity. However, all Quebec
governments since 1981, as well as the Quebec gopuiin general, have rejected it (121). To the
extent to which the Co-Chairs intended to constthetr views on the path Quebec has followed in
matter of sociocultural integration, leaving asttie issue of social acceptability, multiculturalism
could hardly be seen as an option.

In this text, | examine whether interculturalisma, @opounded in the report, is anything but a wersi
of multiculturalism. My contention is that it israse by any other namePart | describes what may
be seen as the report’'s main contribution to thenative and conceptual debates on sociocultural
integration. To put it shortly, the report invites to move beyond the dominant positions that tend
frame the terms of the debates and to adopt whatbmaonceived as «middle terms» between them.
Insofar as the dominant positions have reachedhdlalek, the report might propose a way out. Part
I, briefly describes the sociopolitical contextwhich the Commission was created. This discussion
will recall why multiculturalism has been an irntafor the Quebec governments and population and
why this factor makes the report’s analysis higlelgvant to most democratic, pluralist and cullyral
diverse society. In Part lll, | will substantiatee general contention that interculturalism cdosds a
form of multiculturalism.

| keep for another occasion the development offthelamental thesis that, given the report’s basic
normative egalitarian commitment, the Co-Chairsen@sund to uphold a version of multiculturalism.
In my view, the principle of equality, namely th@ral equality of persons, requires the state, nbt o

to be neutral between the citizens’ conflictingrols, interests, values and worldviews, but to oftém
each of them in context in accordance with theqgiple of proportionality. For this purpose, the
citizens’ conflicting claims, interests, values awdrldviews must be understood from their own
subjective points of view. So, where the citizans deeply attached to their cultural and religious
identity, practices, traditions or ways of lifegtprocess of deliberation cannot help but resutbime
form of multiculturalisn® Although the Co-Chairs’ positions are presenteccaming within the
framework of a democratic, liberal state, and asathp justified by the idea of an “overlapping
consensus’,they seem to fundamentally derive from the thésas all conflicting claims, interests,
values and worldviews, as subjectively understopdhie citizens, must be optimized in context in
accordance with the principle of proportionalitin any event, these positions appear more coherent
when read in accordance with the proportionalitgduhthesis than read in accordance with the idea of
an overlapping consensus.

5  Of course, this phrase comes from ShakespeR@iseo and Julietl594, Il, ii: “JULIET: 'Tis but thy name that iy

enemy; / ... / What's in a name? that which we catise / By any other name would smell as sweeb; R8meo would,
were he not Romeo call'd, / Retain that dear péofeathich he owes / Without that tittRomeo, doff thy name; / And
for that name, which is no part of thee, / Takenalkelf.”

| discussed the nature of a proportionality-bagedctical reasoning in “Le fondement normatif dunpipe de

proportionnalité en théorie constitutionnelle”,Linc B. Tremblay and Grégoire Webber, edhe Limitation of Charter
Rights: Critical Essays on R. v. Oaké&#ontreal, Les Editions Themis, 2009. A versiornyrba found as a Law working
paper, Database of EUI publications, http://hdidiamet/1814/11153

In a footnote, the Co-Chairs explicitly refer to ddRawls’ interpretation of the idea of an overlagpaonsensus in his
Political Liberalism(2001) (134n.1). The extent to which they inteaddllow Rawls’ understanding is not altogether
clear. There are reasons to believe that theyrtdépan his interpretation in significant respedtleave this issue for
another text.
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Nothing in this text should be read as a criticimulticulturalismper seor as interpreted by the Co-
Chairs or of its appropriateness in Quebec soaesisewhere in the world. There is much to bd sai
in favour of the Co-Chairs’ recommendations. Muomportantly, | am in total agreement with the
general outlook: the report constitutes one ofrtlest powerful plea ever written in Quebec in favour
of toleration, openness, reciprocity and dialogoeai context of growing cultural and religious
diversity. The chapter on the reception of immmgsa notably the section concerning the Muslim
community and islamophobia, deserves to be widedygy especially by those who favour the status
quo® Whatever the fate is reserved to the report'siipgecommendations, | hope that this plea will
be heard for generations to come.

l. TheMain Contribution

The main contribution of the Bouchard-Taylor reptot the normative and conceptual debates
concerning integration lies in the original positoit takes with respect to four issues: cultural
integration, collective identity, church and stegtationship, and the most appropriate framework to
handle cultural harmonisation requests. Thesdiponsimay be conceived as «middle terms» or «just
measures» between opposing alternatives. Forehson, one might wish to reduce them to mere
«compromises» between conflicting claims, interestd views on sociocultural integration (39).
However, this would be a mistake. The Co-Chaisifons are actually grounded on principles,
notably the constitutive principles of a democralilceral State, and ultimately justified by a lwasi
commitmgent to the moral equality of persons, tlsattie equivalent moral value of each individual
(135-36).

The basic egalitarian commitment entails that gasfson must be treated with equal concern and
respect. For the purposes of political deliberaiad decision, this means that each individuakimas
same moral value as citizen. In order to hona dgalitarian principle, the State “must be abie, i
principle, to justify to each citizen each of thecibions that it makes” (136). It follows that tB&ate

of a pluralist and culturally diverse society musinain neutral or impartial between the competing
religious and secular conceptions of the world ehgood and between the «fundamental reasons» or
«grounds» that stem from them (13%)If it operated on the basis of specific religiawssecular
worldviews, or otherwise favoured or burdened ahyhem, it would not be able to justify to each
citizen each of the decisions that it makes. A&lzens would not be treated with equal concern and
respect: certain citizens would be made «secorstchitizens» (134-35). This being said, a
democratic, liberal State «cannot remain neutraatd the political principles that constitute iitda
provide its foundation, such as human rights andakty before the law: it has «no choice but to
assert and defend them» (134). Neverthelessniteggtimately identify itself with and promote the
because they can form the core of an «overlapporgensus»: citizens adhering to very diverse
religious, spiritual and secular worldviews canesgon and affirm them, even if they disagree on the
fundamental reasons that justify them (184)A State operating on the basis of an overlapping
consensus is therefore able, in principle, tofysti each citizen each of the decisions that ikesa

See chapter Xl of the report.

The positions are also grounded upon various igslisuch as a policy of fighting against socioenic inequality and
discrimination (chap. XI).

10" The fundamental reasons or grounds enable theidgils “to understand the world around them ane gheaning and

a direction to their lives». The Co-Chairs say: &la realm of fundamental reasons, the State,dardo be the State of
all citizens, must remain neutral.» (134).

11 See supra note 7. In the Co-Chairs’ view, thegeciples can be the core of an overlapping consehscause they

enable citizens to live peacefully together anddeequally sovereign in matters of conscience émglian (134).
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The purpose of this Part is to contrast the Co+«Shgositions with their main alternatives. The
positions are formulated as idealtypes: few pdalitiegimes, if any, correspond to these typesilll w
return to the Co-Chairs’ positions in Part III.

The Model of Cultural Integration

In the Co-Chairs’ view, the integration processa@ns all members of a society, including children,
marginalized and underprivileged groups, immigraaisl so on. It comprises various interdependent
dimensions, such as economic, social, politicatucal and other dimensions. Given their specific
mandate, the Co-Chairs are particularly concernigtive cultural dimension of the process.

All models of cultural integration must find a bat® between two conflicting demands: the need to
perpetuate the social bond and the symbolic reéeennderlying it (unity and continuity) and redpec
of ethnocultural diversity (118, 119). There areotwain models: the «assimilationist» and the
«multiculturalist» models. The assimilationist mbdhcludes the republican and the melting pots
models. It gives precedence to unity and conynuibstering assimilation of all citizens to one
common culture, the culture of the dominant or ldrgest group (118). Since the citizens must be
united and homogenous, cultural differences aregeted to the background, in the private sphere.
The multiculturalist models of integration give pedence to the preservation and promotion of
ethnocultural diversity (118, 123). It fosters agnition and accommodation of the cultural and
religious differences that are constitutive of titezens’ identities.

By contrast, the Co-Chairs propose an «interculsisamodel of integration. This model fosters
ethnocultural interactions in a spirit of respemt differences (118). It places a «variable» emsfgha
on unity and continuity, notably through ethnoctdtu «rapprochement», such as exchanges,
communication, interaction, cooperation, establishivof a common culture, intercommunity action,
and mutual enrichment (119). However, it doesproimote assimilation to one particular culture.
Interculturalism seeks a balance between the desnahdinity and continuity and the demands of
diversity that fosters both the formation of a commtollective identity and respect for ethnocultura
diversity. In this way it affords security both the dominant cultural group and to ethnocultural
minorities and respects the rights of all (119tetculturalism, thus, may appear as a just measure
between the assimilationist and the multicultutatisdels.

Interculturalism and multiculturalism constitutechgenuinely pluralistic models of integration. Bot
models broach the economic, social, political qaltand other dimensions of the integration process
in a comprehensive perspective. Both may be destrin terms of «integrative pluralism»:
«pluralism» indicates respect for diversity andtegmative» emphasizes the interdependence of all
dimensions (115Y. They both bear a tension between the pole of wmity continuity and the pole of
diversity. What distinguishes them is the emphaserculturalism places on the need to perpetuate
the social bond and the symbolic references uniderlit, as compared with multiculturalism that
gives priority to the preservation and promotioretifnocultural diversity (118-19, 123).

12 The integration model now present in Quebec id saibe supported by three key notions: an ideaopfality, which
underpins the whole process of integration, a gemate of reciprocity, which demands interactiand an imperative of
mobility, whereby the fate of the individual is ranfined to the individual’s original group or eil (114). As actually
applied, it comprises three components : 1/ paditdn by citizens to public life and institutior®, interaction and
exchanges that make possible deliberation and datiodife, the search for common values and refegepoints, the
establishment of consensus and participation, arle3protection of rights that guarantees faiatiment to all citizens
(114).
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The Type of Collective | dentity

The discussion about collective identity relatethebonds that unite a pluralist and culturallyedse
political community:®> This issue is generally conceived as a reflectiomational identity and the
form of citizenship that defines it. Two concepsoof collective identity, corresponding to the two
opposing types of nation, tend to dominate the @sbaethnic» and «civic» collective identify An
ethnic collective identity is constituted by thatmailar culture of the dominant or the largestiorl
group, such as its history, its language, its trai$, its values, its literature, its myths argréligion.

A civic collective identity is united by respect faniversal values codified by law, such as resfmct
democratic procedures and human rights (123). &\#tihnic collective identity has something to do
with the assimilationist models of integration,icicollective identity may be associated with vago
political models, including certain version of malituralism (123).

In the Co-Chairs’ view, in a democracy, the pedpiag on a same territory and submitted to a same
State are equal members of the political commuenit, accordingly, equal citizens. Membership is
not determined by ethnocultural criteria. Thus,rdtabitants of Quebec are Quebecers: there is no
hierarchy, no Quebec citizen is more Quebecer dmather (121> However, this raises a difficulty:

if all citizens are equal members of the politic@mmunity and if the citizens have different
ethnocultural identities, what features are coutié of their collective identity? Plainly, these
cannot be the substantive culture of the dominatibnal group. Since the political community has
no ethnocultural unity, it cannot be an «ethnicarat (124). They cannot be either a mere respect f
universal values codified by law. The «civic» ception of collective identity has a too abstraewwi

of the social bond: «all communities need a feworsjr symbols [meanings, dreams, ideals,
achievements, edifying narratives, heroes, andrgahat serve as a bonding agent and a rallying
point, sustain solidarity beyond cold reason andkeapin its integration» (123).

So the Co-Chairs reject the polarity between etlamid civic national identity: all Western nations
«offer an alloy of these two types» (124 n30). tHeir view, the collective identity of a culturally
diverse political community must be “inclusive”.t «opens itself fully to ethnocultural diversity
through exchanges and interaction such that dlecis can at once be sustained by and contribute to
it» (128). The symbols, values or ideals that se&y cement are less an array of customary orcethni
traits «than an alliance of worldviews, some desgted values, hopes and projects to be pursued
together» (124). They have taken shape in thegrashave continued to change from one generation
to the next. Since everyone can adopt it at ang @nd has a right to codetermine its future, r®m on
can predict the course of the movement that maultrdsom ethnocultural interactions (125).
Inclusive collective identities are thus «shiftingsd «constructed», as any other identity (123).

An inclusive collective identity is united by whigtcalled a «citizen culture» (125). The constitit
features of a «citizen culture» include certaineasp of the dominant national culture and certain
common universal values that «all citizens caneskathin or beyond their specific identities» (124)
The aspects of the dominant national culture ineludr example, its language, its symbols and
mechanisms of collective life, and a memory thakesahe past of the dominant group significant and
accessible to citizens of all origins (125, 127yhe common universal values may include, for

13 For my purposes, all inhabitants of Quebec formistinct political community, although the Quebemt8 is one

Canadian province.

14 See for example, Hans Kohfihe Idea of Nationalism: A Study in Its Origins aBackground N.Y., N.Y., 1944, esp.

329 ff. See also, for example, Dominique Schnagmecommunauté des citoyed994, ch. 5.

15 There is no «Québec Us». These terms are amkigasuhey do not determine who are included armlama excluded,

and may harden ethnocultural differences, contiatite spirit of interculturalism (121).
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example, pluralism, equality, solidarity, secularjshon-discrimination, and non-violence, provided
that they have been «historicized» by the varighaczultural traditions found in the society (126).
Historicization is a process by virtue of whichalstract universal value acquires a specific mganin
or connotation for a particular ethnocultural grodpoperates because the value is linked “wigast
and a striking collective experiences” that hawveickt the memory and imagination of a particular
group (126). When historicized, a universal vaki@adopted by the group and become a founding
value. Accordingly, convergence on historicizetuega is not a form of «gentle assimilation» inte th
culture of the dominant group: it appears «at thiset and not at the outcome» (126).

It follows that an inclusive collective identity tafls a certain degree of substantive cultural
homogeneity. However, this homogenity is neithemprehensive nor a copy of the culture of the
dominant group. It seems to be situated somewbengeen the thick identity of ethnic nations and
the thin identity of civic nations. An inclusiveoltective identity is both respectful of cultural
diversity and built upon it. It grows out of culliinteraction and exchange.

The Model of Church-State Relation

The church and state relations are generally ceeden the light of two opposing models: the «stric
church-state separation» model and the «establishecth» or «theocratic» modéfs. The strict
church-state separation model favours a rigid sijoer between religion and politics and between the
religious and the secular. Religion is entirelfy te the realm of personal life and private corasace,
choice and action: it is «privatized» and of noaa@n to the state. For this purpose, religioriristly
excluded from the public sphere and public indtng: there is no public support for religion, no
religious symbols in public displays, no exemptfoom general public laws, no religious teaching,
and religious considerations is not used as reasoiise process of political justification. In shi
sense, the state is neutral on matters of religmmt neither help or favour nor hinder or burdamy
particular religion. This form of state neutralign matters of religion entails a strict separation
between religion and politics. Religious orgarisad and institutions are organically separatechfro
the state and the public realm is «free» from ratig Both domains are autonomous and independent
in their own field of jurisdiction. In the repoithis model is called «integral» or «rigid secidarb
(137).

The «established church» or «theocratic» modelsclhagacterized by an organic link between the
state and one particular religion. Accordinghe preferred religion may invest the public splere
institutions: it is recognized by the state, itai@es public support, its symbols are upheld bysthate,

its main tenets are taught in schools and refleictede general public laws, and it may be used as
reason for governmental action (134). In turn,dbeninant church and religious institutions provide
the state with some legitimacy. This model mayrme or less tolerant of other religions and more
or less committed to the principle of equal treathw# religions.

By contrast, the Co-Chairs propose a «flexiblexxgpen» model of secularism. Open secularism
favours both the separation between religion aatd stnd greater access of religious beliefs, et
and convictions to the public sphere and instingioThe state must be neutral on matters of ogligi
but this neutrality is not a matter of freeing fheblic realm from religion. It is a matter of ttew on

an equal footing all citizens. So the state mudtfavour any particular religion nor identify itce
with a given religion (134, 136). However, thisedmot entail a strict church-state separationenOp
secularism acknowledges the «importance for soroplpeof the spiritual dimension of existence»
(140). For this reason, it allows them to expti@sprivate and in public their religious convicten
«inasmuch as this expression does not infringer gieeple’s rights and freedoms» (141). Therefore,

16 gee, for example, Sophie van Bijsterveld, “Churct State in Western Europe and in the United Seateciples and
Perspectives,” 2000 BYU L” Rev. 989 (2000). Thisngesaid, many scholars in the field have propourm@dplex
typologies or taxonomies purporting to reflect Wagious church-state relation regimes that exishéworld.
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while the teaching of one religion in public scl®ahd the religious justification of laws, policesd
judicial decisions must not be allowed, public suppfor religion, religious symbols in public
displays, the use of religious language in citiaed legislature deliberation, exemptions from geher
public laws and reasonable accommodations on oelggrounds are legitimate.

In the Co-Chairs’ view, the separation betweergiefi and state and the neutrality of the state on
matters of religion are not ends in themselvesy e two principles expressing the institutional
structures that are «essential to achieve» thalgurposes» of secularism (135). There are twal fin
purposes: the «moral equality of persons» and edn@eof conscience and religion» (135). These
purposes come within the broader framework of aabeatic, liberal political system. The moral
equality of persons requires the state to treaslgall citizens. Freedom of conscience and retig
requires the state to ensure that «each individaal live his life in light of his convictions of
conscience» (136). It follows that the state dmareligious organisations must be separate, eaeh o
being autonomous, independent and sovereign witkiown fields of jurisdiction. Moreover, the
state must be neutral in its relations with thdedént religions: it must treat equally all of them
Finally, it must be neutral towards religious amdidar thinking: it must not give special recogmiti

to certain religious, nonreligious or secular weiddvs. In particular, it must not identify itsedfith
religion as a whole or with a secular system ofdiels a whole (134, 136). It must also be nedtitral
respect of the competing deepseated beliefs, valodslife plans chosen by the citizens, be they
religious or secular (134).

Open secularism is defended as the institutiomatstre that best allows us to achieve the twal fina
purposes of secularism: it «better serves the ggudilpersons» and «offers the broadest protedtion
freedom of conscience and religion» (148). Thesikbeeason» why the Co-Chairs opt for this model
is that it «best fulfils ... the four principles cgaularism, i.e. respect for the moral equality efsons,
freedom of conscience and religion, the reciprogatonomy of Church and State, and State
neutrality» (148). It achieves the most approprlzdlance between these principles.

The Framework for Handling Harmonization Requests

There are two dominant frameworks to handle cultana religiousharmonization requests: a «legal
route» and a «laisser-faire» (19, 167). The legate is based upon strict governement regulatimh a
codification. It promotes what might be calledgukation from above» (167). Legislation and public
norms impose a general frame of reference andascinterpret the general norms in the lighthaf t
requirements and imperatives of a specific conteitis framework fosters the «judicialization» of
questions related to harmonization requests antsecpently, of interpersonal relations (167, 173).
For example, the state fixes a general standayditisa duty of reasonable accommodation”, and the
courts decide what accommodation is reasonableiarehsonable, declaring a winner and a looser in
an authoritarian fashion. The laisser-faire positis based upon the responsibility and autonomy of
interveners and actors that are directly concebyettie harmonization requests. The determinatfon o
the frame of reference and the interpretation efrddlevant norms in the light of the requirememd a
imperatives of a specific context are left to thed® are the most familiar with the context (167,
173). The framework does not foster judicializatidbut may allow the most powerful group to
impose its own cultural norms, values and viewstteers, risking marginalizing, indeed eliminating,
them through assimilation.

By contrast, the Co-Chairs propose a «citizen solgading to solutions corresponding to what they
call «concerted adjustment» (19). A citizen rdistehandling harmonization requests is less formal
than the legal route, but more formal than theskxidaire position. The framework is a case-byecas
approach structured by a contextual, deliberathe:raflexive procedure. It relies on negotiatiowl a
the search for a compromise that satisfies bottigsathrough a specific procedure fostering diaéogu
and self-criticism. This framework allows for am@other» transition from abstract and general
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principles, such as the abstract and general dutyasonable accommodation, to a specific soluion

an often unique situation than any authoritariad eontroversial judicial decision (19, 40, 64, 167,
168, 172). It empowers those who know best thelitions in the relevant context, but imposes on all
actors and interveners certain procedural conssrdibi7l, 172, 173). Therefore, the citizen route
favours both the likelihood of sensible, enlightgrand reasoned decision based upon abstract and
general principles and the accountability, resgulitsi and autonomy of the interveners and actors
(168).

The General Modd: Interculturalism

The main contribution of the Bouchard-Taylor reptotthe normative and conceptual debate on
integration, thus, lies in the positions it propdsinwith respect to cultural integration, collective
identity, church-state relations, and the frameworkhandling cultural and religious requests. Sée
positions are: interculturalism (in a narrow seng®lusive collective identity, open secularisndan
the citizen route. Altogether, they constitute aiginal model of integration in a pluralist and
culturally diverse society that may be called,tf@ sake of simplicity, «interculturalisms».

. Quebec Nationalism and Canadian Multiculturalism

The Bouchard-Taylor Commission was created by theb@c Governement to respond to the public
discontent generated by the legal duty to reasgnattommodate particular religious and cultural
beliefs and practices and the effects this dutydma®uebec social and political values and prasdtice
The legal duty of reasonable accommodation wasdatred in Canadian law by the Supreme Court
of Canada in 1985 in a case dealing with religidiserimination in employmerif. In this case, it
meant that the employers had the legal obligatmradjust their decisions, practices, norms and
policies, even if honestly made for sound econoaridusiness reasons, to the specific religious
beliefs, practices or needs of the employee, uritessaccommodation imposed to the employers an
«undue hardship». The purpose of this duty wadimsinate discrimination resulting from decisions,
practices, norms and policies that have an advergmct on religiously-minded individuals.
Although it involved treating individuals differdpt sometimes different treatments are needed to
ensure equality and equal opportunity.

Since 1985, the legal doctrine of reasonable accmfation has evolved. It now applies to all
discriminatory grounds (race, colour, age, sexisatlity, for example), everywhere in Canada, even
if the relevant statute does not stipulate the auplicitly,'® and to all forms of legally prohibited
discrimination, be it direct or indirect (63). The Supreme Court now requires all those who are
governed by human rights legislation to incorpotée reasonable accommodations into their own
standards, practices or decisions in all casegsejdtts the view that a discriminatory standand lca

17 An accommodation for religious or cultural reas@m be negociated by the parties or imposed byotaby the courts.

Negociated accommodations are the most commony f&ee probably always existed. In the reporty thee called
«concerted adjustments». Imposed accommodatioespmonds to the legal duty, and legal doctrineqrefisonable
accommodation», properly called.

18 SeeOnt. Human Rights Comm. v. Simpsons-Sé¢4€85] 2 S.C.R. 536 An employee recently converted to a religion

imposing a sabbat on Saturday asked her employdrs €xempted from work this day. Although the leygrs tried to
find a solution, they ultimately refused the exeimpt In the Supreme Court’s view, the employer ligsle for indirect
discrimination, unless it could show that no readi& acommodation was available.

1% The Supreme Court decision that introduced thd tgfg of reasonable accommodation in Canadianim@nt. Human

Rights Comm. v. Simpsons-Seft885] 2 S.C.R. 536, was taken without expliegdl mandate : it was reached according
to a generous and puposive interpretation of tmeamurights statute.

20 British Columbia (Public Service Employee Relations Commission) V. BCGSEU
[1999] 3 S.C.R. 3 par. 19-68VEiorin Case].
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maintained provided that it is mitigated or suppemed by particular reasonable accommodations.
Moreover, the concept of undue hardship has be@rede The Court rejected th&é minimis” test
defining the American legal concept of undue hap$hIn its view, the issue of accommodation must
be seen in a purposive manner, attempting to peosdpial access to the workforce to people who would
otherwise encounter serious barriers to entry.oitingly, more “than mere negligible effort is rérgd

to satisfy the duty to accommodate.” In particuiaithough the concern for the impact on other
employees is a factor to be considered, “more tnaror inconvenience must be shown before the
complainant's right to accommodation can be deléat€he employer must establish that the actual
interference with the rights of other employees Wauld result from the accommodating measurestis n
trivial but substantial. “Minor interference orcomvenience is the price to be paid for religiceedom

in a multicultural society™

Finally, in 2006, in the «kirpan’'s» or «Multani'sage», a case dealing with freedom of religion
guaranteed in th€anadian Charter of Rights and Freedgristhe majority of the Supreme Court
ruled that the minimal impairment test used for theposes of section one of the Charter (the
limitation clause) must be understood as imposinghe State a burden similar in principle to that
deriving from the duty of reasonable accommodat@aborated in anti-discrimination |&if.
Consequently, for all practical purposes, the State has a constitutional duty to accommodate the
religious practices and beliefs of each particiddividual, unless it can be shown that the adoptib
the accommodating measure would create an «undaship». This decision was very negatively
received in Quebec: it amplified the public dis@mitand is generally seen as the source of thalsoci
crisis. According to some polls, up to 91% of Qamdrs of all origins disagreed with the Supreme
Court’s decision allowing the kirpan at school @85>°> As the Co-Chairs write, «this decision tinged
the entire debate on accommodation in additionigorediting the courts» (179).

The Bouchard-Taylor report is historically and sdlyi situated. It deals with a crisis that had no
counterpart in the rest of Canada. Moreover, #nt's positions are meant to follow the path
Quebec has followed in recent decades in mattargegiration. Up to a certain extent, they condit

a form of social hermeneutics. Finally, the Co-@halaim that the «most important factor»
underlying the crisis was the status of QuebeckFsaench-Canadian ancestry as a minority in Canada

21 geeCentral Okanagan School District No. 23 v. Rendd®92] 2 S.C.R. 970. The leading American casehe “de
minimis” test isTrans World Airlines, Inc. v. HardispA32 U.S. 63 (1977).

2 Ipid.

Z part | of theConstitution Act, 1982being Schedule B of theanada Act 1982(U.K.) 1982, c. 11 (hereinafter “the
Charter”).

24 Multani v. Commission scolaire Marguerite-Bourgedi2006] 1 S.C.R. 256, 2006 SCC 6. Multani, a twelvargeld
child, believed that his religion required him tear a kirpan at all times. In 2001, he accidey@@bpped the kirpan he
was wearing under his clothes in the yard of theost he was attending. Although the school boarcepted to
accommodate the child, the governing board of tteal refused on the basis that wearing a kirpathatschool
violated art. 5 of the school€ode de vigcode of conduct), which prohibited the carryinfgweapons. The school
board’s council of commissioners upheld the lattecision. In the Supreme Court, the majority codetl that the
council of commissioners’ decision prohibiting Marti from wearing his kirpan to school infringed Hisedom of
religion guaranteed under s. 2 of the Charter. Mg it concluded that this infringement could betjustified under
s. 1 of the Charter (the limitation clause), as ustded in the light of the “Oakes test”, originatxpounded irR. v.
Oakes [1986] 1 S.C.R. 103. Section 1 provides thathéTanadian Charter of Rights and Freedogsarantees the
rights and freedoms set out in it subject onlyuchsreasonable limits prescribed by law as canepeodistrably justified
in a free and democratic society.” Although theruil’'s decision to prohibit the wearing of a kipp&as motivated by a
pressing and substantial objective, safety, arftbagh the decision had a rational connection withdbjective, it had
not been shown that such a prohibition minimallp#&ined Multani’s rights. In the majority’s viewhe burden resulting
from the minimal impairment test with respect tpaaticular individual is similar in principle to ah resulting from the
duty of reasonable accommodation elaborated irdistrimination law.

% gSeela PresseTuesday, octobre 9, 2007, p. A 2, the poll SOAPresse.
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and North America. Many members of this minoritypup would experience a «keen sense of
insecurity concerning the survival of their culturand this insecurity would constitute «an invatrian
in the history of French-speaking Quebec» (185,).208or these reasons, one might think that the
report is not easily exportable. However, this ldobe a mistake. The Co-Chairs explicitly
acknowledge that the «identity-related anxiety»cedi in Quebec during the crisis reflected the
concerns «now apparent in all Western countries32)(1especially in countries traditionally
homogeneous with strong national identities (438)18Jp to a certain extent, thus, the deep caoses
the crisis transcend the minority status of Quetseot French-Canadian ancestry. Moreover, as the
sociologist Guy Rocher argued, the identity-relaaediety of French-speaking Quebecers may well
be understood as the anxiety of a majority grouginally, most of the Co-Chairs’ analysis do not
depend on the minority or majority status of Freapkhaking Quebecers. This collectivity is treated
as a dominant cultural group in Quebec and thisutete is sufficient for their (and our) purposes.

In the last fifty years, the Quebec society hasofedd socio-political processes similar to those
followed by most Western countries over the last tenturies! These processes began early in the
twentieth’s century, but accelerated in the 19G@'swhat is known as the «Quiet Revolution».
Traditionally, Quebecers of French-Canadian angesinceived themselves as a minority in Canada.
They called themselves «French-Canadians» andnthize expressed the ethnocultural differences
(language, religion, traditions, history, memorygynof life, and so on) that distinguished them from
the «English-Canadians» or Canadians of Britishestng. However, from the 1960’s, they start
conceiving themselves as a majority in Quebec, éddas a distinct nation, calling themselves
«Québécois» in order to express their distincttidenThe Quebec State was seen as the Stateiof th
nation. They aspired to build a nation-state irekac, either as one Canadian province or as an
independent State. So, they modernized it foptirposes of controling the main structures of power
in Quebec, realizing their collective goals andspreing the cultural character of the community.

Yet, the “Québécois” had to deal with the presesfcAnglophones and of post-war immigrants who
used to integrate into the English collectivityhig fact generated deep debates over the boundlary o
Quebec collective identity (who is included and whkoexcluded) and a certain degree of cultural
anxiety. This presence was perceived as a posildat to the nationalist ambition, notably the
predominance of the French language and the peggmmof the national culture. These debates and
anxiety contributed to the elaboration of many erabuilding policies, such as imposing French as
the official language of the Quebec State and pubbtitutions, requiring immigrants to join and
integrate into the French-speaking collectivity,tafly through school's policies, controling
immigration and establishing certain national hayisl (for example, the «féte nationale des
Québécois») and symbols (for example, renaminghefdlegislative Assembly» into «Assemblée
nationale»).

The nationalist ambition of the Quebecers of Fre@ahadian ancestry has been challenged since the
beginning® One important challenge came from the federaicpabf multiculturalism?® In the
1960's, British- or English-Canadians nationalismswealled into question by the French-Canadians

% gee Guy Rocher, «Rapport Bouchard-Taylor. Une néjmp minoritaire?»,.e Devoir Thusday, June 12, 2008., p.

A7. http://classiques.ugac.ca/contemporains/noche/majorite_trop_minoritaire/majorite_texte.htmiSee also my
own explanation in Luc B. Tremblay, “Religion, Tolaca et laicité: le tournant multiculturel de la Ceupréme », in
Jean-Francois Gaudreault-Desbiens (&g )roit, la religion et le raisonnabl€009, 213-59.

27 For a very penetrating analysis, see Raymond Bré&fsam Ethnic to Civic Nationalism: English Canadala@uebec”

Ethnic and Racial Studig¢4988) 11, 85-102.

Influential criticisms came from Pierre Elliot Tteau when he was professor of law. See, for ex@nfpE. Trudeau,
«La nouvelle trahison des clercs», in P.E. Trudda fédéralisme et la société canadienne-frangal®#67 (text
originally published in 1962).

28

29 Avery good analysis of the Canadian policy of isulturalism is found in Francois Houle, « Citoyetéespace public

et multiculturalisme: la politique canadienne deltraulturalisme »,Sociologie et société¥ol. XXXI, No. 2, automne
1999, pp. 101-123.
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nationalist ambition. In order to examine the fateCanadian national unity, the Canadian Liberal
Government created in 1963 the Royal CommissiorBitingualism and Biculturalism (the «B.B.
Commission»). Its mandate was to help Canadavtoufabilingualism and to understand better its
fundamental bicultural character based on the fpliecof equality between its «two founding
peoples», and to examine the contribution of natisBr, non-French and non-aboriginal Canadians to
the culture in Canada and the measures to be takpreserve it. However, certain members and
representatives of ethnocultural groups living ian@da since two or three generations protested
against the idea that Canada was a «biculturalntoplbecause it devaluated their own culture and
their own contribution to the country: it made thesacond-class citizens. In 1969, the B.B.
Commission abandoned the idea of biculturalism twbured the idea of multiculturalism in a
bilingual country. Canada was a «cultural mos&ic».

In 1971, the Canadian Government led by PierreoEllirudeau followed the B.B. Commission’s
recommendations. It introduced the first offigialicy of multiculturalism in the worl&: This policy
asserted that «cultural pluralism is the very esse Canadian identity. Every ethnic group has the
right to preserve and develop its own culture aaldes within the Canadian context.» Prime Minister
Trudeau stated that in Canada «there is no offotiilire, nor does any ethnic group take precedence
over any other. No citizen or group of citizensotber than Canadian, and all should be treated
fairly.»* The main policy’s purposes were to promote irdiial freedom and national unity.
According to Trudeau, a policy of multiculturalissnthe most suitable means of assuring the cliltura
freedom of Canadians»; «]it] is basically the camss support of individual freedom of choice. ... If
freedom of choice is in danger for some ethnic gsou.. [it] is the policy of this government to
eliminate any such danger and to "safeguard" thisdom». Moreover, he added that if national unity
is to mean anything «in the deeply personal sersemust be founded on confidence in one's own
individual identity ... A vigorous policy of multicturalism will help create this initial confidence».
For these purposes, the federal government woughasti and encourage the various Canadian
cultures and ethnic groups in different ways, nigtdmancially provided that these groups have
demonstrated a desire and effort to continue t@ldeva capacity to grow and contribute to Canada
and a clear need for assistafitélhe policy of multiculturalism was supported Blyfaderal political
parties. In 1988, the Canadian Parliament enagtieav affirming, and specifying, the purposes of
the policy® Over the years, cultural pluralism and diversityneato define the Canadian identity and
the idea of national unity.

30 See Royal Commission on Bilinguism and Biculturali@®69), The Cultural Contribution of the Other Ethnic Groups
Report of the Royal Commission on Bilinguism and Biaalism, Book 1V, Ottawa, 1969.

%1 See Canada, House of Commons (1&¥dBatesOctober 8 :8545-48.

%2 Ipid.

3 |bid. The four ways are: 1/ resources permittiig, government will seek to assist all Canadiatucail groups that

have demonstrated a desire and effort to contiougevelop a capacity to grow and contribute to Capadd a clear
need for assistance, the small and weak groupsssathan the strong and highly organized; 2/ tivergonent will assist
members of all cultural groups to overcome cultbiatriers to full participation in Canadian socie®y;the government
will promote creative encounters and interchangeragrall Canadian cultural groups in the interestatfonal unity; 4/
the government will continue to assist immigrardsatquire at least one of Canada's official langsidgeorder to
become full participants in Canadian society.

34 Canadian Multiculturalism Act]1985, c. 24 (4th Supp.).
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Subject to certain criticisms, the Canadian pobti€ynulticulturalism has been generally accepted by
English-Canadian¥. However, this policy has never been accepted ireb®c, neither by its
governments nor by the general population. Tweatns have been recurréht.First, Canadian
multiculturalism has been seen as inconsistent With nationalist ambition of Quebec French-
Canadians -- certain persons have even arguedt thas one of the policy’s purposes to neutralize
this ambition®’ According to multiculturalism, Quebec French-Gdinas constitute one ethnocultural
group among others. They are no more significarthe Canadian national identity than, say, the
Chinese community of Toronto. Their political @i to create a nation-state in Quebec can hardly
be accepted as legitimate, even if it is founded dnistory that traces its roots back to the «Nteve
France» and even if the nation’s ancestors wetkeiseinstead of immigrants. Since no culture and
no ethnic group may legitimately take precedencaer @ny other, their policy of integration of new
immigrants into the French society is problematic8lecondly, multiculturalism has been seen as
fostering cultural diversity at the expanse of yirand social cohesion. Since it promotes ethnic
differences, it favours cultural separation, theettpisation» of communities and, ultimately, their
marginalizatior’®

In 1982, the notion of multiculturalism was congiitnally entrenched in section 27 of the Charter.
This section provides thatthe «Charter shall bterpmeted in a manner consistent with the
preservation and enhancement of the multicultueaitdge of Canadians». Most judges and legal
scholars understood it as having the function gfr@amble, purporting to state one fundamental
constitutional principle and to express the Caraddentity. Accordingly, the courts have used

multiculturalism as a standard for the interpretatof the Charter’s rights and freedoms and for the
assessment of the legitimacy of laws limiting therowever, no Quebec Government has ever
ratified the Charter. Among the reasons, it hasnbebjected that constitutional multiculturalism

denies the equality of the two founding peoples snthconsistent with the fact that Quebec is a
«distinct societys?

Since 1981, all Quebec Governments have affirmed I¢igitimacy of promoting French as the
common language of public life and a certain idethe Quebec nation as a pluralist, but integrated
democratic political community. They have seet@despect ethnocultural diversity in accordance
with the the principle of equal citizenship, buvbalaced a «variable emphasis» on the contindity o
the French-language culture and on the value ofaldmonds. So, the integration policy has
emphasized intercommunity and intercultural exclangelations and rapprochements, while

w
(4]

Polls tend to show that diversity and multicultism is generally accepted in Canada. See, for plana survey
published by the Centre for Research and InformatioiCanada (CRIC) in October 2003: 54% of those survegetl
that multiculturalism made them feel very proudbto Canadian. In a recent case, the Canadian Sui@euré wrote:
“Canada rightly prides itself on its evolutionanjei@nce for diversity and pluralism. This journegs included a
growing appreciation for multiculturalism, includjrthe recognition that ethnic, religious or cultutdferences will be
acknowledged and respected. Endorsed in legatimsnts ranging from the statutory protections tbimhuman rights
codes to their constitutional enshrinement in @mmadian Charter of Rights and Freedgrttse right to integrate into
Canada’s mainstream based on and notwithstandirge tb#ferences has become a defining part of otiomes
character.” SeBruker v. Marcovitz[2007] 3 S.C.R. 607, 2007 SCC 54.

See, for example, the remarquable study presentéde Bouchard-Taylor Commission: Francois Rochechigline
Labelle, Ann-Marie Field and Jean-Claude Icart, €o@cept d’interculturalisme en contexte QuébécBGiénéalogie
d’'une néologisme», December 21, 2007. It can be undo at
http://www.accommodements.qc.ca/documentation/rapfsapport-3-rocher-francois.pdf.

36

37 A policy of «biculturalism» would have been comsig with the Quebec nationalist ambition, for ibwid have

maintained the idea of two founding peoples.

%8 gee, for example, Neil Bissoondalle marché aux illusions. La méprise du multicultisrag Montréal, Boréal-Liber,

1995.

39 See, for example, René LévesqueR@né Lévesque Textes et entrevues 1968387,
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prioritizing the enrichment of the French-speakindfure conceived as common public culttfein
popular opinion, this came to be known as «intéucalism». In official government documents, it
has been described in terms of «convergence» (fgmeaking culture as the rallying point of
ethnocultural convergence) and «moral contractpéakons living in Quebec must accept French as
the common language of public life, democracy agdaéright to participate, reasonable pluralism
and intercommunity exchange). Where these docwsnexier to Canadian multiculturalism, they
mention it in order to take a distance from it (2119

When Quebecers became aware that the courts imposede citizens a duty to reasonably
accommodate the religious practices and belietgladr citizens, notably on the basis of the Camadia
Charter, many believed, rightly or wrongly, thaistduty had something to do with, derived from or
purported to promote Canadian multiculturalism. isThinference was not unreasonable.
Multiculturalism, as entrenched in the Charter, hadn one reason why the Supreme Court had given
a very broad interpretation and great strengthreedom of religiof” It had also been one
consideration why a substantial cost or burden nbastshown before the complainant's right to
accommodation can be defeatdédVloreover, one might reasonably think that a Istapding practice

of reasonable accommodation of religious practieesl beliefs might promote a form of
«multireligious» society® One might also think that certain religiously-uhinl citizens could use the
duty of reasonable accommodation as a reason niotdgrate, make compromises with others or
accept the society’s fundamental values. Finathgany Quebecers believed that the duty was
inconsistent with the Quebec policy of intercultisma and nationalist ambition (67-68). It is
significant that the legal duty to reasonably acemdate victims of discrimination on grounds of
disableness, gender, or race, for example, hasasst a controversial issue.

40 According to the Co-Chairs, the reason why intdrralism places a «variable emphasis» on the pblenity and

continuity lies in the cultural insecurity and agiyi of the French-speakers’ who, even if they dartsta majority in
Quebec, constitutes a minority in Canada and Nortterdica (119). This explanation is significant ifescas the search
for unity and continuity would not be justified laynation-building assimilationist project, as isH@en the case where
the people aspire to become nation state, but byatixiety of a minority cultural group for its siwal. This
characteristic has two consequences: on the orgs tr@promotion of unity and continuity appearsenegitimate than
where it is supported by a strong national groug, @m the other, it reduces intercultural relatiips as a “face-off
between minority groups, all anxious about thefuffe” (18, 187). See also Rocher et al., supra 3@te

41 See Rocher et al., ibid.

42 SeeR. v. Big M Drug Mart Ltd[1985] 1 S.C.R. 295, par 99-1(; v. Edwards Books and Art LtfL986] 2 S.C.R. 713, par.
96.

43 geeCentral Okanagan School District No. 23 v. Rend@692] 2 S.C.R. 970.

4 The proposed application of sharia in Ontario gaveason to so believe. See also the dissenfiimgon of Justice

L’Heureux-Dubé inAdler v. Ontarig [1996] 3 S.C.R. 609.

The negative reaction of Quebecers may have vamauses. However, most of the reasons examinéukimeport

support this general claim (67-68) : accommodationld be out of control, due to a large extent® ¢orrosive impact
of the charters; there would be a lack of reciftyom accommodation processes between immigrants French-

Canadians; immigrants would be intransigent and @vaafuse compromises, which is contrary to ouruselt they

would refuse to integrate, rejecting thereby theli@ac society’s rules and breaking the implicit peith the host society
(mutual trust, interculturalism, reciprocity, and sn); in so doing, they would endanger Québec&néh-language
culture, showing thereby that they do not feel ened by the situation or the fate of French-speakpuébec, by the
constant battles that it must wage for its surviamadl by their collective memory; traditional or @ religions would
compromise the French language, the principle afige equality, and secularism in our society; agidain seemingly
trivial incidents would undermine the society’s €aralues. Indeed, the Co-Chairs affirm that multicalism was

overwhelmingly rejected, both as a policy and aastitutional principle (121), and that intercudtism was often
promoted as a manner to reject multiculturalism).(39

45
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The Co-Chairs report that “almost all of the inmmers who expressed themselves at our consultations
said they were in favour of interculturalism angected Canadian multiculturalism” (121). They
acknowledge that Canadian multiculturalism wasrofteesented in a simplified or distorted manner
that did not take into account the important charthiss model has undergone over the past 30 {ars.
However, they ultimately agree with the intervener@anadian multiculturalism, “inasmuch as it
emphasizes diversity at the expense of continigtyot properly adapted to Quebec’s situation” {121
Four reasons, that have no counterpart in Engliaha@a, are given: “language-related anxiety”,
“existential anguish of the minority”, “a majoritgthnic group”, “a concern for the continuity or
preservation of an old founding culture” (121-22).More fundamentally, the Co-Chairs reject
multiculturalism, insasmuch as it conceives uniynaerely based upon respect for universal values
codified by law (123). In their view, this persfige of the social bond is “very abstract”: “all
communities need a few strong symbols that serva lasnding agent and a rallying point, sustain
solidarity beyond cold reason and underpin itsgragon.” (123)

The Co-Chairs propose to follow the path that Quétees followed in recent decades on matters of
integration. They see no good reason to depam fto“the foundations of collective life in Quebec
are far from being in a critical situation” (39 owever, there is reason to believe that the Car€ha
model is not substantially distinct from multicutilism, notably from its Canadian version, botlitsn
principles and application. Both models of inteigra seem to equally emphasize “diversity at the
expense of continuity”. Given the standing re@etof multiculturalism by all Quebec governments
and by the population at large, the report seentibain many elements of break. Therefore, one
may legitimately wonder whether it really pusheseec’s collective choices one step forward or
whether it actually invites us to make one big sésjue. In the Part Ill, | examine this issue with
respect to cultural integration, collective identithurch-state relations and the framework to leand
harmonization requests.

[11.  Interculturalism: A Rose by Any Other Name?

In the report, interculturalism and multiculturalisconstitute two genuine but competing pluralistic
models of sociocultural integration. Both bear emsion between two poles: a concern for
ethnocultural diversity and the need to perpetbatt the social bond and the symbolic references
underlying it (118f® They are distinguished by the emphasis each dgiveme of the two poles.

Multiculturalism emphasizes diversity whereas iobdiuralism places a «variable emphasis» on the
preservation of the social bond and on the cortiinoi symbolic references (119). As we saw, the
Co-Chairs believe that multiculturalism, notablg i€anadian version, is not properly adapted to
Quebec’s situation, “inasmuch as it emphasizesrsityeat the expense of continuity” (121). In thei

4 From the mid-1980’s, the idea that the Canadiafcypaf multiculturalism would contribute to maintacultural and

social separation and fragmentation, instead ofptmg sociocultural integration, led the Federav&nment to move
the priorities of the policy from the protectiondaenhancement of the multicultural heritage of Céarelto the
promotion of equality of opportunity and of a monéegrated society. National identity, integratisocial cohesion,
fight against inequality and discrimination, inteitaral understanding and promotion of Canadianeslof democracy,
freedom, human rights, and rule of law became dantithemes. See, for example, the Annual Repatti®@®peration
of the Canadian Multiculturalism Act 2007-2008: http://www.cic.gc.ca/english/resounpablications/multi-
report2008/partl.asp

47 “Language-related anxiety”: in English Canada, swoor later, immigrants will have to learn Englishhereas in

Québec language is the field of a perpetual battiEexistential anguish of the minority”: this factés not found in
English Canada. “A majority ethnic group”: in 198Banadian citizens of British origin accounted fonghbly 34%,
while in Quebec citizens of French-Canadian origadeup a strong majority of 78%. “A concern foe ttontinuity or
preservation of an old founding culture”: in Engli€anada, there is less concern for this than fooma unity and
cohesion (121-22).

The symbolic references include: the foundingitianls and values that have been forged throudiofyisand collective
imagination (118).

48
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view, Quebec should follow, extend and advancentioeel of integration it has adopted in recent
decades. This model, which might be called “int#tralism”, would achieve a better balance
between the two poles than multicuturalism.

In this Part, | maintain that there are good reastm believe that the Co-Chairs’ model of
interculturalism constitutes a form of multicultlisen. | do not claim that it corresponds to the
caricature they denounce, nor that is its mosteddiersion (121, 123, 192). | do not claim eittiext
their model is not desirable or that it is not waallapted to Quebec’s situation. My point is thairth
version of interculturalism emphasizes ethnocultdigersity in ways that are very similar in pript

to that of multiculturalism. | acknowledge thaethuestion whether the Co-Chairs’ positions proceed
from or, on the contrary, constitute a break with path that Quebec has followed in the last thirty
years is largely a matter of interpretatf@nHowever, if the hypothesis is true, then the C@i€s’
model probably departs from what all Quebec Govemisiand many Quebecers understood, and still
understand, by « interculturalism ».

For the purposes of this paper, multiculturalismstutes a general normative model of sociocultura
integration. Although there are profound disagreets, even among multiculturalists, as to what
constitute its basic philosophical or moral comneitts and its main political principles and policies
all versions of multiculturalism seek the publicagnition and political accommodation of group
difference, be it cultural or religious. According Will Kymlicka, three general principles are
common to all different struggles for a multiculilstate® The first is the repudiation of the nation-
state, that is, of the idea that the State beldogene dominant national group. According to
multiculturalism, the State belongs equally todiizens. The second principle is the repudiatbn
all nation-building policies that assimilate or kxe members of hon-dominant ethnocultural groups.
Multiculturalism considers that each citizen muavd equal access to all institutions and equat righ
to act as full citizen in political life, «withoutaving to hide or deny their ethnocultural identity
Accordingly the State must recognize and accomneotfa¢ history, language, and culture of all
ethnocultural non-dominant groups «as it doestferdominant group$. The third principle provides
that historic injustice that was done to non-domtrethnocultural groups by policies of assimilation
and exclusion must be acknowledged by the statevamere possible, rectified and remedied.

| agree with Kymlicka that these principles are ocmon to most, if not all, versions of
multiculturalism. If we use them to assess the ehad integration propounded in the Bouchard-
Taylor report, then interculturalism constitutefoem of multiculturalism. It clearly repudiateseth
idea of nation-state, that is, that the QuebeceStatongs to the dominant national group. It also
clearly repudiates the idea that nation-buildintjgies that tend to assimilate or exclude membérs o
non-dominant ethnocultural groups might be legitenalt is significant that the Co-Chairs avoid the

4 One must establish the facts that may be accemtednstitutive of the path Quebec has followerkzent decades and

give them a coherent meaning. Then one must detenvhat are the contemporary requirements andlife® and give
them a coherent meaning. Finally, one must idethié directions the society must take in orddoest adapt the “path”
to contemporary conditions. None of these tasksbeapurely descriptive: they all require normajivégments. For the
same reason, the methodological approach of th€l@ars has generally been “interpretive” or “hermsiwal”. It has

both descriptive and normative components. Théexicitly stated in places (113) and obvious thess (133-52).

%0 see Will Kymlicka,Multicultural Odysseys2007, 65-66. In this book, Kymlicka uses «muilicralism» as an umbrella

term to cover a wide range of policies «designegrtvide some level of public recognition, suppmraccommodation
to non-dominant ethnocultural groups» (p. 16). sehpolicies are mostly concerned with immigrarasjal and ethnic
groups, religious or ethnoreligious groups, nationaorities and indigenous peoples. They onlyinectly deal with
other kinds of non-dominant groups, such as worgegs and lesbians, disabled, and others. SeeWlifd{ymlicka,
“The New Debate on Minority Rights (and Postcripth’Anthony Simon Laden and David Oweanulticulturalism and
Political Theory 2007, 25-59.

51 hid.
52 |bid, 66.
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expression “Quebec nation”, except occasionallydascribe the fact that a distinct political
community exists in Quebec and possesses a distfiective identity (119). The difficult issue of
historic injustice that was done to aboriginal deag voluntarily left aside, notably for the reagbat

it must be discussed “nation to nation” (34). N#weless, the report's underpinning guidelines
express the idea that the State belongs equadly} titizens, that each citizen must have equatssc

to all institutions and equal right to act as ftitizen in political life, without having to hider a@leny
their ethnocultural identity, and that the statestmecognize and accommodate the history, language,
and culture of all ethnocultural non-dominant ge@gs it does for the dominant group. In a word, it
emphasizes public recognition and political accomtation of group difference, be it cultural or
religious.

One may legitimately describe the Co-Chairs’ modelterm of «interculturalism» instead of
«multiculturalism». However, since the reportglaithat the labels cover distinct meanings andesinc
these labels are politically loaded, it is impottdo determine whether it proposes a model of
integration that is substantially distinct from tncdilturalism. Moreover, one might wish to use the
term «multiculturalism» only to describe its radiearsions (192). But this might be misleadings A
the Co-Chairs argue, the radical versions are aiamies or «truncated» versions of multiculturalism
(192). In reality, most versions of multicultusah promote at least a minimal set of integrating
elements in order to foster a sense of unity, comb@longing, and social borid.

In what follows, | substantiate these claims wiéispect to four positions: interculturalism (stsctl
speaking), inclusive collective identity, open dadsm and the citizen routé.

The Model of Cultural Integration: Interculturalism

Interculturalism is conceived as a model of cultumategration that promotes ethnocultural
interactions in a spirit of respect for difference$t places a “variable” emphasis on unity and
continuity, notably through ethnocultural interaati but does not promote assimilation to one
particular culture. By fostering both the formatiof a common collective identity and respect for
ethnocultural diversity, it affords security boih the dominant cultural group and to ethnocultural
minorities and respects the rights of all. Statedwch, interculturalism may appear as a middla ter
between assimilationist and multiculturalist modsgflgultural integration.

However, the Co-Chairs’ interpretation of interaudlism emphasizes respect for ethnocultural
diversity. Where it actually emphasizes unity aadtinuity, it still fosters ethnocultural divengit
The reason is that public recognition and polit@atommodation of cultural and religious diversity
are seen as facilitating integration into widerisgcand, consequently, as adequate, indeed the bes
means to promote unity and continuity. To thiseekt interculturalism promotes ethnocultural
diversity, not only for the purposes of promotingedsity, but also for the purposes of unity and
continuity. So conceived, a policy promoting crdiuand religious diversity is a policy of unitydn
continuity. However, two things must be said. skithis consideration expresses a multiculturalist
thesis. In Canada, for example, it has been oasoreput forward by the federal government to
justify the policy of multiculturalisi? and by the Supreme Court to support the consitati
principle of multiculturalism?® It is a central theme within political philosoplpd social theory, as

%3 See, for example, Bhikhu ParelRethinking Multicuturalism20086, ch. 7; Tariq Modoodylulticulturalism A Civic

Idea ch. 6; Will Kymlicka, Multicultural Citizenship ch. 9; James Tullptrange Multiplicity. Constitutionalism in an
Age of Diversity1995. Paradoxically, this point is also recogdimn the report (192-93).

% For a description of these positions, see sug,|Pf this text.

55 gee, for example, Canada, House of Commons (ID&atesOctober 8 :8545-48.

%6 See, for exampleR. v. Zundel[1992] 2 S.C.R. 731. The dissenting opinion inialihtwo judges introduced the first

systematic judicial statement about constitutionalticulturalism.
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exemplified by the works of Will Kymlicka, BhikhuaPekh, Tarig Modood and James Tully.
Secondly, it is an empirical thesis that may bee tan false. Although it might be premature to
conclude either way, it should be admitted, mealeaythat it emphasizes ethnocultural diveré‘?ty.

Let me give four illustrations drawn from what th@o-Chairs regard as the objectives of
interculturalism (119-21). First, interculturalismesumes that it is a good thing, for those cigzgho

so desire, «for initial affiliations, those root@d the ethnic group of origin, to survive» (120).
Similarly, it postulates that it is useful, for imgrants and their children, «to make available ... at
least for a certain time, the means to preserve thether tongue» (120). There are two underlying
justifications. The first concerns diversity. Bleemeans contribute to preserve “the enrichment
cultural diversity affords” (120). The second jfisation concerns unity and continuity, social
cohesion and integration: survival of initial afitions and preservation of mother tongue wouldvall
cultural groups to mediate between their members society overall and would mitigate the
migratory shock of immigrants.

Secondly, according to the Co-Chairs, intercultanalentails that cultural and religious differendes
not have to be confined to the private domain: theyust be freely displayed in public life» in
accordance with what they call “open secularisn20)1l The same two justifications are given. Open
secularism is an appropriate way to “benefit fullpm cultural diversity” and enhances social
cohesion and facilitate integration: «to displag’srdifferences and become familiar with thosehef t
Other» would prevent marginalization that «can lEaffagmentation favourable to the formation of
stereotypes and fundamentalisms» (120).

Thirdly, the Co-Chairs maintain that intercultusali recognizes the principle of multiple identities.
Each person has a «right to preserve if he soedesiis affiliation with his ethnic group» (120).
Accordingly, the mode of integration must be plucilizens may decide, «according to their choice»,
to achieve their own integration to society eithgrmeans of their culture of origin or by distarcin
themselves from it. The Co-Chairs’ adaptationhaf moving train's metaphore used to describe the
integration process is significant. They say &iaflso happens that not just passengers butagilw
cars also join the train» (120).

Fourthly, the Co-Chairs argue that interculturalisntourages both plurilingualism and the language
of the majority as the common public language. hEHadividual has a right to define «as he sees fit
his relationship to the common or any other languagd to adopt it in his own way» (120). It follw
that the debate on the language of the majoritygiss an identity-related language or as a vehicula
language is a dead end. What counts is to dissg¢enthe language of the majority. Of course, these
claims might be acceptable. However, they clearitail that the function of the language of the
majority as a common public language is vehicutdy:ahe common public language is instituted for
the purposes of communication, collective delibermatcultural exchanges and interaction (119). It
follows that the distinction between multicultusai and interculturalism is reduced to this. Where
the language of the majority is dominant in falag force of the market is sufficient: sooner oedat

5 See Kymlicka, supra note 53, ch. 9, esp. 18%#rekh, supra note 53, for ex., 196, 211, 248; Mddsupra note 53, for
ex., 150 ff; Tully, supra note 53, for ex., 196-98.

8 It is not easy to verify the truth of this multiauralist thesis because most countries tend teefd®omogeneity. Except
for Switzerland, perhaps, the countries that hanaenpted some form of multiculturalism, such as Canadd Spain,
tend to show that unity, the sense of belongingaciety as a whole and the sense of sharing a canfate with all
citizens are rather weak -- indeed we even encowat@us secessionist movements. However, it trhghpremature to
conclude that the thesis is false. So it mightvedl advised to get more empirical evidences befoaking a probable
judgment, provided that it is frankly acknowleddkdt there might be a cost if the thesis ever ajspedbe false.
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immigrants will have to learn it. Therefore, thtats has no need to institute it as a common public
language. Where the language of the majority tsdeminant, the force of the market may not be
sufficient to produce a common public language.nseéguently, the state may be justified to use the
law to institute it. In my view, this distinctias formal.

These examples show that the Co-Chairs’ interpoetadf interculturalism is difficult to distinguish
from multiculturalism. It places a certain emplsasn diversity, even where the proposed policies ar
also justified in terms of unity and continuity.otB recognize the principle of multiple identitiasd
both reduce the common public language’s funct®nehicular only. Of course, the Co-Chairs say
that interculturalism encourages numerous form wfucal interaction in a spirit of reciprocity,
fostering thereby continuity and unity. Howevére purpose and effect of these forms of interaction
is to transform the culture of all ethnoculturabgps, including the majority group, and to charige t
Quebec identity (120-21). They also say that “Q@aehs a nation ... is the operational framework for
interculturalism” (119). But since interculturatisis faithful to the «ideal of equality», it doestn
institute a hierarchy among citizens. It confaygad status to all cultural groups and it recogsitheit
each group has an equal right to survive and dpvelbhis is why the Co-Chairs may affirm that
interculturalism affords security both to the doamh cultural group and to ethnocultural minorities
and protects the rights of all (119).

The Type of Coallective I dentity: Inclusive

The Co-Chairs’ conception of the collective idgntitf the political community is «inclusive»: it
«opens itself fully to ethnocultural diversity tlhugh exchanges and interaction such that all cisizen
can at once be sustained by and contribute tol@8)( It is «constructed» by everyone and may
«shift» at any time (123). An inclusive collectii@entity is united by what they call a «citizen
culture». The constitutive features of this cidtaontain both certain symbols, values or ideath®f
dominant national culture and certain common vahiswricized by each ethnocultural tradition. Its
basic common reference points, thus, are baseldeocombination of different cultures and traditions
(123). They can be shared by all citizens withirbeyond their specific identities (124). Stated a
such, an inclusive conception of collective identitight be conceived as a middle term between
ethnic and civic conceptions.

I have no doubt that a collective identity of thgbe has been developping in Quebec for several
decades. However, it is difficult to conceive hibvwan be distinct from the type of collective idign
that may emerge in multicultural society such asdda. The types of collective identity that
characterizes a society is a matter of social faxt interpretation. Collective identities are not
essences and their characters are not immutalkeleatie social constructs «forged in history from th
experience of communities» (1238).1t is therefore a question of fact and interpietawhether the
collective identity of the political community ofraulticultural society is inclusive.

Two reasons show that the type of collective idgnthat emerges in a society committed to
interculturalism needs not be distinct from the dhat may emerge in a society committed to
multiculturalism. The first reason derives frometlCo-Chairs’ objection to the view that a
multicultural society could be united only by respdor universal values codified by ldi.
According to them, this view of the social bondde «abstract» : «all communities need a few strong
symbols that serve as a bonding agent and a rgljy@int, sustain solidarity beyond cold reason and
underpin its integration» (123). They agree withgilieville that «no society can prosper without

% They survive because they perform a useful functimmely, to symbolically underpin, express anasotidate a social

relation of solidarity. (123).

8 This view has often been attributed to Canada.hak some affinity with certain versions of civictinaalism,

constitutional patriotism and cosmopolitanism.
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similar beliefs or rather that none subsists thusvithout common ideas... it is therefore necessary
that the minds of all citizens always be assemidlled held together by a few main ideas» (123).
However, if the Co-Chairs’ objection is true as atter of fact, then the view that the identity of a
political community can be merely united by respket universal values codified by law has no
anchor in the real world. All collective identityould actually be thicker and their social bond igou
be more concrete. And if this is true, then it Imige difficult to distinguish interculturalism fro
muIticuIELllralism on the ground of the type of cotige identity and social bond they allow to
produce’

The second reason derives from what the Co-Cldergtify as the avenues or spheres within which an
inclusive collective identity can be formed and elep as a citizen culture (125-28). For example,
they maintain that the formation of an inclusivdlextive identity requires the recognition of one
common public language, the maintainance of ceggmnbols and mechanisms of collective life, such
as institutional rituals, symbols, codes and hgkdand the edification of a genuine national memor
(125, 127). However, as we saw, the integrativetion of a common public language is vehicular
only. Moreover, the symbols and mechanisms ofectille life must accommodate cultural and
religious diversity. For example, crucifix in letatures must be removed, prayers must not beopart
any institutional rituals and the national holidaygst be inclusive, that is, they must not be civece

as celebrating the dominant cultural group (15&inally, the edification of a genuine national
memory must not only make the history of the domirgaroup significant and accessible to citizens of
all origins. It must take into account the growiathnocultural diversity, notably because the
members of the ethnic minorities can substantiahyich Quebec’'s collective memory «by
contributing to it their own stories» (127). Urdesne supposes that multicultural societies have no
common public language, no symbol and no mechaafsoollective life and no national memory, it
is hard to see why any of these avenues or splare®t also contribute to the development of an
inclusive collective identity in a society commdte multiculturalism.

A second example can be drawn from what we maytlealkhistoricization thesis». As we saw, the
Co-Chairs maintain that a citizen culture is cdogdid by common values that have been historicized
by the various ethnocultural groups and traditifmsd in the society, such as certain universalesl
(126). These values are not conceived as mereaabstieals or empty conventions (127). Being
historicized, each common value has a specific mgaar connotation for the groups that have
adopted it by virtue of some collective experienttes made it part of their «founding» values (126)

The historicization thesis may, | think, be adndttdHowever, two difficulties arise. The firsttigat it
gives us no reason to assume that a society coeahtitmulticulturalism cannot have such common
values. Since they depend on historicization gseg, their existence and specific content areersatt
of fact®® So, it is an empirical question whether such comwalues actually exist in a multicultural
society. The second difficulty is that the histaration thesis gives us no reason to assume libat t
collective identity of a society committed to intelturalism is substantively any thicker than time o
we may find in a society committed to multicultisad. The thesis claims that a value becomes a
common value of a society committed to interculisra when it is inherent in the historicization
processes of the various ethnocultural groups eaditibns found in this society. It does not claim
that it is necessary for the value to be histoediby the wider society as a whole, conceived as a
distinct group or community, indeed as a distireththiocultural” group or community. If this were a
necessary condition, then the fact that it woufibdde inherent in the historicization processethef

61 See, for example, Modood, supra note 53,ch. 6,1e8pff; Parekh, supra note 53, ch. 6, esp. 219 ff

62 As far as Québec is concerned, the Co-Chairs sugyssthe existence and content of a significame af common
value has still to be confirmed (126-27). Howewbey believe that the value of equality would dfyabecause it is
deeply rooted in the collective memory of many ethuitural groups and inherent in several histoatian processes
(126).
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various ethnocultural groups and traditions foumthis society would add nothing to the statushef t
value as a common value of the wider society. Nomge the foundation of the common values of an
intercultural society may be totally independewinirany historicization process of this society, qua
distinct group or community, these values may hguite distinct meanings and connotations
according to the particular collective experienogthe various ethnocultural groups and tradititns.
So, the common values, conceived as the valueeoittler society, may express nothing more than
abstract ideals or empty conventions. The casggb#ie bonding agent of the collective identityaof
society committed to interculturalism may not biekbr than the one found in a society committed to
multiculturalism.

The other avenues and spheres within which ansiaucollective identity can be edified give no
more reason to distinguish it from the type of ective identity that may be formed in a multicudtur
society. For example, the Co-Chairs favour theettgwment of a sense of belonging through the
schools, civic life, intercultural exchanges, knedde of the territory, and so on (125). But they
immediately add that such a development must netxbkisive: it must leave room «for other parallel
ethnocultural or other affiliations» (125). Sinmiig artistic and literary creation fosters therf@ation

of a common imagination. However, such creatiopligicultural: it enriches and transforms the
imagination of the dominant group (127).

As these examples show, the type of collectivetilethat may emerge in a society committed to
interculturalism gives us no good reason to distisiy this model of integration from
multiculturalism. In particular, in both casese tbonception of national identity fostered by ttea

of nation state is rejectéd.

The Model of Church-State Relations; Open Secularism

Open secularism is a model of church-state relatihiat simultaneously favours the separation
between religion and state and the greatest pessibtess of religious beliefs, practices and
convictions to the public sphere and institutiofifie State must be neutral on matters of religian -
must not favour, nor identify itself with any panlar religion --, but this does not entail a gtric
church-state separation freeing the public reabbmfreligion. People must be allowed to express in
private and in public their religious convictionsmasmuch as this expression does not infringe other
people’s rights and freedoms» (141). State netytial matters of religion and the separation betwe
religion and state are two principles expressimgitistitutional structures that are essential tieae

the two purposes of secularism. These purposesomeeived as coming within the framework of a
democratic, liberal political system. They are ttmaoral equality of persons» and «freedom of
conscience and religion» (135). Since the morabkty of persons requires the state to treat dyual
all citizens, the state must be separated frontaligious and secular organizations and neutréksin
relations with the different religious and secuarspectives and worldviews. Freedom of conscience
and religion requires the state to ensure that galitidual can live his life in light of his corstions

of conscience, be they religious or secular (136pen secularism, then, establishes a balance that
best achieves the two purposes of secularism @dd@best fulfils the four principles of secularism.

% In my view, the example drawn from the value afi@iy is striking (126). Each particular ethnocué! group may give

a different meaning to the value of equality gitleair own specific collective experience of oppi@ssand domination.
Moreover, it might be the case that the meaningapfality is controversial and contested, indeedahlwithin a same
ethnocultural group found in the society.

64 See, for example, Modood, supra note 53, espnd&la. 6; Parekh, supra note 53, ch. 6, esp. 2B ff.
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The Co-Chairs’ approach is basically normative (384 142-48f° Although they claim that this
model has «gradually established itself» in Quéddd), they acknowledge that the governments
have remained “remarkably silent on the Québeclagsm model”: no elected government has ever
adopted a text in which “the key directions of fQeébec secularism model are defined” (153).
Although they also claim that there is “a fairlyobd consensus” on open secularism among “the
organizations that have reflected on Québec sésmlasver the past decade» (140), this consensus
has been quite limited in scope (it concerns laas ten organizations), quite recent (no more than
fifteen years) (140-41) and tend to ignore variorganisations that have taken a stance in favoar of
more rigid form of secularisfi. In fact, the Co-Chairs acknowledge that no samaisensus actually
prevails among Quebecers on this question: “themdéfound disagreement on the policy directions
that the Québec State should now adopt in resfestanlarism”. Most people who took a stance on
this issue before and during the public debate 0872rejected the open secularism model and
favoured a more rigid form secularism, somethinmiirag towards the strict church-state separation
model (133, 141, 142J. As reported, a number of Quebecers “expressedréfservations about this
model. In fact, the accommodation cases that havesad the greatest discontent were based on
religious reasons and implicitly related to thigpgecularism. What explains this malaise?” (142)

Furthermore, although the Co-Chairs argue thaetlseno pure secularism model that one could apply
properly and, accordingly, that each society muding its own model in light of its own context,
values, outcomes and balances (133), they ultijmatelpound the “one” model that “best allow us to
respect the equality of persons and their freedbooioscience and religion” (141). In their viewet
choice of open secularism is “the right one” fog thasic reason” that it best fulfils the four piples

of secularism (148). Finally, the Co-Chairs takenynpages to refute the arguments of the crities in
manner typical of normative political philosoph@pen secularism, therefore, is a normative model
and, for this reason, may have a claim to univaysait least within democratic, liberal states.

Open secularism is conceived as an aspect of Quetsgculturalism (126§ and as coming within
the framework of a democratic, liberal state, nigtatpolitical liberalism” (134, n.1). It is «much
more liberal than republican»: it is an institué@arrangement that is «aimed at protecting rights
freedoms» and not, as in France, «a constitutipriatiple and an identity marker to be defended»
(141). However, the model is hardly distinguishatotem the kind of secularism that would derive
from multiculturalism. Open secularism offers “thwadest protection to freedom of conscience and
religion” (148). It takes the fact of pluralismryeseriously and seeks to allow a variety of relig
and secular perspectives or worldviews to coexistl dlourish. It is probably the most
accommodationist model of church-state relationgetwable in a democratic state committed to the
moral equality of persorfs.

®  The approach taken in the other chapters is beshriptive and normative. From a normative pofniiew, the chapter

on secularism is the most important of the repéiitst, it directly deals with the main issue that led to the crisis on
reasonable accommodation, that is, the place dfigal in society. Secondly, and more fundamentatlyexplicitly
provides the normative foundation of the whole répdt explains and articulates its fundamentahgples and values.
These principles and values are conceived as libathdemocratic.

®  For example, le mouvement laique québécois.

87 The Co-Chairs report: «our debate that precedeéstablishment of our Commission and our public Ingarrevealed
that there is profound disagreement on the policgctions that the Québec State should now adopespect of
secularism. Some people believe that the curremegbdemands a radical modification of the se¢shamodel centred
on the protection of rights and freedoms that weeHaown until now (141)".

8 It is significant that the French specialist onwsarism, Jean Bauberot, entitled his book examittiegBouchard-Taylor
report:Une laicité interculturelle- Le Québec, avenir deFrance? 2009.

9 Open secularism has much in common with the cdimepf secularism elaborated by Canadian SupremetGo

Chamberlain c. Surrey School District No., 38002] 4 S.C.R. 710. The majority of the Courtweag that the concept of
“strict secularism”, as used in a”l@entury statute, “reflects the fact that Canada déverse and multicultural society,
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Let me illustrate this claim by six examples. Eiggpen secularism conceives freedom of religion in
broad, probably its broadest plausible terms (178his conception derives from the Canadian
Supreme Court’'s definition. According to the Coutie «essence of the concept of freedom of
religion» is the right to «entertain such religidosliefs as a person chooses», the right to «aeclar
religious beliefs openly and without fear of hintlra or reprisal», and the right to «manifest religi
belief by worship and practice or by teaching aisseinination»° Originally, freedom of religion was
inherently limited by the rights and interests tiiess and one could expect the beliefs to have some
objective basis in some religious traditionHowever, over the years, the Court’s conceptasbiecome
“subjective” and “quasi-illimited”. Freedom of igibn includes any act or practice a person “sihcer
believes has a nexus with his religion, eveniifijitres or threatens the interests of others, sisctineir
life, safety or healtf? if it is not required by an official religious dow, if it is not in conformity with
the positions of religious officials and if he etonly member of a religious group to believeait Buch

a nexus?® Individuals are thus allowed to adopt the religideliefs «of their choices» and «to put
them into practice» if they sincerely believe tlaeg bound to conform (176): it is «<incumbant on the
individual to define his own position in relatioa teligion» (145). Moreover, the protection of the
sphere of freedom is very strong. Freedom of iatigs infringed inlaw as soon as a norm, act or
practice imposes a non-trivial or not insubstanbarden or cost to a person’s ability to act in
accordance with his religious beliéfs. Whether the person’s ability to act in accordandth his
religious beliefs has been impairedant does not maitter.

The Co-Chairs maintains that the subjective comoepf religion marks «the phenomenon of the
individualization of belief», deriving from the pale’s «personal quest for meaning» (176): more and
more people «are turning to an array of religiamtitual and secular traditions to draw from them
elements that allow them to structure their wordwh (176). One might thus reasonably believe that
open secularism seeks to secure a liberal indiVidght. However, it should be recalled that the
Supreme Court’s broad and strong conception ofltveeof religion was partly justified on the basis

(Contd.)
bound together by the values of accommodationraote and respect for diversity. These valuegedtected in our
Constitution’s commitment to equality and minoritghts” (par 21). Strict secularism “does not mehat religious
concerns have no place in the deliberations anigidas of the Board. Board members are entitled,iaeeled required,
to bring the views of the parents and communitiey represent to the deliberation process. Becaligion plays an
important role in the life of many communities, sbeviews will often be motivated by religious comse Religion is an
integral aspect of people’s lives, and cannot Be de the boardroom door.” (par 19). The majoritgds: “What
secularism does rule out, however, is any attempse the religious views of one part of the comityun exclude from
consideration the values of other members of thrangonity. A requirement of secularism implies thathough the
Board is indeed free to address the religious coscef parents, it must be sure to do so in a mativargives equal
recognition and respect to other members of thenmomity. Religious views that deny equal recognitéom respect to
the members of a minority group cannot be usedxttude the concerns of the minority group. Thidais to both
groups, as it ensures that each group is givenuah mecognition as it can consistently demand wiléng the same
recognition to others” (par 19). It follows thd&tet administrative board “must act in a way thathpwtes respect and
tolerance for all the diverse groups that it repnés and serves” (par 25). This view is sharedlbjudges. On the
accommodationist model in general, see, for exan@pide Durham, “Perspectives on Religious LibertyCémparative
Framework” in Johan van der Vyver and J. Wittg&ds.),Religious Human Rights in Global Perspectit896, 12.

0 SeeR. v. Big M Drug Mart Ltd [1985] 1 S.C.R. 295 par 94.
I SeeR. v. Big M Drug Mart Ltd.[1985] 1 S.C.R. 295, at 348pung v. Yound1993] 4 S.C.R. 3. hogg, 39.6 par 99-100.

2 B. (R.) v. Children’s Aid Society of Metropolitanrdito, [1995] 1 S.C.R. 315 par 10Rpss v. New Brunswick School
District No. 15 [1996] 1 S.C.R. 825 par 73.

3 syndicat Northcrest v. Amselg[a004] 2 S.C.R. 551, 2004 SCC 47 par 46.

" Syndicat Northcrest v. Amselenj2004] 2 S.C.R. 551, 2004 SCC 4WNultani v. Commission scolaire
Marguerite-Bourgeoys[2006] 1 S.C.R. 256, 2006 SCC 6 par 53. The sowrdeuind inR. v. Edwards Books and Art
Ltd., [1986] 2 S.C.R. 713.

S Multani v. Commission scolaire Marguerite-Bourged906] 1 S.C.R. 256, 2006 SCC 6 par 53.
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of constitutional multiculturalisi® Secondly, it also protects the rights of peopl@adt as part of a
larger religious community. Thirdly, the subjeeticonception of religion recognizes the normative
importance of the religious identities as they ermatio particular individuals. The individuals’
religious beliefs, as well as their expressiondindewho they are and shape their identity (144e T
meaning of such beliefs and expressions must bidatbby the individuals themselves. Otherwise,
one would use “words that tend to interpret theepttersons in light of oneself, as though the other
person’s semantics necessarily reflected the sérsattiat informs the dominant culture here”
(145n.24). Fourthly, the subjective conception elfigion recognizes that the identity of religious
cultures may be internally plural. The Co-Chamg,dor example, that it avoids “the risk of faliin
back on the majority opinion in a religious commyrénd contributing to the marginalization of
minority voices” (176, 145). Given these considerss, it seems difficult not to associate the broa
and strong conception of freedom of religion withlticulturalism.

Secondly, open secularism conceives freedom djioglias an aspect of freedom of conscience (144)
and seeks to protect both (137). Of course, asame it offers the broadest protection to freeddm o
conscience and religion. Accordingly, “all deepdtgel convictions or convictions of conscience that
allow individuals to shape their moral integrity’ust enjoy the same status, whether they stem from a
religion or from a secular moral philosophy (144)nce again, one may infer that open secularism
seeks to secure a liberal right, notably, the righindividuals to adopt the religious, spiritual o
secular beliefs of their choice and to act accalgiprovided that they respect the rights of others
However, there is more to be said.

Open secularism requires the State to be neutalomy toward all religious groups or beliefs, but
also toward religious and secular worldviews. Howd neither favour nor burden any particular
religion, religion as a whole or any secular systd@nbeliefs as a whole. It should not influence it
citizens’s choices for or against certain secularadigious worldviews by laws or policies that
advantage or burden them (148). It follows thaeeular State should not operate on the basis of a
secular system of beliefs. It must not presuppfisegxample, the superiority of reason and science
over faith. This would be inconsistent with thapiple of neutrality based upon the moral equality
persons (134-36). Indeed, secular systems of bebeé conceived as forms, or equivalent, of
religion.”” The Co-Chairs argue that «this characteristesilarism is of fundamental importance in
the context of societies that are constantly difyerg) from a cultural and religious standpoint8).

| think it fair to say that the Co-Chairs would cheterize as “assimilationist” a secular state ajyeg

on the basis of a secular system of belief.

Thirdly, open secularism claims that individuals,pivate citizens, must be allowed to express thei
religous beliefs in public spaces and public ingtins and, for this purpose, have a right to reabte
accommodations (178-79). Cultural and religiodfedences need not be privatized. The Co-Chairs
give various reasons for this position. A rigidvpte\public distinction is too general to be fuonal

and too restrictive to be pragmatical (143). Bareple, in hospitals, vulnerable persons may wish t
be surrounded by their loved who are religious dydreligious rites. The distinction is also
incoherent. For example, even if a law prohibitaigreligious signs in public establishments tseat
everyone uniformally, it is not neutral betweengtavhose religion requires the wearing of signs and
those whose philosophical, religious or spiritugdws do not require it (148). However, as we saw
earlier, the main justifications are twofold: “& healthier to display one’s differences and become
familiar with those of the Other than to gloss oaad marginalize them” and allowing the expression
of religious beliefs in public spaces and instans allow all of us to “benefit fully from cultural

® SeeR. v. Big M Drug Mart Ltd.[1985] 1 S.C.R. 295, for the broad interpretatafrthe sphere of freedom, aml v.
Edwards Books and Art Ltd1986] 2 S.C.R. 713, for its strength. See algora notes 42-43 and accompanying text.

" See, for example, the expression “secular religiand philosophies» (145), “civil religion” (135%nd “secular
equivalent of religion” (134).

23



Luc B. Tremblay

diversity” (120). The extent to which the rightégpress one’s religous beliefs in public spacek an
public institutions holds is a matter of conte¥fowever, it reaches the wearing of religious syrabol
by citizens in public institutions and in sportsxgeetitions, dietary prohibitions and the grantirig o
temporary or permanent prayer rooms in public tustins, the installation of an erub on public
streets, the students’ exemption from certain opficcourses at school, and the use of religious
language in citizen deliberation (178-79). Althbufe Co-Chairs do not mention it, open secularism
seems to allow the use of religious language irsleire deliberation, for the reason stated béfow.

Fourthly, although open secularism requires théeStad public institutions to be neutral towarads] a
separated from, religion, it also provides thatahents of the State must be allowed to express the
religious beliefs while they are in function andy fthis purpose, they have a right to reasonable
accommodation (178-79). This position may reduwe ¢appearance» of neutrality of the public
institutions, for the employees might be seen asirgg their religion before serving the State.
However, the main consideration is that the Staipleyees «display impartiality in the performance
of their duties» (149). Their acts must not beadexd by their faith or philosophical beliefs, tytthe
desire to achieve the purposes inherent in thdipotshey occupy (149). Partial acts (proselytigon,
example) should be sanctioned on the merit (19BUt the mere fact that a person is wearing a
religious sign is not a reason to believe thatshiess impartial, professional or loyal than thagm

do not externalize their religious or philosophiteliefs (149). Each employee must be equally
presumed to act with impatrtiality.

The public expression of religious beliefs by arersigof the State may be subject to limits and
prohibition if, in context, it imposes an «unduadship» to the institution, its mission and thehtiy

of others (150). For example, the wearing of akbusr a nigab in class may be prohibited if it
hampers the performance of a female teacher (1Snilarly, the public expression of religious
beliefs may be prohibited where the «appearancenpértiality» is expected from certain public
duties, such as the duties of judges, Crown prasessipolice officers and prison guards who possess
a power of punishment and coercion or symbolicaigbody the State (151). Otherwise, the
employees of the State may express their religmmliefs as they think appropriate and the public
institutions have a duty to accommodate them. Tay include the wearing of the headscarf in class
and the burka and the nigab for all employees efShtate. It follows that no general and uniform
prohibition of the public expression of the religiobeliefs of the agents of the State is justified.
Judgments must be made on a case by case bassspoFftion upholds simultaneously the neutrality
of the State and the freedom of religion and camsx of the agents of the State. Moreover, it
guarantees equal access to jobs in the public andppblic service, independently of religion.
Finally, it fosters the integration of all (150).

Fifth, open secularism claims that the practice$ symbols of public institutions and displays that
have originated in the religion of the majority mag maintained insofar as they constitute a part of
the society’s religious heritage. The “Croix du mdRoyal” would be an example. However, if «in
point of fact» a given practice or symbol idensfihe State with a religion, it should be changed o
removed even if it seems to have only heritageeakor example, crucifix in legislatures and praye
recited on a voluntary basis at the beginning délipumeetings identify the State with a specific
religion. In these cases, the appearance of digpmad impartiality should be paramount (152, 178

8 In Chamberlain c. Surrey School District No., 38002] 4 S.C.R. 710, the Canadian Supreme Court'sepiion of strict
secularism goes that far. Supra note 69.

® The proposition that accommodating religion pagtiand beliefs fosters integration has probabiypaen proven yet. |

might certainly be true with respect to certairigieus groups and practices. But it is uncertaingast with respect to
all religious practices and beliefs. One may reabty believe that the more the practices and fisetiea religiously-
minded person are accommodated, the more the acedations allow the person to remain in his religiovorldview
without having to participate to the intercultueaichanges and dialogue processes. The case bemgnight say that
the religious group is nevertheless integrated bemause it lives peacefully. But this form of grtion would be very
thin and rather formal.
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Although one may agree with this position, it raise difficulty. A given practice and symbol
conceived as identifying the State may not infringe freedom of religion or conscience of any
citizen and not require any of them to act agdimsir conscience. In all cases, it may not ertkeit
those who work in these public institutions, sushedected representatives, are unable to display
impartiality in the performance of their duties.in&& the agents of the State may, as employees,
publicly express their religious beliefs on thelgrd that their mere appearance of neutrality dogs n
constitute the main consideration, one might wongy open secularism would not submit all
practices and symbols that now have only a hertagjee to the same consideration.

Sixth, open secularism entails that the State maiptain the traditional common calendar, evenef th
holidays coincide with the holidays of the dominegligious group. However, it also provides that i
should reasonably accommodate members of othgiamd allowing them to take leave on their most
important religious holidays. So, the principfeequal respect is upheld (153).

Open secularism might rightly be conceived as gliog the best balance between equality, freedom
of religion, church-state separation and staterabityt However, as these examples show, it fies t
requirements of a society committed to multicullisra. It seeks to give to each citizen, religiaus
not, equal access to all institutions and equdltrig act as full citizen without having to hidedeny
their religious identity. For these purposesnterprets freedom of religion in a very broad, gquas
illimited, sense, conceives it as a part of freeddrmonscience and requires the State to accommodat
the practices, beliefs and symbols of non-domimahgious groups as it does for the religious or
secular practices, beliefs and symbols of the damtigroup®

The Framework for Handling Harmonization Requests: The Citizen Route

For the purposes of handling harmonization requitgts arise through the encounter of different
cultures, the Co-Chairs favour what they call dizen route». A citizen route relies on negociatio
and the seach for compromises that satisfy aliggarit is a case-by-case approach structured by a
contextual, deliberative and reflexive procedurahfework that fosters dialogue and self-criticis.
citizen route leads to solutions corresponding t@atwhey call «concerted adjustment» (19). This
method is said to allow for a smooth transitiomfrabstract and general principles, such as thetduty
reasonable accommodation, to a specific solutioaniroften unique situation (19, 40, 64, 167, 168,
172). It seeks to empower those who know bestohéitons in the relevant context, while imposing
at the same time a set of procedural constraifits, (172, 173).

In the Co-Chairs’ opinion, «a sound harmonizatioacfices policy must reduce as much as possible
the judicialization of interpersonal relations» ahd citizen route is the «surest way to avoid ohe
the party’s resorting to courts» (167, 173). Tasition is supported by various reasons: it isdgo
for citizens to learn to manage their differendés, citizen route avoids congesting the courtsiand
fosters the values that underpin interculturalisiihe Co-Chairs maintains that the citizen route
proceeds from a «new vision» that is «respectfulligérsity» and «based on a general ideal of
intercultural harmonization» (160). This new ota&ion «essentially» promotes pluralism and
enables individuals or groups to achieve «fulfilihe@ccording to their choices and traits» and to
participate in the dynamic of intercultural exchesigand full integration.

8 Open secularism is somewhat similar in princiglethie views of Modood, supra note 53; Parekh, sujmte 53;
Kymlicka, supra note 50. See also, Geoffrey Brahevely and Tarig Modood (eds.pecularism, Religion and
Multicultural Citizenship 2009, esp. ch. 7.
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This being said, the citizen route is similar impiple to many dialogical theories and has much in
common with multiculturalisri*  Multicultural theories generally stresses the dntgnce of
institutionalised dialogue, negociation, compromjsepenness, mutual learning and mutual respect
between different cultures and their norms and ealunder conditions of equality. They tend to
conceive the alternative approaches of managimpethtural diversity, including the legal route, as
fostering confrontation and domination. TheseraliBves are seen as rigid, as using non-negociable
abstract standards and as working out solutiortsatieaembedded in, and structurally biased toward,
one particular cultural view. They accordingly sah do justice to all parties. According to
multiculturalism, solutions to ethnocultural coof§ and disagreements cannot be universally vatid f
all situations. They are highly contextual andwdtdbe adjusted to the different kinds of groups
involved. In all cases, they may have tranfornmtffect both on the minority and on the majority o
dominant practices and values. The citizen roldees these postulatés.

Conclusion

In this paper, | did three things. First, | eladted what can be seen as the main contributioheof t
Bouchard-Taylor report to the normative and congalptlebates over sociocultural integration. This
contribution concerns four issues: cultural intéigrg collective identity, church-state relationsda
the best framework to handle cultural and religibasmonization requests. On each issue, the Co-
Chairs take a stand that appears to be in the enlgetiveen two opposing alternatives. All together,
their positions form an original conception of smeitural integration, a conception that we may call
“interculturalism”.

Secondly, | recalled the general socio-politicahteat in which the report was written. For this
purpose, | summarized the socio-political processesQuebec society has followed with respect to
the French-Canadians nationalist ambition, the Giamapolicy of multiculturalism and the Quebec
policy of interculturalism. In particular, |1 exphed how these considerations have produced a
negative impact on Quebec society’s reception efléigal duty to reasonable accommodation. This
discussion showed why the Co-Chairs’ analysislesseant to other democratic society.

Thirdly, 1 argued that the Co-Chairs’ interpretati@f interculturalism constitutes a form of
multiculturalism. Interculturalism, as interpretedearly seeks public recognition and political
accommodation of group difference, be it cultunakaligious. It clearly repudiates the idea thad t
Quebec State belongs to the dominant national greumgl that it can legitimately promote nation-
building policies that tend to assimilate or exeudembers of non-dominant ethnocultural groups.
The State must belong equally to all citizens aaxhecitizen must have equal access to all ingtitgti
and equal right to act as full citizen in politidéé, without having to hide or deny their ethntiaal
identity. For these purposes, the state must Boueognize and accommodate the history, language,
and culture of all ethnocultural groups, dominami aon-dominant. Consequently, as defined in the
report, interculturalism appears to be a rose lyyodiner name.

This conclusion does not entail that this is a thadg. Multiculturalism might be the best politica
arrangement possible for Quebec society as itsetaslay or, indeed, for any other society. However
the fact that interculturalism is presented as lerrative to multiculturalism, indeed as rejectihg
and as pursuing the path Quebec has followed iantedecades, the report has created a certain
malaise. It has been perceived as proposing baaaksiew directions. However, in my view, given

8 Among these theories, we find, for example, detiiee democracy.

82 This is central in Parekh’s theory, supra notedj. intro, and ch. 10. See also Tully, supra B&, 49ff. It is an

important aspect of Modood, supra note 53, 65-88(0. See also Iris Marion Youngustice and the Politics of
Difference 1990;Inclusion and Democragy2000; Charles Taylor, “Foreword. What is Secslaf?” in Brahm Levey
and Modood, supra note 80, xi.
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their basic normative postulate and commitment, elgnthe moral equality of the persons, the Co-
Chairs positions were bound to uphold, and be gmeeby, a set of political principles constitutiag
form of multiculturalism.

In the report, the basic egalitarian commitmentaaceived as requiring the State, in order to act
legitimately, to operate on the basis of an ovgiilag consensus. For reasons | intend to develop
elsewhere, | do not find that this ground is su#int to support all Co-Chairs’ positions, notalhg t
position on secularism. If the social crisis ovee legal duty of reasonable accommodation for
religious and cultural practices and beliefs haswshsomething, it is that that there is no overiagp
consensus over the most basic political valuedhefsociety. For example, there is no overlapping
consensus over the meaning and the scope of freeflagligion, equal treatment, universality of
laws, the rule of law, democracy, State neutratitye, separation of Church and state, and so on. To
the extent to which there is a consensus, thisetmus looks rather abstract and formal. Moreover,
the idea that we may realistically hope for an apmping consensus, or that it is possible in pplegi

in a pluralist and culturally diverse society igdh&o believe, precisely because the citizens «ctmme
adopt these values by often very different routds84) and that their understandings of the nature,
scope and force of these values are likely to fextd by their competing and contested fundamental
reasons and worldviews.

Nevertheless, in my view, the basic egalitarian matment underlying the report may be conceived as
requiring the State, in order to act legitimatety, operate on the basis of the principle of
proportionality. Accordingly, it requires the Stao optimize, in accordance with the principle of
proportionality, the conflicting claims, interestad views of each citizen or group of citizensjrtgk
into account the context in which the conflictsarand the subjective meaning the citizens gitkdo
conflicts. For this purpose, all competing workelvs, conceptions of the good and conceptions of the
political community have the same normative staing all conflicting claims, interests and views of
citizens have the same weight in the abstract. gurpose of the deliberation process is to realize
each conflicting claim, interest and view to theajest extent possible, in context, given the basic
commitment to equality. Accordingly, the processisincomply with the principle of moral
impartiality and seek a balance that respects theiple of proportionality: the realization of the
claim of one citizen or of one group of citizensshnot be disproportionate by comparison to the
realization of a citizen’s conflicting claim. Theage reasons to believe that this proportionalégdul
process of reasoning is more consistent with tise&clmmitment to the moral equality of persons in
a pluralist and culturally diverse society thanatternative based upon the idea of an overlapping
consensus. Moreover, there are reasons to thatktie Co-Chairs have been fundamentally guided
by such an approach, despite their reference taddw of overlapping consensus. However, the
demonstration of these assertions should be Ie#irfother occasion.
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