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Abstract

This paper examines the positive human rights abibgs of states on whose territory private miitar
and security companies (PMSCs) operate. It considee obligations to prevent human rights
violations; the obligations to investigate violat$) to prosecute their perpetrators and to provide
reparations to the victims. The paper analysegdise-law and views of the monitoring bodies of the
main universal and regional human rights instrusieapplying it to the host state of PMSCs. This
case-law confirms that the general duty to prdtechan rights is primarily conferred upon the state
whose territory violations may occur.

The lack of institutional capacities often complesaor precludes compliance with these obligations.
Moreover, military occupation or other forms ofeffive control exercised in the state’s territoyy b
third states also affect the host state’s obligestiand may give rise to extra-territorial applicatof
human rights. The paper argues that the hoststaé&MSC can nevertheless be held accountable for
violation of a positive obligation, when human tigtviolations occur which do not fall within the
scope of such effective control and where the tutgtnal capacities are sufficiently developed to
comply with at least some of these obligations.hScapacities vary among states and may evolve
over time, such as in a transitional post-conftibbse. Therefore, host states of PMSCs should be
aware of their obligations under human rights land,ao the extent possible, ensure compliance with
these duties.
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1. I ntroduction

Building on the General Report examining the humghts obligations of states included in various
international and regional human rights instrumerttss contribution to the PRIV-WAR project is
complementary to the papers examining the positiv@an rights obligations of the home stated
those of the hiring stafePositive obligations are understood as those alidigs contained in human
rights instruments which require states partiesai@ certain measures to ensure respect for these
rights, as opposed to the negative obligationsyireny states parties to refrain from violating the
human rights protected by these instruments themsel

This paper aims to examine which of the positivenan rights obligations specifically pertain to thos
states on whose territory private military and sigwompanies (PMSCs) operate. These states will
be referred to as ‘host states’. First, thigligations to preventiuman rights violations will be
considered (paragraph 2) followed by an examinatibthe obligations to investigat&iolations,to
prosecuteheir perpetrators artd provide reparationso the victims (paragraph 3).

In practice, some limiting factors exist which cdiogte or even preclude compliance with these
obligations. They consist, in particular of (1) tleek of institutional capacities and governmental
structures; and (2) military occupation or othenie of ‘effective control’ exercised in its termjoby
one or more third states in an armed conflict atponflict situation. Finally, states may formally
derogate from their human rights obligations byoking a derogation clause included in the different
human rights instruments (3).

As a preliminary observation, it should be notedt tthe positive obligations to prevent and, to a
certain extent also the obligations to investigatel punish human rights violations, pertain to all
states that are involved in the deployment of a BMBesides the host state, these are the staté whic
has concluded the contract with the PMSC (hiringtesor contracting state) and the state where the
PMSC is registered (home state); at least when d@ineyparties to the human rights instruments from
which the obligations deriveOften the hiring state and the home state aressinee - for example
when Blackwater - now Xe Services -, or DynCorp @etracted by the US or Control Risks by the
UK-, but this is not always the case. Therefore, $ame obligations will generally apply to two or
three states simultaneously.

UResearcher, University of Florence [luisa.vierucai@.it].

! Francesco Francioni and, Federico Lenzerifihe Role of Human Rights in Regulating Private tisiyi and Security
Companies. General Report — Universal and Regiogate®ns:Latin-America, Africa and Asi&Ul Working Papers, AEL
2009/16; leva Kalnina and Ugis Zeltinkhe Role of Human Rights in Regulating Private tsili and Security Companies.
General Report - The European Systétd] Working Papers, AEL 2009/17.

2 Francesco Francionthe Responsibility of the PMSC’s Home State for HuRights Violations Arising from the Export of
Military and Security ServiceEUI Working Papers, AEL 2009/18.

% Carsten HoppePositive Obligations of the Hiring State for Hum&ights Violations Arising in Connection with the
Provision of Coercive Services by a PM&U| Working Papers, AEL 2009/19.

4 See De Schutter, OThe Responsibility of Statés, Chesterman, S. and Fischer, Rrivate Security, Public OrdgOUP,
2009), pp. 27-45, at p. 33 (obligations of the taiate) and pp. 34-44 (obligations of the homesjt&ee also Farrior, S,.
State responsibility for Human Rights Abuses by State Actorsin Proceedings of the American society of Internationa
Law,vol. 92(1998), at p. 299, cited by De Schutter,ap. 33, note 29.
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In practice, the situation may occur that the kjrgtate or the home state is in a better position t
comply with these obligations, for instanglen the hiring state exercises full control over PMSC
activities and the host state is not involved ie tiversight at all. The ‘matrix’, as it were, ofrhan
rights obligations pertaining to these differenates may also change due to the evolving
circumstances. If the effective control over aitery is first exercised by an occupying power, and
this control is subsequently passed over to thé $tate, this may have consequences for the pesitiv
human rights obligations, even if the host state i@t developed sufficient institutional capacities
comply with these obligations. It is especiallythrese transitional phases that there is a risk of a
‘human rights void’, where no state is actuallyimakthe measures required to ensure the proteofion
these rights.

A. Lack of Institutional Capacities

In practice, the lack of institutional capacitidtea limits thede factopossibilities for the host state to
comply with its positive human rights obligationdowever, the degree to which these institutional
capacities are dysfunctional varies from one statanother. Moreover, as mentioned above, the
institutional framework may evolve over time, foisiance with external support for reconstruction
and institutional development; and/or due to imprgveconomic and political conditions in a post-
conflict situation. It is difficult to assess to athextent the host state is, or is not capableakihg
certain measures, and in which circumstances tl#iye human rights duties (also) pertain to the
contracting and home states. To date, the mongdsimdies of the main human rights conventions
have not developed any specific criteria in thigare.

However, the notion of thmability of a state to comply with certain obligations undeernational
law is explicitly included in the Statute of thetdmational Criminal Court (ICC Statute). In the
context of its complementarity regime, the ICC @&atalso foresees the situation in which a state is
unwilling to genuinely investigate and prosecute internatiacrimes. It is acknowledged that
provisions of international criminal law cannot, tiieemselves, be applied to human rights law due to
the differences between these two bodies of lawemims of their addressees and the nature of
responsibility to which they give rise (individuatiminal responsibility vs state responsibility).
Nevertheless, this parallel could provide some ulseflements when considering in which
circumstances a state can be considered not tagable to comply with its obligations under human
rights law as well. This is especially true as rdgahe positive obligations of states to inveséga
human rights violations and to prosecute the resipnpersons.

The ICC Statute states, in Article 17(3), that rdey to determinénability of a state to comply with
its obligation to investigate and prosecute indipaar case,

...the Court shall consider whether, due to a total substantial collapse or
unavailability of its national judicial system, ti8tate is unable to obtain the accused
or the necessary evidence and testimony or otherwisable to carry out its
proceedings

The terms ‘total or substantial collapse or unaiity of its national judicial system’ point to a
rather high threshold. In other words, if the nadilojudicial system is only partially ‘collapsedtis
would not be considered as a sufficient justifimatior the state not to comply with its obligations
under the statute. The Office of the Prosecutotagxg@d in a Policy Paper of 2003, that

(Hhis provision was inserted to take account tfiations where there was a lack of
central government, or a state of chaos due toctivdlict or crisis, or public disorder
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leading to collapse of national systems which pnevéhe State from discharging its
duties to investigate and prosecute crimes withinjarisdiction of the Cour®.

The criteria of a’ lack of central government’ aadstate of chaos due to the conflict or crisis'yma
be useful when analyzing the inability of a statedmply with its international obligations, inclad
its positive human rights obligations.

Finally, Article 17(2) enumerates some criteria d@terminingunwillingnessof a state to genuinely
investigate and prosecute: (a) the proceedings werare being undertaken for the purpose of
shielding the person concerned from criminal resfmlity; (b) an unjustified delay in the
proceedings; (c) the proceedings were not or atebeimg conducted independently or impartially.
With regard to the two last-mentioned criteria, @aurt will consider whether in the circumstances,
such delays or the lack of independence or impiytia the proceedings are inconsistent with the
intent to bring the person concerned to justice.

The abovementioned elements support the argumanthé positive obligations of the host state of a
PMSC deriving from human rights instruments to vahit is a party, cannot be considered to be
‘waived’ in all situations where there is a lackintitutional capacities. When considering whether
host state is unable to comply with its obligatiotie threshold should not be set too low. Possible
criteria in this regard include the lack of cengalernment, or a total collapse of its instituiband
administrative system, which prevent the state fdisoharging its duties.

Therefore, the host state’s authorities shouldviera of these obligations and make maximum efforts
to take the necessary measures to prevent andigganidlations of human rights. This situation
changes, however, in certain circumstances, whitmew be considered.

B. Military Occupation or Effective Control by afird State

Suspension of the human rights obligations of thet Istate may arise in the case of a military
occupation by a foreign state in (part of) the esgaterritory; or in a situation not amounting to
occupation, but where a third state neverthelessceses effective control over (part of) the temjt
The positive human rights obligations then templyr@ertain to the state exercising such contrd. A
outlined in the general report on human rightsgations, the case-law of the human rights countis an
monitoring bodies provides some clarification ol tierm effective control, while addressing the
question of extraterritorial application of humaghts instruments. It should be noted that thisscas
law focuses on the question to what extentftireign state(e.g. military operations by Turkey in
Cyprus or Iraq; or by NATO member states in foriiagoslavia) is bound to ensure the human rights
obligations on the territory of the state wheresth@perations are carried out. However, it does
provide some elements on the consequences forbiigatons of the host state as well. The main
positions of the monitoring bodies can be summédrasefollows:

(1) the European Court of Human Rights (ECtHR) easptes ‘effective control’ of a territorial area
in a foreign state as the main criterion for exrdtorial application of the Conventi§rwhile acts of
state agents, exercising some authority or contnaly also constitute the basis for such an
application’ These two criteria are still considered as exoegli situation§. The Court has

> Paper on some policy issues before the Office@frosecutor, ICC-OTP 2003-4, September 2003 ad@ibt www.icc-
cpi.int.

® Loizidou v. Turkey (prel.obj.)EComHR ( 1995), Series A, vol. 310, at par. 62prus v TurkeyECtHR (2001), Appl. No.
25781/94, par. 77; this position was confirme@®amades v. TurkeECtHR (2003), Appl.No. 16219/90.

! ECtHR, Cyprus v.TurkeyAppl Nos. 6780/74 and 6950/75),EComHR 26 May 197&jrgy thathe authorised agents of
the state, including diplomatic or consular ageaisl armed forces, not only remain under its juiisidon when abroad but
bring any other person or property “within the judistion” of that State, to the extent that theyreise authority over such
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underlined the essentially regional nature of tlwv@ntion and its primary application within the
legal sphere of the Contracting Statéd.the same time; since 2004, the Court has @sognized the
possibility of extraterritorial application in tkirStates, in the same above-mentioned exceptional
situations™°

(2) While the Inter-American Commission on Humagirs (IAComHR) also bases its acceptance of
extraterritorial application of the American Deelaon and the American Convention on the criterion
of effective control, this ‘control’ is not related the territory, but rather to the acts of treestagents
exercising authority or control in the foreign ®tHtlts interpretation of such control seems to be
broader than that of the ECtHR, since the IAComM® secognized the shooting of civilian airplanes
in international airspace as falling within thabge (as opposed to the more restrictive interpogtat
adopted by the ECtHR iBankovig.*?

(3) The United Nations Human Rights Committee (HR@} also linked the notion of ‘effective
control’ more to the persons/agents exercising soctrol than to the territory. It has adopted aeno
contextual approach, also considering the facit#ion in relation to theiolation which occurred?

The case-law of the ECtHR on extraterritorialitynist entirely consistent, or at least gives rise to
uncertainty as to its exact meaning. This is atdevant for the subject of this paper, because the
recognition of positive human rights obligationsacftate abroad may have consequences for the same
obligations of the host state. In particular, tteesment inrBankovicemphasizing that the Convention
operates in an essentially regional context andbtptithin the legal space of its Contracting st

is at odds with its later decisions adopting theader formulation ofssa, confirming the possible
extraterritorial application in third states, eviéthey are not a party to the European Convention
Human rights (ECHR)These differences have led some national courtsetectively apply the

(Contd.)
persons or property. Insofar as, by their actiomomissions, they affect such persons or propéiny,responsibility of the
State is engaged’see alsX v. Federal Republic of GermariComHR (1965), Appl. No. 1611/62 (stating that conadfc
diplomatic or consular representatives abroad tiffgaationals of the sending state residing abroay give rise to liability
under the Convention)¥ v. DenmarkEComHR (1992), Appl. No. 17392/90 (affirming thatttaarized agents of a state
bring other persons or property under the jurigolicof that state to the extent that they exeraigihority over such persons
or property);Hess v. the UKEComHR (1975), Appl. No. 6231/73 (confirming thattats is under certain circumstances
responsible under the Conventions for the actionissafuthorities outside its territory, even thoubts was rejected in this
case).

8 Bankovig a. o. v. Belgium and 16 Other Contractitege®,ECHR (2001)Appl. No. 52207/99, at par. 71.
% bid at par. 80.

Yssa and Others v Turkejudgment (2004), App. No. 31821/96, at paras 69Ki4 position was reiterated Ben el Mahi

and Others v. DenmarECtHR (2006), Appl.no. 5853/06, atansur PAD and Others v. TurkdyCtHR (2007), Appl. no.
60167/00, at par. 53saak and Others v.TurkeyECtHR (2006) Appl.No. 44587/98, at 19. The Issa Juggnis also

mentioned inStephens v. Malta (no. 1), Appl. No. 11956/07, Fihemlgment of 14 September 2089par. 49, as providing
an example of the exceptional situations in whicleztra-territorial application of the Conventioraiscepted.

1 Victor Saldafio v. ArgentindACHR report No. 38/99, 11 March 1999pard and Others v. the United StatgsComHR
Report No. 109/99, Case No. 10.951, 29 September. 1999

12 Armando Alejandre Jr. And Others v. Cub&CHR Report No. 86/99, Case No. 11.589, 29 Septem@@9 4t par. 25.

Bsaldias de Lopez v. UrugualRC, Communication No. 52/1979, CCPR/C/13D/52/19 ez Burgos v. UruguaiRC
(1981), Communication No. 52/1979, CCPR/C////13/DA,9dt par. 12.3.,an€eleberti de Casariego v. UruguabiRC
(1981)Communication No. 56/1979, at par. 10.3, statireg thrticle 2(1) does not imply that the State Padymot be held
accountable for violations of rights under the Castnwhich its agents commit upon the territory obther State, whether
with the acquiescence of the Government of thaé $taih opposition to it.In its Concluding Observations on Israel (2003),
the HRC no longer refers to the notion of ‘effecteantrol’, but statesy...)in the current circumstances, the provisions of
the Covenant apply to the benefit of the populatibithe Occupied Territoriedpr all conduct by [Israels] authorities or
agents in those territories that affect the enjayin@# rights enshrined in the Covenamtd fall within the ambit of state
responsibility of Israel under the principles ofiyfie international law. Concluding Observations on Israel (2003), UN Doc.
CCPR/COI/78/ISR, at par 11.
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European case-law, thereby adding to the lackaoftgl Indeed, the UK House of Lords Ad-Skeint*
has followed the Court’s restrictive reasonindBankovi¢ while dismissing théssaposition. In this
case, which concerned six Iraqi citizens who weled by British troops in Iraq, the Law Lords
found that only one of the incidents -which occdrire a British-run detention facility-, fell withithe
scope of the Convention (and thus under the Bridaman Rights Act), since the UK had effective
control over that detention facility. This seleetiapplication of certain elements of the Strasbourg
case-law, without a detailed consideration whetherother incidents in the case might fall under th
second exception expressly mentioned by the Ceelf,i namely through the specific actions of its
agents abroad, is regrettaEﬂeOn the other hand, one could also welcome thetfattthe House of
Lords has expressly recognized the applicabilitthefUK’s positive human rights obligations abroad,
- even in the territory of a non-state party to BH@HR-, at least in those situations where it dgsesc
effective control.

Based on this case-law, the following example cdaddgiven of a possible application in practice.
Whereas during the military occupation of Irag bg tJS and the Coalition Forces the positive human
rights obligations of Iraq were suspended (and ethelsligations then pertained to the Coalition
Forces); after the transfer of power to the newbcted government, in principle, these obligations
pertain once again to the Iragi authorities. Clgagkceptions will occur as long as foreign forces
provide substantial military support. To the ext#mit these forces -or PMSCs-, as part of their
operations again exercise ‘effective control’ ogeagertain area; or through their acts put Iradgeeits
under their authority or control, this foreign statill once again be bound to ensure the humansrigh
of the individuals within that territory or undaxch control.

Indeed, the ECtHR has held that in a situationffefcéive control (military occupation of Turkey in
Northern Cyprus Turkey’'sésponsibility cannot be confined to the acts ®hiivn soldiers or officials

in Northern Cyprus but must also be engaged byeidf the acts of the local administration which
survives by virtue of Turkish military and othempport. It follows that (...) Turkey’s “jurisdiction”
must be considered to extend to securing the eméinge of substantive rights set out in the
Convention and those additional Protocols which Bhe ratified, and that violations of those rights
are imputable to Turkey® This means that in such a situation, the positivigations of the host
state in the occupied territory are consideredealspended. On the other hand, it also impligs tha
when the occupation comes to an end, these oldigatvould again have to be fulfilled by the host
state.

Moreover, in a situation of effective control exeed overg.g,a detention facility by the agents of a
foreign state such as iAl- Skeini,it follows from the existing European and Britishse-law that the

full range of positive obligations in respect oétmdividuals present in that facility, pertain ttee
state exercising such control. Even though thezenarspecific cases on PMSCs, it is argued that the
same conclusion could be drawn when the state isgsrsuch effective control by delegating the task
to guard a detention facility to a PMSC.

14 UKHL, Al-Skeini and Others v Secretary of State for Defe2007.

15 For a critical analysis of thal-Skeinidecision see Abdel-Monem, Tarik a.oR (On the application of Al-Skeini) v.
Secretary of Defence: a Look at the United KingddBXwsaterritorial Obligations in Iraq and Beyondy Florida Journal of
International Law (2005), pp 345-364 (criticizinget High Court's analysis of the Strassbourg lavguirg that by
neglecting the more recent decisionlésg the High Court has side-stepped the possibiligt th marks a new, broader
expansion of the European Convention’s coveragedeutie boundaries of Europe); Kerem Altiparmakgefe Altiparmak,
Human Rights Act: Extra-territorial Application; Akeini a.0. v Secretary of State for DefemmgeZ2 Journal of Criminal
Law (2008), pp 27-33, at 30, citing L.J. Brooke & Journal of Criminal Law (2005), pp.295-301, (ang, that a more
plausible explanation is needed of the contradidiietweerBankovicand the posBankoviccase-law and criticizing that the
House of Lords failed to apply the ‘state agenhatity doctrine’ by relying so strongly dgankovig.

16 Cyprus v.Turkeysupranote 6, at par.77
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As mentioned above, the case-law and views of AlHR and the HRC recognize a broader scope
of extraterritorial application, less strictly tied the notion of effective control ovéerritory. As a
consequence, the threshold for recognizing theiagplity of positive obligations of the hiring $¢a
or the home state of a PMSC is lower. This may &ad to the conclusion that, consequently, the
obligations of the host state would be consideoduktsuspended in a broader range of situations.

C. Derogation Clauses

Many international and regional human rights insteats include a provision enabling states parties
to derogate from its obligations in exceptionaliaiions.'” The state party invoking its right to
derogate from its obligations shall immediatelyomnfi the other states parties of the provisions from
which it has derogated and of the reasons by wihielas actuated. A further communication shall be
made on the date on which it terminates such démgadowever, such derogation or suspension is
not permitted for certain fundamental rights. Thehgbition of torture is excluded from derogation i
all instruments. The right to life cannot be detedaaccording to the ICCPR and the ACHR; the
ECHR states that no derogation from this right banmade, ‘except in respect of deaths resulting
from lawful acts of war.” Also the freedom from ebaty may not be derogated according these three
instruments. On the other hand, the right not teldgected to arbitrary or unlawful detention ig no
excluded from the derogation clause.

Moreover, the right to life (with the above spegifion in the ECHR); the freedom from torture and
the freedom from slavery may not be derogated @vartime of war or public emergency. In practice,
these derogations have only been invoked in vewyifsstances® However, the fact that states are
allowed, if they invoke the derogation proceducestispend their obligation to protect persons from
arbitrary or unlawful detention, could be of relega here. This is one of the violations that coind,
theory, be committed by a PMSC. Thus if the hoatestvould invoke the derogation clause and
suspend all rights and obligations except thosdiatp excluded, this state could not be held
accountable for having failed to prevent such cenhdii becomes even more serious if the unlawful
detention results in ‘enforced disappearance’ efdétainees.

It follows from this first examination that bothethack of institutional capacities, and the exer@é
effective control or state agent authority by omaemmre foreign states in an armed conflict or post-
conflict situation, substantially limit the posditiés for the host state to comply with its posti
human rights obligations. Even though in practiee host state may very often not be able to comply
with these obligations, this needs to be estaldigirea case-by-case basis. Therefore, it is arthetd

a host state of a PMSC could be held accountablgiétation of a positive obligation; precisely in
situations where human rights violations occur Wwtdo not fall within the scope of effective control
of a foreign state; and where the institutionalagdies in the host state are sufficiently devetbfe
enable it to comply with —at least some- of thebBgations. For these reasons, it is nevertheless
appropriate to consider how these positive oblogetias interpreted by the human rights courts and
monitoring bodies can be applied to the host statéhe extent that the factual constraints do not
exclude their compliance from the outset.

7 \nternational Covenant on Political and Civil RiglitlCCPR), General Assembly resolution 2200A (XXI16fDecember
1966, Article 4 ; ECHR Article 15; American Convention Human Rights (ACHR), O.A.S.Treaty Series No. Bb644
U.N.T.S. 123, Article 27.

'8 The UK has invoked the derogation clause of the E@iH 18 December 2001 after the terrorist attack8/df in the
USA, with a view to adopting provisions in the Atgirorism, Crime and Security Act 2001, grantihg tGovernment an
extended power to arrest and detain foreign nasosaspected to pose a risk to the national sgcuftie derogation
specifically concerned Article 5(1) of the Conventiavhich prohibits arbitrary or unlawful detentioFhe derogation was
challenged before the ECtHRANANd Others v. the United KingdoApp. no. 3455/05, Judgment of 19 February 2009. The
Court concluded that the derogating measures wespraportionate in that they discriminated unjuskify between
nationals and non-nationals (par..90).
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2. Positive Obligationsto Prevent Human Rights Violations: Applying the
Case-Law on the General Obligation to Prevent to the Host State of PM SCs

The positive obligations to prevent human rightdations fall within the scope of the obligatioms t
ensure respect for these rights. Each human rigeteument contains the general obligation of all
states parties to respect and ensure the rightsdiext therein to all persons within their jurisdiot
This general obligation implies a series of othéfigations which are more specifically geared
towards the protection of each individual rightclsas the right to life or the freedom from torture
principle, these obligations pertain to all stgiagies to the relevant convention.

In this paragraph, the main elements of the relevase-law of the human rights courts and
monitoring bodies as reviewed in the general repdrtbe applied to the host state in connectiothwi
the operation of PMSCs in its territory.

A. UN Human Rights Committee

The general obligation to respect and ensure ttdsrienshrined in the ICCPR requires that States
Parties adopt legislative, judicial, administrafieelucative and other appropriate measures in ¢oder
fulfill their legal obligations-’

This general duty implies that the host state naumsture that the acts amounting to violations of
human rights,- in particular the right to life; theohibition on torture; the prohibition on slaveand

the prohibition on arbitrary or unlawful detenticere incorporated as crimes in its national crimina
code. The host state should take administrativesurea to exercise a minimum of control over the
functions performed by PMSCs and over the seleabibthese corporations. To this end, it could
consider establishing an authorization regime foSEs at the national level requiring these
companies to obtain prior authorization to perfaenvices within the host state’s territory. In this
regard, the host state could establish an authimizauthority for PMSCs responsible for checking
the background of each PMSC; their internal accthility procedures; the training provided to its
personnel including on human rights, IHL, and tee af force; their past involvement in human rights
or IHL incidents. The granting of such an authdia could then be made conditional on the
fulfillment of certain criteria in terms of traingm accountability; chains of command; supervision
by/reporting to military commanders of (most liKelthe hiring state, depending on the role and
functions performed by the latter state in theitiEny in a certain period of tim®.If the host state
lacks the institutional capacities and governmestalictures to ensure an effective authorization
system —which will often be the case-, it could sidar requiring the necessary safeguards and
information from the hiring state, especially ifighs also the home state of the corporation. This
corresponds to the situation in Iraq and Afghanistghere PMSCs are contracted by, in particular, th
US and the UK, each applying their own nationaliegments in this respect.

The HRC has also expressed itself on the questltat the obligation to prevent entails in terms of
more specific duties, as follows:

9 Human Rights Committee, General Comment No. 31, ‘Nhture of the General Legal Obligation Imposed tates
Parties to the Covenant”, U.N. Doc. CCPR/C/21/Rev.1/R8ldf 26 May 2004, at para 7.

20 The Montreux Document, adopted on 18 SeptembeB 2@0part of the Swiss Initiative, sets out a sedé ‘good
practices’ for the different states involved witM8Cs, including the territorial state. These pradialso include such an
authorization regime and provide a detailed desonpof the criteria that could be used for gragtih See Montreux
Document, Good Practices, paras 24-52.
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= States have a due diligence obligation to previatons of the right to life, which may also
include the duty to intervene where there is aibtedhreat to the life of persons under their
jurisdiction?*

Since PMSCs usually do not operate under the comirofithe host state, this latter state will often
not be able to foresee any threats to the lifeasé@ns by acts of such corporations. However,gf th
host state authorities are aware of such a thiteag,are bound to intervene in order to prevenhsuc
violation.

. The state party has to take ‘legislative and otheasures’ to protect individuals against acts
prohibited by Article 7 (prohibition on torture)yen when they are inflicted by persons in
their private capacit$?

This implies that the host state, when grantindhauation to a PMSC, -if an authorization regime
exists in that state-, or when it is informed ta&@@MSC contracted by another state will be given th
task to exercise full authority, for example ovatedention center, or to perform interrogation sask
should specifically require strict supervision otteese tasks, in order to avoid the risk that tertar
other inhumane or degrading treatment or punishisénflicted upon detainees.

. The duty to prevent also entails the duty to prévenurring violations through, inter alia,
changing the state’s ‘laws or practic&s’.

The obligation to prevent recurring violations asagnized by the HRC is of particular relevance to
PMSCs, considering the series of incidents in Mdaiich repeatedly involved the violations of the
right to life and of the prohibition of torture. iBhmeans that the host state has to take measures t
exercise increased control over the PMSCs, andaéssary withdraw their authorization or license —
if issued by the host state-, or force the hiritagesto terminate the contract with those compantes
were involved in recurring violations. The Iragivgonment has given a positive example in this
regard by refusing, in January 2009, to renew ittente of the firm Blackwater to perform security
services for the US in Baghd&UdThis refusal was directly linked to the Nisour Sceiincident in
September 2007, whereby 17 civilians were killed aaveral others injured by employees of that
PMSC.

. The positive obligations on states also entailguon of individuals against acts committed
by private persons or entities that would impa& émjoyment of Covenant rights in so far as
they are amenable to application between privateops or entities®

This means that the positive obligations as dissis®ove are, in principle, also valid with resgect
PMSCs, and not only to acts of state agents.

L Delgado Paez v. Colomhi#/N doc. CCPR/C/39/D/195/1985 (1990).

22 HRC, General Comment No. 20: replaces general comiheancerning prohibition of torture and cruel treant or
punishment (Art. 7), (1992), UN Doc HRI/GEN/1/Revat,30, paras 2, 10, and 13; see also Human Rightsiites,
General Comment No. 31, “The Nature of the Geneegjal Obligation Imposed on States Parties to thee@awt”, U.N.
Doc. CCPR/C/21/Rev.1/Add.13 of 26 May 2004

at par. 8

z HRC General Comment No. 31, at par 17.

24 http://edition.cnn.com/2009/WORLD/meast/01/29/itdackwater/index.html
» Idemat par.8 (emphasis added).
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B. The Inter-American Court of Human Rights (IACtHR

The IACtHR has interpreted the duty to preventations of the American Convention on Human
Rights, both in general and in more specific teriifee main points of the relevant case-law can be
summarized as follows:

= The duty to prevent includes ‘all those means [&gal, political, administrative and cultural
nature that promote the protection of human riglmsl ensure that any violations are
considered and treated as illegal atis.’

As indicated above (HRC), this general duty implieat the host state must incorporate the acts
amounting to violations of human rights as crime#s national criminal law and take administrative

measures to ensure sufficient oversight over thioaization and licence of PMSCs operating in its

territory.

= The state must organize its governmental appanatsisch a way that it is capable of ensuring
such protectiofi’

The establishment of an authorization authorityBMSCs, as mentioned above (HRC) could be an
example thereof.

= Regarding due diligence and state responsibility gavate acts, the test is the state’s
“awareness of a situation of real and imminent ffick a specific individual or group of
individuals, and of the existence of a reasonablesipility of preventing or avoiding that

danger™?®

= Such test of “awareness” includes the situationrestibe state has actual knowledge of the
real and imminent risk and the situation of “counstive” knowledge, i.e. where the state
ought to have known of the imminent riék.

In theory, the host state should, as far as it&anjl and police forces have sufficient capacity fo
doing so —which will most often not be the casa iconflict situation where PMSCs are employed to
take over certain functions-, endeavour to follbw threats to security in different parts of itsitery
and assess the risks and the possibilities of ptexgor avoiding danger for individuals or groups
who may be at risk through the operations of a PM8@ractice, the host state will not always be in
a position to comply with this obligation, precisdlecause if itvere capable of doing so, there would
probably not have been a need for PMSCs to interven

However, the situation may also occur that a htatess unwilling, rather than unable to take any
preventive measures. For example, the governme@oblombia has not taken any steps to prevent
human rights violations by PMSC employees who pipdie in the US-led Plan Colombia, which is
aimed at reducing the production and traffic ofceéics. Human rights incidents were not investigate
and no prosecutions followed, due to an immunityeament with the US. The possible unwillingness
to take any preventive measures seems to be retated ongoing internal armed conflict. The human

26 IACtHR, Judgment of 29 July 1988, Ser. C, No. 4, p@b, andGodinex CruzJudgment of 20 January 1989, Ser.C,
No.5, par. 185. See also IACtHRaniagua Morales and others v Guatemaladgment of 8 March 1998, Ser. C, No. 37;
IACtHR, Suarez Rosero v Ecuado®er. C, No. 35, at par. 65; IACtHR/llagran Morales and others v Guatemala
Judgment of 19 November 1999, Ser. C, No. 63, at3#28; IACtHR,Bamaca Velasquez v Honduragudgment of 25
November 2000, Ser. C, No. 70, at par. 194; IACtBRrand and Ugarte v PetuJudgment of 16 August 2000, Ser. C. No.
68; IACtHR, Barrios Altos (Chumbipumba Aguirre v Perdjidgment of 14 March 2001, Ser. C, No. 75.

27 Velazquez Rodrigueat par. 18
28 /A Court Valle Jaramillo et al. V. Colombjaludgment of 27 November 2008, Series C No 19paat 78
29 I/A CourtCase of the Pueblo Bello Massacre v Colom8ijes C , 31 January, 2006
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rights abuses occurred in areas controlled by tbe-governmental armed groups, which may
negatively affect the government’s priority to takeasures protecting the population of those dfeas.

C. European Court of Human Rights (ECtHR)

The case-law of the ECtHR on the duty to prevemjuise extensive. Some elements that may be of
relevance for the host state of a PMSC are thetig:

= Positive obligations of states include the dutpubin place an effective legal framewdtk;

In addition to the incorporation of the relevantr@s in the criminal code as mentioned above, & hos
state should also consider including corporate aesipility for acts amounting to serious human
rights violations in its criminal legislation. Itheuld avoid, wherever possible considering the
availability and capacities of its judicial systetihhe conclusion of immunity agreements with hiring
states of PMSCs. However, where the judicial syssenot functioning effectively, the host state mus
require guarantees from the hiring state that aimyes committed by the PMSC or its employees are
duly investigated and prosecuted by the authoritidke contracting (or home) state.

= The duty to prevent breaches may include the dugnsure an adequate planning of security
operations threatening the right to [ife;

Since the ECtHR specifically applied this critertonoperations of security forces of the statdfitge

IS questionable whether this is also relevant tdiSEs which are employed by another state than the
host state. This would only be the case if the Isteste is directly involved in the planning of the
PMSCs operations; this is unlikely in practice.

= In limited circumstances a duty to take operationahsures to protect individuals whose lives
are at risk may aris®. The duty is limited to cases where there is a amal tangible risk
emanating from a specific person for the life obtier specific person, and the authorities
knew or should have known of a real and immediategdr to the victim(s¥:

The life of individuals is especially at risk inrabat operations, when the risks for the life ofcfie
persons cannot usually be foreseen. Otherwiseritfne to life is most often violated either by
excessive violence in the performance of a dutyctvimormally would not have entailed this risk; or
by arbitrary shootings (such as in the Nisoor Sguacident in Iraqg), which by their nature cannet b
foreseen.

30 See Cabrera, |. and Perret, 8glombia: Regulating PMSCs in a “Territorial State’'PRIV-WAR Reports on National
Legislation and Case-law, No0.19/09, available at wyviwv-war.eu/publications.

1% and Y v, Netherland8 EctHR (Ser.A), para 23 (1985). See Hoppe, CarBassing the Buck: State Responsibility for
Private Military Companiesl9 EJIL (2008), No. 5, 989-1014, at 1001.

32 McCann v. UK 221 ECtHR (1996)97, par. 213. The Court found with A® tvotes that the planning of an anti-terrorist
operation by British special forces against IRA ssp was a violation of the right to life. The plarg and organization of
another operation by Greek special forces was @ssidered to violate the right to life Andronicou and Constantino
vCyprus Judgment of 9 October 1997, ECtHR 1997-VI 52.

33 Osman v. UKECtHR 1998-VIII 95, at par. 115-116
3 Ibid., at para. 116. See alstahmut Kaya v. TurkefgCHR 2000-111, at par. 86.
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4. African Commission on Human and Peoples’ Rigfits

The African Commission has also addressed the sobfie duty to prevent violations including by
private actors. The following points should be datethis regard.

= An act by a private individual can generate resitility of the state because of the lack of
due diligence to prevent the violation or for nakibg the necessary steps to provide the
victims with reparation®

The same considerations as mentioned above ap@yguestion of reparation will be discussed in
paragraph 3.

= The standard of due diligence describes the thtésifaaction and effort which a state must
demonstrate to fulfil its responsibility to proteadividuals from abuses of their rights. A
failure to exercise due diligence to prevent oredynviolation, or failure to apprehend the
individuals committing human rights violations giveise to state responsibility even if
committed by private individuaf€.

= Factors to be taken into account to determine vendtie standard of due diligence has been
met, are:

1.The specific circumstances of the case and thesrigiolated”® considering the means
which are “at the disposal” of the State, altholfgh non-derogable human rights the positive

obligations of states would go further than in otlreas™

This criterion of means being ‘at the disposal’tbé state limits the scope of the due diligence
obligations to what is actually possible for a h&tste in the given circumstancesg;armed conflict,
insufficient institutional structures and capagiie

2.An “analysis of the feasibility of effective stadetion” as well as the extent to which the
State concerned could “have foreseen the violendeaken measures to prevent*ft”;

The feasibility of such effective action and thesgbility to foresee violence by PMSCs may be
limited for the host state, but is not excluded.

3.Usually a single violation of human rights, suchimdividual cases of policy failure or
sporadic incidents of non-punishment do not esthtdi lack of due diligence by a stétey
violation of due diligence occurs in the case oftsgnatic failure of the state to provide
protection of violations from private actors whgdee any person of his/her human rights

Even such a systematic failure to provide protectud violations by PMSCs cannot always be
attributed to the host state, especially when dkdaall the institutional capacities for doing so.
However, to the extent that this institutional cgfyais more developed or restored, the resporityibil

of the host state to exercise some form of comtnol take measures to prevent recurring violatigns b

%5 Hereafter ‘African Commission’. See for a more dethanalysis on this point, General Repstipranote 1,at paras 92-
96.

36 SeeZimbabwean Human Rights NGO Forum v. Zimbat®®emmunication No. 245/2002, 2006, 2088RLR128, at par.
143 (emphasis added).

37 Ibid., at par. 147.

38 Ibid., at par. 155.

39 SeeZimbabwean Human Rights NGO Forum v. Zimbalwite at par. 155.
40Ibid, at par. 157.

41Ibid., at par. 158 f.

11



Christine Bakker

PMSCs (e.g. by withdrawing their authorizationyequiring the hiring state to terminate the corttrac
with a PMSC which has been involved in severaldaenis) may increase.

4. The standard for establishing state responsihilityiolations committed by private actors is
more relative than for direct state action. Resjiility must be demonstrated by establishing
that the state condones a pattern of abuse thjmenylasive non-actioff.

If a host state would condone a pattern of abiéewould most often be due to a lack of institnéb
capacity. However, as mentioned above, a stateaisaybe unwilling to take action to prevent or to
sanction abuses, for example if a PMSC would irteevin support of an armed opposition group, or
otherwise against its own interests. The thresfmidestablishing state responsibility for a failuce
prevent violations by private actors is clearlyi@gthan for violations by state agents.

3. Positive Obligationsto I nvestigate, Prosecute and Provide Reparations

The general obligation to ensure human rights elsided in the different human rights instruments
also entails the obligation to provide an effectigemedy for human rights violations. This obligatio
consists of two separate duties, on the one handuty to investigate violations and to prosechisrt
perpetrators; and on the other hand the duty teigeoreparation to the victims of human rights
violations or their family members.

A. Obligation to Investigate and Prosecute

The ECtHR, the Inter-American human rights bodas] the HRC have all developed a consistent
case-law in which the duty of states to ensuresthestantial rights of the human rights instrumemts
combination with their obligation to guarantee tight to an effective remedy, includes the duty to
investigate serious human rights violations, anartminally prosecute those responsible for these
violations®® These duties to investigate and prosecute formngiahe positive obligations to ensure
the rights protected by these instruméfitShe monitoring bodies have developed some crit@nia
these investigations and prosecutidisin particular, as stated in a consistent casedfthe Inter-
American Commission and Court, investigations nhestcomplete and impartial and they must be

42 Ibid., at par. 160, emphasis added.

*3For a detailed analysis of this case-law, see BakKeristine,The Obligation of States to Prosecute Employe@&M8Cs
for Serious Human Rights ViolatiorisUI Working Paper, AEL Series, PRIV-WAR Project Q20

a4 Only the African Commission on Human and PeopleghRi has not recognized these duties. WhereastifeAmerican

Commission and the Inter-American Court do not digtish between ‘serious’ and ‘other’ human rightslations, this
distinction is explicitly made by the European CaumtHuman Rights and the UN Human Rights Committee. crfierion

of ‘seriousness’ refers to the rights protectedthiy relevant instrument; only violations of the mhmdamental human
rights, including the right to life, the prohibitioon torture and the liberty of person carry théydo investigate and to
prosecute.

* For example, Inter-American Commission for Humagh®s, Resolution N° 48/82, Case 6586 (Haiti), Marci 382,
Conclusion, at para 3; IACtHR/elasquez Rodriguedudgment of 29 July 1988, Ser. C, No. 4, par. ABtHR, Paniagua
Morales and others v Guatemaltudgment of 8 March 1998, Ser. C, No. 37; IACtiSRarez Rosero v Ecuad@er. C, No.
35, at par. 65; IACtHRYillagran Morales and others v Guatemaldudgment of 19 November 1999, Ser. C, No. 6Baat
225; IACtHR, Bamaca Velasquez v Honduragudgment of 25 November 2000, Ser. C, No. 70, at 1#4; IACtHR,
Durand and Ugarte v PeruJudgment of 16 August 2000, Ser. C. No. 68; IACtB&rios Altos (Chumbipumba Aguirre v
Peru),Judgment of 14 March 2001, Ser. C, No. Wiguel Castro-Castro Prison v PeruJudgment of 25 November 2006,
at par. 470 (8).
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carried out effectively and independerffiyThe ECtHR affirmed for the first time iKaya v Turkey
that in the case of an arguable claim of unlawilling by agents of the state, Article 13 (rightda
effective remedy) entails, in addition to paymehtempensation where appropriatethorough and
effective investigation capable of leading to tHentification and punishment of those responsible
(...)) * The same formulation, implying a duty to prosecas also been upheld for tortut&serious
ill-treatment?® and for the intentional destruction of a persdse and possessions by agents of the
State>® In some cases concerning the violation of thetrigHife through Russian armed attacks on
civilians in Chechnya, the ECtHR held that Artidl2 is also violated when a criminal investigation
into the attack lacked sufficient objectivity amtoughness’

Also the HRC has consistently taken the positi@at ththenever a violation of one of the substantive
provisions of the Covenant is established the gpaity has a positive obligation to provide an
effective remedy to the victim. This obligationdsnsidered as a consequence of the violation .Kself
The Committee has gradually refined the criterianbfat constitutes an effective remedy. In this
regard, also the duty to prosecute those respenswl violations of the Covenant came to be
recognised, for the first time in 198Z. In its Views addressed to Colombia in 1995, theCHR
considered that the duty to criminally prosecutg,and punish those deemed responsible for human
rights violations arises particularly in cases ofoeced disappearances and violations of the tight
life.>* In its General Comment ZFlthe HRC specifically states thak failure by a State to investigate
allegations of violations could in and of itself/girise to a separate breach of the Covengpér. 15)
Where these investigations reveal violations ofaterCovenant rights, states parties must ensate th
those responsible are brought to justioks with failure to investigate, failure to bring jostice
perpetrators of such violations could in and otitgjive rise to a separate breach of the Covehant.
(par 18). The Committee stresses that these obligations adsably in respect of those violations

“*some examples of older cases of the ECtHRK#ass and others v Germanjudgment of 6 September 1978, at par 67;
Silver and others v United Kingdoudgment of 25 March 1983, at par. 1ll8ander v Swededudgment of 26 March
1987, at par. 77; andhahal v United Kingdondudgment of 15 November 1996, at par. 154.

4" ECtHR, Kaya v TurkeyJudgment of 19 February 1998(158/1996/777/97®pat 107 (emphasis added) and
Buldan v TurkeyJudgment of 20 April 2004 (28298/95), at par. 103.

48 ECtHR, Kaya v TurkeyJudgment of 19 February 1998(158/1996/777/97%)aat 107 (emphasis added) addldan v
Turkey,Judgment of 20 April 2004 (28298/95), at par. 134.

“9 Tekin vTurkeyJudgment of 9 June 1998, (52/1997/836/1042)aatqH;Assenov and othersBulgaria ,Judgment of 28
October 1998, Reports 1998-VIIl, 3264, at par. 1Mikheyev v Russja]udgmenof 26 January 2006(77617/01), at par.
142.

%0 ECtHR,Hasan llhan v TurkeyJudgment of 9 November 2004 (22494/93), at (@2it. 1

> ECtHR, Isayeva v RussialJudgment of 24 February 2004 (57950/00), at pa®; BAyeva, Yusupova and Bazayeva v
Russia,Judgment of 24 February 2004 (5747/00, 5748/00 5¢8#9/00), at par. 23Xhashiyev and Akayeva v Russia
Judgment of 24 February 2005 (Final Text publishrds July 2005), at par. 185. See a&dlis and Androulla Panayi
v.Turkey Appl. no. 45388/99Judgment of 29 October 2009, as&tabeyeva v. Russiéppl. no. 21486/06, Judgment of 29
October 2009, at par. 119. For more details orcéise law of the ECtHR see Carsten Hopperanote 3.

52 UNHRC, Communication No. 5/191Kloriana Hernandez Valentini de Bazzano et al. \idlray) Views adopted on 15
August 1979, Selected Decisions of the Human Rigbtamittee under the Optional Protocol, vol. 1, p.a®ar. 10.

>3 UNCHR, Views adopted on 21 October 1982eimit Barbato v Uruguay)Selected Decisions of the UNHRC under the
Optional Protocol, vol. Il, p. 112, at p. 116, pad., cited by Tomuschat, Christiafihe Duty to Prosecute International
Crimes Committed by Individualat 323 (emphasis added). See also Views of 241884 Muteba v Zaire)idem at p.
160, par. 13; Views of 4 April 1985dem p. 176, at par 16, both cited by Tomuschat328.

> Views of 27 October 1995\ydia Bautista de Arellana v Colombja}eport of the Human Rights Committee, Vol. I,
General Assembly Official Records,%4ession, Supp. No. 40 (A/51/40), p. 142, at p&:. 8

% HumanRrights Committee, General Comment Rature of the General Legal Obligation on Statestiearto the
CovenantUN Doc. CCPR/C/21/Rev.1/Add.13 (2004).
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recognized as criminal under either domestic oeridtional law, such as torture, summary and
arbitrary killings and enforced disappearances.

Host states of PMSCs are, in theory, also bountbtoply with these duties. This raises, again, the
issue of its institutional capacities. Investigatoof violations such as killings or torture requir
qualified legal experts, who can perform their dsitimmediately after the acts were committed.
Considering that PMSC employees often do not hheenationality of the host state, professional
translation/interpretation services are neededells Whe same requirement of professional capacitie
applies to the prosecution of the persons who neagdeused of the violations. The complexity of the
applicable national and international norms anthefcontractual and command structures involved,
do not facilitate these tasks. .Moreover, the imityuagreements concluded between host states and
hiring states often render such investigations pnodecutions by the host state impossible from the
outset, although this depends on the exact tertineohgreement. In this regard, the host state has the
duty to assist the investigatory authorities of thang state —if any investigations are indeed
launched-, to gather all possible evidence, sugir@ading logistical support and translation seed
when witnesses are interviewed.

B. Obligation to Provide Reparations

The case-law and views of the monitoring bodieseheansistently affirmed that the obligation to
guarantee an effective remedy also includes theépom of reparations to the victims of violatioms,
their next of kin. The essence of the obligationmake reparations for an international wrongful act
was defined by the Permanent Court of Internatidnatice in théactory at Chorzéwease:

The essential principle contained in the actualiowtof an illegal act...is that
reparation must, so far as possible, wipe outla tonsequences of the illegal act,
and re-establish the situation which would, in pdbbability, have existed if that
act had not been committet.’

This definition, often referred to as the principlefull reparatior?® has subsequently been followed in
several cases by the f&Jout also by regional human rights cotifts.

The Inter-American Court has developed specifitedd for the types of reparation which should be
granted for serious violations. Although financ@mmpensation is the most important form of
reparation, the IACtHR has also required statemsdke a public apology or create a monument for the

% For a detailed analysis of the question of immufitltly PMSC personnel in international law, see Malha
Frulli, Immunity versus Accountability for Private Militaand Security Companies and their Employees: Legal
Hurdles or Political SnagsEUI Working Papers, AEL 2009/24.

57 Factory at Chorzéw(Merits), 1928, PCIJ Series A, No. 17, at par. 47

%8 See McCarthy, Conor, ‘Reparation for Gross Violatiohsluman rights Law and International Humanitarizaw at the
International Court of Justice’, in Ferstman, Caala, (eds)Reparations for victims of Genocide, War Crimes &nidnes
against HumanityM.Nijhoff Publishers 2009), pp. 283-312, at 285. For an analysis of mdaspects of the question of
reparations, see also Du Plessis, Max and Stephign(@ds)Repairing the Past? International Perspectives epdtations
for Gross Human rights Abusgéntersentia, Antwerp, 2007), and Shelton, DiRsmedies in International Human Rights
Law (OUP, Oxford, 2005)

%9 see for exampléosnia and Herzegovina v Serbia and Montenegrori{f®e@6 February 2007, at par. 46DRC v.
Uganda (Merits)CJ Reports 2005, at par. 25%ed by McCarthysupranote 58.

%0 See for exampl¥elasquez Rodriguez v. Hondurdadgment, 21 July 1989, reparation and costs,HiRCSeries C No. 7,
at par. 26Papamichalopoulos and Others v Greebest Satisfaction, 31 october 1995, 21 ECtHR 43faat34.
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victims, especially in cases of massive human sigilations’* Also the HRC has adopted a broad
definition of the term reparations.

The Committee notes that, where appropriate, refi@macan involve restitution,
rehabilitation and measures of satisfaction, such @ublic apologies, public
memorials, guarantees of non-repetition and changesrelevant laws and
practices, as well as bringing to justice the pérgers of human rights
violations®?

For the purpose of this paper, financial compeaonais the most relevant form of reparation to be
considered, besides the prosecution of the petpefras outlined in the preceding paragraph. Since
human rights violations involving PMSC personnad amore likely to consist of incidents related to
small groups of individuals, rather than massivenan rights violations with large numbers of
victims, the other forms of reparations, such dslipunemorials and apologies, do not apply to these
situations.

The case law and views of the regional human rigotsrts and the HRC have addressed many
questions related to the award of reparations, asdhe definition of victims; the concept of ‘irgd
party’; the different forms of reparation and tlwege of financial compensation. In the contexthod t
paper, the main questions to consider are: (1) Dleepositive obligation to provide reparation also
cover conduct by private actors, such as PMSCs?iffst] (2) Does this obligation also pertain te th
host state of PMSCs, even when the PMSC is coetidnt a third state?

On the first question, some elements can be fonilde jurisprudence of the ECtHR and the IACtHR.
Indeed, in several cases where the injury sufféned victim was inflicted by a private actor, but
where the responsibility of the state was engageégfling to take sufficient measures to prevénatt t
injury, the state’s obligation to provide reparatigas confirmed. liKkaya vTurkeythe ECtHR held:

The Court notes that there have been findings a@étions of Articles 2, 3

and 13 in respect of the failure to protect the ldf Hasan Kaya, whose
body was found bearing signs of serious ill-treattradter being held by his
captors for six days. It finds it appropriate inettcircumstances of the
present case to award GBP 15,000, which amounb ibe paid to the

applicant and held by him for his brother's héits.

In this case the Court had not found it proved beyceasonable doubthat agents of the State
carried out, or were otherwise implicated in, thiikg of the applicant's brother However, in the
words of the Court,that does not preclude the complaint in relationAdicle 2 from being an
“arguable” one for the purposes of Article 13Thus, the financial compensation was awarded,
irrespective of the question whether the violatieais committed by a state agent or a private actor,
such as members of a contra-guerrilla group inmghdonfessors or terrorists whwere targeting
individuals perceived to be acting against Stateeriests with the acquiescence, and possible
assistance, of members of the security fores.

Similarly, in Pueblo Bello Massacre v Colombitne IACtHR held that the state had violated its
positive obligations to prevent serious violatiafsArticles 4 (Right to Life), 5 (Right to Humane
Treatment), 7 (Right to Personal Liberty) and 1@ of the Child) :

61 Add references to case-law and some detalils.
62 HRC, General Comment 31, par. 16.

63 Kaya v TurkeyAppl. no. 22535/93, Judgment of 28 March 2000 ,aat H38
64, .
Ibid. at par. 91
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The responsibility for the acts of the memberfiefgaramilitary group in this case
in particular can be attributed to the State, te thxtent that the latter did not
adopt diligently the necessary measures to prothet civilian population in
function of the circumstances that have been desd??

The IACtHR subsequently awarded substantial amooinfancial compensation for pecuniary and
non-pecuniary damages to the victims and their aekin®, as well as other forms of reparation.

These examples demonstrate that a state thatdgievent serious human rights violations withe i
jurisdiction can be held to make reparations, #ldbe persons responsible for the violations were
private actors. This leads to the next abovemeatiauestion, whether this obligation also extends t
the host state of a PMSC whose personnel becomelséa in such violations.

The answer to this question depends on the facit@lmstances of each case, as was also concluded
with regard to the obligation to prevent violatioAspriori, the host state, as the territorial state where
a violation occurs, has the positive obligatiorptevent such violations, to investigate, to prosecu
and thus also to provide reparations. These olbiggiare, in principle, only suspended in a situati

of military occupation by a foreign state. As ol in paragraph 2, also in a situation of effectiv
control exercised by a third state over (part b territory, or over a certain area, detentiorilitgc

etc; or in certain other situations specified ie ttase law of the monitoring bodies, these positive
obligations also pertain to that third state.

In this regard, mention should be made of gmimciple of concurrent causatioin international
customary law. One commentator notes that ‘(i)owirstances where several states or a state and one
or more private groups are responsible for condueich entails the international responsibilitytioé
state, it is well established that any single resgue state is liable to provide full reparati@m the
damage caused by the wrongful &fThis conclusion was also drawn in the ILC commentm the
Articles of State Responsibility, maintaining thabere ‘...injury is caused by a combination of
factors, only one of which is to be ascribed to tegponsible state, international practice and the
decisions of international tribunals do not suppiie reduction or attenuation of reparation for
concurrent cause®’When applying this principle to the positive obligns of states to provide
reparations, this would support the position thegreif the home state or the hiring state of a PMSC
failed to comply with its obligation to prevent ehation and is therefore under an obligation tdkena
reparation, this latter obligation could also pi@rteo the host state if it failed to comply witheth
obligation to prevent as well.

In the UN framework, a set of principles were agdpby the General Assembly in 2005, with a view
to providing guidance for the implementation of thesitive obligations to make reparations as
included in the various human rights instrumentsese are th&asic Principles and Guidelines on
the Right to a Remedy and Reparations for VictifrSross Violations of International Human Rights
Law and Serious Violations of International Humarian Law.®® Even though this document has no
legally binding force, it does provide some elersewhich can be useful for the analysis of the
obligations of states and non-state actors to peoveparations. Notably, Article 15 of these Basic
Principles, states that also private actors majabée for reparations:

®5 pueblo Bello Massacre v Colombi&CtHR, Merits, Reparations and costs, Judgment od&8iuary 2006, Series C No.
140, at par. 140

% |bid, paras 226-259
67 McCarthy, Conor,8note 55, at p. 296.
%8 Cited by McCarthysupranote 58 at p. 296.

% General Assembly Resolution 60/147 of 16 Decemb@52See Van Boven, Theo, ‘Victims’' Rights to a Reynadd
Reparation’, in Ferstman, Carla a. o. (edapranote 58, pp. 19- 40, at p. 35.
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(...)In cases whera persona legal person, or other entity found liable for
reparations to a victim, such party should providgparation to the victim or
compensate the State if the State has alreadyqedvieparations to the victiff.

This implies that if a PMSC or members of its parsd are found to be accountable for conduct
amounting to a gross human rights violation, theS€lor the employees may also be found liable for
reparations to a victim of such violations. The $or the employees concerned should provide
reparation to the victims or compensate the Sfdteeilatter has already done so. The application o
this principle would require the existence of efifee mechanisms under domestic law for victims to
claim reparations; as well as for the enforcemén¢paration judgments.

4. Conclusion

The analysis in this paper shows that the posibivigations of states to ensure human rights also
pertain to the host states of PMSCs. Indeed, despé tendency in the case-law and views of the
human rights courts and monitoring bodies that jthiesdiction of states —and thus their positive
human rights obligations- may also apply extraterially; the general duty to ensure these rights i
primarily conferred upon the state in whose teryiteiolations may occur. Nevertheless, two main
factual constraints have been examined, which raager it impossible for the host state to comply
with these obligations: in the first place the lafkinstitutional capacities (including an apprapei
legal framework; governmental structures; admiatste bodies and judicial capacities); and in the
second place a situation of military occupatiorottrer form of effective control exercised by one or
more foreign states, mostly in an internationalirdernal armed conflict, which may result in a
suspension of the human rights obligations of th&t btate.

In practice, PMSCs are most often deployed in 8dna of armed conflict or post-conflict situations
in which one or more third staféexercise either effective control or state agernharity over the
individuals in the territory of the host state. Gequently, the positive human rights obligationt wi
then generally be considered to pertain to these gtates. Nevertheless, it is argued that these
limiting factors vary from one state to the othand may evolve over time. For example, when a
military occupation comes to an end and governnhemithority is transferred to a newly elected
government, the host state will then also regainpiimary responsibility for complying with its
positive human rights obligations. Moreover, whestitutional capacities improve in a post-conflict
situation, e.g. with external support for institutal development; the limiting factor of lackingcku
capacities also diminishes.

Therefore, host states should be aware of theiitipgsobligations under human rights law, and
consider, in each particular situation, to whateaktthey are bound and able to comply with these
duties. This paper thus provides some example®wfthe case-law and views of the human rights
courts and monitoring bodies on the positive olilcyes to prevent; and the positive obligations to
investigate, prosecute and provide reparatioey be applied to the host state of PMSCs. These
obligations should be considered as part of a iniadf positive obligations pertaining to the hign
state, the home state and the host state of PMSCs.

0 Emphasis added

"See Basic Principles and Guidelines on the Right to emedy and Reparations for Victims of Gross Viotetiof
International Human Rights Law and Serious Violasiarfi International Humanitarian LawJNGA, A/Res/60/147, adopted
on 16 December 2008rinciple 17.

2or possibly an international force under the comdnaf NATO, the UN or an ESDP operation
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