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Abstract

The papers collected in this Working Paper areftthi¢ of the Seminar ‘The Impact of the Internal
Market on Private Law of the Member States’, whigis organized by Profs. Fabrizio Cafaggi, Hans-
Wolfgang Micklitz, and Norbert Reich at the Europdadniversity Institute in the spring semester of
2009. The papers collectively aim to improve theemtanding of the multi-level interplay between
primary EC law and national private law. As sudie fauthors address the pressing topics of the
shifting public — private divide in Community lathe impact of fundamental rights on Internal
Market and national private law, the restrictivéeef of national private law on the market freedpms
and the duty of national courtség-officioraise Community law in domestic legal disputes.

Keywords

European private law, Consumer protection, ContRublic — private divide, Fundamental rights,
Internal Market, Procedural autonomy.



Preface

The impact of European Community law on private lavheavily under-researched. So far there is
only one single attempt known where Ernst Steirfdanialysed the relationship between primary
community law and private law. His book ‘EG-Vertramd Privatrecht’ dates back to 1996.
Unfortunately it has not gained the attention getges, in particular with regard to the curreriiade

on a Common Frame of Reference, maybe becausesitwiisien in German or it was simply
published at a too early date. That is why the dami main stream legal discourse in and around the
major EU project on the future of a (the) Europ&iwil Law (Code) is focusing on a comparative law
perspective or/and on the development of the prileawacquiswhich is all too often equated with the
consumer lavacquis

The four contributions from doctoral students af 88Ul — all coming from different jurisdictions -
which are united in this volume could be understasda contribution to filling that gafaul
Verbruggenis discussing the Public/Private Law Divide. Therent legal debate is all too often
dominated by the pre-understanding or shall wepsajudice that it is still possible to draw a clear
demarcation line between public and private lawdwig Raiser published in 1971 a little booklet
again in German which amply illustrates the shiftiacus in private law from autonomy to regulation.
EU private law is mostly regulatory law and therefmandatory law, to some extent contradicting the
traditional concept of private autonomy. It setiesun particular markets or with regard to parttacu
groups and cuts across the distinction of publid private law. The author discusses in a more
general and a more theoretical perspective theystiminction between private and public law as
provoked by the “intrusion” of EU law into areaaditionally reserved to private law.

The constitutionalisation of private law ranks higih the agenda. So far the discussion is very much
focusing on the development in the Member Statese tbne might observe a growing impact of
constitutional law, of fundamental rights and humigihnts which intervene into private law litigation
The relationship between private law and humantsidiave even become a subject of a major
comparative analysis which is about to be publisime@010 by G. Briggemeier and A. Colombi
Ciacchi.Vassiliki Kostademonstrates in her thorough analysis that thegaan Court of Justice too

is making more and more use of fundamental rightsases of private law relevance. This is even true
with regard to litigation that precedes the adaptid the Treaty of Lisbon where the Court made
reference to the EU Charter of Fundamental Righén doefore it became formally a binding legal
instrument.

For more than two decades legal scholars started fthe premise that the minimum harmonisation
doctrine left much leeway for Member States to adopl to maintain national rules which go beyond
the standard of protection provided for in EC direxs. The ECJ nourished these expectations with
strong statements Buetand lately inDoc Morris. However, time is changing and so is the role and
function of minimum harmonisation. In light of tlearrent tendency of the European Commission to
foster maximum harmonisation and to turn minimumnd@nisation rules into maximum standards,
the ECJ seems ready to reconsider its more geneppi®ach.Susanne Gschwandtnanalyses
National Private Law Rules as Restrictions to Markeeedoms. The recent ECJ judgment in
Gysbrechtdriggered a debate as to whether and under whratitocans, national rules going beyond
the minimum must be regarded as violating the ptapwality principle. The author analyses this
ground breaking judgment which will probably pave tway for more litigation to come where
business might challenge higher national protecttandards in consumer law.

Even more complicated is the relationship betwesdrstantive and procedural law. The EU has no
overall competences in the field of procedural lz@yond matters of jurisdiction and recognition of
judgments and similar legal acts in cross bordagalion. In essence the EU relies on the Member
States to enforce EU law. Consequently there isuoh thing as EU procedural law, quite in contrast
to federal systems as the US, Canada, and Austéxia might therefore be tempted to believe that



Member States’ procedural law remains safe fromiatrysion of EU law. However, the contrary is
true. In its earlyRewejudgment the ECJ whilst stressing the ‘procedatabnomy’ of the Member
States has pointed out its limits. More importamlyur context is the overall tendency in regufato
private law, implicitly or explicitly, to lay dowrbinding rules which overcome the clear cut
boundaries between substantive and procedural tbamna Schebestanalyses one of the most
debated and still controversial issues in EU laamaly the impact of thex-officio’ doctrine under
which Member States courts are obliged to raisthem own motion the question whether and to what
extent pre-formulated contract clauses violate rasorgt EC contract law rules. The author discusses
the relationship between thex officio doctrine and the principle of “procedural autondnayd
thereby digs deeply into the future of a Europeartgdural law that supplements national procedural
law.

The four contributions shed light on a debate wliscabout to start and which will continue with eve
more intensity. We would hope that the four conttitns are widely read and discussed. There is
need for more discussion on the relationship betwe@nary Community law and national private
law. The Lisbon Treaty and the ongoing legislatieéivities of the EU will foster the importance af
better understanding of the impact of primary Comitydaw on national private laws.

Hans-W. Micklitz

Norbert Reich Florence, December 2009






The Public — Private Divide in Community Law: Exchanges across the Divide
Paul Verbruggen

Introduction

Continental lawyers do not know better than that lBw can be divided in two principle domains:
public and private law. In their law schools, theésenains refer not only to different courses, bsba
to different laws, competences, and proceduresnkraourse on the history of law they might even
remember that already the Romans were familiar thighbasic separation of the public law from the
private: public law is the law that is concernedhvihe position of the Roman state; private lathes
law that is concerned with the interest of the vidlial citizens: Accordingly, it is public law that
determines the legal position of individuals visia-the state and regulates public interest ans it
private law that enables individuals to regulateirtiielationships in an autonomous fashion and in
accordance with their own preferences.

While it is true to hold that the public — privatievide is one of the oldest conceptual divisions
common in European legal cultures,would be a fallacy to hold that the divide &ceed in Europ@.
For one, the Anglo-Saxon tradition rejects the itted public law can be separated from private law.
Instead, this tradition departs from the assumptian the law forms a unity: the common law. While
common law lawyers concede that a public — privditéede might be convenient for educational
purposes, it is widely argued that such a distmcttannot be sustained in pracficalso in the
continental tradition the idea of a clear dividimge between the two domains has lost support.algiv
law arrangements in labour, media, and environnhdsmia have been widely used to regulate public
interests. Equally, public law has encroached on private tesain by introducing mandatory rules in
the fields of consumer, tenant and medical law.r@foee, public law no longer only determines the

PhD Candidate at the European University Institbterence, Italy. Email address: paul.verbruggeni@euThe author
is grateful to Profs. Norbert Reich and Hans-W. Mizkand the fellow authors of this Working Paper their
comments on earlier drafts of the paper. The udigalaimer applies.

Ulpianus, Dig. 1.1.1.2: Publicum ius est quod tatusn rei romanae spectat, privatum quod ad simgoiautilitatem;
sunt enim quaedam publice utilia, quaedam privatim.

2 O Cherednychenko, Fundamental Rights, Contract Laltte Protection of the Weaker Party : A Comparafinalysis
of the Constitutionalisation of Contract Law, with gnasis on Risky Financial Transactions (SchriftenBuropéischen
Rechtswissenschaft, Sellier. European Law Publisihiischen 2007), 56.

See for an inspiring account: G Teubner, 'Aftav&ization? The Many Autonomies of Private Law998) 51 Current
Legal Problems 393-424 with further references. &se the contributions to the comparative workibyRuffert (ed),
The Public-Private law Divide: Potential for Ttrémsnation? (British Institute of International anad@parative Law,
London 2009). See for an international perspectblills, Confluence of Public and Private Intermatél Law: Justice,
Pluralism and Subsidiarity in the International G@nsonal Ordering of Private Law (Cambridge Unisity Press,
Cambridge (United Kingdom); New York 2009).

4 D Oliver, Common Values and the Public-Private Bév{Butterworths, London 1999) 14. In arguing thairdegrated,
value-based approach to substance, remedies, acedores should be adopted rather than a publiedprdivide Oliver
cites Klare, who suggests that ‘(...) it is seriouslistaken to imagine that legal discourse or libpwlitical theory
contains a core conception of the public-privatidction capable of being filled with determinatntent or applied in
a determinate manner to concrete cases. There“mubtic-private distinction.” K Klare, 'The PuldiPrivate Distinction
in Labour Law' (1982) 130 University of Pennsyheahaw Review 1358-1361, at 1361, cited in Oliverd,9% cit, 248.

In the United Kingdom this trend has been labéfeslv public contracting’. See for a comprehensivgcadssion: P
Vincent-Jones, The New Public Contracting: Regulatiesponsiveness, Relationality (Oxford Universitg$3r Oxford
2006).
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legal position of individuals vis-a-vis the stajast as private law no longer only concerns the
regulation of private individual relationships. $liias led scholarship to claim that the publicivgbe
divide has become more a matter of accent ratlaerahstrict separatioh.

But how would the European lawyer approach theipublprivate divide? Does the basic partition
also emerge in the legal framework established twez by the Economic European Communities
(EEC), European Community (EC) and European Urkdh)? In this essay it is argued that the claim
of the existence of a public — private divide inn@ounity law can be traced back to the absence of
competences to harmonize private law at the Eurofsee| (Section I). However, the public — private
dichotomy in Community law has been fading stronlilis submitted that the convergence of the two
unfolds in a two-dimensional, reciprocal fashionllastrated by figure 1.

Rulemaking

Public Private

Figure 1

Both from a rulemaking and an enforcement perspectegulatory functions typically associated to
the public or private sector are increasingly asifoy actors on the other side of the divide. What
emerges in the Community context is that the puldictor seems to increasingly affect private law
where it is concerned with the regulation of cocttal relations (Section I1). At the same timeypte
law, more often than assumed, takes on a publiglatgy function as the Community institutions
increasingly rely on contractual arrangements fgulege public interests (Section Ill). From an
enforcement perspective similar exchanges of régylaunctions occur across the divide. In the
Community context, public authorities engage inollective — enforcement strategies and seek to
provide more effective remedies for private harrmeOthe other hand, private enforcement
mechanisms — both judicial and extra-judicial — areouraged in order to attain public policy
objectives identified by Community law (Section IM)he essay concludes be holding that a strong
mutual permeability of the public and the privatésts in Community law.

6 See for a critical appraisal of the arguments greesl in German and Dutch literature explaining rétéonale of the

separation between public from private law Cherelagko 2008, op. cit., Ch. 2.
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l. The Initial Public — Private Divide in Primary C ommunity Law

It has been submitted by legal scholarship thahgry Community law initially witnessed a rather
strong public — private divide as it almost exchady focused on vertical relations between stat an
citizen! From a historical perspective it can indeed beenfsl that the process of European
integration started off as a public internationav|enterprise almost exclusively addressing the
relations between public authorities, at the Comitguor Member State level, vis-a-vis individuals,
rather than horizontal relations among individuélisthe birth of Community law in 1957, one of the
principal objectives of European integration wasstablish a common market via the provision of
fundamental freedoms and anti-discrimination rulésereby liberating individuals from state
requirements blocking the creation of the intenmarket. This message of ‘freedom’ was further
echoed in key concepts underlying primary Commulzity as developed by the European Court of
Justice (ECJ) from the 1960s onwards. The doctifesrect effect and primacy of Community law
over national law,the principle of mutual recognition of goods lallfunarketed in Member Staté$,
and the creation of Member State liabifitythey all stress the focus of Community law on
determining the legal position of the state visisxthie individual.

At their roots, none of these central concepts ofm@unity law addresshe relations between
individuals which are, at least in the continemtatlitions, typically regulated by private law. Tiwely
exception to this initially strong public — privatevide in primary Community law is formed by the
provisions on competition law, now enshrined inidles 81 and 82 of the EC Treaty. These
provisions directly interfere with the contractualations of individuals and, more specifically,
undertakings since they declare automatically amdtractual arrangements, decisions, or concerted
practices that have a detrimental effect on traeevéen Member States and competifiohis
affects private law intimately.

Save the provisions of EC competition law, it canheld that Community law was thus principally
characterised by a ‘vertical structutgthereby assuming a rather strong public — prisefgration in
the early stages of European integration. Perfaoabst important reason explaining this dichotomy
is the fact that the constituting treaties did moplicitly provide for Community regulatory
competences in the field of private law. Privater laeompetences, both from a rulemaking and
enforcement perspective, were to remain at theomaltilevel, subject to the prerogatives of the
Member State¥' Initially, a private law dimension was thereforenpipally lacking in primary
Community law. As a result, it must be held tha thaim of the existence of a public — private divi
in Community law can be traced back to the absehegplicit competences to harmonize private law
at the European level. It is equally important ¢&reowledge that a discussion of the public — péavat
separation in Community law therefore also entailsdiscourse on the scope of Community
competences and the extent to which matters cbmedtiaw are affected. Having this in mind, the

" D Caruso, 'Private Law and Public Stakes in Eumopeggration: the Case of Property’ (2004) 10 Eeaoplaw Journal
751-765, 752-753 and N Reich, 'The Public/Privateid® in European Law' in F Cafaggi and HW Micklitzd§),
European Private Law after the Common Framework ééfe@ece (Edward Elgar, Cheltenham forthcoming, 20%@g
for a discussion of the terminology ‘public’ andit@te’ in the European context: M Heidemann, '8évlLaw in Europe-
The Public/Private Dichotomy Revisited' (2009) 20dpean Business Law Review 119-139.

8 Case 26/62 Van Gend en Loos [1963] ECR 13.
9 Case 6/64 Costa [1964] ECR 585.

10 Case 120/78 Cassis de Dijon [1979] ECR 649.
11 Case C-6&9/90 Francovich [1991] ECR I-5357.
12 Article 81(2) EC.

13 Reich 2010, op. cit..

14 still today, after the Treaties of Maastricht (239Amsterdam (1997), and Nice (2001) no generahpmience is
assigned to the Community in the EC Treaty to takasmes in the field of private law. See also Sedtikelow.
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next section discusses how the Community has edgésgdf in the field of private law by adopting
regulatory measures, thereby essentially fadingditieling line between the public and the private
dimensions.

Il. Community Law in Private Contract

Arguably, the most apparent changes in the Commymiblic — private divide concern the influence
of primary and secondary Community law on privateemaking. This section sets out a number of
ways in which Community law affects private rulerimakby limiting itself to contract law’ Even
with this caveat in mind, the section does notgirétto be exhaustive as the Community influence on
contract law has become hugely intense over theyeass™ It intends, just like the other sections in
the paper, to offer a description of the forest,the trees.

1. Primary Community Law

Save the prohibitions of EC competition law, presdw initially appears to be largely absent in the
context of primary Community law. However, in tharfousDefrenne llcase,’ the ECJ opens an
important door for primary Community law to dirgctdxert influence on private law relations through
its provision on non-discrimination. In this casehich concerned a dispute between a Belgian
airhostess and her employer on the right to eqagl the ECJ holds that the non-discrimination
provision enshrined in Article 119 EEC, now sligtdidjusted in Article 141 EC, is directly applicabl
in contractual relations. The ECJ strongly rejebts argument that Article 119 EEC cannot confer
rights to individuals since the explicit wording tfis Treaty provision is formally addressed to
Member States and not to individuals. It holds:tHat) since Article 119 is mandatory in natutiee
prohibition on discrimination between men and wonagplies not only to the action of public
authorities, but also extends to all agreementghvhre intended to regulate paid labour collecyivel
as well as to contracts between individudls.’

It did not take long for the ECJ to extent the aggtlon of the Treaty provisions on the freedom of
movement also to horizontal relatiofisThe first caseWalrave? concerned two Dutch nationals
acting as ‘pacemakers in cycling racing behind mikes’. They objected to a rule of the Union
Cycliste Internationale requiring the pacemaker #mal cyclist to be of the same nationality to
participate in the world cycling championships. TB€J was asked by the referring court whether
Articles 48 and 59 of the EEC on the free movenoémtorkers and services — now Articles 39 and 49

15 The influence of primary Community on private lasaches beyond contract law alone. Other terraipsigdte law that

have been subject to primary Community law influemmdude, company law by virtue of the ECJ judgment€ase
81/87 Daily Mail [1988] ECR 5483, Case C-212/97 Cenft®@99] ECR 1-1459, Case C-208/00 Uberseering [20@2RE
1-9919, Case C-167/01 Inspire Art [2003] ECR 1-101&6¢d Case C-210/06 Cartesio, n.y.r., property law (ee an
overview: Caruso 2004, op. cit.) and name law btueiof the ECJ judgments in Case C-168/91 Konstalmifii993]
ECR I-1191, Case C-148/02 Garcia Avello [2003] ECR I4BlGnd Case C-353/06 Grundkin Paul, n.y.r. Receaitdly
the influence of Community fundamental rights ontcact law has been highlighted. See e.g.: Cheredmyach 2007,
op. cit,, 204-227 and C Mak, Fundamental Rights imopean Contract Law: A Comparison of the Impact of
Fundamental Rights on Contractual Relationships inm@py, the Netherlands, Italy and England (Priviadev in
European Context Series, Kluwer Law Internationhh&n aan den Rijn 2008).

16 For example, of pre-contractual information dufgse: H-W Micklitz and N Reich, ‘Cronica de una r@emnunciada:

The Commission Proposal for a "Directive on consurights™ (2009) 46 Common Market Law Review 471-6afAd
the ending of contracts are not discussed here.

17 Case 43/75 Defrenne [1976] ECR 455.

18 |bidem, paras. 39.

19 See also, Cherednychenko 2007, op. cit., 193-28/Raich 2010, op. cit..

20 Case 36/74 Walrave and Koch [1974] ECR 1405.
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EC — preclude such a sporting rule. The ECJ heldithjudging the validity of rules of associatiarrs
organisations which do not come under public ldve, national court has to take into account these
Treaty provisions by virtue of their direct effétt.

The precedent set Balravein the field of sporting ruledjas been confirmed in the wider area of
employment relations by the rulingsBosmarf? Deliége* Angonesé* More recently, the judgments
in Viking® and Laval® have shown that that the influence exerted by Conity law on private law
relations is most apparent in employment relatféra. Viking the ECJ had to deal with collective
actions of the Finnish Seafarers Union and thermatéonal Federation of Transport Workers
following the decision of the Finish company Vikihmme, which operates a ferry between the cities of
Helsinki and Tallinn, to outflag its operations oiFinland to Estonia. This way Viking Line could
benefit from the lower minimum wage regime in thgdr Member State and impose this regime on
newly appointed crew members. llaval the ECJ faced the situation in which a Swedish gy
construction workers had boycotted a building sitgerated by Laval, a Latvian construction
company. Laval operated this building site by emiplg posted workers from Latvia. The Swedish
union had requested Laval to pay the workers agogrtb Swedish law, but this was refused by
Laval. The boycott that followed the refusal fordemval to end the constructions and withdraw its
workforce.

It follows from the ECJ judgments, which were detied only one week after each other, that not only
the free movement of workers (Article 39 EC) buoaihe freedom of establishment (Article 43 EC)
and the freedom to provide services (Article 49) aaplydirectly in horizontal relations. Or as the
ECJ explicitly holds: ‘it must be borne in mind thaccording to settled case-law, Articles 39 EE, 4
EC and 49 EC do not apply only to the actions dilipuauthorities but extend also to rules of any
other nature aimed at regulating in a collectivennga gainful employment, self-employment and the
provision of services’® In Viking, the ECJ argues that this must be so since wordamglitions are
governed in some Member States by law and in otbgrsollective agreements, limiting the
application of Articles 39, 43, and 49 EC to adtpuablic authority would risk creating inequality i
their applicatiorf? In Laval the ECJ justifies the horizontal application otidle 49 EC by holding
that the removal of obstacles to the freedom tovigeo services ‘would be compromised if the
abolition of State barriers could be neutralizedobgtacles resulting from the exercise of theialeg
autonomy by associations or organisations not gegeby public law®

2L |bidem, para. 16-25.

22 Case C-415/93 Bosman [1995] ECR 1-4921, para. 83.
3 Case C-191/97 Deliége [2000] ECR 1-2549, para. 47.
24 Case C-281/98 Angonese [2000] ECR 1-4139, para. 32.
% Case C-438/05 Viking [2007] ECR I-10779.

% Case C-341/05 Laval [2007] ECR 1-11767. See for aasaments together with Viking: ACL Davies, 'One Step
Forward, Two Steps Back? The Viking and Laval Casethé ECJ' (2008) 37 Industrial Law Journal 126-448 D
Wyatt, 'Horizontal Effect of Fundamental Freedonmsl dhe Right to Equality after Viking and Mangolchdathe
Implications for Community Competence' Croatian Yeakbof European Law and Policy (University of Zagréagreb
2008).

See also Reich 2010, op. cit..

2 Case C-438/05 Viking [2007] ECR 1-10779, para. 33.
29

27

Ibidem, para. 34.
80 Case C-341/05 Laval [2007] ECR 1-11767, para. 98.
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While it is disputed what implications the Vikingnéh Laval cases have for the horizontal effect of
Article 28 EC*! it can be submitted here that it follows from ttese law discussed above that the
principal technique through which primary Communigw exerts its influence on private law
relations is the doctrine of direct effect. Diregffect has been employed by the ECJ to enable
individuals to rely on Treaty provision in privalaw relations. It has also allowed the ECJ to etrik
down private law arrangements that oppose the yreabvisions on non-discrimination, free
movement, and competition.

2. Secondary Community Law

The influence of secondary Community law on cortlaw is vast. Rather than using the doctrine of
direct effect to eliminate the obstacles for theation of the internal market, also referred to as
‘negative integration’, positive integration viaetladoption of harmonisation Directives has been the
chief instrumenthrough which contract law has been submitted tm@anity law influence. This is
not to say that this more policy oriented type mffuence has been free from critique in scholarly
literature. In fact, the competences of the Comiiyuioi adopt such a positive approach to integration
are still subject to critique. As Weatherill obsesy still the EC Treaty does not provide the
Community legislator with a general competence pierate in the field of private la¥.Although
particular legal bases have been introduced vid thaties of Maastricfitand Amsterdafi and can

be employed to adopt EC legislation that affectggpe law, a general competence is lacking. This
stance of primary Community law lies at the roottleé doctrinal critique on the efforts by the
European Commission to unify the private ¥2and the scholarly debate on the recently published
‘Draft Common Frame of Referenc® The Commission has also conceded that areas\afteriaw
cannot be harmonised in the near future, or eveartie

31 Reich 2010, op. cit. and Wyatt 2008, op. cit., 05-2

82 5 Weatherill, 'European Private Law and the Cantittital Dimension' in F Cafaggi (ed) The InstitubiFrramework of

European Private Law (Collected Courses of the Acgderturopean Law Oxford University Press, OxfofiDg) 79.

33 Article 153 EC on consumer protection was introdiog the Treaty of Maastricht and allows the Comitywmnder 3(b)

to adopt measures to promote of the interests n$uwmers and to ensure a high level of consumeegtion which
support, supplement and monitor the policy pursbgdhe Member States. Article 153 EC has, howewgely
remainder a dead letter and has not been usealeblagjs for Community measures affecting private la

34 Article 65 EC empowers the Community to take measim¢he field of judicial cooperation in civil lamatters as far as

they are necessary for proper functioning of therimal market.

% See e.g.: W Van Gerven, 'The ECJ Case-Law as a Méasification of Private Law?' in AS Hartkamp jeBowards a

European Civil Code (3rd edn, Ars Aequi Libri, Nijgen 2004).

Study Group on a European Civil Code and ResearclupGom EC Private Law (Acquis Group) (ed), Principles
Definitions and Model Rules of European Private L&xaft Common Frame Of Reference (DCFR). Interim @etli
Editions (Sellier. European Law Publishers, Mun&909). See for a comprehensive overview of théqoit on the
Study Group and it predecessor the Acquis Group:wiyg-Flesner, 'The Acquis Principles: An InsideCsitical
Reflections on the Drafting Process' in C Baasch Asaterand M Andeneas (eds), Theory and Practice of
Harmonisation, (forthcoming) <http://papers.sssmésol3/papers.cfm?abstract_id=1342713#>.

36

37 Commissioner Vitorino: ‘Il existe certains domairtesdroit civil en du droit pénal, tant en ce goincerne le fond que la

procédure, que ne seront pas harmonisés pendarbirgtemps entre les membres de I'Union européenpeut-étre
méme jamais’, quoted in: O. Remien, Private Intéomal Law, the European Community and its Emergingalof
Freedom, Security and Justice, CMLR (2001) 63. |khlm-Jaap Kuipers for providing me with this refere.
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Despite the absence of a general competence ttateguivate law, the Community has exerted major
influence on national contract law through secoyndegislation, mainly EC Directives. Articles 94
and 95 EC have been the paramount legal basiifodévelopment As a result of the adoption of
the EC Directives on doorstep selffhignd consumer creffitin the 1980s, and the EC Directives on
package travef unfair terms in consumer contraétstimesharing?® distance contracf$, and
consumer salédin the 1990s, national contract law has been smpahted by mandatory EC rules,
thereby substantially re-shaping its characters Heivelopment has continued over the past years via
the EC Directives on electronic commefteconsumer financial servicds,unfair commercial
practice}® and the recent proposal for an EC Directive orsaarer right$? This list indicates that the
process of harmonisation in the field of consum@tiact law has indeed been intense. The result is
said to be that national contract law has beendiedarather haphazardly, by European standards.
However, this intrusion might be even deepenednigrpretations given to the provisions in the EC
Directives by the ECJ. For example, in the ca€egand’ and Claro,*> which concerned the
interpretation of the EC Directive on unfair termsconsumer contracts, the Court held that it could
interpret ‘general’ criteria found in Community Iskation

%8 \Weatherill 2006, op. cit., 80 and C Twigg-FlesriEne Europeanisation of Contract Law. Current Contiegein Law

(Routledge - Cavendish, London/New York 2008) 25-33.

Council Directive 85/577/EEC of 20 December 198%totect the consumer in respect of contracts nagptiaway
from business premises (OJ L 372, 31.12.1985, 31).

Council Directive 87/102/EEC of 22 December 1986tfa approximation of the laws, regulations and iatstrative
provisions of the Member States concerning conswumaetit (OJ L 42, 12.2.1987, 48).

41 Council Directive 90/314/EEC of 13 June 1990 onkpge travel, package holidays and package toursL(@38,
23.12.1992, 59).

42 Council Directive 93/13/EEC of 5 April 1993 on unfsérms in consumer contracts (OJ L 95, 21.04.19938,

43 Directive 94/47/EC of the European Parliament drel@ouncil of 26 October 1994 on the protection wkhasers in
respect of certain aspects of contracts relatinth¢éopurchase of the right to use immovable prigexin a timeshare
basis (OJ L 280, 29.10.1994, 83).

Directive 97/7/EC of the European Parliament andhef Council of 20 May 1997 on the protection of omers in
respect of distance contracts (OJ L 144, 4.6.199Y,

Directive 1999/44/EC of the European Parliament a@hthe Council of 25 May 1999 on certain aspectthefsale of
consumer goods and associated guarantees (OJ [£.¥771999, 12).

46 Directive 2000/31/EC of the European Parliament ahdhe Council of 8 June 2000 on certain legal espef
information society services, in particular elenimo commerce, in the Internal Market (Directive efectronic
commerce) (OJ L 178, 17/07/2000, 1).

Directive 2002/65/EC European Parliament and ofGbancil of 23 September 2002 concerning the distanarketing
of consumer financial services (OJ L 271, 9.10.20@2.

Directive 2005/29/EC of the European Parliament ahthe Council of 11 May 2005 concerning unfairsimess-to-
consumer commercial practices in the internal mgi®d L 149, 11.6.2005, 22).

39

40

a4

45

47
48

4% Proposal for a Directive European Parliament ahthe Council on Consumer rights on 8 October 2008M(ZD08)
614 final.

As Twigg-Flenser notes, the image emerges ofridda or blots, of European law within national caat law’. Twigg-
Flenser 2008, op. cit., 10.

51 Case C-240 to 244/98 Océano [2000] ECR -4941.
52 Case C-168/05 Claro [2006] ECR 1-10421.

% However, in Case C-237/02 Hofstetter [2004] ECR |&84fe ECJ refused to interpret on its own motioretivar a
contractual term was unfair and referred the cask o the national court concerned.
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But also outside the field of consumer contract, I@ammunity influence on contract law is powerful.
Secondary Community legislation on non-discrimioiatin employment relations proves to be a good
example here. The EC Directives on fixed-term amit’* on racial equality and equal treatment in
employment and occupatirhave been interpreted by the ECJ in the casdsaafjold®” Marukg®®
and Colemar’® in a manner that directly impacts on the horizbretations between employee and
employer.

A second example concerns Community legislation‘sarvices of general economic interests’
(SGEI). The Commission refers to SGEIs as

‘(...) services of economic nature which the Membté&s or the Community subject to specific
public service obligations by virtue of their gesleinterest. The concept of services of general
economic interest thus covers in particular cersairvices provided by the big network industries
such as transport, postal services, energy and cooations.*°

While this definition is much disputed in the liagure® the regulation of SGEI through secondary
Community legislation directly affects key issudscontract law. The Universal Services Directive
in telecommunications, the Electricity Market Diige®® and the Regulation on Railway Passenger
Right$* all grant the customer of the services the rightdntract with the supplier. Consequently, the
supplier's freedom of contract, a basic principlgvate law, is limited. Closely linked to thigyht

to have access to SGElIs is the affordability ofgbevice. Here too secondary Community legislation
imposes new restrictions on contract law. The E@dives concerning the supply of enefgygas?®
postal’” and telecommunication servi€€sall require that the services are made availabla a

54 Council Directive 1999/70/EC of 28 June 1999 conicerithe framework agreement on fixed-term work ¢oded by

ETUC, UNICE and CEEP (0J 1999 L 175, 43).

Council Directive 2000/43/EC of 29 June 2000 impletimgy the principle of equal treatment between qess
irrespective of racial or ethnic origin (OJ L 18®,7.2000, 22).

% Council Directive 2000/78/EC of 27 November 2000aktishing a general framework for equal treatmanmt
employment and occupation (OJ L 303, 2.12.2000Q, 16)

57 Case C-144/04 Mangold [2005] ECR 1-9981.

%8 Case C-267/06 Maruko [2008] ECR n.y.r.

% Case C-303/06 Coleman [2008] ECR n.y.r.

% European Commission, ‘White Paper on Services ofeGg Economic Interest’ COM(2004) 374 final, 120802, 22.

51 See e.g.: U Neergaard, 'Services of General (Enimdnterest and the Services Directive — Whadtdft Out, Why and
Where to Go?'in U Neergaard, R Nielsen and L Rosglfeds), Services Directive : Consequences fokfefare State

and the European Social Model (DJZF Pub, Copenh2@@®) and T Prosser, The Limits of Competition LMarkets
and Public Services (Oxford University Press, Oaf2005), Chapter 5.

52 Article 20(2) at 1 of Directive 2002/22/EC of tReropean Parliament and of the Council of 24 Apdid2 on universal
service and users' rights relating to electronimmuoinications networks and services (Universal $esvDirective) (OJ
L 108, 24.4.2002, 51).

8 Article 3 with Annex A at (a) of Directive 2003/8C of the European Parliament and of the Counciéflune 2003
concerning common rules for the internal markeg¢lectricity and repealing Directive 96/92/EC (Od16, 15.7.2003,
37).

8 Article 19(1) of Regulation (EC) No 1371/2007 of fheropean Parliament and of the Council of 23 Oat@b67 on rail
passengers’ rights and obligations (OJ L 315, 207, 14).

5 Article 3(2) of Directive 2003/54 of the EuropeRarliament and of the Council of 26 June 2003 caricg common
rules for the internal market in electricity angealing Directive 96/92/EC (OJ L 176, 15.7.2003, 37)

5 Annex A(g) of Directive 2003/55 of the Europearrl@anent and of the Council of 26 June 2003 conceymiommon
rules for the internal market in natural gas arpkading Directive 98/30/EC (OJ L 176, 15.7.2003, 57

57 Article 12 of Directive 2008/6 of the European IRement and of the Council of 20 February 2008 arirendirective
97/67/EC with regard to the full accomplishmenttbé internal market of Community postal services (0%2,
27.2.2008, 3).
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‘reasonable’ or affordable’ price. The Universaingees Directive even lays down a price control
mechanism for the tariffs charged by the supplfethe service§® Besides access and affordability,

secondary Community legislation extends also taessof choice and transparency, quality, and
continuity.”

A final example concerns the Air Passenger RequiatiThe Regulation aims to ensure a high level
of air passenger protection. Accordingly, air pagees are granted minimum rights in situations
where they are denied boarding or the flight isagetl or cancelled. These include rights to
compensation, reimbursement, care, redress, aodhiafion’? thereby regulating issues which were
formerly at the discretion of the contracting pesfr

lll.  Private Contract in Community Law

While the developments set out in Section |l shbat primary and secondary Community law have
intensely affected national contract law, this ecargues that private regulation, for its padejply
affects public law terrains in the European contdy this is not meant the mere use by the
Community of private law instruments such as canséréo establish labour relations with it employees
or acquire real estate to house its offices. Imkt@dat is discussed here is the use of contractual
arrangements by the Community as a means to gitiéiic policy interests?

Since the turn of the millennium, the EU has sttprgmmitted itself to using self- and co-regulatio
as a regulatory strategy to ensure goals identiffredrarious policy areas. In its 2002 ‘Better
Regulation’ programmé, these regulatory approaches, which are essenbaked on contract, are
employed as an alternative to formal EU legislatitinis presumed that the use of self- and co-
regulatory arrangements allows for greater regunfat@xibility and expertise, cost-efficiency, and
compliance’® Wishes to decrease the volume of EU regulation #ied administrative red tape

(Contd.)

% Article 3(1) Universal Services Directive.

5 Article 10(1) Universal Services Directive.

0 See for a comprehensive assessment of these :isBuB®tt, 'A New Social Contract Law for Public Sers?

Consequences from Regulation of Services of Generahdinic Interest in the EC' (2005) 1 European Rewiéw
Contract Law 323-345 and H-W Micklitz, 'Regulatoryreiegies on Services Contracts' (2008) EUI workiageps.
LAW No. 2008/06 <http://cadmus.iue.it/dspace/hatid&4/ 7993> accessed 15 August 2009.

™ Regulation (EC) No 261/2004 of the European Parlisraad of the Council of 11 February 2004 estaliigliommon
rules on compensation and assistance to passengéis event of denied boarding and of cancellatiofong delay of
flights, and repealing Regulation (EEC) No 295/91 (OB, 17.2.2004).

Some of provisions granting these rights were ooesssfully challenged on the basis of invaliditythie IATA decision
(Case C-344/04 IATA [2006] ECR403).

Case law in the area is evolving fast. See forvarwew of the recent case law: H-W Micklitz, 'Resggpriechung zum
Europischen Verbraucherrecht in den Jahren 20087 20d 2008: Vertrags- und DeliktsrechtOne StepvBod, Two

Steps Back? The Viking and Laval Cases in the ECO9209(9) Europaisches Wirtschafts- und SteuerrdbBt369,

357-360.

This analysis draws on an earlier publication @fenP Verbruggen, 'Does Co-Regulation StrengtherL&gitimacy?'
(2009) 15 European Law Journal 425-441.

See for a general description of the programme/fét.europa.eu/governance/better_regulation/xingle htm. See for
critical discussions on the EU Better Regulation paogne: JB Wiener, '‘Better Regulation in Europe' (2@%Current
Legal Problems 447-518; R Baldwin, 'Is Better Regutafonarter Regulation?' (2005) Public Law 485-511;@&en

and KE Sgrensen (eds), Regulation in the EU (Thonmis®eet and Maxwell, Copenhagen 2006); S Weathdl),

Better regulation (Studies of the Oxford InstitufeEoropean and Comparative Law, Hart Publishing,o@kf Portland
Or. 2007) and M Kaeding, Better regulation in therdpean Union : lost in translation or full steameath : the
transposition of EU transport directives across benstates (University of Leiden, Leiden 2007).

8 See e.g. Commission (EC), ‘European Governance’ tg\aper) COM (2001) 428 final, 25 July 2001, 21, @ission
(EC), ‘Environmental Agreements at Community LevekiWi the Framework of the Action Plan on the Sirfigdition
and Improvement of the Regulatory Environment' (Comivation) COM (2002) 412 final, 17 July 2002, 8,
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associated with it have also encouraged the useléfegulation to the detriment of traditional EU
legislation’” Therefore, the guidelines for impact assessmemisied out by the European
Commission now explicitly include the consideratairusing self-regulation as the appropriate policy
option as a means for regulatitn.

Self-regulation emerges in different forms. If statvolvement is absent and only private actors are
concerned in establishing regulatory rules, thistyipically called ‘pure’ or ‘voluntary’ self-
regulation’’® An example of such self-regulation is the creatibdisciplinary rules by a professional,
industry, or sports association that are admirestdry the association itself. Often, however, self-
regulatory arrangements are not wholly free ofestiaterests. Public authorities tend to facilitte
creation, implementation, or enforcement of sudasras well. If both private and public actors are
concerned with the different stages of the regoafirocess, i.e. standard-setting, monitoring, and
enforcement, this form of self-regulation is ofteferred to as ‘co-regulatiof’.

Self- and co-regulation appeared in the Europearegb already more than 25 years ago. The
involvement of private actors in public regulatgmocesses was already witnessed in the European
Communities (EC) during the 1980s, when the Comipnisdecided to adopt a ‘New Approach’ to the
harmonisation process as a method to boost thelagewent of the internal market. This new
approach promoted the use of standards in ordemntove ‘technical barriers to trade’As a result,

the Community merely stipulated the ‘essential negpents’ in its legislation and left it to private
standard-setting bodies — CEN and CENELEC - to fdeghnical standards for the products
concerned. This shift away from the traditionalr&rehical governance structure can also be seen in
the development of a common European social dialoyjom the mid-1980s and the use of
agreements between the Commission and industriassirategy to ensure Community objectives in
the field of environmental law in the 1990s. Exaegpbf these environmental agreements are the

(Contd.)
Commission (EC), ‘Action Plan on Simplifying and imping the regulatory environment’ COM (2002) 278afinl1-
13.

By initiating the Better Regulation programme the &pires to decrease the administrative costs danseegulatory
burdens with 25% by 2012 and has embraced the fusévate forms of regulation as a strategies toiexe that goal.
Similar aspirations exist in other parts of the MoiSee: Organisation for Economic Co-operation Bxegelopment,
From red tape to smart tape: administrative singalifon in OECD countries (OECD, Paris 2003).

See in this respect the Impact Assessment Guakelir2005 <http://ec.europa.eu/ governance/impact/
docs/key_docs/sec_2005_0791_en.pdf> accessed 18st\2B-24. Currently these guidelines are undeievevThe
new guidelines, which intend to give greater impoce to private regulation, will be available thisar. See
<http://ec.europa.eu/governance/ impact/consuttAtioconsultation_en.htm> accessed 15 August. SeedaMeuwisse
and L Senden, 'European Impact Assessment and thieeQf Alternative Regulatory Instruments' in J 8auuren (ed)
The Impact of Legislation. A Critical Analysis of Bnte Evaluation (Martinus Nijhoff Publishers, Leit, Boston 2009)

on the question to what extent private regulat®inifact proposed as the appropriate strategy tifeeCommission’s
impact assessments.

® See e.g. A Ogus, 'Rethinking Self-Regulation' (199%) Oxford Journal of Legal Studies 97-108, J Black,
'‘Constitutionalising Self-Regulation' (1996) 59 Maudraw Review 24-551996, op. cit.; R Baldwin and M Gave
Understanding regulation : theory, strategy, arattice (Oxford University Press, Oxford ; New Ydr®99), See for the
official EU definition of self-regulation: Europedparliament, Council and Commission InterinstitutioAgreement
(EC) on better law-making [2003] OJ C 321/1, 31 Dewen?003, at para 22 which reads: Self-regulasodefined as
the possibility for economic operators, the sogaftners, non-governmental organisations or assmeato adopt
amongst themselves and for themselves common @nedeht European level (particularly codes of pecacor sectoral
agreements).

7

78

8 F. cafaggi, ‘Rethinking Private Regulation’ and C. t§c®elf-Regulation and the Meta-Regulatory Statethbin F.

Cafaggi (ed), Reframing Self-Regulation in Europeswae Law (Private Law in European Context Ser@ayer Law
International, 2006); L Senden, 'Soft Law, Self-Ratian and Co-Regulation in European Law: Where beylMeet?'
(2005) Electronic Journal of Comparative Law <htgapers.ssrn.com/sol3/papers.cfm?abstract_id=943@68essed
15 August 2009 and; E Svilpaite, 'Legal Evaluatibtthe Selected New Modes of Governance: The Conabigation of
Self- and Co-Regulation in the European Union Legamniework' (2007) NewGov Project Paper <http://www.e
newgov.org/database/DELIV/D04D69_Limits_of selfukdion.pdf> accessed 15 August 2009.

81 Technical harmonisation and standardisation: aaygwoach, COM(1985), 19 (Not published in the @ffidournal).
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recommendations concluded by the Commission with BHuropean, Japanese, and Korean car
manufactures’ associations to reduce the emisgioarbon dioxide by ca§,and four agreements on
energy efficiency on household applications whidrevendorsed by the Commission by exempting
them from applicable EC competition law rufés.

More recently, the regulatory strategies of satid ao-regulation has been applied in various pietes
secondary EC legislation, affecting different sextd&Examples include the regulation of servites,
listing in financial market® e-commercé& product safety’ payment service$, and television
broadcasting? When employing a broad definition of co-regulatmren the Lamfalussy procedure in
insurance and financial services, technical stahslaion, and the regulation of SGEI could be
qualified as co-regulatory).

The EC Directive on Unfair Commercial Practices RE) merits special attentidhln this Directive,
which aims to increase consumer protection in tiea @f commercial practices, private norms that
have been established in commercial practices sasva basis for the definition of what unfair

82 Commission Recommendation 1999/125/EC of 5 Febru@®9 bn the reduction of CO2 emissions from passecayss

0J 1999, L 40/49; Commission Recommendation 2000&3D&f 13 April 2000 on the reduction of CO2 emissifrom

passenger cars (KAMA), OJ 2000, L 100/55; and Cossimn Recommendation 2000/304/EC of 13 April 200@hen
reduction of CO2 emissions from passenger cars (JAMMA 2000, L 100/57. See for a discussion: J \hensen, 'EC-
Environmental Law and Self-Regulation’ in H Somsama others (eds), The Yearbook of European Envieoah Law
(Oxford University Press, Oxford 2000) 106-107.

8 E Best, 'What Does Co-Regulation Really Mean?' (2&@®scope 11-16, 15.

8 Article 37(1) of the European Parliament and Coubitiective (EC) 2006/123 of 12 December 2006 orvises in the
internal market [2006] OJ L376/36. See for a widesicussion of self- and co-regulation in servicestacts: Micklitz
2008, op. cit.

8  Directive 2001/34.

8 Article 16 of the European Parliament and Coundik&ive (EC) 2000/31 of 8 June 2000 on certain llegaects of

information society services, in particular eleniocommerce, in the Internal Market [2000] OJ LM78

87 Article 4 of the European Parliament and CouncikBlive (EC) 2001/95 of 3 December 2001 on genewlyct safety

0OJ L11/4.

The Single Euro Payments Area (SEPA) programme self-regulatory initiative by the European PaytseBouncil
(EPC) which aims to make all electronic paymentesgithe euro area, e.g. by credit card, debit denak transfer or
direct debit, as easy as domestic payments withan apuntry are now. The European Payments Dire¢Duective
2007/64/EC of the European Parliament and of the €lbof 13 November 2007 on payment services inittiernal
market amending Directives 97/7/EC, 2002/65/EC, Z80%C and 2006/48/EC and repealing Directive 97/5/E&t T
with EEA relevance)provides the necessary legal framework for SEPAwel as for better payments in all EU
countries. See: <http://ec.europa.eu/internal_ntgokgments/sepa/ index_en.htm>.

8 Directive 2007/65/EC of the European Parliament ainthe Council of 11 December 2007 amending Coubiciéctive
89/552/EEC on the coordination of certain provisitaid down by law, regulation or administrativeiantin Member
States concerning the pursuit of television brostilcg activities (the Audiovisual Media Servicesdaiive) lays down a
regime strongly relying on the self-regulatory a@pes of the economic operators, social partneos-governmental
organisations or associations concerned in thearsstitor. The Directive ‘encourages the use ofgoiation and self-
regulation’ (recital 36) and as such media contamt be regulated through norms established bytpraetors, provided
that they are accepted by the main stakeholders semlire effective enforcement of the standards.: See
<http://ec.europa.eu/information_society/newsrooftitemlongdetail.cfm?item_id=2343. See for a comaige study of
self- and co-regulation in Europe: Hans-Bredow-togti for Media Research, ‘Study of Co-Regulation Measin the
Media Sector. Study for the European Commissionedarate Information Society and Media’ (2006) FiR&port
<http://ec.europa.eu/avpolicy/docs/ library/stutiiesegul/final_rep_en.pdf>, accessed 15 August 2009

% Micklitz 2008, op. cit., 23-25.
91

88

The European Parliament and Council Directive (E@)5/29 of 11 May 2005 concerning unfair businessensumer
commercial practices in the internal market andradimey Council Directive 84/450/EEC, Directives 97/Z/R8/27/EC
and 2002/65/EC of the European Parliament and ofCincil and Regulation (EC) No 2006/2004 of the Eaaop
Parliament and of the Council (‘Unfair Commercial ®ices Directive’) [2005] OJ L149/22.
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commercial practices aféThis means that the scope of the UCPD is defimeel alia, on the basis

of private norms developed through commercial jrast Articles 10 and 11 of the UCPD further
promote the use and enforcement of codes of condecprivate law arrangements established by a
group of companies or industry representativeshatMember States as a complementary means to
combat unfair commercial practices. Whilst the UGHI2s not oblige Member States to employ self-
or co-regulatory mechanisms to protect consumeesnag commercial practices that harm their
economic interests, it certainly does acknowleduggr importance in achieving consumer protection
at the national levef

The image that thus emerges is of a Community legis that increasingly acknowledges the
regulatory role private actors and private law mgeaments can play in regulating public policy
objectives, such as consumer protection. This mixifiregulatory instruments blurs the traditional
public — private divide in an inevitable fashiom Anportant factor explaining this developmenthis t
lack of capacity of public actors to effectivelygtdate today’s corporate business standards byofvay
traditional public law ruled’ The complexity and speed at which products andces are developed
can make regulation obsolete the moment it is eda€onsequently, a clear shift can be observed in
the extent to which rules established by the peissctor fill the regulatory space previously assi

to public regulation.

IV.  Community Law and the Enforcement of Private Rghts

Sections Il and Il set out how the public — prevalivide in Community law has faded when looking
through a rulemaking lens. This section argues ttiatdivide, albeit less vividly, also loses strigng
from an enforcement perspective as enforcementitumsctypically assumed by the public or private
sector are now increasingly allocated on both safdhe divide. Within the Community context, the
collective enforcement of consumer rights and pevenforcement in EC competition law constitute
important illustrations of how public and privatefercement strategies become increasingly mixed
and interdependent.

1. Collective Enforcement of EC Consumer Rights

Due to the principle of procedural autonofyhe collective enforcement of consumer rights eettu
by Community law has been regulated at the MembaieSevel. Here, two basic models exfst.
Collective enforcement has been assigned to, omenle hand, public actors under mechanisms of

92 Article 6(2) UCPD.

9 See for a discussion co-regulation in the UCPD:dBvélls, 'Co-regulation’s Role in the Development af@&ean Fair

Trading Laws' in H Collins (ed) The Forthcoming ECrdative on Unfair Commercial Practices (Kluwer Law
International, The Hague 2004) and G Howells, '‘Caafe€onduct’ in G Howells, H-W Micklitz and T Wilhakson
(eds), European Fair Trading Law. The Unfair Comma¢fractices Directive (Ashgate, Aldershot 2006).

9 See e.g.: J Braithwaite and P Drahos, Global bssiregulation (Cambridge University Press, CambrRfifi).

% The principle of procedural autonomy is considemefdndamental principle of Community law and stipes, in short,

that substantive rules enacted by the Community fetytheir effectiveness on the national procedutdés and
enforcement structures of the Member States. Sea domprehensive discussion of this principle: Wh\Gerven, 'Of
Rights, Remedies and Procedures' (2000) 37 Commonellaakv Review 501-536 and T Tridimas, General Ppiesi
of EU Law (2nd edn Oxford University Press, Oxf@@D6) 418 ff. See also Cases C-432/05 Unibet [20CR E2271,
paras. 37 — 44 and C-286/06 Impact, n.y.r., paragt9t in which judge Lenaerts as Raporteur sets @y v
comprehensively the case law on the principle.

% C Hodges, The Reform of Class and Representative rsctio European Legal Systems. A Framework for Ctillec

Redress in Europe (Studies of the Oxford InstitditEuwopean and Comparative Law, Hart Publishing,c@k2008) Ch
2. See for a different approach: F Cafaggi and H-WkMz, 'Introduction’ in F Cafaggi and H-W Mickiit(eds), New
Frontiers of Consumer Protection. The Interplay Betw Private and Public Enforcement (IntersentiawArp and
Portland 2009).
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administrative control and, on the other, privatees under mechanisms of collective judicial cohtr
The United Kingdom, for example, has consignedatpency of the Office of Fair Trading (OFT) as
the principle regulator and enforcer of consumgits. Consequently, the OFT plays a pivotal role in
the enforcement of consumer protection law. Thee rof private actors, such as consumer
organisations or associations, is restricted botlsdope and in effedf. Also the Nordic countries
employ a strong public collective enforcement mobgl having in place the institution of the
Ombudsmar® In Germany and Austria, on the other hand, prigatg@nisations and associations are
the key players in consumer enforcement actidestiandsklagenand it is the action taken by these
interest groups that constitutes the dominant eefoent mechanism.

However, what emerges in the field of collectivdoecement of EC consumer rights is that the
distinction between the respective functions assuime public entities and agencies and private
consumer organisations, is fading. As has beenradddy various scholars, often complementarities
between public and private enforcers exist; Men@itates do not exclusively rely on one mechanism,
but often balance a dominant system with other @ueisims to control the risks associated to
consumer products and serviées.

Community law reinforces this combination of puldicd private collective enforcement strategies. A
good exampl¥® to illustrate this mixing of functions across tpeblic — private divide in the
enforcement of Community law is the developmenh@aUnited Kingdom of the relationship between
the OFT and consumer associations after the impitatien of the Injunctions DirectivVé! As a
result of the implementation, consumer associati@se been empowered to seek injunctions under
the Unfair Contract Terms Regulation 1989 This recognition of standing has, however, not
increased private litigation at the expense of @, but has set off a dynamic negotiation process
between the OFT, consumer, associations and trgamisations. While the implementation has thus
not altered the dominance of the OFT as the calectnforcer of consumer rights, consumer
associations have now a tool at their disposalrésgure the OFT to take positive action against
certain practice¥”

In the Netherlands, similar developments have eetkrafter the establishment of a Consumer
Authority (Consumentenauthoritgiin 2007°* The Authority’s enforcement powers cover matters
related to e-commerce, unfair contract terms, coesisales, distance contracts, timesharing, package

% Hodges 2008, op. cit., 19.

% |pidem, 27 and K Viitanen, 'Enforcement of ConswsheBollective Interests by Regulatory Agencies in Kwrdic

Countries' in W Van Boom and M Loos (eds), Collectieforcement of Consumer Law: Securing Compliance in
Europe though Private Group Action and Public AutigqEuropean Studies in Private Law European [Rwblishing,
Groningen 2007).

See the contributions in F Cafaggi and H-W Micklfeds), New Frontiers of Consumer Protection. Therptay
Between Private and Public Enforcement (InterseAtiwerp and Portland 2009) and W Van Boom and M4 (auls),
Collective Enforcement of Consumer Law: Securing Cdéangk in Europe though Private Group Action andlieub
Authority (European Studies in Private Law, Eurapkaw Publishing, Groningen 2007).

99

100 Example taken from F Cafaggi and H-W Micklitz, 'Ammistrative and Judicial Collective Enforcement ofn@omer

Law in the US and the EC' (2007) EUl working papersLAW  No. 2007/22
<http://cadmus.iue.it/dspace/handle/1814/6980>ssmmk 15 August 2009, 13.

Directive 98/27/EC of the European Parliament ahthe Council of 19 May 1998 on injunctions for thetection of
consumers’ interests (OJ 166, 11.6.1998, 51).

102 51 1999 No. 2083.
103 cafaggi and Micklitz 2007, op. cit., 13, with fuethreferences.

104 Established by the Consumer Protection Enforceren2007 (Wet Handhaving Consumentenbescherming).f@ea
general discussion: ELM Vos and SW Ammerlaan, 'Dasimentenautoriteit: Nieuwkomer op Druk Speelvil@08)
34 Justitiéle Verkenningen 66-83, 67.
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travel, doorstep selling, trans-border consumeflictsy and advertisind® In exercising its powers,
the Authority has adopted contractual agreementh thie national consumer association and the
business organisation responsible for the selflagigm of the Dutch advertising sectd? which both
acquired a right to seek injunctive relief beforehal court after the implementation of the Injuions
Directive. Also these cooperative agreements olreafment action indicate the trend to mix and
share enforcement responsibilities between publicpivate actors.

Community law has also pushed to alter the domicahéctive enforcement approach employed at
the Member State level to protect consumer righitee Regulation on Cooperation in Trans-Border
Enforcemenif’ designates ‘competent administrative authoriteesl ‘public bodies’ with the task of
enforcement and cooperation in the collective egeiof consumer$® As a result, Member States
have no choice but to allocate the enforcemenstaska public actor. Countries such as Germany and
Austria, which traditionally rely on the privatefercement action undertaken by private consumer
associations, will therefore have to change thgpraach to the collective enforcement of consumer
rights. By strengthening the role of public authes in the collective enforcement of consumertsgh
the Community not only directly interferes with teaforcement strategies in place in the Member
States, but also adds to the exchange of functorsss the public — private divide. It remains ¢o b
seen whether the Community legislator will contintee push for a strong reliance on public
mechanisms in the collective enforcement of congsumghts in areas outside trans-border
enforcement. However, it can be expected that dpwetnt in this area will appear over time is clear
as collective enforcement has recently become rmepdoncern in the EU consumer policy in the
period 2007-201%°

2. Private Enforcement of EC Competition Law

Similar developments of mixed enforcement strategiave emerged in the field of EC competition
law, more specifically, in the area of redressaadifor the violation of EC competition law rules.
Also here the Community seeks to combine public pinehte enforcement mechanisms and allocate
enforcement functions to both the public and theape. In its Greelt® and White Papér* on the
matter, the Commission expresses its wish to prerpotvate enforcement of EC competition law.
Resource constraints and prioritisations at the @imsion and national competition authorities’

105 Article 2.2 read in conjunction with Appendix AcB of the Consumer Protection Enforcement Act 2006.

108 http://www.consumentenautoriteit.nl/Over_de_Conentenautoriteit/Samenwerkingsprotocollen/
Samenwerkingsprotocollen_in_het_kader_van_effeaiefdoelmatig_toezichtAccessed 15 August 2009

107" Article 4(2) of Regulation 2006/2004 of the Europdarliament and of the Council of 27 October 2084&aoperation
between national authorities responsible for tifereement of consumer protection laws (OJ L 36422004, 1).

108 gee also: W Van Boom and M Loos, 'Effective Enforent of Consumer Law in Europe' in W Van Boom andldds

(eds), Collective Enforcement of Consumer Law: SeguiCompliance in Europe though Private Group Actoml
Public Authority (European Studies in Private Lauwr@pean Law Publishers, Groningen 2007) and CataggjiMicklitz
2007, op. cit., 13.

EU Consumer Policy strategy ‘Empowering consunmamiance their welfare, effectively protecting théd®M (2007)
99 final.

110 Green Paper - Damages actions for breach of thefifrust rules COM(2005) 672 final. See for a dision: T
Eilmansberger, 'The Green Paper on Damages AdiorBreach of the EC Antitrust Rules and Beyond: Refbst on
the Utility and Feasibility of Stimulating Privatenforcement Through Legislative Action' (2007) 4dn@non Market
Law Review 431-487 and C Hodges, 'Competition enfoer#, regulation and civil justice: What is the Cag2006) 43
Common Market Law Review 1381-1407.

111 white Paper on Damages Actions for Breach of theaBt@rust rules COM(2008) 165 final and the Commissiaff
Working Paper on Damages Actions for Breach of thedstitrust rules SEC(2008) 404. See for a critidgatuksion:
Editorial Comments, 'A little more action pleasélhe White Paper on damages actions for breacheoE antitrust
rules' (2008) 45 Common Market Law Review 609-615.

109
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offices lead to a hole in competition law enforcemé At the same time, the ECJ delivered its
judgements in the cases®@buragé™® andManfredi'**in which it held that ‘any individual can claim
compensation for the harm suffered where there ¢ausal relationship between that harm and an
agreement or practice prohibited under Article 81.’E> The Commission thus claims that both
practical and legal developments have created d teéiave in place at the Member State level
enforcement arrangements that allow the individoaéffectively seek redress for competition law

infringements before national courts.

However, according to the Ashurst-stéiysuch national arrangements hardly exist. In fa@iny
legal and procedural obstacles remain at the Mei@tage level. The central aim of the White Paper is
therefore to put forward policy choices to ensina victims of infringements of EC competition law
have access to effective redress mechanisms sththatan be fully compensated for their lossés.
Therefore full victim compensation is the main atijge of the White Paper. A secondary aim of the
White Paper is the deterrence of anti-competitiehdviour. Here, the Commission applies the
following reasoning: if private actions are sucéasand victims are compensated for their losses by
the infringers, this will deter companies to breaompetition law in the future?

What the Commission tries to do in the White Papertwofold. First, it seeks to establish
complementarities between private and public eefment mechanisms, as is the case in the collective
enforcement of consumer rights, in order to creatmore holistic approach to competition law
enforcement. It is clear that in this combinatipablic enforcement remains the dominant strategy. O
as the Commission holds: ‘Another important guidprgnciple of the Commission’s policy is to
preserve strong public enforcement of Articles 8tl 82 by the Commission and the competition
authorities of the Member Staté&’’Second, and perhaps more interesting, the Conumisgtempts

to employ private enforcement as a regulatory devit seems to assume that the threat of civil
liability leads to better compliance with competitirules and will deter companies from infringing
these rules in the futufé In that case, private enforcement is employed usye public policy
objectives of the Community, namely the promotia rotection of free competitidf: It thus
emerges in the context of private enforcement otB@petition law that the public — private divide i
Community law is again challenged. Private actorgage, though only to a limited extend, in a
function that was previously, at least in the Comityulaw tradition, managed solely by public
authorities.

112 Hodges submits that there is no empirical evidelocsubstantiate this thesis of the Commission. ISegges, The

Reform of Class and Representative Actions in Eurofdesgal Systems. A Framework for Collective Redress in
Europe , 175-178.

113 Case C-453/99 Courage [2001] ECR |-6297, para. 24.

114 Joined Cases C-295/04 to C-298/04 Manfredi [20@BRE-6619, para. 59.

115 See for a comprehensive discussion of the caseReish, 'The ‘Courage’ Doctrine: Encouraging or Diseming

Compensation for Antitrust Injuries?' (2005) 42 Comnmarket Law Review 35-66 and N Reich, 'HorizontalHility
in EC Law: Hybridization of Remedies for CompensaiioiCase of Breaches of EC Rights' (2007) 44 Common Marke
Law Review 705-742.

Ashurst, 'Study on the conditions for claims ofmdges in case of infringement of EC competitionsu@omparative
Report' (2004) <http://ec.europa.eu/competitionfardt/actionsdamages/comparative _report_cleandengecessed 15
August 2009

117 CoM(2008) 1665 final, 3.
118

116

Arguably, deterrence is more of an effect of fuditim compensation rather than an aim if it is ersdood in this way.
The Green Paper’s main aim was the deterrencengpetition infringements. See: COM(2005) 672 fina#i.3

119 cOoM(2008) 1665 final, 3.

120 |n the literature, both in Europe and in the Udittates, the proper role of civil liability in nelgtion is very much
debated. To offer an overview of this debate iobeythe scope of this paper, however.

121 Article 3(1)(g) EC and Article 4(1) and (2) EC.
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Conclusion

It has been argued in this essay that the traditipablic — private divide still vivid in the mindsf
continental scholars is rapidly fading in the cabigf Community law. It has been submitted thas thi
convergence of the public and the private curremtifolds in a two-dimensional fashion, namely via
the axes of rulemaking and enforcement. The strimfigence of both primary and secondary
Community law on national contract law, the emeogeaf contractual arrangements as a regulatory
instrument, the collective enforcement of EC consumights, and the private enforcement of EC
competition law have been used as illustrationsrnderpin this thesis. What emerges at this point is
that one can natpeak anymore of a strong public — private divideCommunity law. Instead, it
seems more appropriate to talk about thetual permeabilityof public and private law in the
Community context?

122 Compare W Van Gerven, 'Mutual Permeability of Publid Private Law at the National and Supranatibeaél' (1998)
5 Maastricht Journal of European and Comparative TZ&24.
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Internal Market Legislation and the Private Law of the Member States
The Impact of Fundamental Rights

Vasiliki Kosta

l. Introduction

“The relationship between private law and humahtsdaw is complexX’ This observation is to be
posed at the beginning of any analysis of this extbjnatter in any context. Its accuracy becomes
evident when examining the debates on the topithénvarious legal systems in which they have
arisen, and most prominently in that of Germanye-‘teader’ of this debate. The topic that is here
alluded to can be labeled the ‘constitutionalisatid private law’ if this label is employed loosédty
describe the fact that fundamental rights constiters.can have an influence on private3aw

This discourse on the interaction between private &nd fundamental rigiitsan be analysed from
two perspectives. One is to pose the quedimndo fundamental rights impact on private law. The
answer to this, and therefore also its complexigpends on the context in which it is examined. The
other perspective would be to debate potentialblproatic) features of this impact. For example, one
fundamental, recurring and not context-specifiartbas the broader question of a conflict between
fundamental rights on the one hand, and freedomaatwhomy, which is expressed by private law on
the othef. The relevant question is here whether freedomaamonomy is “understood as being more
than an ability to act according to the valuesasib rights®. And if so, where does it find its limits.

This paper is entrusted with the task of examining first mentioned area of inquiry, namely,
identifying the mechanisms by which fundamentahtégcan have an impact on private law. It will do
so by taking the EC legal order, and within that ititernal market, as its focus. More specificadly,
attempt will be made to analyse how fundamentditsigonsiderations may influence the shaping as
well as application of internal market legislatiamhich then in its turn can have an impact on the
private law of Member States.

PhD Researcher, European University Institute,dfloe. Many thanks belong to Prof. Hans-Wolfgangkiiti; Prof.
Norbert Reich and Prof. Bruno de Witte. The usualldimer applies.

1 This is the opening sentence of L. Fastrich’s@idduman Rights and Private Law’, in K. S. Ziegled.) Human Rights
and Private Law — Privacy as Autonomy, (Hart Piitig, Oxford and Portland, Oregon, 2007), p. 23.

2 |tis not used in order to enter the discussioetiver private law is being subsumed within continal law, as read by
Collins. Accordingly, it is also not debating whath@ivate law (in the EC context) becomes a brantlapplied
constitutional law as articulated by Kumm. H. CdlirUtility and Rights in Common Law Reasoning: Rehalag
Private Law Through Constitutionalisation’, LSE La®gciety and Economy Working Papers 6/2007, patdilable at
www.Ise.ac.uk/collections/law/wps/wps.htm; M. KumWho is Afraid of the Total Constitution? Constitutial Rights
as Principles and the Constitutionalization of ReMaaw’ (2006) 7 (4) German Law Journal 341, p..359

3 The terms ‘human rights’ and ‘fundamental rigtasts® used interchangeably in this paper.
The question is raised by L. Fastrich, n. 1, @off2
5 L. Fastrich, ibid, p. 29.
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The starting point of the analysis is that fundatakrights have gained increasing importance in the
regulation of the internal market through legislatharmonisation and, since they do so irrespective
of whether the instrument is of a private law natgor not) or capable of affecting private law
relationships (or not), this will inevitably refieon the domestic legal orders which have to imgleim
the legislation.

In order to illustrate their actual and potentiapict in this context, three possible ways by whingh
EU fundamental rights discourse enters private tawough internal market legislation will be
discussed. These shall be illustrated on the lohsia area, which goes to the heart of privatedaa
has been subject to legislative harmonisation énititernal market, namely, EC consumer (contract)

law®.

I. Three Ways to Enter Private Law

The three possibiliti€sthat will be discussed below concern firstly, thitgligation that all EC legal
instruments, including internal market legislatibave to respect fundamental rights, since their
validity depends on that. This means also thatne private law relationships are regulated atHfe
internal market level has to be in compliance vEth fundamental rights. The significance of recent
practice of the institutions, aimed at complyingthwihis obligation, for consumer contract law
legislation will be therefore the first subject ahalysis. The second one relates to the fact that
measures of the Member States can be reviewedfopl@ance with EC internal market legislation
that also contains fundamental rights consideratiofhis may have important implications for
disputes between private parties where one of thelles on EC law in order to achieve dis-
application of a domestic measure. The final pagsithat will be discussed is the review of naisd
laws, which are implementing EC internal marketdkgion in the light of fundamental rights.

Before entering into the further details of thecdssion, a few brief remarks on the notion ‘EU
fundamental rights’ are in order. It is very welldwn that the EU institutions are bound to respect
fundamental rights on the basis of two sourcese-gémeral principles doctrihand, ever since the
Maastricht Treaty, Art. 6(2) EU. This provisioniisessence a codification of the former. In providi

on that basis for protection of fundamental righie ECJ makes use of three sources, in order to
identify those: The constitutional traditions commtm the Member States, international treaties,
especially the ECHR, and the Nice Charter of Furetdai Rights, at least since the Court’s first
reference to Tt This theme has been rehearsed exhaustively nimeg tand need not be repeated
here.

One observation deserves however special attemtaonely the fact that ‘EU fundamental rights’ are
defined, in part at least, by a reference ‘back’tiie national constitutional orders. Indeed, the
constitutional traditions common to the Member &tate one of the sources of identification of EU
fundamental rights. Another form that this ‘refarenback’ can take is when the Court grants

Note also, “...the background context to much oflthemonisation programme affecting private lawriedded in the
sphere of consumer policy.” S. Wheatherill, ‘Constitnal Issues — How Much is Best Left Unsaid’, inN®genauer
and S. Weatherill (eds.), The Harmonisation of [peem Contract Law, (Hart Publishing, Oxford andtlaod, Oregon,
2006),p. 91.

See also an overview of “Possibilities for theeffof EU Fundamental Rights in Private Law Under @urrent Case
Law of the Court of Justice” O. Cherednychenko, ‘Euh& amental Rights, EC Fundamental Freedoms and @rivat
Law’, in (2006) European Review of Private Law 2@, #5 — 51.

8 Case 11/70, International Handelsgesellschaft Wulin und Vorratstelle fir Getreide und Futtermjtfd970] ECR
1125.

Case C-540/03 European Parliament v Council of tifean Union (decision on the family reunificatidinective
2003/86/EC) [2006] ECR 1-6535.
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discretion to the Member states so as to accepit-daes in some situations — the national stahdar
fundamental rights protection under EC law. In #itsation, divergence amongst the Member States
is toleratedPromusica& is an example for that; it will be discussed belaw3.). The point to bear in
mind is that whatever the influence of the EU funédatal rights on the national private law, it ig no
an influence of an entirely exogenous concept. Whatowever dictated from the outside to the
national order is the fact thatvill take place under certain circumstances. Thoseb@ihnalysed in
what shall follow.

1. The First ‘Entrance Gate’

Fundamental rights are directly binding upon the IEg@slator, when drafting legislation, including
private law rules, since respect for those is agopasite for the legality of secondary EC tavrhere

are two modes of ensuring that this duty is obgker@ne functiongx antei.e. it attempts to prevent

a violation from occurring. The form that it takissthat the legislature checks for compliance with
fundamental rights during the drafting process. otieer is the classipost hocform of protection
through judicial review of the legislatitn The focus of the present analysis shall be orfdhaer,
which is usually not the center of attention incdissions on how fundamental rights considerations
may influence private law.

Fundamental Rights scrutiny of EC/EU legislationriniy its drafting stage has been more
systematically applied after the adoption of thea®r of Fundamental Righfs even though the
legislator has demonstrated awareness of the nasemrarlier in time. An indication for that islte
found in instruments, which have been adopted beddoption of the Charter, and include statements
of compatibility with fundamental rights as guaeed by the ECHR and/or as general principles of
Community law”. Still, it is clear that the adoption of the Cleartvas a turning point in this process
and that despite its lack of legally binding foréeyear after its proclamation, the then Commission
President Romano Prodi and Justice and Home Af€oramissioner, Anténio Vitorino declared in a
Decision of 13 March 2007, that all legislative proposal be first scrutimiger compatibility with the
Charter “as part of the normal decision-making pes®. This decision which was mainly “internal”,
and not widely known (not even within the Commissitself}’ was replaced by a Commission

10 Case C-275/06 Productores de Musica de Espafia (Biwam) v. Telgiica de Espafia SAU, [2008] ECR I- 271.

11 Case 44/79 Hauer v. Land Rheinland-Pfalz, [1979] EC®73This obligation resting on the legislator & different
from that existing in national legal orders of MamlStates like Germany, the Netherlands, Italy Bndland, see C.
Mak, Fundamental Rights in European Contract Law -€Cémparison of the Impact of Fundamental Rights on
Contractual Relationships in Germany, the Netherlantiédy and England, (Kluwer Law International B\he
Netherlands, 2008), pp.50-51.

Internal market instruments recently reviewed hg €ourt for potential fundamental rights violatipesy.: Directive
77/388/EEC (B VAT Directive) in C-460/07 Sandra Puffer v. Unabhéngiger Finanzsén®enstelle Linz ruling of 23
April 2009, Directive 2003/33/EC (Tobacco Advertiginin C-380/03 Federal Republic of Germany v European
Parliament and Council of the European Union (Tobakdvertising IlI) [2006] ECR | - 1157 ®irective 2001/29/EC
(Good Clinical Practice in conduct of clinical tgalon medicinal products) in C-479/04 Laserdisk&pS v
Kulturministeriet, [2006] ECR 1-08089

13 0f18.12.2002 OJ C 364/1.
14

12

Examples of internal market legislation includerdative 97/36/EC of 30 June 1997 amending Councieddive
89/552/EEC regulating television broadcasting atitisj Recital 15; Directive 95/46/EC on data protectiRecital 10;
Directive 98/44/EC on the legal protection of biatheological inventions, Recital 43.

15 Decision on the Application of the Charter of Fumeiatal Rights of the European Union. SEC (2001) 380/3

16 |bid., see also HL EU Committee, ‘Human Rights PirpfEU Legislation’, 18 Report, session 2005 — 2006, p. 11,
para. 10.

17 HL EU Committee Report, ibid, p. 12.
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Communication in 2008, which did not bring about any fundamental chahgeever. Building on
the existing mechanisms, it was concerned withngiawareness among all the actors in the law-
making process to take due account of fundameightst The aim was to “lock in a culture of
fundamental rights in EU legislatiof’ The methods by which this ‘culture’ was to becked in’
include impact assessments proposed before tharatem of the draft legislative text, explanatory
memoranda accompanying the proposal of the Conwnisand recitals in the preamble of the act as
adopted, confirming that it respects the Chartdfwidamental Rights. This latter practice warrants
clos% look. Already the 2001 Decision introdudedse statements, which take the following standard
form="

“ “This act respects the fundamental rights andeoles the principles recognised in particular by
the Charter of Fundamental Rights of the Europeaiort)”

When certain rights and/or individual principlestbé Charter are specifically involved, a second
sentence may be added:

“In particular, this [act] seeks to ensure frdispect for [right XX] and/or to promote the
application of [principle YY]/ [Article XX and/or Aicle YY of the Charter of Fundamental
Rights of the European Union].” ”

Following the 2001 Decision, some thirty-four pigcef internal market legislatiéh have been
adopted, which contain this compliance statememd;@oblems relating to whether these recitals are
(in)-accurately reflecting the motivations behihe choices of the legislafdras well as compliance
with the Charterin fact are still to be tackled.

The question to be posed for our purposes howswehat impact — if any — this practice has had on
the content of EC legislation, which is of a privdaw nature, and more specifically on consumer
contract legislation.

The relevant instruments, all of which have anrimaé market legal basis, are: Directive 90/314/EEC
(Package Travel), Directive 93/13/EEC (Unfair Terms in Consumer @actsj®, Directive
85/577/EEC (Doorstep Sellirfg) Directive 87/102 repealed by Directive 2008/48/ETbnsumer
Creditf®, Directive 94/47/EC (Timeshare) repealed by Dikect2008/122/E€, Directive 97/7/EC
(Distance Sellindg}, Directive 1999/44 (Consumer Saf@spirective 2002/65 (Distance Marketing of
Financial Service&), Directive 2005/29 (Unfair Commercial Practicés)

18 Commission Communication, Compliance with the Charféerundamental Rights in Commission Legislativepg@sals:
methodology for systematic and rigorous monitorig April 2005, COM(2005)0172.
19 President Barroso cited in Commission Press ReléB#25/494.

20 HL EU Committee Report, n. 17, p. 25.

2l The legal bases | have considered here are AtBEQ 94 EC, 95 EC, and the free movement provisions.

22 \oggenhuber Report of the European Parliament ¢f.2007 on compliance with the Charter of FundameRights in

the Commission's legislative proposals; CommissionoRepn the Practical Operation of the Methodology &
Systematic and Rigorous Monitoring of Compliance wtite Charter of Fundamental Rights, Brussels, 29.09.20
COM(2009) 205 final (Commission Report).

3 0J L 158/59, 23.06.1990.
24 0J L 095/29, 21.04.1993.
% 0JL372/31,31.12.1985.
% OJ L 133/66, 22.05.2008.
27 0J L 33/10, 03.02.2009.

2 0OJ L 144/19, 04.06.1997.
2 0JL171/12,07.07.1999.
%0 0JL271/16,09.10.2002.
31 0J L 149/22,11.06.2005.
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The evident development is that whereas the oldgislation does not contain any reference to
fundamental rights or the general principles of @amity law, the more recent pieces of legislation,
since 2005, contain the compliance with the Chanteitals. Those are, the Unfair Commercial
Practices Directiv&, the amended Consumer Credit Directivas well as the amended Timeshare
Directive®, all of which include the general statement of patibility®>. The imminent question is
then what such an affirmation of the legislationnlgjecompatible with the Charter actually implies.
There are arguably several possibilities (which miap apply cumulatively).

The first possibility is that it is merely a sta&mh reassuring that the rules contained in theunsgnt

do not infringe any provision, or the specificalilgmed ones, of the Charter. The Consumer Credit
Directive is an example for that. In addition te theneral statement of compliance, its recitalldd a
provides that “this Directive seeks to ensure fefipect for the rules on protection of personad,dat
the right to property, non-discrimination, protectiof family and professional life, and consumer
protection pursuant to the Charter...”.

Another possibility is that the legislator is siting to the Court that the latter shall take duecamt

of relevant Charter articles when called to provimean interpretation of certain provisions ofiaeg
instrument. The Opinion of the Advocate GenerdEua Martin Martin®® can serve as an illustration.
The case concerned an interpretation of the DqwrSeelling Directive 85/577 and the question
whether a national court can aot officio(even though national law does not provide fohsacthis
situation) and declare a contract covered by ther&ep Selling Directive void, if the consumer has
not been informed of her right to withdrawal. ThevAcate General observed that the Charter of
Fundamental Rights, particularly Art. 38 EC, camveeas a guide in interpreting the relevant
provisions of the Doorstep Selling Directi{elt has to be of course acknowledged that thiedive
predates the Charter and does therefore not coatainreference to it; but then it must also be
observed that the Advocate General did not makagtuse of it (besides this observation the Charter
was not invoked again in the reasoning) and itgenoto question whether that would have been
different had the Directive contained such a refeee

The third possibility is to suggest that the legfisin itself and the rules it lays down gives espgien

to fundamental rights, and it does so in accordavitte the Chartéf. The area of consumer law is
however particularly tricky in this context. This $o in view of the fact that consumer protect®n i
included in the Nice Charter itself and that itdéna particular form of expression therein. Art.d38

the Charter reads: The “Union policies shall ensardigh level of consumer protection.” This
wording, as well as the explanatory statementdimgldo the first proposal for including consumer
protection in the catalogue, suggests that theigimvat issue embodies a principle as opposed to a
subjective right’ (CONVENT 34 of 16 May). According to Art. 51(1) GFthe latter are to be

82 Recital 25.
%3 Recital 45.

34 Recital 24.

% Note the Commission’s ambition to use more targatedpposed to general recitals in future, ComisBieport, n. 22,

p.7.
%6 Opinion Advocate General Trstenjak in Case C-22E@8 Martin Martin v EDP Editores, S.L., of 7.0520

37 AG Trstenjak, ibid, para. 44.

% See also discussion on the Promusicae case dischsbow at 3.1.

%9 subsequent suggestions ranging from a complegeti@) of the proposal, which had a different fokation, to an

inclusion of it as a subjective right were reject8ge on this evolution J. Meyer (Hrsg.), Charta @amdrechte der
Europaischen Union, Nomos Kommentar, 2. Auflage 4d@-415.
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respectedwhile the former are to bebserved?® This means that “principles may be implemented
through legislative or executive acts (adoptedHgyWnion in accordance with its powers, and by the
Member States only when they implement Union laaggordingly, they become significant for the
Courts only when such acts are interpreted or veai&". The key to understanding the distinction
between the two is therefore that principles, gmepd to rights, “do not [...] give rise to direchichs

for positive action by the Union’s institutions Member State authoritie§®.

This point is illustrated by the latest piece ohsomer protection legislation containing a Charter-
compatibility-statement. That is the Commissionpmsal for a Directive on consumer righitsit
intends to revise the directives on doorstep sgllumfair contract terms, distance contracts and
consumer sales and guarantees. The standard géarerala is to be found in recital 66 of what is to
constitute the text of the legislation; In addititm that, the Commission has affirmed in the text
accompanying the proposal that “...[it] achieves ghhievel of consumer protection in consumer
contracts.* On the basis of that, the conclusion is reached th.the proposal complies with
Fundamental Rights, in particular Art. 38 of thea@hr of Fundamental RightS”

However, if this is all that is needed in orderctimply with Art. 38 CFR, two issues arise. Thetfirs
one is the fact that there does not seem to be mdbd value in elevating consumer protectioneo th
status of a fundamental right by including it ire tBharter, because of the already existing obtigati
spelled out in Art. 153 EC. This provision stigekathat the interests of consumers shall be prxinot
and that a high level of consumer protection shallsecured. Clearly, the incentive to protect and
promote this interest is provided for by elevatintp the status of a Community policy. Nonetheless
there might be one difference resulting from thet that consumer protection has been elevated to
such a status, and that is so if the following argnt is accepted: it has been already stated that
consumer protection is a principle and therefoceprding to Declaration No. 12 cited ab&yeloes

not give rise to direct claims for positive acti@espite that however, an argument could be maate th
the clause concerned has the capability of guagamge- to borrow from German legal scholarship
“sozialrechtliche Anliegen mit Verfassungsrang”diselegal concerns of a constitutional statfjsh
which case it would be possible to argue that latii® inaction would constitute (in the German
context a violation of the Constitution and) in tBd context a violation of the Charter, particujari
view of the obligation spelled out in Article 51(I)hich obliges the Member States and the European
Union to “promote the application” of the rightsntained therein. Given however the theoretical
nature of this argument, which is unlikely to bequed in practice, the inclusion of Art. 38 CFR
appears redundant, precisely because it does woamything to what is already laid down in the
Treaty.

40 see the explanation of Art. 52(5) CFR given in Detlan no. 12 concerning the explanation relatmdhie Charter of

Fundamental Rights, annexed to the Treaty EstablishiConstitution for Europe
41 .
Ibid.

42 pid.
43

Commission ‘Proposal for a Directive of the Eurap&arliament and of the Council on consumer righgsyssels,
08.10.2008 COM(2008) 614/3; 2008/xxxx (COD); on adssion of the review of the European consumerdesuis,
C. Mak, ‘Fundamental Rights and the European Regulatiof iConsumer Contracts’, available at
http://ssrn.com/abstract=1219863, pp. 8-9.

44 COM proposal, ibid, p. 3.

5 Ibid.

4 Supra, n. 40.

47 What follows is taken from E. Eichenhof&ozialrecht, (Mohr Siebeck Verlag, TUbingeW,éﬂ., 2004), p. 62

48 |bid. My translation.
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The second issue, which arises, is the difficuftpssessing when is the level of consumer protectio
which is sought to be achieved, ‘high enough’ stodse able to make the claim that the requirement
contained in Art. 38 CFR is satisfied, and consatjyethat inclusion of the recital confirming
compatibility with the Charter is justified. In kg of this impossibility, a declaration of compla@n
with this particular provision of the Charter apfgea rhetorical exercise, rather than a statemeht w
legal significance.

The above observations demonstrate that the Chdwts not bring about any major change in the
area of consumer protection. Therefore, the practiaeclaring that legislation complies with A38
CFR does not seem to provide for enhanced fundaingghts protection in the legislation, either.
Pre-legislative scrutiny of consumer law instrunsecdn however have a substantive effect on the
content of legislation when those are checked akein compatibility with other subjective right$ o
the Charter (see first possibility described abovdihough, it has to be conceded, this is only so
provided the system of compliance check with thar€n is effective and does not constitute mere
lip-service — something that is not entirely clear.

2. The Second ‘Entrance Gate’

The second way by which fundamental rights canrgurigate law situations through internal market
instruments is when Member State measures arel tegéenst internal market legislation, which (also)
gives protection to a specific fundamental righheTrecent ECJ decisioBynamik Medie®, on
iConsumer contracts shall guide the discussion. dde concerned the interpretation of the e-
Commerce Directive 2000/31/EGand Art. 28 and 30 EC.

The two parties involved, Dynamic Media and AveMisdia were both German companies providing
i-Consumer services, namely, the selling of videm @audio media on the Internet. The former
mentioned company imported Japanese cartoonsnimddDVD and videocassettes from the United
Kingdom to Germany. Those were examined by thadBriBoard of Film Classification and labeled
‘suitable for 15 years and over'. However, they aveot subject to any examination in Germany.
Avides Media brought proceedings in the German tcagainst its competitor Dynamic Media for
interim relief in order to prevent it from sellirayich media. The argument was that the German Law
on the protection of young persons prohibits tHe &g mail order to image storage media, which
have not been examined in Germany in accordande thé German law and bearing an age-limit
label from a ‘competent authority’.

The question posed to the ECJ was whether theami&verman provision constituted a restriction to
the free movement of goods, and if so whether & juatified under Art. 30 EC, having regard to the
e-Commerce Directive. As a preliminary observatibre, Court noted that the situation did not fall
within the scope of the directive since that staeglicitly that it does not govern the requirengent
applicable to goods as sdthThe same was true for the Distance Selling Direc®7/7/EC. As a
result, the German measure had to be assessedebgnee to Arts. 28 and 30 EC, since “...the
national rules relating to the protection of yoyrggsons at the time of the sale of goods by mdeior
have not been harmonised at Community levef...”

49 C-244/06 Dynamik Medien Vertriebs GmbH v. AvidesditeAG [2008] ECR 1-9609.

0 Directive 2000/31/EC of the European Parliament andhe Council of 8 June 2000 on certain legal espef
information society services, in particular elenttocommerce in the Internal Market, OJ 2000 L 1¥8..

51 Art. 2(h)(ii) of the e-Commerce Directive, Dynantitedien, n. 49, para. 22.
Dynamik Medien, ibid, para. 22.
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One may reasonably question the relevance of tieg ¢or our purposes. After all, the situations,
which are of interest here, are those where ndtimeasures are reviewed in light of secondary EC
law and not the EC Treaty itself. The case is rbedzss relevant for the following two reasons.

The first one serves only illustrative purposess the fact that there might Ipetentialfor regulating
on the basis of the internal market the extenthaclwvfundamental rights standards (here the rights
children) should be taken into account when regqudahis type of i-Consumer contracts. This would
happen if there is an assessment at the policy thaé the latter malfunctions in light of too much
diversity, so that action is considered to be nemgs

The second, more important, reason is the factlieadlirective did play a role in the Court’s rgjnn
that it served to identify the protection of thghtis of children as a legitimate ground of dercuyati
which can be invoked in order to justify a restdotto a free movement provision. It has to be
conceded however that the directive was not theg aalnsideration, but also, and even more
importantly so, the fact that the protection of thghts of the child was acknowledged to constitute
fundamental right and general principle of EC |lawe Court initiated its reply on the question of
justification by recalling that the protection dfiet rights of the child is recognised in various
international instruments concerning the protectbhuman rights, which it takes into account when
applying the general principles of Community lavctlime™. It then noted that it is also enshrined in
Art. 24(1) of the Charter of Fundamental Rights &amsdly, that it is recognised by the e-Commerce
Directive.

Reference to the relevant provision of the e-Conemddirective accentuates however the fact that
fundamental rights and public policy consideratiorere merged in this reasoning. Art. 3(4) of the
directive, provides that the protection of minoes deature as a legitimate public policy ground for
restricting the free movement of information sogisgrviced’, and therefore as a derogation provided
for in the Treaty. This is similar to the Servidisective®, which makes full reference to the Court’s
list of ‘overriding requirements in the public inést in its recital 40, where public policy is eapsly
mentioned. Recital 41 further states “The concdgpuablic policy’ as interpreted by the Court of
Justice, covers (...) issues relating to human didaitd] the protection of minors (...)". However, by
recognising the fundamental rights basis of thipuitement, the Court distinguished it from other
grounds of public policy, resulting in the applioatof a different methodology. The Court employed
here the Schmidbergeformula“, which serves to alter, to a certain extent, thesgmptions
applicable in the free movement law, by creatingeaplicit presumption of justification. This is
something that does not normally apply with respectthe Treaty derogations or mandatory
requirements, which — as exceptions to the freeemm@nt rule — are to be interpreted narrowly. THis i
important for the outcome of the case. To recalgresent constellation: One private party allébges
invalidity of a state measure as a defence agamher private party’s claim. The allegation isdma
on the basis of the EC's free movement provisiédben, as it is here, these provisions clash with
domestic fundamental rights considerations, thd kihimpact the internal market rules will have on
the rights and obligations of the two private pstin dispute, will crucially depend on how the
relationship between the competing interests @& fm@vement rules and fundamental rights is defined

53 |bid., para. 39.

% The question whether Art. 3(4) would apply to $iteiation at issue if the Directive were to covisodree movement of

goods is left aside. See AG Mengozzi negatingithigs Opinion to this case at paras 21 — 33.
%5 Directive 2006/123/EC on Services in the Internarkét, 0J 2006 L 376/36.

% Case C-112/00 Eugen Schmidberger, Internationalesporte und Planziige v. Republik Osterreich [2E3R 1-5659,
“fundamental rights is a legitimate interest whigh, principle, justifies a restriction on a fundame freedom
guaranteed by the EC Treaty, such as the free mowteshgoods”, para. 75, emphasis added.
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— be it at the judicial or the legislative level.the present case, considerable discretion waegt2o
the Member States on the basis of @maega’ precedent.

The way the relationship between fundamental rights the free movement provisions is defined in
the Court’s jurisprudence will also have an impathow legislation will be formulated, which is
adopted in response to that jurisprudence. The i&=vDirective is exemplary for that. This
instrument, which builds on and complements thstg acquison the free movement of services,
includes a so-called ‘saving clause’, which doekenelear that fundamental rights are subject to
special consideration in this instrument:

“This Directive does not affect the exercise ofdamental rights as recognised in the Member
States and by Community law>8”

The question, giving rise to debate is what doasifgy’ or ‘does not affect’ in this context mearer
phraseology suggests a total exclusion from thehrex the Directive, identical to Art.2, which
expressly excludes certain sectors from its scéppplication®® Hence, barriers to free movement,
created by national fundamental rights considenatiwould not fall within the scope of the Directive
The further query is then whether that can alsdyimpotal exclusion of fundamental rights from the
scope of EC (primary) free movement law. This cambgated on the basis of two arguments. The
first one is based on empirical grounds, namely,E&J’s approach ixiking® andLavaf?, where it
confirmed, citingSchmidbergeandOmega that the exercise of fundamental rights — heeerigjht to
take collective action — did not fall outside tfepe of the free movement provisiéasThe second
argument is that any right, even those in relatmnvhich the Community institutions do not have
specific powers, has to be reconciled with the “@amity integration process”, and consequently is
not shielded from a conflict with EC laf¥Hence, “absolute immunity that (...) result[s] iretmere
acknowledgment of the compatibility with Communiigyv of whatever a Member State lays down on
the subject™ is precluded. This view is further supported byite 15 of the Services Directive,
which reads “This Directive respects the exercisédundamental rights applicable in the Member
States and as recognised in the Charter (egonciling them with the fundamental freedoms laid
down in Art. 43 and 49.”%.

57 Case C-36/02 Omega Spielhallen- und Automatendiufstev Oberbiirgermeisterin der Bundesstadt Bonm)4P&ECR
1-9609.

%8 Services Directive, n. 55, Art. 1(7).

9 C. Barnard, ‘Employment Rights, Free Movement UntlerEC Treaty and the Services Directive’, EdinbuEghopa

Institute, Mitchell Working Paper Series, 5/2008, vaitable at
http://www.law.ed.ac.uk/file_download/series/44_émgmentrightsfreemovementundertheectreatyandthiessdirecti
ve.pdf, pp. 21-22.

80 Case C-438/05 The International Transport WorkEesleration and the Finnish Seamen’s Union v Vikiie ABP
and OU Viking Line Eestt, [2007] ECR 1-10779.

1 Case C-341/05 Laval un Partneri Ltd v Svenska Bgdgarbetareférbundet and Others, [2007] ECR I- 11767

2 Barnard, n. 59, p. 23.

8 G. Orlandini, ‘Right to Strike, Transnational Coliee Action and European Law: Time to Move On?adeMonnet

Working Paper 8/07, available at: http://www.jeammetprogram.org/papers/07/070801.pdf , p. 30; $&® @n this
point J. H. H. Weiler, ‘Fundamental Rights and Fundatal Boundaries: On Standards and Values in tbte&ion of
Human Rights’, in N. A. Neuwahl and A. Rosas, Thedpean Union and Human Rights (Martinus Nijhof Putgis,
The Hague/Boston/LondonS'&d., 1995), p. 65 — 66.

54 Orlandini, ibid.

% Emphasis added.
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On this account, in a situation where one privagypargues, on the basis of the free movement
provisions, the invalidity of a state measure agfaanother private party’s claim, that latter party

cannot invoke national fundamental rights in ortierbar the impact which the free movement

provisions could have on the dispute. Rather, the fnovement provisions have to be conciliated

with the fundamental rights claim. Once the Coad hndertaken this balancing exercise between the
competing interests, the fundamental rights stahdahich is acceptable under Community law, is

provided for. This will then have therda factoimpact on the national private law situation.

If fundamental rights have to be reconciled with three movement rules, and if the ECJ will be the
final instance ruling on the matter, what pointiisre then for the legislator to enact a ‘savirayuse’
such as that of Article 1(7) of the Services Dinex? It is submitted that the function of such auske

is that the legislator, by doing so, indicateshi® €Court, which will eventually have to undertakatt
exercise, that there is a need to place great Wweighthe protection of fundamental rights in the
internal market context; it serves to accentuat& 8pecial position. This finds then acknowledgtmen
in the Court’s application of théchmidbergeformula, as employed in tH@ynamik Mediercase.

3. The Third ‘Entrance Gate’

The last situation to be discussed is when natitaved implementing EC measures are reviewed for
compliance with EU fundamental rights. In orderetcemplify this point, the recerRromusica&
decision on consumer privacy shall be analyseaesiandamental rights played in that judgment a
pivotal role in assessing the respective rights dntes of two private parties whose dispute fell
within the scope of (secondary) EC internal mal&et

The facts were as follows: Promusicae, a non-proéiking organisation of producers and publishers
of musical and audivisual recordings applied fopraliminary court order against Telefonica, an
internet service provider. The measure involvedldgire of personal data of Telefonica clients who
used the KazaA file exchange program providing s&€da shared files of personal computers to
material in which members of Promusicae held esgioin rights. The request was made in order to
bring civil proceedings against the persons corezerfor engaging in unfair competition and
infringing intellectual property rights. After thereliminary measure was ordered, Telef6nica
appealed, arguing that under the relevant natibaal 34/2002 on information society services and
electronic commerce (‘the LSSI) which implement@dective 2000/31/EC, this type of data was
only allowed to be communicated for criminal inwgations or for the purpose of safeguarding public
security and national defence, but not for civibggedings. Promusicae counter-argued that the LSSI
must be interpreted in light of three EC Directivdsich concern 1) the free movement of information
society services (e-Commerce Directive 2000/3%fEQ) the protection of copyright (Directive
2001/29/ECE) 3) the enforcement of intellectual property rigjkiDirective 2004/48/E¥), as well as
Art. 17 (2) and 47 of the Charter of Fundamentghi®s (CFR).

In light of the above, the ECJ was called to replythe question whether EC law, particularly the
listed directives, read in light of the two Charpeovisions,require Member States to lay down an
obligation to communicate personal data in the extnbf civil proceedings, in order to ensure
effective protection of copyright Several aspects of this case are of particutardat for the present

discussion.

% Supra, n. 10.

57 0JL178/1, 17.07.2000.
% 0OJ L 167/10, 22.06.2001.
5 0J L 195/16, 02.06.2004

" Promusicae, n. 10, para. 41.
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The first one is the fact that the Court raisedsmreasoning the issue of data privacy out obwts
motion. Thus, whereas fundamental rights argumeatsbeen raised by the referring court only in
support of one of the parties in dispute, the BE@hsformed the dispute by also identifying a
fundamental rights argument in support of the opfzety.

The Court created this situation by bringing therixacy Directive 2002/58/E€into play. Art. 5(1)

of the Directive provides for a general confidelitfiaobligation for owners of an electronic databas
which can be restricted on the basis of Art. 15(l)safeguard national security, defence, public
security and the prevention, investigation, deteciind prosecution of crimes. This list does clearl
not cover situations where a private party requdistsiosure of information in order to bring civil
proceedings. However, the Court decided to reauthis, apparently exhaustive list, another ground,
namely ‘the protection of rights and freedoms dfeo$’. It did so on the basis of the Data Protectio
Directive 95/46/EC. This Directive is the more general instrumentata protection in EC law, and
lists in its Art. 13 also grounds of restrictiomciuding ‘the protection of rights and freedoms of
others’. The fact that Art. 5(1) of the ePrivacyrdaitive refers to Art. 13 of the Data Protection
Directive was relied on by the Court to make thguarent that ‘the protection of rights and freedoms
of others’ can be relied on under the ePrivacy &ive in order to restrict the general confidetityal
obligation; even though, this does not follow I@ig from a straightforward construction of the
provision. However, it also found that Art. 15 doesprovide for arobligationto do s&’.

After arriving at this finding, the Court proceededthe second step of its examination. It scraédi
whether the three directives relating to IP rightstection and relied on by Promusicae in the natio
proceedinggequired the Member States to lay down such an obligatibdisclosure. Again, the
answer was in the negative. Each of the threeumsnts contains a provision advancing explicitly
“that such protection cannot affect the requiremeritthe protection of personal ddfa’and none of
the three instruments, or the TRIPS Agreement redbe Member States to lay down an obligation to
communicate personal data in the context of citpeding$.

The fact that the answer could not be found in @inthe relevant directives led the Court to analyse
the situation in fundamental rights terms. Thisigsi the discussion to the second issue, whichdas t
be addressed. That is that the Court conceivethtike copyright directives on the one hand, and the
ePrivacy Directive on the other as specifying Ebdamental rights, which have to be reconciled.

As regards the ePrivacy Directive, this approachdsvery surprising for two reasons. Firstly, the
EC's data protection regime is strongly influenbgdan international human rights treaty, namely the
Council of Europe’s Convention for the Protectioh ladividuals with Regard to Automatic
Processing of Personal D&taFurthermore, the explicit wording of this direet similar to the
general Data Protection Directive, makes clear ithgtaimed at harmonising divergent fundamental

" Directive 2002/58/EC of the European Parliament afthe Council of 12 July 2002 concerning the pssing of

personal data and the protection of privacy ineleetronic communications sector OJ L201/37, 32002.

2 Directive 95/46/EC of 24 October 1995 on the prioecof individuals with regard to the processirfgpersonal data
and on the free movement of such data. OJ L28231,1.1995.

Promusicae, n. 10, paras. 54 and 55.

™ bid., para. 57, those are Art. 1(5)(b) of Direeti2000/31/EC, Art. 9 of Directive 2001/29/EC and./8(3)(e) of
Directive 2004/48/EC.

Ibid., paras. 57-60, the specific provisions tvate interpreted as not laying down such an ohtgaare Art. 8(1) of
2004/48/EC, Arts. 15(2) and 18 of Directive 2000E3, Arts. 8(1) and (2) of Directive 2001/29 andsA#1, 42 and 47
of the TRIPS Agreement.

Council of Europe Convention of 28 January 1981tHerProtection of Individuals with regard to Autdimarocessing
of Personal Data, in force: 1 October 1985.
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rights standards of the Member States regarding piatacy (here in the e-communication seéjor
One aspect that is worth noting in the Court’'s oeayy however is that it established in this céee t
fundamental status of the right to protection ofspaal data almost exclusively on the basis of the
Charter of Fundamental Rights, which enshrines piatacy in its Art. 8. This important development
appears to constitute the widest use that has tmeele of the Charter so far, in the sense that the
Court does not rely primarily on international tiea or constitutional traditions common to the
Member States in order to affirm the fundamentatityhe right.

As regards the IP rights regime, the fact thas iconceived, as one making EU fundamental rights
effective is rather noteworthy. It is true that tlearter gives recognition to this right in Art. @i the
right to property. It does so by providing in thecend paragraph that “Intellectual property shall b
protected”. It is equally true that Directive 2008EC makes reference to its compatibility with the
Charter, and more specifically with Art. 17(2) ecital 32. However, it is also worth highlightirfuat
Directive 2001/29/EC on the protection of copyriglites not make such reference to the Charter.
Even though it does acknowledge in recital 3 tHghé proposed harmonisation (...) relates to
compliance with the fundamental principles of lamd a&specially of property, including intellectual
property”. Furthermore, it is also to be noted it Court, already befoferomusicae had gone so
far as to hold that “...intellectual property righiscluding copyright, (...) form part of the right to
property”®. Yet unlike in the present case, it did not seaglicitly that it is a fundamental right and a
general principle of Community law. Perhaps thiprapch was influenced — in addition to the
recognition of IP rights in the Charter, which musive been an incentive — by developments under
the European Convention of Human Rights. The ECtidlbwed Europe’s intellectual property
system to evolve largely unfettered by human rigbtsicerns® in dismissing, until recently,
intellectual property rights claimants who allegediolation of the right to property as protectad b
Art. 1, Prot. 1 of the ECHR. This has changed @nhthsis of three decisions issued from 2005 — 2007,
in which copyright as well as trademarks were aekadged to be protected under the Convention’s
right to propert}f. Against this background, classifying the IP rggkystem as one of fundamental
rights irrespective of whether they are conferredhsstatus also at the national level must have
appeared easier justifiable. The result is howethet the Court apprehended the guestion whether
personal data should be disclosed in order to grrdferights as one of conflicting fundamental tigh
This approach is imposed on the national level, #rad is so even if IP rights do not enjoy a
fundamental status there.

This leads the analysis to the final issue, antightinat the Court did not give substantive gutaas

to how the conflict between the two rights is torbsolved, but managed to circumvent this difficult
task. It did so by firstly pointing out that the ch@nisms for reconciling the conflicting rights aoe

be found on the one hand in the directives themaselwhich stipulate the limits to their scope of
protection, and on the other hand in the nationa/ipions which transpose those instrum&ngince
the provisions of the directives are however codche general terms, the Court of Justice
acknowledged that the Member States have the ragediscretion in formulating the transposition
measures. Taking this as its point of departurgaite to the referring Court the following 'guidahc
when transposing the directives as well as wherdtdmestic courts and authorities are interpreting

" ePrivacy Directive, n. 76, Art. 1: “This Directivearmonises the provisions of the Member Statesimet to ensure an

equivalent level of protection of fundamental riglaind freedoms, and in particular the right togmyy with respect to
the processing of personal data in the electromicrounication sector and to ensure the free movenfenuch data and
of electronic communication equipment and servicghe Community”.

8 | aserdisken, n. 12, para 65.

9 L. R. Helfer, ‘The Innovation Frontier? IntellecttRroperty and the European Court of Human Righ8:1 Harvard

International Law Journal (2008), p. 3

8 Helfer, ibid. with reference to Dima v Romania, Apyp. 58472/00, (2005); Melnychuk v Ukraine, Appo.\28743/03
(2005); Anheuer-Busch Inc. v Portugal, App. No. #2301 (judgment of 11 October 2005).

8 Promusicae, n. 10, para. 66.
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national law in light of those, an interpretatiosmsto be relied on which allows for a “fair balartce
be struck between the various fundamental rightstepted by the Community legal ord&r”
Furthermore, they must “make sure that they darglgton an interpretation of them which would be
in conflict with th[e] fundamental rights [protedtdoy Community law] or with the other general
principles of Community la®?”

This means that the concrete impact, as resultorg £C law, on the private law relationship is here
that it has to be assessed as one of conflictindanental rights. This results already from thevabo
but what that means in substance is left to thiomalt order. This is certainly a remarkable outcome
for a situation in which twdvarmonisationregimes (the data privacy and the IP rights rejjiare
involved. The ambiguity of the outcome is certainigt triggered by the wording of the relevant
legislation, but by the Court’s reading of it asid#@ seen from the discussion on Art. 15(1) ePyivac
Directive discussed above. The suggestion has meele that this approach can be explained by the
fact that two rights of the ECHR are involved orp@ints “on which there is no authority from
Strasbourg®. Therefore, “...the Court of Justice is apparentlgpared to place the widest possible
construction on the ECHR, in its fear of a subsatjuafavourable ruling from the ECtH>'Be that

as it may, the point that is relevant for our pwgm is that variance among the Member States is
allowed. The implication is that this form of ‘cditstionalisation’ of national private law throudt
directives is mandatory, yet the form it takes ddfer across the domestic legal orders of the EU.

[l. Conclusion

The discussion undertaken in this paper servellugirate that there is already a strong impadtdf
fundamental rights on private law through the liegisn of the internal market. This is not only doe
the fact that the regulation of the has and is lolgpaf including areas that “go to the heart of/ate
law”; but also because EU fundamental rights aiigilgg rising importance in the regulation of that
area, whereby the legislator when drafting, andGloert when interpreting the legislation, do not
distinguish between public and private law.

This paper sought to highlight this developmentisgussing the following: Firstly, the fact thabtie
rights are increasingly sought to be taken intaoant in the drafting of legislation, which includes
legislation in the field of a private law like thérectives on consumer contract law (first ‘ent@anc
gate’); and the consequences that may result flim Secondly, the question of the relationship
between the free movement provision and fundameiggials as assessed by the ECJ, which can then
trigger legislative harmonisation, and can be deeigs to determining rights and obligations of
private parties at the domestic level (second ae gate’). Finally, the impact caused when igllern
market directives are interpreted as instrumenrds $kerve to specify EU fundamental rigltisird
‘entrance gate’). Those become relevant when imphded in national law and pleaded in a private
law dispute.

It results from the analysis that the Charter ohdamental Rights has played a limited role with
regard to legislative scrutiny of consumer legislat and especially the inclusion of recitals
confirming compatibility with Art. 38 CFR appeartealy superfluous. It proves to play a more
important role with respect to the qualificationao€tertain right or interest as being of a fundasalen

82 |bid., para. 68. As confirmed in case C-557/07 LS&sellschaft zur Wahrnehmung von Leistungsschetizeea GmbH
v. Tele2 Telecommunication GmbH.

8 |pid.

P. Oliver, ‘The Protection of Privacy in the Ecamio Sphere before the European Court of Justic&agtémon Market
Law Review 1443, p. 1483.

% Ibid.
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nature for the purposes of EU law. That is impdrfam how its relationship to a free movement
provision will be assessed — be it by the Courther legislator — but also for how internal market
instruments can be conceived.

It results also from the discussion undertaken ahibwat discretion can be granted to the Member
States when applying EU fundamental rights in maigrivate law situationdfynamik Medierand
Promusicag This means that variations as to what the sobgta impact will be are allowed.
Therefore, the approach ifPromusicae appears to lead to a purely formal “European
constitutionalisatior?®, which does not affect the substantive autonomynational private law.

8  Cherednychenko, n. 7, p. 60. 30



National Private Law Rules as Restrictions to Marké Freedoms

SusanneGschwandtner

1. Introduction

By its recent judgment in the Gysbrechtase the European Court of Justice (ECJ) tackles th
interpretation of minimum harmonisation clausegliirectives. Contrary to earlier case law, the ECJ
now seems to take a new approach to this questiom.ECJ had qualified a Belgian provision by
which a rule of Directive 97/7/EC on the protectmfiiconsumers in respect of distance contracts was
implemented in a “more stringent way” as an unfigsti obstacle to Article 29 EC because it was
violating the principle of proportionality. Whereasnimum harmonisation has been recognized as a
suitable instrument for Community legislation immsamer protection matters for the past decades it
now seems to be put into question by the new apprtaken by the AG and the ECJGiysbrechts

This paper tries to analyse tBgsbrechtsase in the light of the previous case law anekmine the
further implications of the opinion of the Advoc&@eneral (AG) and the ECJ on national private law
rules in consumer contract law as well as the itgmme of the case for the relationship between
minimum harmonisation and primary law in general.

2. The Starting Point of the Debate - Th&ysbrechtLCase

2.1. The Facts

In Gysbrechtsthe ECJ had to deal with the question whether lgi&e provision adopted in the
framework of the distance selling directive and ttwresponding administrative practice of the
Belgian authorities was still “compatible with thieeaty”, namely with Article 29 EC.

Mr. Gysbrechts is the owner of Santurel, an unéertgspecializing in the wholesale and retail s#Hle
food supplements. A large part of their businessasle through e-commerce, namely via Internet.
Santurel offers their goods on the WWW and ordews loe placed directly over the website of the
company. The ordered goods are then sent to therses by mail, be it within Belgium or outside of
Belgium, depending on the residence of the customer

Following the complaints of a customer residenEiance who was sued for failure of payment of
goods ordered, Santurel changed their general tamdsconditions on their website in 2001. In
particular, orders from outside Belgium could nomlyobe paid by credit card and the card details
(including the credit card number as well as thiditg period of the card) had to be filled into an
order form on the website at the time the order plased with Santurel. However, the Belgian
Economic Inspection Board considered the amendimadequate and brought administrative charges
against Santurel and Mr. Gysbrechts as their magadjrector for violation of Article 80 (3) of the
Belgian Law on consumer protection. According tatttaw, no deposit or any form of payment may
be required from the consumer in distance sellongracts before the end of the withdrawal period of
seven working days.

LL.M. Researcher (2008-2009), European Universigtitute, Florence.

See case C-205/07: reference for a preliminaipguinder Article 234 EC from the Hof van Beroep &nGin criminal
proceedings against Lodewijk Gysbrecht and Santum@r BVBA, Judgment of the ECJ of 16 December 2008,
hereinafter referred to as “Gysbrechts”.
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According to the Economic Inspection Board, thisvigion had to be interpreted such as to prohibit
Santurel from actually asking for the customertsdar card details at the point the order was made o
the website. The Economic Inspection Board fourad this mere information would enable Santurel
to make use of the credit card details before titk @ the period of withdrawal and could therefore
prevent the customer from effectively making usé¢hid right as it was established in the directime
distance contracts and implemented into Belgiaionak law.

However, Mr. Gysbrechts appealed against the aecdi the Economic Inspection Board, stating that
such an interpretation of the Belgian law wouldsti@nte an unjustified obstacle to the free moveimen
of goods as it would put the seller at a major diisatage. In particular, a Belgian trader might
encounter difficulty in obtaining payment for goaalseady shipped to another country if no payment
details are provided by the customer beforehandréfare the measure was likely to prevent sellers
from offering their goods for cross-border sale.

The competent Belgian court then referred the aase preliminary question to the ECJ, asking if the
Belgian law on consumer protection constituted asuee having equivalent effect in the sense of
Articles 28-30 EC and if this measure had to bdifigd as an obstacle to the free movement of goods
laid down in the EC Treaty.

2.2.  The AG’s Opinion and the ECJ’s Judgment

It is important to notice that this case differenfr most other cases the ECJ had to deal with
concerning the free movement of goodsGlysbrechtghe Court was not confronted with the (more
famous) question whether a measure was compatiitihe Article 28 EC and thus with a situation
dealing with the free movement of goddi a member state. They rather had to decide omatisib

of cross border tradeutside of a member state, therefore applying Article 29 &n restricting
measures to exports.

There is considerably less jurisprudence on Ar@8d=C than on Article 28 EC. In the very earlyecas
law in which the Court had to deal with measuresléiing exports the Article 28-regime was applied
to Article 29 EC as wefl However the Court changed its view already inGneenveldcasé of 1979.
The ECJ ruled that a measure will only fall withitme scope of Article 29 EC if the following
conditions are met: (i) the object or effect of theasure is the restriction specifically of patseof
exports; (i) the measure gives rise to a diffeeeint treatment between the domestic trade of a
member state and its export trade; and (iii) byueirof the measure, a particular advantage is geovi
for national production or for the domestic mar&kthe state in question, at the expense of thietra
or production of other member stafes.

2 See Brigola, 2009, at 480.
3 See case C-15/79 — P.B. Groenveld BV vs. Produégsehor Vee en Vlees.

4 See Groenveld, at paragraph 7.
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Contrary to these criteria developedGnoenveldwhich have been applied by the Court to similar
case law until recently, the AG uses a completaw rapproach to the examination of measures
having equivalent effects as quantitative restiieion exports in her opinion @ysbrechts The AG
does not see th@8roenveldcriteria being fulfilled in theGysbrechtsase and suggests modifying the
existing case law concerning Article 29 EC. Badycalhe suggests abandoning t@eoenveld-
jurisprudence and applying the same criteria falifging a rule as an unjustified obstacle to theef
movement of goods to Article 29 EC as to ArticleEX8 (like they have been established above all in
Dassonville, Cassis de DijandKeck et Mithouard)This is a relatively wide interpretation, which a
such has not been used by the Court yet excefitdorery early case law on Article 29 EC.

The first argument which the AG considers to bevaht in this context is that because of the
restriction of the definition of measures havingiigglent effect as measures having equivalent effec
as guantitative restrictions on exports many nafioneasures may not be regarded as obstacles to
intra-community trade because the discriminatich ¢arrently used necessarily requires a comparison
between the effect of the measures on goods solbeirmember states of origin and on exported
goods. If, however, a particular product is produoaly for export and not sold on the domestic
market, it will never be possible to determine \ileeta certain measure confers an advantage on
national production or the domestic mark&he second argument in favour of modifying thesemng
case law according to the AG is that both ArticRe C and Article 29 EC have the same obiject,
which is the elimination of trade barriers betweesmber states. In the light of this principle thé A
does not see a reason to draw a sharp distinceétwelen the definition of measures having an
equivalent effect on exports and measures havirggaivalent effect on imporfsThe third argument
brought forward by the AG is that all four fundarterfreedoms should be interpreted consistently.
The definition of measures having equivalent effext exports is the only freedom so far in whiah th
ECJ has required the existence of a differentrireat of goods in order to find a restriction.

In the light of those arguments, the AG proposes ftllowing modification of the case law: She
suggests that basically the criteria developedhleyECJ in the case law on Article 28 EC should be
applied to situations to be treated under ArticleEXC as well; nevertheless the existing case law
should be adapted for this purpose. Consequentlyording toDassonvilleany national measure
capable of hindering, directly or indirectly, adtyaor potentially, intra-community trade should be
defined as measures having an equivalent effeqtiantitative restrictions on exports. However since
a large number of measures is likely to fall unithés definition, the AG suggests excluding measures
the effects of which are too uncertain and toorwuti'®

5 See Opinion of AG Trstenjak in case C-205/07 vééeéid on 17 July 2008, at paragraphs 52ff.
See case C-8/74 — Procureur du Roi vs. Dassonaillgaragraph 5.

See AG’s opinion, at paragraph 43.

See AG'’s opinion, at paragraph 44.

See AG’s opinion, at paragraph 45.

10 See AG's opinion, at paragraphs 53-56.
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Secondly, referring toKeck-et-Mithouard and the exemption of non-discriminatory selling
arrangements from the definition of restrictionsrports therein, such measures should be excluded
which apply indistinctively to all relevant tradesperating within the national territory as longtlasy
affect in the same manner products destined forditestic market and products destined for
export** However, the AG suggest modifying the case lawadapting it to Article 29 EC also in this
regard: Since there are certain selling arrangesnghich restrict exit from the domestic market even
though they do discriminate exports neither in laov in fact not all selling arrangements should
automatically fall under the definition of measurbaving equivalent effects as quantitative
restrictions on exports.

The AG provides us with three arguments in favolirao alteration of theKeck et Mithouard-
jurisprudencé? First of all, measures hindering access to theketahave not been sufficiently
considered under the case law applyegk et Mithouardecause in principl&Keck et Mithouards
relevant only after the goods have already beemitad into the market of another member state. By
contrast, selling arrangements which restrict a&desthe market itself might not fall within the
definition of restrictions though they can have ayvrestrictive effect. Therefore measures should
always be examined by reference to their effecaaress or exit from the market. Secondly, even if
the principle that identical conditions in fact andaw must exist for the goods sold on the maiket

a member state and for the goods destined to l#asemember state, it is still possible that
discrimination might arise for the product soldtbe external market. Theoretically there might exis
national provisions which have an actual discrironaeffect on exported goods because of factors
which originate in the market on which the prodigcsold and not only because of the characteristics
of the measure itself and therefore selling arremagds which restrict exit from the market must stil
be considered as measures having equivalent effawlly, selling arrangements may often be an
obstacle to export while not being a requirememiceoning the goods themselves. Therefore selling
arrangements should be evaluated as to whetherdihegtly prevent or hinder exit from the market,
in which case the exemption laid dowrkiack et Mithouarghould not be applied.

Applied to the facts ittysbrechtshe AG found that the first part of the first criten of the proposed
modified test (whether the measure applies toeddiviant traders) was fulfilled. However the second
part of the first criterion of the test (whethee timeasure affects in the same manner the markatting
domestic products and those exported to other mestates) was not found to be fulfilled as regards
the question of whether the provision is an obstéglleaving the market in spite of the fact that i
does not per se give rise to discrimination in @awn fact. The Belgian provision in question might
deter the vendor from selling his goods to foreigamber states because he risks not receiving
payment for the goods shipped. Therefore a megwswoitgbiting a vendor to ask for the customer’s
credit card details constitutes an obstacle forgbeds concerned to exit from the market and is a
measure having equivalent effect to a quantitateriction on exports’

As regards a possible justification of the measumder Article 30 EC or the mandatory requirements
developed irCassis de Dijorand subsequent case law, the AG found that consprataction, which
is one of the mandatory requirements, could besaibte justification in the present cd8e.

Lastly the AG had to consider whether the Belgiaovision was proportionate to the aim pursued,
which is the protection of consumers. The AG foangeneral prohibition on demanding an advance
or payment before the end of the period of withddgevoportionate to the aim pursued. However, the
AG came to a different conclusion concerning thesgjion of whether also a prohibition to ask for the

11 See AG's opinion, at paragraph 58.

12 See AG's opinion, at paragraphs 61-64.

13 See AG's opinion, at paragraphs 74-76.

14 See AG's opinion, at paragraphs 77-79.
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customer’s credit card details before the end @& treriod of the right to withdrawal was
proportionate: First of all the AG considered tlla¢ primary goal of the vendor asking for the
customer’s credit card details is not the collettid payment for the goods but reasons of precautio
in case the customer does not pay for the goods.cohsumer’s level of protection is not diminished
as long as the vendor does not make use of thedesads provided by the customer. Secondly, under
Belgian criminal law a vendor is liable for breawhhis obligation not to debit the credit card the
amount during the period for exercising the rightvithdrawal. The AG considers that the possibility
of fraudulent use is diminished if there is an efffee penalty for a violation of this obligation.
Moreover it must also be considered that paymentrbgit card offers a vast number of advantages
for the customer as well as for the vendor inclgdarbalance of the level of protection for eactypar
The AG finds that measured by the total numberredlic card transactions cases of fraudulent use of
credit cards are rare. It would be exaggeratedivte the consumer absolute protection in this case
when the vendor would have no protection.

The Court themselves basically followed the AG’$namn but tackled only very briefly this kind of
altered discrimination test suggested by the AGeyTétate briefly in paragraph 42 of the judgment
that this measure is more likely to affect expdhan imports, however without providing a very
convincing argument. The Court sees the main pnobte the difficulties in law enforcement in a
foreign member state. In other words they do naisitter that a consumer whose credit card details
have been used although he wanted to send bagotus received or has never received the goods
ordered would face the same risk of law enforcenrem@nother member state against the merchant
who would normally be economically more powerfuhrhthe customer. By imposing the monetary
risk on the customer the Court has surely not télsemost consumer-friendly approach.

The ECJ considered that the first prohibition (jiodton of collecting money from the customer’s
credit card account before the expiry of the pedbdithdrawal) is in accordance with the Treaty bu
they rejected the second one (prohibition of askiorgcredit card details before the expiry of the
period of withdrawal). With regard to the principdé proportionality, however, the Court takes a
completely different approach than the AG. The €oapeats the criteria used for evaluation of
whether a restriction on intra-community trade riggortionate to the aim pursued, which is whether
the measure is suitable and does not go beyondisvhatessary to attain those objectives. Applied t
the facts inGysbrechtghe Court finds that the prohibition on requiripgyment before the expiry of
the period of withdrawal and the prohibition of wegting the customer’s credit card details are
suitable to ensure a high level of consumer pratecin distance selling. However, as regards
necessity the Court takes a different stance: Thé& &cepts that especially in distance sellingetieer
often a gap between the performances of contraohlgations of both parties. Consequently it leas t
be decided on how the risk of non-performance liscated between the parties. The Court fears,
however, that a customer who has already made\saned payment to the vendor might feel obliged
not to exercise his right of withdrawal. Therefaeprohibition of an advance payment and the
collection of payment before the expiry of the velat period do not go beyond what is necessary to
ensure the effectiveness of this right. By contréngt prohibition of asking for credit card detalsly
eliminates the risk that the supplier collects finee before expiry of this period which is already
sufficiently treated with by the prohibition alrgathid down in the provision in question. The Court
holds that the prohibition of collecting paymenseif is already sufficient for eliminating the
aforementioned risk. On the other hand it woulddisproportionate to deprive the dealer from the
possibility of collecting credit card details whenfact he has no other security that he will reeghe
price for the goods shipped to the customer. Magea¥ the seller was not allowed to ask for credit
card details anymore he would most likely refraiani offering his goods to customers outside
Belgium. Therefore this measure constitutes — albegrto the ECJ — an obstacle to cross-border trade
and is disproportionate to the aim pursued, nantedy protection of customer and the effective
implementation of the right of withdrawal within certain time limit after the contract has been
concluded.
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2.3. Questions

Gysbrechtsaises a lot of interesting questions; many ofrtt@wever have not been clearly answered
by the Court so far. First of all, there is the sfien of whether the regime applicable to ArticRE2C
(the DassonvilleandKeck-et-Mithouarctriteria) can be applied equally to Article 29 B principle

the AG suggests to apply the same regime with sataemation to the discrimination test. Nevertheless
the ECJ remains silent on whether this newly deedotest should be applied and if yes, to what
extent it should be based on the already exiséagunder Article 28 EC and how — if at all — ibsid

be changed.

Moreover the ECJ seemingly treats the balance kdrseand consumers’ interests differently in
Gysbrechtghan in previous case law. Whereas the ECJ hathpugmphasis on the protection of the
consumer in previous cases, now a lack of prote¢tcsome degree seems to be accepted for the sake
of promoting the common market.

Finally it can be discussed whether the ECJ hasaligt abolished the principle of minimum
harmonisation by considering a “more stringent rulsproportionaté® By using the principle of
proportionality basically any “more stringent rulehplementing a directive could potentially be
considered disproportionate and therefore incorbjgatvith the Treaty. In the light of the draft far
new consumers’ rights directitfavhich uses a maximum harmonisation approach itdcbe argued
that the principle of minimum harmonisation will kempletely abandoned in consumer protection
law.

3. Minimum Harmonisation

3.1.  The Importance of Minimum Harmonisation in Caumer Protection Matters

Though minimum harmonisation has been institutiaedl within the Treaty only by the Single
European Act and the Treaty on the European Untohad already been a legal instrument for
adopting and implementing several directives inirammental, consumer and employee protection
matters for some decad€sGiven the fact that the EC Treaty does not comfierindependent
competence in terms of consumer protection to th®fiean Community, extensive use of this legal
instrument has been made to make interventioneo©tbmmunity possible in this fiel The amount

of existing rules at Communityin this field is rather remarkable considering thetual lack of
competence the Community has with regard to conspna¢ection.

To adopt such rules mostly Article 95 EC is usexliih it does not refer to any particular competence
in consumer sales contracts or protection law &ilner to the creation and completion of a functigni
internal market. Despite the introduction of Aricl53 EC, which states that in order to promote the
interests of consumers and to ensure a high levelonsumer protection, the Community shall
contribute to protecting the health, safety andneatic interests of consumers and adopt respective

15 see Reich/Micklitz, 2008, at 349.

16 sSee Proposal for a Directive of the European &adt and of the Council on Consumer Rights of 8 kt@®008,

2008/0196 (COD).
17" See Dougan, 2000, at 853.
18 See Rott, 2003, at 1107.

19 See for example Council Directive 93/13/EEC of 5ikp893 on unfair terms in consumer contracts, (85|.21.4.1993
(“unfair commercial terms directive”); Directive F7EC of the European Parliament and of the Couri@boMay 1997
on the protection of consumers in respect of dearontracts, OJ L 144, 4.6.1997 (“distance selliingctive”); Council
Directive 85/577/EEC of 20 December 1985 to protbet consumer in respect of contracts negotiatedy vean
business premises, OJ L 372, 31.12.1985 (“doosstlipg directive”).
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measures (also in combination with Article 95 Ef®g importance of Article 95 EC itself for the
adoption of consumer protection rules has not dshid; directives adopted under Article 95 EC
often claim to serve the purpose of “completing ifernal market” though they actually regulate
matters of consumer protectiéh.

Nevertheless it is questionable if Article 95 E@ sarve at all as a basis for the adoption of mimm
harmonisation rules. Whereas Article 153 EC reguijathe Community’s competence in consumer
protection policy does not exclude member states fexercising their power in the same field, the
wording of Article 95 EC does not explicitly allomember states to adopt stricter rife$he only
possibility member states have to retain more gmn national rules under Article 95 EC is the
limited procedure laid down in Article 95 (4) ECe.ito maintain national provisions if necessary on
grounds of major needs referred to in Article 3Q BCrelating to the protection of the environment

the working environment. Strictly speaking, thoulgh EC has made extensive use of Article 95 EC in
the past to adopt legislative measures with mininammonisation clauses, such measures cannot be
based on Article 95 EC because Article 95 EC itdeHs not allow member states to preserve or adopt
more stringent rules than those enacted by thenBi@utions®

The ECJ interestingly does not act on the questibather a directive enabling member states to
implement more stringent measures can be adopter uxrticle 95 EC inGysbrechtsActually the
ECJ applies the same ruling to Bgsbrechtsase than to earlier cases |lkeetandKarner®, where

in both cases the Court saw no difficulty in uskigicle 95 EC as basis for issuing a directive rhain
dealing with consumer protection.

3.2. Limitations to More Stringent National Rules

Preserving existing or even implementing new mdragent measures is only allowed (i) if the
directive contains a respective enabling clause(@nas far as these measures are compatiblettdth
EC Treaty. Limitations may arise from the four ftees, in consumer protection matters in the first
place from the free movement of goods and the fmewision of services. Whether a national
provision is still compatible with the Treaty ortritas to be decided by the ECJ. The instrument used
by the Court to decide on that issue is the prieai proportionality, according to which a measure
must be suitable, necessary and proportionatdatioe to the aim pursued by the respective member
state’s governmerif. In other words, there must be a sufficient causttionship between the
measure adopted and the interest purssaifapility), there must not be any other available option
which is as effective as the measure in questi@chieve the interest and has less restrictivetdie
market integrationnecessityand the measure must not be disproportionatieatanterest pursued by
the national governmefftper se” proportionality or proportionality in the narrower sense).

Two of the earlier cases in which the Court haddal with minimum harmonisation and the question
whether a more stringent national rule was stithpatible with the Treaty werBuetanddi Pinto.
Buef® concerned the question whether a total ban ofstieprselling of certain products adopted by
France when implementing the doorstep selling tlireccan be justified by consumer protection
issues. In the respective case, France banneceliiveg 0f educational material at private doorsteps
arguing that in such a sensitive matter consumaeption could justify a total prohibition of dotep
selling of certain products.

20 See Rott, 2003, at 1108.

2l see Weatherill, 2009, at 151.

22 See Weatherill, 2009, at 151.

3 gee Weatherill, 2009, at 153.

2 See Jans, 2007, at 711.

% gSee case C-382/87 — Buet vs. Ministére Public.
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The ECJ considered that the French law constitatedbstacle to the free movement of goods laid
down in Article 28 EC, but found it justified. THeCJ stated that as far as educational material is
concerned, not only the economic risk of an illgidered purchase must be taken into account, but
also the possible long-term harm. According to @wurt, the potential purchaser of this kind of
products often belongs to a category of people atwobehind with their education and seeking to
catch up, which makes them particularly vulneraieen faced with salesmen of educational
material’® Moreover, the numerous complaints about this kihdales and the low quality show the
need for such a provision adopted by French legsla

Although the Court found an obstacle to intra-comityutrade in this case, it followed the principle
of minimum harmonisation by still leaving enougbatetion to the member states to regulate doorstep
selling and to take a more stringent approach tswmer protection matters. The ECJ neither found a
violation of Article 95 on the basis of the minimumarmonisation approach that was taken in the
doorstep selling directive.

Likewise inDi Pinto®’ the Court had to deal with the relationship betwte free movement of goods
and rights conferred to the consumer in the franmkwad the doorstep selling directive having made
use of the respective minimum harmonisation claudds case, however, is slightly different
concerning the competence left to member statesvitmplementing a minimum harmonisation
directive.

The case concerned a merchant who was canvassedefgurpose of concluding an advertising
contract concerning the sale of his business. TThadh Cour de Cassation had referred the question
to the ECJ whether French law implementing the stepr selling directive could protect also a
merchant and not only a consumer (by definitiorrigape customer). The ECJ held in this case that
even though this particular contract was outsideusual business, a merchant does not fall witlen t
scope of the doorstep selling directive, which ésigned to protect only consumers in the narrow
sense. Even though the directive is a minimum harsation directive, it cannot be implemented and
interpreted such as protecting not only privateamers, but also mercharifsNevertheless the ECJ
stated that member states were allowed to adopt stongent members allowing for the same level
of protection for merchants as for consumers —imthe framework of the directive, but perhaps in
some different national provisiof%In this case the Court underlined again that merstsges are in
principle autonomous in implementing their own agnsr protection policy and contract law in the
framework of minimum harmonisation directives. TEB@J did not explicitly touch upon the question
whether legislation with minimum harmonisation das enabling member states to adopt more
stringent rules are compatible with Article 95 Bt obviously found the subsumption of a merchant
under the definition of “consumer” inconsistenttwEC legislation.

3.3.  The Importance of Minimum Harmonisation withithe Legal Order of the European
Community

The primary goal of the EC at the time of its foungdwas the implementation of a “common” and
later, of an “internal” marke?f In order to remove cross-border barriers to trade provisions of

services, it was necessary to guarantee equaltarsiior all market participants regardless ofirthe
residence. Therefore in theory a maximum harmaoisatoncept would suit best for achieving an

% See Buet, at paragraph 13.

27 Case C-361/89 — Di Pinto.

2 See Di Pinto, at paragraph 18.

2 gsee Di Pinto, at paragraph 22.

%0 gee for instance already case 15/81 — Gaston Sabubne-Expediteur BV vs. Inspecteur der Invoereschen

Accijnzen, at paragraphs 1431-1432.
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internal market without trade barriers: if markeirtitipants are sure to expect the same rights and
obligations in every member state, cross-bordeletia likely to be enhanced.

Nevertheless the same concept cannot be applisdams as the Community is not only concerned
with economic integration, but also with social tetion and welfare issues such as consumer
protection: the Community is not able to deal vdifferent social issues in different member states.
Neither is the EC obliged to maintain the “highgsssible standard” in consumer protection matters;
it does not have to adopt or support the highestl lef consumer protection that can be found among
the member states, but only a “high” standard otemtion. The Community’s legal system has to
resolve an underlying normative conflict: Whereasiraform legal system would foster market
integration and contribute to remove trade barffees more differentiated approach is needed for
guaranteeing basic social and employee rights tigenos as well as in terms of consumer and
environmental protectioff. Although “negative harmonisation” in the sensehaf simple removal of
obstacles to the free movement of goods is suffid@ a mere economic integration, at the same tim
“positive integration” is needed when social valaes taken into consideration.

The differentiated approach chosen by the Community confer some legislative freedom to the
member states in the framework of harmonisatian, to enable them to maintain their (higher)
standards in consumer protection and/or to adopé rewingent rules than those designed by the EC
legislators. Minimum harmonisation therefore alléar different levels of protection in different
member states as well as reducing transaction oostgplementing the measures adopted by the EC
through directives. Moreover, a consensus on legyel acts is more likely to be reached at
Community level when those acts are mere minimuwmirements and the member states are allowed
to alter the rules when implementing them.

3.4.  Arguments against Minimum Harmonisation

In their Green Pap&r the Commission expressed their position in favadr a maximum
harmonisation approach in consumer protection msatiehe Commission sees the main problem in
consumer protection matters in the fragmentatiothefexistingacquis® Firstly, member states are
allowed to adopt more stringent national rules assalt of the minimum harmonisation approach
which has been used until now in Community legistaton consumer protection. Therefore the
national laws of the member states differ largedpehding on the extent to which member states have
made use of the possibility to implement more gttt rules. Secondly, many issues are regulated
differently between the directives themselves orehbeen left open which leads to an additional
fragmentation of theonsumer acquis

This fragmentation triggers a certain level of uteiaty about the exact level of consumer protectio
in each member staté According to the Commission, this uncertainty ka0l considerably higher
additional costs for operators in the common marRetlers who engage in cross-border transactions
and offer their goods to purchasers outside ohieenber states in which they are established have to
seek legal advice on the different legal situatidoreover they have to modify the legal information
on their websites and in their marketing matergasvell as in the consumer contracts themselves. In
the case of non-compliance they might encountgation costs as well. The Commission even refers

31 See Dougan, 2000, at 860.
32 See Dougan, 2000, at 854.
%3 gee Green Paper on the Review of the Consumer Aptgsented by the European Commission, 8 Febrigdy,ZZOM
(2006) 744.

34 See Green Paper, 2007, at 6.

% See Twigg-Flessner, 2008, at 175.
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to a recent Eurobarometer survey showing that ias uncommon for operators to even refuse
delivery to a consumer residing outside their ovember staté®

From the consumer’s point of view, the Commissitso @ees some reluctance in cross-border orders
due to the fragmentation in tleequismentioned above. One of the main arguments toinefram
buying in another member states is — accordingedtommission — the lack of confidence consumers
have in the different legal system. Again, consumare most likely unsure about the level of
protection they enjoy when placing a cross-borddeio The Commission mentions the varying length
for the cooling off-period in distance selling c@dts and the different modalities for the exerake
the right of withdrawal as an example.

However it is questionable whether the maximum loaisation approach suggested by the
Commission is suitable enough for eliminating thessblems. On the one hand, the Commission does
not consider a major barrier for cross-border comesusales which is the existence of different
languages and the vast refusal of consumers tdumm@ contract in a foreign language. Even the
harmonisation of consumers’ rights to a maximuneetloes not eliminate the fact that apart from
only very few exceptions consumers as well as lmssies must make use of a foreign language when
engaging in cross-border contrais.

On the other hand fostering cross border tradeliegomore than an alignment of consumer sales law
in different legal systems. Guaranteeing equaltsigt all private customers in every member state f
each and every distance selling contract regarddésshether it takes place within the same or
different member states will not be sufficient toeagthen the market participants’ confidence into
cross border transactions. Even if we leave thguages issue aside there still remain other ndtiona
differences, especially in the legal orders ofrif@mber states. Consumer selling contracts do ngt on
involve matters of consumer protection, but alsoés of general contract law, questions of competen
jurisdiction and applicable litigation rules etc.affhonizing consumers’ rights and consumer
protection is only one — albeit important — stefuirthering the common market.

4, Implications of the Gysbrechts Case on Nation&rivate Law Rules

4.1. National Private Law Rules as RestrictionsAdicle 29 EC?

The basic question isysbrechtsis if the measure adopted by the Belgian legishatimd the
administrative practice of the authorities is a suga having equivalent effect to a quantitative
restriction on exports and if they could be justifiand were proportionate in the light of Article 2
EC. Answering this question is not a very easy tsisice there exists only very little case law
regarding Article 29 EC and much less than on Aatk8 EC. According to the wording, both Articles
28 and 29 EC seem to establish the same criteria fimeasure constituting an obstacle to intra-
community trade.

One of the earlier cases where the Court had tbgpesifically with restrictions on exports under
Article 29 EC wasGroenveld However, in this decision the Court interpreteticde 29 EC as far as

only such measures should be prohibited #pegcifically hinder exports. In other words, the court
used a direct discrimination approach (differentrfrtheDassonvilleapproach used in the framework

% see survey of February/March 2008 on the DG Heaith Consumer Protection web page. However the medeo the

refusal are not completely clear according to thisvey and the survey itself does not provide sigffit evidence to
establish a causal link between the legal situaimhthe refusal to deliver cross-border.

37 See Green Paper, 2007, at 7.
%8  See Micklitz/Reich, 2009, at 282f and Micklitz, 2)@t 53.
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of Article 28 EC). In theGroenveldease the Court stated that measures prohibitedrtigled29 EC
are measures which have

“as their specific object or effect the restrictiexports and thereby the establishment of a
difference in treatment between the domestic tefdemember state and its export trade in such a
way as to provide a particular advantage for natipnoduction or for the domestic market of the
state in question at the expense of the productiari the trade of other member states.”39

By contrast the provision challenged in tk&ysbrechtscase concerned a selling arrangement
applicable to all internet sales regardless ofrésgdence of the customer; therefore it does ratde
any space for applying th@roenveldregime to the facts. The ECJ suddenly passes aniridirect
discrimination test though, as it states in panalg4? ofGysbrechts:

“[...] the consequences of such a prohibition areegally more significant in cross border sales
made directly to consumers [...] by reason, intea,atif the obstacles to bringing any legal
proceedings in another member state against comsuwwi® default, especially when the sales
involve relatively small sums.”

It then continues in paragraph 43

“Consequently, even if a prohibition such as thassue in the main proceedings is applicable to
all traders active in the national territory, ittwal effect is none the less greater on goodsrigav
the market of the exporting member state than emtarketing of goods in the domestic market of
that member state.”

From that reasoning it follows that the Court leatlee direct discrimination test previously used in
the framework of Article 29 EC and moves to anriedi discrimination test which has not been used
before (but without a sound reasoning why theyajo s

However, inAlpine InvestmentSwhich is quoted by the AG in a footnote of her amin(although
concerning services and not goods, which genehnaly to be treated differently) the Court stated th

a member state’s measure could constitute a reésitrito Article 59 EC if the freedom to provide
services although it is applied generally and moa-discriminatory matter and although it does not
have as an object or the effect of affording anaatkge to the national market compared to service
providers resident in other member states. The AlGndt provide any further explanation why the
criteria developed ilpine Investmentshould apply in th&ysbrechtscase. Moreover it has to be
considered thaflpine Investmentsonsidered a cold calling case which took placeéha 1990es,
whereas it was re-regulated by Directive 2002/5888@Gcerning the processing of personal data and
the protection of privacy in the electronic comnaations sector (“Directive on privacy and electconi
communications”) as well as Directive 2000/31/ECadegal framework for electronic commerce (“e-
commerce Directive”) which explicitly provides itsiArticle 3 that cold calling is exempted from the
country of origin principle and has to be regulabsdthe state in which the recipient of the call is
situated. Therefore it seems at least questionélhee argument used iAlpine Investmentsan be
upheld as the legal domain it concerned has begulated differently since the judgment was
rendered.

Furthermore, the Court only considered the respectile inAlpine Investmentas not compatible
with the Treaty because of the special circums&woé¢he case. The Court ruled that the restriadion
punishing cold calls outside the Netherlands watifjed by the mandatory requirement of public
interest consisting in maintaining the good repaiabf the national financial sector. It considetiedt
the confidence customers have in financial serprogiders was likely be put at risk if such a metho
of acquiring new customers was used.

% See Groenveld, at paragraph 7.
40 See case C-384/93 — Alpine Investments BV.
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Generally speaking the application of these gerwitdria for qualifying a measure as an obstagle t
intra-community trade under Article 28 EC shouldrbeonsidered when dealing with cases in the
framework of Article 29 EC. First of all these enia were designed to foster the internal market
through the elimination of trade barriers for imigofas follows from the fact that these criteriarave
developed in cases where entrepreneurs of one mestatbe were complaining about not being able to
sell their goods in another member state becausieegbarticular rules existing in the state thedgoo
were destined for). Secondly, these criteria celstdiad as an objective to leave some autonomy with
the member states. The mandatory requirements ajmeblby the Court irCassis de Dijonfor
example allow member states to ban certain gooai® foeing imported by justifying restrictive
measures by certain issues lying in the publicraste The ECJ will have to elaborate why the
application of the same criteria and the indiréstidmination test are justified in pure Article E€-
situations.

Moreover, the ECJ did not make any referenc&ysbrechtgo the question if national private law
rules can constitute an obstacle at all to crosddydrade. I'CMC Motorradcentet, for examplethe
ECJ rejected the argument that pre-contractualnmition obligations imposed on the parties by a
German provision obstructed the free movement oflgoThe Court ruled that the restrictive effects
of the respective German provision on the free mmm@ of goods were too uncertain and too indirect
for the measure to constitute an obstacle to i@varmunity trade.

The idea behind this case law is that due to tipeessacy Community law has over national law, the
application of national law must be examined ad a@lto its conformity with Community laf§.In
other words the mere application of national peviaw rules and particularly national contract law
rules can theoretically constitute a barrier toar€ommunity trade. However, the formula developed
by the Court inDassonvilleshould be broad enough to deal with such barriegsng from the
application of national private lal¥.Moreover, national private law will most likely Ve to be
qualified as a selling arrangement instead of alytrelated rule according to théeckformula.
Consequently national private law will not conggtan obstacle to cross-border trade as long as it
applies to all traders without discrimination.

Another case in which the ECJ had to deal with pheblem of national law rules constituting
obstacles to primary law was tKarner-case’* The ECJ was confronted with the question whether a
national rule concerning public announcements imroercial communication implementing more
stringent rules than provided in the directive asleading advertisirfg was compatible with the EC
Treaty and particularly with Article 28 EC.

The facts of the case were such that Karner broacfitin against Troostwijk before the Commercial
Court of Vienna because of an infringement of Aeti80 of the law against unfair competition which
prohibits any public announcements or notices nenfor a large circle of persons from making
reference to the fact that the goods advertiseginate from an insolvent estate when the goods in
guestion, even though that was their origin, nagyénform part of the insolvent estate. Troostwijk
appealed the injunction by stating that Article(2D of the law against unfair competition is congra

to Article 28 EC (as well as to Article 10 of ther@pean Convention on Human rights). According to
Troostwijk, that provision restricts the possilyildf disseminating advertising which is lawful ither

41 See case C-93/92 CMC Motorradcenter GmbH vs. PebkiGagullari.

42 Steindorff, 1996, at 57.

43 Fallon/Meeusen, 2002, at 46.

44 See case C-71/02, Herbert Karner Industrie-Auktio®mbH vs. Troostwijk GmbH.

45 Council Directive 84/450/EEC of 10 September 1984cerning misleading and comparative advertising {984 L

250, p. 17), as amended by Directive 97/55/EC offthmpean Parliament and of the Council of 6 Octd@97 (OJ
1997 L 290, p. 18).
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Member States. Moreover advertising cannot be pedfito the boundaries of a single member state
and varying the information according to the mendtates concerned is impossible on the internet.

The ECJ noted that Article 30 of the law on unfampetition is based on the presumption that
consumers prefer to purchase goods sold by anversgy administrator when a company is wound up
because they hope to make purchases at advantggemes Where advertising related to the sale of
goods from an insolvent estate, it would be ditfica know whether the sale has organised by the
insolvency administrator or by a party who had @egligoods from the insolvent estate. The national
provision is intended to prevent economic operafian® taking undue advantage of that tendency on
the part of consumers.

The Court then proceeded to examine the natiomaligion as to its compatibility with the free
movement of goods. The ECJ found that the advegtigile satisfied the conditions of Keck. At first
sight an advertising rule is a mere selling arramgyat. Furthermore, unlike iBourmet® the law does
not totally prohibit the advertising of certain gisp but prohibits merely the reference that thedgoo
to be sold come from an insolvent estate. Theretfoeemeasure did not put imported products at a
disadvantage. Lastly, it is indistinctively appliéato domestic and to foreign goods. The ECJ found
that the necessary conditions established fomgetliirangements compatible with the TreatiK@atk-
et-Mithouardwere fulfilled and therefore declared the measorapatible with Article 28.

Another interesting point in thiKarner judgment is the discussion of whetheper seadvertising
prohibition is proportionate and compatible withe tEC Treaty. InKarner the prohibition was
justified because the national provision was ingehtb prevent sellers from taking undue advantage
on the part of consumers because they might asthahéhey make an especially good bargain when
buying goods originating from an insolvent estitevertheless the Court considered that Article 28
EC cannot be interpreted as meaning that nati@galhtion which denies the consumer access to
certain kinds of information by be justified by ndtory requirements concerning the protection of
consumers. The idea behind this reasoning is @agwner information is fundamental principle of
Community consumer policy and traders should ngpriegented from giving information unless this
information might mislead consuméfs.

The application of the same ruling @ysbrechtdriggers two questions: first of all, is the measat
stake a selling arrangement or product-relatedsaadndly, is it indistinctively applicable to dorties
and to foreign goods or is there any form of dieanation. The prohibition of collecting credit card
details before the period of withdrawal has expined nothing to do with the product ordered, so the
provision is clearly a selling arrangement. Theosécquestion is more difficult to answer: A more
consumer-friendly provision in one member statkee(lihe Belgian one in question) could ultimately
lead to the situation that consumers from other begrstates tend to buy more goods in that member
state than in other member states and potentiddly than in their home country if the consumer
protection related provisions are less favourabletfiem. The result of the examination therefore
varies according to whether the emphasis is pthersellers’ or the consumers’ interests.

4.2. The Balance of Sellers’ and Consumers’ Intet®s

Both the AG as well as the ECJ comes to the coimtiubat prohibiting the collection of credit card
details before the expiry of the period of withdedvis disproportionate to the aim pursued. The
bottom line is that they assume a seller-basedoapprinstead of a consumer-based approach for the
sake of consumer law harmonisation: They considerBelgian measure disproportionate and an
obstacle to exports, because vendors have no deartor payment if they are not allowed to ask for
the customer’s credit card number before they sbhadjoods. Nevertheless both could as well have

4 See case Case C-458/06 — Skatteverket vs. GourastiCLtd.
47 Stuyck, 2004, at 1697.
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assumed a customer based approach and considatdédehmeasure is likely to enhance cross-border
shopping: a customer might more likely order pradua a country which has a high level of
consumer protection and probably a higher one tiianown home country (provided that he is
properly informed about the respective legal priowis).

It is also remarkable that the AG says in paragi@plthat it is disproportionate to avoid fraudulent
use of credit card data and withdrawal of moneyoleethe end of the period of withdrawal by
prohibiting the collection of credit card data befahe end of this period. There is no other way to
effectively prevent a trader from withdrawing monexcept by not offering him credit card data
before the end of the period of withdrawal. Actyalfiost distance sellers withdraw the money at least
at the same time when they deliver the goods, sormestalso before delivering the goods and
sometimes even before checking if the goods offaredavailable. However, the AG does not propose
another more proportionate measure to preventiiatBy contrast she argues that the prohibitibn o
withdrawing money from the consumer’s credit carduld already constitute a suitable and
proportionate measure, which is certainly not farecases of fraudulent use of credit card details.

The approach taken by the Court ultimately leadsatenaximum harmonisation of consumer
protection laws. Therefore it is all the more gimstble why the ECJ did not rule on the question of
competence for the adoption of minimum harmonisategislation in the framework of Article 95
EC. If member states want to preserve their “man@gent rules” in this field, they would only be
allowed to do so with regard to domestic goods s$entustomers resident in the same country.
Consequently, undertakings would have to appletsifit contract rules to goods sold to member state
residents and customer residing outside this merstae (to avoid any kind of “restriction” to
exports, ideally the law of the home country offediferent customer should apply according to the
origin of the customer). This would not only leadan unbearable burden in processing the different
orders coming from different member states but mmts might again refrain from selling to
customers outside their own member state.

5. Conclusion

The Gysbrechtgudgment is certainly remarkable as the Courtlerfirst time seems to overrule the
principle of minimum harmonisation in consumer pgiion matters and consequently also the
possibility for member states to adopt “more stemigrules” — though explicitly provided for in the
Directive 97/7/EC — by applying the principle obportionality and stating that the measure asst ha
been transposed by the Belgian government andpnetexd by the competent authorities was
disproportionate and constituted an unjustifiedrigtfon to the free movement of goods in the
framework of Article 29 EC.

The question is not only if the Court has put ad &m the autonomy of member states at all to
preserve the possibility of developing and impletimentheir own consumer protection policy, but
also if the regime of Article 29 EC as it previgu$las been interpreted has been changed by the
Court. The Court has not only altered the direstidinination test to an indirect discriminationtfes
but has also taken into consideration the testqeeg by the AG (though it has not touched upon it
very extensively) which has never been used befodeseems a bit to go round in circles to arrange a
certain outcome. It is surely arguable if this et and will be applied to future cases.

Furthermore the ECJ has not seized the opportuaityxpress their view on the Article 95 EC —
minimum harmonisation clauses dilemr@ysbrechtavould have opened the door for clarification on
whether the adoption of minimum harmonisation dives under Article 95 EC is constitutionally
correct and/or under which circumstances Article B8 can be used for adopting minimum
harmonisation directives.
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Likewise this case would have provided an excellepportunity to clarify whether national
provisions and especially national contract law emalsumer protection law are restrictions to tiee fr
movement of goods and to what extent such measarebe justified by mandatory requirements.

In summary the judgment brings up interesting qaestnot only concerning the constitutional order
of the Community and the autonomy of member sthtésalso the Court’s approach to consumer
protection in general. Therefore further case Idthe Court in this matter will have to be awaited
before general conclusions can be drawn on whétiigerecent approach constitutes a modification in
the ECJ’s case law.
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Does the National Court Know European Law?
A Note on Ex-Officio Application after Asturcom
*

HannaSchebesta

1. Introduction

The overarching theme of the present Working Pagp#re impact of the European Union’s internal
market on the private law of the Member Statess Hhrticle discusses the national judge’s duty to
raise European lawx-officiofrom the perspective of the currently most reaage dealing with the
issue; theAsturcom ruling from 6 October 2009. The case concerne@rdaorcement action for an
arbitration award containing a potentially unfaibigration clause which had become final after the
lapse of a national prescription periodisturcomanswered the question whether there is internal
market legislation, in this case the Consumer Oives, whose nature is so fundamental that in se it
enjoys the status of ‘European public policy’ arekho be appliegx-officia The ECJ ruled in
applying the procedural autonomy test that theef¥eness’ limb did not require the automatic
application. Under the ‘equivalence’ limb the pion of Consumer law was said to be so
fundamental as to have to be treated equal tomatpublic policy. It is this author’s interpretati
that hereby the ECJ denied the status of a unifoantd automatically applicable ‘European public
policy’ to the Consumer Directives. It did, howeyvereate an indirect form of European public pqlicy
namely by elevating Consumer concerns to nationblip policy. Whereas the true public policy type
would always require automatic application, therect type remains contingent on the national legal
system having an exception for public policy at all

Before delving into the doctrine of thex-officio application of European ldwas it developed
jurisprudentially, let us take a step back and ggsbally what this article will deal withex-officio
application is a figure of procedural law that dexscan application of the law by the judge on kg o
motion rather than due to the impetus of one ofpihdies. The national civil procedural narratige i
staged on a horizontal axis, on which the ownershifhe dispute is described as a struggle between
the powers of the judge and the parties to frameedtbpute. The powers of the judge are analyzed as
his activeness or passiveness, correlative to #nteep’ autonomy. This distinction crudely matches
the juxtaposition of an adversarial to an inquisatioprocedural system. An ‘inquisitorial’ systethe
continental model, might be said to pursue an altémand positivistic legal solution as truth.
Principally, finding the applicable norm is left tiwe Court rather than invocation by the partiedeun
the maximiura novit curig the Court knows the law. The distinction betwémis and law, however,
nuances the powers of the judge in the masg&mihi factum, dabo tibi jusThe parties establish or
‘own’ the facts, the Court ‘owns’ the law. The ‘amfgarial system’, which is to be found under the
common law system, is grounded in the parties’ sjijpm towards each other and essentially lets
them define the extent or ambit of the dispute.hSemnception of legal proceedings is much more
narrated in terms of adjudicating a conflict betwsebjects. The very basis for the claim that parti
should be in charge of their dispute is groundegbanty autonomy, which in turn is rooted in a
substantive liberal private law vision. This carddms been challenged by arguing for the social
function of procedural law. Procedural law does aply affect the parties individually, but also
society as a whole. Procedure and a private disihaieefore nevertheless can have an important

PhD Researcher at the European University Instifeirence (Italy). | am grateful to all those wtomk the time to
comment on earlier drafts of the article, espegi@lilhnerme Vasconcelos Vilaca, Jan-Jaap Kuiperd, Marija Bartl.

My thanks also to Prof. Micklitz, who has made thimblication possible. Please address comments to
Hanna.Schebesta@eui.eu; they are very welcome.

1 Case C-40/08 Asturcom Telecomunicaciones SL v Geagfodriguez Nogueira [2009] ECR 1-00000.

2 Awaiting the emergence of a consensus on posbhistreaty terminology, ‘European law’ refers to teerarching

European Union law thereby including what previgusid been designated as Community law.
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impact on society which justifies interference wihving legal disputes even between private Frtie
to their exclusive will if judged in a Court. Congiback to theex-officiotheme of this article: Both,
continental and common law models elevate cerfaiblic interests’ above party autonomy. How the
balance between societal and individual intereststiuck is determined within a legal system and
essentially constitutes a tendency towards eitloeiak or liberal conceptions respectively. The
caricature of the difference between continent @mdmon law, however, breaks down at this point;
both models accept public interest as ground faarference of the judge and application of the law
regardless of the parties’ positidn.

So, where does thex-officioapplication of European law fit into the ‘classiehearsal of procedural
law? In applying European law, the answers to W&d is the master of the dispute?’ query can be
phrased not only in the judge-party delimitationt additionally in terms of European-national |dmv.
other words, the ownership of the dispute is nst fuhorizontal power struggle but also a verticed

as defined through the applicable law between natiprocedural law and exigencies of European
law. The discussion a@x-officioapplication of European law is therefore mostrofteloured in tones

of sovereignty. Or rather we can say that by trditeh of a hierarchical dimension, the concerns fo
party autonomy become enlarged with concerns afgutoral autonomy. Public interest intrusion of
private autonomy, read private relationships, ithimg new at national level. What is new is the
dimension and the thought that the public intecast be formulated at European level. This brings us
to the last general point. With the involvementtad European level, we reach the second dimension,
the principle of procedural autonomy, which hasopee a vehicle for manifesting Member States’
concerns regarding sovereignty over procedure. #ndtation of European public policy has to
address the vertical power struggle over ownershi@ legal dispute. In these term&sturcom
touched a European rule, Consumer law that is, patential for a public interest. Under the factual
circumstances a conflict arose with arbitration fiedd that traditionally exhibits great resistance
against the intrusion of public interest due to tteture of arbitration as an alternative dispute
settlement mechanismsturcomis at the crossing of these tensions, makingarmidable case from
which to illustrate the impact of European law oivgte law.

2. The Case

The Facts

Asturcom Telecomunicaciones SL (Asturcom) and M@uistina Rodriguez Nogueira (the consumer)
had concluded a mobile phone contract. The consdefaulted under the contract as she failed to pay
a number of bills and terminated the contract leefilie agreed minimum subscription period had
expired. The contract included an arbitration abasigpulating that disputes should be brought amtfr

of the ‘European Association of Arbitration in Leamd Equity’. Asturcom initiated proceedings in
front of the arbitration tribunal located in Bilbaehich handed down an award decision against the
consumer to pay the sum of around €00he consumer had not become involved at any sibtiee
proceedings, the result being that after the expirthe two months time limitation, the arbitration
award became final under Spanish law. Asturcom thpplied to the Spanish Court for the
enforcement of the arbitration award.

3 AG Jacobs in Joined cases C-430/93 and C-431f@@devan Schijndel and Johannes Nicolaas Cornefisieen v
Stichting Pensioenfonds voor Fysiotherapeuten [L884705. See his overview of the different proaed regimes on
public policy in paras 33-45 and on this point atarly para 37 with the remark that the deterriiora of what
constitutes public policy is much more contendetvben the legal systems.
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At this point the Spanish Court stayed proceedeys referred the following preliminary question
under Article 234EC to the European Court of Jestic

“In order that the protection given to consumergDyective 93/13, the Unfair Terms Directive]
should be guaranteed, is it necessary for the dwmating an action for enforcement of a final
arbitration award, made in the absence of the coasuto determine of its own motion whether
the arbitration agreement is void and, accordinglyannul the award if it finds that the arbitratio
agreement contains an unfair arbitration clauseishta the detriment of the consumer?”.

The referring Court therefore raised three legalés: The first was (1) whether a national judgetmu
determine of its own motion whether an arbitraggneement is void in an action for enforcement of a
final arbitration award. Rather implicit, yet comid in the reference if we plagesturcomin the
relevant context, was (2) whether the necessitgetermine of its own motion was an obligation or
mere discretion. The last issue concerned the qoesees and (3) whether finding an unfair
arbitration clause to the detriment of a consuraquired annulment of the award.

The Case in front of the ECJ

The judgment was rendered by the First Chamber Wvitlge Tizzano as Rapporteur, who had been
Advocate General in the closely relafddstaza Clard case. In answering the referred question, the
ECJ centered on thex-officioissue of the case. Rather than the result ofdke,dt is particularly the
Courts line of reasoning that should deserve dentibn. The ECJ started its argumentation by gotin
the principles which in previous cases had leai itequire a national Court to assess of its own
motion whether a contractual term is unfair. Thigswiotably the protective purpose of the Unfair
Terms Directive based on the assumption that thmeswuoer is a weaker party both in terms of
bargaining power as well as level of knowledge.c8mally Article 6(1) of the Directive provides dh
unfair terms shall not be binding on the consunaerthe purpose of creating and effective rather tha
formal balance between the parties. As the Couedhiahe ‘mandatory’ nature of the provision in
Mostaza Clarolead it to pronounce a duty on a national Courtdaect an imbalance by positive
actions unconnected with the parties to the contrdhat is to require the national Court to assless
unfairness of contract terms on its own motion. Toairt then distinguished the factsAsturcomby
pointing out that the consumer never became indoivethe arbitration proceedings, and did not
challenge the arbitration award in court— wherefftgerapassing of the national time limits for
challenge, the award acquired forcaed judicata

The Court then pointed to the importance of thegiple of res judicatafor both European and
national legal orders, the implementation of whishthe absence of European rules is left to the
Member States. Under the principle of procedurabrmamy, the Court proceeded to subject these
national rules to the two pronged test of ‘effeetigss of European law’ and ‘equivalence’ - the two
limitations to the general presumption of procetlatdonomy of the Member States.

4 Case C-168/05 Elisa Maria Mostaza Claro v Centro Mdilenium SL [2006] ECR 1-10421.

49



Hanna Schebesta

Under ‘effectiveness’, the Court tested whetherrthional procedural rule makes the application of
European lawitnpossible or excessively difficultt then referred to thean SchijndélPeterbroeck
which formulated a ‘contextual approach’ which grédses to examine a given rule regarding its role,
progress and as a whole, having regard also tbdbkie principles of the domestic judicial system. |
the present case the Court considered that theaitai award acquired force afs judicatadue to

the lapse of the time limit to challenge arbitratiawards. The Court re-iterated case law on the
compatibility of reasonable time limits with Eur@pelaw. It then examined the Spanish two month
time limit to challenge arbitration awards undexa'sonableness’ from two points: First the length of
the time limit, which it judged to be sufficientrfan assessmen@as to whether there are grounds for
challenging an arbitration award and, if approprégtthe action for annulment of the award to be
prepared’’ The initiation of the time period was held to leasonable as the time limit commences
only at the consumer’s natification of the arbimataward, which precludes the expiry of the time
period without a consumer being aware of the awgod.these reasons, the Court found the national
time periods in compliance with the principle ofeetiveness and turned to the test of equivalence.

The Court here recalled the basic formulation & fhrinciple of ‘equivalence’: the conditions
imposed by domestic law under which the courtstehdnals may apply a rule of Community law of
their own motion must not be less favourable tharsé governing the application by those bodies of
their own motion of rules of domestic law of thensaranking.? The Court stressed the privileged,
namely mandatory, nature of Article 6(1) of the &infTerms Directive as well as that of the general
purpose of the Directive which is essential totimks of the Community under Article 3(1)(t) of the
EC Treaty’ From this the Court derived an importance whictsinie equal to national rules ranking
as public policy rules in the domestic legal systeifhe national Court was under a duty to apply
European law of its own motion both where it has dity or discretion to do so for national rules of
public policy. Since the ECJ only interprets therdpean law it finished the case with a strong
indication that Spanish Courts have acknowledgedr tbx-officio power in award enforcement
proceedings in relation to national public policjes. Though the facts were for the verificatiorhef
referring Court, this was a rather strong indicatibat under the principle of equivalence the meatio
Court is required to examine the unfair term atessf its own motion.

The last issue discussed was which consequencestevBbow from suchex-officioapplication. These
are at the disposition of national law, as londhey ensure the goal of Article 6(1) of the Direeti
namely that any unfair terms are not binding onciiesumer.

The Advocate General’s Opinion

In her opinion, which was delivered 14 May 2009 yvéchte General Trstenjak tackled the referred
guestion by separating the issue of the powervéweof the enforcing court from the duty to review
Regarding the first issue, the power of review, sbiéed on a teleological interpretation of the
Directive by stressing the principle of effectiwglicial protection and the right to be heard wtgelis

for “adequate and effective means” to protect coress against such terms. On the other hand she
pointed out that due the nature of arbitration peslings a general reluctance in legal systems of

5 Joined cases C-430/93 and C-431/93 van Schijndel .

6 Case C-312/93 Peterbroeck, Van Campenhout & Cie SBigian State [1995] ECR 1-04599.
" Case C-40/08 Asturcom para 44.

8 Case C-40/08 Asturcom para 49.

9 With the entry into force of the Lisbon Treatycaring to the table of equivalence, Article 3 wagealed and replaced
“in substance, by Article 7 of the Treaty on then€tibning of the European Union (‘TFEU’) and by iakes 13(1) and
21, paragraph 3, second subparagraph of the Tmatifuropean Union (‘TEU’)". Article 7 TFEU has repkd the
extensive list of the EC Treaty and simply read$1¢ nion shall ensure consistency between its ipsliand activities,
taking all of its objectives into account and ic@tlance with the principle of conferral of powérs.
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carrying out substantive examinations in the ermforent stage of arbitration awards persists. The
Court had held that an imbalance between partiest bl corrected bypbsitive action unconnected
with the actual parties to the contratt The Advocate General took the view that such itpes
action’ is not granted in a case where the consuh@x to participate in invalid arbitration
proceedings. Under the assumption that a consumeald cot be required to file an action for
annulment In view of the frequent lack of business experiemt®ng consumets, the national
Court is the first judicial instance to assess uhéirness of a given contract term. Therefore, she
followed principles which are recognized also undeternational law and proposedThe
enforcement of an arbitration award which is comyréo public policy is prohibited, in the light dfe

fact that in Mostaza Claro the Court implicitly feed Community-law consumer protection provisions
as rules capable of being governed by consideratioinpublic policy.** She therefore reached the
point of having to assess the principle m@fs judicata which could be violated under these
circumstances and reviewed the previous case lavthisnmatter. The principle ofes judicata
therefore had to be in conformity with the prineigf effectiveness and equivalence, the procedural
autonomy test. Her conclusion in reliance on tlileGiveness limb’ was:

“...above all in view of the need for effective conser protection and having regard to the case-
law of the Court of Justice which expressly requip®sitive action unconnected with the actual
parties to the contract, | am convinced that it rhaynecessary, in exceptional cases, to disregard
the principle of res judicatail.a”

From theMostaza Clargudgment she derived that the assessment of thg’€own motion is a duty
rather than mere power.

3. The Issues: Procedural Autonomy, Public Policyrad International Arbitration

Asturcomconcerned the enforcement of an arbitration avwgethted on the basis of a consumer
contract that included a potentially unfair artditva clause. The ECJ held that there was a duty on
behalf of the national Court to raise the Unfairnig Directiveex-officio during an enforcement
proceeding. It reached its judgment in performiogrfsteps of reasoning. First, it distinguished
Asturcomfrom Mostaza Clarg secondly it stressed the principle of procedwaatonomy of the
Member States as limited by the effectiveness aguivalence. The third and fourth step consisted in
testing the effectiveness and equivalence requm&snespectively. The national on time limitation
andres judicatapassed the effectiveness test. By construing Goeslaw to constitute a European
rule of equal importance as national public poleonsiderations, the national rule failed under the
equivalence limb. Significantly, the Advocate Geldrad failed the time limit under the effectivemes
limb.

Regarding (A) the principle of procedural autonoragd the methodology used to establish
compliance with the ‘effectiveness’ limb theredfetECJ confirmed that the contextual approach of
van Schijndel/Peterbroedk also used for testing the effectiveness of Gores law application. This
can be analysed as an attempt to streamline Comdamvewith the increasing importance of the
contextual approach to test ‘effectiveness’ undescedural autonomy in general. (B) From a
Consumer law point of viewAsturcomfinally settled the indeterminacy surrounding 8tatus of
Consumer law provisions and its disputed rank ddippolicy. Most importantly, the ECJ locates the

19 The AG cites Joined cases C-240/98 to C-244/9&@x&rupo Editorial SA v Rocié Murciano Quintero 2@9/98) and
Salvat Editores SA v José M. Sanchez Alcon Pra@e24(/98), José Luis Copano Badillo (C-242/98), Motmet
Berroane (C-243/98) and Emilio Vifias Felit (C-244/2®00] ECR 1-04941 para 25 and Case C-168/05 Mosiéen®
para 26.

1 Opinion of the AG in Case C-40/08 Asturcom para 67.
12 Opinion of the AG in Case C-40/08 Asturcom para 70.
13" Opinion of the AG in Case C-40/08 Asturcom para 75.
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legal authority of Consumer law. Previous consucaeses had led to the finding of a duty on behalf of
the national courts to raise European law, but dreit was Consumer law by itself, effectiveness or
equivalence that required this application remaionedlear.Asturcomclarified that the unfair term
provision of the Unfair Terms Directive constituteghndatory law equal in nature to national public
policy under the equivalence limb. (C) From thenpaf view of international arbitratiomsturcom
was fundamental in establishing how European lapedowith the challenges of alternative dispute
settlement. EC Consumer law had to be raised iendorcement action of an arbitration award to the
extent that there was a duty or discretion to raiges of national public policy rules. The result
reached is in conformity with international law iglations of the Member States under the New York
Arbitration Convention. Each of these issues wélléxplored in greater detail below.

A. Procedural Autonomy

That we should be concerned at all with questioivinghich cases EC law must be appledofficio

is far from evident. Had the ECJ followed the Opimbf Advocate General DarmonVerholert’, the
national judge would have an entirely different mitign of European law than is currently the case.
He had argued thall EC law provisions should be raised of their owrtiorin the national Courts.
The argument ran as follows: The doctrine of diedtct and primacy created a duty on the national
Court to disapply a national rule which was contrdao a European rule. It followed from
Simmenthdf that this disapplication had to be made on ther@oown motion. Therefore, at the
same time, this rule implicitly seemed to rely odwy to apply European rules at all times. Aftiér a
the national judge could only disapply a nationdé rcontravening EC law of its own motion after
considering or raising that European rule in tist fplace. The question ek-officio application was
thus rephrased as a question of primdcthe ECJ did not follow the Advocate General’s éir) the
question of the duty to apply European law in “s#tfd to direct effect and supremacy remained
untouched and hence open.

14 Joined cases C-87/90, C-88/90 and C-89/90 A. Merhand others v Sociale Verzekeringsbank Amsterfd@1] ECR
1-03757.

15 AG Darmon in Case 243/78 Simmenthal SpA v Commissfahe European Communities [1980] ECR 00593 pa®as 1
22, see also WRIOLINA ELIANTONIO, Europeanisation of administrative justice? : itifeuence of the ECJ's case law in
Italy, Germany and England (Europa 2009), 130.

16 Case 243/78 Simmenthal.

17" prechal notes that the tendency to perceive fatiskof obstacles” in terms of supremacy is symptiarfor French legal

writing.SACHA PRECHAL, 'Community Law in National Courts: The Lessons fréian Schijndel’, (1998) Common
Market Law Review 681, 683.

SACHA PRECHAL, '‘Community Law in National Courts: The Lessons ffden Schijndel’, (1998) Common Market Law
Review 681, 683.

18
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Instead, what followed was the creation and riséhefprinciple of procedural autonomy. Accordingly,
since European law is enforced in national cotirdember States are presumed to enjoy procedural
autonomy. The origin of the principle of proceduealtonomy is located in the wording of the
Rewe/Cometases:

“

. it is for the domestic legal system of each M@mBtate to designate the courts and tribunals
having jurisdiction and to lay down the detailedoqadural rules governing actions for
safeguarding rights which individuals derive frame direct effect of Community law [...] it being
understood that such conditions cannot be lesaufabte than those relating to similar actions of a
domestic naturé®

This autonomy is limited by (1) the principle ofesftiveness, (2) the principle of equivalence a3)d (
general principles of European [@wThe principle of primacy determines that, in casa conflict
between a substantive European and national hdeEtropean law rule prevails. Rules of the legal
environment on the other hand, thatpsdcedural matters in this broad sense as theyoaganized in
the legal systems of the Member Statesly need to ensure that they enable the effecpplication

of EC law or realization of EC rights respectivelhe rationale behind this approach has been
explained by Advocate General Jacobsshould be noted first that the proper applicatiof the law
does not necessarily mean that there cannot bdimitg on its applicatiori?? Under this ‘procedural
autonomy’ model EC law enjoys substantive primacyhas to respect procedural autonomy, which
challenges EC law to determine the line betweemstntive® and procedural law. Hence, not all
EC law is automatically applied in the Courts af Member States.

19 with minor exceptions, Competition law holds acgkposition in respect of application of EC law.

20 Case 33/76 Rewe-Zentralfinanz eG et Rewe-Zentral A@ndwirtschaftskammer fiir das Saarland [1976] EC8801
para 5, similarly “Consequently, in the absencenyf r@levant Community rules, it is for the natiolegal order of each
Member State to designate the competent courtscalay down the procedural rules for proceedingsigfeed to ensure
the protection of the rights which individuals awguthrough the direct effect of Community law, pided that such
rules are not less favourable than those govetthieagame right of action on an internal matter” C#&6 Comet BV v
Produktschap voor Siergewassen [1976] ECR 02043Ysara

For example the possibility of a reference toEi@J must have existed at one stage of judicialqadings (Peterbroeck)
or effective judicial protection under Article 6 E®H The standard reference for this aspect is thesiloh case,
specifically para 18 and further Case 222/84 Maiigridiohnston v Chief Constable of the Royal Ulster Gdmgdary
[1986] ECR 01651. This third limb of procedural awtony is not systematically tested in the jurisprugeaf the Court.
It has, however, in previous jurisprudence beeabdished that the autonomy of national procedwriglsrcan ‘fail’ under
general principles of law. To include it in a liely be a tautology as the principle of procedusébr@omy applies only
“in the absence of Community rules governing a miattend of course the general principles are foated on
Community level. What makes their mention worthwhitethe list limiting procedural autonomy is theiature as
principles. Hence, they cannot be applied in a pglese fashion and instead enter into the testimgr the procedural
autonomy heading.

2 Opinion of AG Jacobs in Joined cases C-430/93Gx@1/93 van Schijndel para 31.
23

21

Substantive in this respect is probably not a \rEgpy choice of words. It must be read as exissmgstantively on
European level. For Community law, the distincti@edmes one of whether an aspect is “intrinsic” Eueopean rule or
whether it is a procedural rule independent of B rule, thus enjoying the margin or procedural momay. Such
ambiguity was found in T-Mobile Netherlands regagdia rule of evidentiary nature (presumption of ausal
connection). Evidence under Dutch law was clashifées procedural rules. The questions thus rose heheahe
presumption could be said to be contained in theCB@petition rules itself, thus falling under pringaaf EC law, or
not, and hence enjoying the benefit of the proca@dautonomy testing. The ECJ ruled that the presiomptias an
intrinsic part of the Community rule so that theiol Court is obliged to apply it (para 46). Theseds both, a
confirmation of the validity of the approach as et an illustrative example of the models inherambiguity on
defining a rule to be either procedure or intringican EC rule. Case C-8/08 T-Mobile Netherlands, K®dbile NV,

Orange Nederland NV Vodafone Libertel NV v Raad Wastuur van de Nederlandse Mededingingsautori2€i®9]

ECR 1-00000.
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The primacy/procedural autonomy dichotdfngepresents a fundamental conceptual schism within
European law. The perspective one takes therets dwivn to an interpretation of ti#mmenthalex-
officio application out of primacy and direct effect) juuent juxtaposed with th&ewe/Comet
(procedural autonomy) line. From a point of viewamfademic honesty it is important to draw the
reader’s attention to the fundamental nature of thscord”> For the purpose of this article on the
other hand it is sufficient to observe that in kgt 10 years the ECJ has developed a very consiste
jurisprudence which relies on tligewe/Comethat is the procedural autonomy lffeAccordingly,
primacy and procedural autonomy are not antithesesach other. Therefore, the ECJ presently
operates under the premise that European lawsaanitls does not presume its automatic application.
Consequently, >eofficio application is principally left to the realm ofetiMember States’ respective
judicial organisation, subject to the test of pawal autonomy under which European law may
require the national judge to apply European laitsobwn motiorf’

The issue of procedural autonomy is of course oraegnt in any discussion ex-officioapplication
since the powers of the judge are a crucial featfirational procedural laf.It was already pointed
out that existence and extent of a principle obgadural autonomy’ has been subject to extensive
debate, a debate which has great merits but ipumued further in this article. Rather the article
addresses thmechanism®f the principle of procedural autonomy as a ‘vediyorganizing reasons’
and creating a ‘supportive structure’ between nessmd decisiof?. In this way, procedural autonomy
is a second order argument that ranks differeral lagguments. The principle of procedural autonomy
comprises two tests; the effectiveness and thevalgmice test, which we address in tthrithe wide
potential implications of thAsturcomcase are due to the fact tlhaturcommanipulates the use of the
legal reasoning mechanism itself.

% These two different approaches juxtapose Simmemieé Rewe with each other. For an elaboration efittherent

tension and how to reconcile the judgments secRAL, in which she discusses the relationship betweenedural
rules, primacy and direct effect and which is l§yg@ngruent with the Advocate General Jacob’s igpirin Joined cases
C-430/93 and C-431/93 van Schijndel .

Most famously against procedural autonomy CKMKOURIS, 'Do the Member States Possess Judicial Procedural
"Autonomy"?' (1997) Common Market Law Review, 138@e also contributions by Lenaerts as one of tlomgest
primacist K.LENAERT & T. CorRTHAUT, 'Of birds and hedges: The role of primacy in kimg norms of EU law.' (2006)

31 European Law Review, 287. A different accounfoléowed by M.DoucaN, 'When worlds collide! Competing
visions of the relationship between direct effestl aupremacy.' (2007) 44 Common Market Law Reviedd,. The
difference between primacist versus proceduralraantyy is explicated very clearly byaSHA PRECHAL & NATALYA
SHELKOPLYAS, ‘National Procedures, Public Policy and EC LavenfriVan Schijndel to Eco Swiss and Beyond', (2004)
European Review of Private Law 589.

25

% The dichotomy between the two interpretations @& oonvincing. In another paper | have explored iffergnt

conceptualization of effectiveness and equivalexsxeendering a conflict visible can accommodaté leiéments. The
procedural autonomy analysis determines whetheordlict between European and national law occuirst tloes,

primacy solves the conflict in favour of the Eurapenorm. The discussion thereof is, however, beybadmbit of the
topic of this article.

27 One caution to this generalization may be foundCampetition law as a truly European public poligfiich might

require ‘automatic application’ (read: ex-officipication). This argument is discussed below i@ $kction on public
policy.

Continued criticism of the notion ‘procedural audory’ was in vain, first only the Advocate Generafal parties used
the notion, but after the Wells case [2004] theyisage has entered, and consistently so, also the fp@dment.

28

2 gee in GXERRAMON BENGOETXEA, et al., 'Integration and Integrity in the LegalaRening of the European Court of

Justice', in Grainne de Burca & Joseph H H WeilelsY@he European Court of Justice (Collected coudsethe
Academy of European Law, 2001)for an instructivabelation of the ‘legal reasoning’ approach appleethe European
Court of Justice.

%0 For the moment leaving aside the discussion whetiedamental rights do constitute a third elemehprocedural

autonomy or stand outside of the test.
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Effectiveness — from standard to balancing

Under the ‘effectivenes¥’ limb, the Court tests respectively that a nationd¢ must not render
‘virtually impossible or excessively difficuttie exercise of rights conferred by European lamost

not render virtually impossible or excessively difficulthe application of European law. These
formulations differ from one another as one is gddo the protection of a right, the other towatds
protection of the law itself. These two formulagorfrom which the ECJ seems to choose the ‘better
fit to a legal problem, exemplify a subjective @an objective approach respectivéySubjective in
this context refers to a specific interest of agiviidual or group based test, whereas objectivatesl

to the pure application of law in order to protacvider common interest of society. The distinction
can also be formulated as effectiveness of a xigttus effectiveness of policy based approach.

In Asturcom the Court jumps from one phrasing to the othegitming with an objective, concluding
with a subjective formulation. This suggests thatprotected interests are not mutually exclu$ive.
Consumer law the ECJ generally uses the formuldtiah a national rule may not makértually
impossible or excessively difficuttie exercise of consumer rights in the ‘effectassi test. In both
senses, the principle of effectiveness functions agandard, and specifies certain requirements a
national rule has to meet as a specific resultialty, the main discussion focussed on the quastio
whether the standard applied should be a moregstiinone worded in terms of adequacy or even
more stringent ‘full effectiveness’ rather than tnere ‘virtually impossible or excessively diffitul
wording?* In both formulations, ‘effectiveness’ functionsastandard or threshold.

The test of ‘effectiveness’ was reshaped afterdinelering of thevan Schijndel/Peterbroeckases, by
which the ECJ when testing the ‘effectiveness’ aiaéional rule created an additional and seemingly
cumulative consideration:

“...national procedural provisions [...] must be analydy reference to the role of that provision
in the procedure, its progress and its specialifeaf viewed as a whole before the various national
instances. [context part] In the light of that axs&d the basic principles of the domestic judicial
system, such as protection of the rights of thesiied, the principle of legal certainty and the
propegsconduct of procedure, must, where appragrioé taken into consideration [balancing
part]”.

31 For a very original and differentiated discussidrihe meaning and importance of the principleaffectiveness’ for the

European legal order, see Ross 'Effectiveness in the European legal order(s):dBeysupremacy to constitutional
proportionality.' (2006) 31 European Law Review, 476

32 The acceptance of the terms subjective and obgefdr the indication that the protected interest either be specific or

general varies with the legal tradition. The distion is meant similar to the French distinctionvien “public policy
rules designed to order society (régles d’ordrelipude direction), adopted in the general intemasd which the court
may raise of its own motion, and public policy mildesigned to protect specific interests (réglesdidé public de
protection), adopted in the interest of a particaategory of persons and which may be relied upalg by persons
belonging to that category”. See para 58 Case (35828fax Rampion and Marie-Jeanne Godard, née Rampion v
Franfinance SA and K par K SAS [2007] ECR 1-08017.

33 | do think that there a significance in differaithg between objective and subjective might abgearguing that the
Consumer behaviour can impact on the validity of fgft in negligent behaviour whereas his behavistuwuld be
beyond impact for general public interest in apgdlan of a rule.

34 Seyr in her thesis on effectiveness/effet utitel$i that the formulation used by the ECJ does riloeince the outcome.
Where the ECJ deploys the test of full effectiventiss outcome is not more intrusive into nationalgedural autonomy
than where it uses the ‘virtually impossible’ foration. SBYLLE SEYR, Der effet utile in der Rechtsprechung des EuGH
(Duncker & Humblot 2008).

% Case C-312/93 Peterbroeck.
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The structure of the effectiveness test changed standard to a new emphasis of the national contex
and a subsequent balancing thereof. GenerallwaheSchijndel/Peterbroedkst is therefore referred
to as contextual approathlt means that the rationale of a given procedusé can justify a
restriction or limitation on the bringing of a alaibased in EC law. The Court referred to rightthef
defence, legal certainty, proper conduct of prooedbut we can also think about for example
unjustified enrichment, which was accepted by thur€in Manfred?’.*® However, the test goes
further than a merely ‘contextualised’ understagdifi a national procedural rule, which would only
imply a method for determining the ‘real’ natureahational rule. In addition, the basic principles
upon which these national rules are based mustdken into consideration”. Herein lays the truly
fundamental importance of the contextual appro&tdtional procedural law receives standing. By
taking into consideration national procedural ruldsese can enter into a conflict with EC law
requirements. The conflict is not automaticallyoteed by primacy type as a rule but under a
balancing exercise. It is, however, not an altéveato effectiveness as a standard. In understgndin
the contextualizegtan Schijndel/Peterbroedkst as a balancing exercise, effectiveness @sdaad is
used to determine the EC law side of the balanbe. HC law interest is then balanced against the
contextualized national procedural provision.

Consumer law in the procedural autonomy test

The ‘contextualized approach’ is regularly appli®dthe ECJ within testing procedural autonomy,
albeit not in an absolutely systematic fashion. Bmin Consumer law, where almost all cases were
decided on the basis of an exclusively teleologiaabnale (what is the aim of a given provisian),
which effectiveness acted as a standard instetitedfalancing/contextualised approach. The case law
located the duty to apply Consumer law ambiguolrsiyhe specific nature of Consumer law, the
values and purposes of Consumer Directives, rdltia@r a clear subsumption under the equivalence or
effectiveness balancing approd@hNeither in Océano Grup8 [2000], Mostaza Claro[2006], or

% Sometimes the van Schijndel/Peterbroeck casedaeférred to as ‘purposive approach’ becausetitégpurpose of the

national rule that is taken into the legal reasgnifhis is not very fitting: It is not only the mpose (“the role of that
procedure”) of the national rule that plays, bug tontext which is a wider notion including rolepgress and various
judicial instances. Moreover, the purpose as telgioal reasoning is taken into account on bothlgv@ommunity and
national. The balancing aspect is the novelty. EBd and commentators have referred to the passage jpfdgment in
a unitary way so that in discourse contextualizatiad balancing are not separated. Hence the pnefeifor ‘contextual
approach’ to designate both parts.

87 Joined cases C-295/04 to C-298/04 Vincenzo Manfiedioyd Adriatico Assicurazioni SpA (C-295/04), famio
Cannito v Fondiaria Sai SpA (C-296/04) and Nicolédiico (C-297/04) and Pasqualina Murgolo (C-298/0Assitalia
SpA [2006] 1-06619.

In other words, the Court balances the domestiomatinterests, with the interest of the Europel@m. Some authors
have maintained that it is European general priasigrhich are being balanced. | believe alone litei@l reading of the
judgment, this reasoning can be rejected, as thetCmarly speaks of the national context which ttabe taken into
account.

38

39" For strong criticism on the use of the ‘effectigss’ limb in general, seen&ELA WARD, 'Do unto others as you would

have them do unto you: Willy Kempter and the dutyraise EC law in national litigation.' (2008) 33r&pean Law
Review, 739, 753. According to her, the effectivanas a standard is too indeterminate, and the xtoaleapproach too
unstructured. She therefore proposes to streartii;mé&CJ’s jurisprudence with Article 6(1) ECHR casg, laccording

to which “non-discriminatory temporal limitations the enforcement of Community law, at national lewsuld only

need to be disapplied, under EC law, if they straicthe "very essence" of right of access to a ¢daited to pursue a
legitimate aim, and were disproportionate.” In neading of the case, all these elements are alrimapljcit in the

effectiveness under the Peterbroeck test, withptiesible exception of the ‘very essence’ elementlearer articulation
within effectiveness testing would neverthelessiégrable. | do agree with Ward’s criticism of thdeterminacy of the
effectiveness as standard.

40 In the same direction Bl. Jans, Europeanisation of public law (Europa Law Pub020Who argue that the ex-officio

application is “not always approach along the liaEBan Schijndel and Peterproeck”.
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Rampion and Godafd [2007] had the Court made reference to tle Schijndel/Peterbroeck
balancing test. i€ofidis [2002] it did, but used the context not the bailagdit of the formulatiorf®
Pannor* [2009] does not contain a referencevém Schijndebr Peterbroeckbut the Court arguably
performs a brief balancirfg.In all of these cases, the exigencies of EC Coeslamw prevailed and in
the outcomeex-officioapplication was required. As a result, due torthefusive nature into national
procedure, Consumer law cases were hovering grotpgether in a special bubble, the legal
authority’s origin of which remained disputed.

Regarding theex-officioapplication of general European as opposed tofdeam Consumer lawan
der Weer®® seems the most metajudicial judgment that addietise question of the nature of
Consumer law. The ECJ here organized its casenathree categories: 1) tleterbroeckcase as
access to justice and the opportunity to rely d¢iffety on the incompatibility of a domestic prowiai
with European law; 2) the specificity of the Unfdierms Directive and the consumer as a group
worthy to be given effective protectio@¢eano Grupo, Cofidis, Mostaza Clgrand 3) the ruling in
Eco Swis¥ under equivalence. Only then did it proceed ta tb® general requirement of
effectiveness in the concrete case under#meSchijndel/Peterbroeatontextual test of effectiveness.
Remarkably therefore, the ECJ in its ‘organizatioh’case law continued to treat Consumer law
outside of the box of ordinary procedural autonomsting, or at least on a very high end of a
gradation of effectivene®s It explicitly acknowledged the duty to apply Canger law as a separate
category, a category beyond balancing and equival@onsideration. In its openly and strong
teleological consideration, the consumer jurispngge significantly diverged from the general
administrative case law line.

With this previous categorizatiodsturcomsits uneasy. Especially tls&ii generisstatus which had
been accorded to Consumer lawan der Weerds not confirmed. On the contrary, Asturcomthe
ECJ clearly subjects Consumer law to the exigerufiggocedural autonomy, namely understood as a
principle covering the jurisprudence rendered Rewe/Cometand limited by the principles of
equivalence and effectiveness. What is interessinigat the Court uses tvan Schijndel/Peterbroeck
approach to determine compliance of the rule withdffectiveness limAsturcomin this respect can
be read as an attempt to streamline Consumer ls@sagith the general, often administrative, body of
law regarding procedural autonomy. The jurispruidéntevelopments | would predict, move towards
a point of stabilization. Procedural autonomy awiaciple has been firmly enshrined in the European
legal order, and the ECJ dogmatically sticks toefiectiveness and equivalence test — and staiting
do so even in the field of Consumer law.

(Contd.)
41 Joined cases C-240/98 to C-244/98 Océano Grupo.

42 Case C-429/05 Rampion and Godard.

43 Case C-473/00 Cofidis SA v Jean-Louis Fredout [PEIR 1-10875 para 37.

44 Case C-243/08 Pannon GSM Zrt. v Erzsébet SustikéiG2009] ECR [-00000.

4 Case C-243/08 Pannon para 34 “the specific chaistite of the procedure for determining jurisdictj which takes

place under national law between the seller or leerppnd the consumer, cannot constitute a factuichvis liable to
affect the legal protection from which the consumesst benefit under the provisions of the Directive

46 Joined cases C-222/05 to C-225/05 J. van der WaeddOthers (C-222/05), H. de Rooy sr. and H. de RooiC-
223/05), Maatschap H. en J. van 't Oever and Otfer824/05) and B. J. van Middendorp (C-225/05) wister van
Landbouw, Natuur en Voedselkwaliteit [2007] ECR 1-832

47 Case C-126/97 Eco Swiss China Time Ltd v Benettaermiational NV [1999] ECR 1-03055.

48 As the Advocate General suggested, the consunsituited at a very high end of of a sliding saxleffectiveness, see

the Opinion of the AG in Joined cases C-222/05 226/05 van der Weerd para 23 “The question whéthpractice it
is excessively difficult to exercise a right canébmatter of a sliding scale”.

4% See also J.Jan Dam & J.A.R.vaN EusDeN 'Ex officio Application of EC Law by National Casrof Law in Tax

Cases, Discretionary Authority or an Obligation®0@) 1 EC Tax Review, 16, 20.
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Res judicata as the starting point

If procedural autonomy is conceived of as a frameatever is picked as the central object to the
effectiveness and equivalence test literally chantpe picture. Which rules we subject to the test
determines the rules to be balanced in the twogwdtest and naturally determines the case outcome.
In Asturcom the balancing is formally made between on onaltibe objective of the Unfair Terms
Directive (replacing the formal balance of the cact by an effective balance between consumer and
other part) and on the other hand the requiremeht®es judicataand the fault element of the
consumer (the consumer’s inertia)The Court locates the principle i&fs judicataon both, European
and national level. This is a typical example of tGourts reconciliatory approach. Rather than
framing the issue as a conflict between Europeah rational exigencies it creates an overlap, a
fiction of a single norm expressed on both levBlg.stressing the importance of the principleres$
judicata for both legal orders the reasoning shifts froresgical balancing axis between rules of one
legal order against the other but is reconcilechatoteast mitigated towards a single hierarchically
neutral conflict on horizontal level. The ECJ olvser that “to ensure stability of the law and legal
relations, as well as the sound administrationusfige, it is important that judicial decisions wakhi
have become definitive’™ It then subjected the national two months timetlima reasonableness test
holding it to be feasonable in that it enables both an assessmein¢ tmade as to whether there are
grounds for challenging an arbitration award and,appropriate, the action for annulment of the
award to be preparetf?

At the point that ‘in the absence of European raesthe matter’ it is national law that governs a
matter we reach the procedural autonomy argumetttanthe national rule has to comply with the
effectiveness and equivalence. By framing the miocd rule at issue, the ECJ narrates the case as
one of time limits. That an important moment of ickdhad already passed at this stage of reasaging i
pinpointed by the alternative account of the Advedaeneral. She had analysed the question as one
regarding access to justice rather than time linfitee ECJ’s reasoning was also contingent on this
guestion, but it circumvented a reasoned consideraihereof. An access to justice test would have
considered whether there was an effective oppdyttoirely on a right, and the question whether the
consumer can be expected to bring judicial procegsdagainst an arbitration award at all. The ECJ
had seemingly previously denied ffjsand the Advocate General had doubts. By strestiag
‘inertia’ of the consumer, the ECJ implicitly redi@n the fiction that there is a difference betwten
consumer not having taken any judicial steps ‘Btaad the consumer having brought an action for
annulment be it outside of the time limits. Thigustified in relying on New York Convention which

is treated below, under which these facts indeedldvbave made a difference. Yet, for the consumer
rationale the issue was not so much the adequaaytiofe limit but the duty of the consumer to bring
proceedings as such. Regardless of the normatiug pa the degree of protection a consumer
deserves, this discussion would have been meritetiéd previous case law which indicated that the
costs of bringing judicial proceedings could bedsterring on the consumer that certain terms of
Consumer law should be applieg-officiofor that reason alone.

%0 Case C-40/08 Asturcom para 34 “Accordingly, it Bcessary to determine whether the need to replacdormal

balance which the contract establishes betweenights and obligations of the parties with an effecbalance which
re-establishes equality between them requires thet cor tribunal responsible for enforcement toueasthat the
consumer is afforded absolute protection, even aitiee consumer has not brought any legal proceedingrder to
assert his rights and notwithstanding the fact tiratdomestic rules of procedure apply the prircgdlres judicata.”.

51 Case C-40/08 Asturcom para 36.
2 Case C-40/08 Asturcom para 44.
53 Case C-243/08 Pannon.
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Subjective versus objective effectiveness and@udion of the consumer right

Regardless of whether the ECJ in the end truly m&anveigh ‘consumer inertia’ outside of the
procedural autonomy test, the consumer’s behawdilifigure as an element taken into consideration
within the effectiveness limb of procedural autoyordnder ‘effectiveness’, the ECJ balanced the
objective of the Unfair Terms Directive against thikes of domestic procedure applyires judicata

as well as the fact that the consumer had not tGedssert his rights in legal proceedifThe
behavioural element ultimately tipped the scaldbiwithe effectiveness consideration:

“the principle of effectiveness cannot be stretchedar as to mean that, in circumstances such as
those in the main proceedings, a national coudqsired not only to compensate for a procedural
omission on the part of a consumer who is unawaréis rights, as in the case which gave rise to
the judgment in Mostaza Claro, but also to makeuliy for the total inertia on the part of the
consumer concerned who, like the defendant in tha mproceedings, neither participated in the
arbitration proceedings nor brought an action fanudment of the arbitration award, which
therefore became final.”

Non-reliance of a consumer right seemed to commertiie right itself; differently formulated, the
consumer forfeited his rights by not participatadively at any stage of the legal proceedings.

In previous case law, the ECJ had taken a perspettiminated by a concern for the protection of the
consumer. In order to find for a duty of the natib@ourt to apply EC Consumer law, it had relied on
the ‘imbalance between the consumer and the seller ppls may only be corrected by positive
action unconnected with the actual parties toabetract *>°, of ensuring effective protectiomm‘view

in particular of the real risk that he is unawaré his rights or encounters difficulties in enforgin
theni>® and the fact that the protection of the Directive

“thus extends to cases in which a consumer whabasluded with a seller or supplier a contract
containing an unfair term fails to raise the unfature of the term, whether because he is unaware
of his rights or because he is deterred from eirigrthem on account of the costs which judicial
proceedings would involve”.

In addition, the ECJ had previously relied on tegedrent function of such review by the Colifts.

If the ECJ does not distinguish the case on grooiitlse special nature of arbitration proceedirags,
the above considerations regarding the consumethrengurpose of the Directive must still be valid
and taken into account. They have in common they #wre based on a conceptualisation of the
consumer who 1) does not know his rights or 2)ateded by costs and or experience of judicial
proceedings. The Court has used these argumenisysly in order to excuse inaction on behalf of
the consumer. One therefore has to wonder whatgeldaim theAsturcomconstellation of facts. Just
the same, Mrs Rodriguez Nogueira might be ignoasntegarding her right not to be bound by an
unfair term, or more likely still, she might noteavbe aware that the term was unfair at all. Sdgond
the costs of initiating court proceedings in min@ms remain just as deterrent. And one mightadd
third additional point which was not discussed hg #Advocate General or the ECJ. How many
laypeople or consumers are actually aware of tladitgtive difference between arbitration and jualici
proceedings? If arbitration is perceived as a jatlinstance by the consumer, the bar for actually
initiating proceedings is raised another notch.

And what is the distinction between a mere “procabdamission” and “complete inertia? This in fact
points to the direction that the Court could hasached a different conclusion if the consumer had

54 4...] the consumer has not brought any legal prdaegs in order to assert his rights” Case C-40/08&s®m para 34.
% Joined cases C-240/98 to C-244/98 Océano Grupo2yar

%6 Joined cases C-240/98 to C-244/98 Océano Grugoi®ar

57 Case C-473/00 Cofidis para 34.

%8 Joined cases C-240/98 to C-244/98 Océano Grupod8arCase C-473/00 Cofidis para 32.
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initiated an action to annul the award. What if temsumer had become active? The uncertainty
surrounding the role of consumer ‘inertia’ genesaitesecurity about outcomes in cases in which
consumer had become active, but so after the mpésor of time limits. The open scenario is thaof
consumer trying to rely on the Consumer Directiag/ an enforcement proceedings, when he had not
previously raised the argument and the time lifdtsan annulment action passed. It is not the focus
of this paper, but we may at least in passing tteediscussion regarding the legitimacy of the afse
jurisdiction and arbitration clauses in consumertt@cts in generaf.

As touched upon above, the ECJ does not cleariipngissh between testing the ‘effectiveness’ of the
law objectively or a specific right subjectivelyottever, if we understanéisturcomto rely on a fault
element which consists of the consumer not havingdght an action, then the ECJ seems to rely on a
subjective interpretation of effectiveness. Aftdl, she ‘effectiveness’ requirements of the law
objectively and the general interest which it petge is not influenced by the behaviour of the
consumef? Of course, one can also translate the behavioot bminging an action” not as a
behavioural difference but as objectified differenegarding the nature of the proceedings. The
objective difference can be found betwedostaza Claroand Asturcom Whereas both disputes
involved and arbitration awardflostaza Clarowas a reference in an action for annulment of the
arbitration award whereassturcomwas referred in an action for enforcement ther@efurcomwas
less stringent under effectiveness, yet as wese#l below more demanding under equivalence.

B. Public Policy

Is there a European public policy?

Briefly summarized, the AG came to the conclusibat tbecause the national Court was the first
independent instance able to scrutinize the tefrascontract, it had to be able to review an aakiibn
award in enforcement proceedings. The Court reatiieedame conclusion, however, via a markedly
different path of argumentation: Whereas the AGhed the duty of the judge to apply European law
under the principle of effectiveness, the ECJ ahtlyso under the principle of equivalence, which is
contingent upon the national legal orders.

%9 Principally, arbitration must be voluntary; whican be questioned on grounds of the parties difterén bargaining
power. Bates additionally cites the ‘repeat-playaivantage, the threat to consumer’'s due processadirgcorrect
application of legislation, the costs of arbitratifor the consumer and limited appeal possibilitise thus pleads for
excluding consumer contracts from arbitration, tiuthe fact that the advantages (e.g. transactistsrof the arbitration
process for businesses do not materialize in oglatd consumer disputes.ORNA BATES, 'A consumer's dream or
pandora's box: Is arbitration a viable option fovss-border consumer disputes?' (2004) 27 Fordhéemnktional Law
Journal, 823.

As already Pound cautions when it comes to weggbinvaluing claims [...] we must be careful to comgthem on the
same plane [...]. If we think of either in terms opalicy we must think of the other in the same t®fm.] If the one is
thought of as a right and the other as a policyf the one is thought of as an individual interastl the other as a social
interest, our waz of stating the question may leaething to decide.” BsCOEPOUND, 'A survey of social interests',
(1943) 57 Harvard Law Review, 1, 2.
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In first instance we noted that based on the facsturcom Consumer law was not able to engage
ex-officioapplication from a point of view of effectivenesfsthe Unfair Terms Directive. The Court
then proceeded (note the sequence!) to test theadgpuce limb of procedural autonomy. The second
and paramount importance of tAsturcomruling lies in the clarification that Consumer laat least
Article 6(1) of the Unfair Terms Directive, has tsiatus of ‘mandatory provisidi'which ranks equal

to national rules of public policy, and does soanttie principle of equivalence.

The importance of this clarification, or in facatht is a clarification at all, can only be undewsl by
placingAsturcomin the general framework of the public policy a@iscse that preceded the judgment.
As we have seen above, in younger days of Eurolagait was not inconceivable that the whole lot
of the acquiswould be applicable as a public policy matter aftf Open remained, whether not at
least some EC law provisions were mandatory inreatihe query whether some rules of EC law
were ‘more equal’ than others arose first in thadfiof Competition law after thEco Swisscase.
Competition law was an obvious candidate for thoughmandatoryness due to its hierarchical and
central standing in the EC legal order as welhasfact that traditionally, Competition law rulégufre
among the internationally accepted ruleswre public internationallt was the wording deployed in
Eco Swis¥ which fueled speculations on the existence of @jan public policy properly speaking.
From there, followingViostaza Clarowhich citedEco Swissthe debate spilled over into Consumer
law. The question became whether there were Eunopges which qualified as public policy, and if
so, on which level. In Private International lawntéology, what was at stake was essentially whethe
certain European provisions had the nature of pydalicy,® and to classify their mandatory nature as
either domestic, international and transnatiGh@omestic public policy traditionally is a more far
reaching, more encompassing coné@gtor example the NY Convention committee endorsed a
narrow view of public policy® International public policy on the other handl stfers to a particular
vision, traditionally a national one, of what ather nations would perceive to be a concept ofipubl
policy. Due to its theoretically greater generdiiity, it is at the same time more narrow as the
exceptions it permits will tend to be more limitedactly for the reason that they are said to be
applicable (albeit be it still from a national poof view) to other countries as well. Truly intational

or transnational public policy on the other hanelspmes an “objective concept of international mubli
n 67

policy”.

1 Case C-40/08 Asturcom para 30.

52 Case C-126/97 Eco Swiss.

8 See AN-JaaP KUIPERS The scope of secondary EC law - A matter for then® | Regulation? (2009) on file with author.

The distinction as envisaged in the Rome | Reguladioah Article 9 on overriding mandatory provisioris Overriding
mandatory provisions are provisions the respectfuch is regarded as crucial by a country for gafeding its public
interests, such as its political, social or ecormarganisation, to such an extent that they ardiGgigle to any situation
falling within their scope, irrespective of the latherwise applicable to the contract under thisuRemn., Article 3 (3)
for national mandatory rules: “3. Where all othlemeents relevant to the situation at the time ef¢hoice are located in
a country other than the country whose law has lokesen, the choice of the parties shall not pieguthe application
of provisions of the law of that other country whiicannot be derogated from by agreement”.

54 JoHN DAvID H. WIRES, 'The Public Policy Sword and the New York ConventiA Quest for Uniformity’, (2009) SSRN
eLibrary, 7.

5 WIires, 8, ALBERT VAN DEN BERG, 'Distinction domestic-international public policyin Albert van den Berg

(ed),Yearbook Commercial Arbitration (Kluwer Lawénbational, 1996)

WIRES, 8 citing Report of the Committee on the Enforcenwdrihternational Arbitral Awards, 28 March 1955NWaoc.
E/2704 and E/AC.42/4/Rev.1.

57 WIREs, 10.
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One remark of caution on the notion of Europeanlipyimlicy/ordre publié® Under truly national
public policy, the identification of a rule as pigbpolicy as well as the rule formulation remain on
domestic level (‘national public policy’). Undertrwe European public policy, both, identificatiomda
rule formulation move to EC level (‘European pulpiicy’). Most authors when using the notion of
European public policy refer to the typeastire public internationalpr more precise in this matter an
ordre public europeef? Asturcom however, took a third option: One could also réfethe fact that
European law can specify certain European provistonrank internally in the law of the Member
States as public policy as European public polidye concepts are, however, more nuanced. The
Member States remain free to attach the consegsemztto design the laws to their public policy.
Therefore, by nature, they remadndre public nationalin a third, mixed option rather than truly
European rules obrdre public international Under this hybrid form the EC level designates th
mandatory nature of an EC provision, however, trenfilation of consequences attached remain on
Member State level. The nature of the rule itsethains thus national, it is only the mechanism by
which the status as public policy is determined tienges. They are European in the sense that EC
law determines their standing within the natioredl order (‘indirect EU public policy’ as national
public policy with European origin). The distinatias a vital one which lies at the heart of the
significance of thé\sturcomruling.

Truly European or a national public policy of Eueap origin?

The main impetus for considering the public poliature of European provisions was generated by
Eco Swiss.The contentious point was whether Eco Swiss etcalild constitute authority for
considering Competition law a European public polaf the ordre public internationaltype or
whether it remainedrdre public nationalThe ECJ had held that where

“domestic rules of procedure require a nationalrctm grant an application for annulment of an
arbitration award where such an application is @mchon failure to observe national rules of
public policy, it must also grant such an applicativhere it is founded on failure to comply with
the prohibition laid down in Article 81(1)EC”

Under the principle of equivalence, though the €did not expressly name it, Article 81EC enjoyed
equal footing with other provisions on national fiipolicy. The Court grounded the particular statu
of Article 81EC in two authorities. (1) The firstas Article 3(1)(g)EC which iséssential for the
accomplishment of the tasks entrusted to the Coityraumd, in particular, for the functioning of the
internal market.”* Secondly (2) the fact that agreements and desisiwohibited according to the
article are automatically void under Article 82(2)E

Regarding the New York Convention on the Recognitind Enforcement of Foreign Arbitral Awards
the Court held that Article 81(1)EC must be regdrds a matter of public policy within the meaning
of the Convention. The Convention provides thabgaition and enforcement may be refused on

% puyblic policy and ordre public is used interchaaize here. Ordre public has been argued a widéomatan the notion
of public policy. The different language versionfsECJ cases defy this interpretation; public polisyconsistently
translated as ordre public. Hence, in AsturcomQGoert ruled that “doit étre considéré comme une moéquivalente
aux régles nationales qui occupent, au sein ddrkojuridique interne, le rang de normes d’'ordrbligd’ Case C-40/08
Asturcom para 52.

% PyiLLip LaNDOLT, 'Limits on Court Review of International ArbitratioAwards Assessed', (2007) 23 Arbitration
International, 63 77, as substantiation referriogttte Manfredi Joined cases C-295/04 to C-298/0sfiMdi Also
MarcoLoos 'ECJ — Mostaza Claro', (2007) 3 European Review otr@ct Law, 439, 443.

0 Case C-126/97 Eco Swiss para 37.
' Case C-126/97 Eco Swiss para 36.
2 Case C-126/97 Eco Swiss para 36.

62



Does the National Court Know European Law? A Not&xiOfficio Application after Asturcom

national public policy ground$.By providing that Article 81EC constitutes a reasd public policy,
the ECJ created an external face of Communitanidoliqpolicy. On the internal side, Article 81EC
was leveled with national public policy. Becauseapplication remained contingent on national law
no independent and automatically applicable Eunopesblic policy was created.

According to this view, it is only under the prip@ of equivalence that Competition law has to be
treated equal to national rules of public policgg@ding another viewgco Swisgreated a European
public policy rule’* However, considering that tieco Swisgudgment explicitly referred to the duty
to grant an application for annulment of an arbitraaward ‘Where its domestic rules of procedure
require it [...] founded on failure to observe natibrrules of public policy/®> a merely textual
interpretation must arrive at the conclusion thahhture, public policy remained at national leviah.
interpretation later confirmed explicitly wan der Weerdwhich as we have seen explicitly grouped
Eco Swissas a case decided under the equivalence prinaiplehence of indirect European public
policy only.®

While the interpretation oEco Swissnevertheless remained disputédhe Court referred to the
judgment inMostaza Claro- a consumer case — and the public policy disonsshich had broken out
in the Competition area moved into Consumer lawe &ager reception of the discussion points to a
need for a legal explanation to justify the unsfiedisource of authority for the very intrusive dad
reaching nature of the case law in this aMastazaClaro’® concerned the validity of an arbitration
clause under the Unfair Terms Directive. The Cauntly referred one question, namely whether the
Court is determined to examine the unfairness efdlause even whertHat issue is raised in the
action for annulment but was not raised by the oamer in the arbitration proceeding$’ The Court,
rather unsurprisingly after the judgmentsGeéano Grupacand Cofidis, found that the Court must
determine whether an arbitration agreement is wien if that argument had not been raised in
previous arbitration proceedings.

Advocate General Tizzano Mostaza Clarchad remarked in his opinion that there were twgsna
which to reach the very same conclusidiBoth by means of drawing an analogy Boo Swiss
however one arguing the status of the Unfair TeDinsective was worthy to be considered as public

B« the public policy of that country”. Since all dvhber States have ratified the New York Convent@hMember

States effectively enjoy the possibility under t@atnvention of not recognizing and enforcing antembibn award on
grounds of national public policy. The questiomisether under the principle of equivalence suclvaep to derogate
for national public policy reasons, in an issuedining European law does not easily turn into aydatderogate.

7 And consequently gave rise to the reference inetbtases C-222/05 to C-225/05 van der Weerd se®pinion of the

Advocate General Maduro “Is this any different whttle Community rule at issue is fundamental? Inoitder for
reference, the referring court contemplates thesipoisy that some norms may be of such crucial am@nce that
Community law regards them as rules of ‘public pgliand thus requires national courts to apply theftheir own
motion.” para 26.

s Case C-126/97 Eco Swiss paras 37 and 41.

®  The same solution was also advocated by Advocatee@dl Maduro: “However, it would be mistaken tadode from

Eco Swiss that the principle of effectiveness rezpithat some Community norms, on account of thgioirtance for the
Community legal system, must be applied by naticoakts even where the parties have failed to ralyhem.” Joined
cases C-222/05 to C-225/05 van der Weerd para 27.

PRECHAL & SHELKOPLYAS, 'National Procedures, Public Policy and EC LawonkVVan Schijndel to Eco Swiss and
Beyond', 600 who argue that Eco Swiss decided tlidicopolicy character of Article 81 EC only for tlemntext of
review of arbitration awards.

7

8 The facts and question of the case are prettyghtfarward: Mostaza Claro had concluded a contwith a mobile

operator, and when she did not comply with the minh subscription period, was granted a period foseethe
arbitration proceedings. She did not object, thti@tion body found against her, at what time sbetested the clause in
front of the referring Court.

® Case C-168/05 Mostaza Claro para 20.
8 Opinion of AG Tizzano in Case C-168/05 Mostaza Claro
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policy, the other by means of fundamental rightatéair hearing argument. The Advocate General
suggested the latter approach in presenting<tombacli* case under which the ECJ had held that
insufficient protection of the defendant’s right defence could constitute enough ground to have
recourse to the public policy exception. As fundatakright of the EU, and common to the Member
States, the right to be heard would therefore lgan elevated to public policy status, rather than
consumer Directive itself. Briefly put, the ECJ didt follow the Advocate General but chose for the
first approach: The nature and importance of the public interesiartying the protection which the
Directive confers on consumers justify, moreoviee, national court being required to assess of its
own motion whether a contractual term is urifé?rAgain, it was Consumer law as such rather than
judicial protection arguments that explained thiomal Court’s duty to apply European law.

In this respect, thélostaza Clarojudgment also reinforced the Competition law oceshtdebate on
European public polic? Indeed, the Court here seemed to rank Europeainitwments according

to the nature and importance of the public intetkey represented. A reference to the principle of
equivalence was absent from the judgment, so beatuthority of Consumer law to impose the
officio application of the rule in question was not clddostaza Clarphowever, seemed to imply due
to the fact that the duty to apply EC law was detiwinder ‘effectiveness’. Very explicitly, the Cour
referred to the nature and importance of the pubtierest, that is an objective effectiveness. Feom
Competition law point of view, one could then arghat surely if Consumer law represented an
independent public interest, so did the Competitioles. A reception oMostaza Clarotherefore
swept back into the Competition law debate. Asrreteéto above, the issue was explicitly addressed
by the Court invan der WeerdWe have already remarked that the judgment coadinto place
Consumer law in an odd category, outside of effecess and equivalence considerations, and
somewhat privileged yet without legal grounding. Exo Swissthat is Competition law, the Court
confirmed a restricted interpretation, namely @ampetition law fell under the principle thadual
treatment is given to pleas based on national lawl ¢hose based on Community 1dtt Hence,
Competition law remained at the levelastire public nationaf® By contrast, where should the special
nature of Consumer law be legally rooted? Did mesijudgments imply that Consumer law occupied
a position similar to a European public policy,tjas the Competition law or was the special nature
attributable alone to the strengths of the pulnlieriests protected?

Asturcom on the nature of the Consumer law prowisi® national public policy

The wording ofvan der WeerdndMostaza Clarf® did not refer to national provisions as gates for
public interest considerations. Therefore in Consulaw speculation on the nature of Consumer law
remained vivid. They could be (1) true and independuropean public policy, or (2) remain part of
ordre public national Under the third option, Consumer law would notatitbe a Communitarian

public interest (be it independently or dependenttiee national public interest notion). Under this
approach, consumer rights enjoyed a different pngsion under the effectiveness limb of procedural

81 Dieter Krombach v André Bamberski [2000 ] ECR 1-0893

82 Case C-168/05 Mostaza Claro para 38.

8 For example bos 443.

84 Joined cases C-222/05 to C-225/05 van der Weesi4ta

8 Main confirmation for the true public policy thgowas read into the Joined cases C-295/04 to C329Bfanfredi .

However, even a very recent case, the Case C-8/0Bbile Netherlands case states that Competition igaw
“automatically applicable” — a point in favour oftrme European public policy case. In my opinioa tfevelopment in
the field of Competition law has not reached a aassigk stance as to whether or not at least ArBAI8)EC may be
regarded as a directly applicable and thus trueggan public policy provision.

8 “The nature and importance of the public interesderlying the protection which the Directive casfen consumers

justify, moreover, the national court being reqdite assess of its own motion whether a contra¢éual is unfair” Case
C-168/05 Mostaza Claro para 38.

64



Does the National Court Know European Law? A Not&xiOfficio Application after Asturcom

autonomy — in other words if effectiveness isbding scalg, the Consumer finds itself on the higher
end thereof’ These three interpretations rivaled on the nabfirdhe Consumer law provisions, and
there were good arguments for each of them.

The Advocate General iAsturcomfavoured an independent European public policye Sierefore
pleaded for the EU to “embrace” a principle acaogdio which the enforcement of an arbitration
award which is contrary to public policy is prohés®® This principle would be grounded in a reading
of the Mostaza Clarocase ranking Consumer law “implicitly [...] as rulegpable of being governed
by considerations of public policy®.Accordingly, the Advocate General found a dutytios national
Court to reject an application for enforcement ofirsal arbitration award. The reasoning was
subsumed under the effectiveness limb and by @iSmnsumer law to public policy without the need
for a connection to a national provision — as urttierequivalence limb — would elevate Consumer
law to a truly European public policy. Especialostaza Clarp perhaps in an analogy to tkeo
Swissruling under Competition law, had received such iaterpretation widely shared in the
literature® so that the position of the Advocate General wexy much in line with the both, doctrine
and precedent.

The ECJ did not followAsturcomdecided that the nature of the European measuiguéstion
matters, but only in so far as a measure whichuigldmental or sufficiently important will be
classified as equal to national public policy untler equivalence test. The ECJ grounded the special
mandatory nature of the measure in three facthjghé mandatory nature of Article 6(1) of the Unfa
Terms Directive, (2) the fact that consumer prabectconstitutes a measure essential to the
accomplishment of the EU’s tasks under Article @JEC, particularly raising the standard of living
and the quality of life in its territory and (3)rggrally the nature and importance of the publieriest
underlying the protection which the Unfair Termsdative confers.

The argument therefore relates only to the wayonatipublic policy is elaborated. We have on one
hand potentially and depending on one’s readindea Swiss, Manfredi, T-Mobileot to forget
Ingmar, a set of true European public policyasre public internationafules in the sense that they
are automatically applicable in national courtse da primacy. On the other hand of coucsdre
public nationalapplicable by reasons of national law. The releganicAsturcomis that it creates a
hybrid or third form of "indirect European publioligy” - the ECJ determines under ‘procedural
autonomy' and thereof the equivalence limb that &rtl) Unfair Terms Directive ranks and engages
the same consequences as national public poliey.riites and hence consequences for the hybrid
form remain determined by national law.

87 See Opinion of the AG Maduro in Joined cases Q@ C-225/05 van der Weerd.
8  Opinion of the AG in Case C-40/08 Asturcom para 70.

8 Opinion of the AG in Case C-40/08 Asturcom para 70.

% The Opinion of the AG in Case C-40/08 Asturcomsieveral articles in para 41: “Jordans, R., ‘Anmegkzu EuGH

Rs. C-168/05 — Elisa Maria Mostaza Claro gegen Cevitral Milenium SL’, Zeitschrift flir Gemeinschaftspatrecht,
2007, p. 50, which interprets the judgment to tifiece that the Court regarded the unfair naturehefdlause in question
as being so serious that it was a matter of pyddiicy. In the view of Loos, M., ‘Case: ECJ — Most&daro’, European
Review of Contract Law, 2007, Vol. 4, p. 443, the Gaecorded the mandatory provisions of the directim consumer
protection the status of rules of public policy,iadad done previously in connection with the suten competition.
Poissonnier, G./Tricoit, J.-P., ‘The CJEC confirns iiitention that the national courts should impletm@ommunity
consumer law’, Petites affiches, September 2007188 p. 15, observe that, unlike the Commissioa,Gburt has not
expressly classified Community consumer protectemgislation as rules of public policy. Neverthelebgy take the
view that the Court’'s arguments in that judgment mbg interpreted in such a way. In the view of
Courbe, P./Briére, C./Dionisi-Peyrusse, A./Jault-SesekLegros, C., ‘Clause compromissoire et régleatemt des
clauses abusives: CJCE, 26 octobre 2006, Petitehe$f 2007, No 152, p. 14, this case-law of therColiJustice
elevates the consumer protection rules in Dire@B#.3 to the status of rules of public policy.”
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C. International Arbitration

In order to understand the factual situation tleategrise to thésturcomcase, it is important to bear in
mind the specificities of arbitration proceedings alternative dispute settlement mechanisms. The
pertinent feature of arbitration is that the parti®luntarily, that is by agreement, undertakeetbles
their dispute in a private forum rather than thdljgucourts. A neutral third party then renders a
decision - the arbitration award - which then tgllie can be challenged, recognised or executed
judicially. The process of arbitration can geneudifferent legal moments; the arbitration procegdin
and on the judicial level the action for annulmexst,well as recognition or enforcement of the award
The grounds for interference by the Court are galyeinterpreted narrowly. International arbitratio
distinguishes between the powers of review of tleur€Cin annulment actions from those in
enforcement actions. Specifically, in ‘mere’ acoof enforcement, a case is not reopealednitio

and examined in substance unless for reasons dicpoddicy. The question to which extent the
application of EC law is requiresk-officiois specifically sensitive from an arbitration pioaf view,

as the review powers of the judge are normallydirdimited. Furthermore, in theory, for each of
these actions, EC law could formulate differentuismments regarding the duty of a national Court to
raise EU law.

In a case involving both, arbitration and #heofficioapplication of EC law in an award enforcement
action, one might have expected the ECJ to reasorerms of the special nature of arbitration
proceedings. Advocate General Trstenjak had coresidbe national traditions of the Member States -
these typically consider enforcement proceedingthefnature to give effect to an award and not a
procedure in which the judge carries out a subisuite-)assessment of the case. Substantive pleas
law by the parties are thus curtailed, as are éveew powers of the judgé.The caveatwhich is
granted to State authority within the private nataf arbitration proceedings can be public polay,
codified in several Member States and internatidaal® Article V(2)(b) of the 1958 New York
Convention on the Recognition and Enforcement aéigm Arbitral Awards recognizes public policy
as a ground for refusing recognition and enforcdroém foreign award but takes a narrow view on
public policy by defining it as public policy oféhcountry in which enforcement is sought only.

In the Asturcomjudgment, even though the considerations on atlotr proceedings might have been
underlying the motivation of the ECJ, they ware maide explicit. An argument is to be made to the
effect that the specific reasoning of the Court &émel subsequent result of the case which was in
perfect compliance with the New York Convention imdications for the Court being very conscious
of not interfering with the working of the arbitiat system. The Court began its reasoning with
underlining the fact that the consumer did rintany way become involved in the various proceggin
[...] and, in particular did not bring an action fannulmenit®® The ‘consumer’s inertia’ appeared as
the decisive reason for distinguishiAgturcomfrom Mostaza ClaroWhether ‘consumer inertia’ was

a consideration independent in addition to or wittiie procedural autonomy test to determine the
effectiveness of a right remained unclear. The @oms behaviour was, as we saw, taken into account
under the ‘effectiveness’ limb. The formulation whuhowever, also be read to the effect that it
additionally constituted a variable independentrfithe procedural autonomy test.

% Opinion of the AG in Case C-40/08 Asturcom para 62.

92 Similarly 1985 UNCITRAL Model Law Article 36 but wiout a definition of public policy. Also Article92) of the
1966 Council of Europe Convention providing a Unifotraw on Arbitration, which was, however, only rad by
Belgium even though at the time of its inceptiors tArbitration Convention was taken to be the deeigivound for
excluding arbitration from the scope of the Brusgelssdiction Convention, now Brussels | Regulatioiticle 1(4).
See for the consequences of the exclusion of atioitr from the Brussels Regimenis van HouTTE, 'Why Not Include
Arbitration in the Brussels Jurisdiction RegulatiofZ2005) 21 Arbitration International, 509. Membetat®’'s hence
remain bound by the regime of the New York Conventio

9 Case C-40/08 Asturcom para 33.
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Article V of the New York Convention makes refusalenforcement in case of invalidity of the award
agreement contingent on the request of the pamynagwhom it is invoked Ex-officio refusal of
recognition and enforcement is then only allowed tfte grounds listed in Article V(2), namely
inarbitrability of the subject matter and the palgiolicy exception. Thésturcomfacts could have
gualified as a case of invalidity due to the inmansof an unfair term. Under the New York
Convention, refusal of enforcement is only avaiaht the request of a party. In its ruling, the ECJ
stressed the inactivity of the consumer, maybenicate implicitly tribute to the New York
Convention. The ECJ constructed the duty to raiGeldsv in an enforcement proceediag-officio
under the ‘equivalence’ limb by ranking it as na#b public policy. Public policy, rather than
invalidity, is one of the grounds on which an awaedognition action may be refused without a
request of the party. It thereby complied with ffrermissible reasons for refusing recognition and
enforcementex-officio and without party activity as listed in Article 2)( of the New York
Convention. The ECJ could also have establishedty @h the national judge to review and hence
possibly refuse an arbitration award under thecéffeness limb. Thereby, an award would possibly
be refused for invalidity of the arbitration awandabsence of a party request as required undesiert
V (1) of the Convention. Whether consciously or nan inquiry which cannot surpass the nature of
speculation - the result éfsturcomis entirely in compliance with the New York Contien. With a
view to guaranteeing the efficiency of arbitrationthe European legal order theturcomruling is
therefore to be welcomed.

4, Critical Assessment

“There are several questions which naturally floanf this process of judge-made policy. First, is
the undertaking a legitimate part of the judiciahdtion? Second, by what means are the sense of
community values and current needs of the commuasigertained? Third, is the process any
different from the formation of a rule of law??”

Asturcomis incisional from a point of view of proceduraltanomy, in terms of sovereignity of the
Member States of their domestic procedure. Prifigipaquivalence’ amounts to a lower standard of
review derived from the European level - were it far the ECJ using the national public policy
construction inAsturcom Under the test of equivalence, while assuring ttenditions for the
application of EU law may not be less favourablantithose governing domestic law of the same
ranking, the domestic Court nevertheless remaispomsible to select the domestic rule which
gualifies as benchmarking comparatoit. is for that [the national] court, which alone kadirect
knowledge of the detailed procedural rules govegractions in the field of domestic law, to consider
both the purpose and the essential characteristitslomestic actions which are claimed to be
similar”.®® Though the task might be a difficult dheit remained at the domestic level in terms of
competence. Admittedly the ECJ pays lipservicetsofiinction being limited to a guiding one,
effectively it substitutes the national Courts masg with its own. Consumer law is considered as
national public policy. It substitutes the natior@burts choice of comparator with an authority
grounded in the nature of a specific EC law pravisn se For the domain of Member States’
procedural laws this operation is much more intreighan the free or unguided equivalence test.

This is a seemingly neutral choice, and one migigua that in every case decided under the
equivalence limb, the ECJ will look into the na@btegal system in order to determine the provision
‘governing domestic law of the same ranking’. Fio$tall, normally, ‘equivalence’ is an operation

9 Article V(1)(a).

% James Hopkins, 'Public policy and the formation of a rule of la@@971) 37 Brooklyn Law Review, 323, 330.

% Case C-40/08 Asturcom para 50.

97 PrECHAL & SHELKOPLYAS, 'National Procedures, Public Policy and EC LawonkVVan Schijndel to Eco Swiss and

Beyond', on difficulty of equivalence testing.
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based on the facts of case, whose generalizatsilgtrongly limited. The ECJ might compare whether
procedural rule A for claims based on EU law islagdvantageous than procedural rule B which is
used to determine similar domestic claimsAkturcom however, the Court is saying that Consumer
law (arguably only Article 6(1) Unfair Terms Diregt) is so important that it has to rank equal to
national public policy. Rather than deciding a casethe facts, this judgment has the quality of a
general rule in the abstract. In addition, publaiqy is not one legal provision of a given legal

system, it is a category of rules. Such reasonasyimplications well beyond the facts of one single
case. Secondly, in terms of consequences, theenatugeneral procedural rules is qualitatively

different from public policy rules. Public policyles require exceptions to usual procedure; by thei
nature, their consequences are extraordinary. Dhrdlie use of this ‘guided equivalence test’, the
ECJ created a kind of maximum equivalence vehicle.

The most important question to be posed aftsiurcomseems to be whether the ECJ should rank
European law. From a principled EC institutionajdepoint of view the result, namely the ranking or
classification of EC law as fundamental or not seenrarity as well. By judicial decision between
types of European acts were horizontal differeatialong their importance. This is a hierarchigatio
but also implication which is not reflected in fheeaty structure’s typology of sources of EC laweT
case for competition is perhaps more readily mdulst of all, it concerns a Treaty article, and
therefore in the rather strict hierarchy of sourgesEU law an authoritative source. Next, it is
horizontally applicable as between parties andeageats in violation thereof are automatically void.
Furthermore competition law has much stronger daima uniform application as enforcement of
Competition law is harmonized. Similarly one coaldue for State aid. The nature of Consumer law,
however, is different. The conferral of a speciatp on Consumer protection in the legal ordeanis
innovation which it eventually falls difficult taugtify.

We may agree with a notion of public policy as liering societal interests which a Community
(ironically here the Community) places above indiil interest$® But through societal interests
expressed in a notion of public policygXtrinsic factors of uncertain weightay decide a case —
which justifies a cautious stance towards the cptiéeAdvocate General Tizzano MostazaClaro
cautioned against elevating Consumer protectiopublic policy: ‘1 fear that it is open to the
objection that it might give excessively wide sctupa concept, namely that of public policy, which
traditionally refers only to rules that are regadi@as being of primary and absolute importance in a
legal order”*® Asturcom accords this status to at least Article 6(1) UnfRerms Directive.
Presumably, other provisions of Consumer law woemjby the same status. After all, it is the
consumer protection motive by which the mandat@tyre of the Directive is justified — this objest i
common to all pure Consumer law on EC level. Pbgste reference to the binding nature could
make a difference — in the sense that Art. 6(1¥ dat a specific result.

What does the ruling mean for the level of consupmetection? From a net point of view, consumer
protection across the EU is heightened. Withoutdisgision, all Member States would have been free
to adopt their own rules regarding the enforcenpeateedings of awards containing an unfair term.
Had the ECJ found a duty to mandatorily apply E® lader effectiveness, the ruling would have
meant a harmonization of the law relating to aahibn enforcement. Since the judgment, found the
duty to apply EC law only under equivalence, tleatiment of award enforcement re-enters the realm
of Member States. The level of consumer protedtn@nefore remains disperse since in jurisdictions
which do not contain rules for re-opening arbitratawards on grounds of public policy, Asturcom
type case would have an outcome to the detrimerihefconsumer. All jurisdictions in which an
award enforcement proceeding contains special wevides for national public policy, the review
must be possible for reason of the award includipgtentially unfair contract term. Nevertheleks, t

% PounD, 4-7.
% HopkiNs, 323.
100 Opinion of AG Tizzano in Case C-168/05 Mostaza Cfzara 56.
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case guarantuees a higher overall protection taeal without the ‘involvement’ of EC law, albeitist
not a harmonized one — a factor which may carrgmdisadvantages by itself.

Despite the fact that the case law is developedaas “which cannot be applied mechanically ird8el
other than those in which they were madffe’one should consider the implications of according
‘fundamental’ importance to Consumer law for othelds of law. On EU level, legal instruments will
have to be analyzed along the line of ‘equal tdonat public policy’ argument in order to determine
which acts enjoy this status. Why should not ladaw; or environmental law, make similary claims?
Advocate General Tizzano for example applied tleigsoning in the opinion teleemskerk and
Schaap® According to him, the object of Regulations No 42%99 and 615/98, namely to
safeguard animal welfare and to protect the firgnaterests of the EU, could not be regarded as
equivalent to national (Dutch) rules of public jpgli The difference might be readily justifiablecase

of administrative measures as the transport of alsithowever, one might certainly think of other
secondary legislation such as the environment iilies; or the equal treatment orf&sWe can draw
inspiration from the PIL framework due to the fawt the substance of certain secondary instruments
was sufficiently important (and our exercise is‘fiod out’ which are the important European
instruments) so as to warrant an interference tiostandard conflict of law rules adopted in the
European Regulations. Certainly a good case i®tmdéde for the Agency Directive in an analogy to
the decision inngmatr. In the reform of the Rome Convention the Annexw(rdeleted) featured four
directives: the Return of Cultural Objects DireetfEC 7/93); Posted Workers Directive (EC 71/96);
Second non-life insurance Directive (EC 49/92) dahd Second life assurance Directive (EEC
619/90)'* Thinking further along the lines of Competitioml@nd treaty articles, Article 12 E€,
Article 18 EC on citizenshiff® fall to mention. These are the fields on the SiIEU law which could

be considered to form part of a European publiccpol

On the side of the national law it falls to considdnich fields of domestic law deploy special pabli
policy exceptions, as these are the areas whichpatentially affected by thésturcomruling.
Asturcomillustrates the impact of EU law whenever the ovai system foreseex-officioapplication

of national public policy in relation to the enfernent of arbitration awards. Other fields of doreest
law which often contains important public policyceptions are for example nullity of contracts and
other judicial acts or settlement agreeméfté.ccording to one view® these judgments (for example
Eco Swisscannot be extrapolated to other fields of lawcérdingly the relevance &sturconwould

be limited to meaning that Article 6(1) of the Uinfaerms Directive is equal to national rules on
public policy as understood in arbitration awardgeedings only. It is true, that public policy nizs
interpreted in a range, sometimes wider, sometimese narrow. Respective national provisions
deploy different meanings of public policy. The mois reinforced by remembering that most legal

101 Case C-473/00 Cofidis para 37.

192 Opinion of the AG in Case C-455/06 Heemskerk BV &irtha Schaap v Productschap Vee en Vlees [2008] ECR |
00000 para 109.

103 3aN H. Jans & A. T. MARSEILLE, 'Casenote Joined Cases C-222—-225/05, Van der \&edrdthers v. Minister van Land-
bouw, Natuur en Voedselkwaliteit', (2008) 45 Comnarket Law Review, 853, 861.

104 Kuipers (on file with author).

105 PrecHAL & SHELKOPLYAS, 'National Procedures, Public Policy and EC LawonkVVan Schijndel to Eco Swiss and

Beyond', 603 cite a judgment of the Austrian OGHaliHfound that Article 12 EC constitutes public pgliehich must
be taken into account by virtue of national procatilaw.

106 precHAL & SHELKOPLYAS, 'National Procedures, Public Policy and EC Lavenfi/an Schijndel to Eco Swiss and

Beyond', 609, fn 70 which mention a decision by Ehéch Council of State (ABRS2.3.2004, N0.20030860Wh}p
ignored the possibility of Article 18 EC qualifyirag public policy.

197 For a good overview of domestic rules from Dutct 8elgian background se®fCHAL & SHELKOPLYAS, ‘National

Procedures, Public Policy and EC Law. From Van &dkijto Eco Swiss and Beyond', 599.

108 PrecHAL & SHELKOPLYAS, 'National Procedures, Public Policy and EC LawonkVVan Schijndel to Eco Swiss and

Beyond', 599.
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systems or instruments (for example the New Yorkv@ation) have a more narrow interpretation of
public policy whenever the enforcement of arbitmatawards is concerned. It is here submitted that
this argument cannot convince. Even though pulbdiicy — as argued above — has many national
facets, EC law does not rely on the national dédins thereof® According to the ECJ, the European
provisions of fundamental nature have to be rardaahl to domestic rules of public policy — it does
not matter how narrow or wide these national pubtiticies are shaped. In additioksturcomalready
concerned the fields which must have one of thetmasrowest interpretations of public policy
exceptions, namely the enforcement stage of atioitrgproceedings, which by its very nature only
allows for a very limited catalogue of review. Ifemdy in this ‘sensitive’ area, Consumer law niuest
equated with national public policy, this mastortiori be true for less narrow national interpretations
of public policy.

Under a judicial activism critiquésturcomis open for criticism of taking choices which slibbave
been the legislator’s rather than the judiciargs.the name suggests, public policy is essentally
policy choice, the legislature arguably being closethe community and politically legitimatét.
However, the Member States have not expressedaswithin favour of Consumer policy. Whether or
not Consumer law deserves special protection, was ichoice of the ECJ to make. The main thrust
of this criticism can be rephrased also by makirggittque based on the need for legal reasoning in
order to sustain judgments — that is a vision dfididation beyond mere dispute settlement but
ensuring predictability and legal certainty. Sdhi so-called ranking of European law was not,new
for example comparing thingmar™* decision which gave special status to Articleshsf Agency
Directive, then the ECJ should have referred tosd¢héecisions. In addition, from a Private
International law point of view we might refer tbet Brussels regulation in which Consumer and
Labour law are explicitly mentioned as areas wldekerve protection (environmental law inclusion
amendment is pending). Again, this might be valiguments, but they were not advanced by the
Court. The arguments which are given by the EChareonvincing.

In sum, the special status of Consumer law in @spietheex-officio application of EC law is based
on (1) the mandatory nature of the provision insgoa, (2) the importance of the public interest
underlying a legal instrument and (3) the fact thatlegal instruments is, in accordance with Aetic
3(1)(t) EC, a measure which is essential to themptishment of the tasks entrusted to the European
Union. It is difficult to predict which other prasibns fulfill this test. However, especially the
argument based on Article 3EC is weak. Certainly albobjectives which are named therein hold
importance equal to national public poli¢y.A caricatured reference to the fact that protect

199 Ordre public has been argued a wider notion thannbtion of public policy. The different languagersions of ECJ
cases defy this interpretation; public policy imsistently interpreted as ordre public. Hence, $tufcom the Court ruled
that “doit étre considéré comme une norme équitalanx régles nationales qui occupent, au seiroddré juridique
interne, le rang de normes d’ordre public* Case &@sturcom para 52.

10 Hopkins, 336. Also 324, listing three reasons already aded by St. Thomas Aquinas to prefer legislaturk ik)easier
to find a few wise men in the legislature ratherttmany to judge, 2) legislators have more timedfdiberation and 3)
legislators make decisions about the future inreeg@ sense, judges make decisions about pastsewean individual
sense.

111 Case C-381/98 Ingmar GB Ltd v Eaton Leonard Techgietolnc. [2001] ECR 1-09305.
112 Article 3 EC contained an extensive catalogueniisthe activities of the Community:

1. For the purposes set out in Article 2, the dttiy of the Community shall include, as providedtiis Treaty and in
accordance with the timetable set out therein:

(a) the prohibition, as between Member States,ustans duties and quantitative restrictions onithgort and
export of goods, and of all other measures havipgvalent effect; (b) a common commercial policg) &n
internal market characterised by the abolitionbesveen Member States, of obstacles to the freeement of
goods, persons, services and capital; (d) measoresrning the entry and movement of persons asds for
in Title IV; (e) a common policy in the sphere gfrigulture and fisheries; (f) a common policy iretbphere of
transport; (g) a system ensuring that competitiothe internal market is not distorted; (h) theragpnation of
the laws of Member States to the extent requiredhfe functioning of the common market; (i) the mpatgion of
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tourists included in the Article 3EC suffices tonttnstrate that it does not lend itself to present a
catalogue of interests which hold greater imporandzuropean law.

On its face, the use of the equivalence mechanisghtnseem the politically most desirable —
respecting the procedural autonomy of the MembeteStand allowing for a seemingly neutral
application. Below the surface this is not trueislthe ECJ deciding which rules are fundamental
enough to constitute rules of public policy. Itlgs author’s opinion that the way tReturcomruling
was too abstract and consequently far reachingdnipulating the procedural autonomy test made
specifically for judging factual circumstances andtead creating a quasi rule. The content of this
quasi rule ‘Article 6 Unfair Terms Directive is $ondamental that it ranks among national public
policy’ creates a typology of Directives (fundanafton fundamental), unforeseen by the Treaty
structure. That nature will have to be judicialBtermined in the future for individual provisions.

5. Conclusion

In the end, does the national Court know Europear? |Of course the lawyer has to answer with a
mitigating “It depends!” ButAsturcomclarified the fact that, yes, certain Consumervjgions are
mandatory in that they rank equal to national puplblicy. The simple answer could then be: The
national judge has to know EC Consumer law whenlkgeas supposed to know public policy.

Rather than assembling all the cases renderedeodelimitation of the procedural autonomy of the
Member States, this article has taken the oppdyttmiillustrate inAsturcomthe tools with which the
ECJ reasons when deciding and the different elegriegbnsists of. The ECJ is not consistent in its
approach. There is no way of reasoning which catifyuall of the case law rendered. We can state,
however, that the Court has expanded and modifeethéthods of reasoning. First it constructed the
principle of procedural autonomy, which is a propegation of the Court in those aspects which go
further than factual necessity due to the structdirdecentralized enforcement of European law. The
early version of procedural autonomy stipulated tfagional procedure must give sufficient effect or
enforcement to European law. The concept changddthé introduction and proliferated use of the
contextual/balancing approach which stipulates thatrationale of the national procedural rule must
be taken into consideration. Procedural autonomyemdrom a descriptive to a normative concept to
serve as a shield of national rules against reongirgs of effectiveness from European law.

This is not to say that in ‘effectiveness’ as andtad balancing could never occur, it did. For epd@m
access to justice could be taken into consideratiben considering time limits under effectiveness
requirements. What changed is the level which s ttbformulate exigencies. In the standard, ihes
European level, e.g. Access to justice as an ECttRptied principle of the EU legal order and these
principles were used to interpret the rule its@ffectiveness as a standard is a self-referential
definition of a European provision itself. On thentrary to this under the va@chijndel/Peterbroeck
approach, the national legal system formulates @athe balancing equation. As we have seen the
effectiveness limb created a gate for national icdemations. Effectiveness as a standard has much
greater harmonizing power — the result reachedhlbyQourt concerns the interpretation of the EU
level only, hence valid for all Member States. Bgighing the national rule, in the national

(Contd.)

coordination between employment policies of the MenStates with a view to enhancing their effectess by
developing a coordinated strategy for employmegh# policy in the social sphere comprising a Ewap Social
Fund; (k) the strengthening of economic and samalesion; (I) a policy in the sphere of the envinent; (m)

the strengthening of the competitiveness of Commgundustry; (n) the promotion of research and tedbgical
development; (0) encouragement for the establishraed development of trans-European networks; (p) a
contribution to the attainment of a high level eflth protection; (q) a contribution to educatiom araining of
quality and to the flowering of the cultures of thlember States; (r) a policy in the sphere of dewelent
cooperation; (s) the association of the overseastdes and territories in order to increase tradd promote
jointly economic and social development; (t) a cimition to the strengthening of consumer protegttiu)
measures in the spheres of energy, civil protecimhtourism.
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circumstances, a judgment on effectiveness becuargsspecific. Broadly speaking, it is less reldévan
for legal orders other than the referring one. Ttaaslates into less harmonization power.

But not only the effectiveness test has receivepia Equivalence properly enjoys a new mechanism.
From the very specific factual application of compg a procedure for the realization of a national
rule with that of a European based one, the EGahited ‘maximum’ equivalence in ruling that certain
EU instruments have to enjoy the same procedursiilgges as national public policy. The
comparator for these European instruments hasfbeshon quite abstract level. Hence, the nature of
the equivalence reasoning has received a new pessrocture. Although not full harmonization, the
abstraction of the rule guarantees higher convesenh outcomes. In terms of procedural autonomy
the operation is more intrusive into national prhae than the standard equivalence test. The
implications ofAsturcomtherefore go well beyond international arbitratéor Consumer law alone.

In purified form, two contrasting demands can bieea@ on the design of procedural rules. One is a
materialistic conception, in which through procedua material form of justice can be warranted.
Procedural law in this sense already contains & foir substantive justice. Alternatively, procedural
law is seen in an instrumentalist fashion, by meanshich the substantive law is realized. In other
words in one version procedural law itself is tloalgin the other it is a means to achieve a doél.
course it is not always possible to separate ttvesapproaches. When taking into account European
law, we have not only this horizontal distinctioetlveen the role of substantive in relation to
procedural law; we also have the hierarchical dsr@nmbetween the European and the domestic level.

The equivalence limb is a procedural test; it if-sd#ficient, and from the vertical tension, this
procedure itself guarantees a ‘just’ outcome. THectveness limb on the other hand is not
mechanical in the same sense, it balances, andaliatin order to balance it constitutes a decision
based on values, or ultimately justi@elt is not a neutral decision, even though thénemlities of

the test conceal this to a certain degree. In thwEean context, this is the obvious advantage of
deciding a case under the equivalence limb, sinegle judgment in its original formulation is not
required. Authors have proposed to put more emphasithe equivalence test. However, by
privileging the Consumeacquisin the application of the equivalence test, thetra character of this
rule is changed so as to include a value judgmentve have seen this value choice in favour of the
consumer is critical.

113 As an inspirational rather than rigorous pointe amay mention the distinction created by Rawls inTHieory of Justice.
He distinguishes between perfect, imperfect an@ puocedural justice, based on various constefiataf the existence
of a fair outcome and the corresponding procedurgsion of the fair outcome but no correspondingcpdure, and the
last in which the procedure itself constitutesfdieoutcome.

114 Prominently WARD, 751. 72
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Art. 6 Unfair
Terms Directive,
annulment action
arbitration award.

Art. 11(2)
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Directive.

Art. 6 Unfair
Terms Directive,

jurisdiction clause

Art. 6 Unfair
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enforcement
action arbitration
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National rule?

2 year
limitation
period under
French law.

Requirement
to plead
invalidity in
initial
submissions.

2 months
limitation
period under

Result:
Ex-officioYes
or No
Yes

Yes

Yes

Yes

Yes

Outcome: Yes.

No under
effectiveness,
yes under
equivalence.

Effectiveness Reasoning

Pure effectiveness

Effectiveness. Reference to Peterbroeck anxion
but not actively taken into account. Rule fails dgese
“expiry of a limitation period” [note generality of
claim.] is liable to “render application of the peotion
intended to be conferred on them by the Directive
excessively

difficult”. para 36.

Effectiveness points towards ex-officio applma
Then consideration of ‘efficient arbitration
proceedings’ argument is canceled out by estahlishi
requirement under the ‘equivalence limb’.
Effectiveness and equivalence reinforce each other.
Interesting: dual aim of Directive stressed.

Contextual/Balancing?

No

Peterbroeck mentioned, but
rationale of domestic legislation
not discussed.

Arguable. Efficiency of
arbitration proceedings is
extensively discussed but not
located in the national legal
system.

Van Schijndel mentioned by

“dual aim of ensuring both the creation of a common French government. ECJ

consumer credit market [...] and the protection of
consumers who avail themselves of such cteditm
of consumer protection under effectiveness.

Result is reached under effectiveness cornsglére
aim of the Directive.

Effectiveness failed for the first time to establguty

circumvents discussion by
denying issue was contained in
referred question. Therefore no
active use of the approach.
Arguably in para 34 ECJ briefly
discards the relevance of any
national law.

Yes, extensively on purpose of

on national Court to apply Consumer law. ECJ moveses judicata

to equivalence limb, equals Consumer provision to
national public policy. Result ex-officioapplication.
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