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Abstract
Private Military and Security Companies (PMSCs) usually provide specialized expertise or services of
a military or police nature, particularly high-tech intelligence, military training and support as well as
surveillance and protection to strategic installations, high-ranking officials and economic plants of
special importance. They are either hired by governments to supplement regular military forces or
employed by private corporations and firms. PMSCs’ activity can take place both in peacetime
(usually providing police and security services) and in time of war, frequently involving recourse to
armed force through the performance of typical conflict operations. It is thus evident how PMSCs
operations might affect the enjoyment of most human rights, the effectiveness of which is particularly
jeopardized in the course of armed conflicts or other situations of emergency, which represent the
typical contexts in which PMSCs operate. All human rights that are most in danger of being affected
by PMSCs are contemplated and protected by the relevant international law instruments. This general
report provides an overview of these instruments and tries to ascertain how relative obligations and
remedial processes can have an impact on the regulation of PMSCs and on their accountability for
human rights breaches. It examines universal instruments and the regional instruments that are in force
in Latin America, Africa and Asia, as well as the practice of the monitoring bodies established by such
instruments, with special attention on states’ positive obligations to make all reasonable efforts to
ensure that private actors, including PMSCs, do not cause human rights violations.

The Role of Human Rights in the Regulation of Private Military and Security Companies
General Report – Universal and Regional Instruments: Latin-America, Africa and Asia

FRANCESCO FRANCIONI* AND FEDERICO LENZERINI**

The purpose of this general report is to provide an overview of the international instruments applicable
to the protection of human rights with a view to ascertaining how relative obligations and remedial
processes may have an impact on the regulation of PMSCs and on their accountability in the event of
human rights violations. It includes universal instruments as well as the regional instruments that are
in force in Latin America, Africa and Asia. The human rights instruments at the European level are
examined in a separate contribution.*** This report examines the modus operandi of treaty bodies and
the jurisprudence of human rights courts, with a focus on states’ negative obligations to refrain from
conduct that will result in human rights violations, and on positive obligations to make all reasonable
efforts to ensure that private actors, including private military contractors, do not cause human rights
violations.

A. The Role and Position of PMSCs under International Law****
1. Private military and security companies (PMSCs) usually provide specialized expertise or services
of a military or police nature, either hired by governments in order to supplement regular military
forces or employed by private corporations and firms. PMSCs’ activity can take place both in
peacetime (usually providing police and security services, typically supplied by Private Security
Companies (PSCs)) and in the event of armed conflicts (including military activities – generally
involving Private Military Companies (PMCs) – but not excluding security services as well). For
the purposes of the present Report, no legal distinction will be made between PMCs and PSCs; as
a consequence, in the few cases in which the acronyms PMCs and PSCs will be used – in place of
the general acronym PMSCs – this will be done with an exclusively descriptive purpose, in order
to draw attention to the fact that the particular activities referred to in those specific cases are
usually carried out by a PMC rather than by a PSC, or vice versa.
2. In order to determine the legal status of PMSCs in international law – as well as the implications
attached to this status in terms of applicable rules and international responsibility – it is first
necessary to ascertain whether and to what extent they are suitable for inclusion within any
existing legal category already regulated by international rules. In this respect, the legal category
which seems prima facie to fit the characteristics of PMSCs is that of mercenaries, of which these
companies could be seen as a modern and managerially organized evolution. For a sort of
transitive property, a PMSC could be included within this category if and to the extent that its
employees can be considered mercenaries. According to Article 47 para. 2 of the First Protocol to
the 1949 Geneva Conventions on humanitarian law,1 a mercenary
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is any person who: (a) is specially recruited locally or abroad in order to fight in an armed
conflict; (b) does, in fact, take a direct part in the hostilities; (c) is motivated to take part in
the hostilities essentially by the desire for private gain and, in fact, is promised, by or on
behalf of a Party to the conflict, material compensation substantially in excess of that
promised or paid to combatants of similar ranks and functions in the armed forces of that
Party; (d) is neither a national of a Party to the conflict nor a resident of territory controlled
by a Party to the conflict; (e) is not a member of the armed forces of a Party to the conflict;
and (f) has not been sent by a State which is not a Party to the conflict on official duty as a
member of its armed forces.

3. The first preliminary observation to be raised with respect to this definition is that it is only
applicable to persons operating in the context of armed conflicts. All PMSCs operating in
peacetime are therefore not mercenaries. The supposed coincidence between PMSCs and
mercenaries may thus be only hypothesized for those companies operating in the context of armed
conflicts. In addition, as Protocol I of 1977 is only applicable to international armed conflicts, and
no correspondent provision on mercenaries is contemplated by the Second Protocol dealing with
non-international conflicts,2 the scope of application of the said coincidence should be further
restricted to the context of international wars only. Even in this context, the equalization of
PMSCs and mercenaries is in principle not convincing. In fact, while the requisites listed in letters
(a), (b), (c), (e) and (f) of the provision just reproduced are in principle satisfied by PMSCs, the
same cannot usually be said with respect to letter (d), as in most cases States employ PMSCs
which are their own nationals.3 Further, this conclusion does not change substantially according to
the 1989 United Nations Convention against the Recruitment, Use, Financing and Training of
Mercenaries (UN Convention against Mercenarism)4 as well as to the 1972 OAU Convention for
the Elimination of Mercenaries in Africa (OAU Convention against mercenarism), both including
the requirement sub letter (d) above among the requisites to be satisfied for a person to be
considered a mercenary.
4. In sum, only in a residual number of cases may a PMSC be considered to fulfil the requirements
for being considered a mercenary company, i.e., when it is acting in the context of an international
armed conflict and it is neither a national of a Party to the conflict nor a resident of a territory
controlled by a Party to the conflict. In this case – and only in this case – can a PMSC be
considered an “unlawful combatant” which, pursuant to Article 47 para. 1 Protocol I 1977, “shall
not have the right to be […] combatant[s] or […] prisoners of war”.5 The area of coincidence
between PMSCs and mercenaries is slightly broader in the context of the situations falling within
the scope of application of the UN Convention against Mercenarism, Article 1 para. 2 of which
includes within the concept of mercenary, “any person who, in [whatever] situation: (a) Is
specially recruited locally or abroad for the purpose of participating in a concerted act of violence
aimed at: (i) Overthrowing a Government or otherwise undermining the constitutional order of a
State; or (ii) Undermining the territorial integrity of a State […]”. The 1989 Convention, therefore,
subsumes within the concept of mercenaries also those PMSCs which – outside an international
armed conflict – are acting for these purposes. However, the concrete impact of this provision in
the real world is quite limited, as the condition that, in order to be considered mercenaries, the
persons concerned are neither nationals nor residents of the State against which their acts are
directed is in any case to be met; in addition, only thirty-two countries have so far ratified the UN
Convention against Mercenarism.6
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See the list of PMSCs and their portfolio included in “Private military company”,
<http://en.wikipedia.org/wiki/Private_military_company> (last visited on 21 February 2009).

Wikipedia,

at

U.N. Doc. A/RES/44/34 of 4 December 1989.
The same principle is also expressed by Article 3 of the OAU Convention against mercenarism.
See <http://www.icrc.org/ihl.nsf/WebSign?ReadForm&id=530&ps=P> (last visited on 21 February 2009). The ratifying
countries are: Azerbaijan, Barbados, Belarus, Belgium, Cameroon, Costa Rica, Croatia, Cuba, Cyprus, Georgia, Guinea,
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5. In the event that, as explained above, a PMSC passes the required test for being subsumed within
the scope of the concept of mercenary, it – as a single entity – and its employees, in their personal
capacity, are considered accountable for violations of internationally recognized human rights
irrespective of whether their action takes place in peacetime or in the context of an armed conflict.
In fact, PMSCs’ employees do not benefit from the exemptions from responsibility for warring
acts provided for lawful combatants involved in the fights under international humanitarian law. It
is also to be noted that – in the same situation – all States that are parties to either the UN
Convention against Mercenarism7 or the OAU Convention against mercenarism8 are under the
international obligations not to hire PMSCs, as these two conventions expressly prohibit
recruitment, use, financing or training of mercenaries.9 In the remaining cases the necessity of
ascertaining whether and to what extent human rights rules or international humanitarian law are
applicable to the activities of PMSCs arises. In reality – as previously emphasized – the cases in
which PMSCs do not satisfy the conditions for being considered mercenaries are the
overwhelming majority. In general terms, therefore, PMSCs are to be considered a legal subject
that is clearly distinct from mercenaries (although overlapping with them in a limited number of
cases), thus deserving separate doctrinal evaluation as well as specific legal regulation. In light of
this need, the purpose of this Report is to investigate the role of human rights in the specific
context of PMSCs operations.10
6. In terms of international responsibility, the activity of PMSCs potentially concerns five different
levels of responsibility, concerning respectively the PMSCs as single entities, their employees in
their individual capacity, the State(s) which benefit(s) of their services (hiring State(s)), the
territorial State – if different from the latter –, as well as their “home State”. With respect to the
profile of “direct responsibility” of PMSCs – which would be particularly useful when host States
are practically unable to control their activities – the main problem rests in ascertaining whether
and to what extent these companies may be considered holders of legal obligations pursuant to
international law. This issue will be the object of a specific contribution included in the present
research.11
7. As for individual responsibility, there is no reasonable doubt that PMSCs employees are to be
considered responsible in their personal capacity for any act reaching the threshold of a crime
against the peace and security of mankind (including, inter alia, torture, rape, enslavement, etc.),
being therefore subjected, inter alia, to the application of the principle of universality of
(Contd.)
Honduras, Italy, Liberia, Libya, Maldives, Mali, Mauritania, Moldova, New Zealand, Peru, Qatar, Saudi Arabia, Senegal,
Seychelles, Suriname, Syria, Togo, Turkmenistan, Ukraine, Uruguay, Uzbekistan.
7
8

See previous note.
The twenty-four States parties to the OAU Convention against mercenarism are currently: Benin, Burkina Faso, Cameroon,
Congo, Democratic Republic of Congo, Egypt, Equatorial Guinea, Ethiopia, Ghana, Guinea, Lesotho, Liberia, Mali,
Niger, Nigeria, Rwanda, Senegal, Seychelles, Sudan, Tanzania, Togo, Tunisia, Zambia, Zimbabwe. See
<http://www.africaunion.org/Official_documents/Treaties_%20Conventions_%20Protocols/List/ELIMINATION%20%20MERCENARISM
%20IN%20AFRICA.pdf> (last visited on 21 February 2009).
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Article 1 para. 1 of the OAU Convention against mercenarism is even more detailed, as it affirms that “[t]he crime of
mercenarism is committed by the individual, group or association, representatives of a State and the State itself with the
aim of opposing by armed violence a process of self-determination or the territorial integrity of another State that
practices any of the following acts: a) Shelters, organises, finances, assists, equips, trains, promotes, supports or in any
manner employs armed forces partially or wholly consisting of persons who are not nationals of the country where they
are going to act, for personal gain, material or otherwise; b) Enlists, enrols or tries to enrol in the said forces; c) Allows
the activities mentioned in paragraph (a) to be carried out in any territory under its jurisdiction or in any place under its
control or affords facilities for transit, transport or other operations of the above mentioned forces”.
With respect to the relationship between human rights and international humanitarian law see the contribution by F.
LENZERINI, “The Interface of Human Rights Law and International Humanitarian Law in the Regulation of Private
Military and Security Companies”.
See the contribution by S. MACLEOD and O. QUIRICO, “International Initiatives for Holding Corporations to Account and
their Viability with regard to PSMCs”.
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jurisdiction as well as – for the acts perpetrated in the territorial context to which it extends – to
the jurisdiction of the International Criminal Court (ICC).12
8. With respect to the third profile of responsibility, when and to the extent that PMSCs operate in
the service of a government, their activities are certainly suited to generating the responsibility of
the State concerned, as they are “empowered by the […] State to exercise elements of the
governmental authority”.13 For this reason, pursuant to the rule of general international law
codified by Article 5 of the Articles on Responsibility of States for Internationally Wrongful Acts
(ILC’s Articles) – which were adopted in second reading by the International Law Commission in
2001 and “noted” by the U.N. General Assembly in 2002 – each action they perform is to “be
considered an act of the State under international law”. Even if one would not be in agreement
with the characterization of PMSCs as entities exercising elements of the governmental authority,
they should at least be considered entities acting “on the instructions of, or under the direction or
control of” the State at the service of which they operate, which would be in any case responsible
in light of the rule of customary international law embodied by Article 8 of the ILC’s Articles. The
fourth profile of responsibility concerns the national State governing the territory in which a
PMSC operates when it is different from the hiring State; in this respect, a number of factors must
be considered, which will be carefully addressed in a specific contribution pertaining to the
present research.14
9. Finally, the responsibility of the State of origin of PMSCs may arise, particularly since in the real
world such a State might be the only one that is effectively capable of controlling the activity of its
own national PMSCs. Also this issue will be distinctively addressed in a specific contribution
included in the present research.15
10. On the other hand, however, the characterization of PMSCs as de facto State organs or as entities
operating on the instructions of, or under the direction or control of the State would exclude
responsibility – of both the State and the PMSC as such – for any human rights breaches occurring
during situations of emergency in which lawful derogation of human rights standards operates
according to the conditions established by most relevant international treaties.16 This exemption
from responsibility is in any event excluded for breaches of human rights which are considered
absolutely non-derogable, such as arbitrary deprivation of life, torture or cruel, inhuman or
degrading treatment or punishment, enslavement and application of ex post facto criminal laws.

B. Specific Human Rights Potentially Affected by PMSCs Operations
11. PMSCs are specialized companies providing high-tech intelligence, training and support of a
military character as well as surveillance and protection to strategic installations, high-ranking
officials and economic plants of special importance (such as oil platforms). They often perform

12

13

14
15

16

The problem of whether or not the employees of PMSCs may be considered as acting in an official capacity is absolutely
irrelevant with respect to the competence of the ICC, as – pursuant to Article 27 of the Statute of the Court – it “shall
apply equally to all persons without any distinction based on official capacity” (para. 1) and “[i]mmunities or special
procedural rules which may attach to the official capacity of a person, whether under national or international law, shall
not bar the Court from exercising its jurisdiction over such a person” (para. 2). On the issue of responsibility of PMSCs
personnel see the contribution by MACLEOD and QUIRICO cited in the previous note.
See International Law Commission’s (ILC) Articles on “Responsibility of States for Internationally Wrongful Acts”, 2001
(“noted” by the U.N. General Assembly in 2002; see Doc. A/RES/56/83 of 28 January 2002), available at
<http://untreaty.un.org/ilc/texts/instruments/english/draft%20articles/9_6_2001.pdf> ((last visited on 21 February 2009),
Article 5. See, on this subject, the contribution by C. HOPPE, “Positive Obligations of the Hiring State for Human Rights
Violations Arising in Connection with the Provision of Coercive Services by a PMSC”.
See the contribution by C. BAKKER, “Positive Human Rights Obligations of the Host State of PMSCs”.
See the contribution by F. FRANCIONI, “The Responsibility of the PMSC’s Home State for Human Rights Violations
Arising from the Export of Military and Security Services”.
Article 4 ICCPR; Article 15 ECHR; Article 27 IACHR.
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conflict activities, especially in particularly dangerous zones that would be hardly practicable by
conventional armed forces. Their activity has increased exponentially in most recent years –
especially in the context of the military operations carried out by the United States – due to their
growing specialization as well as to the contextual decrease of military support by Western allies.
Therefore, the activity of PMSCs usually involves recourse to armed force, through the
performance of typical conflict operations. It is thus self-evident how PMSCs operations might
affect the enjoyment of most human rights, the effectiveness of which is usually jeopardized in the
course of armed conflicts. Not only human rights of individual character, but also collective rights
are threatened by PMSCs operations. All human rights that are most in danger of being affected by
PMSCs are contemplated and protected by all the relevant international instruments that will be
examined in details in the following sections. In this Section, a general preliminary evaluation of
these rights is being developed in order to clarify, in particular, to which extent they are suitable of
being affected – in practice – by PMSCs operations.
a) Right to Life
12. As emphasized by the Human Rights Committee, the right to life “is the supreme right from which
no derogation is permitted even in time of public emergency which threatens the life of the
nation”.17 While it was proclaimed with respect to the 1966 International Covenant on Civil and
Political Rights (ICCPR),18 this principle also applies to any other international regime dealing
with human rights, including customary international law. At the same time, respect for the right
to life obviously constitutes an essential prerequisite for making the enjoyment of all other human
rights possible.
13. Arbitrary deprivation of life is therefore prohibited under any circumstance, with no derogation
possible. To ascertain the extent to which PMSCs and their employees are to be considered
responsible for the breach of the right, it is therefore necessary to investigate a contrarii the
conditions that are to be satisfied in order for such an action to be considered non-arbitrary. First,
deprivation of life is in principle to be considered non-arbitrary – thus legitimate – when it is the
result of the execution of capital punishment sentenced by a final judgement, rendered by a
competent court, at the end of a trial in which all procedural rights of the accused have been
granted, and only in those States that are not bound by any international treaty to abolish the death
penalty.19 This eventuality, however, is in principle not pertinent to PMSCs operations, as they do
not usually include the performance of judiciary competences. Deprivation of life is also nonarbitrary when it is committed for reasons of self-defence, used by a person in order to prevent the
loss of his/her/another’s life. This situation is possible in the context of PMSCs operations.
However, self-defence may only be considered legal when the principle of proportionality is
respected, i.e., when the only possible means for preventing a loss of life consists in taking the life
of the offender. For this reason, a breach of the right to life will occur each time that this condition
is not met. A third situation in which taking of life is not arbitrary occurs in the event of armed
conflict, to the extent that lethal force is used by lawful combatants as an indispensable means to
achieve the goals pursued through the conflict. This is also a typical situation involved in the
exercise of PMSCs operations, which, however, does not cover the (few) cases in which these

17

18
19

See Human Rights Committe, General Comment No. 06: The right to life (art. 6), 1982, available at
<http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/84ab9690ccd81fc7c12563ed0046fae3?Opendocument> (last visited on 21
February 2009), para. 1.
999 UNTS 171.
For example, death penalty is today prohibited by Protocol No. 6 to the Convention for the Protection of Human Rights
and Fundamental Freedoms concerning the abolition of the death penalty, 1983, CETS No. 114, which has been ratified
by all members of the Council of Europe, with the only exception of Russia (see
<http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=114&CM=8&DF=6/1/2009&CL=ENG>, last visited
on 31 May 2009).
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companies are to be considered mercenaries, since in these instances their employees are unlawful
combatants, to whom international humanitarian law is not applicable.
14. In sum, the taking of someone’s life by a PMSCs employee constitutes a breach of the right to life
in all circumstances except when it is justified on grounds of self-defence or when – in the event
of armed conflict – such an employee may be considered a lawful combatant using lethal force in
the context of a fight within the limits allowed by international humanitarian law. In practice, most
cases of unlawful deprivation of life by PMSCs take place in the form of extrajudicial
executions.20
b) Freedom from Torture and Cruel, Inhuman or Degrading Treatment
15. In principle, myriad acts might be perpetrated by PMSCs which reach the threshold of cruel,
inhuman or degrading treatment or even torture. When this happens, a breach of the prohibition of
such treatments inevitably occurs, as the prohibition in point is not subject to derogation on any
grounds, irrespective of whether it takes place in peacetime or in the event of armed conflict. The
prohibition of torture and cruel, inhuman or degrading treatment or punishment corresponds in
fact to a rule of jus cogens and no derogation to it is possible in time of emergency pursuant to
relevant international instruments.21
c) Right to Physical and Mental Health
16. The right to physical and mental health partially overlaps with the prohibition of torture and cruel,
inhuman or degrading treatment, as these treatments inevitably jeopardize the physical and/or
mental health of the victim. A distinctive right to health is in fact expressly contemplated neither
by the ICCPR nor by the European Convention on Human Rights (ECHR),22 while the American
Convention on Human Rights (ACHR), at Article 5, subsumes the right to “physical, mental, and
moral integrity” – together with the prohibition of torture or cruel, inhuman, or degrading
punishment or treatment – within the provision concerning the “right to humane treatment”, which
may not be the object of any suspension or derogation even in “time of war, public danger, or
other emergency that threatens the independence or security of a State Party”, pursuant to Article
27 para. 2. The right to the enjoyment of the highest attainable standard of physical and mental
health is instead expressly contemplated – as a social right – by Article 12 of the International
Covenant on Economic, Social and Cultural Rights (ICESCR),23 Article 5(e)(iv) of the 1965
International Convention on the Elimination of All Forms of Racial Discrimination (Racial
Discrimination Convention),24 Article 12 of the 1979 Convention on the Elimination of All Forms
of Racial Discrimination against Women (CEDAW),25 Article 24 of the 1989 Convention of the
Rights of the Child (CRC),26 as well as by Article 16 of the African Charter on Human and
Peoples’ Rights (ACHPR).27
17. In general terms, however, these provisions conceive of the right in question in terms of a right of
access to healthcare, particularly through the national sanitary services, in order that all the sectors
of the civil society (including the most vulnerable and disadvantaged groups) are ensured this
access on an equitable basis. In this respect, PMSCs operations are apparently unlikely to interfere
with the realization of this right. This conclusion, however, is to be revisited in consideration of
20
21
22
23
24
25
26
27

See infra, particularly para. 105.
See, e.g., Article 4 ICCPR; Article 15 ECHR; Article 27 IACHR.
Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November 1950, CETS No. 5.
993 UNTS 3.
U.N. G.A. res. 2106 (XX) of 21 December 1965.
660 UNTS 195.
U.N. G.A. res. 44/25 of 20 November 1989.
21 ILM 58 (1982).
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the broad meaning accorded to the right to health by the “quasi-judicial” bodies entrusted with
controlling the implementation of the relevant international instruments, particularly the
Committee on Economic, Social and Cultural Rights and the African Commission on Human and
Peoples’ Rights (hereinafter: African Commission). In its General Comment No. 14 (2000) on
Article 12 ICESCR,28 the Committee on Economic, Social and Cultural Rights considered the
right to health to extend “not only to timely and appropriate health care but also to the underlying
determinants of health, such as access to safe and potable water and adequate sanitation, an
adequate supply of safe food, nutrition and housing, healthy occupational and environmental
conditions, and access to health-related education and information, including on sexual and
reproductive health”;29 States should consequently “refrain from unlawfully polluting air, water
and soil, e.g., through industrial waste from State-owned facilities, from using or testing nuclear,
biological or chemical weapons if such testing results in the release of substances harmful to
human health, and from limiting access to health services as a punitive measure, e.g., during
armed conflicts in violation of international humanitarian law”.30 Under this perspective, PMSCs
operations might well interfere with the enjoyment of the right to health, as the types of
interferences to the right to health listed by the Committee – or at least part of them – might
certainly be committed these companies in carrying out their usual mandate. This is even clearer if
one takes a look at the practice of the African Commission. In particular, in the renowned Ogoni
case, the government of Nigeria had been involved in oil production through the State oil
company in the lands of the Ogoni people – a local indigenous group – leading to environmental
degradation and serious health problems for the members of the group resulting from
environmental contamination in those land. As the operation of the project of oil exploitation was
(peacefully) opposed by the Ogoni people, the Nigerian government ended those protests through
military force, including (but not limiting to) destruction and burning of several Ogoni villages.
The Commission found that, due to this behaviour, Nigeria had breached, inter alia, Article 16
ACHPR.31 In this respect, it is easy to note that a decisive role in producing this violation was
played by the Nigerian security forces, which in the specific case carried out operations (i.e.,
“protection” of State investments against possible interference or “boycott”) that may be part of
the usual mandate of PMSCs. Therefore, when performing activities of this kind, PMSCs might
interfere with the realization and enjoyment of the right to health, even in the cases in which this
right does not overlap with the prohibition of torture and cruel, inhuman or degrading treatment.
d) Freedom from Enslavement and Forced Labour
18. In practice, the exercise of an element of State sovereignty by PMSCs may well result in the
imposition on persons external to the company of forcible conditions of works which may reach
the threshold of forced or bonded labour. This practice is prohibited by most international
instruments generally dealing with human rights, as well as by two specific ILO conventions on
the subject.32 Ordinarily, subjection of a person by a PMSC to a practice amounting to forced
labour is thus to be considered a violation of internationally recognized human rights. However,
exceptions are possible in which the imposition of forcible conditions of work does not amount to
a breach of international law, i.e., when forced labour is imposed – by the competent
governmental authority (which may be represented by a PMSC when authority has been delegated
28

29
30
31

32

See General Comment No. 14 (2000), “The right to the highest attainable standard of health” (article 12 of the
International Covenant on Economic, Social and Cultural Rights), U.N. Doc. E/C.12/2000/4 of 11 August 2000.
See para. 11.
See para. 34.
See Communication No. 155/96, The Social and Economic Rights Action Center and the Center for Economic and Social
Rights v. Nigeria, 2001, 2001 AHRLR 60.
See Convention No. 29 concerning Forced or Compulsory Labour (1930) and Convention No. 105 concerning the
Abolition of Forced Labour (1957), both available at <http://www.ilo.org/ilolex/english/convdisp1.htm> (last visited on
22 February 2009).
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by the State) – during an armed conflict or in other situations of emergency, pursuant to the
relevant international instruments.33 In any case, any authority representing a State party to the
ILO Convention No. 29 (1930) that is competent to exact forced or compulsory labour must
ensure that “the work to be done or the service to be rendered is of important direct interest for the
community called upon to do work or render the service”, is of “imminent necessity”, that is
impossible “to obtain voluntary labour for carrying out” the work needed as well as that “the work
or service will not lay too heavy a burden” upon the population.34
19. The applicability of whatever exemption to the prohibition of forced labour is in any case
excluded when forced labour deteriorates into conditions analogous to slavery; enslavement,
servitude and other institutions and practices analogous to slavery are in fact prohibited by a
provision of customary international law of peremptory character, and the possibility of any
derogation to this prohibition is categorically excluded by relevant international instruments. The
distinction between slavery and forced labour is however quite fuzzy, and it is virtually impossible
to precisely define the exact line of demarcation between them in terms of legal categorization.
Therefore, the question whether a situation of forced labour has actually deteriorated into slavery
is to be resolved on a case-by-case basis, through a practical assessment aimed at establishing
whether the specific situation under examination – taking into account all the factual elements by
which it is characterized – is confined within the exclusive realm of forcible exploitation of the
work of others or, on the contrary, reaches the threshold of the exercise of “any or all of the
powers attaching to the right of ownership” over the victim, pursuant to the definition of slavery
proclaimed by relevant treaties35 and also accepted by customary international law.36
e) Freedom from Racial Discrimination and Apartheid
20. In addition to the cases in which racial discrimination or apartheid are practiced deliberately,37 the
right to be treated without discrimination is breached each time that the majority of internationally
recognized human rights are applied in a discriminatory manner, i.e., distinctly among different
groups on grounds of “race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status”.38 In concrete terms, pursuant to Article 5 of the 1965
U.N. International Convention on the Elimination of All Forms of Racial Discrimination, the
prohibition of racial discrimination implies that the right of everyone to equality before the law –
“without distinction as to race, colour, or national or ethnic origin” – is guaranteed with respect to
a huge list of rights, including: the right to security of person and protection by the State against
violence or bodily harm; the right to freedom of movement and residence; the right to leave any
country and to return to one’s own country; the right to property; the right to freedom of thought,
conscience and religion; the right to freedom of opinion and expression; the right to freedom of
peaceful assembly and association; the right to housing; the right to equal participation in cultural
activities; the right of access to any place or service intended for use by the general public (such as
transport hotels, restaurants, cafes, theatres and parks). In this respect, each time that a PMSC
33
34
35

36

37

38

See, e.g., Article 2(d) of ILO Convention No. 29 (1930).
See Article 9.
According to Article 1 of the 1926 Slavery Convention (60 LNTS 253), “[s]lavery is the status or condition of a person
over whom any or all of the powers attaching to the right of ownership are exercised”. This definition is confirmed by
Article 7 of the 1956 Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and
Practices Similar to Slavery (226 UNTS 3), as well as by Article 7 of the 1998 Rome Statute of the International Criminal
Court (2187 UNTS 90).
See F. LENZERINI, “La definizione internazionale di schiavitù secondo il Tribunale per la Ex-Iugoslavia: un caso di osmosi
tra consuetudine e norme convenzionali”, 84 Rivista di Diritto Internazionale, 2001, p. 1026 ff.
Racial discrimination or apartheid are specifically addressed by, respectively, the 1965 International Convention on the
Elimination of All Forms of Racial Discrimination (660 UNTS 195) and the 1973 International Convention on the
Suppression and Punishment of the Crime of Apartheid (1015 UNTS 243).
See Article 2 para. 1 ICCPR.
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gives rise to a restriction of whatever of these rights on one of the grounds listed supra – e.g., to
the prejudice of a racial or political group hostile to the national government – a breach of the
prohibition of racial discrimination occurs.
f) Right to Liberty and to Security of the Person
21. International human rights instruments usually refer the right to the security of the person to the
situations of arrest and detention, in conjunction with the right to liberty.39 Violations of this right
may well be committed by PMSCs, especially when they are entrusted with the duty of providing
police services. One may reasonably assert that, when a measure of deprivation of liberty is
carried out by a PMSC, its possible arbitrariness is even more likely than when it is executed by a
“regular” State officer, as the presence of all the necessary guarantees in order for this measure to
be lawful may hardly be granted by a private operator which – while authorized to exercise such
power – is usually disconnected with the ordinary State authorities entrusted by law to ensure
respect for these guarantees. So, for instance, PMSC operators may lack the necessary legal
expertise in order to grant that deprivation of liberty takes place “in accordance with such
procedure[s] as are established by law”;40 also, modalities of PMSCs operations may prevent that
the arrested person is brought “promptly before a judge or other officer authorized by law to
exercise judicial power”;41 the same can be said with respect to the right of the arrested person that
lawfulness of his/her deprivation of liberty is scrutinized by a court with the competence of
“order[ing] his[/her] release if the detention is not lawful”,42 or with respect to the requirement that
“[p]re-trial detention should be an exception and as short as possible”.43
g) Right to Judicial Protection
22. Access to justice is an essential requirement in order to ensure effectiveness of all human rights.
These rights may in fact be considered “effectively enjoyable” only whether and to the extent that
an efficient remedy is available allowing victims to obtain redress in the event of them being
breached. The key role of judicial protection in the architecture of human rights is confirmed by
Article 27 para. 2 ACHR, according to which not only certain basic “primary rights” (including,
inter alia, right to life, right to humane treatment and freedom from slavery) are to be considered
absolutely non-derogable even in “time of war, public danger, or other emergency that threatens
the independence or security of a State”,44 but the same applies to “the judicial guarantees
essential for the protection of such rights”45 as well. This position has also been shared by the
Human Rights Committee in its General Comment on states of emergency, in which the
Committee stressed that
the Covenant requires a State party […] to provide remedies for any violation of the
provisions of the Covenant. This clause is not mentioned in the list of non-derogable
provisions in article 4, paragraph 2, but it constitutes a treaty obligation inherent in the
Covenant as a whole. Even if a State party, during a state of emergency, and to the extent
that such measures are strictly required by the exigencies of the situation, may introduce
adjustments to the practical functioning of its procedures governing judicial or other
39
40
41
42
43

44
45

See, e.g., Article 9 ICCPR.
See, e.g., Article 9 para. 1 ICCPR.
Ibid.
See, e.g., Article 9 para. 4 ICCPR.
See Human Rights Committee, General Comment No. 8, “Right to liberty and security of persons” (Article 9), 1982,
available at <http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/f4253f9572cd4700c12563ed00483bec?Opendocument> (last
visited on 22 February 2009), para. 3.
See Article 27 para. 1 ACHR.
Emphasis added.
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remedies, the State party must comply with the fundamental obligation […] to provide a
remedy that is effective.46

23. The right to judicial protection includes, inter alia, the right to have access to an effective remedy
in favour of victims to vindicate breaches of recognized human rights as well as the right of any
person imprisoned, detained or charged with a criminal offence to be informed in a language
which he/she understands of the charge imputed to him/her and to be tried without delay before an
impartial judge. It is evident how these requirements may be infringed by PMSCs. This might
happen in the event that these companies exercise coercive functions where persons are arrested
and/or detained for military or security reasons without being provided with adequate information
and/or without being promptly brought before an impartial judge. At the same time, unlawful
arrest and detention of a person by a PMSC – leading in itself to a violation of the right to personal
liberty – may also imply the “additional” breach of the right to judicial protection, when prolonged
detention prevents the victim from the opportunity of having access to a remedy against his/her
arbitrary arrest.
h) Freedom of Expression
24. In the context of PMSC operations, violation of freedom of expression will take place in the same
situations in which a breach of the right to liberty and to security of the person occurs. Unlawful
arrest and/or detention of a person may in fact be determined by the will of preventing him/her
from expressing his/her opinions, in the event that they are perceived by the authorities as
fomenters of anti-governmental feelings. In such a context, a “multiple” human rights breach takes
place, as unlawful arrest and/or detention implies that both the right to liberty and to security of
the person and freedom of expression are violated.
i)

Freedom of Thought and Religion

25. There are at least two prerogatives arising from the right to freedom of thought and religion that
might be affected by PMCs. First, the right in point may be infringed by these companies to the
same extent of freedom of expression, when a person (including an individual belonging to a
religious minority) is arrested or detained for a religious reason; in these cases, religion-based
persecution adds to unlawful arrest and/or detention. The other case takes place when a person is
prevented – by means of the use of coercive powers by PMSCs – from the opportunity to exercise
or manifest his/her belief individually and/or in community.47 Relevant instruments generally
allow restrictions on the freedom to manifest religion or belief, on the condition that such
restrictions are prescribed by law and are necessary to protect public values like national safety,
public order, public health or morals, or the rights and freedoms of others. However, as affirmed
by the Human Rights Committee, “[l]imitations may be applied only for those purposes for which
46

47

See Human Rights Committee, General Comment No. 29, “States of Emergency” (Article 4), 1982, U.N. Doc.
CCPR/C/21/Rev.1/Add.11 of 31 August 2001, para. 14.
According to the Human Rights Committee, “[t]he freedom to manifest religion or belief in worship, observance, practice
and teaching encompasses a broad range of acts. The concept of worship extends to ritual and ceremonial acts giving
direct expression to belief, as well as various practices integral to such acts, including the building of places of worship,
the use of ritual formulae and objects, the display of symbols, and the observance of holidays and days of rest. The
observance and practice of religion or belief may include not only ceremonial acts but also such customs as the
observance of dietary regulations, the wearing of distinctive clothing or headcoverings, participation in rituals associated
with certain stages of life, and the use of a particular language customarily spoken by a group. In addition, the practice
and teaching of religion or belief includes acts integral to the conduct by religious groups of their basic affairs, such as
the freedom to choose their religious leaders, priests and teachers, the freedom to establish seminaries or religious schools
and the freedom to prepare and distribute religious texts or publications”. See General Comment No. 22, “The right to
freedom
of
thought,
conscience
and
religion”
(Art.
18),
1993,
available
at
<http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/9a30112c27d1167cc12563ed004d8f15?Opendocument> (last visited on 22
February 2009), para. 4.
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they were prescribed and must be directly related and proportionate to the specific need for which
they are predicated”.48 In addition, “[r]estrictions may not be imposed for discriminatory purposes
or applied in a discriminatory manner”.49
j) Freedom of Movement
26. In performing their usual military and police activities, PMSCs may easily interfere with the
enjoyment of the right to freedom of movement. This may happen not only in the form of
restrictions to the most apparent prerogative attached to the right in point, i.e., to move freely in
the territory of the country. Other instances leading to a breach of the freedom of movement may
happen, e.g., when a PSC performs an activity of border control, and arbitrarily prevents a person
from exercising the right of leaving the country or even the inherent right of a citizen who is
abroad to re-enter his/her country.
27. However, when and to the extent that PMSCs act under the State authority – thus taking the
position of governmental officials – they may benefit of the exemptions of responsibility when the
restrictions contemplated by the pertinent treaties with respect to the right in point are applied,50
provided that the conditions for these restrictions to be lawful are met. In particular, any restriction
must be provided by law and grounded on the necessity to protect collective values like national
security, ordre public, public health, public morality or the right and freedoms of others.51 In
addition, restrictions “must not impair the essence of the right […] [and] conform to the principle
of proportionality”, in the sense that “they must be the least intrusive instrument amongst those
which might achieve the desired result […] [and] proportionate to the interest to be protected”.52
k) Freedom of Association
28. PMSCs’ coercive functions might well interfere with the enjoyment of the right to freedom of
association, as it is usually exercised by people in a democratic society. Like freedom of
movement, also the right in point is subject to restrictions, which, however, must be justified by
the need to safeguard national security or public safety, public order, public health or morals or the
rights and freedoms of others. In this respect, the same restrictive criteria that are necessary in
order to ensure lawfulness of restrictions to freedom of movement may be considered applicable
to freedom of association as well.
l)

Right to Private and Family Life

29. International jurisprudence and “para-jurisprudential” practice has recognized a broad scope of
operation for the right to private and family life, which has been translated into a wide range of
specific prerogatives, the respect for which is essential in order to ensure proper enjoyment of the
right in point. These include, inter alia, the right not to be separated from the members of one’s

48
49
50

51
52

Ibid., para. 8.
Ibid.
For example, according to Article 12 para. 3 ICCPR, freedom of movement “shall not be subject to any restrictions except
those which are provided by law, are necessary to protect national security, public order (ordre public), public health or
morals or the rights and freedoms of others, and are consistent with the other rights recognized in the present Covenant”;
a similar provision is contemplated by Article 2 para. 3 of the Protocol No. 4 to the Convention for the Protection of
Human Rights and Fundamental Freedoms, securing certain rights and freedoms other than those already included in
the Convention and in the first Protocol thereto, CETS No. 46.
See, in addition the provisions cited in the previous note, Article 22 ACHR and Article 12 ACHPR.
See Human Rights Committee, General Comment No. 27, “Freedom of Movement” (Article 12), U.N. Doc.
CCPR/C/21/Rev.1/Add.9 of 2 November 1999, para. 13 f.
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family,53 the right to shelter,54 the right of detained persons to communicate with their relatives,55
as well as the right that living conditions in the area where the family house is located are not
deteriorated by polluting emissions originating from industrial activities.56 Given this broad range
of ways in which private and family life may be breached, the right under discussion is
particularly threatened by PMSCs operations, especially because they often operate in situations in
which – due to war or political instability – legal guarantees are weaker than usual. So, for
instance, in a number of cases characterized by frequent arbitrary arrest and detention performed
by military authorities – justified by the State concerned through relying on the situation of
emergency faced by the country – the African Commission has found a violation of the State
obligation to protect the family57 arising from the lack of communication between detained
persons and their families. Also, in another case the Commission held that the “State’s obligation
to respect housing rights [resulting from the obligation to ensure family protection] requires it, and
thereby all of its organs and agents, to abstain from carrying out, sponsoring or tolerating any
practice, policy or legal measure violating the integrity of the individual or infringing on his or her
freedom to use those material or other resources available to them in a way they find most
appropriate to satisfy individual, family, household or community housing needs”.58 With respect
to the right to privacy in particular, it might easily be breached by a number of activities typically
carried out by PSCs. For example, according to the Human Rights Committee, “[s]urveillance,
whether electronic or otherwise, interceptions of telephonic, telegraphic and other forms of
communication, wire-tapping and recording of conversations should be prohibited”;59 also,
“gathering and holding of personal information on computers, data banks and other devices,
whether by public authorities or private individuals or bodies, must be regulated by law”.60
Violation of these requirements is highly probable in the context of PSCs operations.
30. Alike other rights previously examined, the right to private and family life might be the object of
restrictions, in accordance with the law, when limitations are necessary for national security,
public order, for the protection of health and morals and for the protection of the rights and
freedoms of others. As usually, lawfulness of these restrictions is to be evaluated according to the
restrictive approach described supra; with particular respect to the right in point, as interference to
private and family life must not be “arbitrary”, “even interference provided for by law should be in
accordance with the provisions, aims and objectives of the Covenant and should be, in any event,
reasonable in the particular circumstances”.61
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See, among the innumerable relevant decisions, European Court of Human Rights, Case of Mubilanzila Mayeka and
Kaniki Mitunga v. Belgium, Appl. No. 13178/03, judgement of 12 October 2006.
See, e.g., African Commission of Human and Peoples’ Rights, The Social and Economic Rights Action Center and the
Center for Economic and Social Rights v. Nigeria, cit., para. 60 ff.
See, for instance, African Commission of Human and Peoples’ Rights, Article 19 v. The State of Eritrea, 2007, 2007
AHRLR 73, para. 102.
See, e.g., European Court of Human Rights, Case of Guerra and Others v. Italy, Appl. No. 14967/89, judgement of 19
February 1998.
See Article 18 ACHPR.
See The Social and Economic Rights Action Center and the Center for Economic and Social Rights v. Nigeria, cit., para.
61.
See Human Rights Committee, General Comment No. 16, “The right to respect of privacy, family, home and
correspondence, and protection of honour and reputation” (Article 17), 1988, available at
<http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/23378a8724595410c12563ed004aeecd?Opendocument> (last visited on 22
February 2009), para. 8.
Ibid., para. 10.
Ibid., para. 4.
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m) Right to Property
31. The right to the use and enjoyment of one’s own property may be easily breached by PMSCs’
operations. This may happen, for example, when private property is seized by one of such
companies for military or security reasons, or in any other case when – for whatever reason – a
person is prevented by a PMSC from enjoy his/her possessions. However, restrictions of private
property rights arising from PMSCs’ activities may be lawful when the company concerned acts
on behalf of the State and the possibility of applying these restrictions is provided by law for the
general interest of the society.
32. On the other hand, the scope of the right to property is not confined to private property rights as
conceived in Western legal orders. Certain forms of collective possession are also to be considered
included within such a scope, although – being the right to property of individual nature – they
have to be separated into a number of individual rights corresponding to the sum of persons
sharing the collective prerogative in point. This applies in particular to possession of ancestral
lands by indigenous peoples; in this respect, the Inter-American Court of Human Rights held that
[t]hrough an evolutionary interpretation of international instruments for the protection of
human rights […] the right to property [is protected] in a sense which includes, among
others, the rights of members of the indigenous communities within the framework of
communal property […] the close ties of indigenous people with the land must be
recognized and understood as the fundamental basis of their cultures, their spiritual life,
their integrity, and their economic survival. For indigenous communities, relations to the
land are not merely a matter of possession and production but a material and spiritual
element which they must fully enjoy, even to preserve their cultural legacy and transmit it
to future generations.62

33. The nature of PMSCs’ interferences with the enjoyment of this communal characterization of the
right to property is evident; a typical example is given by the situations in which PSCs provide
safety services – on behalf of the territorial government – in favour of foreign companies
intending to economically exploit indigenous traditional lands against the will of the indigenous
communities concerned.
n) Collective Rights
34. The range of collective rights that might be breached by PMSCs’ operations is quite broad. There
are basically two “categories” of internationally recognized “collective” rights. The first is
represented by those collective prerogatives which are the necessary result of the need to enjoy
certain individual rights in community with the others in order to make them effective, as in some
cases their effectiveness may not be ensured without translating them into communal prerogatives.
This happens, for example, with respect to the right of manifesting one’s own religion or culture,
which is made void if it cannot be exercised in common with other people sharing the same
religious convictions or belonging to the same culture. This has been made clear by the Human
Rights Committee, which emphasized that “many of the rights recognized by the Covenant, such
as the freedom to manifest one’s religion or belief (article 18), the freedom of association (article
22) or the rights of members of minorities (article 27), may be enjoyed in community with
others”.63 These principles had been previously expressed by the Committee in clearer terms with
specific respect to the right of persons belonging to minorities to enjoy their culture with other
members of their group, provided for by Article 27 of the Covenant. In the words of the
Committee,
62
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See Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Judgment of 31 August 2001, Series C No. 79,
para. 148 f.
See General Comment No. 31[80], “The Nature of the General Legal Obligation Imposed on States Parties to the
Covenant”, U.N. Doc. CCPR/C/21/Rev.1/Add.13 of 26 May 2004, para. 9.
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[a]lthough the rights protected under article 27 are individual rights, they depend in turn on
the ability of the minority group to maintain its culture, language or religion. Accordingly,
positive measures by States may also be necessary to protect the identity of a minority and
the rights of its members to enjoy and develop their culture and language and to practise
their religion, in community with the other members of the group.64

35. The second category of collective rights is composed by those prerogatives which are recognized
by human rights instruments directly in favour of peoples. In addition to the right of selfdetermination of peoples, provided for by common Article 1 of the ICCPR and the ICESCR (as
well as by Article 20 ACHPR), a number of peoples’ rights are contemplated by the ACHPR,
including the rights to existence, to economic, social and cultural development, freely to dispose
of their wealth and natural resources, to peace and security, to a safe environment and to preserve
and enjoy their own culture. All these rights – which apply indifferently to national peoples and to
minority groups living within a State – may be breached by PMSCs’ operations to a variable
extent. This issue will be dealt with in more detail in the Section devoted to the ACHPR.

C. Relevant International Human Rights Treaty Law – The “Universal” Context
a) International Covenant on Civil and Political Rights
36. Article 2 para. 1 ICCPR affirms the obligation of States parties to “respect and to ensure to all
individuals within its territory and subject to its jurisdiction the rights recognized in the present
Covenant, without distinction of any kind”. In addition, States parties are also bound to “ensure
that any person whose rights or freedoms as herein recognized are violated shall have an effective
remedy, notwithstanding that the violation has been committed by persons acting in an official
capacity”.65
37. Paragraph 1 of Article 2 makes it clear that States parties are not only bound to “respect” human
rights themselves, but also to “protect” individuals from human rights breaches perpetrated by
non-state actors, or – to use the words of the Human Rights Committee – “to ensure [the rights
granted by the Covenant] to all individuals in their territory and subject to their jurisdiction”.66 As
a consequence, “the positive obligations on States Parties to ensure Covenant rights will only be
fully discharged if individuals are protected by the State, not just against violations of Covenant
rights by its agents, but also against acts committed by private persons or entities that would
impair the enjoyment of Covenant rights in so far as they are amenable to application between
private persons or entities”.67 This presupposes that States parties are bound to take “appropriate
measures or to exercise due diligence to prevent, punish, investigate or redress the harm caused by
such acts by private persons or entities […] [as well as] to provide effective remedies in the event
of breach”.68 The latter requirement includes the obligation to provide adequate reparation in
favour of victims, since “[w]ithout reparation to individuals whose Covenant rights have been
violated, the obligation to provide an effective remedy […] is not discharged”.69
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See General Comment No. 23, “The Rights of Minorities” (Article 27), 1994, available at
<http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/fb7fb12c2fb8bb21c12563ed004df111?Opendocument> (last visited on 22
February 2009), para. 6.2.
See Article 2 para. 3(a) ICCPR.
See Human Rights Committee, General Comment No. 31[80], “The Nature of the General Legal Obligation Imposed on
States Parties to the Covenant”, U.N. Doc. CCPR/C/21/Rev.1/Add.13 of 26 May 2004, para. 3.
Ibid., para. 8.
Ibid.
Ibid., para. 16.
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38. This double-layered characterization of the obligations set up by the Covenant make it irrelevant –
under the ICCPR – whether PMSCs act as private companies or as entities exercising prerogatives
of State sovereignty. Irrespective of the position of PMSCs as private or public entities, the ICCPR
is in fact fully applicable to human rights breaches perpetrated by such companies. In the event
that they operate as private actors, violations of human rights committed by PMSCs indeed fall
within the scope of operation of the obligation to “ensure” protection of individuals against nonstate breaches of the rights affirmed by the Covenant; in the case that they are exercising functions
delegated to them by the State, the need of ensuring compatibility of their operations with the
standards set up by the ICCPR is dictated by the State obligation to respect those standards. In the
second instance, the existence of the said obligation is made even clearer by paragraph 3(a) of
Article 2, commending States to ensure an effective remedy in favour of victims of human rights
breaches also when they are “committed by persons acting in an official capacity”.
39. As for the “territorial extension” of the obligations arising from the ICCPR, the term State
“jurisdiction” included in Article 2 para. 1 is to be intended as binding States parties to “respect
and ensure the rights laid down in the Covenant to anyone [regardless of his/her nationality or
statelessness] within the power or effective control of that State Party, even if not situated within
the territory of the State Party”.70 This principle assumes special significance with respect to
PMSCs’ operations as it also applies with respect to “those within the power or effective control
of the forces of a State Party acting outside its territory, regardless of the circumstances in which
such power or effective control was obtained”.71 In light of the main purpose of the ICCPR – i.e.,
to ensure effectiveness of human rights – the term “forces” is to be intended as embracing not only
the “official” forces included within the context of the national army, but also PMCs hired by the
State in order to perform equivalent functions. This further implies that the rule “where public
officials or State agents have committed violations of the Covenant” States parties, “may not
relieve perpetrators from personal responsibility, as has occurred with certain amnesties”,72 also
applies to employees of such PMCs, who act as de facto State organs.
b) ICCPR Provisions Specially Relevant to PMSCs
40. The ICCPR defends all individual rights analysed in the previous Section as well as – at Article 1
– the right to self-determination of peoples. In this sub-section, however, only the provisions of
the Covenant will be examined which, in addition to being especially relevant to PMSCs
operations, present specific profiles additional to those already described in the previous Section.
Article 1
1. All peoples have the right of self-determination. By virtue of that right they freely
determine their political status and freely pursue their economic, social and cultural
development. 2. All peoples may, for their own ends, freely dispose of their natural wealth
and resources without prejudice to any obligations arising out of international economic cooperation, based upon the principle of mutual benefit, and international law. In no case may
a people be deprived of its own means of subsistence. 3. The States Parties to the present
Covenant, including those having responsibility for the administration of Non-SelfGoverning and Trust Territories, shall promote the realization of the right of selfdetermination, and shall respect that right, in conformity with the provisions of the Charter
of the United Nations.

41. According to the Human Rights Committee, “[t]he right of self-determination is of particular
importance because its realization is an essential condition for the effective guarantee and
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Ibid., para 10.
Ibid.
Ibid., para. 18.
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observance of individual human rights and for the promotion and strengthening of those rights”.73
It presupposes the rights of peoples to “freely determine their political status and freely pursue
their economic, social and cultural development” and to “freely dispose of their natural wealth and
resources”. These rights may be easily breached by PMSCs in exercising their usual operations,
for example through supporting a coup d’état by a political group which is not supported by the
people; through helping such a group to preserve its political power and repelling the attacks of
revolutionary forces enjoying popular support; or through performing vigilance activities at
elections in a way which threatens people to the extent of preventing them from freely manifesting
their voting choice. In this respect it is interesting to note that the Human Rights Committee has
expressed the position according to which the right under discussion “imposes specific obligations
on States parties, not only in relation to their own peoples but vis-à-vis all peoples which have not
been able to exercise or have been deprived of the possibility of exercising their right to selfdetermination”;74 this could support the idea that – in the event that a foreign PMSC is hired by a
non-democratic government with the purpose of creating or preserving a situation of sovereignty
contrary to the will of the local people – the national government of the PMSC concerned may be
considered internationally responsible vis-à-vis said people to the extent that it is capable of
exercising its control over such a company.
Article 3
The States Parties to the present Covenant undertake to ensure the equal right of men and
women to the enjoyment of all civil and political rights set forth in the present Covenant.

42. One of the most recurring forms of discrimination is that based on gender, especially with regard
to the enjoyment of internationally recognized human rights. With respect to this provision, the
Human Rights Committee has noted that “[w]omen are particularly vulnerable in times of internal
or international armed conflicts”,75 i.e., in the typical context in which PMCs’ operations usually
take place, when rape, abduction and other forms of gender-based violence are particularly
exacerbated. However, these intolerable forms of indignity and violence are not the only breaches
of Article 3 that might occur as result of PMSCs’ activities. Such potential breaches – most of
which are linked to other rights contemplated by the Covenant – also include, inter alia:
trafficking in women and forced prostitution;76 deprivation of liberty on an arbitrary or unequal
basis;77 unequal protection of the rights of women and men deprived of their liberty (particularly
when they are not separated in prisons and when women are guarded by male guards);78
differential treatment of women and men with respect to certain rights such as freedom of
movement,79 access to justice,80 privacy,81 freedom of thought, conscience and religion.82
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Ibid., para. 6.
See General Comment No. 28, “Equality of rights between men and women” (Article 3), U.N. Doc.
CCPR/C/21/Rev.1/Add.10 of 29 March 2000, para. 8.
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Article 6
1. Every human being has the inherent right to life. This right shall be protected by law. No
one shall be arbitrarily deprived of his life.

43. As this provision affirms in clear letters, the right to life is inherent to the human being and must
be protected by law, irrespective of the nature of the entity – whether public or private – taking the
life of others. The scope of this provision, however, is not absolute, as its second sentence implies
that deprivation of life may be considered lawful when it is not “arbitrary”. Arbitrariness is first of
all excluded – according to paragraph 2 of the same article – when a sentence of death is imposed,
although this may be done “only for the most serious crimes in accordance with the law in force at
the time of the commission of the crime and not contrary to the provisions of the present Covenant
[…] [and only] pursuant to a final judgement rendered by a competent court”. While this situation
is not usually relevant to PMSCs operations, other possible derogations are implicit to the
provision under discussion which may well arise in the context of the activity of these companies.
In this respect, lawful taking of the life of others may result from the exercise of the right to selfdefence (which is also inherent to the human being) as well as in the event that lethal force is used
by lawful combatants as an indispensable means to achieve the goals pursued by an armed
conflict, provided – in both cases – that certain conditions are met.83
Article 10
1. All persons deprived of their liberty shall be treated with humanity and with respect for
the inherent dignity of the human person. 2. (a) Accused persons shall, save in exceptional
circumstances, be segregated from convicted persons and shall be subject to separate
treatment appropriate to their status as unconvicted persons; (b) Accused juvenile persons
shall be separated from adults and brought as speedily as possible for adjudication. […]

44. Article 10 places specific obligations on States that are additional to those arising from the right to
liberty and security of the person. By virtue of this provision, even in the cases that arrest and/or
detention carried out by a PMSC may be considered lawful per se, this lawfulness does not
exclude that Article 10 is breached. Such a breach occurs every time that an arrested person –
whether or not his/her arrest is lawful in itself – is treated without humanity,84 is not separated
from convicted persons and/or is not granted separate treatment appropriate to his/her status of
unconvicted person.85 Additionally, violation of Article 10 also occurs when accused juvenile
persons are not separated from adults and are not granted prompt access to justice in order to be
tried without delay. According to the Human Rights Committee, proper implementation of the
provision in point requires that specific positive measures are taken by the State in favour of
imprisoned persons, including “teaching, education and re-education, vocational guidance and
training and […] work programmes for prisoners inside the penitentiary establishment as well as
outside”.86 It is evident that, in order to make these measures possible, a number of “components”
of the governmental organization of a State must be simultaneously present, while a PMSC would
hardly possess such a multifaceted organization. This is the reason why, when PMSCs are
authorized to arrest and/or detain individuals, it is highly likely that a breach of Article 10 occurs,
unless arrested persons are immediately delivered to governmental authorities.
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See supra, para. 13.
This implies, in particular, that “[p]ersons deprived of their liberty enjoy all the rights set forth in the Covenant, subject to
the restrictions that are unavoidable in a closed environment”; see Human Rights Committee, General Comment No. 21,
“Replaces General Comment 9 concerning Human Treatment of Persons Deprived of Liberty” (Article 10), 1992,
available at <http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/3327552b9511fb98c12563ed004cbe59?Opendocument> (last
visited on 22 February 2009), para. 3.
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who at the same time enjoy the right to be presumed innocent as stated in article 14, paragraph 2” of the Covenant; see
ibid., para. 9.
Ibid., para. 11.
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Article 24
1. Every child shall have, without any discrimination as to race, colour, sex, language,
religion, national or social origin, property or birth, the right to such measures of protection
as are required by his status as a minor, on the part of his family, society and the State. […]

45. This provision looks like a specification of the principle enshrined by Article 2 para. 1 ICCPR,
according to which all individuals must be able to enjoy all the rights granted by the Covenant
without discrimination of any kind. The need of including in the ICCPR a specific provision
addressing children, however, was induced by the special peculiarities characterizing childhood, in
light of which specially shaped measures – different to those that are usually sufficient for adults –
are necessary in order to ensure that children properly enjoy the rights recognized by the
Covenant. As emphasized by the Human Rights Committee, “[t]he right to special measures of
protection belongs to every child because of his status as a minor”;87 these measures include, inter
alia, protection from insidious forms of child labour,88 prevention of them from being “subjected
to acts of violence and cruel and inhuman treatment or from being exploited by means of forced
labour or prostitution, or by their use in the illicit trafficking of narcotic drugs”,89 as well as
prevention of the danger of abduction, sale of or traffic in children.90 Like all other actors in the
society, PMSCs must abide by the obligation of preventing children from being involved in such
practices.
Article 25
Every citizen shall have the right and the opportunity […]: (a) To take part in the conduct
of public affairs, directly or through freely chosen representatives; (b) To vote and to be
elected at genuine periodic elections which shall be by universal and equal suffrage and
shall be held by secret ballot, guaranteeing the free expression of the will of the electors;
[…].

46. As emphasized by the Human Rights Committee,
[t]he rights under article 25 are related to, but distinct from, the right of peoples to selfdetermination. By virtue of [that right] […] peoples have the right to freely determine their
political status and to enjoy the right to choose the form of their constitution or
government. Article 25 deals with the right of individuals to participate in those processes
which constitute the conduct of public affairs”.91

Therefore, when a PSC carrying out vigilance activities at elections prevents national citizens
from freely manifesting their voting choice, or in any way intimidates people in order to
“persuade” them to support a particular political candidate, in addition to violating the collective
right to self-determination breaches the individual right set up by Article 25 as well (and, possibly,
the right to freedom of expression). This is made clear by the Human Rights Committee in
affirming that a necessary requirement arising from the right in question demands that “voters
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See See General Comment No. 17, “Rights of the Child” (Article 24), 1989, available at
<http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/cc0f1f8c391478b7c12563ed004b35e3?Opendocument> (last visited on 22
February 2009), para. 4.
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Ibid., para. 3.
Ibid., para. 7.
See General Comment No. 25, “The right to participate in public affairs, voting rights and the right of equal access to
public
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(Article
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1996,
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February 2009), para. 2.
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should be protected from any form of coercion or compulsion to disclose how they intend to vote
or how they voted, and from any unlawful or arbitrary interference with the voting process”.92
c) International Covenant on Economic, Social and Cultural Rights
47. In light of the nature of the rights safeguarded by its provisions, the ICESCR is much less relevant
to PMSCs’ operations than the ICCPR. This notwithstanding, the concrete realization of a few
provisions of the former might be affected by the activities usually carried out by such companies.
In this respect, leaving aside Article 1 – to which, being identical to Article 1 ICCPR, the same
considerations developed for the latter apply – one may rely on Article 11. According to paragraph
1 of this article, “States Parties to the present Covenant recognize the right of everyone to an
adequate standard of living for himself and his family, including adequate food, clothing and
housing, and to the continuous improvement of living conditions”. This provision may be
breached in a number of cases that are of interest for the present research – especially in the
context of PMCs’ operations – particularly on account of the fact that the right in point, as
emphasized by the Committee on Economic, Social and Cultural Rights, “should not be
interpreted in a narrow or restrictive sense […] [but] it should be seen as the right to live
somewhere in security, peace and dignity”.93 Among the specific prerogatives into which this
broad concept of the right to housing is translated, the opportunity to have “sustainable access to
natural and common resources, safe drinking water, energy for cooking, heating and lighting […]”
is included,94 which may be easily prevented by PMSCs in carrying out their usual activities.
48. Among such activities, the possibility of forced evictions emerges. Forced evictions, which are
often connected with forced relocations occurring in the context of armed conflicts, “are prima
facie incompatible with the requirements of the Covenant and can only be justified in the most
exceptional circumstances, and in accordance with the relevant principles of international law”.95
In addition, “the practice of forced evictions may also result in violations of civil and political
rights, such as the right to life, the right to security of the person, the right to non-interference with
privacy, family and home and the right to the peaceful enjoyment of possessions”.96 Forced
evictions may easily result not only from PMCs’ operations, but also from those of PSCs; this may
happen, in particular, when security services are provided in order to help realize “development
and infrastructure projects, such as the construction of dams or other large-scale energy projects,
with land acquisition measures associated with urban renewal, housing renovation, city
beautification programmes, the clearing of land for agricultural purposes, unbridled speculation in
land”, etc.97 In certain cases, forced eviction may be considered to be justified, e.g., “in the case of
persistent non-payment of rent or of damage to rented property without any reasonable cause”.98
Even in these cases, however, it “should be carried out in strict compliance with the relevant
provisions of international human rights law and in accordance with general principles of
reasonableness and proportionality”.99 In addition, in order to be lawful, forced evictions
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presuppose that certain guarantees are ensured in favour of affected people, which may hardly be
provided by PMSCs.100
49. Pursuant to Article 12 para. 1 ICESCR, “[t]he States Parties to the present Covenant recognize the
right of everyone to the enjoyment of the highest attainable standard of physical and mental
health”. As previously noted,101 this right may be infringed by PMSCs in a number of
circumstances. This is especially evident in light of the broad scope of the term “highest attainable
standard of physical and mental health”, which “embraces a wide range of socio-economic factors
that promote conditions in which people can lead a healthy life, and extends to the underlying
determinants of health, such as food and nutrition, housing, access to safe and potable water and
adequate sanitation, safe and healthy working conditions, and a healthy environment”.102
50. One of the specific actions that may be carried out by PMSCs leading to breach of Article 12 para.
1 ICESCR consists in “limiting access to health services as a punitive measure, e.g., during armed
conflicts in violation of international humanitarian law”.103 A special profile of responsibility
arising from the violation of the right in point is connected to “development-related activities that
lead to the displacement of indigenous peoples against their will from their traditional territories
and environment, denying them their sources of nutrition and breaking their symbiotic relationship
with their lands”, in the accomplishment of which PMSCs may well be involved,104 through
providing either military intelligence or security services. Another interesting point to be
emphasized consists in the fact that, pursuant to the provision in question, States “have to respect
the enjoyment of the right to health in other countries, and to prevent third parties from violating
the right in other countries, if they are able to influence these third parties by way of legal or
political means”;105 these “third parties” might well be PMSCs, with respect to which a profile of
responsibility of their “home” State may arise. This form of responsibility might be accompanied
by that of the host country, which may arise from its “failure to regulate the activities of
individuals, groups or corporations [including PMSCs] so as to prevent them from violating the
right to health of others”.106
51. Although limitations to the right in point may be considered justifiable in exceptional
circumstances, they “must be proportional, i.e. the least restrictive alternative must be adopted
where several types of limitations are available. Even where such limitations on grounds of
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especially pertinent in relation to a matter such as forced evictions which directly invokes a large number of the rights
recognized in both the International Covenants on Human Rights. The Committee considers that the procedural
protections which should be applied in relation to forced evictions include: (a) an opportunity for genuine consultation
with those affected; (b) adequate and reasonable notice for all affected persons prior to the scheduled date of eviction; (c)
information on the proposed evictions, and, where applicable, on the alternative purpose for which the land or housing is
to be used, to be made available in reasonable time to all those affected; (d) especially where groups of people are
involved, government officials or their representatives to be present during an eviction; (e) all persons carrying out the
eviction to be properly identified; (f) evictions not to take place in particularly bad weather or at night unless the affected
persons consent otherwise; (g) provision of legal remedies; and (h) provision, where possible, of legal aid to persons who
are in need of it to seek redress from the courts. Evictions should not result in individuals being rendered homeless or
vulnerable to the violation of other human rights. Where those affected are unable to provide for themselves, the State
party must take all appropriate measures, to the maximum of its available resources, to ensure that adequate alternative
housing, resettlement or access to productive land, as the case may be, is available”. See ibid., para. 15 f.
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protecting public health are basically permitted, they should be of limited duration and subject to
review”.107
d) Convention on the Elimination of All Forms of Discrimination Against Women
52. According to Article 1 CEDAW, the term “discrimination against women” means “any
distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of
impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their
marital status, on a basis of equality of men and women, of human rights and fundamental
freedoms in the political, economic, social, cultural, civil or any other field”. From this definition
it is evident that the rationale of this Convention rests on the same philosophical basis as Article 3
ICCPR.108 The CEDAW, however, is much more specific on the precise rights that must be
granted in favour of women in order to ensure effective elimination of discrimination against
them. Therefore, some additional profiles of responsibility – resulting from PMSCs’ operations –
may arise from the Convention under discussion in comparison with those resulting from the
violation of the prerogatives that are implicit in Article 3 ICCPR. For example, pursuant to Article
11 CEDAW, a PMSC which employs nationals of the host State in order to perform certain
activities must ensure access to the same employment opportunities for persons of both genders, as
well as equal remuneration and equal treatment in respect of work of equal value performed by
women and men. Also, by virtue of Article 15 para. 2, in the event of contractual negotiations,
PMSCs must recognize in favour of women the same contractual capacity as men.
e) 1984 UN Torture Convention109
53. According to Article 1 para. 1 of the 1984 UN Torture Convention,
the term ‘torture’ means any act by which severe pain or suffering, whether physical or
mental, is intentionally inflicted on a person for such purposes as obtaining from him or a
third person information or a confession, punishing him for an act he or a third person has
committed or is suspected of having committed, or intimidating or coercing him or a third
person, or for any reason based on discrimination of any kind, when such pain or suffering
is inflicted by or at the instigation of or with the consent or acquiescence of a public official
or other person acting in an official capacity. It does not include pain or suffering arising
only from, inherent in or incidental to lawful sanctions.

54. As clearly emerges from the text of this provision, the Convention may only be breached by or at
the instigation of or with the consent or acquiescence of a person “acting in an official capacity”,
i.e., within the context of the organization of the State. In light of this, each time that the services
of a PMSC are performed in favour of a government – which is aware of benefiting from these
services (thus going beyond the cases in which the PMSC has been formally hired by the
government itself) – the effects arising from the PMSC action can fall within the scope of the 1984
UN Torture Convention, to the extent that they produce any treatment reaching the threshold of
torture or other cruel, inhuman or degrading treatment or punishment.
55. In addition, the Committee against Torture (CAT) has clarified the requirement that a person
acting in an “official capacity” is involved, through stating that this concept also encompasses all
cases in which, within a State, quasi-governmental powers are exercised by non-governmental
entities that have the effective control of a territory over which “de facto, [they] exercise certain
prerogatives that are comparable to those normally exercised by legitimate governments”, in the

107
108
109

Ibid., para. 29.
See supra, para. 42.
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, U.N. G.A. res. 39/46 of
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absence of a central government from which protection against their action can be sought.110 For
this reason, the scope of the 1984 UN Torture Convention also covers the activities performed by
PMSC hired by a non-governmental faction, which in the territory of the State exercises powers
comparable to those usually exercised by legitimate governments.
f)

1989 Convention on the Rights of the Child and Its Protocols

56. The CRC is especially vulnerable to PMSCs’ operations. As noted with respect to Article 24
ICCPR,111 for the rights of the child to be effectively realized, special measures are necessary
which go far beyond what is usually sufficient in order to ensure protection of adults’ rights. The
principle enshrined by Article 3 CRC – according to which “[i]n all actions concerning children
[…] the best interests of the child shall be a primary consideration” – presupposes that in each
material circumstance involving a child the usual means used in order to ensure respect for human
rights may not be adequate, as a specially-shaped action is required according to the special
condition of the specific child involved. With respect to PMSCs’ operations, this means that these
companies must always act paying special attention to the necessary specific measures appropriate
to ensure actual protection for the best interest of the child in all circumstances in which their
activity could affect a juvenile. Also, the restrictions to the enjoyment of human rights usually
applicable are to be considered – in principle – of much stricter application with respect to
children that to adults. In addition, the CRC contemplates a number of rights of the child that are
additional to those enjoyed by children by virtue of general instruments on human rights and that
are to be respected by all actors having the material chance to have an effect on them, including
PMSCs. These rights include: the right of the child not to be separated from his or her parents
against their will;112 the right not to be illicitly transferred or not returned abroad;113 the right to be
protected from all forms of physical or mental violence, injury or abuse, neglect or negligent
treatment, maltreatment or exploitation, including sexual abuse;114 the right to be protected from
economic exploitation and from performing any work that is likely to be harmful to his/her health
or physical, mental, spiritual, moral or social development;115 the right to be protected from the
illicit use of narcotic drugs and psychotropic substances as well as from being involved in the
illicit production and trafficking of such substances;116 the right to be protected from all forms of
trafficking117 as well as from all forms of sexual exploitation and sexual abuse;118 and – of special
significance for PMCs – the right of persons who have not reached the age of fifteen years to
refrain from taking a direct part in hostilities.119
57. The CRC has been recently complemented by two optional protocols, concerning respectively the
prohibition that children are involved in armed conflict120 and of sale of children, child prostitution
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and child pornography.121 While the second as well may not be extraneous to PMSCs operations,
the first is pertinent to the activity usually performed by these companies, particularly PMCs. In
particular, the Protocol on the involvement of children in armed conflict, calls State parties to
“ensure that persons who have not attained the age of 18 years are not compulsorily recruited into
their armed forces”,122 as well as that “members of their armed forces who have not attained the
age of 18 years do not take a direct part in hostilities”.123 The Protocol thus raises the minimum
age for a person to take a direct part in the hostilities from 15 to 18 years, and circumscribes the
possibility of recruiting persons younger than 18 years old to genuine voluntary recruitment.124 Of
special significance for PMCs is Article 4, according to which “[a]rmed groups that are distinct
from the armed forces of a State should not, under any circumstances, recruit or use in hostilities
persons under the age of 18 years”. State parties must take all feasible measures in order to
prevent such recruitment and use.

D. Customary International Law
58. Treaty law is not the only international legal source that is suitable for governing PMSCs in terms
of human rights protection. When gross violations of fundamental human rights are perpetrated –
including, but not limited to, extrajudicial killings, torture and cruel, inhuman or degrading
treatment, enslavement or slave trade, trafficking in persons and systematic rape of women –
international responsibility of relevant actors (according to the conditions summarized supra)125
also arises pursuant to customary international law on human rights and customary international
criminal law (with respect to individual responsibility). In this respect, it may be useful to recall
that, when rules of customary international law exist, they are binding on all members of the
international community, including – to the extent that they may be considered internationally
responsible at all, pursuant to international law – non-state actors like PMSCs.

E. The Inter-American Human Rights System
59. This part of the Report focuses on the Inter-American System and on the role that human right
norms and implementing procedures laid down in that system may play in regulating the activities
of PMSCs. The Inter-American System consists of 1) the 1948 Declaration of the Rights and
Duties of Man, 2) The 1969 American Convention on Human Rights, 3) the Organisation of
American States (OAS) Charter, 4) the Inter-American Conferences on Private International Law.
a) The Inter-American System: An Overview
60. The American Declaration of the Rights and Duties of Man was adopted by Resolution XXX of
the Conference of American States126 on the basis of a text elaborated by the Inter-American
Juridical Committee. The content of the Declaration anticipated what will be the catalogue of
rights proclaimed a few months later by the Universal Declaration adopted by the UN General
Assembly in December 1948. It is to be noted, however, that the American Declaration differs in
several ways from the Universal Declaration: it proclaims not only the rights of man but also the
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duties of each individual “[…] as a prerequisite of the rights of all”127; it stresses the importance of
culture as “the highest social and historical expression”128, and highlights spiritual development as
“the supreme end of human existence”. But apart from these differences, the American
Declaration adopts the basic catalogue of civil and political rights enshrined in the Universal
Declaration, as well as the basic underlying liberal philosophy according to which human rights
are not derived from the fact that an individual is a national of a given state but are based on
attributes of shared humanity. Besides, like the Universal Declaration, the American Declaration is
a normative instrument of soft law, a standard of progressive achievement that later on will
develop into a binding legal instrument, the 1969 American Convention on Human Rights.
61. The American Convention on Human Rights129 codifies traditional civil and political rights along
the earlier models of the 1950 European Convention and of the 1966 UN Covenant on Civil and
Political Rights.130 Like the latter instruments, the American convention is premised on the
concept that human rights are protected and guaranteed by way of “state obligations” rather than
by obligations of private actors. Formal evidence of this approach can be found in the title of Part
1 of the Convention, “State Obligations and Rights Protected” and, more specifically, in the title
of Chapter 1 on “General Obligations”, which refers to the obligation of States Parties to respect
the rights and freedoms set forth in the convention and to implement such rights and freedoms in
their domestic legal order to ensure their effective enjoyment to all persons “subject to their
jurisdiction”.131 An opening of the Convention toward the possible development of human rights
obligations of non-state actors can be found in Chapter V on Personal responsibilities where
Article 32 expressly states that “Every person has responsibilities to his family, his community,
and mankind”. It is clear that this language opens infinite possibilities for the construction of
human rights obligations at the horizontal level in the private to private relations, including
obligations directly binding upon private military contractors. An original feature of the American
Convention is its Article 29 para. 4, which refers to the 1948 American Declaration of the Rights
and Duties of Man as a source of interpretive criteria for the rights laid down in the Convention.
This is a very progressive provision in as much as it permits that the more extensive formulation
of a human right offered by the Declaration, a soft law instrument, will prevail over a possibly
more restrictive formulation to be found in the Convention, which has the status of a binding
international instrument.
62. At the procedural level, The American Convention provides for direct access to remedies by “any
person or group of persons, or any non-governmental entity legally recognized in one or more
member state of the Organisation […]”132. This right, however is limited to the Commission and is
couched in terms of “right of petition” , not of full judicial guarantees. The Commission is an
organ representative of states under Article 35 133 and its function can be characterised as factfinding and conciliation rather than adjudication. True judicial protection in the Inter-American
system is offered by the Inter-American Court of Human Rights. But access to this court is limited
to the Commission and States. Besides, the jurisdiction of the American Court is not automatic
and mandatory, as in the system of the ECHR after the entry into force of Protocol XI, but is
contingent upon the State Party’s declaration of acceptance at the time of ratification or adherence
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to the Convention.134 Although this limitation of the individual right of access to justice may make
the American system appear less advanced, when compared to the system of direct access to court
under the ECHR the practice shows that the Commission can act as an effective agent of victims
of human rights violations and that individuals and entities can see their claims effectively pursued
by the Commission before the Court. Besides, victims, family members and organisations
representing victims can bring arguments, requests and elements of proof in the proceedings
before the Court.135 Besides the contentious procedure, the Court performs a consultative function
under Article 64. The exercise of this function by the Inter-American Court may be triggered by
all member states of the OSA as well as by competent organs of the same Organisation.
63. The consultative jurisdiction of the Court is not limited to the interpretation of the Convention but
extends to “[…] other treaties concerning the protection of human rights”. In the practice of the
Court, the consultative competence has extended to the interpretation of the American Declaration
of the Rights and Duties of Man and of other relevant treaties, such as international humanitarian
law. This enhances the role of the American Court and makes it a true guardian of the regional
system of international human rights beyond its narrower function as guarantor of the human
rights listed in the 1969 Convention.
64. The OAS Charter is also relevant to this Report. Although not a human right instrument but a
constitutive instrument of a regional international organisation, the OSA Charter, adopted in 1948
in line with the organisational decentralisation contemplated by the UN Charter136, exhibits a
commitment to the protection of human rights in several of its constitutional provisions. Article 3
proclaims “the fundamental rights of the individual without distinction as to race, nationality,
creed, or sex”. Article 17 affirms the right of every state “[…] to develop its cultural, political, and
economic life freely and naturally” but at the same it requires that in “[…] this free development,
the state shall respect the rights of the individual and the principles of universal morality”. Of
relevance to the subject matter of this report is also the Inter-American democratic Charter,
adopted in 2001, which contains a specific chapter (Chapter 2) dedicated to human rights.
65. This overview of relevant legal instruments would not be complete without a brief reference to the
Inter-American Conferences on Private International Law. These conferences aim at the
codification of several areas of private international law and, although they do not produce human
rights treaties stricto sensu, they may indirectly contribute to the protection of human rights or be
relevant to the regulation of private military and security companies. An example of the first
category is given by the conventions on the law applicable to family relations and on international
child abduction. An example of the second category is given by Convention on Conflicts of Law
concerning Commercial Companies,137 which establishes as a principal criterion for the existence,
operation and dissolution of a company the place where the company is constituted.138 Similarly,
the Convention on Personality and Capacity of Juridical Persons in Private International Law139
adopts the criterion of “the place of the organisation” of the juridical person to determine the law
competent to regulate the existence, operation and extinction of the legal entity.140 These
conventions are relevant to determine the law applicable to PMSCs operating in the territory of the
contacting parties, as well as to establish the competent forum for the adjudication of claims
against PMSCs. In addition, they may be a source of interpretative criteria to define the scope of
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application of specific human rights provisions by the Inter-American Court and the Commission
especially in light of their inclination to interpret the American Convention in the wider context of
the inter-American system and taking into account the specific mandate to extend the consultative
jurisdiction of the Court to “other treaties” relevant to human rights in the American States
pursuant to Article 64 of the 1969 Convention.
b) Human Rights Provisions Relevant to PMSC
66. As already indicated in the introduction to this section of the Report, the Inter-American system of
human rights protection and, in particular, the 1969 Convention, do not lay down obligations
binding directly upon non-state actors such as PMSCs. The human right obligations are
exclusively addressed to State Parties of the relevant instruments and the private persons who are
victims of human rights breaches can only invoke the responsibility of the State in whose
jurisdiction the injury has occurred. This does not exclude, however that, in the event of human
rights abuses committed by private entities, the responsibility of the State may be triggered on the
basis of an alleged failure to prevent, protect or prosecute the private act that has caused the
breach. This observation is especially relevant for the PMSCs and their operations in peacetime
and in the context of armed conflicts. With this in mind we can proceed, first to the identification
of the human rights provision which are directly or indirectly relevant to the activities of PMSCs
and, then to the assessment of the potentiality that human rights obligations yield for holding
States responsible for human rights abuses committed by PMSCs.
67. Not all human rights provisions contained in the American Convention and in the other normative
instruments examined above are applicable to conduct involving PMSCs. For instance, Article 9
concerning freedom from ex post facto laws establish an obligation that can be fulfilled only by
the state by law and by a proper organisation of the justice system. Therefore, the human right
guaranteed by the principle nullum crimen/nulla poena sine lege cannot be put at risk by activities
of private military contractors.
c) American Convention on Human Rights
68. In the following schematic outline we indicate the articles of the American Convention that have a
direct relevance to the operation of PMSCs.
Article 1
Obligation to Respect Rights – 1. The States Parties to this Convention undertake to respect
the rights and freedoms guaranteed herein and to ensure to all persons subject to their
jurisdiction the free and full exercise of those rights and freedoms, without any
discrimination for reasons of race, color, sex, language, religion, political or other opinion,
national or social origin, economic status, birth, or any other social condition […].

69. This Article is important because it provides for an obligation of all state parties “to ensure” to all
persons subject to their jurisdiction the full enjoyment of the rights guaranteed in the Convention.
This entails that violations of human rights by PMSCs in the area of application of the Convention
must be prevented in accordance with a standard of due diligence and, in the event they occur,
they must be subject to investigation and remedial process.
Article 4
Right to Life – 1. Every person has the right to have his life respected. This right shall be
protected by law and, in general, from the moment of conception. No one shall be
arbitrarily deprived of his life.

70. Given the nature of the services provided by PMSCs, which include coercive services and the use
of weapons, it is clear that this Article can have direct relevance in view of the regulation of this
type of company. Also the language of the Article lends it self to a broad scope of application,
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including private military contractors. First, the introductory clause refers to a unconditional right
of every person to have his life respected, arguably by public authorities as well as by nongovernmental actors empowered with means to use force. Second, the Article refers to the
obligation by the state to protect the right to life by law. This entails the positive obligation to
enact appropriate legislation to ensure that life is protected against violence and to provide a
system of public security where no one may be arbitrarily deprived of his/her life. As we shall see
in the following section, this obligation has been implemented by the American Court in a number
of cases involving atrocities committed by private actors.
Article 5
Right to Humane Treatment – […] 2. No one shall be subjected to torture or to cruel,
inhuman, or degrading punishment or treatment. All persons deprived of their liberty shall
be treated with respect for the inherent dignity of the human person. […].

71. Like the right to life, the right to be free from torture and inhumane treatment contains an
unconditional obligation to the effect that “no one” shall be subjected to torture either by direct
state action or by action of private actors in situations where their conduct may be attributable to
the state. This obligation is further strengthened by the second clause of Article 5 para. 2, which
refers to the special situation of persons deprived of their liberty and for this reason more likely to
be exposed to the risk of inhuman treatment. Since detention facilities as well as interrogation
services have been in actual practice often outsourced to private military contractors, this Article
can serve either to provide a conduit for the direct attribution to the contracting state of abuses
committed by the PMSC – to the extent that they exercise elements of governmental authority,141
acted on the instruction of, or under the direction or control of the state - or, alternatively, to hold
the same state accountable for omission of proper supervision of the services outsourced to the
PMSC.
Article 6
Freedom from slavery – 1. No one shall be subjected to slavery or to involuntary servitude,
which are prohibited in all their forms, as are the slave trade and traffic in women. 2. No
one shall be required to perform forced or compulsory labour […].

72. This provision too is formulated in absolute terms, in the sense that the prohibition of slavery,
slave trade and traffic in women applies irrespective transgressor’s public or private status. Thus
the organisation of human-trafficking by PMSCs, as has happened in the recent history of private
military contractors operating in the Balkans,142 falls within the scope of this obligation. At the
same time, Article 6 can be a source of legal obligations for a state which permits or licences the
provision of private security services to business corporations operating in its territory and such
services are used to implement policies of involuntary servitude or forced labour, as sometimes
has happened in the field of extractive industries. In addition, the provisions of Article 6 can be
interpreted so as to create an obligation for the home state of the PMSC – i.e., the state where the
company is legally constituted – to adopt appropriate legislation and administrative measures so as
to prohibit and sanction the engagement in slavery and slave traffic by PMSCs.
Article 7
Right to Personal Liberty – 1. Every person has the right to personal liberty and security. 2.
No one shall be deprived of his physical liberty except for the reasons and under the
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conditions established beforehand by the Constitution of the State Party concerned or by a
law established pursuant thereto […].

73. This provision is crucial in relation to PMSCs who have been contracted by a state to perform
detention and interrogation services. This is a very common scenario in light of the widespread
practice developed in recent situations of armed conflict and military occupation such as
Afghanistan and Iraq. Of course, in such situations, the question arises whether Article 7 as a
human rights provision must yield to the international humanitarian law (IHL) as lex specialis.143
But even if international humanitarian law has the effect of displacing international human rights
norms, because of the exceptional situation of armed conflict and military occupation,
nevertheless Article 7 may still retain a residual role to safeguard the liberty and security of people
who are not participating in hostilities and are not prisoners of war. Besides, this Article may
provide an overlapping protection over that which is guaranteed by IHL. As we shall see in the
subsequent section, the judicial practice of the American Commission and Court support a certain
degree of convergence and synergy between IHL and the human rights protected in the interAmerican system.
Article 8
Right to a Fair Trial – 1. Everyone has the right to a hearing […].

Article 25
Right to Judicial protection – 1. Everyone has the right to simple and prompt recourse, or
any effective recourse, to a competent court or tribunal for the protection against acts that
violate his fundamental rights recognized by the constitution or laws of the state concerned
or by this Convention […].

74. These articles lay down an obligation for the States Parties to the American Convention to
guarantee access to justice and judicial protection to possible victims of abuses committed by
PMSCs. This includes the right to seek reparation for civil damages and the right to obtain
appropriate investigation and prosecution when the abuses committed by the PMSC constitute
criminal offences.
Article 19
Rights of the Child – Every minor child has the right to the measures of protection required
by his condition as a minor on the part of his family, society and the state.

75. The most obvious application of this article concerns the protection of children against recruitment
of minors in PMSCs that may be involved in hostilities. This prohibition stems from the combined
interpretation of Article 19 and Article 38 of the CRC, which is in force for all the States parties to
the American Convention. However, it is to be noted that for the purpose of the prohibition of
recruitment of child soldiers, a “child” is defined as a person who has not attained the age of 15,
rather than 18 as per the general definition of Article 1 of the CRC.
76. The Articles discussed above do not exhaust all the possible sources of human rights norms which
may be at risk of violation in connection with activities of PMSCs. Other norms, such as those
concerning protection of property (Article 21), freedom of movement and residence (Article 22),
might well be violated in connection with services provided by private military contractors. But
we have concentrated our attention on the above provisions, both because they are the most likely
to be breached by the type of coercive services normally required by PMSCs, and because it is in
relation to these provisions that we can find important judicial practice that we now move on to
examine.
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d)

Judicial Practice concerning the American Convention on Human Rights

77. As pointed out at the outset of this report, the American Convention of human rights lays down a
system of state obligations which are addressed to State Parties and not to private actors.
Therefore in the case law of the Commission and of the Court one cannot find any indication that
private military contractors as such may be held responsible for breach of the Convention as a
consequence of their conduct. One must look instead at the State which has a relevant connection
with the company to determine whether an injury caused by the PMSC is attributable to that state
or, even in the absence of such attribution, that state may be held accountable for its own failure to
comply with the obligations undertaken by the Convention.
78. In order to assess the conditions and scope of state responsibility for the conduct of PMSCs it is
useful first, to contextualise the issue within the broader perspective of the interaction between
human rights and the law of armed conflict – since it is in this context that abuses of PMSCs are
most likely to arise – and, second, to examine the criteria of attribution that the inter-American
practice has developed in order to establish state responsibility for human rights violations
perpetrated by private actors.
79. On the first point, the practice developed by the organs of the Inter-American system have given a
broad interpretation to general protection clause of Article 1 para. 1 of the American Convention,
so as to bring within its scope also situations of armed conflict – and particularly of noninternational conflict, where services of PMSC are most likely to be performed – and to develop a
mutually supportive approach to the relationship between human rights and international
humanitarian law. In the La Tablada case involving a claim of alleged breaches of international
humanitarian law by Argentina, the Commission gave a very expansive interpretation of an earlier
Advisory Opinion of the American Court, which had affirmed its competence to interpret and
apply “other treaties” within the meaning of Article 64 of the American Convention.144 This
meant, in the opinion of the Commission, that such “other treaties” could include the 1949 Geneva
Conventions and the 1977 additional protocols.145 Such sweeping extension of the competence
was not warranted either by the clear language of Article 64, which restricts the competence of the
Court to interpret “other” human rights treaties to its advisory function, nor by the equally
restrictive advisory opinion rendered by the Court in 1982 on the specific issue of the applicability
of “other treaties” in the Inter-American System146. However, in the subsequent case law the Court
has rectified this overly expansive interpretation of the Convention and has held that norms of
international humanitarian law may be applicable not so much as an autonomous source of legal
obligations in the proceedings before the Court, but rather as a legal parameter to be taken into
account incidenter tantum and as a criterion of interpretation of the applicable norms of the
Convention. This approach is clearly expressed in the Case of Las Palmeras v. Colombia,
involving atrocities which the Commission had found to constitute a breach of common Article 3
of the Geneva conventions.147 When the case was referred to the Court by the Commission, the
Court declined to apply Article 3 as part of the directly applicable law. Instead, it simply used
Article 3 as a criterion of interpretation of the American Convention and, in particular, of the
scope of the general protection clause of Article 1 para. 1. The same conclusion could have been
reached by considering common Article 3 as part of customary international to be taken into
consideration in the interpretation and application of the American Convention.148 But the
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subsequent practice of the American Court does not appear to rely on customary international law;
rather, it affirms a mutually supportive role that common Article 3 and the specific provisions of
the American Convention play in defining the proper scope of application of the later. This
approach is well illustrated by case of Bàmaca Velàsquez v. Guatemala concerning enforced
disappearances and presumed extrajudicial executions.149 The Court addressed the complaint of
the victims in light of the general obligation to respect human rights laid down in Article 1, para 1
of the Convention and pointed out that this general obligation overlapped in many respects with
the obligations arising under common Article 3. In the end, however, the Court found the
respondent state responsible for breach of Article 1 para. 1 rather than for a direct violation of
common Article 3.150 The same approach has been followed in subsequent case law, such as in the
Case of the Miripiran Massacre,151 and the Case of the Ituango Massacres.152
80. This jurisprudential approach, whereby fundamental rules of IHL are taken into account in order
to establish the extent of the state’s obligation to respect and ensure respect for the human rights
guaranteed under the American Convention, is of the utmost importance for the purpose of this
report. It permits the infusion of humanitarian law into the body of applicable human rights law in
situations of armed conflict. And most important, it signals the potential that the complementary
use of IHL and the American Convention may yield in holding State Parties accountable for
abuses committed by private military contractors in situations of armed conflict.
81. The judicial practice examined above provides a substantive legal basis to construe the scope of
application of the American Convention in light of fundamental principles of IHL and in the
context of armed conflict where services of private military contractors are likely to be performed.
It remains to be seen what are the precise criteria of attribution developed in the case law of the
Court with respect to the triggering of state responsibility for acts of non-state actors such as
PMSCs.
82. In principle, attribution to the state of human rights breaches committed by private military
contractors is possible whenever the respondent state has failed to comply with its obligation to
prevent such abuses or to investigate and sanction them according to a criterion of due diligence
and correct administration of justice. The paradigmatic case in the practice of the American Court
is Velasquez Rodriguez,153 which concerned enforced disappearances to a large extent attributable
to criminal conduct of state officials. However, given the extent and ramifications of the practice
of enforced disappearances and the “multiple violations” of the American Convention that such
practice entailed – including breach of the right to personal liberty, Article 7, and right to life,
Article 4 – the Court determined that it was not decisive whether state organs had directly engaged
in enforced disappearances. What was relevant was that the state (Honduras) had failed adequately
to protect the victims when faced with a widespread practice of disappearances which called for
reasonable measures of crime prevention and investigation and prosecution of the perpetrators. On
the basis of this precedent. the responsibility of the territorial state for acts of private actors has
been incorrectly referred to as “objective responsibility” under the American Convention.154 The
correct definition, instead, is state responsibility for breach of a due diligence duty to prevent or
repress grave breaches of the American Convention. The only “objective” element is the standard
of due diligence, which is not “quam in suis” or generally related to the subjective capacity of a
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state, but to the precise and “objective” standards of human rights protection set out in the
American Convention. Clearly, allowing a widespread practice of enforced disappearances in its
territory is incompatible with such standards, even if disappearances occur due to private
vigilantes or militia, which were not created directly by the state but over which the state should
have exercised proper supervision.
83. Such a due diligence approach, in spite of occasionally broad language echoing “objective
responsibility”,155 is confirmed by the subsequent practice of the American Court where the test
for establishing state responsibility for private acts is the state’s “awareness of a situation of real
and imminent risk for a specific individual or group of individuals, and of the existence of a the
reasonable possibility of preventing or avoiding that danger”.156 Such test of “awareness” includes
the situation where the state has actual knowledge of the real and imminent risk and of situation of
“constructive” knowledge, i.e., where the state ought to have known of the imminent risk. In the
Pueblo Bello Massacre157 case concerning extra-judicial executions by armed para-military groups
in Colombia, the Court held that:
it is true that in this case, it has not been proved that the State authorities had specific prior
knowledge of the day and time of the attack on the population of Pueblo Bello and the way
it would be carried out [...]”.

However,
Colombia did not adopt sufficient prevention measures to avoid a paramilitary group of
approximately 60 men from entering the municipality of Pueblo Bello at a time of the day
when the circulation of vehicles was restricted and then leaving this zone after having
detained at least 43 alleged victims in the instant case, who were subsequently assassinated
or disappeared.158

84. This broad construction of actual or required knowledge as a constitutive element of state
responsibility for acts of private actors is very relevant to the operations of PMSCs. Although such
companies cannot be assimilated to the criminal para-military organisations that were involved in
the serious violations of human rights examined above, the approach developed by the American
Court offers several elements that can be usefully applied to a PMSC scenario. First, if a relevant
factor in establishing state responsibility is the knowledge of the risk posed by armed group to
innocent civilians, greater knowledge must be deemed to exist when the state itself contracts out to
private military contractors certain coercive functions. Then, full knowledge of the nature of these
functions translates by necessity into the awareness of the risk that they entail, especially if this
include coercive services and use of weapons that might expose the civilian population to actual or
potential danger to their life, security or liberty. Second, although the criterion for establishing
state responsibility remains “due diligence”, rather than objective liability, the case law of the
Inter-American Court shows that the standard of due diligence is not subjective but, on the
contrary, must be objectively indexed to the human rights obligations as laid down in the
Convention and as interpreted in the judicial practice of the Court. Third, since in the PMSC
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scenario it is the hiring state that creates by contract the services from which the risk of human
rights violations arises, in the event of recurring or systematic violations the Court may even
presume the breach of due diligence simply on the basis of the fact of a repetition of the human
right violation without any need for further inquiry into the knowledge or fault of the hiring state.
e) Inter-American Conventions on Private International Law
85. As pointed out above, the private international law component of the Inter-American System,
although apparently unrelated to PMSCs, may have a certain relevance in addressing the issue of
who can be held responsible for human rights violations committed by these companies. PMSCs
are commercial companies and as such they may fall within the scope of application of the already
mentioned Convention on Conflicts of Law Concerning Commercial Companies as well as the
Convention on Personality and Capacity Of Juridical Persons.159 Both these conventions adopt as
a criterion for the choice of the applicable law the place of “organisation” of the company, i.e., the
state in which the formal and substantive requirements for the constitution of the company or of
the juridical person were fulfilled. This entails a close connection between the state of
incorporation and the PMSC. In the event a PMSC which is incorporated and registered in a state
and performs services in another state, the question arises whether in the event of serious
violations of human rights committed in the latter state the victim may invoke the international
responsibility of the home state of the private military contractor. To the best of our knowledge
there is no instance in the practice of the Commission or the Court in which such responsibility
has been affirmed or even invoked. The state responsibility for breach of human rights has always
been based upon the territorial link between the facts giving rise to the breach and the respondent
state. However, this is only one possible interpretation of the term “jurisdiction” adopted in Article
1 of the American Convention. A more expansive reading of the term could include the state,
which because of its role in creating the company, licensing its activities, monitoring its
operations, maintaining the power to dissolve the company or disqualify its employees, must be
presumed to exercise some form of control even over extra-territorial operations. If this control is
effective and is mandated by appropriate legislation, then one could argue that a reasonable duty
to prevent injuries by PMCS exists on the basis of the test of “knowledge” of the risk and of due
diligence under human rights standards. All the more, one can argue that in the event of serious
violations of human rights committed by the PMSC in a third state, the home state should be
responsible for making available to the victims appropriate judicial or administrative remedies
and, if the breach amounts to a crime, appropriate investigation and prosecution of the alleged
perpetrators.

F. The African Human Rights System
a) The African System: An Overview
86. The African system of human rights represents a legal system which is particularly sensible to
PMSCs’ activities. In factual terms, this is due to the frequency with which armed conflicts –
especially of non-international character – take place in the African continent. In this respect, one
author has stressed that “[p]erversely privatizing state security, undemocratic leaders have
bankrolled foreign forces to subvert democracy and good governance, thus securing their own
survival and undermining their peoples’ right to self-determination”.160 Mercenarism has marked a
long-lasting African tradition, against which African countries have ardently reacted in most
recent decades, perceiving mercenaries – i.e., “white soldiers of fortune fighting black natives” –
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as a symbol of racism and neo-colonialism.161 Although – as seen supra – in technical-legal terms
PMSCs may be equated to mercenaries only in very few cases, in principle the former could
actually replace the latter in performing their traditional functions.
87. The African system of human rights is rooted in the idea of Pan-Africanism – representing the
aggregation of the historical, cultural, spiritual, artistic and philosophical legacies of African
people – which promotes values that are the result of the African civilization as shaped by its
struggle against slavery, racism, colonialism, and neo-colonialism.162 Although not specifically
mentioned, the idea of Pan-Africanism finds expression in the Preamble of the Charter of the
Organization of African Unity (OAU – then transformed into the African Union, AU), which
refers to the “aspirations of peoples for brotherhood and solidarity”. Human rights were not
originally included within the institutional mandate of the OAU, and, during its first years of
existence, the Organization turned a blind eye to allegations of human rights breaches in member
States in order to avoid interference into their domestic affairs. In the 1960s, however, it had the
opportunity to deal with two human-rights-related issues of transnational character that had a
strong political connotation, i.e., self-determination of peoples (in the sense of the struggle of
African peoples against foreign colonization) as well as the problem of the management of
refugees, triggered by the need for preventing the potential conflicts which could arise out of
subversive activities carried out by refugee people against their countries of origin.163 The latter
issue led to the adoption in 1969 of what may be considered the first human rights regional
instrument, i.e., the OAU Refugee Convention.164
88. The appropriate social and political background for the adoption of the ACHPR matured at the end
of the 1970s, facilitated by the process of democratization of most African countries, which took
place in two different stages: the period of decolonization and 1979, with democratization of
Ghana and Nigeria.165 In the same year, three infamous dictators – namely, Amin in Uganda,
Nguema in Equatorial Guinea and Bokassa in the Central African Empire – were overthrown after
having perpetrated massive human rights abuses in their respective countries during the 1970s;166
this gave a huge spur to the process of codification of human rights in Africa. The ACHPR was
finally adopted in 1981.
89. In the subsequent years, other African human rights instruments were adopted, including the
African Charter on the Rights and Welfare of the Child167 and the Protocol to the African Charter
on Human and Peoples’ Rights on the Rights of Women in Africa168 are of particular interest to the
present Report.
b) African Charter on Human and Peoples’ Rights
90. The ACHPR is possibly the most comprehensive human rights treaty in the world, as it
encompasses within a single instrument individual rights of both civil and political and economic,
social and cultural character as well as collective (peoples’) rights. This construction of the
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Charter is coherent with the African tradition, as collective prerogatives have always represented
essential features of traditional African societies.169
91. The structure of the ACHPR is characterized by the indivisibility of the three generations of
rights,170 i.e., civil and political rights (first generation), economic and social rights (second
generation), peoples’ rights (third generation). All these rights are considered indivisible by the
Charter, implying that both socio-economic and peoples’ rights are justiciable exactly to the same
extent as civil and political rights.
92. In legal terms, the construction of human rights law promoted and developed by the African
Commission – established by Article 30 ACHR – is particularly well-suited to PMSCs’
operations. According to the Commission, “[i]nternationally accepted ideas of the various
obligations engendered by human rights indicate that all rights – both civil and political rights and
social and economic – generate at least four levels of duties for a State that undertakes to adhere to
a rights regime”.171 This “four-layer” categorization of human rights – which applies to the
African system, particularly to the African Charter on Human and Peoples’ Rights – obviously
entails, at “a primary level”, the obligation to respect, i.e., the requirement that States “refrain
from interfering [directly] in the enjoyment of all fundamental rights”.172 The second layer is
represented by the obligation to protect “against other subjects by legislation and provision of
effective remedies”,173 i.e., “to take measures to protect beneficiaries of the protected rights
against political, economic and social interferences”.174 This specific requirement clearly applies
to activities carried out by private actors, with respect to which the State must interpose itself
between potential perpetrators and victims, acting as a shield in order to prevent that the human
rights of the latter are prejudiced by the action of the former. “[T]he tertiary obligation of the
State” arising from human rights law is grounded on the same rationale; it consists in the
requirement to promote “the enjoyment of all human rights […] [through] mak[ing] sure that
individuals are able to exercise their rights and freedoms, for example, by promoting tolerance,
raising awareness, and even building infrastructures”.175 Finally, the fourth layer is represented by
the obligation to fulfil human rights, i.e., “to move its machinery towards the actual realisation of
the rights”.176
93. In light of this four-layer construction, it is evident that when PMSCs’ operations produce the
objective result of generating a breach of a protected human right, international responsibility of
the territorial State (or of the State which has – or should have – control over such activities) is
triggered irrespective of whether or not the PMSC concerned may be considered part of the State
apparatus. In fact, in the event that the PMSC is actually part of the governmental machinery, the
State will be held responsible for breaching the obligation to respect human rights, while in the
opposite situation the requirement of protecting (and, possibly, fulfilling) such rights is to be
considered violated. The actual application of this principle, however, is conditioned to the
presence of certain requirements, which have been recently explained in details by the
Commission. In particular, according to the Commission,
[h]uman rights standards do not contain merely limitations on state’s authority or organs of
state. They also impose positive obligations on states to prevent and sanction private
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See, inter alia, S. H. HELLSTEN, “Human Rights in Africa: From Communitarian Values to Utilitarian Practice”, 5 Human
Rights Review, 2004, p. 61 ff.
See VILJOEN, International Human Rights Law in Africa, cit., p. 237 ff.
See The Social and Economic Rights Action Center and the Center for Economic and Social Rights v. Nigeria, cit., para.
44.
Ibid., para. 45.
Ibid., para. 46.
Ibid.
Ibid.
Ibid., para. 47.
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violations of human rights. Indeed, human rights law imposes obligations on states to
protect citizens or individuals under their jurisdiction from the harmful acts of others. Thus,
an act by a private individual and therefore not directly imputable to a state can generate
responsibility of the state, not because of the act itself, but because of the lack of due
diligence to prevent the violation or for not taking the necessary steps to provide the
victims with reparation.177

94. Therefore, the standard of due diligence is
a way to describe the threshold of action and effort which a state must demonstrate to fulfil
its responsibility to protect individuals from abuses of their rights. A failure to exercise due
diligence to prevent or remedy violation, or failure to apprehend the individuals committing
human rights violations gives rise to state responsibility even if committed by private
individuals. This standard developed in regard to the protection of aliens has subsequently
been applied in regard to acts against nationals of the state.178

In order to determine whether the standard of due diligence has been applied correctly, a number
of factors are to be taken into account. In the Commission’s words, the “extent of a state’s
responsibility must not be determined in the abstract. Each case must be treated on its own merits
depending on the specific circumstances of the case and the rights violated”.179 In this respect,
relying on the International Court of Justice (ICJ),180 the Commission attributed particular
importance to the means which are “at the disposal” of the State, although it assumed that “for
non-derogable human rights the positive obligations of states would go further than in other
areas”.181 It is also necessary to undertake an “analysis of the feasibility of effective state action” –
as “[a] finding that no reasonable diligence could have prevented the event has contributed to
denials of responsibility”182 – as well as considering the extent to which the State concerned could
“have foreseen the violence and taken measures to prevent it”.183
95. The fact of whether or not the State has effectively applied the required due diligence is to be
established on a case-by-case basis.184 In practical terms, the due diligence requirement
“encompasses the obligation both to provide and enforce sufficient remedies to survivors of
private violence”.185 However, usually a “single violation of human rights […] [i]ndividual cases
of policy failure or sporadic incidents of non-punishment [do not establish a lack of due diligence
by a state and, therefore,] would not meet the standard to warrant international action”.186 It
follows that,
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See Zimbabwean Human Rights NGO Forum v. Zimbabwe, Communication No. 245/2002, 2006, 2006 AHRLR 128, para.
143 (footnotes omitted; emphasis added).
Ibid., para. 147.
Ibid., para. 155.
See United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran), Judgement of 24 May
1980, I.C.J. Reports, 1980, p. 3, para. 87.
See Zimbabwean Human Rights NGO Forum v. Zimbabwe, cit., para. 155.
Ibid., para. 156.
Ibid., para. 157.
Ibid., para. 158.
Ibid., para. 159. In this paragraph the Commission adds that “the existence of a legal system criminalising and providing
sanctions for assault and violence would not in itself be sufficient; the government would have to perform its functions to
‘effectively ensure’ that such incidents of violence are actually investigated and punished. For example, actions by state
employees, the police, justice, health and welfare departments, or the existence of government programmes to prevent
and protect victims of violence are all concrete indications for measuring due diligence”.
Ibid., para. 158 f.
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by definition, a state can be held complicit where it fails systematically to provide
protection of violations from private actors who deprive any person of his/her human
rights. However, unlike for direct state action, the standard for establishing state
responsibility in violations committed by private actors is more relative. Responsibility
must be demonstrated by establishing that the state condones a pattern of abuse through
pervasive non-action. […] To avoid such complicity, states must demonstrate due diligence
by taking active measures to protect, prosecute and punish private actors who commit
abuses.187

96. Therefore, where a State is able to indicate “measures that it took to deal with the alleged human
rights violations, including amendment of legislation, arrest and prosecution of alleged
perpetrators, payment of compensation to some victims and ensuring that it investigated most of
the allegations brought to its attention”,188 the burden of proof of demonstrating “collusion by the
state to either aid or abet the non-state actors in committing the violence […] or show[ing] that the
state remained indifferent to the violence that took place” will rest upon the complainant.189 It is in
light of this approach – which, in comparison with the Commission’s less recent practice, has de
facto restricted the scope of State responsibility190 – that the provisions of the ACHPR are to be
evaluated.
c) Specific Provisions of the ACHPR Relevant to PMSCs
97. There are a number of specific provisions in the ACHPR which may be affected by PMSCs’
operations. As it has been made with respect to the ICCPR, only those provisions of the Charter
will be examined which, in addition to being particularly relevant to the activity of PMSCs, bear
specific peculiarities additional to those characterizing the corresponding rights in the general
perspective.
Article 4
Human beings are inviolable. Every human being shall be entitled to respect for his life and
the integrity of his person. No one may be arbitrarily deprived of this right.

98. The first substantive right defended by the Charter is contemplated at Article 4, providing for the
right to life and integrity of the person.191 For the African Commission, “[t]he right to life is the
fulcrum of all other rights. It is the fountain through which other rights flow”.192 In the African
context, protection of the right to life attains special significance with respect to extra-judicial
executions, which have been a scourge in a number of African countries even in very recent times,
and are potentially perpetrated by PMSCs in the context of their usual operations.
Article 5
Every individual shall have the right to the respect of the dignity inherent in a human being
and to the recognition of his legal status. All forms of exploitation and degradation of man
particularly slavery, slave trade, torture, cruel, inhuman or degrading punishment and
treatment shall be prohibited.
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Ibid., para. 160.
Ibid., para. 161.
Ibid., para. 163.
See infra, para. 106 f.
According to Article 4 of the ACHPR, “[h]uman beings are inviolable. Every human being shall be entitled to respect for
his life and the integrity of his person. No one may be arbitrarily deprived of this right”.
See Communication No. 223/98, Forum of Conscience v. Sierra Leone, 2000, 2000 AHRLR 293, para. 19.
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99. Article 5 of the African Charter places emphasis on the value of human dignity, embracing in one
single provision the two paramount violations of such a value, i.e., slavery and torture, which in
human rights instruments are usually contemplated by separate norms. The inclusion of the term
“particularly” in the provision indicates that the practices subsequently enlisted do not exhaust the
catalogue of the possible behaviour conducive to breaching human dignity and, a fortiori, falling
within the scope of application of Article 5. It is worth emphasizing that in more than one
occasion the African Commission has explicitly or implicitly declared that no derogation is
possible from the prohibition of torture and cruel, inhuman or degrading punishment or treatment,
even in situations of particular emergency for the State concerned (irrespective of the fact that this
principle is not expressly affirmed by any provision of the African Charter).193 This certainly
extends to prohibition of slavery as well. In light of the broad extension of its content, Article 5
might be breached by PMSCs in innumerable ways.
Article 6
Every individual shall have the right to liberty and to the security of his person. No one may
be deprived of his freedom except for reasons and conditions previously laid down by law.
In particular, no one may be arbitrarily arrested or detained.

100. Article 6 is one of the provisions of the Charter characterized by a “claw-back” clause, i.e., a
limitation of the protected right(s) based on the conditions set up by domestic law. Limitations
should “be consistent with standards recognized in true democratic societies and international
law”,194 although the circumstance that Article 6 generally refers to reasons and conditions “laid
down by law” – without contemplating any objective criteria in order to assess legitimacy of
relevant domestic rules – could in principle leave States basically free to decide the degree
according to which this right can be the object of derogation. However, the Commission has
pointed out – first with specific respect to freedom of association195 and later with reference to
Article 6 and to claw-back clauses in general – that domestic law limiting the exercise of the
freedoms for which claw-back clauses are contemplated by the Charter must be consistent with
“fundamental rights guaranteed by the constitution or international human rights standards”.196 As
a consequence, “for a State to avail itself of this plea […] such a law [must be] consistent with its
obligations under the Charter”,197 and Article 6 “must be interpreted in such a way as to permit
arrests only in the exercise of powers normally granted to the security forces in a democratic
society”.198 Therefore, decrees allowing incommunicado detention,199 permitting “the government
to arbitrarily hold people critical of the government for up to 3 months without having to explain
themselves and without any opportunity for the complainant to challenge the arrest and detention
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See e.g., Communication No. 225/98, Huri-Laws v. Nigeria, 2000, 2000 AHRLR 273, para. 41 (“[t]he prohibition of
torture, cruel, inhuman or degrading treatment or punishment is absolute”); Article 19 v. The State of Eritrea, cit., para.
102 (“article 5 permits no restrictions or limitations on the right to be free from torture and cruel, inhuman or degrading
punishment or treatment”). For an implicit recognition of the principle in point see Media Rights Agenda v. Nigeria, cit.,
para. 73 (“the Commission notes that the alleged violations took place during a prolonged military rule and that such
regimes, as rightly pointed out by the government are abnormal […]. The Commission sympathises with the government
of Nigeria over this awkward situation but asserts that this does not in any way diminish its obligations under the
Charter”).
See ORLU NMEHIELLE, The African Human Rights System, cit., p. 92.
See Communication No. 101/93, Civil Liberties Organization vs. Nigeria, 1995,
<http://www1.umn.edu/humanrts/africa/comcases/101-93.html> (last visited on 14 March 2009).
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See Amnesty International and Others v. Sudan, cit., para. 59.
Ibid., para. 58. On the illegality of incommunicado detention – with respect to Article 6 – see also Zegveld and Another v.
Eritrea, cit., para. 52 ff.
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before a court of law”,200 allowing for individuals to be arrested for vague reasons and upon
suspicion (without proven acts),201 or prohibiting the writ of habeas corpus202 are to be considered
a breach of Article 6, since these kind of legislative measures constitute arbitrary deprivation of
liberty unsuitable of justification pursuant to the claw-back clause included in the text of the
provision in point.
Article 9
[…] 2. Every individual shall have the right to express and disseminate his opinions within
the law.

101. According to the African Commission, “freedom of expression is a basic human right, vital to an
individual’s personal development, his political consciousness and participation in the conduct of
public affairs in his country”.203 It is to be noted that paragraph 2 of Article 9 is not of absolute
nature, as it includes a claw-back clause allowing for restrictions to the freedom of expression
which are established by law. However, the strict conditions to be met in order to make these
restrictions lawful are hardly satisfied in the context of PMSCs activities. The Commission, in this
respect, has made it clear that “any laws restricting freedom of expression must conform to
international human rights and standards relating to freedom of expression and should not
jeopardise the right itself”.204 Therefore, for a restriction to the right in point to be lawful, it is
necessary that: a) it is provided for by law; b) such a law is consistent with internationally
recognized standards on freedom of expression;205 c) “if any person expresses or disseminates
opinions that are contrary to laws that meet the aforementioned criteria, there should be due
process and all affected persons should be allowed to seek redress in a court of law”.206 Even in
the event that the possibility of restricting the right in point is provided for by law, and such a law
is consistent with international standards on freedom of expression, it is doubtful that PMSC
would offer the necessary guarantees of competence and impartiality to ensure that the above law
is applied correctly. And this notwithstanding, a violation would in any case occur where the
detainee is not afforded prompt access to justice. Therefore, when a violation of Article 7(1)(d) is
perpetrated by a PMSC with respect to a person detained for having expressed “unlawful”
opinions, a breach of Article 9 takes place as well.
Article 20
1. All peoples shall have the right to existence. They shall have the unquestionable and
inalienable right to self- determination. They shall freely determine their political status and
shall pursue their economic and social development according to the policy they have freely
chosen. […];

Article 21
1. All peoples shall freely dispose of their wealth and natural resources. This right shall be
exercised in the exclusive interest of the people. In no case shall a people be deprived of it.
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See International Pen and Others (on behalf of Saro-Wiwa) v. Nigeria, cit., para. 83.
See Amnesty International and Others v. Sudan, cit., para. 59.
See Communications No. 143/95 and 150/96, Constitutional Rights Project and Civil Liberties Organisation v Nigeria,
1999, 2000 AHRLR 235, para. 31.
See Communications No. 105/93, 128/94, 130/94 and 152/96, Media Agenda and Others Project v. Nigeria, 1998, 2000
AHRLR 200, para. 54.
See Zegveld and Another v. Eritrea, cit., para. 60 (footnotes omitted).
This requirement is not met, for example, in the event that a person is prevented from exercising its freedom of expression
when it is aimed at “advocate[ing] human rights and democracy”; see Communication No. 222/98, Law Office of Ghazi
Suleiman v. Sudan II, 2003, 2003 AHRLR 144, para. 43.
Ibid., para. 61.
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2. In case of spoliation the dispossessed people shall have the right to the lawful recovery of
its property as well as to an adequate compensation. […];

Article 22
1. All peoples shall have the right to their economic, social and cultural development with
due regard to their freedom and identity and in the equal enjoyment of the common heritage
of mankind. 2. States shall have the duty, individually or collectively, to ensure the exercise
of the right to development;

Article 23
1. All peoples shall have the right to national and international peace and security. The
principles of solidarity and friendly relations implicitly affirmed by the Charter of the
United Nations and reaffirmed by that of the Organization of African Unity shall govern
relations between States. […];

Article 24
All peoples shall have the right to a general satisfactory environment favorable to their
development.

102. As emphasized earlier, peoples’ rights play a special role in the context of the ACHPR. Their
inclusion in the text of the Charter was promoted by two of the countries participating in the
negotiations – Guinea and Madagascar – which at the time had socialist inclinations.207 In reality,
however, collective rights are deeply rooted in the African tradition, as in traditional African
societies the individual and his/her rights were strongly dependent on the prerogatives afforded to
the family and to the larger community.208 In addition, most peoples’ rights among those included
in the Charter – i.e., the right to self determination, the right to freely dispose of one people’s own
wealth and natural resources, the right to development as well as the right to international peace
and security – are strictly linked to the idea of rejection of foreign domination that in Africa was
strongly felt in the immediate aftermath of the decolonization process.
103. According to the established practice of the African Commission, under a “morphological”
perspective the term “peoples” includes both the national people as a whole and more limited
groups within a State (or even distributed within different States) sharing common characteristics
distinguishing them from the rest of the population.209 These include indigenous peoples and other
groups defined by linguistic, ethnic, religious or similar distinctive characters.
d) Practice of the African Commission concerning the African Charter on Human and Peoples’
Rights
104. The African Commission has addressed a wide number of cases characterized by violations of
one of more rights protected by the ACHPR arising from actions that are included among those
typically performed by PMSCs in the context of their usual operations. These cases provide a
brilliant depiction of how easily and frequently – in the real world – PMSCs’ operations might
result in individual or multiple breaches of human rights, as they are protected in the context of the
African system.
105. First, the African Commission has dealt with a number of communications concerning breaches
of Article 4 of the ACHPR in the form of extra-judicial executions,210 which recent decades have
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See VILJOEN, International Human Rights Law in Africa, cit., p. 242.
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Ibid., pag. 243 ff.
Quoting the introductory paragraph of the United Nations Manual on the Effective Prevention and Investigation of ExtraLegal, Arbitrary and Summary Executions (see infra, note 51), the Commission has considered extra-judicial executions
as including: “(a) political assassinations; (b) deaths resulting from torture or ill-treatment in prison or detention; (c)
death resulting from enforced ‘disappearances’; (d) deaths resulting from the excessive use of force by law-enforcement
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been very frequent in Africa.211 These executions constitute a clear violation of the right to life212
and might occur in the context of the performance of PMSCs’ activities, particularly when they
are perpetrated in the framework of the performance of military operations213 (which represent one
(Contd.)
personnel; (e) executions without due process; and (f) acts of genocide” (see Zimbabwean Human Rights NGO Forum v.
Zimbabwe, cit., para. 179). This is coherent with what the Commission had previously found, for example, in
International Pen and Others (on behalf of Saro-Wiwa) v. Nigeria, Communications No. 137/94, 139/94, 154/96 and
161/97, 1998, 2000 AHRLR 212, according to which, “[g]iven that the trial which ordered the executions itself violates
[the Charter], any subsequent implementation of sentences renders the resulting deprivation of life arbitrary and in
violation of article 4. The violation is compounded by the fact that there were pending communications before the
African Commission at the time of the executions, and the Commission had requested the government to avoid causing
any ‘irreparable prejudice’ to the subjects of the communications before the Commission had concluded its consideration.
Executions had been stayed in Nigeria in the past on the invocation by the Commission of its rule on provisional
measures […] and the Commission had hoped that a similar situation would obtain in the case of Ken Sarow-Wiwa and
others. It is a matter of deep regret that this did not happen […] The protection of the right to life in article 4 also includes
a duty for the state not to purposefully let a person die while in its custody. Here at least one of the victims’ lives was
seriously endangered by the denial of medication during detention. Thus, there are multiple violations of article 4” (see
para. 103 f.). Similarly, in Malawi African Association and Others v. Mauritania, Communications No. 54/91, 61/91,
98/93, 164-196/97 and 210/98, 2000, 2000 AHRLR 149, the Commission had held that “executions that followed [a] trial
[conducted in violation of the Charter] constitute a violation of article 4. Denying people food and medical attention,
burning them in sand and subjecting them to torture to the point of death, point to a shocking lack of respect for life, and
constitutes a violation of article 4” (para. 120). In Forum of Conscience v. Sierra Leone, cit., the Commission made it
clear that “any violation of [the] right [to life] without due process amounts to arbitrary deprivation of life. Having found
above that the trial of the 24 soldiers constituted a breach of due process of law as guaranteed under article 7(1)(a) of the
Charter, the Commission consequently finds their execution an arbitrary deprivation of their rights to life provided for in
article 4 of the Charter. Although this process cannot bring the victims back to life, it does not exonerate the government
of Sierra Leone from its obligations under the Charter” (see para. 19). With respect to the case in which casualties are the
result of “excessive use of force by law-enforcement personnel”, one may quote Communication No. 204/97, Mouvement
Burkinabé des Droits de l’Homme et des Peuples v. Burkina Faso, 2001, 2001 AHRLR 51, in which the Commission,
with respect to “the deaths of citizens who were shot or tortured to death, as well as the deaths of two young students who
had gone onto the streets with their colleagues to express certain demands and to support those of the secondary school
and higher institution teachers”, deplored “the abusive use of means of state violence against demonstrators even when
the demonstrations are not authorised by the competent administrative authorities. It believes that the public authorities
possess adequate means to disperse crowds, and that those responsible for public order must make an effort in these types
of operations to cause only the barest minimum of damage and violation of physical integrity, to respect and preserve
human life” (see para. 43). Less clear is the category – among those listed by the manual – within which the killings
perpetrated by the Nigerian security forces against the Ogoni people in breach of Article 4 may be subsumed (see The
Social and Economic Rights Action Center and the Center for Economic and Social Rights v. Nigeria, cit., para. 67:
“[g]iven the wide spread violations perpetrated by the Government of Nigeria and by private actors (be it following its
clear blessing or not), the most fundamental of all human rights, the right to life has been violated. The Security forces
were given the green light to decisively deal with the Ogonis, which was illustrated by the wide spread terrorisations and
killings. The pollution and environmental degradation to a level humanly unacceptable has made it living in the Ogoni
land a nightmare. The survival of the Ogonis depended on their land and farms that were destroyed by the direct
involvement of the Government. These and similar brutalities not only persecuted individuals in Ogoniland but also the
whole of the Ogoni Community as a whole. They affected the life of the Ogoni Society as a whole”); it may be argued
that they meet the requirements for being contextually included within letters (a), (d) and – possibly – (f). In general,
what is especially important for the purposes of the present study is that at least the first five instances enlisted by the
Manual may well be the result of PMSCs operations.
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See V. O. ORLU NMEHIELLE, The African Human Rights System. Its Laws, Practice, and Institutions, The
Hague/London/New York, 2001, p. 87 f. This author notes that it has been reported that, with respect to the period
between 1992 and 1993, the U.N. Special Rapporteur on Extra-Judicial, Summary or Arbitrary Executions found
evidence of extra-judicial executions in twenty-seven African countries (ibid., p. 85).
See, e.g., Communications No. 25/89, 47/90, 56/91, 100/93, Free Legal Assistance Group and Others v. Zaire, 1995,
2000 AHLRL 74, para. 43.
This is confirmed by the practice of the African Commission, although this practice referred to activities performed by
“ordinary” armed forces and not by PMSCs. See, in particular, Communications No. 27/89, 49/91 and 99/93,
Organisation Mondiale Contre la Torture and Others v. Rwanda, 1996, 2000 AHRLR 282, in which the Commission
found that “[t]he massacre of a large number of Rwandan villagers by the Rwandan armed forces and the many reported
extrajudicial executions for reasons of their membership of a particular ethnic group is a violation of article 4” (see para.
24). See also Free Legal Assistance Group and Others v. Zaire, cit., para. 43.
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of the typical mandates of PMSCs). In this respect, consistently with its general approach
concerning the “obligation to protect” examined above, the Commission – relying on a number of
international instruments of various kind, including Article 1 para. 1 of the 1984 UN Torture
Convention214 and the United Nations Manual on the Effective Prevention and Investigation of
Extra-Legal, Arbitrary and Summary Executions215 –has held that “extra-judicial executions and
torture are caused by the state or through its agents or acquiescence”.216 For this reason, killings
committed by non-state actors do not entail State liability for extrajudicial executions, on the
condition that State authorities accomplish investigations on such killings, which “must be carried
out by entirely independent individuals, provided with the necessary resources, and their findings
must be made public and prosecutions initiated in accordance with the information uncovered”.217
106. In asserting that extra-judicial killings may entail State responsibility only when perpetrated by
governmental agents or with the acquiescence of the State, the Commission apparently reversed its
previous position according to which, as the African Charter “specifies in Article 1 that the States
Parties shall not only recognize the rights[,] duties and freedoms adopted by the Charter, but they
should also ‘undertake … measures to give effect to them’ […], if a state neglects to ensure the
rights in the African Charter, this can constitute a violation, even if the State or its agents are not
the immediate cause of the violation”.218 On the basis of this assumption, the Commission had
found that the killing of 15 people during the Chad civil war implied State responsibility for the
violation of Article 4 of the Charter, irrespective of the fact that “[t]he Government claim[ed] that
no violations were committed by its agents, and that it had no control over violations committed
by other parties, as Chad is in a state of civil war”.219 The same finding had also been made by the
Commission in 1999 with respect to Sudan, stating that,
[e]ven if [the thousands of executions occurring in Sudan] are not all the work of forces of
the government, the government has a responsibility to protect all people residing under its
jurisdiction […]. Even if Sudan is going through a civil war, civilians in areas of strife are
especially vulnerable and the state must take all possible measures to ensure that they are
treated in accordance with international humanitarian law”.220

107. However, according to the most recent position emerging from the practice of the African
Commission, one should conclude that, when extra-judicial executions are committed by persons
operating as PMSCs’ agents, State responsibility is only generated when the PMSC concerned is
acting within the framework of the governmental organization or when – this company being a
private entity – the State fails to carry out opportune investigations into the killings. This may not
happen, in principle, when the State has “no control over violations committed by other parties”.221
108. Apart from extra-judicial killings, breaches of the right to life may also occur during
performance of military activity in armed conflicts – including those of PMCs – when they result
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See Zimbabwean Human Rights NGO Forum v. Zimbabwe, cit., para. 181. See also para. 179, according to which “[t]he
six circumstances of extra-judicial executions mentioned in the UN Manual [see supra, note 49] point to the fact that
under international law, such executions can only be carried out by the state or through its agents or acquiescence”.
See Communications No. 48/90, 50/91, 52/91, 89/93, Amnesty International and Others v. Sudan, 1999, available at
<http://www1.umn.edu/humanrts/africa/comcases/48-90_50-91_52-91_89-93.html> (last visited on 12 March 2009),
para. 51. See also Zimbabwean Human Rights NGO Forum v. Zimbabwe, cit., para. 181.
See Communication No. 74/92, Commission Nationale des Droits de l’Homme et des Libertes v. Chad, 1995, 2000
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See Amnesty International and Others v. Sudan, cit., para. 50.
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in the violation of recognized principles of international humanitarian law. According to the
Commission,
the killings, massacres, rapes, mutilations and other grave human rights abuses committed
while the respondent states’ armed forces were still in effective occupation of the eastern
provinces of the complainant state reprehensible and also inconsistent with their obligations
under part III of the Geneva Convention relative to the Protection of Civilian Persons in
Time of War of 1949 and Protocol I to the Geneva Conventions […] constitute flagrant
violations of […] article 4, which guarantees respect for life and the integrity of one’s
person and prohibits the arbitrary deprivation of rights.222

109. It is to be noted that a violation of Article 4 of the African Charter may take place not only when
actual loss of life occurs. As the Commission has emphasized, “[i]t would be a narrow
interpretation to [the] right [to life] to think that it can only be violated when one is deprived of it.
It cannot be said that the right to respect for one’s life and the dignity of his person, which this
article guarantees would be protected in a state of constant fear and/or threats”, as, although the
victim “is still alive[, he is constantly] hiding for fear of his life”.223 A situation of this kind may
well occur at the hands of a PMSC.
110. Like extra-judicial killings, “forms of exploitation and degradation of man” prohibited by
Article 5 of the ACHPR represent human rights breaches that can easily result from ordinary
PMSCs’ activities. Thanks to its wide and open-ended formulation, this provision offers the
African Commission a much room for manoeuvre, as there is no need necessarily to link a
violation – on the condition that it reaches the threshold of a serious offence to human dignity – to
a precisely defined legal category. Thus, for example, in a case concerning massive violations of
human rights which took place in Mauritania in the period 1989-1992, the Commission held that,
although it could not “conclude that there is a practice of slavery based on [the] evidences before
it”, it deemed that Article 5 had been breached,
due to practices analogous to slavery, and emphasises that unremunerated work is
tantamount to a violation of the right to respect for the dignity inherent in the human being.
It furthermore considers that the conditions to which the descendants of slaves are
subjected clearly constitute exploitation and degradation of man; both practices condemned
by the African Charter.224

This approach is certainly sound in light of the letter and the spirit of Article 5; therefore, it
appears quite surprising that in the end the Commission felt the need to specify – in its findings –
that the breach of this article had occurred in the form of “cruel, inhuman and degrading
treatments”.225
111. The African Commission has developed a quite broad concept of inhuman or degrading
treatment or punishment,226 “to be interpreted so as to extend to the widest possible protection
against abuses, whether physical or mental”.227 In general terms, it is intended to include “not only
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actions which cause serious physical or psychological suffering, but which humiliate the
individual or force him or her to act against his will or conscience”.228 For example, the
Commission has found that Article 5 had been breached on account of the fact that the victims had
been forced “to live as stateless persons under degrading conditions, […] depriv[ing] them of their
family and […] their families of the men’s support”.229 In explaining the reason for its finding, the
Commission generally stated that “this constitutes a violation of the dignity of a human being”;230
however, the reference to “degrading conditions” can reasonably lead one to believe that this
situation was intended by the Commission to be included within the concept of inhuman and
degrading treatment as well.231 This reading was later confirmed in other communications, in
which the Commission found that the fact of “[b]eing deprived of the right to see one’s family is a
psychological trauma difficult to justify, and may constitute inhuman treatment”.232 Thus, the very
fact of “being held incommunicado, with no access to legal representation or contact with their
families” constitutes by itself an instance of inhuman and degrading treatment and, therefore, a
breach of Article 5.233
112. Most occurrences of inhuman and degrading treatment or punishment detected by the African
Commission took place to the prejudice of detained persons. Despite the fact that the Commission,
in the number of cases involving detention, generally refers to “violation of Article 5” without
explicitly mentioning inhuman and degrading treatment, these breaches are in fact to be subsumed
within such a category. For example, in 1999, in a case concerning Nigeria, the Commission held
that “[d]eprivation of light, insufficient food and lack of access to medicine or medical care […]
constitute violations of article 5”.234 Also, cruel, inhuman or degrading treatment has been found
in another case on detention for the victim being kept “in leg irons and handcuffs” – with “no
evidence of any violent action on his part or escape attempts that would justify holding him in
irons” – as well as “in cells which were airless and dirty, then denied medical attention, during the
first days of his arrest”.235 In a later case, a similar finding was based on the fact that the prisoner
was detained with “his legs and hands chained to the floor day and night. From the day he was
arrested and detained, until the day he was sentenced by the tribunal, a total period of 147 days, he
was not allowed to take a bath […] he was kept in solitary confinement in a cell meant for
criminals”.236 The very fact of “being detained arbitrarily, not knowing the reason or duration of
(Contd.)

treatment” (see para. 91); this principle was further specified by the Commission in Communication No.
241/2001, Purohit and Another v. The Gambia, 2003, 2003 AHRLR 96, para. 58 (“[p]ersonal suffering and
indignity can take many forms, and will depend on the particular circumstances of each communication”); this
was later confirmed in Communication No. 236/2000, Doebbler v. Sudan, 2003, 2003 AHRLR 153, para. 37.
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detention, is itself a mental trauma. Moreover, this deprivation of contact with the outside world
and the health-threatening conditions amount to cruel, inhuman and degrading treatment”.237
113. Through arbitrary arrest and/or detention, PMSCs – just like other entities exercising elements
of governmental authority or which, are in the factual position of using equivalent powers – may
produce multiple violations of human rights as enshrined in the ACHPR. The most obvious of
these violations concerns the right to liberty and to security of the person which, according to
Article 6 ACHPR, implies that “[n]o one may be deprived of his freedom except for reasons and
conditions previously laid down by law. In particular, no one may be arbitrarily arrested or
detained”. In the practice of the African Commission, detention has been considered illegal as
result of a number of grounds, including lack of legal basis for the detention (e.g., detaining
persons without charges238 or holding an individual after expiration of sentence239), arbitrariness of
the arrest from which detention arises,240 the circumstance that detention is exclusively based on
grounds such as ethnic origin241 or political opinion242 or is aimed at preventing people from
exercising lawful activities,243 as well as – more generally – the fact that detention is not followed
by trial within a reasonable time,244 due to the lack of “any opportunity for the complainant to
challenge the arrest and detention before a court of law”.245
114. In the latter instance, the right “to be tried within a reasonable time by an impartial court or
tribunal”, affirmed by Article 7(1)(d) of the Charter, is breached as well. In its 1992 Resolution on
the Right to Recourse and Fair Trial, the African Commission clarified that the scope of this
provision includes – inter alia – the right of persons who are arrested to be “informed at the time
of arrest, in a language which they understand of the reason for their arrest and […] promptly of
any charges against them”,246 as well as – in particular – to be “be brought promptly before a judge
or other officer authorised by law to exercise judicial power and shall be entitled to trial within a
reasonable time or be released”.247 The circumstances in which PMSCs usually operate,
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“environmental” situations of particularly critical character, ought not influence in any way the
scope of applicability of the right in point. This is confirmed by the fact that – in a case in which
the respondent State had claimed that the delay in bringing detainees before a judge was due to the
complexity and gravity of the offences committed as well as the “precarious war situation”
existing within the State – the Commission held that,
states parties cannot derogate from the Charter in times of war or any other emergency
situation. Even if it is assumed that the restriction placed by the Charter on the ability to
derogate goes against international principles, there are certain rights such as the right to
life, the right to a fair trial, and the right to freedom from torture and cruel, inhuman and
degrading treatment, that cannot be derogated from for any reason, in whatever
circumstances […] The existence of war in Eritrea cannot therefore be used to justify
excessive delay in bringing the detainees to trial.248

115. In the event that arrest and/or detention is carried out for some specific reason linked to the
exercise by the person(s) concerned of other specific rights defended by the ACHPR, the illegality
of such arrest and/or detention also implies a breach of the latter right. This has been affirmed by
the African Commission, e.g., with respect to the right to free association contemplated by Article
10 of the Charter, in cases in which persons had been sought by the police due to their political
belief249 or imprisoned for belonging to an association the criminal nature of which had not been
demonstrated by the respondent State.250 In the latter case the Commission also held that the fact
of charging (and, a fortiori, arresting and/or detaining) individuals for holding unauthorized
meetings constituted a breach of the right of free assembly provided for by Article 11, because the
State concerned had been unable to show that these charges “had any foundation in the ‘interest of
national security, the safety, health, ethics and rights and freedoms of others’, as specified in
article 11”.251
116. Other possible breaches of the ACHPR may be the result of inadequate conditions of detention.
For example, in the case just mentioned, the African Commission found a violation of the right to
enjoy the best attainable state of physical and mental health, contemplated by Article 16 of the
Charter, due to the fact that some detainees had died “as a result of the lack of medical attention.
In addition, the “general state of health of the prisoners deteriorated due to the lack of sufficient
food; they had neither blankets nor adequate hygiene”.252
117. The possible violation of Article 18(1) ACHPR – affirming the principle that the family “shall
be protected by the State which shall take care of its physical health and moral” – is also related to
the conditions according to which one is detained. Such a violation can be caused by
incommunicado detention, which prevents the person concerned from contacting his/her family,253
as well as by the lack of prompt access to a lawyer.
118. In extreme cases, when conditions of detention assume a particularly inhumane character, they
may deteriorate so as to be subsumed into the concept of torture. Therefore, in the case of
Mauritania, noted above, the Commission found that such a particularly awful crime was produced
on account of the fact that the detainees

(Contd.)
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were beaten […], forced to make statements […], denied the opportunity of sleeping […],
held in solitary confinement […] [In addition, they] were not fed; they were kept in chains,
locked up in overpopulated cells lacking in hygiene and access to medical care […]. They
were burnt and buried in sand and left to die a slow death. Electrical shocks were
administered to their genital organs and they had weights tied on to them. Their heads were
plunged into water to the point of provoking suffocation; pepper was smeared on their eyes
and some were permanently kept in small, dark or underground cells which got very cold at
night […] Both within and outside the prisons, the so-called ‘jaguar’ position was the form
of torture utilised […] The women were raped […] Taken together or in isolation, these
acts are proof of widespread utilisation of torture and of cruel, inhuman and degrading
forms of treatment and constitute a violation of article 5. The fact that prisoners were left to
die slow deaths […] equally constitutes cruel, inhuman and degrading forms of treatment
prohibited by article 5 of the Charter.254

119. All these kinds of practices might well be performed by agents working for PMSCs recruited by
governments, such as other forms of torture which might take place in the context of military or
security operations.255 With respect to torture, however, State responsibility is to be considered
restricted – according to the approach recently supported by the Commission – to the same extent
as extra-judicial executions. Relying on Article 1 of the 1984 UN Torture Convention,256 the
Commission has in fact held that also torture is “caused by the state or through its agents or
acquiescence”,257 concluding in one case that – as “the complainant did not adduce any evidence
to show that state organs were responsible or that the government or state organs connived with
[private torturers] […] [and the state] demonstrated that it investigated allegations brought to its
attention”258 – no State responsibility arose. It is unclear whether this applies only to torture or
extends to cruel, inhuman or degrading punishment and treatment as well. On the one hand, one
could opt for the first option on account of the fact that only torture as such is mentioned by the
Commission and that it represents a legal category which, although very similar, is formally
distinguished from inhuman or degrading punishment and treatment. On the other hand, however,
the opposite position could be supported through relying exactly on the fact that the inhuman or
degrading punishment and treatment is “materially” equivalent to torture, being distinguishable on
the sole basis of the intensity of pain provoked to the victim. Another element which could be used
to support this second opinion rests in the circumstance that the 1984 UN Torture Convention –
used by the Commission in order to support its position – does not provide any definition of cruel,
inhuman or degrading treatment or punishment in addition to that of torture supplied by Article 1,
thus seeming to imply that the main characters of the latter (including the fact that the “pain or
suffering [must be] inflicted by or at the instigation of or with the consent or acquiescence of a
public official or other person acting in an official capacity) also extend to the former.
120. Another practice that may be performed by PMSCs which might entail compound breaches of
the ACHPR is that of forced eviction. In a number of cases, the African Commission has found
such a practice as infringing various provisions of the Charter. For example, in the repeatedly cited
case concerning the massive violations taking place in Mauritania from 1989 to 1992 the
Commission held that “[e]victing black Mauritanians from their houses and depriving them of
their Mauritanian citizenship constitutes a violation” of the right to freedom of movement and
residence within the borders of the State affirmed by Article 12(1) of the Charter, despite the
efforts made by the Mauritanian government “to ensure the security of all those who returned to
254
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Mauritania after having been expelled”.259 Forced eviction may also result in the breach of Article
18(1) as well as – when it takes the form of transfer to a country different than one’s own transfer
of persons – of the right to return to one’s country provided for by Article 12(2).260 The same
provision, together with Article 12(1), is also breached when a person is “abducted and
threatened” by individuals who are believed to be working for the government (including PMSCs
agents), leading the person concerned to flee the country for safety.261
121. Sometimes forced eviction is accompanied by seizure (or even destruction) of private
property.262 The latter practice – irrespective of whether or not is connected with the former –
results in the breach of Article 14 ACHPR, except when it is justified “in the interest of public
need or in the general interest of the community and in accordance with the provisions of
appropriate laws”. In a number of cases the African Commission has found that this breach was
perpetrated by military or security forces in the performance of their functions.263 Therefore, the
practice of the Commission confirms that the right in point may well be encroached by PMSCs
while performing their usual activities.
122. In addition to the case of Mauritania referred to in the present sub-section of this Report in
relation to a number of rights, other two communications of the African Commission are specially
pertinent to the topic of PMSCs’ operations. The first is a renowned case decided by the
Commission in 2001, concerning a number of abuses perpetrated by Nigerian military forces in
the ancestral lands of the Ogoni indigenous community, with the purpose of facilitating oil
exploitation in those lands by a consortium involving the National Petroleum Company and the
multinational company Shell Petroleum. In order to defeat the resistance to the project by the
members of the Ogoni people, who were committed to defending their traditional lands from
environmental disaster, Nigerian security forces – composed of “uniformed combined forces of the
police, the army, the air-force, and the navy, armed with armoured tanks and other sophisticated
weapons”264 – performed a number of violent actions (including killings as well as attack, burning
and destruction of Ogoni villages and homes) and created a state of terror and insecurity among the
Ogoni people which finally allowed exploitation of oil reserves in their land by the oil Consortium.
123. Besides finding a breach of the general obligation to ensure to all individuals the enjoyment of
“the rights and freedoms recognized and guaranteed in the present Charter without distinction of
any kind such as race, ethnic group, color, sex, language, religion, political or any other opinion,
national and social origin, fortune, birth or other status” – provided for by Article 2 of the Charter
– the Commission held that other five provisions of the Charter, plus two implied rights, had been
violated by Nigeria. First, the Commission found that a breach of Article 4 occurred, on account of
the fact that,
[g]iven the wide spread violations perpetrated by the Government of Nigeria and by private
actors (be it following its clear blessing or not), the most fundamental of all human rights,
the right to life has been violated. The Security forces were given the green light to
decisively deal with the Ogonis, which was illustrated by the wide spread terrorisations and
killings. The pollution and environmental degradation to a level humanly unacceptable has
made it living in the Ogoni land a nightmare. The survival of the Ogonis depended on their
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land and farms that were destroyed by the direct involvement of the Government. These
and similar brutalities not only persecuted individuals in Ogoniland but also the whole of
the Ogoni Community as a whole”.265

124. Second, massive environmental degradation provoked by oil exploitation in Ogoniland had
resulted not only in the violation of the individual right to enjoy the best attainable state of
physical and mental health contemplated by Article 16 ACHPR, but also of the right of peoples to
a general satisfactory environment favourable to their development affirmed by Article 24. This
right, in particular, imposes on governments clear obligations “to take reasonable and other
measures to prevent pollution and ecological degradation, to promote conservation, and to secure
an ecologically sustainable development and use of natural resources”, which imply that they keep
“non-interventionist conduct […] for example, [through] not […] carrying out, sponsoring or
tolerating any practice, policy or legal measures violating the integrity of the individual”.266
125. Third, due to the wanton destruction of Ogoni villages, property, health, and family life had
been adversely affected, leading to the simultaneous violation – to the prejudice of the Ogoni
people – of Articles 14 (right to property), 16 and 18(1) (right to protection of the family), as well
as of the implied right to shelter, resulting from the combination of those three articles.267 In
addition, as the Nigerian government had “destroyed food sources through its security forces and
State Oil Company; [had] allowed private oil companies to destroy food sources; and, through
terror, [had] created significant obstacles to Ogoni communities trying to feed themselves”,268 the
right to food – “implicit in the African Charter, in such provisions as the right to life (Art. 4), the
right to health (Art. 16) and the right to economic, social and cultural development (Art. 22)”269 –
had also been breached.
126. Finally, the Commission found that a violation of the right of peoples freely to dispose of their
wealth and natural resources contemplated by Article 21 ACHPR had also been perpetrated,
because the Nigerian government had facilitated the destruction of the Ogoniland through giving
“the green light to private actors, and the oil Companies in particular, to devastatingly affect the
well-being of the Ogonis”.270
127. In cases like the one just described, PMSCs may play a twofold role. In fact, they could either
perform directly the activities resulting in the violation of the protected rights or create the
conditions for these violations to take place through providing military or security services
adequate to making the action of the material perpetrators concretely possible.
128. The other case of particular significance for the present Report arises from the only inter-state
communication submitted to the African Commission so far, concerning the military activities
carried out by the armed forces of Burundi, Rwanda and Uganda in the territory of the Democratic
Republic of Congo from August 1998 to January 1999, justified by the three respondent countries
by invoking the need to safeguard their interests. Such military actions resulted in a large number
of dreadful and massive human rights breaches, including massacres of civilians, killing of many
patients in hospitals (including children), systematic rape and carnage of women, deliberate
spreading of sexually transmitted diseases through ordering HIV positive soldiers to commit rape,
mutilations, forced deportation of civilian population and looting of private property.
129. In evaluating this communication, the Commission concentrated its analysis on Article 23
ACHPR, concerning the peoples’ rights to national and international peace and security. In this
respect, the Commission held that the conduct of the respondent States was “inconsistent with the
standard expected of them under the UN Declaration on Friendly Relations, which is implicitly
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affirmed by the Charters of the UN and OAU, and which the Commission is mandated by article
23 of the African Charter on Human and Peoples’ Rights to uphold”.271 In addition, the
Commission, having noted that “the series of violations alleged to have been committed by the
armed forces of the respondent states fall within the province of humanitarian law”,272 also found
that the conduct of the respondent States was also in contravention of such a body of law. It
therefore concluded that “the occupation of the complainant’s territory by the armed forces of the
respondent forces [sic.]” violated article 23 of the Charter, “even in the face of their argument of
being in the complainant’s territory in order to safeguard their national interests […]. The
Commission is of the strong belief that such interests would better be protected within the confines
of the territories of the respondent states”.273
130. In addition, the conduct of the respondent States was considered by the Commission to breach
other rights of collective character among those contemplated by the ACHPR. First, “in occupying
territories of the complainant state [they committed] a flagrant violation of the rights of the
peoples of the Democratic Republic of Congo to their unquestionable and inalienable right to selfdetermination provided for by article 20 of the African Charter”.274 Second, the “illegal
exploitation/looting of the natural resources of the complainant state” by the respondent countries
produced a breach of Article 21 of the Charter.275 Third, due to “the indiscriminate dumping of,
and/or mass burial of victims of the series of massacres and killings perpetrated against the
peoples of the eastern province of the complainant state” perpetrated by the armed forces of the
respondent states – considered by the Commission as “barbaric [acts constituting] […] an affront
on the noble virtues of the African historical tradition and values enunciated in the Preamble to the
African Charter”276 – a violation of the right to development guaranteed by Article 22 ACHPR
also took place.
131. Of course, the awful crimes perpetrated by the respondent States in the territory of the
Democratic Republic of Congo also resulted in the massive infringement of a huge amount of
individual rights recognized by the African Charter. In addition to the previously mentioned
violation of Article 4,277 as well as to the breach of Article 5, the Commission also found that
“[t]he allegation of mass transfer of persons from the eastern provinces of the complainant state to
camps in Rwanda […] is inconstent [sic.] with article 18(1) of the African Charter, which
recognises the family as the natural unit and basis of society and guarantees it appropriate
protection [as well as with] the right to freedom of movement, and the right to leave and to return
to ones country guaranteed under article 12(1) and (2) of the African Charter respectively”.278
Furthermore,
[t]he looting, killing, mass and indiscriminate transfers of civilian population, the siege and
damage of the hydro-dam, stopping of essential services in the hospital, leading to deaths
of patients and the general disruption of life and state of war that took place while the
forces of the respondent states were occupying and in control of the eastern provinces of
the complainant state are in violation of article 14 guaranteeing the right to property,
articles 16 and 17 (all of the African Charter), which provide for the rights to the best
attainable state of physical and mental health and education, respectively.279
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132. The situations examined so far do not exhaust the possible violations of the ACHPR that may be
in principle perpetrated by PMSCs while performing their usual activities. In the real world, the
specific actions that might be carried out by these companies are so multifaceted that it is virtually
impossible to enumerate all possible concrete cases in which they could result in human rights
breaches. Consistently, the African Commission has found violations of the Charter in numerous
other instances occurring in the context of military and security operations, typical of PMSCs. For
instance, the causing of enforced “disappearances of persons suspected or accused of plotting
against the instituted authorities” determines a breach of Article 6 ACHPR.280 Another example is
provided by the case in which a PMSC contributes to the success of a military coup d’état; in such
a case, “a grave violation [arises] of the right […] to freely choose [one people’s] government as
entrenched in article 20(1) of the Charter”.281
e)

1990 Charter on the Rights and Welfare of the Child

133. It is estimated that 44% of the African population is under 15.282 It is therefore unnecessary to
explain why protection of children’s rights acquires a special significance in the context of the
African continent. The African Charter on the Rights and Welfare of the Child was adopted in
1990, and took nine years to reach the threshold of 15 ratifications necessary to enter into force.
The reason for this reluctance by African countries to access this instrument was most likely due
to its advanced text, characterized by notable improvements with respect to the CRC283 which
imply additional responsibilities for States and other relevant actors (including PMSCs). For
instance, Article 21 establishes that all necessary measures must be taken in order “to eliminate
harmful social and cultural practices affecting the welfare, dignity, normal growth and
development of the child”. Article 26 is also noteworthy, as it mandates States parties to accord
the highest priority to the needs of children “living under regimes practising racial, ethnic,
religious or other forms of discrimination as well as in States subject to military destabilization”.
Last but not least, of special significance for PMCs is Article 22(2), which, through prohibiting
tout court that “child shall take a direct part in hostilities” or will be simply recruited, is the first
international instrument to exclude in any case participation of persons of less than 18 years old in
armed conflicts. The subsequent paragraph of the same article adds that all feasible measures must
be taken in order to ensure protection and care of children who are in situations of international
war as well as of internal armed conflicts, tension and strife.
f) 2003 Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women
in Africa
134. Adopted in 2003, the Women Protocol to the ACHPR has entered into force in 2005. Similarly
to the African Charter on the Rights and Welfare of the Child, also this instruments includes a
notable set of original provisions – most of them incorporated in the Protocol thanks to the deep
involvement of NGOs in its drafting process – which extends remarkably the scope of pre-existing
law applicable to women.284 Therefore, it is possible to extend to the Women Protocol – mutatis
mutandis – the considerations just developed with respect to the Charter on the Rights and Welfare
of the Child, in the sense that also this instrument increases the duties and obligations of the
relevant actors (including, to the extent that international responsibility may arise from their
operations, PMSCs) in comparison to its “universal” precursor, i.e., the CEDAW. Among the most
original provisions including in the Women Protocol, one may cite Article 5(b), which explicitly
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commends States parties to eradicate “all forms of female genital mutilation, scarification,
medicalisation and para-medicalisation of female genital mutilation and all other [harmful]
practices”, Article 11(3), protecting “asylum seeking women, refugees, returnees and internally
displaced persons, against all forms of violence, rape and other forms of sexual exploitation”, as
well as Article 11(4), which excludes that “girls under 18 years of age [may] take a direct part in
hostilities” or may be recruited as soldiers.
g) Countering Terrorism in Africa
135. In July 2006, Amnesty International published a Report denouncing the human rights abuses
perpetrated by Algeria’s military and security forces to the prejudice of persons suspected of being
affiliated to al-Qa’ida.285 According to this report, the human rights breaches committed by
Algerian officials included torture or cruel, inhuman or degrading treatment and punishment,
arbitrary arrest and/or detention, enforced disappearances and even extra-judicial execution. This
is an example of a practice that is hard to think that may be limited to the country specifically
considered by the said Report.
136. This subject is particularly relevant to PMSCs, in particular PSCs, as their typical commitment
consists in providing security services, and these companies may be of particular utility in less
developed countries which have to face terrorist groups that in many cases possess military
technology much more advanced than the one available to national security forces. Conversely,
PMSCs hired from developed countries may be equipped with highly sophisticated intelligence
and equipment, adequate efficiently to face the said terrorist groups. However, this presupposes
the existence of a real danger that, in performing their counter-terrorism operations, the relevant
companies may abuse their powers to the extent of perpetrating systematic human rights abuses.
This risk is increased by the fact that, not only may the territorial governments concerned turn a
blind eye to these abuses, but may even be unable to control the activities of well-equipped
PMSCs. When these situations come into existence, the only way to provide effective control to
ensure legality of PMSCs operations rests in international instruments and institutions. In the
African context, at the moment the African Commission remains the best (if not the only)
institution which may fulfil this task. The matter of counter-terrorism does not escape the
application of the principles developed by the Commission in the interpretation of the rights
protected by the ACHPR (e.g., the absolute impossibility of derogating from the prohibition of
torture or cruel, inhuman or degrading treatment or punishment286), as it is also confirmed by
Article 22(1) of the 1999 OAU Convention on the Prevention and Combating of Terrorism,287
according to which “[n]othing in this Convention shall be interpreted as derogating from the
general principles of international law, in particular the principles of international humanitarian
law, as well as the African Charter on Human and Peoples’ Rights”. This principle is reiterated by
Article 3(1)(k) of the 2004 Protocol to the said Convention,288 which affirms the commitment of
States parties to outlawing “torture and other degrading and inhumane treatment, including
discriminatory and racist treatment of terrorist suspects, which are inconsistent with international
law”.
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h) The African Economic Community (AEC)
137. AEC was established in 1991 in the context of the (then) OAU framework, with the purpose of
promoting economic integration at the regional level. To date, the Treaty Establishing the African
Economic Community,289 entered into force in 1994, has been ratified by all AU members except
Djibouti, Eritrea, Madagascar and Somalia.290 Although the primary objective of AEC is to
“promote economic, social and cultural development and the integration of African economies in
order to increase economic self-reliance and promote an endogenous and self-sustained
development”,291 the requirement of ensuring “[r]ecognition, promotion and protection of human
and peoples’ rights in accordance with the provisions of the African Charter on Human and
Peoples’ Rights” represents one of the basic principles of the Community, to which its members
have solemnly undertaken to adhere.292 Among the organs of AEC a Court of Justice is included,
with the task of ensuring “adherence to law in the interpretation and application of [the] Treaty
and [to] decide on disputes submitted thereto”.293 Actions, however, may in principle be only
brought by a member State or by the Assembly of Heads of State and Governments, although the
Assembly itself may confer on the Court the power to assume jurisdiction over any other dispute
“by virtue” of the Treaty.294 In principle, therefore, it may not be excluded tout court that in the
future the Court could be conferred by the Assembly the competence of dealing with individual
claims concerning human rights breaches, on the basis of Article 3(g) of the Treaty, although the
feasibility of this prospect is in practice most unlikely, at least for the years to come. In any event,
little progress has been achieved towards the realization of the purposes of the AEC Treaty so
far.295
i)

An Additional Means for Fulfilling Human Rights in Africa: Sub-regional Institutions

138. A further option available to victims of human rights breaches in certain parts of Africa –
including those committed by PMSCs – rests in the possibility of making recourse to the systems
of monitoring and judicial review existing in the framework of a number of African sub-regional
institutions. Although these institutions – some of which have been designated as “pillars” of
AEC296 – are basically regional economic communities (RECs), most of them include human
rights within their institutional mandate, making their institutional schemes of monitoring and
judicial review applicable to violations of such rights.297
139. For example, in the 1993 amended version of the Treaty establishing the Economic Community
of East African States (ECOWAS)298 the commitment to ensure “recognition promotion and
protection of human and peoples’ rights in accordance with the provisions of the African Charter
on Human and Peoples’ Rights” was solemnly affirmed, being included among the fundamental
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principles of the Community.299 According to the 1991 Protocol A/P1/7/91, relating to the
Community Court of Justice, the ECOWAS Court has jurisdiction to “determine cases of violation
of human rights that occur in any Member State”.300 However, in principle the Court had no
competence to deal with individual applications. For this reason, Article 39 of the 2001 Protocol
A/SP1/12/01 on Democracy and Good Governance Supplementary to the Protocol Relating to the
Mechanism for Conflict Prevention, Management, Resolution, Peacekeeping and Security301
affirmed that the 1991 Protocol was to be reviewed in order “to give the Court the power to hear
[…] cases relating to violations of human rights, after all attempts to resolve the matter at the
national level have failed”. The Protocol relating to the ECOWAS Court was finally amended in
2005, in order to ensure access to the Court to individuals and corporate bodies in cases of
violations of their human rights,302 which may also include breaches arising from PMSCs’
operations.
140. Also in the context of the Common Market for Eastern and Southern Africa (COMESA),
established in 1993 in order to promote regional economic integration through trade and
development,303 a Court of Justice exists which has “jurisdiction to adjudicate upon all matters
which may be referred to it” pursuant to the COMESA Treaty.304 According to Article 6(e) of the
latter, “recognition, promotion and protection of human and peoples’ rights in accordance with the
provisions of the African Charter on Human and Peoples’ Rights” are included among the
fundamental principles of COMESA. Article 26 of the Treaty explicitly allows individuals to
submit claims may to the Court – on the conditions that available domestic remedies have been
exhausted – in view of assessing “the legality of any act, regulation, directive, or decision of the
Council or of a Member State on the grounds that such act, directive, decision or regulation is
unlawful or an infringement of the provisions of this Treaty”. Therefore, human rights breaches
arising from PMSCs’ operations are justiciable before the Court only to the extent that they imply
responsibility of member States or of the Organization itself.
141. Similar considerations may be developed with respect to the East African Court of Justice, one
of the organs of the East African Community (EAC),305 as Article 30 of the EAC Treaty has a
content which is equivalent to Article 26 of the COMESA Treaty. Article 27 of the former
explicitly recognizes “human rights […] jurisdiction” in favour of the Court, on the basis of an ad
hoc protocol to be adopted by member States pursuant to the same provision. The Court, however,
has competence to deal with human-rights-related claims submitted by individuals irrespective of
the adoption of such a protocol,306 as Article 6(d) of the EAC Treaty includes “good governance
including adherence to the principles of democracy, the rule of law, accountability, transparency,
social justice, equal opportunities, gender equality, as well as the recognition, promotion and
protection of human and peoples rights in accordance with the provisions of the African Charter
on Human and Peoples’ Rights” among the fundamental principles of the Community. In addition,
according to Article 7(2), “[t]he Partner States undertake to abide by the principles of good
governance, including adherence to the principles of democracy, the rule of law, social justice and
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the maintenance of universally accepted standards of human rights”.307 Consistently, the East
African Court of Justice recently had the opportunity to deal with a case relating to certain human
rights breaches which in principle could be the result of activities carried out by PMSCs. The case
concerned Uganda, where, in 2004, the claimants had been charged with treason and misprision of
treason and were consequently detained. In November 2006, immediately after the High Court had
granted bail to fourteen of them, the Court was surrounded by armed security agents, who
interfered with the preparation of bail documents and then re-arrested and took back to jail
fourteen of them.308 A few days later, a military General Court Martial condemned the claimants
to prison on the basis of the same charges for which they had been granted bail by the High Court.
The interference in the Court process by the security personnel was subsequently declared
unconstitutional by the Constitutional Court. This notwithstanding, the claimants were not
released from detention.309 The case was therefore brought before the East African Court of
Justice, which, although noting that on the basis of Article 27 of the EAC Treaty the “quick
answer” to the question whether it has “jurisdiction to deal with human rights issues” should be
“no it does not”,310 after having “reflect[ed] a little bit”311 reached the opposite conclusion.
Relying exactly on Articles 6(d), 7(2) and 8(1)(c) of the EAC Treaty, the Court affirmed its
jurisdiction over the case312 and, with respect to the merits, concluded that “the intervention by the
armed security agents of Uganda to prevent the execution of a lawful court order violated the
principle of the rule of law and consequently contravened the [EAC] Treaty [as] [a]biding by the
court decision is the cornerstone of the independence of the judiciary which is one of the
principles of the observation of the rule of law”.313 In holding this, the Court – taking inspiration
from the practice of the African Commission on Human and Peoples’ Rights – refuted the
argument of the respondent State that the measures taken by the security personnel were necessary
in order to defend national security, as “[m]uch as the exclusive responsibility of the executive
arm of government to ensure the security of the state must be respected and upheld, the role of the
judiciary to provide a check on the exercise of the responsibility in order to protect the rule of law
cannot be gainsaid”.314
142. Finally, the Southern African Development Community (SADC),315 established in 1983, is also
worth mentioning. Similar to what has been observed with respect to the previously mentioned
RECs, also the SADC Treaty includes, at Article 4(c), respect for “human rights, democracy, and
the rule of law” among the basic principles of the Community.316 Pursuant to Article 16 of the
Treaty, the SADC Tribunal is intended to “ensure adherence to and the proper interpretation of the
provisions of [the] Treaty and subsidiary instruments and to adjudicate upon such disputes as may
be referred to it”. A specific Protocol concerning the Tribunal and its Rules of Procedure was
adopted in 2000,317 Article 14 of which states that it “shall have jurisdiction over all disputes and
all applications referred to it in accordance with the Treaty and this Protocol which relate to: (a)
the interpretation and application of the Treaty […]”. The jurisdiction of the Tribunal in matters
307
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concerning human rights was affirmed by the Tribunal itself in a very recent case, relating to the
claimed violation of the applicants’ property rights over agricultural land acquired by the
government of Zimbabwe.318 The Tribunal – relying on Article 14 of the said Protocol –
considered that the relevant provision of the SADC Treaty that required interpretation and
application in the instant case was Article 4(c),319 on the basis of which
SADC as a collectivity and as individual member states are under a legal obligation to
respect and protect human rights of SADC citizens. They also have to ensure that there is
democracy and the rule of law within the region. The matter before the Tribunal involves
an agricultural land, which the applicants allege that it has been acquired and that their
property rights over that piece of land have thereby been infringed. This is a matter that
requires interpretation and application of the Treaty thus conferring jurisdiction on the
Tribunal.320

F. The Asian Framework
143. As is well known, no specific regional instruments exist in the context of the Asian continent
concerning human rights protection. However, de iure condendo, a provision included in the
Charter of the Association of Southeast Asian Countries (ASEAN),321 adopted in November 2007,
could be of relevance to this Report. This provision is Article 14, according to which, “[i]n
conformity with the purposes and principles of the ASEAN Charter relating to the promotion and
protection of human rights and fundamental freedoms, ASEAN shall establish an ASEAN human
rights body”. Such a provision is strictly related with Article 2 para. 2(i) of the Charter, which
includes “respect for fundamental freedoms, the promotion and protection of human rights, and
the promotion of social justice” among the basic principles of the Association. When the ASEAN
human rights body foreseen by Article 14 will be actually established and become operative, also
in the area of Southeast Asia there will be the possibility of monitoring and judicially (or quasijudicially) reviewing respect for human rights by an international court or other similar institution,
the competence of which will naturally cover human rights breaches perpetrated by PMSCs.
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