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Introductory chapter

The principles of the modern criminal law in Europe date back hundreds of years. As
we shall see, the first coherent treatises of criminal justice laying down many of the
principles to which we still adhere appeared in continental Europe during the mid-
eighteenth century. Enlightenment philosophers, concerned with the relationship
between the state and the citizen, between the collective and the individual, found
criminal justice a natural area of study. Even before then, however, embryos of
principles we today hold as fundamental can be found in charters, bills and
constitutions limiting the power of medieval Kings over their subjects. If we then
take the concept of the criminal law, the idea that the collective can and should exact
punishment for violations of certain pre-determined rules, it dates back to the dawn of

civilisation.

With the advent of centralised governments and, eventually, the nation states, the
criminal law and the right to punish came to be increasingly associated with the very
identity of the polity. The power to enact rules and to punish their transgression
became a defining sign of a sovereign state. Today, we define as ‘failed’ or
‘collapsed states’ those territories where central government can no longer enforce its
laws.! A further testimony to the strong link between the identity of a polity and
criminal justice is the extreme sensitivity countries display with regard to their
systems of criminal justice and their general predisposition to consider any other
system inferior to their own: ‘Indifference towards and mistrust of other criminal
justice systems, which serves to hinder reform in the field — or to protect the identity
of the individual systems, depending on how you look at it — can be seen to be a

natural consequence of this nationalism.’”

" Robert I. Rotberg, ‘Failed States, Collapsed States, Weak States: Causes and Indicators’, in Rotberg,
R. L, Ed. (2003). State Failure and State Weakness in a Time of Terror. Washington DC, Brookings
Institution.

2 Summers, S. J. (2007). Fair Trials - The European Criminal Procedural Tradition and the European
Court of Human Rights. Oxford and Portland, Oregon, Hart Publishing., at p. 11.
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Introductory chapter

This is the basic, international environment of criminal justice. In Europe cooperation
between systems of criminal justice became smoother as an increasing communality
of interests manifested itself. There is, however, a difference between cooperation
and integration. The European Union (EU) has been and continues to be an
integrationist structure. Under its auspices and, in particular, its enforcement of the
four freedoms’, large areas of social life in Europe are now subject to integrated
institutions and rules. In contrast, the criminal law was long too sensitive, too close to
the heart of the remains of national sovereignty in our globalised world for the EU to
be given any influence over it. And yet, in around one decade criminal justice has
gone from being a peripheral concern at the fringes of EU intergovernmental
cooperation, to being one of its most prolific — and controversial — policy areas.
Having started out with a sliver of competence to make what essentially amounted to
“soft law” under the Treaty of Maastricht, with the recently signed Treaty of Lisbon
(hereinafter: the Reform Treaty (RT)) we are now on the cusp of conferring
competences on the EU institutions in the field of criminal justice similar to those
they have to perfect and to regulate the four freedoms in the common market. How
and, more importantly, why has this come about? How can the age-old principles of
criminal justice be accommodated within the, by comparison, infant legal framework
of the new Europe? Do they have to be? What does this mean for the various

systems of criminal law in Europe? What does this mean for Europe?

The present work attempts to provide a systemic interpretation of criminal justice in
the new context of the EU. It will begin with a discussion of the academic and policy
justifications for this in many ways astonishing development of criminal justice as an
EU policy area. As we shall see, these justifications serve as accurate historical
accounts of why the development of the EU into an important actor in the field of
criminal justice took place. Where they can be said to be wanting is that they do not
provide a satisfactory analytical answer to the question of why this development was
important or even desirable. The reason we need a convincing analytical account of
the development of EU criminal justice is that law needs a reasonable interpretive
framework with reference to which legal provisions can be interpreted. From an

evolutionary perspective, such a framework also serves to identify any incoherencies

3 To wit: the free movement of workers, goods, services and capital.
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in the existing legal provisions and thereby serves as a guide for the future
development of the law. This introductory chapter will conclude that the common
justifications for EU criminal justice — while being relatively accurate historical
accounts — are insufficient as an analytical framework in this sense because they start
from the wrong perspective and that this is the reason for the erratic development and

resulting inconsistencies of this EU policy area.
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Justificatory models for EU action in criminal justice

For 35 years European integration was strictly economic. From the signature of the
Treaty of Rome on 7 February 1957 which gave rise to the European Economic
Community until the 1992 signature of the Treaty of Maastricht, criminal justice was
thought to be well outside the competence of the common, European institutions.
There were, however, other fora for cooperation in the field of criminal justice in
Europe; fora which had sometimes reached advanced levels of development.* There
was the Council of Europe (CoE) under the auspices of which several important
conventions in the field of criminal justice were signed, e.g. the European Convention
on Extradition of 1957 and the European Convention on Mutual Assistance in
Criminal Matters of 1959. There were also fora which were developed on the fringes
of European economic cooperation involving all or some of the members of the EC.
One example is the informal ministerial conference known as Trevi which lasted from
ca. 1975 to 1993 and which helped pave the way for the creation of the third pillar at
Maastricht. Mention could also be made of Shengen which began as an extra-EC/EU
cooperation among a smaller number of EC/EU Member States with the stated
purpose of effecting the EC/EU goal of freedom of movement. Schengen has since

been integrated, albeit asymmetrically, into the EU treaty structure.’

The 1992 creation of the EU was very much the beginning of a new era in the history
of European integration. The Treaty of Maastricht divided the areas of EU
competence into what came to be known as ‘pillars.’® The traditional EC
competences for the development and regulation of the common market were put in
the first pillar. This pillar is characterised by legislation by qualified majority with
the Council — representing Member State governments — and the European Parliament

— directly elected by the citizens of the EU — acting as co-legislators. Further, there is

* See generally Monar, J. (2001). "The Dynamics of Justice and Home Affairs: Laboratories, Driving
Factors and Costs." Journal of Common Market Studies 39(4): 747-764.

> Decision 1999/436/EC of 20 May 1999 (OJ L 176, 10.7.1999, pp. 17-30).

® On the ‘pillar’ metaphor, see Bruno de Witte, “The Pillar Structure and the Nature of the European
Union: Greek Temple or French Gothic Cathedral?’, in Heukels, T., N. Blokker, et al., Eds. (1998).
The European Union after Amsterdam - A Legal Analysis. The Hague, London, Boston, Kluwer Law
International.
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a strong system of control of Member State compliance under the supervision of the
European Commission and, ultimately, the European Court of Justice. The real
novelty of Maastricht however, was the creation of the second and third pillars. The
second pillar contains provisions for EU action in foreign policy and the third in
criminal justice and home affairs. In short, the concept of an ‘ever closer union
among the peoples of Europe’ from the first preambular paragraph of the EC Treaty
was given a significant push as the new EU was conferred competences in these
policy fields closely associated with national sovereignty. It might have been a bit
precocious when said in 1963, but in 1992 the most optimistic (or pessimistic) of
observers could say with a little more conviction that ‘[t]he Europe that gave birth to

the idea of the nation-state appears to be well on the way to rejecting it in practice.’’

The third pillar started out as the sole seat of the Area of Freedom, Security and
Justice (AFSJ) which was taken to involve all those policy areas broadly aimed at
ensuring security within the EU area of free movement. It is doubtful whether it was
ever conceptually defensible thus to group criminal justice with immigration and
asylum policy.® The point has become moot however. In 1997, the Treaty of
Amsterdam transferred the provisions on visas, immigration and asylum from Title VI
of the EU Treaty (the formal name for the third pillar) to Title IV of the EC Treaty
(first pillar).9 What is left in the third pillar is only cooperation in the field of criminal
justice. Amsterdam also added a new legal instrument which was to become central
to third pillar legislation: the Framework Decision. It is important to remember that
the broad use of the term AFSJ persists and thus still relates to criminal justice as well
as immigration and asylum. Institutionally speaking, post-Amsterdam the AFSJ thus

spans the first and third pillars.

This work will be concerned with EU criminal justice which means that the

institutional focus will be on the third pillalr.10 A short and partial digest of the

! Lindberg, L. N. (1963). The Political Dynamics of European Economic Integration. Stanford,
Stanford University Press., at p. 3.

¥ See introduction to Fletcher, M., R. Loof, et al. (2008). EU Criminal LLaw and Justice. Cheltenham,
UK; Northampton, MA, USA, Edward Elgar. (forthcoming).

? For comment, see Monar, J. (1998). "Justice and Home Affairs in the Treaty of Amsterdam: Reform
at the Price of Fragmentation " European Law Review 23(4): 320-335.

1% Recent developments prevent us from saying that the third pillar involved the first conferral of
competences in matters of criminal justice to the EU. In Case C-176/03 Commission of the European

6
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present institutional structure of the third pillar is as follows. According to Article 29
of the EU Treaty, ‘the Union’s objective shall be to provide citizens with a high level
of safety within an area of freedom, security and justice.” Article 31 then outlines the
competences of the EU for ‘[cJommon action on judicial cooperation in criminal
matters’, and Article 34(2) specifies the legislative instruments available to the EU to

this effect.

Although initially slow'!, legislative activity has since gained momentum and at
certain times has accounted for about 40 per cent of the EU’s legislative output.'> To
date, the EU criminal law acquis is significant. In the field of substantive criminal
law, in chronological order of adoption, EU framework decisions have established
common definitions of offences in the following fields: counterfeitingB, fraud and

forgery in respect of non-cash means of payment'*, money laundering"’, terrorism'®,

Communities v. Council of the European Union (“Environmental crimes”), judgment of 13 September
2005, the European Court of Justice recognised that the EC, i.e. acting in the first pillar, could require
that Member States use criminal law to safeguard the application of EC law. See Communication from
the Commission to the European Parliament and the Council on the implications of the Court’s
judgment of 13 September 2005 (Case C-176/03 Commission v Council), COM(2005) 583 final,
24.11.2005, and, generally, White, S. (2006). "Harmonisation of Criminal Law under the First Pillar."
ibid. 31(1): 81-92. This of course means that the EC was always competent to enact criminal
legislation. In Case C-440/05 Commission of the European Communities v. Council of the European
Union (“Ship-source pollution”), judgment of 23 October 2007, the ECJ went further down this route,
arguably without satisfactorily clarifying the limits of the EC’s criminal law competence. See, e.g.,
Fletcher, M., R. Loof, et al. (2008). EU Criminal Law and Justice. Cheltenham, UK; Northampton,
MA, USA, Edward FElgar. (forthcoming). What is certain, however, is that the EC’s criminal
competence is limited to so-called “regulatory criminal law”, i.e. legislation to reinforce economic-
regulatory schemes. The focus of the present work, as will become clear, is the “pure”, or traditional,
criminal law, i.e. criminal laws which are ends in themselves.

1 As noted in, e.g., Steve Peers, ‘Human Rights and the Third pillar’, in Alston, P., Ed. (1999). The EU
and Human Rights. Oxford, Oxford University Press.

12 See, e.g., Grabbe, H. (2002). Justice and Home Affairs: Faster Decisiont, Secure Rights. London,
Centre for European Reform (policy brief). and Monar, J. (2005). "Justice and Home Affairs in the
Constitutional Treaty. What added value for the 'Area of Freedom, Security and Justice'?" European
Constitutional Law Review 1: 226-246.

" Council Framework Decision 2000/383/THA of 29 May 2000 on increasing protection by criminal
penalties and other sanctions against counterfeiting in connection with the introduction of the euro (OJ
L 140, 14.6.2000, p. 1), amended by Council Framework Decision 2001/888/JHA of 6 December 2001
amending Framework Decision 2000/383/JHA on increasing protection by criminal penalties and other
sanctions against counterfeiting in connection with the introduction of the euro (OJ L 329, 14.12.2001,
p. 3).

'* Council Framework Decision 2001/413/JTHA of 28 May 2001 combating fraud and counterfeiting of
non-cash means of payment (OJ L 149, 2.6.2001, p. 1).

"> Council Framework Decision 2001/500/JHA of 26 June 2001 on money laundering, the
identification, tracing, freezing, seizing and confiscation of instrumentalities and the proceeds of crime
(OJ L 182,5.7.2001, p. 1).

16 Council Framework Decision 2002/475/THA of 13 June 2002 on combating terrorism (OJ L 164,
22.6.2002, p. 3).

7
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trafficking in human beings'’, illegal migration'®, corruption in the private sector'’,
sexual exploitation of children and child pornography®’, drugs offences®’, and
hacking.”> Framework decisions harmonising environmental offences and the offence
of ship-source pollution” have recently been annulled by the ECJ** (these offences

will now be harmonised by first pillar directives).

No less significant, the acquis in criminal procedure includes the adoption of
framework decisions on a European Arrest Warrant (EAW)®, mutual recognition of
orders freezing assets,”® mutual recognition of financial penalties®’ and the execution
of confiscation orders.”® A framework decision on a European Evidence Warrant”
(EEW) designed to facilitate the gathering and movement of pre-trial evidence in
criminal cases throughout the Union has yet to be formally adopted (although a
general approach was agreed in Council on 1-2 June 2006).*° There are currently
draft framework decisions to implement mutual recognition in respect of
convictions,”! transfer of sentenced persons by way of a European Enforcement

Order,* the recognition of non-custodial pre-trial supervision measures by way of a

"7 Council Framework Decision 2002/629/THA of 19 July 2002 on combating trafficking in human
beings (OJ L 203, 1.8.2002, p. 1).
'8 Council Framework Decision 2002/946/THA of 28 November 2002 on the strengthening of the penal
framework to prevent the facilitation of unauthorised entry, transit and residence (OJ L 328, 5.12.2002,
p.- 1).
" Council Framework Decision 2003/568/THA of 22 July 2003 on combating corruption in the private
sector (OJ L 192, 31.7.2003, p. 54).
2 Council Framework Decision 2004/68/JHA of 22 December 2003 on combating the sexual
exploitation of children and child pornography (OJ L 13, 20.1.2004, p. 44).
*! Council Framework Decision 2004/757/JHA of 25 October 2004 laying down minimum provisions
on the constituent elements of criminal acts and penalties in the field of illicit drug trafficking (OJ L
335, 11.11.2004, p. 8).
** Council Framework Decision 2005/222/JHA of 24 February 2005 on attacks against information
systems (OJ L 69, 16.3.2005, p. 67).
> Council Framework Decision 2005/667/THA of 12 July 2005 to strengthen the criminal-law
framework for the enforcement of the law against ship-source pollution (OJ L 255, 30.9.2005, p. 164)
# See cases Case C-176/03 (“Environmental crimes”) and C-440/05 (“Ship-source polution”) above.
» Council Framework Decision on the European arrest warrant and the surrender procedures between
Member States 2002/584/JHA, (OJ L 190, 18.7.2002, p. 1-20).
*° 0J L 196, 2.8.2003, p. 45-55.
7 OJ L 76, 22.3.2005, p.16-22.
* OJ L 328, 24.11.2006, p. 59-78.
* COM(2003) 688, 14.11.2003.
%% On the progress of this instrument, see eucrim 1-2/2007, at p. 39.
*! COM(2005) 91 final, 17.03.2005.
2 1In particular, Austria, Sweden and Finland have presented an ambitious draft framework decision on
the mutual recognition and enforcement of sentences of imprisonment in the EU (OJ C 150 21.6.2005
p. 1-16).
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European Supervision Order” and the recognition and supervision of alternative

sanctions and suspended sentences (i.e. probation).**

As will have become apparent, the EU’s role in criminal justice is now an established
and increasingly pervasive fact.”> The question now is where EU criminal justice is
going. Is the current acquis as far as it should go? Is it too far already? Should the
EU develop into a federalised criminal justice system? Whichever of these questions
one answers “yes” to, a reasonable follow-up question is “why?” In order to answer
the “why?” for the future, it is necessary to answer the question of how we got here in

the first place: why was the EU ever given competences in the field of criminal law?

Although there will be numerous nuances, on my analysis there have been two main
currents of thought which have served to justify the EU’s involvement in criminal
justice. The first of these, which will here be referred to as the ‘consequentialist
justification’, essentially argues that the EU has created/given rise to a situation where
the fundamental premises of fighting crime have changed and that it is therefore
logical that the EU assumes the responsibility of “fixing” things. As will become
clear, the border with the second justification, here referred to as the ‘reactive
justification’, is sometimes less than clear-cut. Put simply, however, the reactive
justification emphasises the EU’s need, as an independent political actor, to be seen to

provide responses to pressing issues of the day.

As we have seen, EU criminal justice is now a reality. There is therefore little doubt
that these justificatory models have been very influential. However, after describing
them, the following pages aim to look at these two justificatory models in detail to see
whether they provide an adequate analytical framework for EU criminal justice and, a
fortiori, its continued development in the sense described above. The negative

response to this question constitutes one of the justifications for the present work.

» COM(2006) 468 final, 29.8.2006.

* France and Germany have presented a draft framework decision on the recognition and supervision
of suspended sentences, alternative sanctions and conditional sentences (OJ C 147, 30.6.2007, p.1-16).
3 See Kaunert, C. (2005). "The Area of Freedom, Security and Justice: The Construction of a
'European Public Order'." European Security 14(4): 459-483.
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1. The consequentialist justification

There is a popular perception that organisations in general and the EU in particular,
by virtue of their very existence, strive to increase their remit at the expense of fora
which are somehow considered more “natural.” If the popular image is often one of
power hungry bureaucrats grasping at every straw of influence, there are also good
principled arguments for why one set of competences logically should entail another,
or if you will, is consequential upon it. In the debate on the competences to be

attributed to the EU, this is known as “spill—over.”36

In the more specific context which concerns us here, the argument is generally made
beginning with the removal of internal borders and the completion of the common
market, and the consequences this is assumed to have had and has on the nature of

crime in Europe:

“The abolition of the remaining obstacles to cross-border economic activities and the full
implementation of the “four freedoms” generated de facto a common internal security
zone encompassing all Member States in which free movement, increased economic
interpenetration and the facilitation of cross-border financial activities rendered borders

between the Members States increasingly ineffective both as instruments of control and

obstacles to the movement of asylum-seekers, illegal immigrants and crime.””’

The regulation of the economic and to some extent social consequences of the
common market is generally seen as the natural remit of the institutions at the
European level.”® The argument was then made that to deny the EU competence to
deal with the common market-effects on crime amounts to artificially separating one
set of logical and predictable consequences of the freedom of movement from
another. The fact that ‘criminals, and terrorists in particular, do not respect national

borders’ and that, in addition, ‘the Single Market has made it very easy for them to

% This model is usually traced back to Lindberg, L. N. (1963). The Political Dynamics of European
Economic Integration. Stanford, Stanford University Press.

7 Monar, J. (2001). "The Dynamics of Justice and Home Affairs: Laboratories, Driving Factors and
Costs." Journal of Common Market Studies 39(4): 747-764., at p. 754.

3 There are, however, limits to the EC’s competence even in this most classic of competence fields.
See, e.g., Case C-376/98 Federal Republic of Germany v European Parliament and Council of the
European Union (“Tobacco advertising”), judgment of 5 October 2000.
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travel freely across the EU — more freely than national police forces’, all amounts to

‘a compelling need for action at supra-national level.”*

These claims are compelling because they appear logically sound. They also have the
merit of being easily turned into “political speak.” When analysed closely, however,
it is difficult to ascertain what exactly is claimed. Has the common market merely
caused a qualitative shift in already existing criminal structures? Has there been a
quantitative increase in crime levels? All of the above? Are criminals really, and
literally, outrunning the police by using some Member States with more “favourable”
systems of criminal justice as “safe havens” for pan-European criminal activities?*
That organised, transnational crime is a serious problem and a challenge for us all is
beyond doubt*! and in some places in the world, ‘criminal organizations are able to
defy government authority, suborn or even partially supplant it.”** As far as the EU
pre-2004 enlargement was concerned, however, ‘in virtually none of the Member
States does organized crime pose a real threat to the democratic constitutional state
and the free market economy. Rather, it represents a greater or lesser challenge to the
authorities.”® The question is, of course, whether this remains the case or whether the
expansion of the common market has led to a deterioration of the situation. Although
they make for sobering reading, pure crime statistics™ are not very helpful in this
regard and, by way of example, Mueller admits that ‘we do not know how many of

the businesses we frequent daily have been infiltrated, or are actually owned, by

* Douglas-Scott, S. (2004). "The Rule of Law in the European Union - Putting the Security into the
Area of Freedom, Security and Justice." European Law Review 29(2): 219-242., at p. 222. See also
Ferola, L. (2002). "The Fight Against Organized Crime in Europe - Building an Area of Freedom,
Security and Justice in the EU." International Journal of Legal Information 30(1): 53-91.

40 See, e.g., Weyembergh, A. (2004). L'harmonisation des 1égislations : condition de l'espace pénal
européen et révélateur de ses tensions. Bruxelles, Editions de 1'Université de Bruxelles., at p. 180.

4 See generally contributions in Williams, P. and D. Vlassis, Eds. (2001). Combating Transnational
Crime - Concepts, Activities and Responses. London, Frank Cass.

*2 Roy Godson and Phil Williams, ‘Strengthening Cooperation Against Transnational Crime: A New
Security Imperative’, in ibid.

*# Cyrille Fijnaut, ‘Transnational Organized Crime and Institutional Reform in the European Union:
the Case of Judicial Cooperation’, in ibid., at p. 278. Along the same lines, see also the Europol OCTA
2006, at p. 10, and Proposal for a Council Decision on the Exchange of Information and Cooperation
concerning Terrorist Offences, COM(2004) 221 final, 29.3.2004.

* See, e.g., Alvazzi del Frate, A. (2004). "The International Crime Business Survey: Findings from
Nine Central-Easterns European Cities." European Journal on Criminal Policy and Research 10(2-3):
137-161., Lewis, C., G. Barclay, et al. (2004). "Crime Trends in the EU." European Journal on
Criminal Policy and Research 10(2-3): 187-223., and Brady, H. and M. Roma (2006). Let justice be
done: Punishing crime in the EU. London, Centre for European Reform (policy brief).
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transnational organized crime groups.”* Consequently, we have no way of knowing
the organisational structure and reach of these groups. Fijnaut has remarked that ‘for
all intents and purposes, it is impossible to have an overview of the nature, scope, and

development of (organized) crime in the EU and its neighbouring countries.”*®

This lack of reliable statistics is probably to a large extent due to the fact that the
information we are looking for is empirically elusive: how would one go about
verifying the claim that the common market engenders a particular type of crime?
How could we control for other factors such as the general process of
internationalisation of economic activity, licit as well as illicit? The existence of
organised, transnational criminal networks in parts of the world where borders are

very much part of economic life lends credence to Bruggeman’s assertion that

‘the internationalisation of the major criminal organisations has come about regardless of
the treaties on the free movement of goods and persons. They have been helped in this
internationalisation process by the gaps in, and inadequacy of, international treaty rules
and by the difference in national legislation and by the gaps in, and incompleteness of, the

.. . 47
criminal laws of many countries.’

What Bruggeman alludes to is the effect of globalisation on pre-existing criminogenic
asymmetries. The idea is that certain asymmetries — economic, social, power and
influence related, etc. — have criminogenic potential which is intensified by the
increase in international exchange.” This intensification is due to a combination of
several factors: Globalisation arguably facilitates massive accumulation of wealth
and, some would say, accentuates economic inequalities. Further, it renders

inequality more visible to more people. Finally, whereas the exercise of economic

4 Gerhard O. W. Mueller, ‘Transnational Crime: Definitions and Concepts’, in Williams, P. and D.
Vlassis, Eds. (2001). Combating Transnational Crime - Concepts, Activities and Responses. London,
Frank Cass., at p. 16.

* Cyrille Fijnaut, ‘Police Co-operation and the Area of Freedom, Security and Justice’, in Walker, N.,
Ed. (2004). Europe's Area of Freedom, Security and Justice. Oxford, Oxford University Press., at p.
267.

*" Willy Bruggeman, ‘Policing in a European Context’, in Apap, J., Ed. (2004). Justice and Home
Affairs in the EU: Liberty and Security Issues after Enlargement. Cheltenham, UK; Northhampton,
MA, USA, Edward Elgar., at p. 164.

* See Nikos Passas, ‘Globalization and Transnational Crime: Effects of Criminogenic Asymmetries’,
in Williams, P. and D. Vlassis, Eds. (2001). Combating Transnational Crime - Concepts, Activities and
Responses. London, Frank Cass.
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power is now virtually unconstrained by national borders, the exercise of, for want of
a better expression, “disciplining power” is still very much constrained by red lines on
the map. At the other end, ‘asymmetries provide the catalyst for globalization to
produce criminal opportunities, motives to take advantage of those opportunities and
weaker controls.”* Finally, ‘[t]he time-space compression activates the crimongenic
potential of existing power and economic asymmetries too.”  In short,
‘criminogenesis increases significantly as a result of the dynamic of globalization,

which multiplies, intensifies or activates asymmetries.”>

The only reasonable conclusion to be drawn from all this is that organised,
transnational crime is a side-effect of the increasingly organised and transnational
nature of all economic activity, and that while it is not an unreasonable assumption
that the common market does have an effect in this regard in that it constitutes one
aspect of globalisation in general, there is no reliable empirical data either to confirm
or to quantify this assumed effect. The Europol Organised Crime Reports (OCR) and,
since 2006, the Organised Crime Threat Assessments (OCTA) confirm this
conclusion. The 2005 OCR states that ‘OC [Organised Crime] takes advantage from
the increasing mobility, urbanisation, anonymity and diminishing social control which
are characteristic of modern society’ in general while, in relation to specific crime,
exploiting the ‘discrepancies between EU laws and national legislations in committing
among others environmental crime and high technology crime, and [...] gaps in EU
procedures for example in VAT and other fraud.””> The 2005 OCR also states that
enlargement does not seem to have had a qualitative impact on organised crime. The
2006 OCTA points to the diversity in organisational models in the world of organised
crime, but especially to a degree of regional integration within Europe. As for the
factors creating the “market” for organised crime, Europol points to a number of
sources of criminogenic asymmetries mainly to do with remaining regulatory
differences between Member States, in e.g. alcohol taxation, and various EU
budgetary schemes more or less open to fraud. Consequently, it is very difficult to

isolate the impact of the common market on organised crime. While the

¥ Ibid., at p. 33.
% Ibid., at p. 34.
! Ibid., at p. 28.
2 Atp. 8.
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organisational integration of the various operators certainly seems to be facilitated by
increased integration, that very integration seems to do away with some of the

criminogenic asymmetries on which those same operators thrive.”

Nevertheless, despite the inconclusive data, the ‘[e]uropeanization of Justice and
Home Affairs was seen as part of a series of flanking measures intended to
compensate for the security deficit arguably arising from the abolition of internal
border control.”>* This provided the main justification for the creation of the third
pillar at Maastricht. Later on, still taking the threats as a given, further changes to the
new institutions of the third pillar were justified and made again, seemingly, without
addressing the fundamental issue of ‘whether organized crime was actually starting to
pose such a threat to the EU that structural intervention in relationships just created
was urgently required.” The consensus seems to be that the “spill-over” argument
was instrumental in bringing about the inclusion of criminal justice in the EU treaty

framework and in its ulterior consolidation.

Once in place, however, the third pillar has itself started to give rise to calls for
secondary “spill-over.” The argument is now that once the EU has started to concern
itself with the enforcement side of criminal justice, it can no longer ignore the other
aims and values served by the criminal process. In commenting on the EAW, Allegre

and Leaf have provided a clear example of this claim:

‘As judicial and police cooperation are enhanced to meet the mounting problem of cross-
border crime and the issue of fugitives from justice taking advantage of freedom of
movement in the EU, all elements of criminal justice in Member States must become a

matter of concern for the EU as a whole.”®

3 EU Organised Threat Assessment 2006, especially at p. 22.

> Paul de Hert, ‘Division of Competencies between National and European Levels with regard to
Justice and Home Affairs’, in Apap, J., Ed. (2004). Justice and Home Affairs in the EU: Liberty and
Security Issues after Enlargement. Cheltenham, UK; Northhampton, MA, USA, Edward Elgar., at p. 71
> Cyrille Fijnaut, ‘Transnational Organized Crime and Institutional Reform in the European Union:
the Case of Judicial Cooperation’, in Williams, P. and D. Vlassis, Eds. (2001). Combating
Transnational Crime - Concepts, Activities and Responses. London, Frank Cass., at p. 287.

%6 Alegre, S. and M. Leaf (2004). "Mutual Recognition in European Judicial Cooperation: A Step Too
Far Too Soon? Case Study - the European Arrest Warrant." European Law Journal 10(2): 200-217., at
p. 215.
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There is a very strong feeling in the academic and NGO communities that the
European cooperation in matters of criminal justice has been repression-orientated
and that it lacks elements relating to procedural safeguards and the rights of the
defence. In this regard, Peers is categorical: ‘[A]ny further legal integration must
strike the right balance between prosecution and defence interests.””’ The role of
procedural safeguards in the nascent European criminal justice will be the focus of
discussions further on. For now suffice to say that the concern is that the balance of
the criminal process perhaps best described using the French procedural expression
égalité des armes’®, albeit struck differently in each individual legal system, has
become imperilled by this one-sided development of the European dimension of
criminal procedure. To those advocating EU action in the field of procedural
safeguards, it is simply a matter of a symmetrical imperative: no system of criminal
justice, at whatever stage in its development, is complete without addressing the issue
of procedural safeguards. To put it bluntly, ‘if we are developing common powers
and policing at EU level, then we must also develop the “European safeguards”
necessary for the defence of civil liberties>’ simply because these operate ‘as an
indispensable counterweight in the context of a “checks and balances” theory in the

field of judicial cooperation in criminal matters.”®

That arguments based on “spill-over” have been and remain central to the continued
development of the EU in general, and of the third pillar in particular, is beyond
doubt. If, however, we shift our attention from the historical account to a more
systematic analysis of the “spill-over” argument, things become somewhat
problematic. In order to address this issue we need to analyse in more detail what

“spill-over” actually entails.

57 Peers, S. (2000). EU Justice and Home Affairs Law. Harlow, Pearson Education., at p. 187.

%% ‘Equality of arms’ denotes the idea that the prosecution and the defence have hafd equal procedural
means to build their cases. On the notion in the ECHR context, see, e.g., Stavros, S. (1993). The
Guarantees for Accused Persons Under Article 6 of the European Convention on Human Rights: An
Analysis of the Application of the Convention and a Comparison with other Instruments.
Dordrecht/Boston/London, Martinus Nijhoff Publishers., and Université Robert Schuman de, S. (1996).
Les nouveaux développements du proces équitable au sens de la Convention européenne des droits de
I'nomme. Bruxelles, Bruylant.

> Sarah Ludford, ‘An EU JHA Policy: What should it Comprise?’, in Apap, J., Ed. (2004). Justice and
Home Affairs in the EU: Liberty and Security Issues after Enlargement. Cheltenham, UK;
Northhampton, MA, USA, Edward Elgar., at p. 27.

% Jimeno-Bulnes, M. (2004). "After September 11th: the Fight Against Terrorism in National and
European Law. Substantive and Procedural Rules: Some Examples." European Law Journal 10(2):
235-253., at p. 252.
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In The Political Dynamics of European Economic Integration Lindberg presents the
concept of “spill-over” as a method to effect political integration:

1313

[S]pill-over” refers to a situation in which a given action, related to a specific goal,
creates a situation in which the original goal can be assured only by taking further actions,
which in turn create a further condition and a need for more action, and so forth [...]
[T]he initial task and grant of power to the central institutions creates a situation or series

of situations that can be dealt with only by further expanding the task and the grant of

61
power.’

In the above quotation, note needs to be taken of the absolutely central role played by
the goal of the central institutions in the concept of “spill-over.” The goal of the
central institutions is in fact the reference against which the validity of a traditional
“spill-over” argument must be gauged. In other words, it is essential always to
separate the descriptive and the prescriptive parts of a “spill-over” argument. For
only if there is a common definition of the goal of the central institutions (description)
can the further grant of power to achieve that goal (prescription) be justified on the
basis that it is necessary to achieve that goal.*> “Spill-over” thus only applies within a
certain ideological framework. It then follows that before that ideological framework

has been established, there is no “spill-over” argument to be made.

The point of the traditional “spill-over” argument, as identified by Lindberg, is that it
seeks to identify the situation where further conferrals of competence are to be
considered as uncontroversial. What is claimed is in fact that any controversy was
dealt with in the identification of the goal of the original conferral of competence.
Further conferrals of competence should therefore be uncontroversial because they
only serve to do away with obstacles to the achievement of that precise and already
agreed to goal. To illustrate we can imagine that the EU had agreed to establish
freedom of movement of workers but had originally only been given competence to

deal with direct discrimination on the basis of nationality. Having thus agreed to the

o1 Lindberg, L. N. (1963). The Political Dynamics of European Economic Integration. Stanford,
Stanford University Press., at p. 10.

62 This reasoning coincides with that of the ECJ on Article 308 of the EC Treaty in Opinion 2/94 (EC
accession to the ECHR) [1996] ECR 1-1759.
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goal of free movement of workers, it is brought to the attention of the Member States
that indirect discrimination constitutes a serious obstacle to the achievement of this
goal. Using “spill-over” argumentation, it would thus be an uncontroversial extension
of EU competences to give it the competences to deal also with indirect

discrimination on the basis of nationality.

While the goal of the common market can be described with some accuracy with
reference to the EC Treaty, it is difficult to say the same with reference to the third
pillar provisions in the EU Treaty. While, as we have seen, it seems a plausible
hypothesis that the common market has had an effect on crime patterns, it cannot be
said that this constitutes an obstacle to the achievement of the goal of the common
market. Crime fighting effectiveness can thus not be said to have been part of the
goals of the common market. It therefore follows that the extension of EU
competences to deal with it cannot be said to be an uncontroversial extension of EU

competences in the traditional “spill-over” sense.

It is very likely that some of the difficulty stems from the transfer of the concept of
“spill-over” from the realm of economic integration where Lindberg found and
analysed it, to a policy area such as criminal justice where the goals of the EU are
(even?) less agreed. In discussions on the future development of the third pillar, this
is a very live issue. Arguments are often made that there is an objective need for one
development or another, backed up or not as the case may be by empirical data. As
Fijnaut points out, however, in discussing the Corpus Iuris—project63, which is
justified predominantly in terms of “spill-over”, in reality °‘this is largely an
ideological question.”® This must be read to mean that the neutral terminology of
“spill-over” is used to hide what in reality is an argument on what the goal of the EU
ought to be. On this basis, it appears a trifle simplified to say, as Allegre and Leaf do,

that since police and judicial cooperation have to some extent been realised in the EU,

63 Delmas-Marty, M. (1997). Corpus juris: introducing penal provisions for the purpose of the financial
interests of the European Union. Paris, Economica.

% Cyrille Fijnaut, ‘Transnational Organized Crime and Institutional Reform in the European Union:
the Case of Judicial Cooperation’, in Williams, P. and D. Vlassis, Eds. (2001). Combating
Transnational Crime - Concepts, Activities and Responses. London, Frank Cass., at p. 293. See also,
on the proposed European Public Prosecutor, Christine Van den Wyngaert, ‘Eurojust and the European
Public Prosecutor in the Corpus Juris Model: Water and Fire?’, in Walker, N., Ed. (2004). Europe's
Area of Freedom, Security and Justice. Oxford, Oxford University Press.
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‘all elements of criminal justice in Member States must become a matter of concern

for the EU as a whole’®

(my italics). This could in fact only be said if there was prior
agreement that the goal of the EU was the promotion of the traditional criminal
procedure characterised by égalité des armes. The need for the prior agreement is
that the argument that the EU should concern itself with ‘all elements of criminal
justice’ presupposes that the controversial issue of whether the EU-wide promotion of
égalité des armes is more important than the maintaining of national sovereignty over
criminal justice has been settled. Conversely, the current situation is at least
implicitly justified by a different view of the interplay between collective coercion
and procedural safeguards in the criminal procedure. Whether that position is tenable
as a matter of legal philosophy will be addressed in detail further on. For present
purposes, what is important to note is that this is a discussion of substantive legal
philosophy which has potential consequences for the view of the goal of the EU. It

cannot be presented as a simple logical deduction with reference to an as yet not

agreed-to goal for EU cooperation.

It follows that in this context the presence or, as is more often the case, absence of
empirical data is a side-issue of little importance. Referring back to what was said
above regarding the successful use of “spill-over” to justify the creation of the third
pillar, if it had been the case that the Member States were adamant that criminal
justice not be part of the EU’s competence catalogue for ideological reasons, referring
to the likely or actual increase in cross-border criminal activity is not a good counter
argument. All ideological positions are maintained at some cost; this can be called
“choice cost.” The difficulty is that when it comes to the subject-matter of the third
pillar the cost is tallied in blood rather than in money. That, however, still does not
change the fundamental fact that, as Walker points out, ‘security policy is never

65 External events are an indicator as to what the

compelled by external events.
choice cost of one policy option may be but they are in no way conclusive as to the

correctness of that policy option. Saying that ‘because of the cross-border nature of

% Alegre, S. and M. Leaf (2004). "Mutual Recognition in European Judicial Cooperation: A Step Too
Far Too Soon? Case Study - the European Arrest Warrant." European Law Journal 10(2): 200-217., at
p- 215.

% Neil Walker, ‘In Search of the Area of Freedom, Security and Justice: A Constitutional Odyssey’, in
Walker, N., Ed. (2004). Europe's Area of Freedom, Security and Justice. Oxford, Oxford University
Press., at p. 13.
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terrorism, the EU is an appropriate forum to deal with it’®’

, i1s only true if certain
ideological preconditions pertain, namely that effective repression of terrorism trumps
national sovereignty over criminal justice (assuming that terrorism is considered a

problem of criminal justice).

It can thus be seen that a statement which at first glance may seem devoid of
ideological controversy becomes very problematic if it is to provide the basis for
institutional reform. Simply saying that ‘[t]he task is to diminish or eradicate
undesirable asymmetries and to reduce the criminogenic effect of those we wish to

preserve or cannot do much about™®®

in the context of international cooperation in fact
seeks to bypass a large number of controversial issues. The argument which needs to
be made and won in order to justify the internationalisation®, or, in this case,
europeanisation of criminal justice, must relate to the weight attributed to national
sovereignty vis-a-vis repressive effectiveness.”” A policy position incorporating a
strong defence of national sovereignty in criminal justice may or may not come at a
choice cost in human lives. That is an as yet unanswered empirical question. In turn,
that may or may not be considered a reason to modify this underlying policy position.
It is, however, always logically erroneous to deduce the correctness of one policy
option from the eventual choice cost of another. Again referring to the creation of the
third pillar, the ideological nature of the development is illustrated by the absence of
empirical data to substantiate the claims as to the choice cost relating to cross-border
criminal activity. This strongly indicates that the empirical reality, if there is such a
thing, was very much subordinated to ideological considerations. This question is

addressed at length by von Bogdandy in his partial and guarded endorsement of

57 Douglas-Scott, S. (2004). "The Rule of Law in the European Union - Putting the Security into the
Area of Freedom, Security and Justice." European Law Review 29(2): 219-242., at p. 220.

% Nikos Passas, ‘Globalization and Transnational Crime: Effects of Criminogenic Asymmetries’, in
Williams, P. and D. Vlassis, Eds. (2001). Combating Transnational Crime - Concepts, Activities and
Responses. London, Frank Cass., at p. 46.

% On which, see Delmas-Marty, M. (2002). "Global Crime Calls for Global Justice." European Journal
of Crime, Criminal L.aw and Criminal Justice 10(4): 286-293.

0 See, e.g., Roy Godson and Phil Williams, ‘Strengthening Cooperation Against Transnational Crime:
A New Security Imperative’, in Williams, P. and D. Vlassis, Eds. (2001). Combating Transnational
Crime - Concepts, Activities and Responses. London, Frank Cass.; Willy Bruggeman, ‘Policing in a
European Context’, in Apap, J., Ed. (2004). Justice and Home Affairs in the EU: Liberty and Security
Issues after Enlargement. Cheltenham, UK; Northhampton, MA, USA, Edward Elgar.; and
Gruszczynska, B. (2004). "Crime in Central and Eastern European Countries in the Enlarged Europe.”

European Journal on Criminal Policy and Research 10(2-3): 123-136.
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human rights as the new ‘axis of the European legal system.”’' He correctly identifies
the ideological roots of that agenda: ‘Given the strong centralizing effects, a forceful
human rights policy will, nevertheless, be advocated by those who wish courageous

steps to be taken to strengthen the European federation.””

This novel use of “spill-over” related arguments is problematic in that they imply that
the EU naturally entails some inexorable and self-justificatory movement towards
universal centralisation. This is above all a democratic problem. As Monar has
pointed out, ‘[m]ajor political projects, once launched on a sufficiently broad scale
and backed by an effective legitimizing political discourse, can become a driving
force of their own.””> However, this is only true as long as it is not remembered that
“spill-over” argumentation is ultimately based on agreed goals which, in turn, are
based on ideological choices. The failure to take this into account is the fundamental

flaw of consequentialist argumentation.

In conclusion, it seems evident that “spill-over” and related consequentialist
arguments have been absolutely central to the creation and the further development of
the third pillar. The above criticism of the way the arguments have been made should
not be read as a general criticism of the direction of the EU’s development. In fact, it
probably is a forceful argument in favour of further europeanisation of criminal
justice that law enforcement must undergo structural modification in order to deal
with criminal entities operating in a virtually borderless world;”* as Walker correctly
points out, ‘no sensible security policy can be blind to gradual or sudden
environmental chalnges.’75 Here, however, we gradually move away from the

consequentialist arguments that the EU, by virtue of its very existence and

! von Bogdandy, A. (2000). "The European Union as a Human Rights Organization? Human Rights
and the Core of the European Union." Common Market Law Review 37: 1307-1338.

™ Ibid., at p. 1337.

73 Monar, J. (2001). "The Dynamics of Justice and Home Affairs: Laboratories, Driving Factors and
Costs." Journal of Common Market Studies 39(4): 747-764., at p. 758.

™ See, e.g., Raymond E. Kendall, ‘Responding to Transnational Crime’, in Williams, P. and D. Vlassis,
Eds. (2001). Combating Transnational Crime - Concepts, Activities and Responses. L.ondon, Frank
Cass., and Gerspacher, N. (2005). "The Roles of International Police Cooperation Organizations -
Beyond Mandates, Towards Unintended Roles." European Journal of Crime, Criminal Law and
Criminal Justice 13(3): 413-434.

> Neil Walker, ‘In Search of the Area of Freedom, Security and Justice: A Constitutional Odyssey’, in
Walker, N., Ed. (2004). Europe's Area of Freedom, Security and Justice. Oxford, Oxford University
Press., at p. 12.
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development, has given rise to a general situation which requires further centralisation
to an argument according to which the EU, since it is a political actor subject to
popular opinion, needs to react to sudden and often traumatic events in the lives of its
citizens. As we will see, individual events have sometimes had a determinate effect

on third pillar developments.

2. The reactive justification

The very existence of the EU compels it to relate somehow to specific events, whether
their remedy would be considered within EU competences or not. This is emphasised
not least by popular clamour for “action” and a consequential wish from the EU to
benefit from this possibility to gain popular appeal. From a PR perspective this
makes a lot of sense: ‘What is beyond dispute is public support for the objectives of
the Third Pillar. A Eurobarometer Report in 2000 showed that the European public
regarded fighting organized crime and drug trafficking as the second equal highest
priority of the EU.”’® Little surprise then that the EU should try to benefit from the
obvious ‘output legitimacy’’’ it stands to gain in responding forcefully to popular
demands in the field of internal security. In relative t