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| Introduction

This paper seeks to explore the proposition that there is something akin
to a crisis of direction in European Union ("EU")1legal studies (at least in the
United Kingdom3), to argue that this stems to a large extent from a decline in
the old certainties about the forward march of European integration, and to offer
some suggestions about how scholars working in the field might approach the
problem of reconciling both the strongly integrationist and also the increasingly
evident disintegrationist elements in the EU legal order. It begins by looking at
the assured, but limited role which scholars of EC law originally carved out for
themselves,3and then examines how the challenge to scholarship and research
about the EU legal order has changed since the Treaty of Maastricht. Finally it
sets out an argument for a new dynamic of integration and disintegration in the
law of the EU which offers one path down which EU legal studies could now
fruitfully move.

Many might disagree with the foundations on which this paper rests. It
could be said to be counterintuitive to link law with disintegration. Ever since
the early 1960s, the legal forum and the operation of the integration principle
within the EC have been, or at least appeared to be, inextricably linked. For the
purposes of this paper we can take as a definition of "integration" that put
forward by Dehousse and Weiler:

"integration must be regarded as a process, leading gradually, with the
passage of time, to an increase in the exchanges between the various
societies concerned and to a more centralized form of government."4

In similar terms Schlesinger defines "Euro-integrationism" as "one quest for
ultimate statehood."5In contrast, disintegration is not so easy either to identify
or to define. It is not being used here to denote wholesale opposition to the
integration process, in the sense of a desire to see, for example, UK withdrawal
from the EU or the collapse of the EU as a political or geographical entity. In
one sense disintegration is the counterpoint to the centralization element of
integration, involving the preservation and enhancement of diverse legal,
political and cultural structures which presently mark out the limits of
integration. In that sense it is closely linked to one well-established conception
of subsidiarity.6 Disintegration provides the "difference” which integration
strives against. Consequently, the two concepts are forever linked by a
relationship of tension. Disintegration is not in the same way a process, but
rather a state of affairs identified by a set of value judgements about the
necessary protected preserves of the individual, the locality, the region and the
nation state.



Very often, law and integration have been implicitly linked in what could
be described as the "commonsense" view about Europe and its law, neatly
expressed in the following comment by Dagtoglou:

"The European Community’s legal order simultaneously presupposes and
creates unity - and vice versa. The Community is above all a "Community
based on law" in the sense that the relations between the Community’s
subjects are relations between subjects of law and "legalised” to a high
degree under the control of the Court, which must "ensure that...the law
is observed" (Article 164 EEC). For this reason Community law is
important as a unifying factor, especially because not only the Member
States, but also individuals, have been recognised as directly subject to
that law."7

The key role of the European Court of Justice as the "motor of
integration" can hardly be denied by lawyers, and indeed this is a view shared
by many political scientists.8 The Court played its part when it embarked upon
a task of sui generis constitution building within the context of the process of
economic integration. The importance of this is generally agreed upon. Where
differences might be expected to arise amongst those working in the field is in
relation to the interpretation of the meaning of that task. Yet, the legal voices
of caution about the role of the Court such as Rasmussen9 have generally been
denounced® as unhelpful, unjustified and largely unsupported in their attacks,
or worse." While it has not been wholly immune from attacks by
politicians,2the criticisms have not posed a sustained challenge, in spite of the
existence of research which sharply challenges the popular legitimacy of some
of the legal interventions which the Court has made.13 However, it is not my
intention in this paper to discuss existing or emerging politico-legal theories of
the Court’s role in the integration process or about the Court as a constitutional
adjudicator, which have helped to develop a forum within which lawyers and
political scientists can converse.¥4 Rather, | shall go back and look in a
schematic and necessarily superficial way at the basis on which EU legal studies
developed, concentrating on the situation in the United Kingdom, since this will
highlight a historical link which has been formed between much writing about
the EC (and now the EU) and a largely unexpressed but nonetheless
symbolically powerful principle of integration. This allows me to challenge the
assumption that law and integration are somehow naturally compatible -
comfortable European bedfellows, as it were.



1] EC law: the assured role

Since 1987, when Francis Snyder first published his paper "New
Directions in European Community Law",5 the case for developing critical
analysis in the field of EC/EU legal studies has been well known and has
received increasingly wide acknowledgement.’® His argument is based on the
assertion that

"European Community law represents, more evidentally perhaps than most

other subjects an intricate web of politics, economics and law.”
Moreover, it

"virtually calls out to be understood by means of a political economy of

law or an interdisciplinary, contextual or critical approach."

Nevertheless, Snyder regrets that
"it has often been regarded (and taught) simply as a highly technical set
of rules, a dense doctrinal thicket into which only the ignorant or the
foolish would "jump in and scratch out their eyes",T7 still less try to
understand in terms of social theories of law."B

This echoes an earlier criticism directed at a body of work on the
constitution of the EC coming from the American political scientist Shapiro:

"[the work] is a careful and systematic exposition of the judicial
provisions of the "constitution" of the [EEC]...But it represents a stage of
constitutional scholarship out of which American constitutional law must
have passed about seventy years ago... It is constitutional law without
politics. [The work] presents the Community as a juristic idea; the written
constitution as a sacred text; the professional commentary as a legal truth;
the case law as the inevitable working out of the correct implications of
the constitutional text; and the constitutional court as the disembodied
voice of right reason and constitutional teleology....[S]uch an approach has
proved fundamentally arid in the study of individual constitutions..."2

How, and why, did EU legal studies reach the position where such criticisms
could be levelled?

In the United Kingdom’s community of academic lawyers, the importance
- in practical and constitutional terms - of EC law was proselytized by a small
but vociferous and articulate band of early converts, who rightly saw it as
having a precarious existence in its first years. The approach taken by many EC
lawyers has been likened to the tendency towards self-censorship shown by



journalists in times of war or national emergency.2 But as in all such cases,
sacrifices were made. During the formative years of the EC, an informed critical
stance towards the development of the EC/EU and its legal order was rarely
maintained by academics, at least in public written form.2

There is an irony in the fact that the early missionaries unwittingly created
a monster which now dominates its own environment. By stressing the dynamic,
difficult and unusual nature of EC law, the pioneers effectively warned off most
of the academic community from confronting or addressing the new entrant. EC
law was the province, almost exclusively, of the "specialist” EC lawyer,
untouchable by outsiders not initiated into its special techniques. This created
a mystique about the nature of EC law, as well as generating a certain hostility
amongst those who did not acknowledge the reasons for ascribing a special
status to this new field of study. One example of boundary marking by EC
lawyers is their strong insistence on the sui generis teleological approach of the
Court of Justice to the interpretation of the Treaties and the secondary legal
texts.2 Lawyers outside the specialism for the most part merely paid lip service
to EC law and dealt with it only tangentially (e.g. in so far as it came into UK
labour law or company law). Yet at the same time as wanting EC law to be
different, EC lawyers have also wanted it to be the same; that is, to be part of
the so-called "core" of legal studies, which, in a practice-oriented discipline,
effectively means that it should be included as one of the subjects which law
students must study if they want to practice law.Z The sameness aspect was
also stressed by the development of a body of commentary which was largely
doctrinal and descriptive in its approach to the texts. As Snyder has
commented,2d EC law has "been incorporated to some extent into the English
textbook tradition,"% as part of the heritage of the common law. It is an
example of "orthodox legal scholarship"® that is work

"patterned on the work of common law judges. Such work took it for
granted that in the common law - the distilled wisdom of generations of
lawyers - answers were to be found for all legal problems. One started,
naturally, from the cases and either developed existing doctrine in slightly
different ways or tidied up the work of the less gifted of the judges."Z/

Clearly there is a limit to which such precepts can successfully be applied to a
composite legal order such as that of the EU, or indeed to such an unstable legal
order.

EC/EU legal studies have also been, at least until very recently, to a large
extent insulated from the theoretical, methodological and contextual influences
which have been felt in most other fields of legal study, from, for example,
critical legal studies and marxism, postmodernism, socio-legal studies,



economics, social and political theory or feminist theory. Even positivist
jurisprudence has barely touched upon the supranational legal phenomenon.2
That is not to say that EC legal studies were not subject to strong outside
influences, but these came primarily from legal practice and from linkages
between the academic community and the institutions, with many commentators
crossing the divide between practice, bureaucracy and academia on a number of
occasions.® Ironically, too, perhaps the most influential voice of theory in the
anglophone world of EC legal studies came from outside Europe. The person
and the work of Joseph Weiler,a based in the United States and Italy, tower
above all others in terms of the development of reflective comment upon the
form and content of the EC legal order,2 the legitimacy of the European Court
of Justice and its work® and, more recently, the values underlying the
integration process.3

Yet to describe EC lawyers in the United Kingdom simply as a rather
unreflective bunch, and to lump them together unhelpfully under the headlines
of black letter, doctrinal, uncritical, atheoretical, unidisciplinary, and so on, is,
it is suggested, rather to miss the point about the undoubted question marks
which do still hang over EC/EU legal studies as a mature field of academic
study. There may be some truth in the criticisms, but they are, at least today,
now significantly overstated and do not address the "real" problem of EC/EU
legal studies. As will be shown in the next section, the advent of the Treaty of
Maastricht has been one of the factors triggering a body of work which is not
only more strongly influenced by the ebbing and flowing of the political
movements which lie behind many current legal developments, but which is also
beginning to question the hitherto unassailable shibboleths about the "unity" of
the EC legal order and about the "uniformity” of EC law, against the backdrop
of the newly established Union.® In short, they are beginning to address the
self-evident role of "integration" in the continuing evolution of the EU legal
order. For it is, in reality, a largely unarticulated but immanent and symbolically
pervasive concept of integration which has informed (and continues to inform)
much work on EC law.

This emphasis is entirely unsurprising. In conventional wisdom it is the
process of integration which gave the EC legal order an impetus and a purpose
and EC law, conversely, which structures, disciplines and pushes forward the
process of integration. Law and integration - structural and socio-economic -
exist in a cosy, intimate and entirely positive relation. Law is a useful form of
glue for the supranational enterprise, as it brings with it an ideology of
obedience which substitutes for the absence of force or violence within the EU
legal order.3 The Member States adhere to the rule of law within the EU
sphere, the dominant narrative runs, because they adhere to it to a large extent
within the domestic sphere. They are, simply put, liberal democratic states,



whose basic instinct in relation to legal authority is one of compliance and
obedience. When they do so, Member States also implicitly sign up for more
integration, because - in EC rhetoric - law (and obedience to law) has
traditionally meant integration. In this way, two circles are squared through
integration and through the rule of law. Integration is what is natural for the EU
and equally what is natural for the law. The essence of this argument is
eloquently encapsulated by Kutscher:

-

"The special nature of the Community, which must be regarded, not as an
association of States subject to international law, but as a community sui
generis orientated to the future and designed with a view to the alteration
of economic and social relationships and progressive integration, rules out
a static and requires a dynamic and evolutionary interpretation of
Community law. The Community judge must never forget that the
Treaties establishing the European Communities have laid the foundations
of an ever closer union among the peoples of Europe and that the High
Contracting Parties were anxious to strengthen the unity of their
economies and to ensure their harmonious development (Preamble to the
EEC Treaty). The principle of the progressive integration of the Member
States in order to attain the objective of the Treaty does not only comprise
a political requirement; it amounts rather to a Community legal principle,
which the Court of Justice has to bear in mind when interpreting
Community law, if it is to discharge in a proper manner its allotted task
of upholding the law when it interprets and applies the Treaties."¥

To leave behind this narrow conception of the relationship between law
and integration, EC lawyers need, first, to abandon a vision of the EC/EU’s
legal development as comprised of, at the most, small deviations from a straight
line directed towards an integrationist outcome. They must accept that neither
the legal order of the old EC nor that of the new EU in fact had or have a
simple linear relationship with contemporary events. But by abandoning the
fervent zeal of the newly converted proselyte, not only will those now working
on EU legal studies find their field of study accepted more readily as a mature
component of legal studies, but they can also begin to open their eyes to the
richness of the legal terrain which lies in front of them. As a dynamic and
unstable force, driven as much by context as by content, the law of the new EU
deserves (and now increasingly receives) more than a static and sterile body of
commentary and needs the attention of a diversity of influences, both theoretical
and methodological. The next section, which addresses briefly the legal
challenge of the post-Maastricht Union, seeks to illustrate the urgency of this
task.



Il The legal challenge of the post-Maastricht Union

Much has now been written about the three pillar structure of European
Union,38 the role given to subsidiarity under the new constitutional
dispensation® and the nascent caution of the Court of Justice in the post-
Maastricht era.40 Curtin’s description of a Europe of "bits and pieces" post-
Maastricht is strongly evocative of the new situation.4L The theme \yhich links
much of the work is the possibility that the Court of Justice will no longer be
able to bind together the diverse institutional structures of the Union and the EC
proper. This possibility arises for the Court with its exclusion from the domain
of Common Foreign and Security Policy, its restricted role in relation to
Cooperation in Justice and Home Affairs, and the seemingly impossible task
which it faces in reconciling the "law" of the Social Policy Agreement in which
the UK does not participate and the law of the EC Treaty itself on social policy
matters in which the UK does participate. In a sense, the high water mark of the
Court’s influence over the juridical nature of the EC came in 1991 when, in
Opinion 1/91 on the proposed agreement to create a European Economic Area,
it intervened directly in the exercise of sovereign will by the Member States
(and others) when they were seeking to design new institutional structures for
wider economic integration across Europe, and prevented the creation of an EEA
Court which might have undermined the particular qualities of EC law, the
acquis communautaire,2 Echoing the classic early cases,4 and building upon
them in certain key respects, the Court commented:

"the Community treaties established a new legal order for the benefit of
which the States have limited their sovereign rights, in ever widerfields,
and the subjects of which comprise not only Member States but also their
nationals."#4

However, in a Europe of "variable geometry”, in which "differentiated
institutional structures pose significant problems, potentially even calling into
question basic precepts of the entire integration project”,4 the old simplicities
propounded by the Court of Justice in these terms will no longer suffice. Of
course, these debates about the flexibility of law are not entirely new,46 but
they must now be confronted with a new urgency. Weatherill has asked whether
EC law is fragmenting. "Can one," he enquired, "accommodate diversity within
the common market without irretrievably compromising and fragmenting the
integrity of the legal order?"4 Not only must the Court itself find a new
language and a new method for protecting the constitutional essence of the
EC/EU, but it must do so within a context in which the entire value structure of
the old Community-based integration framework has been called into



question.88 Even the old certainties of the single market as the basis for
economic integration no longer hold true as before, as the Court continues to
redefine the scope of the primary principles of free movement in the light of
possible conflicts with Member State autonomy and other Union policies such
as those on the environment,® and as the scope and nature of legislative
preemption continues to be limited by a combination of judicial action and
Treaty amendment.® The vague and rather unhelpful terms in which some of
these cases are drafted highlight perhaps most strongly the uncertain mood of
the Court.5l Finally, as the Court’s caution in relation to the direct effect of
directives has shown,2 the simple legal truths of direct effect and supremacy
can dissolve into the increasingly complex questions which arise when these
basic principles are applied in practice within domestic legal systems. For it is
difficult to give full effect to EC law while respecting the autonomy of the
national legal systems and the distinction between judge-made law and
legislation.3 Yet at the same time as these difficulties emerge, the challenge
to develop a coherent model of the EU legal order has never been greater, as the
concept of national sovereignty continues to appear increasingly untenable in
both legal%4 and political economy% terms. There can be no return to the
Europe pre-1952.

Against this background, one way forward is to seek deliberately to
explore the disintegrationist as well as the integrationist strands of the EU legal
order, by developing a principle of integration and a counter-principle of
disintegration. In this context, disintegration should not be viewed as a negative,
destructive or malign concept or process, but as one which accommodates
processes of decentralisation or non-centralisation, which themselves highlight
weaknesses in the integration process as it has been hitherto conceived.

IV Towards a new dynamic of integration and disintegration in the EU
leeal order

The introductory sections of this work have highlighted a strand of
thinking about the Court, its law and the integration principle perhaps best
exemplified by the quotations above from Dagtoglou% and Kutscher.57 In this
work, a dominant integration principle emerges which has four key strands
which will be explored in this section: consensus; unity and cohesion; centrality;
legitimacy and authority. These strands will then be set against a
counterprinciple of disintegration likewise comprising once again four opposing
elements: diversity and difference; fragmentation; disruption; illegitimacy and
weakness. What this section aims to show is that the elements of both the



principle and the counterprinciple are strongly sustained by a combination of
textual authority and praxis within the EU legal order.

An interpretation of the EU legal order in these terms could be termed a
type of "expanded" or "deviationist" doctrine which offers a method for the
internal development of law and social relations through legal scholarship.3 It
shares in common with "orthodox legal scholarship"® a concentration on the
work of judicial bodies; however, the approach taken here does not look at the
Court in isolation but sees it in the context of the work of the other institutions -

in a "multilogue".@ For a number of reasons, this approach represents a
conceptually distinctive method of analyzing the body of EC/EU law. First, by
dealing with the disintegrationist aspects of the EU legal order not as exceptions
to an integrationist norm, but as autonomous facets of the whole, it asserts that
scholarship which highlights the alleged primacy of integration should not be
able to claim the status of a privileged discourse.6l It is useful to take the
legislative instrument of the Directive as illustrative of this point. The Directive
is used as the main instrument by the EC/EU institutions for achieving the
harmonisation of national legal systems. It has a dual nature under Article 189.
It mandates the achievement of a particular objective by the Member States, but
allows them a choice of form and methods in so doing. Consequently, the
Directive can be seen as much as an means for preserving diversity as of
requiring uniformity. There is no a priori justification for preferring one
interpretation over the other. Second, it teases out the unstated importance of
assumptions about integration and its relationship to legal development in the
EU in much existing legal doctrine, and makes it easier to confront the intense
political importance of integration in the development of EU legal studies.
Conversely, it allows a challenge to the future role of integration. Third, as the
work of Unger has shown, "conflicts between legal principles...duplicate deeper
contests among prescriptive conceptions of society".& This is a technique that
Collins terms “interpretivism".6 It makes it possible to place a greater
emphasis upon those elements which normally receive less attention and to
"challenge the institutions and imaginative preconceptions which compose the
current formative context of society."8 In other words, conflicts between those
elements of the legal order which buttress directly the integration process and
those which highlight and even strengthen its limits and limitations are reflective
of deeper conflicts between what Dagtoglou identifies as the "centripetal” and
"centrifugal" tendencies in the EC. As Harmsen argues, "variable geometry"
within the EU political and legal orders "corresponds to deep-seated political
trends” which are reshaping Western state structures.® Law itself will not
reconcile these tendencies, and the assertion that law is ~inherently on the
"side" of integration simply distorts the argument. The debates about the future
of Europe, with the possibility of an expanded but multi-stranded Union will be



settled at the political level. The task for the lawyers is develop a conception of
the legal order which can adequately reflect the sophistication of new models
and go beyond the old simplicities of the unified legal order.

The discussion ot the elements of integration and disintegration which
follows is not intended to be exhaustive, but to exemplify the points made to the
extent necessary to substantiate the argument. An exhaustive statement of the
evidence would clearly outgrow the constraints of a single paper.

A The principle of integration

1 Consensus
Much of the strength derived by the EC legal order comes from an
assumed consensus of support. This comprises both support by "Europeans” for
an "idea of Europe", and support by lawyers engaged in EU legal studies for the
underlying political and economic project. These points are exemplified by the
following quotations.
According to Delors,
"There is a European model of society to which the great majority of
Europeans are committed. Everyone agrees that we must adapt it, in order
to respond better to the dual challenge of economic competition and
solidarity. Nevertheless, most people want to retain its spirit and its
political foundations."&®

Slynn makes a parallel judgment about lawyers, a propos the analyses of the
Treaty on European Union published in Legal Issues of the Maastricht
Treaty.6l

"The papers in this book ... are written by lawyers of considerable
experience and standing in the different spheres. They are often highly
critical of what has been done - that is the function and the joy of the
academic lawyer - yet they are written, as | see it, by lawyers who are
wholly in favour of the aims of the Community and of developing
integration (“union") and this must be kept in mind by those who read
their criticisms of what has been agreed. The criticism is fundamentally
constructive and forward-looking."@

In the legal domain, it is in fact possible to a large extent to paint the EC
as a picture of (relative) compliance and consent - by the Member States who
generally comply with their EC obligations, for whatever reason;® by national
courts, whose ever increasing recourse to Article 177 references to the Court of
Justice is a source of difficulty of its own;7 by individuals, in fields where
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direct compliance is required, such as Articles 85 and 86 EC, where significant
economic incentives in the form of sizeable fines encourage obedience. In the
political domain, the final ratification and coming into force of the Treaty of
Maastricht, when all had earlier appeared lost, is a marked triumph of consent
and acceptance, which comes hard upon the heels of the consensual completion
of most aspects of the single internal market.

Moreover, the Court itself has repeated on so many occasions and with
such apparent authority that the Treaties are the EC’s constitutional charter that
it is difficult for commentators to argue otherwise. What is needed, in fact, is
a critique of what is meant by a "constitutional charter". Even so, EC lawyers
wishing to paint a unidimensional picture of the EU legal order can draw
strength from what Weiler7 has called the "constitutional (self)-positioning"
of the Court, exemplified by its key early rulings in which it was making what
could be described as "normative assertions by the Court about what it wished
that legal order to resemble"72 rather than descriptions of an actually existing
supranational legal order.

2. Unity and cohesion

The simplicity of EC law, based on a picture of "unity", can emerge
almost as a thing of beauty in writing about the EU legal order. This is well
illustrated by the eloquent phrasing of Dagtoglou7d and Kutscher# cited
above. The religious imagery used in this paper is by no means coincidental; it
was adopted earlier also by Shapiro in the passage quoted above.’ It well
portrays the reverential attitude of many EC lawyers, one sustained, rather
surprisingly, right up to the present day in a significant body of academic
commentary "close to the Court". Another way of portraying the relationship
between national courts and academia on the one hand and the European Court
on the other hand is to use the language of love.®

While the nature of the EU legal order may now be slowly changing, it
still possible to find much recent material coming from the Court to support the
thesis that the dominant theme within the legal order is still unity and cohesion.
For example, there is the continued development of the so-called "effectiveness
principle".77 The constitutional foundation of this is now clearly identified as
Article 5 EC - the duty of Community loyalty. Continued jurisprudential support
for an increasingly cohesive remedial system for the protection of individual
rights can be drawn from the case of Marshall (No. 2)n and, although
ultimately rejected by the Court itself in Don,® the proposition that the
contours of the direct effect of directives should be extended has received
support from several Advocates General.8 In Opinion 1/91 on the Draft
Agreement Creating a European Economic Area8l the Court asserted the
strength of its dominion over the so-called acquis communautaire, indicating
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that (at least without an explicit Treaty amendment) it is not possible to
dismantle what, in legal terms, has been achieved and reasserted the developing
nature of Community competence.®

It is certainly clear from the Treaty on European Union that its drafters
were aware of the importance of the unity of the historical process of
integration, since it includes a number of references (eg. Article B TEU) to the
protection of the acquis communautaire, notwithstanding the introduction of the
principle of subsidiarity. It has been argued that the preservation of the acquis
means that subsidiarity is almost meaningless in legal terms.& It is, of course,
possible that the Court of Justice may be able to give a strongly cohesive
interpretation to the Treaty of Maastricht, perhaps using the objectives of the
Common Provisions to guide its jurisprudence, and thus lending to the Treaty
the status of a new "stage" in the immutable process of integration, as it did
with the Single European Act. That could be one way of ironing out some of the
most glaring ambiguities and contradictions within the Treaty.8

Above and beyond the acquis communautaire, Harmsen has suggested the
development of a notion of "supraconstitutionality”, comprising "principles or
positive law norms which are logically prior to and therefore in some sense
"above" the written constitution"& as the basis for a 'core" or noyau
communautaire which offers "a conceptual framework within which an
increasingly variability of institutional structures might be reconciled with the
need to preserve the basic tenets of the Union as an economic, legal and
political order."8 He suggests that while the contours of this core are as yet
unclear, "its constituent elements must reasonably include the basic precepts of
the common market, the underlying principles of the legal order, and some sense
of a common political destiny".&

3. The centrality of law

It is one of the most outstanding features of some work on the EU legal
order - of which that by Dagtoglou and Kutscher8is a good example - that
it displays a quiet confidence in the immutable claim of law to a central position
within the overall political system. That is part of the claim to a commonsense
understanding of the force of EC law as "naturally" integrative which, in turn,
feeds off conceptions of a common European identity such as those portrayed
by Delors.D The role of law as central to the Community project operates at
a number of different levels.

The first level is ideological, and here it is the simplicity of EC law which
is stressed. In the paradigm analysis, the nature of EC law needs no deeper
investigation than a simple act of comparison to national law and international
law. Since EC law is neither, it is sui generis and separate. Ergo it is
autonomous. In the paradigm analysis, this answer is self-sustaining, with
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evidence drawn, where necessary, from the two other levels of analysis within
which the centrality of law is empirically observable, namely in intra-
institutional relationships and relationships between the EU and the Member
States, and in relationships involving individual citizens or legal persons.

This can be illustrated by reference to the resolution of disputes between
the institutions or between the institutions and the Member States. It is common
for such disputes to be resolved judicially, with actions, for example, before the
Court of Justice in which the legal basis of legislation is challenged in order to
establish the vertical or horizontal contours of Community competence.9 The
frequency of recourse to law by the Member States and the institutions can be
cited as evidence of the centrality of the legal process and of the types of legal
sanctions (most notably the nullity of a challenged act) which can be ordered in
this context by the Court, rather than as evidence of a weakness in the political
process or the political legitimacy of the EC.

Equally the paradigm analysis insists upon the importance of the
individual remedial structure for the maintenance of individual rights under EC
law in order to exemplify the point that the status of individuals is juridified by
EC law. Good examples can be drawn from the fields of sex discrimination and
vocational training. In the latter case broad rights to equality of access to
education in other Member States, based on Community citizenship, were
developed as a result of “citizen pressure”. Gravie/3l is perhaps the best
example of integration from below. Yet as with recourse to the legal process in
any field of law, there is very little authoritative or non-anecdotal evidence to
buttress claims for the centrality of individual rights as the key to the connection
between so-called "Community citizens" and the EC constitutional order. The
only evidence which has been collected takes as its model litigants (rather than
potential litigants, or a class of aggrieved citizens).®8

4, Legitimacy and authority

Few dare challenge the pre-eminent position of the Court of Justice for
a number of reasons. First, it runs counter to the centrality of the law in the
modem liberal democratic state. In that sense, for most lawyers it is counter-
intuitive to argue that EC law should not be regarded as an authoritative
command of a legitimate sovereign. Second, empirically, the Court has proved
to be a broadly progressive force within the EC, not only in the sense of
promoting the pursuit of economic Treaty objectives, but also in its
jurisprudence on sex discrimination and in other fields of social law. This has
leant it "popular" legitimacy in a certain sense of making it the central focus in
litigation campaigns, % even though in other senses it has arguably overstepped
the mark by interfering in national competences or by making policy choices.%
Third, it has written a language of the rule of law and of fundamental rights for
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the EC - which, while it may only be a smokescreen for the better pursuit of
integrationist goals®% - is nonetheless a more significant achievement than that
of any of the other institutions.97

Much of the power of EC law derives from its ability to appear natural
and inevitable, amidst a process of unstoppable historical evolution. It draws
succour both from the self-evident inadequacies of the nation state as a political
form, and from the forces of globalisation in the spheres of the economy and
technology. One way to undermine the false power of EC law, and
simultaneously also to reveal its reality, is to treat as elements of a
counterprinciple of disintegration (not merely as "exceptions"” to a quasi-
universal truth) all the observable elements which run counter to the integration
thesis.

The counterprinciple of disintegration

1 Diversity and difference

There is within the Member States of the EU an increasing scepticism
about the ability of the current integration process to deliver upon its
promises.® However, there is little consensus about what alternative route the
EU should follow. The contested territory of the concept of subsidiarity provides
a good example of the tensions within the preservation of difference and
diversity: for some, subsidiarity simply equates to nationalism, a new, and more
respectable way of asserting the refusal to abandon national sovereignty. For
others, subsidiarity connotes decentralisation, regionalism (a "Europe of the
Regions"®), divestiture of state power, and similar "buzz words". It could mean
a new form of interest intermediation in the EC and a new way of holding
power.1D For the purposes of this analysis, it is not important to identify one
or other strand of thinking as correct, but to celebrate the diversity of approach,
which should not be seen necessarily as a weakness but the sign of a maturing
polity within which it is no longer necessary to see political issues in terms of
a stark division between die Community interest and the national interest. There
may be a variety of different Community and national interests.

Lawyers are also beginning follow political scientists and others in fixing
upon problems of identity as one of the keys to a critically defined European
order. XL In practical terms, notions of European identity can be linked to the
deeply problematic "European" response to the issue of citizenship (and
consequent problems of entitlements within the European polity1®, involving
the recreation of a new "Us" and "Them" at the European level:1B

"In the very concept of citizenship a distinction is created between the
insider and outsider that tugs on their common humanity. The potential
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corrosive effect on the values of the community vision of European
integration is self-evident. Nationality as referent for interpersonal
relations, and the human alienating effect of Us and Them are brought
back again, simply transferred from their previous intra-Community
context to the new inter-Community one. We have made little progress if
the Us becomes European (instead of German or French or British) and
the Them becomes those outside the Community."

2. Fragmentation

The celebration of a diversity in approach is unlikely to be seen on its
own as a serious challenge to the hegemony of the sacred paradigm, at least so
long as it is essentially confined to the political domain. A much more serious
threat emerges from what appears to be the increasing fragmentation of the
EU/EC legal order from within, already referred to in Section IlI.

A good example is offered by developments in the field of free movement
of goods and the interpretation of Articles 30-36 EC. The first clear sign of a
trend away from ever more far reaching attacks upon national measures which
had any conceivable impact upon trade between Member States came in July
1992 with the decision of the Court of Justice in the Wallonia Waste Ban
Case.'0d With regard to waste which did not come within the category of
dangerous waste, the Court held that the regional authorities of Wallonia in
Belgium were justified, on environmental protection grounds, from setting up
temporary safeguard measures against waste originating in other countries. In
justifying what appeared to be a very generous treatment of a discriminatory
measure (previously only so-called indistinctly applicable measures had been
justifiable on environmental protection grounds under the Cassis de Dijon1b
principle), the Court made reference to the special nature of waste and the
importance of waste materials being eliminated as close as possible to the site
of their production. More recently, in a series of judgments handed down since
Autumn 1993, but most strikingly in the case of Keck'06 the Court of Justice
appears to have placed some stark limitations upon its earlier approach to certain
types of restrictions on trade in goods. In Keck the Court overruled certain
earlier cases (without, sadly, explicitly naming which ones) and held that there
is a fundamental distinction to be drawn between measures which are concerned
with the general conditions in which goods are marketed and those which are
concerned with the nature of the goods themselves. It held that the former fall,
in principle, outside the scope of Article 30 EC.

Academic reaction to what one commentator has termed the Court’s
"November Revolution"X¥ has varied: some have seen the Court’s judgment
not only as a relinquishment of all rigour in legal reasoning,18B but also as
significant retrenchment in the scope of primary Community principles
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protecting free movement. XD Others have broadly applauded the Court for
bringing Article 30 back into line with reality, and beginning the process of
creating a limit upon the justiciability of national rules which allegedly limit free
trade.' However, read in conjunction with other subsequent developments in
the interpretation of Article 30 in relation to intellectual property,"1 Keck
provides evidence that Court is aware that while pursuit of a narrow integration
conception through liberalisation may have been a necessary condition for
promoting the interests of the EC at an earlier stage of its development, such a
uniform regime is no longer satisfactory."2 In the first place, Article 30,
interpreted in a formalistic way such as to threaten all national measures of
public policy, will come into conflict with the EU’s own flanking policies such
as that relating to the environment. Second, the Court appears to have no wish
to provoke unnecessary conflicts between the single market programme and a
variety of national public policy measures such as those which restrict Sunday
trading or place restrictions on certain types of advertising. In other words, the
Court can see the need to protect diversity, in the face of the threat of
uniformity.

The developments in the judicial interpretation of Article 30 should also
be seen in the light of with the process of institutional fragmentation of the strict
requirements of the single market which began with the introduction of Article
100A(4) by the Single European Act which allows derogation by Member States
from harmonised EC rules, subject to authorization by the Commission."3
Together these developments pose a significant challenge to the thesis that the
process of the integration of the market through both negative and positive
integration is unstoppable and inexorable.

3. Disruption

At first sight, there is no obvious reason to see a body of law which
performs the functions of EC law as necessarily or naturally cohesive. It can
equally well be portrayed as a disruptive force within the context of an old
consensus of nationalism, albeit one which has proved itself to be tragically
flawed. Moreover, EC law, by its very nature, brings norms into conflict with
each other: vertically in the EC/Member State interface and horizontally as
between Member States. Working with EC law by its very nature involves
working with the interplay of different legal orders."4 It solves conflicts with
simple mechanisms which do not always acknowledge the full complexities of
the conflict - supremacy and preemption; mutual recognition doctrine in the field
of economic law. The fundamental propositions of the EU/EC legal order are
beguiling simple. In reality, they conceal more than they reveal. A simple
principle of supremacy cannot resolve the deeprooted division between Ireland
and the rest of the EU on the matter of abortion, freedom of choice and the
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rights of the unborn child.15 Furthermore, the allegedly unified legal order,
which claims respect for the rule of law, is itself based on a fundamental and
deeprooted discrimination between nationals of Member States and third country
nationals which "lies at the heart of the EC".116 As it includes citizens within
its jurisdiction, giving them new economic and social rights which they would
not have had otherwise, so it also operates a set of criteria, largely based on
nationality, which set the boundaries of its application. The new, and entirely
artificial, construct of Community citizenship in the Treaty of Maastricht is
likewise evidence of the disruptive force of Community law. To give one final
example, one way of conceiving of the single market project is to see it as as
creating competition between legal orders.17 In that way, the disruptive
element of competition is put to the service of closer economic integration by
breaking down artificial barriers based on differences of legal norms. A
competitive element can also be introduced into the vertical relationship
governing the division of powers; this is a further meaning which has been
attributed to the principle of subsidiarity, namely as a

"rule that issues should be addressed at the level where they can be
addressed most effectively"...establishing "a competition for governmental
effectiveness among levels of government”.118

A number of questions follow from this: has EC law become too closely
identified with the normative values of European economic integration - freedom
of trade, free movement, economic liberalism, etc. - to operate effectively as a
cohesive element in a European society? Ward19 has developed this point
further out of Derrida’s argument for an "ethic".Z0EC law has lacked an ethic
if it is not economic liberalism. It is difficult to see the pursuit of "integration”
as an ethic, since its ultimate objective - the elimination of differences - will
paradoxically render the integration process itself otiose. Attempts to identify the
EU Treaties, as an “economic constitution" within the traditions of
ordoliberalism and image of the social market economy have not so far proved
wholly successful. 1 Even where hitherto the Court has been able to identify
"higher” values as underlying its case law - such as the field of sex
discrimination12 - the evidence of recent cases, particularly on pensions,13
has been that the Court can easily be persuaded by considerations of cost to
equate equality with equalisation and to abandon the mandate in Article 2 EC
to have regard to improvements in the standard of living of workers.124

4, Illegitimacy and weakness

It is possible to challenge the legitimacy of the EC/EU at a number of
different levels. Clearly there are difficulties at the level of institutional
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arrangements including the limited role of the European Parliament, the so-
called democratic deficit in the legislative process, and regulatory arrangements
such as comitology,15 and at a political level with the impact of crises caused
by weaknesses in the political structures which triggered settlements such as the
Luxembourg Accords and, much more recently, the loannina Compromise on
Qualified Majority Voting after the fourth enlargement.16 Do these and other
defects fatally challenge the EC/EU legal order’s claim to legitimacy as an
emerging confederal or federal political entity? The democratic deficit, although
not an unproblematic concept in itself, nonetheless fatally harms many of the
claims of the Community and its law to legitimacy and authority. On the other
hand, the Community can lay claim to a formal commitment to the rule of
law1Z in that citizens do have access to an adjudication process, although
whether this is effective in reality is questionable.1B

Yet despite the formal legitimacy of the Court in these terms, doubts must
still exist about its role. The important scientific work undertaken by
Rasmussen,1® which questions the role of the European Court as a judicial
instance, is now being buttressed by empirical work by political scientists, based
on public opinion surveys.13 In a different context, the work of McBarnet and
Whelan1d on the creative compliance by international economic actors with
Community regulatory norms in the field of international finance has cast doubt
upon not only the effectiveness of the Community legislative effort, but also the
perceived legitimacy of the regulatory structures it seeks to put in place. Finally,
as Weiler has shown,1®2 the emerging "European polity" so far lacks
legitimacy at a more fundamental level, as it does not so far have either the
democratic structures, or the active commitment of its citizens to justify the
overriding of significant minority national interests in the greater good of the
majority (as will occur through increased use of qualified majority voting).
Weiler argues that increased power for the European Parliament is no panacea
for a "social" as opposed to "formal" legitimacy gap identified in those terms.

\/ Conclusions

The bulk of this paper has been descriptive in character. It has not sought
to judge the content of the legal order or the conduct of the Court of Justice but
to portray the existing strands of development and tensions within the EU legal
order, and to show the inaccuracy of a view of law and integration as immutably
linked. It suggests a methodological approach to the EU legal order and an
intellectual framework for analysis which allows the integrative and
disintegrative elements to stand side by side, making it possible to envisage a
positive outcome from conflicts which do flare up. These can be used creatively
to identify and to challenge the deeper social conflicts which they portray.
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Ultimately, however, an element of prescription in any analysis is difficult
to avoid. This paper has highlighted many of the difficulties which the Court of
Justice currently faces in attempting to preserve the relevance of the EU legal
order to the developing political realities. The Court needs to be able to
reconcile its practical role in terms of providing clear guidance to litigants, the
Member States, and the other institutions with its symbolic duty to create a legal
order which reflects the diverse elements of the "idea of Europe". This is no
longer a single idea but a set of increasingly fragmented and diffuse images. As
Schlesinger comments Europe (both West and East) is "simultaneously
undergoing processes of centralisation and of fragmentation. These
processes....are more and more thowing into relief questions of collective
identity."18 The Court needs to concentrate on creating a form of legal
framework for integration which preserve cultural diversities within Europe,
does not create a divisive European identity which excludes non-Europeans and
non-privileged groups from within Europe, and which respects the principles of
democratic accountability and popular legitimacy. This cannot be achieved
without a willingness on the part of the Court (and its critics - friendly or
otherwise) to use the richness of the law in full. In reality, diversity is already
creeping into the legal order; one of the tasks for the Court is to make its
rhetoric of constitutionalism match the reality. This may mean a less grand role
for the law. It certainly means that a number of difficult questions need to be
confronted. For example, is there more to the shift from "Community" to
"Union” than first meets the eye? Is the EU/EC (still) striving to match up to the
rather elusive values inherent in the dual meaning of the word
"community"?13% Does the EU legal order now possess the tools needed for the
challenge of development identified here? By way of conclusion, this latter
question will be briefly answered here.

It is, for example, clear that the principle of subsidiarity could be useful
in reconciling the fundamental tensions at work within the EU legal order and
equally evident in EU legal studies. Few have put it more clearly than Delors
himself:

"I often find myself invoking federalism as a method, with the addition
of the principle of subsidiarity. | see it as a way of reconciling what for
many appears to be irreconcilable: the emergence of a united Europe and
loyalty to one’s homeland; the need for a European power capable of
tackling the problems of our age and the absolute necessity to preserve
our roots in the shape of our nations and regions".1%

Equally, it is apparent that the 1996 Intergovernmental Conference foreseen by
Article N(2) TEU to review the Treaty of Maastricht will need to establish a
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modus vivendi for the institutions and the legal order with concepts of "variable
geometry" and "multispeed Europe".

Yet while subsidiarity may allow us to set the "limits of Europe", it does
not necessarily assist us in deciding in what "Europe” really is. To that end, this
article has sought to make a methodological contribution, by breaking the
hitherto immutable link between law and the integration process and by
highlighting the strong disintegrationist elements in the present EU legal order.
Placing integration and disintegration side by side makes it easier to make a
realistic assessment of the current state of the EU legal order.
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NOTES

Earlier versions of this paper were presented to the Critical Legal Studies
Conference, 1993, a University of Durham staff seminar, the ECSA 2nd
World Conference on Federalism, Subsidiarity and Democracy and the
SPTL EC Section. Many people have made helpful comments, but none
more so than Anne-Marie Slaughter.

There is clearly a great deal of ambiguity about the use of the term European Union,
in particular in relation to law, given the uncertain legal status of the Union, as
opposed to the narrower conception of the Community. In this paper | shall use the
term "EU" in all circumstances where | am referring broadly to the legal incidents of
the integration process originally begun under the European Coal and Steel
Community Treaty in 1952, and now continuing under the umbrella of the European
Union established by the Treaty of Maastricht in 1993. In certain narrow
circumstances, | shall refer to the "EC" or "Community law" (e.g. when examining
older, pre-Maastricht work, or when looking at particular legal aspects of the policies
pursued under what is now termed the "European Community" Treaty).

This paper is largely limited to an assessment of developments in the UK, although
it is not possible ever to view EC/EU legal studies in national isolation.

It should be stressed from the outset that this paper is not intended to be a criticism
of particular individuals or even of Community lawyers in general; rather the scholarly
activities of Community lawyers are painted, rather schematically it must be said,
simply as the basis for the theoretical analysis of integration and disintegration which
follows. It is to be hoped that this contribution may stimulate debate, and the author
would welcome replies and comments from all quarters.
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