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Abstract

This paper on unilateral exceptions to human rights$ international law in the fight against tersari
seeks to take stock of a whole range of argumeptdrines or constructions that states may resort t
when seeking to justify their unilateral exceptibasiuman rights norms in the fight against tesori
The following constructions are discussed: (a) Beaf the applicability of human rights law during
armed conflict (b) Denial to individuals of statass protected persons under international humaanitari
law (c) The United Nations Charter as lex supet@npared to human rights obligations (d) Denial of
attribution to an individual state of action by d@rgovernmental organizations (e) Denial of
extraterritorial effect of human rights (treatie) Reservations to human rights treaties (g) iBnst
objection to norms of customary international law Derogation during times of emergency (i)
Overly broad use of permissible limitations or resbns (j) Withdrawal from treaties. Many of tleos
constructions have a valid legal basis and a prepepe of application. However, they often affect
only a specific treaty, or the availability of sopedure, but do not affect the substantive obligatiof
the state in question under international law. Sofrtee constructions are open to abuse, i.e. hidl f
efforts to distort international law to the detrimef human rights. Because of the complexity @& th
overall consequences of the various excuses arepeans, there is need for a holistic approach that
seeks to address the combined effect of the vagomstructions of unilateral exception.

Keywords

terrorism, human rights, limitations, derogationsgservations, lex specialis, jus cogens,
fundamental/lhuman rights, international agreemenjsdicial review, non-discrimination,
security/internal, security/external, law



Executive Summary

This paper on unilateral exceptions to human rights$ international law in the fight against tersari
prepares the ground for two further deliverabledeunthe DETECTER project, namely a policy-
oriented paper summarizing the results and applihegn in respect of EU law and policies, and a
study specifically addressing detection technokagid#t is well known that many governments have
resorted to a wide range of constructions to justihder international law, their unilateral exceps

to human rights in the name of countering terrorighis paper seeks to take stock of a whole rafige o
arguments, doctrines or constructions that states nesort to when seeking to justify their unilater
exceptions to human rights norms in the fight agfaiaerrorism. Many of those constructions have a
valid legal basis and a proper scope of applicatitowever, they also have their limitations, to the
effect that often they affect only a specific tygair the availability of a procedure, but do nffeet

the substantive obligations of the state in quastioder international law. In many cases this tesul
from the overlap of treaty law and customary noohinternational law. Some of the constructions
are open to abuse, i.e. bad faith efforts to distaernational law to the detriment of human right
Because of the complexity of the combined effecthef various excuses and exceptions, there is a
need for a holistic approach that seeks to addhessombined effect of the various constructions of
unilateral exception.

Some of the main conclusions of the paper are igigtad in this executive summary. To start with,

+ None of the constructions discussed affects a'stalaligations under peremptory norms of
international lawj(s cogenkg

+ Outside that realm of peremptory norms, some ottrestructions discussed have an impact upon
both treaty law and customary international lawndee affecting the substantive human rights
obligations of a state. This would be the case tfar lex specialiseffect of international
humanitarian law during armed conflict but only wHex specialisis properly construed as an
interpretive effect upon the scope or content pédicular human right.

« Counter-terrorism measures may qualify as perniasdifmitations on human rights, again when
properly construed. This conclusion calls for arays test for permissible limitations, rather than
an all-encompassing act of ‘balancing'.

« Most constructions discussed in this paper pemaémely to human rights treaties and do not
affect the state's obligations under customaryrimatgonal law. As there is a high degree of
substantive overlap between human rights treatnes austomary norms of international law,
resorting to these excuses therefore usually oatygrocedural consequences. It does not affect
the substantive obligations of the state undernational law, but precludes the competence of an
international (or regional) human rights court r@aty body to address the breach of international
law through its regular monitoring mechanisms.

« The most relevant constructions of unilateral exioeg to human rights treaty obligations are the
power of a state to declare a state of emergentymderogate from some but not all of its human
rights treaty obligations, reduction of the scopea state's human rights obligations when it acts
outside its own territory, the right to enter pessible reservations upon the signature or
ratification of a treaty and, in some cases, wilngl from a treaty.

+ There is some state practice of declaring a stammergency because of acts of or a threat of
terrorism. When applied under the fairly strict uggments for derogation enshrined in the
treaties in question and when subject to internationonitoring through the procedures available
under the treaties in question, derogation is anjssible and even recommended mechanism for
reacting to situations of a genuine threat to ifieeof the nation.

« Although the European Court of Human Rights hasdme cases implied that a state is not
subject to exactly the same obligations when itthspugh its agents, acting outside its own



territory, caution is required when resorting tastlexcuse. Other human rights treaties and
customary norms of human rights law may remain iepple, and even the position of the
European Court of Human Rights appears to be sittr inconsistent).

Somewhat surprisingly, states have not resortaggervations under human rights treaties with
express reference to terrorism. However, a veryllsmanber of existing reservations, including
in respect of the right to a fair trial, may haveearing upon the treatment of terrorism suspects.

Some, primarily regional, human rights treaties Mtoallow for a state's unilateral withdrawal
from the treaty. In practice, the option of withded has figured in the political discourse, for
instance after a government has received a rulrgy tegional human rights court but no state has
actually resorted to withdrawal from human rightsaties as a response to terrorism.






1. I ntroduction

This paper first briefly indicates some issues eoning the definition of terrorism, for the purpasfe
formulating the actual research question (SectormBe main part of the paper, Section 3, turns to
identifying and confronting doctrines and legal souctions that seek to deny or reduce the
applicability of human rights norms in the fightaagst terrorism. Often such doctrines seek to escap
not only human rights treaty law but other normsimtrnational law as well. Therefore, the
discussion is not limited merely to human righézaty law.

Section 4 sets the scene for two further studiebetdinalized during 2010. These are outlined in
Section 5. First, work is underway on a policy-otezl paper on the consequences of the analysis
presented here for EU law and policy. That papeuesin May 2010 as DETECTER deliverable D06
No. 2. In November 2010, a further paper (deliverab06 No 3) will be submitted. That final
deliverable of Work Package 4 will apply the residifbm the earlier papers specifically in respédct o
the use of detection technologies.

2. Terrorism and Related Notions

Although the United Nations has adopted a wholésesf international treaties related to specific
forms of terrorism, such as hostage-taking, nudeaorism, or terrorist bombinds;vork towards a
comprehensive convention against terrorism is stillerway’. Governments have not been able to
agree on the definition of terrorishDiffering views persist, inter alia, with regard whether also
stated - and not only non-state actorscan commit acts of terrorism and whether thestte self-
determinatiofi could preclude an act otherwise falling underdbénition of terrorism from being a
form of terrorism. These disagreements are more political than3egalit should be fairly easy to

For a list of these treaties, see <http://www.tgnterrorism/instruments.shtmi>.

The matter of a comprehensive convention agaémsirism is pending before the Sixth Committee efltmited Nations
General Assembly, see UN Doc. A/64/453 (12 Noven2io@9) and A/RES/64/118 (16 December 2009).

Williamson, M, Terrorism, war and international law: the legalitf the use of force against Afghanistan in 2001
Ashgate, 2009, at 49-71.

Zinn, H., Terrorism and WarSeven Stories Press, 2002; Wardlaw,Relitical Terrorism: Theory, Tactics and Counter-
MeasuresCambridge University Press, 1982, at 19.

Report of the Secretary-General’'s High Level PamelThreats, Challenges and Change, ‘A More SecurddWour

shared responsibility’ (2004) at para’s 51-52 (arguhat terrorist acts are restricted to actsiedrout exclusively by
non-state actors). See also Hoffman, IBside Terrorism,Colombia University Press, 1998, at 43-44 (notingt tone
key element of a definition of terrorism is thaisitperpetrated by a sub-national group or notestatity).

Saul, B., Defending 'Terrorism': JustificationsdaBxcuses for Terrorism in International Criminalw.aAustralian
Yearbook of International Law, 25 (2006), 177-22&ikble as Sydney Law School Research Paper Nd228At p.13:
“If international law takes self-determination sersly, it must impede human rights law to allowt&ao criminalize—
as terrorists—those who forcibly resist its deraaig to deny them recognition as combatants. latienmal agreement on
defining terrorism must be conditioned on the esidn of legitimate liberation movements from theyse of terrorism,
by the full application of Protocol I.”

The Arab Convention on the Suppression of Terro(@2nApril 1998), the Convention of the Organisatodrihe Islamic
Conference on Combating International Terrorism {y J1999) and the Organization of African Unity (OA
Convention on the Prevention and Combating of Tesnor{adopted on 14 July 2009) have exemptions ffardtion
struggles against foreign occupation. Saul notasgbme of the signatories of these conventions éatouble standard
on this issue. According to Saul, for instance “sofisian countries are willing to suppress liberatmovements
fighting against themselves (as in Sri Lanka, Intti@ Philippines, Indonesia and Malaysia), butetbeless argue for
the exemption of liberation movements directed rgjaforeign States.” Saul, B., Branding Enemies: Regid.egal
Responses to Terrorism in Asia, ilAgia-Pacific Yearbook of International Humanitaribaw (2008) 110.
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agree that it is the choice of morally inexcusaldetics, namely the sacrificing of innocent
bystanders,that qualifies something as terrorism - not theniity of the perpetrator or the cause or
ideology invoked?

Particularly in the aftermath of the terrorist aksiof 11 September 2001 (below: 9/11), governments
have increasingly resorted to vague and broad itlefis of terrorism. While this may have been
triggered partly by a desire to respond to an uriipehreat posed by largely unknown and ‘alien’
terrorist groups, all too often governments eveended to target individuals or groups that do not
deserve to be labelled as terrorist, such as galliopposition groups, radical trade unions, vdwal
nonviolent separatist movements, indigenous pepphigjious minorities, or even human rights
defenders. At least for a while, the global conserabout the imperative of combating terrorism was
so compelling that authoritarian governments c@dtlaway with their repressive practices whenever
they renamed their opponents ‘terrorists’. Foranse within European Union circles, this has result
in critical reflections on the inability of the Eproperly to address the situation in, for instance,
Uzbekistan!

Of particular concern to the international protectof human rights is that in the aftermath of 9/11
repeated calls by the United Nations Security Cidtfntor action to combat terrorism, could be
understood as leaving it to individual states téindewhat they mean by the term ‘terrorisiand
what will be subject to the far-reaching measungth@ized and required by the Security Council.
This has aggravated the potential risk for uningghtiuman rights abuses and even the deliberate
misuse of the term ‘terrorism’.

There is a clear risk that the international comitytsuse of the term of ‘terrorism’, without defity
it, results in the unintentional international kgization of conduct undertaken by oppressive
regimes.’ through delivering the message that the internaticommunity wants strong action

(Contd.)

8 gsee Dugard, J., The problem of the definitionenfdrism in international law, in Eden, P., O’'Dohre, September 11,

2001 — A Turning point in international and domedaw? Transnational Publishers, 2005, at 188. Beres, he T
Meaning of Terrorism-Jurisprudential and DefinidClarifications, 28/and. J. Transnat'l L(1995) 248.

See also Di Filippo, Terrorist Crimes and Interoradil Co-operation: Critical Remarks on the Definitaord Inclusion of
Terrorism in the Category of International Crimes,EL9.1.L (2008), at 544, saying that “Examination of théuea at
stake reveals the potential content of a notiorewbrism common to the entire international comityuWhen essential
rights of civilians are impaired, a notion of taison can be elaborated which entails conduct pyttinspecial risk this
basic value: special treatment in criminal law terran be based upon the intention to spread ateliofgpanic among
the population, leaving the actual motivationshaf perpetrators to the field of juridical indiffece.”

9 In his first report considered by the Human Rigbtsincil, Martin Scheinin, the UN Special Rapportenhoaman rights

and counter terrorism, who is also the main auttidhis paper, discussed various definitions aetheihts of definitions
of terrorism. See, UN Doc.E/CN.4/2006/98 (28 Decen2@5).

See in general: Manners, |., 'European Union 'Nditre Power ' and the Security Challenge, ELlfopean Security
(2006) 405, Crawford, G., EU human rights and deamcpromotion in Central Asia: From Lofty principles Lowly
self-interests, ®erspectives on European Politics and Soci2608) 172.

11

2 The Security Council has, under its powers providgdChapter VII of the UN Charter, adopted a numiielegally

binding resolutions on countering terrorism, indhgd resolution S/RES/1373 (28 September 2001) wiictthe
immediate aftermath of 9/11 identified the 9/11lrdeast attacks as well as 'any act of internaticeeatorism’ (without
defining the term) as a threat to internationalceeand security and proceeded to list a numberasfdatory measures
for states to take.

13 saul, B.Defining Terrorism Oxford University Press, 2006, at 317 (“In thesedice of any 'law on terrorism' in public

international law, it is not sufficient to leaveethlefinition of terrorism to individual governments the Security
Council has done.”)

14 Thompson, M.R., Pacific Asia after 'Asian ValueSuthoritarianism, Democracy, and 'Good Governan2g'Third

World Quarterly(2004), at 1086 (claiming that "in Pacific AsidetU.S.-initiated 'war against terrorism' has baen
windfall for authoritarians in the region." Seeganeral, Gunaratna R. (e@)errorism in the Asia-Pacific: Threat and
ResponseEastern Universities Press, 200Bntelis, J., The Democratic Imperative vs. thehwitarian Impulse: The
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against ‘terrorism’ however defined. Besides situet where some states resort to the deliberate
misuse of the term, there is reason for concermutattte more frequent adoption in domestic anti-
terrorism legislation of terminology that is nobperly confined to countering terrorism.

The European Union partly addressed these conbgraslopting a Council Framework Decision on
Combating Terrorism in 2002 which defines threeetypf terrorist offence$.The main aim of the
Decision was to harmonize the definition of tersboffences in all EU Member States, as in 2001
only six member states had a separate provisiorieraorist acts in their criminal law. The lack af
uniform definition potentially undermined possitids for extradition or other forms of judicial
cooperation which traditionally required double ndnality. However, the EU Network of
Independent Experts on Fundamental Rights statgdhi definition in the Framework Decision was
not adequate to meet the requirement of lawfulieskich is especially relevant as this Decision
formed the basis for EU initiatives such as thaldi&hment of terrorist lists. It has been asse#sad
the Framework Decision contains adequate protecfianhuman rights if its preamble and statements
to be attached to'ftare fully applied?

Legal definitions of terrorism should refer to theethods used, not the underlying &fmnvhat
transforms political or ideological aspirationsarterrorism is the decision by one or more morally
responsible individual to employ the morally inesable tactics of deadly or otherwise serious
violence against ‘civilians’, i.e. innocent bystangl or members of the general population or a
segment of it! With the qualification that hostage-taking entalshreat of serious violence and

(Contd.)
Maghrib State between Transition and TerrorismMié@dle East Journal(2005), at 544-545 (on Algeria, Morocco and
Tunisia).

15 See, the above-mentionedupra footnote No. 10) report of the Special Rapporteurhoiman rights and counter-

terrorism which assesses the practice by the Coiieieorism Committee of the Security Council in caiesing reports
by states on their implementation of Security Coumesolution 1373 and concludes that in many irsanthe
Committee was insensitive in relation to the riskttits recommendations will be used in supportadicies or practices
that breach human rights. See, also, reports ontgouisits by the Special Rapporteur, including RE/4/26/Add.2 (16
November 2006) para’s 11-18; A/HRC/4/26/Add.3 (14 €eber 2006) para’s 12-17; A/IHRC/6/17/Add.2 (7 Novembe
2007) para’s 23-24; and A/HRC/10/3/Add.2 (16 Decena)8) para’s 6-14.

16 0J L 164, 22.06.2002, at p.3. See, also, CouneinEwork Decision 2008/919/JHA of 28 November 206 rm=ding
Framework Decision 2002/475/JHA on combating tésroy OJ L 330, 9.12.2008, at p. 21.

EU Network of Independent Experts in FundamentghRi (CFR-CDF), The balance between freedom andigeaur
the response by the European Union and its menthgrssto the terrorist threats, May 2003 at pdvailable at
http://lec.europa.eu/justice_home/cfr_cdf/doc/obs_thematign.pdf.

Council document 14845/01 of 6 December 2001 (wikih be used as interpretative tool, but has nal legtus or
effect) states that the Decision should not be stmred so as to incriminate on terrorist groundsge who exercise
their legitimate right to manifest their opiniorsien if in the course of the exercise of such rtgby commit offences .
Council document 14845/01 of 6 December 2001 at 15.

See, Peers, S., EU responses to terrorisrhC52.Q (2003) at 243.

In R.v.Khawaja,Canadian Justice Rutherford concluded that the rexpaint for proof of political religious, or
ideological motive in Canada’s 2001 anti-Terroristhweould “chill freedom protected speech, religittpught, belief,
expression and association, and therefore, denodifat and will promote fear and suspicion ofgated political or
religious groups, and will result in racial or ethprofiling by governmental authorities at manydes.” [2006] O.J. No
4245 (S.C.J) at para. 73.

For an alternative approach see Cassesse, whocadvtire view that the possible victims of terroaists can be either
civilians or state officials. Cassese, A., The Matteted Criminal Notion of Terrorism in Internater_aw ’, 4 J Int’l
Criminal Justice(2006) at 938-939. Kolb points out that “non-disgniation may well be a distinctive sign of some
terrorist actions, but it by no means exhaustsptienomenon. Consider, for example, the killing aokfdly selected
persons of symbolic value.” Kolb, R., The Exerci$eCaminal Jurisdiction over international terrogsin A. Bianchi,
(ed).Enforcing international law norms against terrorisktart, 2004, at 235.
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should therefore be included in the definitionfagsm and terrorist crimes should always be define
so that such violence is an element of the dedinfi

Amongst UN Security Council resolutions calling &mtion against terrorism, Resolution 1566 (2004)
comes closest to defining terrorism adequéielpy including the following three cumulative
conditions:

1. Acts, including against civilians, committed withetintention of causing death or serious bodily
injury, or the taking of hostages; and

2. lIrrespective of whether motivated by consideratiofisa political, philosophical, ideological,
racial, ethnic, religious, or other similar natuadso committed for the purpose of provoking a
state of terror in the general public or in a grafipersons or particular persons, intimidating a
population, or compelling a government or an irdéonal organization to do or to abstain from
doing any act; and

3. Such acts constituting offences within the scopanaf as defined in the international conventions
and protocols relating to terroristh.

The third condition, that only acts constitutindesfces within existing terrorism-related convension
may fall under the terrorism definition, includes iaportant rule-of-law based delimitation of the
notion of terrorism. However, two caveats are ideorhere. Firstly, not all of the international
conventions that are today listed as conventio@snag terrorism were originally intended to cover
instances of terrorism alone. For instance, thellMbntreal Convention for the Suppression of
Unlawful Acts against the Safety of Civil Aviatiseeks generally to protect the security of civilian
aircraft and therefore addresses also petty ofteti do not deserve to be referred to as temdris
Therefore, even Security Council resolution 1566 imecertain respects be over-inclusive in defining
terrorism.

Secondly, the delimitation contained in the Seguf@ouncil resolution is appropriate on the

international level, as the Security Council hasanthority to call states to action against formis o

terrorism that have not been qualified as suchhgyinternational community. But there may be

situations where a particular state feels compdbeidhplement additional counter-terrorist measures
according to specific regional or domestic threlthere there is evidence that a state must resjoond

domestic or regional terrorist threats, it may éfiere have genuine reasons to proscribe actsdhat f

outside the scope of offences under the existirigeusal terrorism-related conventions. What then
comes into play is the requirement that any natideéinitions of crimes must meet the requirement
of legality, enshrined in the non-derogable prarisof Article 15 of the International Covenant on

Civil and Political Rights (ICCPR).

In the absence of an internationally agreed déimibf terrorism, this last-mentioned provision of

human rights law has come to serve, together \ughprohibition against discrimination, as the basis
for a 'checklist' for the conformity of definitiorsf terrorism or terrorist crimes with human rights

Besides the obvious element of a prohibition addims retroactive application of the criminal law,

Article 15 ICCPR also includes the requirementsidfum crimen sine legéll elements of a crime

22 Report of the Special Rapporteur on counter-temoasd human rights, E/CN.4/2006/981prafootnote 10). See also

Roach, K., Defining Terrorism: The Need for A Resteal Definition, in Nicole La Violette and Craig Fese (eds)The

Human Rights of anti-terrorismirwin Law Inc, 2008, at 98 (saying that “a precidefinition of terrorism that
concentrates on the murder and maiming of civiliemsld become a unifying point that focuses onviloest forms of

terrorism, while also providing maximal protectifam dissent and protest.”)

% Roach $upra footnote 22 at 117) agrees, but states however‘tasolution 1566 came too late, as many states ha

already responded to SC RES 1373 by enacting ovefhiefaitions of terrorism”.
UN Doc. S/RES/1566 (8 October 2004) at para 3.

See article 1 of the Convention for the Suppressiblinlawful Acts against the Safety of Civil Aviati signed at
Montreal on 23 September 1971.
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must be defined by the lawhulla poena sine legéll punishments must be defined by the law),
accessibility (the law must be publicly availablgdecision (the line between permitted and probibit
conduct must be clear), and foreseeability (the haust enable an individual to anticipate the
consequences of his or her conduct). The safestovagcure compliance with these requirements is
to base any definitions of terrorist crimes on ahagistive list of already defined serious violent
crimes. Criminalization of terrorist intent as suohn circular definitions that refer back to therdio
‘terror’, or definitions that generally cover crimagainst the state, regularly fail the test urdécle

15 ICCPR. Among existing legal definitions of tetsm, the one contained in the EU Framework
Decision is in principle a healthy one, as it isdxh on the exhaustive enumeration of pre-existing
crimes that under certain additional requiremenislify as terrorist crime®. However, the list of
ordinary crimes in the Framework Convention is eatlengthy and therefore does not distinguish
terrorist crimes as a particularly serious categdrgrime, to a sufficient degree.

The above discussion on definitions of terrorisnkesait obvious that when the remaining part of this
paper discusses doctrines or arguments throughhvgtates seek to depart from their human rights
obligations or other obligations under internatidas in the context of countering terrorism, thé&ge

no uniform definition of terrorism that could seras a proper basis for defining the scope of the
study. Rather, the starting point will be in theanation of the term ‘terrorism’, however definleg,

the state in question as justification for its dép® from one or another norm of international .law
This approach may be over-inclusive in the senat ithcovers, besides action against terrorism as
properly defined, also unintended or intentionaldaler use of the notion of terrorism. However, in
order to avoid situations of under-inclusivenessnust also be taken into account that sometimes
counter-terrorism powers, or analogous powers,tréggered also with reference to terms such as
'state of emergency’, 'national security', or &xism'. Such instances are also covered by thessufop
this study, although most of the discussion focusesituations where the term ‘terrorism' is exyhic
used by states.

3. Unilateral Exceptionsto International Law and to Human Rights Normsin
Particular

3.1 Sources of | nternational Law

As human rights law forms a part of the broademative framework of public international law, the
sources of human rights law are to be sought applyie general doctrine of public international .law
Article 38 (1) of the Statute of the Internatio@aurt of Justic€ provides an authoritative account of
the sources of law to be applied by the Court. Tikiswidely understood as reflecting the catakgu
of sources of international law generally, incluftag items:

a. international conventions, whether general otiqudar, establishing rules expressly recognized
by the contesting states;

b. International custom, as evidence of a genesdaitice accepted as law;
the general principles of law recognized bylzed nations;

d. subject to the provisions of Article 59, judic@ecisions and the teachings of the most highly
qualified publicists of the various nations, assdiary means for the determination of rules of
law.

Suprafootnote 16.
The Statute of the International Court of Jusiicen Annex to the United Nations Charter (1945).
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The fourth category (d) is, according to its foratidn, clearly subsidiary in respect of the three
preceding sources. Otherwise, there is no hierabgtween the sources of international fAvin
particular, treaty norms and customary law norms aequally authoritative and may result in
deviations from each other. This should not be usedl with the hierarchically superior position of
peremptory norms of international layug cogeng® which, as reflected in article 53 of the Vienna
Convention of the Law of Treaties (VCL1)enjoy primacy in respect of treaty norms and teisul
the invalidity of a conflicting treaty norfil.Althoughjus cogensiorms - as being peremptory for all
states - by definition fall within the category@fstomary international law, they can also be itetl

in treaties. For instance, the prohibition agaitwsture is ajus cogensnorm based not only on
customary law but also on a number of widely ratiftreaties pertaining to human rights law and
international humanitarian law? Therefore, the hierarchically superior statugusf cogensnorms
does not imply any primacy of customary law in extpof treaty norms in general.

2 gSee also Dupuy, PDroit international publi¢ Précis Dalloz, 1995, at 14-16 (arguing that thisr@o hierarchy in

international law norms and that logically there && none). For the relationship between treatycaistbm see Villiger,
M., Commentary on the 1969 Vienna Convention on the lfaweaties Martinus Nijghoff Publishers 2009, at 1-27.

2 geein general, Seiderman Hierarchy in international law: the human rights démsion Intersentia, 2001.

% According to Shelton, “the concept was controasom the start”: "Article 53 demands that thérst be established a

norm of general international law and, second, thatinternational community of states as a wholeathat it is a
norm from which no derogation is permitted. Whikast definition precludes an individual state froratoing the
emergence of a peremptory norm, it sets a highsiiold for identifying such a norm and bases thentifleation

squarely in state consent.” Shelton, D., Normatliearchy in International Law, 108.J.1.L (2006) at 300-301.

3 See separate opinion of John Dugard, Armed Aiivibn the Territory of the Congo (New Applicati@02) (Dem.

Rep. Congo v. Rwanda), Jurisdiction and Admissib{li§d, 3 Feb. 2006) at para.6. Shelton however cortsnéyiet it

is hard to accept the practical import of the VCIifTane assumes that two states enter into an agmefor example to
commit genocide, slave trading, or aggression,chrti7l would dictate that the parties should thémieate the

consequences of any illegal act performed in reBaon the treaty and bring their relations intofoomity with the

peremptory norm. Since the treaties and acts mesdiovould also be likely to constitute breachedfCharter Article
103, it would seem unnecessary to resort to jusmed Sheltonguprafootnote 30) at 304.

32 gSee also De Wet, E., The Prohibition of Tortur@asnternational Norm of Jus Cogens and Its Impboa for National

and International Customary Law, ES].I.L (2004) 97.
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HUMAN RIGHTS

Figurel

Treaty and custom are the two main sources ofriat@mal law. Human rights norms may belong to
one of them, or to the area where treaty and custpriaw norms overlap. Likewise, norms of
international humanitarian law (IHL) may have thieigal basis in treaty, custom or both. To a large
extent norms of international humanitarian law ta@mwith norms of human rights law. Peremptory
norms of international lawjys cogenp always qualify as customary law, even when they a
expressed in a treaty. Many normsja$ cogensalso fall within the realm of human rights law or
humanitarian law, or both.

The third source of international law (general pifites of law recognized by civilized nations) dan
bypassed here, as its role has gradually been iginmig™® because of the evolution of both treaty and
custom as true international sources of'faw the effect that general principles of interoasl nature
would largely overlap with what is already covelsdcustomary law. General principles of law may
still be seen as a reference to legal principlasatibnal legal systems, primarily in the fieldmivate
law, such as those pertaining to contractual miatiips between two parti&s.

3 sSee Aust who states that “General principles of [@dgments and the opinions of writers are of leaportance as

sources.” Aust, AHandbook of international lanCambridge University Press, 2005, at 6.

3 see generally Raimondo, FSeneral principles of law in the decisions of intional criminal courts and tribunals,

Martinus Nijhoff Publishers, 2008, at 42-44.

% Aust (uprafootnote 33) at 9.
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3.2.  Typology of exceptionsto be discussed

There is nothing new in the effort of governmerisengage in legal argumentation to justify a
measure that at first sight, or according anotheveghment or an individual, amounts to an
internationally wrongful aét or, more specifically, to a human rights violatibfowever, in the post-
9/11 world of international terrorism and globalasares of counter-terrorism such constructions have
been transformed from legal arguments in a specife or issue into a complex matrix of arguments,
doctrines, concepts and interpretations. The olveffact of the various arguments and constructions
is difficult to assess without the elaboration dfyatematic approach. Therefore, the construciions
question will be addressed one after the otherrderoto assess their appropriateness and effect
separately, and also their interrelationships.

The choice of the notion 'unilateral exception®gkseto demonstrate that at least primarily the
constructions in question are invoked by a sintdéesn its efforts to justify a measure that sewgtyi
constitutes an internationally wrongful act. Thads it should however be added that many states
resort to those constructions jointly with otheats$, or seeking support from the international
community (such as United Nations bodies), or,dme cases, refer to action by others (such as the
United Nations Security Council) as a part of thstification for their own measures. Hence, the
reference to the constructions as 'unilateral’ damésarry the connotation that a state invoking on
some of them would have chosen unilateralism, imrast to multilateralism, as a framework for its
international policy. However, there may very wdle a correlation between the policy of
unilateralism and an effort by an individual stateinvoke a whole range of the constructions
discussed below.

The discussion below will address the followinggarmf unilateral exceptions:

a) Denial of the applicability of human rights law thg armed confict (3.3)

b) Denial of status as protected persons under irtierred humanitarian law (3.4)

¢) The United Nations Charter as lex superior (3.5)

d) Denial of attribution to an individual state of iact by intergovernmental organizations (3.6)

e) Denial of extraterritorial effect of human rightsefties) (3.7)

f) Reservations to treaties (3.8)

g) Persistent objection to custom (3.9)

h) Derogation during times of emergency (3.10)

i) Overly broad use of permissible limitations or resibns (3.11)

i) Withdrawal from treaties (3.12)

Thereafter, subsection 3.13 will apply a holisppeoach to address the combined effect of the vario
constructions.

36 According to Article 2 of the Articles on State Reasibility by the International Law Commission, iaternationally

wrongful act on the part of a state occurs wherdaohconsisting of an action or omission: (a) tsilatable to the state
under international law; and (b) constitutes a tieaf an international obligation of the state. ,Sed& Doc.
A/RES/56/83, United Nations General Assembly Regmiytl2 December 2001.
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3.3.  Denial of the Applicability of Human Rights Law during Armed Confict

Some governments have sought to justify their teridéd exceptions to international human rights
norms by referring to a ‘war against terrorinwhich triggers the application of international
humanitarian law. Such a position is usufilifactually incorrect, since acts of terrorism ogitrown
constitute neither an international armed conthetween two or more states, nor a non-international
armed conflict between a state and a non-state actor capablemafucting organized armed
hostilities® Instead, terrorism should primarily be seen asrimss form of crime and fought within a
law-enforcement paradigfh.Therefore, the full applicability of human rightsv as the proper legal
framework for the rights of terrorist suspects tireo persons affected by counter-terrorism measures
should be the point of departure.

It is possible, however, that for a limited periafdtime and in respect of a specific geographi@aare
non-state actors referred to (by the state) asotists’ may be engaged, as a party, in an armed
conflict. The prime example is Afghanistan in 12801, when members of Al-Qaida were engaged in
an armed conflict against the US, siding with tleeal Taliban that constituted thde facto
government of Afghanistali.When the Taliban ceased to be the de facto gowarhof Afghanistan,
the international armed conflict was over but cmmtid in the form of a non-international armed
conflict as long as identifiable parties were cartohg organized armed hostilities against eachrothe
Consequently, in exceptional cases what is refeeats ‘terrorism' may qualify as pockets of armed
conflict within a general law enforcement envirommeBut even in such rare circumstances human
rights law remains applicable, although it may neede interpreted in the light of more specifitesu
contained in international humanitarian &w.

Reply of the Government of the United States of Acaeto the Report of the Five UNHCR Special Rapposteur
Detainees in Guantanamo Bay, Cuba 4 (20@6jilable athttp://www.asil.org/pdfs/ilib0603212.pdfaying that
“The United States is engaged in a continuing arroedflict against Al Qaeda, the Taliban and othemrarist
organizations supporting them, with troops on treigd in several places engaged in combat opegation

38 Borelli, S., Casting Light on the Legal Black Holatdrnational Law and Detentions Abroad in the “WarTerror; in

87 International Review of the Red Crq2905) at 46. (arguing that outside of an armeatflib stricto sensu, i.e. during
the conflicts in Afghanistan and Iraq and the sgbset military occupation, the “war on terror” skbuwot be
considered an armed conflict but as law enforcerarran international scale).

%9 International Committee of the Red Cross, Intermatitiumanitarian Law and the Challenges of Contermgokamed

Conflicts (2003) available at
http://www.icrc.org/Web/eng/siteeng0.nsf/htmlal/BRCC/$File/IHLcontemp_armedconflicts_FINAL_ANG.pdf. t a
19.A contrariosee, Jinks, D., September 11 and the laws of v8ar¥ak J. Int'l L(2003) 1.

See, e.g.Duffy H., The ‘War on Terror’ and the framework of internatidmaw. Cambridge University Press, 2005, pp
250-55 (arguing that the conflict with al Qaedarwatnbe characterized as an international or ncgriiational armed
conflict).

Drumbl, M, Judging the 11 September Terrorist éitain 24 Human Rights Quarterly2002) 323 (arguing that the
September 11th attack should be treated as a alimitack and be addressed by international crinémaand process).
Compare with the position of the UK Government ascdbed by one commentator: “The 'war' does nostitute an
overarching armed conflict, but each individual m@uterrorist military operation in the context tbef should be
designated separately as either international orim@rnational in nature, depending on the intéomal law definition
and the facts on the ground-this is the positiameruly maintained by the British government.” TurBs, The treatment
of detainees and the 'Global War on Terror': Setetggal issues, 84t'l L. Stud. Ser. US Naval War C@2008) 215.

See Report of the Special Rapporteur on human ragtdscounter-terrorism, A/HRC/6/17/Add.3 (22 Novemded7),
in particular para 9.

Idem, para 7. See also Schondorf, R., Extra-Steteed Conflicts: Is There a Need for a New Legal Re@in87N.Y.U.
J. IntL L. & Pol. (2004) 1, at 62-75 (arguing that IHL kx specialisparadigm would apply even in the context of an
armed conflict between a State and non-State agregp that takes place outside of the State’stoeyii
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It has become customary to use the Latin notiolexogpecialisvhen discussing the interrelationship
between human rights law and humanitarian law. dddex specialisis one of the recognized tools
for resolving conflicts between legal norms, inghgdwithin international law or between different
international treatie¥. However, as there are at least three differenterstdndings of whalex
specialisactually entails, sometimes reference to it isevepart of the problem than the answer.

(a) A broad meaning oex specialiswould imply that the applicability of a regime ofore
specific norms precludes the application of the engeneral ones. Hence, when international
humanitarian law addresses an issue in more spéeifns than human rights law, the latter would be
set aside as a regime.

(b) A more modest version t#x specialisvould not result in the exclusion of the more gahe
normative framework but only in the primacy of there specific norm in a concrete case. The
International Court of Justice (ICJ) has used thgon of lex specialisto express this position, or
perhaps a half-way approach between the first ¢siahary) position and the second (priority-based)
position, when dealing with the interrelationshigteeen humanitarian law and human rights law in
situations of armed conflict.

In its Advisory Opinion on théegality of the Threat or Use of Nuclear Weaptires ICJ affirmed the
applicability of human rights law, notably the Imational Covenant on Civil and Political Rights,
also during armed conflict, stating that “the rigit arbitrarily to be deprived of one’s life agdi
also in hostilities. The test of what constitutesaabitrary deprivation of life, however, then mbst
determined by the applicable lex specialis, nantély,law applicable in armed conflict’Similarly,

but not identically, in its Advisory Opinion on thegal Consequences of the Construction of a Wall
in the Occupied Palestinian Territoriéise ICJ pronounced:

"... the protection offered by human rights coniem does not cease in case of armed conflict,
save through the effect of provisions for derogatid the kind to be found in article 4 of the
[ICCPR]. As regards the relationship between irggamal humanitarian law and human rights
law, there are thus three possible situations: saoigkts may be exclusively matters of
international humanitarian law; others may be esigkly matters of human rights law; yet others
may be matters of both these branches of intemaitiaw. “°

(©) A third approach is represented by the treatyylthat monitors compliance with the ICCPR,
the Human Rights Committee, which applies the maodilex specialisn conformity with the VCLT
as an interpretive tool, to the effect that the engpecific norm informs the interpretation of theren

a4 Notably,lex specialisdoes not appear in article 30 of the Vienna Cotigaron the Law of Treaties which is the primary

conflict-resolution provision in the Convention. Hewer, it can be read into article 31 on the intetation of treaties,
and in particular into article 31 (3) (¢) and itfarence to "any relevant rules of internationa kpplicable in the
relations between the parties". See, Villiger (aiiootnote 28) at 409 and Conclusions of the wéithe Study Group
on the Fragmentation of International Law: Diffites arising from the Diversification and Expansimiinternational
Law, Yearbook of the International Law Commissio®0@, vol. Il, Part Two.

I.C.J. Reports 1996, p. 226, at p. 240 (8 July 19%&. 25: “In principle, the right not arbitrgrib be deprived of one’s
life applies also in hostilities. The test of wierbitrary deprivation of life, however, thenléalo be determined by the
applicablelex specialis namely the law applicable in armed conflict, vhiis designed to regulate the conduct of
hostilities. Thus whether a particular loss of lifierough the use of a certain weapon in warfar® ise considered an
arbitrary deprivation of life contrary to Articledf the Covenant, can only be decided by referemdtke law applicable
in armed conflict and not deduced from the termthefCovenant itself.”

I.C.J. Reports 2004 (9 July 2004), para. 106: "Mgarerally, the Court considers that the protectibered by human
rights conventions does not cease in case of anoeflict, save through the effect of provisions émrogation of the
kind to be found in Article 4 of the Internation@bvenant on Civil and Political Rights. As regards téekationship
between international humanitarian law and humgintsilaw there are thus three possible situatiemsie rights may be
exclusively matters of international humanitariaw; others may be exclusively matters of humantsi¢gawv; yet others
may be matters of both these branches of intemaltiaw. In order to answer the question put tthie, Court will have
to take into consideration both these branchemtnational law, namely human rights law and,leas specialis
international humanitarian law.”
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generic one, and this takes place in both direstimnd not only in the sense of humanitarian law
informing human rights law. Notably, in order taluee confusion in the matter the Human Rights
Committee does not even use the Latin expressit@xapecialisvhen formulating its position:

"As implied in General Comment 29, the Covenantliappalso in situations of armed conflict to

which the rules of international humanitarian lare applicable. While, in respect of certain

Covenant rights, more specific rules of internatiohumanitarian law may be specially relevant
for the purposes of the interpretation of Covenatits, both spheres of law are complementary,
not mutually exclusive®

Human rights law continues to apply in times of edneconflict. More specific norms of international
humanitarian law may inform the interpretation ohfan rights law but this does not mean that the
latter could be pushed aside.

3.4. Denial of Status as Protected Persons under I nternational Humanitarian Law

Human rights law is based on the principle of ursaéty. Human rights belong to every human
person because of his or her membership in the huate, irrespective of color, nationality, sexgag
or other characteristics. In contrast, internafidnananitarian law evolved from the need to provide
protection to some specific groups of people, beeabey are not legitimate targets of lethal force
during an armed conflict. Therefore, a person's beship in categories such as combatants,
civilians, prisoners of war, or wounded and sickimgportant for the proper application of
humanitarian law.

During the Bush administration, the United States anly sought to exempt itself from obligations
under human rights law through denying its extriteial reachH® and through a reference to
humanitarian law as tHex specialisregime governing the situation during the ‘warterror’.* It
also sought to deny the application of concretesaif humanitarian law by explaining that suspected
terrorists fell outside all categories of protecpetisons under humanitarian law. Hence, they tiedl i
what has been referred to as a legal black holshdmt, the doctrine of the Bush administration was
that suspected terrorists were neither combatamtscivilians. The individuals the United States
captured and detained in the context of the ‘watevror’ were ‘unlawful alien enemy combatants’

who could be detained indefinitely without trialdawithout prisoner of war statd$.

Such a position is a misrepresentation of inteomati humanitarian law. In situations of armed
conflict, combatants (soldiers) can be lawfullygeted for the use of lethal force. The same goes fo
civilians who actively participate in hostilitiesitoonly as long as they are doing®5&ut as soon as a
person ishors de combatincluding as captured, he is entitled to protectunder international

47 U.N. Doc. CCPR/C/21/Rev.1/Add.13, Human Rights CommitBameral Comment No. 31 Nature of the General Legal

Obligation Imposed on States Parties to the Coveranpara. 11. See also, Schabas, W.A., Lex SpetiBelt and
Suspenders? The Parallel Operation of Human Rightsdnd the Law of Armed Conflict, and the conundafrdus Ad
Bellum, 40Isr. L. Rev(2007) 592.

48 Suprafootnote 37; Periodic report by the United StateAmerica under the ICCPR, CCPR/C/USA/3, p.119.

49 Hampson, F.,The Relationship between Internatiblumhanitarian Law and Human Rights Law from the Pectpe of

a Treaty Body, 90nternational Review of the Red Crq2608) at 550.

See Bellinger, J., Legal issues in the war on tsmo- A reply to Silja N. U. Véneky, &erman L J(2008) at 876.
Knowles, R., Detainee Policy and the Rule of Law: ésponse, 48iarv. Int'l. L.J. Online (2007) 69; Aldrich, G.H,
The Taliban, al Qaeda, and the determination efjdl combatants, 9A.J.1.L ( 2002) 894. Dérmann, K; The legal
situation of ‘unlawful/unprivileged combatants, Bffernational Review of the Red Crq2903) 45.

50

L See International Committee of the Red Crag®rpretive Guidance on the Notion of Direct Pagation in Hostilities

under International Humanitarian Lavw2009. Here, the notion of 'members of organizedked groups of a party to the
conflict' is used analogously to ‘combatant’ whreferring to non-international armed conflict.

11
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humanitarian law either as a former combatant (posoner of war) or as a civilian. In case of a-nhon
international armed conflict, the notion of prishef war is technically not applicable but the
outcome is nevertheless the same. A person whdiglgsig on the side of the non-state actor, party
to the conflict, may be detained either as a pesspected of a crime, as a security detaineefbield
the duration of hostilities analogously to prisanef war, or as an interned civilian. In all theseses

he remains protected under humanitarian law asrsopewho is not currently participating in
hostilities. There is no legal black hole in huntanan law between combatants and civilians, where
suspected terrorists could be pushed into in daldeny to them the protection of the law. The oot

of 'unlawful combatant’ is merely an expression amnvenience that does not carry legal
consequences.

3.5.  TheUnited Nations Charter as Lex Superior

On occasion, governments have argued that theisumes against terrorism, including those entailing
negative consequences for human rights, are ntiteat discretion but amount to legal obligations
under the United Nations Charter and its ChaptéoXIthe Security Council's power to impose upon
member states mandatory measures in the nameeshational peace and securitynder Article
103, the UN Charter trumps competing treaty obiiges, including those emanating from human
rights treaties® This argument was, for instance, presented byléhegation of the United Kingdom
when appearing before the Human Rights Committé@cihober 2001, i.e. very soon after 9741.

There is no contradiction between human rightsttadJN Charter. On the contrary, the promotion of
and respect for human rights has a central placiaénpurposes of the UN (Article 1), and the
functions and powers of the Security Council ardeaoexercised in accordance with those purposes
(Article 24, paragraph 2). Furthermore, the Uniations (Article 55) and its Member States (Article
56) are committed to promoting universal respeat fand observance of, human rights and
fundamental freedoms for all. Counter-terrorism sueas, even when adopted in the form of
mandatory resolutions under Chapter VII, must belémented in full compliance with human rights.
Security Council resolution 1373 (2001) is a priexample in this context. While it is legally bindin
for member states as a Chapter VIl resolution gtlieenothing in it that makes it mandatory to devia
from the same states' human rights obligations wingpilementing the resolution. Some of the
Security Council's subsequent counter-terrorisnolagi®ns such as resolutions 1456 (2003), 1624
(2005) and 1822 (2008) include an explicit clauser@mber states' obligation to comply with human
rights when implementing the measures.

The prime issue where tensions between human régfttsSecurity Council resolutions have arisen in
practice is the question of sanctions against iddals suspected of terrorism or of financing
terrorism. Here, the Security Council exceptiondiides about measures against named individuals,

2 See Rosas, AThe Legal Status of Prisoners of Wd©Q76, reprinted 2005), at p. 305 et seq; SpdR#&iporteur on

human rights and counter-terrorism, Report on theshn to the United States of America (2007), A/HRTC/fAdd.3,
para. 11; Turns, D., The treatment of DetaineesthadGlobal War on Terror": Selected Legal Iss@&sint'l L. Stud.
Ser. US Naval War Co(2008) 209.

See in general Kelsen, H., Conflicts between Obbga under the Charter of the United Nations antigations under
Other International Agreements - An Analysis ofiéleg 103 of the Charter, 10. Pitt. L. Rev (1948) 284, Liivoja, R.,
The Scope of the Supremacy Clause of the UnitecbNstCharter, 5T.C.L.Q (2008) 583. The wording of Article 103
refers to the Charter having primacy in respecttbéin'agreements’, i.e. treaty law. However, sontkeaxs take the view
that the primacy of the UN Charter extends to cuatygriaw as well, except that peremptory norjos cogenswould
retain their primacy even in respect of the Charter.

UN Doc. CCPR/C/SR.1963, Human Rights Committee, SummargrBe 23 October 2001, at para. 25. "With regard t
the relationship between Security Council resoluti®73 (2001) and the Covenant, he was unable tavhagher the
action against terrorism called for in the resaintivould involve a derogation from Covenant righst if it did the
provision of Article 103 of the Charter of the Unitdlations to the effect that obligations under @ferter prevailed
over those under any other international agreementd apply. " (Mr Steel).
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leaving very little room for discretion at the lévef implementation by member states. The
appropriateness of the Security Council decidindii®s and final instance on the fate of named
individuals can be questioned under the UniteddvatiCharter®

As long as the Security Council continues to impsagctions against named individuals, member
states shall implement such resolutions, whildhatdame time to the best of their ability complying
with their human rights obligations. The United ias is not involved in any general listing of
terrorists. Instead, the listing system in plackased on Security Council Resolution 1267 of 1289,
amended, and is limited to individuals or entitdonging to or associated with Al-Qaida or the
Taliban® The consolidated list of Al-Qaida and Taliban deists maintained by a separate Security
Council committee, the 1267 Sanctions Committeelugtes hundreds of individuals and entifies.
Increasingly, governments, domestic and regionatts®® human rights treaty bodiésas well as
many scholar&’ argue that as long as there is no effective indeet review of listing and delisting
decisions at the UN level, member states must sesuch review in respect of their own measures
implementing the UN-imposed sanctidhs.

55 See Frowein, J., Krisch, N. ‘Introduction to Chapt#l’ in Simma, B., (ed),The Charter of the United Nations: a

Commentary Oxford University Press, 2002, at 708-711; SaineiM., 'Is the ECJ Ruling in Kadi Incompatible with
International Law?, 2&uropean Yearbook of International L42009) at 650-652.

% see in general Bothe, M., Security Council's Tad&anctions against Presumed Terroristg, 1&t'1 Crim Justice

(2008) 541; Bianchi, A., Assessing the Effectivengfsthe UN Security Council's Anti-Terrorism Meassirdhe Quest

for Legitimacy and Cohesion, E.J.I.L.(2006) 881; Halberstam, D., Stein, E., The Unitedidhs, the European Union,
and the King of Sweden: Economic Sanctions andviddal Rights on a Plural World Order, @mmon Market Law

Review(2009) 13.

For the consolidated list, see <http://www.un.scgfommittees/1267/pdf/consolidatedlist.pdf>.

Joined Cases C-402/05 P and C-415/08aBsin Abdullah Kadi and Al Barakaat Internationaurdation v Council of
the European UnignEuropean Court of Justice (Grand Chamber), 3 8dp@e2008.

Nabil Sayadi and Patricia Vinck v Belgiug€Communication no 1472/2006), Final Views by thentdm Rights
Committee, 22 October 2008.

See Feindugle, C., The UN Security Council Al Qagatl Taliban Sanctions Committee: Emerging Princifgés
International Institutional Law for the ProtectiohIndividuals? 9German L J2008) at 1539 (saying that "national or
regional courts may examine listings by applyingnan rights as a standard of review as long as natienal
mechanisms of judicial review are lacking"); CamerbnUN Targeted Sanctions, Legal Safeguards hedEuropean
Convention on Human Rights, Tordic J. Int'l L. (2003) at 180 (saying that "in most conceivaldses - and all
conceivable cases of targeted financial and trsaettions | can think of - there is thus no needpom, for applying
Article 103 to avoid human rights obligations."”) ridesulen, G., De Bondt, W., Finding the Right Balanedween
Effective Measures and Fundamental Human Rights aBtegs, 7Revue internationale de droit pén@008) at 379
(noting that the “lack of due process is in clemlation of fundamental human rights”). See as Wappeiner, ., The
fight against terrorism. The lists and the gapgditiecht LawReview(2005) 97; Reich, J., Due Process and Sanctions
Targeted Against Individuals Pursuant to Resoluti@é7 (1999) with an added note on European Coudusfice,
Judgment in Joined Cases4G2/05 P and @15/05 P, 33rale J. Int'l L(2008) 505; Eeckhout, P., Community Terrorism
Listings, Fundamental Rights, and UN Security CourRésolutions. In Search of the Right Fit, Biropean
Constitutional Law Review2007) 183; Hudso, A., Not a great asset: The WduBty Council’s counter-terrorism
regime: violating human right®erkeley Journal of International Lav25 (2007) 2003; Foot, R. The United Nations,
Counter Terrorism, and Human Rights: Institutiondbgtation and Embedded Ideas,Hi®man Rights Quarterl{2007)
489.

See Report of the Special Rapporteur on human ragidscounter-terrorism, A/61/267 (16 August 2006)particular
para 39. There have been piecemeal improvemeriteil267 sanctions regime, so far culminating solgion 1904
(2009) that establishes the mandate of an Ombustspen assist the 1267 Sanctions Committee whenid=arimg
delisting requests, see para. 20 of the resolution.
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3.6.  Denial of Attribution to an Individual State of Action by | ntergovernmental Organizations

A related and sometimes overlapping argument inddkeescape the human rights obligations of an
individual state is related to situations wheregtage is involved in the international administnatof

a territory, for instance by sending a nationaltcwent to participate in international forces. Kos
under Security Council resolution 1244 (1999) wolbikda prime example of such a situation where
some of the traditional sovereign powers of théttaial state are exercised by the United Nations.
Some states may seek to avoid state responsibilidgr international law by referring to the primacy
of their UN Charter obligatiofis and to the extraterritorial nature of their actifhand also by
arguing that the action in question is to be atted to the international organization rather than
individual states.

The argument just mentioned was accepted inBidgramicase by the European Court of Human
Rights (ECtHRY* According to the Court, the responsibility of ividual states could not be held to
account for the impugned acts and omissions of KE@& UNMIK, which were directly attributable
to the United Nations, an organisation of univeisaisdiction fulfilling its imperative collective
security objectivé® As the United Nations had a legal personality spafrom that of its member
States and was not a Contracting Party to the Eamonvention on Human Rights (ECHR), the
ECtHR concluded that the applicants' complaint$ose cases had to be declared incompatible with
the provisions of the ECHRatione personaé®

The same Court has referred Behrami as a precedent to declare inadmissible severar oth
complaints which related to the conduct of states were acting on behalf of the UN, such as states
acting as part of KFOR in Kosovb. It has also applied the reasoning to the measomessed on
Bosnian citizens by the High Representative forrdmsvhose function was created by the Dayton
agreement®

However, these decisions have been heavily crtitinter alia, for failing to recognize that it is fully
possible for two entities (the United Nations amdimdividual State) both to bear responsibifity.
Indeed, the Articles on State Responsibility, efaterl by the International Law Commission and
softly endorsed by the General AssenfBlyay out a full range of situations where there &en
overlapping responsibility by more than one stafEhe responsibility of an individual state needs to
be assessed independently of whether other stategeogovernmental organizations possibly also
bear responsibility for the allegedly internatidpalvrongful act at issu€. Hence, the fact that a
measure that has a negative effect upon the enjayofehuman rights may be attributable to an
international organization -- irrespective of howderdeveloped the mechanisms to make that

%2 See previous subsection 3.5.

83 see following subsection 3.7.

o4 European Court of Human Rights, Inadmissibility dexi (Grand Chamber) iBehrami and Behrami v. France (App.
no. 71412/01) and Saramati v. France, Germany anavisip(App. no. 78166/01).

Idem, paras. 144 and 151 (summarizing).

Idem, paras. 151-152.

llaz Kasumaj v. Gree¢®ecision of 5 July 2007, Application No. 6974/@&avisa Gajic v. Germanyecision of
28 August 2007, Application No. 31446/02.

Beri¢ and Others against Bosnia and HerzegoyiApplication nos. 36357/04, 36360/04 et al, dedlanadmissible on
16 October 2007.

See, e.g., Sari, A. Jurisdiction and InternatidResponsibility in Peace Support Operations: The &ahand Saramati
Cases8 Human Rights Law Revief2008) 151.

UN Doc. A/RES/56/83, United Nations General Assgnfitgsolution, 12 December 2001.

Idem. See, Chapter IV of the Articles, in particudats. 16 (Aid or assistance in the commissiommfinternationally
wrongful act), 17 (Direction and control exercisear the commission of an internationally wrongfat).

Idem, art. 19.
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organization accountable are -- does not precltgdatiribution also to one or more individual ssate
In its General Comment No. 31 and its practice whensidering state party reports, the Human
Rights Committee has consistently held that a s&dééns responsibility over the conduct of a nalo
contingent participating in international forcescn!>

Among critics of the position taken by the ECtHRyi®laims that the court’s venture into the isstie
attribution was a mistake, since the question afesjurisdiction is a preliminary matter which
logically must be dealt with before attributiGhMilanovic, in turn, demonstrates that the ECtHR
analysis is entirely at odds with the establishelés of responsibility in international law, and is
equally dubious as a matter of policy. In his vige Court’s decision can be only be explained by it
reluctance to decide on the questions of statediation and norm conflict, the latter issue beaamni
the clearest wheBehramiis compared to thal Jeddajudgment of the House of Lords.

The issue of attribution arose directly before lttause of Lords in thél Jeddacase, where the UK
Secretary of State for Defence reliedBehramito argue that the detention of Al-Jedda in Balsaa,
should be ‘attributable to the UN and thus [it ddobe held] outside the scope of the ECHRIn
rejecting that position, the House of Lords priryarelied on the substantial differences between th
MNF in Irag and KFOR in Kosovo in order to reach trerdict that the UN was not responsible for Al
Jedda’s detention. Nevertheless, its judgment amtalements that call into question the ECtHR
approach of attributing conduct only to a stateialy to the UN, and not to both of them when the
circumstances so require. As has been stated kh€esshvili, the House of Lords would have been
more convincing by “delving further into the reasoning of the Epean Court of Human Rights” in
order to acknowledge “the deeper problems inhérettite reasoning of the European Codiftt.”

& HRC, General Comment 31, HRI/GEN/1/Rev.9 (Vol 1) 248 kay 2008), para. 10: "This principle (of extraiterial

application of the ICCPR) also applies to those withm power or effective control of the forces ddtate Party acting

outside its territory, regardless of the circumstanin which such power or effective control watoted, such as forces
constituting a national contingent of a State Paggigned to an international peace-keeping orepeaforcement

operation."

" sari, A., ‘Jurisdiction and International Respoilgipin Peace Support Operations: TBehramiandSaramatiCases’, 8

Human Rights Law Revief2008) 151.

Milanovic, M., Norm Conflict in International LawwWhither Human Rights?, iDuke Journal of Comparative &
International Law 20 (2009) 69.

R. (Al-Jedda). Secretary of State for Defend2007]UKHL 58, at 24.

Messineo, Francesco, The House of Lords in Al-dealdd Public International Law: Attribution of Comduo UN-
Authorized Forces and the Power of the Security €ibua Displace Human Rights, in 9€etherlands International
Law Review(2009) 35.

Orakhelashvili, A., R (on the Application of Al-Xm) (FC) v. Secretary of State for Defence. [200KHU 58, 102
A.J.I.L (2008) at 340-341.
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3.7.  Denial of Extraterritorial Effect of Human Rights (Treaties)

A separate challenge to the applicability of hunmeyits in the counter-terrorism context is the
argument that human rights obligations are tefdtdn scope, limited to a state’s own territoryevh

it exercises full jurisdictiod? For example, governments may establish detengmires abroad and
argue that constitutional guarantees do not appéyet As human rights treaties are said to be
territorial in scope, they would also not apply.eféfore, detention without court review would be
lawful'.

While this argument has some support in the wordingrticle 2(1) ICCPR® consistent practice by
the HRC demonstrates that a state must comply thithCovenant wherever it factually exercises
powers that affect the enjoyment of the rights eénsl in the ICCPR! Thus, even if that provision
were to be taken as excluding the obligation tgidkate’ for other countries or for their populatf5
this cannot form a justification to engage extnat@nally in outright human rights violations suels
arbitrary detention, torture, or other cruel, infaumor degrading treatmefit.

Some human rights treaties include a referencqurisdiction’ when addressing the relationship
between an individual as the beneficiary of a humght, and a state as the corresponding duty-
beare?® This concept relates to the degree of control esponsibility the state has over the
circumstances that affect the enjoyment of humgintsiby the individual in questidnThere may be
differences of opinion, even disputes or confusamio what level of control is required in order t
bring a person within the ‘jurisdiction’ of a statethe meaning of those human rights treatiesubat
the term jurisdiction, and whether the same apprehould be extended to human rights treaties that
do not even mention that term. Some authors mayasipe that jurisdiction is primarily territoriad i
nature and that a state must be in effective cbofra territory in order to be held accountable fo

" Besides the US (cbuprg) Israel often invokes this argument, see for ims¢aConcluding Observations of the Human

Rights Committee: IsraelCCPR/CO/78/ISR (Aug. 21, 2003), at para. 11. Seergéyp Dennis, M., Application of
Human Rights Treaties Extraterritorially in TimesArimed Conflict and Military Occupation, in 989.J.1.L (2005) 119;

Wilde, R. Legal “Black Hole"? Extraterritorial Sta#etion and International Treaty Law on Civil and foal Rights, in

26 Mich.J.Int.L (2005) 739.

ICCPR, Art 2(1) provides: ‘Each State Party to thespnt Covenant undertakes to respect and to emsalldrtdividuals
within its territory and subject to its jurisdictighe rights recognized in the present Covenant...’

8 see, egl.opez Burgos v UruguafCPR/C/13/D/52/1979 (29 July 1988ueye et al v FranceCCPR/C/35/D/196/1985
(6 April 1989); HRC, Concluding observations: Isra€lCPR/C/79/Add.93 (18 August 1998); HRC, Concluding
observations: Israel, CCPR/CO/78/ISR (21 August 2088¢C, General Comment 31, HRI/GEN/1/Rev.9 (Vol 1) 243
(27 May 2008), para 10.

This was the expression used in 1950 by the Ufeseptative, Mrs Eleanor Roosevelt, in the draftihthe ICCPR. See
Third Periodic Report of the US to the HRC, CCPR/C/USR8BNovember 2005), annex |.

Report of the Special Rapporteur on human rights eodnter-terrorism on a mission to the United State
A/HRC/6/17/Add.3 (22 November 2007), at para 8. Sse @errone, who identifies a trend toward recogwjziarying
levels of extra-territorial human rights obligatsorfln particular, it may be that negative obligas apply whenever a
state acts extraterritorially (at least with regpéx intentional human rights violations, as opmbde indirect
consequences), but that the degree of positivegyatiins will be dependent upon the type and degfesontrol (or
power or authority) exercised by the state.” CerraneJurisdiction and Power: The Intersection afrtdn Rights Law
& The Law of non-international armed conflict in extraterritorial context, 4r.L.Rev (2007) at 75.

See, e.g., ECHR article 1, CCPR article 2 (1), CATclaxt? (1). The issue has become particularly reieand
difficult) under the ECHR where some of the most am@nt cases arBankovié and Others v. Belgium and 16 other
Contracting StategApplication no. 52207/99) denying extraterritbrigoplicability andllascu and Others v. Moldova
and RussiaApplication no. 48787/99) allowing it. The curtBnpending casé\l-Saadoon and Mufdhi v. the United
Kingdom(Application no. 61498/08Yeclared admissible on 30 June 2009, may comeolida more clarity as to the
extraterritorial scope of the ECHR.

80

82

83

84

8 see, Scheinin, M., ‘Extraterritorial Effect of theternational Covenant on Civil and Political Righis’: Fons Coomans

and Menno T. Kamminga (edgxtraterritorial Application of Human Rights Trea§ Intersentia, 2004, pp. 73-81.
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human rights violations within it. Others may applyess demanding test for ‘jurisdiction’, focusing
on the actual control a state has over the corabxiucumstances that affect the position of the
individual and result in a violation of his or heghts®®

In its General Comment No. 31, the Human Rights @dtee encapsulated its consistent practice of
holding states accountable for human rights vioreticommitted abroad in the phrase: 'States Parties
are required by article 2, paragraph 1, to resprdtto ensure the Covenant rights to all persors wh
may be within their territory and to all persondjsat to their jurisdictior?” This position, which
represents a dynamic interpretation of the treatwipion, raises the question of the interpretive
authority of independent expert bodies establigdhetiuman rights treaties. The issue is whether the
practice by a human rights court or other monigitody established by the treaty for the purpose of
interpreting its provisions constitutes 'subsequeattice’ in the meaning of the VCEYWhen no
states have explicitly objected to an interpretatiorived at by a human rights court or treaty hody
this practice, which usually reflects the activaqtice of at least some states, is through acaniesc

by other states transformed into “subsequent meati the application of the treaty which estaldsh
the agreement of the parties regarding its intéafiom” (VCLT article 31 (3) (b)§?

Independently of this issue of treaty interpretatithe argument that human rights obligations are
territorial in nature has no bearing on human gghtaties that lack a clause referring to teryitr
jurisdiction, and even more importantly, on custoyriaternational law norms. There is no basis for a
contention that customary norms of human rights Vesuld not be binding upon a state when it
operates through its agents outside its own teyrito

3.8. Reservationsto Treaties

Reservations only apply to treaty law, and onlyaa®chnique to limit a state’s obligations before
being already bound by a treaty. The Vienna Coneentn the Law of Treaties (VCLT) defines a
reservation as a unilateral statement, howeversplrar named, made by a state, when signing,
ratifying, accepting, approving or acceding toeaty, whereby it purports to exclude or to modifg t
legal effect of certain provisions of the treatytheir application to that staté Article 19 of the
VCLT spells out the main rule of the permissibilitireservations, under a set of conditions:

A State may, when signing, ratifying, acceptingpraping or acceding to a treaty, formulate a
reservation unless:

(a) the reservation is prohibited by the treaty;

(b) the treaty provides that only specified resgoves, which do not include the reservation in
question, may be made; or

(c) in cases not failing under subparagraphs (d) (& the reservation is incompatible with the
object and purpose of the treaty.

8 see the contributions in Fons Coomans and Meni@imnminga (eds) stiprafootnote 85).

HRC, General Comment 31, HRI/GEN/1/Rev.9 (Vol 1) 223 {ay 2008) at para. 10. Compare with the wordifig o
ICCPR art. 2 (1), quoted in footnote 80.

See, Villiger éuprafootnote 28), at 429-432, Gardiner, R.Kreaty Interpretation Oxford University Press 2008, at
225-249; Linderfalk, U.On The Interpretation of Treaties - The Modern In&tional Law as Expressed in the 1969
Vienna Convention on the Law of Treati8pringer Netherlands, 2007, at 165-181.

87

88

89 gee, for instanceFinal Report on the Impact of Findings of the Uditdlations Human Rights Treaty Bodies
International Law Association, Committee on HumagHh® Law and Practice (2004), at para. 20.

% VCLT article 2 (1) (d).
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Under the VCLT rules reservations cannot be entaftat already becoming a party to the tréaty.
However, in international law there is an ongoingcdssion of so-called late reservations, i.e. the
possibility of a state that already is a party he treaty to modify its commitment afterwards.
Technically, such late reservations do not fall emthe definition of reservations in Article 2 of
VCLT, and do not meet the conditions of Article Those authors who for pragmatic reasons have
defended the permissibility of an institution ofelaeservations, emphasize that they could only be
allowed with the consent of all other parties te theaty. Hence, a late reservation could not be
unilateral in nature and could be blocked by alsimipjection. Due to their controversial nature and
their not being genuinely unilateral, late resaora are not discussed further in this paper.
Nevertheless, it needs to be mentioned that ne bt sought to enter a late reservation to anyghum
rights treaty with reference to terrorism.

The VCLT rules that allow for timely unilateral ersations to multilateral treaties under the
conditions of Article 19, aim at facilitating wide®ad participation in treaties. In the case of &anm

rights treaties this, however, may be achievedhateixpense of the integrity of treaties. For exampl
when the United States ratified the ICCPR in 198filed five reservations (including on articles 6
and 7), five understandings and three declarations

As reflected in VCLT Article 19, international lgevohibits reservations that are contrary to thecj
and purpose of a treaty.Some human rights treaties prohibit all reservesjo while some others
further limit the scope of permissible reservatidhiduman Rights Committee General Comment No.
24 includes two fundamental elements of a humahtgigpproach to reservations that are at least
seemingly in tension with the VCLT rules: (a) ThREl considers that the Committee itself, and not
only the states parties to the ICCPR, hasctirapetenceo address the permissibility of reservations
made under the treaty in questfdn(b) The usual (but not automatic) consequence rof a
impermissible reservation will be isgverability i.e., the possibility of considering a state gmdy to

the ICCPR without the benefit of its impermissit#servatior?® This latter element is absent from the
text of the Vienna Convention on the Law of TresfeAs to the former element, the VCLT regime is

o1 Exceptionally, a state may try to circumvent thie by first denouncing a treaty and then re-aicepdith a reservation.

The permissibility of such a measure will dependvdrether the treaty in question allows for denutimmand on
whether the new reservation will be interpreteduto counter to the object and purpose of the traaftyile some human
rights treaties explicitly allow for withdrawal thtakes effect after a specified period of trapsitithe two Covenants of
1996 (ICESCR and ICCPR) do not include such clausehavel been interpreted as not being subject to démtion.
See, U.N. Doc . CCPR/C/21/Rev.1/Add.8/Rev.1 (1997), HuRights Committee General Comment No. 26.

For a full discussion, see Bates, E., Avoiding leddigations created by human rights treaties|.671..Q (2008) at 769-
779.

See generally: Stewart, D.P., U.S. Ratificatiorthef Covenant on Civil and Political Rights: The Sigaifice of the
Reservations. Understandings and Declarationsdutdan Rights L.JX1993) 77.

For a general discussion about reservations sedgwRd, C., Universality or Integrity? Some Reflectso on
Reservations to General Multilateral Treaties, B¥.l.L. (1993) 245; Sucharipa-Behrmann, L., The Legal Effefc
Reservations to Multilateral TreatiesAlistr. Rev. Int'& Eur. L. (1996) 1Klabbers, J., Accepting the Unacceptable? A
New Nordic Approach to Multilateral Treaties, 6D(®@)N.J.I.L. 179.

% See, e.g., Optional Protocol to the CEDAW, article

96 See, ECHR article 57. See further: Gardner, J.P,k@hih. (eds). Human Rights as General Norms and a State's Right
to Opt out: Reservations and Objections to HumaghRi TreatiesBritish Institute of International and Comparative
Law, 1997 Goodman, R., Human Rights Treaties, Invalid Resemsafi@and State Consent 26J.1.L. (2002) 531,
Baratta,R. Should Invalid Reservations to Human Rigmtsties Be Disregarded? ELJ.I.L. (2000) 413Lijnzaad, L.,
Reservations to UN-human rights treaties: ratifglanin?, Martinus Nijhoff Publishers, 1995

See UN Doc. CCPR/C/21/Rev.1/Add.6, Human Rights Coraaitteneral Comment No. 24, para. 18.
Idem.

92
93

94

97
98
9 see Scheinin, M., Reservations by states unddntemational Covenant on Civil and Political Righteldts Optional
Protocols, and the practice of the Human Rights Cdtaiin Ziemele, |.Reservations to Human Rights Treaties and
the Vienna Convention Regime, Martinus Nijhoff Ratgdis, 2004pp. 41-58.
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based on objections by other states in respeatssrvations but is silent as to the consequences of
impermissible reservations.

Somewhat surprisingly, no reservations have beggreshto human rights treaties with reference to
terrorism'® This covers not only the ICCPR and the Converdigainst Torture (CAT), but also other
UN human rights treaties, as well as the main regilluman rights treaties, namely the European
Convention on Human Rights (ECHR), the Inter-AmanicConvention on Human Rights (IACHR)
and the African Charter on Human and Peoples' RigkitCHPR).

However, against the background of t@bahal ruling by the European Court of Human Rights,
British Prime Minister Tony Blaif* suggested in 2003 that the UK might denounce thevéntion
and then re-accede to it with a new reservatioesgmmably to Article 3)°* Such a denunciation
strategy could be deemed as incompatible with thjeco and purpose of the ECHR and the new
reservation therefore held impermissible under V@ficle 19%

Some of the existing reservations under human gigtgaties may be applicable and relevant in
respect of counter-terrorism measures, albeit ngtnally formulated with reference to terrorism. A
rough estimate of the potential scope of resermatio human rights treaties in the counter-temoris
context could be made on the basis of analyticaitshcompiled in 2002 by Francoise Hampson in a
study for the United Natiori§? On the basis of updated UN and other electrortiabdeses referred to
earlier, the number of states that had reservatiadsr the ICCPR in February 2010 was:

« 4 states under article 9 (liberty)

« 7 states under article 12 (movement)

« 27 states under article 14 (fair trial)

« 1 state under article 17 (privacy)

« 10 states under article 19 (freedom of expression)

« 6 states under article 21 (freedom of assembly)

« 9 states under article 22 (freedom of association)

Judging by the text of these reservations, onlyaadful would appear to have any relevance for

counter-terrorism measures. On the basis of theoasitassessment, it appears that only in respect o
the right to a fair trial (ICCPR article 14) mayseevations in practice have a real function as a

190 This conclusion is based on the RATIF databasehat Netherlands Institute of Human Rights (SIM), see

http://sim.law.uu.nl/sim/library/RATIF.nsf. The sanresult is confirmed by databases maintained leyréspective
intergovernmental organizations, see http://treatieorg, http://www.oas.org/juridico/english/Sig&2.html and
http://conventions.coe.int/.

191 On the UK Government's opposition @hahal more generally see Lester, A., Beattie, K., RisKigture, 6 (2005)

E.H.R.L.R565.

See sources quoted in Batesyfra footnote 92) at footnote 105: The Guardian, ‘Blaarning on rights treaty’, 27
January 2003 and The Times, ‘Asylum fears force dnunights rethink’, 27 January 2003. There werg@mporaneous
newspaper reports that the government had takah delyice on withdrawing from the Convention Relatinghe Status
of Refugees (1951) 189 UNTS 137, see The Guardyany tan’t quit treaties, Blair warned,’ 6 Februaf03.

103 See, HRC admissibility decision Rawle Kennedy v Trinidad and Tobag@€ommunication No 845/1999), UN Doc
CCPRI/C/67/D/845/1999 (2 November 1999). The HRC declanpérmissible and severable a reservation enteyed b
the state after it had first denounced the Optiéhratocol to the ICCPR that allows for individual cdaipts, and then
re-acceded to the same instrument with a reservatioluding persons sentenced to death from thgesobthe right of
individual complaint. See, also Batesufra footnote 92) at 766.

102

104 Reservations to human rights treaties,Working pgpeparatory to the submission of the expanded wgrkaper by
Francoise Hampson submitted in accordance with tBeb-Commission decision 2002/17, UN Doc.
E/CN.4/Sub.2/2002/34 (8 August 2002).
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legitimate form of unilateral exceptions to humaghts when countering terrorism. The clearest cases
would be reservations by Bangladesh and Veneziwh geek to allow for trialén absentia a
reservation by Malta that leaves room for a reveskthe burden of proof in some criminal casesl an

a reservation by Denmark stating that the obligatm provide for a right of appeal under ICCPR
article 14 (5) is not binding upon the country. ®owther states, such as France, Monaco, the
Netherlands and Trinidad & Tobago have more nay@mdfted reservations under the last-mentioned
provision. Notably, no reservations to the rightiberty (article 9), freedom of movement (artidl2),

the right to privacy (article 17) or freedom of eagsion (article 19) have been formulated in a way
that would clearly have a bearing upon counteletesm powers.

Under regional human rights treaties, reservatibas come closest to addressing counter-terrorism
measures are Venezuela's reservation under the RA&d Malta's reservation under the ECHR, both
corresponding to their reservations under the ICCR&1ce, an assessment under regional human
rights treaties confirms the conclusion that ifer@ations are at all used to justify counter-tesmr
measures, that would be quite exceptional anderdiatcertain dimensions of fair trial.

3.9.  Persistent Objection to Custom

Persistent objection is a technique through whichate dissociates itself from an emerging norm of
customary international laW? By systematically opposing the adoption of deciars or resolutions

or other texts that signal a normative commitment would support the emergence or existence of a
binding legal norm with certain substantive contentsstate seeks to avoid becoming bound by the
customary norm that otherwise can be inferred filoencombination of wide-spread state practice and
opinio juris, the expressed intention of states to take ondbaanormative obligation. A persistent
objector cannot, however, evade being bound by siarfjus cogensature’® In issues directly or
indirectly related to the fight against terrorisinwould primarily be Israel and the United Stattieat
potentially could argue that their unilateral exoaps to human rights treaties are accompanied by
persistent objection to the emergence of correspgmibrms of customary international 18%.Such
claims are however weakened by the burden of argtatien that must be required from the objector,
198 and the overlap of objections by Israel and thé W&h norms ofjus cogenstatus that in any case
are not subject to legitimate objection. Hence,rtbigon of persistent objector to customary norrs o
international law appears to have lost its releeanc

1% See in general: Stein, T., Approach of the Diffe®rummer: The Principle of the Persistent Objeatolnternational
Law, 26 Harv. Intl. L. J. (1985) 457; Elias, O., Some Remarks on the Pensishbjector Rule in Customary
International Law @enning L.J.(1991) 37; Loschin, L. The Persistent Objector @udtomary Human Rights Law: A
Proposed Analytical Framework, 2. C. Davis J. Int'l L. & Pol'y(1996) 147; Brownlie, lanPrinciples of Public
International Law Oxford University Press 2003, at 11.

106 Lau, H., Rethinking the persistent objector doetrin international human rights law,Ghi. J. Int’l L. (2005) at 498
(arguing in general that the doctrine's applicabghould be restricted in a human rights context).

107 Hampson, F., Is Human Rights Law of Any Relevamc®ilitary Operations in Afghanistan85 Int'l L. Stud. Ser. US

Naval War Col.2009 at 491 (arguing that the fact that neither Wt nor Israel entered a reservation or interfiveta
declaration calls into question the persistencauch objections).

108 Loschin, éuprafootnote 105) at 172.
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3.10. Derogation during Times of Emergency

3.10.1. Derogation in the proper sense under cef@inan rights treaties

Derogation is perhaps the most far-reaching ofprenissible techniques for unilateral modification
of a state’s human rights obligatiof{8.It is available under certain human rights treatiad only
when certain very specific circumstances make [tassible for a state to comply with all of its tyea
obligations''® In short, there has to exist an emergency whichtrtueaten the life of the natioH,
and a state of emergency must be officially procta’** Consequently, a state may officially
proclaim a state of emergency and introduce mesasina derogate from certain human rigfts.
Even then, the principles of necessity and propoality impose on the state an obligation to kéwep t
derogation from its human rights obligations toiaimum, and the obligation of notification requires
that the state specifies in what respects it sd¢ekderogate from the treaty in question. Any
derogations must remain within the exigencies efdituation.

There are derogation clauses in the ICCPR (ardipl¢he ECHR (article 15) and the IACHR (article
27). The AfrCHPR does not contain a derogation s#auand neither does the CAT. Non-
discrimination treaties, treaties on the humantsigif a specific category of persons, or treaties o
economic and social rights normally do not incladeerogation clause! The Convention on the
Rights of Persons with Disabilities includes a sleclause on the obligation to comply with the
convention also during emergenct&sUnder those human rights treaties that not contain a
derogations clause, such as the African ConverfiorHuman and People’s Right$ states must
even in times of emergency keep themselves withénftamework of limitations permissible under
the treaty.

The existence of an emergency which threatensifin@fl the nation has been labelled the “primary
criterion for validation of derogations;” although there currently still does not exist aacicut

199 See for instance Hartman, J., Derogation from hurights treaties in public emergencies,t2av. Int. L.J.(1981) 1 at
2 (calling it an “uneasy compromise between theqution of the individual rights and the protectmfimational needs in
crisis”).

Higgins, R., Derogations under Human Rights Treati8®British Yearbook of International 1a{d976) 281; Hartman,
(suprafootnote 109).

110

M1 Article 27(1) ACHR on the other hand talks abouinze of ‘'war, public danger, or other emergency theeatens the
independence or security of a State Party'.

12 Seein general Ramraj, V., (e@nergencies and the limits of legaliambridge University Press, 2008.

113 see chapter 5. For instance: International Comanssf Jurists, States of Emergency: Their ImpacHoman Rights,

1983. Neuman, G., Comment, Counter-terrorist oparatimd the rule of law, 15.J.1.L (2004) at 1026-1029.

114 See, however, article 30 of the European Sociaftt€hand article F of the Revised European Socialt€ha

115 Article 11: “States Parties shall take, in accoxdawith their obligations under international lamgluding international

humanitarian law and international human rights, lall necessary measures to ensure the protectidnsafety of
persons with disabilities in situations of riskecliding situations of armed conflict, humanitariemergencies and the
occurrence of natural disasters.”

116 Murray, R.,The African Commission on Human and Peoples’ Rights International LaywOxford University Press,

2000, at 123 (arguing that the absence of a déavgelause has provided States with uncheckedetisor by “failing to
set any standards at all, allowing States to ati@splease.”)

117 Mokhtar, A., Human rights obligations v. derogaso article 15 of the European convention on humgints, 8 The
International Journal of Human Righ¢(2004) at 67.
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definition which encapsulates all possible situziavhich might fall under this bannef. Major
terrorist attacks, or another situation in whickegorist organization manages to destabilize gubli
order in a country, may for a limited time condgta threat to ‘the life of the nation’ in the mewan

of the derogation clauses contained in many hurigitsrtreaties™® For instance, declaring a curfew
for a city, introducing checkpoints on major roadsstrictions on mass demonstrations, closer
inspection of postal packages, and even restritimn the right to liberty’?® may, within the
exigencies of the situation, constitute lawful dgions in respect of the normal scope of freeddm o
movement, the right to peaceful assembly, anditie to privacy as guaranteed by the International
Covenant on Civil and Political Rights (ICCPR). Amyf these measures, however, must be
demonstrated to be necessary and proportionateeircdncrete circumstances and hence within the

exigencies of the situation.

As early as in 1981, Hartman observed that treatyarss "have failed to formulate a precise and
consistent standard of review of derogation claitfisMost recently, the European Court of Human
Rights has stated that while its assessment afahessity and proportionality of a derogation measu
was primarily based on “those facts which were kmat the time of the derogation”, it was not
precluded from having regard to information whichbsequently came to light to assess the
derogatiort?? While this pronouncement might be understandablespect of the factual elements of
the A and Othersase'?® this statement could give certain states an exitupsestify a prolonged state
of emergency — which would give an appearance ofmalry to an extraordinary measure. This
cannot be the purpose of an emergency measurehwist be temporary by definition, the aim
being exactly the restoration of normalcy, inclggthe full protection of human rights. In respett o
the risk that in a post-9/11 world terrorism becembe justification for a permanent state of
emergency, Mokhtar notes: “one of the most comne@sans for a prolonged state of emergency is
terrorism. Terrorism, however, has become a chariagtit of modern society, and countries such as
the UK and Turkey should cope with this throughmai legislation.*** Or, in other words, “If the
emergency develops in stages of varying intensity,measures during each phase should likewise
vary."?®

The Human Rights Committee’s view on derogatiowslified into its General Comment No. 29, is
clear and robust, emphasizing that measures dargdadm the provisions of the ICCPR must be of

18 See also Gross, O., Once More Unto the Breach”:Siis¢emic Failure of Applying the European Conventia Human

Rights to Entrenched Emergencies,Y28e J. Int'l L(1998) 437 (arguing that it is impossible to entat® an exhaustive
list of eventualities that might threaten the comdid existence of nations).

119 See for instanca and others v. the United Kingdogapplication no. 3455/05), ECtHR Judgment, 18 Felyr2009,
par. 177 saying: “Although when the derogation wesle no al'Qaeda attack had taken place withitetiniory of the
United Kingdom, the Court does not consider thatrthtonal authorities can be criticized, in thehtigf the evidence
available to them at the time, for fearing thathsam attack was ‘imminent’, in that an atrocity mhige committed
without warning at any time. The requirement of iimemce cannot be interpreted so narrowly as toireguState to
wait for disaster to strike before taking meastioedeal with it.” See, in general, Burchill, R., Wheéoes an Emergency
Threaten the Life of the Nation - Derogations frblmman Rights Obligations and the War on Internatidearorism, 8
Y.B. N.Z. Jurig2005) 99.

120 Cassel, D., Pretrial and Preventive Detention afp8ated Terrorists: Options and Constraints Underrational Law,
98 Journal of Criminal Law & Criminology2008) 811 (arguing that if preventive detentidriesrorist is to be allowed
at all in the U.S., such detention can only be ppgech by formal derogation in time of national egemcy); Hickman,
T., Between Human Rights and the Rule of Law: Ind&fibietention and the Derogation Model of Constinaism, 68
Mod. L. Re(2005) 655.

121 Hartman guprafootnote 109) at 2.

122 A and Othergsuprafootnote 119) at para. 177.

123 \While the UK derogated from the ECHR in 2001, thedi@an bombings only took place in 2005.
124 Mokhtar, Suprafootnote 117) at 79.

125 Hartman, $uprafootnote 109) at 17.
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“an exceptional and temporary nature”. In contrdst, European Court of Human Rights has never
explicitly incorporated the requirement that thecegency be temporary, “although the question of the
proportionality of the response may be linked te turation of the emergenc}® In its General
Comment No. 29 on states of emergency, the HumghtRCommittee also explained that the power
of a state to derogate from some provisions of IDEPR does not entail a power to suspend
completely the application of these provisions. ¢¢grderogations should be seen as a particular form
of restrictions upon human rights rather than a# temporary circumvention.

In actual state practice, derogations from humgintsitreaties with the explicit or implicit justiition

of terrorism amounting to a threat to the life loé thation have appeared. While the number of states
that at any given time have derogated from the IRE& from the ECHR or the IACHR) with a
reference to terrorism would be low, some of thelatations of emergency have been in effect for
very long periods of time. However, in most caseslatations of a state of emergency with a
reference to terrorism were either originally desthfor a short period of time, or were officially
withdrawn.

Over the almost 35 years since the entry into fofcéhe ICCPR in 1976, fewer than ten states have
introduced a state of emergency with explicit refiee to acts of or the threat of terrori$iin some
other cases the declaration of emergency is retatedhat the state perceives of as terrorism, aljho
the word is not used in the official notification the United Nation¥® Officially, two states are
currently derogating from the ICCPR for reasong tietate to terrorism. Israel maintains a state of
emergency since May 1948, and in October 1991ed fa notification that it derogates from article 9
ICCPR.*° After Nepal was subject to “terrorist attacks mtrated by the Maoists in various districts,
killing several security and civilian personnel atthcking the government installations”, it deetha
state of emergency on 26 November 2001 and hasfiledt a notification of withdrawing its
derogations.

The United Kingdom derogated for eight years (12984) from ICCPR articles 9, 10 (2), 10 (3), 12
(), 14, 17, 19 (2), 21 and 22 with reference to

“campaigns of organised terrorism related to Narth&ish affairs which have manifested
themselves in activities which have included muraggtempted murder, maiming, intimidation
and violent civil disturbances and in bombing ainé-faising which have resulted in death, injury
and widespread destruction of property.”

In 1988-2001, the UK again derogated from articleith reference to "terrorism connected with the
affairs of Northern Ireland". After 9/11, from 18Bember 2001 until 14 March 2005 the UK again
derogated from ICCPR article 9, this time with refee to international terrorism. During the same
period of time it was the only European state tagate from article 5 ECHR. Notably, the UK is the
only country in the world that has resorted to fafmerogation from human rights treaties to make

126 A and Others vs UK(suprafootnote 119) para. 178. The paragraph continiretetd, the cases cited above, relating to
the security situation in Northern Ireland, demaatst that it is possible for a “public emergencythin the meaning of
Article 15 to continue for many years. The Court ot consider that derogating measures put inepiacthe
immediate aftermath of the al'Qaeda attacks inUhéed States of America, and reviewed on an anhasis by
Parliament, can be said to be invalid on the grotired they were not “temporary”.” For an earlieitique of the
deferential judicial attitude towards states' resmthe derogation power see Gross, O., Ni AolginfFrom Discretion to
Scrutiny: Revisiting the Application of the Margifi Appreciation Doctrine in the Context of Article D5 the European
Convention on Human Rights, 2Riman Rights Quarterl{2001) 625.

121 Azerbaijan, Chile, Colombia, El Salvador, Israel,pble Peru, the Russian Federation and the UnitedydGm
(http://treaties.un.org).

128 Algeria and Peru.

129 gee Quigley, J., Israel's Forty-Five Year Emergerge there Limits to Derogations from Human Rigktkligations?

15Mich. J. Int'l L. (1994) 491.
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room for its unilateral exceptions to human rightsaties because of the threat of international
terrorism. In contrast, the United States has teddp a number of other arguments or constructions
but not the formal mechanism of derogation.

The vagueness of the state of emergency concapts@s potential dangers for humanr rights, partly
because of the wide margin of appreciation the peaa Court of Human Rights de factogranting

to states in determining whether a situation amotatan emergency’ These dangers have been
countered by treaty organs through scrutinizingentbe necessity and proportionality requirements a
derogation is subject to. Such a proportionalit@lgsis is in any case “a more disciplined and
demanding process than open-ended balancing akragid security" because it addresses whether
deviations from human rights will actually increasurity and whether less drastic measures can be
used to prevent terrorisht.

Both the ECHR and the ICCPR require derogation measnot to be inconsistent with the state's
other obligations under international law, suchtlas norms of international humanitarian law,
applicable during armed conflidn general this consistency requirement enhanceptbtection of

the individual’s rights during states of emergefityand makes clear that the power to derogate does
not extend to customary human rights law, stilslaerms ofus cogensimportantly, the principle of
consistency is an important tool in identifying gombtecting the non-derogable aspects of derogable
human rightg$®

Non-derogable rights are sometimes referred tobaslate human rights, although the same notion
can also be used also of human rights that allawnddimitations. The scope of the two meanings of
the term ‘absolute rights’ is not identical, sinéar, instance, the prohibition against torture @n
derogable and allows for no limitatioh,while the freedom of thought, conscience and iaig
leaves room for limitations in the field of manifasons of the right but nevertheless is non-debtga

in times of emergency?® whereas the requirement of free and full consentnfiarriage by both
intending spouses allows for no limitations but has been listed as a non-derogable rightAlso
rights that are subject to the possibility of dextign, may contain dimensions that are non-deragabl
for instance because of their overlap wijtls cogensnorms or treaty norms that permit no
derogation®’

130 ¢ is not without reasons that Carl Schmitt famgustgins his worlPolitical Theologywith the sentence: “Sovereign is
he who decides on the exception.” Schmitt, Rhlitical Theology: Four chapters on the conceptsofereignty MIT
Press, 1985, at 5.

131 Roach, K., Must we trade rights for security? Theice between smart, harsh, or proportionate dgcsirategies in
Canada and Britain, 2Zardozo Law Revie{2006) at 2153.

132 Mokhtar, A., 6uprafootnote 117) at 79:

133 UN Doc CCPR/C/21/Rev.1/Add.11, Human Rights Committeene@@ Comment No. 29. See also Schmid, E., The
Right to a Fair Trial in Times of Terrorism: A Metthdo Identify the Non- Derogable Aspects of Artidé of the
International Covenant on Civil and Political Rightsz0JIL (2009) 29; Olivier, C., Revisiting General Comment 2@
of the United Nations Human Rights Committee: Abait frial rights and derogations in times of puldimergency, 17
Leiden Journal of International La2004) 405.

See, ICCPR articles 7 and 4 (2). See also AddoQvief, N., Does Article 3 of the European Conventon Human
Rights enshrine absolute rights9.1.L (1998) 510.

135 See, ICCPR articles 18 and 4 (2).
136 See, ICCPR article 23 (3).
See, UN Doc CCPR/C/21/Rev.1/Add.11, Human Rights Comejitteneral Comment No. 29.

134

137
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3.10.2. Extensioex analogiao certain persons (terrorists)

Although derogation from certain human rights fiesais a permissible method under international
law for the introduction of unilateral exceptiores tuman rights, those exceptions are not without
limits and controls. Therefore, it is important gismiss any suggestion that the institution of
derogation would support the existence of somedfatnecessity regime in international law, sd tha
an extreme situation could be used as justificatorclearly unlawful methods. The first dimensioin
such unacceptable use of the institution of defogaas a rhetorical tool to legitimize unlawful
measures by way of analogy is the declaration mbtists as enemies of humankirftbétis humani
generiy, against whom even unlawful methods could be .useigrnational law provides for a
framework for lawful measures against real or sosggk terrorists, and bypassing that framework
amounts to a breach of international law.

A paradigmatic example of the relevance of inteamat law in controlling the use of the argument of
hostis humani generis so-called targeted killings. Some states -ligtsrael and the United States -
believe that they can justify the use of lethakt®rgainst terrorists, wherever in the world they a
and whatever they might be doing at the moment when are attacked. As has been convincingly
demonstrated in a study by the International Cotemiof the Red Cross, international humanitarian
law provides many layers of restrictions for the o$lethal force during an armed conflict but ddes
the framework of a battle between two or more omgth armed force$® And when there is no
ongoing armed conflict, human rights law charazesias arbitrary deprivation of life any killing by
agents of the state that does not strictly compth whe framework of rules that govern the use of
firearms in law enforcement, including the requiesinthat it can only be a measure of last réSort.

3.10.3. Necessity defence transformed into a policy

A second error in the extension by way of analoigthe legitimate institution of derogation to jugti
anything in the name of necessity is the broadafishe so-called necessity defence in criminal law.
In many countries, it may constitute a legitimasfetice for a person accused of a crime that the act
corresponding to the definition of a particulanoei was committed out of necessity, as the persdn ha
no lawful option available. The necessity deferee i@sult in a person going unpunished or receiving
mitigated punishment, although the act as suchiremanlawful.

The necessity defence does not transform an unlaefunto a lawful one. Neither can its applicatio
be extended from an individual accused to the defai a state. On the contrary, if the laws of the
state permit an individual perpetrator to go unphed, this may result in the state having a pe@sitiv
obligation to remedy the harm suffered by the oadjivictim of the unlawful act.

In the international discussion of terrorism, tleeessity defence has sometimes been referredato in
effort to justify resorting to measures that othsemvould clearly be prohibited, such as tortureng
terrorism suspect in a ‘ticking bomb' situattéhThe prohibition against torture, however, is an
absolute and non-derogable norm in human rightstié® and a peremptoryu§¢ cogenps norm of
customary international law. Hence, no situationeafergency or 'necessity’ can provide a legal

138 |nternational Committee of the Red Crobterpretive Guidance on the Notion of Direct Papgtion in Hostilities
under International Humanitarian Lav2009.

139 See,McCann and Others v. the United KingdoBCtHR (Grand Chamber) Judgment of 27 September (89p.
18984/91).

140 See, Dershowitz, A.M., The Torture Warrant: A Resmto Professor Strauss, M8w York Law School Law Review
(2004) 275.
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justification for a state allowing or condoning ava single act of torture. Therefore, the Human
Rights Committee pointed out in its concluding oliagons on the third periodic report by Israel
under the ICCPR that there was no defence undeteart of the Covenant to conduct amounting to
torture or cruel, inhuman or degrading treatmegtialy prohibited in non-derogable terms by article
71 This statement was issued in response to a 199Siafe by the Supreme Court of Israel where
the court accepted that the necessity defence @oidd in instances of a 'ticking bomb', and that t
imminence criteria of the defence could be satiségen if the '‘bomb’ was set to explode in a few
days, or even in a few weeks, provided the act e@atain to materialize and that there were no
alternative means of preventingt.

In a report on a 2007 mission to Israel the SpdR@dporteur on human rights and counter-terrorism

supported the assessment by the Human Rights Cteenaitd expressed concern that the use of so-
called moderate physical pressure as part of mgatiron methods applied by the Israeli Security

Agency in a situation characterized by itself ddcking bomb' situation had been elevated into an

institutional policy under which persons were negre prosecuted so that their individual necessity

defence could be heard and addressed by a¢durt.

3.11. Overly Broad Use of Limitations or Restrictions

Since 9/11 it has been argued that the scale andenaf the harms of international terrorism jussf

a revaluation of civil liberties and security; afiét process is best understood in terms of “sigild
new balance between liberty and securtf§'This argument explicitly or implicitly agrees withe
statement that “respecting civil liberties has ofteal costs in the form of reduced securify’Others,
including former United Nations Secretary GeneralfiKAnnan, and the European Parliament,
disagree and emphasize the positive relationshipesa human rights and securif.In a resolution
the European Parliament stressed that the EU &€'doin the principle of freedom”, pointing out tha
“in support of that freedom, security must be patsin accordance with the rule of law and subject t
fundamental rights obligations”. It concluded thae balance between security and freedom must be
seen from this perspectiv&:* Notably, also President Barack Obama distancedéifrfrom the 'new
balance' school in his January 2010 State of therJaddress: "Let's reject the false choice between
protecting our people and upholding our valu&§."

141 Official Records of the General Assemlblifth-eighth session, Supplement No.(Ab8/40), vol. |, chap. IV, para. 18.

142 bublic Committee against Torture in Israel v. That& of Israe(HCJ 5100/94), para. 34.

143 Special Rapporteur on the promotion and protectibrnuman rights and fundamental freedoms while tenimy
terrorism, Report on a mission to Israel includiigits to the Occupied Palestinian Territory (2009 RC/6/17/Add .4,
paras. 17-21.

144 Posner, R., Not a suicide pact: the constitutioa time of national emergency, Oxford Universitg$, 2006. See also
Viscusi, W., Zeckhauser, R., Recollection bias aedcttmbat of terrorism, 33burnal of Legal Studie005) 27.

145 Posner, E., Vermeule, Algerror in the balance: Security, Liberty and theu@ts, Oxford University Press, 2007, at 32.

146 J.N. Doc A/59/2005, Report of the Secretary Gendralarger Freedom: Towards development, secuaity human

rights for all, 21 March 2005 at 140 (saying thiatwould be a mistake to treat human rights as ghothere were a
trade-off to be made between human rights and goals as security and development”). See also ©ol&he Poverty
of Posner's Pragmatism: Balancing Away Liberty A8&r1, 59Stanford Law Revie@2007) 1735.

147 European Parliament resolution of 25 November 2003he Communication from the Commission to the Bean
Parliament and the Council — An area of freedomursigcand justice serving the citizen — Stockholnogramme,
P7_TA-PROV(2009)0090, 25 November 2009 at 7.

148 Remarks by the President in State of the Union @sklr27 January 2018vailable athttp://www.whitehouse.gov/the-
press-office/remarks-president-state-union-address.
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One of the first victims of a balancing approachadvocated for instance by Etziofiijs the right to
privacy. Gross has shown how several states hagaged in "hasty and far-reaching legislative
changes" on the ground that “their checks and bakformulae had been mistaken and had given
excessive weight to the individual’s privacy®.In his 2010 report to the Human Rights Councig th
Special Rapporteur on human rights and countepfiem has addressed the challenge of 'balancing’
and the resulting risk of the erosion of the rightprivacy*** Privacy has not been elevated to the
status of a non-derogable right and can legitingdielsubject to permissible limitations. The questi
therefore, is whether the right to privacy in pautar or human rights in general is just one faator
the process of weighing and balancing, or whetherdn rights law should provide the framework for
balancing, by way of applying the test of permiksibimitations and the requirement of
proportionality in that process.

3.11.1. Efforts to extend balancing to absolutaar-derogable rights

A specific mistake in the use of the balancing pletat as a justification for states departing from
their human rights obligations in the name of siguelates to the extension of '‘balancing’ to &os
human rights that do not allow for restrictions tlvat are non-derogable even in times of emergency.
Some human rights, such as the prohibition ag&ntre or other inhuman treatment and many other
non-derogable rights, have been formulated as ppitadris and do not include a limitation clause.
They do not leave room for any ‘balancing’ withiretr scope of application but call the interpreter
concentrate on defining that scope. Furthermorenedwman rights that as such are subject to
permissible limitations should be understood tdude one or more essential elements that crystalliz
a broader principle into a rule -- or an essemak -- that allows no limitations or ‘balancin@he
identification of such essential elements and #aeedefinition of their scope of application isvalys

a matter of interpretation. However, the need fberpretation should not blur the conclusion that t
essence of any human right bears the characteridtia rule and therefore is not subject to anghéur
balancing. The essential content of any human nighst always be respected within its scope of

application**?

3.11.2. Proper limitations test as the answer

Limitations to human rights are a part of the edasylife of any human society. Most human rights
are not absolute, in the sense that they perntiigésns or limitations that serve a legitimatenaiare
prescribed by the law in a precise and foreseeahlmer, and are both necessary and proportionate in
nature.Permissible limitations may apply in respect oftbboeaty and customary norms of human
rights law. The Universal Declaration of Human Rgjimcludes a clause expressing the permissibility
of, and even the need for, some limitations upamdmnurights=>® Many human rights treaties contain

149 Etzioni, A., Implications of Select New Technolegifor Individual Rights and Public Safety, BHarvard Journal of

Law & Technology2002) 1.

Gross, E., Struggle of a Democracy against Tesmor Protection of Human Rights: The Right to Privaeysus the
National Interest - the Proper Balance,Gatnell Int'l L.J.(2004) at 63. See also De Hert, Paul J.A., BalanSecurity
and Liberty within the European Human Rights Frant&w@ Critical Reading of the Court's Case Law in thght of

Surveillance and Criminal Law Enforcement Strategisr 9/11, Utrecht Law Revie2005) 68.

151 Report of the Special Rapporteur on human rightscandter-terrorism, A/IHRC/13/37.

150

152 For elaboration of this line of argument, see 8theM., Terrorism and the Pull of 'Balancing'tire Name of Security',
in Martin Scheinin et allLaw and Security - Facing the Dilemm&%)I Working Papers Law 2009/11 pp. 55-63.

133 UDHR article 29 (2): "... everyone shall be subjeatyoto such limitations as are determined by lawelgofor the

purpose of securing due recognition and respecttier rights and freedoms of others and of meethmg just
requirements of morality, public order and the geheelfare in a democratic society.”
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detailed clauses that, for instance, provide fdraestive lists of what aims are regarded as legtgém
for the purpose of restricting a particular rightSome human rights treaties are vaguer in their
formulations of the conditions for permissible liations!*® The permissibility of limitations to
human rights is one of the most important, andafribe most disputed, issues of interpretation iwith
human rights law. In order to comply in good faittth its human rights obligations, a state must see
to it that any limitation upon a human rights mgghain the exception and must respect the main rule

that is enshrined in the treaty or customary lawmthat protects the right in questitf.

In the above-mentioned report to the Human RighasnCil by the Special Rapporteur on human
rights and counter-terrorism, an effort is madelémonstrate that even the right to privacy can, and
should, be subject to an analytically rigorous tations test. Restrictions are permissible within
human rights law itself, and they must give duerdton to the legitimate interest of public seguiit

the fight against terrorism. Nevertheless, any mmeasestricting the right to privacy should be
assessed for its permissibility, through a stefsteyp process consisting afiter alia, the following
conditions:

(a) The essence of a human right is not subjerdivictions.
(b) Any restrictions must be provided by the law.
(c) Restrictions must be necessary in a democsatiety.

(d) Any discretion exercised when implementing tlstrictions must not be unfettered. The deeper
the intrusion, the stronger is the need for judii@aiew.

(e) For a restriction to be permissible, it is aobugh that it serves one of the enumerated legfidm
aims; it must be necessary for reaching the legignaim.

(f) Restrictive measures must conform to the pplecof proportionality; they must be appropriate to
achieve their protective function; they must bel&est intrusive instrument amongst those which
might achieve the desired result; and they mugirbportionate to the interest to be protected.

(g9) Any restrictions must be consistent with otheman rights.157

3.12.  Withdrawal from Human Rights Treaties

At least in the political discourse, one more apii® often referred to when a state feel constchine
their human rights obligations in their fight aggtiterrorism and wish to take unilateral measuoes t
become exempt from them: withdrawal from human tegheaties™® At the outset, it needs to be
emphasized that even this drastic measure prodiroéed results in terms of substantive legal
obligations, due to the high degree of overlap ketwhuman rights treaties and norms of customary
international law. Furthermore, many of the humaghts norms that a state may experience as
uncomfortable constraints, may be jafs cogensnature and hence peremptory for all states,
irrespective of whether they are parties to humghts treaties or seek to object to norms of
customary law. For instance, this would be the das¢he prohibition against torture, including its

154 See, ECHR arts. 8-11 as a prime example.

15 The African Charter on Human and Peoples’ Rightdaina so-called 'clawback clauses’ that insteadleffning the

conditions for permissible limitations appear tbjset the scope of a human right to what is allowader domestic law.
See, for instance article 10 (1): "Every individdlall have the right to free association provitteat he abides by the
law.”

%6 0Or, as the Human Rights Committee formulated itGseral Comment No. 27: "States should always beeguby the

principle that the restrictions must not impair thesence of the right...; the relation between rayhd restriction,
between norm and exception, must not be reveréfd. Doc. CCPR/C/21/Rev.1/Add.9, para. 13.

A/HRC/13/37 guprafootnote 151), para. 17.

18 Eor a number of situations where such discussimnemerged in individual countries, see Bateprafootnote 92), pp.
757-761.
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dimension ofon-refoulementi.e. the prohibition against sending a persoanother country under a
foreseeable real risk of torture there.

That said, many human rights treatae subject to unilateral withdrawal as a matter ehaty law.
Regional human rights treaties, such as the ECHIRthe IACHR®® contain explicit withdrawal
clauses allowing for denunciation and regulating tonsequences of such withdrawal. The same is
true for some (but not all) of the specialized ©ditNations human rights treatf8&The effect of a
state's unilateral withdrawal from a human rightsty that allows for it, would be (a) the terminat

of those substantive human rights obligations tlwahot have a corresponding counterpart as a norm
of customary international law or as a norm of @aty not subject to withdrawal, and (b) the
termination of the operation of any monitoring magisms under the treaty in question, often after a
certain transition phase.

There is no general rule in public internationak lthat would make treaties subject to unilateral
withdrawal. According to VCLT article 56, a treatyhich contains no provision regarding its
termination and which does not provide for withdahws not subject to denunciation or withdrawal
unless:

(a) itis established that the parties intendeaimit the possibility of denunciation or withdraywait
(b) aright of denunciation or withdrawal may bepliad by the nature of the treaty.

In addition, VCLT article 54 provides for the pdsbty of withdrawal if all other states party tbe
treaty consent to it. This rule may not be appledor human rights treaties that have third-party
beneficiaries instead of merely regulating the tdgland duties of states toward one another.
Irrespective of this issue, withdrawal from a humigits treaty with the consent of all other partie
can be bypassed here, as it would not genuinelfgiaa a state's unilateral exception from its lamm
rights obligations.

Some human rights treaties, and notably the twoeGamts of 1966, are not subject to unilateral
withdrawal by a state. This was confirmed in 199w North Korea sought to denounce the ICCPR.
Applying the principles reflected in VCLT articl&5the Human Rights Committee issued its General
Comment No. 26 in which it emphasized that the @ams of 1966 did not include a withdrawal
clause and that for their nature they were meagbtlify in treaty form the Universal Declaration of
Human Rights and hence were not of a temporaryr@&tuThe conclusion that the ICCPR is not
subject to unilateral withdrawal was supported bg international communityf? and even North
Korea accepted that it remained a paily.

The fact that the Covenants of 1966 are not subjeghilateral withdrawal means that the procedural
obligation of submitting periodic reports on theplementation of these treaties is not subject to
withdrawal, either. Therefore, a state that is dyp@ these treaties or other human rights tredtiat

do not allow for withdrawal will remain subject tike monitoring by the expert bodies entrusted with
that function. However, it is notable -- and frohe tperspective of effective international monitgrin
unfortunate -- that all existing mechanisms of wdlial complaint under existing human rights

159 See ECHR article 58 and IACHR article 78. The Africimarter on Human and Peoples’ Rights does not coatain
withdrawal clause but this may be related to ingealso otherwise incomplete, lacking all typidalaf clauses of an
international treaty.

180 See convention against Torture, article 31, Conwanfor the Elimination of Racial Discrimination, iate 21, and
Convention on the Rights of the Child, article 52.

161 U.N. Doc CCPR/C/21/Rev.1/Add.8/Rev.1, Human Rights CotemitGeneral Comment No. 26 (1997).
162 See Batess(pra footnote 92), pp. 757-758.

183 2000, North Korea submitted a long overdue qaici report (CCPR/C/PRK/2000/2) under the ICCPR and soon
thereafter appeared before the Human Rights Comnhitteeesent that report.
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treaties are subject to unilateral termination tates. This is either because the treaty is sulbgect
denunciation (as the ECHR) or because its comglagintcedure is optional in nature (as under the
ICCPR)** and therefore subject to separate terminatiom évéhe substantive treaty obligations are
not subject to unilateral withdrawal. There areegafirds against the drastic consequences of such a
termination of the right of complaint -- such agransition phase during which new complaints can
still be submitted -- but much of the effectiveemational monitoring of treaty compliance is,
however, lost with the possibility of unilateratn@nation of complaint procedures.

3.13. TheNeedfor aHoalistic Approach

This paper has taken stock of a range of argumdatdtines or constructions that states may resort
when seeking to justify their unilateral exceptit@msiuman rights norms in the fight against tesmri
Many of those constructions have a valid legalasd a proper scope of application. However, they
also have their limitations, to the effect thatafthey affect only a specific treaty, or the aadaility

of a procedure, but do not affect the substantbteations of the state in question under inteoral

law. In many cases this results from the overlapredity law and customary norms of international
law. Some of the constructions are open to abusebad faith efforts to distort international léav
the detriment of human rights.

Because of the complexity of the combined effecthef various excuses and exceptions, there is a
need for a holistic approach that seeks to addhessombined effect of the various constructions of
unilateral exception. Their effect needs to be asksird together in such combinations that are irlvoke
by a particular state, and separately in respesub$tantive human rights norms that do, or do not,
overlap with categories such as international hutadan law, customary norms of international law
andjus cogensFor purposes of illustration, some of the reagl8ituations are demonstrated below in
Figure 2.

164 Under the ICCPR the right of individual complainb&sed on a separate Optional Protocol which atgptd its article
12 is subject to withdrawal. Jamaica and Trinidad &obago have utilized this possibility to termigéhe competence
of the Human Rights Committee to entertain individe@hplaints against themselves.
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HUMAN RIGHTS

Figure2

Unilateral exceptions to international law in thame of fighting against terrorism need to be
addressed differently depending on what qualitieesrtorm in question possesses in Figure 1. By way
of example, it may be permissible to enter a res@m in respect of, or to derogate from, a human
rights treaty norm that does not at the same tinify as a norm of customary international law
(diamond). However, no exceptions are permissibleespect ofus cogensnorms, irrespective of
whether they are expressed in a human rights ti@atytagon), or also fall under humanitarian law
treaties (triangle). Again, separate assessmerttlmusiade in respect of unilateral exceptions thsu
norms of customary law that for the state in qoeshiave no treaty basis (oval).

4. Conclusions

Governments may resort to a wide range of constngtto justify, under international law, their
unilateral exceptions to human rights in the narfeoointering terrorism. None of the constructions
discussed affects a state's obligations under geogynnorms of international lavjus cogens

Outside the realm of peremptory norms, some ottimstructions discussed have an impact upon both
treaty law and customary law, hence affecting thestantive human rights obligations of a states Thi
would be the case for the following three constouns:

« The lex specialiseffect of international humanitarian law duringnad conflict and properly
construed as an interpretive effect upon the soopgentent of a particular human right (3.3)

« Permissible limitations on human rights, again prop construed, i.e. through a rigorous
limitations test, rather than an all-encompassuigé'balancing’ (3.11)
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« Proper division of responsibility between indivilstates and an international organization, with
acknowledgement that there also exist situation®rehthe state remains responsible for
internationally wrongful acts despite the paratesponsibility of an international organization
(3.6)

There is a single construction that merely affemistomary law and only outside the realm of
peremptory norms:

+ Some states may claim the status of a persistgettob (3.9) to escape the binding force of
customary norms of human rights law in issues wkiezg are not a party to a treaty that includes
the corresponding norm. It is dubious whether there single issue where this excuse is
legitimately applicable in the context of countegrierrorism.

All other constructions discussed in this papetgiemerely to human rights treaties and do nacaff
the state's obligations under customary internatidew. As there is a high degree of substantive
overlap between human rights treaties and customamns of international law, resorting to these
excuses usually only has procedural consequertaéses not affect the substantive obligations ef th
state under international law, but precludes thempmience of an international (or regional) human
rights court or treaty body to address the bredcimternational law through its regular monitoring
mechanisms. However, there may also be situatidresevthe scope of a customary norm of human
rights law is more limited than the scope of theesponding treaty norm, and an exception from the
treaty norm will therefore result in narrowing dowre substantive scope of the right to its custgmar
law ‘core’.

In the order of their practical relevance in theurter-terrorism context, these constructions of
unilateral execptions to human rights treaty otiayes are:

« Although only few states have resorted to formabdation from those human rights treaties that
include a derogation clause (3.10), allowing fonperary exceptions to some but not all of the
treaty provisions, there is some state practicdeafaring a state of emergency because of acts of
or a threat of terrorism. When applied under theyfatrict requirements for derogation enshrined
in the treaties in question and when subject termational monitoring through the procedures
available under the treaties in question, derogat® a permissible and even recommended
mechanism for reacting to situations of a genuimedt to the life of the nation.

+ Atleast in respect to the European Convention om&h Rights there is some justification for the
contention that a state is not subject to exabttysame obligations when it is, through its agents,
acting outside its own territory, i.e. extratemisdly (3.7). However, caution is required when
resorting to this excuse, as other human rightgig® and customary norms of human rights law
may remain applicable, and as even the positich@European Court of Human Rights appears
to be shifting (or inconsistent).

« At least in the issue of sanctions against persggsciated with Al-Qaida or Taliban, where the
1267 Sanctions Committee of the United Nations BgcGouncil maintains a terrorist list, states
may escape their human rights treaty obligationisjrfstance concerning the right to a fair trial,
with reference to the primacy of the United Nati@isarter over other treaty obligations (3.5).
However, they retain an obligation primarily to e@acile their Charter obligations and human
rights treaty obligations, and this may requireviding due process rights on the domestic level
for persons listed by the Security Council, as lasgthe listing and delisting procedures of the
United Nations do not meet the requirements offgioeess.

« Human rights treaties allow for reservations agrmnfof unilateral exceptions by a state (3.8),
provided that reservations are allowed under thatyrin question and the reservation is not
contrary to the object and purpose of the treaty. rAservations must be formulated upon
signature or ratification, states have not antteigahe specific threat of international terrorism
when becoming parties to human rights treatiesréllaee no reservations that explicitly refer to
terrorism. Some of the existing reservations, iditlg in respect of the right to a fair trial, may

32



Unilateral Exceptions to International Law:
Systematic Legal Analysis and Critique of Doctritieg Seek to
Deny or Reduce the Applicability of Human Rightsm®im the Fight against Terrorism

have a bearing upon the treatment of terrorism exisp Generally, however, the relevance of
reservations as a legitimate form of unilateral etions from human rights treaties for the
purpose of combating terrorism has in practice reethlow.

« Some, primarily regional, human rights treaties Mtoallow for a state's unilateral withdrawal
from the treaty (3.12). The same applies for tltvidual complaints procedure under the ICCPR
(but not for the ICCPR itself) and for some of there specialized United Nations human rights
treaties. In practice, states have not resorteavitbdrawal from human rights treaties as a
response to terrorism.

Finally, there is no justification whatsoever, heit under treaty law nor customary law, for on¢hef
excuses:

- Efforts to exclude suspected terrorists, after thaye been captured and disarmed, from all
categories of protected persons (such as civilimesinded and sick, or prisoners of war) under
international humanitarian law (3.4)

5. Next Steps

This study is the first paper in a series of thileliverables under Detecter Work Package No. 4. The
following paper will apply the legal analysis ofdadones that seek to deny or reduce the applidgbili
of human rights norms in the fight against termori® those areas of competence and action where the
EU bears direct responsibility for ensuring pratectof human rights in the context of countering
terrorism. Thereby, it will amount to a popularizegtsion of the above analysis, geared towards EU
law and policies, and towards EU level and natigrudicy makers. Most attention will focus on how
the cross-pillarization approach of the EU to cewmterrorism measures has resulted in a dilution of
justifiable limitations to human rights, includirty rendering less effective national mechanisms of
democratic and judicial control. The paper will &ss then whether the adoption of the Treaty of
Lisbon results or has the potential to result imirgering this dilution byinter alia providing for
judicial review of EU bodies such as Europol anddust.

Finally, the third and last paper from WP4 will §pghe analysis developed in this paper and the
second deliverable, specifically in respect to cete technologies. It will address how the Eurapea
Union has regulated those mechanisms which airaditithte the collection, exchange and analysis of
personal data in the fight against terrorism. Uradesting legal frameworks, qualifying an offence a
‘terrorist’ often justifies not only the use andcass to such data, but also the use of special
investigative techniques, including through detatttechnologies which may potentially result in
major interference with a person’s private life.
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