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Abstract

Unfair contract terms legislation is more thanyorears old. Member States started regulating unfai
contract terms from the 1970s onwards with a grgwimensity. In 1993 the European Community
adopted, after a lengthy discussion, Directive S&EC on unfair contract terms in consumer
contracts. At least since 1993 unfair terms letjmtain Europe provides for a rather unique
combination on substantive rules on fairness andgatural rules on eliminating unfair terms from the
market either via the judiciary and or via compegaministrative authorities. The current debateon

possible reform of the Directive 93/13/EC providas opportunity to draw the attention to four

underresearched issues (l) the need to link colleeind individual enforcement — where there is no
room for full harmonisation; (ll) the strive for ®@e&ning the scope ratio materiae of the
Directive/Proposal; (11l) the search for a realisaéind manageable combination of black and gréy lis

with a general clause and (IV) the inclusion okiangning off procedure into the action for injunctio

Keywords

Unfair terms — consumer protection — Directive 834 maximum and minimum harmonisation -
individual and collective enforcement — action ifgjunction - individually negotiated terms — burden
of proof — core terms — contracts of services €lbknd grey lists — skimming-off procedure.
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l. A Plea for Reform and a Plan for Action

Unfair contract terms legislation is more thanyarears old. Member States started regulating unfair
contract terms from the 1970s onwards with a grgwirtensity. In 1993 the European Community
adopted, after a lengthy discussion, Directive SEC on unfair contract terms in consumer
contracts. At least since 1993 unfair terms legmtain Europe provides for a rather unique
combination on substantive rules on fairness andequtural rules on eliminating unfair terms from the
market either via the judiciary and or via competaministrative authorities.

1. There Is More than the Minimax Debate

The widely discussed Proposal on Consumer Righissues one major objective — to transform the
1993 minimum into 2010 maximum standards. The femppsed amendments remain very much in
the ambit of a decade long discussiofhe European Commission did not evaluate the detat
experience in the Member States in order to gétarer picture of the effects and the effectivertéss
the current legal setting. The consultative prodeggted before the publication of the Proposal
served legitimatory purposes, but it did not lauimtb a deeper debate on how a moderi@&htury
European law on unfair terms should and must ldak The European Commission did not even refer
back to prior efforts which attempted at investigatdeeply the strengths and weaknesses of unfair
terms legislation. In 1999 the European Commissi@anised an important conference with a wide
participation base, including academics, politisiaand NGO's, entitled ,The Unfair Terms
Directive: 5 years on — held on 1-3 July 1999, tesult of which were publishédnd widely
distributed. The then adopted ,Report on the Imgleration of Directive 93/13/EE€*pointed to
eventual conceptual shortcomings.

The year 2000 marked the beginning of a new area.aFperiod of about five years the European
Commission focused its energies on the Europeaificatibn project! There was, however, one
remarkable initiative in the field of unfair terntbe idea to initiate the elaboration of standamins

by trade and consumer organisatiéms.2005, when it became clear that there was mmgtsupport
for a European Civil Code and that collective nedimtn of unfair terms did not produce promising
results, the European Commission changed its pdliog European Commission left the codification

See from the more recent literature, H. Collirk)(eStandard Contract Terms in Europe, A Basisfal a Challenge to
European Contract Law, 2008.

COM (2008) 614 final.

S. Whittaker, Unfair Terms and Consumer Guarantdes Proposal for a Directive on Consumer Rights #rel
Significance of ‘Full Harmonisation’, ERCL 2009, 228; Tonner/M. Tamm, Der Vorschlag einer Richtlinieeii Rechte
der Verbraucher und seine Auswirkungen auf da®naké Recht, JZ 2009, 277; P. Rott/E. Terryn, The®&sal for a
Directive on Consumer Rights, ZEuP 2009, 456; H.-Wckiitz/ N. Reich, Crénica de una muerte anunciadae T
Commission Proposal for a ‘Directive on Consumer Rigitommon Market Law Review, 47 (2009) 471.

European Commission, The ‘Unfair Terms’ Directiféye Years On, Evaluation and Future PerspectiBesssels
Conference, 1.-3.7.1999.

COM (2000) 248 final, 27.4.2000.
http://ec.europa.eu/consumers/rights/contract_¢aahtm

See H. Collins, The Freedom to Circulate Documdrégiulating Contracts in Europe (2004) 10 Europeam Jaurnal,
787.



Hans-W. Micklitz

project largely in the hands of the Study and Asdsioups, and directed its energies to what became
the ,Revision of the Consumer AcquisThis bifurcation heavily affected the way in whiahfair
terms legislation was dealt with.

The Acquis and the Study Groups concentrated osuhbstantive side and did not devote attention to
the procedural effects of unfair terms legislatidhis is very much in line with continental legal
thinking? Acquis Principles and the CFR were largely aimétighe establishing of a consistent and
coherent code in a traditional perspective where ¢bllective side and in particular collective
enforcement remained excluded. Unfair terms regulawvas just one topic amidst a broad array of
others. The debate within the two groups was deteanby the ,eternal” issues of the distinction
between individually negotiated and standard tetvesyeen contract terms and so-called core terms,
on the interplay between good faith and fair deglinthe shaping of the general clause and the pros
and cons of complementing the general clause Yiaegk and/or even a grey ItThe guiding idea
was very much the transformation of existing cartttaw (law of obligations) into a coherent and
consistent concept under due consideration of¢hais.communautaire.

The European Commission instead focused and focasethe revision of eight consumer law
directives, four of them are supposed to be meigdioe Proposal on Consumer Rights. In light of the
consumer strategy 2002-2066the European Commission argued strongly againstinmim
harmonisation which is blamed for leading to fragtadon of consumer law and for endangering the
creation of an Internal Market to the benefit opgiiers and consumers. The European Commission
relied on the Consumer Law Compendi@imhich provides ample evidence on the still verffedent
standards of consumer protection beyond the Europgaimum level. The lack of legal certainty
should be overcome and a more coherent approagbteatjovhich means to turn minimum into
maximum standards. In such a perspective, therfgsdbf the Acquis and the Study Groups could
indeed be no more than a tool box, one which didpnovide much input beyond the said eternal
issues and in particular its silence with regarth®interplay between substantive and procedaval |

In theory, the bifurcation would have allowed therdpean Commission to develop its own
perspective on the future of unfair terms legiskatiindirectly, the narrow approach of the Acquis a
Study Groups might have impacted the rather lowilprthe European Commission takes in unfair
terms legislation.

COM (2006) 744 final, in more detail M. B. M. Lod®eview of the European Consumer Acquis, 2008, at 40.

R. Micheals/N. Jansen, Private Law Beyond the 3tBigropeanization, Globalization, PrivatizationCAJ2007, 843,
853.

See N. Reich/H.-W.Micklitz, Unfair Terms in thed®r Common Frame of Reference Comments on the Occabitie
Tartu Conference on Recent Development in EuropematBrLaw, Juridica International, Law Review Unisigy of
Tartu, 2008, 58.

0J C 137, 8.6.2002, 2.
H. Schulte-N6lke/Ch. Twigg-Flesner/M. Ebers (edsG Consumer Law Compendium, 2008.
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2. No Full Harmonisation outside a Couple of Bladkted Terms but a Strong Need for
Introducing Additional Reform Elements

I will argue that unfair terms legislation is notatter conducive to full harmonisation. The major
reason is the deep intrusion of fully harmonisddsinto the national legal systéfriThere is ample
evidence that the European Commission has not ubbiy investigated the possible impact of fully
harmonised standard terms legislation on natioivél arders. But even if the European Commission
would have made a serious effort, it could onlyobémited importance. Unfair terms legislation sut
across the law of obligations, not only contraet.lét is difficult if not impossible to overlook &
possible impact of each and every rule of the Psapon 27 different private legal orders. There is
one notable exception where full harmonisation nifair terms legislation might make sense, this is
the black list of incriminated practices. It wilate to be demonstrated, however, that clear cut and
outspoken verdicts set the ceiling and the flodratdevel of harmonisation is chosen.

In my analysis, | will draw attention to a set egél issues in the field of unfair terms law wharke
under-discussed, often under-researched and @dfininder-represented in the current debate. The
minimax debate is of limited relevance to them. &uthe collection of possible issues, | have chose
four. The criteria for selection were very muchedstined by the window which is currently open for
reform — that is the chance to strive for amendmenthe Proposal on Consumer Rights. | will mainly
refer to the 2008 versidi,but where necessary refer to the revised progmssented in December
2009 under the Swedish presideft¥he four issues are (Il) the need to link colleetand individual
enforcement — where there is no room for full harmisation; (Ill) the strive for widening the scope
ratio materiae of the Directive/Proposal — wheggetis again no room for full harmonisation; (I¥gt
search for a realisable and manageable combinafidilack and grey lists with a general clause —
which might pave the way for introducing a limiteet of fully harmonised black listed terms; (V) and
last but not least the inclusion of a skimming fécedure into the action for injunction — againehe
there is no room for full harmonisation.

13 SeeH. Schulte-N6lke, The Potential Impact of@lmemsumer Rights Directive on the Member States Canltaw, side

effects on the Member States general contract mwgeneral sales laws, European Parliament, Dirggtneral of
Internal Policies, 2009; S. Whittaker, Unfair Teremsl Consumer Guarantees: the Proposal for a Dieeoti Consumer
Rights and the Significance of ‘Full HarmonisatioBRCL 2009, 223, 244.

COM (2008) 614 final.

Council of Europe, 10 December 2009, 17397/09 COME38, JUSTCIV 254 CODEC 1441.
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I. The Link between Collective and Individual Enforcement — Setting the Scene

The distinction between collective and individuaintrol of unfair contract terms belongs to the
consumeimacquis What is much less known are the difficulties whaérose due to this distinction and
which downgrade the level of protection consumeightrbenefit from. This deserves an explanation.

1. The Distinction between Individual/Collective Eorcement and its Consequences for the
Shaping of the Control System

Over the last century, Member States’ courts usatbi@l clauses in the national civil legal ordars o

the common law system as a tool to control, ame:dessary set aside, blatantly unfair contractderm

Member States’ laws certainly differed considerabhginly due to substantial differences in the role
and function attributed to judges. Continental gglgre principally more easily prepared to take an
active stand, whereas common law judges tend todse reluctant®

The situation changed in the early 1970’s when Mem3iates started to adopt particular legislaton t
enhance the control of unfair terms, mainly buteatlusively in b-2-c contracts. However, this aeri

of legislative activities did not automatically t#@o the introduction of collective actions against
unfair terms. Germany set the tone in Europe withadoption of the 1976 Gesetz zur Regelung des
Rechts der Allgemeinen Geschaftsbedingurigetere, one might find for the first time a cleat cu
distinction between the control of unfair termsridividual litigation and the control of unfair tas in
collective litigation.

Once anindividual consumer goes to court or is sued by the tralerptitcome of the legal conflict
might depend on the validity of a particular coatrieerm which, for example, excludes the liabitify

the trader. A decision on the validity of the cawtrhas affect onlynter partes— between the two
parties. In b-2-c contracts it is highly debatetigther and to what extent the national court isggedl

to investigate the validity of the termex officio or whether consumers have to raise the question
themselves before the court. In a whole seriesiddnentsQcéang'® Costanza Clarg® Asturcony™®
Martin,?* evidence emanates that the ECJ is currently dewvejstandards of what national courts are
legally obliged to do in individual litigation undBirective 93/137

In 1976 Germany introduced a new regulatory medmnineant to control the recommendation
and/or the use of standard contract terms by waygotiEctive actions, somewhat but not fully
independent of whether they have been applieddiviclual contracts. The organisations which were

D. Kennedy, Three Globalizations of Law and Leghblight: 1850-2000, in Kennedy, The New Law and Batn
Development, 2006, 19.

Since 2002 the so-called AGB-Gesetz has beemyratexd into the German Civil Code, the ProceduraleRudre
enshrined in the Unterlassungsklagegesetz.

ECJ, 27.6.2000, Case C-240/98, ECR 2000 1-4941.
ECJ, 26.10.2006, Case C-168/05, ECR 2006 1-10421.
ECJ, 6.10.2009, Case C-40/08, ECR 2009 nyr.

ECJ, 17.12.2009, Case C-227/08, ECR 2009 nyr.

H. Schebesta, Does the National Court Know Eunopeav? — A note of ex officio Application after Astom, to be
published in ERPL 2010.
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granted standing had to demonstrate in collectit®ms that the terms under attack are being used i
business practicg.During the political debate, at the forefront bétdiscussion, a number of legal
guestions arose which until today determine thel@réc and the political discourse all over Europe.

a) Standardised and or individual contract terms

What kind of contract terms should be submitteddbective control, onlystandardisederms pre-
formulated in advance and imposed on a broad yadettonsumers or alsmdividual terms, i.e.
terms which gain importance only in individual aaats and which might have been individually
negotiated? Putting emphasis on standardised teltowes for a seemingly clear distinction between
collective and individual litigation: standardistttms are submitted to collective litigation, indival
terms, i.e. individually negotiated terms, are egtd from collective litigation and may be subndite

if at all, to control in individual litigation. Ass well know, this is the policy that Directive 93/
realised, under strong pressure from Gernfay.reality, however, the distinction is much lessar
cut, rendering the demarcation line difficult. Neviormation technology makes it possible to produce
terms which look like standards but in practice imigot be. How shall contract terms be classified
where the consumer receives a set of pre-determinied but has to tick boxes in order to make
certain choices?

b)  The legal concept of control abstract-generatwacrete individual

The distinction between collective and individudightion, between standardised and individual
contract terms seems to imply that different statslaf control dominate the two types of litigation
As individual circumstances do not play a role @fiective actions, it seems evident that the gigalif
national entities — to use the language of Direc2009/2% — have to start fromabstract-general
assumptions in order to determine whether the terifair or not. Vice versaconcrete-individual
circumstances gain decisive importance in individitigation.

Directive 93/13, as confirmed by the E€dleepens the difference by limiting the scope efctimtra
proferenturmrule to individual litigation only. In Member Seat' practice, the demarcation line is less
clear cut, as the control authorities might tendapply the same test to collective and individual
litigation in order to bridge the gap between thie tontrol system&

3 gee Ulmer/Brandner/Hensen, AGB-Recht, Kommentateru§8§ 305-310 BGB und zum UklaG, 10. Auflage, 2006,
concreto H.-D. Hensen, § 1 UKlaG Rdnr. 18, 1787.

E. Brandner/P. Ulmer, The Community Directive orfdinTerms in Consumer Contracts: Some Critical Resarkthe
Proposal Submitted by the EEC Commission, CMLRev. 1691.

See Art. 31 (3) Proposal and under IV. 3.

0J L 110, 23.4.2009, 30.

ECJ, 9.9.2004, C-70/03, Commission v. Spain, ECR 20®99.
F. Bultmann, Verklagen oder Verhandeln, 1995.
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c) Ex-ante or ex-post control

Should the control be exercised-antevia a public authority oex-postvia public authoritie®r the
judiciary? Ex-ante control did play a prominenterahtil the 1980’s in the field of insurance contsa
However, due to the European liberalisation palicsegulated markets after the Single European Act,
ex-ante control via a public agency was rejected @d not gain ground, neither in Germany nor
elsewhere. One major reason was the sheer massitoact terms which would have rendered ex-ante
control costly and burdensome. So the discourseethaway from ex-ante control and towards ex-
post control. This was a far reaching policy decisindirectly approved in Directive 93/13. A
mechanism was needed which could allow for scregtie market for unfair terms which were
recommended or used by business or business aatjans

Ex post control of standard terms requires compeitestitutions, appropriate legal remedies and
sufficient resources. The time is now ripe to lon&re closely into post market control management
of unfair terms in comparison to various otherd&lof EU law, where a much more consistent
regulatory concept exists, such as Regulation T6®2on Market Surveillané® and Directive
2001/95 on General Product Saféty.

d) Ex post control via the public authority or jodiciary

Member States differ in how to enforce consumetgatmn law — via a public agency or a court. The
majority of Member States rely on public agencidsich, however, quite often do not have an
enforcement monopof}.One of the key questions under Directive 93/13 whasther Member States
are legally obliged to introduce legal standingdonsumer organisations. This automatically leads t
judicial enforcement as consumer organisations n@ybe given public power to take regulatory
decisions to the detriment of the users of unfarms. Although the issue reached the ECJ via a
preliminary reference procedure, the question reathiundecided as the UK decided to grant legal
standing to consumer organisations which madeetezance obsolefé.

Today we find three different models a) some Menthtates exercise the collective control of unfair
terms via consumer and/or trade organisations tmtyugh judicial control; b) some Member States
left the control entirely and exclusively to pubdigencies which must or must not go to court eodih
action against unfair terms and c) a considerablaber of Member States combine administrative
control via public authorities with judicial contreia business and or/consumer organisations, which
raises questions of how the two control entitiesutthand might co-operaf2.

2 0JL 218, 13.8.2008, 30.

0OJ L 11, 15.1.2002, 4.

H.-W. Micklitz/P. Rott/U. Docekal/P. Kolba, Verhreherschutz durch Unterlassungsklagen, RechtlickdeRraktische
Umsetzung der Richtlinie Unterlassungsklagen 98/@7fEden Mitgliedstaaten, VIEW Schriftenreihe, Bdij 2007.

See J. Dickie, Article 7 of the Unfair Terms inrfGamer Contracts Directive, Consumer Law JournaP8g}, 112.

30
31

32

33 See the overview in Miinchener Kommentar zur Brotessordnung, 3. Auflage 2008, Vor § 1 Unterlagsu

klagegesetz at 45 (author Micklitz).
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e) What kind of remedy to invalidate unfair termscollective litigation

To understand why an action of injunction was choae the appropriate tool, we have to understand
the parallel between unfair commercial practices amfair contract terms. Germany took the lead in
introducing a judiciary collective redress systér@ermany had already introduced in the 1960“s an
action for injunction which allowed for setting @&nd to unfair and/or misleading advertising via a
court sentence. This remedy, which was regarded asccess, was then transposed from unfair
commercial practices to unfair contract terms. Maoohld be said on the similarities and differences
between the two areas of the law. Be it as it nthg, EC legislator used the German proxy and
introduced araction for injunctionas the EU minimum remedy to fight down unfsiandardised
contract terms in consumer contratt$he action for injunction is not legally definetitae EU level
and there is no common understanding in the Mer8tetes of what an action for injunction implies.
Neither is there agreement on whether the actiorinfanction should and must be preceded by a
formal or informal dispute settlement mechanismessence the action for injunction provides for a
stop-order mechanism. Those who recommend or @selestd contract terms are prohibited from
further use and further recommendation due to tii@iucharacter of the term in question.

Since the adoption of the German Act on Unfair GaettTerms in 1976 and since the adoption of
Directive 93/13 in Europe much has changed. Thérabof unfair contract terms belongs to the core
of consumer protection, everywhere in Europe. Divec93/13 has lead to a certain degree of
harmonisation in that all Member States have tovigeo for collective action via injunction, be it
through the competent national authority or natiammsumer and/or business organisations which
have to file an action for injunction in the couri$ere is, however, little knowledge on the efect
and on the effectiveness of the action for injumttvailable. This is certainly the case considgtire

EU level, where the European Commission undertodighly problematic ,empirical“ analysis of
collective actions for compensation but exemptedattion for injunction from the resear@ht the
Member States level, only Austtfaand now Germary have showed an interest in evaluating the
collective judicial redress system in unfair tedegislation.

ConsequenceOur knowledge on the shaping of collective adion Europe as well as on the effects
and effectiveness of the collective action for mgtion is rather poor. The current legal reform
operates on the basis of hear-say-evidence or of moless well reasoned assumptions. This is true
with regard to the Proposal as well.

¥ A Bakardijeva, Fair Trading in Flux? National laeges, Institutional Choice and the Progress of pemaisation, PhD
Thesis Stockholm 2003.
See H.-W. Micklitz, § 30.11, in N. Reich/H.-W. Miiz, Européisches Verbraucherrecht, 4. Auflagi)2

http://ec.europa.eu/consumers/redress_consHiattevaluationstudypart1-final2008-11-26.pdf and

35
36

http://ec.europa.eu/consumers/redress_cons/dadséiport-focusgroup2-final.pdf

37 Verein fiir Konsumenteninformation (VKI), Sammelggen in Osterreich, Praktische Erfahrungen — Okdswia
Analyse — Meinungsumfrage, 2008.

% The project leader is Prof. Caroline Meller-Hatfiom the University of Halle in Germany.
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2. The Impact of the Action of Injunction on Indidual Litigation

EC Directive 93/13 does not spend a single wortherrelationship between the action for injunction
and individual litigation. Member States have besore aware of the problems which might result
from the interplay between the two control systeitee German legislative debate turned around the
guestion of whether and under what conditions #uall effects of the action for injunction, i.e. a
judgment which holds a term unfair within a colleet action, could be extended to individual
litigation — what is called in German Rechtskrafterckung®® This is in theory possible as long as the
party to the consumer contract and the defendaatdallective action are identical. In particulgdre
new Member States have devoted more attentioretbrtkage between the two systems.

As the Commission pointed out in its Progress Repomirective 98/27 — not on Directive 93/13 (!)
—, the relationship between the two control systeeysends on national procedural law alone. This
means that any attempt to define common Europeardatds for the assimilation of the two control
systems faces the competence question. The CoromiRgiport bears a critical undertone. However,
the findings did not lead the Commission to propaston, neither in the Report, nor in the revised
Directive 98/27 which has been replaced by Directd®09/22. The forthcoming statement in the
Progress Report therefore remains the sole documeentate in which the Commission at least
identifies the problerfy’

»(25) Lastly, the associations and Member Statassgled emphasised the sometimes limited
impact of such injunctions. In most Member Stagesjling on an application for an injunction has
a mitigated impact. It is mandatory only with regpt® the case and the parties in question, iee. th
qualified entity which brought the action and tleenpany which is the subject of the injunction. In
practice, this means that if a company commitsnénimigement identical to that for which another
company has already been convicted, a new injumctimist be sought to stop the new
infringement. In the same way, the annulment ofuafair term in a contract proposed by a
company does not prevent the same company fronincimg to use this unfair term in a similar

contract.

(26) However, in some Member States, this principlapplied more flexibly, in particular as far
as unfair terms are concerned. For instance, iarféplwhen the court in Warsaw rules that a
clause in a contract is unfair, this ruling haseaga omnesffect. The ruling is published and
applies to an identical clause in any contract pseg to consumers. In Hungary, if a court rules
that a clause in a contract between a company aoetsumer is unfair, it may declare this clause
null and void in all contracts concluded by thampany. In Austria, a clause which has been
declared unfair in a contract between a companyaandnsumer may not be used again by the
company in other contracts. In Germany and Sloverdasumers can invoke a ruling declaring a
clause unfair in order to suppress the applicatioen identical provision.”

39 Codified in § 11 Unterlassungsklagegesetz.

0 com (2008) yyy final, Report from the Commission ceming the application of Directive 98/27/EC of theropean

Parliament and of the Council on injunctions for pinetection of consumers’ interests;

http://ec.europa.eu/consumers/enforcement/docstrépp en.pdf
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This is a correct though rather superficial sumn@rihe law as it stands in the Member States. The
truth is that the two procedures (collective andiviidual) are standing largely side-by-side. This
means that in practice the individual consumer otubenefit from collective litigation. The market
slate is wiped clean if anything, but in case ofiféct, the individual consumer will have to go to
court again, even if the term in question is mardess identical. The two control systems are kept
separate.

a) Extension of legal effects in Germany and Poland

Germany, which is one of the most control-activertdes, might serve as an example. There are
more than 10 thousand judgments dealing with unésins in consumer contracts since the adoption
of the unfair terms legislation in 1976, in indiuvel and in collective litigation. Let us assumettha
1/10 of the cases concern collective litigation.f&onot a single case has been reported in Germany
where an individual consumer in an individual Eimn tried to refer to a judgment taken in a
collective action where the identical term usedemommended by the identical supplier has been held
unfair. One might argue that the lack of case lagwides evidence for the effectiveness of the legal
mechanism. The contrary seems to be nearer tautietowever. A consumer and her lawyer would
have to know all judgments taken in collective @asi, they would have to know the supplier, i.e. the
parties to the contract and they would have to kivelaether the term declared unfair in collective
action is identical with the one in the pendingividlial litigation. The German legislator decided t
abolish the much criticised and indeed incompletgster of judgments without seriously discussing
the connection between a register and a possiklension of the legal effect of actions for
injunction?! The search costs for the consumer litigants aneefbre high and the outcome unclear as
the supplier might have slightly changed the teftaréahe lost the action for injunction filed agdins
him.

The situation in Polantf, which is unique in Europe, deserves a deeper ladicle 479(43) of the
Polish Code of Civil Procedure (hereafter: ,PCC&ates that

»a judgment has an effect on the third parties fathh® moment of registering it in the
Register of Unfair Contract Terms, with referenzétticle 479(45)8 2”.

Article 479(43) PCCP refers to the Court of Compmti and Consumer Protection in Warsaw. It
provides for an exception of the general ruléntér partescharacter of judgments in the Polish legal
system provided by Article 36581 of PCCP. Articlé943) clearly states that a judgment has an
effect not only between the parties to a caseatsat on third partie¥, unrelated to the case at hand.
However, Article 479(43) CPPC neither indicatescjz@ly who should be regarded as a third party:
individual consumers, a consumer organisation,dipbody, etc; nor does it signal whether drga
omnegudgment has an effect ,on behalf of all” or ,augti all”. Two different approaches have been
developed to clarify the issue:

*1 Miinchener Kommentar zur Zivilprozessordnung, Bfl#ge 2008, § 16 Unterlassungsklagegesetz (atdiaiitz).

2| would like to thank Magdalena Bober, third yessearcher for the analysis of the Polish legaksys

B A ruling of the Supreme Court of Poland of 19 Deber 2003; sygn. Ill CZP 95/3; OSNC 2005, Nr. 2, ®&.
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(1) A judgment on unfair contract terms has anatfégainst each and every consumer and against
the entrepreneur, who was a defendant in the (t'nvll:*stitigation.44 Rulings only effect ,on behalf

of the third parties”, but never ,against the thpakties”. Legal exceptions such as Article 479(43)
CPPC should be interpreted narrowly. The positomacked via reference to Article 45 of the
Polish Constitution which grants a right to be ey an independent court. A well-known
argument raised against opt-out class actfons.

(2) A judgment on unfair contract terms has anaften each and every consumer and each and
every other entrepreneur, different from the em@mrpur being a defendant, against whom an
injunction was grantei'lﬁ. The ruling registered in the Register haseaga omnesffect without

any subjective limitationd’ A judgment on unfair contract terms is said toehan effect ,on
behalf of the third parties” and ,against all thed parties"‘.18 The consumer protection guidelines
require effective remedies especially regarding pietection of the collective interests of
consumers. This interpretation is the dominanttfmsiin the Polish jurisprudence doctrine and

whilst it is influencing the courts, a clear cudicial statement is still missing.

The Court of Competition and Consumer Protectiomiarsaw’s rules, however, clarified that the
legal effect does not only cover identical but alBuilar (sic) contract termé’® This interpretation was
confirmed by the Supreme Court of Poldh@ judge cannot take into consideration only therdil
record of the registered term, but the essencehranocheritum of hypothests What is still unsolved is
what exactly a judge has to do when faced withaadsird contract term in an individual litigation.
There aranore than 2000 term®gistered in the Register.

A judge is supposed to search in the Registemtb dut whether or not the identical or a similante
has already been registered by the Court of Cotiggeind Consumer Protection in Warsaw. As there
is no common factor for the proper systematisatibrulings, the judge is expected to find out what
the essence and merit of the term is, whetheiridistical or similar with the term at issue.

The somewhat deeper analysis of the situation irm@ey and Poland demonstrates the urgent need to
take action — at the European Community level.

A ruling of the Court of Competition and ConsumeptBction in Warsaw of 11 of June, 2003, sygn. X¥&/02

published in MSiG 2003, Nr. 237, s. 12477; A rulwighe Court of Competition and Consumer ProteciiowWarsaw of
22 August, 2005, sygn. Ama 21/05, Dz. Urz. UOKIiKO3QNr. 3, poz. 45.

There is an abundant literature on the feagjbdit a group/class action in Europe, see more tgcelM. Casper/A.
Janssen/P. Pohlmann/R. Schulze (Hrsg.), Auf dem \We@éner europaischen Sammelklage, 2009.

A ruling of the Supreme Court of Poland of 13 JW896, sygn. Il SZP 3/06.
ibidem.

45

46
47

8 A Zielinski, Komentarz do Kodeksu Postepowanjavilhego, Warszawa 2008, 834-836.

The ruling of the Supreme Court of Poland of 6abet, 2004 | CK 162/04, Monitor Prawniczy 2004, Rlt, poz 966.
A ruling of the Supreme Court of Poland of 13 JW896, sygn. Il SZP 3/06.

A ruling of the Court of Competition and ConsumeotBction in Warsaw of 7 March, 2005 published ia Official
Journal of the Office of Competition and Consumaet&ation 2005, Nr. 2, poz. 26.

49
50
51
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b)  The technical side — how to link collective adisirative respectively judicial enforcement via
injunction to individual litigation

Under theres judicatadoctrine the two procedures, the collective amditidividual litigation, have to
be kept separate. The collective action binds tigs, either the administrative agency and the
supplier where the enforcement lies in the handspwblic authorities or the consumer/trader
organisations and the supplier where the enforcees in the hands of the judiciary. The legal
guestion then is how can a decision in a colledtfigation bind the parties in an individual liagon?

Two constellations have to be distinguished: (Yegulatory action by a public authority and (2) a
judgment by a court. There is no either or, sincenider States which have put the enforcement
powers into the hands of an agency, do not follosommon procedure. There are Member States in
which the public authority in charge may issue etioa for injunction, there are other Member States
however, in which the public authorities have totg@ourt and to file an action for injunction. time
latter case, the final decision is taken just asl@ember States where collective private enforcersent
the dominant parameter, via courts and not via ipudlithorities. Only in the former variant, a
regulatory decision of a public authority may ghinding effect. That is why the problem is twofold:
not only has it to be decided whether a court adtioa collective litigation can bind another coinrt

an individual litigation, but it has also to berdfi@d whether a regulatory action of a public artty
may be granted the same legal effect.

Questions of this type are now widely discussedhia field of cartel law, where the European
Commission has proposed, after intensive consoitatia a Greeti and a White Papét,to tie
administrative actions of national/European caatghorities and collective actions of compensation
together. What matters in our context, is thatEoaeopean Commission in a widely-known working
staff document which was leaked to the public ineJR009 presented a simple solution to the question
of Rechtskrafterstreckung even iriransborder dimensiarprivate parties, including consumers who
have suffered from an antitrust injury and who motéo file an action for collective compensation
before a national court shall be entitled to réfea binding decision of a national cartel autlyoait

the European Commission or a binding judgment hatéonal court or the European Court of Justice
in anindividual litigation between the public authority and the wrongdoee fidspective article runs
as follows>*

~Where a national court rule, in actions for dansge agreements, decisions or practices under
Art. 81 and 82 of the Treaty which are already shbject of a final infringement decision by a
national competition authority or by a review cotember States shall ensure that the national
courts cannot take decisions running counter td sofringement decision. This obligation is
without prejudice to the rights and obligations endrt. 234 of the Treaty.”

In line with this proposal, the question arises thibe the Proposal for a Consumer Rights Directive
could, or even shall, contain a similar rule, it mo the transborder context then at least withia t
mere national legal environment. This questiondwias to the substantial side, i.e. whether and to

2 COM (2005) 672 final and SEC (2005) 1732 Staff VilggkPaper.

COM (2008) 165 final, 2.4.2008 and SEC (2008) 408-

Art. 12 of the unpublished draft. See on thisuéssn more detail, J. Basedow, in L. Tichy/J. Tehtec(eds.),
forthcoming.

53
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what extent the two procedures are substantialtylai or whether they are so different that any
attempt to link the two procedures must fail.

c) The substantial side — what are the differeaceksimilarities between collective and individual
litigation in unfair terms outside and beyond thetfthat the parties to the conflict are different

Collective actions for injunctions are and remaiscdnnected from individual litigation. Collective
actions, as the argument goes, are meant to exdahen@acriminated contract term in abstracto. The
yardstick for the fairness test foreseen underdihective is the average consumer. Even if we set
aside the problem whether the average consuméeisitcumspect, well-informed consumer or the
weak consumer who is in need of protection, theblera remains that the courts in collective
litigation operate and have to operate with stadidad and generalised assumptions of what this
consumer is supposed to know or of what could beeeted from him/het. In the concrete
circumstances of the case, neither the type ofleasiwhich is at stake nor the factual particudesrit

of a given conflict matter. The more the two praged are kept separated, the more collective dontro
via courts or administrative agencies takes atificts character. | would like to insert a quoteniran
article which | published some years ago and inctvhi analysed the fictitious element in the
collective control of unfair terms in Germany, Fearand the UK®

The true problem concerning the German control rmeism lies in what | would like to call
.phantom control”. Individual litigation deals witfacts and real problems. Collective litigation
deals with contracts terms outside facts and keatitsuffices to compare two cases in similar or
identical matters in order to understand that jiadlicontrol operates at two different levels if not
in two different worlds. In collective litigationhé German courts have coined the term
skundenfeindlichste” Auslegung, i.e. the most urarable interpretation of standardised contract
terms is taken as the starting point to assess fagness. If such an interpretation rule (i.e.
“kundenfeindlichste Auslegung") is combined witletheitbild of the legally ignorant consumer
as a yardstick for comprehension, standardisedstean be declared unfair relatively easily. The
result is ambiguous. The courts may take ,fictifomodes of interpretation into consideration, in
order to be able to argue that the clause in quesdiunfair. Under such circumstances a contract
term might be declared unfair in a collective htign although its factual (economic and legal)
background has never come to the attention of tluet.cOne might argue that the elimination of
each and every ,unfair” contract term is one stegther towards the re-establishment of party
autonomy, whatever the argumentation might be avd far-fetched legal considerations appear.
However, at least two situations are imaginablecivldemonstrate the possible detrimental effects
to the system of control of unfair terms. It midpet that the courts eliminate contract terms which
are of absolutely no importance in business practiitearing the market of this sort of term does
not affect the usefulness of the legal mechanidme. Making of standard terms, their use and their
control by consumer organisations, lawyers and gadg then the ideal type of self-referential
system in the meaning of TeubréThen terms are elaborated, introduced into busjratacked

by consumer organisations and declared void byoluets. At least in the long run, the rationality
of control is in jeopardy, at least once the ,ploanit character of the control has come clear. Or —
and this is the second variant, the same or aaingtm is brought to court in individual litigatip

% See on the average consumer St. Weatherill, \Wltiwei average consumer in St. Weatherill/U. Bei(eitis.), Regulation

of Unfair Commercial Practices under the EC Direcf085/29 — New Rules and New Techniques, 2007, 115.

% H-w. Micklitz, Some Considerations on Cassis dgpmiand the Control of Unfair Contract Terms in Consum

Contracts, in H. Collins (ed.) Standard Contract BeimEurope, A Basis for and a Challenge to Eurojigatract Law,
2008, 19 at 28.

" Recht als autopoetisches System, 1989.
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where the neglected economic and social backgroeaupears. Then the second litigation has to
compensate for any possible deficiencies of tha. fileerman courts are aware of the legitimacy
gap and responded by way of applying the same atdadof interpretation in individual and
collective litigation.

Similar experiences may be reported from FrancetlamdlK, where the two control mechanisms also
stand parallel to each other, disconnected fromh e@tber and without an added value for the
protection of consumers. One might conclude theeefm a somewhat overstated fashion, that unfair
terms legislation contributes to market clearangenot in assisting consumers to enforce theirtsigh
So it seems that market clearance and individuwgdkption of consumers do not fit together.

This conclusion is far from being satisfactory,ipodlly and legally:politically, because unfair terms
legislation and in particular collective action Hmeen introduced to improve consumer protection and
not to set up a costly but inefficient — in ternfsiraividual protection — clearance mechanism and
legally, because such a clear cut distinction betweeratole and individual action is not set in stone
as some Member States have demonstrated with \sattisiactory results of combining the two
mechanisms. Art. 7 of Directive 93/13 as well as. Ad (1) of the Proposal require ,adequate” and
effective remedies®® So far, EU law on unfair terms is far from reachsuch an objective.

d) Does the acquis prevent Member States fromdotimg a procedural link between individual
and collective litigation?

There are two possible barriers which might hintlermber States* legislation: the individualistic
approach of the Directive and the maximum princigfieghe Proposal on Consumer Rights. Art. 6 of
Directive 93/13 reads as follows:

1. Member States shall lay down that unfair tersedun a contract concluded with a consumer by
a seller or supplier shall, as provided for undheirtnational law, not be binding on the consumer
and that the contract shall continue to bind thetigg upon those terms if it is capable of

continuing in existence without the unfair terms.

Art. 6 addresses Member States, but it does inajpodraw a distinction between the legal effecta of
term which are declared void via individual or wallective litigation. The reference to the contrac
allows a reading that the Directive intends to dedl with individual litigation. The individualigt
concept becomes even clearer in Art. 11.-9:408 DC¥FR

A term which is unfair is not binding on the pawfio did not supply it.
One might wonder whether these provisions exclkida omnesffects of judgments of injunctions,

as the emphasis lies on the party which shall edbdund. The current Art. 37 (version 10.12.2009)
combined with the full harmonisation principle daed really clarify the situation:

8 Which remains behind the general standards aslafgzd by the ECJ, see H.-W. Micklitz/N. Reich, Créande una

muerte anunciada: The Commission Proposal for eaetiire on Consumer Rights’, Common Market Law Review, 4
(2009) 471 at 488.

See Principles, Definitions and Model Rules ofdpgean Private Law, Draft Common Frame of RefereB¢eHR) Full
edition, edited by Ch. v. Bar and E. Clive, 2009, Viodul, 656 where the relationship between the leff@cts of
individual litigation and collective litigation areot even mentioned.
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Contract terms which are unfair according to thise&ive shall not be binding on the
consumer in accordance with national law.

A broad reading would cover both constellationslividual and collective ones. The reference to
national law, however, does not allow for such aeabr understanding. It seems as if the newly
introduced reference to national law paves the femyvarious national solutions, i.e. the already
existing differences with regard to the possiblieas of collective litigation on individual litigin
would be set in stone — for the next decade aveing least. Does such a finding comply with théatig
of effective legal protection?

3. Three Proposals on How to Link the Two Procedsiri@ the Current Proposal on Consumer
Rights

a) Where is the way out — approximation of the gtet of control as a precondition for
interconnecting collective and individual litigatio

The answer is a firm yes and | would even go asafarsaying that Directive 93/13, correctly
interpreted, paves the way for an understandingcalfective litigation which leads to an
approximation of the two procedures.

This approximation in substance is a necessarycarial precondition in the search for tying thetw
procedures more closely together. In short, | lreposed to give up the distinction between abistrac
general and concrete-individual and to uggeaeral-concretegardstick of control in collective actions
for injunction. Such an understanding of the cdilecaction for injunction would offer the remedy a
more realistic outlooR It would allow consideration of circumstances ihieh the contract term
appears, though in a generalised form. Whilst suobsult is — in my opinion — in line with a correc
reading of Directive 93/13, as it stands todaylearer statement in the Directive on what the ytiokls

of control should be in collective litigation woulde of an enormous help to overcome the
discrepancies, even disruptions, between the tecepiures.

Without such an approximation of collective andiwdlal action, any effort to link the effects dfet
two procedures together must fail. Therefore, trap®&sal on Consumer Rights should be amended as
follows:

The reference to the limited scope of the contcdgpentem rule in Art. 36 (2) should be
deleted.

b) Revitalising CLABUS — a European wide data @itejudgments taken under the general clause

The idea to establish a list of contract terms Wwhiight be consulted by the courts and the pairies
either collective and individual litigation is noew. Most of the Member States have initiated some
sort of data processing in order to keep trackhendevelopment of unfair terms case law. The former
head of the competent unit within what has becor@9ANCO,Mario Tenreirg had initiated in the
mid nineties the development of a European wida dide of unfair contract terms judgments of

80 see for the UK the analysis of the reports of @ffice of Fair Trading, S. Bright, Winning the Hattigainst Unfair

Terms, 2000 (20) Journal of the Society of Pubbadhers of Law, 331.
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national courts, named CLABUSFor seven years, a substantial number of ingiitstfrom various
Member States were involved in incorporating nalamase law into the data file. After seven yedrs o
co-operation the European Commission cancelleccdmeracts with the existing partners and ended
the financing, without making the reasons publibviously the European Commission regarded such
a data file to be useless. This is all the morerashing as the Proposal on Consumer Rights relies
even more heavily on listing incriminated claudemtthe current Directive 93/13.

It would certainly be in line with the logic of tHeroposal to complement the envisaged list of black
and grey clauses with a list of judgments of natiagourts taken under the general clause, which —
this is the Proposal — shall be reported to theoemn Commission anyway. If this proposal were to
be adopted, the European Commission would hawhealinformation in her hands, though in a form
which is not accessible and not useable for Men&tates and their control authorities, be they
agencies or courts. Exactly this information woluitve to be processed and prepared in a way similar
to the approach chosen in CLABUS. Here, all judgmevere screened under a common scheme and
the substantial parts of the judgments were tréalimto English and French. Whilst there is celyai
room for improvement? CLABUS could serve as a blueprint for establishéngh a European wide
list of national judgments.

Member States shall notify to the European Comimsef final judgments of their courts
and/or decisions of regulatory agencies. The Cosionisshall set up a data file which is
made available to the public.

c) Obliging Member States to interconnect the ledfalcts of collective and individual litigation

EU rules reaching beyond substantive law alwayse hiév accept that according to the Treaty,
enforcement lays in the hands of the Member Sthtdsenefit, as a result of this, from what thelEC

termed inRew&® procedural autonomy*“. However, in the very samégiment, the ECJ made clear

that procedural autonomy is not unlimited. Membité&s have to respect two sets of principles which
the ECJ elaborated over time: the principle of @feness and the principle of equivalence. The
bottom line of the argument is that Member Statesll snot render the enforcement of EC law

,virtually impossible, or ,excessively difficult®*

The issue here at stake demonstrates clearly tiher iamited value of these broad principles. Bath
connected to the existence of EU enforceable ridigshey individual or collective. This requirerhen
is easily met via Directive 93/13. The individuahsumer has been granted the subjective righttto ge
unfair terms declared void by the competent codi® same is true with regard to public authorities
and/or consumer organisations with regard to ctilecactions for injunctions. The point is that
Directive 93/13 does not provide much guidance ow khese two rights should be interconnected.
The two principles of effectiveness and equivalesaeeof not much help either. One might argue that
the ,effet utile” of the collective action is undaeined if it is not connected to the individual acti It

61 H.-W. Micklitz/M. Radeideh, CLAB-Europe — The Eusgn database on unfair terms in consumer contdCE,2005,

325-360.

See the proposals in European Commission, Theaitydferms’ Directive, Five Years On, Evaluation aRdture
Perspectives, Brussels Conference, 1.-3.7.1999.

ECJ, 16.12.1976, C-33/76, ECR 1976, 1989.
N. Reich, Chapter 8, in Micklitz/Reich/Rott, Underatang EU Consumer Law, 2009, 317.
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is a long way down the road, however, to combimertissing gffet utile¢ of the collective action to
the quest if not necessity to interlink the indivédland collective actions.

The two principles could be used agolicy argumento demonstrate that Directive 93/13 requires
effective legal protection of the consumer in thé \Ehich makes it necessary to look for appropriate
ways and means to interconnect the two legal puwesd It is certainly not for the European
Community to design how such an interconnectioukhlmok like.

Therefore, the Proposal on Consumer Rights shouldige for a formula which comes near to the
following:

Member States shall provide for appropriate andjade measures which enable consumers in
individual litigation, where the outcome of theididtion depends on the validity of a certain
contract term, to benefit from national final regfolry actions and/or final judgments of national
courts which have declared the identical or a simibntract term void in injunction proceedings.

lll.  The Gaps in the Scope of the Current and the Bvisaged Scope of Application

The history of unfair terms legislation in Eurogenarked by a constant battle over the scope of
application®® mainly concerning whether collective control shibbk 1) limited to standard terms or
cover individually negotiated terms as well; 2) wisr the collective control should be extended to
collectively negotiated terms; 3) whether the allee control should cover so-called ,core terms” 0
whether they should be exempted from control; 4ptiwer and to what extent contract terms in
regulated markets (energy, telecom, transportnéiizd services) should be submitted to the general
standard spelled out in the contract terms legisiatr whether they should be subject to specidlise
standards of control.

The European Commission has indicated in its ngrethat full harmonisation does not necessarily
preclude Member States from extending the scopeppiication. Such a statement is, legally
speaking, useless, as the ECJ has constantly legldhie legislative history is not taken into agttou
when it comes down to deciding a concrete conflidB-VAT’ sends a clear cut message. Member
States were told that they have to make sure lile@t teservations are codified, at the very leashé
recitals. Member States should, at this stage,ntake message on board. Reservations, even
discussion in the Council are legally irrelevéht.

There is an urgent need to reconsider the ratimtelii scope of the Directive as well as the Proposa
on Consumer Rights in light of the recent developt®én unfair contract terms law. Two lines of
argument can easily be identified. At the MembexteStevel, there are more and more cases which
make clear that the demarcation line between whainli’ and what is ,out* becomes ever more
difficult to define. A prominent field of conflictoncerns price clauses, in particular in the bankin
sector. The other line of argument concerns tregiogiship between Directive 93/13 and EU rules in
sector related markets which affect the positiorthef consumer, often to his/her detriment, in the

& See Law Commission, Law COM No 292, Unfair Term€amtracts, 2005.

Internal document, distributed by the Europeamf@ission in the Council, on file with the author.
ECJ, 23.4.2009, C-261/07 VTB-VAB v. Total Belgiundad-299/07 Galatea BVBA v. Sanoma, nyr.

Even more outspoken AG Trstenjak in her conchsicee H.-W. Micklitz, VTB v. Sanoma — Vollharmaaising im
Lauterkeitsrecht, VuR 2009, 110.
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sense that the level of protection provided forsactor related markets remain behind the general
standards of the unfair terms directive and itxessor.

1. Standard Terms and Individually Negotiated Terms

Member States’ laws on the degree to which indiziigunegotiated terms are submitted to control
differ widely®® This issue was heavily debated prior to the adapif Directive 93/13. The
Commission tried to reach a compromise betweendifferent positions, which deserves to be
recalled. Contrary to the German and French, batsimilar way to English law, Article 4 of the 199
Revised Proposal contained criteria for the unésisn of terms in individual contracts. Two
requirements should be met cumulatively in orderaeer individually negotiated term:

+ it causes the performance of the contract to belyraetrimental to the consumer, and

+ it has been imposed upon the consumer as a refstiteoeconomic power of the seller or
supplier and/or the consumer with economic andsllectual weakness.

If this provision had been incorporated into Comitwraw it would have constituted the
acknowledgment of an element under Community laiténwidrigkeitaccording to Germarmbus

de faiblesseccording to French or ,unconscionability” accoglto the common law standard. Such a
model would comply with the considerations preserg the European Commission in its Green
Paper on the Revision of the Consumer Ac{uidowever, in the Proposal on Consumer Rights, the
idea of general clauses shaped according to fairsres good faith, does not appear.

The 1992 draft of Directive 93/13 spells out inleac cut way the major reason why the distinction
between standard terms and individually negotidtrchs fails to address the relevant consumer
protection issue: the different bargaining powemeen the consumer and the supplier. A term in an
»individually negotiated term*“ can easily be theult of the greater bargaining power of the supplie
The current Proposal on Consumer Rights might aé te overcome the distinction between standard
and individually negotiated terms by requiring djatt the consumerhad the possibility of
influencing — taken from the 10.12.2009 version towas able to influence the content of certain
aspects of the terhand b) that the trader bears the burden of pifdeé claims that the contract had
been individually negotiated. However, neither teective nor the December version of the
Proposal, requires that individual negotiation teda factual improvement of the position of the
consumer or that due to the intervention of thesoamer the content had changed. The much more
challenging wording which helps to overcome theadable distinction would or could be that the
consumer had influencetithe content of the term.

»Was ablé to influence requires more than the ,possibilityy influencing“, but it leaves room for
interpretation. What exactly is meant? Does the®&sal on Consumer Rights refer to the concept of

9 See H. Schulte-N6lke, The Potential Impact of@lmemsumer Rights Directive on the Member States Canltaw, side

effects on the Member States general contract mwgeneral sales laws, European Parliament, Dirggtneral of
Internal Policies, 2009; see Principles, Definisaand Model Rules of European Private Law, Draft Comifirame of
Reference (DCFR) Full edition, edited by Ch. v. Bar Bn€live, 2009, Volume |, 631.

COM (1992) 66 OJ C 73, 24 March 1992, 7.
COM (2006) 744 final, in more detail M. B. M. Lod®eview of the European Consumer Acquis, 2008, at 40.
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empowerment which sees the progress of consumeegtian in increasing the capabilities of a
consumer to defend his/her righfs® the yas ablé a capabilities test of the consumer? Or does
,was ablé relate to an ,obligation de résultat®, that igttvording of the term in question must have
changed? Instead of arguing over the correct irg&apon, it seems preferable to clarify the wogdin
and to write down a result-orientated approach.

There are three possible consequences: eithew¢ougi the distinction and to revitalise the drdft o
1992 or to formulate the current Art. 30 in thddaling way:

1. This chapter shall apply to contract terms esthbtisin advance by the trader or a third party,
which the consumer agreedwithout having influenced their content to his/advantage

2. Where the trader claims that a contract témas been amended by way of individual
negotiation to the advantage of the consurtteg burden of proof shall be incumbent on him
in that regard.

3. The fact that the consumbad influenced the conteaf certain aspects of a contract term or
one specific term, shall not exclude the applicatid this chapter to other contract terms
which form part of the contract.

2. Standard Terms and Collectively Negotiated Terms

There is another dimension enshrined in the distincwhich is equally old but which has been
revitalised by the European Commission in the $es/Directive 2006/123.This is the question of
whether Directive 93/13, or its successor, shagllyaphere the contract terms have beefectively
negotiated by a consumer organisation and a tdenisation, at the Member State or the EU level.

a) Standard terms negotiategtsidea statutory regulatory frame

There was a time when Member States heavily discuse pros and cons of setting incentives for
organisations to develop standard teffrishe then undertaken attempts did not really lead hew
regulatory culture where the two opponent partigistggether in order to jointly resolve conflicting
issues and then setting a common regulatory framnecdntractual relations. Therefore, the few
attempts in national unfair contract terms legistatdid not gain importance in practice, although
some countries adopted rules with regard to theatdle negotiation of unfair terms.

In the course of the European codification projeélog European Commission initially considered
fostering an elaboration of standard terms at thefean level by stakeholder organisations from
both sides’ These efforts miserably failed. By now there iteirsive academic discussion on

2 G. Howells, The Potential and Limits of Consumeng®werment by Information, Journal of Law and Stgi@005,

349.
0J L 376, 27.12.2006, 36.

In particular in France, there were attemptsde experiences in the field of labour law to binggiers to collectively
negotiated contract terms, see J. Calais-Auloygin®ietz, Droit de la Consommation, 6ed. 2003 at d@8 J. Calais-
Auloy, Collectively Negotiated Agreements: PropoBedorms in France, JCP 1984, 115.

COM (2004) 651 final; thereto H. Collins, The Freedto Circulate Documents: Regulating Contracts iroger2004)
10 European Law Journal, 787.
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collective negotiation, mainly under the moderrgiaage of private regulatidfiin the public hearing
before the European Parliament in early 2010, CasiomerRedingargued in favour of revitalising
collective bargaining processes.

b)  Standard terms negotiatetthin a statutory regulatory frame

The true challenge today results from EU co-reguatwhere private organisations negotiate rules
within a legally binding regulatory framework. WIigeunnoticed by academics, politicians and
consumer organisations, Art. 26 (5) of the Serldaective paves the way for contract law making via
standardisation in the field of services. It pr@gdor the following:

Member States, in cooperation with the Commissisimall encourage the development of
voluntary European standards with the aim of fatilhg compatibility between services supplied
by providers in different Member States, informatim the recipient and the quality of service
provision.

In practice, the European Commission mandated QENGENELEC, the European standards bodies
as well as national standards bodies to elabotatdpical standards” in the field of services. @uit
number of these ,technical standards“ contain ,atdoy“ non-binding contractual rights and
contractual duties of the contracting parties wéard to all sorts of service contracts, in pafcin

the area of care for elderly peoplelhis new regulatory approach of the European Conityentails

a whole series of questions which call for answers:

» Are these technical standards ,standard termshénneaning of Directive 93/13 as well as the
Proposal on Consumer Rights? The answer can onjjefeas they are pre-formulated by the
standards bodies, national and/or European oney. dite equally meant to cover more than one
single contract. The problem, however, is thatédl standards are not freely accessible. Users
of standard terms have to pay for the right tothegechnical standards. How does the copyright
affect their controllability? There is, however, nde and no reason, why purchasable standard
terms should be exempted from control. What mattethat they are recommended or used in
favour of consumers, not whether suppliers haymgofor the right to use and recomméhd.

+ Are these technical standards exempted from cob&chuse they have been developed within a
European regulatory framework? Are these techns@ndards” ,mandatory or statutory
regulatory provisions” in the meaning of Art. 1 (@) Directive 93/13 or Art. 30 (3) of the

% See the overview of the current debate in F. Chf&yivate Regulation in European Private Law, RS@A89/31.

T H-w. Micklitz, The Service Directive — The magimf consumer contract law via standardisation,ekemple of the

Service Directive, in Festschrift fur G. BriiggemeR009, 483.

A telling, though promising example from a consurperspective, is the debate in Germany overdfal Icharacter of

the Verdingungsordnung fur Bauleistungen, which dnaie in a litigation between the German consumgamisation
and the recommender of the standard contract texeespn the background to the conflict H.-W. MigklBauvertrage
mit Verbrauchern und die VOB Teil B, Zur Bedeutung &eéchtlinie 93/13/EWG Uber missbrauchliche Klausein
Verbrauchervertragen, Schriftenreihe des Verbrazeimrale Bundesverbandes zur Verbraucherpolitik, BBévliner
Wissenschafts-Verlag, Band 2, 2005 and now the jetdgmf the German Supreme Court, 24.7.2008, At2RI55/07.
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Proposal on Consumer Right$The answer here is more complicated and dependhen
correct reading of Art. 1 (2) respectively Art. @). We will come back to this issue, when we
discuss the applicability of standard terms legjistaon regulated markets.

« Are these standard terms which appear in the disgoi technical standards exempt from the
control because consumer organisations are invoimethe elaboration of these ,technical
standards"? At the European level, ANEC (the capaté¢ to BEUC in the field of
standardisation) is involved in the elaboration, the national level, mostly consumer
organisations are taking part in the developmenteohnical standards. This is investigated
below.

Neither the Directive nor the Proposal on ConsuRights deal with collectively negotiated standard
terms. However, it might make sense to use theutarof ,individually negotiated” as a yardstick
which should be tested in a collective bargainingimnment. The point then would be whether
consumer organisations ,were able* or ,had influicthe elaboration of technical standards. The
same logic as above applies and the same problemsigp. In practice, consumer organisations have
little or no influence on the elaboration procédsey are more observers or watchdogs as opposed to
active negotiating partners. The work is done nyayl the interested business circles, the respectiv
companies and their organisations which usuallynspo the elaboration of these standards, even
though it may be by making their expertise avadakithout asking for remuneration.

Therefore it seems possible to introduce a simgiag in the following sense:
Art. 30 (1)-(3) is equally apply to standard termisich have been collectively negotiated.

3. Core Terms ,Price” and ,Quality”

The exclusion of the so-called core terms gavetdsauch debate, not only over the question whether
core terms should be excluded at all, but also whkattly ,,core terms* means and how they can be
distinguished from the other contract terms whidd submitted to judicial control. The distinctia i
further complicated by the fact that ,core termsé and should be subject to the transparency
requirement, see Art. 32 (3) of the Proposal ongDorer Rights.

In its Green Paper on the Revision of the Consuleeuis, the European Commission has raised the
question whether the revised EU Directive shouldecdhe core term®. The replies to the Green
Paper did not paint a clear picture. What was atgdally absent was a deeper analysis the problems
that consumers might face due to the exclusiorooé terms. The whole debate remained at a more
ideological levef*

g, Whittaker, Unfair Contract Terms, Public Seegiand the Construction of a European Conception ofr&axt (2000)

116 Law Quarterly Review 95 as wells as Judiciééiventionism and Consumer Contracts (2001) 117 Laar@rly
Review 215.

COM (2006) 744 final, see in more detail M. B. IMos, Review of the European Consumer Acquis, 28080.

Principles, Definitions and Model Rules of Europd?rivate Law, Draft Common Frame of Reference (DCF&) F
edition, edited by Ch. v. Bar and E. Clive, 2009, \rotul, Art. Il. — 9.406, 648.
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a) The case of bank charges — different judgmeais Member States’ Courts

Fortunately or unfortunately — depending on thewfmint — the consumer dimension behind the
demarcation line became abundantly clear in thegmdings of the Office of Fair Trading against the
transparency of bank charges in consumer contfacimake a long story short: the Office of Fair
Trading had made an in-depth investigation of tikerblarket on bank charges. Based on a thorough
analysis, the OFT then filed an action for injuantbefore the High Court arguing that four diffaren
types of bank charges (unpaid item charges, pa&idh itharges, overdraft excess charges and
guaranteed paid item charges) did not meet thegeaancy requirement and were therefore null and
void. The High Court partly confirmed the OFT’siaat for injunction, as did the Court of Appeal.
The Supreme Couff, however, unanimously rejected the complaint i &d found no reason to
refer the issue to the ECJ. The German Supremet®bad decided a comparable standard contract
to be void, as it constituted a violation of thelibition against § 309 No. 5 BGB (German Civil
Code) which runs as follow:

~(Lump-sum claims for damages) the agreement afnaplsum claim by the user for damages or
for compensation in the case of a decrease in @l unfair) if a) the lump sum, in the cases
covered, exceeds the damage expected under nomeanstances or the customarily occurring
decrease in value, or b) the other party to theraonis not expressly permitted to show that
damage or decrease in value has either not occarrsdsubstantially less than the lump sum.”

The German Supreme Court avoided the question etheh unpaid or paid item charges as well as
guaranteed paid item charges are price clausestoilhere is no direct equivalent to § 309 No. 5.
However, one might think of referring to Annex ralit e®lsit really ,acte clair* as.ord Walkerso
forcefully argued? Would that not have been a wabgsase for a reference to the ECJ? ARest
Nationaf® it is the second time that the Supreme Courtf@irmer House of Lords) refused to refer an
absolutely crucial question of unfair terms litigat to Luxemburg. How can a more homogenous
approach to EU private law issues be guaranteed,imrwhich Member States’ courts accept the
responsibility under Art. 234, if crucial questioas not referred to the ECJ? The answer reaches
certainly beyond mere unfair contract terms litigat although one might wonder whether all courts
in Europe share the initial statement of L¥vdlkerthat ,The members of the Court are well aware of
thelimited (emphasis H.-W. M.) nature of the issues whiclhawe to decide in this appéal

In a time where even judicial exchange and judictabperation between national courts rank high on
the agenda, it is hard to understand why the Supr€ourt (the former House of Lords) did not

undertake a comparative survey, especially sineggtbund work has already been conducted and is
available via a Report prepared by the UK Law Cossion published a couple of years ago. It is one
thing to disagree on the legal qualification of baharges as price clauses (Supreme Court, former

82 Judgment, 25.11.2009, Office of Fair Trading (Restents) v. Abbey National plc & Others (Appellantdichaelmas
Term (2009) UKSC 6 on appeal from (2009) EWCA Civ 116.
BGH WM 1997, 2300.

Official translation of the Ministry of Justickttp://www.gesetze-im-internet.de/englisch_bgb/imtam|

83
84

o Heinrichs, Der Anhang zur EG-Richtlinie Ubersefirduchliche Klauseln in Verbrauchervertrdgen1®&WG) und

seine Bedeutung fir das Deutsche Recht, in L. Kra&néW. Micklitz/K. Tonner (eds.), Liber Amicorum filorbert
Reich, Recht und diffuse Interessen in der Europérs&techtsordnung, 1997, 525 at 537.

H.-W. Micklitz, Judgment of the House of Lords25 October 2001, The General of Fair Trading wstRiational Bank
plc, (2001) UKHL 52, European Review of Contract Late). 2 (2006) No. 4, 471.
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House of Lords) or as lump sum terms (German Supi@aurt), but it is another not to explain why a
different legal position might be justifiable.

There are two amendments required in order to oveedhe dilemma:

(1) to oblige Member States" courts to notify thmaf judgments to the European Commission
which has to integrate them into a data file whels to be made publicly available,

(2) to oblige or at least to recommend nationalrsoto consult ex officio the data base and to
give reasons for deviating judgments.

b) Common standards on the control of core termdifferent standards on the control of core
terms

Does the European Community need common standarciEnone live with the different handling of
similar or even identical decisions on key consupreblems?

If diversity is the standard then the Proposal amnshimer Rights should and must be clearly
understood as defining minimum standards. A stat¢mithe European Commission in a non-paper
presented to the Council clearly does not suffid&/hat would be needed is an explicit reference to
the minimum character of Art. 32 (3), respectivel\Art. 4 (2) Directive 93/13.

We must recall here that AGrstenjak® confirmed that Member States are free under Adf the
Directive to submit core terms beyond the meresparency requirement to substantive fairness
control. The background to the referenceGigsbrechtswhere the ECJ applied the proportionality
doctrine to national standards in the Distant BgllDirective 97/7 which reached beyond the
European minimum.

(1) Member States should remain free in submittioige terms to a fairness test,

(2) the Proposal on Consumer Rights should exiipitovide for such competence for Member
States.

87 See the survey in Principles, Definitions and Eld@ules of European Private Law, Draft Common FrafriReference

(DCFR) Full edition, edited by Ch. v. Bar and E. CIli2809, Volume I, Art. Il. — 9.406 648.
Internal document, distributed by the Europeam@ission in the Council, on file with the author.

C-484/08, Caja de Ahorros y Monte de Piedad de MadrAsociacién de Usuarios de Servicios Bancaffsbanc),
nyr.
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c) Price clauses and ancillary price clauses

If Member States remain free to submit core teronsubstantive control, is there a need to a) define
price clauses and b) delineate them from ,ancilfaige clauses” (Preisnebenabreden) which may be
submitted to a substantive fairness test? The &wpreourt (former House of Lords) rejects such a
delineation, at least in the field of bank charges] argues that bank charges refer to the pritleeof
service per se. The German Supreme Court, quiteetaontrary, had recognised the importance of
such a distinction in the area of bank fees sir9@81°

The distinction is not only important in the fieddl bank charges or bank fees. Similar issues @ise
the field of fees for financial services where giree of the ,service" is composed of a broad ugrie
elements which are hard to overlook from a consupeespective. Financial services might be the
most important battlefield but certainly not thelyoone. The so called Billig-Flieger (low-budget
carriers) no longer offer an end price, but a basice for the transport which does not providedor
full picture of what the consumer has to pay ifshe/books the flight (taxes, airport fees, luggegs
etc). A similar phenomenon can be observed inighih regulated service markets, in particular the
new ones in energy, transport, telecommunicatiahdigital services. Here, it is hard to know what
the price of the main service is and what has tpaie for ancillary purposes.

Where do we stand in European law? Do we needteylar rule in the Consumer Rights Directive
that allows for the ,substantive* = ,fairness caftrof ancillary services? Or can the problem be
solved by way of an extended control of price tpamency?

d)  Transparency requirement and price control

The Directive, as well as the Proposal on Consurigihts, are both seemingly clear. Core terms i.e.
price clauses, whether they regulate the main miaanly ancillary services, may be exempted from
fairness control buhot from the transparency requirement. Transparencyraois the minimum
standard EU law provides for, even in the fieldofe terms.

Price transparency is a key problem not only in fiell of bank charges, but in all services, in
particular the services provided for by regulateatkats, such as energytelecommunication, digital
services and transport. The battle over bank clarge far highlighted by the case law of Germany
and the UK, is of paradigmatic importance in relatio the transparency deficit that consumers are
suffering from in Europe. The prices and the tramspcy of bank fees were analysed in a recent study
comrg;ssioned by DG Santand resumed in a subsequent report which wasghaaliin September
2009

0 Leading decision on 30.11.1993, BGHZ 124, 254.
1 Seethe slightly more specific requirements it Br(7) of Directive 2009/72 OJ L 211, 14.8.2088,
92 Study of the European Commission DG Sanco, Bankdgekan Europe,

http://ec.europa.eu/dgs/health_consumer/libraryésts/surl4_en.pdf

93 - . . - . )
Commission staff working document on the follow inpretail financial services to the consumer maslkstoreboard,

Brussels, 22.9.2009, SEC(2009) 1251 final.
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.- 29 % of EU consumers have difficulties in compgroffers in relation to these same current
accountand so they are not in a position to choose thedmenunt for their needA.recent study
monitoring the pricing of electronic bank paymemtls such as direct debits and credit transfers
confirmed the difficulties in determining the cost these services due to the opaque tariff
structure of bank account&ven for the experts undertaking the research it wl#ficult to
untangle the pricing structures offered by the ficial services providers on their websites
(emphasis H.-W. M.). In 69 % of all cases, cladfion had to be sought in a follow-up check with
the provider in question.”

The Report is dated September 2009 (!) — i.e. padhe decision of the Supreme Court (the former
House of Lords) on bank charges — starts from Bwoasly erroneous premise that Directive 93/13 is
a useful tool in establishing transparency in bemkrges:

»The Directive on unfair terms in consumer contsaadso provides for some protection against
unclear standard contract terms in relation tor@sterates or overdraft charges. This Directive
obliges a financial services provider to draft itsms and conditions in plain and intelligible
language. Standard terms and conditions (includhmgse setting interests rates averdraft
charges(emphasis H.-W. Nl. which do not comply with this transparency regment can be
challenged if they are imbalanced to the detrinodfrthe consumer. Terms which are found by a
national court or administrative body to be unfaimnder the Directive are not binding on
consumers. Furthermore, according to the Directavdhank or any other financial institution
should inform the consumer at the earliest oppdstabout a change of the rate of interest due to
the consumer. In this case the bank should givectimsumer the possibility to terminate the
contract immediately. Standard terms and conditigineh do not comply with those requirements
could be considered unfair.”

One of the major shortcomings in the judgment & Supreme Court is that it does not elaborate
clearly the distinction between price terms thay mat be regarded as core terms — i.e. ancillarpge

— and the mandatory minimum requirement of Directi93/13 to exercise control over the
transparency of the terms. The more practical probik that transparency control often serves as a
substitute for the otherwise prohibited controltilé main price, the core term. The true problem
behind the OFT complaint does not seem to be teamspy, but the very high prices imposed on
consumers when they overcharge their bank acc@brg.might partly result from the fact that current
bank accounts in the UK are normally free of change&ontrast to Germany where most of the banks
still charge a monthly fee. These differences migity well be reflected in the amount the banks
charge for the overdraft or the failed service.

Claiming that the bank fees or bank charges aréransparent permits a declaration that the contrac
term in question is unfair and therefore void —vited that the court is ready to apply the mandator
requirements of the Directive. But even such a gomes friendly judgment does not solve the problem
that prices might not only be opaque but also }imh" — which indicates a lack of competition. The
contractor who is bound by the verdict, might gasthange the rules and lay down clear cut price
structures which cannot then be attacked by wahetransparency requirement but which might be
deeply ,unfair, because the consumer is chargentiwhll sorts of questionable costs. So there are
limits to the transparency principle, even if fulpplied.
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e) The solution: A new structure for core termg;iléary terms and price transparency

Price transparency and price control are intertink&hat is needed is a better and clearer strudfure
the existing rules on price transparency and primetrol. As a minimum standard the Proposal on
Consumer Rights should provide beyond the transpgneequirement in Art. 32 (3) for the following:

Ancillary terms dealing with price elements apaonf the core/main price, are submitted
to the fairness test.

4. The Applicability of the Unfair Terms Rules tceB/ices in Regulated Markets

Directive 93/13 is not the only one that sets saadsl for consumer contracts. Hand in hand with the
deregulation and privatisation of former state npmies, public law relationships between the
supplier and the customer were gradually but shgadirned into private law relations. This
development began in the aftermath of the Eurofg@agle Act. In the beginning, the regulatory focus
was put on the construction of a competitive markée changing and changed role and function of
the former customer into a consumer gained, howearerever growing importance over time. The
following overview is not meant to fully cover tihecent development but to sketch the major trends
and developments.

a) The ,without prejudice” approach

In 2009 the European Community had adopted thd generation of directives and regulations in the
field of energy and most recently in telecommurndarat

Electricity and gasThe Directives 2009/72 on electricity and 20096r3gas perpetuate the approach
followed in Directives 2003/54 and 2003/55. Botlredtives lay down particular rules on the
respective supply contracts which provide for adbig minimum standard of protection. The
Directives do not establish a standard contraety thinly define binding elements which form part of
the usually much broader rights and duties nornmgigiled out in standard contract terms. The 2003
and the 2009 Directives make clear that Directi8A3 still applies but they do not provide guidance
of what shall happen in case of conflict betweea photection standards of Directive 93/13 and
Directives 2009/72 and 2009/73.

» Without prejudicdo Community rules on consumer protection, inipatar Directive 97/7/EC of
the European Parliament and of the Council of 2@/ 1897 on the protection of consumers in
respect of distance contracts and Directive 93/&@/IBf 5 April 1993 on unfair terms in consumer
contracts, the measures referred to in Articlee3tarensure that customersthere we can find the
list of issues to be respected in consumer comsiract

However, which Directive should prevail? Directi98/13 over Directives 2009/72 and 2009/73 or
vice versa?

9 Annex I.Directive 2009/72 OJ L 211, 14.8.2009, 55
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TelecommunicatianDirective 2009/136 which replaces Directive 2@2/on universal services
provides for a similar approach. Just as its preswar, Directive 2009/136 defines mandatory
standards of protection for the final user, thescomer. The connotation, however, is somewhat
different. Art. 1 (4) runs as follows:

»The provisions of this Directive concerning enciss rights shall applywithout
prejudiceto Community rules on consumer protection, inipalar Directives 93/13/EEC
and 97/7/EC, and national rules in conformity witbmmunity law."

The EU rules explicitly recognise the existenceational rules as long as they are in Community law
— but which community law is intended? Does Dinextd3/13 overrule national law in its scope of
application or does Directive 2009/136 overruleioratl! law and what if the two European sets of
rules are in conflict which each other?

Financial servicesThe overwhelming number of directives in thedief financial services does not
mention Directive 93/13. This holds true for bothe tFinancial Services Action Plan (FSAP)
Directives and the Post-FSAP Directive which preyith principle, forfull harmonisation: Directive
2000/46/EC, Directive 2000/64/EC, Directive 2001EC, Directive 2001/97/EC, Directive
2001/107/EC, Directive 2001/108/EC, Directive 2A@ZEC, Directive 2002/83/EC, Directive
2002/13/EC, Directive 2002/47/EC, Directive 20015, Directive 2003/48/EC, Directive
2001/24/EC, Directive 2002/87/EC, Directive 20031 Directive 2002/92/EC, Directive, Directive
2003/41/EC, Directive 2004/25/EC, Directive 2008E8, Directive 2006/49/EC, Directive
2005/60/EC, Directive 2006/43/EC, Directive 2008E®, Directive 2007/63/EC, Directive
2007/44/EC, Directive 2009/14/EC, Directive 200788, Directive 2007/64/EC, Directive
2009/111/EC, Directive 2009/49/EC, Directive 20AQQ/EC, Directive 2009/65/EC. The same is true
with regard to the Lamfalussy Directives: MiFID-Bative 2004/39/EC — but see Article 4 {3),
Market Abuse 2003/6/EC, Prospectus-Directive 2008, Transparency Directive 2004/109/EC.

There are a few exceptions: Article 15 (burdenrobf) Directive 2002/65/EC for distance marketing
of consumer financial services, refers to Direct®8#13. Directive 2009/44/EC amending Directive
98/26/EC on settlement finality in payment and séies settlement systems and Directive
2002/47/EC on financial collateral arrangementsrexgards linked systems and credit claims has
introduced a new third paragraph in Articlé’2:

» Without prejudiceto Council Directive 93/13/EEC of 5 April 1993 amfair terms in consumer
contracts and national provisions concerning urfantract terms, Member States shall ensure that
debtors of the credit claims may validly waivewiriting or in legally equivalent manner:

(i) their rights of set-off vis-a-vis the creditoo$ the credit claim and vis-a-vis persons to whom
the creditor assigned, pledged or otherwise mailibe credit claim as collateral; and

(ii) their rights arising from banking secrecy milthat would otherwise prevent or restrict the
ability of the creditor of the credit claim to pide information on the credit claim or the debtor
for the purposes of using the credit claim as teld.”

% 0JL 337, 18.12.2009, 11.

OJ L 145, 30.4.2004, 1 which leaves some roonttferMember States, although it seems hard to hmfgir terms
legislation under Art. 4 (1).

OJ L 168, 27.6.2002, 43.
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What does ,without prejudice* mean? Is the ,withqurejudice approach” to be understood as a
highlighting that lex specialis precedes lex gelgréhat Directive 93/13 applies only as long s t
energy, telecom and financial services do not pi@fbor more specific rules? What is specific and
what general?

What shall happen in cases where the Directivesndb mention Directive 93/13 at all, but
nevertheless define binding rules on the relatignbletween the consumer and the supplier? Before
we try to answer this question we might need tegtigate the relationship between the scope of
Directive 93/13 which applies to standard termsbelated by private parties for its use and/or
recommendation and mandatory contractual rulesdoredary Community law.

b)  Are Directives to be regarded as ,mandatorytatusory regulatory provisions“ in the meaning
of Art. 1 (2) of Directive 93/13 and/or Art. 30 (8) the Proposal on Consumer Rights

Art. 1 (2) has been widely discussed after the adomwf Directive 93/13. The ECJ has so far had no
chance to interpret its meaning, perhaps aside @ofitis® The underlying problem is manifold:

- What are mandatory or statutory regulatory provisib What does ,mandatory* mean?
Mandatory in the meaning of mandatory requirementger Art. 30 of the Treaty or mandatory
in the meaning of mandatory between two partiesf@liBg mandatory rules only or also default
rules?

» Are such ,regulatory provisions* only national amiernational regulatory provisions or also
European provisions laid down in directives andulagiopns? Directives are addressed to the
Member States. This seems to indicate that Direc83/13 refers to national regulatory
provisions only. However, Member States have agired¢dde Council to adopt the sector related
Directives, which then have to be translated irsttbamal law.

« What happens where the supplier amends, complenoergapplements the mandatory rights
and duties laid down in the different Directivea standard contract terms?

There is little knowledge available on how the MemS8tates deal with the relationship of ,mandatory
or statutory regulatory provisions* and the conttbbonnected standard contract terms in the variou
fields of regulated markets. The Consumer Law Cordpen provides information only on the
question whether and to what extent Member Stateg Hmplemented Art. 1 (25, but the
Compendium does not answer one of the more triefiglIquestions as mentioned above.

More information on the applicability of Directiv@3/13 to public undertakings is available from a
study undertaken by the Institut National de la €&onmation (INC) on behalf of the European
Commission in 199%° Unfortunately this information is largely outdatesithe Member States had to
establish competitive markets for electricity, gedecommunication, postal services and transport.

%8 ECJ, 21.11.2002, C-473/00, Cofidis S.A. v. Jeanistd-redout, ECR 2002 1-10875; H.-W. Micklitz, Chap85., in

Micklitz/Reich/Rott, Understanding EU Consumer LawQ20

H.-Schulte-Nolke/Ch. Twigg-Flesner/M. Ebers (edEEC Consumer Law Compendium, The Consumer Acquisitand
transposition in the Member States, 2008, 225.

99

100 http://ec.europa.eu/consumers/cons_int/safe_shbwont_terms/uct02_fr.pdf
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Thereby, they had and have transformed public pmeate law relationships. A new study which
would update these findings is urgently neefésiowever, what remains as a major finding from the
research deserves to be highlighted and reiterasedl does not yet seem to have lost its overall
importance:

.If member States exempt public undertakings, peblic service providers from the scope of

application of unfair contract terms legislatiordaregulate the customer supplier relationship in
particular sector related regulations, the thernéefscope of protection remains behind that what
private undertakings have to accord in the operket@conomy”.

More sophisticated case law can be reported fromrm@ay where the Supreme Court was actively
involved in various litigations between consumerd aublic service suppliet§? The bottom line of
the argument, developed over decades, might be sdnup as follows: it is not for the Court to
control, via unfair terms legislation, statutoryiesi adopted to regulate the relationship between th
customer and the supplier. Unfair terms legislat@amnot be used to challenge the fairness of
regulations adopted by the competent authoritiesn & these regulations deviate from the protectio
standards enshrined in the unfair terms legislafltns is a general finding which is also highligght

in the INC study®

However — if the supplier develops and uses stahtdmms with similar or identical rights and duties
as laid down in the regulations or if the standardhs amend or supplement the regulations — then at
least in principle the way is free for the applidiib of the unfair terms legislation. This apprbac
seems feasible to circumscribe in broad terms #ationship between ,mandatory or statutory
regulatory provisions” and unfair terms legislation

Even if such an assessment would withstand a deepeparative analysis, one might wonder
whether the current revision of Directive 93/13 sloet provide ground for clarifying the relatiorshi
between the two sets of rules, the mandatory stgtoines and the standard contract terms.

c) Proposal for clarifying the relationship betwaeandatory and statutory rules and unfair terms
legislation

The INC study was conducted in 1997. The policyBEheopean Commission pursued was very much
determined by a sector related approach. The Earo@mmission did not tackle the question on
whether the exemption with regard to public undenigs lifted generally but choose a sector-by-
sector approach. In hindsight, it is clear thatdtierall idea was to adopt particular sector relatdes
which should protect the consumer in the processleségulation and privatisation. These sector
related rules are then complemented by the coanfrtie growing standard terms in the de-regulated
and privatised sector via Directive 93/13. The lteisua rather complex if not confusing situation i

101 The study launched by the European Commissioronswner protection in energy markets, touches apairact terms

but only in between a series of other issues ahdtora limited and not much deepened sense, s&elantuono/Botta,
Energy Regulation and Consumer Interests,

http://papers.ssrn.com/sol3/papers.cfim?abstract 1@#8928; G. Bellantuono, Contratti e regolazione nercati
dell’energia, 2009.

192 See Miinchener Kommentar zum BGB, § 307 Rdnr. 1-26h¢a Kieninger), in more detail, P. Rott/B. Butters,
Offentliche Versorgungsbedingungen und Vertragsdeigkeit im Lichte des Gemeinschaftsrechts, VuR2,907.

103 gee at page 270.
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which mandatory sector related EU rules, aiminduditor minimum harmonisation, overlap with
remaining national regulations and general EU unéxims legislation.

The overall idea here defended is to guaranteedhsumer the best level of protection and not to ge
involved in tricky delineation issues. That is wihg Proposal on Consumer Rights should provide for
a rule such as this:

Statutory regulatory provisions in community or mational law, as far as it is in
compliance with community law, which lay down higdimandatory standards of the
rights and duties of the parties are exempted fitverscope of application.

Standard contract terms which contain similar oemtical provisions as provided for in

the statutory regulatory provisions in the meanofgpara 1 or which supplement or

complement these statutory regulatory provisions aubmitted under the scope of
application of the unfair terms directive.

In case of a conflict between statutory regulagorgvisions in the meaning of para 1, the
consumer benefits from the more favourable levegbrofection regardless of whether
these rules are enshrined in statutory regulatayvjsions in the meaning of para 1 or in
the unfair terms Directive.

IV.  Black, Grey Lists and General Clauses — What Aproach for a European
Yardstick?

The Proposal on Consumer Rights in its publisheohfprovides for a three tier structure, a general
clause, a grey list and a black list. It therebgchees beyond the more cautious approaches of the
Acquis and the Study Group. Full harmonisation waukan that Member States would be precluded
from maintaining or establishing a national listotdick or grey clauses side by side with the Eusiape
black and grey list. In its non-pap@ The European Commission has confirmed such anmgadithe
Proposal on Consumer Rights. Member States shoofifly relevant national judgments and/or
regulatory decisions taken under the general claosthe European Commission. The European
Commission would then have the right to initiata the comitology procedure a debate of the need to
extend the existing black or grey list. Due to #i®ng resistance of the European Parliament the
10.12.2009 version proposes to set aside the catiifin duty and the comitology procedure, but stick
to the full harmonisation approach.

Both the original Proposal on Consumer Rights &edDecember version do not spend a single word
on the question of what should happen with the danhcase-law which exists in quite a number of
Member States. The European Commission seemsrtofreta the premise that the proposed black
and grey lists reflect the current state of settiage-law in the Member States. However, the exjsti
lists are in no way based on a comparative anabfdiise case-law and an attempt to find a common
denominator which would condense the experiencetadvisdom of national courts working for

104 Internal document, distributed by the Europeam@ission in the Council, on file with the author.
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decades in this field. Neither the Acquis nor tiedg Group provide information on the substantial
differences and substantial similarities betweetional lists and the existing and/or proposedffst.

In light of the foregoing, the argument is that
« thegeneral clauseshould therefore set oniginimumstandards;

- national and Europeagrey listsshould stand side-by-side, — this would mean tthatcase-law
of the Member States could be maintained;

« however, ablack list of fully harmonisedunfair contract terms should be set up which
summarises and condenses the experience of the deStdtes.

1. The Control Structure in Directive 93/13, in th€roposal on Consumer Rights and
Benchmarks

Directive 93/13 introduced as a minimum standageéreral clause combined with an indicative list of
unfair terms. The ECJ had not yet had the oppdstuaielaborate and shape the control concept, the
notion of fairness, the importance of good faitme interplay between good faith and significant
imbalance®® The various judgments made clear, however, thatiit principle for the Member States
to decide whether a particular contract term in dh&n circumstances must be regarded as unfair.
There is one notable exempticdBcéang'®” where the ECJ referred to the indicative list xldre
jurisdiction clauses void. This verdict reappearsit. [l — 9:409 DCFR.

The Proposal on Consumer Rights is shaped very nnulhe with and against the experience of the
Unfair Commercial Practices Directive 2005/89which combines a black list of incriminated
practices with different types of general claussgyfessive, misleading and fairness). However, the
UCPD does not provide for a comitology procedurthomgh the European Commission was
advocating for such a mechanism in the legislginezess. When it comes down the discussion of the
Proposal on Consumer Rights it seems thereforeatiiaclook at the first experiences with the UCPD
in order to overcome possible shortcomings of alairdesign for unfair contract terms.

The UCPD turned the then prevailing control logicMember States” laws upside down. The black
list is meant to clear the market, the generalsgain particular the general fairness test shalf o
apply under exceptional circumstances. It is a kahdsafety net which deals with issues that the
incriminated list does not properly handié.The first judgment of the ECJ ivVTB-VATY
demonstrates the difficulties with a black listttdaclares certain practices unfair but leaves rémm

195 Al that is made available is information on tadstence or non-existence of a black and greyHist no analysis of the
content. Principles, Definitions and Model RulesEofropean Private Law, Draft Common Frame of ReferéD&FR)
Full edition, edited by Ch. v. Bar and E. Clive, 2008|ume |, 663.

198 Both First National and Bank Charges would have lzeerajor opportunity for clarifying the concept aheé structure
of unfair terms control in Europe, see under 18)3.

107 ¢y, 27.6.2000, C-240/98, ECR 2000 1-4941.
108 53 L 149, 11.6.2005, 22.

109, Stuyck/E. Terryn/T. v. Dyck, Confidence throufglirness? The new Directive on unfair Business to sorer
Commercial Practices in the internal Market, (2006j)nmon Market Law Review 141.

10 £y, 23.4.2009, C-261/07 VTB-VAB v. Total Belgiundad-299/07 Galatea BVBA v. Sanoma, nyr; confirme@&@y,
14.1.2010, C-304/08, Zentrale zur Bekampfung deauteien Wettbewerbs v. Plus, nyr.
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judicial interpretationVTB-VATdemonstrates — as well as a series of pendingerefes — that one of
the key conflicts over the forthcoming years wik bwvhat kind of practices exactly are fully
harmonised via the black list and how much leeveagains for Member States in the application of
the general clause. The European Commission gosdpport by the ECJ iNTB-VATfor its overall
approach where the black list ranks top and whieeegeneral clause comes last, but the practical
questions resulting from the revised pyramid ardrtan being resolved.

Not all Member States have yet implemented the UEPDherefore, experience is still limited. My
personal reading of the first experience is that likt of 31 incriminated practices serves mostly
political purposes, in that on the surface unfammercial practices are fully harmonised, but that
underneath the surface Member States maintain afehdl the existing differences in the actual
handling of conflicts! There are a number of reasons:

+ the black list is not really a black list, as iales much room for controversial interpretation,

« the European Commission has, contrary to the dreanopetition law, not developed guidelines
for giving meaning to the 31 incriminated practités

« the UCPD lacks any mechanism which would allowEkheopean Commission and the Member
States to keep track of the development of thedathe Member States level, via judgments or
regulatory actions,

. the UCPD does not provide for a notification duty,least not in a clearly worded manfér,
neither is there a committee in which the authesitand/or organisations responsible for the
enforcement get together and exchange experience.

2. A Differentiated Model: Exhaustive Fully Harmosied Black List, Non-Exhaustive

(Minimum Harmonised) Grey List and a (Minimum Harmuized) General Clause on
Unfairness

The here proposed differentiated regulatory modkés the experiences of the UCPD, the existing
unfair term legislation at the EU and at the MemBe&tes level into account. Conceptually it uses th
reversed pyramid as the starting point of a motkgislative approach at the European level.

a) Fully harmonised blacklist

The black list will constitute the major regulatamyle which allows for screening the market from
contract terms which are so blatantly and so gleanfair that the circumstances of the case, of the
sector, of the contract term, whether the termulgiext to individual or collective litigation, dooh

M1 see http://ec.europa.eu/consumers/rights/indektran

12 See now the PhD from B. Kersbilck, FoundationsEgbnomic Law in Europe, A Harmonised Law of Unfair
Commercial Practices and its Interaction with ContipetiLaw After Modernisation, PhD Leuven, 2010.

3 There is an implementation guide, but it doesgmointo details of the black listed practices,

http://ec.europa.eu/consumers/rights/docs/GuidddC®_Directive_en.pdf at page 53.

14 see Art. 2 (6) in combination with Art. 2 (5).
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matter. In this way, the full harmonisation apptodeserves support. The clearly black-listed cantra
terms should under no circumstances and nowhetbeirEuropean Community become part of a
contract between a supplier and a consumer. Thisocdy be achieved if the revised European
Directive fully harmonises these contract terms. These terms csl@ublacklisted throughout the

European Community. Without full harmonisation tmarket screening effect could not be fully
realised.

Full harmonisation of black listed terms can only dchieved as far as it is possible to define the
standards in such a clear cut way that no deviatitegpretation is possible. Without such clear cut
interpretation-resistant standards, full harmoiesawill remain political fiction'*®> However, such

clear cut standards would define the ceiling aredftbor independent of whether they are declared
fully harmonising or minimally harmonising standsrd his is due to the fact that the Member States
would have no leeway anymore if the requirementldiaw were so specific that higher standards of

protection arger definitionermot imaginable.

b) Minimally harmonised non-exhaustive grey list

The grey list outlaws those contract terms whiol generally assumed to be unfair, but where the
illegality depends on legal categories which deseovbe specified according to the sector concerned
according to the type of contract concerned or @ing to the type of litigation concerned, be it
individual or collective. Just to give an exampleieh might help to understand what is meant. A grey
list will have to refer e.g. toeasonabletime periods,reasonableinformation dutiesreasonable
advice,reasonableremedies and the like. What reasonableness mightirdoes not only depend on
the general concreteircumstances in collective litigation or thelividual concretecircumstances in
individual litigation, the notion of reasonablenésslso embedded in the very peculiar nationadlleg
rules. The determination of a reasonable time periequires a careful analysis of the legal
environment in which the time period and its effecome to bear. The grey list in Annex Il of the
Proposal, which contains terms which are presumdxk tunfair, is full of such notions which need to
be concretised.

Thereforegrey lists are different from black lists. Thefdiences between the national legal orders
matter. Thereforefull harmonisation is simply not the appropriagpeoach. Even if the European
Commission succeeds in pushing the full harmorisatf grey lists through the legislative machinery,
full harmonisation would not lead to a unified stard of protection in the European Community.
Thereforegrey lists carper senot be more than minimum standards. Any otheringaadf grey lists
would simply mislead the democratic public.

The consequences of the minimum character of dgseydffect the degree of harmonisation. As grey
lists leave room for national deviations, Membeat& will in practice have different variationseof
European grey list. So there will be a Europeary s, as defined in the Proposal on Consumer
Rights, accompanied by different national variadiof the European grey lists. Reasonableness does
not have the same meaning in all 27 Member Statgsnaall 27 Member States’ legal orders.

15 see for a deeper analysis under IV.3.
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c) The minimally harmonised general clause

It is simply a fiction to argue that the introdustiof a fully harmonised general clause would lead
common standard all over Europe. More important amote powerful arguments against full
harmonisation result from the necessity to opeabognise the existing diversity in the understagdin
of th?.lts »,good faith* and ,significant imbalance" @, could, and should mean in 27 Member
States.

The reference to UCPD might again serve as an deardpre, the European Commission relied on
full harmonisation, but then had to delineate tlutiom of fairness, from ,taste, ,decency” and
Lculture“. The relationship between the differeatagories is highly complicated and far from being
clear. The reference to taste, decency and culfloes Member States to exempt certain commercial
practices from the scope of application of the UCPIA fully harmonised concept of ,fairness in
consumer contract law” raises similar issues, aadas in contract law is equally related to nadlon
differences in legal traditions, in different legalltures and also to different moral values which
influence the national understanding of fairnessE#opean concept of good faith and significant
imbalance in no way clarifies the relationship gbgd faith®, of ,significant imbalance” to ,moral
values®. It might well be that Member States worddard a contract term being in compliance with

good faith but being infringing the principle ofqbes mores**®

d)  Safeguard measures

The differentiated model of combining a fully hameed black list, with a minimally harmonised
grey list and a minimally harmonised general claesgiires safeguard measures in order to guarantee
its workability and feasibility.

There is a need to establish a mechanism undehvehprohibited term via a grey list or even via the
general clause could be ,upgraded” to the bladk 8sich a mechanism requires that the European
Commission and the Member States, i.e. their coampeinforcement bodies, are regularly exchanging
information on the ongoing developments in the MenBtates’ legal orders. They need to regularly
get together in an organised forum. There is muohenmeeded than a mere notification duty of all
final judgments and/or regulatory actions of naslortompetent authorities to the European
Commission. All parties concerned need to develgpiat of co-operation which is guided by the
idea of realizing the best possible protection @mfisumers — despite the existing and the remaining
differences in national legal orders. This can dmyachieved by the establishment of a committee
composed of national enforcement authorities, altr line of Regulation 2006/2004. The said
Regulation had to find a mechanism of how to hartdée problem that not all Member States are

e oR Dam, Who is Afraid of Diversity? Cultural Rissity, European Co-operation, and European Tort, (2009) 20
KLJ 281.

17 H.-W. Micklitz, Das Konzept der Lauterkeit in dRichtlinie 2005/29/EG, Liber Amicorum Bernd Stauderpit de la
Consommation/Konsumentenrecht/Consumer Law (Hrsgh&venoz/N. Reich, 2006, 297.

18 A promising example for supposedly different iptetations is a recent judgment of the German &uerCourt,
25.11.2009 - VIII ZR 318/08, which upheld the consumght to withdrawal although the contract vieldthe principle
of bonos mores, M. Schirmbacher, Kommentar, BB 2@¥3,. Similar issues could easily arise in the fiefdunfair
terms.
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putting the enforcement of consumer law in the Baofl Member States’ authorities.119 The

authorities designated under Regulation 2006/2@@ddcbe understood as enforcement authorities in
the meaning of the Directive on Consumer Rightse Tbmmittee should only have an advisory

function. It should provide for a common platfornmeve information can be exchanged in order to
enhance co-operation.

The European Commission shall develop guidelinehaw the terms enshrined in the black and
grey list should be understood.

The European Commission shall be assisted by ais@givcommittee under Art. 3 Decision
1999/468 of represent actives of national enforecegragthorities. The Committee shall examine
all matters relating to the application of this &itive, either on its own initiative or at the regu
of the representative of a Member State.

3. Examples on Clauses Qualifying as ,Black” Throhgut the EU

The revised Proposal on Consumer Rights of Dece@®@9 contains six contract terms which shall
be unfair in all circumstances. The following arsdyis not meant to be complete. It is only meant t

highlight how a black list should be drafted in erdo comply with the above mentioned requirements
— crystal clear and without room for interpretatmnnational courts or even by the ECJ.

Lit a) prohibits the restriction of liability of #htrader for death or personal injurgaused to the
consumer. It is in line with Annex 1 lit a) of Dative 93/13. Such a clause is a perfect example of
how a clear cut prohibition should look like. Itfues a standard which is common throughout the
European Community.

Lit aa) prohibits the restriction of liability of the tradéor damages to the property through intent and
gross negligenceThis term is equally clear, but it raises doudmsto its content. Does lit aa) imply
that the trader is allowed under all circumstartoesxclude liability to any degree of responsifilit
below gross negligence? Or are Member States alldweefer to the general clause to test whether
the trader may nevertheless be liable under morgcpiar circumstances? And what does gross
negligence mean? Is there a common understandirggost negligence throughout the European
Community? At the very least lit aa) requires €iaaition in two directions:

+ with regard to the applicability of a general cladar all types of exclusion clauses below gross
negligence,

+ with regard to the definition of gross negligenathough one might wonder whether such a
classification is possible at aff’

Lit ¢) prohibits terms which ,exclude or hinder tltensumers right to take legal action or exercise
any other remedy, particularly by requiring the samer to take disputes not covered by legal
provisions exclusively to arbitration’t slightly revises lit q) of the Annex to Direeé 93/13.

Lit c) as it stands refers to two types of conttacins which raise much concern in consumer policy
and law: jurisdiction and arbitration clauses. Aper look into the field discloses that the termas

19 gee s. Kaye, Regulation EC 2006/2004 on Consumeted®ion-Co-operation, in G. Howells/A. Nordhaugzn/
Parry/Ch. Twigg-Flesner (eds.), The Yearbook of CoresuLaw, 2007, 417.

120 see here the work of ECTIL, European Centre of @od Insurance Law, http://www.ectil.org/
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black at all as it leaves room for interpretatidine ECJ declared jurisdiction clauses unfair in
Océand™ but refrained from doing the same with arbitratidauses inVlostaza Clard?” The two
judgments demonstrate that the wording — whichdentical — leaves room for interpretation in a
particularly sensitive field. Jurisdiction clausase prohibited although they are not mentioned.
Arbitration clauses are not prohibited althoughythee mentioned. Lit q) in the meaning given tbyit
the ECJ paved the way for an extremely heterogeneoactice in the Member States. Arbitration
clauses are in some Member States prohibitedhierthey are permittéé’ So in fact the proposal is
hammering down a practice which is not black gtealarbitration clauses are not prohibited undler a
circumstances and in all Member States. What i suterm all about? What does it serve? The
problem is that lit g) leaves too much room foremtetation, as could easily be demonstrated. The
options are the following:

« to shift lit ¢) from the black list to the greytliand leave it there,

+ to clearly state in the black list that contractrte are prohibited whichexclude or hinder the
consumer’s right to take legal action via jurisdact or arbitration clauses

Lit d) declares unfair terms gestricting the evidence available to the consuroeimposing on him

a burden of proof, which, according to the applieabational law, should lie with the tradeiSuch a
verdict cannot set common standards for Europe whale. The rules on evidence and burden of
proof are not harmonised in European consumer &weast not at a general level. Sometimes
directives contain rules on the burden of proofhsas the one in Directive 93/13 which obliges the
trader to provide evidence that the terms have negotiated individually. Common standards, even
common minimum standards, are missing in the higelysitive field of product liability laW* So
what lit d) actually achieves, at the very besthit national rules on evidence and burden offproo
cannot be ruled out in standard terms. This, howeasenot to be equated with blacklisting contract
terms European wide.

Lit e) prohibits the granting of the right to deténe ,whether the goods or services supplied are in
conformity with the contratt® or the exclusive righttp interpret any term of the contrddb the
trader. Lit e) deals with two entirely differentustions. The first links the blacklisting to confoty
rules. Conceptually such a link makes sense pravide rules on consumer warranties and guarantees
in sales contracts are fully harmonised. We hageeat elsewhere that the former Directive 99/44 on

121 £¢J, 27.6.2000, C-240/98, ECR 2000 1-4941.
122 £, 26.10.2006, C-168/05, ECR 2006 1-10421.

13\, Reich, Negotiation and Adjudication. Class An8 and Arbitration Clauses in Consumer Contracts, iDafaggi/H.-
W. Micklitz, New Frontiers in Consumer Protecti@909, 345; R. Alderman, Consumer Arbitration: ThestDection of
the Common Law, The Journal of American Arbitrat?302, 1; same author, The Future of Consumer LaarlS —
Arbitration and the Destruction of Common Law, Umaity of Houston Public Law and legal Theory Se2668-A-09;
with regard to then existing smalls claims procegur

124 On the differences in the Member States, U. MagtsW. Micklitz, Liability for the Safety of Serees, 2006; S.
Whittaker, Burden of Proof in the Consumer Acquis amdhe Draft Common Frame of Reference: Law, Fad an
Things in Between, 2008, European Review of Contraet,l411.

125 See on the difficulties with regard to consumales and Directive 99/44 S. Whittaker, Unfair Teramd Consumer
Guarantees: the Proposal for a Directive on Consiighits and the Significance of ‘Full HarmonisatioBERCL 2009,
223, 241.
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consumer sales could not be an appropriate taoyefuli harmonisatiort?® If, however, European
consumer sales law provides for minimum standardg, dhe blacklisting of terms such as those
coming under the first variant of lit ) does natk®m sense, as Member States are allowed to provide
for deviating standards. The situation is even nomr@plex with regard to contracts of services. Here
no European standards regarding the conformityroflycts exist. What shall be fully harmonised
then and what shall the yardstick be? National lawsonformity? It might be worth recalling thaeth
first draft on unfair contract terms in consumentcacts contained a similar clause to lit ) wittoén
triggered the elaboration of Directive 99/44 onsumer sales. This version aimed at prohibiting the
exclusion of warranties in sales contracts withibetre being European rules on contractual remedies
against defective products.

The second constellation raises different questidfizat can be the added value of such a blacklisted
term? At first hand sight, it seems blatantly unfiithe trader reserves the right to unilaterally
interpret a contract term. In this way, such a ficaccould and should indeed be blacklisted. The tr
importance of such a term, however, becomes clelgribthe term is put in the context in which it
applies, e.g. the respective business sector, gr the respective strategies of certain traders.
Blacklisting such terms might come near to whaaveéntermed phantom contrdl It does not cause
harm, but its practical effects are limited.

Art. 31 (3) prohibits pre-ticketing:lf,the trader has not obtained the consumers expcesisent but
has inferred it, by using default optigneghich the consumer is required to reject in ordeatoid the
additional payment, the consumer shall be entitedeimbursement of this payménthis verdict
could easily be generalised and integrated into liaeklist. Therefore, the black list should be
amended accordingly. What cannot be solved viaaakblist is the compensation or reimbursement
issue. Whilst such an obligation as foreseen in 2&t(3) and indeed deserves support, it touches up
on a much more general issue, one which requine®asitattention far beyond pre-ticketing — the
restitution of the ill-gotten gains resulting frahe use of unfair terms.

V. Skimming off Benefits Resulting from the Use obUnfair Contract Terms?

So far the Directive as well as the Proposal onsorer Rights provides for an action of injunction,
without clearly saying what an action of injunctioreans and without clarifying whether the action of
injunction should become the only remedy underféiieharmonisation approach or whether Member
States are free to go beyond it. In light of thenlber States’ competence under the Treaty to enforce
EU law, it is hard to imagine that Art. 41 of theoposal on Consumer Rights is meant to fully
harmonise collective remedies in the field of unfarms.

The other and more interesting question is whetiherProposal on Consumer Rights should not be
extended beyond injunctions to allow either publithorities and/or consumer organisations to skim-
off the benefits which result from unfair contraetms. An example might illustrate what is meant:
The German Supreme Court declared that certain blaafges violate the unfair terms act and were
void. In the aftermath of the judgment, which widedf by a consumer organisation, the question arose
as to how it could be ensured that the banks raisgbthe costs they had illegally charged to

126 1 -W. Micklitz/N. Reich, Crénica de una muerte aciada: The Commission Proposal for a ‘Directive oms&Loner
Rights’, Common Market Law Review, 47 (2009) 471,iEinS. Whittaker, Unfair Terms and Consumer Guarastthe
Proposal for a Directive on Consumer Rights and theifcance of ‘Full Harmonisation’, ERCL 2009, 22241.

12763 € 243, 28.9.1990, 2.
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consumers. As German law did not know, and indes ahot yet know, a collective remedy in the
field of unfair terms which allows for taking catlive action, consumers had to contact their bank
individually in order to get the money back. Notgmisingly, only a few of consumers pursued their
rights and the bank could in practice keep theipwdiich resulted from the use of the unfair te/n.
second example is provided by the Proposal thongani individualised form. lllegal pre-ticketing
enables the consumer to claim reimbursement gbdlgenent he/she made e.g. for a travel insurance.

The question is whether to introduce into EU lawght of collective action which reaches beyond
injunction, which further has to be put into thenmxt of the EU initiatives to establish collective
actions to the benefit of consumers.

1. State of Affairs of EU Initiatives on CollectivActions in Antitrust and Consumer Law

Courage,decided 200® and confirmed 2006 iManfredi'?° placed the European Commission in a
prominent position. It accepted the invitation loé ECJ and launched a study aimed at investigating
the rights and remedies that Member States’ lawsige for private enforcement ahtitrust injuries

The so-calledAshurststudy, conducted in 200% revealed that private enforcement in the vast
majority of Member States fell largely by the walesi The study found, and the European
Commission reiterated the finding, that nationglalesystems are largely deficient when it comes to
private enforcement. On the 19 December 2005, thiegean Commission adopted a Green Paper on
damages actions for breach of the EC antitrussftlevhich was followed on the 2 April 2008 by the
White Paper on Damages Actions for Breach of theABGtrust Rules® The justification for the
proposed action was taken from a study that andilifse possible impact of private law enforcement
in antitrust law’> In June 2009 a Proposal for a Council Directiveuwdas governing damages actions
for infringements of Articles 81 and 82 was leakedhe press, which transposed the Green and White
Paper into a coherent concept. It provided for proot representative action and an opt-in group
action which seems to reflect some kind of minimeonsensus in the academic debate, not only in
consumer law circle¥* The public awareness provoked, the obviously ifen strong reactions of
some of the Member States. There were even ruma@tsMember States made the reelection of
Barosocontingent upon the withdrawal of the proposahc8ithen nothing has happened. The future
of a Community action is uncertain.

In consumer lawthe starting point is different. Here, no bold §Gdgment(s) triggered Community
action, but rather steadily growing regulatory tits of the Member States, which have adopted or
intend to adopt collective redress mechanismseérfitid of consumer law, stimulated actiShin a

128 £¢J, 20.9.2001, C-453/99, Courage, ECR 2001 1-6297.

129 £y, 13.7.2006, Joined Cases C-295-298/04, ManE&R 2006 I-6619.
130 http://ec.europa.eu/competition/antitrust/actaamages/study.htmi
131 coM (2005) 672 final and SEC (2005) 1732 Staff VilggkPaper.
132 coM (2008) 165 final, 2.4.2008 and SEC (2008) 408-

133 Renna/Peysner/Riley/van den Bergh/Keske/Pardolesili@2aprile, Making anti-trust damages actions mefgective
in the EU: welfare impact and potential scenaniepprt submitted to the European Commission orb2tember 2007.

134 see in particular the contributions of Wagnerwidits and Roth, all in Casper/Janssen/Pohimann/Sehtlzsg.), Auf
dem Weg zu einer europaischen Sammelklage?, 200974109,

135 See for an up-to-date analysis, the nationalrtegwepared for the Centre for Socio-Legal Studies,
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first step the European Commission launched twdissuin 2008, one on the ,Evaluation of the
effectiveness and efficiency of collective redr@sschanisms in the European Union", focusing
specifically on collective redress in the EUlt evaluates the effectiveness and efficiencyxistang
collective redress mechanisms and assesses wiethgnmers suffer a detriment in those Member
States where collective redress mechanisms areavaitable. It also examines the existence of
negative effects for the Single Market and distmrsi of competition. The other study focused on ,the
problems faced by consumers in obtaining redress irfdringements of consumer protection
legislation, and the economic consequences of gmchlems® In a second step the European
Commission presented its Green Paper on Consunmkrc@ee Redress, which takes the findings of
the two studies into accoulit. The Green Paper is seeking advice on four optinnsaction, co-
operation between the Member States, a mix of pahstruments and judicial collective redress
procedures. There is as yet no White Paper. Thepean Commission seems to consider a policy mix
as preferential, in which collective ADR mechanigotesy a rolé*® and where public authorities might
be given the competence to combine administratarections against consumer law infringements
with the collective compensation of consumers. [Htger conclusion is openly addressed in the 2008

report on the application of the Directive on Irgtions*°

2. A Separate Initiative in the Proposal on ConsumRights on Skimming-Off Procedures?
Yes!

The future of the activities in the field of antist law is uncertain. Even if a proposal will be
published in due course it will deal, at the veegth with skimming off mechanisms in antitrust law
but in all probability not in unfair commercial jgtaces or unfair contract terms. Whether the itiitex

in consumer law will lead to concrete proposaldhef European Commission, which explicitly deal
with skimming off procedures in the field of unféérms, is subject to speculation.

The revision of the Proposal on Consumer Rights tedpolitical decision to integrate into the
Proposal on Consumer Rights collective remedidsaat in the form of an action for injunction — the
much more convincing approach would be to elabaaaterizontal directive on collective actions in
the field of consumer law which regulates inteadhie action for injunction — allows for the unique
opportunity to open the door to collective actiomtugh a relatively minor change of the wording of
the current Art. 41.

http://www.csls.ox.ac.uk/european_civil_justicesteyns.php

136 http://ec.europa.eu/consumers/redress_consHpattevaluationstudypart1-final2008-11-26.pdf

187 http://ec.europa.eu/consumers/redress_cons/adwegport-focusgroup2-final.pdf
138 coM (2008) 27.11.2008 794 final; see Fairgrieveilis, ICLQ, 2009, 379.
139 Eoran understanding of what is behind see \&itain Casper/Janssen/Pohlmann/Schulze (Hrsg.), 2099

140 com (2008) yyy final, http://ec.europa.eu/consustemnforcement/docs/report_inj_en.pdf and Ch. Hod2@B8.
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a) The first step: reinstall the wording of ArtDitective 93/13 to guarantee an action of injunttio
as the minimum standard of protection

The current highly deficient wording of Art. 41 tife Proposal should be brought into line with the
former Art. 7 (1), (2) and (3) of Directive 93/18tt. 41 neither defines the objective of the indival
nor the collective action nor does it cover ecormautors which recommend the use of unfair terms.

As Art. 41 stands at this stage, it cuts back tbeell of protection for consumers in Europe
considerably, maybe inadvertently. But the effeicAd. 41 would be that the leeway for Member
States in what they understand to be ,adequatesHadtive” will be widened and that the action of
injunction will no longer be the minimum standamt fcollective action in Europe. It is hard to
understand how a project, which intends to imprtwe rights of consumers in the name of full
harmonisation, devotes so little attention to tlesnimportant dimension of collective actions.

Art. 7 of Directive 93/13 runs as follows (the fgair italics are completely missing in the currAnit
41):

1. Member States shall ensure that, in the inter@fstonsumers and of competitors, adequate
and effective means exist poevent the continued use of unfair terimgontracts concluded

with consumers by sellers or suppliers.

2. The means referred to in paragraph 1 shall declyprovisions whereby persons or
organisations, having a legitimate interest undsional law in protecting consumers, may
take action according to the national law concerpefibre the courts or before competent
administrative bodies for a decisias to whether contractual terms drawn up for gehera
use are unfair, so that they can apply appropriated effective means to prevent the
continued use of such terms

3.  With due regard for national laws, the legal edias referred to in paragraph 2 may be
directed separately or jointly against a numberseflers or suppliers from the same
economic sector or their associations which useecommend the use of the same general
contractual terms or similar terms.

b)  The second step: extending Art. 7 Directive 93idhd Art. 41 Proposal so as to cover ill-gotten
gains

Once Art. 7 is reinstalled, a minor amendment cquigduce far reaching effects, in line with the
enforcement structure set up by the Directive antinie with the principle of procedural autonomy
which would give the Member States space and freetdoshape and elaborate the details of how the
ill-gotten gains could be skimmed off. EU law shbuabt go into details here, but just set the stathda
to be applied in the Member States.

1 Member States shall ensure that, in the intedstensumers and of competitors, adequate
and effective means exist to prevent the contirugedof unfair terms in contracts concluded
with consumers by sellers or supplias well as to recover ill-gotten gains resultingrfr
terms which have been declared unfair

2. The means referred to in paragraph 1 shall declyprovisions whereby persons or
organisations, having a legitimate interest undsional law in protecting consumers, may
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take action according to the national law concerpefibre the courts or before competent
administrative bodies for a decision as to whetmtractual terms drawn up for general use
are unfair, so that they can apply appropriate effettive means to prevent the continued
use of such termss well as to recover ill-gotten gains resultingrfr terms which have been
declared unfair.

VI. Conclusions and Recommendations

A deeper analysis of the Proposal reveals thaEtlrepean Commission is guided by only one idea —
to transform minimum into maximum standards. Theofggan Commission is not prepared to accept
that the regulation of unfair terms touches updfedint conceptual issues in national private legal
orders which require a deep and careful analysi.itAstands the Proposal defines a set of
»-minimum*“ standards for consumer protection in fied of unfair contract terms legislation. The
truly crucial issues of consumer protection, sotmwersially debated in theory and practice, are
simply set aside. Whatever the Proposal mighttbe certainly not a substantial step forward ifiaim
contract terms legislation. It is the attempt tbtee minimum compromise in stone. One might argue
that such a block of fully harmonised rules wouldl mb harm to consumer protection, as long as
Member States remain free to regulate unfair teoutside the scope of the block legislation.
However, such a conclusion is misleading and eaggerous as it neglects all problems which would
result from the unforeseeable impact of fully hanmed rules on national contract law.

It is to be hoped that the final outcome of thigreise will not be fully harmonised European unfair
terms legislation. Even with regard to a set ofckliated terms, full harmonisation is not really
needed. A set of terms clearly worded and promiditiertain terms would and could lead to market
clearance independent of whether the said ruledefieed as minimum or maximum standards. They
would simply constitute the ceiling and the flodrtloe EU level of protection. Member States would
have no leeway for deviating standards, as lonthederms are unequivocally worded. One might
therefore hope that the wisdom of all those invdlirethe legislative machinery will prevail overeth
short-sighted perspective of full harmonisationniium harmonisation should be brought back on
the agenda. Then the Proposal would not cause ladthough one might wonder whether it is needed
at all, as it does not bring about substantial gkearto Directive 93/13. What is really needed is a
serious attempt to critically evaluate the pros emis of decades of experience in the Member States
at a comparative level, in order to define a setutéds which can claim to be apt in dealing witk th
most prominent issues of unfair terms legislativEurope.
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