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“It should still be worth inquiring whether thesesafiders did not arise together with the laws
themselves, for then, even if they could repressitit is surely the very least to expect from thémaf

they put a stop to an evil that would not existhwiit them. (ROUSSEAU, Second Discourge

|. Introduction and place of the book

The move from a government to a governance or ‘gowentality’ type of strategy
towards political and social ordering brought alangportant changes. The book under
review purportedly re-examines the contention th& shift produced a retreat of the law.
Instead, this mixture of theoretical papers andecsisidies suggests that theantra of
governance is after all makimgore use of the law. The difference being, accordinght®
editors’ detailed elaboration, that now a pluralay lawmakers deploys a plurality of
legalities; in clear opposition to the state’s tgdimonopoly of a single legality: state law.
The second line of inquiry that runs throughout bloek uncovers the normative issues that
this multiplication of legalities generates. Namelye dilution of the idea of responsibility
and accountability of those who exercise governamckethe way in which the promise of free
mobilisation of the law open to all can more thaeredepend offactual access to resources.
The expansion of the law could well result in exgratnal power asymmetries. Put simply, the

book deals with the intrinsic relationship betwésan, power and violence.

This book is a useful starting point for those liegted in critically assessing some hot
topics in contemporary scholarship such as new mpavee, soft law, the blurring of the
distinction between public and private law and autles, sovereignty and communities’ self-
government, or legal pluralism. Since most casdistumake both explicit and implicit use of

Michel Foucault, Giorgio Agamben and Zygmunt Baumed@nndamental ideas, this book

" Graduate Student at the European University Litstitl thank Goncalo Vilaca, Hanna Schebesta asdj¥/i
Vukov for detailed comments and discussions on wiesis expressed here. All errors remain mine.
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provides lawyers with an easy and rare introductiorsome of the most relevant social
theorists who have written on law in the last desadwWhile this may be sufficient for
undergraduate students or lawyer just getting antgahwith critical jurisprudence writings,
the book is clearly insufficient for those alreddyniliar with the topics just mentioned; as we

shall see throughout this review.

The essay proceeds as follows. In the followingisec| spend some words on the
structure of the book. Given its breadth and comnpamtalisation, | do not analyse each
chapter individually. Instead, | first present thest attractive features of the book as a whole
(section IIl). Then, | examine the extent to whittte authors’ contributions address the
different challenges put forward by the editors their introduction and derive some
consequences from it (section IV, A). Turning te ttase studies, | identify and analyse three
persistent methodological flaws which seriouslyitithe value of most contributions (section

IV, B). Finally, section V provides a brief concios.

Il. Structure

The book is organised in twelve chapters. The fisgt are theoretical, whereas the
remaining ten are case studies. Unfortunately, krewehe chapters are not further arranged
according to any specific logic. Given the factttimcirca 280 pages the reader jumps from
the challenges of critical legal anthropology (Byivate military companies operating in war
scenarios (lll), security policies in Israel (IVgouth American and South African land
restitution practices (V and VI), fisheries managein(VIl), children’s governance (VIll),
and international soft law instruments (IX, X and),Xo appointment procedures in Italian
universities (XII), an internal grouping of the ¢obutions according to a common criterion

would certainly have made the reading experienge tigrtuous.

In any event, the scope of the book is simply &rge. The chapters are factually so
thick that the number of topics involved incessaffrces the reader to go back and forth in
order to relate (and remember) them both to théoediunifying contribution and to the

remaining chapters.
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[ll. Law and social sciences

The editors, Franz and Keebet von Benda-Beckmadnrlala Eckert take the bull by
the horns by acknowledging the problem of powethimm governance of law. This is in stark
contrast with the recent new governance and suftligratures: which tend only to be

critical of the lack of legitimacy of these new rhaaisms.

Conversely, the editors aptly show that law isa@ure form that works in an impure
world. Along the lines of critical jurisprudencégly identify most of the problems depicted in
the volume as problems created by laself, that is, problems that would not exist in the
absence of law (reflexive or second order problemdghce, the issue is not merely one of
legitimacy but also one of thextensioranddesirability of legal intervention. In other words,
one -if not the most important- underlyimgoblématiqueof the book is the “fetishism of

law”; a term coined by Jean and John Comaroff @irtbhapter.

This sheds light on a second valuable contributibthe book. If law is intrinsically
contradictory, then onlgmpirical analyses can tell us concretely which side of dbale
prevails. In my opinion, by offering a theory infioed by empirical work in line with Jean and
John Comaroff's pleading, this book adopts an letélal attitude that belongs to the
forefront of legal scholarship; the unificationlegal theory and social sciences.

This becomes very clear when we try to determine haw structures human
behaviour. Classical legal theory along the lineKelsen but also Harassumedhat law
impacts upon human action. While relying on thaaitieat law constrains behaviour because
of its sanctioning potential or the idea that indibals psychologically recognise some rules
as legal, legal theory has never assessed the ieahpialidity of these claim$.
Acknowledging the existence of multiple normativearslards (legalities) places this
assumption under stress. Which types of norms itnppon human behaviour, in which
proportion and how? However, it also poses diftiesl to the legal pluralist. Indeed, it is up
to the latter to show that the specific legal foilsnnot disintegrated in the plurality of

legalities. Otherwise, we would not be able to tdgrihe specificfunction served by law and

! G. de BURCA and J. SCOTT Law and New Governance in the EU and the Oord, Hart, 2006.

U. MORTH, Soft Law in Governance and Regulation: An Inteligigtary Analysis Cheltenham, Elgar, 2004.
2 See, on the empirical nature of some of Hart'spnidential assumptions: SCHAUER, “Was Austin Right
After All? On the Role of Sanctions in a Theonylafw”, Ratio Juris 2010, pp. 1-21.
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no other normative orders. Notwithstanding thed@cdlties, the case studies in this book

help to put empirics right in the way of legal thed

Finally, this approximation of law to social sciescalso occurs at the theoretical
level, with the deployment of conceptual framewatkseloped by prominent social theorists;

as mentioned in the opening section.

V. A critigue of the critique

Praising the avant-gardstitude of the book does not say much, however, about the
merits of the final product. In this section, | nea&xplicit that, at least in science, the old
saying “it is all in the attitude” does not suffiub-section A deals with the main substantive
limitations of the book, whereas sub-section B egsosome methodological limitations that

are apparent in most case studies.

A. Substance: The editorial challenge

When reading the book under review, the centraditenlies in the gap between, on
one hand, the intentions of the editors and thdlesiges they identify to be relevant and, on
the other hand, the actual contributions assemblee .editors are concerned with showing (i)
how multiple legalities intersect, (ii)) how law istrinsically connected to power, and (iii)
how recent de-juridification strategies have tartierpreted as actually reinforcing the role of
law in society. To which extent do the case studespond to this editorial challenge? And

what are the consequences of a potential failure?

The undoubtedly book addresses the two first poiBigery chapter offers a rich
description of the ways in which legal frameworlks de mobilised and used by actors to
forward their own goals and agendas. A case intp®iBill Maurer’s chapter on how soft law
is socially constituted and its content is defilgydthe actors whose voice alowedto enter
the debate. Li's chapter on the use of the “lawthaf project” in Indonesia introduces the
reader to a new source of law, designed from dttaydnternational experts. Moreover, some

of the chapters also explore how different norngpractices interact with official law. David

% Joining forces with the recent Naturalist turn;:sBe LEITER, “Naturalism in Legal Philosophy” itE.
ZALTA , The Stanford Encyclopedia of PhilosopB@07 ,http://plato.stanford.edu/entries/lawphil-natunaiis
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Nelken’s chapter, for example, analyses at lengt Ithe Italian University appointment
system is completely corroded by unofficial rulkatt‘parasite’ official law, benefiting from
the latter’slegal form, giving full content to the old expressiom “the shadow of law”.
Griffiths and Kendal’s chapter offers an interegtguide to the historical interplay between
legal and administrative rationalities in relatiom the Scottish governance of children.
Finally, Monica Nuijten and David Lorenzo are edyauccessful in studying how law is
enforced differently across one territory and hbase abandoned by law interact nonetheless
with the absent state law;g, by mimicry of state institutions.

The contributions achieve much less in relatiorth® third challenge. The editors’
thesis, according to which processes widely heldoasitering the juridification phenomenon
are actually reinforcing it, betrays their strongncern with the desirability of society’s
current degree of juridification. The chapters, boar, systematically fail taotice and
problematisethis normative issue. As | will show until the eafithis section, such failure
deeply compromises the quality and reach -bothnieally and audience wise- of the book

under review.

First of all, there is no single reference to tinédification literature or the problems it
deals with! Secondly, any juridification thesis needs to digtiish the different legalities that
bind social life. Otherwise, the juridification #$ie becomes nothing else than a tautology. In
this respect, the chapters provide a systematistitition of the lack of elaboration of an
operative concept of law and legalftonsequently, the book offers nothing to overconee
guestion thakilled legal pluralism; namely, what is law. Additionaliye failure to preserve
the specificity oflegal legality makes it very difficult to understand tieact medium through
which power is exercised. Finally, it also preveaty assessment of the editors’ interesting

re-juridification thesis, which still remains to be explored.

4 J. HABERMAS, The Theory of Communicative Action - Life World &ydtem: A Critique of Functionalist
ReasonBoston, Beacon, 1989, Vol. &. TEUBNER, “Juridification: Concepts, Aspects, Limits, Saduts” in
G. TEUBNER, Juridification of Social Spheres: A Comparative Ass in the Areas of Labour, Corporate,
Antitrust and Social Welfare La¥Berlin, Walter de Gruyter, 198%. ZUMBANSEN, “Law After the Welfare
State: Formalism, Functionalism, and the IroniciTof Reflexive Law”,American Journal of Comparative
Law, 2008, pp. 769-808.

® | am assuming with Tamanaha that it is probablgdssible to define law in a unitary way and therefaw
should be conceptualised according to the spepifiblem at stake; se&.Z. TAMANAHA , “Understanding
Legal Pluralism: Past to Present, Local to Glob&l/gdney Law Revie\2008, pp. 375-411.

Cotterrell supports a rigorous definition of lawléigal sociologists are to enter the realm of lawyseeR.
COTTERRELL , “The Sociological Concept of LawJpournal of Law & Societyl983, pp. 241-256, at p. 244.
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The lack of engagement with the existing literatigedramatic in Jean and John
Comaroff's chapter, in which they plead for the elepment of a critical legal anthropology.
Indeed, since they ignore thaitical jurisprudence movement as advanced by Costas
Douzinas and his collaboratdtshey fail to realise that their agenda has alreagign fully
developed in the last decai€€ven more seriously perhaps, the critical jurisience of
Douzinas andl. does not limit itself to state the current lefishism but is also striving to
find ways out. The same could be said of thosecasittvho are working in the framework of
thecrisis of law®

To a large extent, this volume merely offers a poavgique of law along the lines of
the critical legal studies movement. This contrésuto leave the educated reader with a strong
impression ofdéja vu It is not surprising anymore to say that law @mmected to power,
notwithstanding the factual richness of the accowffered. One could simply ask: so what?
And yet, if this were the case, the reader woukeha respect the lack of normative advice
and prescriptive writing in the book. Still, by giening the desirability of legal intervention,
the editors chose to legitimate differently a difiet critique: there is practically no attention
paid toalternatives to law Law creates power relations and problems of its,obut we
advocate even more law and legal procedures to w#hl the former; the contributors
paradoxically say! Yet, as one of the contributekelly- aptly shows, this prescription

creates an endless vicious circle that permaneatly for more and more law.

The failure to address alternatives to law alsest&dom the content of the different
contributions. The authors, with the remarkableegtion of Griffiths and Kendal and to a
lesser extent of Nelken, do not perform any comparaanalysis of thestatu qua®

Furthermore, the authors almost never deal exylwith the intrinsic limits of law to operate

® Among the already significant existing literatutke clearest work isA. GEAREY and C. DOUZINAS,
Critical Jurisprudence: The Political Philosophy ddstice Oxford, Hart, 2005.

" Be it content -legal fetishism, politics of idegtilegal violence, post-colonial paradoxes, pcditof disorder
and fear- or approach wise.

8 P. PRODI, Una storia della giustizia: Dal pluralismo dei fodl moderno dualismo tra coscienza e diritto
Bologna, Mulino, 2000.

° | take seriously the challenge encountered byhFistan article on the question that apparentlg killed
critical legal studies (henceforth, “CLS"); that ig8hat would you put in the place of law? Fischjuwed, at the
time, that this question fundamentally misunderdtd®e CLS enterprise because it was premised dhgipeed
to do normative theory and (ii) the need to haval&rnative vision; sed?. M. FISCHL , “The Question That
Killed Critical Legal Studies”Law & Social Inquiry 1992, pp. 799-820, at p. 808.

19 See, on the general importance of comparative titisthal analysis:N.K. KOMESAR, Imperfect
Alternatives: Choosing Institutions in Law, Econospiand Public PolicyChicago, The University of Chicago
Press, 1994.
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social change; tough, here again, Kelly and Ghiffiand Kendal are exceptions to the fdle.
Consequently, the means / ends adequacy of lawlte some problems is not questioned at
all. The chapters on land restitution are greatrgtas of the authors’ naiveté. Can we really
expect judges to decide on land restitution withiirtking about the economic and social
problems that this could bring for the country astele? Can a decision that compromises
farming productivity, land values, foreign invesmm® gender equality and many other
aspects of social life be taken simply accordingstiact legality and the property rights
qguestion? For a useful comparison, take the examplelass actions in the US that are
routinely decertified by judges mostly because Iitéer cannot accept taking a decision
whose social effects alone could bankrupt an emidestry. In other words, perhaps some
decisionscannotbe made and the authors simply fail to providerdsgler with any relevant
thoughts on these matters.

As a result, in spite of the laudable attitudeadsepraised, the book cannot contribute
substantiallyto the most pressing questions facing the acad€amd social) debate. By
failing to take into account and communicating viltle state of the art, the book also does a

poor job in introducing newcomers to the debatestioeed.

B. Method: Selected problems of case studies

Setting aside for a moment the substantive issisesissed in the last section, we still
have to examine whether the case studies fulfilpttoenise of a theoretically informed legal
anthropology. Despite being factually and inforwelty extremely rich, | will suggest that
most case studies suffer from shortcomings thatcafthe validity and relevanceof the
descriptions offered. | focus on three particulagtimodological problem¥. The following

sub-sections also offer a more detailed accousbofe chapters of the book.

1 See, for two different accounts: LUHMANN , Law as a Social SystetNew York, Oxford University Press,
2008; andF.H. HAYEK, The Constitution of LiberfyChicago, University of Chicago Press, 1960 [r&pri
London, Routledge, 2008].

121 am not suggesting, however, that each chaptéersufrom the three limitations mentioned or thane of
them do not manage to avoid all three.
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1. Normative bias and complexity

Too frequently, the case studies of the book umeeiew are heavily dominated by
strong normative assumptions. Since discussingpibssibility of conducting value-free
inquiries is futile, 1 want to focus instead on teects that unexamined and undiscussed
normative assumptions can produce. The closelyectizdoption of an insufficiently complex
conceptualisation of society also greatly affebts framing of a case study, conditioning the
guestions to ask and thus the conclusions thatkes.

Let us take as an example Marie-Claire Fobletsdyston the modes of governance
behind the management of immigration and integnati third country nationals She
uncovers the nexus between EU law and member dta¢eseforth, “MS”) policy. In this
respect, she identifies the paradox of MS comngjtt;nthe harmonisation of migration policy
with the Amsterdam Treaty and then shunning awaynfthe announced and formalised
compromise after its enactment. She predicts that the adoption of qualified majority
voting (henceforth, “QMV”) can bring about the desi changes in immigration policy.

The problem is that there is no argument or angliysthis chain of propositions. First
of all, there is no discussion of why the harmatmsaof immigration policies is desirable -
namely, why is a higher level of protection of humayhts always better?- or MS still avoid
doing it. We simply learn that harmonisation is heing pursued without being provided
with any explanation capable of giving the readdretier grasp of the situation as a whole.
This lack of explanation repeats itself when théhauadvocates QMV instead of the open
method of coordination (henceforth, “OMC”) to fomslaher agenda. Here again, she simply
states that the former is far magectiveto reach harmonisation as soon as possible without
defending QMV as a fairer or better policy-makimgplt In a nutshell, politics are simply

thrown out of the window and replaced by the authoaked normative preferences.

Similar problems are also very obvious in Hellund &erman’s chapter, which deals
with the inbuilt tensions within land restitutionchcompensation processes in South Africa.
In this context, the law has the difficult taskre€onciling land restitution with contemporary
race, gender and class inequalities. The landu@et procedure consisted in the creation of
a joint venture between those who had been ex@tapriand agro-firms, instead of a simple

13 This analysis equally applies to Sidakis’ artiahel &Viber and Bull’s contribution.
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transfer of property to the original owners. Theeggoment’s purpose was to avoid handing
out highly productive farms and lands to commuasitiéth no technical expertise to run them;
this way preventing loss of productivity and lowand values, as well as sending to foreign
investors a signal of economic stability. In exap@nthe expropriated benefit from a share in
the profits and are employed in the joint-ventunehjle gaining at the same time future

training opportunities.

The authors suggest that, with this formula, tla¢estliscreetly converts a problem of
justice into a problem of economic growth. Theiitigue assumes that land restitution is a
purely juridical problem. The classical juridical therapyndates to give back the lands. This
statement, however, contributes nothing to an wstdeding of the magnitude of the problems
at stake. In fact, the passage of time and the kdifigation of the social ordét brought
new elements to the equation. Even if the exprogmsaacquired their land illegally, their use
createdegitimateexpectations on uncountatiterd partiesto the dispute. These expectations
work and have an impact upon many other sociaksystthan the legal one. A strictly legal
solution would have disastrous consequences far @bals, such asconomicandpolitical
goals (see the description in section 1V, A), adl &g for such a value agnder equalitya
fact incidentally recognised by the authors. Weusthkeep in mind that, beyond systems,
persons are also at stake here. And a strict tlgfasion would, most likely, affect negatively
a far higher number of human beings than thosehtonwit benefits. At this point, one should
remember Hayek and his visceral contempt for tlea iofsocial justice™® What does doing
justice mean in this situation once captured inemsirety and, even more fundamentally

perhaps, justice foxhon®

The point here is not to take side with the largtitgtion procedure as it was devised.
The purpose was to show that, if we do not reptesarial reality in its full complexity and if
we do not conceptualise it with an equal degreeonfiplexity, we will end up replacing one
ideological view by a new one without increasing anderstanding of the problem we are

addressing® Taken together, normative biases and a lack ofpbexity preclude a better

41 am not suggesting that the world is now more demghan before. In this context, one only needsaipthat
the way in which we (discursively) conceptualise world is more complex.

5 F.A. HAYEK, Law, Legislation and Liberty: A New Statement a thiberal Principles of Justice and
Political EconomyVol. 2, London, Routledge, 1982.

18 This lack of complexity in thiook that framed the description and mapping of thédjeros is also obvious in
Monica Nuijten and David Lorenzo’s contribution.
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understanding of the phenomenon under analysishithypg fundamental features of the

phenomenon under scrutiny or keeping them hidden.

2. First and second order problems

A distinct methodological issue lies in the authoonflation of the critique of the law
with the description of itseffectivenessThe lack of awareness of this distinction onigits
our grasping of the different orders of problemshimse surrounding the use of the legal form.
Furthermore, it makes the lack of complexity in thay we approach social phenomena all

the more obvious.

A general problem of laws is their lack of effeetiess. As a matter of fact, we
frequently say that the quality of a law matterssi¢ghan the extent to which it is actually
applied and observed. Indeed, if laws are not egpbBociological inquiry should find owtho
is not doing its job -the courts, the police andae andwhy? Sometimes the answer resides
in the lack of institutional capacity of the law tackle them. At other times, it will be the
law’s means-ends unsuitability. Finally, it mayalsave to do with the legal actors’ own
preferences and values. The important thing to nelpee is that, when an existing law is
violated, legal action has to follow. In a sengerefers to the role of the legalystemto
uphold the normative expectations it has created.

An ideological critique of the law addresses aetdéht problem; generally, the one
encompassed by the statement that legally fuels asymmetries of power and reinforces
existing relations of domination. This has much entwy do with the normative and social
content of the law than with its legality or illdy Of course, the application of laws by

institutions can be normatively questionable bat th not the point | want to stress here.

The chapter by Wiber and Bull on fisheries managemerfectly illustrates my point
by conflating these dimensions. They argue thadva participatory governance structure led
to the privatisation of fisheries management, duthé political priority given to corporations,
the lack of information publicly available and thH#ackmail strategies employed by
companies against their workers. In order to imprdhings, they suggest that more
information should be made publicly available.
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As rich as their analysis is, they still fail toderstand the different order of problems
at stake. It is not because more information isenaublicly available that participation will
be improved. This is so, because participationamdp curtailed due to illegal behaviour,
restricting the freedom the use of part of thabinfation by workers. Ironically, because of
the authors’ bias in favour of participatory demisimaking, they ignore the material
conditions needed to exercise it. Two points mestdised. First, their conclusion is anything
but radical or critical. Secondly, by framing theegtion in such terms, they fail to seriously
inquire on the reasons why the courts and law eeferdo not fulfil their mission; that is, the
legality question, which could be the stepping stéor the normative ideal question of a
broader reception of participatory governance si¥aFurthermore, this chapter clearly
shows that the illegal behaviour of companies it ao effect of the law of participatory
governance. If second-order problems are to besdplrst order issues are to be dealt with in
the first place. Finally, we can clearly see, oa fasis of what was said so far, that different

therapies apply to problems of a different order.

In his chapter on the Israeli security policiegathe first Intifada, Tobias Kelly offers

a solid application of the distinction between tfiend second order probleffsAs he
cogently argues, Israel and Palestine are bothoaeimally and territorially integrated. This is
the first order level of the problem. The secondeotevel is constituted by the security laws
adopted in recent times in order to superimposenupese integrated territories and
populations a system of checkpoints, controlline&tamians freedom of entry and circulation
in Israel. As the author claims, since no secuaty aims at dealing with the first order level,
the former only creates tensions and civil unrest @ daily burdensome procedures. In order
to control the latter, more restrictive laws hawéoe applied, as actually happened and is still
happening. Still, these laws only solve probleneatd by the previous laws, thus leaving

untouched the first-order problem; namely, econcanid territorial integration.

In this sub-section, | tried to demonstrate howngeible to identify distinct orders of

problems is fundamental to be able to use the teavfinore informed wa¥’. More important

Y This limitation is patent in Sidakis’ chapter dmetuse of violence by private military companiesvid
Nelken’s chapter suggests that broader culturaleslike group loyalty can help to explain the tiwat of
citizens and courts in the face of illegal behaxiou

'8 Likewise, Griffiths and Kendal’s chapter on thsthrical evolution of child care in Scotland rigosty takes
into account this distinction.

9 E. PERUZZOTTI, “Modernisation and Juridification in Latin Amesic A Reassessment of the Latin
American Developmental PathiThesis Elevenl999, pp. 59-82.
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for the economy of this essay is the conclusiort ttanflating them compromises the
understandingof the multiple dimensions at play in social ph@ema. As in the previous
sub-section, we have to conclude that sharing ijtg attitude to legal scholarship is not
sufficient; it has to be complex enough to avoiddming a type ofaits divers

V. The ashes of law

This is a sad book. The defects and contradictodnise law are crudely exposed, as if
we were observing a doctor ripping off the thor&a @atient on the surgery table. Law is on
fire and is fire. Since most chapters echo unexachimormative preferences, the reader is left
in a delicate position. First, he is told that there a set of undisputed goals that society
should reach. But, then, no exit strategy is predicand most contributors still go on to
advocate more law to remedy the problems creatddvibytself. This is probably the greatest

unfulfilled promise of the bookso whatandwhere t&

When closing this book, law appears to be nothirgenor less than an exposed
fracture. The overall feeling is one of non-fulfiként; that only the easy part of the job was
delivered and that the large questions identifigdHe editors remained largely unexplored.
For this reason, the book is best suitable as &oduaction to the way power and law are
interwoven in the contemporary world. How much tlsatisfies other readers -at the

normative and descriptive levels- is left to thikdwing parable:

“This wanderer is no stranger to me; he passed feyrhany years ago. He is called Zarathustra; but he
has changed. Then, you carried your ashes intarthentains; would you now carry fire into the

valleys? Do you not fear the punishment for argefi&’

F. NIETZSCHE, Thus Spoke Zarathustra891; New York, Barnes & Noble Books, 2005, p. 8.
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