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Abstract

This working paper examines the legal nature, gnetation and scope of application of fundamental
rights in the European Union in light of the Chamé Fundamental Rights. The authors review the
sources of fundamental rights protection and confihat this protection, as applied prior to the
Charter coming into force, remains in effect. litespf the Charter, due regard should continueeto b
given to the shared constitutional traditions amel ¢ase-law of the Strasbourg Court, in particular
when it comes to the interpretation of the Chartdre paper also addresses issues that arise with
regard to the future accession of the Union to Eweopean Convention of Human Rights.
Additionally, close examination of the position BU fundamental rights in the legal order of the
Union reveals that Member States are bound by thights only when they act within the scope of
application of EU law. The Charter does not alkés system either. Finally, following discussion of
the opt-outs from the Charter, it is concluded tthat overall impact of the Charter is likely to be
anything but revolutionary. Moreover, the paperedfa special perspective on EU fundamental
rights: it suggests that th€lclkdevecicase reaches beyond the Charter in that it inteslalirect
horizontal application of an EU fundamental rightases of age discrimination. However, the authors
also caution that this judgment should not be @ted, as it seems unlikely that the Court intertded
systematically extend the effect of EU fundameritgits.

Keywords

Lisbon Treaty - EU Charter of Fundamental Rigrgsurces of fundamental rights - EU accession to
the ECHR - opt-outs kiicUkdevicicase
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The Charter of Fundamental Rights of the Europeamidn after Lisbon

JULIANE KOKOTT AND CHRISTOPH SOBOTTA"™

I ntroduction

The Court of Justice has developed the protectidnrmlamental rights by means of judge-made law.
This is because neither the European Economic Camtynaor the European Community had a
legally binding catalogue of human and fundamemngdgits. The Treaty of Lisbon has not only turned
the Community into a Union, it has also equippealih such a catalogue: the Charter of Fundamental
Rights of the European Union.

The Charter dates back to the year 2000. ThenjaRaht, Council and Commission solemnly
proclaimed this documenhtwhich had been drafted by the European Converttigrwas not legally
binding. The Charter contains a comprehensiveofisights, freedoms and principles and is linked to
explanations describing the sources of each indalidrticle.

Despite the absence of legal force, the Advocatse@l soon drew upon the Charter as a source of

inspiration® It was only with great reluctance that the Codrtlustice followed. The first occasion
arose when it came for the Court to interpret tective on the right to family reunification, the
recitals of which directly referred to the Chartester, the Court also drew upon the Charter, algho
there was no clear reference to it, in a direcvecitals, in emphasizing that it reaffirmed derta

rights which were already recogniz&d.

The Treaty of Lisbon changed this. Henceforth, deti6(1) of the EU Treaty states that the Union
recognizes the rights, freedoms and principleosetn the Charter. Furthermore, it is stated that
Charter and the Treaties have the same legal v@he Court has already referred to this clause in
recent decisions.

T LLM. (Am. Univ.), S.J.D. (Harvard), Advocate Geakat the Court of Justice of the European Uniamdmbourg.
This working paper is based on the Distinguishedtlre given by Advocate General Kokott at the Acageof
European Law Summer School on 29 June 2010.

” Legal secretary (référendaire) in the Cabinetadidtate General Kokott.
10J C 364, 18.12.2000, at 1-22.

2 Cf. Opinions of Advocates General Alber in Case O/88 TNT Traco[2001] ECR 1-4109, point 94; Tizzano in Case
C-173/99BECTU[2001] ECR [-4881, point 28; Léger in Case C-353/99aRitala [2001] ECR 1-9565, points 82 and
83; Mischo in Joined Cases C-20/00 and C-64800ker Aquaculture and Hydro Seafof003] I-7411, point 126;
Poiares Maduro in Case C-181/03Brdone[2005] I-199, point 51 and Kokott in Joined Case382/02, C-391/02 and
C-403/02Berlusconi and Otherg005] 1-3565, point 83.

3 Cf. Cases C-540/0Barliament v Council2006] 1-5769, para. 38 and C-275/Bfomusicag2008] 1-271, para. 64.

4 On the principle of judicial protection, see Casé32/05Unibet[2007] I-2271, para. 37, Joined Cases C-402/05dP an
C-415/05 PKadi and Al Barakaat International Foundation v Cailnand Commissiorf2008] 1-6351 (henceforth
referred to a¥adi), para. 335, Case C-47/0Masdar (UK)[2008] 1-9761, para. 50, Case C-385/0D& Grine Punkt

— Duales System Deutschland v Commisfion yet published in the ECR], para. 179, Case 8®Riono Car Styling
[not yet published in the ECR], para. 47. See alsse@&303/05Advocaten voor de Were[@007] 1-3633, para. 46 on
the principle of legality of criminal offences apdnalties and the principle of equality and norciiisination, Cases C-
438/05International Transport Workers’ Federation and Rish Seamen's Unid2007] 1-10779, paras 48t seq and
C-341/05Laval un Partneri[2007] I-11767, paras 96t seq on the right to collective action, Case C-244Mfamic
Medien[2008] I-505, para. 41 on protecting children dbakse C-450/06/arec[2008] 1-581, para. 48 on the right to
privacy.

® Cases C-555/0Kiiclikdevecinot yet published in the ECR], para. 22 and Cas@&aBChakroun[not yet published
in the ECR], para. 44.
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The Charter has without question an important syimbmeaning Moreover, it contains rights,
freedoms and principles, which the Court has nodiszussed. One only has to think about the right
of access to placement services (Article 29) orpgheection in the event of unjustified dismissal
(Article 30). But, in this paper, | rather want ¢oncentrate on the sources of fundamental rights
protection, as well as the stipulations concerivegapplication and effects of fundamental rigials.

in all, they confirm the Court's jurisprudence up the present day. The recent decision in the
Kiiciikdevectas€’, however, is one which, in my opinion, goes beytheCharter.

2. On the Sources of Fundamental Rights Protection in the Union

The Court based the judicial development of EU &mental rights as general principles of European
Union law on a two-pronged foundatidn:

» the shared constitutional traditions of the MentBetes and
* international treaties common to the Member Stagspecially the European Convention for the
Protection of Human Rights and Fundamental Freed&@siR or Convention).

The shared constitutional traditions of the Mem8aates were and still are the primary substantive
legal referenc@ They have to be deduced by means of a methodritf@érman is calledwertende
Rechtsvergleichungwhich has been translated as valuing or evataatomparative lav’

But how does this work in practice? The Court asedyall the Member States’ constitutions, if they
include the right in question. Even if a certaightiis common to all Member States, there may be
differences in the degree of protection. These aidy be reconciled by a value judgement of the
Court of Justice. If the fundamental right is nttaed by all Member States, the Court must
nevertheless make a value judgement as to whdikeright is to be recognized. With 27 Member
States now this is a difficult task. Although theutt benefits from the fact that each Member State
represented by a judge and it can also rely uperktiow-how of a scientific research service, the
evaluation process leading to a rule of generaiegmn remains a challenge.

Since all Member States have ratified the Europgeamvention this task has become easier because
the Convention can be used as a second fundansentale in identifying shared legal positions and
the scope of their application. Since its ratifieat the Court increasingly refers to the Convanitito
determine the basis and scope of fundamental rigltshermore, the Court has explicitly recognized
that the EU Courts have to take the case-law oEtivepean Court of Human Rights in Strasburg into
account in interpreting fundamental rigfts.

® See especiallpernice ‘Treaty of Lisbon and Fundamental Rights’, in Siller and J. Ziller (eds)The Lisbon Treaty.
EU Constitutionalism without a Constitutional Trea{Z®08), at 23%t seq.

” Seesupranote 5.
8 Case C-144/08angold[2005] 1-9981, para. 74.

® Case 11/70nternationale Handelsgesellschfi970] at 1125, para. 4, Joined Cases C-387/091102 and C-403/02
Berlusconi[2005] I-3565, paras 68t seq See also Opinions of Advocate General Poiaredukain Joined Cases
C-120/06 P and C-121/06 RAMM and FIAMM Technologies v. Council and Commis$2008] 1-6513, points 55 and
56.

19 Opinions of Advocate General Roemer in Joined CE8£&2 to 69/72Werhahn Hansamiihleand Others v. Council
and Commissiofil973], at1229, 1258. On the methods, see C. SmiAotinsparenz in den Rechtsetzungsverfahren der
Europaischen Unioif2001), at 29@t seq

1 Cases 4/78lold [1974], at 491, para. 13 and 222@shnstor{1986], at 1651, para. 18.

12 Joined Cases C-238/99 P, C-244/99 P, C-245/99 47799 P, C-250/99 P to C-252/99 P and C-254/afhiburgse
Vinyl Maatschappij v. Commissiga002] I1-8375, para. 274 and C-301/0£Bmmission v. SGL Carb¢2006] 1-5915,
para. 43.
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This jurisprudence was explicitly reaffirmed in thi@astricht Treaty® It introduced the claim that the
Union recognizes the fundamental rights, as guaeahby the Human Rights Convention and as they
result from the constitutional traditions commontte Member States, as general principles of the
Union’s law.

The Treaty of Lisbon has not changed anything &b dlacord, but clearly acknowledges both methods
in Article 6(3) TEU. And they are both still beinged. As recently as 2005, the Court recognized a
new general principle of European Union law, nantieé/principle of non-discrimination in respect of
age, in theMangold case®* On the one hand, it is to be noted that only a fdember States
explicitly®® acknowledged this expression of the general miecdbf non-discrimination in their
respective legal ordef8.0n the other hand, this general principle hadadlyefound expression in a
specific power of the Union to combat discriminativased on age (Article 19 TFEU, ex-Article 13
TEC), a power that had been exercised by means difeative!” The principle also expresses a
growing trend in the field of fundamental rightsotaction at the European level, a trend that all
Member States sustained through the solemn deckarat the Charter, including the prohibition of
age discrimination in Article 21.

The Mangold case could possibly be considered to be an aatamip effect of the Chartéf. This
hypothesis appears to be confirmed byKlietkdeveccase. In this judgment, handed down after the
entry into force of the Lisbon Treaty, the Courpkoitly based the principle of non-discrimination
respect of age on the Chartéalthough the facts of the case still had to bgg@adunder the old law.

With this, the judicial development of fundamentghts has possibly not yet been exhausted. Even as
late as March 2010 in a judgement on the indeparedehnational supervisory authorities of personal
data protection, the Court specified the principl@lemocracy, taking into account the differentdaw
of the Member Staté8.The case dealt with the question whether the jplimof democracy required
that a national supervisory authority for data @cobn be included in the national administrative
hierarchy. The Court of Justice rejected this notis it appeared to be an isolated expressioneof th
principle of democracy and not really necessarefsuring democratic control.

The Court must currently deal with the question tlvbe the recognized legal professional privilege
protecting communications between lawyers and thénts' is applicable only to independent
lawyers or whether it applies to in-house lawyessweell. The underlying question is whether in
competition cases the Commission not only mustaneffrom using communications between
companies and external lawyers, but must alsoinefram searching the respective legal department
of the company in question. In my recent opinior2@fApril 2010, | arrived at the conclusion thas th
internal communications with in-house lawyers dd anjoy the fundamental rights protection of

13 Cases C-415/9Bosmar{1995] 1-4921, para. 79 and C-274/9BErnard Connolly v. Commissi¢g001] I-1611, para.
38.

14 CaseMangold supranote 8, para. 74t seq See also Kokott, ‘Auslegung européischen odewekrdung nationalen
Rechts?'Recht der ArbeiSonderbeilage zu Heft (2006) 30, at 36t seq

15 But see the Opinions of Advocate General Sharfist@ase C-427/08artsch[2008] I-7245, points 42t seq and of
Advocate General Kokott in Case C-540R&rliament v. Counci[2006] I-5769, points 108t seq on considering age
when applying the general principle of equal treaitm

18 The prohibition of age discrimination is set downArticle 6 of the Finnish Constitution as well asregarding
professional life — in Article 59(1) of the Portiese Constitution.

17 Council Directive 2000/78/EC of 27 November 200@aklshing a general framework for equal treatmint
employment and occupation, OJ L 303, 2.12.20006£22; see also Caggiciikdevicisupranote 5, para. 21.

18 Kokott, supranote 14, at 36.

19 caseKiiciikdevegisupranote 5, para. 22.

20 Case C-518/0Commission v. Germargiot yet published in the ECR], para. 42.
2L Cf. Case 155/79M & S Europe v. Commissi¢h982], at 1575, paras 18-27.
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communications between lawyers and cliéhtdne of the reasons for this finding was that dhhge
Member States recognized such a professional @geibf in-house lawyers.

However, in the broad area covered by the ChaherCourt no longer has to rely on judge-made law,
but can directly base its decisions on the expliddid down fundamental rights. Nevertheless,
questions on the judicial development of the lawy i@l occur when it comes to the precise contents
of a fundamental right, the range of its applicatmd when it is weighed against conflicting insése
But in these cases the Charter also gives goodtatien. First of all, the wording of the provisian
guestion will serve as a foundation. It quite offgovides very detailed specifications. The text is
supplemented by the explanations of the Chartevigioms, which are directly attached to it. They
primarily mention the sources of the respectivéntrigJnder Article 6(1) TEU, due regard must be
given to these explanations in the interpretatibthe Charter. It is self-evident that these sosirce.

the European Social Charter, and the materialsesziad to them can be helpful in interpreting the
respective right in question.

Furthermore, the Charter is deemed to leave unddhtigbse fundamental rights which have already
been recognized, and in any case not to lessen ghatiection. According to Article 52(4) of the
Charter, fundamental rights resulting from the t¢itutsonal traditions common to the Member States
shall be interpreted in harmony with those tradgioAnd according to the article’s paragraph 3, the
fundamental rights corresponding to the rights goteed by the Convention are to have at least the
same content as in the Convention itself, thoughpifovision also allows fundamental rights to be
extended beyond the level guaranteed by the Coiovent

This means in particular that the entire case-lath@ Court concerning fundamental rights remamns i
effect. At the same time, it is both allowed and¢essary to draw upon the shared constitutional
traditions and the case-law of the Strasbourg Gehen the Charter has to be interpreted.

3. Accession to the European Convention on Human Rights

In relation to the European Convention on Humanhi&iganother development should be noted,
which is set forth in the Treaty of Lisbon: accaglto Article 6(2) TEU and Protocol no. 8, the Umio
shall accede to the Convention. The modalitieshidf &ccession have not yet been determined, but
according to the Protocol they shall preserve pgexific characteristics of the Union and Union law.
Therefore, it might be adviseable to provide foccadefendant mechanism, ensuring that both the
European Union and the Member State concerned mvagre appropriate, be parties in any
proceedings before the European Court of Humant&fgh

There is also discussion of whether there can lguarantee that a case be examined by the
Luxembourg Court before it is decided by the Caustrasbourg?

22 See Opinions of Advocate General Kokott in Case5@/®7 PAkzo Nobel Chemicals and Akcros Chemicals v.
Commission and Othefgaot yet published in the ECR].

2 See the presidency note ‘Accession of the Europuson to the European Convention on Human Rigt@suncil
document 6582/10 of 17 February 2010, at 3; addessithrough the public register at
http://register.consilium.europa.eu/.

2 See the discussion document of the Court of Jystaeession of the EU to the European Convention tfe
Protection of Human Rights and Fundamental Freedamailable at http://curia.europa.eu/jcms/jcms/A35®/, and the
presidency note ‘Accession of the EU to the ECHR thedpreservation of the ECJ’'s monopoly on the imtggtion of

EU law: options under discussion’, Council docunt0f68/10 of 2 June 201TimmermansOpinion of 18 March 2010

in view of the parliamentary hearing of the Eurap&tarliament’'s Committee on Constitutional Affairgaidable at
http://www.europarl.europa.eu/document/activitiestt201003/

20100324ATT71235/20100324ATT71235EN.pdf, who pregoshat the Commission be given the opportunity of
requesting a declaratory judgment in front of th@JEif domestic Courts did not request a preliminating in cases
which later on become one before the ECtHR.
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In cases exclusively concerning national law sudbsgliarity of the Strasbourg system is guaranteed
because a complaint to the Strasbourg Court is adiyissible after domestic remedies have been
exhausted. However, cases raising issues of Eundgeen law that are dealt with by Member State
courts do not necessarily reach the Luxembourg tCdure ECJ will only become involved if a
national court requests a preliminary ruling. Alilgb courts of last instance are in principle urater
obligation to make such a request if a questiokWflaw is raised, parties to the proceedings cannot
enforce this obligation. Therefore, in such casesestic remedies can be exhausted without any
contribution by the Luxembourg Court.

The purpose of the domestic remedies rule is tor@fthe Contracting States the opportunity of
preventing or putting right the alleged violatidnsfore they are submitted to an external body, the
Strasbourg Couff Obviously, from the perspective of EU law it woldd extremely frustrating if the
Strasbourg Court found an infringement of fundamlenghts in relation to the application of EU law
without any participation of the Court of Justichatt could potentially have prevented the
infringement.

Moreover, the exhaustion of domestic remedies essilrat a case is properly investigated before it
reaches the Strasbourg system. This includes twitdaesolution of all questions of domestic law.
However, as long as questions of EU law have nobgen clarified by the ECJ it may be that the case
before the Strasbourg Court is based on an erren@mlerstanding of the applicable law.

There have been several proposals to redressstus.iFirst of all, the applicants should be reglir
to have demanded or at least suggested that ttemalatourt refer the case to the ECJ to demomstrat
the exhaustion of remedies. For cases where sii@dtiuves were not successful different solutions a
offered.

One option would be to allow the Strasbourg Comirneke a reference to the ECJ. However, there is
no precedent for such a procedure in the Straskeystgm. Another option, proposed by former ECJ
Judge Timmermans, is to create a new proceduréote the Commission to initiate a case before the
Luxembourg Court, if a case that is pending in $Btoairg raises questions of EU law that have not yet
been addressed by the ECJ. For the duration of gtesedure in the Luxembourg Court, the
Strasbourg Court should suspend its procedure. Wbidd require a special procedure under EU law
that could — perhaps — be introduced in conneatitimthe accession agreement.

However, in my opinion, a similar approach coulckatly be implemented under the current system:
In such cases the Commission could initiate infeimgnt procedures because the national court of last
instance failed to make a reference to the Coudusfic€”® If the Commission additionally claimed
that the decision by the national court infringdd IBw with regard to the issue before the Strasipour
Court, the ECJ could make a pronouncement on sheidn contrast, if the Commission considered
that the national decision in substance compligd ®U law it could abstain from the action.

It should be noted that all mechanisms to ensyrarticipation of the Luxembourg Court would add
further delays to the case and complicate itsrireat. Moreover, without additional measures they
would only resolve the question of EU law at issBet they would not correct the decision of the
original case and remedy a possible specific iggment of fundamental rights. Therefore, it remains
to be seen whether the accession negotiationsutime foractice will take these concerns into actoun

4. On the Scope of Fundamental Rightsin Light of the Charter

%5 ECtHR of 6 November 200LEPOJIC v. SERBIA13909/05 § 51.

%8 Cf. Kokott, Henze and Sobotta, ‘Die Pflicht zur Véme an den Europaischen Gerichtshof und die Foikyssr
Verletzung’,JZ (2006) 633, at 646t seq
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But let me get back to the Charter: How will it #ygplied in practice? One could dare to think that i
might harmonize the fundamental rights for thereriuropean UniofY. In this case all of its rights,
freedoms and principles could benefit any citizéthe Union under any circumstance. However, it is
exactly this comprehensive application which isintnded.

In fact, according to the first sentence of ArtibliE(1), the provisions of the Charter are addressed
the institutions and bodies of the Union with degard for the principle of subsidiarity and to the
Member States only when they are implementing Uraan

Overall, this provision corresponds to the existtiage-law of the Court which can be deduced from
the rank of fundamental rights in the hierarchyedf norms. Respect for human rights is a condition
of the lawfulness of Union act® And measures incompatible with respect for hunghts are not
acceptable in the Unidi.Accordingly, Article 6 (1) of the EU Treaty prowd that the Charter is on
the highest possible level of European Union lawagdo the Treaties. Therefore, the Charter is at
least part of EU primary law but an even more dky@osition is also possible.

An indication for such higher rank of the Chartande found in th&adi case. There, the Court
included the principle that all Community acts musspect fundamental rights among the
constitutional principles of the Treaty.This could indicate a possible distinction frormeru of
primary law that are not constitutional in natufée German Basic Law makes a similar distinction
called the ‘eternity-clauseE{vigkeitsklausglbecause it does not allow amendments that wditgdta
the core principles of the German Constitutionparticular democracy, federalism, human dignity
and the rule of law (Article 79(3) of thérundgesetiz In EU law such a distinction would probably be
most important for the interpretation of the Tred®yovisions that are not constitutional in nature
would be interpreted as to be in conformity witle ttonstitutional provisions, such as fundamental
rights. In contrast, it is both not foreseen anifiadilt to imagine that the Court would annul non-
constitutional Treaty provisions because of cotglwith constitutional core principles.

In practice, the rank of fundamental rights is Hyosixpressed in relation to secondary law and
Member State activities that come within the scofgU law.

First of all, the elevated rank of the Charter nsetirat secondary law, such as regulations, direstiv

or decisions are to be annulled if they are incdibfgawith fundamental rights. For example, in the

Kadi casé' the Court annulled a regulation inasmuch as iteomed the applicant. This regulation

froze their funds and economic resources becaws®/th Security Council suspected that they were
terrorists or at least funded terrorist actionshwitese funds. Neither were the accused heardi®n th
charge, nor were they given any chance to challémgassessment of the Security Council in court.
This is incompatible with the rights of the deferrel the right to property.

In many cases concerning possible contradictiomadsn secondary law and fundamental rights a
margin for interpretation can be identified. Onalldoimagine an interpretation not compatible with
fundamental rights, but it would also be possiblénterpret the provision in question in a way that
fundamental rights are respected. In such casesuld not necessarily impair the stability of EWvla

to annul the provision. In fact, according to agaih principle of interpretation, where a provisian
EU law is open to several interpretations, prefeeemust be given to that interpretation which eesur

27 This is how Kirchhof, ‘Die Kooperation zwischen Bilgsverfassungsgericht und Europaischem Gerichtshof:
Addierung oder Optimierung des GrundrechtsschutziesRestschrift fir Roman Herzg@009), 155, at 164 and 166 in
particular, could be understood.

28 Opinion of the Court of 28 March 1996 [1996] I-175@ra. 34 and Kadi, supra note 4, para. 284.

29 Cases C-112/08chmidbergef2003] I-5659, para. 73 with further referenced Kadi, supranote 4), para. 284.
%0 Kadi, supranote 4), para. 285.

%1 Seesupranote 4.

32 Kadi, supranote 4), paras 333-371.
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that the provision retains its effectiveness anitiviloes not detract from its validityIt should be
assumed that the Union’s legislature really didehawprovision in mind, which was compatible with
fundamental rights. Therefore, actions of secondavwy are to be interpreted in accordance with
fundamental right*

Such an interpretation applies to every addres$ethen provision in question. This can be the
institutions, for example in their relationship wiheir employee$, or when the Commission applies
competition law® But also the Member States have to apply EU lawadoordance with EU
fundamental right8’ One only has to think about regulations that hiavbe applied directly by the
administration of the Member States in the fielfisagriculturé® or customs rule¥. This situation
most closely corresponds with the definition of stepe of the Charter in the first sentence ofchati
51(1) of the Charter's German version, which speasut Durchfiihrung, that is ‘execution’ of
European Union law by the Member States.

However, according to the Court’'s case-law, theafbf EU fundamental rights on Member States
goes beyond this mere execution of EU law. In gpiec it is sufficient that national measures fall
within the scope of European Union law to trigdes aipplication of the Union’s fundamental rigtfts.
Therefore, some German authors consider that tidimgpof the first sentence of Article 51(1) of the
Charter aims to reduce the application of the Usidmndamental right$: But the Court’s case-law
on the application of EU fundamental rights witkine scope of the Union law is explicitly mentioned
in the explanations relating to the provision. Hfere, it should not be understood as a restriction
Incidentally, other languages come closer to theirt3 terminology: the Spanish version uses
‘aplicar’, which can be translated as ‘apply’, the Frensbhaumise en oeuviend the English version
relies on the term ‘implementation’ — both termsatéde much broader concepts than mere execution.

Let me rule out any possible misunderstandingaph@ication of the Union’s fundamental rights does
not aim at an overall harmonization of fundamentgits in the Member States, but rather to ensure a
uniform application of other European Union lawisTts why the Union’s fundamental rights are not
applied when the Member States are acting outsielestope of application of European Union law.
The only question is: How to define the scope qfliaption of EU law?

The effect of EU fundamental rights is particuladgntentious, when it comes to implementing
directives and when Member States invoke an examepd the fundamental freedoms of the Treaty
that is the free movement of goods, services, psrsenterprises and capital. Another area of doubt
that exists, for example, with regard to environtakihaw (Article 193 TFEU), concerns stronger

33 See also in general Cases C-1740f-Hollandse Milieufederatie and Natuur en Milig2006] 1-2443, para. 20, and
Joined Cases C-402/07 and C-4328ddrgeon and Otherfgot yet published in the ECR], para. 47.

3 Cases C-457/0%chutzverband der Spirituosen-Industf2007] 1-8075, para. 22 with further referencesd an
C-413/06 PBertelsmann and Sony Corporation of America v Imjp20®8] 1-4951, para. 174.

35 Cases C-274/99 €onnolly v Commissiof2001] I-1611, para. 53 and C-340/0@Bmmission v Cwik2001] 1-10269,
para. 18.

% Bertelsmann-Casesupranote 34).

%7 See in particular Case 29/6auder[1969], at 419, paras 4 and 7, in which the ppleciof proportionality was
applied without explicitly expressing it.

%8 Case 5/88Vachauf1989] 2609, para. 16t seq

39 Case C-349/0B0propg2008] I-10369, para. 38.

40 Cases C-260/8ERT[1991] 1-2925, para. 42, C-159/®bciety for the Protection of Unborn Children Ineth[1991]
I-4685, para. 31, an8opropé supranote 39, paragraph 34. See also the Opinions sbéate General Kokott in Case
C-394/07Gambazz[2009], I-2563, point 43, and C-420/@postolideg2009], I-3571, point 108.

4! Huber, Unitarisierung durch Gemeinschaftsgrundrechteur Uberpriifungsbedirftigkeit der ERT-Rechtsprechung,
EuR 2008, 190, at 196.



Juliane Kokott and Christoph Sobotta

protection clauses. Some argue that in these #@reaslld be sufficient if Member States respect the
fundamental rights of their own respective natiaaistitutions?

If the fundamental rights of the national consito$ did indeed have the same content as the Union’
fundamental rights, this would not pose any prokleBut this is not necessarily always the case.
Therefore, recourse to the Union’s fundamental tsigis often necessary to ensure the uniform
application and implementation of Union law in Blember States. This | will demonstrate in the
following with regard to the implementation of ditives and with regard to exceptions to
fundamental freedoms. However, with regard to gfeorprotection clauses the outcome might be
different.

A. On the Implementation of Directives

When it comes to the implementation of directivis® data retention directiteserves as a very
illustrative example. According to the directiveertain network and service providers must retain
certain user-related traffic and location datadqreriod of at least six months, so that this imftion
can be made available to law enforcement authsritiés expected that access to this informatidh w
help to prevent or at least prosecute serious sehbffences. Because this information is being
retained without any specific cause and becausanitprovide significant insights into the privady o
affected persons, it is disputed whether the direcis compatible with the fundamental right to
personal data protectidh.

Some Member States apparently already had suchsjfmoes for quite some time, without any such
doubts having been voiced. Recently, the GermarerfaédConstitutional Court also judged data
retention to be constitutional, but within veryigtilimits: data retained must be effectively piéa
against unauthorized access, and the use of theviafion should be strictly limited.In contrast, the
Romanian Constitutional Court found general datgenten without specific cause to be a
disproportional infringement of the right to perabdata protectioff It therefore annulled the law
transposing the data retention directive into matidaw. Thus, the directive cannot be transposed
within the entire European Union when using natiohamdamental rights as a criterion for
examination. This evidently endangers the unifoppliaation of European Union Law.

Therefore, the compatibility of EU provisions ameit implementation with fundamental rights must
be assessed against a uniform standard, namelyuBtiafmental right§. This applies not only to

guestions of validity but also to questions of iiptetation in accordance with fundamental rights.
Otherwise European Union law could be transposet iaterpreted differently in each and every
Member State. Such differences would endanger foramiapplication. This is the reason why the

4270 that end Kirchhof, supra note 27, at #86eqandHuber, supranote 41, at 194.

43 Directive 2006/24/EC of the European Parliamerd afthe Council of 15 March 2006 on the retentidndata
generated or processed in connection with the giaviof publicly available electronic communicasoservices or of
public communications networks and amending Divec#002/58/EC, OJ L 105, 13.4.2006, at 54-63.

44 Cf. Joined Cases before the German Federal CormtiztitCourt 1 BvR 256/08, 1 BvR 263/08 and 1 BVR 586/08,
paras 21l et seg see also references in para. 82 (an Englishibge press release is available at
www.bundesverfassungsgericht.de.

4 |bid., paras 22@t seq

8 Decision no. 1258 of 8 October 2009 in its origina Romanian language:

www.ccr.ro/decisions/pdf/ro/2009/D1258_09.pdf; Hsig| translation available at www.legi-
internet.ro/english/jurisprudenta-it-romania/ddeit¢romanian-constitutional-court-decision-regarghdata-
retention.html.

47 Casednternationale Handelsgesellschaupra note 9, paras 3 and 4, and 44H8uer [1979], at 3727, para. 14.
Accepted in principle by senate decision of then@er Federal Consitutional Court 1 BvF 1/05 on grees&@as
emission-certificates, para. 73 and in the decisicthe French Conseil d’Etat, No 2871Afcelor.
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Court was right to decide that the Member Statesbaund to interpret directives in conformity with
EU fundamental rights for purposes of implementatod application. Member States have to make
sure they do not rely on an interpretation of theeafive which would be in conflict with the
fundamental rights protected by the Union’s legdkeo’®

With regard to the data retention directive we rbaycoming closer to a uniform assessment at the
European level. Though the ECJ already ruled oacsion for annulment criticizing the legal basis of
the directive, fundamental rights were not addmréasehis casé? This gap is about to be closed, since
the High Court of Ireland decided, in May 2010stbmit a reference to the ECJ on the validity ef th
data retention directive with regard to fundameritggits >

B. On the Exceptions to Fundamental Freedoms oétlireaty

The exceptions to the fundamental freedoms of tleaty raise different questions. All fundamental
freedoms provide for derogations justified on gasisuch as public policy, public security or the
protection of human life and health. Under welbbesshed case-law these exceptions can only apply
if the national measure in question is compatittd ®U fundamental right3.

However, the possibility of restricting the usefuidamental freedoms pays respect to the diffegence
between the Member States. This is why some afgateain obligation to assess such a restriction
against the Union’s fundamental rights is contrarjthe Member States’ autonomous discretfon.
This thesis is based on the idea that such exceptice to be seen as excluded from the scope of EU
law and would therefore not be subject to EU funelatal rights. A derogation of this type can, in
fact, be found when dealing with the freedom of sraent for workers: this freedom shall not apply
to employment in the public services (Article 45(HEU).

However, the other exceptions, for example, defogatbased on public policy, public security and
public health, are of a different structure. Theresponding provisions (i.e., Articles 36, 45(3),d&nd
65(1)(b) TFEU) explicitly only allow measures whiate justified. This means that a restriction an th
fundamental freedoms can only be permitted wheserites overriding reasons of general interest, is
suitable for securing the attainment of the objectivhich it pursues and does not go beyond what is
necessary in order to attain°itMoreover, the impact of the measure on the freedway not be
disproportional to the objective pursuiéd.

Therefore, it is necessary to balance the objeegagnst the restriction of the fundamental freedom
Fundamental rights are part of this balancing mec®bviously, an exception to the fundamental
freedoms of the internal market serving the purprisenplementing fundamental rigfitss easier to

48 Cases C-101/0lindqvist[2003] 1-12971, para. 8 Rarliament v Councijlsupranote 3, para. 105, C-305/(5dre des
barreaux francophones et germanophone and OtH2895] 1-5305, para. 28 andPromusicae supra note 3,
paragraph 68. According to Von Danwitz, ‘Grundrasichutz im Anwendungsbereich des Gemeinschaftsreelch der
Charta der Grundrechte’, iRestschrift fir Roman Herzogupranote 27, at 23, this observation is self-evid&Gge
Huber, supra note 41, at 191 does not constitutgoeoblem herein.

49 Case C-301/06eland v European Parliament and Coun@b09] I-593.

0 High Court of Ireland, Case 2006/3785 PDigital Rights Ireland available at
http://www.scribd.com/doc/30950035/Data-Retentiondéhge-Judgment-re-Preliminary-Reference-Standing6y-
for-Costs, paras 116t seq

51 Case<€RT, supranote 40, para. 43 and C-368/@&miliapress[1997] 1-3689, paras 2dt seq
%2 Huber,supranote 41, at 192t seq

%3 Cases C-19/9Rraus[1993] I-1663, para. 32 and C-222/0TECA[2009] I-1407, para. 25.
%4 Case C-88/0Commission v Spaii2009] I-1353, para. 88 with further references.

%5 See CaseSchmidberger, supraote 29, para. 74 and C-36/02nega[2004] 1-9609, para. 34.
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justify than an exception to fundamental freedombich not only restricts the freedom but also
infringes a fundamental right.

One could imagine that in this regard only the eesipe national fundamental rights come into play.
But this would, in the end, lead to a non-uniforpplécation of European Union law — in this case the
exceptions to the fundamental freedoms — in eacimibée State. Member States that provide stronger
protection than others with regard to certain sgbould adopt stronger restrictions to fundamental
freedoms. Even worse: if an action in accordandk thie Member State’s fundamental rights were to
violate the Union’s fundamental rights, the Eurapekion would have to implicitly recognize such a
violation as legal. Finally, the Court would be deed of its function to control the scope of
application of fundamental freedoms. It would net dble to rule on the balance between national
fundamental rights and European fundamental freeddrherefore, it is only consistent that the
Union’s fundamental rights are to be applied whefinthg exceptions to the fundamental freedoms.

C. On Stronger Protection Clauses

Another issue is whether EU fundamental rights yappl Member State measures that come under
stronger protection clauses. Such clauses existatoour law (Article 153(4) TFEU), consumer
protection (Article 169(4) TFEU) or environmentawl (Article 193 TFEU). The last provision is
perhaps the most well known. It applies to EU messuhat are adopted under the specific
competence for environmental law, i.e. Article TBREU>’ Such measures shall not prevent any
Member State from maintaining or introducing moreingent protective measures. Protective
measures must be compatible with the Treaties hatl I3e notified to the Commission. The other
clauses on labour law and consumer protection far@spd in similar terms.

At first glance, more stringent protective measwadaspted by the Member States clearly come within

the scope of the stronger protection clause. Howelges this mean that such measures must comply
with EU fundamental rights? Is it for the ECJ teess whether they respect the principles of equal
treatment and proportionality as well as other Amdntal rights?

The Court has addressed this issue inBherkdpfecase?® It concerned legislation on landfills of
waste. The landfill directivé requires that a certain percentage of the wagiesited in a landfill is
inert. This means that the substances are not domger biologically or chemically reactive and
therefore pose only very limited risks to the eomiment. Moreover, if waste is rendered inert by
treatment, its volume normally is reduced signifitta In practice, household waste is turned into
inert waste by incineration. The remaining ash banput into a landfill under the quota for inert
waste.

Germany significantly increased the percentage adtevthat must be inert. For the final stage the
legislation foresees that only inert waste can lgeingo a landfill. These rules were contested oy t
operator of a landfill. It questioned whether theadfill directive and EU law in general allowed the
German legislation because it wanted to continwdepmsit waste that had not been incinerated.

The Court considered that the measure did not ounter to the landfill directive but that it proeid
for more stringent protection of the environmenbwéver, the national court also asked for an
assessment whether the measure was compatiblehgitBU principle of proportionality. In order to

%6 See Case C-60/@Darpenter[2002] 1-6279, paras 46t seq

7 Measures based on other powers, e. g. Art. 114JTétEthe internal market, protecting the environti®rt with other
objectives as well, do not fall under the strong@tection clause.

%8 Case C-6/0Beponiezweckverband Eiterkdg#905] 1-2753.
%9 Directive 1999/31/EC of 26 April 1999 on the lafidif waste, OJ, L 182, 16.7.1999, at 1.
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apply this principle the Court had to check whetter German measure fell within the scope of EU
law.

According to the Court, it is clear from the brogic of the stronger protection clause that in
adopting stricter measures Member States stillatss@powers governed by EU law, given that such
measures must in any case be compatible with tleat§¥ This appears to indicate that EU

fundamental rights and in particular the principlgroportionality do apply*

However, the Court continued by claiming that thé frinciple of proportionality is not applicable
insofar as it concerns more stringent protectiveasuees of domestic law adopted by virtue of the
stronger protection clause and going beyond thénmim requirements laid down by the directi{e.

| am not convinced by this line of reasoning beeatiseems to be contradictory. On the one hand
measures come within the scope of application ofl&k4 on the other hand the EU principle of
proportionality does not apply. Moreover, the ekigrthe exception remains open: Does it only apply
to the principle of proportionality or are all EBW principles, notably fundamental rights, exclugied

This criticism does not mean that the outcome efdthse must be rejected. But it would be more
convincing to reconsider what the stronger protectlause actually means. Contrary to its wording

and the understanding of the Court Biterkopfe this provision does not create a Member State
competence to adopt more stringent measures. AsderMember States do not come into conflict

with EU law they are always free to act. The stergrotection clauses therefore could be understood
as a declaratory reminder of this fact. In additisironger protection clauses indicate that the
respective EU measures coming under the clauseddskcas a general rule — not be interpreted as
providing for a complete harmonization. Under tt@ading, more stringent protective measures would
not come within the scope of application of EU kamd EU fundamental rights would not apply.

D. On the Effects of National Fundamental Rightsithin the Scope of Application of EU Law

In summary, it follows logically from the positiasf EU fundamental rights in the legal order of the
Union that Member States are bound by these rightn they act within the scope of application of
EU law. The Charter does not change this sy$fefhe dogmatic structure of the fundamental rights
application is neither extended nor constrained.

The Court can only meet possible concerns regandiagber States’ autonomy and their respective
national fundamental rights protection systems iwithis framework. The contents of the framework
are rooted in the constitutional traditions of theember State® This base creates adequate
mechanisms to ensure a broad coherence of fundahragitts protection between the Union and its
Member States. The protection of the national itiestof the Member States and the principle of
loyalty towards the Union in paragraphs 2 and Ruicle 4 TEU oblige the Court to develop the

general principles of EU law on the basis of thedamental legal principles of all Member Stafes.

€0 CaseEiterkdpfe supra note 58, para. 61.

61 This seems to be the approach of Advocate Gerlézalno in his Opinion in Case C-519/@dmmission v
Luxembourd2005] I-3067, point 50 as regards a strongergutiin clause concerning labour law.

62 CaseEiterkdpfe supra note 58, point 63.
83 Cf. the Opinion of Advocate General Mischo in Cas&4@/01Merino G6me#2005] 1-2605, point 58.

® For advanced suggestions on how to define theesebthe application of EU fundamental rights lase she Opinion
of Advocate General Sharpston in Case C-30& Zambranpnyr., points 163 to 170, and on effects of thiggestion
on the structure of the EU see points 172 and 173

® Tizzano, ‘Der italienische Verfassungsgerichtsi@irte costituzionale) und der Gerichtshof der Eéisghen Union’,
EuGRZ(2010) 1, at &t seq.

6 Sobottasupranote 10, at 308t seqwith further references.
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This obligation is mirrored on the part of the MamnlIStates by the requirement that they guarantee a
sufficient standard of fundamental rights protectés laid down in Article 2 TEU.

Furthermore, the application of EU fundamental t8gthoes not completely exclude the application of
their respective domestic counterpdftEU fundamental rights only take part in the prignat Union
law inasmuch as they are needed to determine thpietation and application of Union law. Insofar
as Union law, interpreted in conformity with EU tlamental rights, still leaves some margin of
appreciation for the Member States, national furetsal rights can be applied.

In this sense, the Court should try to leave sonaegim of appreciation for Member States — in
particular in decisions on the application of EWidamental rights in their internal legal systeno— t
allow for the expression of differences between Menttates. Methodically this could be pinned to
the justification of the restriction of a fundamantight. As far as Member States are bound by EU
fundamental rights within the scope of EU law, f@eurt could take into account that parallel
domestic fundamental rights apply, therefore pnogda wider margin of appreciation than with
regard to directly applicable acts by EU institadoThis would increase the space for an autonomous
development of domestic fundamental rights and ¢bigdd in turn benefit the Union’s fundamental
rights® In contrast, when the restriction of fundamenigthts by the Union is assessed, the objective
to leave a margin for the application of domeatisdflamental rights is not relevant. As a consequence
the Union would be bound more strictly by EU funéamal rights than the Member Stafes.

The Omegacase can especially be seen in such a way: Althgagnes simulating acts of homicide
are seen to be contradictory to human dignity imn@&y but not in the United Kingdom, the Court
was satisfied with this argument as a justificationthe restriction of a company’s freedom to brin
such games to the German markefhe Court decided similarly in cases involving sweas of child
protection that restricted the trade in DVber the conflict between the protection of persateta
and other fundamental rights.

5. Onthe Opt-outs

Based on these considerations on the applicatidiofundamental rights, it is possible to assess th
impact of the so-called ‘opt-outs’ for Poland ahd tJnited Kingdom as laid down in the protocols of
one of the Treaties. Contrary to the colloquial respion ‘opt-out’, this protocol does not aim to
achieve an exception, but is explicitly intendecckarify some aspects of the Charter’s application.
Moreover, the binding nature of the Treaties wiglgard to both Member States is not called into
question by this opt-out. The provisions of thetpcol correspond to these objectives.

Article 1(1) of the Protocol emphasizes that neittie Court, nor any court or tribunal of the two
Member States, may annul domestic laws, regulator@gEiministrative provisions, practices or action
for reason of conflicts with EU fundamental righ&cording to paragraph 2 of this Article nothimg i

67 well illustrated in Case C-135/@8ttmanrnot yet published in the ECR], para. 55.

% On this line of thought see Britz, ‘Europaisierwtes DatenschutzesEuGRZ(2010) 1, at 11. Cf. also Papier, ‘Die
Rezeption allgemeiner Rechtsgrundsétze aus den Remisgen der Mitgliedstaaten durch den Gerichtsierf
Européaischen GemeinschafteBUGRZ(2007), at 13%t seq See also Timmermans, ‘The Court of Justice of&te A
Human Rights Court?’, Manuscript for the King's Cobennual Lecture, 2010.

89 A comparison of the application of the proportiityaest in Case C-465/00, C-138/01 and C-13%@terreichischer
Rundfunk and other2003] 1-4989, para. 82t seq, and in the opinion of AG Sharpston of 17 Juné®h Case C-
92/09 and C-93/0¥Yolker and Markus Scheckgoints 104et seq, illustrates this effect.

0 CaseDmegasupranote 55, para. 37.
"1 CaseDynamic Mediensupranote 4, para. 44.

2 See Case C-73/03atakunnan Markkinaporssi and Satame[1808] 1-9831, paras 52t seq on the freedom of
speech.
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Title IV of the Charter, the so-called fundamergatial rights, creates rights that can be reliedgnon
the courts of both Member States, with the exceptibrights that are foreseen in their respective
national law. However, it is unlikely in any cadatthe Charter could apply in such a way, regasdle
of the Protocol. The rights, freedoms and fundaalgmtinciples of the Charter are only binding on
Member States when they implement European Uniam, lesofar as they determine its
interpretatiorf?

Article 2 of the Protocol deals with a new constigtin which results specifically from the Charter.
some provisions, it refers to the rights, freede@mprinciples of the respective national law.

Some rights are guaranteed in accordance withatienal laws governing the exercise of these rights
namely:

e the right to marry (Article 9),

« the right to conscientious objection (Article 1Q(2)

« as well as the freedom to found educational esfainients and the freedom of education (Article
14(3)).

Other rights are recognized as provided for inamati laws and practices and in accordance with the
Treaties. These are:

» the freedom to conduct a business (Article 16),

e the workers’ right to information and consultati@ticle 27),

< the right of collective bargaining and action (&kti 28),

e protection in the event of unjustified dismissatt{éle 30),

» the right to social security and social assistgActcle 34),

« the right to health care (Article 35) and

« the right of access to services of general econantécest (Article 36) are recognized as provided
for in national laws and practices and in accordamith the Treaties.

Obviously the United Kingdom as well as Poland deathat the Court might use these references to
interpret the respective national provisions dlyeitt the light of the respective fundamental rigifit

the Union. This is why Article 2 of the Protocolopides that to the extent that a provision of the

Charter refers to national laws and practicess ibmly applicable to the extent that the rights or

principles that it contains are recognized in the br practices of Poland or of the United Kingdom.

However, Article 52(6) of the Charter already addess this concern. It states that full account bleal
taken of national laws and practices. Accordingtite explanations attached to the Charter, this
provision was introduced in the spirit of subsidiarFurthermore, the Union’s fundamental rights
according to the Charter are not directly appliedmlit only inasmuch as a situation falls within the
scope of application of European Union law. Thig/iyy EU fundamental rights would only indirectly
preclude national law, namely by way of provisiamplementing the EU fundamental rightsThe
workers’ right to consultation serves as an examplis not Article 27 of the Charter but possibly
directive 2002/14/EC establishing a general fram&vfor informing and consulting employees in the
European Communifythat could preclude the application of national.la

3 Cf. Mehde, ‘Gespaltener Grundrechtsschutz in deP EWZur Bedeutung der Sonderregelung fiir Polen sl d
Vereinigte Kénigreich’ EuGRZ(2008) 269, at 27&t seq

"4 Mehde supra note 73, at 273.
S0OJ L 80, 23.3.2002, at 29.
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6. Pergpectives: On the Kiictikdevicicase

One might now think that the Treaty of Lisbon cheshgnuch while everything stayed the same.
However, Court observers may be highly doubtfuhes assessment.

This is because the judgement in igciikdevicicase of January 20fcontains one aspect which

contradicts the Court’s established case-law orithiged application of EU fundamental rights. The
Court ruled that in a case between private partiesEU fundamental right on the prohibition of age
discrimination must be enforced, if necessary blyapplying contradicting national provisions. This
prohibition of discrimination therefore directly @@s to horizontal legal relationships between
private parties.

Article 51 of the Charter, the provision on its bggttion, however, does not provide for a diredeef

of the prohibition of age discrimination on privatarties. Article 51 only refers to institutiongdies,
offices and agencies of the Union and Member Statgéementing Union law, but not to private
parties. Moreover, the Charter repeatedly emphsgiee limits of the Union’s competencies, namely
in the first two sentences of Article 51(1) as vadlin Article 52(2). Accordingly, the Charter shibu
not be seen as a reason to extend the Union’s dengies. This limitation also applies to the Court.

Obviously, the Charter does not prevent the Caorhfdeducing additional fundamental rights from
shared constitutional traditions or from interna#fb treaties common to the Member States, the
European Convention on Human Rights in particilevertheless, in these sources there seems to be
no indication of a prohibition of age discriminatithat applies directly between private partieslyOn
directive 2000/78/EC’ specifying the prohibition of age discriminationay be seen as an indication
for such a prohibition. It seems that this direetivas not fully transposed into national law ana th
Court continues to reject the direct effect of direes between private parti€sBut the Court
possibly considered the directive to be sufficiewilence to extend the EU fundamental right, to not
be discriminated against because of age, to a $#galtion between private parties.

As a consequence, it might be possible nowadaysead specific additional content into EU
fundamental rights, e.g. effects between privattigs if corresponding directives have been passed
The impact of such content would be limited, tisatransitory, in practice because it would only be
relied upon until the directive in question hasrbpeoperly transposed. Still, this would constitate
important development of fundamental rights pratectvithin the European Union and a deviation
from traditional case-law on the horizontal direffect of directives. Prior to any further develaarm

of that kind, it would be necessary for the Coarexplain the dogmatic foundations of that contkste
horizontal direct effect and its limif§.

Still, one should not overrate the judgement. lbuwtl not be forgotten that the judgment in the
Kicukdevicicase did not invent the prohibition of age disanation between private parties, but
rather confirmed the earligviangold judgement® which was issued before the Charter became
legally binding. In theMangold case, the legal basis for the age discriminati@hipition remained
unclear, but even then the Court left no doubt eamiaog the case’s outcome — the horizontal
application of the prohibition between private gt Perhaps the judgement in Kigcikdevicicase
was a simple attempt to provide this outcome witbgal basis, but did not signal a general extensio

6 Seesupranote 5.

7 Council Directive 2000/78/EGupranote 17. Contrary to thdangoldcasesupranote 8, the deadline for transposing
the directive had already expired in C&seelkdevicisupranote 5.

8 CaseKliictikdevici supra note 5, paras 46-48 with further references

9 Cf. on the dogmatic questions e. g. the Opinionadfocate General Tizzano Mangold supranote 8, points 83, 84
and 100, of Advocate General Mazak in C-411fG#acios de la Villa2007] 1-8531, points 133-138 and of Advocate
General Sharpston Bartsch supranote 15, points 79-93, with further referencepeetvely.

80 Seesupranote 8.
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of the scope of application of EU fundamental righithis reading might not be completely satisfying
but could at least suspend fears of a fundamehttiland reorientation in the field of fundamental
rights application.
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