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Abstract

This article explores the role of politics and paloebates in the pursuit of transitional justice
after communism. Our analysis of Albania and Polanables a variation of both explanatory
factors and results. The two cases feature diffeagays of political actors who have picked
up the issue and made it a part of the politicaltest, but they have also opted for different
models and recorded different degrees of succesdealing with the past. The paired
comparison follows a similar structure, proceednagn the actors involved and the unfolding
debates, to the analysis of the models adoptedtihengdrocess of implementation in each of
our cases. The paper finds that political interdsdge permeated the entire process of
ensuring transitional justice but, concentratediputontestation proved important to restrain
political strategies and usage of transitionalipesat the service of narrow political agendas.

Keywords Transitional justice, post-communism, public debaRoland, Albania






Introduction

Most societies coming out of communist repressiamehexperienced a broad quest to
ensure transitional justice for the crimes of tlastp The rationale and aims of transitional
justice have evolved around both normative demdad®veal the truth and make justice
against communist wrongs, but also more pragmaticcerns of getting rid of former
communist legacies and founding a new democratlerazlean of remnants of the past. The
urge for justice was arguably proportional to thegrée of past abuses — countries that
experienced harsher regimes would demand a sawerefljustice, whereas those subject to
liberalized forms of communism would be more aptdlerate former abuses and embrace
moderate models (Linz and Stephan, 1996: 38). Hewahe dominant explanations that
build on the role of historical factors, be it tligpe of communist regime or timely
liberalization, can often fail to explain the vayieof models and results of pursuing
transitional justice, across the post-communistiagvor

Both Albania and Poland are two cases that defiplsirhistorical explanations. Despite
different communist pasts and the common urge tosputhe perpetrators of communist-era
crimes, both countries have recorded politicized armeagre results in their efforts to do
justice for communist crimes. In Albania, the prexewas effectively used by ruling
majorities to fortify their position in power rathéhan deal with remnants of the past. The
Polish model has also become subject to politicgdlcgtation, raising suspicions on its
effectiveness. Two decades after the fall of comsmnboth cases face broad dissatisfaction
with the results of their respective models anddit#gonal justice remains an unsettled issue.
Yet, whereas Albania has done virtually nothingofeen the accounts of the past and now
faces the same questions all over again, Polandnfaasaged to institutionalize a ‘truth
revelation procedure’ and moved to debate how f@rave the procedure. What explains the
unsatisfactory results, but also the substantifiér@inces, in the two cases, especially the
wholesale failure in Albania and the relative sissce Poland?

Our analysis adheres to the increasing body ohlitee which stresses the role of political
factors, including the shifting balances and thmatsgic interests of those with sufficient
power to negotiate new rules, to explain succesmnefliring justice. The precept here is that
with the passage of time, transitional justice Ipees increasingly politicized and
instrumental to the interests of key political ast¢Welsh, 1996; Szczerbiak, 2003; Kiss,
2006; De Greiff, 2007). Yet, we assume that ingbktical field, the advancement of political
interests goes hand-in-hand with the ability tovpde explanations and/or justifications for a
given policy. We thus posit that public debatesaaceucial and often omitted complementary
factor when explaining the shape of transitionatige. In our understanding, public debates
consist of public ideational contestation, on ac#mesubject, among relevant elites (Ask,
2006: 27; Feree et al., 2002: 9). We argue thaintieasity and quality of the public exchange
of arguments, which stems from the plurality ofoastinvolved, can temper the role of
political interests in the pursuit of transitionastice. However, we contend that the role of
debates and when and where they become sufficienpigrtant to structure and moderate the
impact of political interest is a question of detdiempirical research seeking to determine
how interests and ideas play out at a certain poitiine.
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The comparison between Poland and Albania follomnast-different cases research
design, which enables a variation of both explawyatactors and results. Both countries
feature different arrays of political actors, witkeir own interests, who have picked up the
issue and made it a part of public contestatiorAlbania, transitional justice became almost
the exclusive property of a few anti-communistésr and gained momentum in moments
when it was deemed beneficial for those politicabes that could monopolize the debate. In
Poland, the plurality of the actors involved haslded a heated debate on the virtues and
drawbacks of transitional justice and any possamendments to curtail the politicization of
the process. At the same time, both countries bhwgeen different models and have recorded
different degrees of success to achieve the gdatsapsitional justice. It is exactly this
variation which enables us to analyze whether ama Hifferent forms of public debates
might influence the different shapes of transitiojustice in our two cases. We opt for a
broad definition, whereas transitional justice deates a catalogue of political, social, and
legal responses to the past human rights abusesthad legacy (Teitel, 2002: 3).
Accordingly, we analyze the pursuit of justice amhs of both the models adopted and the
degree to which its implementation has satisfiexlgbals of the model and the broad social
and political quest for justice.

The analysis proceeds in three parts. The firdtqatines the main strands of explanation
in the growing literature on transitional justicehile emphasizing the crucial, but often
omitted, role of public debates for explaining #f@pe of transitional justice. The rest of the
paper analyzes the process in our two cases, Allami Poland. The empirical analysis of
each case follows a similar structure — the unfgddebates on transitional justice; the
specifics of the models chosen; the intricate soaf implementation; and the degree to
which the results have met the goals set in the lamd/or have contributed to revealing the
truth about the communist past. The paper confithat, in both of our cases, political
interests have permeated the process of ensudngitional justice, including public debates,
the models chosen, and especially the intricatelementation of the legal acts. Yet, the
plurality and intensity of public debates in Polaptbved to restrain the expression of
political interests or at least obliged politicat@s to package them in a form that would be
acceptable to the wider political scene and anginggublic. The lack of a sophisticated and
pluralist public debate in Albania left the processnerable to pure political considerations
and the process apt to be used for political adypnby those forces that were able to do so.
In the final analysis, the intensity and quality miblic contestation on the issue proved
important to moderate political incentives to use issue at the service of narrow political
agendas and short term interests.

Transitional Justice after Communism
Quest for Justice, Different Models, and Varying Rdts

Transitional justice has been an issue of concearh aenter of heated debates in most
societies coming out of communist repression (T,e2@02: 15 — 18; Elster, 2004: 245 — 272;
Gonzélez-Enriquez, 2001: 218). Initially, the ratite and aims of transitional justice evolved
around both normative demands to reveal the trothta ensure justice for the communist
wrongs, claims which increasingly gave place to enpragmatic issues related to the
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founding of the new democratic order. Efforts taotrol the impact of communist legacies
and the role of former nomenclatura upon the newnadeacies became increasingly
important as it became obvious that former commsmere able to regenerate themselves as
respected politicians, while previous communistwwoeks continued to profit from corrupt
privatization schemes. All too often, old appar#étstwere circulated in high ranks of the new
political leadership and post-communist governitrgcures, dominating the new political
landscape, most notably in Southeastern EuropedR@006: 275), and to a lesser degree in
Central and Eastern Europe (Grzymala-Busse, 2007).

The main ideas and policy options that fed theidate debates and pushed forward the
process came from those whom suffered from comrhuepession, be it intellectuals or
anti-communist political fractions with dissidentedentials. The wider public and media
have also shown interest in the fervent debatesitabarious modes of dealing with the
communist past. Yet, the widespread demands ftin &ind justice met with the resistance of
an important section of the political spectrum,eesglly political figures whose careers cut
across the old and the new regimes (Letki, 200Z; 2®s and Zybertowicz, 2000: 152).
Whether they were genuine democrats reluctant $olale their communist-era sins, or
opportunists hiding embarrassing moments in théagrdaphies, many of the political
fractions in the emerging post-communist scenestedia meaningful and transparent process
of uncovering the crimes of the past (Welsh, 13861). Not surprisingly, most students of
transitional justice came to agree that a good detile genuine demands for justice was lost
in the real politics of shifting balances and stgit interests of those with sufficient power to
negotiate, adopt, and implement the new ruleseir tiespective countries (Szczerbiak, 2003:
72; Kiss, 2006: 940). Even when opponents did ao¢ b position themselves openly against
the idea of transitional justice, which had becamgear issue to post-communist societies,
political resistance became obvious in the intégatocess of negotiating the models, scope,
and the nature of punishment involved, as wellh@ssiow and problematic implementation
processes (Calhoun, 2004; Zolkos, 2006; Baran$ki)2

In fact, post-communist countries have opted féfiecent models to condemn perpetrators
of communist crimes. The wide array of models rangetween different measures of
lustration and/or de-communization, whose mixtuegetmines the degree of moderation or
extremeness of the system (Sadurski, 2003). Waalddistration as a process of screening,
for evidence of involvement with the communist cesn of all persons seeking to occupy
certain public positions. Lustration is typicalrabderate models, which aim at the disclosure,
not necessarily condemnation, of the perpetratbmmunist abuses. De-communization,
instead, is explicitly aimed at the banning of defl categories of former officials from
holding certain public positions in the new syst&a-communization is thus the hallmark of
a ‘wild’ system that aims to cleanse the new syst#nihose found guilty. In addition,
accumulated evidence from the post-communist wshlolws that not only models, but also
practices and results, of pursuing transitionaligesvary hugely among different countries.
Students of transitional justice seem to agree thespite a similar urge to deal with the past,
post-communist countries have recorded differestilts in the long and difficult process of
condemning communist perpetrators. This paper aaalthe pursuit of transitional justice in
terms of both the models adopted and the degresitth its implementation has satisfied the
broad quest for transitional justice.
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Explaining Transitional Justice

The wide range of policy options, goals and achiexas has generated a wealth of
research on the factors that might help explairh ddifferences across various cases in the
post-communist world. The wide range of explanai@an be collapsed into three main
strands: one focusing on the role of genetic otohisal factors; one on the role of politics;
and one on the role of ideas. The most typical angtion emphasizes the significance of
history. Accordingly, historical factors, especgyalhe previous regime type and the mode of
extrication from the old system have a crucial ialexplaining the different ways of dealing
with the past in a specific country. In this liné argument, the higher the degree of
liberalization of the ancient regime, the highee tendency to tolerate former abuses and
embrace a moderate model of transitional justigez(land Stephan, 1996: 38). The historical
strand of explanation also takes into account titere of the exit from the old regime as a
critical juncture relating the old and the new ppoliln countries where the exit from
communism took some kind of revolutionary actionhwa forced overthrow of the old caste,
the new regimes would tend to opt for a harsher tihtransitional justice, whereas in cases
where the exit involved negotiations between thenmaonist forces and the emerging
opposition, the spirit of talks would tend to gu#ese a rather lenient form of policy towards
the past (Huntington, 1991: 228; Moran, 1994: 96).

Another strand of explanation of the scope andreatiitransitional justice focuses on the
role of the political actors and the interests imed. The politics approach tends to
emphasize major actors’ political strategies irompetitive environment featuring both anti-
communist and post-communist groupings, both sigifor power in the context of the new
pluralist system (Williams et al., 2005). The gexhgarecept is that, with the passage of time,
transitional justice becomes increasingly poliggdzand instrumental to the strategic interests
of those with sufficient power to negotiate newesu(Welsh, 1996: 421; Calhoun, 2004: 16;
De Greiff, 2007: 527). Accordingly, as transitiomdvances, both lustration and de-
communization tend to be subjected to politicaératits to use and manipulate the idea in
order to fortify a group’s own position and mardip@ political opponents. Transitional
justice can be a potent political tool, especidtly the anti-communist groups, who can
effectively use the past to gain advantage vissarggenerated former socialist networks,
hampered by their relations to the former regimke Bnti-communists, because of their
antagonist relation to the previous regime, areenagt to play the transitional justice card to
discredit their opponents, but this can be usedabygroups of the political spectrum,
including former communists that have occasionaliyped into fervent anti-communists.

The third current of explanations underlines trgnigicance of ideas in the debates and
choices involving transitional justice (Calhoun,02). Accordingly, power politics alone
cannot provide exhaustive explanations to the pimemon, because, in the political field, the
advancement of political interests goes hand irdhaith the ability to provide explanations
and/or justifications for a given policy. Even tighusometimes helpful in explaining the
timing of transitional justice, power politics alran often fail to explain why certain actors,
who one would expect to promote or reject reckoniity the past, abstain from it (Calhoun,
2004: 17). Ideas and political debates can be ssecomplementary factors that help to
explain why some political actors advocate choittes don’t fit simple explanations of
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power politics. Additionally, this current of reasng stresses the crucial importance of
borrowing both concepts and solutions from otheunty’s experiences, which are then
transplanted and adopted to the local context. Wewethe explanations around the
significance of ideas are less developed and ystaillto elaborate on when and how ideas
can become important to inform political results.

Our paper posits public debates as a crucial ateth @imitted factor in the literature. In our
understanding, the role of public debates is venylar to the role of ideas, in the sense that
they contribute to shape the political bargainingcpss and the resulting models in the
transitional justice field. Yet, we assume thatsitnot ideas per se, but the way they are
screened, used, and exchanged by the crucial actdie unfolding public debates, that
affects political outcomes. Debates become possibe to the existence of a multitude of
actors with different interests who search and i®argumentation for the solutions they put
forward. Public debates consist of public ideaticmatestation of a specific subject, among
relevant elites (Ask, 2006: 27; Feree et al., 2@)2The debate gains a public character when
it involves various actors occupying functionallijfelentiated domains of the social world
(political, cultural, and religious), and are abdeset and control the content of debates. Such
actors, including political elites, journalists, dges, religious authorities, intellectual
authorities, etc, have the power to set the agemaage, and prime debates, thus influencing
wide audiences and affecting the distribution ohagms in a society (Entman, 1989; Zaller,
1992).

Although interest-driven elites are often respolesitor initiating and controlling the
direction of exchanges, the outcomes of public th=bmight escape their control (Ask, 2006:
14). All too often, public debates bring unexpectadd even unwelcome, results for their
creators. Debates can lead to a change of idedsraintkerests compared to the point of
departure, while increasing awareness about ottiersa expectations and strategies. During
the debate, actors may also learn what the linfilegitimate debate are, develop or refine
certain arguments, and recognize that certain aggtation strategies are less popular or
convincing. The exchange of ideas in the politicahrket can create new frames of
interpretation and thus restructure the field ofitmpal struggle as well as the relations
between actors. Altogether, the exchange of argtsnéorces respective actors to take into
account new ideas and information, but also ther@sts of opponents, which are all made
public in the course of ongoing debates (Los, 1928; Calhoun, 2000).

The argument here is that the intensity and qualitthe public exchange of arguments,
which stems from the plurality of actors involvean temper the role of political interests in
the pursuit of transitional justice. Indeed, ndtfalms of public discussion have the same
effect. Following Ask’s analysis of public debates distinguish between ordinary exchange
of ideas and concentrated public contestation, thi¢ghlast one including both breadth (wide
range of actors, not only politicians), duratioon@er than one year), and intensity (frequent
contributions to the national discussion by théesliexpressed through media coverage and
parliamentary debates) (2006: 30). We claim thabrcentrated public contestation around
transitional justice can moderate the inclinatidnsome political actors to use and, if
necessary, manipulate, transitional justice tobtbi@ service of narrow political interests and
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respective agendas. However, the role of debates vémen and where they become
sufficiently important to moderate the impact oflipeal interest is a question of detailed
empirical research analyzing how interests and axgé of ideas play out at a certain point in
time.

Failure of Transitional Justice in Albania: Too Much Politics, Too Little Debate

On the eve of regime change in the late 1990s, mdbhad most historical and political
credentials to pursue a sweeping and radical mofl&lansitional justice. The communist
establishment (1945-1991) had built a particuladpressive security apparatus, which
destroyed all forms of dissidence and affected ashmas one-quarter of the population
(Prifti, 1978; Biberaj, 2000). Moreover, the reginmsisted on defending the main tenets of
the dictatorial system, and refused any meaninigfetalization, until forced out by radical
protests, which took over the big cities and cldsivéh regime forces in the period between
1990 and 1992. The Democratic Party (DP), an ur@miganization, bringing together
different anti-communist forces asking for regimieasge, emerged as a political force
espousing a radical anti-communist program. ThesRIecisive victory in the first really free
elections of March 1992 brought the anti-commuragenda to the very heart of the
governing program, which would lead one to thin&ttlbania was about to embark on a
massive and unprecedented drive for justice (Auwstih Ellison, 2008: 382). Indeed based on
historical factors, Albania was to be a frontrunaogtransitional justice compared to Poland,
which had experienced a liberalised form of comrammand negotiated regime change.

Contrary to the expectations, and despite the flarte to legalize a wild model of
transitional justice, Albania has done very little disclose and/or condemn communist
crimes. Short-term political interests marked &lthe major initiatives to legalize some form
of transitional justice. The lack of a sophistichublic debate, able to provide options and
screen various ideas, has condemned transitiositguto an elitist and selective process,
which is, more often than not, used as a politicestrument to gain advantage over
opponents.

Timid Political Debates —Weak Actors and Limitedt&lnatives

Most initiatives related to transitional justice post-communist Albania have evolved
separate of the intense public debates that clesized the process in other post-communist
countries, including Poland, which featured intepsblic contestation of the issue. At the
beginning of the transition, the country lacked theltiplicity of actors displaying different
views, intensity of discussion expressed througlklimmeoverage and parliamentary debates,
as well as duration of the debate (Hatschikjan,020Mstead, transitional justice became
almost exclusive property of a few anti-communisisces and gained momentum when
deemed beneficial for the political actors thatevable to monopolize the debate.

Being subjected to one of the most totalitarianimeg in the communist world, post-
communist Albania lacked the organized politicakial, and economic dissidence including
independent and intellectual groups that had pealiduch of the policy options elsewhere in
the post-communist world (Chiodi, 2007). Former ocmmists, regenerated under a new
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organization, Socialist Party (SP), were widelycgered as close collaborators of the ancien
regime, with limited credibility to suggest theiwwo options, at least initially (Duffy,
2000:75). The DP, which was an umbrella organipatepresenting anti-communist groups,
but also an important section closely related eodhd regime, proved divided on the project
for a fast and transparent process of transitijsdice.

The most articulate single lobby advocating for dpening up of communist secrets were
political prisoners and other dissidents, some bbnv were represented in the ranks of the
DP’s first government. If there was any debate lo& ithodel of justice to be pursued in
Albania, it was within DP circles — dissident greupithin the DP asked for a radical anti-
communist campaign while another group closelyteeldo the former regime advocated a
milder approach towards the past (Biberaj, 20008ry few within the decision-making core
in the DP, especially those sharing solid linkshviite past regime, were willing to dig deep
into the past, and even fewer had the reason tdocad transparent process of opening up the
secrets of the security files. The main DP leadarguably, played an important role in
moderating early demands for a tough policy linaiagt former communists (Austin and
Ellison, 2008: 382). The wide post-communist podti scene, characterized by a fierce
polarization between former communists and antivoomists forces, weak civil society,
fragile media, a weak parliament and almost nostert independent institutions, floppy rule
of law, huge migration, and unstable political attan did not augur well for the development
of constructive debates on the policy options ia ttew democratic order (Vickers and
Pettifer, 2000). Much too often, the circulatingga® and concrete legal initiatives bore the
mark of few DP leaders who linked their careers foud, but selective and politicised anti-
communist program.

Late-coming and Politicised De-communization Acts

The anti-communists, despite of harsh tones, préeedlow and ambiguous to formulate
the promised de-communization policies. The inigaimpaign consisted of a broad, but
unorganized, crusade against communist-era syniogigling the removal of the communist
symbols, confiscation of SP’s accounts, banninthefvery small communist party left from
the previous era, and the prohibition of all parted a Stalinist or Hoxhaist nature (Duffy,
2000: 75). Afterwards, the government undertookrgd-scale indiscriminate cleansing of the
administration from communist-era personalitiesh@shni, 2009). In 1993, the government
adopted the first de-communization law, targetidgogates working in the previous regime,
but this was annulled by the Constitutional Co8don afterwards, the DP targeted important
communist leaders, who were taken to showy triats@ndemned for petty economic profits
for which little evidence was produced in the ceyiast and Joylon, 1997: 217-218). These
loud, but selective, initiatives, especially thelgment of a couple of former communist
leaders on economic charges, seemed to overshaldewetl abuses of the uniquely
totalitarian communist regime and blur the goalseaturing justice for the real crimes
committed in the past.

The DP majority moved to adopt a comprehensive aercunization package only in
1995, arguably after the failure of the constitnéibreferendum in 1994, which showed the
loss of the initial public support for the anti-comnist alternative (Biberaj, 2000). The new



Arolda Elbasani and Artur Lipinski

package included both lustration and de-commumiratheasures. The law on ‘Genocide’
inserted that ‘crimes against humanity’, committedier the communist regime, were to be
persecuted under the criminal code and those cmuvicould not be elected to certain
categories of office until 2002 (article 3). Theankaw did not have a legal impact, given that
genocide and crimes against humanity were alreadigtable offences under the penal code,
but it served as a bold political move to show that Democrats were intent to move ahead
with the anti-communist policies, especially witheye on the forthcoming elections in 1996.
Another law on ‘Verification of the Officials’ proded the legal instruments to screen and
ban from democratic office a wide array of formemununist officials. Accordingly, a
Verification Committee, having full access to sdégufiles, would undertake the screening of
enlisted categories. If the persons found guiltjused to step down voluntarily, the
government institutions could remove them until éxpiration of the law in 2001.

At first glance, the verification law opted for M measures to the extent that it regulated
the screening of an exceptionally wide list of piosis in the old regime and employed radical
measures of banning from public office of all of fisted categories. Yet, at a closer look, the
new law proved to be loose and defective enoughlltov the enacting majority ample
political discretion on the working of the Verifttan Commission and the final results of
screening. First, the provisions that enabled tbeegiment to appoint six out of seven
members of the Verification Committee (article @gst doubts on the impartiality of the only
institution in charge of managing the process. Bioms of exception for persons who
‘worked against the official line or distanced Itspublically’ (article 3) would allow the
committee to shield anyone at its wish. Other miovis asserting that already employed
individuals could be investigated only if requirbg the respective institution, and those
appointed would have the option of requesting &emyseemed all tailored to protect current
government employees from legal scrutiny (Austid &tlison, 2008: 388). In addition, the
law shielded from possible banning all party leaderho were automatically excepted from
the verification process, but in cases when it Wwaguired by other members of the party
leadership’ (article 12). Finally, the article cenged with files (Article 16), provided for their
total closure to the public until 2025, while isalmade sure to isolate the working of the
Commission and the implementation of verificatiomgedures from any forms of public
scrutiny and control. More problematically for theansparency of the process, both
Committee meetings and its screening decisions webe taken behind closed doors. Their
decisions would not become public, unless the pecemcerned asked for a public hearing
(article 11).

Mockery Transitional Justice

If there were any doubts on the political discnetiaserted in law, the implementation
process revealed even more clearly the politicahdg behind the legal initiatives. The list of
those who were screened in the period between 28861997 was never disclosed, but
estimates suggest that around 140 people were thainoie participating in forthcoming
elections. The banning included only three memhréhe ruling party, while the rest
belonged to opposition parties. In addition, tha bavered a disproportionately high number
of opposition leaders, including 7 out of 12 mensbefr SP board and a quarter of current
opposition MPs (Biberaj, 2000: 290; Vickers andtiRet 2000: 276). The banning, thus,
worked to disqualify from electoral competition md3P leaders and current MPs, thus
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damaging its chances in the forthcoming nationattedn. In fact, the 1996 elections, which
developed among numerous accusations of riggicgyded an exceptional victory of 87% of
seats for the ruling party.

One can only be surprised at the lack of publidestation on such a politicised process of
dealing with the past. Even the opposition partiesich were the primary target, did not
contest the de-communization law, at least not lypdrecause they could be seen as usual
suspects and feared heavy attacks. However, thesiijgm took their chances in pushing for
their own agenda once the government came undeakalty popular protests in late 1996.
The rising protests, often incited and controllgdttee Socialists, forced the government to
concede to opposition’s demands for relaxing dernamization provisions (Biberaj, 2000).
A package of amendments agreed upon between then@yor forces in March 1997 cut
down the banned categories and permitted membehsealpposition to run for office in the
fresh elections of 1997. The SP majority, after 1887 elections, pushed new amendments,
which ultimately turned the law into a meaninglésser without any real significance. The
amendments ensured that all of the communist lsatmused under the ‘genocide law’ were
waved from all charges (Biberaj, 2000: 353). Inukag 1998, the socialists voted to further
restrict the categories of former communist colfabars to include only ‘senior officers’,
‘leading functionaries’ of security services, antbltaborators’ in political trials, while
holding on to the previous provision of total segref the Committee’s decisions and the
public disclosure of the files. In May 1998, a n¥erification Committee appointed by the
socialists claimed that it had reviewed 3,000 peapbrking in the state administration and
found 84 guilty, without ever disclosing who thegne and what happened to their careers
(Austin and Ellison, 2008). Suspiciously enoughlyofour parliamentarians were found
guilty of collaboration, but even then did not hdgegive up their posts, as the revised law
excluded the banning of elected officials. Afterdsrthe Committee declared that the new
administration was clean of all communist remnants.

Facing the Past All Over Again

Two decades after the fall of communism, Albanieetathe same questions regarding
communist abuses all over again. Despite the hamskcommunist rhetoric and a number of
concrete trials to open the accounts of the phst,country has done very little to disclose
former communist collaborators and condemn thospamsible. Given the biased, selective
and secretive process, one would not be surprisgdfdrmer communists are present on all
sides of the political spectrum and often occupg thghest echelons of political and
economic power. Meanwhile, the failed attempts emdemn communist abuses and the
secretive nature of the process have further dkeinan already passive public. The country
still lacks both individuals and/or organized greupbbying for a new project of transitional
justice independently and beyond specific polit@géndas. The often quoted lack of rule of
law and independent institutions necessary to implg the process, when added to the
plausible concerns on the destruction of files tlgfwut the disorderly Albanian transition,
have added to the lethargic mode of the publicedad many doubt that the country can ever
find the force to manage the intricate questionthefpast (Austin and Ellison, 2008: 397).
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Political elites, however, especially those capialj on anti-communist ideas, have
persisted in calling the issue for the sake of imliate political agendas. The last initiative to
‘tackle the past’ in 2008, much like the previousepconcurred with the start of the electoral
campaign for the forthcoming 2009 elections. Initoid, the initiative coincided with the
prosecution of one of the biggest corruption cherghe so called Gerdec affair, which
exposed several current ministers. The adoptiaretolution on lustration by the Council of
Europe in 2005 had already pushed forward the igstiee political agenda. Different parties,
including the socialists, had proposed as manyasdraft laws in the Albanian parliament.
That the governing party decided to push forwasl atvn draft without any political
consultation with other political forces, precisaty2008, was probably no coincidence. The
new law adopted unilaterally by the ruling majontyas presented to the public as ‘a major
moral obligation to condemn communist crimes’ (Blejn2008) and ‘respect for the moral
standard of the country’ (Perndoj, 2009). Howetleg, opposition, the emerging civil society,
and different actors of the international commuiuiyed to criticize the draft law regarding
its content, timing, and mode of adoption. Thisdithe new de-communisation initiative
became centre of heated debates featuring diffe@nts and occupying important coverage
in the daily media. The most open critics emphakideat the new campaign targeted
independent institutions, especially the office tbé public persecutor involved in the
investigation of high-level corruption cases. Intfahe prosecutor in charge of Gerdec, had to
resign as soon as the law entered into force inalgr2009.

The Constitutional Court, at the request of theiadsts and the association of the
prosecutors, suspended the law while asking aniapifrom the Venice Commission.
Meanwhile, the ruling majority engaged in an aggires pro-law campaign. The Speaker of
the Parliament sent memos to the Court ‘askinghaot to suspend the law. The DP
parliamentary group declared it would not recogrieCourt’s decision because some of its
members had a ‘conflict of interest’, as former &wyers of the previous communist regime.
The lawyer of the Council of Ministers requesteé@ @ourt to bar four out of its seven
members, who had served as lawyers during the qusviegime, from participating in the
decision on the new law. Finally, it was the opmad the Venice Commission stating that the
law infringed with constitutional rights and guatees, which informed the final decision to
rule the law unconstitutional (Venice Commissio§02). The revitalized civil society,
differentiated media outlets, the alert internadiocommunity, but also regenerated socialists,
and the strengthened constitutional court haveaadtributed to nourishing a more diversified
debate on the policy options prepared at the palitievel. This time, the plurality of the
actors involved proved essential not only to triggeconcentrated public contestation of the
issue, but also to disclose the faults of the neve@mmunization package and also neutralize
the last initiative to use transitional justiceta service of narrow political agendas.

However, the debate, as much as ongoing initiatbregealing with the past, have yet to
get over political divisiveness and particular retds of the day to jump start a proper process
of transitional justice. The issue turns all ovgaia in the public discourse, but it remains
both an exclusive domain of political initiativesdaa political instrument in crucial moments
of transition. The anti-communists have persisyetutned to the argument of ‘collaboration
with the former regime’ to downgrade members of tpposition. The anti-communist
majority has also used the criteria of ‘collabaratito rule out many of the presidential
nominations for the Constitutional Court and Higbu@ of Justice. Such accusations for
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‘serving the dictatorship’ which still dominate tpelitical scene have raised concerns on the
possible (mis)use of the past (Braushi, 2010). fEmelom ‘judgement’ of politicians on the
bases of undisclosed ‘past accounts’ shows thatesriof the past continue to be politicized,
while political actors have failed to agree on mupartial model and even more so to realise a
neutral process of transitional justice.

‘Reveal and Forgive’ Model in Poland —Politics amidt Fervent Debates

Researchers working on truth-revealing processé&3eimtral and Eastern Europe find the
Polish model profoundly intricate (Williams and Hewand Szczerbiak, 2005: 25). This is
not only because of the abundant draft laws, orpenanent leakage of lists of alleged
collaborators revealed to a disoriented public, blso due to fervent political debates
concerning the most appropriate ways to deal wetimér collaborators and files of secret
services in the new political context. In line wits liberalized shape of communism and
negotiated transition, Poland has opted for a vailg version of merely screening and
disclosing to the public those who collaboratedhwihe security services during the
communist regime. The agreed procedure was oftploised for political advantage, raising
suspicions on the efficiency of the Polish modeirahsitional justice. Yet, the case of Poland
is strikingly different from that of Albania to thextent the process and the demonstrated
defects became subject of an intense debate onttiamprove the model, a debate that
definitely took the process forward and limited su®pe of politicization.

The Polarizing Potential of Lustration — Key Actoend the Dynamics of Debate

To understand lustration policies undertaken iraR@d] one needs to look at the different
positions of the multiple actors involved in thebdee, the turning moments that forced these
actors to reconsider and restructure their postmm the issue, as well as the key arguments
that have been put forward by both opponents apdasters of transitional justice.

The most important actors who triggered a debattherways to deal with the past came
from the rounds of the anti-communist oppositionhoge split was decisive for the
subsequent course of events (Friszke, 1990). Tttofr between the broad Solidarity Camp
and its parliamentary representation following finst pluralist elections in 1989 incited a
debate on transitional justice. The broad Soligatiamp contested the ‘thick line’ policy
supported by the first Mazowiecki government, whigght wing circles equated with
‘forgive and forget’ approach towards the past. €leetion of Lech Walesa to the presidency
of the country in December 1990 contributed to tim@issue into a political priority. A long
term dissident persecuted by the communist regifedesa, in the run-up to the presidential
elections articulated harsh attacks on Mazowieckhgk line’ policy, a position which
sparked polarized debates on the issue (Spiewélk,; Z8 — 103).

Transitional justice finally entered the politicatjenda and became subject to a highly
concentrated public contestation process following critical moments — the Macierewicz
Affair (1992) and the Oleksy Affair (1996). In tlfiest case, the Minister of Internal Affairs
shocked the public when accusing a couple of heglell state officials, including President
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Walesa and two Marshalls, for being secret seremiéaborators. In the second case, the
Minister of Internal Affairs accused the Prime Miar Oleksy of spying for the Russian
intelligence services (Lipinski, 2002: 63 — 72; @i, 2003: 27; Dudek, 2006: 431 — 433).
Both scandals were extremely important to show Sedret security archives could be
(mis)used for political blackmailing and upset tpelitical scene, strengthening those
advocating the necessity of regulating accessdorigg files and establishing a standard for
those found guilty.

The concentrated public contestation that followkdse two critical moments forced
political actors from all sides of the politicalesgirum to position themselves on the issue and
possible institutional solutions that could prevérg political use of the files. Both liberal
and leftist groups within the Solidarity movemeajected a possible adoption of harsh de-
communization measures, but perceived that some dbtustration was necessary to prevent
political blackmailing. Even post-communists, whdilthen were not interested in the issue,
started advocating some institutionalization of precess, which could help to keep the
process under control. In fact, the Macierewiczakftriggered six news draft laws, and the
Oleksy one another four (Grzelak, 2005: 89, 110 @ebates that followed not only put the
issue high on the agenda and legitimized a prolbtexnhad been, up till then, neglected, but
it also helped to marginalize opponents of the @ssc

The value of critical moments lay also in the dyrm@nthey added to the debate. Some of
the debates were narrowly concerned with the alaffeaers themselves, but they quite often
expanded to analyze different models and the mefithhe concrete drafts acts. The long
debates that followed raised different concerngiirapfrom the quest for truth to pragmatic
concerns on the workings of the democratic system #e technicalities of realizing
transitional justice. Normative strands of argumiaesisted that the country needed to learn
what had happened in the past in order to avoidaimistakes in the future. Arguments on
the technicalities of achieving the truth, delvetbimore practical issues, such as the status of
communist archives and their current state (theeadegf their destruction, their reliability,
biased facts which could lead to unjust accusatiais.). More pragmatic strands of
argumentation emphasized the need of lustrationbfolding a free market and liberal
democracy. Accordingly, a regulated process wowgotiticize the question, constrain the
leakage of files, and also reduce blackmailing palitical costs of accusations. Finally, a
legal strand of argumentation, drawing attentiorth® idea of the democratic rule of law,
elaborated on citizens’ right to be informed on bhiegraphies of their officials (Los, 1995;
Zolkos, 2006; Sojak and Wincenty, 2005: 93 — 144).

The First Lustration Act

The special Parliamentary Commission on lustraitoeated after the Oleksy Affair, came
up with a Lustration Act, approved by the Sejm anAbril 1997. The main logic of the law
was most accurately captured by Nalepa as a ‘ceiofedased truth revelation procedure’
(Nalepa, 2008: 225). The Lustration Act establistied candidates for certain public offices
must confess their past connections with the ssemsices, which would then be disclosed to
the wide public. However, it was not the collabmmas revealed, but lies about the past that
were to be sanctioned (David, 2003: 388). The moeewould be effective even in the case
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the files were destroyed, because under condibbnscertainty about what was included the
files, candidates would be more willing to revehé tpast, than risk sanctions for a lie
(Nalepa, 2008: 226).

In contrast to the vague exclusions in the casdlbénia, the law includes a precise
although narrow definition of those subject to exation. Article 2 stipulates that those
officials employed or collaborating with — the ilitgence, counterintelligence, military, and
civil institutions of foreign countries — betwee@44 and 1990 were obliged to announce it
publicly. Article 3 then provides a list of key gigboffices in the democratic regime that
were to be subject to the procedure. Finally, Aetit defines collaboration as ‘the conscious
and secret collaboration with operational or iniggive units or organs of the state security
as a secret informer for gathering information’. digbnal provisions explained that the
collaboration should not be understood as cooperatiith state security institutions when
imposed by law.

The Polish case is radically different from the &iilan case also in terms of arranging for
a neutral judicial procedure, which was to be edrriout by two institutions: The
Spokesperson of Public Interest and his office thied_ustration Court. Both institutions had
access to secret service files, which, after 200€re gathered in the Institute of National
Remembrance. The procedure demanded that peopdendpadr running for the positions
enumerated in Article 3 had to provide an affidalsiclosing their collaboration with security
organs stipulated in Article 2. In the case of aifpee statement revealing collaboration, the
relevant information was to be published in theagament gazette, Monitor Polski. In the
case of candidates for Sejm, the Senate, and #®dency, the relevant information was to
be included next to their name in the electordiotsl

In the case of negative information denying anyatration, the affidavit could be taken
as true or verified by the Spokesperson of Publierest, who could then forward the case to
a lustration court (Czarnota, 2007: 236). After 1898 amendments, the Parliament could
also request the Spokesman to initiate the proeeagainst a suspicious person. In addition,
the judicial procedure could be initiated by thestration Court when a person petitioned that
he/she was forced to collaborate with the statairggcorgans, or simply wanted to be
acquitted of public accusations (Articles 8 and. IB)e role of the court is confined to
verifying the veracity of an affidavit, or to deeicbn the suspension of the case. The law
stipulated that the lustrated person was in théiposof an accused person, according to the
criminal law (art. 20) and they could appeal thegjment (art.23). The only sanction provided
for those guilty of lying in the affidavit was asl® of moral qualification to hold public office
and a ban on holding it for ten years (David, 20013).

Efforts to Hollow Out Lustration Procedures

The adoption of the Lustration Act in Poland, cangrto the initial objectives, has not
limited the inclination towards ‘informal lustratib and/or its exploitation for political
interest. The Lustration Act proved to be satisiacfor none of the key political groupings.
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Both sides, proponents and opponents, criticizezl tiodel and put forward different
amendment proposals, encouraging a fresh roundhzftd on the issue.

Post-communists, who controlled the majority in toalition government between 2001
and 2005, were most keen to resist and obfuscat@rtbcess. Afraid of the public opinion
reaction, however, post-communists translated tbaitle into a series of proposals, which
aimed to hollow out the whole process. Initiallyey proposed to narrow down the lustrated
categories by excluding those who cooperated viighitelligence and counter-intelligence
services, as most communist apparatchiks had codsdd with them (Grzelak, 2005: 179 —
184; Stan, 2006: 19 — 20). Second, the post-constaitried to loosen the legal definition of
‘collaboration’ by including only spying actionsathharmed the Church, the independent
trade unions, the nation, or more generally thé ltberties or property of others. In addition,
they included a set of provisions which would putuaden of proof on the Court judging the
lustration case. In order to sentence anyone ferluktration lie, the Court would have to
prove that the collaboration was ‘conscious’ arally¢harmed’ the chosen categories. Such
stipulations, if implemented, would condemn the €do analyze the state of mind of
collaborators as ‘conscious’ or not, and uneasstimiship between the information given to
the secret services and the actual harm done tpdbple, making it almost impossible to
sentence anyone. On May 28th, 2003 and after feanats to restrict the already lenient law,
The Constitutional Tribunal ruled the amendmenisoustitutional (Banaszkiewicz, 2003).

The proponents of lustration, on the other handyveu inclined to exploit all of the
opportunities provided by the procedures in senateheir political agendas. Unsatisfied
with the moderate character of the law, they abtivesed the so-called ‘parliamentary
denunciation’ provision, which allowed parliameidas to ask the Spokesperson to initiate
lustration against a public official. Although resing to a legal mechanism, initiation of such
procedures caused serious image damage to theesubper screening. The most prominent
cases of misuse of the parliamentary denunciatierevthose involving the Prime Minister
Buzek and Deputy Prime Minister Tomaszewski in 1989group of parliamentarians
petitioned the Spokesman to verify the affidavattthe two submitted before the elections.
Although the Spokesperson did not find evidenceafaboration, both the Deputy Prime
Minister and Interior Minister were forced to rasigrhe coalition to which they belonged,
the Solidarity Electoral Action, had approved aoteson which obliged an official to step
down once the lustration procedure had starteduatiithe matter had been resolved by the
court (Paradowska, 1999).

The (mis)use of the procedure included also thengnmn which the documents were
passed to the institutions in charge of lustratitims was rather clear in the case of left-wing
presidential candidate Kwasniewski during his rointhe presidency in 2000. Kwasniewski’s
campaign team insisted that the Office for the @&uidn of State, which then controlled
secret service archives, had deliberately passedidcuments to the Spokesmen of Public
Interest during the election campaign in orderit@ ghe impression that something might be
wrong with his affidavit and thus influence voteffie manipulation of time was also obvious
in the sequence of cases analyzed by the Spokeshfaublic Interests -whether he took up
certain cases earlier or later, whether he dedlt thie cases faster or slower and, ultimately,
the moment at which he decided to pass the caseetd.ustration Court were extremely
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important for the political careers of the peoptealved and daily politics in the country
(Grzelak, 2005: 174). The problem was finally sdivéhrough an amendment, which
stipulated that the sequence of lustration sho@dgbided by the sequence of the public
functions as enumerated in Article 7. In addititme gathering of all secret service archives
within a new institution — the Institute of NatidriRemembrance — was effective in reducing
the linkage and misuse of information.

The tense debate around lustration has raised éouswaispicions concerning the efficiency
of technical aspects of the process, as well aoveeall general model adopted in Poland.
Obvious cases of political interference and usdgie procedure for political ends do not
exhaust the long list of critiques against the wak the Spokesman and/or general
technicalities of the procedure. Most importanthge assumption of innocence, interpretation
of facts in favor of the accused, and the very gigedefinition of the collaboration made the
sentences of the Lustration Court very debatabler&l, many people were unhappy with
the modesty, the slow pace, and the limited outsoofdustration (Horne and Levi, 2002:
353).

Inefficient Lustration and Reforming Efforts

The issue of transitional justice in Poland, mugk In Albania, is still an open account
that pops up in the public discourse and politegénda again and again. Yet, differently
from Albania the issue proved of interest to bathtjgal elites and non political actors alike.
Especially the decision in 2005 to allow open asdesall of the files held at the Institute of
National Remembrance triggered a new wave of atonsaand renewed the debate on the
efficiency of the Polish model to deal with the fpa&ccess to the archives, initially restricted
only to researchers and victims of the secret ppleas incrementally broadened to include
even accused secret service collaborators. Allowwde access to the archives practically
neutralized the 1997 Act, which was built on thegumption of ignorance of what was left in
the files. Once the accused could check the fiteswhole idea of condemning a lie became
superfluous.

Dissatisfaction with the limited outcomes of lustva and the relatively unrestricted
access to the files accelerated a new wave ofalimtr cases, this time affecting not only
politicians, but also important public personafifisuch as journalists, priests, scholars, etc..
The well-documented accusations against Maleszkayraalist from the influential Polish
daily Gazeta Wyborcza, Father Hejmo, close assoaditJohn Paul Il and many other
clergymen, gave new momentum to concentrated peiahanges on the topic of dealing
with the past (Terlikowski, 2007). The publicatiof the so-called ‘Wildstein’s list’, an
internal document of the Institute of National Memdinally lit the fuse of an already vivid
public debate. Although the journalist who publigitiee list lacked evidence that it provided
a list of collaborators, it was interpreted as shghthe public and most of the media (Kosc,
2005). The debates that followed involved not opbliticians, but also journalists, the
church, academics, and civil society organizaticghgain, the debates developed around a
mixture of narrow political interests, practicalncerns, and ideational exchanges on ways of
dealing with the past. A growing number of corroptiscandals involving post-communist
politicians during the last years of the post-comisucoalition (Rywin, Starachowice, and
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Orlen affair) paved the way to the radical clainigyeneral cleansing and a moral revolution
connected with the right wing idea of the Fourthp&adic (Jasiewicz, Jasiewicz —
Betkiewicz, 2005: 1151).

The electoral rivalry between two main right wingrgees — Civic Platform and Law and
Justice — both supporting radical versions of aigin, facilitated the bid for a radical
approach against the past. During the 2005 eldctarapaign, both parties promoted new
ideas of lustration and full opening of the arckivéhe permanent public presence and the
intensity of the issue, coupled with the window agfportunity opened by the corruption
scandals, enabled right wing parties to capitatimethose issues. Suddenly, the claims for
deeper lustration, which were for a very long ticensidered as a ‘witch hunt’ and a
convenient tool to attack their originators, becgrad of legitimate political discussion. Both
political, media, and religious opponents of thstration started to accept its necessity. Yet,
this rehabilitation of anti-communist language, ednby Matyja as ‘the semantic revolution’,
should not be reduced to simple power game of tbbt-wing parties against post-
communists (Matyja, 2009). The internal split withhe Law and Justice party over a new
radical draft of lustration designed by youngeritpmans reveals that even those who opted
for lustration took into account counterargumemigearing in public debates.

Between 2006 and 2007, Law and Justice as welh@asCivic Platform voted for an
Amending Act, which expanded the definition of s@#guagencies and the categories of
individuals required to undergo the lustration gss An individual's refusal to submit the
required ‘vetting statement’, which was to be issbg the Institute of National Memory at
the request of the individual, would result in #@me consequence as a lustration liar — the
loss of moral qualification to hold a given positifor ten years. The new lustration law,
which for the first time obliged also the journgliacademics, and a range of professional
groups to submit to the process, met with widespressistance (Kurski, 2007). Not
surprisingly, the Constitutional Tribunal ruleduiconstitutional and the law was blocked in
the drawers of strong interests that lobbied againsiowever, the issue still remains open
and subject to a wide debate on how to furtherstber and halting process of dealing with
the past.

Conclusions

Ensuring justice against communist crimes provetidan extremely long, complicated,
and polarized process across both our cases. Tweatg after, transitional justice remains
an open issue, which has recorded merely incompledehighly criticized results. Yet, one
can clearly differentiate between the varying medahd results of dealing with the
communist past in our two cases. On the one halbbdnfa has experimented with a wild de-
communization model, but has actually done vetielito deal with crimes of the past, and
now faces the same questions all over again. Onttiex hand, Poland has institutionalized a
mild and transparent ‘truth revelations proceduvehjle going on to debate aspects of the
process and issue amendments of the procedure.
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Evidence from the case studies supports the cruclal of post-communist politics to
explain the difficult, long and ambiguous proce$dransitional justice. In both our cases
political interests permeated all stages of thecgge -the unfolding debates and related
arguments; the specifics of the models chosen;hdmy implementation of the rules in
practice; and the ongoing trials to change the gare and reopen issues of the past. Both
models, despite of the differences, have bent utigeweight of political interests of political
groups and individuals with sufficient power to oggte and push forward new rules. Some
of the legal stipulations were from the start desd) to favor those with the power to
negotiate the legal acts and some were maniputhiadg the implementation process. The
process was first and foremost (mis)used by itsgtadherents who did not loose a chance to
use the procedure against political opponents. Mba@ former communist forces,
regenerated as new political groupings, have ofesisted and manage to slow down the
established procedures.

Yet, both cases bring ample evidence that publicatés proved important to restrain
strategies of using transitional justice at theviser of narrow political agendas. Heated
debates in Poland took shape in a complex argumm@mtatructure and rich political
landscape offering different arguments on the isdlee institutionalization of lustration
procedure led to new debates on improving the ieahties and amending the procedure.
Concentrated public contestation of the issue mtome important factor to moderate the
expression of political interests while forcing ipiohl actors to take into account the
arguments of the opposite side or at least fraramtim a form that would be acceptable to the
political scene and the wider public, even whentigal interests did pull the strings of each
side. By contrast, the debate in Albania was frdra start monopolized by few anti-
communist groups, which proved able to push forvtaedissue when deemed beneficial to
timely political agendas. The institutionalizatiof de-communization package proved an
effective tool to damage political opponents anched into a dead letter as soon as former
communists turned in power. The lack of sophistidapublic debates featuring different
actors, able to provide different arguments aneestrthe options thrown in the political
market, have further condemned transitional justiican elitist process which is more often
than not used as an instrument of political adgata
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