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|. Introduction

This paper discusses the topic of ‘Comparing Lawwsthe specific context of the
decentralised enforcement of EU competition law #mel parallel application of national
competition laws. More specifically, it deals withe harmonisation process between the
Member States’ and the EU competition laws. This ignique process as at first sight it
accommodates regulatory competition between the béenStates and the Commission,
resulting in the emergence of voluntary harmonisatiHowever, in fact the decentralised
enforcement regime has preserved the Commissiarsndnce and Europeanised national
competition laws to the model of EU law. Still, ghprocess involves active comparative
exercises by both the European Commission andihdeinber States. The paper addresses
the question why and how the Commission and the b&gn$tates compare competition
rules. What makes these comparative exercises waoglysing is, on the one hand, that they
are of recent origin and take place against a nesemtralised enforcement system which has
recently been transformed from a supranational Bli¢ypinto one which is subject to similar
problems of multi-level governance as other sultstamparts of EU law; on the other hand,
that the creation of the European Competition Netw(ECN) opened the way for
spontaneous harmonisation between national anddawpetition laws, but at the same time
its hierarchical structure preserved certain camsts that limit its functioning as a platform of
true regulatory competition.

The public enforcement of EU competition law tak@ace in a multiple layered
setting composed of EU and national rules and sigezt by the Commission and 27 national
competition authorities (hereinafter NCAs). Whilee tsubstantive EU rules that are to be
enforced are the same and there is also a highecgence between substantive competition
rules in national legislations, the procedural sudad the institutional settings that together

form the framework of enforcement have been musé larmonised and reveal a challenging
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landscape for comparative analysis. The role of @mmmission in conducting such
comparisons among the various enforcement methatigatitutional settings of the Member
States will be examined in the Report on the fuumitig of Regulation 1/2003 and the
Commission Staff Working Paper accompanying theoRemn the functioning of Regulation
1/2003, as well as through the work of the ECN. The mighe NCAs in comparing the
various enforcement rules and agency models camdlgsed through their work in the ECN.

In analysing these comparative exercises, the paidook into the question of what
the purpose of these comparative efforts is andhvhiethods of comparison are being used.
Furthermore, the paper will also critically analyee methods of voluntary convergence that
are being applied in the Member States and thelpligsof further extended harmonisation
of the administrative procedural rules, as wellcagain substantive rules, in the Member
States.

Accordingly, the next section sets out the backgdoof the comparative analysis and
explains the legal changes that opened the conngardiscourse on competition laws in
Europe. Section lll describes the impact of Reguhatl/2003 on the Member States’
substantive rules, procedural rules and their NGAstitutional designs. Section IV discusses
the methods and the underlying reasons behind dnen@ission’s comparative studies and the
work within the ECN. Finally, section V takes aticial look at the Commission’s proposal to
further harmonise substantive and procedural raleswell as at the present voluntary

harmonisation between the EU and national rules.gdper closes with conclusions.

[I. The challenging landscape of EU competition law enforcement for

comparative study

Competition law has for long offered little chaltgnfor comparative research. This
was due to a number of facts. First, many MembateStlacked a proper competition law and
enforcement regime until the 1980s or even late089%econd, competition law in many
Member States has not been regarded as an ecopofity tool of primary importancé.
Third, the question of convergence and divergeretevdéen the different national regimes

remained largely unaddressed and without signifitegal or economic consequences. This,

! European Commission Commission Staff Working Paper Accompanying theoRepn the
Functioning of Regulation 1/2003$EC/2009/574 final, 29 April 2009, paras. 160-18%0-181.

2F. CENGIZ, Regulation 1/2003 RevisitedILEC Discussion Paper No. 2009-042, 24 November
2009, p. 26.
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however, all changed with the process of enlargénam the modernisation of EU
competition law in 2004.

Before modernisation in 2004 the enforcement ofoRean competition law was
concentrated in the hands of the Commission andanamportant exception to the general
enforcement method of Community laws by MembereStaauthorities. This meant, on the
one hand, that the relations between Community reattbnal competition laws remained
mostly unaddressed, in contrast to the judiciakremacy doctrine in other substantive areas
of EU law, and, on the other hand, that competitpmlicy was immune from general
problems of multi-level governanéeModernisation and more specifically Article 3(1) o
Regulation 1/2003 have imposed not only a posgithiut also an obligation on the Member
States’ NCAs to apply Articles 101 and 102 TFEUaflal to their national competition rules
when the effect on trade criterion is fulfilled,damtroduced a strict supremacy standard. In
fact, this meant that national provisions haveamply with the EU interpretations of Articles
101 and 102 TFEU when they are applied parall¢héar national rules. In accordance with
Article 3(2) and (3) of Regulation 1/2003 the comence rule does not apply to unilateral
conduct, national merger laws and laws pursuingedgminantly different objective such as
unfair trade practices.

While the convergence rule acts as a radical ietegrgn in the domestic legal systems
of the Member States, it should be rememberedthimiconvergence had taken place or had
been ongoing before Regulation 1/2003 came intoefoiMany EU Member States had
abandoned their ineffective competition regulatizeised on the so-called administrative
control model during the 1980s and 1990s and hagtad a competition law system similar
to the rules laid down in Articles 101 and 102 TFEbd the EC Merger Regulation.

3 Ibid., pp. 26, 30.

4 R.J. VAN DEN BERGH and P.D. CAMESASCA European Competition Law and Economics: A
Comparative Perspectivéntwerpen, Intersentia, 2001, pp. 125-126.

® This is equally true for the new Member Statesemghcompetition was actually non-existent in the
socialist area and where competition was of gnegortance in creating a functioning market econofitye
basic conditions for free competition were introglddy the legal reforms between 1989 and 1991. Ar@90
onwards new national competition laws were enaatetithus the enforcement of competition law cowddit.
After 1990 accession to the European Union becamanbst relevant external pressure to influencepetihion
policies in Eastern Europe. See, for more detdflst. CSERES “Multijurisdictional Competition Law
Enforcement: the Interface Between European Cotetiaw and the Competition Laws of the New Member
States”, European Competition JournaR007, Vol. 3, Issue 2, pp.465-50R;J. CSERES “The Impact of
Regulation 1/2003 in the New Member Stat€3mpetition Law Reviev2010, Vol. 6, Issue 2, forthcoming.
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Competition law and policy had gained importanced dre ineffective abuse systems, which
in certain jurisdictions included criminal law enfement, had been abandofied.

However, Regulation 1/2003 did accelerate the p@m®cef convergence and
Europeanisation in the field of substantive contjmetirules. This convergence was most
prominent with regard to Article 101-like cartelopibitions but not with regard to unilateral
conduct and procedural rules. Legal diversity dfamal procedures and institutional designs
remains a challenge to the envisaged goal of unifand consistent application of EU
competition law by all 28 enforcers, the Commissaon the 27 NCAs.

This challenge began to take shape when the ent@mgfeof 2004 made the relevance
of enforcement for the effective working of EU msilmanifest. Procedural diversity among
Member States became visible not only in competitzav but also in other substantive fields
such as consumer law. While previously issues édreement and institutional structures
were regarded to remain in the exclusive competefidee Member States, in accordance
with the Community principles of procedural autoryorand institutional neutrality,
enlargement has pushed crucial questions of enfaoe and institutional choice to the
forefront of the EU agenda.ln the absence of a clear Union blueprint for eiffe
enforcement methods and optimal institutional desije old and new Member States were
given considerable leeway in adapting #eguisto their own institutional preferences and
legal systems.

EU competition law now offers a unique platform fmmparative analysis for four
reasons. First, European competition law is letgdlathrough directly applicable Treaty
provisions and regulations and thus European catigretules directly enter national legal
systems and represent a higher pressure and formm@ortant incentive to align national
competition rules to the EU rules. This incentivas tbeen even more pressing in the new

°D.J. GERBER, Law and Competition in Twentieth Century EuropeotBcting Promethey©xford,
Clarendon Press, 1998, pp. 402-403. The new cotigretaws followed a prohibition system and enfaonest
was entrusted to an administrative body with juaitike decision-making. Enforcement became prityari
administrative law-based, with administrative laanstions. These new competition regimes worked more
effectively than their predecessors and indeed thain achievement was to gain social and politcglport for
the enforcement of competition law.

’ This trend can be seen in many other policy af@asonsumer protection, for example, very similar
developments take place today. S¢d. CSERES “Collective Consumer Actions: A Competition Law
Perspective”, inW. H. VAN BOOM and M. LOOS eds., Collective Consumer Interests and How They Are
Served Best in Europe: Legal Aspects and Poliayels®n the Border Between Private Law and Publiicipo
Europa Law Publishing, 200K.J. CSERES “Consumer Protection in Eastern-European MemlateS’, in
Vergelijkend WijsKluwer, 2007, forthcoming.
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Member States, where the whole arsenal of competiiw had to be created within a short
period of time®

Second, Regulation 1/2003and the so-called modernisation package devolved
enforcement powers to the national competition aities and the national couftsand have
created a system of parallel competences and sinedtis application of EU and national
competition law. The new enforcement system noy aldlegated enforcement powers to
national actors but also increased the Europeammsadf competition laws through
cooperation between the European Commission andNtbAs. In the new framework,
national competition legislations operate in patallith EU competition law and the national
competition authorities and/or courts apply bothamal and European competition rules. In
enforcing the EU competition rules, full cooperatibetween the Commission and the
national authorities of the Member States is netzed by the fact that the European
competition rules became directly applicable inhele Union. The interaction between the
European Commission and the national competitighaaities is required by Article 11 of
Regulation 1/2003. The NCAs and the Commission farmetwork of public authorities co-
operating closely together. This so-called Eurog@ampetition Network provides a focus for
regular contact and consultation on enforcemeritpaind the Commission has a central role
in the network in order to ensure consistent apgibo of the rules.

Third, the new decentralised enforcement systenmsepved one of the most
controversial elements of the previous centralisgstem, namely the Commission’s central
role in the enforcement framework. Before the 2@@adernisation of EU competition law,
the Commission had a central monopoly-like rol¢h@ enforcement of EU competition law.
In fact, competition law and policy acted as thestfsupranational policy in the European
Union”.*!* Under the enforcement framework of Regulation 2%/8he Commission enjoyed
a broad margin of discretion in applying the coiodis under Article 101(3). On several

occasions, the European Courts have acknowledge@dmmission’s discretionary powers

8 Accession to the EU acted as considerable pdliiod economic pressure and provided the most
significant influence on the way competition laves/é been shaped in the CEECs.

e Council, Regulation on the Implementation of the Rules om@ition Laid Down in Articles 81
and 82 of the TreatyNo 1/2003/EC, 16 Dec. 200Qfficial Journal 2003, L 1.

10 Articles 5 and 6 of Regulation 1/2003.

1. McGOwWAN and s. WILKS, “The First Supranational Policy in the Europeamidn:
Competition Policy” European Journal of Political Researct995, Vol 28, p. 141, at p. 149.

12 eEc Council, First Regulation Implementing Articles 85 and 86tlué Treaty No 17/62 (EEC),
Official Journal 2003, L 1.
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under Article 101(3Y and have neither dealt with the Commission’s srtiste application
of the criteria under Article 101(3), nor intervenia Commission decisiort8. The fact that
the Commission no longer has a monopoly on theidmn of Article 101(3) and this
provision can be applied by the NCAs and the nati@ourts of the Member States has
relevant implications for uniform law enforcemeAs the Commission no longer has such
considerable leeway under Article 101(3), it tried narrow down the application of this
provision to accommodate only pro-competitive efeas potential justification for anti-
competitive restraints’

Regulation 1/2003 granted the Commission new eafoent powers and extended
some existing one$,and has given it the prerogative to end investigatunder Article 101
and 102 by NCAs by opening its own proceedings regaihe same violatioH. In the
hierarchical structure of the ECN, the Commissiots asprimus inter pareand as manager
of the system that needs to guard uniform appboadf EU rules. However, the Commission
escapes accountability and control mechanisms gihrthe informal character of the ECN.

Fourth, while Member States significantly harmodisebstantive competition rules, a
similar convergence of procedural rules or ingtigl designs has not taken place. The exact
puzzles of converging and diverging rules acroesMkember States and EU law are subject to

comparisons by both the Commission and the Memtage S

13 E.C.J., Case C-26/76yletro | v. Commissigrpara. 45E.C.J., Case C-71/74&rubo v. Commissign
para. 43. The Courts have held that the judicigierg of the Commission’s decisions under Article(®Blis
limited to establishing whether the Commission catted a manifest error of assessment, whether proeé
rules had been complied with, or whether propesaesa had been provided.C.J., Case C-42/84Remia BV
and Others v. Commissippara. 38;E.C.J., Case C-45/8%erband der Sachversicherer e.V. v. Commission
para. 15; more explicitly, the CFl even noted thheé Commission is entitled to base itself on cdasitions
connected with the pursuit of the public inter@sbider to grant exemption under Article 85(3) lué Treaty.”
However, in this case it did not show that suchswberations required exclusivity of rights to traniissports
events and that exclusivity was indispensable deoto allow a fair return on investmen@.F.I., Cases T-
528/93, T-542/93, T-543/93 and T-546/88tropole Télévision and OthevsCommissionpara. 118.

14 This, however, did not mean that the logic antbnatity of Commission decisions under Article 81
(3) have not been scrutinised and criticised. Th& l@&as on several occasions criticised the laclk pfroper
economic analysis in the Commission’s decision®, $&r exampleC.F.I., Case T-374/94European Night
Services and Others v. Commissiparas. 103-115, 140, 158;F.I., Cases T-528/93, T-542/93, T-543/93 and
T-546/93,Métropole Télévision and OthevsCommissionpara. 120.

15 The Commission can set out the lines of Europeanpetition policy but cannot alter the legal
framework, namely the open and broad norm of Aetitd1(3) that allows national authorities to baéapablic
policy goals with competition principles. Even tlgbuthe new approach is laid down in the Guidelioeghe
application of Article 101(3), the question whetlaad to what extent non-competition policy objegsican be
taken into account under Article 101(3) remainslesic H. SCHWEITZER , Competition Law and Public
Policy: Reconsidering an Uneasy Relationship. Thangple of Art. 81EUI Working Paper, LAW 2007/30,
Florence, European University Institute, 2007, $p.

18 Article 9 of Regulation 1/2003 grants the Comnaasihe power of accepting commitments from the
parties under investigation in Articles 101 and lf¥adcedures and making these commitments binding.
Regulation 1/2003 also extended its search powseisglsector inquiries.

17 Article 11(6) of Regulation 1/2003.
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In sum, despite the obligatory and voluntary cogeace of substantive and certain
procedural rules in national competition laws, thange was radical, with relevant policy
implications for the Commission. On the one hahd,relevance of national competition laws
and especially procedural rules has increased asdbeen pushed to the center of the
Commission’s attention. When NCAs apply Articlesllénd 102 TFEU, they make use of
their national procedural rules and impose remedies sanctions that are available in their
respective legal system. On the other hand, thesisgs raised whether consistent policy
enforcement and the effective functioning of a melwrequires a certain degree of
harmonisation of procedures, resources, experiamindependence of the NCHs.

The Commission started relying on the effective mistrative enforcement of EU
rules through national administrative procedured amstitutions. Immune from EU law
regulation until 2004, now the national procedurdles and institutional settings became
crucial for the uniform and consistent applicat@inEU competition law, and, as a result,
were subjected to the Commission’s comparativeyarsal

In the following, first, the present enforcemenstgyn will be described briefly by
focusing on the impact of Regulation 1/2003 on shéstantive, procedural rules and the
institutional designs of the Member States. Thigtise describes the scene where the new
challenges of convergence and divergence betwdenablaws took shape and which forms
the subject of the comparative analysis in EU cditipe law. Then the Commission’s and
the ECN’s comparative analysis will be further eaved by revealing the ratio as well as the

method of their comparative exercises. Finally,ithemonisation proposals will be evaluated.

I1l. Requlation 1/2003: the framework of comparison

A. The impact of Reqgulation 1/2003

The impact of Regulation 1/2003 on national legastams can be seen clearly in the
substantive competition rules. EU leverage has bmest noticeable and direct on the
statutory enactments of substantive competition. [&l@wever, the Regulation and the

18E, CENGIZ, Regulation 1/2003 Revisited.c, p. 17;C. GAUER, “Does the Effectiveness of the
EU Network of Competition Authorities Require a @én Degree of Harmonisation of National Procedaned
Sanctions?”, inC.D. EHLEMANN and I. ATANASIU eds., European Competition Law Annual 2000: The
Modernisation of EC Antitrust PolicyOxford, Hart Publishing, 2001, pp. 187-2(",; JENNY, “Does the
Effectiveness of the EU Network of Competition Aatiies Depend on a Certain Degree of Homogeneity
within its Membership?”, irC.D. EHLEMANN and I. ATANASIU eds., European Competition Law Annual
2000 o.c, pp. 208-210.
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Commission’s policy were less pronounced with rdgtr the development of procedural
rules and the institutional framework to be cholsgthe Member States.

The new procedural framework abolished the notifica system and Article 101
became directly applicable in its entirety, thusluding Article 101(3). This required the
Member States to enforce Articles 101 and 102 TREithout the need for notification and a
prior administrative decision on Article 101(3). éllmost important legal obligations that
stemmed fromRegulation 1/2003 for all the Member States werd town in Article 3,
namely the obligation for national competition aartties and national courts to apply
Articles 101 and 102, as well as the convergente far Article 101, and in Article 35 in
conjunction with Article 5, the obligation to empemnational competition authorities.

Beyond these specific obligations laid down in Ratjon 1/2003, it has not been
made clear what institutional and substantive smigtthe Member States had to implement
in their respective legal system beyond the olkbgato bring their competition rules in
conformity with EU law. For example, the candideteintries were never presented the exact
parameters of their obligation to harmonise thempetition laws. Therefore, it can be argued
that harmonisation in their respective legislatsystems was required as far as it was
indispensable. This is also in line with the geheranciple of subsidiarity as enshrined in
Article 5 TEU. In other words, the new Member Stajest like the old Member States, had
considerable latitude in deciding what kind of gabsve and institutional regime they would
adopt.

This freedom is, however, not unlimited. Articl S}TEU requires the Member States
to take all appropriate measures to ensure fukdilitrof the obligations arising out of the EU
Treaty and facilitate achievement of the Commusitygsks. Moreover, they should “abstain
from any measure which could jeopardise the attairtrof the objectives of this Treaty”. On
the basis of this loyalty principle, the Europeaou@ of Justice has also developed the so-
called useful effect doctrine within the realm oimpetition law. According to this doctrine,
the Member States may not introduce legislatiomake decisions which would deprive the
competition rules of their useful effett.

19 This doctrine has no explicit legal basis in the Ereaty. It was founded on Article 3(1) (g)(now
implemented in Protocol No. 27 on the internal mearknd competition), read in conjunction with AlticlO
(now Article 4(3) TEU) and Articles 81 and 82 E@{wArticles 101 and 102 TFEUE.C.J., Case 267/86yan
Eycke v. ASPAL988 ECR 4769, para. 16.

14
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B. The impact of Requlation 1/2003 on substantivautes

Article 3 of Regulation 1/2003 has directly infleed the substance of national
competition rules. Article 3(1) defines the prirleipf simultaneous application of national
law and competition law with the limitation posed Article 3(2): Member States may not
adopt and apply on their territory stricter natior@mpetition laws which prohibit
agreements, decisions by associations of undegskinconcerted practices which may affect
trade between Member States but which do not cestampetition within the meaning of
Article 101(1), or which fulfill the conditions oArticle 101(3) or which are covered by a
Regulation for the application of Article 101(3h dther words, stricter national competition
laws are not as such objectionable, as long asateegiot applied, in breach of Article 3(2), to
agreements, concerted practices and decisionsso€iations of undertakings that fall within
the jurisdictional scope of the EU competition sul@he convergence rule contained in
paragraph 2, seeks to create a level playing fisidproviding for a single standard of
assessment which allows undertakings to design kld-twusiness strategies without having
to check them against all the relevant nationad sétcompetition rules. While leeways for
national law still exist under Article 3(2), sucls @aherent restrictions, national group
exemptions and national statutatg minimisrules, most of the Member States have enacted
similar provisions to Article 101 and certain caugg such as Italy and Luxembourg even
opted for the exclusive application of EU competitiaw?® Stakeholders from the legal and
business communities have largely confirmed thaguRdion 1/2003 has positively
contributed to the creation of a level playingdiehlong with the substantive convergence of
national laws with EC competition rulés.

Nevertheless, this principle of convergence dodsapply with regard to prohibiting
and imposing sanctions on unilateral condacaArticle 3(3) further excludes from the
principle of convergence national merger laws awasl having a different objective than the
protection of competitiof®

The application of stricter national rules for atdral conduct is worth further

remarks. Recital 8 of Regulation 1/2003 explicthentions provisions regulating cases of

20 European Commission Commission Staff Working Paper Accompanying theoRepn the
Functioning of Regulation 1/2008.c, paras .141, 152.

21 Ibid., par a. 142.
%2 Recital 8 of Regulation 1/2003.
23 Recital 9 of Regulation 1/2003.
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abuse of superior bargaining power or economic midgece. The assessment of unequal
bargaining power is currently the subject of viggaliscussion in competition law and one of
the questions being discussed is whether competiier or private law or other specific
legislation should regulate this issue and whenulegmn exists, whether competition
authorities or civil courts should enforce it. Batte EU Commissiorstaff Working Paper
Accompanying the Report on the functioning of Regar 1/2003* and a recent survey of the
International Competition Netwofk discussed the controversial topic of abuse of ope
bargaining power (ASBPY.

Some jurisdictions, for example Germany, employ c8pe provisions in their
competition law prohibiting abuse of superior buyipower, others employ them in other
specific contexts such as tort liability under dmmmercial code like France. Again in other
jurisdictions, a private civil remedy (ltaly) or srate administrative regulation of retalil
chains exist. A separate administrative act isnoftee legislative model opted for by the
CEECs, like in Hungar$’ Slovakia? and a draft law in the Czech RepulSficdowever, in

Latvia the provision is part of the competition [®WThe diversity of regulatory standards on

24 European Commission Commission Staff Working Paper Accompanying theoRepn the
Functioning of Regulation 1/2008.c, paras. 160-169, 180-181.

® International Competition Network, Report on Abuse of Superior Bargaining Positi@®08,
http://internationalcompetitionnetwork.org/uploditsary/doc386.pdf see alsd-. JENNY, The “Coming Out”
of Abuse of Superior Bargaining Power in the Anstr World UNCTAD, 2008,
http://www.unctad.org/sections/ditc_ccpb/docs/ditpb0008_en.pdf

%6 Abuse of superior bargaining power typically irdés, but is not limited to, a situation in which a
party makes use of its superior bargaining positédative to another party with whom it maintainsamtinuous
business relationship to take any act such as jigsilyy in light of normal business practices, @atise other
party to provide money, service or other econoreiediits. A party in the superior bargaining positidnes not
necessarily have to be a dominant firm or firm wsignificant market powerinternational Competition
Network, Report on Abuse of Superior Bargaining Positiow,, p..3.

27 Act on Trade of 2005 lists abuses of “significamirket power”, created basically for supermarket
practices against retailers. It introduced specifites on undertakings of significant market povesrd
empowered the GVH (NCA) to apply the proceduraésubn abuse of dominance in cases of infringenants
the prohibitions enumerated by the Act on Trade.

28 Act on Unfair Conditions in Business Relationship&/C) of 11 April 2008.

%9 There have been several attempts to introducertit@ltion of the abuse of economic dependency
into national law. A proposal currently being dissed in parliament suggests that such a positiothen
relevant market, which enables an undertaking tabéish substantially more favourable business itmm
with an economically dependent undertaking tharoitld without such a position, shall be consideardhbuse
of economic dependency and shall be prohibiteskedms that at least concerning food, the descrispdations
will be introduced.D. BICKOVA and A. BRAUN, Section 4: Country Chapters, Czech RepyhlicThe
European Antitrust Review 20l1Qnternational Competition Network, Report on Abuse of Superior
Bargaining Positiono.c, p. 6; European Commission Commission Staff Working Paper Accompanying the
Report on the Functioning of Regulation 1/2008 ., paras. 160-169.

30 section 13(2) of the Competition Law provides thatominant position in the retail sector is hejd b
such market participant or several market partitipawhich, taking into consideration its purchgsmower for
a sufficient length of time and dependency of sigpplin the relevant market, has the capacity tectly or
indirectly apply or impose unfair and unjustifiednclitions, provisions and payments on the supphai has

16
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unilateral conduct in the Member States has begicatly assessed by stakeholders in the
consultation process on Regulation 1/2003 and thenr@iission has devoted substantial
analysis to the various legislations in ®&ff Working Papet' Moreover, the Commission
has proposed to examine further the matter both vagard to the problems such as the
causes of diversity as well as the need for some &f harmonisation actioif.This issue will

be further discussed below in section V.

C. The impact of Requlation 1/2003 on procedural nes

Regulation 1/2003 also contains certain procedulak with regard to the powers of
the national competition authorities. Article Stdishe powers of the NCAs when they apply
Articles 101 and 102 such as finding an infringetmendering interim measures, accepting
commitments and imposing fines. TEB®mMmMmission Staff Working Paper accompanying the
Report on Regulation 1/200&8dmits that Article 5 is a very basic provisiordasoes not
formally regulate or harmonise the procedural rui@éowed by the NCAs or the ECN
beyond Article 5° This means that the NCAs apply the same subsemtiles but in
divergent procedural frameworks and they may impdiffierent sanctions as well. These
procedural differences were to some extent addiessdrticles 11 and 12 of Regulation
1/2003 with regard to the cooperation within theNE@espite this fact, the Member States
have voluntarily converged their procedural ruleshte EU procedural provisions applicable

to the Commission. Table I. below shows this vamypiconvergence.

the capacity to significantly hinder, restrict astdrt competition in any relevant market in theritery of
Latvia. Any market participant that holds the doamhposition in the retail sector is prohibitednfrabusing
such dominant position in the territory of Latvighe relevant section then provides an exhauststeofiabuses
of a dominant position in the retail sector.

31 European Commission Commission Staff Working Paper Accompanying theoRepn the
Functioning of Regulation 1/2008.c, paras. 160-176.

32 Ibid., para. 179.
33 Ibid., para. 200.
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TABLE | - Powers of NCAs: legislative implementation after Regulation 1/2003

Convergence of
national competition
laws with Regulation
1/2003

YES

NO

Partial implementation

Power to impose
structural remedies

Czech Republic,
Slovenia, Austria,
Belgium, Spain, Greece,
Ireland, Malta,
Netherlands, UK,
Germany

Estonia, Hungary, Latvia
Lithuania, Poland,
Slovakia, Denmark,
Finland, Portugal,
Luxembourg

, Bulgaria, Romania,
Sweden, France

Power to order interim
measures

Poland, Hungary, Czech
Republic, Romania,
Lithuania, Slovakia,
Slovenia, Austria,
Belgium, Spain, Greece,
Ireland, Malta,
Netherlands, UK,
Germany, Finland,
France, Sweden,
Portugal, Italy

Estonia, Denmark

Bulgaria, Luxembourg,
Cyprus

Power to adopt
commitments

Bulgaria, Romania,
Lithuania, Hungary,
Slovenia, Slovakia,Czec
Republic, Poland,
Austria, Belgium, Spain,
Greece, Ireland,
Netherlands, UK,
Germany, Finland,
France, Sweden, Italy,
Luxembourg

Estonia, Malta

Latvia, Portugal, Cyprus

Power to seal business
premises, books

Lithuania, Hungary,
Slovakia, Czech
Republic, Poland,
Belgium, Spain, Greece,
Netherlands, UK,
Germany, Finland,
France, Sweden,
Denmark

Slovenia, Austria,
Ireland, Luxembourg

Bulgaria, Latvia,
Romania, Italy, Cyprus,

Power to inspect
private premises

Estonia, Hungary,
Poland, Czech Republic
Slovakia, Slovenia,
Romania, Austria,
Belgium, Spain, Finald,
France, Greece, Ireland,
Luxembourg, Malta,
Netherlands, Sweden,
UK

Bulgaria, Italy, Portugal,
Denmark

Lithuania, Cyprus,
Germany

Calculation of fine
Max. 10% of
undertaking’s turnover

Czech Republic,
Slovenia, Slovakia,
Latvia, Romania,
Lithuania, Bulgaria,
Hungary, Poland

Estonia (fixed)
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Hungary, Latvia Estonia, Slovakia, Czech Republic,
Fines on association of | Lithuania, Belgium, Slovenia, Poland, Bulgaria, Austria,
undertakings Spain, Finland, Romania Germany, Denmark,
Netherlands Luxembourg France, Greece, Ireland,
Italy, Portugal, Sweden,
UK
Latvia, Poland, Romania, Czech Republic, Lithuania, Slovakia,
Informal guidance Slovenia, Austria, Hungary, Estonia, Bulgaria, Finland, Italy,
Belgium, Denmark, France, Greece, Cyprus

Germany, Ireland, Spain, Luxembourg, Malta
Netherlands, Portugal,

Sweden, UK
Czech Republic, Malta Slovenia”
Leniency Slovakia, Hungary,

Poland, Latvia,
Lithuania, Romania,
Bulgaria, Estonia,
Austria, Belgium,
Denmark, Germany,
Ireland, Spain,
Netherlands, Portugal,
Sweden, UK, France,
Greece, Luxembourg,
Finland, Italy, Cyprus

Source: Results of the questionnaire on the reform of Mamfbtates' national competition laws after EC
Regulation No. 1/2003; International ComparativeghkGuide, Enforcement of Competition Law 2009,b@lo
Legal Group, Cartels & Leniency 2009, Country Repo2009

Yet, the Commission acknowledges that divergentddember States' enforcement
systems remain on important aspects such as fonesinal sanctions, liability in groups of
undertakings, liability of associations of undemas, succession of undertakings,
prescription periods and the standard of proof, gbeer to impose structural remedies, as
well as the ability of Member States’ competitiontheorities to formally set enforcement
priorities. TheCommission Staff Working Paperovides neither data nor an overview of
these divergences; however, these differences sigadicant implications for how cases are
eventually enforced by the NCAs. For example, thener States’ procedural rules on
complaints and the rights of complainants duringesiigation largely differ from one
another. While some countries provide extensivatsigor complainants more or less on
similar conditions as the European Commis$iam a number of countries the NCAs initiate

34 A true leniency program does not exist. Howevecpading to Article 76 of the Competition Act the
fine applicable to an undertaking in a cartel maywaived by the Office if certain conditions ardfified. Z.
ZORIC, N. PIPAN NAHTICAL , “Chapter 37: Slovenia” iGlobal Legal Group, Cartels & Leniency2009,

p. 219.

% The legal framework for handling of complaints hlasen laid down by Regulation 1/2003,
Commission Regulation (EC) 773/2004 of 7 April 20@#ating to the conduct of proceedings by the
Commission pursuant to Articles 81 and 82 of theTE€aty, No 773/2004/EC, 7 April 2000fficial Journal
2004, L 123, and thEommission Notice on the handling of complainttheyCommission under Articles 81 and
82 of the EC Treaty, Official Journ&2003, L 1.
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proceedings exclusively on their own initiative amse complaints merely as a source of
information. Differences still exist among thosaigtries that grant certain procedural rights
to complainants. The varying degrees of particgratights in the national procedures can

jeopardise the uniform application of EU competitiaw>®

D. The impact of Requlation 1/2003 on institutions

While the transfer of substantive rules could rety well-defined EU rules, clear
guidance on how to enforce these rules has not pmesded by the EU. Crucial questions of
institutional choice were left unanswered exceptdome very general rules in Regulation
1/2003.

Under Article 35 of Regulation 1/2003, each MemB&ate had a clear obligation to
draw up a national competition law and designaterapetition authority responsible for the
application of Articles 101 and 102 before 1 Map2f’ however, the details were left to the
Member States themselveEhese authorities could be administrative or juadicThe only
requirement imposed by Article 35, was that théhaxities had to be designated in order to
guarantee that the provisions of Regulation 1/26@8e effectively complied witf® The

accession process merely required an adequate iathative capacity through well-

36 Complaints are not only significant sources of kearinformation for NCAs, but complainants’
participation in the competition law proceedingsnstitutes relevant procedural safeguards of good
administration. On the one hand, while the rigHtsammplainants are not “as far reaching as thetrigta fair
hearing of the companies which are the object efGmmission’s investigation” and their limits “aeached
where they begin to interfere with those companight to a fair hearing” E.C.J., Joined Cases 142 and
156/84 BAT and Reynolds v. Commissid®887, para. 20), both too broadly and too nawyaddfined rights of
complainants can lead to problems of administrasiseountabilityvis-a-visthe undertakings concerné@n the
other hand, granting certain procedural rightshimsé persons and organisations, in particular endtomers
whose economic rights have been adversely andtljiraifected by anti-competitive practices, alsoves the
purpose of sufficiently accounting for the repre¢a@an of these interests in the procedure of tliABl NCAs
are administrative authorities that must act inghblic interest, not a judicial authority the ftina of which is
to safeguard individual rights. Moreover, denyingrtizipation rights to complainants and structuriting
procedure exclusively around the rights of the degeof the undertakings targeted is inconsisteit e
overall aim of the procedure: effective enforcemantompetition rules. It is also incongruous wiitie ultimate
aim of these rules: ensuring consumer welfare. 8ee C.F.l., Joined cases T-213/01 and T-214/01,
Osterreichische Postsparkasse v. Commisgiana. 112; T-114/9BEMIM v Commission1995, ECR I1-147,
para. 28.

37 Article 35(1) of Regulation 1/2003: “The Membegrfts shall designate the competition authority or
authorities responsible for the application of &lgs 81 and 82 of the Treaty in such a way thaptbeisions of
this regulation are effectively complied with. Theeasures necessary to empower those authoritiapptly
those Articles shall be taken before 1 May 2004 &tthorities designated may include courts.”

38 point 2 of the Notice on cooperation within thetierk of Competition Authorities provides that
“[ulnder general principles of Community law, Memlfgtates are under an obligation to set up a sarng
system providing for sanctions which are effectipmportionate and dissuasive for infringement&Gflaw”.
See alsoE.C.J., Case C-176/03;ommission of the European Communities v. Coutfichhe European Unign
13 September 2005, EAR'879, paras. 46-55.
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functioning competition authorities and thus thevniglember States had a great deal of
freedom in designing the institutional framework acsimpetition law enforcement. Beyond
Article 35 of Regulation 1/2003, neither furthequeéements nor formal rules had been
formulated on the powers and procedures of thesmettion authorities® The competences
of the national authorities were very roughly sattio Articles 5 and 6 of Regulation 1/2003.
The Report on the Functioning of Regulation 1/280®as acknowledged this
institutional deficit. In the absence of Commurgtyidance, institutional choices were guided
by a learning process characterised by improvisatmd experimentation. While the
Community institutions seemed to have pushed tosvaaparate treatment of competition
law, unfair trade practices and consumer protectios institutional division of competencies
at the Community level (DG Competition, DG Sanc& iternal Market) has not served as a
prototype in all Member States. In fact, many Mem8tates have enforcement powers in
several fields of market regulation and combineesg\(quasi-)regulatory competences in one
agency. The diversity of institutional design amaagnpetition authorities across the EU is
based on country-specific institutional traditicarsd legacies. For example, traditionally the
new Member States in Central and Eastern Europeistet their regulatory agencies with
broad market regulatory tasks and sometimes wignlapping competences (see Table II).
Three different models can be distinguished. TlaeeeNCAs that have competences
in other regulatory fields than competition law.rFexample, the Netherlands Competition
Authority (NMa) also accommodates the Energy Cham8amilar institutional change has
taken place in Estonia and Bulgaria recently. Temiian NCA (ECA) was transformed into
an integrated authority by merging with the pregiguseparate communications, energy
market and railway regulators at the beginning 608" The Bulgarian NCA took up
regulatory tasks in the fields of procurement andcession procedures under the Public

Procurement Act and the Concession Kdtlonitoring public procurement is a task that can

39 Although national procedural rules have to provide admission of the Commission asiicus
curiae in national procedures, NCAs will have to be empmdeto conduct examinations in accordance with
Regulation 1/2003, and Member States will haveetmort to the Commission. The Commission retainsadbro
supervisory powers that allow it to intervene imgedings before the national authorities and whicfact
enable it to act gsrimus inter paresSee Article 11(6).

0 European Commission Commission Staff Working Paper Accompanying theoRepn the
Functioning of Regulation 1/2008.c., paras. 190 and 200.

1 As a result of the merger, the ECA consists oéehdivisions - competition, railway and energy
regulation and communications regulation. Hence, different divisions of the ECA regulate also sfiec
sectors.

42 Bulgarian Law on Protection of Competition (LPC), State Gazettelssue 102, 28 Nov. 2008,
entered into force in May 2009. Prior to the adaptdf the 2008 Law on Protection of Competitiorerthwas
quite some debate around whether or not prosecafionfair trade practices should be excluded fthenremit
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be found in the portfolio of other NCAs as welly fexample in Germany. Then there are
NCAs that combine the enforcement of competitiom da0d some specific parts of consumer
law related to information, such as rules agaimstegtion or misleading advertising. This is
the case in Hungary or Italy. A variation on thisdel is an agency with a double mission:
responsibilities for the enforcement of both contmet law and consumer protection law
such as the United Kingdom’'s Office of Fair Tradig@FT) or the Polish Office of
Competition and Consumer ProtectiodQKiK).** The third model is where the sole
competence of the NCA includes the enforcementoohpetition law, like in Romania or
Portugal. An overview of the different models isyided in Table II.
TABLE Il - Competences of the NCAs

Competence of Competence of competition agency Competence of competition
competition agency includes other regulator yarea than agency include sonly competition
includes unfair competition law law

competition or consumer

protection

Bulgaria, Poland, Austria, Bulgaria, Poland, Hungary, Romania, Greece, Portugal,
Hungary, Lithuania, Lithuania, Latvia, Estonia, Czech RepublicBelgium, Luxembourg, Finland,
Latvia, Estonia, Italy, Netherlands, Sweden, Denmark, GermanySlovakia, Cyprus, Slovenia
Malta, France, United

Kingdom, Ireland, Spain

The relevance of the different agency models casdes in the growing recognition
of the importance of institutions in economic aaddl reforms. Institutions can considerably
influence the implementation of legal rules and mistrative policies” Therefore, the

effectiveness of law and economic reforms also dépeon the institutional environment

of the Commission for the Protection of Competitaord vested with the Commission for Consumer Ptiotec
Eventually, the Commission for the Protection ofnipetition retained the powers to enforce the urtfaide
practice rules.

*3 The Office of Competition and Consumer Protect{lOKIiK) was established in 1990 as the
Antimonopoly Office. (AO) A significant change togiace in 1996, when after the reform of the céntra
administration, the AO received its present nartige-Office of Competition and Consumer Protectidnzgd
Ochrony Konkurencji i Konsumentéw - UOKJKThe extent of its activities was simultaneousktended to
include the protection of consumer interest. In @@Be Office started monitoring the state aid gednto
entrepreneurs and supervision of general proddetyseOn 16 February 2007 a new Act of Competitéomd
Consumer Protection was adopted. In order to imprne effectiveness of the Office’s operations, Aut
eliminated the institution of proceedings launchipdn a motion with regard to practices restricttogpetition
and infringing collective consumer interests. Thet Ampowers the President of the Offices to imgdoses on
undertakings which have infringed collective consunmterest. In 2002 the Offices made an effortreate a
market supervision system for products under conitypdirectives and a fuel quality monitoring system

** The relevance of institutions has already beenhasiped by Stiglitz, who argued that stages of
economic development indicated the existence ofnbeessary pre-conditions for the development ef th
institutions required for a well-functioning marketonomy and the capability of the institutionapamtus to
generate wealth for the citizend. STIGLITZ , “Participation and Development: Perspectives frtm
Comprehensive Development ParadigiR&view of Development Economigsl. 6, No. 2, June 2002, pp. 163-
182, at p. 164.
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comprising background constraints that guide irthliai behaviour. These constraints can be
formal explicit rules such as codes of conduct,m®mwf behaviour and conventions, and
informal, often implicit, rule4> Moreover, not only the institutional design busal
reorganisations in the form of shifting legislatipewers between regulatory agencies, can
substantially influence the actual enforcementegfal rules. For example, many Member
States have introduced the power to investigatef@ipremises, but its practical application
has remained limited. Similarly, many Member Stabtese followed the Commission’s
example in introducing leniency programmes, butdpelication of these programmes has
faced resource constraints, or, due to inapprapragsign of the law, has resulted in
uncertainty for businesses with regard to elignili

Despite the relevance of institutional designs, parative studies have so far
remained modest and have taken place within theneweork of larger international
organisations such as the OECD and the ICN. TheDE&s previously discussed optimal
competition agency, but the focus of this surveg wa the ‘external’ design, that is, the place
of this authority in the administrative structurts, relations to other bodies - horizontal and
vertical - and its competences rather than therirl’ organisational structuf&The Seventh
Global Competition Forum of the OECD discussedath&cation of regulatory powers in the
field of consumer protection and competition [dvDiscussions on agency design have taken
place within the International Competition Netwovkhich has even launched a project and
allocated a Working Group to the subject of agesfégctivenesé® The ICN project produced
a report in 2009, which contains an analysis ofréiation between the definition of priorities
and resource allocation and the effectiveness wipatition agencies’ decisions with a focus
on compliance with agency decisions (e.g. paymehnes, compliance with behavioural and
structural remedies imposed; for example, divestityzamendments to contractsYhe report

*pG. KLEIN, “New Institutional Economics”, irB. BOUCKAERT and G. De GEEST eds.
Encyclopedia of Law and Economic€heltenham, Edward Elgar, 2000, pp. 458-488F. KOVACIC ,
“Institutional Foundations for Economic Legal Refoiin Transition Economies: The Case of Competition
Policy and Antitrust EnforcementChicago-Kent Law Reviewol. 77, 2001, p. 265.

46 OECD, Optimal Design of a Competition Agen€y CNM/GF/COMP(2003)2, p. 2.

47 OECD, Global Forum on Competition, The interface betweempetition and consumer policies,
Background NoteDAF/COMP/GF(2008)4.

8 |nternational Competition Network, Competition Policy implementation Working Grougub
group 1, Agency Effectiveness Projecthttp://www.internationalcompetitionnetwork.org/wang-
groups/current/agency-effectiveness.aspee alsdV.E. KOVACIC , The Federal Trade Commission at 100:
Into Our Second CenturyPresentation Before the 21st Annual Western Gente of the Rutgers University
Center for Research in Regulated Industries, MegteCalifornia, 18 June,2008.

%9 |nternational Competition Network, Report on the Agency Effectiveness Project: Se&ase —
Effectiveness of Decisionz009,http://www.internationalcompetitionnetwork.org/uptts/library/doc375.pdf
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acknowledges that effectiveness of agencies depmmasvariety of factors such as strategic
planning, prioritisation, project delivery, knowlgel management, ex-post evaluation, human
resource management and communication and accditgtatowever, it does not elaborate
on the portfolio of the authorities, the tasks anthpetences they have and how those factors
influence the effectiveness of enforcement. No Isimstudies exist on the institutional
designs of the NCAs in the EU Member States.

V. Comparing competition laws of the EU Member Stées

In the following the Commission’s and the Membeait€’ incentives and methods as
well as the effects of comparing national and Eunpgetition laws will be discussed by

analysing thdReport on the Functioning of Regulation 1/2@0®I the work of the ECN.

A. Report on the functioning of Regulation 1/2003

Regulation 1/2003 required the Commission to pme@areport on its operation by 1
May 2009. The aim of the Report on the functiomridkegulation 1/2008vasto understand
and assedsow modernisation of the EU competition enforcenratés has worked during the
first five years from its entry into force. The pegation of the report involved a fact-finding
phase to obtain input from stakehold&sThe Report on the Functioning of Regulation
1/2003and the accompanyingtaff Working Papeevaluate the substantive and procedural
aspects of the enforcement of Articles 101 and ipBoth the Commission and the national
authorities. Thus in fact, these two documentsesas/a comparative analysis of the EU and
national legal rules as well as EU and nationatfa of enforcement. The Staff Working
Paper extensively discusses national rules comggrnanilateral conduct where the
convergence rule does not applythe procedural rules defining the NCAs’' enforcemen
powers? as well as the evolving structures of NCAs.

The Commission concludes that tReport and thus this comparative analysis, serve

as a basis for the Commission to assess, at &fisthge, whether it is appropriate to propose

®0 The Commission received submissions from busisess® business associations, law firms,
lawyers' associations and academia. The MembeesStadmpetition authorities have been closely dased
with the preparation of the report and have proidetailed input.

! European Commission Commission Staff Working Paper Accompanying theoRepn the
Functioning of Regulation 1/2008.c, paras. 160-176

2 |bid., paras. 195-207.
53 Ibid., paras. 190-194.
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any revision of the Regulation and extend the cmioe of national rules in accordance with
the EU legal framework. Thstaff Working Papeactually says that “such a policy discussion
should also explore the means by which procedunavergence could best be achieved, e.g.
soft harmonisation or the adoption of certain mimimstandards through legislative rule¥.”

The report highlights a limited number of areaschhmerit further evaluation, such as
the procedures of national competition authoritaesd the area of unilateral conduct.
However, the enforcement of EU competition lawsiaé only influenced by the fact that
NCAs apply the EU rules according to divergent pthaes and may impose a variety of
sanctions, but also by divergent institutional isgt, which should also be examined. The
possibility of further harmonisation will be dissesl in section V. In the next section the
comparative work of the ECN will be analysed.

B. Comparing laws in the ECN

The ECN is a network formed by the national comjmeti authorities of the EU
Member States and the Commission, co-operatinglgias European competition law. The
ECN was created as a forum for discussion and aegudntact and consultation in the
application and enforcement of EU competition poks well as in cases where NCAs apply
Articles 101 and 102 TFEU. The two main pillarstbé network are case allocation and
information exchange.

The ECN is a highly juridified network with detalleooperation mechanisms defined
in Regulation 1/2003 and thidotice on Cooperation within the Network of Contpmti
Authorities® The ECN did not emerge at the initiative of the iMer States, but was
centrally designed and established by the Commmsdiois characterised by formalism in
order to safeguard consistent law application dnldas a hierarchical structure where the
Commission holds a central positiafis-a-vis the Member States. While the ECN was
primarily designed as a policy enforcement netwankfact it seems to function as a policy
making network operating through policy discussiang mutual policy learning among the

NCAs. It is clear that the ECN represents an agtie¢form of comparative analysis among

>4 Ibid., para. 207.

°5 European Commission Notice on Cooperation within the Network of Commti Authorities 27
April 2004 Official Journal 2004, C 101.

25



EUROPEANJOURNAL OF LEGAL STUDIES—VOL 31SSUE1 (2010)

the NCAS® resulting in visible harmonisation, such as th€NE Model Leniency
Programmé/ the review process of Article 102 and sector djze@gulations’’

The work of the ECN is organised at four differéenels: yearly meetings of the
Directors General of the European Competition Adtles, Plenary meetings, horizontal
working groups and sector-specific subgroups. Tiredbr General’'s meeting is the forum
for discussing major policy issues such as theemewof the Commission’s policy on Article
102, the ECN Model Leniency Programme, increasefoaa and energy prices and the
financial crisis. The ECN Plenary discusses hottialopolicy issues of common interest such
as the ability of national competition authorittesdisapply state measures in their application
of the EU competition rules. Within the ECN Plenasgveral working groups operate which
deal with horizontal issues of a legal, economipmmcedural nature, situated at the interface
between EU law and the different national laws,ekample leniency programmes, sanctions,
or even the review of vertical and horizontal agreets. Within these horizontal working
groups, there are subgroups that engage in distissen particular sectors.

The ECN has a clear influence on both EU and natiaccompetition laws,
demonstrated by the voluntary harmonisation of @docal rules. Cengiz argues that the
success of the ECN is mainly to be found in itsoinfal mechanisms of information
exchange. She adds that at the same time, this scomth certain costs in terms of
accountability and due process as a result of {BAI'E isolation from the outside worfd.
While in theory national parliaments control NCAand the European Parliament the
Commission, these mechanisms have proved weak duimformation asymmetries.
Moreover, the procedures of the ECN and its maipuwun the form of soft law instruments
marginalise judicial control by the European couds confirmed by the General Court in
France Téléconf?

% SeeECN Working Group on Cooperation Issues Results of the Questionnaire on the Reform of
Member States National Competition Laws after ECguRgion No. 1/2003 14 April 2008,
http://ec.europa.eu/competition/ecn/ecn_converggmnest  April2008.pdf

> ECN Model Leniency Programme Report on Assessment of the State of Converg&as,
http://ec.europa.eu/competition/ecn/model_leniepeyggramme.pdf

°8 European Commission Commission Staff Working Paper Accompanying theoRepn the
Functioning of Regulation 1/2008.c, paras. 248-249.

%9 bid
0F CENGIZ, Regulation 1/2003 Revisited.c, pp. 23-25.
61 Ibid., p. 24;C. SCOTT, “Accountability in Regulatory StateJournal of Law and Societp000, pp.

38-60.

62 C.F.l., Case T-340/03France Télécom SA v. Commissi@d07, ECR 11-107, para.83.
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The output of the ECN as well as these accountalpiioblems also have to be
evaluated by having regard to the Commission’s ml¢ghe ECN. The comparative work
within the ECN and the possibility to function asmelting pot of national laboratories is
limited by the dominance of the Commission andclear intention to push EU law as the
benchmark of harmonisation. This can be seen tlwralig convergence rule in Article 3 of
Regulation 1/2003 and the Commission’s plan to lomise further substantive and

procedural rules.

C. The purpose of comparing laws

The reason behind comparing national and EU cotnpetiaws is the need for
coherent and uniform application of EU competitiaw, effective judicial protection and
effective administrative enforcement in complianaéth the principle of effet utile
Comparing national laws was brought about by tleeeimsed role of national procedural rules
in the enforcement of EU competition rules. Theeclirconnection between procedural and
substantive rules can affect the outcome of a cassiderably. As mentioned above, the
decentralised enforcement of EU competition law enidig actual outcome of EU competition
rules subject to 27 administrative procedural laWse Commission is concerned about the
transparency of such a multi-faceted enforcemestieay and how this affects legal certainty
and ultimately the level playing field for underiagis. Transparency, equal and fair access to
justice might not be guaranteed by such an enfaeoersystem with diverging national
procedure$?

As for the Member States, they can use the conis@taature of the ECN to justify
‘Europeanisation’ of national policy. On the otheand, while the NCAs are being held
accountable and they are evaluated by nationataoshd audit mechanisms such as annual
reports submitted to the parliaments, there is alsertain ‘peer accountability’ present within
the ECN and other international networks such ad@N and the OECE Even though the
ECN was initially created in order to guard unifoamd consistent enforcement of Articles

63 Similarly, the Storme Commission argued that imitional businesses required an effective and
transparent system of procedural law, and citizznequal and fair access to justice; these resoitkl only be
achieved if a harmonised system of procedural nwigs set upM. STORME ed., Approximation of Judiciary
Law in the European Unigbordrecht, Martinus Nijhoff, 1994, pg4-45.

®4 Within the ECN, for example, all NCAs’ annual repoare published in English on the website of
the Commission’s DG Competitiohttp://ec.europa.eu/comm/competition/ecn/annuabnteghtml
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101 and 102 TFEU, it has proved to be a notablenficior discussing enforcement methods,
for mutual learning and even for informally convieggenforcement policies.

It is apparent from the Report on the functioningRegulation 1/2003 that the
Commission is using Regulation 1/2003 and its nrtlegislation in EU competition law,
such as the Leniency Notfeeas the benchmark of comparisSrHowever, if the ECN was
to serve as a valid framework for regulatory contjoet between Member States’ laws, then
it should be left to this competitive process telgithe most effective or most efficient rules
between all the 27 national laws and the EU lawe @dmparison of national laws should not
be steered by the Commission and should not bellmaséhe benchmark provided by the EU
rules. Even though application of EU rules in platalith national law makes convergence
with EU law easier in practice, it is argued thahare objective and more efficient approach
would be to enable competition between all 28 a#gves.

So far, the Commission has conducted the most sxtenand comprehensive
comparative studies in the field of private enfoneat of competition law with the clear
purpose of harmonising national procedural lawa later stage. This comparative exercise is
worth mentioning as it also illuminates the Commais's overall policy with regard to

harmonising national procedural rules.

a. Comparing laws for private enforcement of competition law

Irrespective of the Community’s lack of competenineprivate law matters, the
European Commission has taken a number of consteps in order to facilitate damages
actions for the breach of European competitionstiiee Commission published the Ashurst
study in 2004, which found an “astonishing diversind total underdevelopment” of private
damages actions in the EBUIn order to stimulate private enforcement, the @vssion
published a&Green Papeion how to facilitate actions for damages causeditations of EC
competition rules in December 2085The Green Paperoutlined the reasons for the low
levels of private enforcement of competition rudesl found that the failure is largely due to

65 European Commission Notice on Immunity from Fines and Reduction of EimeCartel Cases 8
Dec. 20060fficial Journal C 298.

% EcN Working Group on Cooperation Issues Results of the Questionnaire on the Reform of
Member States National Competition Laws after EGuRdion No. 1/20030.c.

"p. WAELBROEK, D. SLATER and G. EVEN-SHOSHAN, Study on the Conditions of Claims for
Damages in Case of Infringement of EC CompetitiolefR2004.

68 European Commission Green Paper: Damages Actions for Breach of the B@-t#ust Rules No
COM(2005) 672 final, 19 December 2005.
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various legal and procedural hurdles in the MemBttes’ rules governing actions for
antitrust damages before national courts. In 2688 Commission publishedV&hite Papet’
that made detailed and specific proposals to addtles obstacles to effective damages
actions.

Both the Green Paperand theWhite Paperaddressed the main divergences of tort
laws across the various Member States. The docemerfiact argued that the differences
among the various models of tort laws jeopardise éffective private enforcement of
European competition law. At the same time theg alsarly contrasted the high convergence
of competition laws with the considerable divergenin tort laws?

After the major comparative Ashurst study on theettlgpment of damages claims in
the 25 Member States the Commission laid a caudabktween the low degree of litigation
resulting in much of the harm caused by anti-coitipetpractices remaining uncompensated,
and the disparities in the tort and procedural laivhe Member States. This causal link was
clearly stated in both th&reen Paperof 2005 and théNhite Paperof 2008. In both
documents the Commission concluded that the exeofishe right to damages in Europe is
still facing considerable hurdles because the fti@thl tort rules of the Member States,
either of a legal or procedural nature, are oftexequate for actions for damages in the field
of competition law, due to the specificities ofiant in this field.” In addition, the different
approaches taken by the Member States can leadffévedces in treatment and to less
foreseeability for the victims as well as the defmmis,i.e. to a high degree of legal
uncertainty’*

The Commission established a similar line of arguakgon in theReport on the
Functioning of Regulation 1/200#nhd its accompanyin§taff Working Paperindicating that
it is necessary to assess the potential problelatedeto the divergences of unilateral conduct

69 European Commission White Paper on Damages Actions for Breach of theMaGtrust rules No
COM(2008) 165, 2 April 2008European Commission Commission Staff Working paper Accompanying the
White Paper on Damages for Breach of the EC ArditRulesNo SEC(2008) 404, 2 April 2008.

OF. MARCO and A. SANCHEZ GRAELLS , “Towards a European Tort Law? Damages Actions for
Breach of the EC Antitrust Rules: Harmonizing Ticaitv through the Back DoorgRPL, 3/2008, p. 472-473

n “[Alntitrust damages cases display a number ofipalar characteristics that are often insufficignt
addressed by traditional rules on civil liabilitycaprocedure. This gives rise to a great deal gdllencertainty.
These particularities include the very complex dattand economic analysis required, the frequent
inaccessibility and concealment of crucial evidemtehe hands of defendants and the often unfawbera
risk/reward balance for claimantsWhite Paper Section 1.1;European Commission Commission Staff
Working paper Accompanying the White Paper on Dasdgr Breach of the EC Antitrust Rulesc, point 5;
European Commission Impact Assessment Accompanying the White PapeaarafeCOM(2008) 165 final
No SEC(2008) 405, 2 April 2008, Section 2.3.
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rules, procedural rules and institutional mattard & explore alternative further actiofis.
The Commission in fact, now makes a far-reachitgngit to bridge “what until now seemed

to be the ‘unbridgeable™®

V. Further harmonisation of national substantive ard procedural rules

While harmonisation and convergence of substanteenpetition laws is well
advanced, a similar convergence and harmonisafidgheoprocedural rules and institutional
frameworks has not taken place. The Commissioneardioat these divergences merit further
examination and reflection. In fact, it has takenimitial step towards further harmonising
substantive rules on unilateral conduct and proe@dules. It has stated that it considers soft
harmonisation or the adoption of certain minimurandards through legislative rulés.
Whether procedural rules and substantive rulesmlataral conduct (mostly administrative
but in some Member States criminal) should be harsedl is questionable.

In the following, a critical look is taken at theo@mission’s proposal to further
harmonise rules on unilateral conduct and the phowe framework of competition law
enforcement. First, it will be examined whethestisi legally,i.e. what legal basis and which
legal arguments the Commission could use in ordeutther harmonise procedural rules.
Second, it will be examined whether harmonisingesubn unilateral conduct and further
harmonisation of procedural rules would be morécieffit than the existing legal diversity.
The economics of harmonisation will be applied $sess the top-down harmonisation by the
Union and comparative law and economics is appiedvaluate the bottom-up voluntary

harmonisation of the Member States.

A. Harmonisation of procedural rules through the bakdoor?

The Commission’s intention to further harmoniseioral procedural rules for the
public enforcement of EU competition law exhibitém#ar legal problems as the
Commission’s ongoing ambitious policy project onvate enforcement, where in fact the

2 European Commission Report on the Functioning of Regulation 1/20@3c, paras. 22, 33;
European Commission Commission Staff Working Paper Accompanying theoRem the Functioning of
Regulation 1/2003.c, paras. 177, 179, 207.

3 W. VAN GERVEN, *“Bridging the Unbridgeable: Community and Natibrieort Laws After
FrancovichandBrasserié, International and Comparative Law Quarterifol. 45, 1996, pp.507-544.

“ European Commission Commission Staff Working Paper Accompanying theoRepn the
Functioning of Regulation 1/2008.c, para. 207.
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harmonisation of private law rules and civil prosess is at stak€ In both cases, the
Commission faces the problem that it lacks commpeteand a clear legal basis to harmonise
procedural rules. The private law consequencewipetition law infringements as well as
the administrative procedures fall within the cotepee of the Member States in accordance
with the principle of subsidiarity and so-calledional procedural autonomy. It is, therefore,
for the Member States to provide for remedies tectfiate damages actions and it is for the
national courts to hear casés.

In accordance with Article 5 TEU, the Union is orynpowered to act within the
competences conferred upon it by the Treaty. Watard to the harmonisation of procedural
rules, one could turn to Article 114 TFEU (ex 95)E@hich forms the legal basis for
harmonisation measures when such measures haleiashijective the establishment and the
functioning of the internal market. For examples #ublic Procurement Remedies Directives
were issued on this legal baSisHowever, this Article has been strictly interpretey the
Community Courts and it can be applied only whercah be proved that without the
harmonisation measures the functioning of the malemarket would be endangered and
competition distorted. The ECJ, among others, hbht the goal of the Commission’s
intervention had to be stated precisely by exphgrthe actual problems consumers faced in
the internal market and the actual obstacles tdfree movement principles as well as the
distortions of competition. IGermany v. Parliamerdnd Councilthe ECJ said explicitly that

“a measure adopted on the basis of Article 100&hefTreaty must genuinely have as its

"> Private enforcement of competition law in factigjuestion of national private law rules, contract,
tort and corresponding civil procedural rules. H@J's judgment irCourageraised a humber of legal questions
that are related to the core of private law, swelingalidity of contract clauses, contractual and-gontractual
liability, the nature of the damages (direct peawnioss and lost business opportunities) as veetha amount
of damages, causal link between the damages arndftmgement.E.C.J., Case C-453/99ourage v. Crehan
2001 ECR 1-6297.

® The ECJ has consistently held that “in the abseh&@ommunity rules governing the matter, it is for
the domestic legal system of each Member Statesmdate the courts and tribunals having jurisdicand to
lay down the detailed procedural rules governingoas for safeguarding rights which individuals iger
directly from Community law, provided that sucheasilare not less favourable than those governingasim
domestic actions (principle of equivalence) and thay do not render practically impossible or esbeely
difficult the exercise of rights conferred by Commity law (principle of effectiveness)E.C.J., Joined cases C-
295/04 to C-298/0Manfredi v. Lloyd Adriatico Assicurazioni SpA anth&s 2006 ECR, para. 6E.C.J,,
Case33/76,Rewe-Zentralfinanz eG and Rewe-ZentrahAGandwirtschaftskammer fiir das Saarland (Rewe )
1976 ECR 1989, para. &;C.J., Case C-261/9Ralmisani v. INPS1997 ECR 1-4025, para. 2F;C.J., Case C-
453/99,Courage v. Creharpara. 29,

T EEC Council, Directive on the Coordination of the Laws, Reguaa$i and Administrative
Provisions Relating to the Application of Revievoé&dures to the Award of Public Supply and Publarkd/
Contracts No 89/665/EEC, 21 December 1989fficial Journal 1989, L 395/33;EEC Council, Directive
Coordinating the Laws, Regulations and Administ&tProvisions Relating to the Application of Comityun
Rules on the Procurement Procedures of Entities r@jpg in the Water, Energy, Transport and
Telecommunications Sectpido 92/13/EEC, 25 February 19%fficial Journal 1992, L 76/14.
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object the improvement of the conditions for theabkshment and functioning of the internal
market. If a mere finding of disparities betweerioral rules and of the abstract risk of
obstacles to the exercise of fundamental freedon distortions of competition liable to
result therefrom were sufficient to justify the ateof Article 100a as a legal basis, judicial
review of compliance with the proper legal basigtmibe rendered nugator{?”’Accordingly,
the Commission has to define the legal problemsigety by providing clear evidence of
their nature and magnitude, explaining why theyeharisen and identifying the incentives of
affected entities and their consequent behaviour.

Since the Amsterdam Treaty, Article 81 TFEU (exidet 65 TEC) can be applied as
the legal basis for harmonisation of civil proceaddaw. This legal basis can be used with
regard to civil matters which have cross-borderlicapions and as long as common rules are
necessary for the functioning of the internal markecould be argued that even though this
legal basis concerns civil procedural measurespuld be applicable also to administrative
procedural law?

Both Article 114 and 81 TFEU require a justificatifor procedural harmonisation
measures by showing that the functioning of therimdl market is at stake, namely that the
direct effect of substantive EU law might be akrésd market competition would not take
place on equal terms, unless at least some mimegalirements concerning procedure were
upheld in all Member States. Only then, there wdmddadequate grounds to support the
introduction of harmonised remedies in nationalrtouAccordingly, in order to decide upon
the necessity of EU harmonisation measures in igld bf procedural law, the negative
effects of diverging judicial remedies for Europeategration should be estimated.

The influence of procedural differences in the MemSBtates on the internal market
could be analysed by looking at their impact onifess actors. For example, competition

8 E.C.J, Case C-376/98zermany v. Parliament and Councd Oct. 2000, ECR 1-8419, para. 84.
Two years later, in the ‘Tobacco Labelling’ judgrhiemhen applying the same arguments, the Courtoaeplr
the adoption of the Tobacco Labelling Directive the basis of Article 95 EC and it thereby reaffidmiés
interpretation of Article 95 as a legal basis foeasures of harmonisatio&.C.J., Case C-491/01British
American Tobacco v. The Queetd02 ECR;EC Council, Directive 2001/37 on Tobacco Labellin@fficial
Journal 2001, L 194/26. The Court argued that the measteterred to in Article 95 EC “are intended to
improve the conditions for the establishment amttfiwning of the internal market” and “must genilynkave
that object, actually contributing to the elimimatiof obstacles to the free movement of goods tnédreedom
to provide services, or to the removal of distoriaf competition.” The ECJ further stated thatctmarse to
Article 95 EC as a legal basis is possible if tima & to prevent the emergence of future obstatesade
resulting from multifarious development of natioteks, the emergence of such obstacles must dg bkel the
measure in question must be designed to prevent.'t@ermany v. Parliament and Coungilaras. 83-84, cited
in British American Tobaccgaras. 60-61.

"9 M. ELIANTONIO , “The Future of National Procedural Law in Europtrmonisation vs. Judge-
made Standards in the Field of Administrative &@StiElectronic Journal of Comparative Lawol. 13.3,
September 2009, p. 4.
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would be distorted when business actors have toceetheir business in a certain Member
State because of the difficulty that they might e@mter in enforcing their EU law.
Consequently, the benefits of harmonised procedulas may be transparency and legal
certainty, which might be much appreciated espgciabm the perspective of economic
policy and competition. In particular, it can bgaed that those participating in the economic
life of the Community would benefit from a cleardamansparent system in which they would
be able to enforce their claims against public autiles all over Europe, pursuant to the same
procedural rule& This raises the question whether procedural haisatian may be pursued
in a ‘compartmentalised’ way for specific policyeas® Two suggestions in the private
enforcement debate are worth mentioning with re¢gaatiministrative procedures. They both
concern a separate harmonisation of economic tortsn the present case economic
administrative procedures. Heinemann proposedgiaéeral tort rules of the DCFR could be
examined against the backdrop of the special nefecsmpetition law’? Van Boom proposed
a compartmentalised approach to work with the @gsmodest body of European tort law.
By addressing the policy issues involved in eachiheke torts one by one, the European
Union can make harmonised tort law more attainab&e pointed out that a likely candidate
for harmonisation is the category of economic tosisch as the protection of intellectual
property through tort law, liability for infringemé of competition rules and liability for
misleading advertisin®’

The next section discusses the economic argumentsamnonisation and legal

diversity.

80 Ibid., p. 6;J. NORMAND, “Le Rapprochement des Procédures Civiles dansidiy Européene”,
European Review of Private La®998, Vol. 6, pp. 383-399.

81 |n theWhite Paper on Damages Claintee Commission did acknowledge that some of thblpms
identified in theGreen Paper on Damages Actiosso occur in other areas of civil/tort litigatiand that some
of the suggestions of thé/hite Papermight thus also be appropriate beyond the bouesaf competition
damages actiong&uropean Commission Commission Staff Working paper Accompanying theéa\faper on
Damages for Breach of the EC Antitrust Rutes, point 312.

821 M.J. MOLLERS and A. HEINEMANN eds., The Enforcement of Competition Law in Europe,
Cambridge, Cambridge University Press, 2007, p.377.

83 \W.H. VAN BOOM , “European Tort Law: An Integrated or Compartmén¢éal Approach?”jn A.
VAQUER ed., European Private Law Beyond the Common Frame adrBete — Essays in Honour of Reinhard
Zimmermannkuropa Law Publishing, 2008, pp. 133-149.
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B. The economics of harmonisation

As mentioned above, in EU law the harmonisationcgss is governed by the
principles of subsidiarity and proportionality. Heeprinciples entail a cost-benefit analysis of
legislation and require minimisation of transactiowsts. The economics of harmonisation
discusses the costs and benefits of legal diveasityharmonization. It addresses the optimal
level of intervention by applying the economic theof federalism as extended to the theory
of regulatory competition.

The idea that decentralised decision making mayribarte to efficient policy choices
in markets for legislation was first formulated Bigbout in his classic article on the optimal
provision of local public good¥. Tiebout's model has been extended to legal rutes a
institutions. The theory of regulatory competitiapplies the dynamic view of competition to
sellers of laws and choice between legal ordeeriofj a number of criteria to judge whether
centralisation or decentralisation is more successf achieving the objectives of the
proposed legislatioft. In this section, these criteria will be applied ttee Commission’s
harmonisation proposals in order to analyse theabite costs and benefits of top-down rule-
making.

One reason to harmonise rules of unilateral condsiatell as procedural rules is that
their difference across countries may lead to abvexternalities for other Member States.

Such negative spillover effects could very likdigw from the protection of national interests

84 This economic theory argues that local authoritiase an information advantage over central
authorities and are therefore better placed tosadie provision of public goods to the preferenaksitizens.
Under certain strict conditions, the diffusion afvwers between local and central levels of goverrnrfamurs a
bottom-up subsidiarity. The economics of federaldeals with the allocation of functions betweerfetént
levels of government. Tiebout argued that buyemtewvith their feet” by choosing the jurisdictiorigh offers
the best set of laws that satisfy their preferenddse economics of federalism rests upon a numlber o
assumptions. When the ‘Tiebout conditions’ areilfad, competition between legal orders will leadeffficient
outcomes. There has to be a sufficiently large remds jurisdictions from which consumers and fircen
choose. Consumers and firms enjoy full mobility aggurisdictions at no cost. Last, there are norimiation
asymmetries, which on the one hand means thasdtatee full information as to the preferences whé and
citizens and on the other, suppliers of productaciors must have complete information on the cosid
benefits of alternative legal arrangements. Onlytlie presence of these information requirementd wil
consumers and firms be able to choose the setwsf lahich maximises their utility or profit. Furttmore, no
external effects should exist between states agéns. There must be no significant scale econoroies
transaction savings that require larger jurisdietiaC. TIEBOUT, “A Pure Theory of Local Expenditures”,
Journal of Political Economy1956, Vol. 64, No. 5, pp. 416-424.

8 R. VAN DEN BERGH, “The Subsidiarity Principle in European Commurliigw: Some Insights
from Law and EconomicsMaastricht Journal of European and Comparative L. &894, Vol. 1, p. 337R.
VAN DEN BERGH, “Modem Industrial Organisation versus Old-faskidnEuropean Competition Law”,
European Competition Law Review996, pp. 7-19R. VAN DEN BERGH, “Regulatory Competition or
Harmonization of Laws? Guidelines for the Europ@&agulator in The Economics of Harmonizing European
Law”, in A. MARCIANO and J.-M. JOSSELIN eds, The Economics of Harmonizing European lLaw
Cheltenham, Edward Elgar, 2002.
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by unilateral conduct rules, but might be preseith wegard to different procedures as well.
While such negative externalities can be interedliby harmonisation, bargaining between
the Member States can also solve this problem. woeg to the Coase theorem, when
property rights are well specified, transactiontsogre low, and information is complete,
bargaining can be an efficient solutirin fact, the ECN provides an appropriate instiuél
framework for such bargaining between the MembateSt As mentioned above, one of the
successes of the ECN has been policy cooperatidherfield of unilateral conduct and
procedures.

Another reason in favour of harmonisation is th#ecdent legal rules carry the risk of
destructive competition. Such a ‘race to the bottdavelopment has often been linked to and
criticised as a result of competition among juigsidns. It has been argued that competition
among legal rules drives social, environmentaltucal and other standards down. This
argument has mainly been embraced in internaticorglorate law by making reference to the
‘Delaware effect’. However, the risk of such derim levels of standards has not yet been
proved’ and what little empirical evidence exists is indosive. Furthermore, international
trade may even stimulate a race to the®(opomez also argues that the outcome of such a
competitive process cannot be examined withouhtpkito account the relative power of the
affected group&’ Such competition might not harm powerful and veetianised groups, but
could have different effects for small and mediuieed enterprises and consumers.
Furthermore, the ECN serves as a platform for disiom and cooperation, and as such it can
function as an information device between MembateSt This function of the ECN reduces
the prisoners’ dilemma conditions, where a raceht bottom is likely to take place. As
explained above, it also acts as an incentiveigm &he national laws voluntarily.

A third argument often raised to support harmorosatis to achieve economies of
scale and to reduce transaction costs. Transambistis can be high when firms and consumers
have to search and comply with different sets afonal rules. In case of uniform rules, the
search costs of information could be saved and tbongpwith one set of rules can achieve
economies of scale. Uniform competition rules camrgntee more stable and predictable

86 R.J. VAN DEN BERGH and P.D. CAMESASCA, European Competition Law and Economics
o.c, p. 132.

8 6. WAGNER, The Virtues of Diversity in European Private Law J. SMITS, The Need for a
European Contract Law: Empirical and Legal Perspexs Europa Law Publishing, 2005.

88 R.J. VAN DEN BERGH and P.D. CAMESASCA European Competition Law and Economics
0.c, pp. 153-154.

°F. GOMEZ, “The Harmonization of Contract Law through EurapeRules: a Law and Economics
Perspective’ERCL, 2/2008.
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jurisprudence and contribute considerably to trarmmpcy and legal certainty. These
arguments promote centralised rules in competitn and this has clearly been formulated
by the stakeholders in the review process of Reéigulal/2003 as wefl’ However, these
costs can be especially relevant for large firmerafing in interstate commerce, the same
might not hold for small and medium sized undertgkioperating mainly in national markets
or for consumers. Therefore, as mentioned abovarthact of such harmonization also has to
be analyzed with having regard to the relative povfe¢he affected groups.

Furthermore, while uniform rules help to maintacoromies of scale, which is an
important argument for centralisation, they canyohe advantageous from ax ante
perspective, when neither the Member States no€Ctremunity have as yet adopted certain
legislation?® This is neither the case with regard to the relesinilateral conduct, nor with
regard to administrative procedural rules, whicle apoted in old legal traditions and
characteristics of the different legal systems.

When all parties in one region have identical peziees, cost efficiency
considerations might point to harmonising througke single instrument that suits all. This is
clearly in line with the preferences of the bussnesmmunity, which is in favour of uniform
rules®® However, the preferences of consumers and puldimirdstration can diverge
significantly. In fact, it has been argued that lggal systems of the Member States are built
through habits, customs and practices which didtate law is going to be interpretédiand
that public law “has particularly deep roots insaleultural and political framework?. This
is clearly the case with regard to unilateral cartchs the above description of the various
legislative alternatives of the Member States hasvs.

Accordingly, the possibility of achieving a commprocedural administrative law in
Europe is doubtful, because the political condgiane missing and because the national legal

%0 R. VAN DEN BERGH, “The Subsidiarity Principle in European Commurigw”, o.c; European
Commission Commission Staff Working Paper Accompanying theoRem the Functioning of Regulation
1/2003 o.c, para. 206.

! R. VAN DEN BERGH, “Modem Industrial Organisation versus Old-fasl@idn European
Competition Law”,0.c.

92R. VAN DEN BERGH, “The Subsidiarity Principle in European Commurigw”, o.c; European
Commission Commission Staff Working Paper Accompanying theoRem the Functioning of Regulation
1/2003 o.c, para. 206.

P. LEGRAND, “Public Law, Europeanisation and Convergence: Camparatists Contribute?”, in
P. BEAUMONT, C. LYONS and N. WALKER eds., Convergence and Divergence in European Public,Law
London, 2002, p. 230.

%c. HARLOW , “Voices of Difference in a Plural Community”, i BEAUMONT, C. LYONS and
N. WALKER eds., Convergence and Divergenaec, p. 208.
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systems are based on very different concepfiofihie same is true for bridging the gaps
between the various economic policies and the sparding national rules on unilateral
conduct. Harmonisation of administrative procedureght conflict with legitimate national
interests, such as the need to protect fairnesefficiency in the administration of justiée.
Due to these fundamental differences in nationatiaitrative procedures, it would be very
difficult to agree on common rules for all 27 juhistions. In fact, it has been argued that “a
general codification could be achieved only by g the requirements to the level of a
common denominator, in which case it would proveadsarrier rather than an asset for an
effective and uniform enforcement of Community laf¢"Moreover, some Member States
may prefer to implement criminal law procedures tioe enforcement of the most severe
competition law violations, as is already the dase significant number of Member Statés.

In sum, there are insufficient economic argumentdavour of harmonisation, but
there are good economic arguments in support @il kgersity. One such argument is that a
larger set of legislations can satisfy a wider mf preferences, which leads to allocative
efficiency. The broad range of preferences canlyeas seen behind the various different
regulations on unilateral conduct, but it also kofdr administrative procedures. Another
argument is the existence of information asymmetmérich support decentralisation by
maintaining the principles of subsidiarity and gdaral autonomy. When information at the
local level is more valuable for rule-making and lanforcement, decentralisation is more

efficient®® Competition between these legal rules has theradgas of a learning process.

% For example, in some countries there is no prawédiode, and there is no desire to have one;
moreover, in some countries, there is no differenetveen the procedural rules with regard to cand
administrative claimsvl. ELIANTONIO , “The Future of National Procedural Law in Europ&t, p. 8.

96, .

Ibid., p. 7.

7 This point can also be found in Jirgen Schwarae$-known publication, in which the national
experts taking part in the research project wekedasvhether they thought that a codification of adstrative
rules concerning the indirect enforcement of Comitgyutaw would be possibleJ. SCHWARZE, “The
Europeanization of National Administrative Law”, Jn SCHWARZE ed., Administrative law under European
Influence: on the Convergence of the Administratizes of the EU Member Staté®ndon, 1996, p. 832.

%8 The United Kingdom, Ireland, the Czech Republistofia, Romania, Slovenia, Slovakia and Latvia
have introduced criminal sanctions for the mosesewiolations of cartel rules while Hungary, Genyaand
Poland have adopted criminal procedures for speciirtel cases such as bid-rigging. Actual invacatbf
criminal sanctions and procedures has, howevetaken place in these countries.

99 . . . : : . .
Information asymmetries arise because centralisetbrs have an information disadvantage
compared to decentralised actors with respecteaditims they have to control. As firms may be uting to
reveal information needed for central agenciegetlie a possibility of providing false informatiomherefore,
the information obtained might have to be checked eross-checked against information from compestjto
consumers and official sources. Local authoritidshave a better overview of the market and thithe firms
to be controlled than a supranational authority.
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National laboratoried® produce different rules that allow for differexperiences and which
can improve the understanding of alternative lesgdlitions. These advantages are relevant
both to the formulation of substantive rules aslvesl law enforcement. Moreover, legal
diversity and competition does not necessarily wkel harmonisation. In fact, dynamic
competition between legal rules can lead to volyntanvergence, which in turn can be more
effective and successful than forced coordinatibriegislations. Instead, the Commission
could guarantee the conditions for regulatory cditipe and let this process work up to
voluntary harmonisation. These conditions couléatt be ensured within the ECN. However,
the ECN does have some relevant shortcomings iwctiumng as a true platform for
regulatory competition and voluntary harmonisatibhese shortcomings will be addressed in

the next section.

C. Voluntary harmonisation

As explained above, Regulation 1/2003 did not fdlyriatervene in the procedures of
national competition authorities over and beyondicke 5 of the Regulation and the rules
applicable to cooperation mechanisms. Staff Working Paper statethat in important
respects, the Regulation reconciled the requiresnet substantive coherence with the
existing procedural diversity amongst European agitipn authorities®® Moreover, the
Joint Statement of the Council and the Commissiorthe Functioning of the Network of
Competition Authoritiestated that the “Member States accept that tidareement systems
differ but nonetheless mutually recognize the stadisl of each other’s system as a basis for
cooperation.**? Still, the Staff Working Papeiacknowledged that the entry into force of
Regulation 1/2003 has generated an unprecedentgdedef voluntary convergence of the
procedural rules dedicated to the implementatioArtitles 101 and 102 TFEU. This section
will analyse the underlying reasons and incentiveshind this process of voluntary

harmonisation by making use of insights from corapae law and economics.

190 justice Brandeis’ famous metaphor for states berddories of law reform and his plea for
decentralisation has been laid down in his disegntipinion inUnited States Supreme CourtNew State Ice
Corp. v. Liebmann 1932, 285 US 262; see al® VAN DEN BERGH, “Regulatory Competition or
Harmonization of Laws?'9.c, p. 255.

101 European Commission Commission Staff Working Paper Accompanying theoRepn the
Functioning of Regulation 1/2008.c, para. 200.

192 joint Statement of the Council and the Commissionthe Functioning of the Network of
Competition Authoritigshttp://ec.europa.eu/competition/ecn/joint_statememipdf point 8.
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Comparative law and economics compares and evaltagelaw of alternative legal
systems with the ‘efficient model offered by ecamio theory'® It deals with ‘legal
transplants’ by measuring them with the tool ofaédhcy and offers an economic analysis of
institutional alternatives tested in legal hist&#/It “deals with the transplants that have been
made, why and how they were made, and the lessome tlearned from this®®®> While
providing comparative lawyers with the measuringigmf economics, it places the notion of
efficiency in a dynamic perspective by offering amparative dimension with concrete
alternative rules and institution®.

Convergence between different legal rules towardsficient model may take place
as a result of a legal transplant or as an outoofreecompetitive process between different
legal formants®’ In the first case, legal transplants are implemertecause they proved to
be efficient in other legal systems. In the secoask, convergence towards efficiency is the
result of the interaction between different legainfiants. So, while legal transplants are
governed by hierarchy, the second scenario is ctarsed by competitiotf®

As section 2 of this paper and Table | demonstratedve, EU Member States
voluntarily harmonised some elements of the natipr@cedures in competition law. Yet, this
process displays some shortcomings in terms ofudedl benchmark and in terms of the
ECN'’s methods to achieve convergence.

Convergence between the different national ruless iBegulation 1/2003 and some
accompanying soft-law instruments as its benchniinkis, harmonisation took place so far
took place through imposed legal transplants amdutih implementation by the Member
States of similar procedural rules as those ofGbenmission’s. The underlying rationale
might be that if these rules and enforcement methade worked effectively and efficiently
in the hands of the Commission, they will provecassful in the hands of the NCAs as well.

However, the efficiency of these rules and theimparative advantageis-a-vis other

103, MATTEI, L. ANTONIOLLI and L. ROSSATO , “A. Comparative Law and Economics”, B
BOUCKAERT and G. De GEEST eds, Encyclopedia of Law and EconomidSheltenham, Edward Elgar,
2000, pp. 506-507; See alsb MATTEI, “Efficiency in Legal Transplants: An Essay in Coangtive Law and
Economics” International Review of Law and Economit894, Vol. 14, pp. 3-19.

104 NK. KOMESAR, Imperfect Alternatives: Choosing Institutions inv,aEconomics and Public
Policy, Chicago, University of Chicago Press, 1994.

1054, WATSON, “Comparative Law and Legal Chang€ambridge Law Journall978, p. 313, at p.
318.

106 . MATTEI, L. ANTONIOLLI and L. ROSSATO , “Comparative Law and Economicsd,c,
pp.512-13.

97 bid., pp.508-511.

198 )hid., pp. 510-511.
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national rules have neither been analysed nor moefl. Furthermore, the success of such
legal transplants is not guaranteed in the differestitutional frameworks of the Member
States, where agencies often have to divide ressubetween several competences. The
actual outcome of enforcement depends heavily erxisting institutional framework.

The influence of the institutional framework shoulebt be underestimated in
measuring actual law enforcement and in understgnahy a certain legal rule proves to be
successful or fails in different institutional certs!®® Neo-institutional economit¥
emphasises the relevance of institutions and pepleritience in explaining the evolution of
legal systems both when legal change is endogeaadswhen it results from a legal
transplant. Similar measures will lead to differenttcomes because of diverging informal
rules and informal constraints in different econesnilnstitutional path dependency is the
downstream institutional choice inherent in anytitosonal framework which makes it
difficult to alter the direction of an economy orités in a certain institutional path. Formal
rules can be changed overnight, but informal caitsts change slowl}*!

The insights of institutional economics have proesgecially helpful in explaining
the experience of the CEECs with regard to thamdition process from central planning to a
market economy and the implementation of competitiaws'*?> The new enforcement
models of the European Commission have a strotgeinée in all Member States. However,
actual application of the mode was especially wiedke CEECs??

Despite the blueprint convergence of procedurasiihe NCAs could not or did not
actually enforce these rules due to certain comssrgresent in their institutional framework.
The strengthened enforcement tools have not ahaelgered the expected results in actual
enforcement. This is, for example, the case withare to the power to investigate private

premises. No actual experience of this form of gtigation exists in Cyprus, Spain, Sweden,

199 |nstitutions consist of formal rules (such as laamsl regulations) and informal rules (derived from
culture, tradition, custom and attitude) that deiee the behaviour of individuals and organisatidfermal
rules and informal constraints are interdependedtia constant interaction.

110 Seesupranote 44,

Wpe NORTH, The Contribution of the New Institutional Economiosan Understanding of the
Transition ProblemWIDER Annual LecturedHelsinki, March 1997, p. 13.

112 The failure to take institutions into account whasigning reform policies has generated serious
difficulties and challenges in these countri@=CD, Small economies and competition policy: background
paper, OECD Global Forum on Competition, CCNM/GF/COMR§3M, pp. 9-10.

1311 the CEECs, there are significant socio-econdimétors, both formal and informal, that have a
decisive impact on whether and how the implementésk are actively invoked. These socio-econonmitofs
are related to the process of economic transitiorthe lack of previously existing market mecharssamd
experience with free markets, to the absence efastion between market regulation and constitati@nd
institutional reforms, and to the revival of prigdaw and private law courts.
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the Czech Republic, Greece, Luxembourg, Estoniagdty, Malta, Romania, Slovenia and
Slovakia. In Portugal, Bulgaria, Finland, Italy abdnmark, this form of investigation has not
even been foreseen in the competition rités.

A similar experience can be found with regard toidacy programmes, which are
often praised as the model for procedural convergemd a clear result of the cooperation
mechanism within the ECN. However, Malta does rasteha leniency programme. As for the
CEECs, even though they have clearly defined le&yigstogrammes (and Slovenia applies
some other provisions that make termination of @edings or fine reduction possible), the
actual application has so far been very limitede Programmes adopted initially proved to be
unproductive as a result of insufficient transpayear uncertainty about eligibility. That is
why many national programmes have recently beeisegd\and slowly begin to be applied in
competition proceedings in the Member Statés.

In addition, the comparison of national laws witkive ECN seems to be steered from
the center by the Commission, establishing the @Eekras the benchmark for harmonisation.
While the Commission was seemingly decentralisimgreement powers, in fact it has retained a
central policy-making role but without any controechanismAs mentioned above, the work
and procedures of the ECN are determined by saftreasures beyond Regulation 1/2003
and the Network Notice, which procedures are ndijext to judicial review by the EU
Courts. The work in the ECN results in non-bindpadicy communications, but these might
imply significant policy changes® Due to the ECN's lack of transparency, it is diflt to
see whether the harmonisation resulting from itsrkwis the outcome of regulatory
competition or legal transplants. The ECN’s sucazsdd be seen in its character of a new

mode of governance based on consultation, negwigmtnd soft-law instruments instead of

114 European Commission Commission Staff Working Paper Accompanying theoRepn the
Functioning of Regulation 1/2008.c, para. 202.

15 The czech Office for the Protection of Competitapplied its leniency programme for the first time
in 2004 with regard to a cartel agreement in thergy drinks market. Poland had its first lenien@ase
regarding a cartel agreement in 2006, but revise@004 leniency programme significantly in 2008¢g do
shortcomings of the previous model. In the CzechuRéic, Hungary and Slovakia, a marker system sxast
well. However, in the Czech Republic, the decistongrant a ‘marker’ is entirely at the discretioh the
Antimonopoly Office.Global Legal Group, Cartels & Leniency 20Q9Chapter 36, Slovakia (M.H. Zahradnik
and Madarova), p. 214; Chapter 10, Czech RepuBli®¢aun, D. Bickovd), p.54; Chapter 18, HungaryJG
Bacher, Budai), p.102. In Hungary, leniency hasbagplied in a few cartel cases, but only one eft¢hcases
was already closed by decision of the Competitionril in 2007. Vj-81/2006 Since 2009, Hungary had a
leniency programme even with regard to unfair asdtrictive market practices. Leniency policy retate
provisions of Act No LVII of 1996 on the prohibiticof unfair and restrictive market practices (2009)

11ep CENGIZ, Regulation 1/2003 Reuvisited.c, p. 25.
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on command and hierarchy in the form of hard t&wHowever, flexibility should be
balanced with formal controls on the Commissiossvell as the NCAs’ activities.

Still, the ECN is a significant channel of harmatisn in a bottom-up perspective.
The ECN has increased pressure on the agenciesifify their enforcement and advocacy
work .8 This process is encouraged further by reputati@chanisms such as the OECD
country reports, the International Competition Natkv or even the Global Competition
Review rankings’® These mechanisms make actual enforcement modatitiee visible and
may induce competition among the agencies. Evemgth@nforcement methods legislated in
soft-law instruments at the EU level do not obliember States to follow those guidelines,
there is certainly some pressure both from the Ciesion as well as within the ECN to adopt

similar instruments in national legislations.

VI. Conclusions

Until now, comparative analysis has not been cloassociated with competition law.
Even after the decentralisation of EU competit@an Enforcement, one might not think of the
need to compare national laws, as one of the naire@ements of the new system was an
increased convergence of substantive national .ridlesvever, the new enforcement system
made the differences between national procedulas and institutional settings visible as the
decentralised enforcement of EU rules necessitatetbser look at the procedures framing
law enforcement and the institutions enforcing ¢benpetition rules. As the Commission no
longer holds the exclusive position of enforcing Edumpetition law, but has to safeguard the
uniform and consistent application of EU rulesyés urged to compare national procedures
and assess the impact of the differences. The Cssioni has done so clearly with the aim of
further harmonising national rules and thus crgatin level playing field also in areas

presently outside of the realm of EU law, such m@itateral conduct and procedural rules. The

17D, COEN and M. THATCHER, “Network Governance and Multi-level Delegation:Epean
Networks of Regulatory AgenciesJournal of Public Policy 2008, Vol. 28, No. 1, pp. 49-71; MAHER ,
“Competition Law in the International Domain: Netike as a New Form of Governancdgurnal of Law and
Society2002, Vol.29, No. 1, pp. 112-136.

118 However, it has to be admitted that quantificatidrihe enforcement work of national competition
authorities lacks clearly defined and commonly agrbenchmarkd. MAHER , The Rule of Law and Agency:
The Case of Competition Policy IEP Working Paper 06/01, March 2006,
http://www.chathamhouse.org.uk/files/3318 wp0306getition.pdf p. 4. See alséW.E. KOVACIC , Using
Evaluation to Improve the Performance of CompatitRolicy Authorities Background Note, Evaluation of the
actions and resources of competition authoritidgsCD, DAF/COMP(2005)30.

19| MAHER , The Rule of Law and Agenayc, pp. 4-5.
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Commission’s comparative analysis and its conchssivave been documented in Beport

on Regulation 1/200&nd can be also deduced from the ECN’s work. Qeld fvhich is
remarkably absent in these comparative exerciseshe examination of the different
institutional designs. Although the impact of diffat institutional settings on law
enforcement has not been entirely neglected by tmamission, it has not explored this issue
deeply.

This paper took a critical look at the Commissiomigention to further harmonise
certain substantive and procedural rules of the ManStates. There seem to be few
arguments to do so. Not only do relevant legal emwistitutional problems arise, economic
arguments also favour legal diversity. First, trentnission faces the problem of the lack of
EU competence to harmonise procedural laws. Theepioral rules are ‘protected’ by the
national procedural autonomy of the Member Statem fEU intervention. Moreover, the
Commission has furnished no evidence that such dv@sation measures are indeed needed
for the unification of the internal market. Earlieases in consumer law should warn the
Commission that the ECJ will not hesitate to bréawn and reverse harmonisation measures
of the Commission when it finds that the legal basinot justified. The way forward could,
however, be some kind of compartmentalised harmatiois for procedural rules in the field
of economic law. Secondly, there are good econagdasons for regulatory competition that
can be accommodated within the ECN. The ECN isiguenforum for policy discussions and
comparative work among the NCAs. It has a greaemg@l to serve as the platform for
exchanging alternative legal solutions of the matlocompetition law laboratories and as a
melting pot for voluntary harmonisation. Neverttsslewhen one examines the methods used
within the network, significant questions of ef@ocy and accountability arise. The
comparison of national laws is managed and stelgyettie Commission and takes place on
the basis of the benchmark provided by the EU riNgsreover, the ECN is not transparent
for outside actors and the reach of judicial reviswnarginalised, which leaves the steering
role of the Commission uncontrolled. The succesthefNetwork needs to be reassessed in
the light of these fundamental problems.

The framework for regulatory competition betweere thlember States and the
Commission should be guaranteed in an objectiveeffiaient way, without the imposition of
EU legal transplants. Not EU rules, but genuine petition between the different legal
formants should dominate. The arguments from coatp& law and economics and
especially from neo-institutional economics empéiag the influence of institutional

frameworks on actual law enforcement support tipgr@ach. Informal harmonisation is a
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process of social learning through conflict managetand contestatiofi® which should be

the result of dynamic processes of competition betwlegal orders.

120, JOERGES, “The Challenges of Europeanization in the RealrRrivate Law: a Plea for a New
Legal Discipline”,Duke Journal of Comparative & International La@004, Vol. 14, p. 149.
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