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Abstract

The economic crisis has fuelled the debate on atedistate insolvencies. And while debt relief is
being considered for nations, in some Europeantdesnconsumers live their whole lives in debt as
there is no consumer bankruptcy process which gesvior an exemption from residuabde

There are thus no uniform regulations on how pevatividuals can make a clean financial start in
Europe and debtors and creditors have differerdsr¢@take. The standard moral debate on consumer
bankruptcy proceedings ranges between two extreme$;om attaching individual blame for debt to
expropriation of creditors.

Keywords
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Introduction

This Working Paper results from a conference omgahiby Hans-W. Micklitz in October 2010 and
supported by SCHUFA Germany. The major aim of the conference was istuds consumer
bankruptcy in Europe, in the perspective of debémd creditors.

The economic crisis has fuelled the debate on atguiistate insolvencies. And while debt relief is
being considered for some states, citizens in stages live their whole lives in debt as in thisrdoy
there is no consumer bankruptcy process which gesvfor an exemption from residual debt, like in
Bulgaria, Italy, Croatia, Lithuania and Poland Spain, private debtors are entitled to debt reliefa
maximum of only 50% of their debt and in other dm@s, long periods of differing lengths are
needed until complete exemption from remaining delgranted. The length of time that information
on consumer bankruptcies can be published in poblivate registers also varies.

There are thus no uniform regulations on how peivatividuals can make a clean financial start in
Europe and debtors and creditors have differenbippities. The standard moral debate on consumer
bankruptcy proceedings ranges between two extrame$;om attaching individual blame for debt to
expropriation of creditors.

But who is to blame for the debt? Those who gaeelitior those who can't pay it back? Have over-
indebted people mainly become addicted to the tatiopis of the credit-financed consumer society or
are they just the "victims of the risks of modeife"l? The only longitudinal study of its kind,
conducted in Germany*, shows that about half ofp@bple in consumer bankruptcy got into a
difficult financial situation as a result of evesydrisks like unemployment, failed self-employment
the breakdown of a relationship or marriage. Theylest able to successfully start again and t® tak
part responsibly in business life — as long agitite conditions exist to do so.

The conference papers, here presented, shall lootgrio the overall debate on the future of consume
bankruptcy in Europe. | would like to thank thetppants for their input into the debate, Schuda f
generously sponsoring the event and Tanja PanhamsSchufa for her enormous commitment to the
project. Without her the conference would not himken place.

Hans-W. Micklitz
May 2011

1 SCHUFA Holding AG is the leading German and one tbé oldest European credit bureaus founded in

1927. SCHUFA has the largest nationwide data podbénmany with 466 million data sets for the evabratof the
current payment behaviour of 66 million adult indivals. About 6.000 companies declare (positive reeghtive) data to
SCHUFA and query for data. Consumer have online-adcetheir data by www.meineSCHUFA.de






CONFERENCE PROGRAMME

Thursday, October 28, 2010
19.30 - 22.00 Welcome Dinner & Get to Know Each Other
Venue: EUI, Villa La Fonte

Friday, October 29, 2010
9.00 Welcome & Introduction
Prof. Hans-W. Micklitz; Prof. of Economic Law, Eyg@an University
Institute , Prof. Dieter Steinbauer; Member of Ehexcutive Board, SCHUFA
Holding AG
Venue: Villa La Fonte

9.15-10.15

Contemporary issues and challenges in European camser bankruptcy regulation

Outline of the development of existing procedutles,different approaches in Europe, experience
with them (e.g. the role of repayment plans etc) thie possibilities for the future.

Presenter.  Professor lain D.C. Ramsay; Kent Law School; Ursitgrof Kent
Chair; Prof. Nick Huls; Professor of sociology and lavEadasmus University, Rotterdam

10.15-11.15

Consumer Insolvency: A social or commercial matter?

Consumer over-insolvency can be approached fronptlioy perspectives, either as a social problem or
as a matter for the regulation of the market. Inogean recommendations we can find social policy
emphasis. Both understandings of the consumeneisoy are needed to find a feasible regulation.

Presenter:  Professor Johanna Niemi; Prof. of Law, Universitylelsinki

Chair: Prof. Nick Huls; Professor of sociology and laweaasmus University, Rotterdam
11.15-11.30 Coffee Break
11.30 -12.30

Consumer Bankruptcy: Point of view of the collectig business
The damage caused by bankruptcies to the Europsamoky; The evolution of bankruptcies in Europe;
Reasons of the high level of bankruptcies

Presenters: Kornel Tinguely and Marco Recchi; President andeVgesident of the
Federation of European National Collecting Assauiest

Chair: Tanja Panhans, Leading Expert Public Relation<C3A Holding AG
12.30 - 13.45 Lunch
13.45-14.45

Insolvent and nevertheless successful: a debtor'sit of view
How my bankruptcy occurred; What bankruptcy féde]iThe hurdles of the second chance
Why the second chance is important; Perspectives

Presenter:  Anne Koark;Anne Koark had to register insolvency for her compand as a consequence
simultaneous personal bankruptcy
Chair; Tanja Panhans, Leading Expert Public Relation<C#3A Holding AG
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14.45 - 15.45

Social and economical inclusion as a result of th@erman insolvency statue (InsO)

Results of the first European panel study credbngitudinal data about filers for bankruptcy albws
by using similar instruments for measuring attisjdevell-being, labour-market integration, family-
structures.

Presenter:  Goetz Lechner; Sociologist (PhD); Germany.

Chair; Prof. Hans-W. Micklitz; Prof. of Economic Law, Eymean University Institute
15.45 - 16.00 Coffee Break
16.00 - 17.00

Managing household debts in the EU: an integratedpproach to service provision

The process preceding consumer bankruptcy; Owerefeover-indebtedness in the EU and the impact
of the financial crisis; What services are providedhe EU, by which entities and to whom? (special
attention to an integrated approach of legal, $oe@nomic, etc service provision) Which challenge
remain, in particular in the context of public ergéure cuts?

Presenter:  Hans DuboisResearch Officer; Eurofound Living Conditions andadty of Life unit
Dublin/Ireland

Chair; Prof. Hans-W. Micklitz; Prof. of Economic Law, Eymean University Institute
17.00 Learnings & Conclusion (Prof. Hans-W. Micklitz)
19.30 Dinner, Venue: EUI, Villa Schifanoia

Saturday, October 30, 2010

9.30-12.00 Cultural Program: Discovering Oltrarno (Engligiteaking guide)
A stroll through the narrow streets of Oltrarnae #uthentic quarter of Florence
situated on the other side of the Arno-River amddas for its numerous little
and traditional craft producers.




Between Neo-Liberalism and the Social Market: Appraches to Debt Adjustment and
Consumer Insolvency in the EU

lain Ramsay

1. Introduction

With hindsight we are beginning to comprehend dwnomic period from the late 1970s in Europe,
characterized by the growth of neoliberalism (HgrBe 2005), deregulation of financial services,
increased precariousness of employment in manytgesrand changes in the family unit. The growth
of over-indebtedness in many European countriegicpkarly since the economic crisis of the late
1980s, is one consequence of these phenomena. ¥aonpke, in France, individuals making
application to the over-indebtedness commissioa®ased from 68,000 in 1991 to 216,000 in 2009.
Many EU countries introduced debt-adjustment systamone aspect of the response to the growth of
over-indebtedne8gNiemi-Kiesilainen 1997; Niemi J., Ramsay |.D.G.a¢ 2003; Reifner, Niemi et

al. 2003; Kilborn J. 2004; Kilborn J. 2004-05; Nieamd Henrikson 2005; Kilborn J. 2006; Kilborn
2007; Irish Law Reform Commission 2009; Kilborr2009; Niemi J. 2009). These systems, originally
introduced in many countries as crisis measurd¢ldriate 1980s and early 1990s, have now become
normalized, metamorphosing through a continuingnieg process into a combination of debt -
adjustment and insolvency relief through a discharfydebt sometimes after only one yehut often
after a debt repayment plan over a period of 3atsie Since the early 2000s new member states of
the EU have also introduced insolvency systemsndiaised on models from the old stétes.

The credit crisis poses challenges for Europeaal gstems. There may be more individuals who are
over-indebted, but there are also cost pressuréisamcing the justice system and public programmes
throughout Europe. The treatment of over-indeldsdnwhich addresses both consumption and
production risks, poses problems in public admiatgin and governance, raising the role of the
relative balance of public and private actors snatministration and the appropriate legal, economi
and social expertise. This paper examines expe&i@mcEuropean consumer insolvency systems,
based on the modest empirical studies of existysgems, primarily England, France and Germany.
Part 2 discusses the reasons for the use of consimselvency, and the limited data on the
characteristics of users; Part 3 examines the dprrednt of distinct national approaches, relatirggrth

to explanations based on legal origins (Anglo-S#&odilian), interest groups and the influence of
ideologies of neo-liberalism and the social markdrt 4 outlines common themes, such as the
increased concern with bureaucratic rationalitysystems of debt adjustment, and discusses the
ambiguous objectives of consumer insolvency andretationship to the credit system. Part 5

Professor of Law, University of Kent, CanterburK.UThis is a modified version of a paper preseraethe Workshop
on Credit and Debt, EUI, Fiesole, October 29, 2010.

See statistics at Banque of France http://www.basftance.fr/fr/instit/telechar/protection_consomenatstatistiques-
surendettement.pdf
Denmark, 1984, France 1989, Finland 1993, Swetlé®¥, Austria, 1993, Germany (enacted 1994 butmfarce until

1999, Belgium, 1998, Netherlands, 1997, Luxembof6§0, Portugal, 2004. England and Wales , (2002) special
case, see discussion below.

This is possible in the UK, France, and Belgium.

These include Latvia (2008) (based partly on Efginodel of individual voluntary arrangement); Czé&dfpublic
(2008) ; Slovakia (2006); Slovenia (2008); Pol20@9 , Greece 2010 (based partly on German mdsiediin and Italy
have not yet enacted a consumer insolvency stalngland is reforming its bankruptcy law, which @mtly has a
discharge period of 12 years, and is almost nesed by consumers.
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concludes by underlining the absence of systersati@l-science knowledge on existing systems and
the likelihood of greater European convergence.

The treatment of over-indebtedness is one parbosumer credit regulation policy which straddles
economic and social policy (Ramsay 2010a). The Ebnptes consumer credit as “the lubricant of
economic life® within the context of a “competitive social marketonomy”. The development of

debt-adjustment systems and insolvency, is path@fconstitution of this market (Ramsay |. 2003;
Ramsay 2010a). The EU has thus far focused morereating a competitive credit market than
addressing its social costs, perhaps reflectingrith@ence of neo-liberal ideas and financial iests

in credit policymaking within the EU(ALTER-EU 20Q9)

2. An Overview

Table 1 provides statistics on per capita filingsihsolvency in different countries. Table 2 cugis

the relationship of household debt to disposabterme in countries in the EU and North America
between 2000-2006. One must approach the datakile Tlawith caution. For example, the German
data does not include agreed rescheduling of delfiitsh are a mandatory requirement in the German
system; French data do not include situations wheragreement for rescheduling has been agreed by
the parties and English data do not include thgelamumber of private debt management plans. Both
the German and English data include individual simaginess bankruptcy, while the French data are
restricted to consumer debtbrdlt is dangerous therefore to draw broad conchssirom these data.
However, the Anglo-Saxon countries (US, Canadatralis, England and Wales) have a higher level
of insolvency filings than France or Germany. Tablghows the persistence of a relatively high rate
of consumer bankruptcy in North America probablffeicting the higher levels of debt to disposable
income within these economies (Table 4) and, inctise of the US, the role of private medical debts
in insolvency. Germany would not register on taigle in the 1990s, notwithstanding the existerice o
over-indebtedness in that country, since consuraakroiptcy did not exist. This suggests the more
general hypothesis that the structure of legal di@seand institutional framework for accessing the
remedies are significant (Mann R. 2009) in affegtineir use. Ronald Mann argues that the ease of
accessibility to the Canadian system of bankrugtcgounts for its comparatively higher rate of
bankruptcy (taking into account levels of debt)thiae US.

2.1.  Who Uses the Personal Insolvency and Debt Attjuent Systems?

Studies in England, France and Germany suggesthiia is not one typology of debtor and there are
different reasons for using insolvency proceduBenue de France 2008; Insolvency Service 2008;
Backert W., Brock D. et al. 2009; Cour des Com@@@%0). The complexities of class analysis in

contemporary societies, and the limited empiricatiadon consumer insolvency in Europe make it
difficult to draw broad comparative conclusions abavhether the use of debt —adjustment
mechanisms is a “middle class” phenomenon as argyeSullivan, Warren and Westbrook in the

US(Sullivan, Warren et al. 2000). Although the mivalebted in Europe can be drawn from all layers
of society, existing empirical evidence on useystems of over-indebtedness suggests that insalvent

In its initial draft of the 2008 Consumer Credit &itive. See Proposal for a Directive of the Eurogdearliament and of
the Council on the Harmonisation of the laws, refjotaand administrative provisions of the Membeat& concerning
credit for consumers. Brussels 11.9.2002 COM (20@3)fihal 2002/0222 (COD).

With the caveat that although the French systemesgricted to “non-professional debts” it may besgible for an
individual whose non-professional debts are highadcess the French over-indebtedness proced@es.Vigneau V.
and Bourin G-X. (2007). Droit du surendettement piasiculiers. Paris, Lexis-Nexis.
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are primarily drawn from lower middle income, worgi class and low income groups Family
breakdown, represented by an overrepresentatiativofced individuals is also a common feature.

There is a subset of debtors associated with leghld of unemployment, who may be dependent on
state welfare and using credit to supplement inaalegincome. In France these characteristics

represent those using thétablissement personnéprocedure and in England the Debt Relief Gider

both of which provide a discharge of debts withime gear. Single parents are often within this group

(Insolvency Service, 2010). In England and Walesne are over-represented within this group.
These debt relief processes are therefore parbrofjossibly a substitute for other social policy
measures: their overall effectiveness in this refeains to be studied

TABLE 1 : Insolvency filings per 10,000 capita 202, 2008

2002 2008
England and Wales 6 20
Germany 2 12
France 4 11
us 53 38
Canada 38 44
Australia 19 21

Sources: (Gerhardt M. 2009): Office of Superinteriade Bankruptcy Canada

7

See below discussion of England. In Germany Baakeal conclude that “...bankruptcy occurs over thié fange of
positions in Germany. Filing for bankruptcy is raot experience limited to the lower end of socidétgnetheless, there
are some more people in lower prestige positioks, Unskilled workers, and fewer people at the upgred of the
distribution”.Backert W., Brock D., et al. (2009). Bamptcy in Germany: Filing Rates and the People Bathire
Numbers, Consumer Credit Debt and Bankruptcy. NieniRdmsay |. and Whitford W. Oxford, Hart.

, Ramsay I. (2011). A Tale of Two Debtors: Respogdinthe Shock of Over-Indebtedness in France ofystom the
Trente Piteuses.

Some recent Dutch data suggests that more indilsdwith higher incomes are now applying for ifeliengmann N.
and N. Huls (2010). Individual and collective eifiecy in debt enforcement and debt advice. Pagsepted at Law and
Society Association Chicago.

This is the procedure introduced in 2003 by theBlarloo, which permits discharge of debts for iridivals who are
“irredeemably compromised”. See data on the udetlsisprocedure in Banque de France Enquéte typmleg2007 sur
le surendettement at 12-13.

This is a low cost (£99) procedure for individualgh debts under £15,000 and no assets or suiphosne who may
obtain a discharge of debts after one year. Eigletyent of debtors on Debt Relief Orders are natmployment
(retired, home carer) and 54% are unemployed. Sixtge percent are women and forty five percent sangle.
Insolvency Service (2010). Debt Relief Orders: Pmglary Evaluation. DBIS. London, TSO.
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TABLE 2: Household Indebtedness as percentage ofgfiosable income 2000 and 2006

Canada
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Czech Republic
France
Germany

H 2006

Hungary = 2000

Poland

Slovak Rep

UK

us
T T T

0] 50 100 150 200

Source: (Laeven L. and Laryea T. 2009)
TABLE 3: Individual Insolvency Filings, per 1000 pgulation 18+ “Anglo Origins”: 1994-2009
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Source: Office of Superintendent of Bankruptcy Canada
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TABLE 4: Household Indebtedness to Gross Disposablncome 1995-2009 (OECD Fact book

2010)
Canada Franoa
Garmany Italy
Japan Urniled Kingdam
2.0 - United Slales
1.8 B
16 2
1.4 E
__'_.-'-F'-'_FF'-F.
1.2 = -_._-_'_'_-_._'_____,_,- __,_:-'""'_.-'_
—_—
(P G e ——— T ——
0.8 B
06
0.4 B
0.2 g
0.0
gp b & b S & o D B e o S
STST S E S T T S

2.2. Reasons for Over-Indebtedness: “Active” andd$sive” Over-Indebtedness and the Social
Construction of Debtors

Laws are premised on images of debtors and credénd historically the law has been driven by
different images of debtors (Rock 1973; Quilter2d04) reflecting an ambivalence as to whether the
debtor or creditor is responsible for over-indebtss. The reasons for bankruptcy and over-
indebtedness in Tables 5-8, drawn from the UK, égaand Germany, suggest that changes in
employment status and other changes of circumstaneeimportant factors in causing financial
difficulties and recourse to insolvency procedurethe UK, France and Germany. There may also be
issues of financial mis-management.
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TABLE 5: REASONS FOR OVER-INDEBTEDNESS/OVER-INDEBTE DNESS
COMMISSIONS: FRANCE

2001 2004 2007 2007 (PRP)
Too much credit 19.4% 14.6% 13.6% 5.4%
Poor Management | 7.7% 6.4% 6% 2.4%
Housing costs 3.1% 1.2% 1.2% 0.9%
Excess charges 2.2% 1.4% 1.3% 1%
Unemployment/Job | 26.5% 30.8% 31.8% 32%
loss
Separation/Divorce | 15.5% 14.7% 14.7% 14.5%
Accident/lliness 9.1% 10.8% 11.3% 18.8%
Lowered resources | 6.9% 6.2% 6.2% 7.3%
Death 2.5% 2.4% 2.5% 3.6%
Other 7.1% 11.5% 11.4% 14.1%
Total 100% 100% 100% 100%

Source: Banque de France

10
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TABLE 6: UK Reasons for Financial Difficulties 198, 2002

1989 2002
Loss of income 26 45
-redundancy - 19
-relationship breakdown -—- 5
--sickness or disability -—- 7
--other loss of income -—- 14
Other changes in circumstances 7 -
Insufficient (1989) Low (2002) Income 25 14
Over-commitment 24 10
Increased/unexpected expenses 10 12
Overlooked or withheld payment 12 8
Third party error - 5
Debts left by former partner - 4
Other reasons 12 3

Source: Berthoud and Kempson, “Credit and Debt --H8EReport” 1992; Kempson, 2002

TABLE 7: Insolvency Service, England and Wales (2®) Study of Reasons for Individual
Bankruptcy 2006-7 as recorded by Official Receiver

Living Beyond Means 30%
Unplanned Change of circumstancé 43%
Business Failure 16%

19 This includes “life events’, such as illness, atident or a relationship breakdown, and the doseduction of income

(either of the bankrupt or his/her household)”.

11
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Table 8: Reasons for Over-Indebtedness: Germany (Mtiple Responses)

Unemployment 42%
Lack of financial 37%
overview

Divorce/Separation 36%
Business failure 22%
Too Much 21%

consumption
Lack of experience | 20%

with banks

Family problems 20%
Decrease of income 19%
Lack of experience 18%
with money

Low Income 18%
Psychological 15%
problems

Co-liability 12%
Surety 12%
Own sickness 10%
Others 21%

Source: Backert, Brock, Lechner, Maischatz (200¥iemi, Ramsay and Whitford (2009) at 283.

In France, the Bank of France makes the distindietwveen active and passive over-indebtedness (see
Table 5). This distinction played an important rate political debates and justifications for the
extension of debt relief. A conventional argumentFrance is that passive over-indebtedness grew
during the 1990s, associated with increasing uneynpént and precarious employment combined
with changes in family structures(Hyest J-J. anddamt P. 1997; Le Duigou 2000). Passive over-
indebtedness justified the increased availabilitgischarge of debts as a social exception to tmen
that promises are binding and as an instrumentooiak policy. Passive over-indebtedness as an
explanation reduces the responsibility of both itoesl and debtors for the problems of over-
indebtedness. This distinction also underpins Mosgistems of debt relief, which permit relief for
social force majeurebut are reluctant to allow the imprudent debtareas to debt relief. The new
Polish law on individual insolvency follows this d&l, only permitting relief for those whose debts
are caused by life events such as illness or urgmmEnt:* However, the distinction between active
and passive over-indebtedness is difficult to smstMany individuals suffer from changes of
circumstances but do not file for bankruptcy. Adiwidual who faces reduced employment may use
credit cards to attempt to maintain a lifestyle ingpthat they will be able to obtain better
employment. Over-indebtedness may result fromnab@oation of factors(Gloukoviezoff G. 2010).

Teresa Sullivan, Elizabeth Warren and Jay Westbearygke that the large increase in US consumer
bankruptcy during the 1980s and 90s was a combimatif the increased precariousness of
employment, combined with high debts and changadilfapatterns with more single parent

1 See discussion of the new law on the website of tRolish Office of Consumer Protection

http://www.uokik.gov.pl/news.php?news_id=1076

12
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household$? The rise of the two-income family as a means afraining middle-income status,
replacing the male breadwinner model of the post-period, creates substantial risk of over-
indebtedness if one partner faces reduced empldyriMfarren 2003) The increased downward
pressure on wages since the 1970s with credit hesed as a method of compensating for relatively
flat wages and maintaining one’s consumption statugarticularly noticeable in Anglo-American
capitalism (Barba and Pivetti 2009). Increasedrfeialisation and privatization of risks also requi
individuals to carry more debt(Gloukoviezoff G. 21

Identifying reasons for over-indebtedness are itgmbrfor policy making but one must treat studies
with caution because it is not always easy tolatteé one reason for over-indebtedness and the
normative judgment of those measuring the reasans oier-indebtedness may be relevant.
Individuals may also blame themselves in situatwhsre they are subject to external pressures. The
concepts of financial responsibility and finandiedracy have become prominent in policy circled an
among some debt advisers in recent years. It rdhyhaurprising therefore that there is increased
emphasis on lack of financial literacy or capapiits a reason for over-indebtedness. Finally, the
reasons for over-indebtedness do not indicate pleeifsc triggers for filing an insolvency claim,
which might include wage garnishment or excessela dollection practices.

A significant reason for individual insolvency imth Germany and England and Wales is business
failure (see Tables 7 and 8), reflecting the oyebdatween household and business credit. A common
method of financing small businesses in the Ukhisugh overdrafts and credit cards. Encouraging
risk taking and entrepreneurship underpin reformsbaisiness bankruptcy with the objective of
lightening the costs and reducing the stigma afegméneurial failure and is a policy objective with
the EU(Armour J. and Cumming D. 2088)This was the primary objective of the liberaliaat of
English insolvency law in 2002(Ramsay |. 2003; WatA. 2005). But consumers may have been the
primary beneficiaries of this liberalization. Thadatively long discharge period in Germany foe th
22% of business failures (6 years) raises questimnsut effects on risk taking by small-
unincorporated individuals. Michelle White argudwatt differences in bankruptcy law between
Germany and the US might account for the differenaadividual start ups between the two countries
(Berkowitz J. and White M. J. 2006). Civil law $&ys1s such as France draw a sharper distinction
between commercial and individual bankruptcy widparate procedures. The distinction between
trader and consumer bankruptcy was rooted in tlea ithat only traders were subject to the
vicissitudes of trade and external economic evepisssive over-indebtedness. The idea that only
traders, rather than individual consumers shoulde hidberal access to bankruptcy relief is not
moribund in common law systems; credit grantorsospd the application of the 2002 English
liberalization of bankruptcy to consuméts.

12 Sullivan, Warren and Westbrook identify five semsdor increased over-indebtedness “increasediltylatf jobs and

income; the explosion of consumer debt with skyRhigterest rates; divorce and changing parentirttepes that are
increasing the number of single-adult househollls; dstonishing ability to treat medical problems-astonishing
prices; and the fierce determination that Americhage to buy and retain a family home at all co3tsSullivan, E.
Warren and J. Westbrook, The Fragile Middle ClagaeAcans in Debt (New Haven: Yale, 2000) at 2.

See EU Commission, Best Project on Restructuring, Bty and a Fresh Start (DG Enterprise, 2003).

See HC Parl. Deb. Standing Committee B Enterprise(®ill628 M Waterson moving amendment No. 455.Hisédist
the distinction in England was based on ideaacti’e and passive over-indebtedness. Blackstonedrthat its was
only traders who were “liable to accidental loss] o an inability of paying their debts, withoutyafault of their own”,
William Blackstone, Commentaries on the Laws of Endl&th edn (Oxford, 1773) ii. 473. and nineteentntary
supporters of the distinction argued that the mader “almost necessarily incurred his debts inrsegmence of his own
thoughtlessness and extravagance”. Hansard 3rdss€tB60) clvii 682 quoted in V. Markham Lestelictgrian
Insolvency at 136.
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3. Explanations for European Systems of Debt Adjustent and Insolvency

The explanation for the development of these systappears simple. They are responses to changes
in the economic and social environment. They anetianal responses to increased problems of over-
indebtedness providing a safety net. However, thegesignificant variations in institutional appcba

and ideology towards the treatment of debt adjustriidiemi J. 2003; Ramsay 2006a). Particular
approaches may reflect the role of interest groigslogy or simply a form of path dependency.

Legal origins have, according to recent literatwasequences for the style of regulation and forms
of social control of economic life (La Porta, Lopdz-Silanes et al. 2008). The French civilian

tradition is more likely than common law countriesintervene in market failures and crises with

centralized regulation, which then develop theimopath dependency. This literature has been
primarily applied to business regulation but mayeh&ss application to an area that is statutory in
origin such as bankruptcy and consumer law.

Research suggests that these areas of law areekglsined by reference to political interests,
including state interests such as Ministries oftidas and ideology (Niemi J. 1999; J. Sgard 2006;
Ramsay 2006a). In Scandinavia the adoption of lEg®s responded to middle class pressures from
homeowners losing their homes in the late 1980ess2ans. In Germany, introduction of consumer
bankruptcy was able to piggyback on the passadeusiness bankruptcy reforms. Reforms were
introduced by both Conservative and socialist govemts and relief from debt could appeal to
different constituencies: reducing the need forfavel support (Conservative), providing a “fresh
start” (Liberal) and preventing social exclusiorottb left and right) (Huls 1992). Development of
consumer bankruptcy in Europe politicized the ratlosv-visibility areas of civil procedure and
bankruptcy. Reformers built consumer debt-adjustnssgstems primarily through modification of
existing insolvency and court procedures with samspiration from the US model of the “fresh start”.
The novelty of the French procedure (discussedwjekeems attributable more to the particular
politics of consumer protection and state interesdther than being hard wired to legal
origins(Salomon 1997). The significant public roteEngland for the Official receiver in processing
consumer bankrupts is a historical legacy of ite o the official supervision and administratioh o
small commercial bankruptcies (which historicaltyrgrised the largest percentage of bankruptcies.

Vivienne Curran argues that continental Europegallsystems are more attached to the principle of
pacta sunt servanddoan the common law (Curran V. 1998) and fear ¢fffects on payment morality
in relaxations of rules on consumer repaymentis @ibcounts for the reluctance in civilian systéms
introduce discharge of debts for consumers. Cdytéire introduction of debt adjustment systems for
consumers in many European countries is often agaorad by rhetoric indicating that the ability to
write down debts was not intended to be an easiromr to challenge the norm @acta sunt
servanda.The Netherlands Minister of Justice introduceddduteform of consumer insolvency with
the statemerthat “It is a starting point in our legal systematla debtor should honour its obligations.
The present proposal does not offer an easy efoapeople who lead a loose life and irresponsibly
pile one debt upon another” (Apeldoorn J. 2008).Tiheoduction of a discharge through
rétablissement personnigl France in 2003 is intended as a subsidiamn fof relief in the event that
no repayment plan can be devised. Germany reqaifpsriod of good behaviour” before discharge.
Governments feared that permitting more individutds whatever reason, to walk away from their
debts would have a ripple effect in society wittiegline in the norm of promise keeping or the stigm
of debt default®

> The issue of a decline in stigma has been studidie US. See e.g. D Gross and N Souleles “AniEcap Analysis of

Personal Bankruptcy and Delinquency 15 Review of érad Studies 19-47. The findings and methodologyhis
study were critiqued in T Sullivan, E Warren andlVéstbrook (2006) “Less Stigma or More Financialtigiss: An
Empirical Analysis of the Extraordinary IncreaseBankruptcy Filings” (2006) Stanford L. Rev 59.
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It is difficult to assess whether this rhetorideefs partly political calculation. There is urdly to be
broad political support for easy access to thehfrigot to pay one’s debts” (Ripert 1936). Most
consumers do not expect to be over-indebted and masg only modest sympathy for the over-
indebted who do not form a distinct political consncy. The extent of debt relief must partly degpe
on the effectiveness of spokespersons such asmensar social welfare groups, who may be able to
harness the media through the use of dramatiesttwicreate a political demand for action. Creslito
may be willing to support some form of collectivebd relief since this may be more effective than
individual actions. Increased debt problems doawdbmatically get transmitted into reforms. Both
Ireland and Spain with significant consumer debidbfgms do not have an effective consumer
insolvency procedure(lrish Law Reform Commissio®).

Concerns about the impact of debt relief on thectignof promises also exists in common law
countries. When Debt Relief Orders were introdute&ngland in 2009 for those debtors with no
income or assets and no repayment capacity, itewgshasized that this posed no threat to the credit
system and was restricted to individuals with negilmlity of repayment. The US repayment
alternative to straight bankruptcy—Chapter 13—habstantial political support as the “more
responsible way” for consumers to address overbtatiness (Sullivan T. A., Warren E.W. et al.
2003) . We might hypothesise that English, US anttinental European systems all exhibit a tension
between the conflicting principles phcta sunt servandandrebus sic stantibus

3.1.  The Anglo-Saxon Systems: Distinct Trajectories

Johanna Niemi has argued that there is a fundameletavage between Anglo-Saxon systems of
individual bankruptcy which permitted a dischardedebts for individuals and continental Europe
where the procedure of discharge of debts forviddals was not then easily available (Niemi J.
2003). An individual in the Anglo-Saxon system laasight (subject to having money) to declare
bankruptcy, give up non-exempt assets and be giVezsh start.

This insight suggests that legal origins do maligrthere are substantial differences within Anglo-
Saxon systems. Countries such as the US, Camadauwstralia, certainly do provide relatively open
bankruptcy systems with a liberal discharge. Pedsimsolvency has always existed as a legal
possibility for individual consumers in England akdales, but was generally not regarded as a
desirable alternative for consumers. Influentialinam has consistently viewed a repayment
alternative with the possibility of an ultimate teroff as the primary remedy for consumérs.
Consumer bankruptcies did increase during the eH®80s but it was not until 1999 that they
constituted the majority of insolvencies in Englasdmething which occurred much earlier in other
“Anglo-Saxon” countries such as the US, Canada/ustralia’’. The New Labour government fast-
tracked liberal business bankruptcy reform, throtlgh reduction in the discharge period, in their
flagship Enterprise Act 2002, as part of an ageiledpromote risk taking and reducing the fear of
failure by businessé&s It was not primarily aimed at protecting consusner

% See e.g. the Cork Committee para 272. (1982) 1g&mdvency: A Fresh Start (London, The Insolvenewige, 2000)

at para 1.48.

" The Insolvency Service report, Bankruptcy A Fr&sart notes that in 1998, 65% of insolvencies wersiness related

and that they “represent a far higher proportiorthaf total than in other countries. For examplethaf 1.4 million
bankruptcy filings in the USA in 1998 some 1.35limil were by consumers. In the same year in Canafda total of
86,000 bankruptcies 75,000 related to consumerkstafigures for 1998/99 for Australia show therehi@ve been some
27,000 individual insolvency proceedings, 89% ofalitrelated to consumers.” [para 2.3]

8 For further background on these changes seeRamg2903). Bankruptcy in Transition: The Case of Endland

Wales--The Neo-Liberal Cuckoo in the European Bartksuplest. Consumer Bankruptcy in Global Perspectiremi
J., Ramsay I. and W. W. Oxford, Hart: 205-225.
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The English response to over-indebtedness sincEd®@s has been fragmented and often driven from
below by private actors. There exists now a miggstem of private and public debt advice and
management with a significant private over-indebeéss industry’ There are now a large number of
overlapping alternatives for debtors, which raisks problem of ensuring impartial advice by
intermediaries on the most appropriate alternativ@able 9 indicates the distribution of different
remedies.

Table 9: English Insolvency Alternatives 2009

Individual Bankruptcy 72,480

Individual Voluntary Arrangement 47,641

Debt Relief Order 11,831

Administration Order 1,948

Debt Management Plan 100,000-150,000 (estimate)

Sources: Insolvency Service; Ministry of Justiagidial and Court Statistics 2009

There are different markets and segments of the-indebted population served by these remedies.
Debt Relief Orders are restricted to individualshwio income or assets and liabilities under £15000
Individual bankruptcy is characterized by indivitbuavith high levels of unemployment and low
homeownership (less than 10%) (Insolvency Servid@8p A minority of bankrupts with surplus
income may be required to make payments over thezgs. Debtors on Individual Voluntary
Arrangements (IVAs) are generally earning less thamaverage income, in employment and repaying
between £200-£400 a month over five years, Perbapshird are homeowners and choose an IVA
because of the possibility of saving the home(BayBe 2005; Green 2009). Those on private debt
management plans may have lower debts than tho$éAm(under £25000 or less). Plans are often
projected to run for up to ten years but rarely lasger than 36 months. Debt management plans are
viewed by credit granters as a form of debt calbefCollard S. 2009). England therefore provides
through this public and private mixture many altgives that are available only under the Frende sta
system (see below).

From the late 1980s England focused primarily conymting debt advice, to be funded initially by
either charity or public subsidy. From the mid 19@®@editor financed and for profit debt management
companies grew. The growth of this industry camisasured by the fact that a major study of debt
advice in 1995 hardly discusses private debt manageservices, although recognizing a large unmet
need for debt advice, perhaps reaching 1,000,0@fhfison 1995). By 2009 there were approximately
150 fee charging debt management compafiie€ntrepreneurial insolvency professionals also
transformed the Individual Voluntary Arrangement+athod of writing down debts designed for
business professionals introduced in 1986---intowinised method of processing profitably large
numbers of individuals with consumer déhts

Y For an example of the variety of services offereske the website of a major provider

http://www.moneydebtandcredit.com/

20 Ministry of Justice, Department of Business Innavatand Skills, et al. (2009). Debt Management &awe-Delivering

effective and balanced solutions for debtors amdlitvrs. Ministry of Justice, Deparment of Busingssovation and
Skills and T. I. Service. London, TSO.

See Ramsay, above note 17 and Green, M. (2009).ldbaur-More Debt---The Political Response. ConsuGredit,
Debt and Bankruptcy. J. Niemi, I. D. C. Ramsay and Whitford. Oxford, Hart. Walters, A. (2009). "Inddual
Voluntary Arrangements: a 'fresh start' for sathi@nsumer debtors in England and Wales." Integnatiinsolvency
Review 18: 5-36.
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Paradoxically , in a country associated with née#alism, there is a substantial public service rivl
processing consumer bankruptcies through the @FfiBieceiver, part of the government public
service. This phenomenon grew from the practicepmicessing small commercial bankruptcies
(which have historically been the dominant type bankruptcy) through a process of cross-
subsidisatiorf? However, The UK government does not view bankmu@s a public good to be
financed by the state and individuals are requioguhy fees (currently at a minimum £450), based o
a user pay model. Even in the case of The DelieR@tder, introduced in 2009, individuals must
pay a modest fee and be channeled through an aggbnotermediary.

The rise of the over-indebtedness industry in Emdjlereates a number of important actors with a
vested interest in any reform discussions of trstesy?> There is little overall coordination of the
rather complex English system and a lack of clar@gcerning the goals of consumer insolvency. The
control and regulation of the private over-indebiests industry has been a continuing issue(Office o
Fair Trading 2010). It is difficult for individual® exercise informed consumer choice in deterrginin
their options. Some individuals may find that ndiaps are available because they do not have
sufficient means to pay for a procedure. Therelss @an absence of evidence on the success of
repayment programmes. Current reforms may attempittoduce, as in France, greater bureaucratic
rationality into the system through a single gatetearemedies and more uniform treatment.

3.2.  The US Model: The Influence of Interests anddologies

Explanations of US consumer bankruptcy law andhistutional structure emphasize the importance
of ideology and interests rather than legal origmshaping its contours. David Skeel describes th
historical interest group conflicts over debt &aahkruptcy which often represented geographiocdl an
class conflicts, and the central role that lawysayed in expanding the role of bankruptcy andnagcti

as spokespersons for debtor interests (Skeel 200%)tejection of a substantial role for governraént
processing of bankrupts, initially based on theugds of costs and a fear that any government agency
would favour creditors, now reflects the politigafluence of lawyers and bankruptcy judtfes

The Bankruptcy Reform Act of 1978 was adopted aidime background of the post second World
War "consumers ‘republic" in the US(Cohen 2003)isTiepresented a class compromise where a
private consumer marketplace supported by goverhpwities such as low cost mortgages and tax-
subsidized consumer credit intended to spur ineckgsivate consumption that would ensure high
employment and productivity, democracy and equetlst substituting for a fully developed welfare
state. It was an American version of T.H. Marskabncept of "social citizenship," with credit the

key. (Cohen 2003).

The US Bankruptcy Commission (1973) conceived divilual bankruptcy, as providing a fresh start
for male wage-earning consumers. Consumer bard&ruperformed a safety net —an insurance
function—in a country with a minimal welfare stateChapter 7 of the Bankruptcy Code permitted an

2. see historical discussion in V. Markham Lestertdfian Insolvency: Bankruptcy Imprisonment for Defhd Company

Winding Up in Nineteenth Century England (OxfordUB® 1995) at 292 estimating that small commercasdes
requiring official involvement represented 81-&5qent of total annual bankruptcies.

% For example Clear Debt, a large one-stop shopatelcthat it is a member of the “Debt ResolutioruRgrand “aims to

be at the forefront of any proposals to introducegulated debt management plan”.

4 For an overview of the attempts to introduce adstiative bankruptcy in the US see A Littwin, “Tidfordability

Paradox: How Consumer Bankruptcy's Greatest Weakmess account for its surprising Success (2011) 52 ¥m
Mary L. Rev. 00.

Sullivan Warren and Westbrook (2000) found threengry reasons for bankruptcy in the US are unempknt,
medical costs and divorce Sullivan, T. A., E. Warret al. (2000). The Fragile Middle Class.
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individual to give up non-exempt assets in retuwn the fresh start where income received after
bankruptcy could not be reached by creditors . [Ekel of exempt property is established by states
with significant variations between states. Unttes system, the costs of bankruptcy are spread by
creditors through adjustments in the price andlabiity of credit, although it is difficult to asss the
actual impact. Creditors also have an incentiv@aaitor the provision of credit.

It would be misleading however to view Chaptersr“the” US model since it competes with the
model of Chapter 13, originally introduced in th@3@s , where individuals make repayments of a
portion of their debts over a period usually akthyears. A modernized Chapter 13 was viewed by
many groups as the major innovation of the Bankyupteform Act of 1978, which would function as
the primary method of rehabilitation for consumebtbrs. This would permit consumers to address
issues of secured debt (such as a car loan, olyfdmoine) within a repayment plan that could be
imposed on creditors. Consumers could make annr@drchoice as to which chapter to use. The US
model of Chapter 13 influenced European reformagsacademics in the 1980s who promoted the
idea of a modified fresh start for European debtbeg would graft European ideas of an “earned
start"—with a repayment programme as a conditianafaischarge—to the general concept of the
fresh start (Huls 1992; Huls 1994).

The repayment model of Chapter 13 was not howevsucgess with the majority of consumers
choosing Chapter 7 and many Chapter 13 plans dajBullivan Warren and Westbrook) . Financial
interests felt that they had given up too muchhe 1978 compromise and from the early 1980s
attempted to change the law to make it more diffitar individuals to use Chapter 7 bankruptcy,
claiming that the system was being abused, althabgine was little evidence to support this
contention.

Elizabeth Cohen argues that in the contemporaryhd& is a consumerization of the republic where,
in her view, individuals are focused on self-ingtrevith little interest in the common good, in an
economy of increased inequality and segmentatiomanrikets. This phenomenon undercuts support
for the risk and loss spreading programs, suchoasumer bankruptcy, which seem to be giving
others "something for nothing” (Whitford 1997). $hirovided background support for the continuing
lobbying by financial institutions to reduce opeocess to this modest form of redistribution,
culminating in the Bankruptcy Abuse and Consumetdetion Act 2005 which introduced “means
testing”--- a legal presumption that individualgiwabove median income should be filing in Chapter
13. Individuals must also receive counseling befiney can declare bankruptcy. Contemporary
research in the US questions the effectivenesheofUtS Bankruptcy system in providing the “fresh
start” for a significant number of debtors andiitadequacy as a form of social policy (Porter and
Thorne 2006). The US credit system has becomeftirerone of relatively free access to credit but
increasing regulation of the ability to write dowabts. The introduction of the Consumer Financial
Protection Bureau under the Dodd-Frank Act of 26818y modestly alter that balance with greater
regulation of credit granting.

(Contd.)

(Sullivan, Warren and Westbrook) and bankruptcysed by a wide cross section of society. SulliVéarren and
Westbrook argue that it is a middle class phenomérased on analysis of occupation and education.
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3.3. France: From Consumer Protection to Un Droibgial

In 1989 France adopted a unique institutional aggmoto the treatment of over-indebtedrféss.
Publicly financed over-indebtedness commissionsewereated in each département comprised
originally of representatives of the local publ@nainistration, a representative of the Bank ofnéea

as secretary, and one representative from consgimoeps and financial associations (since 2003 they
include a lawyer and social worker). Individualsahle to pay their non-professional debts could
apply to the Commission, which would conciliate lanpwith their creditors to repay their debts.
Application to court could be triggered by a fadunf conciliation. The Bank of France played a
central role in the establishment and managememhefcommissions—a unique role for a central
bank. This regime was modified in 1995, 1998, 20fi¥)7 and 2010, As a consequence of these
reforms the Commissions rather than the courts dominate the French system, providing a free
“one-stop shop” for debtors seeking debt relief iclvhranges from moratoria, through repayment
plans typically lasting five years, to the posdipibf a discharge of debts within one year, introed

in 2003. Table 10 indicates the recent distributibfiles.

TABLE 10: Treatment of Cases before Over-Indebtedngs Commissions 2005-2009

2005 2006 2007 2008 2009
Dossier Applications 182330 184866 182855 188485 16396
Dossiers Accepted 155946 157950 154934 159967 5326
Agreed Plans 97391 95853 84343 87673 95426
Closure of procedure | 5949 5945 5927 3970 3727
(after acceptance of
dossier)
Recommendation by | 29514 29991 29836 37668 35515
Commission approved
by judge
Retablissement 19259 24190 27959 33378 41045
personnel

Source: Banque de France

6 L oi n°89-1010 du 31 décembre 1989 relative a év@ntion et au réglement des difficultés liées wersdettement des

particuliers et des familles as amended. The nupsovisions are now found in Book lll, Title Itif the Code de la
Consommation. For official background see Lamier(1989-90). Projet de la loi relatif a la préventiet au reglement
des difficultés liées a I'endettement des partcalAvis no 43.

, Simonin, J. (1989-90). Rapport no 40. d. |. O. @dssion des Affaires Economiques. Paris.

, Kilborn J. (2004-05). "La Responsibilisation d&tonomie: What the United States Can Learn FrormNiée French
Law on Consumer Overindebtedness” " Michigan Joushéit'| law 61926.

The relevant provisions are in the Code de ConsormmBbok Il Title 11l L330-1- L334-10 and R331-1- 834-2.
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The French system initially envisaged both the Cission and the courts as central actors but the
courts were overwhelmed by large number of appdoatin the early years and in 1995 the
Commission was made the pivot of the system. Ir8188 Commission was permitted to recommend
the extinction of debts after a moratorium of twemgs and in 2003 the procedure of rétablissement
personnel was introduced which permitted a disahafter one year for those debtors “irredeemably
compromised® This procedure reintroduced the courts in areénble, requiring the Commission

to refer a dossier to a judge who would openinBelvency procedure, appoint a trustee who would
assess the assets and debts of an individual dneré was nothing to realize declare the casedlos
This procedure resulted in a 20% increase in the&wbthe courts, substantial delays, and significa
costs borne by the stdte. Reforms in 2007 permitted a judge to close thslirency procedures
immediately if it is clear that the individual hae assets. In 2010, as part of the implementatifon
the EU Consumer Credit Directive, the law now pge&nthe Commission to recommend a
rétablissement personnel” where the debtor hasungus assets and this will be given executory
force by a judge. In addition, repayment plans W@l limited to eight years, an individual will be
registered for only five years on the public creéporting system and banks cannot close accounts
because an individual has made an applicationat@vir-indebtedness commission.

The development of the French system representssl rdalization that a temporary problem of
consumer over-indebtedness had become entrenghgdthe increased unemployment and economic
problems of the 1990s(Hyest J-J. and Loridant P71®Boltanski L. and Chiapello E. 2011).
Originally conceptualized by some as a measure daress the “active over-indebtedness” of
consumers and the financial problems of new homehasers, the dominant rationale now is the
prevention of social exclusion, representing droit socialan exception to the norm of pacta sunt
servanda. This social aspect that draws suppart Broth the Catholic right and social left should no
be equated with socialism but rather with ideaseoftegration and rehabilitation.

The justifications for the increasing dominancdah® Commissions are those of a concern to reduce
the delays associated with courts, the need foft smiervention, and possibly expertise. However
their role is not without controversy. The decelizeal nature of the commissions that are not part o
an administrative hierarchy, and the open textfithe legislation resulted in substantial variation
between commissions in their treatment of debtersngportant issues such as the good faith of
debtors (the requirement for entry to the systeéh®,amount of income to be left to a debtors (the
reste a vivri¥®. The Cour des Comptes (National Audit Office) BilQ criticized the initial sorting
system undertaken by the Commissions, the abseihoeonitoring of individual debtors after a
repayment agreement is agreed, and the limitedtutishal links between Over-Indebtedness
commissions and social work agencies.(Cour des @=rp010} The recent loi Lagarde (2010)
envisages greater transparency and harmonizatiapprbach between commissions.

The institutional development of the French systemwolved substantial delegation of policy
development to courts and administrators and cdiactsain practice the ideology of centralization,
hierarchy and expertise in French administratiamygesting a more pluralistic and fragmented
framework® The role of the Bank of France is key to the dwment of the law providing the

2 Generally the inability to develop a repaymenngiiacluding the possibility of some write downdgbt) within 8 years.

29 See the Canivet review (2005) Canivet, G. (2005ppRe: du comité de suivi de I'application des dspons relatives

au surendettement de la loi no 2003-710 du ler2@dB. Paris, Cour de Cassation.

30 For example, the Marseilles commission apparetdles a different view of what constitutes godthféo Saint Denis

Cour des Comptes (2010). La Lutte contre le suremmbettt des particuliers: une politique publique mpkete et
insuffissament pilotée. Paris.

Id at 480-481.

See discussion in Ramsay |. (2011). A Tale of Tvebtors: Responding to the Shock of Over-IndebtedineSgance, A
story from the Trente Piteuses.
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secretariat and the locations for the Commissiateur service contract with the State. The Bank’s
involvement in 1989 was initially to be in a betpasition to monitor lending practices and to pdevi
continued employment to employees who might be dizedl.(Salomon 1997) The latter reason has
become a significant rationale since the introducof the Euro has reduced the role of the Bank.
Approximately 12% (1570) of the Bank’'s employees mow involved in work on over-indebtedness.
The Cour des Comptes critiqued the Bank’s roleca$eing appropriate for a central bank. Thee is
contemporary tension between the idea that the stabuld provide this service based on social
solidarity and the relatively high costs of doihgstthrough the Bank of France. There is someéster

in increasing the involvement of social workers aadlucing the role of the Bank of France.

Writers classify the French law of over-indebtednasun droit socia{Cassation 2009) but discharge
of debts through insolvency remains restrictiveyrseling is not an integral part of the law, thisre
only modest monitoring of debtors’ conduct undeplan and social workers only became voting
members of the Commission in 2010. Critics mighe¢giion its effectiveness as a substitute social
policy. These developments must be set within threext of the tension between neo-liberalism and
social solidarity in contemporary France. Before tiredit crisis the Sarkozy regime wished to
increase the role of consumer and housing credihéneconomy, suggesting that the French were
underindebted compared to other countries(Bour@062 The Lagarde reforms are motivated partly
by an interest in assuring re-entry of consumetbéaaredit market.

3.4.  Germany: “An Earned Fresh Start Instead of Diefor Life”

From the mid to late 1980s, there was recognitioihe limits of existing insolvency law for ordinar
individuals who could not obtain a discharge obtdeparticularly in the light of the growth of
consumer debt (Trendelenburg H. 2000; Kilborn 8430 The German law, which came into force in
1999, was consciously crafted against the backgtafifiJS law which was regarded as too “debtor
friendly”. It was necessary for an individual tovkeaan “earned fresh start” with the consequence tha
an individual had to go through a number of stdgdere receiving a discharge.

The central characteristics of the German modeltheemandatory requirement of an attempt to reach
an amicable settlement before a formal filing fankruptcy. A lawyer or debt counselor must certify
failure to reach an agreement with creditors betbeesecond judicial stage where there is again the
requirement of an attempt to achieve a consendaal ff this fails then any non-exempt assets are
sold and the debtor must follow a period of “goashauct” for six years, turning over non-exempt
portions of income with the incentive of increasedemptions in years 4-6 if payments are
maintained. The balance is written off after sivange The deferral of court costs since 2001 has
permitted greater access to the system.

Studies of the German system have noted problersglftantial delay at the initial stage because of
the limited number of debt counseling agencies:ymadividuals cannot afford lawyers. A study of
German debtors in 2005-06 (Backert W., Brock Dalet2009) found that 80% of debtors have no
repayment capacity. Of those who did pay, 50% g lthan €100 per month. There is now a
proposal to reduce the period to three years.
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Go6tz Lechner (Lechner G. 2010) critiques the laickexibility in the German model which does not
take into account the different typologies of delitw example those subject to accidents of lifewh
simply need an immediate “fresh start” and thosedimg help with financial management or with
problems requiring social work assistance. Ther@ersystem is not a rational sorting process. All
must go through the same six-year process unlegshidive been able to reach a settlement with their
creditors. There may be distributional issues hsinee wealthier debtors may be able to reach
agreements through lawyers. It is not clear to whdént the six-year period contributes to social
reintegration. Wolfgang Backert et al conclude thiing with overindebtedness means a reduction
in social contacts, social inclusion and it ofteeams living life near the poverty line”(Backert W.,
Brock D. et al. 2009)).

3.5.  Scandinavia: “Social Welfare and Moral Consextism” (Niemi, 2003)?

Many Scandinavian debt adjustment systems grewfahie severe recession of the late 1980s and the
banking crisis [1993, Finland and Norway, 1994, 8&vg. The recession threatened the middle
classes and also revealed the limits of the welgate. Niemi argues that the response was to view
debt adjustment as a substitute for the limitshefwelfare state in protecting against social rigksh

as unemployment. It was not a direct response dogtbwth of consumer credit and problems of
overspending. There was little interest in faafliig early reentry to the credit market, rather a
concern for not affecting the morality of debt ngm&nt. This balance of “social welfare and moral
conservatism” resulted in high access barriertéodebt adjustment system. At the same time for
those gaining access there was support througlalsdebt counseling of individuals to ensure full
social reintegration. Access was limited to thagleo deserved relief because of “permanent
insolvency” and Anna Persson in her study of Swedetes that between 1994-2004, 35,803
individuals applied but only 14,561 were granteliefgKilborn 2007). Recent data suggest that
unlike many countries where the largest tranchevef-indebted individuals are drawn from the 25-50
age group, older consumers (55+) are the primasrsusf the Swedish system because of the
requirement of demonstrating “permanent insolve(lglstrom and Savemark, 2010). While recent
reforms will make the system more accessible tharain significant entry barriers.

3.6. Belgium and Netherlands

Belgium and Netherlands are two systems for whicbre are some empirical datBelgium
introduced a law on collective debt settlement @98(Kilborn J. 2006; Noel D. 2010) adopting a
modified French model without the role of the BastkFrance as mediator. Mediation of debts is
provided often by a community welfare centre or -poofit association. The mediator is initially
chosen by the debtor who will draw up a repaymdsu,pwhich must be agreed by all creditors. If
this fails then a judicial mediation procedure sages the possibility of an imposed plan admiresiter
by a debt mediator drawn from institutions authedizy the State (which must employ a social
worker and lawyer). The plan may be up to fivergeaith the possibility of a full discharge at the
end. If an individual is unable to formulate angrp—is completely insolvent—then a judge may
discharge her without any requirement of a repaymdime judge may impose an obligation to seek
budgetary assistance, or refer an individual toca$ or medical agency.

Jason Kilborn indicates in 2006 (Kilborn J. 200@ttconsensual plans in Belgium averaged over six
years, with individuals often able only to make Bmepayments. The Belgian system is financed
partly by subsidies for the state licensed commumigdiation services. The state levies a tax oditcre
institutions which is related to creditors’ levdl arrears and which helps to fund debt mediation in
those cases where individuals cannot make anyibatitm. Since 2006 applications have increased
from 11,853 to 15, 904 applications in 2009 repnéng a rate of approximately 14 per 10,000 capita.
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The Netherlandsintroduced a debt adjustment system which wasnit®e to promote amicable
settlements(Jungmann N. and Huls N. 2009). Onthéte failed would a judicial plan be imposed.
Municipal debt counselors play a key role in assistindividuals to achieve a fresh start. The
legislation was based on the assumption that deliften symptomatic of wider problems and
municipalities were in the best position to addréese problems. These plans (usually lasting three
years) may include conditions such as an obligatmictively look for work. However after the
introduction of the statutory debt settlement pdure, amicable settlements declined. Nadja
Jungmann and Nick Huls attributed this partly teditors trusting courts more than local debt
counselors and the possibility of greater retumsdurt imposed plans. Kilborn notes that many
plans offer little or no returns to creditors atitere is the possibility of a discharge after oaaryin
extreme cases of inability to repay(Kilborn J. 20@&ngmann and Huls note a recent trend (2009) of
higher income debtors using the system with 25%pplicants exceeding €50000 in income (average
income €32,500).

4. Commonalities and Differences

Most systems search for greater bureaucratic r@ttgrand routinisation in the sorting and procegsi

of debtors so that individuals in similar situasoface uniform treatment. This recognizes that
“consumer bankruptcy is generally a small stakesaj@Niemi J. 2003; Niemi J., Ramsay I.D.C. et al.
2003). It is not possible to have expensive legtice or complex proceedings for consumer
bankrupts. This is also true of many small comméitmankruptcies. Several institutional alternasv
have emerged. First, there is administrative pngsby the state. This occurs in England, France,
and Sweden, although the relevant institutions @ogedures in each country are quite distinct. In
these countries the courts play a residual rdher European systems are in theory court baséd wi
debtors required to make an application to courtteir bankruptcy. Indeed the European Convention
on Human Rights may require the possibility of asce® a court® Evidence suggests that the court
process may be a formality and that the role ofcin@t is primarily as a backstop or site of rederr
rather than a central actor. Court based systents tb have substantial delays and the pressure on
public funding of the judicial system, the limitedbility of lower courts to address economic and
social issues of debt, and variable decision makingudges based on their ideological preferences,
create pressure for either increased administrativeessing or alternatives to court through peat
supervised negotiation through state subsided riedia

Individuals often bargain in the shadow of the fafnaw and many European systems require
negotiations before accessing court proceduresteTaee benefits to encouraging privately agreed
settlements between debtors and creditors provimdld parties are reasonably well informed and
know their rights. However “in practice it is noasy to reach voluntary settlement between the
debtors and all their creditors”[Niemi and Henriks@006]. German studies indicate a 10 percent rate
of voluntary settlements and the Netherlands haslaively low rate. Sweden has abolished this
requirement in order to permit debt counselorsaiaserve resources for cases where their assistance
is necessary(Kilborn 2007)

There is a contrast in the sorting process betweance and England. The former relies primarily on
public officials within an increasingly corporat@ommission while the latter includes private astor
which advise and influence debtor choices. The iBhgystem is premised on consumer choice but
the relatively complex nature of the regime corggnificant power on these intermediaries, and
studies in the US and Canada have demonstratediritewnediaries influence debtor’'s choices

33 see discussion of the effect of debt adjustmestesys on property rights under Article 1 by the RCHh Béack v.

Finland, no. 37598/97, § ..., ECHR 2004-VIII.
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(Ramsay 1. 2000; Braucher J. 2009). Intermediarigsether public or private, often may be

influenced by ideology as well as interest and tmay affect the success of a system. In the
Netherlands, creditors distrusted credit counsetirganizations, preferring the courts(Jungmann N.
and Huls N. 2009). Creditors probably regard thenlBaf France as a trusted intermediary.

Intermediaries may also affect the levels of agpionn and the willingness to use bankruptcy: there
are high levels of advertising by the private owvelebtedness industry in the UK.

Bureaucratic rationality contrasts with a more wndlialized “professional treatment” model(Mashaw
1983) which Johanna Niemi suggests was associaigd the social welfare model in Nordic
countries(Niemi J. 2003; Niemi J., Ramsay |.D.C. akt 2003). However, given the costs of
individualized treatment of debtors, and the reédi low status of social workers, one suspects tha
these systems are often characterized by bureaucstionality. Debt counselors effectively
become processors of cases, rather than providitegsve advice. Even in the US where consumer
bankruptcy is mediated through the lawyer cliedatrenship, bankruptcy is a relatively routinised
procedure. The use of information technology isl{iko increase this standardization, and mighd als
be used to enhance consumer knowledge and undéirgjaf the debt repayment system.

The analogy to a welfare system indicates that \leggy systems are a modest forms of
redistribution. Like all welfare systems there esues of accountability for both providers andstho
benefiting from the system. There is the impadhefsystem on debtor incentives to work and live a
dignified life. There is also a concern at the aufsthe process and the role of state subsidizaifon
the infrastructure of debt relief. The UK solutiohuser pay and privatization of debt advice, with
some state subsidy of debt relief, contrasts witfrench approach where the taxpayer pays for all
aspects of debt treatment.

4.1.  What Are the Objectives of the Systems?

“Rehabilitation” is outlined as a European objeetior debt adjustment systems by the Council of
Europe Report (Niemi and Henrikson 2005). Reh@itin is however an ambiguous concept. It may
simply mean the opportunity to get rid of debt aednter the credit economy or it may involve the
idea of economic and social re-integration, avajdsocial exclusion. This distinction corresponds
loosely to neo-liberal and social market conceptiafi bankruptcy, the latter approach viewing
bankruptcy as part of social policy. Niemi argtiest the latter is the understanding in some Nordic
countries, where counseling may include a wide eaofgissues such as seeking employment etc. In
England and Wales rehabilitation may be achievéldeeithrough a prompt discharge or through
making repayments. The prevention of social exclus recognized as a goal but counselling is not
an integral part of debt adjustment. Counsellmglso not a formal aspect of the process in France
although the Over-Indebtedness Commissions nowdieckan individual with knowledge of social
work. In Germany the assumption is that the goeHalbiour period, irrespective of the amount
repaid, will perform a rehabilitative function. Anslar approach is taken in the Netherlands whiee t
“earned fresh start” is often mentioned with thguanent that even a symbolic repayment plan is
necessary. Paradoxically, counseling now existisoith the US and Canada although it is primarily
concerned with issues of money management and disaeducation, attempting to create an
empowered consumer rather than reintegrate aritize

There is ambiguity as to whether debt adjustmedtiasolvency is primarily an institution of social
policy attempting to fully integrate an individuato society and avoiding social exclusion or wieeth
the primary goal is to get the individual back ithe credit market. Adopting Anthony Giddens' idea

3 Jungmann & Huls describe this process in the Nlethés and also the attempts by the relevant psimfieals (debt

counselors) to subvert the more rule-bound sysfemgmann N. and Huls N. (2009). Debt Counsellingp@xShadow of
the Court._Consumer Credit Debt and Bankruptcy: Comiparand International Perspectives. Niemi J., Ranhsapd
Whitford W. Oxford, Hart.
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of welfare as a ‘politics of second chances’ (Gigdé\. 1994) bankruptcy may clearly attempt to
serve both objectives. But there are almost no ecapistudies in Europe of how effectively eachtdeb
adjustment system achieves these goals. Consusmveéncy is also linked to family policy. A major
rationale for the introduction of systems of detliuatment was the problems of homeowners in the
recession of the early 90s and several systemsn@yorFrance) attempted to permit over-indebted
individuals to maintain their homes.

4.2.  Consumer Insolvency and the Credit System

Consumer insolvency is part of the credit systdns. & mandatory term of credit contracts and is-on

- albeit crude- regulator of the perimeters of dredEconomic theory conceptualises consumer
bankruptcy as an ex ante insurance policy for idd&ls to reduce the individual and social costs of
debt. The economic question concerns the optinglrance contract in terms of how much future
income and assets individuals wish to protect thnolbankruptcy insurance (Adler B., Polak B. et al.
2000 June; Livshits, MacGee et al. 2007). Incrédssurance protection through insolvency might
result in a switch from unsecured to secured crigdiherally unaffected by insolvency), and higher
interest rates. An insurance protection that jgtetencome rather than extensive protection oftasse
might be more distributionally progressive. Itafsight increase incentives for individuals to rema
productive. Generous insurance against action kgaured creditors might permit consumers to stay
in their homes, paying the mortgage from incomedrérom payment of unsecured debts. The state
might wish to encourage increased private insurahoeugh bankruptcy in order to reduce one
externality of over-indebtedness —reliance on ssafgport. Incentives for private ordering through
renegotiation of debt agreements would also redtate costs.

Generous income protection through a fresh stamnipe re-entry to the credit market--- albeit
potentially a sub-prime market. In a depressidarge percentage of over indebted individuals on
long repayment plans and without the possibilittaofessing new credit is not desirable. This saise
the question of whether there is an optimal balasiceepayment versus discharge in insolvency
systems.

A debtor-oriented system of debt recovery may iaseecredit costs and defaults. But a creditor-
oriented system may create incentives for over ifgndn consumer markets and increase the
externalities (third party costs) associated withrendebtedness. Given these costs the sociafiteene
of a discharge may exceed the costs. The levebofumer lending in a society is determined by
many institutional factors (e.g. ex ante requiretsef responsible lending) and there is no “natural
level of credit in a society. The US provides adrisal social experiment with the most liberaldite
laws and the most liberal bankruptcy laws.

To the extent that economies in the EU view consuwnedit as an important engine of growth then
over-indebtedness will be a continuing phenomefarantecontrols through responsible lending and
other information requirements will have a modéfgat in preventing over-commitment.
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5. The Future and a Research Agenda

European experience with the development of dejoisardent and insolvency procedures has been a
continuing learning process. Writing in 2009 Jokahliemi argues that there is both “consistency and
variation” over European jurisdictions(Niemi J. 200 Jason Kilborn (Kilborn J. 2009) notes that
there has been a move towards administrative psowesf debtors in many countries and a reduction
in court involvement. One must be careful withirols of convergence, particularly in the area of
personal insolvency. Similar concepts may be agptigferently, have different purposes and
understandings. Administrative processing by thdic@f Receiver, the Bank of France or the
Swedish KVM may represent quite distinct processkdhanna Niemi has underlined also the
importance of the “internal point of view” on thatare of the system, reflecting different images of
social life (Niemi J. 2003; Ramsay 2006a). Thisliso an area where there is often a difference
between the law in books and the law in action.

There is only modest systematic empirical researchmany aspects of personal insolvency in Europe.
We know little about the trajectory of individuafgo bankruptcy, the impact of debt on individuals,

or the success of treatment systems(Braucher 9) 20@ould be useful (although hard) to assess the
value of counseling, particularly given the pressuon state funding. Longitudinal studies of dedbtor

hardly exist. The objectives of the systems arair trelationship to the credit and social support
systems are sometimes not clear

Because over-indebtedness implicates many diffestaté interests—economy, justice, employment,
family policy and social work, it is hard to devplan overall strategy. Regulation of consumer tredi
by the EU reflects the tensions between neo-lilraland the social market. The EU wishes to
created an integrated credit and capital marketalk done this primarily through competition,
liberalization and hard law such as the 2008 Ciedective, whose full harmonization provisions are
intended to increase competition through bettasrinition. The EU has adopted a softer approach to
over-indebtedness, analyzing best practices in delitagement as part of the open method of co-
ordination. This has produced some stuldibat Europe has few studies matching the scopbeof t
US Sullivan, Warren and Westbrook study or the Wh<timer Bankruptcy Project. The Council of
Europe and academic studies have outlined generadigdes for the treatment of debts(Reifner,
Niemi et al. 2003; Niemi and Henrikson 2005) bugréhremain substantial institutional differences
between states. Establishing the ground rules fodebt adjustment or bankruptcy is also part of
establishing common ground rules for an integratesrket (Feibelman A. 2009). Perhaps the rather
modest phenomenon of individual “bankruptcy toutisvill stimulate further analysis of this area.

% see e.g. D. Korczak, “Amnesty of Debts: Amicahtireements and Statutory Solution, Discussion PBeer Review

(2006).European Commission (2008b). Towards A Comi@perational European Definition of Over-Indebtexhe
Directorate General for Employment, Social Affased Equal Opportunities.
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Back to Start: Insolvent and Nevertheless Succesdfu

Anne Koark

My name is Anne Koark. | am British and have beaeimd in Germany since 1985. Until 2003 | had
my own company, which was very successful. Nowmwham asked what | do, | say | am a V.I.P.
Very Intensively Penniless and an Ex-Pleitier!!!

In June 1999 | founded my own company “Trust iniBess “in a farmhouse in Freising near Munich

airport. | founded the company next to my full-tijob, to see whether my idea really met market
needs. My company Trust in Business offered allises required for starting a subsidiary in

Germany. Within 48 hours of starting up, we hadfttet two Silicon Valley customers. We had one

recommendation after another. Articles came outiahe everywhere. One article had Jimmy Carter
on the front page and a double-sided feature atgutompany in the middle. | was delighted. With

1200% revenue growth and the costs minimal, | veawinced that this was a success.

As we expanded, the space in the farmhouse becammenall and | decided to rent office space. |
decided to rent office space close to the airgginortly before moving in, a customer asked whether
we would be prepared to open an office servicghabhe could move into our office space too. So we
opened an office service in which companies coaltt space. In March 2001 we won a prize for
entrepreneurs for the German speaking countrieseiMhe Canadian Prime Minister came to
Germany we looked after accompanying delegationishetped them with economic contacts. The
press discovered us. The Sueddeutsche Zeitung med&ermany’s Erin Brockovich of Small and
Middle-Sized companies”. Please don't look at me ¢twsely, as | cannot afford plastic surgery to
look like Julia Roberts!

And then September 11 came and with Septemberelfbthign investment in Germany sank in 2002
to 1/8 of the year before. This meant for us nobwewpted to rent new space in our office spaced| ha
made a cardinal mistake by signing a long-termeiifile contract. My liquidity plan did not look
good at all. | decided to do without my own saldrad a professional in to reduce costs, look at
turnaround strategies and change management aedaoki many measures which took time to do.

And then the first customer went bankrupt. | wasolus!!! | thought — How could he? We have
worked for our money! And why does he not haveréspect to contact us?

The second customer went broke and the third a@hdught if | work just a little harder things would
be great. At the end it was 19 hours a day. Thelsvimsolvency, debtor and creditor crept through my
mind. | hoped that if solvent meant you dissolvsolvent would mean that you don’t. Finally when
the Iraq war started and a potential investor dmtidgainst investing it was clear that registering
insolvency was the only possibility. And as | hagravate company this meant simultaneous private
bankruptcy too.

I looked for advice on what to do. The journeyhe &ttorney, felt like it was a journey to bury aie
my children — my company. The entrepreneur parlease who had negotiated with the entourage of
the Canadian Prime Minister was frightened. | labf@ someone to go with me. On the way | hoped
that |1 would not cry when | heard the word “insaleg attorney”. When | got there, the door opened
and | thought | would scream for laughter. | did dare as | thought the attorney might think that |
was not only insolvent but not OK in my head. Ingiamd we say if you have no money “I have not
got a bean”. There he stood, my attorney — theirspitmage of “Mr. Bean”. He told me that | would
lose everything: company, apartment, car, mobilengh life insurance, pension insurance, all of my
savings etc. And | waited for the hangman to corhe was to execute the punishment for being a
failure as an entrepreneur, the court-appointediradirator. | secretly hoped that he would at least
bear resemblance to George Clooney, if he weredompany me for six years.
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The court-appointed administrator closed all of bank accounts and asked me to work for two
months to help him extract the remaining moneyafuhe company for the creditors and close down
the company. While employees were paid by the utement office, there was not enough money
in the insolvency assets to give me any moneylafala single mother of two children | needed a
solution. | went to the unemployment office, askdtere insolvent people should go and was told at
the information desk “I don’t want to have anythbogdo with someone like you!” The unemployment
office was not responsible for me and told me tdaysocial security. The social security officedtol
me that as | was the owner of an apartment, theg wat responsible for me — even though this could
only be sold by the insolvency administrator. dswWfour months without health insurance and in fact
without any money at all. As | have very strangédchn — they eat and drink — | was lucky that good
friends helped me through this period. All attempt$ind a job after my company was closed failed.
The reasons were: You are freelance — are youtsargou can fit into a company? You are over 40 —
that is a little old. You are a single mother; yoill be missing all the time. You're wages will be
taken away — except for an existence minimum. Winglleyour motivation to do a good job come
from? And if we ask you to do overtime, you willlpmave the same money. Will that work? To work
freelance | was told | would need to earn as mchraemployee from day one of starting up, which
obviously is not possible. Immediately with theist@tion of bankruptcy the credit agencies noted
my insolvency and it was impossible to get a baakd wr credit card. Try booking a hotel for a
business trip without one. It seemed completelyntenactive to me that the stigmatization of
bankruptcy should keep me from working in the ieg¢rof the creditors, if they were to see money in
my six years of insolvency and in the interesthef state itself, that would receive taxes if | waatk
but have to pay for me and my family if | did not.

| asked permission from my insolvency administratdrcould contact my creditors myself and he
agreed. | was relieved as all that | had left washanour, respect and my reliability. And if | were
use these contacts professionally later, thenathsimperative.

| decided that | needed to inform the press th&@ad gone broke. This was the only way of
determining when the press would tear me to pietesrote an article and Wallstreet Online
published it. The article had 8.000 readers. |lixeck1200 thank you letters that | “outed” myself.
Many of the people were suicidal due to the stigra#ibn of failure. All of the people had the same
problem that | had. They did not want to go to absecurity institutions — they wanted to work. The
only problem being that a financing of a new buss&hen you have lost everything is near to
impossible. Although | was only 4 weeks in insolegrat the time, these people looked to me to try
and break the taboo of failure on their behalf,cihivas the reason that | later went on to write my
first booking German called “Insolvent and nevelghe successful’ to show that bankrupt people are
not all people who lived beyond their means. Thekbwas 7 months on the economic bestseller list in
Germany and yet people do not openly buy it for feat other people could assume they are
insolvent. A second book called “Back to Start”({tzck auf Start”) followed in March of this year.

At the end of a period of six years (the presenkhaptcy period in Germany), where | lived fromdes
than the amount provided for by law, as | assurhatithe large part of what | submitted would go to
the creditors, | had to wait an additional 2 ¥ rherfor the discharge of residual debts to be decide
as the report from my administrator had not bedmmstied to the court. The court then decided that |
had done my dues in correspondence with the lavsiforyears and decided discharge of residual
debts. And when this decision was published, theisd® was entered into the records of the
commercial credit agencies causing my credit rat;mgink from over 97% to 30%, so that it was
again not possible for me to open a business atcmgaeive any loans for business, nor to close out
new and less-expensive contracts for telephonefatehree years until the entry into the recoréls o
the credit agencies is deleted. Thus the effectssafivency last at the moment for 9 years andénot
years in Germany. And | was astonished to disctharalthough according to the last report | saev th
assets of my insolvency amounted to approximat&B4€£00 my creditors had seen only a minute
part of that —as far as | know approximately € 20. total.
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If debtors like me are put into a position whereyticannot get back on their feet then that is thetm
expensive of all solutions for everyone, as evexgrywe produce thousands of additional people, who
the system has to support, as we take away evemyrigmity for them to get back on their feet and
support themselves. We have to come to terms Wweélfdact that most people do learn from mistakes
and most people, who make mistakes, are not crimihaurence J. Peter the Canadian author once
said: “Nobody can be perfect unless he admitsahilis, but if he has faults, how can he be pepfect

| would like to say that learning from bankruptsyd painful experience, but not being allowed to
move forward and prove you have learnt, is evenenpainful. We are reaching a peak where many
with innovative ideas are afraid to enter into epteneurship as they fear the effects of private
bankruptcy. Of course people have to pay for thestakes, but if the penalties are too high, we pay
for our prejudice by the creditors losing out, @sdebtor can work, by the state losing out on new
taxes and instead paying for the social cases,ave thus created, as a debtor who is prevented from
working, earns nothing for years and this benefitone. Also skills are short-lived nowadays, itiyo
do not keep in practice. So if a debtor is prevafitem working by a stigma for years on end, then w
may not be able to integrate him later.

We must move towards a system that allows thosehake failed a second chance. This is a system,
which allows us to learn from mistakes and whidbved countries to profit from continual learning; a
system that considers those who learn from mistakdgry again to be successful. My name is Anne
Koark, “Once insolvent and nevertheless succedsful”
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The Heteronomy of Private Insolvency Proceedings anthe Social Structure of
Entrepreneurial Activity

A Commentary on Anne Koark’s Speech

Thomas Roethe

The text to be analysed here was drawn up for &epamce about insolvency law, in particular private
insolvency and its social effects, and was recited speech. The author of the speech - one has to
assume - was invited since, in the eyes of organiglee disposes of profound experience and
knowledge in this context.

The analysis of the speech text should reconsthectase of the private insolvency of the speaker i
its structural properties in the “language of the ase&

! Using the methodology of “objective hermeneutidsivill begin with the first sentence of the
speech and analyse sequentially until no new irgeapons result from the structure. For a better
understanding of the argumentative sequences Irenlller descriptive passages of the speech in the
shortened form.

The speech bears the title:

Back to start: Insolvent and nevertheless succkssfu

If we consider the wordingBack to start:” then we readily recognize the command from the doar
game “Monopoly”, which is to be followed after driangy the respective game card. Until the next turn
to throw the dice, the player is excluded from &mgher happenings and must watch the actions of
the other players in the round without doing amyghhim-/herself. Irrespective of the playing card
drawn, the command to return to “start” can be eoted with a bonus in play money and other times
the return to start is without any gain. Thesetheerules of the game that has to follow the logitcs
basic rules — without which the game would not Xistent. They decide over the weal and woe of the
player.

Considering we are dealing with a speech aboutpeahte insolvency, the entitling metaphorics of
the game is surprising as “the ability to play” Ip&s se the prerequisite for the species as a vamule
in particular for the “homo oeconomicus” of worleértime.

Firstly, therefore, the question must remain opetoavhether the speaker wishes to see her thoughts
on the topic of private insolvency framed in irofixtaposition, as is often to be found in Anglo-
Saxon language mannerisms, or whether the philésaiptonviction actually exists that life and in
particular economic life is to be seen as a game.

After the colon, which promises explanation, thke tis further developed with the wortlesolvent
and nevertheless successfiifito the presentation of an economic paradox:iiitatlio pay, over-
indebtedness and simultaneously being successisiiassumed, generally exclude one another.

We therefore may await expositions which preserddraordinary case and which in addition follow
the game rules of “Monopoly” as far as for thistjggpant, who is still insolvent and also succeksfu
(again?) — without telling us the type of succesBack to start” means getting back into the game
again.

Fundamentally for this see Oevermann, et al,Soeffner, H. G. (Hg): Interpretative Procedureaittgart 1979 (German
title: Interpretative Verfahren. Stuttgart, 1979.)
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In the first section of her speech the author ef $heech introduces herself in 3 lines as a British
citizen, who has been living and working in Germdny 25 years and who, until 2003, had a
successful company. Today — after 7 years — sleesréd herself with a pun on words as a V.I.P, as
“Very Intensively Penniless and an Ex-Pleitierad description of state, which does not keep iaser
lack of money secret, but at the same time hagHeftpejorative title of a “Pleitier” in the pash
other words: the phase of insolvency is over. Thestjon of the maintained “success” however
remains open — it must be a “success”, which cabeaxplained in short and strikingly and which at
least is not based on recovered economic stability.

In the second section the business idea is podrayamely a company which offers companies
forming a subsidiary in Germany, especially in #inea of Munich, all services necessary for such. It
is thereby notable that the speaker founded thmpaemy while she was in full-time permanent
employment. It can, therefore, be regarded asiodttiat she is not afraid of work.

The demand for these services was considerableghengerception and reporting in the economic
press extensive and full of prestige —

“Articles came out about us everywhere. One artichdl Jimmy Carter on the front page and a
double-sided feature about my company in the mididias delighted”.

The indication of positive press reviews, i.e. wisgecialist journalists had to report about the

founding of this business — was subjectively une here as a legitimation of the own and correct
entrepreneurial action and thus misunderstood. offieions published in the press in 1999 were, of
course, only journalistic considerations: consitlens of people, therefore, who did not have to

personally experience the entrepreneurial risk exattly because of that could deliver enthusiasm
and moral support. With this comment the authahefspeech moves within the form circle of moods

and convictions, which represent a reality sui genéut which often enough do not have anything in

common with the imponderabilities of the actual pegings and the future chances. Ex post she
describes herself as “delighted”, and thus takesroimonical distance to her state at that time.

With respect to the means invested, the revenulasg (1200 %), which certainly was a reason for
joy and strengthened the belief that a marketatadyzt was in her possession.

The third section is concerned with the expansioousiness fields, the renting of business spdmee, t
winning of a prize for entrepreneurs, the recogniiin the daily press, the contact to the inteameti
political class, in total the high regard, whichesigthened the optimism and which is difficult to
convert economically into actual balance statersantess.

In the fourth section the economic effect of th& Skptember 2001 is portrayed, with its dramatical
effects on the international clientele’s willingset® invest, which immediately struck the young
company and the entrepreneur. The costs are reduntegrofessional advice is sought. A long-term
rental contract, concluded under the impressia@fpositive mood and the good course of business,
now proves to be a mill-stone. The entrepreneuiddedo forgo her own entrepreneurial salary.

The fifth section is very short:

“And then the first customer went bankrupt. | wasdus!!! | thought — How could he? We have
worked for our money! And why does he not haved$gect to contact us”?

A bankruptcy occurs; the customer can no longefil fals payment obligations. The speaker is

furious, she understands this event at first atitberpersonal level in the sense of how could the
customer have done this to her and only after ahdahe business level, which brings the services
performed into view, which now will remain withopaiyment and a further thought considers the
communication forms which have broken down, whidh lzoth at the intersubjective as well as at the
business level similar to an information boycott.
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A definitive loss of receivables is a serious threapecially for a young company which has not had
an opportunity to form corresponding reserves ahithvin any case has to hold its own in turbulent
times. But it is also an intellectual threat, witlhich it becomes clear that all paths leading to a
payment of any kind are blocked. A business arnawege, held to be sound, proves to be resistant to
any good will to come to a mutually agreed solutitrseems to be a non-reversible stroke of fate,
which has to be lived with from now on.

This is in clear contradiction to the publicallype&ssed appreciation of the company, which now has
to recognize that “good will” and economic reakitse under certain circumstances two fundamentally
different spheres. The determinations of “give &al&”, which underlie all trade and commerce, all
business relationships, which best-case culmimatee much-discussed “win-win situation”, can be
invalidated for reasons of contingency. This augency of business life has its source in the
complexity of human nature (catastrophic naturangéy are to be left unconsidered here), which up
until now escape all prognosis. This gap is gehecallled “consideration of risks” and “risk confto
which is to mean that worst-case scenarios belorentrepreneurial activities. And even worst-case
scenarios can lose their prognostic content wispeet to developments that cannot be anticipated by
common sense — that is valid as a general conmiclibe 11" September 2001 is such a date. On
such a date a company can fail, another will pdgsiin.

The entrepreneur is subject to such risks eventivédlgreatest of care.

The entrepreneur as a professional structure tiypgadket observation, of product definition, of Wwor
organisation, of quality control, of profit maxinaitton and finally of re-investment carries nolens
volens the responsibility for more than his/her geanson. The failure of an entrepreneur means the
social death of the individual— not to speak of ¢basequences for his creditors, contractual petne
workers, employees and his/her family.

This fundamental experience of thé"i@ntury — see for example Thomas Mann’s “Buddesis?
takes more and more of a back seat since the séwshdf the 28 century, as the expertisation and
scientification of entrepreneurial action in thenfioof a manager employed non-tariff , who is at the
most responsible for the operating profit gain im@ace. Even a manager can fail professionally — an
entrepreneur with heart and soul fails in his oifgnhistory, if he/she is not able to remedy thees
that he/she has made.

The entrepreneurial speaker has to experienceathgef of one of her business partners and she is
wounded to the core by this failure. From now amghbrvival of the young company and of the young
entrepreneur is focussed upon. The non-expectedsaventuated.

In the sixth section the entrepreneur notes thaeacies of the second and third contractual gastn
the loss of receivables for which there is no camspéon in any way. Extensive personal commitment
and conscientiousness even up to the point of palyskhaustion (better known as self-exploitatibn o
the self-employed) cannot change anything abost thé an entrepreneur, she has now failed and
instead of the promising future continuation of AZ0operating profit, totally different terms conque
the awareness of the entrepreneur:

“The words insolvency, debtor and creditor creptotigh my mind. | hoped that if solvent meant you
dissolve, insolvent would mean that you don't.”

This wording ex post is, of course, not to be usted literally, but takes the apocalyptic shrevasne
into consideration of how quickly the tide can tubebtors and creditors were ostensibly not subject
of the day-to-day considerations of the businesw, sarcastic considerations of the term “insolvéncy
come into force.

This sarcasm has a double face:
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In view of failure it reproduces hope that you yamlf could not be meant, fate could overlook you
(here the awful entrepreneurial fate), the dissaubf the person would not take place. On therothe
hand the fear is given space that it could reatlyite dissolution of the own person.

Now we have to determine that such shrewd and mental considerations would not be of
importance, if we would have to decide betweenpieson and the company. In the case presented,
we are factually concerned with a company that @dodt succeed on the market under difficult
conditions (thus the awful fate of a company) anty secondarily with an entrepreneur. Only here
both fates threaten to fall into one. And actually:

“Finally when the Iraq war started and a potentiavestor decided against investing it was cleat tha
registering insolvency was the only possibility.dAas | had a private company this meant
simultaneous private bankruptcy too.”

A further political development that was not todgected interferes in the formation history of the
young company. The company cannot be economicallgds The private insolvency resulting from
this is borne by the entrepreneur formally as alividual, the economical fate of the company as a
social entity — also in the treatment by the ineoby administrator, will take a back seat behind th
juridical circumstance, as naturally company ineaby follows different rules to a private insolvgnc
From the course of events we now must divide den#on to the level of the settlement modes to be
observed and in addition it is to be expected that private insolvency, as a fate personally
experienced, will successively superimpose allegmaneurial interpretations.

In the seventh section the author of the speectribes her advice-seeking path to an attorney with
the feeling that the excellent entrepreneur, whib \warked together with the great and renowned of
this world, was now concerned with the terminatibthe company;bury one of my children’

This is a generally accepted and sentimental fatianl, whenever people have to divide themselves
from circumstances that they have grown fond of itbthis context the deep commitment with which
the company was operated, is voiced and rightly & company as a supporting pillar also of the
private existence will dissolve into thin air atai$ an essential individual area of life, carrigdte
author of the speech with all analysis, expectatialecisions and far into the dispositions of geva
life, will disappear.

The advising attorney makes her acquainted withditect consequences of the private insolvency:
she will not only lose the company, but also harapent, her car, her mobile telephone, her pension
and life insurance and all savings. That is beythredcompany and also the end of economic self-
determination, consequently a massive limitatiopaxsonal autonomy.

“And | waited for the hangman to come who was tecexe the punishment for being a failure as an
entrepreneur, the court-appointed administrator.”

The word “punishment” stands out in this depressegume that implies an autosuggestion, which
would criminalize the failure as an entrepreneuratTis, of course, not the case. The entrepreneur
becomes the object of civil law and not of crimifed; the appearance of the hangman is not to be
feared. In a metaphorical understanding, howevesh gerrible events can indeed be understood as
religiously initiated punishment from God.

Only the dull insolvency day-to-day life is not @@nned about the subjective feelings of an insdlven
person; fantasies about the hangman and lethasipmeint measures do not reach it — it is concerned
with the over-indebtedness and the creditors rabdds, also of those creditors who themselves feel
hit by God’s judgment due to the outstanding paysien

Accounts receivable are juxtaposed by the inabibtypay. It is this simple fact that the society of
justice has to regulate, in order to waive any aicifiorm of enforcement of claims and punishment.
Insolvency, as a disaster, has two affected satethe author of the speech rightly ascertaingten
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fifth section. “Punishment” is however the innegqgisological representation, which the author of the
speech is left with. Since, however, it is not iananal sentence — a fact of which she is awardnis- t
can only apply to the disparity between entrepraakmistakes and personally felt consequences. In
addition to the grave economic consequences, wdifiigftt the standard of living, it is particularly
those consequences that condemn the entrepreaguototype of a “vita activa” — to inactivity.

In the eighth section the measures, which weredloized by the insolvency administrator appointed
by the court, are described in order to gain a sy overview over the extent of the damage amd th
means, which are possibly to be distributed todteglitors and then to close the company and the
accounts. Over 2 months the speaker gives acssigtance to this. Assistance which the insolvency
administrator will have valued, since as we knowenfr previous examinatiofs insolvency
administrators often have their hands full withtegszing the unsorted mountains of paper of their
“clientele”. Just as the speaker had built-up thgany with sure hands, she was now involved in its
regulated termination. The employees could andtbddke on the journey to the employment office
and for the entrepreneur herself there were no smkdinover, from which she could live. No illegal
income accounts, no shares in profits transfercettiénds or family — tabula rasa. Thus, literally
speaking, the first act of the company drama hasedo an end.

After this biographical caesura a second act beghrsh finds our protagonist in completely changed
social contexts:

1. The six-year “period of good conduct” begins, whprohibits the protagonist from executing
credited business transactions or from making ustegd income.

2. Contingent income exceeding the deductible selfateaiance limit must be deployed for
servicing the debts.

3. The question of a means of subsistence at all rteduks clarified.

4. How can income be achieved at all, if the employnmearket has no need for a mother of two
children who is over forty years old and in additito this is an ex-entrepreneur, who is
accustomed to working independently?

5. A new commercial self-employment - created fromhmaj- is without chance even as a
thought-experiment.

At first friendships and then finally the socialtwerk provided by the welfare state, the bureairat
hurdles of which, however, have to be overcomesrugne in this predicament in order to assist.
There is veritable adversity!

“As a single mother of two children | needed a $olu | went to the unemployment office, asked
where insolvent people should go and was told airiformation desk “I don't want to have anything
to do with someone like you!” The unemploymentefivas not responsible for me and told me to go
to social security. The social security office told that as | was the owner of an apartment, thengw
not responsible for me — even though this coulg del sold by the insolvency administrator. | was
four months without health insurance and in fadhaiit any money at all.”

This text passage unveils in its outrage and irsutgiectively-felt degradation due to rejection two
different aspects:

An extremely independent and energetic and actimkinng woman, showered with recognitions for
her work up until now, lives in absolute bankrupéad searches for a solution to maintain herself an

Roethe, T.: Private Insolvency. Pilot study foh&a 2006. MS (German title: Private Verschulduriptstudie fur die
Schufa. 2006. MS)
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her children. She looks for the necessary assistaritom the state and its authorities. She, loirss

the fraternity of the indigent and the unemployEden if we take the quote “l don’t want to have
anything to do with someone like you!” cum grandissashe has to experience that she is not the
desired case of an unemployed person. The labaivaege, which after the title reform is called the
Job Center, disdains the interaction with failettepreneurs, as it is primarily responsible forgeo
who, for whatever reasons, have dropped out oEthgloyment market. And even the social welfare
office, which according to the social security cadeesponsible for any kind of indigence, finds
reasons to initially reject the request for asaista

An entrepreneur, who - in her career - was uselatong contact with authorities in the sense of
implementation of business aims, where possibldlicofree, to be able to work, is now forced to
prove her indigence. However, it is evident that thesponsibility” of authorities for her fate is
assumed by the failed entrepreneur as a naturatamn even if the authorities firstly make a rémc

as a matter of routine and formally in all procedity. The bitter complaint that she was without
health insurance and liquidity for 4 months is daestmtively directed to the audience of her speech
and thus demands moral indignation and support.t\tthad this appeal be directed to? Of course it
is directed to the fact that an entrepreneur, énciise of his/her failure, today has the certifigkt on

the part of the state, to timely receive an existeminimum from the tax budget. That is the pledfye
the social welfare state, which at the same timeléeout all status-related privileges. Everyonene

a failed entrepreneur, has to integrate themsétvdspendency and let themselves be bureaucraticall
managed before the means of subsistence can flotthB complaint also includes another additional
aspect, namely the deep-felt duty to augment theefiie of the creditors, which is simply not
provided for and therefore does not make a sigmiticlifference in return for payment or fiscally.

This complaint however also thus unveils a totdifference nuance, which goes much further than
bureaucratic misunderstandings:

If we come to speak of the classical charactethefédntrepreneur, who opens up new markets,
creates jobs, who is responsible for his/her emgdey who knows how to economically and
socially form local, regional, national and intetfonal business relationships and whose failure is
a social and economic catastrophe for all involvfed,suppliers, traders, employees, creditors,
then we come back to the sociological structurgketyf an intrepid developer of profit- and
performance-oriented social relationships, whiobnpse a “win-win situation” for both sides of
business relationships and increase the resowceshlth in society.

It is the entrepreneur, who - with his/her aptituatel his/her sense for the necessary task and
problem solutions - provides the basis for all tagomes in a society. This achievement is
juxtaposed by the risks of contingent failure, vih&re to be minimized by business strategies fed
by experience and intuitive judgement, as well @snemic market observation. Because of the
socio-political consequences, which failure has,dtate also has an eminent interest in fencing in
the risks and conditions the action of entrepreaéaction in multifarious and in continually new
ways, which are to correspond to society’s needsémurity. We are, therefore, dealing with a
dynamic-dialectic action-practical balance betwasks and chances, which has to be continually
rebalanced. The willingness to take risks mustbeostifled, if markets are to function efficiently
and prosperously and at the same time catastr@pbds be urgently avoided.

In the present case we recognize that all calauatiailed. The failed entrepreneur finds hersethe

role of a recipient of social security benefits fobe, which she has to accept. That means a fatefu
reversal of the driving forces; the entrepreneupwked her intelligence and inventiveness to have
personal success and to give society resourcesnasca cost factor. The conspicuous amalgamation
of self-felt indigence, when faced with the embssiag administrative procedures of the authorities,
and the real indigence - in spite of all the spifitnitiative andpropulsive action potential — ofeing
condemned to the possibilities of a wait-and-sa#udé (attentism), gives us a glimpse of an
absolutely rational rebellious pattern of interptietn:
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“It seemed completely counteractive to me thatdtigmatization of bankruptcy should keep me from
working in the interest of the creditors, if thegrer to see money in my six years of insolvencyirand
the interest of the state itself, that would reeetaxes if | worked, but have to pay for me and my
family if | did not.”

The newly appointed recipient of social securitydfis, who - after her debacle - can now survive
with her children at the cost of the taxpayer, estigmatized by her bankruptcy. One could question
how that could be the case. Were rules infringed® ¥he deprived of her rights? No, definitely not.

Her reproach has a much deeper aim. The stigmatizlés in the application of the proceedings of
private insolvency on her case.

From our examinations for private insolveheye know the relief and the outrage of consumers,
who have manoeuvred themselves into over-indebssddae to the abundant consumption of
mobile telephoning (particularly adolescents) amxdessive payments by instalments. Relief
because the knowledge grew with the torturing ctitbe measures that the mountain of debts
would never be able to be paid. Outrage resultiognfthe feeling that consumerism — felt to be a
human right — was totally incomprehensibly blockedthem. However, the legislator thinks it to
be right to prescribe this clientele with a contéatipn phase, which lasts for years and gives the
supplying companies the task of being more cautiougiving credit to consumers if the
receivables cannot be retrieved. Behind the laweths, therefore, in addition to the final
regulation of the damage, also a finance-educdtaspration which is directed at both sides — to
the consumer as well as to the supplier. The taioptaf non-payable consumption should be
stopped, and the consumer must learn that he/simtcafford everything.

These normative-formative characteristics of thenaiss the point for the addressee in the caserof o
failed entrepreneur. She did not fail due to exabeconsumption behaviour, but predominantly due
to geopolitical distortions, which were also joinefbnly seen retrospectively) by entrepreneurial
mistakes, which did not take such contemporary enadities into account. In the “eyes” of private
insolvency law these may be finalizing errors, hesvein view of the chances of remaining open for
the future, with which our species is plagued, ¢hee® simply distressing experiences.

The law, which is applied here to a failed entrapte, inhibits exactly what the person - now
declared to be a recipient of social security - twda achieve as a top priority; namely to serviee
debts with respect to the creditors,

“...should keep me from working in the interesthef creditors, if they were to see money in my six
years of insolvency...”.

Roethe, T.: Consumer over-indebtedness of younglpeoSocial causes, in particular the importarfce gocial change
of values. For the German Federal Agency for Adtice and Food. 2006, MW (German title: Verbraugieeschuldung
junger Menschen — Gesellschaftliche Ursachen, swidere die Bedeutung eines gesellschaftlichen Wanigels. Fur
die Bundesanstalt fur Landwirtschaft und Ernahr9§6. MS)
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If | anticipated further towards the beginning thads “to be expected that the private insolveray a
fate personally experienced, will successively sugmse all entrepreneurial interpretations”, then
we are now being taught differently: the damnatonpact of the proceedings was only able to
convulse the protagonist for a short period of tiEeen if she cannot escape this prescribed fale an
licks her wounds — she returns to the entrepreakerobdts of her action and that beyond all private
dreariness. Therefore, it is not the outlook thed will be able to legitimately remain in debt terh
creditors for the unpaid amounts, which spurs Imeibat - on the contrary - she feels, in the serfise
rational economic activity described by Max Weltlkat it is binding to settle her obligation andas
this reason unhappy with the law and the inactigitforced upon her.

Nota bene: these are rational and not moral coratidas. The moral normative considerations are
made by the law, which wants to educate and whightsvto achieve a long-term consensus with the
corresponding write-offs. The recipient of sociaturity - as an entrepreneur, who is not be stifled
refers here to the dangers of economic activityaltaunexpected eventualities and active counter-
strategies to limit the damages and to make ami@ndlsem.

We can safely assume that entrepreneurs know afgke of transactions with their business partners
Indeed they professionally discuss them in practivea day-to-day basis, let the results of such
reasoning find form and wording in their contraetsdreciprocally protect themselves with all other
legal arrangements to meet this purpose. Sometinesvorks well and sometimes it does not work
out well. As we can remember from the case destrdimve of the entrepreneur’s losses from the
first debtor, she had also trusted him and wagg@ated, just as she had to disappoint her cnedito
But if we speak of the massive risk of entrepreiauactivity, then we are also speaking of the
contractual risk of the partners amongst one amotheve take the ideal-typical entrepreneur, then
he/she knows that some things can go vayd he/she will take precautionary measures agtiat.

Is the thought not evident that all entreprenearsdrm themselves in day-to-day business for short-
term defaults of payment and form reserves in éegiate understanding? Should it not, for this
reason, be possible for our protagonist, to feddlebonging to the entrepreneurship as a highly
specialized professional social group with failaned success and do everything in her power to
restore her situative financial solvency?

In other words, the rational certainty of not havio remain in debt to her business partners/anegit
belongs to her calculus. It is this structural pssional “solidarity”, which bursts the framework o
the insolvency proceedings. It is simply this fashich stigmatizes her, as it suspends the self-
regulating risk community of the entrepreneurs targe extent and in an authoritarian manner. She i
forced to say goodbye to her obligations, whicimislerable for her.

This way of thinking is implicitly underlied by acdmmunity of fate” of the entrepreneurs, who are
purged by suffering, and already know that it i$ @levays bad intention, if the business partneisdoe
not settle his/her payment obligations on time amnot service them at all and it is exactly fosthi
reason that reserves are formed in companies. dée of being able to forearm oneself against
unexpected defaults of payment is a long experiewbéh is reflected for example in the business
fields of insurances and reinsurances. Out of ceetttement proceedings ensure the reconciliation o
interests in continuing business relationshipsd-fanthe failed entrepreneur all such precautianes
not to have a chance of becoming valid? Privatelwescy prescribes it as such.

Behind the indignation about this circumstance lagoscenario can be found ex negative, which
suggests the thought that the whole entreprengussiives such insolvency and payment conflicts
corporately, without involving the state and theigdiction and gives active entrepreneurs the
possibility of further selling their products aftesituative failure in a modified, cleverer but

nevertheless energetic way. In view of the codifreethods of proceeding that might well sound

4 . . TR . .
I am excluding all form of deceit or criminality this model consideration.
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irritating, but at the same time such a thougheiy plausible, resulting from the bitter experierut
repudiation from the group of active people, esgfcias it is not primarily concerned with own
welfare, but takes the structural type of entrepueial activity into account. The elementary
difference between entrepreneurial action and wektate provision is made clear by the next Half o
a sentence:

“and in the interest of the state itself, that wabuéceive taxes if | worked, but have to pay forame
my family if | did not.”

The state, therefore, that feels appointed to et#guthe further fate of the fallible entrepreneur
according to its stipulations, acts as the “umpie”a field of action, in which by definition it
understands nothing and does not have to understagthing. It does without the exuberant
productive energy of a citizen, it feeds from poergly tax payments that have been made — no in fact
more than that, the providing state gladly paygditents, which it leaves fallow.

In a nutshell, we find here the paradox of the arelfstate, which leads its citizens, who have
economically failed, to the temptation of a tenvatattitude of wait and see or only wants to et
there.

In the protagonist, the state meets an advocateeimonal autonomy, who resigns herself to thel lega
constraints, but does not however immobilize thigecton about her fate and its integration in
irrational modes of operation, but on the contimtradicts the temptation to paralysis.

That is the one side.

The other side of this rationality also recognites failure of entrepreneurship as a whole, which
itself has not succeeded in developing processes sgstems that could pick up entrepreneur
colleagues in difficult times.

These implicatures of the “rational rebellious”drgretation pattern are of immense intellectual and
declamatory vehemence and want to claim theoretialitlity in all of their personal-structural
plausibility. They are, however, up until now inettspeech, which forms the basis for our
considerations, game tokens or jettons, which thtegperimentally decide about “Back to start”.

In the ninth section, which is only composed o&thlines, it is put that:

“l asked permission from my insolvency administratd could contact my creditors myself and he
agreed. | was relieved as all that | had left wasmonour, respect and my reliability. And if | weoe
use these contacts professionally later, thenwlais imperative.”

With these sentences the author of the speechddhaeetragic and sometimes sarcastic humoristic
description of her ordeal. Contrary to the custddebtor known to us already from the fifth section
who was a shirker and quitter and drove our aubhéne speech to utter dismay, she takes on her own
failure as an entrepreneur as a personal resphiysibiuch as if the private insolvency proceedings
which would relieve her of a burden over the yeaese a farce in view of the entrepreneurial rgalit

The proceedings are on the one hand and the pefsitie entrepreneur is on the other. If we are
speaking of honour, resp&aand reliability, then in all “old-fashionednesdiet practical will is
revealed, to stand up and to be accountable fasidas and also for wrong decisions.

Here | am only depicting one consequence of #se-typical inappropriate application of the ridégrivate insolvency.
The entrepreneur as a type has not enjoyed larngelauity in Germany for decades, as the polls shgain and again.
Let us call that an ideological macro weather situia A corporately organized arrangement, whichldgick up failed
entrepreneurs, which is implicitly insinuated by tthought background of the speaker, would haralypblitically
enforceable, but it is not therefore incorrect.
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The claim to being “successful”, described abovemblematic without economic background, is
fulfilled in the declaration and in the understargdof the text as the shrewd recognition that tiss;
the failure is to be understood as the action-palatesultant of business activity.

And with this claim to communicative explanationtlwrespect to her creditors and the following
discussions the pragmatism is revealed, which Geprniaate insolvency law does not know and does
not want to allow. The state and its jurisprudefargo the examination of the single case. They
surrender to the fault of not understanding jusivb@t extent they intervene in the life of thoséow
only wanted to remain owing someone something.

The protagonist addresses her creditors out obWwerimpulse and accepts all prescribed limitations,
strongly resists all “reliefs”, which could possitgxist in feeling released from debt in the middle
term and seeks the contact to her creditors. Sheale that she does not intend to consider her
insolvency as the dissolution of her entreprenéidentity.

In the inner relationship of her entrepreneurshgr breditors remain her direct partners, the

relationship to whom is not terminated with notige to the eventuated private insolvency, even if
the insolvency allows for such a breakdown of fefeg. This again shows how little she can reconcile
herself with the proceedings and to what extentfe@ks that the proceedings run contrary to her own
efforts and endeavours. She does not deny to aentethe entrepreneurial mistakes, which she has
made in a difficult world situation, but beyond tbeoceedings she looks for possibilities of a

collegiate regulation of debts with her credit@s she believes that she recognizes even in ticegso

of the insolvency proceedings that her vital bussneelationships are not being bureaucratically
rendered lifeless.

The case and the regulation (as a fundamentalreliffe of juridical perception) completely deviate
from one another, as described already above:

The case described to us — the economical collajpze entrepreneur, in a complex economic field, is
subsumed in a regulated method of procedure, wdsch social welfare instrument is intended for a
clientele, who would not know how to help themsslea their own and seeks a discharge at the cost
of the creditors and the tax-payer.

The entrepreneur however looks for contact to theditors and takes responsibility for open
receivables, obviously in order to find agreemeassentrepreneurs always have to do in situatibns o
crisis.

This does not bring her personal economic fate wlitits shocks and psychological severity to 4, hal
but it allows the self-perception as an agile arabjem-solving oriented entrepreneur type intact.

Thus, she highlights an impressive discrepancyis-niot hedonistic irrationality with extravagareie
which have ruined her, but “strokes of fate” to apiwmusly summarize the contingent events of
contemporary history) have not caused her entreprél ,protestant ethics” to fail in foreseeable
precautionary prognostics. The entrepreneuriatsthemain realistically unaffected as such and the
will of our protagonist to maintain them in the avdeeper waters of private insolvency, shows the
stability of this entrepreneurial interpretatioritpen, which does not allow itself to be placatgdlie
rules of private insolvency which oblige to goodhdoct and a wait-and-see attitude (attentism).

The speaker demands and exercises the taking éwesponsibility and productivity in the crisis,
exactly in the situative failure, and with thisdiy category of citoyen aspiring Europe encounters a
German law, which no longer knows, nor wants towk@aaything of these ethics.

(Contd.)
6

See Berger, P.L., Berger, B., Kellner, H.: The Ha@s&IMind. Modernization and consciousness. Randonsé¢]d 973.
Excursus about the term of honour and its downfall.
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The entrepreneurial risk management also has tntate itself to what can be expected. The
“Weltangst”, to use this wonderful German word hatees not lead to anything else other than an
anxious action rigour. The speaker, who is nob@dentally British, confronts her audience witle th
pragmatic wisdom that life must go on and profesaliy or even professionalized vocations also
quite simply have their explanation in the welfafesocieties. We may assume it to be the painful
result of the considerations of Anne Koark thatexer legislator should take that into account.

It would then be correct if the legislator knew hdow value the type of the upstanding honest
entrepreneur. If the legislator did so, then theakpr would have even more solid arguments from her
own experience on her side, namely the right tasedy-case consideration — and that is the stigma
of the private insolvency regulation itself, whidgbes without this basic necessity.

In the following sections (10 to 13) the speak@orés of her efforts to free herself from the it

prescribed to her, to make her own case exemplampake it public, to look for publicity, to inform
to publish, to become politically active — out betlimitation — not to let the matter rest and lspa
form a lobby for failed entrepreneurs, who shaegrtfate in the processing in the private insolyenc

That conjures up an old motif from the past, whias spoken in London in 1848:
“ ... unify yourselves, ... you have nothing to losé our chains”.

And just as Marx, as the analyst, had to highlitjitet productive forces of the proletariat from the
logics of the social context then, in order toicize the dominance of the ignorant bourgeoisie tand
shake it, the speaker takes up the fight agaimsighorance of legal stipulations which oppose the
organisation of productivity.

In section 12 it is put that

“Of course people have to pay for their mistakegt ib the penalties are too high, we pay for our
prejudice by the creditors losing out, as no delstan work, by the state losing out on new taxes and
instead paying for the social cases, we have thested, as a debtor who is prevented from working,
earns nothing for years and this benefits no one.”

That is indeed true — before the eyes of Hegel'sltgéist” the mistakes of the individual always &éav
unpleasant and unwelcome consequences. They itlyeirewvenge” themselves.

Can we speak of “penalties” for this reason?

No, indeed not. The private insolvency law alsosdoet want to penalize. On the contrary it wants to
achieve legal order between creditors and debadse, at the price that the private entreprenew as
social structure type, the proverbial ,honest Harglmerchant” — by decree blundered into the cohort
of the privately insolvent - can no longer fulfis self-imposed obligations.

In this indifference and in the unleashed dedicati the due legal process meant as a rigid formal
Justice”, a society shows itself, which technoaally, with one stroke of the pen, strikes out the
dispositions born in the logic of entrepreneurigtivaty — and nota bene — increases its own immense
debts .

| break off the analysis pragmatically at this poas the conflicting argumentations in the texthaf
speech no longer allow themselves to be suspended.

To be understood as an appendix:

! Freely cited according to Marx, K. The Communistriesto, London, 1848.
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In the eleventh section the author speaks of mafficudties, which are beyond the law but
nevertheless accompany her, in installing a basia fife after the period of good conduct has ende
like for example opening a bank account.

Quasi by the way she experiences that a sum obzippately184,000 Euros has come together as
assets in her insolvency case and that to her laumel approximately 20,000 Euros of her debts have
been paid from that — she is not informed of more.

At the end of my analysis | took the liberty of ek Ms. Koark about this peculiar fact and she
informed me that the insolvency administration aldevoured approximately 60,000 Euros including
value added tax. | assumed at the beginning ofangiderations that one entrepreneur would lose due
to contingent events like September 11th, 2001asadher might possibly win.

Ergo: these proceedings are not only very expensiier the creditors.
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Insolvent und Trotzdem Erfolgreich

Der hier zu analysierende Text ist fir eine Tagemgp Insolvenzrecht, spezieller zur Privatinsolvenz
und dessen sozialen Folgen verfal3t und als Redgetvagen worden. Die Verfasserin der Rede, so
muf3 man vermuten dirfen, wurde deswegen eingelagghsie in den Augen der Veranstalter tiber
profunde Erfahrungen und Kenntnisse in diesen Zasamhangen verfugt.

Bei der Analyse des Redetextes, soll der Fall demafen Insolvenz der Vortragenden in seinen
Struktureigenschaften in der ,Sprache des Fatiskonstruiert werden. Der Methode der ,objektiven
Hermeneutik* folgend, beginne ich mit dem erstetz Sier Rede und analysiere sequentiell, bis sich
keine neuen Lesarten aus der Textur ergeben. [PpaskrPassagen der Rede, werde ich zum besseren
Verstandnis der argumentativen Sequenzen in ger&itirm widergeben.

Der Vortrag ist betitelt mit:

Back to start: Insolvent and nevertheless succkssfu

Betrachten wir die FormulierungBack to start:“ erkennen wir ohne weiteres den Befehl aus dem
Gesellschaftsspiel “Monopoly”, der nach dem Zieklen entsprechenden Spielkarte zu befolgen ist.
Der Spieler ist vom weiteren Geschehen bis zur stéochWirfelrunde ausgeschlossen und hat das
Treiben seiner Mitspieler tatenlos zu betrachtebhdxgig von der gezogenen Spielkarte, kann der
Befehl, auf ,Start“ zurtickzugehen mit einem BonusSpielgeld verbunden sein, ein andermal erfolgt

die Zurtcksetzung auch ohne Gewinn. So sind dieRedes Spiels, das der Logik der konstitutiven

Regeln zu folgen hat — ohne sie ware das Spiel ®rixistent, sie entscheiden tber Wohl und Wehe
der Spieler.

Angesichts eines Vortrags zur realen Privatinsavest die titelgebende Metaphorik des Spiels
Uberraschend, denn ,Spielfahigkeit’ setzt per salfis Gattungswesen insgesamt und speziell flr den
»,Nomo oeconomicus*” arbeitsfreie Zeit voraus.

Zunachst mufd also die Frage offen bleiben, ob didr&gende ihre Gedanken zum Thema privater
Insolvenz in ironischer Brechung gerahmt sehen, wiile das im angelsachsischen Sprachgestus
haufig zu finden ist, oder aber ob tatséchlich gldosophische Uberzeugung besteht, das Leben,
insbesondere das 6konomische Leben, sei als $phadtrachten.

Der Vortragstitel wird nach dem Erlauterung vershenden Doppelpunkt mit den Wortdnsolvent
and nevertheless successfulzu einer vorgestellten ©6konomischen Paradoxie ehamg:
Zahlungsunfahig, tberschuldet und gleichzeitiglgreach zu sein, mul3, so wird supponiert, generell
als ausgeschlossen gelten.

Wir dirfen also Ausfihrungen erwarten, die eineResgewdhnlichen Fall darstellen und der dartiber
hinaus den Spielregeln des ,Monopoly’ insoweit folals,,Back to start* die Wiederaufnahme des
Spielgeschehens fur diesen Akteur bedeutet, der imwaer noch insolvent, aber doch auch (wieder?)
erfolgreich ist, ohne dal? wir die Art des Erfolgpemnannt bekommen.

1 Dafiir grundsatzlich Oevermann, et al, in: Saafftd. G. (HQ): Interpretative Verfahren. Stuttgd@79.
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Im ersten Abschnitt ihres Vortrags stellt sich digorin auf 3 Zeilen als britische Staatsburgerdm, v
die seit 25 Jahren in Deutschland lebt und arbedtiet bis 2003 ein erfolgreiches Unternehmen
betrieb. Heute nach 7 Jahren bezeichnet sie sigingm Wortspiel als V.I.P, als/gry Intensively
Penniless and an Ex-Pleitier= eine Zustandsbeschreibung, die eine heftige ®Geldncht
verschweigt, aber gleichwohl den pejorativen Tigles ,Pleitiers’ hinter sich gelassen hat, mit
anderen Worten, die Phase der Insolvenz ist ablpssem. Die Frage des behaupteten ,Erfolgs’ bleibt
gleichwonhl offen — es muf3 sich um einen ,Erfolghteln, der sich kurz und plakativ nicht schildern
l&Rt, der zumindest aber nicht auf wiedererlangkenomischer Stabilitat beruht.

Im zweiten Abschnitt wird die Geschaftsidee gestghi, namlich Unternehmen, die eine
Niederlassung in Deutschland, speziell in der Gdgem Minchen herum, alle dazu erforderlichen
Dienstleistungen anzubieten. Bemerkenswert ist idats? die Vortragende dieses Unternehmen
grundete, als sie selbst noch als Vollzeitangestbkschaftigt war. Es darf als sicher gelten, slal3
sich vor Arbeit nicht furchtet.

Die Nachfrage nach diesen Dienstleistungen war béidie und die Wahrnehmung und
Berichterstattung in der Wirtschaftspresse umfaogrend voller Prestige —

JArticles came out about us everywhere. One artichdl Jimmy Carter on the front page and a
double-sided feature about my company in the midaias delighted”.

Der Hinweis auf die positiven Pressestimmen, alas, dvas fachkundige Journalisten zu dieser
Geschaftsgrindung zu berichten hatten — wurdeshibjektiv wie eine legitimatorische Bestatigung

des eigenen und richtigen Unternehmerhandelnsarefsh und damit milBverstanden. Die in der
Presse veréffentlichten Meinungen im Jahre 1999 ewaselbstredend nur journalistische

Betrachtungen, Betrachtungen von Leuten also, iéged unternehmerische Risiko nicht am eigenen
Leibe splren muf3ten und gerade deswegen Begeigtemd moralische Unterstitzung liefern

konnten. Die Autorin bewegt sich mit dieser AuRerum Formenkreis von Stimmungen und

Uberzeugungen, die eine Realitat sui generis reptiésen, aber haufig genug mit den

Unwéagbarkeiten des wirklichen Geschehens und ddwurtsoffenheit desselben nichts gemein

haben. Ex post schildert sie sich als ,delighteght also auf ironische Distanz zu ihrer damaligen
Verfassung.

In bezug auf die investierten Mittel explodiertda &innahmen geradezu (1200 %), was ganz sicher
ein Grund zur Freude war und den Glauben stérkt, ¢in marktgadngiges Produkt zu verfligen.

Im dritten Abschnitt geht es um die Ausweitung deeschaftsfelder, die Anmietung neuer
Geschéaftsrdume, den Gewinn eines UnternehmerpraisesWirdigung in der Tagespresse, die
Kontakte zur internationalen politischen Klasse,sgesamt den Optimismus bestarkende
Wertschatzungen, die insgesamt 6konomisch nur scawfetatsachlichen Bilanzerfolg umzurechnen
sind.

Im vierten Abschnitt wird der dkonomische Effektsdg&l. September 2001 geschildert, mit den
dramatischen Folgen fur die Investitionsbereitsckaf internationalen Klientel, die sofort auf das
junge Unternehmen, die Einzelunternehmerin durdhgein, Kosten werden reduziert, Beratung wird
eingeholt, ein langfristiger Mietvertrag, der untiem Eindruck der Gberaus positiven Stimmung und
des guten Geschéftsverlaufs abgeschlossen wurdeisersich nun als Klotz am Bein, die
Unternehmerin beschliel3t, auf ihren Unternehmerkhwerzichten.

Der funfte Abschnitt ist sehr kurz:

“And then the first customer went bankrupt. | wasdus!!! | thought — How could he? We have
worked for our money! And why does he not havea$gect to contact us”?
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Ein Bankrott tritt ein, der Kunde kann seine Zalgswerpflichtungen nicht mehr erfillen. Die
Vortragende ist emport, sie versteht dieses Ergigmnachst auf der zwischenmenschlichen Ebene in
dem Sinne, wie der Kunde ihr das habe antun kéaondrdann erst folgt die geschéaftliche Ebene, die
die erbrachten Leistungen ins Feld fiihrt, die nhneoBezahlung bleiben und ein weiterer Gedanke
streift die verunglickten Kommunikationsformen, dmwvohl auf der intersubjektiven wie auch auf
der geschétftlichen einem Informationsboykott &hneln

Ein definitiver Forderungsausfall ist besonders £in junges Unternehmen, das noch keine
Gelegenheit hatte, entsprechende Ruckstellungdailden und sich ohnehin in turbulenten Zeiten zu
behaupten hat, eine ernste Bedrohung. Aber et aine intellektuelle Bedrohung mit der klar
wird, alle Wege zu einer wie auch immer gestaltefamlung sind verschlossen. Ein fur triftig
gehaltenes geschéftliches Arrangement erweistadtchesistent gegen jeden guten Willen, doch noch
zu einer einvernehmlichen Losung zu kommen. Estwii& ein nicht reversibler Schicksalsschlag mit
dem von nun an zu leben ist.

Das steht in deutlichem Kontrast zu der offentligfiuRerten Wertschatzung des Unternehmens, das
nun erkennen muf3, daf} ,good will und 6konomisclealRat unter Umstanden zwei grundsatzlich
geschiedene Sphéren sind. Die allem Handel, allesclgiftichen Beziehungen unterliegende
Formbestimmung des ,give and take’, die im gunstigall in der viel besprochenen ,win-win-
Situation’ kulminiert, kann aus kontingenten Grimdail3er Kraft gesetzt werden. Diese Kontingenz
des Geschéftslebens hat ihren Ursprung in der Kexitgt menschlichen Verhaltens (katastrophale
Naturereignisse lassen wir aulRer hier auler Bejraghs sich bis dato jeder Prognostik entzieht.
Diese Leerstelle wird gemeinhin mit ,Risikoabwagungd ,Risikokontrolle’ bezeichnet, soll heil3en,
.worst case-Szenarien’ gehdren zum unternehmenmséfandeln. Und selbst ,worst case-Szenarien’
koénnen ihren prognostischen Gehalt angesichts esitigdem Menschenverstand nicht antizipierbaren
Entwicklungen verlieren, das darf als allgemeinetdbugung gelten.

Der 11. September 2010 ist ein solches Datum.

An einem solchen Datum kann ein Unternehmen scheitein anderes wird mdglicherweise
gewinnen.

Der Unternehmer bleibt solchen Risiken selbst bstdr Vorsorge ausgesetzt.

Der Unternehmer als professioneller Strukturtypes Marktbeobachtung, der Produktdefinition, der
Arbeitsorganisation, der Qualitatskontrolle, dem@mmaximierung und schlie3lich der Reinvestition
tragt nolens volens Verantwortung Uber die eigeresdh hinaus. Sein Scheitern bedeutet den
individuellen sozialen Tod - von den Folgen fir ngeiGlaubiger, Vertragspartner, Arbeiter,
Angestellten und seine Familie nicht zu sprechen.

Diese basale Erfahrung des 19. Jahrhunderts, tvgh €homas Manns ,Buddenbrooks*, tritt seit der
2. Halfte des 20. Jahrhunderts immer mehr in denteyrund, da Expertisierung und Szientifizierung
unternehmerischen Handelns in Gestalt des aulkictaidngestellten ,Managers’, der allenfalls fur
das Betriebsergebnis verantwortlich ist, an Gewipdvinnen. Auch ein Manager kann beruflich
scheitern - ein Unternehmer mit Herz und Seele imghdebensgeschichtlich, wenn es ihm nicht
gelingen kann, die gemachten Fehler zu heilen.

Die vortragende Unternehmerin mufd das Scheitemsahrer Geschaftspartner erleben und sie wird
von diesem Scheitern ins Mark getroffen. Fortart gshum das Uberleben des jungen Unternehmens
und auch um das Uberleben der jungen Unternehmerin.

Der nicht erwartbare Fall ist eingetreten.

Im 6. Abschnitt notiert die Unternehmerin die Insyizen des zweiten und dritten Vertragspartners,
deren Zahlungsausfélle in keiner Weise mehr konmipgnaerden kénnen. Extensives personliches
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Engagement bis zur physischen Erschopfung (beskanht als Selbstausbeutung von Selbstandigen)
kann daran nichts andern. Als Unternehmerin isinsie gescheitert und statt der zukunftstrachtigen
Fortschreibung von 1.200 % Unternehmensgewinn,eerosich ganz andere Begriffe das Bewul3tsein
der Unternehmerin:

“The words insolvency, debtor and creditor creptotigh my mind. | hoped that if solvent meant you
dissolve, insolvent would mean that you don't..”

Nun ist diese Formulierung ex post selbstredendhtniedrtlich zu verstehen, sondern tragt dem
apokalyptischen Witz Rechnung, wie schnell dastBiah wenden kann. Waren vorgeblich Schuldner
und Kreditgeber niemals Gegenstand alltaglicheroR@sments des Geschéftsbetriebes, treten nun
sarkastische Uberlegungen zum Begriff ,Insolvend’den Plan.

Dieser Sarkasmus hat ein doppeltes Gesicht:

Im Angesicht des Scheiterns reproduziert er diefriidmig, man selbst kénne nicht gemeint sein, das
Fatum kénne an einem vorlbergehen (also das Uldéen@émmerische Schicksal), die Auflosung der
Person werde nicht stattfinden. Andererseits wirchader Beflirchtung Raum gegeben, es kénne doch
wirklich um die Auflédsung der eigenen Person gehen.

Nun haben wir festzuhalten, daR? solche gewitztesh gefiihlvollen Uberlegungen kaum noch von

Belang waren, wenn wir zwischen Person und Unteneehunterscheiden mifdten. In dem hier
vorgestellten Fall geht es sachhaltig um ein Uatienmen, das unter schwierigen Bedingungen nicht
am Markt redssieren konnte (also das Uble Schidisals Unternehmens), und erst in zweiter Linie
um eine Unternehmerin. Nur, drohen hier beide &shie in eins zu fallen. Und tatséchlich:

“Finally when the Iraq war started and a potentiavestor decided against investing it was cleat tha
registering insolvency was the only possibility.dAas | had a private company this meant
simultaneous private bankruptcy too.”

Eine weitere, unerwartbare politische Entwicklungify in die Bildungsgeschichte des jungen

Unternehmens ein. Das Unternehmen ist 6konomischnieht mehr zu retten. Die darausfolgende
Privatinsolvenz trifft die Unternehmerin formal alsdividuum, das 6konomische Schicksal des
Unternehmens als soziale Entitéat, auch in der Bdlbag durch den Insolvenzverwalter, wird nun

hinter diesen juristischen Sachverhalt zuricktretedenn selbstredend gehorcht eine

Unternehmensinsolvenz anderen Regeln als einetifgebvenz. Aus dem Gang der Geschehnisse
mussen wir nun mit einer gespaltenen Aufmerksamieit der Ebene der zu betrachtenden
Abwicklungsmodi rechnen und dariber hinaus ist eitvea, dal3 die private Insolvenz als das am
eigenen Leibe erfahrene Schicksal, sukzessiveiatlErnehmerischen Deutungen tberlagen wird.

Im 7. Abschnitt schildert die Autorin ihren ratseckden Weg zu einem Anwalt in dem Gefihl, die
exzellente Unternehmerin, die mit den GrofRen didslt zusammenarbeitete, wiirde mit der
Beendigung des Unternehmens, ,bury one of my ailtr

Dies ist eine recht landlaufige und sentimentalenfatierung, wann immer Menschen sich von lieb
gewonnenen Umstanden trennen mussen; in diesenexqgatloch meldet sich das tiefe Engagement
mit dem das Unternehmen betrieben wurde, volligdur: das Unternehmen als tragende Saule auch
der privaten Existenz wird sich absehbar in Luftiéen und damit ein wesentlich von der Autorin
getragener individuierter Lebensbereich mit alleralksen, Erwartungen, Entscheidungen und weit in
das Privatleben hineinreichenden Dispositionenchevanden sein.

Der beratende Anwalt macht sie mit den unmittelbafensequenzen der Privatinsolvenz bekannt:
Sie wird nicht nur das Unternehmen verlieren, samdauch ihre Wohnung, ihr Auto, ihr
Mobiltelephon, ihre Renten- und Lebensversicherumngl alle Ersparnisse. Das ist jenseits des
Unternehmens auch das Ende der ©6konomischen Sadhstmung, mithin eine massive
Beschrénkung der personalen Autonomie.
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“And | waited for the hangman to come who was teceke the punishment for being a failure as an
entrepreneur, the court-appointed administrator.”

An diesem deprimierenden Resimee fallt das Womighument” auf, das eine Autosuggestion nahe
legt, die das Scheitern als Unternehmerin krimgnalen wirde. Dem ist nun freilich nicht so. Die
Unternehmerin wird Objekt des Zivilrechts und niclgs Strafrechts, das Auftreten eines Henkers
steht nicht zu befiirchten. In einem metaphorisctierstandnis jedoch kénnen solch schreckliche
Ereignisse durchaus als etwa religios gestiftetieGSstrafe verstanden werden.

Nur schert sich der graue Insolvenzalltag nichtdiensubjektiven Befindlichkeiten eines Insolventen,
auch Phantasien tber Henker und letale Strafmal®ralemeichen ihn nicht — ihm geht es um die
Uberschuldung und die Forderungen der Glaubigesh gener Glaubiger, die sich ihrerseits wegen
der ausbleibenden Zahlungen von einem Gottesgetibffen fihlen dirfen.

Forderungen steht die Zahlungsunfahigkeit gegeniUBerist dieser schlichte Sachverhalt, den die
Gesellschaft der Justiz aufgegeben hat zu regelm jeder archaischen Form der
Forderungsdurchsetzung und auch Bestrafung denrmBmdeentziehen. Insolvenz als Desaster hat
zwei betroffene Seiten, wie die Autorin schon inABschnitt richtig feststellte. ,Punishment” isteab
gleichwonhl die innerpsychische Reprasentanz, dievdafahren bei der Autorin hinterla3t. Da es sich
aber nicht um eine Kriminalstrafe handelt — wie Wewul3t ist — kann es sich nur um das
MiRverhaltnis zwischen unternehmerischen Fehlerd parsonlich empfundenen Folgen handeln.
Neben den gravierenden 6konomischen Folgen, did_dbansstandard betreffen, sind es besonders
die, die den Unternehmer, also den Prototyp ewitx activa’, zur Untétigkeit verdammen.

Im 8. Abschnitt wird geschildert, welche Maflnahnaem vom Gericht bestellte Insolvenzverwalter
einleitete, um sich den notwendigen Uberblick tlas AusmaR des Schadens und die
moglicherweise noch an die Glaubiger zu verteilandétel zu verschaffen, und dann die Firma und
die Konten zu schlieRen. Uber 2 Monate leistete/digragende dabei tatige Mithilfe. Einer Hilfegdi
der Insolvenzverwalter zu schatzen gewuf3t haberd, wdenn wie wir aus vorangegangenen
Untersuchungen wissénhaben die Insolvenzverwalter haufig ihre liebet,Ndie ungeordneten
Papierberge ihrer ,Kundschaft' zu systematisier&v. wie die Vortragende den Aufbau des
Unternehmens mit glicklicher Hand betrieben haitar;, sie nun an seiner geregelten Beendigung
beteiligt. Die Angestellten konnten und muften déteg zum Arbeitsamt antreten, fur die
Unternehmerin selbst blieben keine Mittel tbrigf denen sie ihr Leben hatte fristen kdnnen. Keine
Schwarzgeldkonten, keine an Verwandte oder Freubddragene Gewinnanteile — tabula rasa.

Damit ist, literarisch gesprochen, der erste AkesiUnternehmensdramas zum Ende gekommen.
Nach dieser biographischen Zasur beginnt ein zweMiet, der unsere Protagonistin in vollig
verénderte soziale Zusammenhange stellt:

1. Die 6 jahrige ,Wohlverhaltensphase’ beginnt, diedes Protagonistin verbietet, kreditierte
Geschafte zu tatigen, oder unangemeldete Einnalamereielen.

2. Eventuelle Einnahmen, die den Selbstbehalt Ubgesiei missen zum Schuldendienst
eingesetzt werden.

3. Die Frage der Subsistenzmittel schlechthin muRR&geklerden.

4. Wie aber Uberhaupt Einnahmen erzielen, wenn deeifsinarkt keinen Bedarf flr eine Uber
40 jahrige Mutter von 2 kleinen Kindern hat, dieeidies einex-entrepreneur ist, der
selbstéandig zu arbeiten gewohnt ist?

2 Roethe, T.: Private Verschuldung. Pilotstudiedigr Schufa. 2006. MS
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5. Eine erneute gewerbliche Selbstandigkeit aus demchtbli heraus ist schon
gedankenexperimentell ohne jede Chance.

In dieser mi3lichen Situation greifen zunachst Rdmghaften, die helfend zur Seite stehen und
schlieRlich das soziale Netz, das der Wohlfahisstufspannt, dessen birokratische Hirden
allerdings genommen werden missen. Es herrsclabkriNot!

»As a single mother of two children | needed a $olu | went to the unemployment office, asked
where insolvent people should go and was told afriformation desk “I don't want to have anything
to do with someone like you!” The unemploymentefivas not responsible for me and told me to go
to social security. The social security office toid that as | was the owner of an apartment, thengw
not responsible for me — even though this coulg del sold by the insolvency administrator. | was
four months without health insurance and in fadhaiit any money at all.”

Diese Textpassage enthillt in ihrem Zorn und irerihsubjektiv gefuhlten Entwirdigung durch
Abweisung zweierlei:

Eine Uberaus selbstandige und tatkraftige Frau, Amerkennungen ihres bisherigen Wirkens
Uberhauft, lebt im absoluten Bankrott und suchhngioer Losung, um sich selbst und die Kinder am
Leben zu erhalten. Sie sucht die notwendige Hilbeim Staat und seinen Behotrden. Sie reiht sich
damit ein in die Riege bedurftiger und arbeitsld3ersonen. Auch wenn wir das Zitat “I don’t want to
have anything to do with someone like you!” cumngraalis nehmen, mul} sie erfahren, daf3 sie nicht
der gewinschte Fall einer Arbeitslosen ist. Dasefissamt, nach der Titelreform die Agentur fur
Arbeit, verschmaht den Umgang mit gescheiterterettiehmern, weil es in erster Linie zustandig fur
Personen ist, die aus was fur Griinden auch imnoerdam Arbeitsmarkt herausgefallen sind. Und
auch das Sozialamt, das fir jedwede Bedurftigkeathndem SGB zustandig ist, findet Griinde, das
Hilfeersuchen zunachst abzulehnen.

Eine Unternehmerin, die in ihrer Karriere gewohradrwalle Kontakte mit Behdrden im Sinne der
Durchsetzung des Unternehmensziels nach Maégliclskekonfliktfrei wie mdglich zu gestalten, um

nur arbeiten zu kénnen, ist nun gezwungen, ihrdiBegkeit nachzuweisen. Allerdings fallt auf — die

,Zustandigkeit’ (responsibilty) von Behdrden fir rihSchicksal wird von der gescheiterten
Unternehmerin durchaus wie eine Naturkonstante rsiellf, selbst wenn die Behoérden das
routinemafig und formal in aller Prozeduralitatt @mmal abweisen. Die bittere Klage, sie sei 4
Monate ohne Krankenversicherung und ohne liquidgéeMjewesen, richtet sich demonstrativ an ihr
Vortragspublikum und erheischt somit moralischeristung und Unterstitzung.

Worauf kénnte sich ein solcher Appell richten? Swlxend darauf, dal ein jeder, auch ein
Unternehmer, im Falle seines Scheiterns, heutzudageverbriefte Recht hat, staatlicherseits, also a
dem Steuerhaushalt mit dem Existenzminimum auchtzeitig versorgt zu werden. Das ist die
Zusicherung des Sozialstaats, der im selben Atenshey auch alle statusbezogenen Privilegien
einebnet. Ein jeder, auch der gescheiterte Untemaethat sich in Abhangigkeit einzufliigen und
burokratisch verwalten zu lassen, bevor die Subrstshittel flieBen kdnnen. Aber diese Klage umfasst
auch noch einen anderen Aspekt, ndmlich den, daf¥iefi empfundene Pflicht, den Nutzen der
Glaubiger zu mehren, schlichtweg nicht vorgeselserund deshalb auch entgeltlich und steuerlich
nicht zu Buche schlagt.

Diese Klage enthlllt damit aber auch eine vdlligdere Nuance, die (ber burokratische
Mihelligkeiten weit hinausweist:

Kommen wir noch einmal auf die klassische Figur degernehmers zu sprechen, der Markte
erschliel3t, der fur Arbeitsplatze sorgt, der in derantwortung fir seine Beschaftigten steht, der
die lokalen, regionalen, nationalen und internatien Geschéaftsbeziehungen ékonomisch und
sozial zu pragen versteht, und dessen Scheitegerseiriale und 6konomische Katastrophe fir alle
Beteiligten, Lieferanten, Gewerke, AngestelltenAuhkiger bedeutet, dann kommen wir also
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zurlck auf den soziologischen Strukturtypus einesrschrockenen Entwicklers von profit- und
leistungsorientierten sozialen Beziehungen, dieiiver ,win-win’ Situation beiden Seiten der
Geschiftsbeziehungen Erfolg versprechen und diddtéolisressourcen der Gesellschaft mehren.

Es ist der Unternehmer, der mit seinem Geschickaanmdem Gespur fir notwendige Aufgaben-
und Problemldsungen die Grundlage fur alle Stedkoaumen in einer Gesellschaft bereitstellt.
Dieser Leistung stehen gegenuber die Risiken desirigenten Scheiterns, die sowohl durch
Unternehmerstrategien, gespeist aus Erfahrung umditiven Urteilen, wie auch aus
wirtschaftlichen Marktbeobachtungen, minimiert  wed  sollen. Wegen der
gesellschaftspolitischen Folgen eines Scheiterhsalber auch der Staat ein eminentes Interesse
daran, die Risiken einzuhegen und konditioniert daternehmerhandeln in vielfaltigen Formen
und auf immer neue Weise, die dem Sicherheitsbedinier Gesellschaft entsprechen sollen. Wir
haben es also mit einer dynamisch-dialektisch immeieder neu auszutarierenden
handlungspraktischen Balance zwischen Risiko undn€é zu tun. Die Risikobereitschaft darf
nicht erstickt werden, wenn Markte effizient undgperierend funktionieren sollen und im selben
Atemzug muissen Katastrophen dringend vermiedenemerd

Im vorliegenden Fall erkennen wir, dal alle Kalkidesagten. Die gescheiterte Unternehmerin findet
sich in der Rolle des Sozialhilfeempfangers wiedegine Rolle, die sie zu akzeptieren hat. Das
bedeutet eine schicksalhafte Verkehrung der Argtiglie Unternehmerin, die ihre Intelligenz und
ihren Erfindungsreichtum daran setzte, personlidiolg zu haben und der Gesellschaft Ressourcen
bereitzustellen, wird zu deren Kostganger. Die @lifie Verquickung von gefiihlter Not angesichts
der peinlichen administrativen Prozeduren der Aratedt der realen Not bei aller Unternenhmenslust
und vorwartstreibenden Aktionspotentialen, in deest@ltungsmoglichkeiten zum Attentismus
verurteilt zu sein, gibt den Blick frei, auf einrgdezu rational rebellisches Deutungsmuster:

“It seemed completely counteractive to me thatdtigmatization of bankruptcy should keep me from
working in the interest of the creditors, if thegre to see money in my six years of insolvencyirand
the interest of the state itself, that would reeetaxes if | worked, but have to pay for me and my
family if I did not.”

Die frisch gekirte Sozialhilfeempfangerin, die naithhem Debakel nun eben auf Kosten des
Steuerzahlers mit ihren Kindern tberleben kannt &ibh durch ihren Bankrott stigmatisiert. Wie das
mag man sich fragen? Wurden Regeln verletzt? Wurdemechte vorenthalten? Nein, sicherlich
nicht.

Ihr Vorwurf zielt viel tiefer, die Stigmatisierungiegt in der Anwendung des Verfahrens der
Privatinsolvenz auf ihren Fall.

Aus unseren Untersuchungen zur Privatinsol¥&ennen wir sowohl die Erleichterung wie auch
die Empérung von Konsumenten, die sich durch amieda Handykonsum (besonders
jugendliche Erwachsene) und exzessive Ratengescimittie Uberschuldung manévriert haben.
Erleichterung deshalb, weil das Wissen mit denwpligin Inkassomalinahmen wuchs, solche
Schuldenberge niemals tilgen zu koénnen. Empoérung dem Gefiihl heraus, dem als
Menschenrecht empfundenen Konsumismus werde ghnzlioverstandlich ein Riegel

vorgeschoben. Wie auch immer, der Gesetzgebeesdilr richtig, dieser Klientel eine jahrelange
Besinnungsphase zu verordnen und gibt den liefertdlgernehmen auf, bei der Vergabe von
Krediten an Konsumenten sorgsamer vorzugehen, dienRorderungen nicht uneinbringbar sein
sollen. Im Hintergrund des Gesetzes steht also mals schlulRendlichen Regulierung des

3 Roethe, T.: Verbraucherverschuldung junger Menseh&esellschaftliche Ursachen, insbesondere dieledg eines

gesellschaftlichen Wertewandels. Fur die Bundeshrigtd andwirtschaft und Erndhrung. 2006. MS
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Schadens auch ein finanzpadagogisches Ansinneandaside Seiten — Konsument und Lieferant
gerichtet ist. Der Verfiihrung zu nicht bezahlbatéomsum soll Einhalt geboten werden, wie auch
Verbraucher zu lernen haben, sich nicht allesdrigti kbnnen.

Diese normativen Gestaltungsziige des Gesetzes hlarfeim Fall unserer gescheiterten

Unternehmerin aber den Adressaten. Nicht Uberbdetekonsumtives Verhalten hat sie scheitern
lassen, sondern in erster Linie geopolitische Veiuwmgen, zu denen sich (erst aus nachtraglicher
Betrachtung) auch unternehmerische Fehler gesellis eben fir solche zeitgeschichtlichen

Eventualititen keine Vorsorge trafen. In den ,Augeates Privatinsolvenzrechtes mégen das
finalisierende Fehler sein, angesichts der Zukoffgaheit allerdings, mit der das Gattungsweseln sic

plagen muf3, handelt es sich um schlichte leidueifahrungen.

Das Gesetz, das hier auf eine gescheiterte Untegréth angewendet wird, verhindert gerade das, was
die nun zur Sozialhilfeempfangerin deklarierte atsdringlichstes Ziel erreichen will: namlich die
Bedienung ihrer Schulden gegeniber ihren Glaubjgern

»--.should keep me from working in the interesthef creditors, if they were to see money in my six
years of insolvency...".

Antezipierte ich weiter oben, es sei ,erwartbanf} diie private Insolvenz als das am eigenen Leibe
erfahrene Schicksal, sukzessive alle unternehnmems®©eutungen tberlagen wird“, werden wir nun
eines Besseren belehrt: Die damnatorische WuchVddgahrens hat die Protagonistin nur kurzzeitig
erschittern kénnen, wenngleich sie diesem veroedn&chicksal nicht entgehen kann und ihre
Wunden leckt - sie kommt zurlick auf die unternelisoben Wurzeln ihres Handelns, jenseits aller
privaten Tristesse. Nicht also die Aussicht, ihf@lubigern die ausstehenden Betrage legitimiert
schuldig bleiben zu kdnnen zu kdnnen, befligeltsadern im Gegenteil empfindet sie im Sinne des
von Max Weber beschriebenen rationalen WirtschaftdbIns ihre Verpflichtung zum Ausgleich als
bindend und hadert deswegen mit dem Gesetz untirdauferlegten Untatigkeit.

Nota bene, es handelt sich um rationale, nicht wralische Erwagungen. Die moralisch normativen
Uberlegungen stellt das Gesetz an, das erziehéndas langfristigen Konsens mit entsprechenden
Abschreibungen erzielen will. Die Sozialhilfeempdénn beruft sich als nicht zum Ersticken zu

bringende Unternehmerin auf die Fahrnisse des ulafsshandelns, also alle unerwartbaren
Eventualitdten und die tatkraftigen Gegenstrategsehaden zu begrenzen und zu heilen.

Nun durfen wir getrost annehmen, Unternehmer wissenden Risiken im Verkehr mit ihren
Geschéftspartnern, alltagspraktisch professionghiutieren sie das, lassen die Ergebnisse solcher
Rasonnements in ihren Vertragen Form und Buchstgbemnnen, sichern sich wechselseitig ab
und was der rechtlichen Vorkehrungen mehr sein tgnrMal gelingt das gut, mal schlechter.
Wenn wir uns an den weiter oben thematisierten &a#l ersten ausfallenden Schuldners der
Unternehmerin zurlickerinnern, dann hatte sie ihcharertraut und wurde enttduscht, wie sie
ihrerseits nun ihre Glaubiger enttduschen muftesr Atvenn wir von dem enormen Risiko
unternehmerischen Handelns sprechen, dann sprathanch von dem kontraktuellen Risiko der
Partner untereinander. Nehmen wir den Unternehdssltypisch, dann weil3 er, dal} so manches
schief gehen kaffnund er wird Vorsorge treffen. Liegt dann der Géaaso fern, daR alle
Unternehmer sich im laufenden Geschéft untereinamgggen den kurzzeitigen Ausfall von
Zahlungen wappnen und Rickstellungen bilden irekidllem Verstandnis?

Sollte es genau nicht deswegen unserer Protagomigiglich sein, sich der Unternehmerschatft als
hochspezialisierter professioneller gesellschdigicGruppe mit Scheitern und Erfolg zugehdrig zu
fuhlen, und alles Mdgliche zu tun, ihre situativehiingsfahigkeit wieder herzustellen?

4 Bei dieser Modelliiberlegung schlief3e ich jede Feom Tauschung oder Kriminalitat aus.
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Mit anderen Worten, zu ihrem Kalkil gehort die oatile Gewil3heit, ihren
Geschéftspartnern/Glaubigern nichts schuldig bteibeu dirfen. Es ist diese strukturelle
professionelle Solidaritat’, die das Insolvenzverém aufsprengt, eben dieses Faktum stigmatisiert
sie, da es die, in weitem Male selbstregulativeak&iemeinschaft der Unternehmer autoritar
suspendiert. Sie wird gezwungen, sich von ihrenpfiehtungen zu verabschieden, was ihr
unertraglich ist.

Implizit unterliegt dieser Vorstellung das Bild ein,Schicksalsgemeinschaft’ der Unternehmer, die,
durch Leid gelautert, langst wissen, dal’ es nitimér boser Wille ist, wenn der Geschéftspartner
seine Verbindlichkeiten nicht termingerecht oder gaht mehr bedienen kann und genau deswegen
werden Rickstellungen in Unternehmen gebildet. Yooestellung sich rational gegen unerwartete
Ausfalle zu wappnen, ist eine lange Erfahrung, dieh beispielsweise im Geschéaft der
Versicherungen und Rickversicherungen widerspieg&lti3ergerichtliche Schlichtungsverfahren
sichern den Interessenausgleich bei fortlaufendesckgftsbeziehungen — und fur die gescheiterte
Unternehmerin sollen alle solche Vorkehrungen k€lhance auf Geltung haben? Die Privatinsolvenz
schreibt das so vor.

Hinter der Empd6rung tber diesen Umstand &3t siahegativo ein anderes Szenario erschliel3en, das
der gesamten Unternehmerschaft den Gedanken nghstdche Konkurs- und Zahlungskonflikte
korporativ zu I6sen, ohne den Staat und die Geficlrkeit damit zu behelligen und tatkraftigen
Unternehmern die Mdoglichkeit zu geben, ihre Praekaich situativem Scheitern modifiziert, kliiger
und dennoch energisch weiter zu betreiben. Dasim#grend klingen angesichts der kodifizierten
Verfahrensweisen, gleichwohl ist ein solcher Geedasalis der bitteren Erfahrung der Verstol3ung aus
den Reihen der Tatigen sehr plausibel, zumal dr sicht in erster Linie mit dem eigenen Wohl
beschaftigt, sondern dem Strukturtypus des Unteneefiandelns Rechenschaft tragt. Die elementare
Differenz zwischen Unternehmerhandeln und sozitlither Versorgung macht der nachste Halbsatz
klar:

“and in the interest of the state itself, that wabuéceive taxes if | worked, but have to pay forame
my family if | did not.”

Der Staat also, der sich berufen fuhlt, das weigaieicksal der falliblen Unternehmerin nach seiner
Maf3gabe zu regeln, spielt sich zu einem ,Obersehigtter’ in einem Handlungsfeld auf, von dem er
definitorisch nichts versteht und auch nichts wdreh muf3. Er verzichtet auf die geradezu
uberbordende produktive Energie einer Burgerin, néhrt sich von den vorab geleisteten
Steuerzahlungen, nein, mehr noch, der versorgeiade &hlt gerne fir die Talente, die er brachlegt.

In a nutshell finden wir hier die Paradoxie des i8lsimates, der seine ¢konomisch gescheiterten
Blrger zum Attentismus verfihrt, oder aber auchveufiihren will.

In der Protagonistin begegnet er einer Verfechtparsonaler Autonomie, die sich den gesetzlichen
Zwangen fugt, deshalb aber nicht die Reflektionriime Schicksal und dessen Einbindung in
irrationale Verkehrsweisen stillstellt, sondern@agenteil der Verfihrung zur LaAhmung widerspricht.

Das ist das eine.

Die andere Seite dieser Rationalitat erkennt aash\Wkersagen der Unternehmerschaft insgesamt, der
es nicht gelungen ist, Verfahrensweisen zu entwnckdie Unternehmerkollegen in schwierigen
Zeiten auffangen konntén.

> Ich gebe hier nur eine Konsequenz aus der faditypunangemessenen Anwendung der Regelungen idatifyolvenz

wieder. Der Unternehmer als Typus erfreut sich a&fitrzehnten nicht allzugroRer Beliebtheit in Denltstd, wie die
polls immer wieder zeigen. Nennen wir das eine lmieche GroRwetterlage. Ein korporatistisches Ageament, das
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Diese Implikate des ,rational rebellischen’ Deutsimgisters sind von immenser intellektueller und
deklamatorischer Heftigkeit und wollen in all ihrpersonal-strukturellen Plausibilitat theoretische
Giiltigkeit beanspruchen, sie sind dennoch bisherdém Vortrag, der unseren Uberlegungen
zugrundeliegt — Spielmarken, die gedankenexperiefiditter ,Back to Start’ entscheiden.

Im 9. Abschnitt, der nur drei Zeilen umfasst, h&gt

“l asked permission from my insolvency administratd could contact my creditors myself and he
agreed. | was relieved as all that | had left wasmonour, respect and my reliability. And if | weéoe
use these contacts professionally later, thenwlais imperative.”

Mit diesen zwei Satzen verlafdt die Autorin die isabe und manchesmal mit sarkastischem Humor
begleitete Deskription ihres Leidenswegs.

Sie nimmt, anders als der uns bereits bekannteormestSchuldner aus dem 5. Abschnitt, der
kommunikativ ein Drickeberger war und unsere Autdns blanke Entsetzen trieb, ihr eigenes
Scheitern als Unternehmerin als personale Veratitwgy so als ob das Privatinsolvenzverfahren, das
sie Uber die Jahre entlasten wirde, angesichtsndemehmerischen Wirklichkeit, eine Farce wére.

Das Verfahren ist das eine, die dahinter verbordéngrnehmerperson ist das andere. Wenn von
honour, respefttund reliability die Rede ist, dann erweist sichaitter ,Altmodischkeit’ nun der
praktische Wille, fiir Entscheidungen und auch Fabltsheidungen einzustehen.

Der weiter oben als problematisch skizzierte Ansprwauf ,succsessful®, ohne 6konomischen
Hintergrund, erfillt sich in der Erklarung und irerd Verstandnis des Textes, als die gewitzte
Erkenntnis, die Krise, das Scheitern als handluradgische Resultante unternehmerischen Wirkens
zu begreifen.

Und bei diesem Anspruch auf kommunikative Erklargegentuber ihren Glaubigern und den daraus
folgende Diskussionen enthillt sich nun ein Praggnmats, den das deutsche Privatinsolvenzrecht
nicht kennt und nicht zulassen will.

Der Staat und seine Jurisprudenz verzichten autitizelfallbetrachtung, sie ergeben sich der Sghuld
nicht zu begreifen, wie sehr sie in das Leben daggn eingreifen, die nichts weniger wollen, als
jemandem etwas schuldig zu bleiben.

Die Protagonistin wendet sich aus eigenem Impulsitma Glaubiger und nimmt all die ihr
verordneten Beschrénkungen auf sich, weist abeh alle ,Erleichterungen’, die darin bestehen
konnten, sich mittelfristig entschuldet zu fihlemeit von sich, sie sucht den Kontakt mit ihren
Glaubigern und gibt zu erkennen, daR sie ihre Wesa nicht als die Auflésung ihrer
Unternehmeridentitat zu betrachten geneigt istBinmenverhaltnis ihres Unternehmertums bleiben
ihre Glaubiger ihre direkten Partner zu denen diezihung auch durch die eingetretene
Privatinsolvenz nicht gekindigt wird, selbst weria thsolvenz einen solchen Beziehungsabbruch
vorsieht. Wiederum zeigt sich, wie wenig sie sidhadem Verfahren anfreunden kann, wie sehr sie es
ihren eigenen Bestrebungen zuwiderlaufen sieht. rigigiert keineswegs die unternehmerischen
Fehler, die ihr in einer schwierigen Weltlage ulatgien sind, aber jenseits des Verfahrens sucht sie
nach Mdglichkeiten zu einer kollegialen Schuldentiegung mit ihren Glaubigern zu kommen, weil
sie selbst im Prozel3 des Verfahrens zu erkennent,ntil ihre vitalen Geschaftsbeziehungen nun
burokratisch entseelt werden.

(Contd.)
gescheiterte Unternehmer auffangen kénnte, so widee Gedankenhintergrund der Vortragenden impliginuiert,
ware politisch kaum durchsetzbar, aber deswegét fatsch.

6 Vgl. Berger, P.L., Berger, B., Kellner, H.: The Hdess Mind. Modernization and consciousness. Randoosé| 1973.

Exkurs uber den Begriff der Ehre und seinen Niedeyga
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Fall und Regel (als grundsatzliche Differenz jusiher Wahrnehmung) treten hier, wie schon weiter
oben dargelegt, vollends auseinander:

Der uns geschilderte Fall - der 6konomische Zusambmueh einer Unternehmerin, in einem
komplexen wirtschaftlichen Feld, wird einer gerégel Verfahrensweise subsumiert, die
sozialfiirsorgerisch fir eine Klientel gedacht iig sich alleine nicht zu helfen wiifldte und Entlagtu
auf Kosten der Glaubiger und des Steuerzahlershbege

Die Unternehmerin hingegen sucht den Kontakt miterih Glaubigern und stellt sich deren
Forderungen, ganz offensichtlich, um zu Ubereintdmfzu kommen, wie Unternehmer sie in
Krisensituationen immer finden missen.

Das halt zwar ihr personliches 6konomisches Schlakidt allen Schocks und psychischen Harten in
der Privatinsolvenz nicht auf, aber es laRt die b&elahrnehmung als agiler und
problemlésungsorientierter Unternehmertypus intakt.

Damit markiert sie eine imponierende Diskrepanzchtrhedonistische Irrationalitdt mit kostspieligen
Extravaganzen hat sie in den Ruin gefuhrt, sond8chicksalsschlage’ (um die kontingenten
Ereignisse der Zeitgeschichte so als Amorphe zefgshaben ihre unternehmerische ,protestantische
Ethik* an nicht absehbar vorsorgender Prognostileitern lassen. Von dieser Katastrophe bleibt die
unternehmerische Ethik aber als solche realitédsigianberihrt und der Wille unserer Protagonistin,
sie in den noch schwierigeren Fahrwassern der tenvénsolvenz durchzuhalten, zeugt von der
Stabilitéat dieses unternehmerischen Deutungsmystasssich auch durch die zu Wohlverhalten und
Attentismus verpflichtenden Regeln der Privatineak; nicht beschwichtigen laft.

Die Vortragende fordert und exerziert Tatigkeit rdgwortungstibernahme und Produktivitét, gerade
in der Krise, gerade im situativen Scheitern urifft tmit diesen gelebten Kategorien des alten
birgerlich (fir Anne Koark: der citoyen, nicht desurgeois ist gemeint) aufstrebenden Europas auf
ein deutsches Gesetz, das von dieser Ethik nichls weild und auch nichts wissen will.

Auch das unternehmerische Risikomanagement mufd aich Erwartbaren orientieren. Die
Weltangst“, um dieses wunderbare deutsche Wort hiebenutzen, fuhrt in nichts anderes als die
bange Handlungsstarre. Die Vortragende, wohl riafdllig eine Britin, konfrontiert ihre Zuhérer mit
der pragmatischen Weisheit, das Leben misse weitengy und professionelle und gar
professionalisierte Berufe hatten ihre Bewandtnis flas Wohlergehen von Gesellschaften
schlechthin. Dem sollte ein kluger Gesetzgeber Raaty tragen, diurfen wir als schmerzensreiches
Resultat, der Uberlegungen der Anne Koark vermuten.

Das ware dann richtig, wenn der Gesetzgeber demuslhges aufrechten Unternehmers in seiner
Funktionskraft zu schétzen wifRte. Tate er das, d@tte die Vortragende noch gewichtigere
Argumente als ihre eigene Erfahrung auf ihrer Seigenlich das Recht auf Einzelfallbetrachtung —
und das ist nun das Stigma der Privatinsolvenzoegeselbst, sich dieser basalen Notwendigkeit zu
entziehen.

In den folgenden Abschnitten (10 bis 13) berickliet Vortragende Uber ihre Bemiihungen, sich aus
der ihr verordneten Starre zu befreien, ihren @gefall zum Exemplarischen zu machen, ihn
offentlich zu machen, die Offentlichkeit zu suchen,informieren, zu publizieren, politisch initiati

zu werden - aus der Beschrankung heraus - demieall auf sich beruhen zu lassen und wohl auch
eine Lobby zu formieren, fUr gescheiterte Unternetrdie ihr Schicksal in der Abwicklung in der
Privatinsolvenz teilen.

Da klingt aus der Vergangenheit ein altes Motivaliérdas in London 1848 gesprochen wurde:
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, ... vereinigt euch, ... ihr habt nicht mehr zu verdie, als euere Kettef'.

Und so wie Marx als Analytiker die Produktivkrafesl Proletariats aus der Logik des damaligen
gesellschaftlichen Zusammenhangs zur Geltung lmingef3te, um die Herrschaft einer ignoranten
Bourgeoisie kritisieren und ins Wanken zu bringemnimmt die Vortragende den Kampf gegen die
Ignoranz gesetzlicher Bestimmungen auf, die sigegealie Organisation von Produktivitat stemmen.

Im Abschnitt 12 heif3t es:

“Of course people have to pay for their mistakegt ib the penalties are too high, we pay for our
prejudice by the creditors losing out, as no delwt@n work, by the state losing out on new taxes and
instead paying for the social cases, we have thested, as a debtor who is prevented from working,
earns nothing for years and this benefits no one.”

Das ist wohl wahr, vor dem Auge des Hegelschen tyéedtes” ziehen die Fehler des Einzelnen
immer unliebsame Konsequenzen nach sich, sie ,rédieh gewissermalien aus sich selbst heraus.

Darf deswegen schon von ,penalties” gesprochenevérd

Nein, wohl nicht, auch das Privatinsolvenzrechtl wilcht bestrafen, im Gegenteil es will den
Rechtsfrieden zwischen Glaubigern und Schuldnenmeictren, auch um den Preis, dal} der
Einzelunternehmer als gesellschaftlicher Strukpusy der sprichwdrtliche ,ehrliche Hamburger
Kaufmann“ - per Dekret in der Kohorte der Privativenten hineingeraten - seinen sich selbst
auferlegten Verpflichtungen nicht mehr nachkommanrk

In dieser Gleichgiltigkeit und der ungehemmten Ildivgy an die als starre formale
.Gerechtigkeit* gemeinten Rechtsformigkeit, aul3gdh eine Gesellschaft, die technokratisch mit
einem Federstrich, die in der Logik unternehmegschandelns geborene Dispositionen streicht —
und nota bene — die eigene immense VerschuldudigiHohe treibt.

Ich breche an dieser Stelle die Analyse pragmatdgida sich widerstreitende Argumentationen im
Text des Vortrags nicht mehr sistieren lassen.

Wie ein Nachtrag zu verstehen:

Im 11. Abschnitt spricht die Autorin Uber vielerlgu3erhalb des Rechts stehende, aber gleichwohl
begleitende Schwierigkeiten, nach der Wohlverhaltbase 6konomische Grundlagen fiur ein
Weiterleben einzurichten, wie etwa ein Bankkontwerichten.

Quasi nebenbei erfahrt sie dabei von Aktivpostem,184.000 Euro umfal3ten. Ungefahr, so sagt sie,
seien davon 20.000 Euro fur die Schuldentilgungveedt worden — mehr ist ihr nicht mitgeteilt
worden.

Ich nahm mir gegen Ende meiner Ausarbeitung diéhEte Frau Koark auf dieses eigentimliche
Datum anzusprechen und sie erklarte mir, die Imesaverwaltung alleine habe 60.000 Euro
verschlungen.

Ich stellte zu Beginn meiner Uberlegungen die Veéutmg an, der eine Unternehmer werde an
kontingenten Ereignissen, wie dem 11. Septembeeitech, einer anderer werde moglicherweise
gewinnen.

Ergo: dieses Verfahren ist nicht nur fur die Gl@ai ein sehr teueres Verfahren.

Frei zitiert nach Marx, K. Das kommunistische Mest, London, 1848.
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The German Consumer Bankruptcy Process — (Not) A Raonal Solution for All Filers
for Bankruptcy

Dr. Gotz Lechner

Introduction

Since January 1, 1999, consumers in the Federallflepof Germany have been able to declare
bankruptcy. After a debate lasting almost 30 ydagslators finally took into account that in moale
societies, not only businesses but also individoiaigraphies can fail. The social problem of
insolvency is gaining attention, and not only besgaaf the statistical fact that several million @an
households can be considered as being insolvemiseThouseholds are no longer in a position to
service their debts after covering their basic Efeenditures. The provision remains politically
controversid and, at first, the statute was also not “functidna

Cases of Private Bankruptcy
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Figure 1

In the first year of its implementation (1999), argaan estimated 2.7 million insolvent households,
only 1,634 initiated bankruptcy proceedings (thewdr than 1 per thousand; Springeneer 2006, p.
20)! Through 2001, the year the German Insolveneyu was first revised, only 17,590 bankruptcy
proceedings had been initiated.

' Alucid summary of the definition of relative misency may be found in Knobloch/Reifner 2009, p. 13

2 Extensively described in Brock/Backert/Lechner 2008
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This situation was unsatisfactory given the expligiention to help promote the social reintegnatid
insolvent individuals, and only changed after thst frevision of the German Insolvency Statute,
which came into force on 12/01/2001. The revisiottoduced a moratorium for procedural costs
(84a) into the process—thereby resolving the problef granting or rejecting assistance for
procedural costs, and many debtors who had noiqusgly filed applications now made use of the
options provided by the German Insolvency Statute.

The German Bankruptcy Process Consists of Severateps

At the outset, there is a strict requirement faedificate issued by a suitable person or ageaay. (
an attorney or a credit counseling center in acmed with (8305, paragraph 1, line 1)), attestivag t
an attempt has been made by the debtor to settlaf court.

Once the actual process is initiated, a six-yeag f@ood conduct phase” begins (8287, paragraph 2).
During this period, the debtor must fulfill certadligations (8295). Besides payment of all income
above the garnishment limits to the trustee, thaelskgations specifically include: engaging in
adequate gainful employment or making efforts teksemployment if the individual is unemployed,
reporting any change of address or residence tdartistee, communicating any changes in income
circumstances and turning over any inheritanceivededuring this period on a pro-rata basis.
Payments that give preference to any individuadicwe are forbidden.

We initially interviewed affected individuals afténey had successfully completed the first year of
this “good conduct phase.” Today, three years ldités possible to describe the effects of thisdjo
conduct phase over time.

Although not explicitly stated, besides a sanctignfunction to prevent a "moral hazard,” the
lawmakerd also intended to use the good conduct phase toqgteoa kind of economic and social
“resocialization” process—at least, all the obligas pertaining to the earnings status of the iresul
consumer would suggest this.

Thus, a question arises here whether the sociagration of affected individuals has improved
significantly in all relevant areas. These areatufe integration into the labor market, stabiliatof
their social environment and general life satistact-essentially, the sociological measure of social
inclusion. Behavioral changes related to money play a role in this process.

The lawmakers provided for no other assistanceoanseling for this purpose, which proved to be
inadequate in a number of ways. At the end of thestionnaire, the affected individuals had the
opportunity to make note of relevant aspects af thebjective experiences. The predominant tone of
their responses was: finally, there is someone takes an interest in us. Later portions of thigkrt
will further demonstrate the need for additionasistance and counseling for at least half of the
individuals affected.

After six years, upon completion of the “good cooidphase” and if there are no grounds for
disallowing it, debtors obtain a discharge fromitihesidual debt (8300), that is, their remainirapts
are forgiven. They have a chance to begin a neawithout debts, or, as the Federal Minister of
Justice puts it in an information brochure in tladl 6f 2008, “Discharge of residual debt—a new
chance for honest debtors.”

At this point it would be appropriate to take arestlook at the concept of the honest debtor: “Hbnes
debtors shall be given the opportunity to achieigelthrge of residual debt.” This reference in 81 of
the German Insolvency Statute actually represém@sohly occurrence of the term, “honest,” in the
Statute.

3 Niemi-Kiesilainen 1999
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The image of the “honest debtor” remains abundamdgue so as to be able to both attribute
everything “negative” to debtors and to take intcaunt all the strokes of fate that may result in
insolvency.

This becomes the basis for discursive warinesss&agticism in relation to all insolvent individuals
which is implied by a sanction like six years obdazonduct.

This study will attempt to nuance this vague imégemeans of a typology of different kinds of
debtors involved in bankruptcy proceedings. In ¢hesnsiderations, the revolving door effect of “Get
out of debt—bring on the debts” will play a centrale.

People in Private Bankruptcy—Preliminary Methodologcal Remarks

At the beginning of 2007, 1600 affected individualso had initiated insolvency proceedings were
surveyed within the framework of two research ptge “The consumer bankruptcy process—a
functioning assistance system against exclusiomm frihe economic system” and “Consumer
bankruptcy processes in the new states of the dedepublic,” supported by the DFG (German
Research Foundatiof)On the basis of this data, it was possible for fitst time to describe the
potential success of the process in reincludingecédd individuals across social structural
dimensions. At that time, the response rate was approximét@®g.

Now, it would be possible to question the validifydata given this level of response, but in vidw o
the sensitivity of the topic, this is actually gquiteasonable. The problem with a low response rate,
whether it is 50% or, as in this case, about 10%gys lies in the risk that one may be systemdtical
excluding a particular element of the populatiohe best way to determine whether this has occurred
is to compare the survey data with information dtibe overall population. In the case of the regear
study reported on here, there is data availablehiierpurpose from the Federal Statistical Offise a
well as from SCHUFA (the German credit rating syg®-specifically regarding individuals involved

in bankruptcy proceedings during the same timeoperFrom a consideration of these external
validation variables, it is possible to concludattthe data we collected very accurately repretsent
circumstances of the overall population of indiatbu who initiated consumer bankruptcy
proceedings.

Among the person questioned, 1226 confirmed they there additionally prepared to provide their
home address in order to take part in a repeaggurv

Building upon this study, at the recommendationhef SCHUFA consumer board, and thus financed
by the SCHUFA corporation, a repeat study of thedfected individuals was conducted.

Among 1226 affected individuals, after a three yieterval, 857 were still locatable—about 13% of
Germans relocate in any year, and these addresskssato follow-up.

A total of 754 completed questionnaires were abégldor evaluation. In addition, eight individuals
who returned the questionnaire with the comment their process had been terminated must be
added to this total, raising the overall numbepaticipants to 762.

| want to express my gratitude to my project aurkers, Katja Maischatz and Wolfram Backert, foritloeganizational
efforts during the implementation of the survey

Lechner/Backert 2007, Lechner/Backert 2008 LecBfé&fa, Lechner 2010b

Founded in 1927, SCHUFA is the oldest credit im@ation agency in Germany and one of the first enwhorld. Today
it is the market leader in the field of credit datal score card development in Germany.

6
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If we compare this number to the initial study witB22 participants, this comes to a re-survey ohte
47%—an excellent value for panel survéys.

The 47% of the individuals remaining to be survewesty closely represent the total survey
population: of course, the oldest person intervid\{lgorn in 1923!) is no longer among them, but
otherwise, the years of birth between 1924 and E385represented in the same proportion in each
wave of the study.

The proportion of males changed from 53.3% in tts# fvave to 54.6% in the second, but this had no
effect upon the finding$.The distribution of education levels in the fistd second waves of the
survey may be the source of some concern, singecifie bias crept into the second wave of the
survey: Certainly, educational biographies areeguiynamic, and in 18 of 22 cases, it could be
plausibly shown that educational advancement tpkea® over the course of this survey.

Three Types of Insolvent Individuals

In order to divide insolvent persons into meanihgfiwups, it makes sense to begin with the reasons
cited by affected individuals for their becomingatvent. In principle, there is widespread agredmen
regarding the principal causes for insolvency ax@droad range of studies: insolvent individuals
most frequently cite unemployment, followed by fltmck of things” and separation/divorte.

In the first wave of the survey, affected indivitudad a choice from among 31 options for the
reasons leading to their insolvency and we hopefintb specific connections between these cited
reasons.

Significant patterns of the sort, “whenever somefais in building a house, the marriage also fails
or “substance abuse problems often occur togethtr Myss of employment as initiators of an
insolvency crisis” were not to be found—the comijilex of social reality precluded any such
attempts.

However, sometimes sense is constituted alongsidenteanings of things and the correlation of
causes and effects that pervade our everyday lives.

In this instance, a meaningful categorization ariset from the singular significance of the resgons
categories, but instead from themberof responses endorsed by each individual who wasged.

Many affected individuals only cited a single cafisethe occurrence of their insolvency situation,
while others named 18—on average, four reasons itk

" From among the 757 individuals presumed to bersgithable, the rate comes to a remarkable val88%f

8 . - . . .
This was surprising, since in general, women &ediér to respond to surveys than men

° Lechner/Backert 2007
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Figure 2

Three groups can be constructed according to thebauof reasons cited, resulting in the emergence
of a meaningful interpretive pattern from the tauglveb of possible reasons for the occurrence of
insolvency.

The first group, representing about half of thoseveyed, cites up to three reasons for the esoalati
of their financial difficulties. The second group2fo) checks off four to seven reasons on the
questionnaire, and the final group, about eightget; cites between eight and eighteen reasons.

Eight reasons for insolvency emerge from the tota81 choices that permit differentiation between
these groups or types according to content.

These eight answer categories aggregate in a mémaiecannot be observed for the remaining 23.
The first type reaches only about a third of thep&cted number” of cited reasons, whereas Type 3
reaches about three times of this "expected nurhl@therwise stated, if this typology were
meaningless, then Type 1 should have shown thmesstthe actual number, while Type 3 should only
have cited a third as many reasons as actuallyradbeThe citations for Type 2 lie above the
expected values by a factor of 1.3.
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Reasons for overindebtedness mentionend

Reasons mentionend (n = 1622) Typl | Typ2 | Typ3
Family problems 8% 28% 62%
Sustained low income 7% 25% | 52%
Psychological problems 4% 20% | 58%
Bought too much 8% 28% 63%
Inability to follow a planned household-budget 4% 25% | 59%
Lack of experience with money 6% 24% | 59%
Lack of experience with banks 9% 29% 56%
Loss of financial control/overview 16% |53% | 86%

This combination seldom occurs in Type 1, arisesenoften than average in Type 2, and in Type 3,
occurs three times as frequently as would be egdect

The substantive picture hidden behind this typolofynsolvent consumers, initially derived from the
number of cited reasons, becomes even clearer elaxt out the three most frequent reasons for
insolvency cited by each of these types.

The three most frequent reasons cited by Type &, #wus by half of those surveyed, are
unemployment (29%), separation/divorce (27%) arlddaelf-employment (23%).

For Type 2 (about 42% of those affected), the foihg reasons were most frequently named:
unemployment (53%), losing track of one’s persdimancial situation (53%) and separation/divorce
(43%).

Type 3 respondents (the remaining eight perceimtsolvent consumers) most frequently cite:

losing track of one’s personal financial situati@&®6%), unemployment (70%) and buying too much
(63%).

If one combines these findings, a differential pietof insolvent consumers emerges:

For Type 1, a major event occurred that must ran&ree of the day-to-day risks in the framework of
modern societies. Practically nobody outside thélipuservice sector is safe from the risk of
unemployment. Marriages sometimes fall apart, anfepsional self-employment always comes with

the risk of failure. This type represents the gahexistential risk of modern life. Here, insolvgns
not a biographical aberration outside the norm/ratiter an occupational accident of everyday life.

Type 2: Here, family problems are combined withsthenodern everyday risks. In tandem with now
more frequently observable naive financial behavimdividuals slowly lose track of their personal
financial circumstances. This reason for insolvecames up for the first time here as one of theghr
most common citations.
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Almost every person surveyed in Type 3 includegnipdrack of personal financial circumstances
among up to 17 other reasons that precipitated theolvency crisis. From the eight reasons for
insolvency that make this typology seem initialkaysible, this nexus of financial naiveté, loss of
control, lack of resources and day-to-day chaoshesma level of 60% among individuals of this type.

Whereas Type 2 also reveals the gradual loss d@falan day-to-day life, Type 3 shows the pictuffe o
a multiply overburdened debtor.

This typology is based on data from the first waf/éthe survey at the beginning of 2007.

As a result of the second survey of the same iesblgonsumers conducted at the end of 2009, it is
now possible to reappraise the typology. Here,tamidil data were collected that permit a substantiv
weighting of the concept. Furthermore, it is nowsgible to demonstrate what effects the “good
conduct phase” has had and continues to have egraiton and inclusion for each of the different
types. In this presentation, we will confine ouveslto selected aspects of this analysis.

In the first survey, we presented the question atl@reasongor the occurrence of insolvency with
31 possible responses, but in the following suwaye, we asked about tpencipal reasonswvith 13
possible responses. With the help of a correspasdemalysis, it was possible to show that the
responses span a dimensional space that is destrmiabne pole by the principal reasons, “losing
track of finances,” “addiction/illness” and “claimesulting from a criminal action that they had
committed,” and at the other extreme is markedhayditations of “failed self-employment,” “failed
mortgage,” and “guarantees and joint liability.”this dimensional space, the three types are divide
along the patterns sketched out above. The Typmel (ffailed self-employment,” “failed mortgage,”
and “guarantees and joint liability"—behind whicHadled relationship often is hidden), is above the
Type 2 pole in the middle, while Type 3 occupied thther pole with “losing track,” and
“addiction/illness.” This pattern is a sign of taidity of the typology.

The focus of this article will now shift from theasons cited for insolvency that form the basigHsr
typology to differential aspects of integration andlusion of affected persons connected to these
different types.

Social Integration: The Economic Habitus, Resourceand Labor Market Integration of
Different Types of Insolvent Persons

Consumer bankruptcy proceedings have a discerinfgbact upon the economic habitus of those
affected. The most objective aspect of this chaisgapparent in the transformation of the need
structures of those who were surveyed.

Three years ago, we asked affected individuals Wit were no longer able to afford because of
their insolvency prior to the bankruptcy procedukevery similar question was included at a later
point in the repeat survey: In general, we wanbekhow in detail what the individuals surveyed cbul
no longer afford and missed.

The twenty possible responses remained the samgingafrom an automobile to a vacation to
membership in an association, and thus facilitttteccreation of a differential indicator.

We wanted to know if needs had been met, thatese ihere needs mentioned at the time of the first
survey that were no longer mentioned at the timid@fecond survey, from which we could conclude
that this particular consumer need no longer etisiéeeds could also persist and new ones might
additionally arise over time.
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Needs reported
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Figure 3

The three types of insolvent households do noediffith respect to the number of newly expressed
needs. Looking into the future, these are very lamfor all three groups: among the three most
frequently cited are the yearning for freedom om ¢kat of a motorcycle, for the security of owning
one’s own home, and a "health element,” of a fignstudio for Types 1 and 2 and, for Type 3, a

garden.

All other aspects of the needs structure descrim@ differed substantially and to a statistically
significant degre® between the individual types. Types 1 and 3 remiethe extremes. Type 3 always
expressed the largest number of unmet needs, aihel sigmificantly more wishes are overcome here,
at the same time, more of them remain open. Tyfiad® itself in the middle between the extreme

positions.

It is not a very long step from having unfulfillexteds to incurring new debts. Thus, it would be a
good time to take a look at the evolution of theome situation for affected individuals according t
type during the past three years.

10 of at least p<0.01
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Figure 4

On average, over the past three years, all thigestgf insolvent individuals reported earned income
above the poverty line of 60% of median incomehmyear 2004.

Once again, one finds the characteristic stepwédtem: Type 1 earns the highest average income,
Type 3 the lowest, and Type 2 is in the middle.

We explain the obvious improvement in income situabver time primarily on the basis of improved
labor market integration over this time period. Bttas affect all types of insolvent individualsttee
same extent

Beginning from extremely different base levels, tlremployment rate was reduced over the three
year period between surveys by 7% for Type 1, & 16r Type 2 and by almost 20% for Type 3.
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Unemployment Rate by Type
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Figure 5

However, their relative relationship remained tams, as can be clearly seen: Comparing Type 1 and
Type 3, the unemployment rate for Type 3 is 50 gatrbigher.

It should be noted at this point that the comparisbformal educational level between the threesyp
shows no differences that might explain this disttion.

Thus, nominal labor market integration improvedsimmarkedly for Type 3, but at the same time,
with an unemployment rate of over 40%, we canndy tspeak about full integration. Over time, this
rate is more than five times the average for theral population—for Type 1, this relationship
remains stable at under four times the average.

Unemployment is the key activator par excellence iiasolvency crises. The equation of
unemployment = insolvency requires at least twaessary and thus commonly occurring constraints.
In order for indebtedness to result in a conditbmsolvency, one must first go into debt, andltss

of income through unemployment must be so greatdibt service can no longer be maintained with
the income that remains after deducting for recurneecessary expenditures (alternatively, the
magnitude of the debt service may be introduceah\agiable here).

Another connection between unemployment and indeletes or insolvency is created by the relative
relationship between the aspiration level in anviddal's life style and available income. If this
coordinate system remains consistently balanced lalow the minimum socioeconomic level, then a
reduction in income resulting from unemployment nmay lead to insolvency problems (of course,
this is only true if the affected person succeedmobilizing all the options of the welfare stath):
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Germany, the welfare state assures this qualitifeothrough ALG 1l (unemployment compensation)
for individuals capable of working, and approxintatequivalent levels for the remainder of the
population by means of social security in accordamith SGB XII (The Social Security Code).

So as not to create any misunderstanding at thist:p@/e are only speaking here about the
maintenance of a socially defined minimum stanadda/ing.

This extensive thought experiment is necessarydardo frame the reflections that follow.

Anyone who contemplates a bankruptcy process doé@sthe hopes of achieving freedom from a life
of indebtedness. This can only succeed, howevéhngeifaffected persons do not incur any new debts
during the course of the bankruptcy process theat will be predictably unable to service.

Such new debts lead directly toward the revolviongrdof consumer bankruptcy proceedings, so to
speak, and to new insolvency crises.

Affected individuals cite income problems as a magason for the renewed incurrence of debt.
Beyond all the typologies, however, fewer thaniedtbf all persons surveyed with an income below
the poverty level acknowledged having incurred nebts. Unemployment does not deterministically
lead to new debts, either: once again, only a thiithose surveyed who were unemployed at the time
of the second survey reported that they had gdonedigbt again.

The issue of renewed assumption of debts is a tondor the possible failure of debt relief effart
and thus for a revolving door effect of “Get outdwbt, bring on the debts.” Once again a familiar
pattern emerges according to the typology of irmatiyersons developed here.

On Debt Again by Type
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Figure 6
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Individuals surveyed at both time points who areType 3 are more than twice as likely to have
acquired new debt as individuals in Type 1. Ita$ deterministically established that such new slebt
will lead to individual insolvency crises in evenstance. However, all other things being equa, th
chances that affected individuals in Type 3 witidfithemselves in the notorious revolving door are
twice as high as for those in Type 1.

Three Types of Insolvent Persons — Three Patterng Subjective Inclusion

Up to this point, our description of different typef insolvent consumers has followed more or less
objective indicators for social integration. In @entional social reports such as the SOEP-Monitor,1
inclusion is operationalized in terms of area-sjietife satisfaction.

If the provisions of the consumer bankruptcy precesnstitute a functioning method for the
reinclusion of these excluded members of socidtgn tall involved persons should demonstrate a
similar "profile of inclusion.”

Family, Friends and Acquaintances

Affected persons in Types 2 and 3 cited family jpeois at a disproportionate frequency as reasons for
their slide into insolvency. This statement is #gigantly supported by the level of life satisfamti
reported? by affected individuals in the area of family—a jaraindex for the validation for our
classification according to different types.

' The socioeconomic panel study is a long-term s$omigentific study with annual repeat surveying afsample

representative of the general population that leas ltonducted since 1984.

12 The course of the curve for life satisfaction wittends and acquaintances shows a virtually idahtprogression.

Satisfaction of affected persons with their immeglisocial environment differentiated itself ovenei from the other
indicators for social inclusion. A possible causee this difference may be identified as the proldesmperienced by
affected individuals in gaining access to the ragatedit market.
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Life satisfaction: Friends and Aquaintances by Type of Filers for
Bankruptcy
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Figure 7

Persons in Type 1 expressed the highest level fef datisfaction with their immediate social
environment. Type 3 showed the lowest levels, Withe 2 in the middle but trending toward Type 3.
Among the three types, over time, Type 1 reachedhighest measure of inclusion, and even their
minimum level of expressed satisfaction at the tipoént of the insolvency crisis still lies at the
maximum level for Type 3.

This indicator does not permit a comparison ofdegree to which inclusion has been restored with
any reference values for the general populatiom, i significance is limited to a comparison
between different types of insolvent persons—batftllowing indicators for social inclusion can be
factored into the general population.

Health

Insolvency makes people ill and the initiation loé tbankruptcy process results in the greatest relie
from psychosomatic conditions.13

At the beginning of the debt relief process, agda#d individuals realize that they can no longer
manage their financial problems on their own, a&ifsons report that their health situation is bad to
some degree.

13 Lechner 2010a
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Life Satisfaction: Health by Type of Filers for Ban  kruptcy
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Figure 8

At this time point, the gap separating these imligls from the general population is enormous on a
scale from 0 to 10. Over the course of the insayeprocess, however, the inclusion indicator of

satisfaction with one’s personal health shows g d#ferent time course depending on the type of

insolvent person.

For surveyed individuals in Type 1, satisfactioses continuously from the time the bankruptcy
process is initiated, then shows the charactefistiterim low after the first year of the “good carud
phase,” and thereafter begins to approach the geafathe general population—from all appearances
as a result of their having the very best prospectsomplete reinclusion.

Type 2: Surveyed individuals of this type benebnsiderably less from the implementation of the

process. The omnipresent kink in the curve afterfitst year of the compliance phase brings them
back to their initial unhealthy level, and the sedpgent increase does not suggest that it will reach
levels comparable to the general population ang soon.

Instead of back and forth improvement in healthrdiae course of the process, affected individuals
surveyed who are in Type 3 show deterioration divee, and unlike the other groups, their health
becomes even worse than it was at the time of #ueite insolvency crisis. The experience of having
such limited options and incurring new debts obsigproves to be a pathogenic combination for
them.

Work

On average, surveyed individuals who have a joljusteas satisfied with this area of their livedtses
rest of the population. “Work” is the only areavitnich insolvent persons attain an inclusion level
equivalent to that of the general population. Im imtierpretation, this finding indicates that affet
individuals experience public recognition in thisa which is denied to them in other areas.

In this area as well, the initiation of the bankoyp process maximizes life satisfaction, and
fluctuations over the time period from the inittatiof the process until the present time, afteremor

14 We can explain this interim low with the perspeetdf an additional five years of “good conduct.”
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than four years of good conduct, are minimal whemgared to other inclusion indicators. In this area
of life, the person who has a job feels part ofrtf@nstream. This applies to the average consumer i
insolvency, but does it extend similarly to allabrdifferent groups of affected individuals?

This example is particularly cogent for demonst@tine analytical value of differentiating between
types of insolvent individuals in evaluating thesess of the German Consumer Insolvency Statute.

On a scale from 0 to 10, the data from affectedviddals at the time of insolvency are broadly
similar across all three types, and altogetheediffy only half a point from the average in theayah
population.

Life Satisfaction: Work by Type of Filers for Bankr uptcy
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Figure 9

Even though Type 1 and Type 3 represent extrenhéBisatime point their satisfaction in the area of
work is unexpectedly identical. It is also strikitigat for all inclusion indicators that were prassty
compared, Type 3 always started out at a highet téan Type 2.

To explain this anomaly, it is necessary to makeef methodological digression:

The ratings of surveyed individuals for the firstete time points were collected retrospectivelthat

time of the second survey wave in 2009, and thegaffor 2007 were collected at the time of thetfir
survey of affected individuals. The last two valaes thus contemporaneous measurements, whereas
the first three ratings for satisfaction dependruperollections by the persons surveyed reachicl ba
over five years.

Retrospectively, surveyed persons in all threegyeport the highest level of satisfaction with kvor
shortly after the initiation of the bankruptcy pess, but for Type 3, this value absolutely plumnag¢ts
the time of the first survey in 2007 and never heacits initial value again, and thus we cannoakpe
any longer of general inclusion here.
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Individuals in Type 3 emerge from the cocoon of‘th@od conduct phad® in the areas of work and
health in a pattern fraught with drama, and afteinderval of at least five years, everything appea
subjectively to have been better in the past, elgimg the condition of acute insolvency.

After at least four years of the “good conduct ghashe by now familiar relationships begin to
emerge once more. Type 1 and Type 3 form the ersemhere Type 1 has achieved a degree of
social reinclusion that already extends beyondatleage for the general population.

As one would expect, Type 2 again falls in the ri@ddh a similar pattern as seen earlier with the
indicator of health: on average, a considerable gapains before they will have truly achieved
inclusion into the mainstream.

General Life Satisfaction

The ’global indicator* for inclusion used in sociakporting is consolidated under the
category, "general life satisfaction.” The idea ibehthis expression can be expressed as follows:
Generally speaking, social participation leads satisfying life. Thus, if members of different &dc
groups are asked in quite general terms about latisfied they are with their lives, this indirectly
constructs a picture of the degree to which thesegms are integrated and included in all concégvab
areas of social life.

“General life satisfaction” thus semantically anaafgates the individual findings in the consideragion
presented up to this point about the level of docielusion of the different types of insolvent
consumers.

The SOEP-Monitor study has been documenting tli€ator for inclusion/exclusion since 1984, and
the most recent values are from the year 2007.

> In question 24, we repeated the statement: "Laingctine German Insolvency Statute proceedings tvadest thing |
could do“ from the first survey. Between the timeing® of the two surveys, agreement with this statetmonly
decreased for persons in type 3. The level of agee¢ with this statement remained very high eventlis type of
insolvent consumer, and the retreat only amountn#ofifth of a response category, but it is sigaifit at a level of p <
0.05.
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General Life Satisfaction by Type of Filers for Ban  kruptcy

454 - o e
4 L) L) L) L)
v un Tt Sp
e/'[nde y der SS/' /79 fol’b 1,792 d2009
o va Tupy
¢y
SOEP 2007 e=======Type 1 Type 2 Type 3
Figure 10

On a scale from 0 to 10, the value for “genera #htisfaction” has varied between 8%#nd 6.91
during the years from 2003 to 2007, thus in a niigkearrow range.

In the diagram that follows, this level of variation average life satisfaction for all adults inrGany
only extends across half the distance between twiadntal lines.

Against this background, the evolution of values tfte general inclusion indicator of “overall life
satisfaction” for all three types of insolvent p@rs over the period of their more or less successfu
social reintegration is striking.

In addition, one can establish a number of veryamable differences in the progression of these
curves:

Type 1: For this type, general life satisfactionoag insolvent persons rises step by step over the
course of the process and the increasing socialsion associated with it. After four years in the
“good conduct phase,” interviewed persons of tyethad returned to the social mainstream.

Type 2: Starting out with greater inclusion defiqitompared to Type 1), affected individuals irs thi
type report that following their exhilaration atettime of initiating bankruptcy proceedings, they
experienced a significant decrease in life satigfacuring the early “good conduct phase.” However
over the further course of this stage of the precee inclusion effect of the bankruptcy procegsin

% The lowest value in this time series is 6.65 tred highest, 7.39, found at the time of initial m@@ment in 1984, a

value that has never been reached since then.
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rises markedly for this type as well, even thougineimains significantly lower than the level of
satisfaction of the general population.

Type 3: Persons of this type report the lowestedtu social inclusion at the time point of thetuge
insolvency crisis. If in interpreting this findingne recalls the foundation for the current typology
then this finding should no longer be surprisingl & speaks strongly for the validity of the typgy.

After significant rises and falls over a four ygariod during the “good conduct phase,” affected
individuals of this type only once reach the inmuaslevel shown in Type 1 at the time point of thei
state of insolvency. We cannot possibly speakiothasion through the bankruptcy process here.

Three Types of Insolvent Persons—The German Bankrupy Process Is Poorly Adapted
for All of Them

At the beginning of this article, a typology of algent person was drafted based upon the numbers of
reasons for the occurrence of a personal insolverisis cited by each individual participating hret
2007 survey.

By means of the repeated survey of the same affdoiividuals at the end of 2009, additional
material was elicited for a reappraisal and medunlrephancement of this typology.

Now it was possible to estimate the success of dellaf through bankruptcy proceedings and its
effects upon integration and inclusion.

About half of affected individuals were classifiasl belonging to Type 1.

The highest levels of available income for anyhaf types combined with the best level of integratio
into the labor market and the most defensive nstdsture form the foundation for the lowest rates
of new indebtedness. Thus, this type of insolvedividual has the best chances of being spared from
new indebtedness after discharge from residualttietaigh the insolvency process.

Survey respondents of this type are better includestciety at every time point of the insolvencyla
debt relief process than those in the other typdwer four years in the “good conduct phase,”
interviewed persons in Type 1 had returned to twas mainstream. Had the “good conduct phase”
not been quite so prolonged, the success in irttegrdor this type of insolvent consumer could
already have been observed after only two to theees.

Insolvent individuals who ultimately came to a goimhere they needed to initiate insolvency
proceedingsonly because of everyday risks such as unemploymemedfaelf-employment or the
collapse of a relationship/marriage have the bleahces of creating a new beginning for themselves
through this process alone. However, the six-yeag l“good conduct phase” for “resocialization”
makes no sense for them.

“Victims of modern biographical risks”

simply need the chance to start over.

Type 2:

By all the criteria presented here for successéuhtegration through the consumer bankruptcy
process, this type of insolvent person, which casegrabout 42% of those affected, clearly comes out
in a worse position than Type 1. A needs-orientallier structure clearly leads to more unfulfilled
wishes in this group. When combined with demonsjraleficient resource availability, the risk
increases that they will fall back into the debptonce more.

When compared to the affected individuals in Typalelscribed above, all indicators of social
inclusion point to the fact that inclusion deficitBeady exist at the time of the insolvency situat
which cannot be managed by the insolvency procgedalone. Of course, the process generally
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seems to promote reinclusion of those affecteditlisitalso unmistakably clear that after four yeaf
the “good conduct phase,” the road towards so@ainalcy is still a long way from completion for
this type.

These affected individuals still need a bit of tiawed help: Help that can serve to protect

“insolvent individuals with problems of orientation”

from renewed financial catastrophe and smooth the ack to the mainstream of society. With the
benefit of such help, social reinclusion could @olly succeed in a time period significantly shorter
than six years.

Type 3: If, as “victims of modern biographical sk Type 1 represents the extreme of insolvent
consumers who are especially capable of (re)integrathen those surveyed individuals who are in
Type 3 represent the other extreme. In any eveype B only accounts for 8% of the individuals

affected, while Type 1 represents half.

Whereas Type 2 also reveals a gradual loss of@dntday-to-day life, Type 3 shows the pictureaof
multiply overburdened debtor.

This state of being overburdened is particularlgent during the “good conduct phase” in the form
of the highest rates of reindebtedness in compatisthe other types of insolvent consumers.

By the various objective and subjective criteriadaclusion, affected individuals of this type réma
stuck at the same level after four years of theluesicy proceedings—which are intended to promote
reinclusion—as those surveyed in Type 1 prior te thitiation of the bankruptcy process. In
comparing these groups, there are major problemsodstrated in integration in the labor market
along with associated reductions in opportunities darning income. The ramifications of this
integration deficit then lead to problems of inéusin the immediate social environment.

While all other insolvent persons report steadibjng levels of satisfaction in the areas of workla
health, these values fall for Type 3—affected imtirals recall the period prior to their insolvency
with more satisfaction than is provided to thenthmy present.

Considering the picture of Type 3 individuals thaist be drawn based upon the empirical evidence,
it would be one-sided to completely negate the ades in integration and inclusion brought by the
bankruptcy process, but without competent assistafter the initiation of the proceedings, the
chances are all too great that

"insolvent individuals with an ongoing need for comseling*

will pass once again through the revolving doothaf bankruptcy process into repeated problems of
insolvency.

“Victims of modern biographical risks,” “insolverihdividuals with orientation problems” and
“insolvent individuals with ongoing needs for coalisg:” In consumer bankruptcy, people are put
through a standardized procedure, but they conthisoprocess from different starting points and
benefit in different ways from its configurationh& image of the “honest debtor,” who proves his
honesty in the “good conduct phase” and thus desetive discharge of residual debt needs to be
reevaluated on the basis of these principles.
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About half of those affected are irreproachabla] Hre extended time of probation only serves to
hinder their reintegration into social normality.

For the other half, the following makes sense: Aftetiation of the insolvency proceedings, the
consumer bankruptcy process should be supplemauvitiedlifferentiated offers of assistance in order
to minimize the revolving door effect: “out of debbring on the new debts.”
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Managing Household Debts in the EYU
An Integrated Approach to Service Provision and thdnteraction with Legal
Arrangements

Hans Dubois and Robert Anderson
Eurofound, Living conditions and quality of life iurDublin, Ireland

Introduction

Appropriate laws and regulations can avoid oveebiddness and provide a way-out, helping
households to see light at the end of the tunnkllenat the same time being fair to creditors and
discouraging for people from over-committing thelmss again. Nevertheless, actual implementation
of legal consumer bankruptcy and debt settlemeatqutures can be costly and tends to be an
unpleasant experience with often unsatisfactorgames for creditors, debtors and tax-payers alike.
Here is where quality social services can play rmportant role, with effective counselling and
informal agreements potentially preventing or féatiing legal procedures.

This discussion paper aims to stimulate dialoguwéen the legal and social policy-making spheres.
As a start, we investigate the impact of the crigisthe prevalence of over-indebtedness. Next, we
discuss the nature of social services for the owdgbted in the EU. The need for a multi-facetet! bu
integrated response is stressed, with well-balgnoestomized attention to legal, welfare, financial
health and social aspects of the problem. The dapks to connect the institutional environmenthwit
such integrated service provision, tentatively exply how current institutional dilemmas could be
addressed with social service provision. Finallgmme conclusions are drawn, in the context of
Eurofound’s 2011 project on quality service prastisin managing household debts.

Predicting Consumer Bankruptcy: Over-Indebtednessn the Financial Crisis

When examining the impact of the financial crisisgyevalence of over-indebtedness, assessment of
changes within countries in frequency of consunaakbuptcy and debt settlement procedure are one
approach. However, households usually pass thraegieral months, and often years, of over-
indebtedness before they apply for such legal phaess, if they do so at all. People’s own perceptio
of the risk of being over-indebted, and of fallibghind in payments, are among the very first
indicators of future problems. Next comes, depemdom availability and on the consumer’s
knowledge thereof, demand for social servicesterdver-indebted. We first look at recent trends in
these immediate indicators.

! This paper is an adapted version of the one predeast the 28-30 October 2010 Consumer Bankruptojecence at
European University Institute, organized by Prafessans-W. Micklitz, with the support of SCHUFA Habg AG. The
paper benefited from discussions with participants.
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Reported over-indebtedness has increased throug®utisis. This increase did not yet come to an
end over the past year. The overall proportion Of riésidents of 15 years and older who reported
feeling very or fairly at risk of being over-indebt remained basically unchanged across the EU27
between the autumn of 2009 and 2010, at about 2F®% Z010, 2011). Nevertheless, when
respondents were asked specifically to what extieey felt at risk of falling behind with certain
payments over the next year, they did report ctedly higher risks in autumn 2010 than in the
previous year. In particular utility bills and comser loans were seen as potentially problemate (se
Table 1), with a 4%-point rise in the rate of hdusds reporting to be at risk of falling behind hwit
payments. This corresponds approximately to a 28%ease in the number of respondents reporting
to be at risk of running into arrears. These coreyperceptions resonate with company data, with e.g
mortgage arrears at Irish banks rising by 13% énfitist 3 months of 2010.

There are many possible explanations for the diserey between the stable perceived risk of feeling
over-indebted and the increasing numbers who feesla of falling behind with payments. Lack of
clarity concerning the term ‘over-indebted’ is ookethem. Another interpretation of the observed
difference is that some of the defaulting househaohight not have anticipated their defaults caused
potentially by unexpectedly becoming unemployed] #rat the first is more a predictive measure
while the second deals with the past.

Table 1 Recent increase in reported arrears andriancial strain
Not being able to Falling behind| Falling behind| Falling behind
cope with an with paying| with repaying| with paying utility
unexpected mortgage on time| consumer  loansbills  (electricity,
expense of 60% (to buy electrical water, gas, etc.
of the national at appliances, on time
risk of poverty furniture, etc.) on
threshold time
2009 (August- 37% 13% 18% 19%
September)
2010 (August- 40% 15% 22% 23%
September)
Change (%4 +3% +2% +4% +4%
points)

Note: those responding there to be at risk ofrfgllbehind or of not being able to cope with payme@omparison of data
from the February 2010 report Poverty and Socialision, and 2011 EB reported results. The 2009 degafrom the
Eurobarometer 72.1 wave from 28 August to 17 Selpégrand the 2010 data are from Eurobarometerwéve, from 26
August to 16 September.

As discussed elsewhere (Dubois and Anderson 2@Edand for social services for over-indebted
households seems on the increase across the EUessilbof the crisis. For example, calls to the
Debtline of the Finnish Guarantee Foundation (GBjarthan doubled between 2007 and 2009. The
UK Citizens Advice Bureau reports enquiries aboeibtcto have doubled over the past decade and
observed further sharp increases as a result afribis (CAB 2009). An enquiry among a group of
social service providers in the EU, revealed dahtnselling to be most likely to face increased
demand out of a number of different types of sa@wi@Eurodiaconia 2010).

Increased unemployment as a result of the crisispnjunction with several long-term developments
(Dubois & Anderson 2010). In Germany, a regularugrygamong a large number of debt advice users
showed that in the"™quarter of 2008, 39.8% of service users reporigemployment or reduced
working hours to have contributed to their overdhtédness. A year later, in th® duarter of 2009,
this increased to 41.7%, indicating a relative éase of 4.5 %. The share of households reporting
unemployment to be the main reason for their ondebtedness increased even more sharply, from
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26.4% to 28.9%. (Knobloch et al. 2011) The Europgacnial Network (ESN, 2010) also reports new
clients of debt advisory services in the EU to yeidally lower-middle class families whose wage-
earner(s) became unemployed.

Recently there are signs that the situation is avipg in some countries, such as Germany, due to
falling unemployment rates (Knobloch et al. 201Agrthermore, while in some countries lending is
picking-up again, both banks and consumers seehate become more cautious. For example, a
survey by GfK Polonia for Rzeczpospolita (a daigwspaper) revealed that in Poland the percentage
of people who spent over half their income to ficmtheir loans has shrunk to 3% by late 2010, from
9% the previous year. On the other hand, laggestisfican still be expected (Dubois & Anderson
2010). For example, a study in November 2010 irctamtries by ING Group (2011) reports that one-
third of EU citizens had no emergency funds. Thaasion seems worst in Romania, Spain and
Belgium where respectively 42%, 36% and 34% hadaonotimulated savings to confront emergency
payments. While this was no longitudinal study,esal/ of these citizens without emergency funds
may have only recently ran out of them. They migbtl have drawn on emergency funds during the
start of the crisis, to pay their own bills or thasf people close to them.

Social Service Provision: Nature, Access & Quality

In short, while for some countries the worst mighve passed, for other countries lagged effects wil
still be felt and it is clear that the financiaisits increased the problem of over-indebtedness and
triggered greater demand for debt services. Wefingll discuss who provides help, what kind of help
is provided, and then move-on to looking into howeess to services can be problematic and how
increased integration can enhance service quadlitys section partly draws upon Dubois and
Anderson (2010: pp. 13-16).

Who?

Social services for over-indebted households ateofiered to an equal extent in different countries
Some (e.g. Denmark, Lithuania) have little spedifebt advice services at all in place. It should be
noted though that help can come from agencies wdriemot specialized in debt advice, but which do
contribute to fighting the antecedehasmd symptoms of over-indebtedness.

Overall, a broad spectrum of debt advice providens be identified across the EU. Help for over-
indebted households frequently comes from govertsnéoiten local) either funding or actually
providing services. These can be services speltjfidasigned to help those in trouble (e.g. MABS in
Ireland or municipal debt services in Finland) oorengeneral social services where over-indebted
turn to when debt advice is no explicit governmezgponsibility (e.g. Danish municipal social and
health services). Nevertheless, non-governmentnizggons are also important. Frequently these
initiatives stem from non-profit organizations, particular consumer associations (e.g. AICAR-
ADICAE in Spain) and relief organizations (Caritasparts of Italy, St Vincent de Paul in Ireland,
etc.). The private, for-profit sector also has ke rw play, either providing services themselves or
facilitating services provided by others. Some canips provide debt counselling services to
employees. For instance, the German airline Luithahas been running a relief furidufthansa
Unterstuetzungsweykfor almost 50 years. This fund supports employad® suddenly find
themselves in financial difficulty. These employ@asy be entitled to an interest-free loan. If anloa

% The analysis in this section was enriched by disicun during the 19-20 October European Year 20t0s week, with
David Smejkal Poradna @i finaneni tisn) and Colette Bennett (MABS).

3 Analysed extensively in Dubois and Anderson (2010)
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cannot be granted, Lufthansa supports the indefstgddoyees in obtaining specific counselling. Dutch
telecom company KPN and - in the public sectohatdrganizational level - the Dutch Ministry of
Foreign Affairs are two other examples of organareg which provide either anonymous counselling
services or have a relief fund established. A m&éank in Portugal, Millennium BCP, supports
employees who need financial support, for exampiarfedical reasons. Help can also be provided at
the sector-level. An example includes PerennidlKecharity providing help for horticulturists, whic
employs debt advisers. Within the context of casp®rsocial responsibility (CSR), several NGOs
receive funding from the private sector. For examphe Finnish GF receives funding from the
Finnish Slot Machine Association. Lastly, there &weprofit debt counseling agencies. Some EU
countries have established institutional arrangesnem avoid aggressive approaches by costly debt
settlers whose activities do not always improve detwlds’ situation (Goodman, 2010; Reddan,
2010). Examples include regulations that prohilgittain kinds of debt counseling in France, and
licensing requirements in Austria, Belgium, Germaanyd Luxembourg (Niemi-Kiesilainen and
Henrikson, 2005). For-profit counseling servicesenee fees from indebted clients but sometimes also
operate on behalf of the credifor.

What Services?

Over-indebted households can be offered differgmed of social services. Broadly, we distinguish
four categories of -what we call- debt advisorywars. We discuss each of them in turn, including a
assessment of some success factors.

1) Financial. While targeted financial education and appropriastitutional arrangements can

prevent households from becoming over-indebtedtomised financial advice in particular
plays a role after the problem has occurred. It pevent over-indebtedness from getting
worse and from re-occurring after the householdbmes solvent again. A principal activity
of debt counselors is to provide over-indebtedzeits with a perspective to regain control
over their financial situation. This includes reat plans to settle debts, drawing-up
expenditure plans, or even taking over the manageonfehe over-indebted consumer’s bank
account. An important element can be to restructouétiple loans into one, with a lower
overall interest rate and potentially an extendagngent plan. An example can be found in
Finland. Besides municipal money and debt advigérdand has a national GF which offers
guarantees for bank loans of private persons iessitee debt. With such a guarantee, banks
are likely to grant ‘restructuring loans’, whicheased to merge several debts into one. Social
service providers can not only play a role hergeirms of knowledge, but also help gain
confidence of creditors in negotiating terms andditions. Mediation between debtor and
creditor is an important element. Mediation witirdhparties can also help. For example, the
special relationship of the Irish Money Advice éaddgeting Service (MABS) with Ireland’s
extensive credit union network, which helps cliettsopen budgeting accounts and obtain
affordable credit, has been argued to contributsitigpely in particular to the quality of
services provided (Korczak, 2004). Country expfatss European Commission report (2008)
suggest the following key ingredients for a sucftgésson-judicial debt settlement scheme.
First, there should be built-in incentives for aters to participate and disincentives for them
to use judicial procedures. These include supemisif the debtor, realistic payment plans,
and lower fees than cost of judicial alternativBecondly, there need to be incentives for
debtors to participate, such as: time limits onmpant plans, partial debt write-off (following

# |t should be noted that charging fees for coungak not restricted to for-profit agencies. Ihi uncommon for NGOs or
public services to charge clients at least somémuoim payment (for example, MABS in Hungary).
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consideration of whether both lending and borrowivere responsible for the debt), advice
and support on budgeting to make payment easieredayoise less likely.

Welfare Here we refer both to a very broad range of fomgntransfers and to services in-
kind, such as employment services, childcare sesyibousing services, etc. An important
aspect here is to help households which run imtioble to make them aware of benefits they
are entitled to and help them get access to themeXample, the Personal Finance and Debt
Advice Project in Liverpool in the UK helped 1,5@0lents to collectively increase their
income by around GBP850,000 by helping them clalevant benefits and tax credits (CAB,
2009). Immediate relief (financial or in-kind) caso be part of the service package. For
example, NGOs that are more generally fighting pigvprovide small payments to avoid
people being cut off from utilities. Over-indebtleduseholds have been shown to economize
on food in order to pay creditors (Riga Welfare Bment, 2009; Dearden et al, 2010). To
avoid the deterioration of the quality of life ofey-indebted households beyond a basic level,
Latvian municipal social services are considerimgvjgling these households with food
vouchers instead of direct financial relief. On thther hand, financial support aimed at
helping households pay their creditors may alsonimmanaged by households and end up
being used inappropriately. When creditors aratytdompanies, such mismanagement can
result in being or remaining cut-off from electtyci water and/or gas. Mismanagement of
funds would thus result in deteriorated living ciiotds. To avoid this, Hungarian public
social services are considering making paymentctir to utility companies instead of the
current system of optionally directing them throdlgé household’s own accounts.

Health and social supparEor most households in trouble, psychologicap elan important
service. Overall, it can be offered in two formgedtly by a professional psychologist, but
also indirectly by providing a listening ear or elging hand. Thos who suffer from a chronic
disease are more likely to be over-indebted. Ovdebtedness can be a cause of unexpectedly
rising health care cost associated with a chroidease, or decreasing income because of
illness-related inability to work. In turn, overdabtedness can cause stress with associated
physical conditions. Social services can prove i@t to break such a vicious circle, or to
keep it from spiralling further out of control. @thareas where social services can help,
include treating additions to e.g. alcohol, drugggambling. For example, Finnish A-clinics
traditionallylimited their work to reducing addictis. Nevertheless, recently they became
involved in debt-advisory services. With regardadeial exclusion, the role of services can be
similar. While lacking social networks can make $eholds more susceptible to becoming
over-indebted (Dubois & Anderson 2010), it is aise that over-indebtedness can be a strain
on relations within the household and beyond (Bsarden et al. 2010; Orton 2010). Social
services can help here.

Legal Debt counselling agencies often help people twemse understanding of existing

regulations. For instance, the threat of beingatifrom energy supply, when households

cannot pay their utility bills, can be immediatan® EU Member States have measures in
place to ensure access to utility services (Reifthel, 2003). In the UK, for example, gas and
electricity can be disconnected but, since 1999emweompanies can no longer disconnect
domestic water supply. In order to maintain acdesthese basic services, agencies make
consumers aware of their rights and might help reefthem. Besides, debt service providers
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can help over-indebted households to file for peasdankruptcy or debt restructuring. For
instance, in the Czech Republic, one of the pracigctivities of debts advisory centre
Poradna @i financni tisni is to help people fill out forms correctly in ordéor their
application not to be dismissed on formal grounds.

Quality social services should provide a well-bakh tailor-made package of combinations of these
four different groups of services. A smart, intégdaapproach should be taken, where the symptoms
of over-indebtedness are dealt with, but deepesasmalso receive attention. While debt-advisory

agencies can provide these partly themselves, teifeand consistent referral systems are usually
required.

Overall, for all types of services discussed, lggattnerships form an important part of effective,
integrated service provision. For example, MABSoaf in Ireland are organised and managed by
local community-based committees which typicallysist of representatives from the Credit Union,
Society of St Vincent de Paul, Community Welfarevi®e, Department of Social Protection, Centre
for the Unemployed, Citizen’s Information Servidecal authority and a variety of local community
groups. These committees ensure that servicesmgdpdhe needs of the local community while still
being linked to the national structure. Similal§ABS in Hungary cooperates with local authorities,
family support centres, childcare services ancetiergy sector. Further examples can be found among
the numerous good practices identified by a 2006 E&nference and a survey with 39 responding
stakeholders (FES, 2007). Such partnerships hamildentified as success factor (Korczak, 2004).

The third year-results of a UK study that is follagy low-income debt advice users over a period of
six years shows that users find three elementdwtea most helpful: having someone to talk to; gein
given information and options; and enhancing thétyalo deal with creditors. Nevertheless, usefrs o
the services recognise that advice has limits iatwttcan achieve (Orton, 2010).

Access

Besides the actual content of the services, an itapbaspect of quality of debt advisory service
provision is accessibility. People in severe finaheeed might turn to relatively aggressive cremit
which tend to drive people into stressful situasiomhen collecting payments. When debtors are
struggling to find a way out of their debts, thsncimpact on their health and overall well-being.
Delays in contacting debt counseling services ateuncommon. For example, in Ireland, in-depth
interviews among 38 MABS clients revealed that 086% felt they should have approached the
organisation at an earlier stage (FLAC 2009). Aaneple of a pro-active approach can be found in
Amsterdam with its “Vroeg Eropaf’ [Approaching BEdrinitiative. This organization is informed by
housing corporations, utility companies and hegsurers when households are two months behind in
payments. It then sends debt advisors to thesesholds to help them address their problems. There
are signs of positive outcomes, with decreasingtievis. Nevertheless, it is hard to distillate the
precise impact of the service on this decrease eStown-sides of the service have been reported as
well, with defaulting renters perceiving these dadbtisors as being payment-collectors, complicating
establishment of contact.

An often-ignored component of access is whethesdho need are aware of the services’ existence.
This is a relevant issue in the case of debt adséreices. For example, in an Irish study, 58%dcite
lack of awareness of available services (FLAC, 2000Finland, around 40% of the population was
found to be unaware of the existence of municigsit@ounseling services (Veikkola, 2010).

One-door policies can enhance accessibility. Ttagyroake it easier for people to find the assistance
they need in a complex web of services. The Fr&@fd8-2005 National Action Plan, for example,
mentions the regionalommissions desurendettemémter-indebtedness commissions) guaranteed by
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the French central bank. These commissions serve siagle-entry point providing personalised
solutions for over-indebted households seeking.help

Along with fear (for the future) and guilt (not begiable to take care of themselves), shame towards
family and friends is common among the over-indeé{tBlG Group 2011). The fear of being judged
is another important reason for delayed contadt saicial services, cited by 21% of defaulters m th
FLAC (2009) study mentioned above. Other poteméakons for delayed contact with social services,
include households’ desire to solve problems thérasedebt advice centres lacking the capacity to
assist people at an early point, and the debt advisentre’s incentive structure with, for example,
reimbursements depending on the number of insoweswgistrations it performs (Knobloch, in press).

An important element of limited accessibility conte the fact that services have some entitlement
requisites. For example, to access the Finnish &r\dces, households are required to show they can
honor their commitments once they would have restred their debt. Local government services in
Hungary require households to have debts abovetaircéhreshold, having gone through at least six
months of over-indebtedness and earning less theartain amount. Over time, these requirements
have been adapted. For example, households whitiBesuhave been cut off also became entitled to
help, even when being over-indebted for less tilamenths. This was because utilities tend to ke cu
off after two months of arrears, thus leaving hbwadets for four months without utilities before bgin
entitled to assistance.

The medium through which advice is given, can @ayimportant role in constraining or facilitating
access. Face-to-face advice services are gensedly as most effective, albeit expensive. A cheaper
alternative includes telephone counseling. ‘Dalxdi were pioneered by the earliest debt counseling
service in Europe, the Birmingham Settlement Mowelvice Centre set up in the UK in 1971
(Conaty 1986, cited in Huls et al, 1994). Orgamiset in many countries, such as GF in Finland and
MABS in Ireland, currently have such debt linese$ phone lines potentially improve access to debt
counseling services, with guaranteed anonymity. §drae holds true for the many internet services
currently available. Several websites have beereldped, such as the European Commission’s
Dolceta, with the facility to calculate usual exgiare patterns and obtain online financial advice.
Internet-based services are even more anonymodsa@essible 24-hours a day, 7 days a week. The
GF in Finland, for example, launched online delbtises in April 2010. By June, 60 (mostly young)
people had registered for the service. In comparigee Foundation received 22,920 calls to its debt
telephone line during 2009 (Veikkola, 2010).

Institutional Dilemmas and their Relation to SocialService Provisioni

How do the current discussions in consumer ban&yulsiw relate to social service provision? And,
does it make sense to discuss this at the EU I&wegal institutional arrangements, such as consumer
bankruptcy, mean something different in each EU bwmstate, and situations differ largely.
Nevertheless, discussions concerning how to dell the issue also show some similarity across the
EU. Furthermore, laws and regulations implementedrie Member State can have implications for
effectiveness and legitimacy of laws and regulaimnother Member States. Consequently, it is both
possible and relevant to make some general obgmrgafl he focus is on how the legal institutional
framework interacts with optimal service provisidiis is not a comprehensive overview; rather, we
highlight briefly some institutional issues, in baof the different potential stages of over-
indebtedness. Stages range from before any probiegis have started, to the situation where the
household is over-indebted but no legal procedbea® yet been initiated, to the potential stage of

® This section draws gratefully on discussions W#tharina Jahntz, Victor Tsiafoutis and Tuula Linithe authors bear
sole responsibility.
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legal procedures. Furthermore, rather than a q#B@i account of how these institutional
arrangements interact with service delivery in itgalwe provide mainly a hypothetic analysis,
occasionally drawing on examples from across the EU

Avoiding Over-Indebtedness

Some laws and regulations can play a role in amgidver-indebtedness. Such arrangements interact
with the need of social services and with theirimpt design. Two types of arrangements are
discussed with one specific, timely example of eddese are certainly not the only institutional
arrangements which can help avoid over-indebtedi@b®rs include e.g. improved debt registries. In
March 2011 the European Commission is expecteddpqgse legislation for ‘responsible lending and
borrowing'. This proposal includes a range of pregiw@ measures such as requiring a standardised
pre-contractual information sheet, have a mandgteibd where the borrower has the right to
withdraw, and regulating advertisement and testheglit worthiness, etc.

a) Measures aimed at decreasing repayment costscaps

Credit rates of well-over one thousand percentametp above the standard rate have been reported
on usually relatively small, instant loans to lavedme households. Such rates easily make loans
spiral out of control, with rapidly accumulatingténest commitments. Government-imposed interest
caps can protect households from such excessede &lch caps might push borrowers into the
illegal market, this might be less likely to happeimen caps are set at e.g. five hundred perceneabo
an ECB reference rate. If too high, though, themgsdose effectiveness. If it would stimulate the
illegal market, illegality might provide a cleagaal that it is unwise to borrow money at thesegat
and make it harder to obtain such loans. Therebbas ample experience with such caps, e.g. in the
US (Grossman 2010) and the EU (Reifner et al. 201€)ally at much lower levels than the example
presented. The European Commission recently coroness a study on interest caps in the EU
(Reifner et al. 2010). The report gives a comprstven overview of the types of interest rate
restrictions that exist in the EU Member States ginds an assessment of the impact of these on both
credit markets and people. Overall, rate-caps se#rnto be unambiguously advantageous, and further
legislative action by the EU is unlikely in the néature.

Such institutional protection of consumers makeatage aspects of financial education somewhat less
urgent as they are institutionally protected fromking certain particularly costly decisions. It may
somewhat decrease the potential of debt restragiuprogrammes. Usually such solutions, e.g.
offered by the Finnish GF, aim to merge severakagjve small debts into a single, cheaper, loan.
When the cost of the small loans decrease, thefibefeollapsing them into a lower-interest loan
also decreases. Furthermore, if successful, inteegs should make the group of households in need
that have been forced into high interest lendinglin with respect to other groups. The overall
service balance can be expected to shift towardra@loups, such as those in difficulties because of
unexpected life events.

b) Measures aimed at preventing instant lendingepaontracts

In Finland, elderly women are a group particulatyisk of becoming over-indebted. One underlying
reason is the relatively high prevalence of gangpbkudictions among this group. While gambling
addictions generally trigger over-indebtedness,iraportant factor is the availability of instant
borrowing facilities with little control of debtdrsreditworthiness. In Finland, for example, thare
so-called ‘'SMS loans’. Sending-out a single SMSeimugh to receive an instant transfer of a
relatively small amount of money (e.g. 100EUR),iagfaultra-high interest rates. Variations include
phone or internet borrowing, with similarly lack attention to the financial capacity of the borrowe

88



Consumer Bankruptcy in Europe
Different Paths for Debtors and Creditors

In Finland, recently the problematic nature of sladns was acknowledged and 24-hour service was
prohibited, only allowing SMS-borrowing during dage. Some other EU Member States have
measures in place which bar such borrowing. Fomgig, in Germany the client’s signature is needed
in order to borrow money, requiring a paper cortrécis explicitly not allowed to enter into the
contract only in electronic form, i.e. via e-mail®MS.

The interaction with debt service need and desgsimilar to that of rate caps discussed previously
Nevertheless, protection against instant borrowisignore specific in its interaction with social
services. Gambling addicts and several other grpopsntially in need of instant borrowing tend to
know that decision is unwise, but their impulsiveed is stronger than this knowledge. It can thus be
questioned whether education alone would have Heipehe first place. Discouraging impulsive
loans potentially decreases the demand for soer@icges and it avoids re-occurrence for a specific
risk group, making it a little harder to fall bagko old habits. Still, the long-term solution ligs
addressing the gambling habit.

Over-indebted, But Not (Yet?) Bankrupt

The stage where households start running into kegblot have not (yet?) reached an entirely hopeles
situation, is the period when debt advice servizaas contribute most, in the ways described above.
We focus on two areas where the institutional fraork interacts with social service provision if an
appropriate fit is to be achieved: the overall alstaristics and quality of the legal framework and
more specifically— the complexity of the legal (dhefit) system.

a) Overall characteristics and quality of the Idigatework

It is clear that countries have moved toward aesystvhere debt adjustment laws are in place. In most
EU Member States, debt discharge is conditionad @artial payment obligation and on a number of
requirements concerning the debtor’'s behaviouthénUnited States (US), discharge is conditional to
a lesser extent. Nevertheless, it should be ndtatdthe spectrum is broad in the EU, with the UK
coming closest to the US system (Reifner et al32@erhardt, 2009; Frade, 2010). Some Member
States do not provide the option of a debt disahaBgain, for example, passed a bankruptcy lay (
concursa) in 2003 which provides for debt settlement pléreg can result in a reduction of the debt
(maximally half of the amount) or an extension bé tpayment period of maximally five years
(Gerhardt, 2009), but it does not foresee debthdige. Overall, though, the number of EU member
states without a consumer bankruptcy law is deorgasvith Greece recently (September 2010)
having established such law, and Hungary, Italy hitlduania in the process of drafting it (Niemi
2010).

This development has implications for the type @fial services needed and for the overall need of
such services. In absence of legal alternativegaineaspects of the legal side of debt advice are
irrelevant such as helping households to considedr fde for bankruptcy. On the other hand, the
importance of other elements of debt advice becalirlhe-more urgent. Households can be left on
their own, or have to seek support from their dasgworks if they are lucky enough to have such
networks. Similarly, in systems with legal solutoim place, but where legal roads are particularly
unattractive or uncommon for other reasons (eajamd, Portugal, Sweden), certain social services
can be expected to be of more immediate help. kample, in such systems, mediation between
creditors and debtors can be patrticularly usefuheldVthe legal road is relatively unattractive, debt
advice agencies can further take-over roles pldoyetbgal processes elsewhere. An example is debt
restructuring, which in the Netherlands is often @ut-of-court, legal-binding debt settlement
procedure with authorities keeping close eye orsbbalds’ accounts, while in Ireland debt advisory
agency MABS assists consumers to manage their holdsaccounts and, where necessary, provide
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additional supports for clients of the service. Whige social cost of the specific debt settlemewt a
consumer bankruptcy procedures are high, the gmeH stage becomes more important. Also, a
looming consumer bankruptcy process where creditdtde re-paid only a small part of their funds,
or nothing at all, can push them into informal Isetents, potentially facilitating the role of a teb
advisory service as mediator. When legal arrangé&snare well-developed and well-communicated,
consumers might still be refused access to thasi&es because of failing to fulfill requirements.
such cases, where the legal institution takes suphominent place that they are the first point of
contact of an over-indebted household, it is imgarifor these institutions to not merely discharge
households, but to have appropriate systems ireptacefer them e.g. to debt advice services.

b) Complexity of the legal (and benefit) system

The complexity and the pro-activeness of the sdméalefit system, as well as regulations regarding
access to utilities and enforcement thereof, alag p role. More complex, less pro-active systems
will imply more work for social services to helpide households to their rights, and legal advidé wi
have more weight in the debt advice package. Fumihie, when private bankruptcy and legal debt
settlement options are less complex and better econiwated, households are more aware of a way-
out when things might turn for the worse. This alleviate them from stress, thus potentially
reducing the need for certain psychological sesrice

Alleviating the Process of Consumer Bankruptcy

In most countries, the number of people declariagkbuptcy is relatively small. While it is thus
arguably more relevant to look at the interactidrthese laws with debt advisory services for the
groups who potentially might face bankruptcy at egmoint rather than on those who actually going
through it, it is also important to dedicate pafttlve discussion to the interaction of the precise
arrangement and social service provision duringpitoeess. Firstly, households going through such
processes might need advisory services to copeemittured hardship during the process. Secondly,
merely dismissing one’s debts through bankrupteyslaoes not prevent the problem from arising
again. In general, it can be argued that it is iatuor insolvency procedures to provide tools for
advice and help during the period following the ldeation of insolvency. It has been stressed that
debt advice, a supervised rehabilitation periagricial education and social support to find sairce
of income and to manage household expendituresrbeted to be equally provided during this period
of rehabilitation (Reifner et al, 2003; GerhardipQ; Frade, 2010).

a) Customized legal procedures in tune with custethsocial services

Different types of filers for bankruptcy have badentified (Lechner 2010), and one-size-fits-albde
settlement laws are being challenged. One dimensfidhe consumer bankruptcy arrangement that
could vary according to the type of debtor is l&ngf the ‘clearance period’, the period during whic

a household has to live on a minimum before beiegred of debts. During this period, earned
income above this threshold has to be transfeestiministration (and subsequently to creditors if
administrative deductions permit this) transferradglitional income. Longer clearance periods work
better as a deterrent and inhibit re-occurrenceh3onger clearance periods are expected to be an
effective deterrent for certain debtors, includihguseholds which got into trouble because of
excessive luxury good consumption and strategiauders, having planned their over-indebtedness
and default. Shorter periods might be needed fseand group of households for which business
failure spilled-over into the private sphere, faubeholds which took out reasonable loans but then
went through an unexpected life event such asqgeb;lor for those households who have been tricked
into high-interest lending to finance basic nedessi
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In general, systems with tailor-made laws can lpeeted to require fewer social services. Mechanical
application of consumer bankruptcy laws regardidshe debtor’s individual circumstances leads to

frustration and additional stress. Neverthelessh wailor-made laws, legal advice becomes more

important. Likely, the law will become more complied. This implies better perspectives for those

who are able to find their ways through the legatam, and worse for those who are less able to do
So.

It should be noted that, to be both effective afitient, the social services themselves should be
tailor-made. Overall, social services might beesfslimmediate need for the first group of household
which got into trouble because of excessive luxgogd consumption and strategic defaulters. For the
second group, optimal service mix can differ amadimg sub-groups. Those struck by a life event
would benefit from support specific for the lifeemt (e.g. employment services, medical services).
Those tricked into high-interest loans would gaiarenfrom support with arranging their finances,
with potential for debt restructuring beyond emtgrinto legal procedures. Strategic defaulters, in
contrast, are less likely to benefit much from ahthese mentioned services.

b) Structural characteristics of the bankruptcycpure: length and minimum living conditions

As in reality most Member States apply a one-sitgealll consumer bankruptcy arrangement, a more
immediate discussion involves the general lengtth@fbankruptcy clearance period. While there is no
optimal length, there seems to be some consensmisgal) law-makers regarding the extremes. The
l-year period in the UK is generally regarded tbors It was originally designed for business
bankruptcy, in an attempt to stimulate entreprest@pr inspired by US practices (Ramsay 2010).
Nevertheless, consumers found their way to thistlaey and it is now reported to occasionally be
used even by students to deal with their studebt. de contrast, the 6-year period in Germany, and
the 14-year waiting period in Ireland are oftennsas too long, and are both currently under review.
In terms of the interconnectedness of the length aatessibility of the procedure on the one hand,
and social services on the other hand, the poirgtreght-forward. In a system where personal
bankruptcy is quick, easy and relatively painlesgial services are less of an issue, except gl le
debt advice for the less-informed. In systems widhgher laws, where it is more difficult to be
admitted to bankruptcy procedure or where the m®takes longer and where the minimum allowed
income during the clearance period is lower, pshadical hardship will require more attention.

Differences among EU Member States in the cleargma®dd create incentives for well-informed
over-indebted households to take-up residencedouatry with more lenient bankruptcy laws to be
cleared of their debts. Free movement of persoadgusdamental right guaranteed to European Union
citizens. While there are legal obstacles, themmsto be possibilities, for example with Germans
finding their way to the UK (Gerhardt 2010). Witmetrecent surge in over-indebtedness in Ireland,
the UK also became an increasingly popular ‘bansupourism’ destination for the Irish. The UK
system is not only more advantageous to debtorstttelrish system in terms of length of the period
but also in exempting certain pension benefits flmemg affected by bankruptcy. (O’Carroll 2011)
Here the legal framework interacts with social smy at a different level. If bankruptcy tourism
becomes more common-place, countries with leniaws Imight face increased demand for social
services at the stage of the bankruptcy processsulggiested in our 2010 workshop report, the
interaction between different consumer bankrupt@c@dures and the EU right of free movement of
persons, which lies at the root of bankruptcy wmrimight well require a response at the EU level.

Many of the current legal consumer bankruptcy ayeaments lack incentives for the person who is
going through the legal procedure to find employthen —if already employed— to put effort into
earning more. The reason is that all income abawinanum should be transferred, and the clearance
period is not shortened if more payments are makle.Austrian system is an exception. It allows for
a potential clearance period reduction if more taarertain proportion of outstanding debts has been
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repaid after three years into the procedure. Frothearetical point of view, the incentive to find
employment stimulates people to see future opptigsrand to remain socially integrated by means
of employment. While it is hard to see how thistiimonal arrangement would interact with legal
debt advisory services, it seems reasonable tocexpat the incentive to remain socially included a
the additional income generated through laboursfmrter clearance period) decreases the need for
social/health-related and welfare services. Desigiinancial services can also be expected to diffe
in particular if households can keep part of thditamhal income, e.g. focusing more on effective
saving. Psychologically it has also been arguebet@rucial that debtors see that funds are used to
pay-off creditors rather than to cover administ&atcosts. Administrative cost have been reported to
be a reason why the general opinion in society tivas debtors do not pay the money back (Koark
2010). Knowing that creditors are repaid could dissen feelings of guilt among some debtors.
Efficient, transparent systems can be expectedetultr in less frustration and less need for
psychological support.

In some systems, the allowed minimum subsistengd Buring the clearance period is the same all
across the country. This does not necessarilyerdiatthe size of the country. For example, in
Germany the allowed minimun®P{andungsfreigrenzds the same all over the country. The amount is
currently fixed at EUR985.15 for a single persoiitlfaut any obligation to pay alimonies to anyone).
In Finland, in contrast, the minimum is set ataliéint levels for regions depending on cost of gvin
Intuitively, such geographical differentiation inmmum levels makes sense. Nevertheless, arguments
against such diversity include potential for misgsigning-up for residence elsewhere), disputable
levels (depending on individual consumption bagketsid residence being a variable that is in
people’s own hands anyhow as they are free to nBeimg single or having children is more difficult
to change, and are a more common way to have iagain subsistence levels across the EU. In
terms of social services, those living in relatwekpensive (usually urban) areas, in countrie$ wit
fixed minimum levels, can be expected to bear rharelship than those living in less expensive areas.
In general, systems with fixed levels can be exgktd require more heterogeneous social service
provision, from an equity perspective.

It is considered a crucial issue whether the ondebted are protected to retain their homes. For
example, the Greek consumer bankruptcy law, inefeince 1 September 2010, for example, provides
extensive options for this. The debtor can maintearithis main residence if she/he can credibly show
that she/he will be able to pay 85% of the comnaénealue of the house in at most 20 years. Other
residences are liquidated. If someone owns only lomgse and her/his partner does not own an
immovable that can be used as a residence, therpeas maintain the house even when not living
there. This often concerns a household owning &dndu the countryside, usually a property which
has been in the family for long, or someone who tdueusiness reasons has to live somewhere else.
In countries with low home-ownership rates, rematfedent minimum subsistence levels (e.g. in
Finland) are a variation on such arrangements. Véheousehold consistently lived beyond its means,
or when rents are way beyond the normal, blind stpy keeping people in their homes might not be
socially desirable. This explains for example tthat basic idea behind the design of the Greek $aw i
that a person needs one house only, and not twoooe. For the less fortunate though, having a
home-protection provision gives some comfort, ggé rights are well-communicated and enforced.
This is where social services can play a role. Teeay serve as an important moderator of whether
home retention elements in the law achieve thejeatlve. Financial (advisory, refinancing) and
welfare (housing support, social security) servinase been identified as key elements in helping
households avoid foreclosure (Holm and Astrup 200@th better protection against foreclosure,
these services will be of less immediate needhdukl be noted that similar arguments can be made
with regard to the legal arrangements concerniagitht to retain access to utilities.
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Conclusion

In the midst of the crisis, several countries aweking into revising their legal institutional
frameworks with regard to over-indebtedness. In,taocial service providers are adapting to changed
service needs and limited public funding. This pagraphasizes and illustrates that the legal sphere
and the social service spheres are not two diffenrlds, but are highly connected. While we
presented some general thoughts on how debt adeiséces are interrelated with the institutional
framework, we do not go into great detail with negéo the precise nature of the different service
types. While some research has been done congjdevirich services work best in which
circumstances, evidence is still limited in thigaed. Early 2011, Eurofound launched a study to fil
some of this gap. The project will assess how f@rave access to and quality of service delivergrin
integrated response to over-indebtedness. It widlméne what debt-counseling practices have been
successful, and in what circumstances. It will dtgyen reports from several EU27 Member States,
with case studies of service providers in respeatiwuntries.
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