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Abstract

This Working Paper is a collection of contributiom&sented during the Workshop "Framework for
Economic Development in EU External Relations off' 22d 28 January 2010. The contributions
explore various facets of what is known as econodewelopment and what with time has
incorporated many new aspects and developed linlts ather policy fields. Starting off with the
traditional realm of the development policies -d&a- the paper shifts to explore how the solely
economic notion of development has been enhancedigh the introduction of the concept of
sustainable development, and how this concept mtagriated into two policy areas — that of migration
and human rights. Each of the contributors proviesn-depth analysis of a respective facet which
build up a very complex picture of what economigelepment in EU external relations has become.
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ECONOMIC DEVELOPMENT IN EU EXTERNAL RELATIONS
Introduction

Marise Cremona, Karolina Podstawa, Laura Puccio

When in the 1960s the World Bank drafted its dgmelent policy it reflected the then widespread
belief that the term “development” represents &e&agurely economic, state-driven and state-owned
capacity building. Since that time, the recognititvat development is a complex interaction of
societal and economic variables has resulted imeater emphasis on institution—building, human
capital training, the importance of civil socieand the creation of rules and principles govertirg
interaction between institutions at different levelithin the state — the rule of law, democracy and
human rights have come to be regarded as indispienar development. The need for a stable,
secure environment in order to achieve these ¢@aded to theories of human security and increased
emphasis on the nexus between security and develdpm

The need for a holistic approach towards developrhas also been acknowledged by the European
Union. Its development policy, initially limited taid and trade, has expanded into institutional-
building, tackling the security-development nexuégration and development, and dialogue on how
to develop market regulation (including competitlaw and environment law) to promote sustainable
development. Moreover, the EU is reconsideringu$e of some trade instruments (such as rules of
origin) with respect to developing countries, tyito devise more development-friendly rules. Three
main factors contribute to this holistic approachi¢velopment:

First is the Union’s emphasis on policy cohereridee need to take into account the development
effects of different policies has been affirmedvarious institutional communications on Policy
Coherence for Development since 2005, as well @sdrEuropean Consensus on Development. It is
enshrined in Article 208 (1) TFEU (formerly Articter8 TEC) , which requires the Union to take
account of development cooperation objectives snoither policies. The general objectives of all
Union external action under Article 21(2) TEU, whiare also to be taken into account in the external
aspects of the EU’s other policies, include thetanable economic, social and environmental
development of developing countries, with the prynaim of eradicating poverty,. However, the
guestion remains whether the use of developmenmntyptd foster other external or internal policy
objectives, including migration and security, isri@ matter of subordination than synergy. The shif
in EU rhetoric is obviously important, but we wilkked to look critically at practice over time irder

to assess the extent to which development objectiage actually been furthered.

Second is the desire of the EU to export its owmadive model of economic, social and political
development (be it in competition law, environmenticy or human rights and institutions) and to
present itself as a reference point for develogimgntries in the promotion of growth and sustaieabl
development.

Third, the growing interdependence of markets ssigga need for more dialogue on various issues
(competition law, monetary policy, environmentaligies).

However, doubts are often expressed as to thelamogatibility of those policies, their coherence,
and finally how effective the EU is in promotingeth.

The following working papers are the revised varsiof papers presented during the EUlI RELEX
Working Group workshop “The Framework for Econorbievelopment in EU External Policy”. The
papers propose the analysis of practical examgldsedolistic ambitions of EU policy in relation t
developing countries. The ultimate purpose is ttemaine the ways in which the EU has tried to
create coherence among different policies, asanctses of the development-security nexus and the
migration-development nexus, as well as the EWsmsideration of the trade and development nexus
in recent years. The working paper as a whole &g the recent evolution of the EU’s relations
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with developing countries, the limits, primary cents, and the manner in which development-
friendly rules in such areas as migration or tradécy have been created. It will also take into
consideration ways in which the EU exports its nhadedevelopment, how it includes institutional-

building and specific regulatory models in its pglinitiatives.

The first two papers by Laura Puccio and Marco 8adeal with economic policy aspects of
development. While Puccio focuses on traditiondkemal relations instruments of the EU - trade
policy instruments such as free trade agreemehis second paper opens the discussion on the export
by the EU of a normative model of rules regulatitognestic markets. The case study discussed is that
of competition law.

The EU has built up its external relations with eleping countries through the conclusion of trade
agreements. The multiplication of free trade agex@m(FTAS) and the resulting systemic issues such
as market fragmentation and preference erosionphdty shifted the interest from tariffs to other
regulatory issues. In this context, Puccio discsi$se role of preferential rules of origin protacahd
different strategies used by the EU to reform theshnical trade rules in its external relationthvitis
various trading partners. While the EU has incluttedEuro-Mediterranean countries in a process of
substantial harmonisation of rules of origin, leadio the formation of a Pan-Euro-Mediterranean
Origin System, it has maintained a rigorous pobéydifferentiation with other developing partners
such as the African, Caribbean and Pacific (ACPigmto the Cotonou Convention. The paper shows
that the need for differentiation can uncover thie tmain limits of regional harmonisation of rulds o
origin. First of all, regional harmonisation did tnkead to less restrictive rules of origin, and
developing ACP countries facing difficulties in cplying with the rules requested more liberal rules.
Rules of origin in that context become a new imaent of differential treatment answering to the
claims of preference erosion and low utilisation peferential agreements by ACP countries.
However, the paper shows that development friendls of origin were granted only in few selected
areas, thereby failing to promote diversificatidrirade. The second limit of regional harmonisai®n
that without cumulation rules between the main ib@dpartners of the developing country, the
“Hub&Spoke” effect will persist. Puccio points thet example of Mexico whose main trade relations
persist to be with the US even after concludingldraagreements with the EU and Japan. The
significant vertical integration within NAFTA andhe potential difficulty faced by Mexican
companies in complying both with NAFTA and with Bdkxico FTA rules of origin regimes was
initially reflected in the granting of transitionalles of origin to facilitate Mexican exports iorse
sectors but this did not provide a sustainabletssiu

In the second paper, Marco Botta addresses theigues the EU as a model for transition and
emerging countries in drafting the rules and ing8bn of their competition laws. Competition law is
taken as an example of the new comprehensive agptoalevelopment, as it starts from the position
that in order to create growing economies it is sudficient to build infrastructure and an indusskri
sector; market institutions are also needed. Catigpetaw is a fundamental market institution in so
far as it provides the necessary access to mdiketew entrants, thereby promoting lower prices fo
consumers and creating incentives for higher priddtyicand competitiveness. The paper starts by an
overview of competition law clauses in some EU mde relations agreements, in particular with
members of the Stabilization and Association Agreets and the European Neighbourhood Policy. It
sees how far incentives to properly implement cditipe laws change when there is a prospective of
enlargement, and, therefore, when the adoptiomefacquis communautairewill be compulsory,
compared with the position where no accessionddtt is foreseen. However, the main focus of the
paper is not on countries bound by the EU throughindernational agreement but on two Latin
American emerging states, Brazil and Argentina. Tduk of the "carrot” (such as enlargement or
closer economic relations) for the adoption of B competition law model was the criterion for the
choice of the two case studies. The differentiabetween the two Argentinean and Brazilian models
demonstrates also the limits to the EU model tiam$ation into an emerging country. Indeed, the
paper shows how the Brazilian unorthodox way ofléngenting competition laws so as to adapt the
model to the Brazilian political and legal cultushvironment has been more successful than the
Argentinean applicatioa la lettreof the European model.
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The third and fourth papers continue to examineoader conception of economic development. They
focus on the issue of sustainable development sedlypoth within the framework of the recent

Economic Partnership Agreement (EPA) of the EU with CARIFORUM States as well as in the

external relations between the EU and MERCOSUR trimsn where no formal free trade agreement
has as yet been signed.

llize Dubava’s contribution turns to the issue ofatvho-called ‘WTO++" FTAs (i.e. FTAs designed
not only to meet the WTO threshold for an FTA unélgicle XXIV GATT and Article V GATS, but
which also include commitments on investment, lattial property, and other regulatory policies)
add to the concept of comprehensive agreementgéairing how the CARIFORUM EPA regulates
foreign direct investment (FDI) so as to fostertaimable development, understood broadly as the
challenges brought by FDI to environmental andaldoical development. The paper investigates the
legal provisions introduced in the new generatibikld FTAs and compares them to the definitions,
objectives and principles present in public intéoral law as well as legal provisions included in
other international agreements and bilateral imaest treaties (BITs). The author assesses pogitivel
the improvements that the CARIFORUM EPA bringste balancing of economic and sustainable
development concerns and sees the new legal prosishtroduced both with respect to corporate
social responsibility as well as the sustainabletigpment related provisions within the investments
chapter of the agreement as going beyond the neerggon of international investment agreements
and paving the way for new developments in thematiional legal framework for investments.

Fabiano De Andrade Correa also analyses sustaidalildopment issues but takes both a step back
and a step forward with respect to llze Dubavajsepavhich focused on the specific relation between
sustainable development and foreign direct investiwithin an international agreement concluded by
the EU. He takes a step back in order to give ad@ooverview of the role of regional integration i
fostering sustainable development while at the stime analysing the EU both as a normative model
and as a global advocate of sustainable developmeits external relations. The paper uses the
example of the EU, in both its internal and extepalicy, to show how regional integration can
advance the sustainable development concept etabarainternational law. For the analysis of the
role of the EU as a global advocate of sustaindblelopment, the author takes the example of EU-
MERCOSUR relations. The paper analyses a varietypsifuments used by the EU in its relations
with a group of partners not bound by partnersigpe@ments. In particular, it looks at the Inter-
Regional Framework Cooperation Agreement (IFCA9dér and technical and scientific cooperation,
as well as political dialogue frameworks and pecditi declarations. The paper concludes that the
definition of sustainable development in the EU a@m quite broad and close to the definition
developed in public international law. The challermgpth in internal policy and external relations is
presented by the potential for conflict with othpmiitical interests and how they translate into the
instruments used by the EU to export the conceptistainable development.

The fifth and sixth papers in this collected workipaper concern the nexus between migration and
development, exploring how efficient the EU hasrbieits attempt to approach migration not only
from a perspective of internal security but alsorfra development perspective.

In her contribution, Janine Silga traces the evotubdf the nexus between migration and development.
In particular, she looks at the political documertammunications and Council Conclusions so as to
highlight an evolution in the conception of thekliges between migration and development in the
origin country. At first, we see a focus on migoatias an internal security threat, with development
policy helping to curb migration pressures by pringpthe development of origin countries (the ‘root
causes’ approach); i.e. seeing the absence of des@lopment as the main cause of migration flows
and therefore development policy as an instrumerdounter migration. The change in perspective
comes from considering the contribution of migratto development in the origin country, i.e. how
migration can become instrumental to local develeptnin the origin country (‘the co-development’
approach). The objective is to reinforce the syiesrgpetween development and migration policy, in
the context of increased emphasis on coherendwipdlicies of the Union. However, as Janine Silga
emphasises in her conclusion, the political disseustill lacks implementation in the actual prazt¢
migration management. The development approachigoation might have concrete policy tools in



Marise Cremona, Karolina Podstawa and Laura Puccio

development policy but still lacks an implementatio the legal framework shaping the internal
migration policies of the EU and the Member States.

The paper by Tamirace Fakhoury focuses on the bhgiyroach to migration and its implementation
in relations between the EU and the MENA countrieBis contribution attempts to assess how
effective the EU has been in transposing the palitdliscourse of the global approach to migration
(GAM) into actual policy changes. As Silga ha®ailsted, the GAM'’s political discourse has shifted
from a security-centred approach to a more balaapgdoach to migration. The GAM is the policy
framework encompassing three pillars: managemeriegdl migration, the fight against irregular
immigration and the creation of positive synerdiesween migration and development. The author
emphasises that inasmuch as the GAM functions\esyabroad political discourse umbrella for the
whole migration policy of the EU, it fails to taketo account thematic and geographic specificities.
The author looks at the flaws of the GAM approacmt a political discourse point of view as well as
in the instruments and methodology used to formeudaid implement it.

The last but not the least important topic addmdseethese papers is the approach of the EU to
promoting human rights in its external relationdieTtraditional insertion of human rights in
development-oriented actions of the EU had beeayutiir the use of conditionality, mirroring the idea
that human rights could be introduced into a pmitiand social context without local population
participation. The recent evolution has been toveandore participatory approach to the promotion of
human rights. Karolina Podstawa in her contribytianstead of focusing on the traditional
conditionality issue, looks at this new conceptidrihe development and human rights nexus and its
integration into EU development policies. To dasththe author reviews the role of the UN Human
Rights Based Approach for Development (HRBAD) iaghg the new methodological framework to
approach the development - human rights nexusti#&melinks the HRBAD to EU policy and practice
with respect to human rights and development aidreVprecisely, the paper examines European
Commission policy documents as well as the EU Tesdb identify the basis for the development -
human rights nexus and how this reflects the pdiiayneworks and objectives of the UN HRBAD
approach before looking at the practice to see hdnethe political discourse is matched in the
implementation of EU development policy. The paigetritical of the absence of clear responsibility
frameworks affecting the members of developmentroanity in both the theoretical design of the
UN HRBAD and in the EU approach. Finally the papencludes that a great deal has still to be done
really to implement in EU development policy theftsfrom a conditionality approach to local
ownership of development projects and a more ppatiory promotion of human rights.

As this brief description of the contributions teetcollective Working Paper demonstrates, the focus
of the papers, and of the EUI RELEX Working Group$hop where they were first presented, was
economic development, and it is against the ohljestiof economic development that other EU
policies and objectives need to be balanced. Dedpd efforts undertaken on the international level
over the past twenty years, development practiceldn@ely focused on economic improvement of
states and their citizens rather than on a cortobuo their wellbeing in a more holistic sensedA
indeed, this is reflected by the European UnioncWwhbound by international law and its evolution
and with the ambition of being a role model, drdles link between development and other policies.
Article 208(1) TFEU mandates a double-sided viewdaierence: on the one hand (as Article 178 EC
provided before) development objectives are toalzert into account by the EU in implementing its
other policies; on the other hand, development emtjon is to be ‘conducted in the framework’ of
the Union’s general external principles and objasti These principles and objectives include the
promotion of human rights, but they also include ititerests and security of the Union. Interestingl
though perhaps not unpredictably, the link is predantly present in the policy discourse and not
that much reflected in the instruments adopted; aaor we identify a coherent approach to all the
policies discussed. In particular, the shift frosing development policy as instrumental for other E
objectives (trade and investment promotion, to t@umigration flows, for example) to a fully-
fledged reinterpretation of other EU objectiveslight of development concerns is yet to be fully
undertaken. On the other hand, it cannot be claithadthe EU has not progressed towards its stated
objectives — the contributions to this volume shbat it is highly aware of the complex dependencies
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between various policies. It recognises a symbiogliance between different policy branches
(migration-development; trade-development; humahts-development etc), yet it seems that it is
constrained by the general legal and operativedveonk of development policgensu largand has
so far failed to find the right instruments to aafg its goals. We will be following closely the e
the European Union will take under the Treaty afdain.

The conclusions that emerged during the workshoge weflected in the intervention of Maurizio

Carbone, as an invited discussant from the UnityeddiGlasgow. We particularly want to thank him

for his participation in the workshop and for theryvaluable comments he gave to the contributors t
this working paper.






ECONOMIC ASPECTSOF DEVELOPMENT

EU Preferential Rules of Origin Regimes in FTAs wih Developing Countries: Differential
Treatment and the Limits of Regional Harmonisation

Laura Puccio

Abstract

Preferential rules of origin are the rules definirgoduction processes as well as value-added
requirements to be achieved within a Free TradeaAreorder to obtain preferential treatment. The
economic literature has indicated that preferentialles of origin may either distort trade flows,, or
because of their technicalities and their diversdgross agreements, create barriers to the
preferential market access forcing many producerftgo preferential treatment and to pay duties.
In the course of the last decade the EU has engagadegional harmonisation scheme of its rules of
origin. However, many aspects of rules of origiginees remain tools for EU trade relations to
differentiate across negotiating partners, and mrtigular across developing countries. This paper
proposes to analyse how and why the EU decidedatmdnise preferential rules of origin and
highlights the difference maintained after the hanisation will have been completed. The paper tries
to clarify what are the different policies and teadtrategies chosen by the EU in its trade relaion
with developing countries when deciding the spatds of origin protocols.

1. Introduction

The promotion of bilateral and regional trade agreets has been at the core of the European Union
commercial policy since the very beginning of itgegration history. Being a customs union and
disposing of trade policy as the main instrumenitoogxternal policy, the EC started very quicldy t
enter into a variety of bilateral trade agreemehtsthe 1960s--1970s, the EC had a vast web of
association agreements with potential candidateadoession, with the Mediterranean countries, the
EFTA countries as well as with African, Caribbeamd aPacific countries (ACP). The various
agreements were regularly updated to enlarge thpesof cooperation as well as to facilitate trade
liberalisation. Amendments to facilitate trade flowalso encompassed preferential rules of origin.
Preferential rules of origin are the set of procsmrcific rules, general principlésas well as customs
procedural rules, defined in the Preferential TrAdeeement (PTA), in order to establish the critexi
good must satisfy, in order to claim the originarfe of the PTA Members and therefore receive
preferential treatment. Rules of origin are essigd so as to ensure that only goods from a given
partner country will receive preferential treatmeiithis practice is important in Free Trade
Agreements (FTA) and Generalised System of Prefese(GSP) as the parties to the agreement have

! Product specific rules are the rules that foraugrof products, for a particular product or fospeecific type of variety of a
good define the criteria to obtain the origin undespecific agreement. Product specific rules mctided normally (even
though not always) in the origin rules annex ornteol classifying goods and products of goods feifg the international
classification of goods (Harmonised Commodity Dgdn and Coding System, also called HS classificati For

example, Protocol 4 to the EEA agreement will conthe preferential rules of origin for the EEA awdl specify inter alia

specific requirements to obtain origin for musig@truments under chapter 92 of the HS classificatanother rule will
apply to the products of heading 7304, 7305 andb 3@bes, pipes and hollow profiles of iron (othtkan cast iron) or
steel”); a specific rule applies for “diodes anainsistors and similar semi-conductors devices @xgafers not yet cut into
chips” part of heading 8541 of the HS classificat@nd so on and so forth... (this examples arentdi@m the EEA

agreement, EEA OJ 1997 L 21/12).

2 The general principles include the definition dfigh processes of production are not considerditiuft to confer origin,

the definition of territory from which operationeainputs to fulfil product specific rules may bensidered to confer origin
(cumulation rules) and other general rules thatdnteebe complied with in order to obtain preferahtrigin (such as
territoriality principle, direct transportation mul.). For more extensive explanation see below.
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not harmonised their external trade practices #metefore, without rules of origin, third countries
goods could be transhipped through the least ceés&iborder and profit from preferential treatment
(duty-free access or lower duty than those provitedunder Most-Favoured-Nation concessions)
within the preferential area. This circumvention afstoms duties is called by economists 'trade
deflection® Rules of origin avoid such circumvention by defipithe production processes or the
value added which have to take place within théteey of a PTA Member in order to qualify for
preferential treatment.

However, rules of origin tend to be extremely cacgied. With the proliferation of FTAs using
different rules of origin, these “neutral” customges end up fragmenting the markets and therefore
not allowing producers to export duty-free unddfedént trade agreements with the same input‘mix.
Acknowledging the difficulties experienced by comigs in coping with the different origin protocols
and the resulting low utilisation rates of prefei@nagreements, the EC started harmonising
substantially rules of origin protocols in its Assdion Agreements with other European countries
(the EFTA countries, the CEEC), taking the origmtpcol annexed to the European Economic Area
(EEA) agreement (1994) as a model, and thus cre#im Pan-European System of Origim 2003

the Pan-European system was extended to the Mediitem Countries, participants to the Euro-
Mediterranean Partnership (resulting from the Bar@ Process). The Commission recently
proposed also to replace all the harmonised prtg@fdhe Pan-Euro-Mediterranean origin system by
a single ConventiohThe participants in the European Union’s Staltilisaand Association Process
would be included in the Conventidn.

The Pan-European System provides a group of agreshwéth almost identical set of rules and its
harmonised origin protocols served as a referencghe amendments of all other rules of origin

3 T. Jakob and G. Fiebiger: ‘Preferential rules Gf§ia — a conceptual outlingin Intereconomics - Review of European
Economic PolicyMay/June 2003, 138-146.

4 By input mix, we intend the bundling of factors mbduction such as materials and intermediate mtsdused for the
production of a final good.

® The harmonised protocols are found in the follapagreements: EEA 0J 1997 L 21/12, Czech Republit996 L 343/1,
Romania OJ 1997 L 54/1, Hungary OJ 1997 L 92/1, @¥1 111/1, Estonia OJ 1997 L 111/101, Latvia @971L 134/1,
Bulgaria OJ 1997 L 134/1, Lithuania OJ 1997 L 13@lgvakia OJ 1997 L 212/1, Switzerland OJ 1997 &/19 Iceland
0J 1997 L 195/1, Norway OJ 1997 L 195/201, Slove@ih1999 L 51/3, Turkey on industrial goods: OJAR212/21,

Turkey on agricultural goods: Decision No 3/2006he EC-Turkey Association Council, of 19 Decemb@d& amending
Protocol 3 to Decision No1/98 of the EC-Turkey Agation Council of 25 February 1998 on the tradeimegfor

agricultural products, CE-TR 108/05, OJ 2006 L 110/1.

6 Algeria OJ 2007 L 297, Tunisia OJ 2006 L 260, Mmm OJ 2005 L 336, Israel OJ 2006 L 20, Egypt A6A073, Jordan
0J 2006 L 209, Lebanon OJ 2006 L 143, it will adsply to the EC-PLO agreement following DecisioB0D9 of the EC-
PLO Joint Committee of 24 June 2009 amending Pobt8cto the Euro-Mediterranean Interim Associatidgreement
concerning the definition of the concept of oridging products and methods of administrative codparaOJ 2009 L 298,
and should apply to the still under negotiatioreagnent with Syria.

" European Convention, 21 April 2010, Proposal f@oancil Decision on the Signature of the Regional @otien on Pan-
Euro-Mediterranean Preferential Rules of Origin, CQGA(0) 168 final; European Commission, 21 April 20R@posal for
a Council Decision on the Conclusion of the Regidbahvention on Pan-Euro-Mediterranean Preferentiab®Raf Origin,
COM(2010) 172 final.

8 For the moment the Stabilization and Associatigme&ments provide for bilateral cumulation with g and a process
has been started to establish a diagonal cumulatiea including the EU, Albania, Bosnia and HerzagmvCroatia, the
Former Yugoslav Republic of Macedonia, Montene@erbia and Turkeysée,Commission notice, 2010 OJ C 225). The
Single Convention would however extend the Pan-Blediterranean Cumulation to the participants in Eheopean
Union’s Stabilization and Association Processg(Article 1(3) of the Commission proposal, supraenox

° EEA 0J2005L 321, Switzerland OJ 2006 L 45, ledlaOJ 2006 L 131, Norway OJ 2006 L 117, Faroe tsan
0J 2006 L 110, Turkey on industrial goods: OJ 10292/21, Turkey on agricultural goods: Decision 3/18006 of the EC-
Turkey Association Council, of 19 December 2006, radiveg Protocol 3 to Decision No1/98 of the EC-Tuyrléessociation
Council of 25 February 1998 on the trade regimeafnicultural products, CE-TR 108/05, Algeria OJ 2097, Tunisia
0J 2006 L 260, Morocco OJ 2005 L 336, Israel 0X20Q0, Egypt OJ 2006 L 73, Jordan OJ 2006 L 208pdnon
0J 2006 L 143, it will also apply to the EC-PLO egment following Decision 1/2009 of the EC-PLO f@ommittee of
June 24, 2009 amending Protocol 3 to the Euro-Maditean Interim Association Agreement concerniirggdefinition of
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protocols, for the stipulation of new agreemenighsas those with Mexico and Chile, as well as for
the negotiations of future agreements (as the ElutkSKorea FTA, in force from 2011, and the still
ongoing negotiations with MERCOSUR). However, magbfferences were still maintained in
comparison with these other agreements with retgastbme product-specific rules and especially to
accumulation (or cumulation) rulésin the view of the above, this paper will try tasaer the
following questions:What were the reasons for harmonisation of rulesrigin in European Free
Trade Agreements? Why was the Pan-European systemded to Mediterranean countries but not
to other partners? What were the differences amibtrggvarious origin protocols? What were the
objectives of these differences? And finally whaat @ve learn from the European experience in
harmonising rules of origin?

The main reason to modify cumulation rules and luawige the product specific rules in Europe was,
first of all, the Hub & Spokes effect created by thultiplication of FTAs in Europ€.The Hub &
Spokes theory depicts a situation, in which a Habntry, at the centre of a web of bilateral trade
agreements with many different and normally smatteuntries (the Spokes), attracts investments at
the detriment of the Spokes. The Hub & Spokes pimemon has two main reasons: firstly, companies
obtaining the origin of the Hub would be allowedaitcess all the Spokes market whereas they were
not able do it (or it was deemed more difficulthem obtaining the origin of a Spoke; secondly the
Hub market being bigger (often more industrialifesh the Spokes), makes it easier for companies to
get intermediate inputs necessary to meet thettimo groduct-specific origin rules.

The pan-European system was, therefore, creatitititate trade among the different partrigtsut
the system maintained stringent requirements, lglitp source inputs from within the pan-European
area, and was therefore not easing the conditmissurce inputs from third countries. The rules for
ACP were originally also designed to ensure thatdpcts were entirely originating from ACP
countries, the intention was to attract industtieg would delocalise the entire production process
avoid attracting only investments of low value-adiée the assembly stage of productibrlowever,
requirements were so stringent that most produatddcnot obtain preferential treatment without
asking for derogations from the rufésThe new rules for Economic Partnership Agreefient

(Contd.)
the concept of originating products and methodadrhinistrative cooperation OJ 2009 L 298, and shapiply to the still
under negotiation agreement with Syria.

10 Cumulation rules will be more carefully explaineder in this paper, suffices to know that theserales that clarify the
concept of “originating materials” for the purpasgfedefining processes and value added within th&. FT

113, Herin, 'Rules of origin and differences betwesgiff levels in EFTA and in the EC’, (February 198Bccasional Paper
No. 13, Geneva: EFTA Secretariat Economic AffaiepBrtment.

2|dem

13 European Commission, Communication from the Commissiothe Council concerning the Unification of Rulefs
Origin in Preferential Trade between the Communitg ¢he Central and East European Countries and tAidé Bfates,
SEC(94) 19.

1 N. A. Zaimis,EC Rules of Origin(Chancery Law Publishing, 1992).

15 On difficulties to comply with fisheries requirents: M. Carbone, ‘Beyond purely commercial interest¥he EU’s
fisheries policy and sustainable development incAfr in_G. Faber and J. Orbie (ed8gyond Market Access for Economic
Development — EU-Africa relations in transitipn@Routledge, 2009), 336; J. H. J. Bourgeois, ‘RuwéLDrigin — An
Introduction’, in E. Vermulst, P. Waer, J. Bourge(gsls.),Rules of Origin in International Trade — A CompavatiStudy,
(The University of Michigan Press, 1994), 2-3; Gev@ins and J. Kennan, ‘Making Trade Preferences efteetive’, in B.
Hoekman and C. Ozdefirade Preferences and Differential Treatment of éeping Countries(Edward Elgar Publishing,
2006), 318.

On textile rules of origin: OECDIrade and Structural Adjustment — Embracing Glodstion (2005); L. Amedée Darga,
‘The Impact of Preferential Rules of Origin on thevelopment of the Textile and Clothing Sectors inDEA in R.
Grynberg (ed.)Rules of origin: Textile and Clothing Sect¢€Cameron May, 2004); C. Stevens and J. Kennan, if\gak
Trade Preferences more effectivef cit.

18 Council Regulation (EC) No 1528/2007 of 20 Decemh@®72applying the Arrangements for Products Origitpin
certain States which are part of the African, Caedob and Pacific (ACP) Group of States provided foAgreements
establishing or leading to the Establishment ofreeoic Partnership Agreements, OJ 2007 L 348.
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therefore depart slightly from the original loginda as opposed to the Pan-European system, have
been eased, at least in two sectors (fisherieseattite) so as to permit more sourcing of inputstir
third countries.

This working paper argues that the harmonisatiorulgfs of origin in EU FTA was not complete for
two main reasons: (1) the ACP countries needeceadies of origin to encourage their economic
development and were more interested in this diffeal treatment than in receiving the same
treatment as Mediterranean countries under theERappean System of Cumulation, (2) the EU,
while maintaining differences in the use of cumuolatrules and in the drafting of some particular
product-specific rules, establishes a differendiatamong its trade partners and a pyramid of
preferences ranking the various preferential agee¢sn Furthermore the example of Mexico, in
particular, shows how in reality for some of thatpars the eventuality of a total harmonisation of
rules of origin at the EU level would most proballgt bring the desired increase in preferential
exports, especially because it is difficult to cdynpoth with the North American Free Trade Area
(NAFTA) rules and with the EC rules of origin; tB€ rules of origin are not compatible with the
high integration of some Mexican industries witk thmerican counterparts so as to satisfy NAFTA
rules of origin.

This paper will, therefore, firstly present the atien of the Pan-European Rules of Origin and its
enlargement to the Mediterranean area. Secondlyillifocus on the use of the Pan-European Rules
of Origin as a model for other agreements andghlight the differences maintained in the relasio
with various trade partners of the EU. Finally, thaper concludes more generally on the
harmonisation of European preferential rules ofiarsystem and considers the lessons to derive from
the European experience with regard to the debatauwtilateral harmonisation of preferential rules
of origin within the WTO.

2. The Gradual Reform of European Rules of Origin:

2.1.The Regional Harmonisation Process and the Creatioithe Pan-European System of
Rules of Origin

In Europe, the European Community had establishd®72 and 1973 a bilateral relationship with the
EFTA countrie§’ each of them having different origin protocBig\fter the end of the Cold War, the
reopening towards the Central and Eastern Europeantries (the CEEC) was done through the
conclusion of bilateral agreements, known as Eurépeeements’ These bilateral agreements
provided only for bilateral cumulation rules betwethe EC and an FTA partner counttyThe
bilateral cumulation rules were the main reasonirftEithe Hub&Spoke effect of EU early
agreement$! Indeed, in smaller countries, such as the EFTAt@s and the CEEC, industries have

17 Austria, 0J 1972 L 300/2; Finland, OJ 1973 L 328(2land, OJ 1972 L 301/2; Norway, OJ 1973 L 17B%eden,
0J 1972 L 300/97; Switzerland, OJ 1972 L 300/189.

18 £, Graafsma & B. Driessen, 'EC’s Wonderland: an eer of the pan-european harmonised origin prosicop cit,
157-193.

19 Czech Republic, 0J 1994 L 360; Hungary, OJ 199317; Boland, OJ 1993 L 348; Slovak Republic, OJ 19859.

20 3. Herin, ‘Rules of origin and differences betwéanff levels in EFTA and in the EChp cit, ‘Modification of rules of
origin in Europe: new cumulation rule$1999) 3international Trade Law & Regulatiob, 66-68; H-J Priess and R Pethke,
‘The Pan-European Rules of Origin, the beginningaafew era of tradg’op cit 773-809; P. G. Nell, ‘Rules of origin —
Problems and solutions to the Swiss non-partiapaiti the European Economic Areél994)Journal of World Trade65-
82.

213, Herin, ‘Rules of origin and differences betweéaniff levels in EFTA and in the ECap cit.
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to rely on imported inputs and need to export stoasxploit economies of scaleBecause of the
bilateral cumulation rule, the EFTA countries wel#iged to rely on EC inputs so as to sell to the
Community market. They could, therefore, not impaguts from other EFTA or CEEC, as those
inputs were considered as non-originating underbilteeral agreement with the EC. The bilateral
cumulation rule was giving producers an incentiv@toduce from the EC, where they could instead
source inputs from all the EFTA and the CEEC.

Herirt* analysed in 1986 the effects that such arrangemastcreating for the EFTA countries. He
emphasised that complying with bilateral cumulatioles of origin was actually harming the EFTA
countries. 25% of trade between the EFTA countiied the EC had to pay MFN duties because of
non-compliance with the rules of origin.The bilateral cumulation rules were indeed creptin
Hub & Spoke effects, such that producers were betteoroducing in the EC where they could source
inputs from all the EFTA countries and reach a eiggonsumer markét. Moreover, the cost of
complying with rules of origin was reported to bel\between 3 and 5% of the value of the gagdds.
Herin also reported that rules of origin were altyuanore restrictive than it would have been
necessary to prevent trade deflection. Trade deéfleaesults from differences in external tariff
structure of the FTA members. However, Herin shibdmt the tariffs structure of the EC Common
External Tariff and the tariffs applied by EFTA cties were not so dissimil&t.For the above-
mentioned reasons, Herin proposed to modify cunauatles, so as to reduce the Hub&Spoke effect,
and to simplify or abolish certain product specifites of origin, so as to reflect the new MFN ftari
structure of the EC and EFTA countrfés.

The issue raised by Herin's paper became an importeatter in negotiations between the EFTA
countries and the EC. The Copenhagen Council (21ug2 1993) requested the Commission to study
the effects of rules of origin in EU trade relasonith the CEEC and EFTA countries and to submit
appropriate proposals. The Commission issued a Qonwation on 30 November 1994 concerning
the unification of rules of origin in preferentiddlade between the Community and the EFTA
countries’®® However, the main issue in the Communication waisthat rules of origin were too
restrictive toward the sourcing of third countrieput. Even after Herin analysis of tariff struasy

the importance of trade deflection and the desiravbid circumvention of both tariff duties and eth
commercial practices (anti-dumping in particulagsvstill at the centre of the EU stratégfhus, the
Commission paper did not put forward any proposalrévolutionary simplification or abolition of
some product specific rules of origin. The papesruged instead on whether it was necessary to
modify cumulation rule€ and amend product specific rules following the Eff8del so as to ensure

22 Definition of economies of scale: When an indussrgaid to have increasing returns to scale, @msehat an increase in
production brings also about a decrease in thesafgproduction. In such industries, firms withgar market shares enjoy
lower costs and can therefore price cheaper tlogidg

23 3. Herin, ‘Rules of origin and differences betwesmiff levels in EFTA and in the EC’, (February 198Bccasional Paper
No. 13, EFTA Secretariat Economic Affairs Departin&eneva.

2 |dem

2 dem.

% 1dem.

2T1dem .

28 3. Herin, ‘Rules of origin and differences betweéaniff levels in EFTA and in the ECap cit.
2 1dem.

%0 European Commission, Communication from the Commissiothe Council concerning the Unification of Rulefs
Origin in Preferential Trade between the Communitg ¢he Central and East European Countries and tié Btates,
SEC(94) 1897 final.

*l1dem p.7.
32 |demp.5-7.
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less market fragmentatibhand more market integratiamithin the free trade zoré.The desire was

to develop as much as possible the opportunitieditasion of labour between the EU, the EFTA and
the CEEC and foster the sourcing of inputs fronfedént partners in the free trade area so as to
withstand the competition and penetration of lowtcmputs from outside Europe. We have to
remember that the creation of this harmonised catinl system in Europe takes place at the
beginning of the 1990s. The Tokyo and Uruguay rousd effectively reduced MFN tariffs so that the
EC consumer market was starting to feel the presfimm outside competitors. Moreover in the
1980s, following the increase in East-Asian cheaparts in the EC, the EC started a series of anti-
dumping procedures and modified its non-preferémtiles of origin for particular products (some
consumer electronic products, photocopiers, tdlavis) so as to avoid circumvention of duties and
penetration of the market by Asian firfislt is in this context that harmonisation was damel
therefore harmonisation did not bring about anydrntgmt simplification in the substantive product
specific rules so as to avoid further increasehindt countries imports. If the main goal behind
harmonisation was not simplification of substantiuées of origin, what was the main aim and what
were the changes introduced?

2.2.The Pan-European System of Rules of Origin: Basicafmework

In 1996 and 1997, amendments to the rules of opgitocols of the EEA® the Europe Agreemenifs
and the EFTA countri@Swere introduced, the protocols were harmonised thrdPan-European
system of cumulation established. In 1999 SlovErémd Turkey entered into the Pan-European
system of cumulation. In 1999 the amendments toTimkish protocol were covering only some
industrial good¥ not part to the customs union; in 2006 the EC-&yrRssociation Council included
also the participation of Turkey in the Pan-Eurapsegstem for agricultural productsin 2006 the
system was also enlarged to the Faroe Islénds.

2.2.1 General rules

Goods are granted an originating status either wheg are wholly obtained or when they have
undergone sufficient working or processing accaydimthe product specific rules listed in the arigi
protocol.

% The Commission Communication acknowledges that ifierehces in the previously coexisting rules oiyor systems
was dividing “Europe into compartmehtgdem p.2.

% |demp. 2-3.

35 N. A. Zaimis,EC Rules of Origipop cit, 113-117; F. Dehousse and P. Vincéms Regles d'Origine de la Communauté
Européenng(Bruylant Bruxelles, 1999), p. 93-97.

%03 (1997) L 21112.

37 czech Republic OJ (1996) L 343/1, Romania OJ (19841, Hungary OJ (1997) 92/1, OJ (1997) L111/1pfist OJ
(1997) L111/101, Latvia OJ (1997) L 134/1, Bulga@ia (1997) L 134/1, Lithuania OJ (1997) L 136/Igvékia OJ (1997)
L212/1.

%8 Switzerland 0J (1997) L195/1, Iceland OJ (1997943/1, Norway OJ (1997) L195/201; even bilateraleagnents with
Iceland and Norway were maintained because the @& not cover some agricultural products.

3903 (1999) L51/3.

4007 (1999) L212/21.

41 Decision No 3/2006 of the EC-Turkey Associatidouncil, of 19 December 2006, amending Protocol Bégision
No01/98 of the EC-Turkey Association Council of 25%Reary 1998 on the trade regime for agriculturadocts, CE-TR
108/05.

4203 (2006) L110/1.
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The ‘'wholly obtained goods' category applies maialyatural products from the beneficiary country
and to goods made entirely from th&mWhen a good is produced with inputs from different
countries, non-originating materials or componentsst be sufficiently processed in order to obtain
origin. 'Sufficiently processed' means that goodsraanufactured according to the product specific
rules listed in the origin protocol. The producesific rules specify for each good, according # it
chapter and/or heading of the Harmonised Commddkitgcription and Coding System (HS)what
are the processes or the local contents requirbd tmnsidered as originating.

Originally, the bilateral agreements between theda@ the EFTA countries provided for a general
Change of Classification rule. According to a clen§classification rule, a good obtains the origfin

a country, if a manufacturing process within thatmry is sufficient to induce a change in the
positioning of the product within the HS classifioa in a way that is considered sufficient to dal
substantial transformation. The general rule irnvipies EC FTA agreements requested a change of
heading, i.e. in order for a good to be originat@fighon-originating inputs had to be classifiedlena
different HS heading than the heading of the fpraduct. The product specific list presented thesu

to be followed in case the change of heading wasomosidered sufficient in order to obtain origin.
These product specific rules provided for differenmbinations of change of classificatiGryalue
content rule® and technical requiremerits.

43 Wholly obtained products are products that recgireferential treatment only if they are not imgdrtand are 100%
originating from the EU or a FTA partner countnheTfollowing is considered as wholly obtained pratdu (1) mineral
products extracted from their soil or from the bed, (2) vegetable products harvested there,8)dhimals born and raised
there, (4) products obtained by live animals, (®)dpicts obtained by hunting or fishing conductest¢hand products from
aquaculture including mariculture, where the fishbbrn and raised there, (6) products of sea fiskimd other marine
products taken from the sea outside the territosialers by their vessels, (7) products made abtben factory ships
exclusively from products covered by point (6), (8kd articles collected there and fit only for téeovery of raw materials,
including used tyres fit only for retreading or fase as waste, (9) waste and scrap resulting framufacturing operations
conducted there, (10) products extracted from reaswil or subsoil outside their territorial wat@revided they have sole
rights to work that soil or subsoil, (11) goodsduroed there exclusively from products referrechtparagraph (1) and (9).

* The Hs classify products under a 6-digit clasatfin, ordering products in Chapters (first and sdcdigit), Headings

(third and fourth digit) and Sub-heading (fifth asidth digit). For example: chapter 18 is the ckafor “cocoa and cocoa
preparations”; within chapter 18, heading 1805 eons “cocoa powder not containing added sugar loerasweetening
matter”, while heading 1806 concerns “chocolatepgrations and other preparations containing cocedthin heading

1806, subheading 1806 10 refers to “cocoa powdsataguing added sugar”, while subheading 1806 3icenrs “other

preparations in blocs, slabs, or bar” differentnfrdhose mentioned under subheading 1806 20...HSsifitation is

implemented in EU law through the Combined Nomenctatsee: Commission Regulation (EU) No 861/2010 @t&ber

2010 amending Annex | to Council Regulation (EEC) N&&87 on the Tariff and Statistical Nomenclatunel @n the

Common Customs Tariff, [2010] OJ L 284/1.

% Change of classification is based on the HS Classifin explained previously in footnote n°44.Theampe of

classification requires that the final product Ingje to a classification different from the inputed in the manufacturing
process. There are different types of change s&iflaation, the most common is the change of hrgpdie. the final product
is in a heading different from the heading of theuits used in manufactures. Less common are théreetent of change of
chapter and change of subheading. Example of agehaf heading requirement: the rule for all headifigchapter 69

(ceramics products) requires a change of headiaguk take for example the production of glazedmér paving under
heading 6908, as unglazed ceramic paving are fitabsinder a different heading (heading 6907 irdtefa6908) then to
obtain EU or the FTA partner’s origin it will beffgient to import third countries unglazed ceramiving and perform the
glazing within the EC or the FTA partner’s territofhe final product will obtain origin because itlvihave complied with

the change of heading requirement (from 6907 ofamegl ceramic paving to 6908 of glazed ceramicrggvi

46 value added requirements in European Agreemergiesma ceiling on the value of non-originating mate used in the
production process. The percentage value of naginating materials is calculated on the basis efak-work price, which
is the price of the product at the moment it leahesfactory, accounting only for costs incurrediniy the manufacture of
the product and is given by the sale price minliclarges incurred after the product as left factsuch as insurance,
customs duties and freight costs that might beugted in the sales price. For examples: musicalunstnts under chapter 92
obtain origin if non-originating materials do noiceed 40% of ex-work price.

47 Technical requirement requires a specific openaiiobe performed within the EU or its FTA partteritory, for example
for Refined Lead the rule of origin requires the mfanture by thermal refining from bullion lead. Thperation of the
specific process of thermal refining of the bulliead is considered to be sufficient to obtainioagng status.
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The Pan-European rules give up the general Chaihngeading requirement and set a specific origin
requirement for each Chapter of the HS. The predpetific rules list gives both the rules for each
chapter followed by exceptions for specific headorgspecific products within a heading. Many
chapter rules still require only a simple changaedding but many have also introduced value added
requirementé® The EC-EFTA and EFTA-CEEC agreements containematernative rules of origin.

9 Some product-specific rules of origin provided éocombination of requirements to be fulfilled in
order to obtain origin (for example a change ofdieg plus a local content requirement). However,
for some products, alternative rules of origin weewised (normally local content requirement rules)
that permitted products, which could not respeetdabmbined requirements (normally a combination
of change of classification and local content rute)still qualify for origin and obtain the preéantial
treatment following a different rule. Obviously th& alternative rule drops one or more requirements
to ask only compliance to a value added rule, litwarmally require to respect a lower ceiling @fm
originating materials value (i.e. achieve a higlomal content percentage). This is done in order to
maintain the equivalence in the restrictivenesheftwo rules. However, it will still make a difearce
because it allows the industry to choose whethesotoce locally the inputs classified in the same
heading as the product or to disregard the chahgearing requirement and to import third-country
inputs classified in the same heading of the prbdilihe harmonisation process generalised and
increased the use of alternative rules especiatlgtiemical product?.

2.2.2. Flexibility introduced to the concept ofiginating materials’ and ‘originating products’

In order to become ‘originating products’ the mautifiring process must comply with product
specific rules that requires some materials or ggses considered as ‘originating’ according to the
cumulation rules. Moreover, products that qualifder product specific rules must comply with the
territoriality principle. We will first present th#lexibility that in the course of harmonisation sva
introduced first for the requirements to defineigorating products’ (flexibility to the territoridy
principle and thede minimisor value tolerance rule) and then the differamhalation rules and how
they impact the definition of ‘originating matesal

The relaxation of the Territoriality Principle

Preferential rules of origin are designed to enshia¢ only the products from the partner countsy ar
granted the preferential tariff, this is why Eurapepreferential rules of origin rely heavily updret
principle of territoriality. According to this praiple® the product must fulfil the product-specific
rules of origin without interruptiowithin the territory of the beneficiary country of the EU, i.e. if a
good is exported to a third country for further ggssing and then re-imported into the beneficiary
country and from there exported to the EC, it wiltomatically be considered as non-originating. The
good exported will maintain origin if it can be denstrated that either the good returned the same as
it was when exported (no further processing occljrog that it has not undergone operation beyond
those necessary to ensure the preservation ofdbé while in a third country? This principle is

8 For example, musical instrument of chapter 92xataéned above in footnote 46.

49 Example of an alternative rule of origin: the natmule required for baby carriages under headifigs8is that (a) all
materials used should be classified in a headiffgrdnt than heading 8715 and (b) the value of oginating materials
should not exceed 40% of the ex-work price of trmdpct. The alternative rule drops the change afilrg requirement but
imposes that the value of non-originating mateshisuld not exceed 30% of the ex-works price.

03, Inama, ‘Pan-European Rules of Origin and thatishment of the Euro-Mediterranean Free TradesZop cit, 203.
51 Article 11 Protocol 4 of EEA, article 12 Protoebbf the Harmonised Protocols.

%2 F. Graafsma & B. Driessen, ‘EC’s Wonderland: an wiesv of the Pan-European harmonised origin prosicop cit
172-173.
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complemented by a requirement of direct transgortaccording to which the good must be exported
from the origin to the beneficiary country. Exceps to the latter principle are provided for ineca$
transit and exposition in commercial fairs.

In 1999, a new amendment to article 12 of the haiseal protocols (and article 11 of the EEA) was
introduced* Article 12(3) (Article 11(3) for the EEA) introded flexibility in the territoriality
principle allowing some processing abroad: the pebddan maintain EC or partner origin when re-
imported, if the materials from the EC or the partoountry have undergone processing beydad
minimis operatioR® in the EC or partner country before being exported further processing.
However the re-imported product must be obtainegimcessing the originally exported materials
and the value of the processing done outside themn@mity or the partner country shall not go
beyond 10% of the ex-work price of the final produc

Value tolerance or de minimis rule

Even if the product does not respect the rulessé®e in the product specific rules of origin list,
may still obtain preference status if the non-oraging materials used are below the ceiling sehby
de minimisclause. Thale minimisclause was first introduced in the EC-EFTA/EEAesgment to
facilitate trade. The clause allows for derogattonthe rules of origin and for the use of non-
originating inputs up to 10% of the ex-work pridetiee product® This clause was not initially part of
the protocols with CEEE.

However, in the case of value added criteria, dBeminimiscannot be used to source more non-
originating materials than the actual ceiling ohrariginating materials foreseen by a value-added
rule.

Cumulation rules

The most important innovation of the Pan-Europedasrof origin is the modification of cumulation
rules. Cumulation systems define both the geogcapiea from which one can source ‘originating
materials’ and establish the way to account forgioating materials’. There are different types of
cumulation rules, differing according to the numleérMembers in the cumulation zone (bilateral
cumulation versus multilateral cumulation, suchdésgonal cumulation or full cumulation). The
Members of the cumulation area gives the geographéa from which to source ‘originating
materials’. Accumulation systems also differ in thay of defining the origin of the final productdan
materials used: in partial cumulation, such agtdnéd and diagonal cumulation systems, intermediate
products are considered as originating materialg dnthey respect the product specific rules of
origin, whereas in full cumulation system, as wallsbee, this is not necessary as the assessment of
the final product origin takes into account all evétls and parts used to produce the intermediate
product separately. We already discussed earlebilateral cumulation, which allows accumulation
only between the two countries member of the bidtieee trade agreement (FTA). We will here first

53 Article 13 and 14 of the Harmonised Protocols artitle 12 and 13 of Protocol 4 of the EEA agreetnen

% F. Graafsma & B. Driessen, ‘EC’s Wonderland: an wesv of the Pan-European harmonised origin proscop cit,
173.

%5 “De minimis” operation (also referred in the protocols as sufficient working or processing) mainly comprisssiple
assembly or preserving operations (the list cafobed in Article 7 of the Harmonised Protocols).

%6 Article 6(2) of the Harmonised Protocols and &etis(2) of Protocol 4 of the EEA agreement.

5'S. Inama, ‘Pan-European Rules of Origin and theafishment of the Euro-Mediterranean Free TradeeZadn M.
Maresceau and Erwan Lanndrhe EU’s Enlargement and Mediterranean Strategies Gomparative AnalysigPalgrave
Publishers Ltd, 2001), 203.
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explain in detail how the diagonal cumulation wodksl then explain the full cumulation granted to
EEA Members and its implication for non-members.

Diagonal accumulation allows for inter-Free Tradeead Cumulation, thus bridging legally different
preferential trade agreementsallowing the sourcing of inputs in all the couesipart to the
cumulation area. The Members of the cumulation zonst have completed bilateral agreements with
each other and are boundibgntical sets of rules of origifo define whether an input from a partner
country is originating for cumulation purposesmust qualify as such under the rules of origin
foreseen in the agreement.

Cumulation rules introduce an exception to thettatality principle. They facilitate the acquigit of
origin by allowing products from different counsiéo be used in the production of a good, as ¥ the
were originating in the country of final productiddoreover they allow for some limited exceptions
to the acquisition of origin “without interruptionlet us consider a good that is sufficiently pssesl

in one Member of the cumulation zone and then @rgddor further processing in another Member of
the cumulation area. If the processing in that sdcoountry does not go beyoride minimis”
operation, the product will still obtain originagirstatus either from the Community or the partner
country depending on which country has given tighédst value added to the product.

However for diagonal cumulation, all inputs fromethumulation zone must have obtained origin
according to the product-specific rules before feused for cumulation purposes in further
processing. This is the main difference betweematial and full cumulation. In full cumulation
systems the partners are considered as one sergtery for the purpose of origin determination. |
the latter system of cumulation the product from gartner country must not have obtained origin
according to the rules set in the agreement. Thauledion of the origin of the final product will
simply take into account all materials and operationdertaken both for the production of the faml
well as of the intermediate product: it will add alp the non-originating materials and all matevial
originating from the cumulation aré.

Full cumulation was already applied in EFTA betwd@60 and 1972 Full cumulation allows for
greater flexibility in the use of non-originatingaterials®* To make EFTA rules compatible to rules in
EC-EFTA countries bilateral FTA, full cumulation svabandonéd and diagonal cumulation was
introduced. However as the EEA proposed the intbdn of full cumulation, the Swiss refusal to
join the EEA® made the three systems (EEA, EFTA and EC-Swissedndl FTA) incompatible, with
the following consequences: (1) for EEA countriesie of the Swiss goods became classified as third
countries, (2) for other EEA countries finishingoguction in Switzerland meant breaking the
territoriality principle, (3) EEA materials couldonqualify as originating for cumulation purposes
under EC-Swiss FTA or EFTA convention and finaky the three systems were actually requiring
different export documents.

%8 H.-J. Priess and R. Pethke, ‘The Pan-European R&I@sigin, the beginning of a new era of trad cit, 773-809.

9 For an example of difference between diagonal datiaen and full cumulation, see: F. Graafsma an®Bessen, ‘EC’s
Wonderland: an overview of the pan-European harssshorigin protocols’op cit 177-179; P. G. Nell, ‘Rules of origin —
Problems and solutions to the Swiss non-partiaipati the European Economic Arefl994)Journal of World Trade70.

%0 dem 69.

61 European Commission, Communication from the Commissiothe Council concerning the Unification of Rulels
Origin in Preferential Trade between the Communitg ¢éhe Central and East European Countries and tAé\ Sfates
SEC(94) 1897 final.

2. G. Nell, ‘Rules of origin — Problems and solnfido the Swiss non-participation in the Europeaoriémic Area; op
cit, 69.

P, G. Nell, ‘Rules of origin — Problems and sologido the Swiss non-participation in the Europeaariémic Area’ op
cit, 71-73.

® P, G. Nell, ‘Rules of origin — Problems and sologido the Swiss non-participation in the Europeaariémic Area’ op
cit, p. 71-73.
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The Pan-European system had to solve all thesdeonsb The choice made was to use the EEA
protocol as a model for all harmonised protocolswever the granting of full cumulation was limited
to the EEA. As the Commission wrote in its commatian, full cumulation is granted only to the
EEA members to differentiate it because of the @iglevel of integration involve®. So the Pan-
European system of cumulation provides actually &orasymmetric systeff,in which non-EEA
members had to recognise as originating producs &tgin obtained with full cumulation (article
2(1)(c) of the harmonised protocols), while otheznmbers to the Pan-European system had to use
diagonal cumulation rules as provided for in agtiBland 4 of the harmonised protocols.

No-drawback clause

Drawback clauses foresee the refund of duties oita used for further processing and re-exporting.
Drawback clauses were inserted in the old Europed&gents with the CEEC. This was so because
the CEEC had higher tariffs rat¥sThe higher tariffs rate meant that the CEEC hawraparative
disadvantage vis-a-vis the Community to attracegtments. The duty-free access to third countries
inputs granted by the drawback clause was thugsraelly beneficial to the CEEC in order to attract
FDI. Even though the Commission recognised the tipesimpact of the drawback clause for
developing manufacturing within the CEEQthe main underlying aim of the harmonisation pssce
for the EC was to increase trade within Europe espkcially to increase the local sourcing of inputs
% thus the harmonised protocols all contained nevdezk clause®

2.2.3. Some examples of sectoral rules

We will take few examples of sectoral product-sfiecules of origin to show how these rules work
and may influence industries to source inputs freithin the free trade zone. These examples will
also stress that the aim of harmonisation was mapldication of the substantive rules in order to
make them more liberal.

Fisheries

Fishes are a part of the wholly obtained produdthen a fish is caught in international waters its
origin is given by the origin of the vessel. Toidefthe origin of the vessel the Community resorted
from the very start to a very long list of requirmis. This was done because the EC considered that
the sole requirements of registration and of saitime flag of the country could not be sufficiess,
regulations were pretty different and very relairedome countri¢d

8 European Commission, Communication from the Commissiothe Council concerning the Unification of Rulels
Origin in Preferential Trade between the Communitg ¢he Central and East European Countries and tAié Btates,
SEC(94) 1897 final, 5.

 p. G. Nell, ‘Rules of origin — Problems and solnfido the Swiss non-participation in the Europeaoriémic Area; op
cit, 77.
®7H-J Priess and R Pethke, ‘The Pan-European Rul@sigih, the beginning of a new era of tradsp cit, 794.

® European Commission, Communication from the Commissiothe Council concerning the Unification of Rulefs
Origin in Preferential Trade between the Communitg ¢he Central and East European Countries and tié Etates,
SEC(94) 1897 final, 4.

8 European Commission, Communication from the Commissiothe Council concerning the Unification of Rulels
Origin in Preferential Trade between the Communitg ¢he Central and East European Countries and tAidé Btates,
SEC(94) 1897 final.

0 prohibition of drawback is contained in Article d6the Harmonised Protocols.

LS. InamaRules of Origin in International TradéCambridge University Press, 2009), 396.
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The EC origin protocols contained the followinguggments:
1. Requirement of registration in the EC or the partoeintry
2. Requirement of sailing the flag of the EC or thetmer country

3. Requirements, concerning the ownership of the Vessecorporate organisation of the
company: normally the vessels should be ownedaat lgp to the 50% threshold by nationals
of the EC or of the partner country. If this is tlo¢ case, the company owning the vessel must
have: its head office in the EC or the partnereSsaid the managers, the chairman of the board
of directors or of the supervisory board and thgonitg of the members of the boards must
have the EC or the partner nationality. In the cafsa partnership, at least half of the capital
must belong to those States or to public bodiestonals of that State.

4. Requirement concerning the nationality of the @fficof the ship: officers must be national of
the EC or of the partner States

5. Requirement concerning the nationality of the cofwhe ship: 75% of the crew members must
be national of the EC or the partner State

This long table of requirements was certainly méalgrotect as much as possible the European
fishery market, by impeding vessels leased frohird party or other vessels somehow related tad thir
parties to enjoy the benefits of the fishery seatuer the FTA.

TheFaroe Casé& shows how difficult it may be for smaller counsri® comply with the strict criteria
set by the EC to determine the origin of vessels.

Sufficient working or processed operations: theecaifsthe electronics industry

As we said earlier, sufficient working or procegsoperations will require the completion of certain
product specific rules. In the case of machiney @ectronics this is always a combination of salver
criteria (often a change of classification and ezaddded).

The Pan-European system does not simplify thosess revven when the MFN applied tariff is giving
duty free access to that particular good. Let Ue the example of diodes and transistors under the
classification heading 8541, these products arenally duty free under MFKE The rule for diodes
and transistors under the heading 8541 is theviotip one: (1) the main rule provides for a chanfe o
the heading and a value added criteria such tleavatue of all non-originating materials does not
exceed 40% of the ex-works price of the productli®)alternative rule provides for the value of the
non-originating materials not to exceed 25% of exks price. For economists a rule that requires 80-
70% local content is definitely a restrictive ruorigin; the alternative rule in the example abov
basically requires a 75% local content rule.

As the product can be imported freely under MFNy Wten insert a double requirement rule of origin
in the FTA origin protocols? Let us take again ¢éxample of diodes and transistors under the heading
8541. Those products are important inputs for thedyction of other electronic goods such as
integrated electronic circuits of heading 8542. Wan rule of origin for integrated electronic ciits
requires that (1) non-originating materials usedllshot exceed 40% of the ex-work price of the
product and (2) within the above-mentioned ceilingn-originating product from heading 8541 and
8542 shall not exceed 10% of the ex-work pricenefgroduct. The alternative rule requires that non-
originating material does not exceed 30% of theverk price of the product. In the main rule these i

a restriction to the use of imported goods fromhkading 8541 and 8542, among those goods there

2 Joined cases C-153/94 and C-204/94, The Queennmamsioners of Customs and Excise, ex parte Fara®o&a Co.
Ltd, judgement of 14 May 1996.

3 EC Nomenclature as revised in the Commission Regul¢EC) No 1214/2007 of September 2007, amendingeArnto
Council Regulation (EEC) No 2658/87 on the tariff statistical nomenclature and on the Common Customiff. Ta
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are also diodes and transistors from heading 85H4.rule of origin for diodes mentioned above is
restrictive in order to ensure that only origingtidiodes are used, when incorporated as an input in
another product (for example an integrated eleatromcuits). The combination of this two rules of
origin (the one for integrated electronic circuitsder 8542 and the one for diodes and transistors
under heading 8541) can impose constraints in sieeofi third countries and clearly aim at ensuring
that producers of final goods (in that particuleam@ple producers of integrated electronic circuits)
mainly inputs sourced within the cumulation arehisTis particularly true in the context of diagonal
cumulation, where every intermediate good mustsBatihe origin criteria so as to qualify as
originating good for further processing in a parto@untry.

The above-mentioned example is quite specific twbuld not be difficult to find other examples for
other headings of electronic products and machingtye 1994 Commission Communication
concerning the unification of rules of origin ingperential trade between the Community, the Central
and Eastern European Countries and the EFTA Cesntuas totally transparent vis-a-vis the
underlying intentions of the use of diagonal curiafaand harmonisation of the preferential rules
origin in European FTA. The first concern of then@oission was to promote a stronger division of
labour and develop the sourcing possibilities witBurope’* The second concern was the rise in the
South East Asian imports in the consumer electeoimdustry and in the automotive industry and an
emerging interest in shifting sourcing of inputsnirthe South East Asian to European markets.

Textiles

Rules of origin in the textile sector are charasezt in the EU, as well as in the US, by requiring
specific processes to be conducted into the courfitoyigin. The textile and garment industry isigas
divided in different production stages, this peamtsily to de-localise certain processing opearatio
The main interest in devising rules of origin ftwettextile sector was to avoid big impacts from
liberalisation on the profits and market sharedarhestic industries.

The four main processes in the textile industry #re preparation of fibres, the spinning of fibhet®
yarn, the woven of yarn into fabrics and the sewang cutting of fabrics into garments. Rules of
origin in the textile industry will require the phacer to start production at a certain stage afvhiue
chain.

Figure 1: The Textile and Apparel Industry Value Chain

- =Y N\
. ] Yarn Fabric a ~
Fibre » Spinning « Weaving Garment
« Fibre Production « Dyeing and Finishing « Knitting » Dyeing and Finishing |
« Dyeing and Finishing

T . y

A 4 /

4 European Commission, Communication from the Commissiothe Council concerning the Unification of Rulefs
Origin in Preferential Trade between the Communitg ¢he Central and East European Countries and tié\ States
SEC(94) 1897 final, 12-16.

S |dem.
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The EU follows the so-called double transformatiole (or manufacture from yarn or fabric-forward
rule). Therefore for garment to acquire origin, guoers have to weave yarn into fabrics and sew
fabrics.

In the textile industry, rules were already prefiyilar across the agreements; the main differevese
due to the introduction of the new cumulation ruigkich allowed for division of labour and stagés o
production across the cumulation area. Cumulatidesrare here very important in the relaxation of
the strict rules of origin. The entire industry wast totally in favour of the cumulation changes as
some countries had already an industry coverinthalktages of the production proces&étowever
clothing manufacturers and finishers were partitylaterested in further integratidh.

2.2.4 Conclusion on the Pan-European harmonisation psoces

The Commission initiated in the 1990’s a procesbasfnonisation of the origin protocols annexed to
the FTA with EFTA and CEEC. The main goal of theqass was effective institution of multilateral
cumulation rules (full cumulation for EEA membersdadiagonal cumulation for the others) to avoid
Hub&Spoke effects of the bilateral FTA and to allowre fluid and integrated commercial relations
across all the European partners with whom the &fl)doncluded a FTA. The adoption of identical
origin protocols was the conditicgine qua norfor the institution of multilateral cumulation as.
However the harmonisation did not change the lefalestrictiveness of product specific rules of
origin.

2.3 The “Enlargement” of the Pan-European SystemRtiles of Origin to the Mediterranean

The Pan-European System was meant to fully harraarigin protocols in bilateral agreements with
the CEEC as well as with the EFTA countries. Noneidate Mediterranean Countries were at first
not part to this harmonisation process. The EC lisyever, partly extend some of the features of the
new system already when amending the old protoattached to the agreements concluded in the
1970'sy® and signing the new Euro-Mediterranean Associatkgreement after the Barcelona
Declaration of 1995. In 1998, Euro-Mediterranearsdtsation Agreements entered into force with
Tunisia, Morocco, Israel, Jordan, Lebanon, the $ialian Authority and Egyﬂf’, followed in 2005 by
the agreement with Algerfd. The entry into force of the agreement with S¥ria still pending,
awaiting Syria’s signature. However, Mediterran€zmuntries were interested in obtaining similar
advantages than the CEEC. The new Euro-Mediterradggeements were used as a basis to the
introduction of the Pan-Euro-Mediterranean Cumatatbystem and the “Pan-Euro-Mediterranean”

8 European Commission, Communication from the Commissiothe Council concerning the Unification of Rulels
Origin in Preferential Trade between the Communitg ¢he Central and East European Countries and tidé Btates,
SEC(94) 1897 final, 12-13.

71dem 13.

8 Agreement establishing an Association betweenBim®pean Economic Community and Israel, 1975 OJ 19I36;
Cooperation Agreement between the European Econ@miomunity and the People’s Democratic Republic ofefily

0J 1978 L 263; Cooperation Agreement between thepean Economic Community and the Kingdom of Morocco,
0J 1978 L 264; Cooperation Agreement between thegean Economic Community and the Arab Republic ofpEg
0J 1978 L 266; Cooperation Agreement between thedean Economic Community and the Hashemite Kingdédm o
Jordan, OJ 1978 L 268; Cooperation Agreement betwee European Economic Community and the Syriar ARepublic,

0J 1978 L 269; Cooperation Agreement between theg&an Economic Community and the Lebanese Rep@hlid, 978 L
267.

™ palestinian Authority of the West Bank and Gaz#gsS®J 1978 L 187; Tunisia, OJ 1998 L 97; Moroc®d, 2000 L 70;
Israel, OJ 2000 L 147.

8 Algeria, OJ 2005 L 265.

8 DG Trade Website (accessed in February 2011): :/fettpeuropa.eu/trade/creating-opportunities/hitdte
relations/countries/syria/; http://eeas.europayeialslocs/index_en.htm.
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protocols endorsed at the Euro-Med Trade Ministdfeeting on 7 July 2003. Amendments to origin
protocols were introduced in October 2005 launchengumulation system involving the EU-25,
Algeria, Egypt, Israel, Jordan, Lebanon, Moroccgrics Tunisia, the Palestinian Authority of the
West-Bank and Gaza Strip, EEA/EFTA countries, Fastands and Turke$

Before the Pan-Euro-Mediterranean Cumulation SyskEmo-Mediterranean Association Agreements
kept in place differences with respect to the hanised system and differed a lot among themséf/es.
The general tolerance rule of 10% of the ex-worksepof the product was included only in the
agreements with Egypt, Jordan, Lebanon and Isaadlwith the Palestinian Authority. N2 minimis
was added in the agreements with Morocco, Tunisd Algeria. Moreover Morocco, Tunisia and
Algeria were granted full cumulation; only diagoeamulation was given between Morocco, Tunisia,
Algeria, Egypt and Lebanon, while all agreementgeneral provided at least for bilateral cumulation
A no-drawback clause was not included in the agesdsy considering the higher external tariff
barriers imposed by Mediterranean countries wispeet to the then EC common external tAfiff.

2.3.1 Differences in product-specific rules betwétsrmonised Protocols and the former Euro-
Mediterranean Protocols

The three graphs (Figure 2, 3 and 4) below showditfierences between the product specific lists of
the Morocco Association Agreement and of the haiseghprotocols. Figure 2 depicts the differences
in substantive rules whereas Figure 3 shows thdtiadal alternative rules introduced in the
harmonised protocols. Figure 4 summarises the rdiffees. Product specific rules are not less
restrictive in general. There are indeed more t@radditional alternative rules added; those rules
were added in the harmonised protocols mainly lier European chemical industry so as to enable
importation of third country raw materials. Some diferranean countries had important chemical
industries: chemicals accounted in 1997 for 18.H#res in manufacturing value added and 9.3% of
total employment in Egypt, in Jordaf® 17.2% share in manufacturing value added and 11.5%
employment, and in 1999 chemicals totalled 15% eslimrmanufacturing value added and 6.6% in
terms of employment in Moroc&42® However their share of export in that industry amed low
with the exception of Jordan (34.9% of EC importsif Jordan belong to the chemicals sector): 9,9%
of EC imports from Egypt and 7% of EC imports froorocco® Therefore, alternative rules were
probably not the main reasons behind the desiMeafiterranean countries to join the Pan-European
System.

82 |mplemented by: EEA, OJ 2005 L 321; Faroe Isla@32006 L 110; Norway, OJ 2006 L 117; Iceland,2006 L 131;
Switzerland, OJ 2006 L 45; Algeria, OJ 2007 L 28unisia, OJ 2006 L 260; Morocco, OJ 2005L 336;dkr@J 2006 L 20;
Egypt, OJ 2006 L 73; Jordan, OJ 2006 L 209; Leba@an2006 L 143; Palestinian Authority of the WBanhk and the Gaza
Strip, OJ 2009L 298; it will also be applied in theure to the negotiated agreement with Syria,eobavill be signed by
Syria.

8 s. Inama, ‘Pan-European Rules of Origin and thalitishment of the Euro-Mediterranean Free TradeeZap cit, 199-
217.

84 1dem.

8 Second sector in terms of value added (after alguial products) and third sector in terms of evyplent (after textiles
and apparel and agricultural products).

8 Second sector both in terms of value added andogment (after agricultural products).

8 Third sector in terms of value added share (afigicultural products and textile) and fourth seatcterms of employment
(after textile, agricultural products and minerals)

8 Data from UNIDO Industrial Statistics Databaseotgd in P. Augier, M. Gasiorek and C. Lai-Tong, ‘Rute Origin and
the EU-Med Partnership: the Case of Textiles’, (3@World Economy7, p. 1445.

8 DG Trade data, 2008.
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Figure 2: Differences in Product Specific Rules peGroups of Products
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Figure 3: Additional Alternative Rules per Group of Products
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Figure 4: Overall Changes
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It is, however, more likely that what Mediterraneapuntries sought by entering into the Pan-
European system were the advantages given by ctiorulalles. With the EU Enlargement process
with the CEEC, Mediterranean countries started @img with the CEEC for FDI from the EU. The
competition between Mediterranean countries andGB&C comes from their location advantage
mainly. Indeed most authors do not find very straimilarities in their trade pattern to the EU:
Mediterranean countries mainly focused on petroluotducts and lower value added manufactures
(mainly textile)?® Still there has been a development also towardhmary and electronic
equipments. In particular a study on the impacteafargement on the commercial policy of
Mediterranean countries shows that there are sonperiant similarities between Morocco and
Tunisia and some CEEC (Czech Republic and PoldodExample it finds that 68% and 65% of the
industries in which Tunisia has a comparative athgaare in competition with Morocco and Czech
Republic equivalent industries, while Morocco h@867and 45% of its exports in industries where
respectively Tunisia and the Czech Republic havepewative advantage.Lower percentages are
given for the similarities with Polarfd.However with the opening of trade relations witie ICEEC,
the CEEC share in EU trade significantly increasdetreas the Mediterranean share was lagging
behind. From 1990 to 2001, the share of extra Ebhbeg to the CEEC jumped from 6,2% to almost
14,1% and the share of EU imports from CEEC in@ddsom 5,4 to 11,4%, while the share of extra-
EU exports to the Mediterranean went down from %2t 10.3% and the share of extra-EU imports
went down from 10.1% to 8.9%%.Moreover the share of FDI outflows to CEEC couwstrin total
extra-EU outflows had increased from 11.9 in 1992%.1% in 1996, while the share of FDI outflows
to Mediterranean countries remained very low (fagireb countries from 0.2 in 1992 to 1.3 in 1996
and for Mashrek countries from 0.1 in 1992 to 8.3996)% The attraction of FDI from the EU to the
CEEC was most probably the result of attractive kaigr for intra-industry trade, which has an

% R. Verrier, ‘L’Impact de I'Elargissement de I'UnidBuropéennie in A. Berramdane and G. Feuer (edsd, Partenariat
euro-méditerranéen — a I'heure du cinquieme élagisent de I'Union Européenn@&ditions Karthala, 2005), 209-210 ; S.
Sideri,Euro-Mediterranean Partnership Initiative and th& EEnlargement — Problems, Alternatives and Poliegponse,
(YEAR, ISPI — Studi&Ricerche), 93.

% dem,211-212.
92 |dem 212.
% |dem 206.

% A. Tovias, ‘Normative and Economic Implicationsr fdMlediterranean Countries of the 2004 European Union
Enlargement’, (2005) 8ournal of World Trad&9, 1149.
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important role in trade relations between the w®iGEEC and the E®J As we saw in the preceding
discussion on the Pan-European system of origimutation rules have certainly had an impact in the
increase of intra-industry trade with the CEEC. fevthough intra-industry shares in EC-
Mediterranean countries were relatively low if cargd with the CEEC shar&sjt was already
particularly important for the development of exaha within the electronic and machinery
equipment sector, the automobile sector and théeesector’’ A study by Augier, Gsiorek and Lai-
Tong on the textile and clothing sector in Meda&eean countries finds that the absence of diagonal
cumulation was restricting trade up to 70-8%Another study analysing the impact of rules ofjiori

at the aggregate level finds that the rules continen negative impact of rules of origin on North
African trade and asks for harmonisati@rMost probably it was also in the interest of soE®@
Member States to enlarge the benefits of the cuinalaystem to Mediterranean countries. A study
on outward processing trade shows the developmieRCoproduction offshore to the CEEC and
North African countries® It also reports that in France 80% of direct imtpdrom North Africa and
Southern and Eastern Europe qualifies as a forrsubtontracting®® For countries like France,
Maghreb countries have a better location advantagie the CEEC and closer cultural and historical
ties.

2.3.2 The Pan-Euro-Mediterranean Cumulation System

The Pan-Euro-Mediterranean Cumulation System intred diagonal cumulation, functioning as the
diagonal cumulation under the Pan-European systgmtaieed above but simply enlarged to the
bigger Mediterranean area. The asymmetric systérodanced by the EEA full cumulation is still
maintained . The EEA origin still grants originafi members of the Pan-Euro-Med and for the use of
cumulation among them all (art. 2 (1) harmoniseatqaol)!°? Full cumulation between EC, Tunisia,
Morocco and Algeria has been maintained also #ftetharmonisation, however the full cumulation
does not grant originating status outside thesentdes. Outside those four members, diagonal
cumulation under the Pan-Euro-Med cumulation systglhhave to apply (art. 3 of the amended
protocol for Morocco).

The Commission gives the following example in itsndbook to exportef?

- Example of the EEA full cumulation

100% cotton yarn of Indian origin is imported ifRortugal where it is manufactured into cotton fabfihat
fabric retains its non-originating status in Poglugs the origin rule for fabric demands manufaetitom
fibre. The non-originating fabric is exported froRortugal to Norway where it is manufactured into
garments. In Norway the finished garments obta@fguential origin status because the processirrgedaout
in Portugal is added to the processing carriedimiNorway to produce originating garments. The deub
transformation requirement (i.e. from yarn to fakio garment) has been fulfilled in the EEA so final

%S R. Verrier, ‘L'Impact de I'Elargissement de I'Unidturopéenne’op cit, 215.

%|dem 213 and 216.

7idem 217.

%8 p. Augier, M. Gasiorek and C. Lai-Tong, ‘Rules dfjor and the EU-Med Partnership: the Case of Tetjit&p cit.

% Assessing the Economic Effects of Rules of OrigiNarth African CountriesUnited Nations Economic Commission for
Africa, ECA-NA/RABAT/TRADE/06/2, June 2006.

100G, Gereffi and O. Memedovic, The Global ApparelugaChain: what prospects for upgrading by develpmiountries?,
(UNIDO, Vienna 2003), 24-26.

101 | dem 25.
102 £or relevant documents — see note 81.

193 Eyropean Commission, A User's Handbook to the RafeBreferential Origin used in the trade betwews European
Community, other European countries and the counprégticipating to the Euro-Med partnership, 14-15.
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product obtains the EEA origin and - since this olation is recognized by the Pan-Euro-Med partner
countries — the product can be exported withirztiree under preferences.

- Example of the full cumulation with Tunisia, Moroaud Algeria

Chinese yarn is imported into Tunisia where it isnofactured into fabric. The fabric retains its Clsime
origin as the origin rules for fabric demands mawtire from fibre. The non- originating fabric isperted
from Tunisia to Morocco where it is manufacturetbigarments. In Morocco, the finished garmentsiabta
preferential origin status because the processinged out in Morocco is added to the processingeashout

in Tunisia to produce originating garments. The ldeuransformation requirement — like in the exampl
above — has been fulfilled in the territory of gmuntries benefiting from full cumulation. The firaoduct
obtains Moroccan origin and can be exported tadbmmunity. However, since the full cumulation betwee
the EC, Tunisia, Morocco and Algeria is not recogdiby the Pan-Euro-Med partner countries — theymiod
cannot be re-exported within the zone under prates

The application of the Pan-Euro-Mediterranean catmmh system is subject to two main conditions:
(1) the partner countries must have concluded atdrdl FTA agreement (2) the origin protocol of
these bilateral FTA must be identical. This comtis are contained in articles 3 and 4 of the new
Euro-Mediterranean origin protocols, respectivelpviding for the rules on cumulation in the
European Community and cumulation in the partnenty. Articles 3(5) and 4(5) state that:

The cumulation provided for in this article may hpplied only provided that: (a) a preferential gad
agreement in accordance with article XXIV of then&eal Agreement on Tariffs and Trade (GATT) is
applicable between the countries involved in thquésition of the originating status and the countfy
destination; (b) materials and products have aeduariginating status by the application of rulé®igin
identical to those given in this Protocol; and (@tices indicating the fulfilment of the necessary
requirements to apply cumulation have been puldishethe Official Journal of the European Union (C)
seriesand in [the partner country] according to its owagedure.

Inama!®* encouraged Mediterranean countries, joining theRaopean cumulation system, to create

FTA among themselves with less restrictive rulesrigin than the harmonised set of rules. He was
arguing this in order to promote greater intra-oegl trade and also to make sure that Mediterranean
countries could comply with those rules. It wasasggested to avoid the Hub&Spoke effect of the
old bilateral FTA with the EC. However under thenFauro-Mediterranean system of cumulation, the
protocols need to beidentical' according to article 3(5) and article 4(5) so tas profit from
cumulation. Easier rules of origin in Mediterranesygional schemes would therefore not be
recognised under the Pan-Euro-Mediterranean Cuionl&ystem.

The system introduced by the above-explained ciomdit (the conclusion of FTA between all
Members with identical set of rules of origin) hasen called “variable geometry”. It permits the
immediate application of the cumulation system leetw countries that have already met the
requirements (have already a functioning FTA wihnitical rules of origin). This practically means
that a partner does not need to conclude all theeagents before actually obtaining the benefithef
cumulation system, the cumulation system will obey temporarily limited to those countries with
whom an FTA has already been concluded, while mgifor the completion of the other agreements.
If the partner does not have any other functioniid, it will not benefit from the diagonal
cumulation but will still be granted bilateral culation with the EC. This'variable geometry”
principle was most probably inserted not to intptrine already functioning cumulation in Europe. It
may also have the aim of creating incentives teelecate the conclusion of various agreements.
Figure (5) shows the state of play of the negatiatf various agreements. There are two partnets th
stand out, Syria and the Palestinian Authority.i&ystill hasn’'t signed its Euro-Mediterranean
Agreement so it is hasn't started the process ahbaisation of FTA origin protocols with other

1045 Inama, ‘Pan-European Rules of Origin and thalishment of the Euro-Mediterranean Free TradeeZap cit, 212-
213.

27



Laura Puccio

Member of the Euro-Mediterranean cumulation zorfee @amendments to the protocol of the Interim
Association Agreement with the Palestinian Authoritas been applied but as the Palestinian
Authority has not concluded agreements besidesrbewith the EU, goods from the West Bank and
Gaza strip enjoy only bilateral cumulation.

Figure 5: Amended Protocols for Pan-Euro-Med Cumuléion and Negotiation of FTA:

State of Play®

Date of application of the protocols on rules of origin providing for diagonal cumulation in the pan-euro-med zone
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(1] ] ar | (i)
LIEFTA 1.2008 1.8.2005 | 1.5.200 1.1.2006 | 1.7.2005 | 1.8.2005 | 17.7.200 1.1.200 1.3.200% 1.8.2005 1.6.2005 | 1.9.2007
L 22005 5146 t 05 | 6.7.2006 5.200 1.200% 06 | L.1.2006
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2.3.3. Harmonisation and Differentiation

As mentioned earlier, the full cumulation betweamitia, Morocco and Algeria is still in force for
the regional trade with the EU but it is not redsgd for preferential trade with other Membershaf t
Pan-Euro-Mediterranean system. Similarly, withdhé/ exception of the EU agreement with Israel, a
partial drawback clause that could be invoked amya bilateral trade basis (in preferential trade
between the EU and the partner) was included irMbditerranean partner’s origin protocols (article
15(7))2° This partial drawback could not be requested & froduct acquired origin following
diagonal cumulation with other Pan-Euro-Mediteraanecountries and was not recognised by the

105 Commission notice concerning the date of applicaiid the protocols on rules of origin providing fdiagonal
cumulation between the Community, Algeria, Egyptroalslands, Iceland, Israel, Jordan, Lebanon, koo Norway,
Switzerland (including Liechtenstein), Syria, TuajsTurkey and West Bank and Gaza Strip, OJ 200997121

108 Algeria OJ 2007 L 297, Tunisia OJ 2006 L260, Mom®©J 2005 L336, Egypt OJ 2006 L73, Jordan OJ 2008,

Lebanon OJ 2006 L143, it will also apply to the BOO agreement following Decision 1/2009 of the BH@PJoint

Committee of 24 June 2009 amending Protocol 3 tcEtme-Mediterranean Interim Association Agreemesriaerning the
definition of the concept of originating productddanethods of administrative cooperation OJ 20298.
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other Members. These partial drawback clauses reen@ants of the old Euro-Mediterranean origin
protocols to take into account of the higher exdebarriers of some Mediterranean counttéhey
should have expired at the end of 2009 but hava betended until 2012°

2.3.4. Conclusion on the Pan-Euro-Mediterranean System

The new Euro-Mediterranean protocols permit Mediteean partners to participate in the pan-
European cumulation system. The main conditions aditowing diagonal cumulation with other
Members to the Pan-European cumulation was thatdde Partner had to conclude FTA agreements
with identical rules of origin with the other membeof the Pan-European cumulation system. In
bilateral trade with the EC, Mediterranean coustrigre allowed to maintain some of the advantages
of the old Euro-Mediterranean origin protocols, lsas partial drawbacks or the full cumulation for
Maghreb countries. These particular rules cannatdsal if diagonal cumulation is involved. Either
the producer of a good decides to ask for partiaivback or achieve origin, say of Tunisia, through
full cumulation with Maghreb countries, in whichseait will have preferential access only with the
EC, or alternatively the same producer may deadiitow the harmonised rules within the origin
protocol and obtain the origin of Tunisia for itsamufactured good using diagonal cumulation,
obtaining preferential access to the wider teryitof the Euro-Mediterranean partners that concluded
an agreement with Tunisia.

3. The Alignment of Other Agreements in the Pan-Europan system

3.1.Alignment and Differentiation: The Persistence ofifferences in EC Preferential Rules
of Origin Regimes

The Pan-Euro-Mediterranean Cumulation System wasxiended to other EC FTA partners. The
Pan-European protocols were used as the main teodekign all subsequent FTA origin protocols of
the EU (such as EC-Mexico FTA EC-Chilé'® and the Trade and Development Cooperation
Agreement with South Africd)}! Lomé IV**? also introduced changes in the presentation ekraf

origin protocols for the ACP countries and rulegreveimilar to the Pan-European protocols. That

107 palestinian Authority of the West Bank and Gaz#pS®J 1997 L 187; Tunisia, OJ 1998 L 97; Moroc®d, 2000 L 70;
Israel, OJ 2000 L 147.

198 Decision 1/2010 of the EU-Algeria Association Coijn®J 2010 L 248; Decision 1/2010 of the EU-Egysisociation

Council OJ 2010 L 249; Decision 1/2010 of the EUddor Association Council, OJ 2010 L 253; DecisiorD12of the EU-
Morocco Association Council, OJ 2010 L 253. Europ€ammissionProposal for a Council Decision on the positionb®

taken by the European Union within the Associationr@d established by the Euro-Mediterranean Agreenestablishing
an association between the European Community ariMdteber States, of the one part, and the Republiapisia, of the
other part, as regards the amendments of Articlé71®f Protocol 4 to that Agreement, concerning ttencept of
‘originating products’ and methods of administraicooperation COM(2010)157 final; European Commissi®rpposal

for a Council Decision on the position to be takgnthe European Union within the Joint-Council creatsdthe Euro-
Mediterranean Interim Agreement on Trade and Coapen between the European Community, of the ong pad the

Palestinian Liberation Organisation (PLO) for therefit of the Palestinian Authority of the West Band Gaza Strip, of
the other part, as regards the amendments of &rtid(7) of Protocol 4 to that Agreement, concerning concept of
‘originating products’ and methods of administrativzooperationCOM(2010)166 final.

109 Annex 111 to Decision No 2/2000 of the EC-Mexicoidt Council of 23 March 2000, OJ 2000L 245.

110 Annex Il to the Agreement establishing an Asstoiabetween the European Community and its Memlmershe one
part, and the Republic of Chile, of the other pa,2002 L 352.

111 protocol 1 to the Agreement on Trade Developmadt@ooperation between the European Community arlddtaber
States, of the one part, and the Republic of Sotrika of the other, OJ 1999 L311.

12 Fourth ACP-EEC Convention, signed in Lomé on 15ebazer 1989, OJ 1991 L 229.
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basic model has been maintained in the negotiatitnEPAs™® However major differences with the

European harmonised system have been introducexteTdifferences show how eventually the EU
prefers to use rules of origin as a differentiatingl across its partner countries. Difference® als
exemplify the different interests that exist acrosantries in their bilateral relations.

It is clear from the table below (figure 6) that timain way to differentiate across protocols ist fof

all through the generatle minimis ruleand cumulation rules. The EPA regime allows greate
flexibility than the EEA especially through tde minimisclause. In terms of cumulation, the EPAs do
not receive similar cumulation to the Pan-Euro-M®dtem, however, they receive multilateral
cumulation covering, from a purely geographicalspective, a larger area. We will analyse in more
detail those new cumulation rules, however, agdthy Brentort™* cumulation rules are useful only if
there is a cheap supplier in the area; for intefatedndustrial products very often the sole suggh

the cumulation area remains the EC. Because ofithiistion of cumulation rules, the most important
advantage for the ACP will still be the introductiof easier product-specific rules, allowing foirdh
countries cheaper inputs. Relaxation of productifiperules might be a very interesting way of
giving an efficient competitive advantage to thesentries. This is true only if the country conesin
profits from the greater flexibility granted to ioqp some intermediate products from the most
efficient supplier in the world and develop compe¢i and efficient further manufacturing
productions. This means that the ACP will haveaketadvantage of this greater flexibility of origin
rules and have to strategically liberalise impatsnputs that they can use in further processing
operations. This, as we shall see later on, has theecase of Mauritius textile industry, which lwil
most probably profit from the new rules of origor textile and apparel products. Moreover this doul
be the occasion for new FDI in these countriesombt from the EC but also from other countries. As
analysed previously, product-specific rules weresimplified in the Pan-Euro-Med system. The main
advantage of the Pan-Euro-Mediterranean cumulagimtem was clearly the cumulation rules to
develop intra-industry trade, however ACP countdesiot have for European firms the same location
advantage that the CEEC and the Mediterranean mwesiritave. Therefore the priority for the ACP
was to be able to source more effectively thirdntoes inputs. Finally we shall notice that rules f
the EC-Chile and the EC-Mexico (MEUFTA) have thenimium EEA de minimiswith bilateral
cumulation only. However, as we shall see latertib@y still received a transitional drawback clause
and some other temporary advantages, moreover déhergerious doubts on the advantages that total
harmonisation with other agreements of the EU wabuidg.

113 Council Regulation (EC) 1528/2007 of 20 December 288lying the arrangements for products originatingertain
states which are part of the African, CaribbeanjfRa@CP) Group of States provided for in agreenseestablishing or
leading to the establishment of Economic Partnpralgreements, OJ 2007 L 348.

114 p_ Brenton and M. Manchin, ‘Making EU Trade Agreatsework: the role of rules of origin’, in B. Hoekmand C.
Ozden (eds.)Trade Preferences and Differential Treatment of éeping Countries(Edward Elgar Publishing, 2006), 284.
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Figure 6: Comparing Cumulation Rules,“de minimis”, and “Originating” Vessels Requirements

Figure 7: Differences in Product Specific Rules Coparing EPA, TDCA and MEUFTA to the
Harmonised Protocols
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Differences in product specific rules (as shownHigure 7 above), comparing the EPA, the TDCA
and the MEUFTA to the harmonised protocols, aresoadiffused especially if one considers the total
number of product-specific rules in origin protaolhe chief differences between the EPA and the
harmonised European Protocols are mainly the siiegliules granted for fisheries and for the textil
sector. Differences in the EPAs consist generallyprioviding for easier rules. Differences with the
other agreements are more mixed and it is difficulippraise them.
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We shall now look more in detail at the differengbgng particular attention to the EPA and also
briefly the particular features of the MEUFTA.

3.2.The Use of Differentiation to Achieve Developmentiéndly Rules in EPAs for the ACP
Countries

To maintain relations with their ex-colonies, ECmiers started a number of trade agreements with
the ACP countries. It started first with the Yaur@énventions > and 111 in 1963 and 1969,
respectively with 18 and 20 francophone Africanrddes, and a separate agreement in 1969 with
Kenya, Uganda and Tanzania (Arusha agreemEit§hose agreements were merged in 1975 in the
First Lomé Convention, which comprised 46 countireg\frica, in the Caribbean and in the Pacific
(ACP)M® The Convention lasted for five years and was te@ewed by the second Lomé Convention
in 1979 (which covered the period 1980-1988Yhe third Lomé Convention in 1984 (for the period
1985-1990%° and finally by the fourth Lomé Convention in 1986r the 10 years period from 1990
till 2000)*** In 2000 a process of redefinition of the partngrsktarted with the Cotonou
Agreement? The Cotonou Agreement paved the way to the negotiaf the Economic Partnership
Agreements whose main aim was to create a recipracke liberalisation scheme in conformity with
article XXIV of the General Agreement on Tariffsdaffrade (GATT). Indeed if the Yaundé
Convention did provide for reciprocal liberalisati¢although the Community had to liberalise faster
than the African countries), however the liberdiwaon the African side did not occur and with the
Lomé Conventions a period of non-reciprocal tradefgqrences was granted to the ACP. Non-
reciprocal FTAs are prohibited under article XXNAGT and the Lomé Convention did not fall under
the Enabling clause, which allows unilateral nocipeocal trade concessions to Least Developed
Countries. Therefore the long still-ongoing negimdia process tried to define arrangements to
reciprocally liberalise trade.

The long debate that started on rules of origintfer new Economic Partnership Agreements took
place due to two main reasons. (1) The first reasas that the EC tried to obtain support for the
reciprocal arrangements through the relaxationoohes rules of origin and the definition of new
cumulation rules. (2) The second reason compriseélde mixed and deceiving results obtained by the
Lomé agreement: ACP countries’ share of EU impdetslined from 7% to 3% since 1975and as
shown by figure (1) below the ACP trade remainddlip undiversified notwithstanding the decades
of infant industry policies. Figure (2) instead sisathat very few ACP imports to the EU actually use
preference and one of the main reasons for thabéeas that rules of origin in some important sector
for ACP countries were too restrictive and too lgogi be met by ACP producers (this was the case
for fisheries and textile).

115 Convention of Association between the EEC and tfreean States and Malgache associated to the Contynuaiso
known as Convention of Yaoundé of 1963, OJ 1964 3. 09

118 Convention of Association between EEC and the Afrissates and Malgache associated to the Commuasty,known
as Youndé Convention Il of 1969, OJ 1970 L 282.

117 Agreement establishing an association betwee&tinepean Economic Community and the United Repulblicaozania,
Republic of Uganda and the Republic of Kenya, alsmknas Arusha Agreement of 1969, OJ 1970 L 282.

18 ACP-CEE Convention de Lomé de 1975, OJ 1976 L 25.
119 5econd ACP-EEC Convention, signed in Lomé on 3112cth979, OJ 1980 L347.
120 Third ACP-EEC Convention, signed in Lomé on 8 Decenil984, OJ 1986 L 86.

12! Fourth ACP-EEC Convention, signed in Lomé on 15 Démeni989, OJ 1991 L 229, as amended by the Agreemen
amending the Fourth ACP-EEC Convention of Lomé, signedauritius on 4 November 1995, OJ 1998 L 156.

122 partnership Agreement between the Members of ftiea, Caribbean and Pacific Group of States, efdhe part, and
its Member States, of the other part, signed in @micon 23 June 2000, OJ 2000 L 317.

1231 Michel, ‘Economic Partnership Agreements: drévéor development’, (European Commission, 2008), 8.
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Figure 8: Undiversified Exports of ACP countries tothe EU'*
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Figure 9: Rates of Preferential Imports Compared toTotal Imports from Beneficiary
Countries'®
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Therefore, there has been a major rethinking ofrtdte of rules of origin within the EPA. Some
concessions were made already in the Annex V toChnou Convention, the main concessions

124 Data from DG Trade website 2009 on ACP (excl. Ba\ftica).

125 Eyropean Commission, Green Paper on the future lefsRaf origin in preferential trade arrangements M{ZD03)787
final.
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were made for thele minimisrule (allowing 15% of non-originating materials)dafor cumulation
rules’® Revised cumulation rules were considered as keijntcease trade integration of ACP
countries, but cumulation were specifically des@jf@ increasing interaction with ACP neighbours
and South-South trade integration. Thus the Paon-Eladiterranean cumulation was not extended to
the ACP. However, even if cumulation add minimisrules differed, product-specific rules of the
Cotonou agreements remained very restrictive ane et with one exception the exact copy of the
Pan-European rules of origin. This rules annexethéoCotonou agreement were only applicable to
the preparatory period referred in article 37 o thotonou agreement and expired in December
2007'*" As in December 2007 negotiations on EPA were notkided, a unilateral document was
written to replace the market access regulationsagmed in annex V to the Cotonou Agreement. This
unilateral document, Council Regulation (EC) No 88P07% provides for the necessary regulations
while waiting for the completion of negotiations @mterim EPAs. This regulation provides for
interesting deviations from the Cotonstatus quo Specifically, differential treatment has been
granted this time also through easier product $ipeciles of origin for fisheries and textile prazs.

We will have a quick overview of these two sectouds and of the ACP cumulation rules to see how
the ACP rules of origin protocol differ from theriPBuro-Mediterranean system and follow different
objectives.

3.2.1.Fisheries

The table below (figure 10) compares the requirdmén the EEA” and EPA for defining
‘originating vessels'® In reality, the first two criteria are the samd&eTEPA proposes a simplified

third requirement, abandoning the necessity ofntlgority of the members of the Board of Directors
and Supervisory Board to be nationals of the EGfdhe partner country. Finally, the EPA rule drops

the requirement concerning the nationality of visssaptain and crew.

126 protocol 1 to the Partnership Agreement betweerMbambers of the African, Caribbean and Pacific @rofiStates, of
the one part, and its Member States, of the other pigned in Cotonou on 23 June 2000, OJ 20007L 31

127 partnership Agreement between the Members of ftieah, Caribbean and Pacific Group of States, efdhe part, and
its Member States, of the other part, signed in @micon 23 June 2000, OJ 2000 L 317.

128 Council Regulation (EC) 1528/2007, OJ 2007 L 348.
129 Article 4(2) of Protocol 4 to the EEA, OJ 2005 213
130 Article 3(2) to Annex Il of Council Regulation (EC528/2007, OJ 2007 L 348.
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Figure 10: Table Comparing Requirements for “Originating” Vessels

Originating Vessels

EPA (1) Registered in a Member State (MS) of the Commuoitgn ACP
State

(2) Sail the flag of a MS or ACP

(3) Either (a) is at least 50% owned by nationals oPAE MS or (b) is
owned by companies that have their head office thedr main
business in the ACP or in a MS and 50% owned at kyathe ACP
State, public entities of that State or nation&lthat country or MS

EEA (1) Registered in a Member State (MS) of the Communityin an
EFTA State

(2) Sail the flag of a MS or of an EFTA State

(3) Either (a) is at least 50% owned by nationals cEE&TA State or of
a MS or (b) is owned by companies that have the&dhoffice in
one of these States, of which the managers, Chaioh#he Board
of Directors or of the Supervisory Board and thgarigy of the
members of such boards are nationals of the EC @am &FTA State
and of which, in addition, in the case of partngrshor limited
companies at least 50% of the capital belong tedttates, public
entities of that State or nationals of that saetest

(4) Of which master and officers are nationals of tikedf of an EFTA
State

(5) Of which at least 75% of the crew are nationalghef EC or an
EFTA State

Zaimis considered that the ACP rules under Lomé bieh adapted to the developing conditions of
the ACP countrie$®* However, he also recognised that many ACP counie not have the financial
means to respect the criteria on ownership or asilg and chartering and, as he suggests, that can
well be an indirect way of the Community to encgarahe ACP to conclude such lease with the
Community or the OC1% J.H.J. Bourgeois also formulates a similar argurf&rC. Stevens and J.
Kennart® report the example of canned tuna in Mauritiusor@a tuna is the third most important
merchandise export for Mauritius. They find costpodduction higher than under normal conditions
due to the stringent rules of origin requirememtgen if Mauritius had obtained a derogation to
purchase fish outside its territorial waters whiae local catch was too low. Moreover islands in the
Pacific (such as Fiji) have too small territorighters for their fishery sector and thus rely hgawi
catch outside their territorial waters. Furthermtive fishery sector of the Pacific Islands is stitgn
integrated with other Asian countries.

131 Zaimis, EC rules of Origin, op cit, 186-187.
1321dem,191-192.
1333, H. J. Bourgeois, ‘Rules of origin: an introdant, op cit, 2-3.

134 C. Stevens and J. Kennan, ‘Making Trade Preferammre effective’ op cit
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materials up to 15% of the ex-works price.

Figure 11: Product Specific Rules of Origin for Fiti Meat

0304 Fish fillets and other fish meat {whether or not | Manufacture in which the value of any
minced), fresh, chilled of frozen materials of Chapter 3 used does not
exceed 15 % of the ex-works price of the
prudl.li.t
0305 Fish, dried, salted or in brine; smoked fish, | Manufacture in which the value of any
whether or not cooked before or during the | materials of Chapter 3 used does not
smoking process; flours, meals and pellets of fish, | exceed 15 % of the ex-works price of the
fit for human u-l‘l.sul‘t'lpliul'l prm.lna.‘t
ex 0306 Crustaceans, whether in shell or not, dried, salted | Manufacture in which the value of any
orin brine; crustaceans, in shell, cooked by steam- | materials of Chapter 3 used does not
ing or by boiling in water, whether or not chilled, | exceed 15 % of the ex-warks price of the
frozen, dried, salted or in brine: flours, meals and prm.i'uct
pellets of crustaceans, fit for human consumption
ex 0307 Molluscs, whether in shell or not, dried, salted or | Manufacture in which the value of any
in brine; aquatic invertebrates other than crusta- | materials of Chapter 3 used does not
ceans and molluscs, dried, salted or in brine; | exceed 15 % of the ex-works price of the
flours, meals and pellets of crustaceans, fit for | product
human consumption

Some flexibility on heading 1604 and 1605 (procdsfish) has been given to all the ACP.
Traditionally, the rule of origin for processedHfisequired all fish to be wholly obtained. Now non-

originating fish may be used up to 15% of the exksqrice'*

Figure 12: Product Specific Rules of Origin for Prazessed Fish

1604 and | Prepared or preserved fish; caviar and caviar sub- | Manufacture in which the value of any
1605 stitutes prepared from fish eggs; materials of Chapter 3 used does not
exceed 15 % of the ex-works price of the

Crustaceans, molluscs and other aquatic inverte-
product

brates, prepared or preserved

Further flexibility has been grantemhly to Pacific countries for processed fish under mepd604
and 16052 This provision permits to consider fish caughtvegsels of other States as originating

135 Council Regulation (EC) 1528/2007, OJ 2007 L 348.
136 Article 4(3) and 4(4) of Annex Il to Council Regtits (EC) 1528/20070p cit
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products:*’ This easier rule has been granted only to thefiPasliands, maybe because their share of
EU trade does only represent 0.06%which means very limited effect on EU fishery isthy.
Moreover the grant of this additional flexibilitg isubject to a special procedure. The country shall
notify the Commission specifying the developmemsdiis for the fisheries sector in that State and
shall include information on the species concertieel,products manufactured and the quantities of
non-originating materials involved. Only non-origting materials that have landed in the port of the
Pacific ACP can be considered under this speciagdgion. The EC received already on 25 March
2008 a notification from Papua New Guinea regardangducts of canned tuna, crabs, shrimps,
prawns, lobsters and other molluscs and crustacshith are caught by vessels registered in and
flying the flag of Philippines, South Korea, Jap&jna, US, Micronesia, Indonesia, Palau, Kribati,
Solomon Islands, Marshall Islands, Tuvalu, Fije tBU and Vanuatu. Obviously processing in Papua
New Guinea must go beyowié minimis-°

3.2.2 Textile and Apparel Industry

The second sector where interesting developmentbe@abserved is the textile sector under the EPA.
The new EPA rules make a huge step forward andigeder a single transformation for garment
instead of the double transformation required i Ban-European System of Cumulation. Producers
in ACP may source fabric directly from abroad atildl @btain originating status.

The same change is proposed for the earlier stgeoduction (i.e. the fabric stage). The traditibn
rules would have asked double-transformation, sdytion from fibres spun into yarn and then yarn
woven to obtain fabrics. The single transformatidiows ACP to import yarn from abroad and the
only operation required is to weave yarn to obta@fabric.

The table below (figure 13) shows the differentesulfrom double transformation to single

transformation, in particular the example of wovabrics of cotton and the apparel obtained by
sewing (first rule for apparel under chapter 61heTsecond rule for apparel under chapter 61
(concerning all other apparel not obtained by sgwiogether two or more pieces of knitted or
crocheted fabrics), shows how, when the EPA rulguires a double transformation, a triple

transformation will be asked under the EEA, the México, or the EC-South Africa. Thus, for

obtaining the EEA origin, producers will have toeogte spinning of the yarn, weaving yarn into
fabrics and sewing the fabrics. If the producer twda obtain origin under the FTA then he will have
to buy originating yarn as an input. Instead an A@®Bducer will have to accomplish double

transformation for the same product and will therefbe able to source yarn from third country
producers.

137 Council Regulation (EC) 1528/200ah cit.

138 Data is taken from the fact sheet on the Interdor®mic Partnership Agreemeritee Pacific: Fiji and Papua Guinea
DG Trade, January 2009.

139 M Revenue & Customs, Customs Information Paper 268)
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Figure 13: The Single versus Double TransformatiofRequirements: Some Example4’

HS and Description

5208-5212 Woven
Fabrics of cotton

Chapter 61 Articles of
Apparel and Clothing
accessories

(a) Obtained by sewing
together or otherwise
assembling, two or more
pieces of knitted or
crocheted fabric which
have been either cut to
form or obtained
directly to form

(b) Other

Double Transformation
and some example of
exceptions

(1) Manufacture from:
coir yarn, natural fibres,
man-made staple of fibre
not otherwise carded ©

combed or otherwis
prepared for spinning
chemical materials ol

textile pulp or paper

(2) printing accompanie:
by at least two preparatol
or finishing operations o
finishing operations (suc
as sourcing, bleaching
mercerising, heat settin

raising, calendaring
shrink resistanct
processing, permane
finishing, decatising
impregnating,  mendint

and burling) where th
value of the unprinte
farbic used does nc
exceed 47,5% of the e
works price of the produc

Manufacture from

(@)

yarn

(b) Manufacture from
natural fibres, man-mad
staple of fibres no
otherwise  carded
combed or otherwis
prepared for spinning
chemical materials o
textile pulp

Single Transformation and some example
of exceptions

(1) Manufacture from yarn

(2) Printing accompanied by at least two
preparatory or finishing operations or
finishing operations (such as sourcing,
bleaching, mercerising, heat setting, raising,
calendaring, shrink resistance processing,
permanent finishing, decatising,
impregnating, mending and burling) where
the value of the unprinted farbic used does
not exceed 47,5% of the ex-works price of
the product

(a) Manufacture from fabric

(b) Manufacture from yarn

140 council Regulation (EC) 1528/200ah cit; Protocol 4 of the European Economic Arep.cit.
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How can the simplification of these rules benefitemst some countries among the ACP countries?
Most African countries had problems complying witie double transformation requirement and this
was forcing them to rely on derogations from rubéorigin. If derogation were not renewed export
would dramatically fall. Lesotho is a clear exampfethis problem as presented within the OECD
study.' The study shows that Lesotho developed a clothidgstry thanks to investments from
Asian investors. But fundamentally Lesotho manufees just cut, make and trim the garment, all
inputs are sourced from abroad, making it impossibf the manufacture to comply with the double
transformation requiremett: The low export of Lesotho to the EU is due to¢he of the derogation
on the rules of origin for clothing under the Lo@énvention in 1996; this had provoked a drastit fal
of the already low level of exports to the EU, ifadl from a value of 15 million dollars to 1 million
dollars worth export§®® Most of Lesotho’s exports continue to go to the (35% of Lesotho’s
exports), mainly because it obtained derogationrdas of origin for clothing, allowing lesser-
developed countries to use Asian suppliers. Thaipitisy of manufacturing from fabrics would be
then fundamental for Lesotho textile industry sdaasontinue attracting Asian investors and inceeas
its exports with the EC.

Do these countries not have fibres, yarn and fabpioduction to allow them to comply with the

double transformation that is advocated by the pemo textile industry? In the SADC countries, the
main suppliers of fibre remain Zimbabwe, South édrithe main producer of synthetic fibre) and
Zambia (that has become the eighth exporter of ymthe EC)-** However, Darga finds that regional

yarn and fabrics’ production makes up of less thati of the consumption of regional garment
industry**® Because of the shortage in yarn and fabrics ptamydhe SADC countries have problem
in complying with rules of origin. It is true th#he large majority of fibres (especially cotton) is
exported and the same goes for yarn, however tiubaply comes from the fact that it is more
convenient for these countries to export it andipfoom cheap yarn and fibres coming from East

Asia to further develop the regional garment indust

3.2.3 Tolerance Rules in Agreements with ACP

A generalde minimisrule appears in Lomé llI for the first time allowgi non-originating materials up
to only 5% of the ex-works pric8® Lomé IV increased this value to 1&%and the allowedde
minimis” achieved 15% under EPA rufé& This higherde minimiscould be used as an advantage for
the sourcing of third countries input also in otlsectors where the product specific rules are not
different from those introduced in the Europeamarised protocols.

3.2.4 Cumulation Rules from Lomé to EPA

The rule on cumulation was introduced in articlef@rotocol | of the Convention of Lomé K
Rules of origin were known to be particularly strdnd, as Zaimis suggests, cumulation rules were

141 OECD, Trade and Structural Adjustment — Embracitap@lisation, (2005).
142 ¢, stevens and J. Kennan, “Making Trade Preferemces effective’op cit, 318.

143 . Amedée Darga, ‘The impact of Preferential Rul&®rigin on the Development of the Textile and 6ing Sectors in
SADC',op cit 136.

1**1dem, 128, 136.

“Jdem 129.

148 Article 3(2) of Protocol 1 of Lomé Iligp cit.

147 Article 5 of Protocol 1 to the Fourth ACP-EEC Contvem, signed in Lomé on 15 December 1989, OJ 19929
148 Article 4(2) of Annex Il to Council Regulation (EC$48/2007 op cit.

149 Fourth ACP-EEC Convention, signed in Lomé on 15ebazer 19890p cit.
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probably introduced to help ACP countries meetréggiirements>° As pointed out by F. Dehousse,
very few ACP countries were able to reach the requents on their own because of the low value-
added of products resulting from the lower costtabbur and the smaller local supplier markets.
However, the Lomé cumulation rules did not havedesired effects of facilitating the acquisition of
origin for preferential treatment.

The Lomé IV Convention allowed a full cumulation @my the ACP countri€s? When production
was undertaken in one or more ACP countries, tloel geould have obtained the origin of the last
country in which operation took place provided xceeded tle minimis” operations (article 7 of
protocol I, Convention of Lomé IV} It was then possible to add the added value fiwerdifferent
ACP countries, but in order to obtain origin, opieras had to still go beyond the simple assembly,
packaging or other minimum operations. In orderptofit fully from this advantage, regional
integration between the ACP and vertical fragmearmadf the production process at the regional level
would have been fundamental. However, regionabnati®on, in particular in Africa, has not provided
for the required increase in regional trade andtmbghe countries participating in regional trade
agreements produce the same exports and exhikilasiomdiversified trade structures so that full
cumulation remained of little use. This was ondh& main reasons for the Cotonou Convention to
focus on regional integratidn®

The Lomé Convention allowed also for diagonal aadation with the EC (article 6(2) and (3) of
protocol 1, Convention of Lomé V2 Inputs obtained by the Community or the OCT hadéo
subject to further processing the ACP country The specific rule of origin could be obtained
collectively by cumulating the various operationdertaken in the EC, in the OCT or in the ACP.
The processing in the ACP country didn’t need tisBathe rules of origin requirements, as long as
the overall addition of processes in the EC, OCT AGP countries satisfied the rdfé.

However, this diagonal cumulation was not reciploice. only inputs from the Community could be
integrated within final products of an ACP countwhereas ACP inputs could not be used by EC
producers as if they were originating within the.B@reover, inputs obtained by the Community
should have been subject to substantial transfasmit the ACP country®’ This strange asymmetric
cumulation rule could have been adopted so asotmqte final goods production in the ACP countries
instead of intermediate input production. In preetihowever, it simply did not encourage the use of
inputs from the ACP>® Moreover, the producer desiring to set its produactvithin the ACP country
was probably facing three problems: (1) difficuttygetting inputs from other ACP countries, (2)hig
shipping costs to supply the EU and other countsigs cheap manufacturing costs offering a better
investment location (Mediterranean countries, @rand eastern European countries), as well as (3)
difficulty in shipping goods across the borderswestn ACP countries (and therefore difficulty in
using a single ACP country in order to supply la#i ACP markets’y,” while a single ACP is too small

10N, A. Zaimis, EC rules of origin, op cit, 187.
181 E Dehousse and P. Vincehes Régles d’'Origine de la Communauté EuropéefBrerylant Bruxelles, 1999), 136-137.

152 Article 6(1) of Protocol 1 to the Fourth ACP-EEC Cention, signed in Lomé on 15 December 1989, OJ 19229.
153 Fourth ACP-EEC Convention, signed in Lomé on 15ebeiwer 1989, OJ 1991 L 229.

154 Articles 28, 29, 30, 35, and 37 of the Cotonou &grent all mention the regional integration procaseng the ACP
countries. SeePartnership agreement between the members of tiwaAf Caribbean and Pacific Group of States, obtie
part, and the European Community and its Membétieoother part, signed in Cotonou on 23 June 20002000 L 317.

158 Fourth ACP-EEC Conventioop cit.

158N, A. Zaimis,EC rules of origin (Chancery Law Publishing, 1992), pp. 187-188.
157 £, Dehousse and P. Vinceap cit

158 £ Dehousse and P. Vinceap cit.

159f you consider African countries, aside the fdet they are very small markets, they lack commation infrastructure

between them (especially roads), shipping costhigte and other ACP countries (Pacifique or Caribbeae too far and
have other trading partners.
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a market to be considered interesting from a bssiperspective. So those cumulation rules did not
encourage either the creation of FDI or the inerdasse of the ACP inputs, as the diagonal
cumulation was valid only for EC intermediate goadsed by the ACP. Therefore, the producers
preferred to stay within the EC and from the ECpdyiall the countries linked to the EC through
preferential agreements, including all ACP (Hub &padke effect). Cumulation rules were considered
therefore one of the main reasons for divertinggegtments from the ACP (Spokes) to the EC (Host).
Because of the aforementioned reasons, cumulaties were renegotiated and modified under the
EPA.

The first two cumulation rules (the one with ot#&€P and the one with the Community and OCT)
don’t seem to have changed a lot since Lomé IV, dwawthis time they provide for full cumulatiSh
between the ACP, the EC and the OCT (art. 6 (D)a(@ (3) of Annex Il of Council Regulation
N°1528/2007)°* However, with respect to the equivalent ruleshia €otonou (article 2 (2) and article

6 (1) and (2) of Annex V to the Cotonou agreeméftihe rules in the EPA contain a list of
exceptions to this cumulation. The cumulation @&pbly to the list of products contained in Appendix
10 and 11 only after 1 January 2015 and 1 JanuaitQ espectively (article 2(3) and article 6(4) of
Annex Il of Council Regulation N°1528/200'%}. Appendix 10 consists of some products from
chapter 17 (sugar) and chocolate products with itapoweight of sugar, other cocoa based products,
preparations with a basis of coffee and tea. Appeht concerns ric&’

The EPA rules of origin provide also for cumulatianth South Africa and with neighbouring
developing countries that are not member of the A@RIp. We shall analyse the cumulation rules
with South Africa later on, for the moment we witicus on the rule for neighbouring developing
countries.

Paragraph 13 of article 6 provides for cumulatiothweighbouring developing countri€s The text
provides for diagonal cumulation, according to whproducts obtain originating status in one of the
neighbouring developing countries. These goods imeistubject to further working and processing in
the ACP even though the working carried out theomsdnot by itself qualify for sufficient
transformation. However, working and processing thgasbeyondde minimisoperation. The list of
neighbouring countries concerned is given in Apper@ to Annex Il of Council Regulation
N°1528/2007%° Accordingly, for Africa the neighbouring countrieme Algeria, Egypt, Libya,
Morocco and Tunisia. For the Caribbean the neighibgistates are Colombia, Costa Rica, Cuba, El
Salvador, Guatemala, Honduras, Nicaragua, Panamhav/anezuela. This cumulation applies only
under specific conditions. The ACP States, the Canity and other countries concerned must have
concluded an agreement on the administrative proeedt does not apply to tuna products classified
under chapter 03 and chapter 16 of the Harmonigetie®; neither to rice products of heading
1006:%" The rules of origin attached to the Cotonou agesgrwere far more stringent with respect to
this cumulatiori® Especially for textiles, rules were different.<fiof all, for products under chapter
50 to 63 (textiles and apparel) the working or pssing in the ACP State not only had to go beyond
de minimis it had to at least provoke a change of headingrelalver, for some textile and apparel

1805 Inama, Rules of Origin in International Trade cit, 218.
181 Annex Il of Council Regulation (EC) 1528/2007, OJ 200348.

182 partnership agreement between the members offtimm, Caribbean and Pacific Group of States, efahe part, and
the European Community and its Members, of therqib#, signed in Cotonou on 23 June 2000, OJ 20807

183 Annex Il of Council Regulation (EC) 1528/20@®p cit
184 | dem.

185 Annex Il of Council Regulation (EC) 1528/2007, OJ 200348.
168 | dem.

187 | dem.

188 partnership agreement between the members offtimai, Caribbean and Pacific Group of States, efdhe part, and
the European Community and its Members, of therqgibg, signed in Cotonou on 23 June 2000, OJ 20807
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products, contained in Annex IX to Protocol | withinnex V to the Cotonou Agreement, specific
rules (mainly value added or specific operatioras) to be fulfilled"® Finally, cumulation could not
be applied for textile products in Annex X to thies of origin Protocol of Cotondd’

3.2.5 Small Conclusion on the EPA

The initial idea of harmonisation in the context @btonou was to use similar rules than those
contained in the harmonised protocols while grantimore flexibility to ACP simply through different
cumulation rules andde minimis rule. The necessity to go beyond the harmonigetopols model
and allow even greater flexibility comes from thactf that the ACP countries required some
compensation for reciprocal liberalisation in EP&gatiation. Therefore, the EPA rules contain more
liberal and development-friendly rules of origimuegrement in some key sectors for the ACP such as
fisheries and textiles. However, as simplificatimrules of origin has been kept in only these two
sectors, rules of origin are not really used tovigl® further incentives toward diversification diet
ACP economy.

Differentiation and overlapping FTA: the case of-BGuth Africa and EC-Mexico FTA

The ACP have received differential treatment takimp account the development objective of the
ACP partnership with the EU. In other cases diffess in product specific rules from the Pan-Euro-
Mediterranean Model are scarcer. The main diffezeisccumulation rules. As for the ACP, these
partners are not part of the Euro-Mediterraneagatial cumulation, and they either are only subject
to bilateral cumulation with the EC (for exampleZ&lexico or EC-Chile) or they are granted some
diagonal or full cumulation to take into accourgithregional groupings (solving the possible issues
derived from the overlap between North-South FTA &outh-South integration). The latter is the
case of South Africa that receives multilateral alation rules with ACP, SADC and SACU members
to acknowledge the role of South Africa for stron§euth-South Integration. Finally EC-Mexico and
EC-Chile were successful in obtaining transitioeasier product specific rules so as to adapt their
industries to the rules of origin requirements. desglly for Mexico these were most probably
important to overcome the incompatibility of théesiof origin requirements under NAFTA and under
EC-Mexico FTA. Being no FTA between the EC, Canadd the US, there is no diagonal cumulation
solving the problem of interaction between NAFTAJABC-Mexico. However the transitional rules
granted probably have not solved the problem fdmethe Mexican industry, i.e. to decide which
rules of origin (NAFTA or EC) to respect and tHere which inputs (American/Canadian or EC) to
use in its production.

We will quickly introduce the relationship betwetive EC-South Africa FTA and the new EPA and
the problem that still remain because of produeesdjr difference used in their respective protscol
and after we will focus on the EC-Mexican FTA ahd application of transitional rules of origin.

3.3.1 South Africa and its cumulation with ACP, SB&and SACU

The South African Development Community (SADC) iayime the only African regional agreement,
which has manifested some level of intra-regioredd. However, this trade is prevalently depended
on the patrticipation of South Africa. Thereforepauation with South Africa becomes fundamental,
in order to promote regional integration. Southigerhas, therefore, signed Cotonou. However,
because of its development level, the EC has cdadla separate agreement with South Africa on

189 1dem.

1%1dem.
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trade matters (the Trade and Development Cooparaiipeement of 2002J* The EPA’? however,
provides for diagonal cumulation between Southdsfrand the ACP countries and full cumulation for
the members (including South Africa) of the Soufrigan Customs Union (SACU)?

The diagonal cumulation with the ACP has some $igagiquirements. Products must have obtained
the originating status in South Africa before bestgpped to an ACP country. As South African
materials, they may be used in operation and wgrlprocesses in the ACP without requiring
sufficient processing, however operations must ggobdde minimis For the final product to be
considered as originating in the ACP, the valuesdddom operations or processing done in the ACP
must exceed the value added in South Africa otlsrwthe product maintains the South-African
origin. Moreover, this cumulation cannot not be lagghto fishery products under Appendix 8 until
liberalisation of the fishery sector will have beezalised between the EC and South Africa. The
cumulation rule shall also not apply to productsAppendix 7 (motor vehicles, some parts and
engines, aluminium, various agricultural productsangl will apply to products in Appendixes 10 and
11 from, respectively, 1 October 2015 and 1 Jan@amp. This long list of exceptioH$ makes the
diagonal cumulation rule very difficult.

Even though cumulation rule does apply to textithe, main reason for South Africa to desire to be
considered fully under the EPA regime could bedasier rules of origin for textile and clothing end
the EPA as it accounts to the main difference betwé&e product specific rules of origin for South
Africa and those for the ACP. South Africa is notrsuch interested in getting single transformation
requirements for clothing, however it does not warttave a competitive disadvantage vis-a-vis other
SADC countries”®

Most probably for similar competitiveness reasofisuth Africa had asked the EU for similar
concessions as in case of the EPAs provisions sieriies. As soon as the tariff concessions on
fisheries are granted, South Africa will also b&ndm easier criteria to define originating velsse
The new rule will contain a more liberal requiremésr nationals share in the crew of the vessels:
according to the new rule, the percentage of thea& South African nationals in the vessels’ crew
needed will fall from 75% to 50%° This requirement will then be similar to the arigethat were
used in the Fourth Lomé Convention but will stéhrain less liberal than the criteria granted to the
ACP under the EPA.

171 protocol 1 to the Agreement on Trade Developmadt@ooperation between the European Community ardetaber
States, of the one part, and the Republic of Sofrilka) of the other, OJ 1999 L 311.

172 Annex Il of Council Regulation (EC) 1528/2007, OJ 200348.
73 As a customs union it is normal for the SACU tacbesidered as a single territory.
174 These requirements do not apply to the full cutimie- they concern the diagonal cumulation only.

175 E. Flatters reports a discussion proposal withtiDS to introduce single transformation requirementstextile rules of
origin. The main proponent of such a rule was Mawgi Mauritius is always cited as a success dtegause it succeeded to
get out of poverty (it was one of the poorer cogrtiuntries in the world) and to become an “uppieldhe income country”.
This was done thanks to a flourishing tourism indubut also through the development of a compatitilothing industry.
Two-thirds of Mauritius clothing exports is expatted the ECG'® It is the main exporter of textiles to the EUhin the
SADC. As pointed out by Flattet%: the success of Mauritius garment industry has wasrbased on the low import duties
for raw materials, so as to import inputs and ekpascessed products. However, this strategy renlliauritius dependent
on its imports of cheap yarn and fabric from Asfecleap yarn and fabric. With this industrial sture, it is normal for
Mauritius to be the main advocate of single tramsftion as rule of origin for the textile sectds main opponent at that
time was apparently South Africa. South Africa hessaof UN sanctions during Apartheid had develdpgabrt substitution
strategy and remained since then a significantgadl economy. For this reason, South Africa hagaued the adoption of
the double transformation in the SADC; moreover &bwer, as double transformation was required inptst agreements
with the EU, it was easier to apply it also in BADC context. However, now that the other SADC caastenjoy the
benefits from the single transformation rule inittegreement with the EU, South Africa will surdbose competitiveness
within the region. See: F. Flatters, “SADC RulesQgin in Textiles and Garments: Barriers to Regiofieade and
Globalisation”, in R. Grynberdiules of origin: Textile and Clothing Sect¢€Cameron May, 2004).

178 Article 2(4) of Protocol 1 to the Agreement on deaDevelopment and Cooperation between the EuroPearmunity
and its Member States, of the one part, and the lRiemf South Africa, of the other, [1999] OJ 19929 311.
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3.3.2. The case of Mexico: adapting to the EC-Mexides of origin

The EC negotiated a free trade area with Mexicachvbame into force on 1 July 2080.In the last
decade, Mexico has diversified its FTA deals: asiden the agreement with the EC, it concluded
FTAsinter alia with the EFTA countries and Japan. The main aithefMexican government was to
diversify its export markets and at the same timéntrease FDI within the country and transform
Mexico in a manufacturing hub exporting to the bimsumer markets: the NAFTA, EU and Jap4n.
Yet, this desire is definitely contingent on regpeg rules of origin in all different agreements.
Constructing a network of FTA could be very prdiieafor firms with economies to scale for whom
one single manufacture sites to deliver the magrsamer markets would be a great advantage.
However, because of incompatible rules of origi& tharket remains fragmented and investors have
to choose whether to respect the NAFTA or the Besrof origin when choosing their input riiX.

The table (Figure 14) below shows that Mexico wakeed not able to diversify its trade partners; in
2008 the US still represented 56.1% of Mexico’santp and 73.2% of its exports (a percentage high
even to be explained through “Natural trading perghtheory®). This might be because of the high
integration of the Mexican and American industrymeet rules of origin requirement in NAFTA. In
the seven-year period from 1999-2005, 63.6% of teMexico was from the U The study by the
UNIDO on outward processing trade shows the growimgprtance of Mexico as US main partner in
the establishment of a vertical division of labotlie apparel sectdt The higher integration with the
US in some sectors demanding compliance with th& Nrules of origin does probably also imply
greater difficulty in meeting strict rules of omgirequirements under other FTA such as the EC-
Mexico FTA. Thus integrating with US industries ander to serve the NAFTA market might also
mean foregoing other preferential concessionshirranarkets (EC, EFTA, Japan).

In terms of utilization rate of preferential agremrhwith the EC (see figure 15 and 16), Mexico &as
lower rate (73.97%) compared to other EC partnacs saibstantially lower than the utilization rate
within the NAFTA (beyond 90%). But this might bengly the case because since the creation of the
NAFTA most of Mexican trade was done with its nerth American partners. Therefore, companies
are well trained to cope with the NAFTA rules ofgim, whereas the European system might be still
new to them. Knowledge of the various systems nidga impair the diversification of trade. The two
systems work with different calculation methodstloé value added criteria. In the NAFTA value
added criteria are different depending on the anié sector. Moreover, Mexico enjoys a clear locatio
advantage within the NAFTA, whereas it does noehswch an advantage in its relations with the EC
(or also Japan). The rules of origin attached ® EtJ-Mexico FTA® have been drafted partially
taking into account these difficulties. The Eurapeaodel of rules of origin has been adapted with

177 Decision 2/2000 of the EC-Mexico Joint Council enyisional application of the Partnership Agreemént 2000 L 157

178 M. Busse ‘The Hub and Spoke Approach of EU Tradkcp (July/August 2000), 3Sntereconomics — Review of
European Economic Policy, pp. 153-154; M. Angeles Villareal, July 2010, ‘MexXs Free Trade Agreements’, CRS
Report for the Congress, Congressional Research SeR460&84.

179 fully agree with M. Busse who writes: 'Complicatedes of origin, which define how much local carttés required
before a good is considered Mexican and thus édiddy preferential access to the EU and NAFTAaagte investors in red
tape and will deter many from setting up shop ixide.' in M. Busse ‘The Hub and Spoke Approach of EU TradéciPp
(July/August 2000), 3ttereconomics — Review of European Economic Pdlipy 153-154.

180 “Natural Trading Partners” claims that naturaldiray partners already traded a lot before joiningreferential trade
agreement (for example because of geographicaimityx and therefore trade diversion is negligeal#levind Panagarya
refutes and criticise this theory in his articleh€lregionalism debate: an overview”; see: A. Paryagalune 1999, ‘The
Regionalism Debate: an Overview’, ZBe World Economy.

181 B, J. Condon, ‘The EU-Mexico FTA’, in S. Lester aBd Mercurio, Bilateral and Regional trade agreements — Case
studies (Cambridge University Press, 2009), p. 14.

182G, Gereffi and O. Memedoviop cit, 18-20.

183 Appendix Il to Decision 2/2000 of the EC-MexicdrtaCouncil on provisional application of the Parstép Agreement,
0J 2000 L 157.
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transitional rules in key sectors (under Appendia)).'**

have been imposed on EC exports to Mexico so &mibthe impact on the Mexican economy. We
will describe briefly some of these rules in theomobile sector, the textile sector and the chemica

industry.
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Quotas on the alternative rules for textiles

Figure 14: Mexico’s Trade with Major Partner*®®

MEXICO's Trade with US, EU and Japan (2008)

IMPORTS

EXPORTS

Value (Mio.Eur.)

%

Value (Mio.Eur.)

%

us 113,334.20 56.10 134,797.40 73.2
EU 24,311.60 12.00 12,576.30 6.8(
Japan 7,440.50 3.7¢ 2,363.60 1.30

Figure 15: Preference Utilization Rate¥®

Preferences (EU-only) utilization rate (%, actualpotential value)

Country Name 2005 2006 06/07Latest
Chile 87.68 83.82 83.82
Mexico 62.68 73.97 73.97
Morocco 84.47 86.16 86.16
South Africa 78.69 76.43 76.43

184 Appendix li(a) to Decision 2/2000 of the EC-Mexidoint Council on provisional application of the fRarship

Agreement, [2000] OJ L 157.

185 Data from DG Trade statistics on Mexico, 22 Sejp@n2009.

186 Data from the World Bank: http://info.worldbank.tetpols/wti2008/docs/Indicators.htm (accessed inebeber 2009).
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Figure 16: Preference Utilization Rates of Mexico nder EC and US PTA®’

Mexico
Preferences (US-only) utilization rate (%, Preferences (EU-only) utilization rate (%,
actual/potential value) actual/potential value)
2005 94.31 62.68
2006 95.16 73.97
06/07 95.16 73.97
latest

In order to allow the Mexican industry to slowlyagd to the new rules of origin under the EC-Mexico
FTA, some transitional rules were introduced in edfay sectors to ease Mexican export or contain
EC-export. We will shortly have a look at two exdegpbelow.

Automobiles

The EC introduced in the agreement with Mexico pkagrules of origin. One of these examples was
the automobile sector. For example, for motor dargler heading 8703) parties applied a more
favorable rule of origin allowing for non-originag materials up to 55% of the ex-work price until
2002, from 2003 till 2004 the threshold for nongamating products was set at 50% of the ex-work
price and from 2005 the ceiling for non-originatimgterials achieved its normal level of 40% of the
ex-works pricé®® Moreover the Community granted some of theseeeasansitional rules
exclusively to Mexico within a certain quota. Tldésthe case for motor vehicles under headings 8701
(tractors), 8702 (motor vehicle of ten persons orahand 8704 (motor vehicles for the transport of
goods). The threshold for non-originating materiaisler the latter headings within a quota of 2500
units l\é\gas 55% until 2002, 50% from 2003 until 2@0®I achieved the regular threshold of 40% from
2007.

Textiles

On some textiles and apparel headitigshe origin protocol imposes a quota on the useEby
exporters to Mexico of the alternative rule of arigThe alternative rule of origin simplifies the
requirement for printed textiles stating that: fabrobtained by grinting accompanied by at least two
preparatory or finishing operations or finishing eqations (such as sourcing, bleaching, mercerising,
heat setting, raising, calendaring, shrink resistanprocessing, permanent finishing, decatising,
impregnating, mending, and burling) where the vadfighe unprinted fabric used does not exceed
47,5% of the ex-works price’The system of quotas has been introduced firstutiir an auction
system. The auction was granted according to teast winning price”price principle. Winning
offers were those corresponding to the highesegrid until exhaustion of the quota. The actuadeori

187 1dem.
188 See: Note 12 of Appendix l1(a), Annex IIl to Deois No 2/2000 of the EC-Mexico Joint Council of B&rch 2000.
189

Idem.

190 For printed fabrics of chapters 52, 54, 55 anthnff headings 5801, 5806 and 5811 see: Apperidix Decision 2/2000
of the EC-Mexico Joint Council on provisional agplion of the Partnership Agreement, OJ 2000 L 157.
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paid by exporters was the least winning pff¢elhe system has been modified in 2002 and quotas
will be assigned onfifst come first servedbaseso as to increase the utilisation raf8s.

Drawback

A temporary drawback clause was allowed for twayedter the entry into force of the agreentéht.

It is interesting to notice that while the EC gethta temporary drawback clause to Mexico, Mexico
was simultaneously required by its NAFTA partneos give the same tariff treatment to non-
originating products incorporated into finished guiots for export to the US and Canatfalhis was
probably done because the conclusion of the vafiduss (and especially the one with the EU) was
considered as a non-indifferent decrease of Mex@sa@rnal tariffs and as potentially increasingléra
deflection in NAFTA.

4. Conclusions: Harmonization of Rules of Origin in Euope

Even though the EU has started a process of rddiananonization, this process remains partial vis-a
vis most of its partners. Total harmonization hasrbuntil now granted only to the European and
Mediterranean partners. While some differencescargained in product specific rules of origin, the
main differences lie in the cumulation rules angl @alhsence of relaxation of the territoriality piphe.
However, partial harmonization was not only choserdifferentiate between different groups of
partners. For the ACP countries, the Cotonou Agesgncontained product specific rules almost
identical to the harmonized protocols rules. Thasges were considered too restrictive. Therefdre, t
ACP countries asked for differential treatmentand the insertion of more liberal rules for figher
and textiles. Moreover, the Pan-Euro-Mediterraneamulation was mainly thought to attract
investments in the CEEC and Mediterranean counimi@der to increase vertical integration of the
industries and develop the sourcing of Europeantsprlhis might be desirable for the CEEC and
Mediterranean because of their location advantigeas less interesting for the ACP countries as
their main desire is to import third countries gherainputs. For Mexico, the main interest was to
diversify its export and import market. Failure do so until now, is due most probably to the
incredible integration with NAFTA countries, whiamakes it more difficult for Mexican companies to
comply with the rules of origin requirements coné&l in the EU-Mexico FTA. From that point of
view, transitional rules of origin were probablytibbe right solution to solve the problem of adagti

to the new EC-Mexico rules of origin regimes asisraonal rules of origin still do not take into
account possible issues derived from the overlapgih two FTA without diagonal cumulation
binding them (as it is the case for NAFTA and tli&Mexico FTA).

The main conclusions to draw from the EC harmoitagbtrocess of rules of origin are twofold. First
the Pan-European experiment as well as the cowaterde of Mexico, NAFTA and the EC-Mexico

FTA show that what really matters for more unifoand predictable origin determination are
multilateral cumulation rules. Regional harmonisatfails to take into account the overlapping FTA
(such as in the Mexican case), however, internatibarmonisation of preferential rules of origin
without multilateral cumulation rules would fail tsolve the Hub&Spokes problem. From the
Mediterranean example, one concludes that multdhisumulation has been introduced only upon

191 Communication to traders, Implementation of thesuwf origin under the EC-Mexico Agreement, OJ 200IB7/3.

192 Decision of the Council implementing Decision 1/20ff the EU Mexico Joint Committee of 14 June 206fating to
Annex Il to Decision 2/2000 of the EU-Mexico Jofdbuncil of 23, March 2000, OJ 2007 L 279/15.

193 Article 14 of Annex IlI to Decision No 2/2000 dfé EC-Mexico Joint Council of 23 March 2000.

194 Goodrich, Riquelme y Asociados, ‘Benefits for ineestunder the Mexico-European Union Free Trade ément’,
2004.
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compliance of two main requirements: (1) all pasn@volved had to enter into the FTA amongst
each other, (2) all the FTAs have identical rulésongin. The first requirement is to guard the
reciprocity character of the FTA and limits theestto which a fully-fledged harmonisation process
such as the Pan-Euro-Mediterranean system is feaailthe international level. Finally, the ACP
example shows that harmonisation rarely solvesstee of restrictiveness of rules of origin. TheAEP
grants more liberal rules of origin in few sectdeviating from the European harmonised protocols
model.
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Does the EU Competition Law Model Satisfy the Needsf the Emerging Economies?
Lessons from the Countries without a "Carrot”
Marco Botta
Abstract

The paper discusses the institutional aspects arisplantation of the EU competition model to
emerging economies which has taken place durindastetwo decades within the enlargement and
the European Neighbourhood Policy (ENPI). The madekch was designed to satisfy the needs of
developed economies characterized by well functgomharkets has been implemented by both the
States under enlargement and the ENP conditiogetisas other third countries. The paper relies on
the experience of two emerging economies — BratilA&rgentina - which did not have any “carrot”

of EU membership or closer economic relations whih EU, to adopt the EU competition model. The
case studies showed that the non-orthodox ingiiati model established in Brazil, where an
independent NCA enforces the competition law tagethth two bodies connected to the executive
branch, proved to be more successful than the Airggan model. The latter, which referred directly
to the EU institutional model, opted for a fullydependent Competition Tribunal. This institution,
however, has never been established in this couhtrparticular, the Brazilian institutional model
proved to be more successful in terms of competititvocacy of the NCA vis-a-vis other State bodies.
A lesson, in the view of the discussed experiesivasld also be learnt when considering adoption of
the EU competition model by the EU partner coustrie

1. Spreading of Competition Law in Emerging Econones

The last twenty years recorded a radical changennerging economies' approach to economic
development. After decades of strong State int¢iwenin the economy through State-owned

companies, subsidies and the imposition of highonparriers to protect local infant industriesica

the beginning of the 1990s the majority of emergiagnomies have been introducing free market
institutions® For instance, under the pressure of internatidoabrs, such as the World Bank and the
IMF, and with the theoretical support of the solamhl“Washington consensu$’several emerging

! This approach to the economic development of therging economy was defined as the import-subistitumodel.
Intellectually, the imports substitution model waecked by the Statist school of thinking. The mogtortant figure in this
economic school was Rall Prebisch, the famous Airgeart economist who was director of the UN Econd@oenmission
for Latin America for a number of years. The Stagisonomists based their work on the idea of unlecpraditions of trade
between developed and developing nations. Ther lasggorted a limited number of agricultural comni@di which were
subject to fluctuations of the market, while theynained dependant on the import of industrially ufactured goods. The
import-substitution model was the solution to timequality, due to the fact that it allowed the elepment of a national
industry in developing countries, which in the Ialegm would be able to export its manufactured potel abroad. Only at
that point the trade conditions between developetdeveloping countries would be fair and, thus, ithport-substitution
model would no longer be necessary.

In relation to the work of Prebisch see, for ins&nR. Prebisch, ‘Five Stages in My Thinking on Depenent’.In G. M.
Meier and D. Seers (ed®ioneers in Developme(®xford University Press, 1984), at 176-177.

The text of the paper is available at:

http://www-
wds.worldbank.org/external/default/main?pagePK=80PF &piPK=64187937&theSitePK=523679&menuPK=6418%10
searchMenuPK=64187283&siteName=WDS&entitylD=00013B®88101901520025 (20.03.2010).

2 In 1990 John Williamson elaborated ten principiest the emerging economies should follow in oriderchieve their
economic development. These principles represeatedmplete turn in comparison to the Statist schéotording to

Williamson, the governments of the developing cdestshould introduce: 1) Fiscal discipline in 8tatbudget. 2)
Reduction of public expenditures. 3) Increase oésax) Interest rates should be determined by tudeh rather than by
State agencies. 5) The exchange rate should berile¢el by the market. 6) the liberalization of imgo. 7) Elimination of

the barriers to FDIs. 8) Privatization of ineffioteState-owned companies. 9) Deregulation of markifd) Safeguarding of
property rights.
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economies initiated privatization of their Stater@d companies, abolition of trade barriers and
liberalization of a number of economic sectors Whiiad been previously exclusively managed by
State monopolies. This change aimed at reducindpticiget deficit of these countries and fostering
their economic development by encouraging theamn+bf foreign direct investments (FDIs).

The liberalization of FDIs in the emerging econasmigd not simply had as its goal an increase in the
employment rate in the recipient countries, bub &s increase in the degree of competition among
companies operating in these markets. Trade arektment liberalization, in fact, encouraged new
entrants on emerging economies' markets. Accotditige UNCTAD Investment Report 1997, the in-
flow of FDIs may be expected to improve the qualify products commercialized in a recipient
country and to lower their prices, thus strengthgrthe level of competition with local operatdrs.
Local operators usually react to the new challdmgedopting similar management and production
techniques to a new entrant, thus increasing tpeaductivity’ Finally, prices would not be
determined anymore by the State, but rather bynivisible hand of the market to the benefit of fina
consumers.

The introduction of the concept of competition amdhe market players has been one of the most
radical changes in ideas behind economic developofeamerging economies during the last twenty
years. However, as we will see in the subsequentgbahis analysis, the introduction of this new
concept did not always go smoothly. In fact, loopkerators usually resist the idea of entering in
competition, preferring the previous “quiet life’here their survival in the market was ensured by
contacts with other competitors and with State'ficiafis. Due to resistance of local operators to
accept the rules of the market competition, measoférade and investment liberalization are nat pe
se sufficient to foster the competition among mapkayers. Market players usually prefer to continu
the previous collusive behaviours, with the objextio exclude new entrants from the market. For
instance, the former State owned Telecom compargn efter it was privatized, may refuse to grant
access to its networks to its new competitors. Gitree lack of their own network, the competitors
need to, in fact, offer their services throughiicb@nection with the network of an incumbent tefaco
Due to these reasons, the idea that liberalizatidg¥rDIs and trade policies in developing counthias

to be complemented by an effective competitiongyois widely accepted. The competition policy
becomes %rimus inter partesamongst policy instruments used to monitor thelleeompetition in
the market.

Competition law is usually enforced by a publicrage- a national competition authority (NCA). This
institution has three instruments at its disposarisure the smooth functioning of the competitan
the market. On the one hand, it can sanction foofnabuse of dominant position by dominant
operators on the market, and it can also sanc@otels and other collusive behaviours among the
competitors (e.g. behaviours aiming at fixing psicquantities of production, sharing the market). |
addition, the NCA can also rely on a third instranenamely the control of economic concentrations.
Unlike the control of anticompetitive agreementsl ahe abuse of dominance, merger control is
usually arex-anteform of review. When one company acquires the abwofranother, or it establishes
a joint venture with another company on a long-tdrasis, the transaction is considered to be a
concentration, which must be notified to the NCAeTNCA will evaluate the concentration in the
light of its expected impact on the relevant markett considers that the transaction may harm the
level of competition in the long term, it will eghimpose a measure to ameliorate the negativeteffe
of the transaction or, in extreme cases, it willijbit the transaction from taking place.

(Contd.)
J. Williamson, ‘What Washington Consensus Means diicy? Reform’, in J. Williamsonl.atin American Adjustment. How
Much Has Happened®institute for the Internal Economics, 1990), Cleap?. The text of the paper is available at:
http://www.petersoninstitute.org/publications/paprint.cfm?doc=pub&ResearchID=486 (20 March 2010).

% United Nations Conference on Trade and DevelopnieitCTAD), World Investment Report 1997, Transnational
Corporations, Market Structure and Competition PgliiNew York and Geneva, 1997) at 150. An electraeicsion of the
paper is available at http://www.unctad.org/en/dot97ove.pdf (20 March 2010).

4 bid, 154.
5 Ibid, 211.
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During the last fifteen years, new competition lezgimes have “bloomed” around the wotlth
Latin and Central America, Eastern Europe, Soust Baia and some African States competition law
has been perceived as one of the policies necessagstablish a market-oriented econdmy.
According to Whish, 'more than 100 countries nowehaompetition law?. Moreover, a number of
developing countries are currently in the processwoducing this kind of legislation. One well-
known example is the case of China, which adoptedirst Anti-Monopoly Law in August 2007,
coming into force on*1 August 2008. However, during the recent years there have adem other
cases of introduction or reform of national comipati law in smaller developing countries. For
instance, Uruguay adopted its first competition lawuly 2007

2. Exporting the EU Competition Model to the CEEC,SEE and ENP Countries

Since the Treaty of Rome, the EU competition law sanctioned anti-competitive agreements. It is
characterized by the preference for the concepbake of dominance, rather than the US concept of
monopolization The EU competition law has been deeply reformaihdithe last decade. In 2004,
the EC Regulation 139/2004 reformed the previowstesy of merger control provided by the EC
Regulation 4069/89. The new system of merger cobrghifted the test of review of notified
concentrations from the previous strengtheningashidant position to the new substantial lessening
of competition:® In addition, the EC Regulation 1/2003 eliminatiee previous notification system of
the agreements to the European Commission to dheakcompatibility with the competition rules,
hence focusing the interest of the Commission @ndétection of cartel casEsFurthermore, the

6 M. W. Nicholson, ‘An Antitrust Law Index for Empaal Analysis of International Competition Policy2008) 1,Journal
of Competition Law and Economi2§, 1-21.

" R. Lande., ‘Creating Competition Policy for Trangiti&conomies’ (1997-1998) 23Brooklyn Journal of International
Law, 341.

8R. Whish,Competition Law(Oxford University Press,"6edn, 2009), 801.

® Anti-monopoly Law of the People’s Republic of Chidalopted at the 29meeting of the Standing Committee of thd'10
National People’s Congress of the People’s Repubiéhina on 38 August 2007. An English translation of the ledisia
is available at www.leggicinesi.it/'view_doc.aspA@z344 (20 March 2010).

For comment concerning the new Chinese Anti-Monojaly, see: M. Furse., ‘Competition Law Choice in Chii{2007)
2World Competitior80, 323-340.

10D, Hargain, ‘Nueva Ley de la Competencia en Urugu@p07) 23Boletin Latinoamericano de Competencl@0-109.

11 Article 2 of the US Sherman Act prohibits any atpe to monopolize the trade or commerce among Bétates. Art. 82
EC (now Art. 102 Treaty on the Functioning of thedpean Union, TFEU), on the other hand, sanctibaddrms of abuse
of dominant position. The ECJ case law has idedtiienumber of cases in which a company is foundimiamb in the
relevant market (e.g. to own important IP righilse la patent). In relation to the market sharehef tcompany, the ECJ has
often stated that there is presumption of dominammee a company has 40% market share of a relewarket. This
represents a lower threshold in comparison to 28herman Act, where an anti-competitive conduntlmsanctioned only
if the company tries to monopolize (i.e. to acquie®% market share) a relevant market.

12 The substantial lessening of competition (SLS) tesprovided for in the USA by the Clayton Act, atied in 1914,
codified in 15 U.S.C. 18, Section 7. The Council Ratjoh (EC) 139/2004 of 20 January 2004 on the conifo
concentrations between undertakings (replacindRmg 4064/89/EC), OJ 2004 L 24/1, introduces the ®ESin Art. 2(2).
However, it points out that a substantial lesserdhgompetition takes places 'in particular as sulteof the creation or
strengthening of a dominant position'.

The Regulation 139/2004 introduced the SLS testrigteroto catch the economic concentrations whichseduanti-
competitive concerns, but which did not result irsteengthened dominant position. However, due &sams of legal
certainty, Art. 2 of the Reg. 139/2004 pointed dwtta concentration which causes strengtheningdafinainant position is
also sanctioned under the SLS test.

13 The Reg. 1/2003 radically reformed the enforcenmérthe EU competition law. Under the previous Ref62 every
vertical or horizontal agreement which had an impae the intra-Community trade should be notifiedthe European
Commission in order to be exempted because deenmepatible with Article 81(1) EC, or to receive an ex#ion under
Article 81(3) CE. In view of increase of the notétons expected with the enlargement by the CEE@sR#y. 1/2003
abandoned the notification system, granting toctirapanies the task to self-evaluate the compayiluifithe agreement with
Article 81 CE.
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Regulation 1/2003 allowed the decentralization fe¢ £nforcement process, by requiring the EU
Member States to introduce a competition law sygtanallel to the Community orié Art. 35 of the
Regulation 1/2003 required Member States to deggnaompetition authority in charge of enforcing
the competition law. This institution could be eittan administrative or a judicial body. Though.Art
35 of the Regulation 1/2003 granted a margin otrdtion to Member States in relation to the
institutional design of the NCA, the latter havebeisually established as administrative bodidly, fu
independent from the executive branch. Finally himithe EU, the Community competition law is
complemented by State aid rules, which aim at dietpthe subsidies granted by the Member States
to national companies which could distort compatitatmong market participants operating within the
Community market.

As mentioned at the beginning of the previous sactcompetition law has been transplanted to
emerging economies under the influence of inteonali donors. The European Commission, in
particular, has promoted its competition law modieting the 1990s among the Central and Eastern
European Countries (CEECs) within the frameworkhef enlargement proceSsand more recently
among the candidates and the potential EU candidamteSouth East Europe (SEE)and its
neighbours within the European Neighbouring PolEEMP)

14 Article 35 of the Reg. 1/2003 required the Membéate® to establish a NCA, which could enforce tiatiomal
competition law, as well as Article 81 and 82 ECe TMCASs should notify the Commission of their enforeainactivities
under Article 81 and 82 EC, and a forum of discussimong the NCA, the European Competition Network (E@Ms also
established.

In relation to the ECN see: F. Cengiz, ‘The Europ8ampetition Network: Structure, Management anddhixperiences
of Policy Enforcement(2009) 05EUI Working PaperMax Weber Program.

5 In relation to the introduction of competition lanw CEECs see: M. Oiaja , The competition law of Carand Eastern
Europe (Sweet & Maxwell, 1999); D. Gerardin and Bnirly., ‘Competition Law in the New Member States hahé Do We
Come From? Where Do We Go?’ In D. Gerardin, D. Héeds.) Modernisation and enlargement: two majatlehges for
EC Competition law (Intersentia, 2005).

18 Since the European Council of Thessaloniki in 2€@8 EU has clearly offered a membership perspedtvthe SEE
countries. At the moment, the EU has granted tinélidate status to Croatia, Rep. of Macedonia andejutdowever, the
negotiations have been opened and almost compdetgdwvith Croatia. On the other hand, Montenegrdyahlia and very
recently Serbia (in December 2009) have submithedt application for the EU membership, that the iEldonsidering at
the moment. Finally, Kosovo and Bosnia-Herzegovimeaadso considered potential candidate, even ththugih membership
perspective seems more far at the moment due wwahkness of the State institutions of these camtr

For an overview of the latest developments conaogrtiie integration of SEE into the EU see:

European Commission, Communication from the Commistiothe European Parliament and the Council. Entaege
Strategy and Main Challenges 2009-2010. Publisinet4010.2009. COM (2009) 533. The Communication &lable at:

http://ec.europa.eu/enlargement/pdf/key_documed@€iBtrategy paper_2009_en.pdf (20 March 2010).

" The ENP is a policy developed by the European Casiom since 2003, when the enlargement of the CEESsalmost
completed and the Commission had to define whetteeehlargement process would be endless or whigthleould have
some geographic limitations. The ENP was addretsdtie Mediterranean countries formerly involvedtiie Barcelona
Process, to Caucasus countries, as well as to eemimtrEastern Europe like Moldova and Ukraine. Ehkoffered to these
countries the possibility to establish an enharememperation provided they implemented #uguis communautairdut not
the membership perspective. Therefore, the SEEtdesrand Turkey were excluded from the ENP, wRilessia opted for
keeping a bilateral partnership with the EU. Unther ENP the development funds previously addretsdldese different
groups of countries have been unified under thefean Neighbourhood and Partnership Instrument (EMPpeculiarity
of the ENP is its cross-pillar nature, in fact itna at promoting both the economic integrationted heighbours into the
Community market through the adoption of the &tdjuis communautairgs well as the promotion of security and fight
against terrorism, and democracy and human rightsé ENP countries. The key objectives of the EN® in fact, the
promotion of prosperity, freedom and security. Aw®l peculiarity of the ENP is related to its daftv approach. The
European Commission, in fact, has developed the &NEhe basis of Action Plans concluded with sirfgP countries,
which defined the objectives that these countriesikl attain within a certain period of time, iethaimed at strengthening
their partnership with the EU. According to somenoeentators, the European Commission followed thitslaw approach
due to the cross-pillar nature of this policy. &etf if the EU had opted for the conclusion of relateral agreements with
these countries it would have needed the ratiicatif all the Member States for every agreementicaoled.

For an overview of the basic features of the ENE Bnrelation to the soft law approach followed thye European
Commission in designing the ENP see: M. Cremona, “Bugopean Neighbourhood Policy as a Framework for
Modernization’ in F. Maiani, R. Petrov, E. Moulia@yeds.)European Integration without EU Membership Perspecti
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The obligation for the SEE countries to introdube U competition law was included in the
Stabilization and Association Agreements (SAA) doded by the EU with the SEE countries after
wars which troubled this region during the 1980Bor instance, the Republic of Macedonia in 2001
signed a SAA, which entered into force in 20d&inder Art. 68 of the SAA the Rep. of Macedonia
was required '...to ensure that its laws will be gedly brought in line with those of the Community'.
In particular, Art. 69 of the SAA provided the ajdtion for the Rep. of Macedonia to introduce a
legislation which sanctioned anti-competitive agneats, forms of abuse of dominance and public
aids which could distort competition among economperators. These rules represented a clear
transposition of Articles 81, 82 and 87 EC (nowides 101, 102 and 107 in the Treaty on the
Functioning of the European Union, TFEU) into teedl framework of Rep. of MacedorifaThe
SAA did not provide any legally binding obligatidor the Rep. of Macedonia to introduce a system
of merger control. On the other hand, it establisae annual mutual system of notification between
the EU and the Rep. of Macedonia of aid schemesteplaby the public authorities to the local
companies. In addition, it stated that for a treomgiperiod of four years the Rep. of Macedonia was
considered an area where the standard of livingpaatscularly low, and thus every aid granted by th
public authorities would be considered compatiblthwhe EU State aids rules under Art. 87(3)(a)
EC, now Art. 107(3)(a) TFE&:

The Rep. of Macedonia implemented the obligatiomsnming from the SAA in 2005, when a
competition law was adoptétl.The legislation implemented the EU competition ,lamcluding a
system of merger contrél,and established an independent NCA in charge fufr@ing the law?’
Furthermore, the NCA was also entrusted to reviegy $tate aid schemes adopted by the public
authorities in the Rep. of Macedofra.

(Contd.)
Models, Experiences, Perspectiy&®JI Working Paper, Max Weber Program, MWP 200%/B) Van Vooren, ‘The Hybrid
Legal Nature of the European Neighbourhood Polioy=. Maiani, R. Petrov, E. Mouliarova (eds€Eropean Integration
without EU Membership Perspective: Models, Expegen®erspectiveEUI Working Paper, Max Weber Program, MWP
2009/10), 17-27.

18 The SAAs were negotiated after the Zagreb summmitdvember 2000. It gathered the representativeseoEU Member
States and of the SEE countries. The final dedtaraéxpressed the EU's wish to offer in the longnta membership
perspective to the SEE countries. The negotiatfoBAA on a bilateral basis and the establishmentegfonal project of
cooperation among the SEE countries were identigetbols for achievement of this long term goal.

The final declaration of the Zagreb summit is aafalié at:

http://ec.europa.eu/enlargement/enlargement_pracesssion_process/how_does_a_country_join_them@régreb_sum
mit_en.htm (20 March 2010).

19 Council of the European Union, Stabilisation anddksation Agreement between the European Commuritigstheir
Member States, of the one part, and the former ¥lagoRepublic of Macedonia, of the other part, 0020 84,
20 March.2004. The text of the SAA is available at:

http://ec.europa.eu/enlargement/pdf/the_former_sglayo republic_of _macedonia/saa03_01_en.pdf (20 M284.0).

20 Consolidated Version of the Treaty on the Functigrof the European Union. OJ 2009 C-115/49; entaveedforce on*
December 2009.

21 supra, SAA Rep. Macedonia, Art. 69(3)(b).

22 Law on the Protection of Competition of the RepulsioMacedonia. An English translation of the lawaigilable at:
http://www.kzk.gov.mk/images/LawOnProtectionOfConipet. pdf (20 March 2010).

Some provisions of the 2005 competition act wereeraded in 2006 and in 2007. An English translatiérthe laws
amending the 2005 competition act are available at:

http://www.kzk.gov.mk/images/Law%20Amending%20théMaw%200n%20Protection%200f%20Competition.pdf
(20.03.2010).

http://www.kzk.gov.mk/images/Law%20Amending%20théMaw%200n%20Protection%200f%20Competition%20%280
fficial%20Gazette%200f%20Republic%200f%20Macedoni@fa222-07%29.pdf (15 January 2010).

23 |bid, chapter 3 of the 2005 Macedonian Competition Act.
** Ibid, Art. 24.

% The Law on State Aid adopted in March 2003 inta®ilia monitoring system of State aids. Under thislition the State
aid schemes should be notified to a State Aid Cosionis composed by three members appointed by tver@ment. The
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An example of an EU neighbour which has progre$giugtroduced a competition law system
inspired by the one of the EU is Ukraine. Ukrainenduded a Partnership and Cooperation
Agreement (PCA) with the EU in 1983 Under Art. 51 of the PCA, 'the Parties recognizat tan
important condition for strengthening the econoliniks between Ukraine and the Community is the
approximation of Ukraine’s existing and future Egtion to that of the Community. Ukraine shall
endeavour to ensure that its legislation will bedgrally made compatible with that of the
Community...including rules on competition..." The fiompetition law of Ukraine was adopted
even before the conclusion of the PCA. The Law t@niting Monopolisation and Preventing Unfair
Competition in Entrepreneurial Activity”, in faalates back to 1992, and in 1993 the Antimonopoly
Committee of Ukraine was establistfédHowever, during the 1990s, the Ukrainian compmitiaw
was quite distant from the EU standards. The latist aimed primarily to identify forms of unfair
competition. It still reflected adirigiste” approach to competition law, intended to prevér
enjoyment of a monopoly position by the companexently privatized, rather than to supervise the
smooth functioning of the competition among the kaarplayers® This situation has gradually
changed during the last decade, in line with thegmssive rapprochement between Ukraine and the
Western Europe. In March 2002 a new competition laspired by the EU model of competition law,
was adopted After the Orange Revolution (November 2004-Jan20§5) Ukraine has accelerated
the adoption of the Eldcquis.A “National Program for the Approximation of Ukraéam Legislation

to the Legislation of the European Union” was idtroed. It provided for the establishment of the
European Integration Committee within the UkrainRarliament to check the compatibility of the
new legislation proposed by the Government withEhkacquis®® According to Meloni, during the
last years 'Ukraine has engaged in a very complegegs of legislative approximation in order to
comply with the engagement taken in this directisith the Union..3* Such process of
approximation progressed quickly in the area of petition law, due to the presence of the EU
conditionality and the lack of internal oppositidd the adoption of rules inspired by the EU
competition law?* On the other hand, such approximation moved slowéne area of the State aids

(Contd.)
latter would analyze the notification in accordamgth the principles included in Art. 87 EC and witle block exemption
regulations issued by the European Commission ifigkeeof State aid. However, in 2006, the law 603 was amended. In
order to avoid duplications and to strengthen titersomy of the review, the Competition Commissiondee in charge of
enforcing the State Aid Law of 2003.

Law on State Aids of the Rep. of Macedonia 24/03liphed on the Official Journal on 04 April 2003n Anglish
translation of the legislation is available at: pbfivww.kzk.gov.mk/images/Vestiimages/455/DOWNLOADF
(20.03.2010).

Law on Amending and Supplementing the Law on Statlke70/06, adopted on 6 June 2006. An English tedios of the
legislation is available at: http://www.kzk.gov.ntkages/Vestiimages/460/DOWNLOAD.PDF (20 March 2010)

28 partnership and Cooperation Agreement between thiepEan Communities and their Member States, anchitukr
Signed in Luxembourg on 14 June 1994. OJ 1994 11¢2.1998, 3—46.

The text of the PCA is available at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2CELEX:21998A0219%2802%29:EN:NOT (20 March 2010).
27 http://amc.gov.ua/amc/control/en/publish/artiche Ad=44794&cat_id=42402 (20.03.2010).

28 OECD SecretariatJkraine - Peer Review of Competition Law and PolRgesented at the OECD Global Competition
Forum in Paris on 21-22.02.2008. The text of tiporeis available at: http://www.oecd.org/dataoddd?26/41165857.pdf
(20 March 2010).

2 |pid, 10.

30, Muraviov, ‘The Impact of the EU Acquis and Vakion the International Legal Order of Ukraine’FinMaiani, R.
Petrov, E. Mouliarova (edsfuropean Integration without EU Membership PerspectModels, Experiences, Perspectives
(EUI Working Paper, Max Weber Program, MWP 2009/34)

31 G. Meloni, Wider Europe: the Influence of the EU on NeighbagrriBountries. The Case of Russia and Ukraine
PhD thesis defended in the Social and Politicatisms Department of the European University Irtstita December 2007,
unpublished, at 293.

*pid.
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control, due to the Government's concern that tildi@constrain to its ability to distribute subsklie
certain economic sectots.

The Rep. of Macedonia and Ukraine represent twaoneles of different reasons why the partner
countries of the EU have implemented the EU cortipatmodel. On the one hand, the SEE countries
like the Rep. of Macedonia have a clear membergaippective, which requires them to implement
theacquis.On the other hand, despite the Ukrainian wish ito loe EU on a long term basis, the ENP
countries do not have the “membership carrot”. ifHoentive to implement thacquisin the field of
competition law is, therefore, different. It is c@cted with the idea mentioned at the beginninipisf
paper to introduce free market institutions, whichild strengthen the economic cooperation with the
EU, and in particular to attract FDIs.

3. Objectives and Structure of the Paper

The EU competition model has been designed sired#0s for a group of developed economies,
characterized by well functioning markets, with thien of strengthening their economic and trade
links. However, during the last twenty years thisdel has been exported to a number of emerging
economies within the enlargement and the neighbguyrolicy. The model has been transplanted into
these emerging economies without taking in conatidmr the specificities of these countries.

According to a number of authors, emerging econsrare usually characterized by a lower internal
demand for a number of products; which allows aglomumber of operators to stay profitably in the
market®* This leads to higher degree of market concentraitioa number of relevant markets in
comparison to the developed economies. This masketture leads more easily a company to
become dominant in such concentrated markets afatilitates collusive behaviours among the
market players. In addition, emerging economieslikenthe developed countries, are often
characterized by a large number of operators astitlee informal economy. Though the latter escape
from the official statistics analyzed by the NCAgy can exercise a competitive pressure on the
operators, active in the formal economy. From écgqlerspective, these two peculiarities would,call
for instance, for a more lenient attitude-a-visthe finding of dominance in the market. Neverthg)e
several emerging economies have transplanted thed&dept of dominance elaborated by the case
law of the European Court of Justice (ECJ) withdistussing whether such legal concept could fit
with their economic needs. For instance, both thp. Rf Macedonia and Ukraine have introduced in
their competition law a 'presumption of dominaneben the company enjoys at least 40% market

33 | bid.

% In 2003, Michal Gal published an interesting beokcerning the market features of “small economiesher book, Gal
did not define precisely the meaning of “small emoy”; she stated that “the definition of a smalbeomy is arbitrary in the
sense that there is no magic number that distihgsisa small economy from a large one”. Howevegeneral, the author
defined as small economies countries with a snmallispersed population (e.g. Israel and Austradiafountries with a
limited geographical areas, such as small islaeds (iechtenstein and Malta). According to Gagsth countries share a
similar market structure, characterized by a higgrde of market concentration in the majority & ifdustrial sectors, high
entry barriers and below minimum efficient scaleE®) levels of production.. MES is the level of pwotion at which
enterprises may minimize their average unit cobfgraduction. In these small economies where irgtledemand is limited,
only a certain number of enterprises may achievé&Miad thus they may profitably stay in the marReta consequence, in
small economies a high degree of market conceatrati some sectors is often seen. Moreover, thessipility for firms to
achieve the minimum economies of scale necessargniain in the market creates entry barriers to nempetitors. In
summary, the limited internal demand in a smalhecoy restricts the number of competitors which ropgrate in the same
market; this market structure leads to oligopolwhjch may in the long term cause abuses of donsmar collusive
practices. The approach followed by Gal in relat@small economies has been later generalizeteternerging economies
by other authors. They argue that emerging ecorgrdige to their low internal GDP per capita, angsttlue to low internal
consumption, are characterized by more concentnaigtdket structures than the developed economids. iypothesis is
well grounded, but it cannot be generalized to yweronomic sector. In fact, in a number of relevardrkets the
international trade can replace the local demahérdfore, a case by case analysis is always negessa

M.S. Gal, Competition Policy for Small Market Econiem(Harvard University Press, 2003).
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share®® Such rebuttable presumption transposes in the etiiom act the ECJ case law on this
matter’® However, it does not take in consideration thesitmility that the NCAs of these countries
might need a broader discretion to identify theesas dominance, due to the higher degree of market
concentration which can be recorded in some retepaarkets in comparison to the EU Member
States, and due to the existence of an informaiaug.

Beside the different structure of emerging econshiiwarkets, the latter are deeply affected by ka lac
of competition culture. As mentioned in the pre@@ection, even when the text of the competition
law is transposed into the national legal systém,local operators may find it difficult to accepe
idea of competing, rather than colluding with eatter. Similarly, State’s officers may also remain
unfamiliar with the concept of the competition lawgually adopted under a project sponsored by an
international donor. Therefore, competition lanwugially transplanted into a “hostile environment”,
due to the legacy of strong State interventiorhséconomy and to the propensity towards collusive
behaviours among the market players. This contastam impact on the quality of enforcement of this
legislation. Even thougtle iurethe competition law is correctly introduced withire legal system of
an emerging economy, it often remagtesfactounenforcedin particular, within such environment the
newly established NCA runs the risk to remain amlated institution, which lacks human and
financial resources to carry out its enforcemenkdaln addition, due to its independence from the
executive branch, the NCA risks becoming an “ismatinstitution, not capable to educate other
State’s bodies to the benefit of competition.

The situation described above characterizes therityapf the CEEC, SEE and the EU neighbouring
countries, where the EU model of competition lavg baen exported during the last two decades.
However, a real debate concerning the adequacheofElJ competition model for the emerging
economies where it has been exported has neven tpleee. This paper aims at providing a
contribution to this debate. The paper will focusinostitutional issues mentioned above, linked with
the independence of the NCA and the lack of coripetculture in the emerging economies, rather
than assessing the adequacy of EU competition antiet law for the market structure of the
emerging economies.

An evaluation of the EU competition model in theusties where it has been directly exported
through the enlargement and the ENP is difficultindertake, due to the fact that these countries ha
all followed a similar path. This paper analyzeis thsue from an alternative perspective: rathanth
looking at the countries where the EU competitiaodei has been directly exported, it will look a¢ th
experience of two emerging economies which havebeetn forced to adopt the EU competition
model due to the carrot of the membership/enhapegithership with the EU, but which have taken
the EU institutional competition law model as aerehce point. The paper will use Brazil and
Argentina as cases’ study. These countries are go@inples of emerging economies which
introduced a competition law system in 1994 and989 respectively. Similarly to the EU Member
States and the EU neighbours, at the beginningeof®90s Argentina and Brazil exited from decades
of strong State intervention in the economy, anglytboth introduced a competition law as an
instrument to establish a market-oriented econordgwever, they opted for diverging models of
competition law from an institutional point of viewn fact, while Argentina opted for the
establishment of a fully independent Competitioibdinal, Brazil opted for a non-orthodox system of
competition law enforcement. The Brazilian non-odbx system was characterized by three NCAs,
one fully independent and two being parts of thecekive branch.

35 Under Art. 13(3),(4) of the 2005 Macedonian Contjieti Act, ‘It shall be presumed that an undertakitag a dominant
position, if it participates on the relevant markéth more than 40%, unless the undertaking prakesopposite. It shall be
presumed that two or more undertakings have dorhipasition on the market if they have a joint pap@tion on the
relevant market of more than 60%.’

Similarly, Art.12(2) of the Ukrainian Competition Aof 2002 establishes a rebuttable presumptionoofidance when a
firm owns 35% market share.

% |n AKZO Il the ECJ held that a company is dominanthe market when it owns 40% market share. Ca£66 AKZO
Chemie BV v Commission [1991] ECR 1-03359.
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In the following sections the Brazilian and Argean experience of enforcement of a competition
law regime will be compared, focussing in particwa institutional peculiarities of two systems. In
final conclusions, lessons for emerging economiesrethe EU competition model has been exported
will be elaborated in the light of the BraziliandafArgentinean experience.

4. The Non-Orthodox Institutional Competition Law Elaborated in Brazil

4.1. The Adoption of the Law 8884/94 and Early Ysaf its Enforcement

Brazil adopted its first competition law in 1962etLaw 4.137/62. The law establishe€anselho
Administrativo de Defensa Econdmi@ADE, Administrative Council of Economic LaWunder the
Ministry of Justice, in charge of investigating easof cartels and abuses of dominant position. In
practice, this institution was not active until theginning of the 1990s. This was due to the faat t
Brazil was characterized by a system of importsstulion. Furthermore, the price of the majorify o
goods was agreed by the local producers with thrarfigsion of Provision and Prices, rather than as a
result of free competition among the entrepren&urs.

After the end of the dictatorship regime and thepdidn of the new Constitution in 1988 there were
attempts in Brazil to conduct reforms of the ecopohtiowever, during the first half of the 1990s the
reforms in Brazil were conducted in an inconsisternner’® This was indeed true as far as the
reform of the competition law regime was concernechumber of new statutes were passed in this
area of law by the Brazilian Congress at the begmof the 1990s. However, some of this legislation
still followed the old approach, which saw competitlaw as a regulatory power of the State to
control the functioning of the economy. One exampleich showed the ambiguous approach
followed by the Brazilian legislatorgs-a-viscompetition law was passed in 1991. The Law 8158/91
established th&ecretaria Nacional de Direito Econdmi¢iational Secretariat of Economic Laff).
The Secretariapart of the Ministry of Justice, had the task$sist CADE in the investigation of anti-
competitive practices sanctioned by the Law 4.1&%/6According to Franceschini, though the
members of CADE had always been politically appadntthis new institution enjoyed a certain
degree of autonomy within the Ministry of Justigenf its inceptiori? The Secretariawas thus
intended to be a new ministerial oversight over@DE. In particular, th&ecretariacould decide

its enforcement priorities by deciding in which teecit would focus its resources to conduct
investigations concerning the infringement of tleeM4137/62.

% Law 4.137, adopted on 10 September 1962. Art 8 Tiext of the law is available at
http://www.cade.gov.br/legislacao/4137lei.asp (32010).

3% C. Monteiro Considera., P. Correa, ‘The Political fitmmy of Antitrust in Brazil: From Price Control to Cpatition
Policy’, (2001)International Antitrust Law and Poli¢33-568.

39 Following the restoration of democracy in the doyrfor more than ten years a number of econongingwas adopted by
Brasilia with the objective of halting hyperinflatio However, none of them proved to be succes$hese plans were
usually characterized by a different mix of redivie monetary policies and price freezes. Neveeel within these plans
the Government did not pursue any fiscal reforrorigher to reduce the public deficit, due to the laEkupport from public
opinion. The plans were known by the name of thaisfiér of Economy who supported them: the thredimd?lans (1979,
1981,1983), the Cruzado Plan in 1986, the Bresser BR87) the Beans and Rice Plan in 1988, the Surfaerin 1989,
the Collor Plans | and 1l in 1990-1991 and the Mard?lan in 1991-1992.

L.C. Bresser Pereira, Economic Crisis and State ReiforBrazil. Towards a New Interpretation of Latin Arga. (Lynne
Rienner Publisher, 1996)..

40 | ej n.8.158, adopted on 08.01.1991. The law wéar leevoked by Art. 92 of the Law 8.884 of 1994 eTiext of the
legislation is available at http://www.cade.govid®fault.aspx?c77b8b9e76ab40c356e374c09d (20 M&DH) 2

“bid, Art 7.

42 Meeting of the author with José Ignacio Gonzaganéeschini in S0 Paulo on 13 June 2008. Mr. Feahiei is a
founding partner of the law firm Franceschini andirdida Advogados in S&o Paulo, http://www.fm-
advogados.com.br/?lingua=i (20 March 2010).
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In 1993, at the time when the Real Plan to haltehipgfiation was designeti,a commission was
established within the Brazilian Parliament to dssthe text of a new competition act which would
fully reform the Law 4137/62. The result of the warf the Congress was the Law 8884/94, the
competition statute currently enforced in BraZilhe two main innovations brought by the new act
were the introduction of a system of merger contaold the introduction of a new institution, the
Secretaria de Acompanhamento Econdnf®ecretary for Economic Monitoring, SEAE)This new
institution, part of the Ministry of the Economycauired a task similar to that of tiecretaria
Nacional de Direito Econdmicavhich was rename8ecretaria de Direito Econdmid&ecretariat of
Economic Law, SDEJ° SEAE and SDE conducted investigations on anti-iitipe practices, and
delivered opinions to CADE concerning the notife@mhcentrations. The latter was the only institution
able to take final decisions.

With the new legislation CADE became a federal agendependent from the Ministry of Justice
(autarquia federgl*’ composed of a President and six Board Members. E&Dmmissioners were
appointed for a period of two years, with the ploitisy of reappointment by the President of the
Republic with the approval of the Sen#t@hey could only be dismissed by a decision ofSkeate

if they were convicted by a non appealable crimijpmlgement?® Despite the fact that the Law
8884/94 underlined the conceptarftarquia federglsome features of this legislation could undermine
the independence of CADE. For instance, the penadfice of CADE Commissioners was relatively
short, only two years, encouraging them to looktfee necessary political support in order to get
another re-appointment.

According to Oliveira, former President of CADE thg the second half of the 1990s, the Law
8884/94 was considered by its supporters as otigedhstruments to disseminate market institutions
in Brazil at the beginning of the 1990sHowever, at the same time, “the Law 8884/94 drew
inspiration from the notion of State interventionthe market, inherited from previous stagésFor
instance, according to Oliveira, the President afzB Itamar Franco 'hoped the law would permit fas
punishment of prices abuses in the pharmaceuticabisand demanded approval of what became the
new competition law as a condition for implementihg stabilization plan® Therefore, the Law

43 After more than ten years of unsuccessful attemriptsluly 1994 the Minister of the Economy, Fermardenrique
Cardoso, launched the “Real Plan”. Unlike some ofpttewzious plans, the Real Plan did not provide aeghmanism of price
freezes. Prices were put controlled by a strict etany policy, and, for the first time, by a prografrtrade liberalization and
privatizations. The latter policies had been immated very slowly in the years following the adoptiof the new
democratic constitution of 1988. Moreover, the Reélah was followed by a number of fiscal refornmspider to decrease
the public deficit. Finally, the old currency, tBeuzeiro, was replaced by a new currency, the Rdathavas pegged to the
US dollar. The Real Plan cut inflation from an arinaerage of 5000% in 1994 to 21% in 1995. Thidoric against
inflation ensured public support for Cardoso, gitba public had seen its net income progressivelijuged by hyper-
inflation. Cardoso was thus elected President ofiBira2994.

Supra,Bresser Pereira, 191.

4 lei n. 8884, adopted on 11 June 1994. The text dfe legislation is available at:

http://www.cade.gov.br/legislacao/8884lei.asp (28rdh 2010).
45 For further information concerning SEAE see: Ittipnw.seae.fazenda.gov.br/ (20 March 2010).

4 For further information concerning SDE see: hiipaw.mj.gov.br/sde/data/Pages/MJ44407D46PTBRNN.htm
(20.03.2010).

47 Supra,Law n.8884/94Art.3.
48 Supra,Law n.8884/94Art 4(1),(2).
4° Supra,Law n.8884/94Art 5.

%0 G. Oliveira, C. Konichi, ‘Aspects of Brazilian Comitien Policy.” Textos para Discussdo 150, EscolaEdenomia de
Séo Paulo, Fundacgédo Getulio Vargas, May 2006, Bh@&text of the article is available at:

http://virtualbib.fgv.br/dspace/bitstream/handlef28/1869/TD150.pdf;jsessionid=2F7B7CEA9ED805737 AMHE5E3B2D
9A?sequence=1 (23 March 2010).

51 |hid, at 10.
52 |bid, at 10.
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8884/94 was inspired neither by the EU nor by ttg®rhbdel of competition law. The Law 8884/94
received support both from the stakeholders who&mpetition law as an instrument to introduce a
free market economy in Brazil, and from those amles saw competition law as a new regulatory tool
in the hands of the State; regulatory tool necgdsser alia to fight the hyperinflation which affected
Brazil at the beginning of the 1990s, by sanctignior abuse of dominant position the companies
which increased the prices of their goods. Frormatitutional point of view, the result of this @rhal
debate was the triangular structure which charaetertoday the system of enforcement of
competition law in Brazil. As mentioned above, thew 8884/94 made CADE an independent
authority. However, two advisory bodies linked e texecutive branch, SDE and SEAE, were also
established to preserve a certain degree of cdmgriie Government over CADE’s activities.

In the 1990s the non-orthodox institutional modawtdduced by the Law 8884/94 was criticized by a
number of author®’ The triangular structure provided by the Law 8884¢ould slow down the speed
of the proceedings, in particular in the area ofgee control. Article 54(6) of the Law 8884/94
provides that the total time of review should nastllonger than 120 days from the time of the
notification>* However, the time of review was usually extendie to the fact that each institution
asked the parties for additional documents in otdenterrupt the time of review.Moreover, the
thresholds of notification were initially interpegt in a broad manner, in order to increase the sumb
of transactions subject to revieW.The huge number of notifications overloaded CAbEadened
the time of review and impeded CADE/SDE/SEAE todwgt any investigation on anti-competitive
practices. Besides the overlaps and the delaysddusthe triangular system introduced by the Law
8884/94, there were fears that the relation withES&8nd SEAE would have undermined the
independence of CADE.

4.2. The Evolution of the Brazilian Competition La®ystem During the Last Decade

Brazil introduced its competition law of 1994 witlioeferring to international standards in the area
competition law. In particular, the triangular instional structure was evaluated as inefficiemt] &
could undermine CADE's independence. During thedasade the Brazilian competition law system
has been subject to a slow and steady evolutior.a&3pect to notice is that this evolution took @lac
thanks to the non-orthodox institutional settingyided by the Law 8884/94. In the following pages
the main steps of this evolution will be brieflysgeibed.

During the last years a better system of coordinabetween the SDE and SEAENd a more
restrictive interpretation of the thresholds of gernotification¥’ allowed for a reduction of the time

53 W. H. Page, ‘Antitrust Review of Mergers in Traiwit Economies: A Comment, with some Lessons fromiBrg2997-
1998) 66 University of Cincinnati Law Review124.

4 SDE and SEAE have 30 days each one to submitrémirts. Afterwards, CADE has 60 days to adojma flecision.

%5 Between 1995 and 1998 the average time to reviewatified concentration by CADE/SDE/SEAE was of 6&fective
days, against the 120 days provided by the Law 8884

G. Oliveira, ‘Competition Policy in Brazil and Memar: Aspects of Recent Experiencg999)3 Boletin Latinoamericano
de Competencijdl4.

%6 |n 1994 only six concentrations were notified. SThimber increased to 16 in 1996 and to 226 in 1988 increase was
due to the fact that CADE interpreted that the tuemahreshold of 400 million Reals provided by As# of the Law

8884/94 should be calculated on the basis of thidwaide turnover, rather than on the basis ofBh&zilian one. Moreover,
Art.54 does not expressly include the concept ainge of control as a necessary precondition inrotderequire a

notification. Therefore, initially also other kindé agreements, like non-full functional joint vargs, had to be notified to
CADE. The huge number of notifications overloaded &Adhd prolonged the review.

" On 18 February 2003, the SEAE/SDE adopted a fasktprocedure for categories of mergers which liysa not
represent particular competition concerns (e.g.glmnerate mergers; acquisition of Brazilian compsni® foreign
investors not present yet in the Brazilian marla@htjventures....).

Portaria Conjunta SDE/Seae n° 01, 18.2.2003, alaittb
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of merger review® In addition, in 2000, the Law 10149 amended ther B884/94, by introducing a
system of leniency for cartel$.The simplification of the proceedings of mergeviees and the
introduction of a leniency system allowed the SDEl¢dicate more human resources to the detection
of cartels. For instance, the number of dawn raaixlucted by SDE increased from 11 in 2003 to 84
in 2007%* Finally, in September 2007 CADE adopted the Remmiu46/2007 which introduced the
possibility to negotiate settlements with the comesa involved in a cartel case, in order to de@eas
the time of investigations concerning a single fase

According to Camila Safatle, senior officer of tmerger review unit of the SDE, SEAE and SDE
have achieved an effective division of their tasksing the last years: SEAE mainly deals with
projects of competition advocacy towards other katguy agencies of the Brazilian public
administration and it draws the opinion for CADEhcerning the notified concentrations. On the other
hand, SDE has focussed its resources on the igatistis of anti-competitive conduéfs.

The good enforcement record of the Brazilian N®@As increased their credibilitys-a-visthe other
political and economic stakeholders in the countipwever, this result has also been achieved
through the activities of competition advocacy asstdd by the Brazilian NCAwis-a-vis other
federal and State bodies avid-a-visthe business community. Competition advocacy isnatfon of

the NCA which is often undermined in comparisonthe enforcement action. However, in the
emerging economies, which are often characterized lack of competition culture, such activity is
essential. It allows the NCA to modify the “hostidgmvironment” in which it has to enforce the
competition act.

One aspect to notice is that the majority of tbtvies of competition advocacy have been carried
out by SEAE, rather than CADE. In particular, dgrthe last years SEAE has focused its activities of
competition advocacy in four are¥sproviding advice to the Ministries involved in thegotiations

of trade tariffs at the WTO and Mercosur level; \pding an evaluation on the impact of these
additional duties on the level of competition iretBrazilian market to the agency in charge of

(Contd.)
http://www.mj.gov.br/sde/services/DocumentManagetti@ieDownload.EZTSvc.asp?DocumentID={0076B8D7-06BB-
43C7-9566-B6C1A26EF277}&ServicelnstUID={2E2554E0-F68B862-A40E-4B56390F180A}(20.03.2010).

On 4 January 2006 SDE/SEAE adopted a new procdduraerger review which allows for the delivery afoint opinion
to CADE. The opinion is drawn by SEAE and it is mved by SDE. When SDE’s opinion is convergent VBEAE, its
opinion to CADE is limited to a note stating thaagrees with SEAE’s opinion. This procedure all&RBE to avoid to draw
a separate opinion for CADE, which usually is cogeat with that one expressed by SEAE.

Portaria Conjunta SDE/Seae ne 33, 4 January 2006, ailahle at
http://www.mj.gov.br/sde/data/Pages/MI5C394253I TEBRDD7C2F4E7C4BFSABEF6E45CC39F971PTBRNN.htm
(20.03.2010).

8 On 19 January 2005, in the decision concerningctircentration ADC Telecommunications and Kronerfrtonal
Holding Inc, CADE changed its understanding of théfication thresholds: the turnover could be cdted only in relation
to the sales within the Brazilian market.

P. Dutra, CADE Votes to Use National Turnover for riygg Calculation. International Law Office (ILO) Neslstter,
10 March 2005. Available at http://www.internatitiaavoffice.com/ (20 March 2010).

%9 According to the 2007 CADRelatério AnualCADE'’s Annual Report), in 2006 the average timeedew the cases was
of 51 days for CADE. Only two cases took over 2 getr be decided (page 23). The text of the docurnant be
downloaded in Portuguese at http://www.cade.gopuinicacoes/relaanual.asp (20 March 2010).

60 Law n. 10149adopted on 21 December 2000, which amended theféxe Law 8884/94. The text of the law is avaiab
at http://www.cade.gov.br/legislacao/10149lei.&&p March 2010).

61 SDE’s press release of 29 August 2007, SDE Canrieshe Largest Dawn Raid in Latin America and FeemtExectives
Were Arrested on Charges of Conspiring to Fix PriceShe press release is available at
http://www.mj.gov.br/main.asp?View={AE70F431-442EB80-9303-65BF6C217A48} (20 March 2010).

62 CADE, Resolugdo n.46 of 4.9.2007. The text of thesolgion is available in Portuguese at
http://www.cade.gov.br/legislacao/resolucoes/Resad6.pdf (20 March 2010).

63 Meeting of the author with Camila Safatle, senifficer in the merger control unit of the SDE, inaBilia on 2 June 2008.

8 SEAE’s Annual Report for 2007, at 9.
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imposing anti-dumping duties; providing opinionghe federal bodies which decided the sale price of
a limited number of goods considered of publicnesé (e.g. the price of drugs); monitoring the &tat
bodies intervention in non-liberalized markets. rEfiere, SEAE tackled a broad range of State’s
activities with a potential anti-competitive impautcluding the foreign competition of the imported
goodsvis-a-visthe domestic production.

The economic studies of the SEAE on the impact @fgallatory measure on the level of competition
in a specific market is a particularly valuable wifmution for other Ministerial bodies within the
Brazilian administration, due to the fact that 8f€AE is a part of an influential Ministry, suchtag
Ministry of Economy?® Thanks to its institutional position, SEAE adviske Minister of Economy
when the latter has to adopt a regulation to intcedor to modify a regulated tariff in a certain
sector’® Moreover, a number of NRASare required by law to communicate to the Minisbfy
Economy their intention to introduce or to modifettariffs in the sector that they regulate. Thoys,
submitting an opinion to the Minister of EconompetSEAE can indirectly exercise forms of
competition advocacyis-a-visthese bodie®.

A newly established fully independent NCA in a coywrwhere the concept of competition is not
appreciated by other bodies of the State admitistravould not have the same influence that the
SEAE has today. In addition to the lack of credila fully independent NCA may not have

sufficient human and financial resources to camy activities of competition advocacy during the
first years of its existence; a problem which lefscted the SEAE.

One of the main fears expressed by a number of emtators at the moment of the adoption of the
Law 8884/94 was related to the involvement of tvealibs linked to the executive branch, such as
SDE and SEAE, in the enforcement of the competition The latter could undermine the autonomy
of CADE, and they could introduce industrial policgnsiderations within the competition analysis.
This fear has gradually disappeared during thedasade. On the one hand, in a number of sensitive
merger cases not only CADE, but also SDE and SEaSisted political pressures which demanded
the clearance of concentrations due to reasonsdoftrial policy®® Even though SEAE and SDE do

® For an overview of the SEAE’s activities in thearof competition advocacy between 1994 and 2063 Menteiro,
Considera, Tavares de Araujo, ‘Competition AdvodacBrazil — Recent Developments’ (2003) Béletin Latinoamericano
de Competenci&;,2-78.

% SEAE’s Annual Report for 2007, at 49.

87 For instance, thé\géncia Nacional de Transporte Terres(¥ational Agency for Land Transportation, ANTThet
Agéncia Nacional de Saude Suplemefiiational Agency for Additional Health Care, ANSS$)datheAgéncia Nacional de
Transporte AquaviarigNational Agency for Maritime Transportation, ANMTave this duty.

®8 SEAE’s opinions to the NRAs concerning the modifima of their tariffs can be found at:
http://www.seae.fazenda.gov.br/central_documentasif@stacoes-em-consultas-publicas/copy_of 200082010).

% The two most controversial cases in this regaedtia® Ambev case of 1999 and the Nestlé-Garoto aag804. Ambev
was a new company, resulting from the merger oftth@ main beer producers in Brazil, Brahma and AmartThe

transaction would have implied the creation of agiumonopoly in the Brazilian beer market. In fabe combined market
share of the merging parties varied between 75%088¢, depending on the regional geographic mardkethie sale of beer
taken in consideration. Moreover, there were strenigy barriers in the sector, due to the well-kndwand image of the
two companies. SDE and SEAE expressed their imtiento block the merger, while the Government, tgiowa

recommendation submitted to CADE by the Ministryirmdustry, Trade and Development, pleaded in fawfa clearance
of the merger without any remedy imposed. Sevedditigians argued that Ambev would become a natia@m@ampion,

which would be able to increase its exports to ottetin American markets. Finally, CADE authorizée concentration,
but it imposed a number of structural commitments.

A summary of the Ambev case can be found at:

OECD Secretariat;ompetition Policy and Regulatory Reform in Bra&ilProgress ReporPublished on 30 March 2000, at
16-17. The document can be downloaded at:

http://www.mj.gov.br/services/DocumentManagemeteBownload.EZTSvc.asp?DocumentID=%7BC7F3270D-81D4-
4FBF-BED2-5652F45F330D%7D&ServicelnstUID=%7B2E2554B9%-4B62-A40E-4B56390F180A%7D (20.03.2010).

The second case concerned the acquisition by Nefstlée Brazilian chocolate producer Garoto. Du¢hifact that Nestlé
was already present in the Brazilian market befbeeacquisition of Garoto, the horizontal merger lddwave granted to
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not qualify asde iure independent from the executive branch, it is areshaopinion that the
Government does not interfere in their daily endonent activities. According to the 2005 OECD Peer
Review concerning the Brazilian competition lawteys, 'traditionally, the Ministry (of Justice) has
not interfered in SDE’s activitie§. This opinion has been confirmed to the author bmtlofficers
working in these agencigsand by the practicing lawyers working in the fieflcompetition law in
S&o Pauld? To date there is no case known in which the Miigisthave exercised pressure on these
agencies, even in highly controversial cases. 8igil CADE has also increased its independence
from the executive branch during the last yearsemsing its credibility due to its positive
enforcement record of the competition act.

After many years of debates concerning the inefficies and the delays caused by the “triangular”
institutional system in Brazil, it seems that tlsigstem will be modified in the near future. In
December 2008 the Brazilian Chamber of Represestgiissed the text of a new competition act,
which would reshape the current institutional e Under the legislative proposal CADE would
get exclusive jurisdiction in the field of compaint law enforcement, while the competition law
division of the SDE would be abolished. The SDE Mduecome part of CADE under the name of
Superintendéncia-GergDirectorate General). Th8uperintendéncia-Geralvould be in charge of
conducting the first phase of the investigatiGhahile the final decision would be adopted by a
separate body, th@ribunal Administrativo de Defesa Econdmi¢Administrative Tribunal of
Economic Defence). Th&ribunal would play the same adjudicative function perfadnteday by
CADE. "® The SEAE, on the other hand, would not disappediveould instead, continue to carry out
its activities of competition advocawys-a-visother State agenciés.

At the beginning of December 2010 the legislativeppsal was approved by the Brazilian Sefate.
However, the text approved contained some amendmegbmparison to the previous version passed
by the Chamber of Representatives. Therefore, timrber of Representatives will have to vote for a

(Contd.)
Nestlé a market share of 63.10% in the Brazilianketafor chocolate bars and 88.50% market sharesdtéd chocolate
toppings. CADE decided to block the acquisitiongjpite of the political pressures received. Sevgediticians argued that
following the acquisition of Garoto, Nestlé wouldve opened new factories in Brazil and, thus, itldidwave created new
possibilities for employment for Brazilian workeddowever, CADE decided to block the concentratioalldwing the
decision of CADE, the Brazilian Senate refused tappoint one of the CADE Commissioners who had viatedock the
acquisition. The case, however, is still pendirgdlofving an appeal by Nestlé to the judiciary. Tdwurt of first instance
dismissed the decision of CADE, due to the infringat of the time-limits for the merger review pmed by Art. 54 of the
Law 8884/94. The judgement has been appealed by QADEC prosecutor.

OECD Secretariat, Peer Review of Brazilian Competitiaw System 2005, at 34-35.
The text of the report is available at: http://wwecd.org/dataoecd/12/45/35445196.pdf (20 March 2010
®Supra at 50.

"1 Meeting of the author with Mr. Ragazzo, former SEABirector and CADE’s Commissioner since Septemif€82 in
Brasilia on 6 June 2008.

Meeting of the author with Ana Paula Martinez, Btog of the department of the SDE for the compmtitiaw defence, in
Brasilia on 2 June 2008.

2 Meeting of the author and José Inacio Gonzagadesaini in S&o Paulo on 13 June 2008.

8 CADE’s press release, ‘Camara dos Deputados aprquajeto de lei que reforma o Cade e moderniza mliggio
antitruste brasileira’ Published on 17 December 2008. The text of the spreslease is available at:
http://www.cade.gov.br/Default.aspx?340717e232e73252ec44 (20 March 2010).

"4 Draft Law n° 06/09, approved by the Brazilian Chamtif Representatives on 17 December 2008. The ldwafivas then
sent to the Brazilian Senate for approval on 5 Faafyr2009. Art. 12.

The text of the draft  competition act and its |&gise history is  available at:
http://www.cade.gov.br/Default.aspx?340717e232e732ff52ec44 (20 March 2010).

7S |bid, Draft Law 06/09, Art 9.
78 |bid, Draft Law 06/09, Art 19.

" CADE’s press release, ‘Senado aprova PL’. Publisite®@ December 2010. The text of the press relisaseailable at
http://www.cade.gov.br/Default.aspx?3a0d1dec0413ef35c790acae (14 December 2010).
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second time on the bill, before it enters into &rche amendments approved by the Senate would be
of minor importance, and they do not concern the mstitutional setting.

It is essential to stress that the new competaicnwould “consolidate” the results achieved sobfar
the Brazilian competition law system; results whictve been attained during the last decade on the
basis of the enforcement of the non-orthodox systeided for by the Law 8884/94.

5. Argentina: “Reference” to the EU Institutional Competition Law Model

5.1. The Lack of Enforcement of the Institutionalrfangements Provided by the Law 25.156/99

If the case of Brazil shows the positive evolutadra competition law system in a developing country
the case of Argentina shows what might go wronguich process of transition. Argentina adopted its
first competition law in 198% The law had the same scope of application as theilin law of
1962: both legislations sanctioned anticompetiageeements and abuse of dominant position, but
they did not provide any mechanism of merger corifrMoreover, they both established competition
law authorities dependent on the executive braimctihe case of Argentina, tli&omision Nacional de
Defensa de la Competenci©fNDC, National Commission of Protection of Competi) was
establisheden el ambito(within) of the State Secretary for Trade and Imé¢ional Economic
Negotiation$? Finally, the CNDC, like CADE before 1994, did raattively enforce Law 22.262/80.

On 28" August 1999, the Argentinean Congress passedahe25.156, which replaced the previous
act®® The new legislation introduced two main innovasiom system of merger control and an
independent competition law authority, tAeibunal Nacional de Defensa de la Competeficia
(National Tribunal of Protection of Competition)céording to the Law 25.156/99, the Competition
Tribunal would be amrganismo autarquicgautarchic body)Reading the text of the legislation, this
autarchy seemprima facie substantial. In fact, unlike CADE, the Competitidnbunal does not
receive any opinion from any other institution tethto the Government: it is the only authority
responsible for the enforcement of the Argentineampetition law’> Moreover, the seven Members
of the Tribunal are not politically appointed, bhey are selected through a public competitfon.
Finally, the appointed Members remain in office dgperiod of six years, rather than the two yeérs o
the CADE Board Members.

While the Brazilian competition law of 1994 was thesult of an internal debate in Brazil, the
Argentinean competition act of 1999 was inspireddrgign models of competition law, especially by
the EU competition law model. According to Cabaallie la Cuevas, “the Law 25.156, by preserving
the basic characteristics of the Law 22.262, khettendency of the Argentinean competition law to
rely on the rules of the European Union as mainrcwf inspiration from a comparative law

 Law 22.262, Ley de Defensa de la Competencia, adoph 1980. The text of the law is available at
http://www.poderdelconsumidor.com.ar/legislacioy22262.htm (20 March 2010).

" |bid, Art 1.
80 |pid, Art 6.

8 ey 25.156 de Defensa de la Competencia, adoptebtinAugust 1999 and promulgated o' Beptember 1999. The
text of the Law is available at http://infoleg.maggov.ar/infoleginternet/anexos/60000-64999/60@&b6Gitt.htm
(20 March 2010).

For a detailed analysis of the Law 25.156/99 se&;dbanellas De Las Cuev@xrecho Antimonopolico y de Defensa de la
CompetencigEditorial Heliasta, 2nd edn, 2005).

82 |bid, Art 17.
83 |bid, Art 13.
84 |bid, Art 19.
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perspective® The author lists a number of similarities betwebe Argentinean and the EU
competition law. Art. 1 of the Law 25.156/99 contaithe same provisions of Article 101 and 102
TFEU® In addition, the system of merger control introgidoy the Law 25.156/99 was strongly
inspired by the EU system of merger control intretliby the Regulation 4069/89Finally, from an
institutional point of view, the Competition Tribaihnwas based on the idea of a fully independent
NCA, inspired by the idea of independence enjoyethk European Commission in the enforcement
of the EU competition laW? The author also mentions a number of reasonsplaiexthe “reference”

of the Argentinean competition law to the EU conipet law model. First of all, the Argentinean
legal system was quite close to the European camtah legal system. In fact, the Argentinean legal
system is part of the family of theévil law countries® In addition, from a linguistic point of view, the
drafters of the Argentinean competition law of 1@@8ild refer to the Spanish version of the Tredty o
Rome after the entry of Spain into the European @onity In addition, they could also refer to the
Spanish competition law 16/89, which was adoptedhtimduce in Spain a competition law system
compatible with provisions of the Treaty of Roméinally, similarly to several emerging economies,
the Argentinean competition law of 1999 referredhte European rather than to the US competition
law due to the existence of a system of exempfionanti-competitive agreements which contributed
to the production and the technological developneétihe country (Art. 101.3 TFEU), and due to the
reliance on an administrative authority rather thamational courts to enforce the competition Jaw.
The judicial system in the emerging economies nsfact, usually too slow to ensure a proper
enforcement of the competition laWin addition, the national judges feel often uncortble with
the economic concepts underpinning the applicatibthe competition law. These are the main
reasons why Argentina “referred” to the EU compatitaw in drafting its competition law of 1999
notwithstanding the lack of any other incentiveelament of conditionality.

A key factor of CADE’s success was its independdnm® the Government, an independence which
was strengthened over the years. By contrast, gertina theTribunal Nacional de Defensa de la
Competencidhas never been established. Despite the factehatears passed since the approval of
the competition law of 1999, the public competitimhereby the seven Members of the Tribunal
should be selected, has not taken plac&\@ince 1999, the Law 25.156/99 has been adminésteye
the CNDC, which reports the results of its invedtiigns both in the area of conduct cases and in the
field of merger control to what is today called ®ecretaria del Comercio Interi¢Secretariat for the
Internal Trade). As a result, the final decisiom@@rning the clearance of a notified concentration
the sanction against an anti-competitive condunbistaken by an independent authority, as in Brazi
but by a branch of the Government. This solutiors yustified under Art. 58 of the Law 25.156/99,

8« a Ley 25.156, al mantener los lineamentos basimla Ley 22.262, preserve la tendencia de lal&ipn argentina en
materia de defensa de la competencia a utilizandamas de la hoy Union Europea como principal teiem el Derecho
Comparado.'Supra,Cabanellas de las Cuevas, at 13, footnote 10.

8 Supra,Cabanellas de las Cuevas, at 112.
87 Supra,Cabanellas de las Cuevas, at 112.
8 Supra,Cabanellas de las Cuevas, at 112.
8 Supra,Cabanellas de las Cuevas, at 123.

% Law n. 16, adopted on 17 July 1989. Publishechéin$panish Official Journal n. 170 on 18 July 19B%e text of the
legislation is available at: http://www.cncompetienes/Inicio/Legislacion/NormativaEstatal/tabidB&fault.aspx
(23 February 2010).

%1 Supra,Cabanellas de las Cuevas, at 139.
92 Supra,Cabanellas de las Cuevas, at 123.

% International Competition Network, Competition Rglimplementation Working Group, “Competition ane thudiciary”.
Report published in April 2006. The text of the rdpo  is available at
http://www.internationalcompetitionnetwork.org/indghp/en/library/working-group/16 (14 December 2010

% p. Colomo Ibafiéz., ‘The Revival of Antitrust LawAngentina: Policy or Politics2006) 27European Competition Law
Review 319.
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which provides that until the establishment of @@mpetition Tribunal, the new act will be enforced
by the institutions of the Law 22.262/80.

The failure to establish the Competition Law Trialuinas had an impact on the quality of the
enforcement. In fact, the degree if its enforcenuspended on which politician was appointed as
Secretary for the Internal Trade. Until the finahdrisis of 2001, the Secretary approved the ritgjor
of CNDC'’s decisions without interfering in CNDC'svestigations. On the other hand, from 2003 the
Kirchner's administration, following a more intent®nist approach in the economy, has started to
influence the activities of CNDC in order to pursaenumber of different economic goals. For
instance, the Secretary started to negotiate fpramks with a number of distributors of consumers’
products and with the supermarket chains. The caiapavhich did not follow the negotiated prices
were warned that CNDC would have been encouragsthtbinvestigations against them on the basis
of alleged anti-competitive conducfsSimilarly, this institutional structure had impiiions also on
the content of some merger decisions which involwetilistrial policy consideratior?8.When such
poor institutional framework is in force, allegeeMnentrants in the market and unlike efficiencyngai
claimed by the merging parties may be acceptechéycompetition authority to counterbalance real
competition concerns, hiding the real political cems behind the approval of the concentration.

5.2 Reasons behind the Lack of Establishment of @empetition Tribunal

It is usually argued that the Competition Tribumas never established in Argentina due to the
budgetary restraints that the public administratiorgentina faced after the financial crisis whic
started in the country at the end of 2001. The mamason could be the strong interventionist
approach with regards to the economy followed ey Bluhalde and Kirchner administrations, which
were sceptical about the enforcement of the comipetaw regime in the countr.

% |bid, at 320.

% One of the most controversial cases in this reimttle acquisition of Multicanal and TeledigitalblBaby Cablevisién.
Cablevision was a subsidiary of the group Clarirg ohthe main media group in Argentina. Multicaaat Cablevision are
the main cable operators in Argentina, countingafgoint market share between 78% and 94% in sowéntes outside of
the metropolitan area of Buenos Aires. The analybiie CNDC has been criticized by a number of cditipe lawyers,
due to the fact that the CNDC departed from its iprev case law, in order to find grounds to justtig approval of the
concentration. In spite of the impact of the acifjois on the level of competition in a number oferant markets, the
CNDC advised the Secretary to clear the transactibjest to the behavioural commitments offered ke itterging parties
on 6 December 2007, the day before the adoptidheo€NDC'’s opinion. Two years after the clearancthefconcentration,
on 18 December 2009 the Secretary of Internal Tealbgted a new Resolution, which revoked the prevame. According
to the new Resolution the merging parties have aptptied with the commitments offered in Decembed2MHowever, it
seems that the new approach has been rather aotthe fact that the group Clarin is not anymosipporter of Kirchner
administration.

The case Cablevision-Multicanal is interesting beeatishows clearly how the lack of independenc®fCNDC from the
executive branch may have consequences on thetisbjeaforcement of the competition law.

Dictamen of the CNDC n.637, Grupo Clarin S.A., Vigtdrl.C, Fintech Advisory Inc, Fintech Media LLC, VLGrgentina
LLG y Cablevién SA S/ Notificacion Articulo 8 Ley 2B66. Adopted on 7 December 2007, para. 45. Therdent is
available at: http://www.mecon.gov.ar/cndc/dictae®dictamen_cablevision_multicanal.pdf (20 March®0

Resolution of the Secretary of Internal Trade n.120Q9, adopted on 14 December 2009. The text ofRisolution is
available at: http://www.mecon.gov.ar/cndc/dictagsresolucion1011_2009.pdf (20 March 2010)

See also M. Den Toom, A. Demarie, ‘Approval of t@ablevision - Multicanal - Teledigital Merger. Adexa
Understanding of Competitive Dynamics or Wrong Dieci®’ Article published on 3 January 2008. Thechetis available
at http://www.bomchil.com/publicacion.aspx?PublicatD=205 (20March 2010).

97 Supra,P. Ibafiéz Colomo.
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What is usually not taken in consideration by comtators is that the independence of the
Competition Tribunal had already been underminediinuary 2001, by thBecreto89/2001% This
was a Decree adopted by the former President oRépublic - De la Rla; the President which had
signed the Law 25.156/99. The Decree aimed at atiggl some aspects of the Law 25.156/99.
However, when reading the text of the Decree, @éslent that the objective of this legislation was
broader than the regulation of some technical dspefcenforcement of the competition act. The
Decree aimed rather at re-introducing a role fer Secretary for Internal Trade within the process o
enforcement of this statute. In fact, thecreto89/2001 re-introduced a role for the Secretarytafes
within the enforcement process of the competition Bor instance, under tHigecreto89/2001 the
Secretary of Internal Trade could collect compkiecincerning anti-competitive behaviour, and later
submit them to the Competition Triburfalln addition, the Secretary of State would be ixed|
during the proceedings carried out by the Competifiribunal as parte interesada’(“interested
party”).!® Finally, the Secretary for Internal Trade coulcheq the decisions of the Competition
Tribunal to federal court$”

The provisions mentioned above are rarely discubyeduthors who have commented on the Law
25.156/99. These institutional arrangements newegr dny real impact on the enforcement of the
competition legislation, due to the lack of estsliinent of the Competition Tribunal. The financial
crisis of 2001 and the change of government in Aiga in the following years certainly contributed
partially to the current situation of non-applicatiof this legislation. Nevertheless, it is impattéo
point out that theDecreto89/2001 was adopted before the beginning of thentiral crisis. Prof.
Lucas Grosman, former CNDC Commissioner, agreels thi¢ hypothesis that tHeecreto89/2001
was intended to re-introduce a role for tecretaria del Comercio Interipa role which had been
previously absent from the Law 25.156/89The Decree received the support of the formereSagr

of State Carlos Winograd, who had also supportedattioption of the Law 25.156/99. Winograd
believed in the importance of the establishmeraroindependent Competition Tribunal. During his
mandate he did not interfere in the work of the @\\De upheld every resolution of the CNDC by
transforming them into binding decisiolf3 At that time, theSecretaria del Comercio Interionas
calledSecretaria de la Competencia, la Desregulacion Réfensadel Consumidof(Secretary for the
Competition, De-regulation and the Consumer PrimBktThis was not a simple semantic choice: it
encapsulated a different idea of State intervenitiotihe economy. Winograd believed that the State
intervention in a free market economy should bétédhto the enforcement of an efficient competition
law and a consumers’ protection legislation. Howewinograd was worried that the fully
independent Competition Tribunal provided by thewlLa5.156/99 would never work; it risked
becoming an isolated institution without any po#bti support for its enforcement activities, critimil

by a business community unfamiliar with the ideaapetition, and unknown to the public at large.
For instance, the Law 25.156/99 did not introduaggy aotification filing fee for notified
concentrations. Thus, once established, the Cotiggeflribunal would still be dependent on the
State’s financial resources. Therefore, accordingVinograd, it was essential that the Competition
Tribunal should retain some links with the exeogitithough it should preserve its autonomy in the
enforcement of the competition act. Thbecreto89/2001 was an attempt to establish such a link,
previously absent from the Law 25.156/99.

% Decreto 89/2001, Apruébase la Reglamentaciéon deejan. 25.156. Decree adopted on 25 January 200théy
Argentinian President of the Republic. The text of het Decree is available at:
http://infoleg.mecon.gov.ar/infoleginternet/anex&)00-69999/65959/norma.htm (20 March 2010).

% |bid, Annex, Art 26 (b).

100hid, Annex, Art 26.

%%bid, Annex, Art 29, 31.

102 Meeting with Prof. Lucas Grosman, former CNDC Comiuissr, on 8 July 2009 in Buenos Aires.

103 Meeting with Gabriel Bouzat, former CNDC President16 July 2009 in Buenos Aires.
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6. Lessons for Emerging Economies Which Have Recéntmported the EU Institutional
Competition Model

Brazil and Argentina are two emerging economiescivhivere not subject to any conditionality
"carrot” such as stronger economic links or thearg@ment perspective, when introducing the EU
institutional competition model. Similarly to seaéemerging economies, Brazil and Argentina have
introduced their competition laws during the 1990hin the broader processes of liberalization and
privatization of their economies after decadestimfig State intervention. Similarly to other emargi
economies, Argentina referred to the EU institudiocompetition law model, by opting for a fully
independent administrative body entrusted withttsk to enforce this legislation. The “reference”
and the later failure of this institutional modeladapt to the Argentinean specificity allow forrso
conclusions applicable to those emerging economiesre the EU institutional competition law
model has been directly “exported” during the lagi decades (i.e. CEEC, SEE and ENP countries).
The countries where the EU competition model haanbmcently exported have established fully
independent NCAs, following the example of the p@a@n Commission and of the NCAs established
in the old EU Member States. However, the casergkAtina shows that such institutional setting is
not always the most appropriate one in an emergtogomy.

The cases of Brazil and Argentina show that cortipatcannot work as soon as it is introduced into a
hostile environment, such as in the majority of gmerging economies that are characterized by
decades of strong State intervention in the econamy widespread collusion among business
operators. The evolution of the Brazilian competitlaw shows that there is a time gap of at least t
years between the moment in which the new competdct is adopted, and the moment in which the
NCA is ready to start the active enforcement ofhslegislation. Only at this later stage the gap
between thele iureand thede factoenforcement of the competition law is bridged. Dgrihis period

of transition the NCA cumulates technical expertisereases its human resources and strengthens its
credibility and independencds-a-visother State authorities and the business communitg. key
issue in the introduction of competition law in #m@erging economies is to design formal institigion
which take in consideration the existence of thisetgap, and which are capable to encourage the
transformation of an informal institution such e toncept of competition culture.

The time period is not the only factor for the segsful development of competition law in a given
country. Brazil and Argentina departed in the 19806m a similar situation in terms of competition
culture. However, their competition law systemsehavolved in different directions over the last few
years. The economic crisis which affected Argentm2001 and the scepticism shown by Duhalde
and Kirchner’'s administrationgs-a-visthe enforcement of the Law 25.156/99 are the malitigal
and economic factors which have hampered the dewelnt of competition law in this countt$/.
However, the paper has argued that the developofie@@mpetition law has also been affected by the
different institutional settings chosen in BrazidaArgentina.

Argentina and Brazil represent two opposed instihal models of public enforcement of competition
law in two emerging economies. The Law 8884/94ouhiiced a “hybrid” institutional system: CADE,

a competition authority independatie iurebut which strengthened its budgetary autonomy aed t
credibility of its enforcement action only aftemamber of years, interacts with two institutiong no
formally independent, SDE and SEAE. Through thestids the Brazilian Government is able to take
part indirectly in the enforcement of the competitiegislation. However, in spite of their locaton
within the Ministries of Justice and the Econonigre is a general consensus that the SDE and SEAE
have always conducted their analysis in an objecthanner, refraining from bowing to political
pressure.

194 This was the main argument recently put forwardChylos Winograd, the Argentinean State Secretémy promoted the
early enforcement of the Law 25.156/99 between 3#92001.

C. Winograd., ‘Argentina in the Eye of a Practioné2009) 2Concurrencesat 18-32.
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The Argentinean Law 25.156/99 opted for a moreditranal” institutional approach, influenced by
the European tradition in this area, where the Gaitipn Tribunal should be a fully independent
authority from the executive. The introduction ofsgstem of public competition to appoint the
Members of the Competition Tribunal was one ofitferuments to safeguard the independence of the
new NCA. Nevertheless, the model of the Competifioibunal failed in Argentina. Th®ecreto
89/2001, adopted in 2001 before the beginning effitiancial crisis, was a sign that the instituéibn
model of the Law 25.156/99 was too far-reaching] aould not work in the country. The Decree
89/2001 modified some aspects of the Law 25.156/89 the objective of re-introducing a role for
the Secretary for Internal Trade within the enfameat of the competition legislation. Tl®ecreto
89/2001 could be interpreted as an attempt to cothe unrealistic institutional system proposed by
the Law 25.156/99. The rationale behind Becreto89/2001 was similar to that followed under the
Brazilian Law 8884/94: it is not realistic to edtab a fully independent NCA from a scratch in an
emerging country after decades of State intervantiothe economy. The NCA risks becoming an
isolated institution, lacking support for its adirs, as well as for its financial and human reses.
There are clear similarities between the functiplayed by the Secretary for Internal Trade under th
Decree 89/2001 and the advisory functions playethbySDE and SEAE within the Brazilian system.

The previous paragraph did not have the intentibsuggesting that in an emerging economy the
NCA should be part of the executive. The independari the NCA is essential to ensure that the final
decision taken by the agency is based on econeatieer than industrial policy arguments. That is an
essential precondition to ensure legal certaintprigate investors. This is the main reason why the
European Commission has always carefully checked dbgree of independence of the newly
established NCAs in the countries where the EU aiitipn model has been recently exported.
However, it is also essential not to establish i@oldted” NCA, which does not receive sufficient
funds from the Government, and which remains unknaw the other State bodies, the business
community, and the general public. In an emergic@mnemy where competition law is introduced for
the first time into a hostile environment whereréhis a total lack of a competition culture amohng t
main stakeholders in the economy, the NCA has &ple“link” with the executive. The question is
how to design this link in order to ensure that MEA may enforce the competition legislation
without being the target of any political influencehe previous pages showed that the Brazilian
institutional model was successful in achievingsthéwo opposing objectives, and it could be an
institutional model useful for other emerging ecomes. In the Brazilian system, the SEAE and SDE
have only an advisory function in merger controlgl @hey collect evidence during the investigations
on anti-competitive behaviour. The final decisiontbe enforcement of the competition legislation is
taken by a quasi-judicial body such as CADE, whiahing the last fifteen years has carefully tried t
preserve its autonomy. Such a system also providegparation between the investigative and
adjudicative functions. The current institutionalf@cement in Argentina works in the opposite
manner: a technical body such as the CNDC submitemnion to a political body such as the
Secretary for Internal Trade, which takes the fokadision. When it is a political body that takks t
final decision on the enforcement of the compaetitiaw, industrial policy considerations will often
prevail over competition law considerations. Themnpetition policy may become an instrument of
industrial policy in the hands of the Government.

The triangular institutional model introduced inaBit by the Law 8884/94 is not perfect; it causes a
number of overlaps and duplications. This is treesoa why, over the last few years, the SDE and
SEAE have tried to improve their coordination, atul specialize in different sectors. Such
coordination will be completed when the new contjmatilaw pending before the Brazilian Congress
will be finally approved by the Senate. This wilicorporate the SDE into CADE, even though the
distinction between the adjudicative and invesiigafunctions will be preserved. However, this
transformation is the result of the long processrarisition of the Brazilian competition law system
over the last fifteen years. Through their positeeforcement record the Brazilian competition
authorities have convinced many stakeholders irctiumtry of the importance of their activities, and
such credibility ensured them more independencm ftbe executive, in terms of both financial
resources and the autonomy of their analysis.
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Another argument which supports the idea that theziBan institutional model could be the most
appropriate one for an emerging economy is relatethe successful activities of the Brazilian
competition authorities in the area of competitamtvocacy. This is a function of the NCA which is
often underestimated in comparison to the enforog¢metivities. However, in an emerging economy
this function is essential. Over the last few yahesBrazilian competition authorities have carred

a full range of competition advocacy activitieis-a-visfederal regulatory agencies, State agencies,
Ministerial bodies, the business community anddéreral public. The institutional position of the
SDE and the SEAE within the Ministries of Justicel dhe Economy was one of the factors which
allowed this success. A newly established, fullgeipendent NCA in a country where the concept of
competition is not appreciated by the other bodfdbe State administration would not have the same
influence that the SEAE has today. The fact thathim new competition act pending before the
Brazilian Congress the SEAE will not be eliminatadd it will continue to carry out its function of
competition advocacy, is recognition of this impaoitt function in which this institution has
specialized over the last few years.

The departing point of the paper was that durirg ltst two decades several emerging economies
have adopted the EU competition law model withim éimlargement process and the ENP. At the same
time, the exported EU competition model was taddier developed economies with well functioning
markets. However, the candidates and the potargiadidates, as well as the countries covered by the
ENP, have adopted the same model followed by tHeM#mber States. Art. 35 of the Regulation
1/2003 grants to the Member States a certain marQidiscretion in relation to the design of the
system of enforcement of their competition law. l@er, such discretion has never been used. In
fact, the new EU Member States, the EU candidat&EE and the ENP partners have usually opted
for the establishment of a fully independent coritipet authority. This is the system of enforcement
of the EU competition law, designed in this maninethe Treaty of Rome in order to safeguard the
autonomy of the European Commissiag-a-visthe influence of the Member States. However, such
institutional model is not necessarily the best onan emerging economy. Taking in consideration
that the Regulation 1/2003 establishes two parsjlsiems of enforcement of the competition law (i.e
at the EU and at the national level), the structfrthe system of enforcement could differ at these
two levels. In particular, while there are legitimaeasons to argue that the European Commission
should continue to preserve its autonomy in thermeiment of the EU competition and State aids
rules, the national competition authorities of tew Member States and the candidate countries
should be designed in a different manner. In tremerging economies, the NCA should preserve a
“link” with the executive branch in order not todmene an isolated institution.

This paper focused on the institutional issues tmuténg the enforcement of the competition law in
the emerging economies, taking Brazil and Argenaisacases study. This is just an aspect of the
broader issue concerning the compatibility of thé ddmpetition model with the development needs
of those emerging economies where it is transptanfen assessment of the substantive EU
competition rules with the development needs amdntlarket structure of the emerging economies
could constitute the basis for further researdhis area.
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SUSTAINABLE DEVELOPMENT

Sustainable Development and the EU: The Concept &ustainable Development in the
CARIFORUM EPA

Ilze Dubava
Abstract

The paper focuses on studying the legal tools (heit legal consequences) proposed by the EU for
reducing possible negative effects of the foreigectinvestment and, therefore, fostering sustaiaa
development within the EU foreign direct investmeagulation as reflected in the recent
CARIFORUM economic partnership agreement. Thesal lagpls allegedly fostering sustainable
development are explicit references to the conogptstainable development within the treaty texts,
regulations on corporate social responsibility, loavering standards' clauses, explicit reservation
states’ right to regulate for public purpose, 'geadeexceptions' clauses and 'transfer of techndlogy
clauses.

1. Introduction

Foreign direct investment (FDIjs being considered ag@ol for pursuing sustainable development in
the globalized world in line with the JohannesbRtan of Implementatioh. Sustainable development

is generally understood there as equal balanceeketveconomic development, social progress and
environmental protection. Nevertheless, the couatitin of the FDI to the very economy of investment
receiving (host) state is a controversial subjeatten. Some studies show that effects of the FDI on
economic growth may not be direct, if present &€ aind there is not an obvious answer to the
questiondoes the FDI promote economic growth or does ecangrowth attract FDI?

Contribution by the FDI to sustainable developmisngéven less clear, since the international legal
system of its protection is constantly challengesl laeing irresponsive to environmental
considerations, labour and social standards dits tar reaching penetration... into areas of oz
regulation of public interes?’.

For instance, if investors seek for market accesst reductions, access to natural resources and
export platforms, host states are hoping to benefit from the FDoulgh knowledge transfers and
adoption of new technologies, labour training, sigpemanagement practices, and access to new
market via tradé.If these interests are not balanced, the FDI emarsely affect development of the
host country, e.g., by exhausting natural resourcesnvironmentally unsustainable manner,

! The FDI is an ‘investment made by an entity abreifjn country with the objective of establishingasting interest in an
enterprise resident in the host country,’ citednfrid.P.Sauvant, ‘'Introduction’, ir¥earbook on International Investment
Law& Policy 2008-2009(Oxford University Press, 2009), xxi.

22002 Johannesburg Plan of Implementation, UN B&&C.257/32, Chapter 5, paras. 45- 47.

3 P.Economou, J.H.Dunning, K.P.Sauvant, 'Trends lasdes in International Investment', iMearbook on International
Investment Law& Policy 2008-200@xford University Press, 2009), 24.

4 |dem

® F.Francioni, ‘Access to Justice, Denial of Justicel International Investment Law’ (2009) Bropean Journal of
International Law 729-747, 729.

6 S.D.Amarasinha, J.Kokott, 'Multilateral Investméniles Revisited' inThe Oxford Handbook of International Investment
Law, (Oxford University Press, 2008), 120-121; J.Kokthterim Report on the Role of Diplomatic Proteatin the Field
of the Protection of Foreign Investment' ibA Report of the Seventieth Conferendew Delhi, (ILA, 2002), 261.

" P.Economou, J.H.Dunning, K.P.Sauvant, 'Trendslssuks in International Investmety cit 26-27.
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encumbering the access to basic facilities suchcasss to drinking watéror in case of a conflict
with foreign investor, the legal actions may cést host state huge amounts of moh#ws affecting
the interests of the host state population.

These hazards have raised an ongoing debate gootbetial costs and benefits of the FDI to host
states and have consequently to a continuous séardbgal reconciliation mechanisms of various
interests involved in the FDI protection, and mettias for mitigating negative externalities of the
FDI in the host states. Hence, more than everFieis being considered in the broader context of
sustainable development. It is to meet global emmental and social challenges of the 21st
century™ instead of focusing merely on economic growth mwvestment protection issues as in ‘old
school' international investment agreements (l1As).

The CARIFORUM economic partnership agreement (EP# the most recent EPA concluded
between the EU and developing countries. It costauobstantive provisions on the FDI, thus
belonging to the network of 1lAs, and it also regmets tendencies of 'new generation' {fAsming at
reassessment of costs and benefits of the FDImitié context of sustainable development. Hence,
the CARIFORUM EPA may potentially influence not pyhe EU agreements in the future, but also
the drafting of other future llAs, thus it is chastor the more detailed examination. This paper
intends to analyze the model proposed by the EUatmommodation of sustainable development
within the EU foreign direct investment regulatias represented by the CARIFORUM EPA focusing
on the legal implications under public internatibteav of the sustainable development concept
inclusion in the treaty text.

2. The Substance of the Concept of Sustainable Develapnt and its Normativity

The most popular definition of sustainable develeptncomes from the Brundtland Report 'Our
Common Future' referring to sustainable developrasmievelopment, which 'meets the needs of the
present without compromising the ability of futugenerations to meet their own neédseflecting

the idea of distributive justicé.lt is a concept of which a core beneficiary isuaman person, as noted

in Principle 1 of the Rio Declaration: 'Human beingre at the centre of concerns for sustainable
development. They are entitled to a healthy andyxrtive life in harmony with natur€.

8 For instance, see: Compania de Aguas del Acondij&, Compagnie Generale des Eaux v. Argentine RepuBkise No.
ARB/97/3, Award, 21 November 2000.

® G.Van Harten)nvestment Treaty Arbitration and Public La{®xford University Press, 2007) p.7; CME v. The Gre
Republic, Final Award, 14 March 2003 where Czech Rbipidst investor 353 million US dollars.

10 For instance, environmental sustainability, stahilon of population and poverty reduction. On @ overview, see:
J.D.SachsCommon Wealth. Economics for a Crowded Plaffeénguin Books, 2009) and J.D.Sachse End of Poverty.
How We Can Make it Happen in our LifetinfEenguin Books, 2005).

11 Economic Partnership Agreement between the CARIFORSides, of the one part, and the European Commanityits
Member States, of the other part, 30.10.2008, 2@8 L 289/1/3, available at http://ec.europa.edéfevider-
agenda/development/economic-partnerships/indextren.h

12.0n IIAs generations, see P. Muchlinski, ‘Corporateial Responsibility' inThe Oxford Handbook of International
Investment Lay(Oxford University Press, 2008), 638.

1 World Commission on Environment and Developméntt Common Futurg(Oxford: Oxford University Press, 1987), 8.

14 N.Schrijver, 'Development - The Neglected Dimensi the Post-Rio International Law of Sustaindbéelopment’, in:
H.C.Bugge, C.Voigt (eds.Bustainable Development in International and Natlooaw, (Europa Law Publishing, 2008),
223-243.

15 See: Amartya Semevelopment as FreedorfOxford University Press, 1999), 3-4. See alsArt§, Interpreting Human
Rights into Development Cooperation: the Case of LGoevnetion (Kluwer Law Internationals, 1998): As from the803,
development has become human-centred, see the dbr&éssembly, 1986 Declaration on the Right todgyment.
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Nevertheless, during three decades of the existehsestainable development as the contéits,
content and the legal status has been often clgalicreven if sustainable development has been
incorporated in a wide range of international imstents, both of legal and non-legal natir&he
ideas proposed by scholars vary from associatistaguable development with the body of customary
international law to a mere political id&a.

However, one aspect of the concept of sustainadeldpment has remained unchallenged and has
achieved the general agreement- it is {enciple of integration of economic, social and
environmental aspects, arguably creating the verg of the concepf. In other words, economic
development, environment protection and social @spghould go hand in hafiThis integrating
approach is reflected in such world-wide acceptalicy documents as the UN rep@ur Common
Future of 1987% the UN Declaration on Right to Developméhthe Rio Declaration 1993, the
Johannesburg Declaration 26band the Doha Development Agenda 260/urther, pleading parties

in the most recent case invoking sustainable dewetmt - Pulp Mills case in the ICJ - have relied on
sustainable development exactly in this séfsdowever, it is clear that the very concept of

8 The origins of the concept of SD go back to the &idl its 1972 Stockholm Declaration on the HumamifBnment,
particularly in its Principles 9, 10, and 11, fdretfirst time underlining that environmental praiee and economic
development must be understood as compatible, andatty reinforcing goals. Clear commitments by &saib sustainable
development are found later in the UN General Afd¢'m Resolution 35/56 of 5 December 1980 on Intional
Development Strategy for the Third UN Developmeetade, in 1987 the UN General Assembly Resolutigh8¥2or the
Brundtland Report, the 1992 Rio Declaration on Envitent and Development and its universally acceptgenéla 21, and
follow-up Johannesburg Declaration 2002.

17 For example: the Energy Charter Treaty, the WTCeagrent, the Lisbon Treaty, the NAFTA, the Cotonoueggnent.

18 Vice-President Weeramantry, separate opinion,&Babo — Nagymaros Project case (Hungary/SlovaKia), Reports,
(1997), the judge considered sustainable developtoelpe ‘a principle with normative valueather thana mere concept
and that itis a part of modern international law by reason ooty of its inescapable logical necessity, but dgaeason of
its wide and general acceptance by the global conityiurOn general owerview see: A.Boyle, D.Freestones.jed
International Law and Sustainable Development. Pashievements and Future Challengé®©xford University Press,
1999).

19 For contrasee K.BosselmarT,he Principle of Sustainability. Transforming LawdaBovernancéAshgate, 2008), pp.29-
41, placing the preservation of environmental soatality at the forefront of the concept.

20 |n Galrikovo-Nagymaros casthe ICJ expressly invoked the ‘concept of sustamalelelopment’ as an apt expression of
the ‘need to reconcile economic development witbtgution of the environment,' para. 140. The 199@ Béclaration,
particularly in its Principle 4, clearly stressde tinterdependence between economic developmenteamdonment
protection: 'In order to achieve sustainable dgwalent, environmental protection shall constituteirgegral part of the
development process and cannot be considered latieso from it'. Johannesburg Declaration addedtttike pillar of the
concept- social dimensiorsee: M/-C. Cordonier Segger, 'Sustainable Developrmemternational Law' in H.C.Bugge,
C.Voigt (eds.)Sustainabe Development in International and Natidread, , (Europa Law Publishing, 2008), 106-116.

2L World Commission on Environment and Development,@ummon Future(Oxford University Press, 1987), 43.

22'Development is a comprehensive economic, samidiyral and political process, which aims at thastant improvement
of the well-being of the entire population and bfirrdividuals on the basis of their active, freedameaningful participation
in development and in the fair distribution of bfitseresulting there from." Second preambular paxaly, UN GA
Resolution 41/128, 4 December 1986.

2 Declaration accepted at 1992 UN Conference on Bnrient and Development.

24 World Summit on Sustainable Development (JohanmgsBummit) ‘Report’ (26 August-4 September 2002) Dhbic
A/CONF.199/20.

% WTO, Ministerial Conference, Fourth Session, Doltnisterial Declaration, WT/MIN(01)/DEC/1, Adoptednol4
November 2001, available at www.wto.org/englishittte e/minist_e/min01_e/mindecl_e.pdf, see also 2aa.
Communication from the Commission to the Council dredEuropean Parliament, the European Community\&eDpment
Policy, COM(2000) 212 final, 26.4.2000.

26 The Case ConcerningPulp Mills on the River UruguagArgentinav. Uruguay), ICJ Reports 2010, Counter-Memorial of
Uruguay, para.l.8, available at http://www.icj@ig/docket/index.php?pl=3&p2=3&k=88&case=135&codesa3=1
(accessed on 31 March 2001).
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sustainable development fails the test of beirgpallrule. It lacks a norm-creating character sihse
not sufficiently precise, clear and does not cremteactionable right in itself, and justiciable
standards of review are abséht.

However, even if it is not an action-oriented ruteguides states and international organizations i
their decision-making and courts in judging, thasihg a normative value which goes beyond being
merely a political ideal. Then, what is sustainabéelopment if it is not a legal norm directly
regulating the behaviour of States, but if we assurstill has a legal function?

There are two leading approaches. The first appragdended by Vaughan Lowe sees sustainable
development as a 'meta-principle’, exercisingnd kif interstitial normativity, pushing and pullitige
boundaries of true primary norms when they thre&eoverlap or conflict with each othét'Thus,

the function of sustainable development as a 'pojf norm' is to establish relationship between
primary norms, and it gets normative power if empbbby judges colouring 'the understanding of the
norms that it modifies? In accordance with the thesis that the princiglentegrity is the core
substance of sustainable development, sustainablEabment has a similar function as a customary
treaty interpretation rules — it is not directlySaate behaviour regulating norm, but it is a legal
principle guiding judges to arrive at the meanifighe treaty norma! Therefore, similarly as treaty
interpretation rules, sustainable development ¢ipla of integrity) is a 'principle of legal logit'
applied by a judge while balancing various inteyestoked in a particular case. As this princifge i
binding for a judge (especially where there is eedti reference to sustainable development in an
international agreement such as the CARIFORUM ERA$,a part of a legal system, and thus, has a
normative valué®

The second approach supported by Philippe Sandsdiethe concept of 'international law in the field
of sustainable development' in line with the RiccReation Principle 27! It denotes deducing from
the concept of sustainable development some setiiowed legal nornis irrespective of the
normativity of the concept itself, for instance, a well established customary normpermanent
sovereignty over natural resources and its lingtati the responsibility not to cause damage to the

2" North Sea Continental Shefase, ICJ Reports, (1969), 43 at para. 72.

28 On sustainable development lacking norm creathmyacter see: V.Lowdnternational Law (Oxford University Press,
2007), 97-99 and V. Lowe, 'Sustainable Developmammd Unsustainable Arguments' in A.Boyle, D.Freestdeds.),
International Law and Sustainable Development. Reddtievements and Future Challengep cit, 26: ‘[nJormativity, by
definition, must express itself in normative termsnust be possible to phrase a norm in normdtéwguage’. ‘The concept
of sustainable development clearly lacks this a@spec

29V.Lowe, 'Sustainable Development and UnsustainAldementsop cit, 33-34.

%0 | hid.

31 On this aspect of customary treaty interpretatioles see 1.Van Damm@&yreaty Interpretation by the WTO Appellate
Body, (Oxford University Press, YEAR), 34.

32 See: Vice-President Weeramantry, separate opirBai¥ikovo — Nagymaros Project case (Hungary/Slovaki)]
Reports, (1997).

% policies, principles and standards also have niwvengalue, binding on judges, see R. DworKiaking Rights Seriously
(Duckworth: 2005), 22-23.

34 'sStates and people shall cooperate in good faithima spirit of partnership in the fulfilment ibfe principles embodied in
this Declaration and in the further developmenintérnational law in the field of sustainable deyghent.'

3 Keeping in mind that legal norms consist of legdes and principles, see: A.Allofthe Limits of Law(Butterworths,
1980), 17-18.

% p.Sands, 'Sustainable Development: Treaty, Customd, the Cross-fertilization of International Law' ABoyle:,
D.Freestone (eds.)nternational Law and Sustainable Development. Pagtievements and Future Challengé®xford
University Press, 1999), 39-61. Professor Sandpa@tgpthe arguments, that the very concept of maile development has
entered the body of customary international lawydwer, it is not the thesis supported in this paper
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environment of other states, or to areas beyonmbmatjurisdiction}’ and the right to clean and
healthy environment as a human right.

In sum, the concept of sustainable developmenuels does not set specific behaviour patterns for
States; however, it bounds adjudicators in apptinatnd interpretation of law as a principle of
integrity among three pillars- economic, socialgd amvironmental. Further, 'international law in the
field of sustainable development' entails diretglyally binding norms shaping the behaviour of &tat
and international organizations.

3. Concept of Sustainable Development in the EU Devgment Policy with Third States

Sustainable development is a globally recognizadifey-motive for development, meaning balanced
relationship between economic and social developn@m environment protection. The concept of
sustainable development is well reflected in bathrinal and external actions and policies of the’EU
and especially in the EU development policies witiid states aiming at the minimization of the
divide between industrialized States and develomiogntries’® The EU development policy has
resulted from the special development orientedetradationships between some of the EU countries
and their former colonie¥,and initially it was implemented through Lomé Centions (Lomé | —
Lomé IV). Later, the Cotonou agreenfénivas concluded to make this development cooperation
WTO compatible. The Cotonou agreement is valid dotwenty-year period from March 2000 to
February 2020. It creates a framework for such ldgweent oriented EPAs as CARIFORUM EPA,
and the Cotonou agreement is applicable in a ghratinner with EPAS

The core objective of the framework Cotonou agraeraad the subsequent CARIFORUM EPA is to
alleviate poverty in developing countries in linghathe UN Millennium Development Go4tsand to
achieve sustainable development through politeadnomical and development partnership financed
by European Development Funds, as well as gradiméigrating developing ACPcountries into the

37 On explicit analysis see: N.Schrijvé3pvereignity Over Natural Resources. Balancing Rigiitd Duties (Cambridge
University Press, 1997).

3% See: M. Fitzmaurice, 'The Contribution of Envirommag Law to the Development of Modern Internatiohalv', in: J
Makarczyk (ed.)The Theroy of International Law at the Threshol@#¥ Century (Kluwer Law International, 1996), 909-
14.

39 Article 3(5) (ex Article 2 TEU) and 21 TEU.

40 See the CARIFORUM EPA preamble: ‘considering the imapee of the existing traditional links, and ndyaive close

historical, political and economic ties betweemtlieand 'recalling that the European Union (EU3asimitted to scale up
development aid, including aid for trade and toueashat a substantial share of the European Contymiand EU Member
States' commitments is devoted to ACP countries'.

41 0.Babarinde, G.Faber, 'From Lomé to Cotonou: ACP-BHnRrship in Transition', in: O.Babarinde, G.Fafeets.)The
European Union and the Developing Countries. TheGat Agreemen{Martinus Nijhoff Publishers, 2005), 1-12.

42 The Partnership Agreement between the membetseohtrican, Caribbean and Pacific Group of Statethefone part
and the European Community and its Member Stateshefother part, available at http://ec.europa.adétwider-
agenda/development/economic-partnerships/indextrer{dtcessed on 27 March 2010).

4 J.A. McMahon, 'The Negotiations of the Cotonou Agnent: Negotiating Continuity or Change?', in: O.Btuk,
G.Faber (eds.)The European Union and the Developing Countries. Ta®wnou Agreemen{Martinus Nijhoff Publishers,
2005), 52-53. See also: the CARIFORUM EPA preambleaffRming their commitment to work together towarthe
achievement of the objectives of the Cotonou Agregniacluding poverty eradication, sustainable diegment and the
gradual integration of the ACP States into the weddnomy.'

4 UN Millennium Development Goals: 1. End povertyddminger; 2. Universal educationl; 3. Gender egyadi. Child
health; 5. Maternal health; 6. Combat HIV/AIDS; 7nvitonmental sustainability; 8. Global partnershiyailable at
http://www.un.org/millenniumgoals/ (accessed orVErch 2010).

5 African, Carribean and Pacific Countries.
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world economy® The three-pillar partnership contributes to theaativeness of developing countries
for international trade and the FDI in-flod/swhich is generally (and arguably) considered aigre
input towards modernization and development of tdest®

4. The Concept of Sustainable Development in the CARIBRUM EPA

The CARIFORUM EPA sets the rules for trade and stweent liberalization and protection. It also
provides mechanisms to minimize negative effecticlwvtrade and investment liberalization might
bring since the CARIFORUM EPA is negotiated in orte help developing countries to face the
challenges of globalization 'and achieve the ecaoamowth and social progress compatible with
sustainable development to which they dinArticle 3 of the CARIFORUM EPA explains:
'sustainable development iscammitmentto take into account human, cultural, economigciap
health and environmental best interests of theipeetive population and of future generations (inte
and intra-generational equity)'. Thus, under theRGFORUM EPA, the participation in economic
relationships at every level of decision-makingutde consistent with the concept of sustainable
development reflecting interdependence of competipgls such as environment and economic
development’ Humans are seen as main beneficiaries of develop(aathropocentric approact).
The inclusion of the concept of sustainable develamt in the CARIFORUM EPA is apparently
targeted towards minimizing the North-South dividénternational environmental and developmental
relations between industrialized States and dewmgogountries (as also indicated in the Rio
Declaration, Principles 5 and 6).

The CARIFORUM EPA text contains various referenttieshe concept of sustainable development
and its well recognized sub-principles. Besidespiteamble of the CARIFORUM EPA, Articles 1 and

3 of the operative part of the treaty explicitlerdify sustainable development as an objectivénef t
CARIFORUM EPA. Further, several chapters of thatirexplicitly relate to sustainable development
as their object and scope, for instance, chaptemeastment, trade in services and e-commerce
(Article 60), chapter on environment (Article 188listinguishing also two legal sub-principles of
sustainable development - the principles of suatdémanagement of natural resources and of the
environment as a part of the concept of sustaindblelopment. There are more references to the
concept of sustainable development throughout thRIEORUM EPA, for instance, in the chapters
on tourism, agriculture and fisheries, innovatiamd antellectual property, where the concept is
mentioned as the objective of this EPA to be agdev

46 D.Willem te Velde, S.Bilal, 'Foreign Direct Invesnt in the Cotonou Partnership Agreement: BuildingPdrate Sector
Initiatives', in: O.Babarinde, G.Faber (edS.he European Union and the Developing Countries. Ca®wnou Agreement
(Martinus Nijhoff Publishers, 2005), p.197.

47 Aspects that affect the FDI inflows in developitmuntries: market size, growth of the host couramgilability of skilled
but cheap labour, natural resources, good infreistre, absence of instability and corruption, gaym/ernance, see:
P.Economou, J.H.Dunning, K.P.Sauvant, 'Trends asdelk in International Investment’, Yiearbook on International
Investment Law& Policy 2008-200@xford University Press, 2009), 23-26.

8 For general overview see: UNCTAD Repddevelopment Implications of International Investindgreement$2007),
UNCTAD/WEB/ITE/IIA/2007/2: The FDI supposedly bringsto host state technology, management know-howedk
labour, access to international production netwoaksess to major markets and established branés)ahus contributing
to modernization and growth; see also UNCTAI2ponomic Development in Africa, Rethinking the Rdl&oreign Direct
Investment(2006); T.H.Moran,Harnessing Foreign Direct Investment for Developmé®olicies for Developed and
Developing CountriegBrooking Institution Press, 2006).

4% preamble, CARIFORUM EPA.
50 P.SandsPrinciples of International Environmental LaCambridge University Press, 2nd edn, 2003), 263.

®1See also: Article 9 of the Cotonou Agreement expl#ire meaning of sustainable development: it isrecept centred on a
human, and its integral parts entail respect for gmomotion of human rights, democracy, rule of &avd good governance.
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In sum, the CARIFORUM EPA reflects both approadieethe concept of sustainable development- it
refers to it as an objective of the whole develope®operation between states, thus binding those,
who apply the treaty, and adjudicators in disp@#lement to take sustainable development and its
integrating aspect into account. Secondly, the GAMRUM EPA contains specific aspects of
sustainable development, such as corporate saspbnsibility, transfer of technology (these issues
are not yet part of the international law, howeteey can be induced from the concept of sustagnabl
development) and principles of sustainable manageroé natural resources and environm@nt,
recognized in the public international laWvin line with the Dispute Settlement Chapter of the
CARIFORUM EPA?* non-observance of these principles may lead tiration between the treaty
Parties and fiscal penalties.

a) Inclusion of sustainable development in the CARIFQRI EPA - Legal consequences

Principles of interpretation are generally undesdtaas logical devices that 'guide the
interpreter in finding and justifying the meaninigtioe language used in a treafyThe general rule of
treaty interpretation states that treaty shallrterpreted 'in accordance with the ordinary meating
be given to the terms of the treaty in their contemd in the light of its object and purpo¥e'.
Therefore, in the case of the dispute betweend3attie concept of sustainable development may play
a significant role in the justification of the argants used by those who interpret the CARIFORUM
EPA norms’’

b) Teleological (object and purpose) treaty interprétan

The customary treaty interpretation principles fiediin the 1969 Vienna Convention on the Law of
Treaties (VCLT) Articles 31-33 VCL®f require to interpret the ordinary meaning of teerts of the
EPA in the light of a treaty’s object and purposet.(31 (1) VCLT). Further, the customary treaty
interpretation principles stress the importanc@reambles in demonstrating the intentions of psirtie
to a treaty, since most often (and in the casa®QARIFORUM EPA), the object and purpose of the
treaty is touched upon already in the preamble.

The preamble of the CARIFORUM EPMter alia, expresses 'the need to promote economic and
social progress for their people in a way constsidth sustainable development by respecting basic
labour rights in line with the commitments they dawndertaken within the International Labour
Organisation and by protecting the environmentime lwith the 2002 Johannesburg Declaration’,
reflecting the principle of integration.

This preamble is particularly significant for inpeetation of the CARIFORUM EPA norms, since it
refers to such soft-law documents as the 2002 Jasmirg Declaration and the Millennium

%2 Article 183.

53 See P.Sand®rinciples of International Environmental La@Cambridge University Press, 2nd edn, 2003), 25[7.-2
> Articles 202-215.

%5 |.van Damme]Treaty Interpretation by the WTO Appellate Bog@xford University Press, 2009), 41.

%8 Article 31(1), Vienna Convention on Law of Treafi#969.

57 Article 219 of the CARIFORUM EPA provides rules ofdrpretation — ‘arbitration panels shall intergthet provisions of
this Agreement in accordance with customary ruféaterpretation of public international law, inding those set out in the
Vienna Convention omthe Law of Treaties. The rulings of the arbitratipanel cannot add to or diminish the rights and
obligations provided in the provisions of this Agneent'.

*8The VCLT codified only part of the treaty interprigsa principles. Examples of non-codified principléhe principle of
effectiveness, the prohibition of abusive intergtiens, evolutive interpretation.
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Development Goals explicitly incorporating thentlwe interpretative process of the treaty provisions
and adding to the principle of integration a morgdtke content. Thus, the preamble of the
CARIFORUM EPA is notjust a blank phrasé’ as it goes beyond a mere political significancel a
already indicates particular interpretative tool®é used for the operative part of the tréaty.

Further, in the CARIFORUM EPA, sustainable develeptnis named as a core objective of the
development cooperation in almost every chapter.onty in the preambular language, particularly
stressing the need to apply the treaty consistemtlly sustainable development. However, treaty
interpreters referring to the concept of sustamaldvelopment as the object of the EPA shall be
careful not to open up 'a space for political delztd discussion on the most desirable interpoetati
of a treaty®! Otherwise, the concept of sustainable developmeght be abused as a manipulation
with development funding in support of the 'Westémmperialistic method' to impose Western
standards of development on Third countries disdigg their particular circumstanc&However,
the teleological interpretation as any other metbbiterpretation has its inherent limits — thettef

the treaty. It means that an arbitration tribunalymot go beyond the textual meaning of a partrcula
treaty and the common intention of the Parties.

c) Interpretation with reference to norms outside tAeeaty (31(3)(c) VCLT)

The inclusion of the concept of sustainable devalamt as an object and purpose of the treaty and
thus the commitment to ensure the balance amongpeauo, environmental and social considerations
justifies and even requires reference to other samnternational law applicable in relation begéne
parties when interpreting the CARIFORUM EPA prowiss. For instance, Article 31(3)(c) VCET
may be used to interpret the general exceptionseldn the CARIFORUM EPA, which allows
exceptions from its provisions if it is necessarytotect human, animal or plant life or health doyg.,
referring to environmental agreements justifyingatyprotection of animal lifé&'

In addition, sustainable development as the godewElopment cooperation could impose the duty on
adjudicators to perform such non-codified customaeaty interpretation method as evolutive and
effective treaty interpretatiofi.These treaty interpretation methods require censig developments

%9 J Klabbers, 'Some Problems Regarding the ObjectPampose of Treaties', (1997)Fnish Yearbook of International
Law 138-160.

€ Art. 31 (2) VCLT: 'The context for the purpose bEtinterpretation of a treaty shall comprise, initidn to the text,
including its preamble and annexes (..)' On impuxtaof a preamble's interpretative function see WABDruling in US
Shrimp Case, where the AB referred to 'the objeativeustainable development’' embodied in the préambthe WTO
Agreement reflecting the intentions of negotiatofshe WTO Agreement, and thus, adding' colouriuexand shading to
our interpretation of the agreements annexed toVReD Agreement', paras 129-130, 153. United Statdsnport
Prohibition of Certain Shrimp and Shrimp ProductsS{Shrimp/Turtlel), AB-1998-4, Report of the Appellate Body,
WT/DS58/AB/R.

®1 J.Klabbers, 'Some Problems Regarding the ObjectPamdose of Treaties', (1997)Rnish Yearbook of International
Law, 138—160.

62 A Geisinger, 'Sustainable Development and the Datitn of Nature: Spreading the Seed of the Wedtignlogy of
Nature', (1999) 2Boston College Environmental Affairs Law Revid@x73.

83 31(3)(c) VCLT: 'There shall be taken into accouagether with the context (..) any relevant rulésnternational law
applicable in the relations between the parties.’

64 Similar approach was used in the WTO SBrimp/Turtlescase to interpret 'natural resources'’, howevehanruling AB
did not refer to Article 31(3)(c) VCLT.

®50n evolutive interpretation see caGabiikovo-Nagymaros (Hungary/Slovakia), Judgment, I.Reborts 1997pp. 67-68,
para. 112, Permanent Court of Arbitration: In theikation Regarding the Iron Rhine ("ljzeren Rijn")iRay, between the
Kingdom of Belgium and the Kingdom of the Netherlaritlay 24, 2005), Turtle/Shrimps, see also |.Vambee, Treaty
Interpretation by the WTO Appellate Bodraft Article for the EJIL Seminaf,0 November 2009 (forthcoming), para. 103.
Treaty interpretation principles are not exclusdfeeach other to justify the meaning of the treatyms, thus the effective
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of meanings of such clauses as 'exhaustible natasmlurces.' The effective treaty interpretation
method implies making the interpretation of theatyeand its enforcement effective in achieving its
goal. For instance, when balancing host statest righimpose more stringent environmental
regulations with 'most favourite nations' treatmearbitration panel would be required to balance
these interests through the prism of sustainableldpment as the throughout objective of the
CARIFORUM EPA in order to set the limits of thedegedly conflicting norms. As interpretation
methods, evolutive and effective interpretation largted by the intention of the Parties, prohibgi
the arbitration panel to go beyond the intendedninggof the EPA?

d) Application alongside other international norms

Multilateral agreements usually overlap partiatlytheir content and with their contracting parties,
thus potentially leading to normative conflicts weén various treaty regimes. However, normative
conflicts are not only exclusive, namely, when agtion of one treaty norm necessarily excludes the
application of another treaty nofthln a wider sense, normative conflicts denote titna where
application of ‘a treaty may... frustrate the goafsanother treaty without there being any strict
incompatibility between their provision®. The latter group of conflicts is addressed in the
CARIFORUM EPA through the inclusion of sustainabéerelopment as the object and purpose of the
treaty. Sustainable development requires to 'inéeraway’ conflicts, and to coordinate potentially
contradictory treaty obligations in a way to mirmmiconflict®® The textbook example of such conflict
would be between international approaches to piioteof the environment on the one hand, and
trade and investment liberalization norms in theRIFORUM EPA, eg 'most favourite nations'
clause, on the other hand. For instance, in inéaion of 'most favourite nations' clause, inausof
sustainable development as an objective of thaytmesyuires to set the legal limits of this vague
investment protections standard. Legal limits ofs tmorm should be interpreted against the
background of all three pillars of sustainable dswment potentially extending the scope of
applicable law to be 'taken into account' from @&RIFORUM EPA to international environmental
law. Hence, commitment to aim at sustainable d@meént requires adjudicators to integrate
environmental law into market and investment libeation plans, by trying to harmonize legal
obligations of those two different fields of intational law in line withpacta sunt servandarinciple
requiring compliance with all obligations binding $tate and assurance of effectiveness in pursuing
and achieving their relevant objectivés.

(Contd.)
interpretation ‘can also be instrumental in justidyan evolutionary interpretation of the treaff'there is a need to be
actualize content of treaty’s provisions.

® On the limits of effective interpretation see:ltwuterpacht, 'Restrictive Interpretation and the@ple of Effectiveness in
the Interpretation of Treaties', (1949) 26 Britisbarbook of International Law, 73.
67 C.W.Jenks, ‘The Conflict of Law-Making Treaties’, RYIL vol. 30 (1953), 425-427.

8 M.Koskenniemi, Fragmentation of International LaRifficulties Arising from the Diversification anéxpansion of
International Law. Report of the Study Group of tieernational Law Commission (Helsinki, 2007), pada.

69 C.M. Hirsch, 'Interactions between Investment amah{khvestment Obligations in International Investinkaw’, in: The
Oxford Handbook of International Investment Lg®xford University Press, 2008), 157-178.

° N. Matz-Liick, 'Conflicts between TreatieThe Max Planck Encyclopedia of Public Internatioradw, (Oxford
University Press, 2008), online edition, availabtenww.mpepil.com, (accessed on 31March 2010). {ffarent kinds of
conflicts see R. Wolfrum, N. MatZonflicts in International Environmental La§pringer, 2003) 6-13.
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5. Legal Tools for Promotion of Sustainable Developmerin the Operative Part of the
CARIFORUM EPA

As a consequence of the previously analyzed re@mizaf potential loose conflicts of investment
liberalization and protection norms in the CARIFORUEPA on the one hand, and competing goals
of social well-being and environment protection egafarded under the concept of sustainable
development, on the other hand, the CARIFORUM EBAtains various legal tools and mechanism
arguably serving for conflict avoidance, and mirdation of negative externalities of the FDI, thus
fostering sustainable development. These mechantdsadt in turn below are: regulations on
corporate social responsibility, 'no lowering st@m$' clauses, explicit reservation for stateditrig
regulate for public purpose, 'general exceptioasises and ‘transfer of technology' clauses.

a) The regulation of investors' behaviour in the CAR(BRUM EPA (Corporate Social
Responsibility)

The Corporate Social Responsibility (CSR) is noew subject; it has been on the UN agenda since
1970s’* and is addressed in the OE€@and on other international fora. The notion of B8R
embraces matters related to the economic and sogiakt of investor activities on the host state] a
reflects the awareness that the liberalization pratection of foreign investment requires certain
corresponding responsibilities of foreign investors

The CARIFORUM EPA provides a novel approach regagdhe CSR comparing to other lIAs within
and outside the EU law, as it contains explicityisions on behaviour of investors imposing on it
sustainable development principles. Article 72 lnd CARIFORUM EPA deals with the CSR by
imposing duty on Parties through national legiskatind effected by national enforcement procedures
to ensure that: (1) investors are subject to asriuption provisions, (2) investors observe colmia
standards the Parties have committed to, (3) iovestio not avoid international environment
obligations binding the Parties, and (4) investessablish and maintain, where appropriate, local
community liaison processes.

The CARIFORUM EPA is an international agreement enaddtween subjects of international law,
thus it is not possible to impose direct respoligitin investors by means of this agreem@énthus,
investor responsibilities are imposed on them euly, through national laws, giving the Party
discretion to choose what norms are 'necessary'vandd best achieve the goal. In addition, if
national laws cover the CSR questions, both ndltimne foreign investors are equally subjected & th
CSR requirements of national legislation.

b) No lowering of standards clause

Like many non-EU IlIAs, the CARIFORUM EPA and othElJ EPAs contain 'no lowering of
domestic standards' clauses, which require no lageaf domestic environmental, health and social
standards in the encouragement process of thé*FDI.

Such clauses may take a non-binding 'best effpgtaach, as does the NAFTA Article 1114 (2),
which recognizes that it is 'inappropriate to emage investment by relaxing domestic health, safety

"L UN Draft Code of Conduct for TNC, UN Global Compa&94.

2 OECD Guidelines for Multinational Enterprises OECBADAFFE/IME (2000), 40 ILMA 236 (2001).

3 Interim Report of the Special Representative ef $iecretary-General on the Issue of Human RightsTaaisnational
Corporations and Other Business Enterprises (RuggiesreUN Doc E/CN.4/2006/97 (2006).

"4 See: UNCTAD Series. Environment. (2001), UNCTAD/ITER3.
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or environmental laws'. Article 73 CARIFORORUM ERAkes stricter approach (‘'shall ensure’)
comparing to other recent IIA8.This Article places responsibility on Parties taintain domestic
environmental, labour or occupational health an@tgdegislation and standards or laws aimed at
protecting and promoting cultural diversity whileceuraging the FDI. The 'no lowering of standards'
clause is a mechanism for taking into account thacy stakeholder interests, for instance, interes
of local communities. Its inclusion in the IIA fuans as a reminder for host states to bear in raihd
potentially affected interests by the FDI estalvslisht in the host state, and sends a signal togiorei
investors in shaping their legitimate expectatitmvgards the treatment they may get in the host stat

¢) Reservation of right to regulate

Like in many other llAs, Parties to the CARIFORUMPA have explicitly reserved their right to
regulate for general public interest in relatiorirteestment and trade in servicégnvironment and
social issue§’ For instance, the CARIFORUM EPA Article 184 (3jtss:[t]he right to adopt or
maintaining measures necessary to protect humamahror plant life or health, related to the
conservation of natural resources or protectiothefenvironment is recognized', acknowledging the
balance between trade, investment and other vadggesred under the principle of integration.

This right, in essence, indicates powers of statstablish its own regulations and standards atoag
lines of its own policies and priorities by adogtimew regulations or modifying existing ones. latfa

it is a basic function of any sovereign state undestomary international law. Nevertheless,
consequences of using this state’s right to regutave caused many controversies in international
trade and investment law: national regulatory messuor general purpose, e.g., to protect
environment, are often challenged as incompatilille tkade liberalization and investment protection
standards. Thus, numerous 'new generation' lIAficitkp reapprove the host state’s right to regalat
for public purpose in a response to the criticisosthoften addressed towards international investmen
law, namely, causing 'regulatory chilin host states due to too extensive interpretaifdnvestment
and trade liberalization and protection clau$es.

Nevertheless, right to regulate is not an absalgte. It is limited by such general principleslafv as
good faithand various international obligations states utadter such as the WTO Agreement and the
CARIFORUM EPA. For example, if the host state idlimg to heighten its domestic environmental
protection standards, those standards should Hedmmually to domestic and foreign investors in
accordance with the well-established principle @h4discrimination in international trade and
investment law, and may not unjustifiably prote¢s idomestic entrepreneurs. Accordingly,
CARIFORUM EPA Article 184 (3) on environment spéeif that the right to regulate is retained only
if such measures do not constitute arbitrary qusiifiable discrimination or a disguised restiicti

S K.J.Vandevelde, 'A Comparison of the 2004 and 198! Model BITs. Rebalancing Investor and Host Coultrgrests'
in: Yearbook on International Investment Law& Policy 2009 (Oxford University Press, 2009), 283-317. Similar
approach is taken in the NAFTA -Article 1114 on Eammental Measures, and the latest US Model BITD42@®rticle 12
and 13 with regard domestic environmental and lalews. In the US Model BIT there is only a constitdta procedure
provided for with reference to these provisions aadrbitration.

"8 Parties retain their 'right to regulate and toddtice new regulations to meet legitimate policieotives' see Article 60(4)
The CARIFORUM EPA.

7 Article 184 (1) and (3).

8 Article 192.

" Namely, a situation, where a host state refraiom fsafeguarding its public interests caused bssfefithe consequences,
e.g., litigation.

8 On regulatory powers in international investment kee, Methanex Corp. v. United States of AmeFsl Award of the
Tribunal on Jurisdiction and Merits, UNCITRAL (NAFJA(2005), Part IV - Chapter D - Page 4, para.7ailable at
http://www.state.gov/documents (accessed on 31 iM204.0).
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between Parties', thus the right to regulate isttaclaed from protectionist measures, latter being
illegitimate under the EPA.

Article 60 on investment and trade specifies thatright to 'regulate and to introduce new regoreti
is retained only to meet 'legitimate policy objees' consistent with the provisions on investment,
trade in services and e-commerce (such as nonirdisation).

To conclude, the CARIFORUM EPA reaffirms the geheeaognition of State’s right to regulate in a
reasonable manner whenever public interests comeestion, if regulatory measures &a@na fide
within policy powers of the state, for public irests and are pursued in a non-discriminatory
manner:

d) General Exception Clause

Another legal tool for safeguarding public inteseghd balancing various and often competing interes
involved in the trade and investment liberalizatigmocess is to include general exception clauses
(GEC) in the agreements, which allow a State ineptonal circumstances to 'step away' from

investment liberalization and protection norms drepressing public interests so reqdfre.

General exception clauses, while common in tradatigs as 'standard safeguard clause for public
policy purposes? are rare in llAs. Thus far, there are few exampldmre IlAs contain similar
clause, for instance, Canada Model BIT 2004, whicmtains GATT Article XX-like general
exceptions provision in its Article 0.

Article 224 CARIFORUM EPA in Part 4 on General Egtiens lays down 'standard safeguard clause
for public policy purpose&® similar to GATT Article XX, which exempts nationaleasures under a
number of headings, providing that they do not ttrte arbitrary or unjustified discrimination or a
disguised restriction on international trade andestment between Parties. Article 224 includes
exceptions allowing Parties to preserve their otandards and responsibilities, among others, i it
necessary to protect human, animal or plant lifeealth, or artistic, historic or archaeologicaluea
relate to the conservation of exhaustible natwgaburces. As the wording is similar to GATT Article
XX on general exceptions, its interpretation woalso follow the one provided by the WTO dispute
settlement bodies. Correspondingly, then conditowrthe national legislation to be 'necessary' woul
mean the less restrictive alternative. Probablgessity requirement is the most sensitive aspect of
general exception clause, as it ‘illustrates thesitms that may exist between, on the one hand,
international trade and, on the other hand, pubéalth and environmental concerfisHowever,
whether it is a 'margin of appreciation' and doetriof proportionality in human rights fora or
necessity test in the field of investment and traddional discretion is always subject to number o
tests in order to check and balance various intesgstake and obligations undertaken.

81 0On regulatory powers in international investment kee, for example: Methanex Corp. v. United Statesnerica, Final
Award of the Tribunal on Jurisdiction and MeritsNOITRAL (NAFTA), (2005), Part IV - Chapter D - Page gara.7.,
available at http://www.state.gov/documents (acegsm 31 March 2010).

82 See: C.H.Brower Il, ‘Obstacles and Pathways to Cematibns of the Public Interest in Investment TyeRisputes’, in
Yearbook on International Investment Law& Policy 22D09(Oxford University Press, 2009), 347-379.

8 E-U Petersmann, International and European Traxke Environmental Law after the Uruguay Round, (Kloviaw
International, 1995), 1.

84 On the brief analysis of Canadian Model BIT, see éwilombe,Canada’s New Model Foreign Investment Protection
AgreementAugust 2004, available at: http://ita.law.uvic.a@dments/CanadianFIPA.pdf (accessed on 31 March)2010

8 E.U Petersmann, International and European Tramk Environmental Law after the Uruguay Round, (Klovaw
International, 1995), 1.

8 Brazil-Measures Affecting Imports of Retreated Tyr88-2007-4, Report of the Appellate Body, WT/DS332/RB/
para. 210.
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e) Transfer of technology

Last, but not least, the transfer of technologyhighly important in the context of sustainable
development, because it gives opportunities for enmidation of local communities through
enhancement of productivity, jobs creation and s&€de know-how and host state is interested to
attract tgs FDI in order to bring capital, work opjnities and new technologies to develop their
societies.

The CARIFORUM EPA contains incentives or 'best gffdauses to promote transfer of technology,

these norms do not create legally binding obligetioThis approach is in line with both: the Rio

Declaration (1992) Principle 9 and the Johannesligglaration (2002) paragraph 18, requiring

cooperation among states to 'use modern techndtngying about development and make sure that
there is technology transfer'.

Compulsory requirement to transfer technology iasidered illegal under IIAs as a performance
requirement, and contrary to the standards ofledtlal property protection.

Article 112 on access to technology, Article 132immovation and intellectual property, and Article
142 on transfer of technology request Partiesrtdeavour to facilitate' the transfer of technolagy
commercial basis or to 'contribute to promotiontexhnological innovation and to the transfer and
dissemination of technology and know-how'. The CABRUM EPA is not the only IIA containing
transfer of technology incentives. Transfer of tealbgy clause is also in the NAFTA (Art. 1106 (1)
(), and recent BITs, for instance, US-Uruguay BT

The transfer of technology is important in the estof sustainable development, because through
transfer of technology local communities can geteas to environmentally friendly techniques,
enhance productivity, and create new jobs. As tiNEBIare the most important source of technology
transfer across borders, voluntary codes of condutress this issue (OECD Guidelines for
Multinational Enterprises, Global Compact. Prineip).

f) Enforcement

The focus of the CARIFORUM EPA lies on cooperat{énticles 8 and 196) and dispute avoidance
(Article 202). However, in case of a dispute, nolved by consultations or mediation, the EPA
provides state-to-state arbitration as a disputdesgent mechanism t@ny dispute concerning
interpretation (Articles 202 and 20%).Environment and labour provisions require specific
consultation and monitoring process set under Rrtl@9(3), (4) and (5) and Article 195(3), (4) and
(5), before the dispute may be submitted for aabdn.

As regards the concept of sustainable developnpeatjsions on the CSR, 'reserving the right to
regulate' and 'general exception' standards ale dubject to dispute settlement, for instancehé
disagreement appears between Parties, whethenalgpiolicy goals fit in the exceptions mentioned in
the CARIFORUM EPA and, whether they satisfy otleguirements such as 'necessity'.

CARIFORUM EPA is silent on sanctions, leaving thgsestion up to arbitrators and public
international law on state responsibility.

87 0On the overview of the subject see UNCTAD Sefleansfer of Technolog2001).
8 Us-Uruguay BIT, 25 October 2004, Art. 8(3)(c).

8 Wwith the exception of disputes concerning develepinfinance cooperation as provided for by the GotoAgreement -
these disputes are subject to political disputdeseent mechanism provided for in Article 98 Cotorfgreement (Council
of Ministers or arbitration).
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6. Conclusions

This paper aimed at analyzing the legal tools (duedr legal consequences) proposed by the EU for
reducing possible negative effects of the foreigaad investment, and therefore fostering sustdeab
development within the EU foreign direct investmemigulation as reflected in the recent
CARIFORUM economic partnership agreement.

Philippe Sands has remarkably mentioned that 'gkoade rules necessitate discourse and debate on
cultural and social values', because 'free tradetisocially or culturally neutral,the same applies to
the FDI rules. The latest IIAs have become awar¢hisf by leaving more and more room for the
preservation of State interests and by doing sey thave started to strike a new balance between
interests of investors and Statés.

Nevertheless, principal goals, and the mechanisars blancing three pillars of sustainable

development used in EU EPAs have a limited infleenn traditional international investment law.

The strong sustainable development—oriented setghind the EU internal and external actions in the
field of foreign investment distinguish significgnthe EU investment regime from traditional (non —

EU) international investment protection law witls itnost apparent emphasis and objective of
investment protection.

Traditional investment protection law, which mairggnsists of 'old school' bilateral investment
promotion and protection agreements (BITs) is \&ender with respect to their object and purpose.
Traditional ll1As contain explicit references to ®isable development in 'new generation' agreements
only. However, 'new generation' IIA contain othegdl mechanisms giving more flexibility to host
state in balancing between its public policies abtigations of the treaty, thus contributing to the
principle of integration as the core aspect ofansable development. 'Reservation of right to ratgil
and 'general exception' clause serves this purppseserving national regulatory space for
environmental protection and other public purpesaiés. Inclusion of 'no lowering standards' clause
serves the aim to achieve sustainable developmihinvihe interests of all society, and not only
particular interest — groups.

The CARIFORUM EPA mirrors the understanding of cdéewprelationship between economic
liberalization, environment protection and socidvancement, going further than most non-EU IIAs.
The CARIFORUM EPA is ahead other llIAs in two maispects — through the inclusion of the
requirement to regulate domestically CSR issues, tnough the reference to the objective of
sustainable development in its investment relatedpters. The latter has a significant legal
consequence with regard to the interpretation ef @ARIFORUM EPA and its application in

accordance with other international norms, thuemally influencing the outcome of the dispute
settlement procedure. Drafters of future llIAs colddrn from these aspects of the CARIFORUM
EPA, as they provide more space for balancing loinétrests involved in the economic relations,
focusing not only on economic actors.

% p_sands, Lawless World. America and the MakingBireéiking of Global Rules, (Penguin Books, 2005),.104

%1 See: C.H.Brower, Il, Obstacles and Pathways to Ceraidns of the Public Interest in Investment Tydaisputes, in:
Yearbook on International Investment Law& Policy 2@D09 (Oxford University Press, 2009), 347-379.
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External Dimension of Sustainable Development ands Impact on EU-MERCOSUR Relations
Fabiano de Andrade Correa
Abstract

Regional integration is deemed as a means for ptimgaustainable development. Regional blocs
became a consolidated phenomenon in the past decadel their agenda has been gradually
expanded to include not only trade liberalizatiomwt balso other issues that affect regional
development; moreover, they have been increasiegjigblishing an external agenda, developing a
role as international actors and promoting new waygovernance towards the promotion of global
challenges. Sustainable development has becomdrestnream goal of the international community
and, in this regard, has been encompassed by tbadagof regional blocs such as the European
Union, which placed it as a core guiding princigeits internal policies and external relations.igh
paper aims at providing a legal perspective of lmugtainable development is promoted by regional
integration blocs, focusing on the external actafrthe European Union and, more specifically on its
relations with the Common Market of the South - ICBSUR.

1. Introduction

The ongoing transformations of the internationaérnscio have been affecting the dynamics of
international relations, changing traditional disitions of power and broadening the spectrum of
actors beyond the state, as well as of interndtiamg widening its scope and bringing in new ways
regulation responding to these new paradigms. Rhena such as globalization and interdependence
have undermined the sovereignty and independenoatanal states and favored the emergence of
new actors that influence the international scerfaim addition, the recognition of global challenges
such as the exhaustion of natural resources amétgichange, poverty eradication, development and
security, which have a trans-boundary nature, ddibe increased joint action by the international
community and to the establishment of new formgafernance. Several of these challenges concern
what is nowadays considered as “global public ghodise to their interest to all peoples, such as
peace, a clean environment and a fair internatitsade systerﬁ;others are considered as common
goals of the international community such as thenpation of a sustainable development process,
which involve several interconnected issties.

This framework has favored the establishment of fams of ‘global governancgduring the last
century, notably in the period after the World War which witnessed the creation of several
multilateral organizations whose scope was to ptenbetter responses to these global challenges,
such as the United Nations, the “Bretton Woodsitinstns” and the World Trade Organization. In

1'C. Arenal, ‘La nueva sociedad mundial y las nuereslidades’,Cursos de Derecho Internacional y Relaciones
InternacionalegBilbao, Servicio Ed. de la Universidad del Pais&ta 2002).

2 Kaul, et al. Global public goods: international cooperation tmet21st centur¢Oxford University Press 1999).

3 One example is the establishment of sustainalelolement as the first priority of the United Naisofor 2011, in a speech
delivered by Secretary-General Ban Ki Moon, Felyr@®11, http://www.un.org/apps/sg/sgstats.asp?ri@45

4 Understood as a system of rules and norms addptedifferent actors influencing the global ordeeesJ. Rosenau,
Governance without government: order and change inldvpolitics (Cambridge University Press 1992) for an earlier
reference; also D Held, A McGrew (ed$5pverning Globalization: Power, Authority and Gloliabvernance@ambridge:
Polity Press, 2002); AM Slaughteéx,New World Order(Princeton University Press 2004).
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parallel to these attempts of providing multilategavernance, regional integration agreements have
also proliferated and became a consolidated phemomeorldwide>

Regional blocs started fundamentally with the cogadf free trade areas, but the scope of regismali
has evolved over time and encompassed also otliey pbjectives such as environmental protection
and social cohesion. Moreover, several regionatbltave developed a stronger external dimension
and started to play a role as global actors, p@ifay an innovative form of governance recognized as
“interregionalism”. In this regard, the agenda egional blocs has also included issues such as the
promotion of sustainable development, as it is ¢tlse of the European Union. The EU has
incorporated sustainable development as a guidiingiple in its legal system and as an objective fo
its internal and external policies. In additione thloc supports the idea that regional integraisoa
means of promoting this goal worldwide, which cangerceived in its relations with other actors,
such as the “Common Market of the South - MERCOSUR”

This paper aims to provide a legal perspective lom links between regional integration and
sustainable development, and an analysis of thenetd which regional integration projects can be a
tool for the promotion of this objective/principl€he work is divided in three main parts. Thirst
part provides a conceptual framework of sustainablesldgment, examining how this issue evolved
in international law. Theecond partakes a regional perspective on this issue, ptiegsea historical
analysis of how sustainable development was incatpd into EU law and how it guides also the
external relations of the bloc, focusing on theadepment cooperation policy. Finally, tht@rd part
presents a case study on the relations of the BEUMBRCOSUR, and the prospective association
agreement between the two regions.

2. Sustainable Development in International Law

2.1 Development and International Law

International law has long been concerned with régulation of international economic relations,
including issues broadly defined as relating toedlgwment and actors involved in the development
process, and literature nowadays recognizes a manch of law - international development law
(IDL), which deals with rights and duties of actomsvolved in the development procéss.
Notwithstanding, there is no general consensustaboancept of development - depending to a large
extent on the relationship between economic growtid social (including human rights),
environmental, political, and cultural aspects. BbhBradlow identifies, in this regard, a traditain
and a modern concept of development, and consdygueritraditional type of IDL”, focused on
economic growth and dealing with international ewuit law issues, and a “modern type of IDL”,
based on a more holistic vision of human develogmealuding economic, environmental and social
areas of international lalvAs will be argued below, these notions are nowadagund by the
emergence of the principle of sustainable developme

® A Winters, Regional integration and developmefworld Bank; Oxford University Press 2003), notésittregional
integration has been one of the major developniaritgernational relations, especially during thetldecade, with virtually
every country in the world nowadays being parttdeast one regional or multilateral integratiohesme; in addition, there
is a trend towards deeper levels of integrationthedegulation of issues other than trade, suceasrity, development and
environmental issues.

8 Which shall not be confused with the “law and depment movement”, initiated in the United Stateshie 1960’s whose
guiding assumption was that law is central to tleeetbpment process — mainly the rule of law, andclwhaimed at
improving development and generating social andipal change through legal reform, at the natideaél.

D Bradlow, 'Differing Conceptions of Development ahe Content of International Development Law',0&201 South
African Journal on Human Righfl.
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2.2 International Economic Law and Development

Development has been traditionally associated witbnomic growth and, for a long time, was
considered separately from other problems of sgcietvas understood to be primarily an economic
process that consisted of projects and specifio@o@ policies, having the state as the key subject
and as responsible for decision-making and impleéatem. Based on the traditional views of
development, IDL initially focused on internationetonomic issues as a branch of International
Economic Law (IEL), dealing with legal aspects wofernational trade, finance and investment that
relate to the challenges faced by developing casitr

After the World War 11, there has been a moveméniray at generating new legal rules related to the
core international economic issues of interestaetbping countries. These efforts were reflected i
several initiatives taken at the international letlee establishment of specialized agencies réiggla
international economic issues, such as the “Braffoods institutions”, the General System of Tariffs
and Trade (GATT) and later on the World Trade Orzmtion; a specialized body at the United
Nations to deal with development issues relatetrade, the UNCTAD:, the efforts to establish a
“New international Economic Ordet®; and the proclamation of a right to economic self-
determination — focused on the StHte.

In the trade area, example of development-orientedsures were the institutionalization of “special
and differential treatment” provisions agreed ia BATT, with the establishment of the Generalized
System of Preferences (GSP), and the impact offthde Related Aspects of Intellectual Property
Rights (TRIPS Agreements) on developing countreffrts to make trade in commodities more
predictable, and to develop legal arguments thap@t changes designed to make the international
trading system more equitable; and later, the ntandhthe “Doha Development Round” (DDR)
explicitly stating the mutually supporting relatgtrp between an open trading system and
developmenl.2 In the investment area, such issues as natiotializand compensation, the treatment
and responsibilities of investors, and the resotutf disputes between investors and host states.
Finally, in the international financial area, issws access to capital, debt renegotiation, theabpes

of the “Bretton Woods Institutions” and foreign afdn this traditional type of IDL, issues outsideth
economic sphere such as social, environmentaljraliland political aspects of development have a
limited role and are seen as externalitfes.

8 AH Qureshi, AR Zieglerinternational economic law(London: Sweet & Maxwell, 2007).

°® The United Nations Conference on Trade and DevetopnfUNCTAD) was established in 1964 as a 'permianen
intergovernmental body to deal with trade, investt@nd development issues, especially regardingldping countries and
assist them in their efforts to integrate into therld economy on an equitable basis' (official wibiformation, see:
www.unctad.org).

10 peclaration on the Establishment of a New Intéoma Economic Order, UNGA Res. 3201, which states States ‘shall
correct inequalities and redress existing injusticend ‘make it possible to eliminate the wideniggp between the
developed and developing countries’.

1 Charter of Economic Rights and Duties of States, GA Res 3281, UN Doc. A/9631 (1975), which calls toe
establishment of a new international economic omesigned to remove major hurdles to economic deweént in
developing countries.

12 Doha Declaration, clause 6.
13D. Bradlow,op cit

4 This can be perceived, for instance, in the detegarding the discussion of environmental or humigints issues at the
WTO, despite the inclusion of “sustainable develepth in the preamble of the Marrakesh Agreemenateisthing the
organization and the mandate of the DDR.
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2.3. A Shift Towards “Human Development”

More recent economic theories, led by prominenbkeh such as Amartya Sen, have expanded the
concept of development and advocated a holisticoagyy, integrating social, cultural, political and
environmental issues into the development ageBda’s work, recognized by the Nobel Prize in
Economics, had a great impact on the conceptuialiizatf development, focusing on the individual
freedom as the primary end and as the principainsed developmerif. A “modern” approach to
IDL reflects these ideas, aiming to promote norm @olicies that are economically, environmentally
and socially concerned with the rights and respwitg?s of the developing and industrialized ssate
towards each other and to other actors in theriatemal scenarit’

The foundations of this approach were laid dowrthia UN Charter, the Universal Declaration of
Human Rights (according to which human rights casepboth civil and political rights (Articles 1 to
21) and economic, social, and cultural rights ¢l 22 to 28), and the later signature of the
international covenants regarding fundamental cpalitical, economic, social and cultural rights.
Later on, it was expressly affirmed through the |Biation on the “Right to Development” (DRD) in
1986 by the General Assembly of the UNjescribing development as a ‘comprehensive ecanomi
social, cultural and political process, which aimghe constant improvement of the well-being &f th
entire population and of all individuals on theibax their active, free and meaningful participatin
development and in the fair distribution of berefiesulting therefrom'. The'Zarticle of the DRD
reaffirms this broader status by stating that rtgbt to development is an inalienable human right
virtue of which every human person and all peoples entitled to participate in, contribute to, and
enjoy economic, social, cultural and political deypenent, in which all human rights and fundamental
freedoms can be fully realized'. By affirming deamhent as a process but also as a human right with
many interconnected aspects, the DRD transposedaimational law the concerns generated by the
modern vision of development, such as the onesddig Sen’s work’

Notwithstanding the fact that the DRD is a soft ldecument, thus not legally binding, it marked a
commitment of the international community towardgl@bal recognition of this new approaCiThe
right to development was unanimously proclaimedaasiuman right in the 1993 UN World

15 AK. Sen, Development as freedof1999, Oxford: Oxford University Press). The autmecognizes development as
‘freedom’, and highlights five different types ahstrumental freedoms” that have an important eslbance the capabilities
of a person: political freedom, economic facilifiescial opportunities, transparency guaranteessandrity. He also states
that there is empirical evidence that these freesdara mutually reinforcing.

18 D Bradlow,op cit.

7 The International Covenant on Civil and Politicagits, ICCPR and the International Covenant on EconydBacial, and
Cultural Rights, ICESCR.

18 Declaration of the “Right to Development”, UNGA Rasginn 41/128, December 4th 1986. The DRD was nopset by
unanimity, but by vast majority, the United Stabesng the only country to vote against its approwath abstention from
six European countries.

19n fact, it is argued that there is a paralleM®zin modern IDL and Sen’s vision of developmerg; BeChimni, ‘The Sen
Conception of Development and Contemporary Internatidlaw Discourse: Some Parallels’, (2008)The Law and
Development Review, Article 2.

20 A, Sengupta, ‘On the Theory and Practice of thehRig Development’, (2002 uman Rights Quarterl4, The Johns
Hopkins University Press, 837-889. The author higdité that four main ideas can be extracted froelDRD: (i) the right to

development is a human right, and human rightemecal are reaffirmed as a means and as a contlitithe realization of
such right, considering that “all human rights dmddamental freedoms are indivisible and interdepeti’; (ii) the human

right to development is a right to a process ofeffggment in which all human rights and fundamefre@doms can be fully
realized; (iii) the meaning of exercising thesehtggconsistently with freedom implies participatiohall the individuals

concerned in the decision making and the implentemaf the process, which should be transparedtamtountable, and
that individuals must have equal opportunity ofemscto the resources for development and receivdigdribution of the

benefits of development; (iv) finally, it createssgstem of rights/goals and obligations, distriduten duty-holders:
individuals in the community, states at the natiaral international level; states have the resimilitgi to help realize the
process of development through appropriate devedopipolicies; other states and international agenlcave the obligation
to cooperate with the national states to facilithterealization of the process of development.
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Conference on Human Rights and its Vienna Dectamaif Human Right§! which reaffirmed it as ‘a
universal and inalienable right and an integralt pefr fundamental human rights'. Despite this
recognition, several critical aspects are raisgdnding a “rights approach to development”, duth&o
lack of a binding instrument making it an enfordeabuman right and thus lack of justiciabilffy.
Nevertheless, from a normative point of view, théluence exerted by the DRD in proclaiming
development as a human right seems to imply a comeni to place the individual — and all human
rights that secure his freedom - in the centeresfetbpment law and policy making, and the State as
the main responsible for implementation, be itoradily towards its own citizens, or internationally
through the support for the development of othatestand their citizers.

2.4. A Move Towards “Sustainability”

In parallel to the “humanization” of the developréebate, environmental concerns and the need to
ensure that the development process is carrieth@utvay that does not lead to the exhaustion @f th
Earth’s natural resources has gradually becomehananainstream concern in the international
scenario, and ultimately led to the creation of tomcept of sustainable development, nowadays
widely spread. In fact, many of the central idefsustainable development were initially related to
environmental aspects as opposed to economic $itgerdeing afterwards expanded to include also
social aspects.

In the context of the post-WWiII period, conservatad natural resources gained strength as a concern
of the international community, but environmengsues became the focus of attention on large scale
for the first time in the 1972 United Nations Cawfece on the Human Environment (UNCHET he
main outcome was a statement of principles, theoci8tolm Declaration on the Human
Environment® which expressed the idea that 'the protection mmgrovement of the human
environment is a major issue which affects the dwelhg of peoples and economic development
throughout the world”. Among these, some of thasecjples became more known and relevant over
time: principle 14 recognizes the 'need to recenttie conflicts between the needs of development
and the need to protect and improve the environmamd principle 21 declares that 'states have, in
accordance with the Charter of the United Nationd #he principles of international law, the
sovereign right to exploit their own resources parg to their own environmental policies, and the
responsibility to ensure that activities within ith@risdiction or control do not cause damagelte t
environment of other States or of areas beyondlithés of national jurisdiction’, which became
consolidated as a duty not to damage the envirofjraeen if in a trans-boundary context. In addition
to the recognition of the human impact on the emrinent, the conference also had two main

2! Vienna Declaration and Program of Action, UNGA Reation 157/23, Article 10.

22 See, in this regard, S Marks and B Andreassen)(ddsvelopment as a Human Right — Legal, Political &wbnomic
Dimensions (Intersentia 2010); particularly the chapter byarké, in which he highlights the fact that, despite
disagreement regarding the legal recognition ofRA®, the normative input that it gave to the elalion of norms and
policies at the international level should be ocouo— page 98. For a more critical approach, J &ytigo rights promote
Development?’, in (2009) Global Social Policyd, pp. 79-98

2 n this regard, Nico Schrijver sees the right evelopment as 'the sum of all other human rightd' thus able to build
bridges and work for the integration of the diffdreategories of human rights, such as to conrightsr of individuals,
peoples and developing countries, while still adkirog responsibility for the achievement to natiestates, which in turn can
request assistance from the international commuityating thus a system. N. Schrijver and the ldaguademy of
International Law;The evolution of sustainable development in intéomal law : inception, meaning and stat(idartinus
Nijhoff 2008).

24 D, Bodansky,The art and craft of international environmentalMgHarvard University Press 2010), notes that even
though it was not the first major conference forgsin the environment, but the first to receivehtigyvel political attention
and popular interest; it was the first major UNntigeconvention; in addition, brought developing ddes into the debate,
which had been conducted by developed states so far

%5 Declaration of the United Nations Conference on HomEnvironment, UNGA A/CONF.151/2@Gwvailable at
http://www.un.org/documents/ga/confl51/aconf151a6fkx1.htm.
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outcomes: it led to the creation of the UN Enviremtal Program (UNEP) in 1972,aiming at
coordinating environmental policies worldwide, and, 1983, to the creation of the World
Commission on the Environment and Development (WGERith a mandate of proposing ways of
action.

In 1987 the WCED published the report “Our CommautuFe”?® providing the most known
definition of sustainable development 'as develagnibat meets the needs of the present without
compromising the ability of future generations teantheir own needs; it contains two key concepts:
the concept of needs, in particular the essengiatls of the world’s poor, to which overriding pitipr
should be given; and the idea of limitations imgbbg the state of technology and social organinatio
on the environment’s ability to meet present arntdriuneeds'; and 'as a process of change in which
the exploitation of resources, the direction of estients, the orientation of technological
development, and institutional change are all imeany and enhance both current and future potential
to meet human needs and aspirations'. MoreovaherAnnex 1 of the report, there were a set of
proposed general principles, rights and respoiitsasi| in which the WCED stated that all human
beings have a right to 'an environment adequatéhéir health and well being', and that states lzave
duty to 'ensure that conservation is treated amteqral part of the planning and implementation of
development activities and provide assistance beroStates, especially to countries of the global
South, in support of environmental protection amstanable development'.

This influential report led the UN to recognizettBastainable development 'should become a central
guiding principle of the organization itself, of\@nments and enterpris€sand to convene a second
global conference in 1992 to focus on this prirgipthe UN Conference on Environment and
Development in Rio de Janeiro, Brazil (UNCED). THeCED had three main outcomes: the first one
was the “Rio Declaration®) another non-binding instrument that nevertheldssenl sustainable
development as a recognized principle within thermational community. Building on the Stockholm
declaration, it proclaimed that “human beings &= denter of concern for sustainable development’,
and that in order to achieve it, environmental @ction should be an integral part of the develogmen
process”; moreover, it proclaimed a series of fyiles that should guide this objective and 'a nad a
equitable global partnership (...) towards internaioagreements which respect the interests of all
and protect the integrity of the global environnaérnd developmental systethThe Declaration
was complemented by “Agenda 2"a ‘comprehensive plan of actitmbe taken globally, regionally

28 UNGA Resolution 2997 (XXVII) 1972.

27 UNGA Resolution 38/161, 1983. The mandate of thEBl was stated as: '(a) To propose long-term enwigsral
strategies for achieving sustainable developmetitigg/ear 2000 and beyond; (b) To recommend wayghioh concern for
the environment may be translated into greater pmration (...) and lead to the achievement of commied mutually
supportive objectives which take account of thermlationships between people, resources, envieahand development;
(c) To consider ways and means by which the intema community can deal more effectively with @ommental
concerns; (d) To help to define shared perceptidteng-term environmental issues and of the appatp efforts needed to
deal successfully with the problems of protecting @anhancing the environment, a long-term agendadton during the
coming decades, and aspirational goals for thedaayimmunity;'

2 Report of the WCED to the UNGA, recognized by UNGAs®ation 42/187, available at http://www.un-
documents.net/wced-ocf.htm.

2 UNGA Resolution A/RES/42/187

% Rio Declaration on the Environment and DevelopméfY, Report AICONF.151/26. Afterwards, the GA issued a
resolution endorsing the declaration and the Agehtlaurging the international community to take firevisions into
account and calling for a follow up of the agreetagblNGA Resolution A/RES/47/190.

31 The 1992 Rio Declaration main principles can be manred, i.e., in terms of substantive measurescipie 4,
determining that environmental protection shouldahantegral part of development process; Princldiedetermining the
enactment of effective environmental legislationd a3, asking for the development of law relatiogenvironmental
liability; in terms of procedural measures, Priteift0, requiring means of enabling public partitipain decision making
and access to justice; and 17, determining thefisavironmental impact assessment procedures.

32 Agenda 21, UNGA Document A/CONF/151.26.
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and locally*®* The two other main outcomes of the conference weeeinternational agreements —
legally binding instruments — which expressly memtisustainable development as rationale and
objective: the Convention on Biological Diversitf[¥B) and the United Nations Framework
Convention on Climate Change (UNFCCC). Moreovee theation of the “UN Commission on
Sustainable Development (CSB)ivas determined in order to ensure effective follgwof UNCED,

to monitor and report on implementation of the agments at the local, national, regional and
international levels.

Beyond the mainstreaming of the concept of sudtendevelopment, the importance of the Rio

Declaration was the change of focus, until thegdieon the human impact on the environment, to the
recognition of environmental protection and the aabement of development as equally important
objectives. Nevertheless, critics pointed to the fhat social development and poverty were mainly
seen as a part (or a goal) of economic developraedthuman rights, including social, economic, and
cultural rights were not clearly a part of the piaog; moreover, the model adopted with the Agenda
21 left to States the task of elaborating a natistrategy of sustainable development, leading to
divergent and incoherent implementation of the expents”

2.5. An Integrated Approach to Development

Despite the mentioned critical aspects, after the Drclaration sustainable development became a
mainstream concept, and the scope of the subsetuemntational debates reflected the influence of

this holistic vision of development. On the othand, from the end of the 1990’s an emphasis on the
social sphere of the process and the issue of gogedication emerged more strongly, together with

concerns about the implementation and coordinatépects of agreements.

In the year 2000, the UN hosted thé"SBession of the General Assembly, called the “Mitiem
Summit”, whose final document, the Millennium Deealéor?® included a commitment 'to making the
right to development a reality for everyone andréeing the entire human race from waniut also
went beyond it, establishing a framework for an iimies global strategy to address development
needs. The declaration can be divided in two mairtsp section | established a set of fundamental
values and principles that should guide 'intermatigelations in the twentieth-first century’, inding

the principles of the UN Charter and also the valoiefreedom, equality, solidarity, tolerance, exp
for nature and shared responsibility among theonatiof the world towards economic and social
development, peace and security; subsequent sedtiom VIl seek to 'translate these shared values
into actions' by identifying key objectives: peasecurity and disarmament (section 1l); development
and poverty eradication (section Ill); protectiofi the “common environment” (section [V);
promoting human rights, democracy and good govemasection V); protection of the most
vulnerable peoples in the world (section VI); megtthe special needs of Africa (section VII) and
strengthening the UN system (section VIII).

Subsequent work was carried out until 2001, whenScretary General presented a répetating

that the international community had just emerfyedn’ an era of commitment and must now enter an
era of implementation, in which it mobilizes thellwdnd resources needed to fulfill the promises
made’, and a 'road map to set out in detail howettmammitments could be fulfilled'. Thus, after

33 Section IV, Chapter 39.
34 Section IV, Chapter 38, article 38.11.

% M.C. Codornier-SeggeSustainable development law: principles, practices prospect§Oxford University Press 2004),
p. 29.

3 UNGA Resolution AIRES/55/2, http://www.un.org/milldamgoals.
37 Article 11.
% UN GA Resolution A/RES/56/326, paragraphs 1 to 11.
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consultations ‘among members of the United NatiBesretariat and representatives of IMF, OECD
and the World Bank in order to harmonize reportimgthe development goals in the Millennium
Declaration and the international development gotile group 'discussed the respective targets and
selected relevant indicators with a view to devilgpa comprehensive set of indicators for the
millennium development goals', having as a mairerefce the section Il of the Millennium
Declaration, 'development and poverty eradicatibrwas decided to quantify and establish the plan
of action though a framework of eight main goalsbdivided in 18 targets with indicators of
assessment, which became known as the “Millennisweldpment Goals (MDGs)": (i) eradicate
extreme poverty and hunger; (ii) achieve univemahary education; (iii) promote gender equality
and empower women; (iv) reduce child mortality; (viprove maternal health; (vi) combat
HIV/AIDS, malaria and other diseases; (vii) ensenwironmental sustainability and (viii) develop a
global partnership for developméeiitSince then, the majority of the efforts taken g international
community to address development issues have basedbon this framework. The most concrete
commitments in this regard were related to the ease in development aid expenditure and
coordination, financial and technical cooperatitrade liberalization and debt relief, and several
confer‘gnces and plans of action have been cardtthereto, but still not reaching up to the pradis
levels:

Following the MDGs process, the implementation ajeAda 21 and the principles of the Rio
Declaration were strongly reaffirmed at anotheronajternational conference, the World Summit on
Sustainable Development (WSSD) held in Johannesi#wmgth Africa, in 2002. This conference
resulted in another non-binding declaratfomhich, above all, took stock and reinforced thegples
established previously, but firmly highlighted thia¢ sustainability of the development process lshou
be based onthe interdependent and mutually reinforcing pillavé sustainable development —
economic development, social development and emaiatal protectiohto be reinforced at local,
national, regional, and global levels.

2.6. Sustainable Development and International Law

Sustainable development emerges from these insirishas a concept that encompasses two main
normative assumptions: a horizontal/policy dimensithat reoriented the relationship between
development and the environment, prescribing tiaidevelopment process should be carried out in a
way that allows for economic development while assuring environmental protection and social
justice; moreover, placing the individual as theimsubject of the development process — through
human rights, while also bearing a responsibilityiti shared with states; in addition, the inter-
generational/temporal dimension, represented bystiirstainability” component, translated in the need
to ensure the rights of future generations to riest needs just as the current one.

Despite its normative appeal and its widespreasgmtion, there is no binding definition of

sustainable development, as most of the documefesing to its meaning at the international level
are “soft law”, leading to a debate regarding tl&s as a principle of international law and te th
precise content of its implications. While the nm#joof the doctrine still rejects the recognitiof

39 Annex to the Resolution 56/326, pages 55 to 58.

40 Among these, the most important ones are: Thernatimnal Conference on Financing for Developmewld Hrom
18-22 March 2002 in Monterrey, Mexico, by the UNaddress financing for development, as a way todempnt the
MDGs: even though there was even no expectatica refal binding commitment, some important outconoeg was the
recognition of the goal to increase ODA level t@ Per cent of GDP; in addition, a general sensageweloping countries
delegations of the importance of good governaneetjpes in addition to receiving development aigs Paris Declaration
on Aid Effectiveness 2005 and its follow up meesintpe last of them in 2008. Despite these commitspeODA levels are
still aroundabout 0.32% of the combined gross national inca@iél) of DAC member countries (OECD, 2001).

41 Report of the World Summit on Sustainable Develagindohannesburg, South Africa, 26 August-4 Sepeer2b02
UN A/CONF.199/20).
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sustainable development as a formal principle wfrirational law (even customa#y)several authors
defend it as a norm which became part of internatiaw operating in different ways, even if wittiou
binding character. Nico Schrijver points out th#ernational law functions as a system of values an
norms but also as a regulatory framework for thadoot of States, international organizations,
transnational corporations and citizens, and is tbgard considers that sustainability is emerging
core value of the international community, and fiors not only in a declaratory and programmatic
way, but also providing the instruments of law thah be used to produce more action-oriented
programs and rulesir the field of sustainable development, internaiolaw often functions, at a
high political level, as an instrument to recordregd basic principles and prudent courses of action
in a legal document, more than to codify what isupdng in accordance with a generally accepted
‘opinio juris’ in the practice of States and intetional organizations™?

Further, Marie Claire Codornier-Segger argues thatn if it is not possible to consider sustainable
development as a binding principle or even as aomay norm of international law - by lack of
normative certainty and absence of justiciabledseds of review suggesting that States are bound by
a legal obligation to develop sustainably - neitihés accurate to describe it only as a vaguecpoli
goal void of normative value. She suggests thatasable development in international law can be
understood in a twofold manner: firstly, as a grayvbody of law, an emerging area of international
law on its own right, given the substantive amaafiiegal instruments that are based on its norraativ
assumptions or created to implement them (or bath}his way, it is a set of substantive and
procedural norms at the intersection of internaia@tonomic, social and environmental law, which
help to reconcile these separate fields. Secoitdigan be seen as a different type of norm onwe o
right, a “meta-principle” acting upon other exigtiprinciples and rules, exercising a type of inteas
normativity requiring the reconciliation and balanaf the conflicting interests of economic growth,
environmental protection and social justice, foegant and future generations: “The substantive
aspect of this interstitial norm is the requiremtrsdt all three sets of priorities be reflectedthe
substantive outcomes of a given dispute or confliéwed in this way, sustainable development
helps to curb the worst social and environmentalesges of nations in economic development
activities; it coordinates the internalization afherwise externalized objectives. It can exert an
immense gravitational pull when used by Stateshag hegotiate treaties, or by judges as they seek
ways to reconcile other conflicting norms and piphes”.*

Thus, despite the criticism and the uncertaintyardigpg its legal status, it can be argued that
sustainable development became both an objectideaajuiding principle recognized by and widely

spread within the international community: an ohjex of achieving a balance in the competing

spheres of the development process — seen ingibeliay, and a guiding principle that encompasses
a set of substantive and procedural tools thetatohis regard, this principle has been influencing

decision-making worldwide, and has also been widedgd in the legal sphere - being present in
several international treaties and legal instrusienand dispute resolution at national, regional an

multilateral levels.

In an attempt to clarify its legal meaning, theehmiational Law Association Committee (ILA) released
in 2002 the “New Delhi Declaration on the Princgplef International Law Related to Sustainable
Development® a document which summarizes, from a legal persgedhe goals and commitments
which emerge from this principle and the principtésnternational law which pursue this objectives.

The declaration notes, in the preamble, that 'madtée development is now widely accepted as a

42 One famous exception was expressed by ICJ Judg&@etamantry in the Case Hungary x Slovakia, 1@&btikovo
Nagymaros Project), in which he states that susitdéndevelopment is beyond doubt a part of modeerrational law.

43 See, in this regard, N. Schrijvem cit
4 MC Codornier-Seggenp cit, pp. 45-50 and 368-71.

5 |LA Resolution 3/2002New Delhi Declaration Of Principles Of Internationizhw Relating to Sustainable Development
in ILA, Report of the Seventieth Conference, New D@llondon: ILA, 2002), available at: http://www.ilag.org.
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global objective and that the concept has beenyansgbgnized in various international and national
legal instruments, including treaty law and jurigience at international and national levels' aadl th
it should be integrated into all relevant fieldspolicy in order to realize the goals of environta
protection, development and respect for humangsightrthermore, it highlights seven sub-principles
that should guide the international community irpiementing these commitments: 1. The duty of
States to ensure sustainable use of natural resmyu2c equity - inter and intra generational - el
eradication of poverty; 3. The common but differatetd responsibilities of all the actors involved i
the development process, mainly states, accorditigeir level of development; 4. The precautionary
approach to human health, natural resources amsystems; 5. Public participation and access to
information and justice; 6. Good governance — deamy fight against corruption, rule of law and
respect for human rights and transparency, publicyrement rules; and 7, The need to promote
integration and the interrelationship of human tégland social, economic and environmental
objectives®®

It can be concluded that, despite the criticism deghl ambivalence, the principle of sustainable
development has a normative content that makesrélevant goal of international law and of the
international community. The real challenge seembsd its implementation in practice, given the
weak enforcement capability of the internationahngrd setting agencies and the uneven
implementation at national level worldwide. Takitige framework described above as a base, next
section analyzes how the principle of sustainaldeetbpment has influenced the law and policy
making of an international actor, the European nexamining the way in which it was incorporated
into the legal system of the EU and became a ggigdiinciple of all its policies.

3. Sustainable Development and the External Relatis of the EU

3.1. Sustainable Development in EU Law

The EU is considered nowadays the most advancgelcpiaf regional integration, and is deemed as a
global actor that performs different roles in imiaional relationd’ In this regard, the bloc has
incorporated the principle of sustainable develapnieits legal order and promotes it both intelynal
and through its external relations. The first refere to sustainable development in the EU legal
framework was introduced in 1992 — coinciding witle “Rio Declaration” — through the Maastricht
Treaty. The new Treaty on the European Union (TEtdjed in Article B thatthe Union shall set
itself the following objectives: to promote economand social progress which is balanced and
sustainable, in particular through the creation ah area without internal frontiers, through the
strengthening of economic and social cohesidém addition, the amendments to the Treaty on the
European Community (TEC) included in Article 2, amgothe EC’s objectives,t§ promote
throughout the Community a harmonious and balandedelopment of economic activities,
sustainable and non-inflationary growth respectihg environmerit

Later on, the Treaty of Amsterdam gave a biggemimence to this issué.In the TEU preamble, the
7" recital was amended to include that the MembeteStaere ‘determined to promote economic and

46 For a more detailed analysis of the sub-principliesustainable development, see H. C. Bugge and {@t,\Bustainable
development in international and national law: whad the Brundtland report do to legal thinking arefal development,
and where can we go from her@osetta series, 2008), pp. 141-162.

47 The EU is attributed with many other roles in ih&rnational scenario. Regarding development, dpam promoting a
development policy as such, it promotes this subijeother ways: by exporting its own values, amavitgch sustainable
development has a prominent place, on internatiforal, influencing the drafting of internationabtd texts through the
Commission and the member states, which are bouhdue a coherent position with the EU, and etc.s&éheles, while
certainly important, won't be analyzed due to léngonstraints of this paper. For further analysie M. Cremona, 'The
Union as a global actor; roles, models and idae#iti(2004) Zommon Market Law Revie#d; M. Smith, “The European
Union and the International Order: European anBajldimensions”, 200 uropean Foreign Affairs Review .12

“8 In this regard, it should be noted that this impeb promote sustainable development has beereirded by Finland and
Sweden, two Nordic countries with strong environtaknoncerns that acceded to the EU in 1995. Lniéra ‘Sustainable
development in EC Law’, in H. C. Buggey( cif).
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social progress for their peoples, taking into aotahe principle of sustainable development and
within the context of the accomplishment of theerntl market and of reinforced cohesion and
environmental protection, and to implement policesuring that advances in economic integration
are accompanied by parallel progress in other diglirticle B was also amended (and renumbered
article 2) to include a direct link to sustainatkvelopment: 'The Union shall set itself the folilogv
objectives: to promote economic and social progaegka high level of employment and to achieve
balanced and sustainable development, in partithfaugh the creation of an area without internal
frontiers, through the strengthening of economid aacial cohesion'. Sustainable development thus
emerged as both an objective and a guiding pria@pthe whole Union.

More amendments were done in the TEC: article 2dtdnatthe Community shall have as its task, by
establishing a common market and an economic antetary union and by implementing common
policies or activities referred to in Articles 3 darl, to promote throughout the Community a
harmonious, balanced and sustainable developmetoofomic activities, a high level of employment
and of social protection, equality between menwadhen, sustainable and non-inflationary growth, a
high degree of competitiveness and convergencemfamnic performance, a high level of protection
and improvement of the quality of the environméime, raising of the standard of living and qualify o
life, and economic and social cohesion and soligatinong Member States'. The previous reference
to “harmonious and balanced” was thus replaced yext mention to sustainable development and
its three pillars; in addition, the new articletéted that 'environmental protection requirementstm
be integrated into the definition and implementatd the Community policies and activities referred
to in Article 3, in particular with a view to proring sustainable development'.

These innovations show that sustainable developimecaame a guiding principle of EU policies in
general, being granted a place in the “constitatibrireaties; nevertheless, no definition of the
meaning of sustainable development has been prebvwid@rimary law, being found only in policy
documents drafted afterwards. A first “SustaindDéyelopment Strategy” for the EU was presented
in 2001, complemented in 2005 by the 'Declaration tbe guiding principles for sustainable
development? which reiterated the commitment to sustainableelimment as a key principle
governing all policies and activities. The declamatset key objectives and guiding principles to
‘serve as a basis for the renewed sustainable @@welnt strategy, comprising targets, indicators and
an effective monitoring procedure, to be adoptetbreethe end of 2005 the promotion and
protection of fundamental rights; — 'placing hunisings at the centre of the European Union’s
policies’; solidarity — intra and intergeneratioreuity; democracy and access to justice; public
participation in decision-making; involvement ofc&d dialogue, corporate social responsibility and
private-public partnerships to foster cooperatiod aommon responsibilities to achieve sustainable
production and consumption; precaution - preverdie#on in order to avoid damage to human health
or to the environment; the “polluters pay” pringplcoherence between all policies and good
governance; and integration of economic, social @mdronmental considerations in all policies by
using instruments such as balanced impact assesshhendocument also expressed a commitment to
ensure 'that the EU’s internal and external pdiciee consistent with global sustainable developmen
and its international commitmehtsmplying that the EU should promote it internaliptegrating
sustainable development into all its policies, atgb externally, by improving coherence between
internal and external policy objectives, and prowd development aid and cooperation at the
international level; in addition, recognizing thihe concept of sustainable development should be
consistent with the international declarations agieements mentioned above.

In 2006 the Council adopted a renewed Sustainableldpment Strategy (SDS), proposing seven
key challenges and corresponding targets, operdtajectives and actions that should guide policy
design and implementation: to limit climate change;ensure a sustainable transport system; to
promote sustainable consumption and productionepeatf to improve management and avoid
overexploitation of natural resources; to promot@dypublic health; to create a socially inclusive

4® Council document 10255/1/05, available at httpgister.consilium.europa.eu.
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society by taking into account solidarity between avithin generations; and to promote sustainable
development worldwide and ensure that the EU’srivaleand external policies are consistent with
global sustainable development and its internatioomnmitments — meeting the commitments of the
EU regarding internationally agreed goals and targm particular those of the Millennium and
Johannesburg declarations and related processesasitbe Monterrey Consensus, the DDA and the
Paris Declaration on Aid Harmonizatich.

The Lisbon Treaty reinforced and constitutionalized status of sustainable development within the
EU. The preamble of the new TEU maintained the rdetation to ‘promote economic and social
progress for their peoples, taking into account phieciple of sustainable developmenin the
common provisions part, Article 3(3) states that

'The Union shall establish an internal markethhlswork for the sustainable development of Eurbpsed
on balanced economic growth and price stabilitiyighly competitive social market economy, aimindualt
employment and social progress, and a high leveprofection and improvement of the quality of the
environment. It shall promote scientific and tedbg@al advance. It shall combat social exclusiow a
discrimination, and shall promote social justicel gmotection, equality between women and men, antid
between generations and protection of the righteethild'.

On the external dimension, Article 3(5) states,that

'in_its relations with the wider world, the Uniomadl uphold and promote its values and interest an
contribute to the protection of its citizens. lafiftontribute to peace, security, the sustaindelelopment
of the Earth, solidarity and mutual respect amoegptes, free and fair trade, eradication of povartg the
protection of human rights, in particular the rigtuf the child, as well as to the strict observaace the
development of international law, including respfectthe principles of the United Nations Charter.'

Moreover, on Title V, covering the general provi@amn external action, Article 21.2 determines that

'the Union shall define and pursue common poligied actions, and shall work for a high degree of
cooperation in all fields of international relat&rin order to: (d) foster the sustainable econpsucial and
environmental development of developing countngith the primary aim of eradicating poverty; (f)lpe
develop international measures to preserve andowepthe quality of the environment and the sustdea
management of global natural resources, in ordegnture sustainable development; and (h) promote an
international system based on stronger multilatermperation and good global governance' (emphasis
added).

Finally, in 2009 the Commission presented a revigwthe 2006 SDS, assessing the stage of
implementation of the strategies on the seven kegas and proposing new focal points. As regards
the external agenda, the external dimension ofaswile development was cited among “new
challenges which are not covered or only marginalyhe SDS”, and which should concentrate on
climate change and the promotion of the MDGs. Baldr areas of attention should be contribution to
a low-carbon and low-input economy and a shift tmlsasustainable consumption patterns, as well as
the strengthening of the international dimensiorsadtainable development and efforts to combat
global poverty. Among the highlighted policies whg mainstreaming of sustainable development
externally through tools such as impact assessmefitade agreements - which will be further
discussed below.

All this shows that sustainable development is rdaya both an objective and a guiding principle
enshrined in primary law of the EU, and that thecbhims to integrate it into all policy fields.
Nevertheless, the definition of sustainable develemt is provided in policy statements that represen

%0 Council document 10917/06. In the context of théove up procedures established, the Commissionighéd a report,
COM(2007) 642, available as Council document 14238f0Which it evaluates progress of the commitmestsblished at
the SDS, showing ‘“relatively modest progress ongtand”, but more encouraging initiatives at EW anember states
level.

51European CommissiorCommunication from the Commission to the Parliamém, Council, the ECOSOC and the

Committee of the Regions, Mainstreaming sustaindelelopment into EU policies: review of the 2006 SDSM (2009)
400.
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political commitment, but on the other hand are legally binding and thus might leave space for
political bargaining in the implementation phasexisection analyzes how the EU has been putting
this principle into practice on its external redas through the development cooperation polichen t
context of its relations with MERCOSUR.

3.2. The External Dimension of Sustainable Develognt in the EU

A wide development cooperation policy was establisthrough the reform process of the Maastricht
Treaty>? Article 3(q) was included in the TEC to enshrimeoag the activities of the community a
'policy in the sphere of development cooperatihiich was further regulated in the newly created
chapter on this subject (title XVII, articles “1300 “y”). The community development policy was
designed as a shared competence with Member Statésgimed to foster 'the sustainable economic
and social development of the developing countres] more particularly the most disadvantaged
among them; the smooth and gradual integratioh@fdeveloping countries into the world economy;
the campaign against poverty in the developing tas) and also 'contribute to the general obyecti
of developing and consolidating democracy and tihe of law, and to that of respecting human rights
and fundamental freedoms'.

There was the express prevision that 'the Commumity the Member States shall comply with the
commitments and take account of the objectives theye approved in the context of the United
Nations and other competent international orgamizat In regard to this provision, it is interesfito
note the express mention of sustainable developasahe of the main objectives of the development
cooperation policy, which seems to be a clear egfeg that within the EU the meaning of sustainable
development should be compatible with the one esgar@ in the IDL documents, given the lack of a
description of this concept in primary law, as dssed above.

In the year 2000, the Council and the Commissicudd a statement deciding to concentrate the
development action on a limited number of areascséetl on the basis of their contribution towards
reducing poverty and for which they believed them@wnity could provide added value: the link
between trade and development; support for regiomigration and cooperation; support for
macroeconomic policies; transport; food securitgt anstainable rural development; and institutional
capacity-building, particularly in the area of gogdvernance and the rule of law, highlighting the
need to mainstreagross-cutting concernglamely the promotion of human rights, gender, caiit
rights and the environmental dimensfan.

This thinking gave impetus for the EU to strengtlisnefforts in development cooperation and to
expand the scope of this policy, which had remaic@ttcentrated in the ACP countries, and also to
make it more coherent and unified with the membates, ultimately leading to the adoption of the
“European Consensus for development (ECD)” in 200%e ECD is a joint statement adopted by the
Council providing a common framework of objectiveslues and principles that the Union — all

Member States and the Community - supports and giesras a 'global player and a global partner’,

%2 Before, development measures were carried out ynginbugh the external trade policy. See in thigard, L. Bartels,
‘The Trade and Development Policy of the EuropeaiotJ, 2007 4uropean Journal of International La®8, 715-756.

% Statement by the Council and the Commission of 20 eNwer 2000, summary available at

http://europa.eu/legislation_summaries/other/r12001 this regard, Regulation 2493/2000 (OJ L 2884.11.2000) was
passed in order to ‘promote the full integratiorth& environmental dimension in the developmentgse of developing
countries', stating that 'the Community shall pdevfinancial assistance and appropriate expertisedaat drawing up and
promoting the implementation of policies, strategimols and technologies for the pursuit of sustaie development’; it
provides one definition of sustainable developniansecondary law” as 'the improvement of the steshdd living and
welfare of the relevant populations within the lisndf the capacity of the ecosystems by maintainatyral assets and their
biological diversity for the benefit of present dnture generations'.

% Joint Statement by the Council and the Represeesatif the Governments of the Member States mesiitign the
Council, the European Parliament and the CommissionEoropean Union Development Policy, Council Documen
14820/05.
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providing ‘for the first time, a common vision thgdides the action of the EU, both at its Member
States and Community levels, in development codiperaThe document is divided into two parts:
the first part presents a common vision of the whBU on development, which includes: (i) a
common objective of development cooperation, sethaseradication of poverty in the context of
sustainable development and the pursuit of the M@iGs common set of principles to guide all EU
action: partnership and ownership, political dialegcivil society participation, gender equalitii) &
commitment to increase development financial ar of the mainstream commitments of the ECD,
sets a target of 0,7% of member states GNI by 0amreover, makes a commitment to deliver more
efficient aid, and to reserve at least half ofdtAfrica; (iv) a commitment to promote coherence
among all EU policies in order to observe thesesiggment cooperation commitments — recognizing
that other internal policies such as the “Commomicddtural Policy” might have a trade distortion
impact on developing countriés{v) finally, recognizing the interconnection beamedevelopment
and security. The second part presents the foessaand implementation strategies to guide
specifically EC action on this field: (i) trade amdgional integration: assistance to developing
countries on trade and regional integration andigah integration into the world economy, and
linking trade and poverty reduction or equivalemtategies; (ii) environment and sustainable
management of natural resources; (iii) governademocracy, human rights and institutional reform;
(iv) human development through MDG enforcement; @) docial cohesion and employment.

The ECD is not a legally binding document, but esents a political compromise and has been
influencing EU policy making since its adoption. 2006, a series of new regulations was passed,
among which a new Development Cooperation Instraffieproviding finance for cooperation with
developing countries, territories and regions ideltiin the list of aid recipients of the OECD/DAC,
unifying previous regulations which had a more tadi scope. Article 2 of the Regulation sets as
objectives the eradication of poverty in parthearddes in the context of sustainable development,
including pursuit of the MDGs, as well as the prdimm of democracy, good governance and respect
for human rights and rule of law. The policies @dabe implemented through geographic - South-
and Central America, Asia, Central Asia and SoufhicA - and thematic programs, providing
financial resources to develop the cooperation oreaswhich carry out the strategy plans guiding
relations with external parties - such as MERCOSWRch will be analyzed in the following section.
Moreover, despite the financial crisis, the ODAdkwf the EU rose by about €4.5 billion from 2009,
reaching a total of €53.8 billion in 2010, keepthg EU's position as the largest donor; on therothe
hand,sghis level represents 0.43% of the bloc’slwoed GNI, thus still legging far behind the 0.7%
target:

Thus, it can be noted that the scope of the dewsdop cooperation policy is legally bound by the
overall objective of pursuing sustainable developtnehich can be said to be a “horizontal” element
guiding EU external action. Nevertheless, therislefinition of sustainable development in priynar
law, and the concept of what sustainable developstayuld imply is put forward in policy guidelines
which are, on the one hand, as broad and all-enassiny as the international declarations and, en th
other hand, also not legally binding. The subsefjsection presents a case study analyzing thetexten
to which this principle and its implications aré&ea into account in the design and implementation o
policies and agreements.

%5 In this regard, it is noted that developing coiastthave tried for long to argue for a legal ohligra to receive a steady
flow of development aid measured as a percentagieedbudget of industrialized countries. In thapext the EU made an
important political commitment, even though not amiing to an acknowledgement of a customary lavigakibn to do so,
it nevertheless shows the impact that UN developrisait law’ may have on the European Union andeviersa. [F
Hoffmeister, 'The contribution of EU practice tddmational law', in M. Cremon&evelopments in EU external relations
law, (Oxford University Press, 2008)]. NeverthelesB/devels remain far below this threshold, see ifi@bove.

%6 Regarding policy coherence, see: M Carbétndicy coherence and EU development pofRgutledge 2009).
%7 Council Regulation 1905/2006, OJ L 378/41, 27.126200
%8 Source: EU Commission DG EuropeAid website, ApBil 2.
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4. Sustainable Development in the Relations of tHeU with MERCOSUR

Through its external action, the EU pursues sevgrals, which not only are related to the
achievement of its internal objectives, but alsoskmaping international relations according to its
vision, and strengthening its position as a relednbal player. In this regard, within its extelrna
relations network, the EU has a strong focus onpsumg other regional projects, promoting
integration not only as a means of achieving it$1 glicy goals but also of shaping new ways of
governance in which regional blocs are legitimiz&lich is the case of the relations with
MERCOSUR, which is framed by the general objectifgpromoting sustainable development and
aims at fostering the development of the region,asnp at strengthening this integration projecaas
partner and the recognition of the EU as a globiara’

4.1. Background and Framework of the Relationshipthe EU with MERCOSUR

Latin America and Europe are two strongly linkedioas, not only from a historical perspective -
taking into account the colonial past and the ghardtural heritage that resulted from it - butcals
considering their current relations in terms oflegainvestment, cooperation and political dialogoe
different issues; in addition, on both sides of #antic the period after the WWII witnessed
different experiences of regional integration.Histregard, the European initiative is considecebte

the most successful to date, and similar initigitteat have emerged in Latin America have always
looked up to this ‘model’; moreover, given thesmikdrities and links, Europe has seen in Latin
America a region with the potential to develop oegil integration projects that resemble its &fn.

The relations of the EU with Latin America are araidspaghetti bow!” of trade agreements in the
continent and a complex net of different policyagtgies: several EU Member States have historical
relations with MERCOSUR Member States and with MEFRBUIR itself; on the EU level, the bloc
has also relations with MERCOSUR Member Stétes,general strategy towards the whole Latin
America? and finally a strategy specifically targeting MERSUR, which will be the object of the
analysis here.

The interest of the EU for MERCOSUR goes back eouéry early years of the South American bloc,
which on the one hand had the EU as a benchmaek, #vough its goals were more modest compared
to its European counterpartpn the other hand, the EU has seen in this profecipotential to be

% F Séderbaum et al, ‘The EU as a Global Actor @ml dynamics of Interregionalism: a comparative ysisl, in F
Soderbaum et alThe EU as a global player: the politics of integienalism (Routledge 2006); the author notes that
interregionalism, or the establishment of relatidietween regions, is one of the main trends in Bte¢ign relations
nowadays, through which it seeks to incentive theation of other projects of integration which mabée its own, thus
helping to shape an international scenario in whiégfions are recognized actors.

8 R Seidelmann, ‘EU-Latin American biregionalism dsiest and subject of global change’, in W. Grabeffdand R.
SeidelmannRelations between the European Union and Latin Azaerbiregionalism in a changing global systéomos
2005).

®1Such is the case with Brazil, for instance, whicls waclared as a strategic partner in the regidheriirst Summit Brazil -

EU held in Lisbon in 2007. The partnership has tgaénpolitical symbolism, but ‘places Brazil, the fdesur region and
South America high on the EU’s political map'. A Bthazil Joint Action Plan (JAP) for a period of tergears (2009-2011)
was adopted at the 2nd Summit held in Rio de Jarieifdecember 2008, including themes such as palititalogue,

economic and trade matters including environmertt aunstainable development, bi-regional cooperatsmence and
technology, and people-to-people and cultural matte

For more information see: http://eeas.europa.ezillsammit/index_en.htm.

62 EU - LA Strategy paper 2007-13, in which the mabjectives are to promote regional integration amdotiations to
establish Association Agreements with sub-regionsatin America, steer development cooperation tde/ghe reduction of
poverty and social inequality and improve educatidevels.

3 MERCOSUR was established through the Treaty of Agimici 1991 between Argentina, Brazil, Uruguay anthaay,
aiming at creating a common market, an ambitioendg that resulted from the momentum the regiongeasy through at
that point, with the reestablishment of democraitgralecades of dictatorship regimes and new @dicf openness to the
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modeled after its own imadeé.In this regard, as early as 1992, even before MERGR had
completed its institutional setting and acquiredalepersonality? the parties signed an Inter-
institutional Cooperation Agreement through whilhe EC committed to provide technical assistance,
training for personnel and institutional suppont foe newly created bld€.Three years later, after
MERCOSUR was already functioning properly, an Irégional Framework Cooperation Agreement
(IFCA)®” was signed, with an ambitious plan of establisHingolitical and economic interregional
association founded on greater political coopenatiod progressive and reciprocal liberalizatioalbf
trade', aiming to 'strengthen existing relation$ween the Parties and to prepare the conditions
enabling an interregional association to be created

The Agreement was founded on three main pillars:fitst one was the establishment of an official
channel for political dialogue creating a “coopinatcouncil”, responsible for the implementation of
the decisions and formed by members of the Cowamzllthe Commission on the EU side and of the
Common Market Group and Council on the MERCOSUR giirticle 25). The dialogue was also
contemplated in a ‘Joint Declaration on politicabldgue between the European Union and
MERCOSUR' annexed to the main agreement, in wHiehinfluence of sustainable development as a
goal and guiding principle stands out: the prearstdéed that the parties shared 'an interest inmap
integration as a means of enabling their citizenadhieve sustainable and harmonious development
predicated upon social progress and solidarity eetwtheir memberg6™ recital); this belief was
reinforced among the objectives, in which they fieakd that ‘regional integration is one means of
achieving sustainable and socially harmonious agweént, and a tool for ensuring competitiveness
in the world economy'.

The second pillar was concerned with the traddiogia between the two blocs, which should guide
the preparation for the future association agre¢mfamging 'closer relations with the aim of
encouraging the increase and diversification aldrgreparing for subsequent gradual and reciprocal
liberalization of trade and promoting conditionsiethare conducive to the establishment of the
Interregional Association, taking into accountcanformity with WTO rules, the sensitivity of ceria
goods'. The text of the agreement determined catiparin trade matters and the start of negotiation
but didn’t include any binding obligations — it waher an obligation of means, not of resultantix

no timetable for its conclusion.

Finally, the third chapter established an offi@hlnnel for cooperation, which should be 'as wgle a
possible' in order 'to help (the parties) to expdhdir economies, increase their international

competitiveness, foster technical and scientifiwetlgpment, improve their standards of living,

establish conditions conducive to job creation gndquality and diversify and strengthen economic
links between them', and 'shall encourage the confeof a regional character on any aspect of
cooperation which, by virtue of its scope or ecoresof scale, results in what they consider to be a
more rational and efficient use of available resesrand a better outcome' (Article 10). Cooperation

(Contd.)
external market. Nevertheless, it followed anngd@ernmental model, being given institutions ttegaresent the interest of
Member States.

64 5. Santander ‘The European Partnership with MERCOSitBtationship based on strategic and neo-lif@iatiples’ in
Soderbaum et abp cif).

® The Asuncién Treaty is a framework agreement whitablished the objectives and institutional $tm&s of the bloc; the
actual functioning of the institutions and actie#iwas determined through subsequent protocolspdisé important of them
the “Ouro Preto Protocol” of 1994, which createdicidlly the institutional bodies and allowed MERCOBUo sign
agreements and thus to pursue external relatioes, tmough it had a pragmatic approach on the issue the beginning.
See, in this regard, M. Toscano Franca Filho, ‘MERORExternal Relations’ in L Lixinski M Toscano Fran€sho, and
M.B. Olmos Giupponi (eds.)The Law of MERCOSURHart Publishing, forthcoming 2010; manuscript de fvith the
author, cited with permission).

® Interinstitutional Cooperation Agreement, 29th cliyM1992.

®7 Interregional Framework Cooperation Agreement betw¢he European Community and its Member States and
MERCOSUR and its Party States, 15th of December 19%fial Journal of the European Union L 069 , 13/D996.
Technically, it was a mixed agreement on both sié&% legal base: Article 133, 181, 310, TEC; MERCOSIBROuro
Preto Protocol”.
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in several areas was foreseen, including institadi@and technical assistance for the integratiojept
itself. In addition, Article 17 stated that ‘wittiet aim of achieving sustainable development, thigeRa
shall encourage awareness of the issues of enveatainprotection and the rational use of natural
resources in all fields of interregional coopenatio

The EU policyvis-a-vis MERCOSUR nowadays is based on the IFCA and camwigdthrough
“regional strategy papers” (RSP) prepared by DG BRX| whose programs are funded by the
“Development Cooperation Instrument” — thus, fgliander the ‘development cooperation policy’.
The current RSP covers the period 2007 — 281@ving as the main goal the preparation for the
future Association Agreement. In this regard, thmeagn priority areas have been determined: firstly,
providing support for MERCOSUR institutionalizatiagstablishing cooperation measures to improve
decision making processes and internalization @fsrin Member States; second, support for the
deepening of integration, aiming at fostering measwhich would create better conditions to the
final implementation of the common market provigprwhich in turn would support the
implementation of the future association agreeminally, the third priority is to strengthen civil
society participation, knowledge of the regiondaégration process, mutual understanding and mutual
visibility, not only enhancing civil society undéading of MERCOSUR, but also of the EU, not only
as a trade partner but also as a political actdreamodel of regional integration, which could atee
aspirations to emulate and imitate the EU".

Within this framework, while the negotiations okthssociation agreement are not concluded, some
progress has been achieved. The political cooparatiapter has been active through the organization
of summits at Heads of State, Ministerial and Se@ifficial levels, in the framework of the European
and Latin American Summif§,in which the EU and MERCOSUR gather on separatsises. The

VI EU-LAC Summit of Heads of State and Governmeukt place in Madrid, Spain on May 2010
and, in its margins, a series of bilateral meetwgh specific countries and sub-regions were held,
among which the one with MERCOSUR. The central tnefithe Summit was “Towards a new phase
of the bi-regional association: innovation and tedbgy for sustainable development and social
inclusion”, and the EU’s contribution to the Sumrigtprimarily based on the 2009 Commission
Communication on Latin America, “The European Uniamd Latin America: Global Players in
Partnership”, stressing the link between regionsdgration and sustainable development and issues
such as climate change and poverty reducfion.

The most important outcomes of the Summit wereffcial decision to re-launch negotiations for the
EU-MERCOSUR association agreement, the politicalrayal to the conclusion of trade agreement
between the EU and the Andean Countries (Peru atair®ia), and most importantly, the conclusion
of the negotiations of the first biregional asstoia agreement, between the EU and Central
American Integration System (SICA).These outcomes show the importance of the system o
summits in terms of political coordination; on thther hand, the specific outcomes regarding the
negotiation of the association agreements with tséumerican blocs show that the interregional
relations are losing some of its relevance forBhk since in the case of the Andean countriesdriét
agreements were finally preferred, given the diffies of finalizing the biregional one.

The cooperation chapter has also been active irfrémework of the RSP, of which sustainable
development is acfoss cutting isstie’® In this regard, one of the most significant outesrhas been

® |t is the second RSP after the IFCA entered intoefan 1999; the first covered the period 2000 6620

® The EU - Latin American Summits took place for fingt time in 1999 in Rio de Janeiro, Brazil, focdsmn strengthening
relations and cooperation on political, economeédfé, cultural, educational and human issues; Sukségneetings took
place in 2002, in Madrid; 2004, in Guadalajara2b06, in Vienna and in 2008, in Lima. The documeaetated to the
summits can be accessed at: http://ec.europa.eudaktrelations/lac/index_en.htm.

0 COM(2009) 495/3.
"L EU DG Trade website.

2 Regional Strategy Paper 2007-13, available at/letpeuropa.eu/external_relations/mercosur/indekten

107



Fabiano de Andrade Correa

the signature of a cooperation agreement betweerE@ and MERCOSUR in November 2009,
framed in the 2 pillar of the RSP and aiming at financing 'the msgng of economic integration
process and the sustainable development of MERCQSUWIR agreement will provide funding for a
project called “Eco-norms”, founded on preexistprgjects within MERCOSUR and based on four
areas of action: the promotion of sustainable prtdno and consumption patterns; the fight against
desertification and the effects of draught; the lemgentation of the “Global harmonized system of
labeling and classification of chemical productsind finally the convergence of norms and
regulations of quality and security on selecteddpobion sectors and development of regional
capacity on evaluation. The general objective @& pinogram is to strengthen product quality on
MERCOSUR and its capacity to conciliate economia ammmercial growth with sustainable
management of natural resources and strengthen@@mmental protection, fostering the integration
process of the bloc and its insertion on the irgtéomal market.

While the two previous chapters showed more pragrt® trade chapter has been problematic. The
goal has remained to prepare an ambitious agreenvlith would cover not only liberalization of
trade in goods, but also in other issues such agces, government procurement and intellectual
property. Negotiations have come to several diffiomoments, being even paralyzed in 2004 and
retaken afterwards, but remain unfinished. After tb-launch at the EU — LAC Summit, four rounds
of negotiation have been carried out, the lashefrt in March 2011, with progress being achieved ‘in
the normative part of several areas of the negotist including rules of origin, public procurement
services and investment, competition and disputdeseent, among others’, but no timeline was
established for the conclusions, and it was reaaghihat further intense work will be necessarglin
negotiating areas. The next round of negotiatioisoe held in May, 2011, in Asuncion, and in July
2011 in Brussel§

Despite the difficulties in the negotiation procef®e EU has been attempting to promote a more
sustainable outcome for the agreement through tloe’sb program of “Sustainability Impact
Assessment” (SIA). The EU started to apply the SIA4999 under the initiative of former Trade
Commissioner Pascal Lamy in the preparations ferWATO Seattle Round, aiming at integrating
sustainable development into trade negotiationddweloping a new assessment tool. The SIA seeks
to identify the potential economic, social and eowmental impacts of a trade agreement on both the
EU and the partner in the negotiations, thus exterithe scope of other models of fA.

This assessment model is now enshrined in a braademitment made by the Commission for all
policy areas?® but trade SIAs remain the most sophisticated fafmimpact assessment, being
prepared for all the EU’s major trade negotiatioffse EU requests studies by external experts on the
likely outcomes of a trade agreement and, consigeheir findings, a position paper is prepared by
the Commission identifying points of agreement esgponding to disagreemeriffie position paper
considers what further analysis should be undentakel what policy action should be implemented,
and is discussed with Member States at the trademitbee, but does not bind the EU’s negotiating
position, which is based on a separate confideatialysis. Thus, despite the fact that it provides
information about expected outcomes and creatdmanel for public participation on both sides, its
relevance on the final outcome is not easy to dete.

The SIA prepared for the EU — MERCOSUR associatigreement assessed how trade liberalization
could affect the sustainable development of botfiores, and proposes measures for avoiding,
preventing or mitigating adverse impacts and enhgnbeneficial ones. The assessment was made
considering a scenario of full trade liberalizatimetween the parties, covering tariffs as well as-n

3 Covenant DCI-ALA 2009/19707, available (in Spanishjhe website of MERCOSUR www.mercosur.int.

" http://trade.ec.europa.eu/doclib/press/index.cfrEab.

S p. Ekins and T. VoiturieZTrade, globalization and sustainability impact ass®ent: a critical look at methods and
outcomegEarthscan 2009).

8 Commission Communication 2002/276 on the integramgéct assessment.
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tariff barriers, and the expected outcomes thatldvartise from it, taking into account a set of enih

on the three spheres of sustainable developfdHte Final report of this SIA was issued in 2009,

consisting of an overview report and five sectostidies on agriculture, forestry, automobiles,

financial services and trade facilitation. The miogportant aspect of the report was the affirmation

that, despite the general support of trade libeaitibin as a means of growth and development, the
expected outcomes are overall positive, but impborteegative outcomes are also probable if not
counterb?gnced appropriately, such as negatiwztsfion environmental and employment issues on
both sides.

Based on the SIA report, the Commission issued sitipo paper, supporting the importance of
integrating sustainable development as one of fi&d-overarching objectives, to be reflected both
in a specific Trade & Sustainable Development atraps well as in other parts and chapters of the
trade pillar of the agreement, through measureb ascmarket access for environmental goods and
services, investment, trade facilitation, commitimenimplementation of core ILO labor standards
and fundamental conventions, as well as multilhiteravironmental agreements to which they are
parties, and to establish a biregional forum to iteorthe social and environmental impacts of the
FTA. The Commission supports the determinatiorhefdtrategic objectives of promoting sustainable
development elements at a regional level, while eégognizing each party's right to regulate and se
it own sustainable development priorities. Finallyhile stressing the importance of the SIA, the
Commission frequently recalled that the resultsthed report are also available to MERCOSUR
national authorities, which have the direct resjimlity to implement these measur€sDespite the
support of the Commission, the agreement has baangf fierce opposition of some EU member
states, above all by France, whose agriculturabséears the opening of the market to competitbn
MERCOSUR agricultural exports.

4.2. The Future Association Agreement

As can be seen, the final objective of the EU polits-a-vis MERCOSUR is to sign a bi-regional
association agreement, which would create the sarfyee trade area in the world. Despite these
concerns regarding sustainable development, asatedi by Cremona, not all the regional trade
agreements have a focus on policy objectives sadustainable development, as it is the case of the
Association Agreement with MEROCUR, which rathes Ba it main focus the trade pillar and market
access for the EE. This is precisely what makes it more complicatectanclude, since there are
several sensitive issues on both sides in termmarket access. Technically, it would be a mixed
agreement on both sides, maintaining the currenttstre of three main chapters. While the policies
in terms of political dialogue and cooperation wbylrobably remain the same, the trade chapter
would include not only a Free Trade Agreement indgoand services but also cover, among other
things, rules on government procurement, investmeriellectual property rights, competition

" In order to evaluate each of the pillars, coreainability indicators are used: for the econorilap Real income; Fixed
capital formation; Employment; Environmental: Bioelisity; Environmental quality; Natural resource c&® Social:
Poverty; Equity; Health and education. In additiorthe nine core indicators for sustainability ames, the methodology
uses two process indicators which influence thg kenm economic, social and environmental impattsade liberalization:
consistency with sustainable development principdesl institutional capacity for effective sustailealtlevelopment
strategies.

® European Commission/DG Trade, Final report of tHA §U-MERCOSUR, March 2009; See also: European
Commission/DG Trade, ‘Handbook for Trade SIA’, azhble at:
http://trade.ec.europa.eu/doclib/docs/2006/marati¢tc_127974.pdf.

"9 EU DG Trade, available at: http://trade.ec.eurepaoclib/docs/2010/july/tradoc_146386.pdf.

8 M Cremona, ‘The European Union and Regional Tradeeéments’, (2010) European Yearbook of International
Economic Lawl, pp. 245-268.
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policies, sanitary and phytosanitary issues, teatrbarriers to trade, protection of geographical
indications, business facilitation, trade defemstruments, and a dispute settlement mechaHism.

While both EU and MERCOSUR authorities officiallgiterate their willingness to conclude the
agreement, negotiations face sensitive issuesatieamot only rooted in problematic policy areas on
each of the parties, but also go beyond the spifaree bi-regional relations. On the one hand |ofne
level of integration in MERCOSUR and the incomgatof the customs union make the negotiation
more difficult®® Moreover, while for MERCOSUR the trade share with EU is more significant,
EU’s trade with MERCOSUR represents a smaller sbarde total trade, which makes incentives
asymmetrical for the parties. On the other hand,rtost sensitive issues for the trade negotiation
coincide with difficult issues for a final agreenen the WTO Doha Round, since both the EU and
MERCOSUR countries, especially Brazil, are majoayprs in multilateral trade talks and have
conflicting interests on sensitive areas. For the &pening the agricultural market and reforming th
‘Common Agriculture Policy’ is still a controversigssue internally, given the resistance of some
Member State®’ and externally, deemed by developing countriesrdiair and harmful for the trade
system. On the MERCOSUR side, the industrial se@atomobile, textiles, informatics) and the
“Singapore issues” (services, investment and gewem procurement — areas in which liberalization
in MERCOSUR is not completed, with protocols sigrmd not in force and measures not fully
implemented) are problematic aréas.

In this regard, while the multilateral trade negttins are stalled, the interregional alternatise i
presented as a new way of global governance tovwardsltilateral system, since it would be WTO
compatible. For some, it is deemed as second lteshative, but since the Doha Round has been
facing complications, it could as well be a stegher, promoting the issues at stake in the large
territory covered by the agreemént.It is clear that both parties will have to mal@cessions in
order to reach a viable agreement, but in spitthede sensitive areas, many beneficial aspects can
also be highlighted. For the EU, the conclusionhef agreement with MERCOSUR would not only
provide an improved market access in important osectbut also create a better structured
environment for investment, especially considerthgt several Member States have important
investment markets in South America; it would agsaourage the development of another similar
regional integration project which, in spite of ddferent institutional arrangements, has the ipidé

to become a global actor as the EU itself, thupihglto legitimize regional integration blocs aslgl
players and inter-regionalism as a new way of gumaece that is favorable to the EU itself as an
international actor. For MERCOSUR, on the otherchahe benefits would also not be restricted to
the trade area — which would be favored, espedialtgrms of agricultural market access, given that
its Member States are important agricultural exgsrtThe prospect of an agreement with the EU is
for MERCOSUR an incentive to the deepening of titegration project and the completion of the
common market provisions, both in terms of tradd awvestment, and also other aspects such as
cooperation and improved political bondage. Morepuewould force MERCOSUR to deal with
issues that would be contemplated in the agreemactt as harmonization of rules, sanitary and

8 Taking as example the previous agreements okthis signed by the EU, such as the associationeageat with SICA,
signed at the 2010 EU — LAC Summit.

8 |n practice, MERCOSUR is a customs union to datey liberalization of trade in goods almost compldbed many non-
tariff barriers and lack of implementation in ottsexctors still hindering the functioning of the coon market.

8 France has been the member state that is momghtropposing the agreement, especially due tstitng agricultural
lobbying sector.

84 3 Gratius, ‘EU-MERCOSUR relations as a learning eepee for biregionalism’ in W. Grabendorff and Rid&mann,
Relations between the European Union and Latin Agaeliiregionalism in a changing global systéRomos 2005).

85 J Faust, ‘The European Union’s relations with MERCBSthe issue of trade liberalization’, in M Hanggid R Roloff,
Interregionalism and international relatiorf®outledge, 2006); the author highlights that wirikerregionalism is still more
limited than multilateralism in scope, it goes begoegionalism and presents an alternative forajlgbvernance given the
difficulties of achieving a multilateral solution.
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phytosanitary standards and, ultimately environaleanhd sustainable development concétris.
addition, for both parties the agreement represestsategic political move, affirming their relexa

in the region, reducing the influence of the USAI d@ine proposed Free Trade Area of the Americas
(FTAA).¥

Notwithstanding, regarding the effects of the agreet on sustainable development, the outcomes are
unclear. From the difficulties presented on theldrarea, one can argue that despite the rhetorical
commitments of prioritizing the sustainability ofth regions, other policy fields still have a highe
ranking on the political agenda. Moreover, while BIA process can be a beneficial aspect as one of
the main tools developed in order to evaluate tieenjse that trade can work to promote sustainable
development, two important points can be highlighite this regard: firstly, the studies prepared for
the EU — MERCOSUR negotiations show that the edfaaft trade liberalization differ, and that
beneficial effects towards sustainable developméghtdepend on how these impacts are weighed
against each other in practice. Secondly, the owsoof the study are not binding on the negotiating
position of the parties, and thus the extent tocwhi will influence the final text remains to bees.

The SIA process contributes to the information driclv such value judgments may be based, both in
the preparation of the negotiating position of Hi¢ and in the general negotiation agenda, butén th
end it is the political will of the parties thatlidefine the real sustainability of the agreement.

5. Conclusions

The challenges of global governance require altenavays of coping with issues of global concern.
While the outcomes at the multilateral sphere Hasen showing insufficient - as discussed above,
regional integration projects have proliferatedhia past years, not only aiming at promoting regjion
governance but also playing a role in internatiamddtions, attempting at filling this gap between
weak enforcement of multilateral agreements and#esl of coordinate action among national states.
In this conext, sustainable development becamelaabbbjective, representing the aim to pursue a
development process that is balanced between edonemvironmental and social concerns and
sustainable over time, for the present and futemegations. Nevertheless, as a guiding principle, i
remains broad and vague, and the internationabdsns that state its content have little binding
power, posing a challenge of implementation ane&asce of the commitments it implies.

As this article has tried to show, regional intéigma can be a way of promoting sustainable
development and implementing these commitmentsegisnal blocs create rules and policies that can
be used to reflect the commitments made at theilatellal sphere. At the same time, the
implementation of these measures still face maylages related to effectiveness, policy coherence
and political will at the regional level. Analyzinthe case of the EU, this regional bloc has

8 |t should be noted that sustainable developmetitnaainly the environmental issue has yet to ben&rrtleveloped in the
MERCOSUR context. The preamble of the Asuncion Tredfiymed that the parties considered integratiora aseans of
achieving development with social justice and, that goal should be pursued through the effeatise of natural resources
and environmental protection. In 1992 a “speciairmmmental meeting” was created to work on thisiés in 1995 this was
converted into a working group of the Common Maketincil (Sub-working group 6) in which Member Statgsrm and
evaluate their positions on environmental concearrtle international scenario, aiming at makingpmals to safeguard the
environment in the context of the bloc, making emwinental concerns compatible with the economic emaimercial
policies. In this regard, in 2001 a Framework Agneet on the Environment was signed in 2001, redirfigr the
commitments of the parties on the Rio Declaratioth aiming at promoting environmental cooperation austainable use
of natural resources. In addition, in 2004 a Meginh the Environmental Ministers of Member Statessvestablished in
order to create a political channel to the envirental program, resulting, among other things, ie #ignature of an
“Additional Protocol to the Framework Agreement©aoperation and Assistance on Environmental Emeigsh In spite
of these initiatives, much more effort has to belenm order to create stronger levels of regulatespecially considering
that the region has one of the greatest biologiinedrsity and natural resources on the planet amdrs social problems. See
in this regard A Correia Lima Macedo Franca, ‘MERCOSAR Environmental Law” in L Lixinski, M Toscano Fiea
Filho and M.B. Olmos Giupponi (edsThe Law of MERCOSURp cit).

873 Gratiuspp cit

111



Fabiano de Andrade Correa

incorporated sustainable development as a legafigify principle in its legal order, generating
obligations both to its internal policies and ertdrrelations. Nevertheless, the concept of sueiden
development is defined at EU level in policy docuaitse which are also broad and non-legally
binding, thus making its implementation more sutibepto interference by other policy objectives,
and its evaluation more complex.

Considering these observations, some conclusionsbeadrawn. Firstly, in the field of external
relations, sustainable development became the Ilbvelbgective of policy making in the EU,
generating the obligation of promoting measures siscdevelopment cooperation taking into account
the common but differentiated responsibilities todga developing countries, promotion of
environmental protection, good governance, andifieeof preventive and integrative procedural tools
such as impact assessment studies — showing @ngisvith the notion of sustainable development
agreed at the international sphere. In additiothi® commitment to sustainable development, which
arises from EU primary law, during the last decadesre has been increasing emphasis on
interregionalism as a foundation for EU’s extenadations, and also recognition of the link between
regional integration and sustainable developmeateRheless, this emphasis comes out of a political
strategy of the EU, and a tension between legahadtmments and political objectives can be perceived
in the bloc’s external relations, such as in theecgtudy presented here.

In this context, the EU’s relations with MERCOSUR &ramed around the promotion of sustainable
development in the region. This aim is translateéd & ‘regional strategy plan’ that aims at suppgrt
MERCOSUR's regional project as a whole, and hasltimate goal the signature of an association
agreement comprising trade liberalization, politidialogue and development cooperation. This is to
say that the EU’s support for regional integratiena means of promoting sustainable development is
related to the belief that the regional spherensimportant building block towards the goal of
achieving sustainable development, but also to lethision of promoting an international system in
which regional actors are legitimized as relevdaygrs, and its concern of expanding market access
and thus supporting its own internal market. Irotlgethere are not necessarily tensions arisingn fro
these policy goals, but in practice things can beencomplex.

The analysis of the current status of the relatiotnbetween the parties and the negotiations of the
association agreement show some outputs of thegitmmof sustainable development, while also

representing tensions between policy objectives: ghlitical dialogue channel created provides a
forum for discussion and political coordination,daimas been focusing on issues related to
sustainability, such as the general theme of teeB&) — LAC Summit. This represents an important

attempt at building political agreement between réggions and can have a positive impact on both
regional and multilateral decision making, even utjito disagreement on several international

negotiations persist between the two regions -the.Doha Round or climate change negotiations —
and the evaluation of this impact goes beyond ¢bees of this paper.

The cooperation chapter has also been active, tdebp fact that the aid amount earmarked for the
MERCOSUR region is relatively very low. Among otheutcomes, the cooperation led to the
signature of an agreement financing the developrokf¢co-norms” in MERCOSUR, which would
reinforce the bloc’s overall sustainability strategnd also facilitate the trade relations betwe®n
two parties. The final impact of these measuredhard to evaluate, and this evaluation goes beyond
the scope of this paper, but it can be said thiat dboperation measure is in line with the idea of
promoting regional sustainability.

Finally, the trade chapter shows more clearly thtemtial tensions mentioned above: on the one hand,
the difficulty in the negotiation is certainly foded in innumerous factors, but among these the
internal policies of the two blocs — regarding agiture on the one side and industry sectors on the
other side — stand out as a major barrier. Inrdgsrd, the EU’'s commitment to promote sustainable
development through regional integration, to mamtstrengthened relations with other regional

parties, and even its own objective to achieve ngoteerence between all of its policies, seem to be
jeopardized by internal political influences, swashthe agricultural sector in some member statés an
ultimately the reform of the CAP. On the other hatadrhetorical commitment to achieve a
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‘sustainable development oriented’ trade agreensant be observed on the EU side, through the
analysis provided by the SIA. Considering the caxiy of issues involved on the trade relationship,
and the need for more policy coherence, the nommatntent of sustainable development can help to
balance conflicting goals in economic, environmeatal social spheres, and the SIA is an example of
an attempt to integrate further these areas. Thwome of the SIA process seems positive per se, to
the extent that it shows that trade liberalizatiwes not necessarily lead to a more sustainable
development of the parties, but rather that impdreampensating measures must be taken on both
sides; moreover, it renders the decision-makinggss more transparent and inclusive towards civil
society. Nevertheless, the practical influencehas tnstrument is ambiguous, and the impact that it
might exert in the final outcome will depend ultitelst on the political will (or ability) of the EUot
adopt the recommendations made therein.

The case study examined in this paper shows tbed #ire links between regional integration projects
trade measures and sustainable development condaom a legal perspective, the scope of this
paper was to see how regional integration can gémeules and policies that translate the political
commitments made internationally and, thus, sugpitie enforcement and implementation of those
those obligations, being in this sense a ‘builditack’ towards multilateral governance. On the othe
hand, it can be observed that the political terssiovhich dominate the multilateral sphere and often
prevent the implementation of international comneitits, can also be perceived at the regional level.
The strengthening of political commitment to thelgorepresented by sustainable development, and
the enhancement of policy coherence allowing thecess to be more effective remain the major
challenges.
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DEVELOPMENT AND MIGRATION

Shifting Perspective on the Migration and Developma Nexus in the EU: From the Migration
Management Approach to the Development Paradigm dfiobility?

Janine Silga
Abstract

The aim of this paper is to trace the origins o thigration and development nexus (‘MDN") in the
European Union (‘EU’) policy discourse. As of thegimning this discourse has been essentially
shaped by the migration policy which first defirted notion. Two different approaches to the MDN
have been identified subsequently in the EU pdliapnework. The first one is the so-called ‘root
causes’ approach to migration, which aims at cugdimigration pressure’ by using development. The
second approach refers to ‘co-development’ thau$es on the contribution of migrants to the
development of their countries of origin. Initigll{he ‘root causes’ approach was favoured when
formulating the MDN. However, ‘co-development’ pasgressively become the leading approach.

Subsequently, the EU development policy also paiteasing attention to development-related
issues arising from migration. It formulated its rowision of the MDN using the notion of ‘Policy
Coherence for Development’. According to this cphctr development to be achieved, development
policy needs to be coherent with other policiespagmwhich migration. Despite that, the MDN
discourse is still dominated by the ‘migration mgament’ paradigm. In this respect, the 2009 Report
on Human Development is an exception in that iistows mobility (or migration) as a fully-fledged
development question.

1. Introduction

The emergence of a 'migration and development tjpesinexus' (MDN) as an objective of the
European Union (EU) migration policy presents allehge to the still incomplete migration policy
and unharmonised migration law.

Firstly, it means that migration objectives canhetunilaterally defined by the receiving region (in
this case, the EU) because the development asptw matter implies taking into account the needs
and interests of the countries of origin. This ais®ans that the instruments typically used to éefin
rules of entry and stay of immigrants cannot bdateral. The traditional use of bilateral agreersent
between States in the field of migration is notsfismed here. This practice is not at all new aasl h
been used for years in order to define both theme@f authorisation of entry and stay, and th&usta
of international migrants. What is entailed, howeve the significance that those instruments might
acquire as a result of the influence of developnaodijectives on migration management. Indeed, the
content of such agreements may be significantlgredt by taking into account development
objectives.

From a migration managemeémerspective, the MDN refers to circulation or niipiincluding both
concepts of ‘circular migration' and 'brain cirtida?®) In this context, mobility refers to granting

1 According to Steven Sterkx, in the EU context, i@ipn management equals ' ‘containment’ or ‘cdir®. Sterkx, ‘The
External Dimension of EU Asylum and Migration Pglig: Expanding Fortress Europe?’, in J. Orbie (éflyope’s Global
Role — External Policices of the European Uni@kshgate, 2008), 117-138, at 134. As he putsdiodw 'Measures aimed at
strengthening the AFSJ [Area of Freedom, Security dustice] are intended to manage every step grfation and refugee
flows, that is, at the source (in countries andamsg) of origin), in countries of transit , and hetUnion’s external borders.
By studying the content of these measures, it véonls that management should be read as “containmeicontrol”.', 134.
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migrants flexible statuses that facilitate theirmment back and forth between the countries ofrorig
and destinatiofi.

Mobility does not only mean more flexible legaltsts it also implies a reinforced and more secate s
of rights for migrants, which could also strengthiegir access to mobility. However, in this worky o
argument is that the current EU legal frameworto@ rigid to enable mobility and too restrictive in
defining specific rights that could actually sugpsrch mobility.

On the other hand, from a development perspedtieeMDN refers, in the first place, to the 'postiv
impact of migration on development (‘co-developi)efroadly understood: remittances (financial
and 'social’) and, to some extent, the questiometifrn. This latter point indirectly refers to the
opportunities (including legal options) provided momly by the country of destination, but primarily
by the country of origin, to allow migrants to malkm®ntribution to development (through
reintegration). In the second place, the MDN algans addressing the 'root causes' of ‘'uncontrolled
population movements (this alludes mostly to filgdimays of curbing the number of unauthorised
migrants reaching the EU). The 'root causes' apgpra@&tually points out to a rather controversial
aspect, if not concern, of development policy tivateality, is shared with the traditional miguati
policy. Indeed, one 'archaic' objective of the E&valopment policy is the control of movement of
population (internal migratiorf),on the basis of the assumption that an unbalamgeai-urban
migration is adverse to developméntnstitutionally, including the ‘root causes' ammb into
development strategy also underlines potentiatungntalisation of development (financial) means
and tools for migration management purposes.

The external dimension of the EU migration poli@stbeen extensively analysed by many authors.
However, one very important aspect of it, namely Way the EU concretely deals with migratory
pressures in the long-run, has hardly been looked a

In the early nineties the EU was really concerndith the possible increase of migratory flows all
over the world essentially due to great economspatities, demographic evolutions and political as
well as environmental instabilifyThis fear of what was then called the migratioessure, lead the
Commission to advocate for tackling the causeshebe flows systematicalfyAccording to the

(Contd.)
2 Circular migration refers to, *...[a] continuingnig-term, and fluid pattern of human mobility amarmintries that occupy
what is now increasingly recognised as a singleneeic space.’, K. Newland, D. Rannveig Agunias andTArrazas,

Learning by doing : Experiences of Circular MigratidMigration Policy Institute, September 2008, 2.dBr circulation’ is

the type of circular migration that applies to Higskilled migration.

3 |deally, mobility would mean ‘free movement' @edr movement', i.e., movement that is not resdiin terms of access to
specific countries or region, but this considerai®beyond the scope of this study.

4 For more insights on the question read: O. BakgWédleping Them in Their Place’ : the ambivaleriationship between
development and migration in Africa, (2008)ird World Quarterly29(7) 1341-1358.

® Demographic considerations may also enter theeginal realm of control of population movement witthe context of
development policy.

® See C. Boswell, The ‘external dimension’ of EU imraigpn and asylum policy, (200®)ternational Affairs79(3) 619-
638; C. Boswell, 'Evasion, Reinterpretation and Deting : European Commission Responses to the ‘Eatddimension’

of Immigration and Asylum', (2008)est European Politic81(3) 491-512; S. Lavenex, 'Shifting up and out: Toweeign
policy of European immigration control', (2008Jest European Politic’9(2) 329-350; S. Lavenex, 'The External Face of
Europeanization: Third Countries and Internationaaizations’, in A. Ette and T. Faist (ed3.he Europeanization of
Migration Policies (Macmillan, 2007), 246-264; S. Sterkx, 'The EmdrDimension of EU Asylum and Migration Policy ?:
Expanding Fortress Europe@p cit

" 'Despite changes in the patterns of migratory mmres, the overall pressures have not diminishedaam unlikely to do
so. Indeed, developments [which ones?] in the meighing countries of the Union are more likely hngrease than to reduce
the pressures." Communication from the CommissiothéoCouncil and the European Parliament on Immimgmaand
Asylum Policies, COM(94)23 Final, 23.02.1994, 11.

8'0n one side of the balance sheet, the concermst abass movements of people towards Western Edropethe ex-
Soviet Union and its previous sphere of influenaeehnot yet materialised (...). On the other hamdration pressures from
the South, particularly from North Africa, have, ahything increased for both demographic and ecomaeasons.
Furthermore, on the Union’s own doorstep, the tlggef the former Yugoslavia has produced largeescabvements of
people forced from their homes by development wihilichot fit patters with which Western Europe imifzar or equipped
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Commission,...[m]igration pressures relate to all actual anteptial migratory movements directed
towards Europ€ The concept of 'migration pressure' implies thaesal factors, among which
demography, if not controlled appropriately, magdeto undesired migratory flows from different
regions of the world. Although this concept undbhiadbuilds on the reality, it also reflects irraiad
considerations, based on fear and myths of invasfitine European territory.

In the EU policy framework, trimming down migratgpyessure has been mostly dealt with by using
the migration and development nexus as the maioegin

Although it goes far back in time, the EU only exgsly referred to the MDN in the early nineties,
when it started developing its own migration poifiyst embodied in the comprehensive approach to
migration.

The comprehensive and subsequently global apprimaatigration sets itself three main objectives:
acting on the causes of migration pressures (fagtepositive links between migration and
development), controlling migration fairly and eféntly (preventing and fighting against
unauthorised flows of people) and harmonising teatment of third country nationals internally.

While the last two objectives of the EU compreheasipproach to migration are traditional aspects of
migration policy, the first one constitutes an oraj axis of this policy, in several regards. Finst
implies bringing together in a consistent way d#f@ policy objectives and practices. Second, it
means taking into account the viewpoint of all stekeholders involved in this process, shiftingrfro

a statist approac¢hto migration regulation in order to enforce a rlalyered? understanding of the
matter. In turn, this perspective entails gettingaf the limited scope of assessing migrationdssas

a purely internal concern or interest. From theale@egulatory) perspective, this infers a slow
movement away from looking at rules governing mntigra policy as a matter of public order,
essentially based on discretionary power of natiadhorities, in order to adopt a negotiated
approach in this respect.

This paper will simply try to analyse the contaxtwhich the concept of the MDN emerges at the EU
level. In order to attain thus set objectives, wi ok at the policy documents drafted by diffate
EU institutions so as to trace back the main stégwolution of the MDN concept in the EU context.

Currently two different paradigms of the MDN exwgithin the EU migration policy framework. The
first one is the 'root causes' approach, whosectibie is to achieve long-term development in
migrants' countries of origin that belong to théegary of developing countries. Under this paradigm
lack of development is perceived as the main redsormigration - especially for North-South
migratory flows. Therefore, the EU institutions aed) development as an important, if not the only,
solution to reduce migratory flows from less-deyeld countries to EU Member Statés.

The second paradigm of the migration and developmerus is the 'co-development' approach,
which aims at promoting and supporting migrants/adepment initiatives towards their countries of
origin.
(Contd.)
and which require new and tailored response. Maeax combination of modern travel possibilities! dhe readiness of
unscrupulous traffickers in human beings to exgloéim has swelled the numbers of would-be immigramtb Europe from

more distant parts of the world.", Communicationrfrthe Commission to the Council and the Europeandaht on
Immigration and Asylum Policies, COM(94)23 Finihlid 7.

® Communication from the Commission to the Council #relEuropean Parliament on Immigration and Asylusticies,
COM(94)23 Final,ibid 13.

10 H. de Haas, 'The Myth of Invasion : the inconvanieealitites of African migration to Europe’, (B)OThird World
Quarterly, 29(7), 1305-1322.

1 Immigration law is traditionally considered a bastof State sovereignty.

12 Such an approach would involve the main stakemsldéhe countries of destination, the countriesongin and the
migrants themselves.

13y, Chétail, 'Paradigm and Paradox of the Migratiod Development Nexus : The New Border for NorthtBdialogue'
(2008)German Yearbook of International L&&,183-215.
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Although both approaches still coexist in the poliiscourse, only the second one has been appraised
at the policy level. Indeed, the actors are edsiatentify (legal migrants, receiving as well @nding
countries) and the objectives are easier to raathe short and medium-term. On the other hand, the
'root causes' approach requires an in-depth angxtoalised analysis of both the actors intervening
in the migration process and of forces that maybmogasily captured and tamed down by policies. In
this sense, the 'root causes' paradigm may otheriés understood as a 'systemic' approach to
migration. Besides, while the underlying 'task’'tbé 'root causes' approach is to put an end to
'uncontrolled migratory flows’, based on controversial theoretical hypothesesdeéselopment’
builds on actual initiatives of migrants. Nonetlsslethe 'root causes' approach continues to beadfe

to in policy documents, although its original meenhas evolved to the point that one may question
its actual substance. The current version of tha tauses' approach that seems to be the mdgtfait

to its early definition is found under the notioh'policy coherence for development', which is an
essential concept of the development policy.

Regarding the position of development policy on MBN, the integration of migration policy
concerns in the development policy field may beceimed as the result of an increasingly holistic
understanding of development (particularly epitadizin the notion of Policy Coherence for
Development). This holistic vision of developmentogess gives an ever-growing space for
individuals, as they are both final beneficiariad @rimary agents of development.

However, the paradox of bringing together differeatmative settings (one based on control and the
other one on individuals’ rights protection) is rem easily solved, and very often contradictions
appear in the EU policy discourse, especially ifiniteg the priorities for action at the EU levelh&
main task of this paper is to clarify the evolutiointhe MDN as a concept in the EU policy context
and to look at its different meanings over timeisTtask will be carried out by tracing (direct and
indirect) references to the MDN in EU policy docuitee By doing so, we would like to argue that
even though the MDN was not initially a fully flegld) policy concept, it has gradually acquired
distinctive features. While Part 1 will go throutte initial steps of emergence of the MDN withie th
nascent EU migration policy, Part 2 will focus tsgurrent sense.

2. Historical Overview of the MDN References in the EUPolicy Documents -The EU
Migration Policy from an Internal Concern to the External Dimension

In the EU context, the migration and developmemiusds usually said to have been developed only
from the early nineties. Nevertheless, earlier tgreents were actually taking place. The EU
migration policy was initially conceived as incidehto the construction of the internal market and
originally, the notion of free movement of persomas conceptually linked to the EU migration

policy.

The early discussions on achieving internal fre@entent of persons gave the opportunity to open up
the debate on immigration coming from outside efftJ!°

14 According to Steven Sterkx: 'As [EU] policy docum® on the external aspects of asylum and migraitioicate,
‘uncontrolled migration flows’ are considered asvarst-case scenario. Migration into the Union needgroceed in an
‘orderly’ or ‘regulated fashion.”, S. Sterkap citat134 (n. 1).

15 [S]tarting from the assumption that a migratjmlicy at European level may gradually take shapan integral part of
the move towards European citizenship, the Commmissimsiders it fundamental that : the free movernépersons should
gradually become accepted in its widest sense ggo@tyond the concept of a Community employment ntiadgening up
the notion of European citizenship; the legal sattimmigrants from non-member countries shoulcdapted with the aim
of consolidating foreign communities which havewioed the characteristics of permanence, by reastreir length of stay
and above all through the existence of the secaddlard generation; the action taken should ainon@ and the same time,
at the removal of obstacles to equal treatmentiaitidtives in favour of immigrants to catch up arehch a of quality.'
Commission Communication (COM(85)48 final) transnditte the Council on 7 March 1985, Guidelines foramthunity
policy on migration, pt. 10.
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The EU context is specific in that one deep ratoifar adopting free movement of people as the core
of its constructiort? was closely tied to the idea that migration wdnéda factor of internal common
development. However, the perspective on the liakagtween migration and development internally
was quite different from its perception with regéwchon-EU member States. Or at least in the way it
evolved subsequently. Indeed, from the outset tbindntry nationals were not supposed to benefit
from the free movement regime to the same extematienals from the Member States, since they
were not to eventually become citizens of the EeaopUnion. This legal evolution is often referred t
as 'civic stratification'! However, a distinction was made between migrarite were supposed to
settle down permanently on the EU territory, andcwmers that were virtually non-existent given the
ban on immigration decided by many Member States #ie beginning of the 1970s economic crisis.
Thus, the common immigration policy, was initiallpnstrued upon the assumption that there was,
officially, no more legal labour migratidf.And the meaning of the MDN was substantially afec

by such a context.

This explains why the migration and developmentalisse has been conceptually fragmented into an
internal dimension, tied to the achievement ofittternal market and an external dimension linked to
the EU migration policy®

Most of the current debate on the MDN at the Elellés actually focused on migratory flows from
developing countries. This tendency of the poliscdurse reflects, in turn, the initiatives takjlgce

at the international level. In the latterspect, the MDN has drawn a growing attention ireofora?’
such as international institutions or national gaweents’* As Christina Boswell explains: 'Since the
early 1990s there had been a huge expansion oflatedal activities in the area of prevention and
peace-building, ranging from early warning humaghts monitoring, institutional capacity-building
and post-conflict reconstruction, through variowsnfs of political mediation, to more robust
peacekeeping and military interventitfis

18 As the Commission states : 'The free movement oplee and of workers in particular, between Men®etes, together
with the freedom to provide services and the fremvement of goods and capital, are part of the fatiods of the

Community." Commission Communication transmitted ® @ouncil on 7 March 1985 (COM(85)48 final) Guidefirfer a

Community policy on migration, pt. 4, §1.

L. Morris, Managing migration : civic stratificath and migrants’ rights (Routledge, 2002) . As eixgld by Eleonore
Kofman, civic stratification in the EU is a policggime, '...[w]hereby rights are granted differaltiwith a view to enabling
or dissuading people from settling and becomingagits (...). In particular there (...) [is] a widieg differentiation in
entitlements between denizens, defined as long-tesments, temporary permit holders, those waiimga decision about
their status and undocumented.' E. Kofman, Manaditigration and citizenship in Europe : toward anemrching
framework, in C. Gabriel and H. Pellerin (ed&pverning International Labour Migration — Curreissues, challenges and
dilemmas (Routledge 2008), 13-26, at 14.

18 As Steven Sterkx notes, primarily, '...[p]olicies B8Ns are being framed as flanking measures, that & compensation
for the abolishment of internal border controls ,aasl such, the free movement of persons withinete S. Sterkx, ‘The
External Dimension of EU Asylum and Migration Pgli2. Expanding Fortress Europe@®) citat 118 (n. 1).

19 For interesting insights into the articulationveeen free movement law and migration law, see Shd@ades Places et I.
OmarjeeDroit de la libre circulation et droit des migratis : quelle articulation ?CEJEC-wp, 2010/4.

201t is worth noting that the European Community veagare of the development taking place in intermatidora with
respect to the management of international mignatRead, for instance, Communication from the Comumisso the
Council and the European Parliament on Immigratiod Asylum Policies, COM(94)23 Finabp cit (n. 7) Annex IV on
'Recent Developments in international fora'. The Céssion notably refers to the European Populationf€ence (taking
place form 23 to 26 March 1993) in Geneva whichlieitly mentioned the links between migration anevedlopment.
Indeed, at point 23 of the above mentioned docuntkatCommission reports that : 'On migration andettgoment it was
recommended that Governements of countries ofroagd destination should seek to address the cadfisssigration in
order to alleviate the massive and uncontrolle@rivdtional migration flows." This quotation perfgcteflects the 'root
causes' approach.

2L H, Olesen, 'Migration, Return and Development :IAstitutional Perspective’, (200Bjternational Migration40(5), 125-
150. In the first part of his article, the authepecially focuses on international institutions eemed with development
issues, such as the International OrganizatiorVigiration, the World Bank, the Organisation for Eooric Co-operation
and Development or the United Nations. On thisipeematter, read pages 128-134.

22 C. Boswell (2003pp cit(n. 6), 625.
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Within the policy framework of the EU, the migratiand development nexus emerged at first as an
aspect of the future common EU migration policy asgecially of its external dimension. Originally,
the migration and development nexus was perceiggoba of the solution to control migration and
prevent the increase of the 'migration pressure'.

Understood as such, the migration and developmisgbulrse, does not depart from the classical
objectives of immigration policy, since it is prinig conceived as a way to control the compositién
the population in one territory by subjecting odéss to administrative checks and authorisatioits pr
to their entry and stay in this territory.

Such a vision of migration and development is basedinding new ways to control movements of
population (if not restricting them) in a softer mnar than the traditional use of expulsion
mechanisms. This implies to adopt comprehensiveoapgpes towards third countries 'exporting'
migrants.

Initially, no clear distinction was made betweefiedent types of migration flows as the final goél
linking migration to development concerns was tergually control movements of population. As a
result, sudden and unexpected flows of asylum ssekere as undesirable as uncontrolled flows of
economic migrants, doomed to become 'illegal’ medular’ migrants. The way the migration and
development nexus has been approached in the Etéxtpne. as a 'systemic' issue, reflects the
willingness of the EU to build a ‘comprehensive’ Bigiration policy, which includes both traditional
and innovative aspects of migration management.

Paradoxically, however, the initial migration pglidid not fall within its scope of competence and
this was often stressed by the EU institutions gedues. Therefore, the first obstacle faced bygte
institutions was to address the lack of cooperalietween the member states in their relations with
third countries on matters related to immigratimleed, this policy has been to a great extentqfart
the sovereign scope of competence of each of thebde States (especially regarding authorised
'labour migration).

The second obstacle was related to the seconatidlé MDN equation. Migratioand development
should not be read as 'migration over developnaerithigration for development'. In the first case,
migration policy objectives would prevail over demment objectives and priorities. This situation
would be even more paradoxical as these objectivaage been increasingly generous towards
developing countries, especially as far as the murights dimension of development, which gained a
prominent position over the years (at least inphlécy rhetorics).

Making migration working for development, on théeat hand, would make migrants responsible for
the development of their countries of origin, whitight conflict not only with development policy
itself (this policy being primarily conceived astémational cooperation between States). But this
imbalanced understanding of the migration and dgrebnt nexus would eventually mean that
migrants should carry the double burden of beingallointegrating immigrants and faithful
development-oriented emigrants.

This may partly explain the institutional tensigriaying at the time between the DG Development
and DG Justice and Home Affairs.

Does it mean, the baby should be thrown out withkihth water? Even though control and security
are important features of the migration pofitéyhe MDN may still constitute an opportunity todes

the prevalence of such features. It may equallyritmrie to give a more dynamic understanding of the
concept of development within the context of thealleoment policy”’

23 As Steven Sterkx contends : 'Policy practice risvélaat EU Member States perceive migration — ie siense of
uncontrolled flows of migrants and asylum seekees-a significant security threat to the (...) [Ardareedom, Security
and Justice." S. Sterkx, ‘The External DimensioE0f Asylum and Migration Policy ?: Expanding FosseEurope?’op cit
at 136 (n. 1).

% There is, indeed, a tendency to often perceiveatiim, or rather emigration as the consequeneelatk of development.
The belief can be examplified in the 1992 on thedd@pment Policy : Communication from the Commisgimthe Council
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In the EU policy framework, the MDN entails both external and an internal dimensions. The first
one is part of the EU external relations with depelg countries concerning migration issues,
whether it is articulated as part of formal arrangats or not (through negotiations and dialogues).
The second dimension deals with empowering migrantthe European territory in order to support
their development initiatives directed towards tlveiuntries of origin.

From the outset, the external dimension of ther&utoommon migration policy is part of the
‘comprehensive approach' to migration. This apgradeals with three questions: taking action on
migration pressures, controlling migration flowslastrengthening integration policies for the benefi
of legal immigrant$®> As such, the external dimension cannot be limitedone aspect of the
comprehensive approach. Rather, the external diomeis necessarily part of all questions related to
migration. It simply indicates a shift from a troihal one-sided vision of elaborating migration
policy, to a more open, inclusive and most impdiyamegotiated understanding of the matter. Within
this conceptual framework, the MDN appears witlia tuestion of finding innovative, albeit long-
term, ways to reduce migratory pressures.

The comprehensive approdttvas formulated by the Commission in the early tidrse then followed
by the Council’s first and rather unsuccessfulrafieto implement it, through the creation of thgli
Level Working Group on Migration and Asylum.

Originally, the migration policy was not to takeetBhape of a comprehensive, all-inclusive policy.
Rather, the migration policy dealt with the statdighird country nationals immigrants in contrast t
more beneficial treatment for immigrants comingnirdélember States, stemming from the internal
market founding principle of free movement of pedplThis is why most early policy documents
addressed the MDN through the lens of ‘co-develoghsnce this approach is focused on migrants,
and thus, on the rules applying to them in cousitofedestination.

Interestingly, the move towards the 'root causgst@ach was closely linked to the entry into foote
the Maastricht Treaty, the three-pillar structufevbich seemed to allow for setting ambitious pyplic
objectives, especially at the external level. Twas the case, firstly, thanks to the integratiornhef
European Foreign and Security Policy within theesplof the competencies of the European Union.
And secondly, the development policy since this momhas been formally enshrined in the
Community treaty, as a policy in its own right.

This also coincided with the emergence of the esledimension of the common EU migration
policy, which was inspired by the strengthenindhef EU external relations in the Treaty. Therefore,
there was an increasing departure from the infb@us on migration as primarily dealing with
individuals, to the understanding of migration darger phenomenon caused by a plurality of factors
going far beyond the ambit of the EU, includingliibconcerns to migration management. This broad
objective encompassed two main goals: migratiortroblong-term action on migration pressures
and short-term fight against irregular migrationgahe building of a common legal framework for
admission of future migrants (including asylum).

(Contd.)
and the Parliament, Development Cooperation in tireup to 2000 (The Community’s relations with theveleping

countries viewed in the context of political Unienfhe consequences of the Maastricht Treaty SEC{®2)Binal.

Mentioning the development challenges of the Mediteean area, the Commission states that : '.. gHhex major problems
are political, environmental and social (emigralibi6. See also at 2; 31-32 of the Annex to thisn@anication ,

VII1/479/92-EN

25 Commission Communication to the Council and the EemogParliament on Immigration, SEC(91)1855 final123991,
2.

% For a more detailed overview of the comprehenajwgroach see: S. Perrakis (Edimymigration and European Union :
Building on a Comprehensive Approafttellenic Centre for European Studies Athens (EKEM)O5). J. NIESSEN and F.
MOCHEL, EU External Relations and International Migratigkligration Policy Group, Brussels, 1999).

27 Commission of the European Communities, Communicatfdhe Commission to the Council, Consultation on tistiigpn
Policies vis-a-vis Third countries, 23 March 19C®)M(79)115.
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Although the 1991 Communications from the Commissiiudes to both the ‘co-development’ and
the ‘root causes’ approaches (without making explieferences to these concepts), the latter is
already referred to as the prevailing overarchimgreach to controlling migration pressures.

2.1. The Early 'Optimistic' Days: The 1991 and 19@®mmunications from the Commission

In 1991 and then in 1994, the Commission issueskt@ommunicatioRSthat were clearly setting up
the bases for building an external dimension toybeto be common migration policy. The two
Communications drafted in 1991 were preparatoryudwmnts leading to the adoption of the 1994
Communication, which is, as a result the most ingdrdocument elaborating for the first time the
comprehensive approach to migration at the EU level

The Commission was supported by the European Cléumdiich in 1992 made a declaration on the
principles of action governing the external aspeofsthe migration. As Sterkx underlines,
"...[a]lthough these three documents have not spadny intense debate on the root causes of
migration, they should still be seen as the stgrpoints of the evolution towards a comprehensive
approach to migration®

Initially, the MDN took shape as part of the conmimesive approach to migration. This early
conception of the future EU migration policy adviechfor an all-encompassing policy framework for
regulating migration questions at the EU level. rEf@re, not only internal issues regarding
immigration were taken into account. External asp@é migration, relating to the 'root causes' of
movement of people across international bordersevedso considered relevant, as the notion of
'migration management' became increasingly relevdrte 1994 Communication from the

Commission was the first document formulating toeriprehensive approach to migration'.

The policy recommendations made by this commumnpatalso resulted from the Edinburgh
Declaration, which set the principles of the exéimension of migration.

2.1.1. The 1992 Edinburgh Declaration

The Edinburgh declaration played a significant radspecially from a political standpoint, in
confirming the need to further develop the naseatérnal dimension within the framework of the
future migration policy.

Based on the notion of migration presstirethe declaration recommends the need to curb these
pressures as they may be detrimental to receivinipties. According to the European Council, there
is a strong relation between the perception of atign as a potential security issue or destabgisin
factor for receiving societies, when not controffezhd the need to find long-term solutions to reduce

28 Commission Communication to the Council and the EemagParliament on Immigration, SEC(91)1855 final123.991;
Communication from the Commission to the Council amel European Parliament on the right of asylum, SEC{857
final, 11.10.1991; Communication from the Commissiorthe Council and the European Parliament on bretion and
Asylum Policies, COM(94)23 Finabp cit(n. 7).

29 Conclusions of the Presidency — Edinburgh, 12.1921Bull.EC 12-1992, pt. I-31.
30 3. sterkx, The External Dimension of EU Asylum aviigration Policy ?: Expanding Fortress Europef,cit (n. 1), p.
128.

31 The European Council, '...[n]oted the pressureslember States resulting from migratory movemethis, being a major
concerns for Member States, and one which is litelycontinue into the next decade..." Point VII, €asions of the
Presidency — Edinburgh, 12.12.1992, Bull.EC 12-1982-31.

32 The European Council, "...[rlecognized the daniget tincontrolled immigration could be destabilisargl that is should
make more difficult the integration of Third Countiationals, who have legally taken residence inNtember States.'
Point VI. Conclusions of the Presidency — Edinbutgh12.1992, Bull.EC 12-1992, pt. I-31.
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such pressures. This vision of the European Cowhedrly conceives the 'root causes' approach to
linking migration and development as an instrumémt migration control, if not migration
‘eradication’®.

As a result, what should be controlled is the moxenof people as such: how and why they move, in
order to reduce all their incentives for doing so.

The linkage between migration and development @il fits qualitative and quantitative meanings) is
indirectly mentioned by the European Council in tprnciples that should guide and inform the
approach of the Community and its Member State® fiitst one refers to the preservation and
restoration of peace, respect of human rights hadule of law (qualitative development). And the
second one refers to the promotion of liberal tradd economic co-operation in the countries of
emigration and aid as a means to foster sustairatdeeconomic development (poverty alleviation
and job creationj’

Although deprived of a real legal significance, tg@inburgh Declaration undoubtedly orientates the
conception of the migration and development nerdsiture policy documents, especially in the 1994
Communication from the Commission, which will forlate this nexus more explicitly, even if it does
not refer to the phrase as such.

Subsequently, the favoured understanding of thes Ioetween migration and development will be the
'root causes' perspective. Roughly, this perspedtiintended to find long-term solutions to migrat
pressures to the EU. The 'root causes' approachlbadeen qualified by Christine Boswell as the
'preventive’ approach.While the incentives for migration from less depsd to more developed
European countries are numerous, their complexiiplains the necessity to develop such a
‘comprehensive approach'.

The emergence of the 'root causes' approach tatimgrmanagement coincides with the perceived
opportunity given by the adoption of the Treatytib@ European Union, which creates new legal bases
in several policy fields: the common foreign andcws#y policy, justice and home affairs,
development policy and so on. The early ninetiesevedso significant in enabling the migration and
development nexus to emerge, as following the aoloif the Treaty on the European Union, the EU
institutions were finally legitimate to spark ofélohtes at the supranational level as to how tdeack
migration issue®

This need was initially conceived within the ambitthe 'migratory pressure' concept. In itself this
concept suggests that there is an emergency tasthe 'pressure’ should be alleviated. This was
significantly expressed in the 1994 Communicatibthe Commission.

33 The European Council, '...[rlecognized the impueéaof analysing the causes of immigration pressure analysing ways
of removing the causes of migratory moveméfgmphasis added], Conclusions of the Presiderglirburgh, 12.12.1992,
Bull.EC 12-1992, pt. I-31, point XV.

34 Conclusions of the Presidency — Edinburgh, 12.1921Bull.EC 12-1992, pt. I-31, point XVI.

35 According to her, the preventive approach logjcatiplies a 'logic of prevention' insofar as it[¢g]enerate[s] proposals
for addressing the ‘root causes’ of migration aefugee flows in countries of origin through moregtied use of
development assistance, trade, foreign direct invest or foreign instruments'. C. Boswell (20@9) cit (n. 6) 619-638.
First quotation : 619-620 ; second quotation : 624.

% The need to tackle migration issues at the suficarea level '...[h]as found expression in the psins of the Treaty on
European Union which formally designated the subjas being matters of common interest, to be adddkin the context
of a single institutional framework." Communicatifstaom the Commission to the Council and the EuropRariiament on
Immigration and Asylum Policices, COM(94) 23 finéforeword —Purpose and Content of the Communicafianop cit
(n. 7).
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2.1.2. The 1994 Communicatidh

The Communication stresses the need for MembeesStatcooperate, both internally and externilly.
Interestingly, the need to adopt a common approachigration issues has in parallel called for the
need to increase external cooperation on commotersaif migration policie¥’

2.2. Implementing the Comprehensive Approach: THigth Level Working Group and the
Action Plans

Following the formal recognition of the compreheesiEU migration policy, the Council
subsequently attempted to implement this policynavork in the context of a few selected third
countries. In the late 1998, the High Level WorkiBgoup on Migration and Asylum was set up and
was given the task to draft Action Plans regardimgration management towards selected third
countries of origin.

2.2.1 The High Level Working Group Action Plans

The first significant concrete expression of theotrcauses' approach may be found in the action
plang® drafted by the High Level working group (HLWG) 1998 singling out a certain number of
third countries as main countries of origin of raigts’ The countries selected by the Council were:
Afghanistan/Pakistan, Albania and the neighbouriegion, Morocco, Somalia and Sri Lanka. In
addition, the HLWG assessed the results of theadjrexisting Action plan on the influx of migrants
from Irag and the neighbouring regith.

The HLWG was created on 7-8 December 1998 by then€lbfollowing an initiative of the Dutch
Delegation after the Austrian Presidency draftedamous strategy paper on asylum and migration.
As Steven Sterkx reports, the strategy paper, om@nt the 1991 and 1994 Communication as well as
the 1992 Edinburgh Declaration,[s]tates that the debate on immigration needsetpicked up again
because of the discrepancy between what was clashettie time and what has actually been

37 Communication from the Commission to the Council #re European Parliament on Immigration and AsyRuwlicies,
COM(94)23 Finaljbid.

% The root causes approach requires a significarthiement of countries of origin : 'It will be nessary to involve the
country of origin in this process from the begirmirCommunication from the Commission to the Couard the European
Parliament on Immigration and Asylum Policies, COM&B Final,ibid 19. The Commission focuses on dialogue as the
main instrument in this regard : '...[O]nly withthe framework of a dialogue with the countries @ned can effective
measures be taken." Communication from the Commigsitine Council and the European Parliament on Imatimn and
Asylum Policies, COM(94)23 Finahid.

39 'This [making migration issues a matter of comrmiarest] is as it should be. The deepening offhepean Integration
process calls for an integrated and coherent regp@n), to the challenges which migration pressand the integration o
legal immigrants pose for the Union as a wholelufaito meet those challenges would be to therdetri of attempt to
promote cohesion ans solidarity whithin the Uniord aould, indeed, endanger the future stabilityhef Union itself.
Communication from the Commission to the Council dmel European Parliament on Immigration and AsylurticRRes,
COM(94) 23 Final (Foreword —Purpose and Contenh@f@ommunicationipid 1a.

40 As Steven Sterkx affirms, ‘The first real instrumtsefor asylum and migration cooperation with thilintries were the
High-Level Working Group actions plans. In 1998 futch delegation to the Council proposed theticnea@f a horizontal
task force on asylum and migration in order toldi&h a common, integrated, cross-pillar approaceted at the situation
in most important countries of origin of asylum leers and migrants. The JHA Council of 3-4 Decemi®98lendorsed the
idea and the General Affairs Council (GAC) of 6-7 Braber 1998 officially established this cross-pittask force giving it
the name High-Level Working Group on Asylum and Migpn (HLWG).' S. Sterkxop cit120.

413, sterkxjbid 120.

42 Terms of reference of the High Level Working GraarpAsylum and Migration; preparation of actionr&or the most
important countries of origin and transit of asylseekers and migrants, 5264/2/99 REV 2, 22 Jan@99.1
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implemented? The Austrian strategy suggested that migrationeissshould be tackled adopting a
cross-pillar approact{.

According to the terms of reference of the HLWGs thrgan wago carry out the following tasks:

Set up a list and assess the existing initiatigesh as the strategy paper on asylum and
migration, mentioned above, the action plan on itifux of migrants from Iraq and the
neighbouring region, and existing country repostisether established by national authorities or
by other institutions, such as Heads of MissionHIWR, etc...

Draw up a list of the most important countries oigim and transit of asylum seekers and
migrants. Notably, the distinction between migraausl asylum seekers (potential refugees) is
again totally disregarded.

Explore ways to strengthen cooperation with the WRHas well as other organisations, whether
intergovernmental, governmental or non-governmeptesent in the selected countries and/or
the neighbouring region. More precisely, cooperatiath the UNHCR should regard both the

analysis of the situation of the selected countaied possibilities for further cooperation in the

countries of origin.

Establish a plan for each selected country thatilshoclude some if not all of the subsequent

aspects:
o] An analysis of the causes of migration flows, loa basis of on an up-to-date analysis
of the political and human rights situation in twuntry concerned as well as an up-

to-date analysis of the migration and refugee @mmisl [sic]*® Then, the actions plans
should look at the existing possibilities to stridg 'the common strategy for
development between the EC and (...) its MembetieStand the country concerned
and/or neighbouring countrié$.'Last the action plans, should identify the nefenls
humanitarian aid and rehabilitation assistanceluting assistance in the reception of
displaced persons in the regidfisand make propositions as to how to concretely
deploy such assistance and aid 'in accordanceewisting aid approval procedurés.’

o] Make proposals in order to deepen political andbdnatic consultations with selected
countries.

433, Sterkxpp cit129.

44 3. Sterkx,ibid. As the author underlines, the strategy paperqsep that : 'Such an approach would not onlt cther
asylum and migration policy under the JHA pillagt lalso ‘essential areas of the Union’s forein @gli[... Association
Agreements]; structural dialogues [... and so @it

4 Terms of reference of the High Level Working GraupAsylum and Migration; preparation of actionrggor the most
important countries of origin and transit of asylseekers and migrants, 5264/2/99 REV 2, 22 Janu@89,14-5. Read as
well, the summary of these tasks by Steven StethAecording to the terms of reference that wereasdd by the GAC of
25 January 1999, the action plans should comphsefallowing elements : a joint analysis of the sma of influx,
suggestions aimed at strengthening the commonegyrafor development with the country concernedniifieation of
humanitarian needs and proposals for the intemasific of political and diplomatic dialogue with tiselected countries,
indications on readmission clauses and agreemeotential for reception and protection in the regicafe return,
repatriation, as well as on the cooperation witterigovernmental, governmental, non-governmentahrisgtions and
UNHCR.' S. Sterkop cit120.

¢ Terms of reference of the High Level Working GraupAsylum and Migration; preparation of actionrggor the most
important countries of origin and transit of asylseekers and migrants, 5264/2/99 REV 2, 22 Jan@99,4.

4" Terms of reference of the High Level Working GraupAsylum and Migration; preparation of actionrggor the most
important countries of origin and transit of asylseekers and migrants, 5264/2/99 REV 2, 22 Jan@®9,bid.

48 Terms of reference of the High Level Working GrarpAsylum and Migration; preparation of actionr&or the most
important countries of origin and transit of asylseekers and migrants, 5264/2/99 REV 2, 22 Jan@®9,bid.

4 Terms of reference of the High Level Working GraarpAsylum and Migration; preparation of actionrs&or the most
important countries of origin and transit of asylseekers and migrants, 5264/2/99 REV 2, 22 Jane89,bid.
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o] Assess the possibility for including re-admissidsuses in association agreements or
another mixed agreement with the selected coumind similarly, indicate the
possibility existing for concluding a Community admission agreement after the
Treaty of Amsterdam enters into force.

o] Assess the possibilities to offer, maintain andriop reception and protection in the
region or the possibilities to ensure safe retorthe country of origin and if not, the
availability of internal settlement alternatives.

o] Prepare joint measures in the field of asylum argtation, '...[i]ncluding information
campaigns in the countries of origin and transtweell as combating cross-border
crime, with specific reference to police coopenmatfor an exchange of information
aimed at effective fight against criminal organsas involved in illegal
immigration.*

o] Explore measures promoting voluntary repatriation.

The HLWG had to submit for approval, a final repoontaining the actions plans on the selected
countries ‘for the implementation of an integrateabs-pillar approach™

When reading the list of elements that shall bduthed in the Actions Plans to be drafted by the
HLWG, a few critical comments can be raised.

First, the focus is clearly on security issues @mdgular) migration prevention. Second, the latk
specific attention that should be given to asylatated issues is striking. It even seems that the
objective here is to prevent refugees from enteEingope and to keep them as far as possible that is
as close as possible to their country/region dafioriThird, repatriation is the last important astpef

the elements of the Action plans, whether voluntaryot (thanks to the conclusion of re-admission
agreements). Mysteriously, several aspects of thrapoehensive approach, as it was originally
perceived by the Commission seem to have disappeare

Indeed, the Commission often stressed the fact rib@tt causes, whatever their nature (including
political and social aspectgpould not be addressed in the short term. Therefore, taghkiiem
required a conceptual separation from short-ternjeablves regarding immediate migration
management concerns. Besides, the Commission otlgst@iterated the need to separate the
necessarily humanitarian foundations of asylumthedmore contingent one of migration policy. One
explanation for this 'indiscriminate’ look at migoa flows in the Action Plans is to be found withi
the concept of the 'root causes' approach itselfsdme extent this rather 'lenient' orientatiorihef
external dimension of the migration policy can lyghtly understood by the fact that migration flows
themselves were not categorised and that by inojudhivoluntary migrants (among whom were
asylum seekers), it would seem unfair to adopaeshi approach towards these migrants.

Finally, the Commission clearly recommended angiratgon of different policy fields, rather than an
instrumentalisation of some policies’ tools by atip®licies’ objectives. However, the tasks to be
performed by the actions plans clearly suggestsetktarnal policies instruments are subjected &alus

for migration management objectives, regardlegheif own policy field.

Therefore, the approach adopted, although seemimnigsesting, is quite superficial and not genuinel

comprehensive. The cross-pillar dimension lookseiaabsent, while it remains based on uninformed
assumptions and deprived of an in-depth analysigaaspreviously required by the Commission in its
communications. This understanding of the acticengl outcome is supported by Steven Sterkx’

%0 Terms of reference of the High Level Working GraupAsylum and Migration; preparation of actionmsgor the most
important countries of origin and transit of asylseekers and migrants, 5264/2/99 REV 2, 22 Jan$®9, 5.

%1 Terms of reference of the High Level Working GraupAsylum and Migration; preparation of actionmsdor the most
important countries of origin and transit of asylseekers and migrants, 5264/2/99 REV 2, 22 Jane99,5.
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vision about the 'cross-pillar approach' as it wakled for by the Austrian Strategy papeand the
subsequent actions plans: '...[tjo a large exteatfocus of this cross-pillar approach is directed
towards the reduction of migration pressure, tgatfagainst illegal immigration, restricted acctss
the Union, and the detection and removal of unwaittenigrants through improved contrf.The
emphasis put within the Actions Plans on migratienagement and on related security goals, may
explain the initial reluctance in other externaligies (especially DG Development) to contribute to
their implementation, as well as severe criticisioged by some of the selected third countries (and
especially Morocco).

2.2.2 The disappointing outcome of the Action Plans

The actions plans drafted by the HLWG are oftentinerd as the first failed attempt to implement
the comprehensive approach to migration policy. yTlenstitute the first genuine attempt to

implement effectively the comprehensive, crossapiipproach to migration. However, this initiative
raised a significant number of criticisms. As Ste$erkx explains, two major critiques were dirdcte

against the actions plans, '...[flirst, the complieiek of dialogue with the target countries and, as
such, of a spirit of partnership, and secondly rtamifest emphasis on security-related measti@n

the latter point, Steven Sterkx goes on to deschibethe focus was clearly on the need to findsvay
for ‘controlling and preventing migration into tie) territory, especially [by] the conclusion of

readmission agreemerits

The Action Plans show the limits of the comprehemsipproach. First, in their external dimension,
the Action plans did not reflect a genuine parthigrsvith the selected third countries. Besides, in
their internal aspect, the Action Plans blatarglyoured migration management objectives, regardless
of other policy fields, that seemed purely instratag

This may explain the poor administrative coordimatbetween different Commission DGs. Christina
Boswell underlines that despite the 'readinesseaCouncil® and CommissioH level to recognize the
need for preventive approaches (...), the instihati context of policy-making provided a far from

%2 It is worth noting, however, that the Austriana®&gy Paper on Migration was rejected by the migjarf the Member
States, given its controversial propositions. Hosveuts influence remained significant, as pointed by Steven Sterkx:
"...[T]he direction that EU asylum and migrationipg would take in the aftermath of the Tampere &itin many ways
reflects the ideas and priorities of the Austrilategy paper.' S. Sterkap cit 129.

%3 |bid. He goes on to exemplify that : ‘Controversial mees [put forward by the Austrian Strategy Papet]ude, among
others: making economic aid dependent on the trehtry’'s efforts to reduce push factors; suppleingnamending or
replacing the 1951 Geneva Convention; forced regiair of illegal immigrants to their countries ofigin; and military
interventions to prevent migrtory flows since thegn dramaticallyaffect security interestsof the Member Statesbid
[emphasis added].

3. Sterkx,0op cit121 (n. 1) 'The report to the Nice European Couresiponded to this criticism stressing the needafor
long-term comprehensive approach and for genuingngahip based on reciprocity, dialogue, coopenatand co-
development (...). It also indicated one of the n@istacles to the implementation of the action plahs lack of resources
to finance the measures proposHaid.

%5 | bid.

% See, for example, the Council conclusions concgrifie Commission communication on immigration asglem
policies, in which the Council 'expressed its apjatém' of the previously mentioned communicatiBoll. EU 6-1994, pt.
1.4.3. Nonetheless, the priority remains the fagminst illegal migration.

57 All the more so, as, in its 1994 Communication, @@nmission noted that : “In its Communication ofyM92 on
development co-operation policy in the run-up t@@0Q...) the existing relationship between certaigratory movements
and the development co-operation policy [were higitted].' And "[T]he best remedy yo those migratoressures would be
the promotion of economic growth in the developaumintries. The integration of an active migratianiqy into general
development co-operation policies and external econ relations should be strengthened (...). Thecef of such a global
approach would, however, be felt only in the long.r Communication from the Commission to the Counaidl the
European Parliament on Immigration and Asylum RedicCOM(94)23 Finalpp cit, 16, pt. 58. The Communication the
Commission refers to is the following : Developm€&abperation in the run-up to 2000, SEC(92)915 Fapatit (n.24).
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favourable environmerif® Development policy officials were especially reamt to integrate
migration concerns into their relations with thaountries’® Their fear, quite understandable, was that
development priorities would be absorbed by oresttiejd to migratory management concerns. Indeed,
on the one hand Justice and Home Affairs offictaketing in the Council of Ministers 'were still
largely absorbed with the ‘externalization of cofitagenda (...** On the other hand, development
and foreign affairs officials ‘were keen to avoila many saw as an attempt to subvert development
goals through targeting development to prevent atign flows.®* Especially, as until 1999, there
was an obvious 'absence of more robust politigapstt from the European Councif This approach
was closely followed and supported by other insitins, notably the European Parlianférind the
European Economic and Social Commiftee.

Following the entry into force of the Amsterdam &g the nascent immigration policy was
communitarised and new legal bases were set upgdptacts under the title IV of the EC Treaty.
However, such a communitarisation did not inclutlefields of migration policy. Interestingly, no
reference was made to the ‘comprehensive appreditiough this notion existed prior to the adoption
of the Treaty and was still recurrent in the poliigcourse. This is especially true with respedhto
regulation of economic/labour migratioh.

The legal bases essentially dealt with the ne@stimblish a ‘common asylum policy', which seemed to
be considered the absolute priority. One may wonaleether this could be interpreted as the
consequence of the relative absence of legal chenhenigration and the need to address the 'abuses
of other non-economic immigration procedures (eglgcasylum and family migration). Indeed,
while some clear legal bases existed to adopt mesado fight against illegal migration and to
regulate other 'legal migration' regimes (familynification, long term residence, etc.), economic
migration was still considered the primary compeérof the Member States and, as a result,
implicitly excluded from the possibility to be fber harmonisef

%8 C. Boswell (2003) 626 (n. 6).

%93, Lavenex and R. Kunz, ‘The Migration-Developmaiexus in EU External Relations’, (2008purnal of European
Integration30(3) 439-457. See also C. Boswell (2003 and 2@p8git (n. 6).

60 C. Boswell (2003) 626 (n. 6).
61 C. Boswell (2003)bid.

%2 ibid Read, for instance, the declaration of the Madstfiiropean Council of December 1991, mentionedénBulletin

of the European Community : Bull. EC 12-1991, pt. [Fée focus was clearly on the fight aginst illegamigration. See
also the Six-monthly meeting of ministers with mesgibility for immigration, reported in the Bulletiof the European
Community: Bull. EC 12-1991, pt. 1.4.15. In the cos@ns of the meeting, the ministers made no expitision to the
external aspect of the immigration policy as sutggedy the Commission. Instead, it '...also dectdeldok further into the
question of deportation of illegal immigrants awmdenhdeavour to establish procedures for dealinly witical situations in
the event of large-scale migratory surges.'

8 In a resolution adopted on 18 November 1992 (veference to the 1991 Commission’s Communicatidre,European
Parliament '...[a]rgues that migratory pressuragdcbe stemmed by helping countries of origin teedep their economies.’,
Bull. EC 11-1992, pt. 1.3.25. Similarly, in anothesolution adopted in 1993, the European Parlianneitated that : "..[It]
also regrets that the approach adopted by the tmigigesponsible for immigration takes no accouhnit® previous
resolutions and point out that immigration politypald not be considered solely from the viewpooftsiternal seucrity and
public order but also from that of solidarity wifmmigrants’ countries of origin and the need to pbmwith the
Community’s international obligations regarding humights and fundamental freedoms.', Bull. EC 7/93,%t. 1.2.17.

% In an own-initiative opinion on immigration poli¢gdopted on 28 November 1991), the Economic amigB6ommittee
"...[S]tresses the need to turn migration flowth®account of both countries of origin and hosintoes and to deal with the
causes of immigration. It also calls for the reglisersion of the Treaty of Rome to establish Comnydegal competence in
the field of immigration.’ Bull. EC 11-1991, pt. 110.

® Article 63 of the TEC provided that : 'The Counaitting in accordance with the procedure referreid #rticle 67, shall
(...), adopt : 3.(...) (@) conditions of entry ardidence, and standards on procedures for the issMember States of long-
term visas and residence permits, including thoséhe purpose of family reunion.'

® This also explains the failure of the subsequahmission’s proposals to regulate labour migration.
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The consequence that followed immediately was Hiiie af orientation of the external dimension of
the EU migration policy: from then on, the focusswather on how to ensure return of TCNs
irregularly present on the EU territory.

Thus, the need to harmonise, or establish minimiamdsards for determining refugee statuses, rights,
recognition procedure clearly was an essential@onas reflected by the Amsterdam Treaty.

The Action Plans initiative was an early sign o¢ tjap doomed to increase even further, between
stated policy objectives and their legal transtatio

Despite their lack of successful outcome, the actidans should not be disregarded as they
highlighted for the first time the inherent limi@s and shortcomings of the comprehensive approach
to migration.

3. The 'Resurrection’ of the Migration and Developnent Paradigm: Operationalising
the Migration and Development Approach through theCo-Development Approach

The Tampere declaration made the first officiatrefce to co-development, but this latter approach
was not intended to substitute the ‘root causestoaph, as the original idea was to continue
developing the comprehensive approach to migratitmwever, for both contextual and practical
reasons, the co-development approach increasirgigrbe the dominant paradigm to operationalise
the MDN.

3.1. The Tampere Momentum: The Beginning of the Endthe End of the Beginning?

3.1.1 The Tampere Declaration: Consecrating the compsihepproach to migration while
mentioning co-development

The European Council meeting in Tampere was artgrmpoint regarding the emergence of an external
dimension of the EU migration policy. As Christirgoswell highlights: '(t)he groundbreaking
conclusions of this Special European Council ortideisand Home Affairs stated that justice and
home affairs concerns (which include immigratiord asylum issues) should be ‘integrated in the
definition and implementation of other Union padisiand activities’, including external relatioffs.
More importantly, with regard to the developmentaopreventive approach, translated in pragmatic
terms by the migration and development nexus, thepere declaration showed an increasing
willingness to foster cooperation with sending adlas transit countries, in order to address tu r
causes of illegal immigration.

In its Paragraph 11, the European Council decltdrat

‘The European Union needs a comprehensive apptoactigration addressing political, human rightsl an
development issues in countries and regions ofroagd transit. This requires combating povertyprioving
living conditions and job opportunities, preventicanflicts and consolidating democratic states emsliring
respect for human rights, in particular rights dhamities, women and children. To that end, theddnas
well as Member States are invited to contributehiwitheir respective competence under the Treatea
greater coherence of internal and external poliofethe Union. Partnership with third countries cemed
will also be a key element for the success of supblicy, with a view to promoting co-development.’

The Tampere European Council is indisputably reg@irds the political momentum that implicitly
recognised the need to promote positive links betwaigration and development. Even so, it was the

®7 The fight against irregular immigration remainedimportant necessary correlative concern.
68 C. Boswell (2003) 620 (n. 6).
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outcome of prior political statements as well astiiational attempts at the EU and the Member
States’ level.

The Tampere expressed highly optimistic policy goas$ far as the building of a comprehensive
approach to migration is concerned. Despite tHerfaiof the Actions Plans, the Tampere European
Council magnified a generous approach of migratimanagement towards third countries that had
never been considered before. To some extent,dhgdre programme was so ambitious that it may
now, with a perspective of a hindsight, be callacealistic. According to Sterkx, "...[tjhe ambitiand
political [optimism] at the Tampere Summit to edieiba comprehensive approach to migration were
of a passing natureHe goes on to argue that while the objectives esga@ in the Tampere
Declaration aimed at building a balanced approacthé comprehensive approach to migration, not
merely focused on migration control and securigyés, the policy implementation of this programme
contradicted this approach at a later stige.

3.1.2 The follow-up to Tampere: Giving up on initial artibus goals

Following Tampere, the policy context, in which td®N was subsequently operationalised evolved
substantially. The main priority of the externamdinsion of the migration policy clearly became
security. In this respect, irregular migration vp&sceived as a threat, insofar as the lack of obotr
such flows could eventually destabilise the EU. this context, the MDN was increasingly
instrumentalised in order to fulfil security objectives. This instmentalisation was twofold. First,
the MDN was still used in the policy rhetoric irder to justify the adoption of more control-orieshte
policy goals regarding migration management. Sectimel MDN justified the controversial use of
financial instruments and tools that were not prilp@oncerned with migration management, but that
were supposed, nevertheless, to contribute to aemient of this objective.

This evolution of the reference to the MDN in theligy discourse is particularly striking when

analysing the 2002 Communication from the Commissio the integration of migration issues in the
European Union’s Relations with third countrfésThis document is the first one that actually
provides an in-depth analysis of the MDN in thec#fjiecontext of the EU.

A more security-oriented vision of migration managat

Before the Laeken European Council, the Evaluatibthe conclusions of the Tampere European
Council® already shows a striking change of tone compai#itive Tampere Declaration itself. And
this proved to be true as, since the adoption efAmsterdam Treaty, the systemic approach was
gradually abandoned. Following the entry into foofehe Amsterdam Treaty, the actual building of
the common immigration legal framework proved rwtbe as easy as expected, for both material
(substantial) and procedural reasons. This migdd ekplain why the comprehensive approach was
provisionally left behind for it was too broad arftework to be directly implementé&d.

893, Sterkxpp cit131 (n. 1). As he goes on to underline, '...[Ha area of migration, priority is given to readmisireturn
and the fight against illegal immigration. Concreteasures (...) are concerned with dissuasioreatdhrce —in countries of
origin and transit — nd restriction of access te tnion. In the field of asylum and refugee politye main priority is
increased reception in the region of origin.' 131.

0 By "instrumentalisation’, we understand the mititeg use of policy (financial or legal) tools inder to achieve policy
goals that were not initially (or officially) inteled to fulfil.

L Communication from the Commission to the Council #rel European Parliament, Integrating Migration éssin the
European Union’s Relations with Third Countries, CO82)703 final, 03.12.2002.

2 Evaluation of the conclusions of the Tampere EeaopCouncil, 14926/01 LIMITE, JAI 166, 6 Decemb@0?2.

3 [Clertain specific matters must be giveniampetus [not my emphasisko as to unblock them and to enable formal
adoption to take place as soon as possible; thitidéscase in particular with the proposal for aebiive on family
reunification, with the three proposals concerniagpectively asylum procedures, minimum standavdshie reception of
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This document does not mention at all the linkagéwben migration and development, neither
through the ‘root causes' nor through the 'co-agweént' approach, which, however, was one of the
main points of the Tampere Declaration.

Such an absence is also notable in the above-mextiBvaluation of the Tampere Declaration. This
clearly demonstrates that the Tampere momentunailseady slowly vanishing, imperceptibly paving
the way for the instrumentalisation of externalipoinstruments.

Indeed, while ignoring the MDN, the same documemsisis on other aspects of migration
management that are more control-oriented, asotfeving quotation shows:

'‘Controlling immigration must be given greater pityiin the Union's foreign policy (...). Experientas
shown that the implementation of the action planswd up by the HLWG can be achieved only in
partnership with the countries concerned (...)nltst be acknowledged that the innovatory naturéhef
HLWG's cross-pillar approach has not been witheathing troubles, involving either coordinationveetn
the various Community bodies and within national edstrations or the financial means required to
implement the measures contained in the actiorsplar). Although relatively modest at the outd8tR 10
million for 2001), the existence of a specific batieading for external action regarding migratsbould
make it possible to achieve progress in implemegrdiction plans. The HLWG should continue implementi
existing action plans by stepping up the dialoguth the countries concerned as well as with thesioth
bodies involved (international organisations, NG@s)d ensuring good coordination and consistency
between the actions to be implemented. One bassoteto be drawn from experience acquired to datieei
fact that no future action plan should be drawrexqgept in close partnership with the ‘target’ cmym7t

Several points of this quotation are worth hightigh. As mentioned earlier, the focus seems to
become exclusively the control of immigration. Mover, this document raises the numerous practical
difficulties facing the implementation of the Aatid’lans and, thus, underlined the inherent problems
of the 'comprehensive' approach. The first ondoisausly institutional, as the implementation o€lsu
programmes requires a high degree of institutionatdination, not only at the EU level, but alséhwi

the selected third country, of which cooperatiordéemed necessary. The second obstacle of the
implementation of the comprehensive approach &nfifal, meaning that the necessary financial tools
may not be available to match the ambitious goalkedcomprehensive approach.

The tensed international context also explainstitap shift of focus of the external dimension fram
systemic to an approach based on the instrumeatialisof external policies instruments to tackle
issues that were perceived as a real threat tedberity of the EU. In such a context, there was an
increasing connection between irregular migratiod &ransborder crimes, resulting in a conceptual
assimilation of unauthorised migration as an ofégrer se

Such a perception is clearly shown in the followingptation:

'Growing external pressure: it is important firéatl to recognise that the growing influence of thuropean
Union has led to a steep increase in the expentatd our partners in the JHA field that do not &y
correspond to the priorities set by the Union anel @ot always matched by the means and resources
available.The occurrence of two major crises in recent monthkas further accentuated that pressure.
Faced with the deaths in Dover and the tragedy ofhe terrorist attacks of 11 September 2001, the
European Union proved that it was able to react effetively and swiftly. Combating illegal immigration
networks was, prior to the fight against terroristhe common theme of external action in the JHAdfie

(Contd.)
applicants for asylum and bringing the Dublin Cortinand the proposal for a Directive on the statusng-term resident
into the Community sphere (...).The catalogue cbnemendations for the correct application of thbe®gen acquis and
best practices is an instrument intended to sthemgand standardise border control, assist camdBtes, angrevent
illegal immigration and other forms of crime [emphasis added]. This account shows that the euwweg to the Community
pillar has not been enough to give a decisive iogpédb work in the asylum and immigration sector.ifi&ning the
unanimity rule is clearly a serious hindrance togoess. The move tqualified majority [not my emphasisyoting, as
provided for in the Treaties, would allow proceegino be speeded up.' Evaluation of the conclusidre Tampere
European Council, 14926/01 LIMITE, JAI 166, 6 DecemB001, 5.

4 (Emphasis added) Evaluation of the conclusionghef Tampere European Council, 14926/01 LIMITE, J&B16
December 2001, 13.
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Implementation of a strategy and a plan of actigairest terrorism bring together energies and eigeert
outside the JHA dimension. Nevertheless, the laterains a key feature. Coreper and the GAC arg full
playing their role in monitoring, coordinating, éwating and giving an impetus to activities. A sedpsent,
fuller evaluation of these measures will make ggble to draw any conclusions from the actionake

The Union's role in the JHA sphere has also becomee established amongst the strategic partners:
Balkans, Mediterranean countries, Russia and Ukrdiogh through the instruments devised (regional
programme, action plan, regional cooperation) anolugh the methods used (funding of MEDA, TACIS and
shortly CARDS) *®

Following this evaluation, the conclusions of theeken European Couréjl confirmed this trend.
Indeed, this European Council maintained the fafube nascent external dimension of migration on
the control aspects of migration management, asrshio point 40 of its conclusior$§Subsequently,
the Seville European Council adopted an even nigre approach of external aspects of migration
management.

Prior to the Seville European Council, in a lettiethe Spanish Prime Minister J-M Aznar, leading at
that time the Council Presidency until the end wfie) 2002, the president of the Commission, R.
Prodi, expressed its concerns about illegal imniigmaand connected issues (trafficking in human
beings)”®

Although Romano Prodi seems to insist on the negdamlet the 'spirit' of Tampere disappear, the
context in which he makes such a statement diffegmendously from the overly optimistic
atmosphere that was prevailing when the Tampera@ion was adopted. And this is clearly shown
in another paragraph of the same letter furtherrdavhich mentions explicitly the linkage between
migration and development, which is made in cladation with the objective to deepen cooperation
with third countries in matters linked to EU migeoet management needs:

> (Emphasis added) Evaluation of the conclusionghef Tampere European Council, 14926/01 LIMITE, J&B16
December 2001, 11.

76 Presidency conclusions , European Council meetingiéken, 14 and 15 December 2001, SN 300/1/01/REV

"7'A true common asylum and immigration policy ineslithe establishment of the following instruments:

« the integration of the policy on migratory flowgarthe European Union’s foreign polidy particular, European
readmission agreements must be concluded with th@untries concernedon the basis of a new list of priorities
and a clear action plan. The European Council &adlan action plan to be developed on the basikefCommission
communicatioron illegal immigration and the smuggling of human kings;

« the development of a European systemefarhanging information on asylum, migration and coutries of origin;
the implementation of Eurodac and a Regulation lier more efficient application of the Dublin Conventi with
rapid and efficient procedures;

» the establishment of common standards on procedareasylum, reception and family reunificatioimcluding
accelerated procedures where justifiedThese standards should take account of the reeffer help to asylum
applicants;

 the establishment of specific programmes to cormizatimination and racism."'

Presidency conclusions, European Council meetingaigken, 14 and 15 December 2001, SN 300/1/01/RE}&. Worth
noting that out of the four points quoted, only @eals with discrimination and racism, while thbestthree points clearly
concentrate on migration management, and spedyfical irregular immigration.

8| very much welcome your decision that in Seville should address our citizens’ understandetteerns about illegal
immigration and human trafficking. Unless we are seen to be finding effective respsrto these issues, it will be
increasingly difficult to take forward the necegsdebate on how to manage legal migration and tbpgy respect of our
obligations under the Geneva Convention. At Laekenhad to acknowledge that in this area there wasrgent need to
rekindle the momentum of Tampere There is no shortage of relevant material onGbencil table which, with the right
input from the European Council, can restore thisnetum. | have in mind, in particular, the Actiolaf® against illegal
immigration adopted recently by the Council.' [Emgabadded]
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'We should energetically pursue ideas developethatpere on how to integrate migration issues into o
relations with source and transit countries andntmitor them regularly, bearing in mind that the'€U
development co-operation policy and EU market acege effective ways to normalising migratory flows
The Commission will soon be coming forward with a ammunication on how to develop links between
development and migratory flows.This is already an important strand in our asstsato third countries
enabling us to ensure that they work with us toreskthe root causes of destabilising migratory flows
which are the result of push factors (poverty, tiotsf bad governance) and pull factors (the dyisamof the
European economy, the demand for workers of als3kRatification of the Cotonou Agreement shouldabe
priority in this context, as it will enable us ttape Readmission Agreementsvhere they should be: as one
dimension of constructive overall partnersh?ﬁs.'

As for the Seville Council conclusiofiSthey are even more explicit in their instrumemtatception
of the MDN as a policy tool that may be used taucedirregular immigration. This is particularly the
case in points 33 to 36 on the integration of immatign policy into the Union’s relations with third
countries.

Point 33" expressly refers to the need to tackle the 'remises of illegal immigration'. The 'root
causes' approach is mentioned in relation to thlet ‘hgainst illegal immigration' and not as a purt
the systemic approach to the EU migration policynaore. In this regard, the focus is on finding ways
to reduce unauthorised migration (notably by theption of readmission agreements or the insertion
of readmission clauses in more general agreemeaatt®r than truly solving the 'root causes' from a
development perspective. As the Commission righdints out, '...[d]uring the run-up to the Seville
European Council of June 2002 special attention giian to the question of illegal immigration. In
this context, Heads of States and Government ditgewmteon to the contribution which the EU’s
external policies and instruments, including depgient policy, could make in addressing the
underlying causes of migration flow3.

In point 34 the Council stresses the importance to prompd thiuntries to cooperate on migration
and border management, notably by using finano@ntives. This constitutes a blatant example of
instrumentalisation of external policies (theirdintial means, in particular) for the sake of migrat
management.

9 (Emphasis added).
8 Seville European Council 21-22 June 2002, Presigl@onclusions, 24 October 2002, 13463/02, POLGEN 52

81 'The European Council considers that combatingallémmigration requires a greater effort on thet péthe European
Union and a targeted approach to the problem, thighuse of all appropriate instruments in the odnoé the European
Union’s external relations. To that end, in accamawith the Tampere European Council conclusionsingegrated,
comprehensive and balanced approactatkling the root causes of illegal immigration mus remain the European
Union’s constant long-term objective With this in mind, the European Council points dhat closer economic
cooperation, trade expansion, development assestamel conflict prevention are all means of prongtEconomic
prosperity in the countries concerned and therelyging the underlying causes of migration flowlse European Council
urges that any future cooperation, association quivalent agreement which the European Union or Eugopean
Community concludes with any country should incladgause on joint management of migration flows anaompulsory
readmission in the event of illegal immigration(Emphasis added) Seville European Council 21-22 2002, Presidency
Conclusions, 24 October 2002, 13463/02, POLGEN 52.

82 Communication from the Commission to the Council &l European Parliameriftegrating Migration Issues in the
European Union’s Relations with Third Countri€0M(2002)703 final, 03.12.2002, 7.

8 'The European Council stresses the importance safriy thecooperation of countries of origin and transit in pint
management and in border control as well as on readission Such readmission by third countries should inelthtat of
their own nationals unlawfully present in a MemBgate and, under the same conditions, that of atbentries’ nationals
who can be shown to have passed through the comntpyestion. Cooperation should bring results enghort and medium
term. The Union is prepared to provide the necessary teaital and financial assistancdor the purpose, in which case
the European Community will have to be allocatesl dppropriate resources, within the limits of timarcial perspective.'
[Emphasis added] Seville European Council 21-22 J20@2, Presidency Conclusions, 24 October 2002, 3/826
POLGEN 52.

133



Janine Silga

Finally, both point 3% and point 3% of the Conclusions clearly refer to conditionalignd, more
surprisingly to negative conditionality, as somaciens may arise from the lack of willingness from
third countries to cooperate with the EU on isseggrding its own border management.

The Seville European Council conclusions as wethasfollowing policy documents are examples of
the 'schizophrenic symptoms' of the external dinoensf the EU migration policy. The use of the
adjective 'schizophrenic' seems appropriate wispeaet to this policy field, because it strengthires
migration and security concerns nexus, while kegpip with the rhetoric on the MDN. In this sense
the policy logic of the external dimension of th& Enigration policy is somewhat erratic, since
security issues related to migratory movementsnatenecessarily compatible with a more open-
minded discourse on the MDN. For instance, humanggiing occurs unquestionably due to the
inability of some developing third countries to f@a their citizens against smugglers and traffiske
and therefore, helping them to prevent such evieats happening is theoretically laudable. On the
other hand, human smuggling also results from gttmrder controls, which might, notwithstanding
the fact that they may be legitimate, deprive pimaémigrants of other ways of reaching Europe.
Therefore, although the link between irregular migm and financial assistance (perceived as
development assistance) might exist, it is notrbleascertained. Besides, it may even bring more
confusion and lead to an instrumentalist use @frfaial means, supposedly existing for development.

In this sense, the blurring of time frames is @ starting point of the instrumental approachaias
development and foreign affairs instruments. Ingdet@ early Commission documents clearly
distinguished the short, medium and long-term peEotpes of migration management, within the
framework of the comprehensive approach. The €20§0s policy documents, on the other hand,
confused time lines by mixing up inappropriatelifatient aspects of migration management.

The point here is certainly not to deny the conoecgxisting between some types of migratory flows

and security concerns. Rather, it seems importahtghlight the prevalence that such concerns have
slowly acquired over other concerns related tortligration and development nexus, in leading the

policy discourse on the external dimension of thierigration policy.

Initially, the nexus between security issues anthignation may be regarded as mainly due to the
conceptual integration of migration issues into dostice and Home Affairs pillar (Maastricht) and
subsequently the Area of Freedom, Security andcéusttroduced by the Treaty of Amsterdam. In
fact, both Treaties introduced a formal 'crystaliian’ of the linkage between migration and segurit
issues. The natural consequence of it was theratieg of the external dimension of the emerging EU
migration policy into the external dimension of tiwbole field of Freedom, Security and Justice,
originally called Justice and Home Affairs. Thisegly affected the conceptual framework of the
‘comprehensive approach to migration', which ingiregly disregarded developmental aspects of the
external dimension of migration policy (especialy, as they were never mentioned explicitly in the
Treaty but only in policy documents, deprived obsy legal impact).

This shift in normative paradigm, favouring intdrisgcurity matters over issues of international
cooperation, brought the comprehensive or 'systeapproach to its end. Rather, this approach
remained comprehensive in terms of instrumentsthHaugoals set out, took an unquestionably internal
orientation and although the 'root causes' apprqaaisisted to be mentioned in the official rhetpoiti

had been substantially diverted from its originalaming, as the 2002 Communication shows.

84 ‘The European Council considers it necessary toycaut asystematic assessment of relations with third couries
which do not cooperate in combating illegal immigréion. That assessment will be taken into account iticals between
the European Union and its Member States and thetdes concerned, in all relevant ardasufficient cooperation by a
country could hamper the establishment of closer tations between that country and the Uniori [Emphasis added].

81f full use has been made of existing Communitchamisms but without success, the Council may unamsty find that
a third country has shown an unjustified lack obmeration in the joint management of migration foun that event the
Council may, in accordance with the rules laid dowthe treaties, adopt measures or positions ut@e€ommon Foreign
and Security Policy and other European Union pediciwhile honouring the Union’s contractual comneitits butnot
jeopardising development cooperation objectiveS[Emphasis added].
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The 2002 Communication: the integration of migratissues in the European Union’s Relations with
third countrieg® towards the instrumentalisation of 'developmést!s for migration management
purposes:

The 2002 Communication from the Commission and@afhe the subsequent 2005 Communication
focused on the links between migration and devetograt the EU level and attempted to phrase them
in terms of policy objectives.

In its 2002 Communication, the Commission setstiigly in a realistic approach: 'We must assess the
problem and agree a clear policy line, but we nalst check whether our financial means match our
political ambitions®®

This Communication has been drafted in the aftennaditthe European Council of Seviffewhich
prompted the Commission to engage into deeperitigrés to the actual meanffigind role of the
external dimension of migration. The focus was themigration management and especially on the
fight' against ‘illegal' immigration. Indeed, afeeword to its 2002 Communication, the Commission
recalls the conclusions of the European Councibe¥ille when: 'Heads of States and Government
asked for the integration of immigration policyanthe Union’s relations with third countries and
called for a targeted approach to fh®blem, making use of all appropriate EU external reladio
instruments®

The 2002 Communication refers to the external dsimmof migration policy as the integration of
immigration policy into the EU’s external policy dprogramme$?

3.2. The Emergence of the Co-Development Approdétam Ambition to Pragmatism

The need to focus increasingly on migrants’ agearay contribution in fostering development in their
country of origin stems from the failure of thetial systemic approach advocated by the EU
institutions, which was aiming at reducing migrgtorovement, as a whole.

In contrast, the co-development perspective is moagmatic as it takes it for granted that migmatio
as such can contribute to development and is regssarily a 'symptom' of lack of development. One
may wonder whether this 'resurrection' accountgHerdifficulties to adopt a tougher approach with

8 Communication from the Commission to the Council &l European Parliameriftegrating Migration Issues in the
European Union’s Relations with Third Countri€0M(2002)703 final, 03.12.2002.

8 Communication from the Commission to the Councie tBuropean Parliament, the European Economic amihlSo
Committee and the Committee of the Regidviggration and Development : Some concrete orientatj COM(2005)390
final, 01.09.2005.

8 Communication from the Commission to the Council &l European Parliameritegrating Migration Issues in the
European Union’s Relations with Third Countri€0M(2002)703 finalpp cit(n. 86), 4.

8 Moreover, the Commission recalls that the Europ@anncil requested it to draft a report "on theeeff/eness of
financial resources available at Community levelrégratriation of immigrants and rejected asylunkses for management
of external borders, and for asylum and migratiomjgzts in third countries’. Communication from tBemmission to the
Council and the European Parliamdntegrating Migration Issues in the European UnieiRelations with Third Countries
COM(2002)703 finaljbid.

% According to the Commission the external dimensi6rthe migration policy of the EU amounts to théegration of
"concerns related to migration within the extérpalicy and programmes of the Community’ Commundgatfrom the
Commission to the Council and the European Parlianhetgigrating Migration Issues in the European UnigrfRelations
with Third CountriesCOM(2002)703 finalibid.

1 Communication from the Commission to the Council &l European Parliameriftegrating Migration Issues in the
European Union’s Relations with Third Countri€0OM(2002)703 finalibid.

92 Communication from the Commission to the Council &l European Parliameriftegrating Migration Issues in the
European Union’s Relations with Third Countri€0M(2002)703 finalibid.
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respect to irregular migration: difficulties to mmigte readmission agreements and subsequently to
enforce them on migrants, because of legal hurdlesther explanation would indicate the greater
openness of other policies officials, notably depehent ones.

Because of the impossibility to adopt a comprehenapproach, that seems far too ambitious for the
available means, the objectives of the migratiolicpdn terms of migration and development have
significantly been reduced in scope, nowadays, rwoge essentially, migrants’ contribution
(voluntarily or not) to the development of theiuadries of origin.

Explicit® reference to co-development was initially madehi@ Tampere Programme, but it is not

before the early 2000s that the notion was actuatiplored by EU institutions, especially by the

Commission, which increasingly referred to it, whaaling with migration and development. As a

result, one may conclude that, as things stand;dihdevelopment approach is the prevailing paradigm
of the approach regarding the migration and devetoyg nexus.

Several factors have contributed to the emergehttee@o-development approach:

» First the upsurge of unauthorised migration to BHt¢ made it clear that neither the aborted
systemic approach to migration nor the tough regioesof ‘illegal immigration' were working
effectively.

+ Second, in the early 2000s, international develogmas increasingly perceived as a priority at
the international level, with the adoption of thdélldhnium Development Goals and this trend
was subsequently reflected in the EU context (ilmfean Consensus on Development).

« Third, a more specific emphasis was put on thealjekbetween migration and development at
the international level, with the increase of regiband global fora especially dealing with the
migration and development nexus. These interndteomé regional processes were echoed at the
EU level. At the international level, the main deygnent is the high level dialogue for
migration and development in 2006, followed up byl meetings, first in Brussels, then in
Manila in 2008, in Athens in 2009, and last in Mexin 2010. At the regional level, the most
notable consultative process is the Euro-Africaalagjue on migration and development,
initiated in Rabat (2006) and in Tripoli (2007) aitsl follow-up in Paris (2008 during the
French presidency (this coincided with the adoptbithe European Pact on Immigration that
defined important priorities in this regdrd

The EU took an active part in these initiativesslaswn in preparatory documents to these events.

In parallel, awareness of the importance of th&age between migration and development at the
international level was also increasingly raisgoecgal attention being paid to the importance of
remittances and the fact that they often outwengtuantity official development aid (ODA).

% Indeed, prior to the 1990s, although the notisalitwas not used, several elements related tdevelopment' were often
referred to.

% Those events are mentioned in the Stockholm Pnuges The Stockholm Programme — An open and secure Europe
serving and protecting citizen®fficial Journal C 115, 04.05.2010, 1-38.

% Council of the European Union (Presidendyjiropean Pact on Immigration and Asylut8440/08 LIMITE ASIM 72,
24.09.2008. Chapter V of the Pact is entitled ‘Gremtomprehensive partnership with the countriesrigfn and of transit
to encourage the synergy between migration andaavent’.
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3.2.1 The 2005 Communication from the Commission on nigneand developmetit: First
attempt to set up concrete objectives

This document is fundamental to decipher the lagiderlying the EU action with respect to the
migration and development nexus:

In this document, the Commission identifies thre®@rjiies for action: remittances, the role of
diasporas as actors of home country developmentaatiy, circular migration and brain circulation.

The main themes in these areas are: return migréiith the issue of the reintegration within the
local job market) or more importantly the concefpticcular migration that may be of interest fortfo
highly and less skilled migrants.

1) Remittances

The Commission allows itself to use a very broathd®n of this term as encompassing 'all finamcia
transfers from migrants to beneficiaries in theumtry of origin.'97 The Commission distinguishes
two ways to enhance the impact of remittances erldpment and obeying two different time scales:
1) facilitating financial transfers making them éalper, faster and safer'98 and 2) improving their
impact on the development of recipient countriehilg/the first objective may be achieved in the
short and medium term, the second one can onlgdxhed in the long term.

2) Diasporas

In its Communication the Commission relates to mtiaas as '...[N]ot only the nationals from that
country living abroad, but also migrants who, liyiabroad, have acquired the citizenship of their
country of residence (often losing their origindizenship in the process) and migrants’ childrenmb
abroad, whatever their citizenship, as long as te&in some form of commitment to and/or interest
in their country of origin or that of their parents

The Commission invites Member States to 'identifg @ngage diasporas organizations, which could
be suitable and representative interlocutors inelbgment policy.' In this latter respect, the
Commission heavily relies on the commitments of MemStates to achieve most of its support to
diasporas’ action in their countries of origin. éedl, diasporas still remain under the scope of the
Member States and their immigration policies.

3) Circular migration and brain circulation

'‘Brain circulation' refers to direct contributiori migrants to the development of their country of
origin, as opposed to 'brain drain'. By direct cttion, we understand the fact that the migramt (
member of a 'diaspora’) intervenes personally énpttocess of development. We oppose the notion of
direct contribution to indirect contribution (bettepresented by remittances), as the latter ncto@s

not necessarily infer a well-thought and positivgpact on development.

% Communication from the Commission to the Councie ffuropean Parliament, the European Economic amiflSo
Committee and the Committee of the Regidviggration and Development : Some concrete orientatj COM(2005)390
final, 01.09.2005.

9 Communication from the Commission to the Councie ffuropean Parliament, the European Economic amiflSo
Committee and the Committee of the Regidvggration and Development : Some concrete orientetj COM(2005)390
final, ibid, 3.

% Communication from the Commission to the Councie tBuropean Parliament, the European Economic amihlSo
Committee and the Committee of the Regidviggration and Development : Some concrete orientetj COM(2005)390
final, ibid.
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The core idea here is to maximise the developmetdntial of migrants’ circulation, as both their
sending and destination countries may benefit fiorBy brain circulation, the Commission means:
"...[tlhe possibility for developing countries to draon the skills, know-how and other forms of
experience gained by their migrants- whether treyehreturned or not- and members of their diaspora
abroad.' In fact, the Commission is concerned wlith way to remove the obstacles to circular
migration. The last aspect, which overlaps heawith the second one is migrants’ mobility.

3.2.2 Migration as part of the Policy Coherence for Depetent: A development-oriented
version of the ‘comprehensive approach' to mignatianagemerit

The objectives of the Development Policy and tteggmation of migration questions in this policy
framework

Despite the increasing amount of objectives thatsaipposedly part of the development policy, the
actual primary objective, that is development ftdelbecoming more and more blurred.

As confirmed by the Treaty of Lisbon, the eradimatof poverty slowly emerged as the overarching
objective of the development policy of the EOAnother feature of the EU development policy is th
importance of political conditionalit}f*

Beyond these two prevailing objectives, the ligrently seems endless as the EU development policy
increasingly tries to match the complexity of tlewvelopment process itself.

The European Consensus on Developffieatided more objectives to the list, such as: watesrgy,
agriculture, social cohesion and employnm&ht.

Subsequently more ‘horizontal issues' intended g¢omainstreamed in Community development
initiatives were added, such as democracy, goo@mewice and human rights, gender equality, the
rights of children, environmental sustainabifit{Horizontal issues actually refer to basic prinespl

of action in the development field that should glevdve taken into account when programming or
implementing aid, as these principles ensure theistency of development policy itself.

The mainstreaming of development policy within bieader framework of the EU external relations
appears as its salient current feafitednd this trend has been maintained by the Lisbafy, in
which the broader policy framework of the extermation of the European Union covers the

% This section builds on the analysis by J. Orbig ldnVersluys, ‘The European Union’s InternatioBaivelopment Policy :
Leading and Benevolent?’, in J. Orbie (e&Elrope’s Global Role — External Policices of therdpean Union (Ashgate,
2008) 67-90.

100 |hid at 78.
101 pid.

192 Joint Statement by the Council and the Represeasati¥ the Governments of the Member States mesiitiun the
Council, the European Parliament and the Commissibth® European Union Development Polichhe European
Consensusl4820/05, 22.11.2005.

103 3. Orbie and H. Versluys, ‘The European Uniomtetnational Development Policy : Leading and Betewd’ op cit at
79 (n. 99).

1% pid.

105 One significant example is given by the abolitiminthe Development Council: ‘The most notable modifon at the
institutional level was the abolition of the Devetoent Council in 2002. Development issues (...)rgenow discussed in
the General Affairs and External Relations Coun&Nhile the authors acknowledge that : 'On the omaedh such
institutional reforms might provide opportunities increase coherence in the Union’s internatiorafgomance. On the
other hand, [they underline that] the result migata marginalisation of development objectivesawofir of foreign policy
ambitions.ibid at 82.
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development policy®® Therefore, although it still has its own objectivéhe development policy
shares most of its features with other externatcpdields, which did not use to be the case atter
adoption of the Maastricht Treaty, providing foetfirst time an independent legal basis for the EU
development policy.

Migration within the context of development: Poli@gherence for Development (PCD)

Although the comprehensive approach has been abadda most of its aspects, one may wonder
whether it could not 'regenerate’ within the frarmgwof development policy. Indeed, even if there is
still no 'policy ownership' of the external dimemsiof migration by the development policy, the
'discourse ownership' is increasingly taking plateleast to some extent. This renewed interest and
attention might explain why the 'root causes' apgpinowvas not given up totally after the failure tué t
Action Plans and went on to be mentioned in thé&paliscourse.

On the other hand, one should remain cautiousisladtse ownership' does not automatically mean
either that the discourse is different or that ¢hisr an actual increase of influence of development
officials in setting objectives regarding migratiommnagement that would correspond more to the
development paradigm of the MDN.

Nevertheless, a revival of the comprehensive aghbreaems to be taking place within the framework
of the development policy through the legally basetion of policy coherence for developmétit.
Could it provide for an adequate formulation of thEDN from a more development-oriented
perspective? And what about the short-term objestdf the migration policy in this respect?

EU development policy can be best described aslieypfield rather than a fully-fledged policy?
Indeed, tasks and objectives related to developmey be found in the scope of several other
policies. Development objectives are extremely acirand are also directed towards a significant
number of different actors, both internally andeemally.

108 Article 21 of the treaty on EU constitutes themative legal basis of the EU development policyislan overaching
provision covering all external policies.

Article 21 81 :'The Union’s action on the interimai@l scene shall be guided by the principles whiate inspired its own
creation, development ans enlargement and whisheks to advance in the wider world : democraay,rtthe of law, the
universality and indivisibility of human rights afuhdamental freedoms, repect for human dignitg,ghinciples of equality
and solidarity and respect for the principles & tHiN Charter and international law (...).'

Article 21 82 d. 'The Union shall define and purswenmon policies and actions, and shall work fdrigher degree of
cooperation in all fields of international relat&rin order to : (...) foster the sustainable ecompsicial and environmental
development of developing countries, with the priyr@im of eradicating poverty (...)'

As for the substantial legal basis of the develapmpelicy, it is laid down in article 208 of theéaty on the functioning of
the European Union (ex-Article 177 of the TEC), adang to which,

1. Union policy in the field of development coogiion shall be conducted within the framework of thrinciples and
objectives of the Union’s external action. The Urdodevelopment cooperation policy and that of Member States
complement and reinforce each other.

Union development cooperation policy shall hav@&sprimary objective the reduction and, in theddarm, the eradication
of poverty. The Union shall take account of theecliyes of development cooperation in the polittest it implements
which are likely to affect developing countries.

2. The Union and the Member States shall comply whie commitments and take account of the objectihey have
approved in the context of the United Nations atiiocompetent international organisations.'

107 See article 208, 1. §2 of the Treaty on the Fonatig of the European Union.

108 This exhaustive understanding of development gmsgd to development policy can be found in eatly @olicy
documents dealing with the conceptual frameworkhisf policy field, SEC (92) 915 finagp citat 14 (n 24) : 'A common
comprehensive approach to development problemsdeawls the confines of development cooperatiorcypdti the strict
sense and should be seen by the Community and itsbkteStates as a way of making good the three |rshiortfalls [of
the development policy] (...), regarding coordiaatipolicy linkage and the voicing of policy.’
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As a result, the notion that best fits developnwjectives is 'policy coherence’, that is the way i
which, development as a non uniform and non-unifiedicy field articulates its many internal
objectives and its links with other policies, ath®n directly related to development.

The concept of PCD can be traced back to the aanbties, especially when development policy was
formally enshrined in the Treaty, thus acquiringi@gstatus (as an external policy) with other more
traditional policies, such as trade. The definitadrits own principles and objectives in a widehias
allowed for its inevitable connection to other tethpolicies.

In its 1992 Communication on development policyha run-up to 2000, the Commission laid down
the basic principles underpinning the PCD. Asates:

"...[lln its own sphere of competence the Communizgds to improve thiinkage between development
policy and the common policiege.g. the common agricultural policy, the commizshédries policy and the
common commercial policy), taking full account dfeir beneficial and/or negative implications foe th
developing countries. By the same token, developnwmperation policy must be formulated and
implemented in such a way as to further the objestof other Community policies (environment, sggur
population movements(...)), as well as achieve its own primary goafscombating poverty, above all).

Such synergy between Community policies may be g#eeraround a number of specific themes
(environmentpopulation movements (...)) that involve issues that transcend or panallel to the area of
applica}Lt(i)gn, strictly defined, of a number of commolicies or bilateral policies pursued by the Nbem
States:

It is interesting to note that migration is alreathentioned by the Commission (through the
mentioning of 'population movements') as one ftlt is intrinsically linked to development policy.

And this is even clearer as, in the same docunteatCommission further refers to its own 1991
Communication on immigratiot?

The concept was then formally adopted in 2805yhile the same year the Global Approach to
Migration made the migration and development nerus, pillar of the EU migration policy” The
current definition of the concept of PCD takes ba bne given by the OECD, according to which,
"...[p]olicy coherence for development means wakia ensure that the objective and results of a
government’s development policies are not underchiog other policies of that same government
which impact on developing countries, and thatehaether policies support development objectives
where feasibl&:'?

The linkage between migration and developmentaarty highlighted in the most recent report of the
United Nations Development Progranmiiieon mobility and development® The EU conception of

109 5EC(92) 915ibid at 14 [emphasis added].

10 The Commission’s proposals on immigration offerseful illustration of such an approach [based alitp coherence].
The Commission’s communication on the matter (SEQA@8)) emphasized the need for greater coordinatiamational

and Community development policy and incorporatidntfds dimension in future cooperation agreementenever

necessary. It went on to identify certain typepufjects that could be promoted under developmeaperation policy to
help resolve immigration problems. These proposatsributes to a concerted Community approach i® ifsues." SEC
(92) 915,ibid at 15.

111 Communication from the Commission to the Council, Bugopean Parliament and the European EconomicSanil
Committee, Policy Coherence for Development — Accelerating psg towards attaining the Millenium Development
Goals COM(2005) 134 Final, 12.04.2005. Report from then@ussion to the Council, the European Parliamerd, th
European Economic and Social Committee and the Ctisemdf the Region€U 2009 Report on Policy Coherence for
DevelopmentCOM(2009) 461 Final, 17.09.2009.

112 The Council for the European Union, Global ApproachMigration : Priority actions focusing on Africand the
Mediterranean, 15451/05, 06.12.2005.

113 Communication from the Commission to the Council, Bugopean Parliament and the European EconomicSanil
Committee, Policy Coherence for Development — Accelerating psg towards attaining the Millenium Development
Goals COM(2005) 134 Final, 12.04.2005, at 3.

114 Hereafter 'UNDP'.
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development largely echoes the notion of ‘humaretiment®'® as it is reflected in the last Human

Development Report dealing with mobility (includimgernational migration). The concept of human
development itself is based on the notion of ‘hurfraedoms’, alternatively called the ‘capabilities
approach’. This notion relies on the conceptioridefvelopment as freedom’, as conceptualised by
Amartya Sert!” Taking this perspective of development might lemdegard international migration
as the dynamic aspect of development.

As stated previously, this vision of mobility iseakly reflected in the last Human Development
Report, released by the UNDP. According to it: 'Hunmobility can be hugely effective in raising a
person’s income, health and education prospectsit®ualue is more than that : being able to decid
where to live is a key element of human freedtfh.

The Report goes on to add that: '...[M]Jost movementhie world does not take place between
developing and developed countries; it does nat ¢éafee place between countries. The overwhelming
majority of people who move do so inside their ogountry (around 740 Million people could be
considered as internal migrantsihus, the impact of mobility on development géesbeyond the
ambit of international migration, as the latteruathy stems from internal movement.

Hence, in the context of migration, the capabditegproach can be defined as the process by which
individuals are able to choose the way they wanlivi® their lives'® and the reasoning is that if
development is understood as « freedom », thealitity to move is part of developmeft.

According to the last Human Development report, @igposals can be put forward to enhance the
benefits stemming from mobility:

1. Liberalising and simplifying regular channels fabbur migration.

2. Ensuring basic rights for migrants: equal remunendor equal work, decent working conditions;
right to organise collective bargain; right notb® subjected to arbitrary detention and right to be
entitled to due process in the event of deportatiigit not to be subjected to cruel, inhuman or
degrading treatment and the right to return tortb@untries of origin.

3. Reduction of migration transaction costs: openingidors and introducing regimes that allow
free movement; reducing the costs of and easingsacto official documents, such as birth
certificates and passport; empowerment of migratiyugh access to information, rights of
recourse abroad and stronger social networks; neglipaperwork; regulation of private recruiters

(Contd.)
1% Human Development Report 2009, Overcoming barri¢isman mobility and development, Published for théted
Nations Development Programme (UNDP), Palgrave Mi&m New York, 2009.

118 The current normative understanding of developnietosely related to the human development pgradidopted by
the UNDP in the early 1990s and according to whithman development is : '...[A] process of enlargiegple’s choices
(...) . [This concept] has two sides : the formatadrhuman capabilities — such as improved healtowkedge and skills —
and the use people make of their acquired capabilit for leisure, productive purposes of beingvadn cultural, social and
political affairs." Human Development Report 1990bkshed for the United Nations Development Progrem(UNDP),
(Oxford University Press, 1990), at 10.

17 A, Sen,Development as Freedof@xford University Press, 1999).

118 Human Development Report 2009, Overcoming barrielsman mobility and developmertublishes for the United
Nations Development Programme (UNDBp, cit1 (n. 116). The Report also stresses that: '‘Oamgit to understand the
implication of human movement for human developmzedins with the idea that is central to the apghoaf this report.
This is the concept of human development as tharesipn of people’s freedoms to live their livestesy chooseibid at 14.

1% Human Development Report 2009, Overcoming barrigtsnan mobility and development, Publishes for thdted
Nations Development Programme (UNDP), ibid at 3.

120 For more critical views on relating the ‘capalelit approach to migration, see S. Deneulin, ‘litligl Well-being,
Migration Remittances and the Common Goods’, (20008 European Journal of Development Reseat@il), 45-58.
Basing her line of reasoning on the notion of 'ComrBwod’, this author points out that : 'Migrationaiform of ‘exit’
strategy which does not encourage people to ‘vateair concerns regarding the government’s incoemet in fulfiling its
social duties (...). While the poor improve the oeling of their family and community by migratifgecause the current
development model is unable to incorporate theey tcttually contribute to a policitcal, economidawcial system which
further excludes themibid at 51.
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to prevent abuses and fraud; direct administratan recruitment by public agencies;
intergovernmental cooperation.

4. Improving outcomes for migrants and destinationntes (integration policies): provide access
to basic services (health and schooling); help wewers to acquire language proficiency; allow
people to work; address local budget issues, imuufiscal transfers to finance additional local
needs; address discrimination and xenophobia; eriairrtreatment during recession.

5. Enabling benefits from internal mobility: removerhers to internal mobility; provide appropriate
support to movers at destination; redistributerasenue; enhance responsiveness.

6. Making mobility an integral part of national deveioent strategies: promote human development
at home, countries of origin being primary respblesio address development failures.

These policy objectives concerning the MDN at titernational level may be compared with the one
formulated at the EU level in the context of theCPC

In its conclusions on migration for developréhtthe Council emphasises that the following points
may contribute to foster positive links between raigpn and development:

1. Organisation of legal immigration and mobility apts for nationals of developing countries for
education and labour, while taking into accountolabmarkets and reception capacities of
Member States respecting their competencies angrith@ple of community preference.

2. Facilitation of circular migration and voluntarytwen: portability of social rights, stabilising
residence rights in order to allow for more movemeetween both countries of origin and
destination, and to help countries of origin tor@ase their capacity to « reintegrate » their
nationals.

3. Combating brain drain through establishing codesoofduct on ethical recruitment.

4. Promoting transparent, faster and more secure ftdwsmittances to Migrant’s country of origin
and improve the use of legal remittances channels.

5. Promoting a gender balance in EU migration polieied programmes.

6. Further development of cooperation within the framek of cooperation platform instruments
and mobility partnerships.

4. Conclusion

The EU PCD might provide a concrete solution todbsetradiction between the EU policy discourse
promoting the MDN and the primary focus of migratipolicy on ‘combating' irregular immigration,
regardless of development objectives.

However, the policy discourse remains 'schizopletelivhile it acknowledges the positive linkages
between migration and development, it does notngtyoexpress the concrete implications that
fostering such positive relationships could havéeims of migration management. As a result, even
though the concept of PCD enables the EU developpwity to integrate migration in its own policy
objectives, it still fails to question (control-ented) migration management, essentially focusetien
fight' against irregular immigration, insofar &ssi non-beneficial for development and especitily
human beings from developing countries.

121 policy Coherence for Development: draft Council Cosidns on Migration for Development, 15806/09,
12 November 2009.

142



Development and Migration

Another problematic aspect of the MDN in the cohtaixthe development policy has to do with the
regulation of migrants’ rights and status. Indetd current focus on ‘legality’ of migrants (rights
tightly linked with legal status) induces an unddateé proximity between MDN and law (or rather
'legality’). This could be problematic for develogia legal dimension of the MDN that would truly be
development-orientetf? Indeed, although development policy has numerouals tfor achieving its
goals abroad, it does not have the power to reglet legal situation of migrants from developing
countries internally. This remains within the readihmigration policy and is hardly questioned by
development policy. Even in the context of the PP phrase 'if properly managed' is commonly
used, as a ‘warning’ to underline that migratiotl we beneficial to development only if migration
policy follows its own policy objectives. Reciprdiga if migration is not properly managed,
notwithstanding what this phrase actually meansilitoring no benefit for development.

Unfortunately, the gap between stated policy objestand actual outcomes is far from being bridged.
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A Critical Appraisal of the EU's Global Approach to Migration (GAM): A Useful Policy Making
Instrument in the EU-MENA Context?

Some Preliminary Insights into the GAM'’s Policy Digourse

Tamirace Fakhoury, Ph.b.

1. Introduction

This paper seeks to analyse the extent to whichElde'Global Approach to Migration' (GAM)
provides a coherent policy-making framework visig-\the Arab Mediterranean countries
neighbouring the EU (MENAJ.Departing from the premises that the GAM is stillan exploratory
phase, the paper proposes to capture its effeetbgems an external policy framework by analysieg th
policy discourse and its implicatioris.

Without the intent of overemphasising policy docuitseas vehicles for political action, the paper
draws upon the analytical interrelationships betwpelicy discourse and policy chantyét. bases
itself on the assumption that the contents of gpotitscourse affect policy change and that policy
discourse is an important constituent of the policgcess. Thus, on the one hand, the discourse
affects in one way or another how policy frafdsfine a policy issue, ground their objectives] an
carve out the policy coherent@n the other hand, it also affects how partieseamed by the policy
framework build certain expectations and percegtimwards the policy. In this specific context, the
paper argues that the GAM'’s policy discourse isoastitutive factor that impacts on cooperation
dynamics with neighbouring states in migrationtedafields.

1 Tamirace Fakhoury earned in 2007 a PhD in Poliménces from the University of Freiburg in Germand the Arnold
Bergstraesser Institute, where she has been adeetnd a scientific researcher. She is currenflgean Monnet Postdoctoral
Fellow at the Robert Schuman Centre for Advancedli&suat the European University Institute, Floreraned a visiting
scholar at the Centre for Middle Eastern Studiesy&rnity of California in Berkeley.

2 With no intent to cover all the Arab world, theppa specifically refers to the Arab countries néiglring the EU and that
are part of the Middle East and North Africa (MENAhese countries are also labelled as the SoutdrarEastern Arab
Mediterranean countries.

3 Policy discourse is defined in this paper as theemble of normative and methodological elements ttres GAM texts
ascribe to what the “Global Approach to Migrationepomenon” means. Analysing its implications usuathnsists in
‘understanding the practices that underpin it, tvlsopposes establishing a correspondence betweettisttourse and the
practice, between actions undertaken (or to be rtalden) internationally and the discourse helde:S&. Colin,Russian
Foreign Policy Discourse during the Kosovo Crisistelmal Struggles and the Political Imaginair€entre d'études et de
recherches internationales Sciences Po, 2004 .

4 See V. Bhatia and W. D. Coleman. ‘Ideas and DiseouwReform and Resistance in the Canadian and GermalthHe
Systems' (2003Fanadian Journal of Political Sciencg6, 715-739, 720-721.

® A policy framework is defined in this text as amsemble of normative, cognitive and argumentativmmonents that
conceptualise a certain policy issue and that pitesa certain course of action so as to implertt@atpolicy issue.

® A plethora of literature has tackled policy discsiand how it affects the policy process and pallegnge. For accounts
on how discourse as an approach to policy issuageshpolicies and policy implementation, and fadmegs in different
disciplines in social sciences and internationditips, see for instance: R. Apthorpe, 'Developnfealicy discourse’, (1986)
Public Administration and Developme6f 377-389; V. Bhatia and W. D. Coleman. 'ldeas Bigtourse: Reform and
Resistance in the Canadian and German Health Sy5téa0€3) 4Canadian Journal of Political Scienc86, 715-739; G.
Colin, Russian Foreign Policy Discourse during the Kosovi€r Internal Struggles and the Political Imaginai Centre
d'études et de recherches internationales Sci€t®e2004, 1-39; C. Juma, and N.G Clark, 'Policy Rebeiar Sub-Saharan
Africa: an exploration’, (1995) Public Administration & Developmentl5, 121-37; H. Larsenforeign Policy and
Discourse Analysis: France, Britain and Euroggndon: London School of Economics and Politicaele8ce, 1997 ; V.
Schmidt, 'Does Discourse Matter in the Politic3\lfare State Adjustment?’, (2002)Cdmparative Political Studie35,
168-93; C. Shore and S. Wrighinthropology of Policy, Critical Perspectives on @mance and Power(Routledge,
1997); Y. Surel, 'The Role of Cognitive and Normatfames in Policy-Making',(2000) Journal of European Public
Policy 7, 495-512.
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The major finding underpinning this analysis istttitee GAM - as a pivotal policy benchmark in the
development of the EU’s immigration policy - doed succeed by means of its discourse to ground the
transformations it intends to bring about. The @ipancies between the GAM'’s definition at a themati
level and its contextualisation in geographicainteias well as the methodological contradictionsgyi
beneath its policy discourse are likely to backfire 'the credibility’ of the GAM as an external
migration policy frameworkand generatenmetexpectations with third parties.

In order to develop this argument, | will firstlyisduss why policy discourse is an important
component likely to influence the impact of the EUslobal Approach to Migration as a policy
framework. Then, in order to concretely capture tlibev GAM’s discoursaindermines the GAM'’s
utility as a coherent instrument with its partnénwill focus on one specific case study: the EUdAra
Mediterranean relations.

Although the EU’s Global Approach to Migration prd@s a conceptual matrix for mainstreaming
migration governance in different regions, | haveosen to shed light on the case of the Arab
Mediterranean countries for the following reaso@m the one hand, some neighbouring Arab
countries such as Morocco have become in the &ftgimportant dialogue partners for the EU and
possess significant leveray@n the other hand, the Arab Mediterranean counthi@ve been an
important testing field for the EU’s ability to ie a balance between its external migration pcdicgt

its security-driven imperatives Analysing how the GAM discourse redefines the Elgernal
migration policy in this region, and seeks to bedge gap between the EU’s migration policy and the
conclusion of genuine partnership with third partiean be used to draw significant findings on the
effectiveness of the GAM as a new policy framework.

To this end, the study will confine itself to angihyg the written discourse and the methodologhén t
formal documents that lay the foundations of theragch (mainly the European Commission’s (EC)
communications). | will show how the GAM objectiydsatures, and instruments as outlined in the
EC policy statements, while undoubtedly holdingnpiing potential, are misleading when it comes
to assessing discourse characteristics, coherenmtcexpected goals. Additionally, | will argue thia
GAM fails to link the apparent objective of its disirse with corresponding policy strategies thag ma
fulfil this objective. Thus, the GAM instrumentsathare suggested for the Arab Mediterranean region
in the policy documents correspond only partialifhwvhat the GAM definition propound$ Finally,

the paper hints at explanations at the EU levelrimrting to the ambivalence of the GAM’s discourse
and suggests ways for consolidating its coheremtieei EU-Arab Mediterranean case.

It is worth referring here to some limitations hretstudy. Thus, the latter, as mentioned abovenlynai
focuses on the content of the EC communicationsdaed not expand its scope to studying how the
different stances at EU level have shaped and itegaihe formulation of this discourse. In this
regard, the study may give excessive power to lile¢oric of the EC policy documents, which are
themselves subject to various political underpigeimnd constraints at EU level. To complete the
picture, an in-depth study, which evaluates thecgts and statements of various EU policy organs,
which have played an important role in shaping @M, and their incidence on policy change, is

" The Communication 'Priority Actions for Respondingttie Challenges of Migration: First follow-up to Hgron Court'
underlines the following: 'the Commission recognittes need for a coherent, overall and balancedoagpron migration
issues, and the fact that setting up a clear andatidlated EU immigration policy adds to the crdiipof the EU on the
international stage and in its relations with thicduntries’. See: European Commissi@pmmunication from the
Commission to the European Parliament and the CouRcibrity Actions for Responding to the Challengésviigration:
First follow-up to Hampton CourCOM (2005) 621, 2.

8 See: J. P. Cassarino, 'EU Mobility Partnershipgréssion of a new compromise’, (2008yration Information Source2.

9See: O. Doukoure, and H. Oger, 'The EC External oign Policy: The Case of the MENA Countri€SARIM Research
Report2007, available at: http://cadmus.eui.eu/dspaistfbam/1814/7991/1/CARIM-RR_2007_06.pdf.

1% The GAM roadmap concerning the Arab Mediterraneamtries does not match the promising definitiom documents
put forward. In fact, there is an ostensible gagvben the GAM as a broad normative construct orotieehand and how it
is envisaged to be applied in geographical terms.
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needed! Despite these limitations, the paper seeks tceraiglebate on how the GAM’s policy
discourse, as put forward by the European Commmisgdy itself a powerful pillar of the EU policy-
making framework that generates a set of policynd&ins, beliefs and expectations regarding how a
normative global approach to migration is to beasived and implemented.

2. Analytical Framing

Far from assuming that discourse, policies anccpaplementation are coherent and follow a linear
model, the paper draws attention to interplays betwpolicy discourse and policy process, which
shape cooperation prospects with third partieslsid ponders how policy discourse and the ideas tha
are embedded in the discourse may reverberate lmy poherence and policy change. By building a
constructional blend of perceptions, expectationeanings, and envisaged actions, ifenable
actors to construct frames with which to legitimitteeir policy proposals' and project certain
anticipated outcomes. Whether these anticipatetbmés are met or not in the policy implementation
stage is not the question. The main focus of arghjisages more on showing that policy discourse is
in itself ameaning-makingonstituent and eontributingfactor in the policy process that enhances or
undermines the credibility of a policy frame andtérs or undermines cooperation with third parties.

In this analysis, | adopt Bhatia’s and Coleman’aliical framework for 'analyzing political disceer
and policy changé’ Based on the premises that the way policy diseoarsculates ideas can impact
policy change, this framework categorizes policgcdurse into four different types: rhetorical,
instrumental, challenging and truth-seeking dissesir While rhetorical and instrumental discourses
are classified aaugmentativadiscourses that either aim at reinforcing andfyisg prevailing policy
frames without altering them, challenging and trsgleking discourses amansformativediscourses
that aim at bringing about a change in the polieynie either by “persuading” or “seeking consensus”.

1 This also includes studying how the policy disseupf the GAM is shaped by perceptional divergermsseen the
European Commission and the European Council ontibaBlobal Approach to Migration entails.

12 An array of studies in institutional policy anal/$ias sought to elucidate how ideas impact patiaking processes.
Campbell for example argues that ideas 'provideifspsolutions to policy problems, constrain thegondgive and normative
range of solutions that policy makers are likelyctansider, and constitute symbols and concepts ghable actors to
construct frames with which to legitimize their joglproposals'. See: J. L. Campbell, 'InstitutioAnblysis and the Role of
Ideas in Political Economy. Bheory and Societ27: 377-409, 398, quoted in M. Niemel& and A. Baar, 'The Role of
Ideas and Institutional Change in Finnish Publict@eReform', Paper prepared for discussion at threua@nmeeting of
RC19 in Montreal, Canada, August 20-22, 2009, 4.

13 See: Campbelbp cit, 398.

1 These classifications of discourse draw upon dis analysis at the supranational level, partiuia international
relations and EU politics, and they provide a mdtiogy upon which research could build in ordetetst how “policy ideas
are primary contributors to the success or faibfrpolicy change”. See Bhatia and Colemap cit 737. While the GAM is
still undoubtedly in an exploratory phase, thisliptmary analysis in fact serves to warns agaissigning too many hopes
to what the framework can presently yield. It césode used to identify and subsequently mend dps gvhich weaken the
coherence of the GAM’s policy discourse.
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Augmentative
discourses:
rhetorical and
instrumental

Figure 1*°

Transformative
discourses:
Challenging and
Truth-seeking

= Augmentative discourses are constructed &y
smaller number of policy actors

= While the rhetorical discourse serves in its “key

action imperative” toreinforce a policy frame, the
instrumental discoursg@ustifies it while adjusting some
policy failures

. While the rhetorical discourse relies oormative
elementsthe instrumental relies arognitive elementt
support the prevailing policy frame.

. The rhetorical discoursaffirms or reaffirmscertain
features in the policy frame (i.e. program rulet)e
instrumental discoursealters the settingsof policy
instruments

= While in the rhetorical discourse, the consequerice
its success ino policy change but further consolidation
the policy framethe instrumental discourse brings abg
minor adiustments to the policy fra.

. Transformative discourses are constructed kyder array of
policy actors

. While the challenging discourse intendsgprsuade a switch
of allegiance to an alternative policy framénhe truth seeking
discourseseeks consensus on norms and bellafshe latter case,
parties are predisposed to change their allegiascess to favour
Consensus.

. While the challenging discourse usasgnitive elementshe
truth seeking usesormative element® meet its objectives.

. The challenging discourse introduagtanges in the type o
policy instrumentsthe truth seeking discoursatroduces changeg
in program goals and rules

. While in the challenging discourse, the consequesfcés
success hinges diringing about changes in the policy frantke
truth seeking discourggrovokes a fundamental debate concerni
policy frame.

ng

From the premise of this framework, | will show tlthat the policy discourse of the GAilktends

to bea transformative discour§ewhich attempts to generate new normative parasdter EU’s
policy making in migration. Constructed by a wrdege of actors at the EU level, aiming to integrat
as many stakeholders as possible in the process, pashed for mainly by the European
Commissiont, the discourse has aimed at reshaping and redgfimiat the external dimension of
EU’s migration policy stands for and aims at actmgy Still, while the GAM'’s discourse in the
analysed policy documents puts on the table emighg objectives, it does not succeed in developing

consistent cognitive and methodological

relatiopshithat provide the link between

the

conceptualisation of a global approach to migraasna new policy framework and how the policy
discourse intends to put this structure into pcacti

15 Source: adapted from V. Bhatia and W. D. Colertideas and Discourse: Reform and Resistance in thadZanand
German Health System&anadian Journal of Political Sciencg6 (4): September 2003, 715-739, 720-721.

18| would argue in this paper that the GAM policgaburse has transformative features of a rath#ér-seeking nature since
it strives to establish consensus on how the EUllsh®define the external dimension of its migmatjmlicy and marks a
watershed with the previous security-oriented pegSpe. The generic elements of the policy framstake in the discourse
are rather of a normative nature and aim to requuoedise the external dimension of the EU’s mignatpolicy (see: Bhatia

and Coleman, 720-721).

7 For an account on the role of the European Conionisas an agent that has pushed for the 'Europamisand the
‘reinvention of the European strategy' in the donadilegal migration, see S. Carrera 'Building a ComrRolicy on Labour
Immigration: Towards a Comprehensive and Global Apph in the EU?CEPS Working Documer2007, 1-20, 3.
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3. The Global Approach to Migration as a Transformdive Discourse in the EU’s
Migration Policy?

Adopted by the Brussels European Council in 2008, &lobal Approach is defined as the external
dimension of EU’s migration policy and has beenresiace the object of various communications
from the European Commissidhwhich have aimed at refining its inclusivenessherence and

instruments. Enshrined in the Tampere and Hagugrammes? the approach is also to be read
against the backdrop &olicy Plan on Legal Migratiomdopted by the Commission in the same {Rar.

In its definition, the Global Approach to Migratias presented as a framework based @erRuUine
partnershipwith third countries seeking to address migratiesues in a balanced manner and to
devise internal tools at the EU level for dealinghwexternal matters pertaining to intensifying
cooperation with third countriés.

Upon reviewing the EC communications, one notitet the Global Approach to Migration, as a
policy milestone, is presenteas a watershedn the development of EU’s migration policy: 'The
Global Approach reflects a major change in the retiedimension of the European migration policy
over recent years, namely the shift from a primasecurity-centered approach focused on reducing
migratory pressures, to a more transparent anchéedbapproach guided by a better understanding of
all aspects relevant to migration (.%3."

As shown in the following section, EC communicasian this external dimension seek to build and
consolidate consensus on prevailing beliefs guidirg new policy: the belief that EU’s external
migration policy should be grounded on an altexgaframework i.e. a comprehensive and balanced
partnership that encompass third countries. Theserwnications attempt also to devise instruments
that give voice to these policy beliefs.

On the one hand, the GAM’s policy discourse hasoasensual component considering that the
approach inscribes itself within a long processa afonsensually forged development. Hence, in the
light of the Tampere process, there was a growiogsensus at the EU level that a common
immigration policy should encompass the origin ddes’ needs and resort to new cooperative
mechanisms founded more on an integrative thansmedy EU-based approath.

18 European CommissioGommunication from the Commission to the Europeatid®aent and the Council. First follow-up
to Hampton Court COM (2005) 621; European Commissiddommunication from the Commission to the European
Parliament and the Council. The Global Approach tigfdtion One Year On: Towards a Comprehensive Europea
Migration Policy, COM (2006) 735; European CommissiocBpmmunication from the Commission to the European
Parliament and the Council. Applying the Global Agarh to Migration to the Eastern and South-East®egions
Neighbouring the European Unip@OM (2007) 247; European Commissi@gmmunication from the Commission to the
European Parliament and the Council. Strengthenihg Global Approach to Migration: Increasing Coordiitem,
Coherence and SynergjgsOM (2008) 611.

19 For an account on the development of the EU’s commigration policy see for example: A. Venturifi, Fakhoury and
N. Jouant, 'EU Migration Policy towards Arab Meditmean Countries and its Impact on their Labourkiétat, inLabour
Markets Performance and Migratiddlows in Arab Mediterranean Countries: Determinantsl &ffects European Economy
Occasional Paper€0 (1), 2010, 159-203; S. Carrera 'Building a ComifAolicy on Labour Immigration...”

20 See: European CommissioBpmmunication from the Commission to the Europeariid®aent and the CouncilThe
Policy Plan on Legal Migration COM (2005) 669. The plan puts forward five lediska proposals on economic
immigration. It explicitly addresses policy featsirand legislative measures related to economicamigrsuch as the
conditions of entry and residence of economic nmitaand divides economic migrants into the follogvcategories: highly
qualified workers, seasonal workers, remunerataihées and intra-corporate transferees. It alsmwrages circular
migration as a strategy that responds to “labo@dsen Member States while contributing, througbrgwal return, to the
development of countries of origin and offeringliskand other gains to participating migrants.” Atlese features are
present in the GAM.

2l See: European Commissio@ommunication from the Commission to the Europeanligfaent and the Council.
Strengthening the Global Approach to Migration: ie&sing Coordination, Coherence and Synergl&®M(2008) 611.

22 |hid, 3.

23 This approach draws upon the importance of deimipp global approach that would highlight cooperatamong
regions. See: A. Pecoud and P. de Guchteneirmdinttion: the Migration without Borders Scenarin'Migration without
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On the other hand, one cannot but notice an uridgrjyersuasive component in the policy discourse
as EC communications have attempted to provideutirout the last years 'substantive and
methodological improvements' so as to consolidage rherit of this approach and to ground its
relevance by reporting to the Council on what & ka far achievetf.In fact, the Global Approach to
Migration seems to be the fruit of the European @ussion battle, as 'promoter of European
integration processes', against sceptical voicéisaifEuropean Uniofi.

Before arguing why this apparently transformativecdurse does not succeed in grounding the
transformative features it puts forwaehd before developing this argument further inEhkeMENA
context, | will firstly outline the GAM’s broad les and instruments as presented by the EC
communications.

The GAM'’s Broad Lines and Instruments

With a view to addressing various migration polargas, the approach adopts a three-pronged track:
managing legal migration, curbing irregular immigra, and consolidating the link between
migration and development.

This multilayered approach seems to offer a pathswass to synchronise the internal and external EU
policies in the fields of migration, asylum and dpment aid® By placing equal emphasis on three
cornerstone$ the underlying rhetoric attempts to carve out msemsus regarding the need to develop
legal migration channels with third countries, ahé imperative to curb illegal migration whilst
providing a hexus between migration and development

The first follow up to the Hampton Court (2085provides the cornerstone for analysing the GAM’s
policy discourse. This communication highlightsfiand foremost the need for a multilateral pa#t th
aims at involving external stakeholders in mignatmmanagement and delineates the general features
of the comprehensive approach, which aims at tagkinigration ‘as a global phenomen@nWVhile

the 2006 communication on the GAM packs too maricpa@reas together, which cast confusion on
the approach, the subsequent two communication87(2bid 2008) add more clarity. They more
precisely define specific tools and policy framek#upon which the GAM relies. The latest 2008
Communication on strengthening the global appraachigration, partly formulated as a feedback to
the European Council’s 'call to the Commissiondpart on what is being done to implement the
Global Approach® suggests improvements to the approach. It foauses concisely on the practical
ways to ensure what is referred to as 'coordinatioherence and synergies' between the EU and third
countries.

(Contd.)
Borders: Essays on the Free Movement of Pe¢pINESCO-Bergahn books, 2007), at 25. See also:fearo Commission,
Communication from the Commission to the Europeatid®aent and the Council. The first Follow-up to Haop Court
COM (2005) 621, 2.

2 |bidem
% See: S. Carrera 'Building a Common Policy on Laboumigration', 1.

% These internal and external EU policies lie in nieeessity for synchronisation in the followingras: creating new legal
migration channels with third countries, reinfoigithe link between migration and development wififgting against
irregular immigration.

27 The three cornerstones are best delineated inatlest Communication on the GAM. See European Cosiafis
Communication from the Commission to the Europearid®aent and the Council. Strengthening the Globgbdpch to
Migration, COM(2008) 611.

2 The Hampton Court Meeting was an informal meetifiihe EU Heads of State and Government in Octob862During
this meeting, the necessity of developing a comgnsive approach to migration was emphasized. SeepEan
CommissionCommunication from the Commission to the Europeatid®aent and the Council. First follow-up to Hampton
Court, COM (2005) 621.

“|bidem 3.
30 See COM (2008) 611, Introduction
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The main GAM features extracted from the varioumm@mnications have mainly the normative
objective of 'optimising the benefits of migratifor all partners in a spirit of partnerstipand these
features revolve around:

» Pooling information on migration in third countrjes
« Establishing a dialogue encompassing migratiorntedlfeatures;
« Adapting the global approach to the specificitiethe region and countries;

« Devising specific external instruments that devdkagal migration opportunities, dealing with
challenges arising from illegal migration and huntaificking while exploring how migration
nurtures development;

« Providing instruments that tackle the root caugesigration;

« Encouraging capacity building in third countries #$lat origin and transit countries
autonomously deal with migration pressures inclga@iaylum.

In the field of legal migration, focus is placed e following: empowering information flows and
cooperation channels regarding legal migration dppdies with third countries; coordinating with
them on specific labour schemes that could addhes$abour needs of the EU and match available
skills in origin countries; strengthening the relatbetween legal immigration and the socio-ecomomi
development in the EU. Consolidating short-term ititgty devising circular migration and mobility
partnership schemes are also emphasised.

The specific instruments used to concretise thalleggration component in the GAM are either
informative such as disseminating migration prafit@ spurring policy-oriented research. They also
hinge on multiplying migration dialogue avenuestsas the first Euro-Mediterranean Ministerial
meeting on Migration (Albufeira in November 2007hdadrawing upon parallel geographical
frameworks like the European Neighbourhood Poliagsfciation agreements) and the European
Mediterranean Framework (action plans). Others isbis devising bilateral partnerships such as
circular migration schemes, cooperation platforarsg mobility partnershipg. The only hard law
instrument so far developed is the Blue Card, whimtcerns highly-skilled migratioH.

Other EC communications, written in the spirit listglobal approach to migration, have focused on
consolidating the link between managing legal floefsmigration and labour considerations in
Europe and have placed emphasis on the interconnectedetageen the management of legal
migration channels, labour immigration and develepmaid between source and destination
countries?*

In the field of fight against irregular migratioptiorities are given to investing in awarenessingis
concerning irregular migration, strengthening bontknagement systems, consolidating efforts with
a view to signing readmission agreements with tlaomcountries of origin and transit. Capacity
building in origin countries is also a major elem#rat reinforces the fight against irregular migra

as the GAM foresees assisting national institutiemsupholding legislation that curbs illegal
migration, and providing technical assistance fadir control. To that end, instruments mentiomed i

% |bidem 5.

32 See:Joint Declaration on a Mobility Partnership betweti'e EU and Moldova2008;Joint Declaration on a Mobility
Partnership between the EU and Cape Verg@08; Joint Declaration on a Mobility Partnership betwette EU and
Georgig 2009.

33 See:Council Directive 2009/50/EC of 25 May 2009 on theditions of entry and residence of third-countryiomals for
the purposes of highly qualified employmeéni 2009 L155/17.

34 See: European CommissioBommunication from the Commission to the EuropeariidPaent and the CouncilA
Common Immigration Policy for Europe: Principles, tidos and Tools COM(2008) 359 which focuses on various
principles grouped under three main headings: prityp solidarity and security. The principles fecan the necessity of
strengthening the relation between legal immigratiad the socio-economic development in the EUsalihating solidarity
among the member states and establishing partpsralith the countries of origin and transit, anstlia ensuring that the
rules governing legal immigration are met and tthegal immigration is tackled.
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the GAM range from strengthening the FRONTEX, emgomg initiatives that ensure border
management (e.g. setting up a Mediterranean Copatadls Network), implementing readmission
obligations etc. The 2006 communication also exggathe possibility of promoting in the future a
legislation providing for Sanctions against Emplsyef lllegally Staying Third-Country Nationals.
This initiative which resulted in a proposal ofieedtive has not been to date adopted.

In relation to the link between migration and depshent, emphasis is laid on investigating how
remittance transfers can lead to sustainable dpwedat, consolidating links with migrant groups and
Diasporas, acquiring more information on brain n@nd finding how to mitigate it. Instruments and
ways to promote the migration and development nexassetting up schemes to reduce the cost of
remitting, ensuring efficient use of these remities, exploring ways to create jobs in developing
countries (e.g. the EU programme on Migration arevetbpment in Africa), and promoting
investments in regions afflicted by excessive eatign etc.

It is important to note at this stage that therimsients used to reinforce legal migration chanaeds
also used to apply the two other components ightifig against irregular migration and reinforcing
the link between migration and development. Whitvising legal migration channels, mobility
partnerships also tackle aspects related to baatgrol, regularisatiof and readmission on the one
hand and development on the other (such as reinfpiiasporas’ engagement in local development).
Also, informative instruments such as migrationfiige as well as migration cooperation avenues
generate information as well as ways of cooperatiorhow to reinforce legal migration channels,
curb irregular migration and consolidate the link&gtween migration and development.

Hence, the GAM alludes in its policy discourserntei-sectoral instruments, which can be unilateral
(e.g. migration profiles), bilateral (mobility pedrships), multilateral (ministerial meetings) or

international legal instruments (e.g. upholding th¢ smuggling and trafficking protocols) which aim

to achieve simultaneous progress in different pdieas.

In its geographical application, the GAM seeks twar Africa, the Mediterranean, the Eastern and
South-Eastern regions of the EU, Latin America tnedCaribbean.

Notwithstanding the enlightening imperatives of 88M’s discourse, the approach does not yet
succeed in contextualising the core ideas it irgeidoring forward. In the following sections, Ilwi
discuss why the normative discourse of the GAMKisly to create policy expectations that cannot be
met in the Euro-Arab Mediterranean area. | wilbadsgue that the clash between tioemativenessf

the approach and its contextual framing contribtwesweakening of its coherence and its capacity to
bring about policy change in migration managemefhe EU-Arab Mediterranean context provides
an interesting case study for exploration of thwk Ibetween the 'key-action imperatiVesf the
GAM’s discourse and its potential for policy change

¥ See:Proposal for a Directive of the European Parliamand of the Council providing for Sanctions agaiBgiployers of
lllegally Staying Third-Country NationglsCOM (2007) 249. This proposal for a directive fhapposition as a result of
which the directive has not seen the light.

% See:Joint Declaration on a Mobility Partnership betwegnie European Union and Georgia009.

37 See: Figure 1.
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4. The GAM'’s Policy Discourse in the Arab Mediterranean Region: The Mismatch
between the 'Key Action Imperative® and Regional Grounding

The GAM grounds its utility as a new discourse lo'€external migration policy on the promise of
comprehensiveness and ‘genuine partnership’. Iféniden develops a daring normative link
associating the external dimension of the Europdiainn’s migration policy with two components: a
genuine collaboration with third countries and thenbition' of tackling migration sectors 'in
comprehensive and balanced manner based on potiimague and close practical cooperation'.

This all-encompassing definition brings togethee fhgredients of geographical partnership and
thematic comprehensiveness in migration matterdioivever, evokes policy aspirations, which the
approach sustains with difficulty when it comesfr@aming on conceptual grounds its relevance in

thematic and geographical terms.

With respect to the Arab Mediterranean countribgrd is a clear mismatch between the GAM'’s
definitional construct and how the approach suggeshbodying its normative potential on both
thematic and geographical levels in this regionfdet, it is this discordance between the GAM'’s
definitional components and its regional and thé&né&aming, which fosters misleading policy

expectations and undermines the usefulness of M & a new policy discourse.

Three overarching aspects will be discussed iridl@wving sections to corroborate this mismatcle th
unclear geographical classification which makegjutsi impossible to assess whether the GAM
succeeds in its rhetoric to claim comprehensivenasshis geographical area, the instruments
suggested by the approach and their thematic aondrgehic relevance, and, last but not least,
methodological flaws at the root of the very appioa

4.1 Blurred Geographical Typologies

The regional classifications, adopted by the varipolicy documents and encompassing MENA
countries or Arab Mediterranean partner countrége, blurred, inconsistent or too broad to claim
specificity.

The Arab Mediterranean partner countries (MENA)gegerally tackled as ‘the Mediterranégrand
'neighbouring countries' or as part of 'Southern migratory roadsThe North Africa receives
attention under 'Africa’ and ‘the Mediterranearasteérn Mediterranean countries are sometimes
addressed as Middle Eastern countries and somegisnegighbouring countries'.

These broad and changing regional typologies fram molicy document to the other impede a clear
interpretation of how the GAM has contextualisesl @pproach vis-a-vis its Arab Mediterranean
neighbours or whether from the very outset it id&eto disregard regional specificities by privilegi
broad geographical blocks. Many examples corrobdtas confusion.

38 See: Bhatia and Colemanp cit, 717.

39'The Global Approach to Migration can be definedtee external dimension of the European Uniongration policy. It

is based on genuine partnership with third coustfie) and addresses all migration and asylum issuascomprehensive
and balanced manner...it illustrates the ambitiothefEuropean Union to establish an inter-sectoaahéwork to manage
migration in a coherent way through political dgle and close practical cooperation with third d¢oes.' See:
Strengthening the Global Approach to Migrati@OM (2008) 611, 2.

40 See: COM (2005) 621.
“ |bidem.

42 See: COM(2008) 611.
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In the 2005 communicaticti,which focuses on the GAM objectives in the Mediaean area and
Africa, the scope of the Mediterranean area is ro@/ldefined. While an important section is allotted
to discussing 'dialogue and cooperation with Afiaca in particular Sub-Saharan countries of origin'
another focuses on 'work with neighbouring coustrigvhereas the latter section seems to tackle
migration management aspects related to some MEbUAtdes (e.g. Morocco, Algeria), it is not
clear to which Arab countries in the MediterrandanGAM intends to give precedence and why.

This of course suggests that not all Arab Meditezean partner countries are currenggiority
stakeholderdgor the GAM and that some countries in the Med#rean are relegated at the expense of
others for reasons of expedierityin fact, what is clear is that in all policy docents, the North
African countries of the MENA bloc receive moreeation than the Eastern Mediterranean countries
since North African countries are tackled in batt®ns: Africa and the Mediterranean. Conversely,
the Middle East does not arouse much interess. t itimes mentioned so as to acknowledge that it
has not received much attentiSrlternatively, it is treated as a backdrop for Eestern and South-
Eastern regions of the EU. For instance, in the7200mmunication focusing on the Eastern and
South-Eastern regions of the EU (Turkey, Russidkdé®es, and Caucasus), Middle Eastern countries
(Lebanon, Syria and Jordan) are briefly taken mtoount because 'migratory routes' necessitates
considering 'countries of origin and transit furthéeld.*°

On the one hand, this vagueness may be perceivedhastageous in such sense that it denotes
flexibility in the GAM’s dealings with different gional blocs. On the other hand, it puts into goest
the extent to which the GAM as a policy framewarkdilored to the particularities of origin couasi

and their specificities as it propoufiler whether it can really claim comprehensivenasshe basis

of geographical generality. Further, this lack b&apness creates confusion as to which regional and
thematic criteria the approach uses in order ttedintiate ‘the relevance of the global approach in
geographical term§®.

For an onlooker (a researcher or a policy-makery hard to extricate a coherent interpretation of
how the GAM discourse positions itself in the Afdbditerranean and the extent to which it could be
used by these source countries as a reference eéottondefine expectations.

4.2 The Clash between the GAM's ‘Enlightened’ Objees and its Supporting Structure

This section argues that while the thematic relegamf the GAM's discourse assumes a
transformative stance, its geographical groundinghe Arab Mediterranean is far from upholding
these transformative aspects. Generally speakimg, GAM's 'relevance' in 'geographical terms'
matches only partially the normative potential uhdeg its definitional components and partly
corresponds to its 'relevance’ at the thematid'l&ve

43 See: COM (2005) 621.

4 This reflects whether these countries or regioescansidered to be of prime importance in the mamamgt of outward
migration to the EU (i.e. the extent to which treg important countries of origin or transit witgtspect to the EU). In this
case geographical comprehensiveness is undermiriee @xpense of policy priority in dealing wittrspective regions.

45 CcOoM(2008), 11.

46COM(2007) 247, 3. This communication refers to thementries as a part of the Middle East whereantier policy
documents more general categories such as “neigigocountries” (COM (2005) 621, 7) are used. Not the Council
designates this region as incorporated in the “Medinean” (see Council of the European Un@aowincil Conclusions on
Enhancing the Global Approach to Migrati@873rd Justice and Home Affairs Council Meetinggémbourg, 5 and 6 June
2008).

47 The 2008 communication outlines its intent to tfemn the geographical aspects” and propounds 6re differentiated
approach to cooperation gearing it to the speciiutext of the various regions and countries.” S&(2008) 611, 3.

48 COM(2008) 611, 9.
4 CcoM(2008) 611, 3 and 9.
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Regarding whether the EC communications succeedkieloping a policy framework linking the
problem definition with a coherent supporting stare™ an analysis of textual contents indicate that
methodological structures and relationships aremmletely developed to clarify how the policy issue
at stake (i.e. implementing the Global ApproachMigration) will be consistently articulated, in
which policy strategies it will result, and whichsjifications guide these strategies. For instance,
while discussing its thematic relevance, the GAMksaambitious claims and instruments which are
overlooked when it comes to tackling the GAM’s geqical contextualization. An example is the
rather misleading reference to mobility partnership the section grounding the GAM’'s thematic
relevance’ This section seems to ascertain the relevanciéafiyobility Partnerships in establishing
‘an overall framework for migration management witdividual third countries’ and cites the two
concrete examples of Moldova and Cape Verde. Yethé subsequent section dealing with the
relevance of the GAM in geographical terms, therad methodological correspondence between the
aforementioned instrument and the criteria thatccqustify its application at the regional levehdre
again, the communication refers to the mobilitytparship signed with Cape Verde with no further
substantiatiori? Does this mean that mobility partnerships aredile’ tools, more tailored to some
individual countries rather than others, and if, yg@gy? The GAM remains silent on the criteria that
enable contextualising its thematic todls.

This reference to instruments and examples withmethodological grounding results in the GAM
discourse going back and forth between normativasg¢e.g. the possibility to perceive mobility
partnerships as 'overall frameworks for migraticenagement with individual third countries’) and a
description of what the GAM has achieved so far ead achieve in the future (e.g. the mobility
partnerships signed with Moldova and Cape Verde)thke final analysis, the boundary is blurred
between the GAM policy discourss a normative potentiand the GAM policy discourse apalicy
practice

In the sections pertaining to the GAM'’s geographii@ming, the predominant instruments suggested
for the Arab Mediterranean region mainly pivot arddaunching and consolidating frameworks for
cooperation as well as implementing arising an@iptess commitments? Bilateral channels aiming at
optimising cooperation are also targeté@hese non-institutionalised instruments have gsa to
promote the political dialogue on migration. Whallowing for a breadth of cooperation possibilifies
they are no ‘hardcore’ instruments.

More defined geographical instruments such as #s®aation agreements arising out the Euro-
Mediterranean PartnersAip(EMP association agreements) or the action pldnsh@ European
Neighbourhood Policy (ENP action plans) are memtibin 2008’ as providing the basis for further
cooperation in migration-related issues with ne@lring countries including Arab countries.

%0 For an account on how “problem definition” and thevelopment of “a causal story” which develops pbécy issue at
stake are important for policy analysis, see: Bhatid Coleman, 717.

51 COM(2008) 611, 4.
2 COM(2008) 611, 9.

% The unclear context in the EC communications rdggravhy certain countries have been selected tb degain
instruments cast doubt on which aspects becoméatprerequisites for implementing certain policsagegies identified by
the GAM. This unclarity at the same time leavesdber ajar for infinite cooperation possibilities.

%4 For example, we mention the commitments of thet fiuro-Mediterranean Ministerial Meeting on Migoatin November
2007, the 2006 Tripoli Africa-EU Conference, the @Rabat and the 2008 Paris Euro-African Ministe@lahferences on
migration and development and their declaratiorts @ans of action, the first Euro-Mediterranean istierial meeting on
Migration, held in Albufeira in November 2007 etc.

5 COM(2008) 611, 10.

%6 Arising out of the Barcelona Process, the Euro-Medinean Partnership (EMP) has sought to fostércamsolidate
through regional and sub-regional projects andaason agreements links of cooperation, economit political reform
between the EU and Southern and Eastern Meditemac@untries.

5"COM (2005) 621, pp. 7-9.
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The latest 2008 Communication is yet even lesspoltn on the instruments applicable to the MENA
countries. Evoked tools to assess the contexttialisaf the GAM in the 'Southern migratory routes'
and those concerning the Arab Mediterranean camtrhainly encompass non-institutionalised
political frameworks (the Ministerial Conference Trfipoli, Euromed Ministerial Meeting...). More
assertive instruments addressing at least a padnedf ENA countries are not mentioned. While this
might be the result of the European Commission'snkess on developing coherence between its
discourse and what it can achieve, some issuesath highlighting.

The first remark relates to the nature of the ursgnts that the GAM proposes for the region ani the
degree of novelty. As argued above, these instrtsygevalently consist in devising or building upon
avenues for political dialogue. Still, criticallpeaking, one needs to separately analyse thesatiaigr
processes and avenues in order to understandaiiieéd value or why they are chosen in the policy
documents as suitable tools in line with the GAM®lled out objectives. Compared with previous
non-institutionalised frameworks stemming from Eh@opean Mediterranean Partnership, it is not clear
how the GAM roadmap with respect to the Arab Mediieean countries adds new benefits or sustains a
‘genuine partnership' — at least in its polititedtoric. Analytically speaking, the GAM fails inishregard

to back itgransformative discourseith ‘transformative' instruments. On another lewvethe absence of
more daring instruments or sharper contextualigatids difficult to appraise the Global Approaah a
new migration discourse with respect to the Aralditéeranean countries.

From this point of view, it is worth debating whetithe GAM itself as a policy framework is in fact
extraneougo the neighbouring Arab countries and the extenthich the GAM'’s political statements
carry along novel content with respect to the Asabntries’®

In this regard, the GAM discourse seems to stemenfimm an EU need for a functional rhetoric
linking the intrinsic and extrinsic migration compts rather than from the necessity of empowering
origin countries in the policy reference documeénts.

4.3 General Methodological Contradictions withinehGAM Policy Discourse

Notwithstanding these remarks, some general res@engapertaining to the approach itself have to be
taken into account so as to ponder the usefulne®edsAM as a new policy discourse towards the
Arab Mediterranean. These reservations hinge om#étere of comprehensiveness that the GAM’s
rhetoric purports and on the congruence betweerntee-sectoral framework that the GAM would
like to implement and the instruments it propo&xsth aspects cast shadow on the GAM's ability in
its policy discourse to provide a coherent linkviexn the problem definition and the policy strategy
designed to address the issue at stake.

4.3.1 The disputable scope of comprehensiveness

Upon analysing the GAM’s policy documents, one cegithat the GAM normative gist is to establish
transversal comprehensiveness on thematic and a@ugal grounds in an inter-sectoral perspective.
Still this comprehensiveness remains blurred: dbdtustrate EU’s willingness to develop policy
actions with different regions in the three fietidldegal migration, illegal migration and developmf

%8 The GAM has undoubtedly given impetus to the EaespMediterranean Partnership and its policy fraonksv Still, the
mechanisms of the latter inscribe themselves imtdndependent path going back to the Barcelona BsocEhe policy
documents do not clarify why these instrumentsreree! carriers for the GAM's transformative disceeion migration in
the EU-Arab Mediterranean context.

%9 See: S. Sterkx, The External Dimension of EU Asylnd Migration Policy: Expanding Fortress Eurpjped. Orbig(ed.)
Europe’s Global Role: External Policies of the Epean Union Ashgate, 2008, 133.
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Or does it claim to account for third parties’ msts in the migration process, provide a linkage
between migration and development and tackle tbecauses of migratiori?

Should the latter objective be the case, the GAAitty, in its reference documents, to providedo
transversal problem-solving track linking migratiand development as well as remedying the root
causes of migration is poorly developed. Furtheanawell-defined instruments that encompass these
objectives are precariously defined, unevenly antalifor and partially missing with regard to all
regions in the policy statements.

Moreover, the GAM policy documents do not give msglace to the role of sending countries or do
not elaborate on how the latter are supposed tichetine pluralistic spirit of the approach. Hence,
while third countries are pictured as key actorghia GAM’s normative definitiol and thereby
acquire legitimacy to address the policy issudaktes not much is written on how these key actoes a
supposed to intervene or affect the developmepolty strategies in the sections on the geographic
relevance of the Global Approach.

This brings us back to the earlier argument asttether the GAM’s suggested multilateral approach
is in fact a disguised 'unilateralism' insofar ke tinderlying focus on cooperation in the external
migration dimension has been induced by the retiognthat devising adequate migration policies
within the EU are not possible if external aspactsbypassed.

4.3.2 The overlapping instruments of the GAM

The GAM policy discourse suggests the possibilityehsure progress in the three different policy
areas — of legal migration, illegal migration andvelopment aid while using instruments that
encroach upon this progress.

In other words, policy documents attempt to sepaitat three dimensions by distinctly tackling their
features yet establish cross-cutting instrumentsteir applicatior?® This ultimately reinforces the
three components’ interdependence, and confourelddlindaries regarding how collaboration or
lack of collaboration with origin countries in opelicy area could impinge on collaboration prospect
in other areas.

Research has so far expressed doubt as to wheimegrgent progress in the three dimensions can be
achieved” Restricting migration casts shadows on cooperatiwh development assistance. Further,
the implementation of the comprehensive approashsbdar focused more on ensuring restriction of
access to the European Union rather than investirdgveloping the external aspects of migration.
These elements suggest of course the incompatibiitween the normative objectives of the GAM'’s
policy discourse and policy actions on the groural. the sake of this paper, it suffices to say that
they foster policy expectations, which will mosteiy be not lived up to.

€0 Although this paper does not cover the policyestants of the European Council, it is nonetheleliisgethat in its
conclusions regarding a comprehensive Europeanatigr policy in 2006, the Council, underlines tl#ldwing: “the
migration and development agenda will be intendiftey increasing coherence between the Union’s wuaripolicies,
including their financial instruments, with a vieavaddressing the root causes of migration.” Seesi®ency Conclusions of
the Brussels European CounéilComprehensive European Migration Poli©ecember 2006.

61 See: COM (2008) 611, 1.
623, Sterkx, 'The External Dimensionop cit 130.

83 See: COM(2008) 611 which explicitly separates threatmigration policy areas and states differenectbjes for each
area.

64 See: B. Hayes and T. Bunyan, 'Migration, Developraadtthe EU Security Agenda’, Burope and the World: Essays on
EU Foreign, Security and Development Polici@®ond, 2003); M. Carbone, 'Mission Impossible: Eheopean Union and
Policy Coherence for Development’, (2008E@ropean Integratior80, 323-342, S Sterkx, ‘The External Dimensioop.'
cit.
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Additionally, there is an uneasy relationship betwethe GAM’'s attempt to connect wilful
cooperation in migration issues with tacit coogeratin security measures. The policy discourse
promises 'genuine partnership' while relying ortrimaents that presuppose linking on the ground the
partnership with conditionality. For instance, ahitity partnership opens up new legal migration
opportunities but rests on teéement of consein cooperation on readmission obligatiofis.

Whilst the paper does not claim to discuss how Elhiigration policies entrench security issues in
migration cooperation, it seeks rather to raisesbate as to how these contradictions in the policy
discourse contribute to undermining the GAM as hecent instrument with Arab Mediterranean
countries. The GAM's definitional objectives do spearious anticipations by identifying third
countries as equal partners in the problem owner&iill, thecausal storylinking these objectives to
strategies based on conditionality or selectivitgtiers these expectations.

5. Reframing the Global Approach to Migration?

The GAM's policy discourse unravels contextual amdthodological inconsistencies leading to

blurring expectations and widening the gap betwbenpolicy issue at hand and policy outcomes. If
so, does this mean that it should be discardedpmdiey reference capable of enhancing cooperation
in migration-related matters?

The answer to this question is quite complex. THEMG political discourse reminds us of the
unavoidable trichotomy between policy-setting, ppinaking and policy implementatiGhDeriving
from a pragmatic development of the EU pofityhe GAM as an agenda-setting vector is mainly an
attempt to provide the missing link between exteana internal challenges. While embedding the EU
external migration policies in a lofty normative apping, it is also indicative of the delicate
institutional balance within the EU.

Whereas the European Commission has conferredeoG#M quite a daring ideational power, the
European Council perceives this approach moreringef 'an adequate 'solution' that tackles many
policy areas and provides the link between migratind employment. The Commission has profited
from this 'political contextualisation' of the appch to further corroborate the significafite.

This discrepancy, however, between the attempt@Buropean Commission to present the GAM as
a transformative discourSeand the need to contextualise it in a functiomaiiework in order to
persuade other parties at the EU level of its eelee weakens the power of the discourse and its
ability to bring about policy change.

Moreover, it is worth reminding that the GAM'’s d&fion between the need to separately address
each external policy ar€aand its reliance on crosscutting policy instrurserinforcing these areas’
interrelatedness is a reflection of an internal ggldadox in migration management: the EU’s inability
to concomitantly accommodate the challenges ariBioig organising migration while attending to
security and development imperatives.

Whilst adding to the fuzziness of the GAM’s discsmirthese breaches end up reflecting the very
thematic and institutional difficulties hamperingrh the outset the ‘genuine partnership’ that the
GAM conjures up in its definition. In the final dpsis, discourse and methodology inconsistencies in

 See: S. Carrera and R. Sagrera, ‘'The Externalisafiche EU’'s Labour Immigration Policy: Towards nilijp or
insecurity partnershipsTEPS Working Documentd009; Cassarino, ‘EU Mobility Partnerships’.

66 See for instance: R. Sutton, 'The Policy Procassvarview' Working Paper, Overseas Development Instjti899.
®7See: Cassarinop cit

®8 See: Carrera, 'Building a Common Poliog,cit6.

%9 See again: discourse characteristics in BhatieCaheiman, 2003, 720-721 or figure 1 in this paper.

0 See: COM (2008) 611.
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the GAM policy discourse provide a relief valvedhgh which the tensions between the European
Commission and the EU member st&tese played out and an escape door through whitibypo
makers acquire more room for maneuver in policylem@ntation. The other side of the medal is that
this fuzziness underscores the credibility of thMEs discourse with third countries.

Even though the aim is not to take the GAM'’s poliiscourse at face value and overvalue it as driver
for policy change, it is worth considering whetledowing more credibility and coherence to the
‘transformative’ discourse of the GAM could corgatie it as a policy reference benchmark between
the EU and its neighbours. Improving the GAM’s disise consistency and the correspondence
between its thematic and geographical relevanckl¢mnce contribute to empowering third parties as
‘genuine’ interlocutors - at least in the policgtdric exchange- thereby making convergence ircpoli
expectations more likely.

In the case of the EU-MENA context, divergent gties on each side of the Mediterranean have so
far hampered a common outlook on migration chaksngNVhereas EU countries focus on joint
responsibility and control of migration flows, thegin countries of the Arab Mediterranean plead fo
increased mobility. Further, some neighbouring Acabntries such as Morocco and Mauritania have
expressed clear scepticism regarding the exteatialis of EU’s migration policy and its security
connotations.

A relevant question in the EU-MENA context is whatithe GAM, in its quest to fashion its approach
to origin countries, necessitates alternative {daléth respect to the Arab Mediterranean, tools that
directly tackle the root of the policy divergensesas to clear the way for a 'genuine partnership'.

It is so far not tested how and whether avenuegdtitical dialogue proposed by the GAM are
adequate to untangling the sources of divergencései EU-Arab Mediterranean context or whether
these avenues replicate the patterns of previolisygmocesses which have not yielded the intended
results (e.g. the Barcelona Process).

The policy discourse coherence in the Global Apghnoaould be thus enhanced by suggesting
initiatives that consolidate the link between thAMBs ambitious definitional constituents and its
grounding in the Arab Mediterranean region. Fotanee, proposing instruments such as bilateral and
regional consultative processes (BCPs and RCPs)chwimtently reflect in conjunction with
neigbouring Arab countries on how the GAM’s normatipotential could be concretized, would
enhance the credibility of the GAM'’s policy discearand would also endow legitimacy to origin
countries as partner countries in tiiensformativediscourse.

Another way out of the impasse regarding the insteiscy between the GAM’'sormativenessind
what it can really achieve on the ground is tositthe GAM's policy discourse through a process
guided by induction and learning. A suggestioroisnbnitor in further studies the extent to which th
instruments laid out by the GAM with regard to #ab Mediterranean have so far materialised into

1 By this, | specifically allude to the tensions beén the EU Commission and the EU member stateseWtel European
Commission has in the last years emphasised dewngl@icommon labour migration framework, EU memhates have
resisted communitarian policies which would circanise national decision-making. For instance, i02&he Commission
adopted a proposal for a Directive dealing withe“ttonditions of entry and residence of third-coumtationals for the
purpose of paid employment and self-employed ecimantivities”. Yet, the directive has not seen ligat.

2 Even upon pondering the relevance of the GAM'segehinstruments in the Arab Mediterranean worlcbifitity
partnerships, circular migration schemes...), onrasie to deduce that they are currently irrelewanmespond only partially
to migration exigencies. Mobility partnerships, firstance, are presently not on the political mémuhe EU-Arab
Mediterranean context. These instruments of codjperaentail reciprocal engagements on issues ofpe@dion in
migration-related fields (e.g. provide avenues fftatching supply and demand of labour and energileggl migration
channels) yet they also necessitate a certain e&gngolicy convergence regarding ways to combagirlar migration (e.g.
enforcing readmission obligations).

Other instruments derived from the GAM such asutincmigration and the Blue Card partially addressmemic migrants’
profile, and do not pave the way for a holistic rygeh that deals with all economic emigrants iniclgdhe low and the
medium-skilled who are not seasonal workers inEbleMENA context. See: A. Venturini, T. Fakhoury aNd Jouantpp
cit.
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the policy goalsthat the approach sets out to achieve. More caglgrethe gains and failings of
current bilateral experiences and non institutiseal avenues for migration dialogue should be
consistently assessed with the aim of appraisingtidr they are in line with the objectives of the
GAM discoursée? Lessons drawn from an appraisal of the GAM’s aqd@hments within the last
years could help develop policy strategies thaesathe discordance between its normative scope and
its relevance as a credible policy document inAtab Mediterranean context.

On a broader level and beyond the EU-MENA case tier GAM to succeed as a transformative
discourse that anchors a consensually-based mawibok on migration management among
concerned parti€d,the generic as well as the regional instrumerds tie GAM discourse proposes

should correspond to its 'key action-imperativeh the lack of such correspondence, the Global
Approach to Migration as an ideational vector ddroge will probably remain mere political rhetoric.
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DEVELOPMENT AND HUMAN RIGHTS

EU Reflection of the Human Rights and Development &kus — Imitating or Innovating the
International Methodology?

Karolina Podstawa
Abstract

The Nexus between Human Rights and Developmeridessdeveloped since 1970s; and the rights
approach to development, as the most advanced essaiibn of this nexus, has been gradually
elaborated by academics and practitioners. Underdhspices of the United Nations it took the name
of Human Rights Based Approach to Development (HRBA was supposed to constitute a core
methodology for development activities centred amdn beings and their rights. In theory, the
European Union, as the biggest donor and allegedhormative power, should have embraced this
methodology, made it visible in its political anegal instruments — especially in the view its
commitment to human rights present as the corésdforeign policy. This paper examines to what
extent the UN-stemming methodology, regardlests afeficiencies, has penetrated the Union's legal
and political environment in the area of developtneooperation. It attempts at answering the
question whether the Union has taken the opponutut'improve’ the HRBAD and to go beyond
mainstreaming of human rights into the politicaldategal rhetoric. The scrutiny leads us to an
inevitable conclusion according to which the HRBA® a political impetus has remained largely
unnoticed by the European development policy creafbhis is not to say that the European Union
has remained indifferent to the concept of thetégpproaches to development. The EU, in fact, did
incorporate the ideas behind those approachesitstiegal instruments before the UN initiative took
place and made them a constant element of its gamee and legal approaches. Yet, similarly to the
UN, it has outsourced the enforcement of the metbgg to third parties (NGOs) failing, at the same
time to develop sufficient scrutiny mechanismstand to respond to the call for accountability tsf i
own actions.

1. Introduction

The European Union legal and political system does function in a vacuum. As a regional
organisation of states, the Union has the poteata capability, not only to incorporate the rules
binding upon traditional international law and gioll actors, but also to contribute to internasion

discourse and practice. The awareness of this fatems well as the historical heritage of Eurapea
states, have made some believe that it is the Un{and earlier on — the Community's) responsybilit
to be a leader in various policy fields to promote and protect human right® create modes of

international cooperation which take into consitlera not only EU's interests but also widely

! See, especially the political science proposalsoawhat kind of power the European Union can lzet Manners &
Kgbenhavns Universitet Center for Freds-Og Kontftikdkning, Normative power Europe : a contradiction in terms?
(COPRI 2000);Helene Sjursen, 'The EU as a ‘normatieater: how can this be?', (2006) dJ8urnal of European Public
Policy, ;Andrew J. WilliamsThe ethos of Europe : values, law and justice inBblgCambridge University Press 2010)..

2 Philip Alston & Joseph Weiler, 'An ‘ever closeriami in need of a human rights policy : the Eurgpékion and human
rights', in Philip Alston (edJ,he EU and Human Righ{®©xford University Press, 1999), Katrin Kinzelba&hlulia Kozma
Kozma, 'Portraying Normative Legitimacy: The EU Need of Institutional Safeguards for Human Rights(2009) 10
Perspectives on European Politics and Sociéd3
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understood common godtso share experience, in short — to set examplabstractoand in
concreto

Development cooperation is, most probably, the nemsblematic area in which the EU has been
pursuing this goal. However, the efforts to incaogte human rights concerns in its instruments
(similarly to widely understood foreign policy) éaback to the late 1970s and have mainly taken a
criticised radical form of conditionality (asso@dtgenerally with other policies and not only tHé E
development cooperation). The efforts to createoherent nexus between human rights and
development are a more recent idea, elaboratievhath has been parallel to that on the internationa
level. The nexus has proven difficult to establishone accepted form, In fact, the OECD, has
identified four forms of human rights' inclusion tine practice of donors and their agencies. These
include implicit human rights work within the pramt of an agencyhuman rights projectshuman
rights dialogué, human rights mainstreamifidyuman rights-based approachéhe Human Rights
Based Approach constitutes, therefore, the moraramhd, self-conscious mode of establishing the
link between human rights and development; moreomatly it goes beyond the prevailing concept
of mainstreaming, lying at the core of the UN refoof past 15 years. The HRBAD proposes
significant innovations in the manner both develepmand human rights are conceptualised.
Ultimately, it adds to development practice the nseaf addressing root causes of ills of the global
order and offers a possibility of introducing lolagting solutions with the legitimacy of the proges
emphasised by accountability principles. Moreote&man rights regime gains an additional, explicit
instrument for implementation of human rights; whibeing politically put forward as true underlying
principles not necessarily reserved to lawyersthait realm.

The Human Rights Based Approach to Development eadipn (the HRBAD) as elaborated by the
UN agencies, should provide, therefore, an excetypportunity for the EU to take up the challenge.
The methodology, focusing on delivering the develept aid from the perspective of rights, on
empowering rights holders against duty-bearers amdduty bearers to carry out obligations in
response to right-holders as well as focusing enptiocess of aid's delivery, should be a perfaat to
for the polity adding to its legitimacy, transpargrof its actions and international presence. Filois
point of view, the field of development cooperatiah its intersection with human rights policy
provides probably the best area in which the pa#yports its normative environment — theoretical
approach to economy (neo-liberal), conceptual agprdo the state (democracy and the rule of law)

% In various policy fields, the EU has apparentiguased a leading role in a number of areas suclheaselm of the
environmental or trade policy. For environmentdiqy see for example: José Manuel Durdo Barr@eech: Leading by
Example: The EU and Global Governance at the Confmreon Global Governance at http://www.europa-eu-
un.org/articles/fr/article_8708_fr.htm, Sebastiahe@®hiir & Claire Roche Kelly, 'EU Leadership in Imational Climate
Policy: Achievements and Challenges', (200848 International Spectator

For discussion on the EU's role in internationatiér policies see: Andreas DUR & Hubert Zimmermaniroduction: The
EU in International Trade Negotiations', (2007)Mbirnal of Common Market Studies

4 'Agencies may not explicitly work on human rightsues and prefer to use other descriptors ("piiote€¢ "empowerment”
or general "good governance' label). The goalctrgent and approach can be related to other é@dolims of human rights
integration rather than "repackaging”. OEGBtegrating human rights into development : donppeaches, experiences
and challenge$OECD 2006), 35.

5 'Projects or programmes directly targeted at &adigation of specific rights (e. g. freedom of egsion), specific groups
(e. g. children) or in support of human rights arigations (e. g. in civil societybid.

6 'Foreign policy and aid dialogues include humaghts issues, sometimes linked to conditionalityd Amodalities and
volumes may be affected in cases of significantdrunights violationslbid.

" Efforts to ensure that human rights are integratéo all sectors of existing aid interventions dewater, education). This
may include "do no harm" aspectbid.

8 ‘Human rights considered constitutive of the gofldevelopment, leading to a new approach to aid Eguiring
institutional changelbid.
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and underlying values inherent for those systeramén rights). At the same time, the methodology is
ready made to implement as usually the most confiorom of assistance are projects directly targeted
at particular recipients, in a particular contextcentrating very often on particular rights.

The aim of this paper is to analyse to what exttemt=U has taken on-board the nexus between human
rights and development, therefore the rights aproto development corresponding to the
methodology that is being developed by the UNoltlge focus will be place on whether the EU has
managed to take the methodology any further agugpts double-hat as a standard-setter not only
towards recipients of its policy, but also as a etadember of the international community. For this
purpose the UN HRBAD methodology presence will bealgsed in political, legal, and
implementation instruments in turn, and, subsedyetiteir impact will be traced down to the EU
legal and operational framework.

2. Human Rights and Development — The UN Normativand Operational Innovations

2.1 Setting the Background — The Origins and thev@&éopment of the HRBAD

The creation of the nexus between human rightsdandlopment policies is a relatively recent notion
going back to the pioneer publication of Amartyar.S®evelopment as Freedom' which laid down
foundations for subsequently, formally developexiuse® Yet, the roots of the concept can be already
found in the UN Charter. Amongst other purposeghef UN, Article 1 of the Charter mentions

achieving international co-operation in solvingemtational problems of an economic, social, cultura
or humanitarian character, and in promoting andoeraging respect for human rights and for
fundamental freedoms for all without discriminatimmthe grounds of race, sex, language or religion.

Nevertheless, as it is well known, until the 198@selopment had been approached from a purely
economic perspective - its ultimate goal could tmight down to the attainment of positive economic
indicators — what mattered was economic growtHl atoats, followed by redistribution of gains from
growth. At the same time, the main developmentractoWorld Bank, International Monetary Fund
and the UNICEF - devised the so-called 'needs agptdo development according to which the goal
of any development process is to try and fulfilibasweds of the poorer countries of the world. The
approach is also referred to as charity or beneeeleand as such has been criticised for being
patronising towards aid recipients and lack of ipguation on their part in the process leading to
development cooperation being inefficient.

Since the 1980s both the scholars and practitidm@ve been taking into consideration the so-called
'human factors' evoked in the context of the dguaknt discourse. The UN Global Conferences
(Copenhagen, Vienna, Beijing, Cairo and other) ghovuo the centre human beings who ever since
were supposed to stand at the core of developmextiges. Since 1990, the UNDP has been
preparing its Reports on Human Development cortiriguto the change of discourSen 1993 at the
World Conference on Human Rights in Vienna the trighdevelopment was endorsed in the final
document. In the view of the changed optics, dguaknt actors — acting in their capacity as donors -
have initiated to innovate the rhetoric of theiligies and strategy statements. This gradual eyt
which was taking place, has not won much of anahtclin the development and academic
environment. Peter Uvitf,for example, described it as repackaging of tllevdhe into new bottles.

o OECD,op cit, 18.
10 Amartya Kumar SerDevelopment as freedof@xford University Press 1999).
Y All Human Development Reports are available ap:httdr.undp.org/en/reports/.

12 peter Uvin & Ebrary Inc.Human rights and developmerit Ebrary. (Kumarian Press, 2004)., p. 50. Padlelson &
Ellen DorseyNew rights advocacy : changing strategies of devetyprand human rights NGQ&eorgetown University
Press 2008).
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Regardless of substantial value present in succkgging, it marked the awareness of the conceptual
existence of the nexus and the practically exisgiag in development and human rights policies.

The final step in the elaboration of the HRBAD wfas result of the UN human rights reform initiated
by Kofi Annan in 1997 aiming at mainstreaming humaghts into various policies of the United
Nations, and against the background of the 2000eMilm Development Goalé.In this context, the
currently prevailing concept integrating human tiggand development was elaborated by the agencies
— the Human Rights Based Approach to Developrient.

When discussing the HRBAD, a mention must be méaeitsthe right to development proclaimed in

the 1986 UN Declaration on the right to developmelawever, though the very existence of the right
to development must be perceived as a step towhel®laboration of the HRBAD, inasmuch it

creates the basis for the concept of participadimhlocal ownership of the development processt yet

has been criticised for remaining only within thealm of 'high-levelled’ human rights and not
achieving much in terms of altering the developnukstourse and practice.

Paul Gready, referring to Donnelly's contributiband Uvin's landmark publicatiBhsummarises this
failure in the following terms:

The right to development has a meta-narrative,\ésian of a new international economic order.dvecates
international cooperation and creates an expanategkrof rights-holders and duty-bearers. Its strengre
that it is conceptually visionary (if not alwayseat!) (...) and has provided a political rallyingint; its
weakness is that practically it has achieved nextdthing. It is treated with suspicion by dononsl avith
profound scepticism by many scholars. It is a nionibg declaration and will remain $o.

These are, thus the visionary nature of the righltdvelopment as of human rights that, according to
Gready make it inutile for the purpose of practigpplication to development practice. The HRBAD,
being a conceptual tool and a methodology, doescaoy the burden. What is more, it allows for
building a bridge between two disciplines/policgldis rather than forcing to re-invent the wholeaare
of development practice. For the above reasondpthes of this paper is placed on the HRBAD rather
than a value added or UN presence of the righeteldpment.

2.2 Defining the HRBAD

As Peter Uvin wrote in his 'Human Rights and Depaient":

'(...) development and rights become different, ingeparable aspects of the same process, adafetif
strands of the same fabric. The boundaries betvemnan rights and development disappear, and both
become conceptually and operationally inseparahlespof the same process of social change. (.I.) Al
worthwhile processes of social change are simutiaslg rights based and economically grounded and
should be conceived of in such terrs'.

13 UN, Millennium Development Goals, at: http://www.org/millenniumgoals/.

1% The introduction of the HRBAD to the developmentgtice seems to be bringing home the concept of hurghts to

where it initially belonged — to the basis of arolipy undertaken by the UN or any other developnaators. After all the
end recipient of any sort of development aid fahks same about the change taking place in hisifeerdgardless the
heading under which the help was provided. (See @lsig Scott, '‘Reaching beyond (Without Abandonthg)Category of
“Economic, Social and Cultural Rights™, (1999) Bluman Rights Quarterly

15 Jack Donnelly, 'The 'right to development': Howt twlink human rights and development’, in ClaudecEson Welch &
Ronald I. Meltzer (edsHuman rights and development in Afri¢atate University of New York Press, 1984).

16 Uvin and Ebrary Inc. at 40-43.
7 Ibid., 122.
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Indeed, at least in conceptual terms, this seeniie tisue with respect to the HRBAD methodology,
though exact meaning of this notion is far fromnigeclear. The working definitidhis drawn from
the 2003 UN Inter-Agency Understandihghough the lack of clarity of the concept remairs

: 20

issue’

According to this document, the primary goal of atgvelopment cooperation is to further the
realization of rights with sufficient attention giv to them during the development proéess

1. 'All programmes of development co-operation,igies and technical assistance should further the
realisation of human rights as laid down in theuwgnsal Declaration of Human Rights and other intéonal
human rights instruments.

2. Human rights standards contained in, and priesigerived from, the Universal Declaration of Huma
Rights and other international human rights instmis@uide all development cooperation and progrargmi
in all sectors and in all phases of the programmirngess.

3. Development cooperation contributes to the dgraknt of the capacities of ‘duty-bearers’ to nteeir
obligations and/or of ‘rights-holders’ to claim theghts.'

Paragraphs 1 and 3 of the Understanding definfbonos on the interdependency between two areas —
the development and human rights. As mentionedréleémd, the concept of development viewed as a
tool for further realisation of rights is a relaly new one. The HRBAD contributes to concretigatio
of what is required for the rights approach to d@weent as a concept and as instrumental check-list
when developing concrete actions both in headguaated in the field.

The first paragraph refers to the 'human right&asdown in the Universal Declaration of Human
Rights and other international human rights insents’' — they are to be present at every stageeof th
development and assistance processes. It is inmpddanote, that it is not supposed to be a mere
acknowledgement of the awareness that the UDHRhisirderlying value document for the UN
actions. Instead, the UN agencies when realisivgldpment objectives are to point to specific rgght
which are at stake in a particular process.

The third paragraph emphasises that the goal afi¢kielopment activities is the empowerment of the
individuals (either through fulfilling their needsducating them or facilitating the creation ofilciv
society), whilst at the same time building up tlpacity of the duty-bearers (understood in broad
sense depending on a particular right and contexsiates apparatus, but also the elderly or fsgren
to meet their obligations (and, therefore, workamginstitutions building, transferring the know-how
pushing for establishment of democracy and hungtrigiand in other contexts — on education, health
service quality etc.). It is important to note thia¢ broad understanding of duty bearers goes loeyon
the scope of what international legal human rigatgme understands under the notion and pursues in

18 Under ‘working definition' | mean the starting mpiofor implementation of the notion within the UNgéncies. See, in
particular: United Nations Population Fund, 'A HumRights Based Approach to Programming - Practicalémentation
Manual and Training Materials', iGender, Human Rights and Culture Branch of the UNFFAchnical Division
(GHRCB); Harvard School of Public Health 2010).

19 United Nations Development Programme (incl. Unitédtions Capital Development Fund and the Unitediddat
Volunteers), United Nations Conference on Trade Radelopment, United Nations World Food Programmki¢tv works
frequently in competition with the FAO), United Mats Population Fund and United Nations Human &ethts
Programme. United Nations, 'The Human Rights Basegrdgzh to Development Cooperation Towards a Common
Understanding among UN ', (United Nations, 2008);nfiore on the nature of the 'understanding' skavbe

0 See for instance the doubts of Mr Babadoudou (Betithe 28§ Meeting of the Third Committee of the UN GA: Gerlera
Assembly United Nations, Third Committee, 'Summaryd®é of the 20th Meeting, 22 October 2Q08United Nations
2009), http://daccess-dds-ny.un.org/doc/UNDOC/GEN/NGB3/91/PDF/N0856391.pdf?OpenElement. See alsdOBED
discussion of various perceptions of the humantsighdevelopment nexus as developed by agencigSDO&p cit, 30.

2 United Nationspp cit.
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its instrument$? In the HRBAD arrangement rights-holders abilityetxercise their rights, formulate
claims and seek redress, if necessary, is a coveeld duty-bearers who are supposed to carry out
obligations in response to rights-holders (be thesi as a result of an imminent positive or negativ
action, or in the process of progressive realisatibhuman rights; states obligations are furtheemo
conceptualised by the UN as those to respect, girata fulfil).

The second 'revolution' brought about by the HRBa®defined by the Understanding is inward-
looking. The second paragraph of the Understanftingses on development actors themselves and
their manner of conduct. This has become an impbitsue due to organisation of development
community - it is broad and involves many actottsede are public (states, international organisation
and private entities (NGOs); the former dealinghwlitoth programming, providing finances and
scrutinising the spending, though in many casasadting directly in the field. The latter are itwed
only in responding to programming, implementing th@®gramming objectives with the use of
available funds. Both — public and private actorsave been criticised for the lack of scrutiny lugit
activities, and frequent abuses of developmenctjpies in the field. The HRBAD, therefore, provides
the tool to respond to those criticisms. The inwaaking should allow for reconceptualization oéth
notion of accountability of development actors tketwes. Yet, the HRBAD does not add to defining
the notion itself. The Understanding states cleanly that:

'Human rights principles guide all programming ilh hases of the programming process, including
assessment and analysis, programme planning aighdeluding setting goals, objectives and sy#s);
implementation, monitoring and evaluation.'

And it adds further on:

'States and other duty bearers are answerablédastiservance of human rights. In this regard, Heese to
comply with the legal nhorms and standards enshrinddiman rights instruments. Where they fail tosdo
aggrieved rights-holders are entitled to instifoteceedings for appropriate redress before a canpeburt
or other adjudicator in accordance with the ruled procedures provided by law.'

The lack of the reference to the possible accoilittabf development agencies and their agents
seems to be a serious shortcoming of the HRBAIs tb a certain extent understandable that the
mode in which the human rights concerns are adeldess the course of the development process
should remain an internal agency matter. It israfieds the development agency's duty to structure
the work within the agency in such a manner that tfjectives of the HRBAD are fulfilled.
Furthermore, apart from blatant abuses on the gfatte agents in the field, it is hard to imagine a
scenario in which an agency (or the NGO to whichnag's tasks were outsourced) could be held
accountable and by whom. One can hardly imagin@sigolders, neither duty-bearers in a recipient
state as active entities in such situation. Thg emternal scrutiny could come from the UN itseilf,
one of its member states' agencies. The former isaget again a case of an internal institutional
arrangement; whilst the latter would call for thetetmination of the forum, which would most
probably be the UN one.

Nevertheless, the HRBAD has allowed for interpigtiprinciples of accountability out of its
definition. The International Human Rights Netwohaving evaluated negatively the lack of the
reference to accountability of agencies for noeotiag the HRBAD formulated principles underlying
accountability in the following manner:

'Accountability should encompass both process (hewisibn are taken, policies formulated etc) andiltes

(impact on human rights of policies/practice/budfmbgrammes). Thus, the principle requires thiities
are reinforced by appropriate procedures that:

%2 That it not to say that there exists a common tstdeding in the theory of human rights as to whe duty-bearers are.
The responsibility of state and state institutitmbeyond doubt, whilst that of individuals andilcBociety organisations is
more disputed. For more — see: Orend Bridumnan Rights - Concept and ContéRoradview Press 2002), Chapter 5: 'Who
Bears Which Duties?'; Thomas Pogiéorld poverty and human rights: cosmopolitan resiloifities and reformgPolity
2008).
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a) Systematically identify performance in applythg principles of HRBA; and

b) Ensure accountability for gaps or omissionsugtolegal, administrative, political means as appate.
This includes procedures for the management of, gp&fformance appraisal — all the way through to
accountability to the rights holders themselves tarttie Member States in whose name it d&s.

It seems that the lack of clear accountability naeitms of the HRBAD is the weakest of the points
of the HRBAD. Many reasons for such step can batpdito, one of them being a political nature of
agencies and the competition which is going on betwthem. Another reason is also the
operational/practical incapacity of developmentrages to implement this approach which could
have automatically given rise to them being hekbaatable

The HRBAD to a large extent follows Uvin's proposal the nature of the nextisDevelopment
serves the attainment of human rights objectiveistvhuman rights assist in reaching development
goals. This elegant manner of blurring the bordesms to be appealing and logical. It has been,
however, instantly criticised by both communitieghat of human rights and that of development
practitioners and theorist§ For it seems to be disregarding the de factosiiui of labour' amongst
development and human rights actors in which thedo deal with social-economic rights whilst the
latter with civil and political rights. In fact thidivision of labour' as in Adam Smith's theorytds
contribute to the attainment of efficiency of thevelopment process. And indeed, it is claimed, that
the rights approach to development trades sharn-fgpject efficiency for the attainment of broader
goals that are the offspring of the blurring of th&rders between the two policy fields. Unlike in
needs approach to development, the focus here fkeolong-term sustainable results which, just as
the mentality of the development community, requiinge to settle in. As the result, it is submitted,
the elaboration of the HRBAD has not changed thiargement — it has changed the rhetoric of
development cooperation in an attempt to bringloser to the traditional, confirmed at the 1996
Vienna Conference approach to human rights as tgaleinalienable and indivisible attributes of
every person. It is to be hoped that this apprdza not yet undergone change, for the HRBAD
contains the operational response to the UN deedlagmncept of human rights which has become
unsustainable from the field-work point of view.

On the surface of it, therefore, the HRBAD is aidafjconsequence of the previous occurrences in the
conceptualisation of development and its links vitiman rights. Yet, if done in rhetorical termsygnl

it does not lead to substantial changes in thetipeaof development. At the same time, the blurihg

the borders of development and human rights paligtikes directly the interests of the two
communities financed from two different sources apdcialised in 'delivering' two different types of
assistance, conveniently disregarding each otheoik, yet doing so as the result of practical,
pragmatic, historically justifi€d approaches. It is, therefore, up to developmetars@nd especially
the donors to design the financing and programregigemes in such a manner as to incorporate the
linked approach into the development design anctice

23 |nternational Human Rights Networkluman rights based approaches to development ineiernal aid policies at
http://www.ihrnetwork.org/hr-based-approaches_180.h

%4 See: Mac Darrow and Louise Arbour, 'The PillaiGiéss: Human Rights in the Development OperationhefUnited
Nations', (2009) 102merican Journal of International Lgw46.

= See: fn. 17.

% g g. Peter Uvin in hidHuman Rights and Developmestiggests improvements of financing system, buit thie
responsibility rests in hands of development agencather than in hands of governments which predontly finance
them. Peter UvinHuman Rights and Development, op.cit.

%" See: the division between the social and economiivil and political rights as the rights whoseopiotion was
undertaken by various regimes before the end ofCibld War - civil and political rights belonging tbe domain of the
Western powers whilst social and economic were dimgel by the Soviet Block.
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The value-added of the HRBAD should be, therefassgssed on three different levels. The first one
has to be the rhetorical restatement of practiagter all the change should be rooted in the re-
conceptualization of the policy field in line witthat the UN has elaborated which in turn, allegedly
corresponds to what legally and politically is ibés The second level is incorporation of the ohiet
into the legal instruments used in the developnmmattice of donors. Development policy legal
regulation (similarly to human rights policy) isarhcterised by one particularity — namely, the llega
instruments employed are somewhat scarce as waealimg here with foreign policy field. General
provisions will be found in international bilaterahd multilateral agreements, financing will be
regulated unilaterally within the limits of a budg¥ a donor, whilst enforcement will be left taeth
agencies and to a great degree outsourced to NG®en this legal design, the UN advocates to
members of the development community an inwardif@pkpproach. It is up to the agencies (or as in
case of the European Union — the European CommisditiG Development — EuropeAid) to ensure
that the nexus of development and human rightbsemved in all three aspeéisThe following part

of this study offers the general overview of the Wistrumental incorporation of the rights approach
to development cooperation.

2.3 The Presence of the HRBAD in the Rhetoric of\igdopment Cooperation

Eight years have passed since the agencies haeedagn what exactly the altered approach to
development cooperation actually means. The agmerpeablicised as the Statement of Common
Understanding? has never been adopted as the official documenheiGeneral Assembly or the
Security Council (for more on the nature of the @mn Understanding — see below), it has,
therefore, had the nature of the working documedtessed internally at the agencies and the bodies
of the UN. Since the agencies gave birth to theningaof the HRBAD, it is important to trace the
rhetoric thereof in order to see whether this apghohas been embraced, and the extent its value-
added has been noted. As Paul Gready observes:

'Firstly, (the RBA) can define and help to shift teems of the terms of the debate. For developrtemeans
reframing it as an entitlement, secured largelgulgh a political and legal contract with the st&ter human
rights this entails genuinely rather than rhetdiyoambracing economic-social rights and rightsivisibility,

as well as increasing its reach beyond the legalailo and a narrowly defined human rights commurfty.
RBA helps to shape development and human rights esethways it will have made a very valuable
contribution, by sharpening their progressive edgether, this makes clear that the value added goéh
ways, rather than suggesting the human rightsesrrat the door of development bearing gifts. Onedved
caution is necessary: reshaping of the debatéllignsits infancy, and contested by powerful canstncies
within development and human rights — in shortsitecess is far from assured or necessarily des&fve

The contribution of the rights-based approach teettgment is, therefore, not to be underestimated
even if it is to take place solely on the rhetdrleael. Obviously defining the notion was the fissep
to its presence in the political discourse andhi® ¢nd served the 2003 Statement of Understanding.

As it was indicated above, the political proces® €laboration and the application of the Human
Rights Based Approach to Development has beenffgpring of the reform initiated by Kofi Annan

in 1997; the reform which took to mainstreaming lammights into the activities of the United Nations
Organisation. Paul Gready in his analysis of rigl#sed approaches to development, noting the

28 Thus the adoption of the Common Inter-Agency Undeding in 2003 as to what is actually understooden the notion
of the HRBAD.

29 See: the United Nations Development Programmetedmiations Conference on Trade and DevelopmentetdiNations
World Food Programme, United Nations Populationd=and United Nations Human Settlements Programme.

30 paul GreadyRights-based approaches to development: what isvéhee-addedDevelopment in Practicat http://0-
www.informaworld.com.biblio.eui.eu/10.1080/0961482@386454, at 737.
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general perception of human rights being in crisignifested by the need to mainstream them and
incorporate again into the main body of the UN gieB), pointed to the new meaning and function of
human rights (to which he refers as to the 'glaadilbn driven second human rights revolution’):

'(...) [HJuman rights has to engage with and isdulsg a wider range of actors; is locked into nendki of
relationships and governance structures (e.g.: NiG@rnment relations characterised by partnerahigh
advocacy and critique); and is forging new undaditags of human rights indivisibility (civil-polital and
economic-social rights, process and outcomes, émgagultiple levels from the local to the globabpt
down and bottom-up approaches, public and privaiter®s, individual and collective rights, serviedivery
or emergency responses and structural change) indhe context of these three changes, is charseteby
a struggleoverthe meaning of rights arfdr new rights regime?.1

Ultimately, the mainstreaming exercise could be ewsibod as introducing the rights-based
approaches to various policy fields. Gready coretuthat, as the result, human rights should not be
perceived as being in crisis — they are more fagingaradox — of the 'coexistence of profound
challenges alongside expansion; and within the m@sipa, appropriations and counter-appropriations
of its meaning® Rights-based approach provides, therefore, thegbeaof the ongoing appropriation
and counter-appropriation process, though it neztle noted that it is of mutual character.

This is a broader state of human rights contextich Annan's reform set off. Importantly, it was
soon complemented by development and instituticeahimitments introduced as the result of the
Millennium Declaratiori® This parallel process of improving the UN's opierat and repositioning
the UN on the international stage should, in thebeya perfect venue for the rights-based apprsache
to various policies (and, thus, the mainstreamioghpe instituted. In particular, given the focus on
poverty, the rights-based approach to developmeptars a perfect tool for reinvigorating the
development action of the UN (which is perceivedliasinishing in its volume and importance). And
the results of political discourse area appear dargicative of the UN's approach as that of an
organisation to the reconceptualization of the fgreent cooperation as proposed by the HRBAD.
This section tracks the occurrence of the HRBARhim political commitments undertaken as a result
of three Millennium Development Goals oriented sutarwhich took place in 2000 (the Millennium
Summit), 2005 and 2010.

The first of the documents is the original 2000l&tihium Declaration which sparked off the reform

of the UN and mobilised international communityclmambat thus identified negative phenomena. It
has been adopted as the result of the MillenniummrBit and it precedes the Statement of

Understanding by three years. The Millennium Dextlan alongside with the usual confirmation of

the values and principles (freedom, equality, soltg, tolerance, respect for nature, shared
responsibility) the UN sets objectives for itsadfating to (i) peace, security and disarmameny; (ii

development and poverty eradication; (iii) protestof environment; (iv) human rights, democracy

and good governance; (v) protecting the vulnerapig¢;meeting the special needs of Africa; and (vi)

strengthening the United Nations. Seven time-bdangkts to be achieved by 2015 by the new, global
partnership became known as the Millennium Devemoals. The predominant target being
eradication of poverty and hund®r ensuring universal primary educatiynensuring gender

3 bid., 736.
%2 |bid.

33 United Nations, Resolution Adopted by the Generabeibly 'United Nations Millennium Declaration, B/B.2',
(United Nations 2000), at http://www.un.org/milléam/declaration/ares552e.htm.

% Target 1.A: Halve, between 1990 and 2015, the qutigm of people whose income is less than $1 g @ayget 1.B:
Achieve full and productive employment and decenbrlw for all, including women and young people; at:
http://www.un.org/millenniumgoals/poverty.shtml.

% Target 2.A: Ensure that, by 2015, children evemmeh boys and girls alike, will be able to compleatéull course of
primary schooling; at: http://www.un.org/millennigwals/education.shtml.
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equality’®, reduce the mortality rate of children below tlye @f 57, ensuring protection of mothers'
health®, combating HIV/AIDS®, ensuring environmental sustainabfiitare to be attained. It would
not take a great an effort to frame the goals ghts terms rather than as economic targets to be
reached within the specified time limit. Howeverg tMillennium Declaration remains mute to the
possibility of the development cooperation beirafed in different terms than that of what is often
referred to as charity/benevolence or needs apprdastead, it underlines the commitment to good
governance (para. 13) and right to development:

‘We will spare no effort to free our fellow men, mven and children from the abject and dehumanizing
conditions of extreme poverty, to which more tharbilion of them are currently subjected. We are
committed to making the right to development aitgdbr everyone and to freeing the entire humacera
from want.*!

Simultaneously, the Declaration includes the commmitts to human rights (principally civil and
political ones, participation, freedom of speedblence against women, and capacity building)slt i
clear that the Millennium Declaration dependingtlb@ context uses two different discourses — those
that traditionally used to belong to the developtmeommunity, and that of the human rights
community. There is no sign that the discoursest@ige bridged in any manner. The rights-based
approach to development at this stage has notih&educed. Instead — there is right to development
which yet again vests power in human rights for rigolution of states and world economy failure,
failing, however, to achieve much since it is flahgmilarly to the human rights as a tool.

The clear change of discourse is visible in theaFDocument of the 200%.There, the members of
the UN emphasise the interconnectedness of vapitiass of the UN:

'9. (...) We recognize that development, peacesaudrity and human rights are interlinked and mnilytua
reinforcing.

10. We reaffirm that development is a central goatself and that sustainable development ire@snomic,
social and environmental aspects constitutes ael@ayent of the overarching framework of United Nasi
activities.

11. We acknowledge that good governance and tleafulaw at the national and international leveis a
essential for sustained economic growth, sustagnatd@velopment and the eradication of poverty and
hunger.43

% Target 3.A: Eliminate gender disparity in primaagd secondary education, preferably by 2005, andllitevels of
education no later than 2015, at: http://www.unmitienniumgoals/gender.shtml

s7 Target 4.A: Reduce by two thirds, between 1990 af@015, the under-five mortality rate; at:
http://www.un.org/millenniumgoals/childhealth.shtml

% Target 5.A: Reduce by three quarters the matermatafity ratio; Target 5.B:Achieve universal accésseproductive
health; at: http://www.un.org/millenniumgoals/maiaishtml.

% Target 6.A: Have halted by 2015 and begun to savéte spread of HIV/AIDS; Target 6.B: Achieve, BA@, universal
access to treatment for HIV/AIDS for all those wieed it; at: http://www.un.org/millenniumgoals/agtgml.

40 Target 7.A: Integrate the principles of sustairatévelopment into country policies and programerebreverse the loss
of environmental resources; Target 7.B:Reduce biosiityeloss, achieving, by 2010, a significant reiilut in the rate of
loss; at: http://www.un.org/millenniumgoals/envirsitml.

1 United Nations, Resolution Adopted by the Generdelnbly 'United Nations Millennium Declaration, B/6.2".para 11.

42 United Nations, 'Resolution Adopted by the Gené&sdembly - 2005 World Summit Outcome, A/res/60/{United
Nations 2005), at http://daccess-dds-ny.un.ordldd®OC/GEN/N05/487/60/PDF/N0548760.pdf?OpenElement.

43 Ibid., paras. 9 — 11.
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Unlike in the Millennium Declaration, the memberstioe UN have noted the necessity of linking
various areas of the activity of the UN — espegiall the view of the turbulent post 2001 political
context. Interestingly, the UN has noted the rble High Commissioner for Human Rights should
play in the process:

'"124. We resolve to strengthen the Office of tmétédl Nations High Commissioner for Human Rights), (..
to enable it to effectively carry out its mandateré¢spond to the broad range of human rights ahgdie
facing the international community, particularlytire areas of technical assistance and capacitgfbgi(...)
and we support its closer cooperation with all vale United Nations bodies, including the General
Assembly, the Economic and Social Council and the Sty Council **

Therefore, the office of the UN High Commissionaaswo take on the challenge of focusing on the
long term capacity building, however, with due mebleing paid to other development priority areas.
The Summit Final Document refers also to the medashing of human rights in all areas of the UN
action (para. 26). It emphasises stronger polityeoence and the fact that ‘the main horizontakpgoli
themes, such as sustainable development, humas egt gender, are taken into account in decision-
making throughout the United Natiofis/Another feature that appears is the approach @nfpthe
participation of the ultimate recipients of the aidhe development proce¥syet, the rights approach

to development does not appear even once as tthedadgy of development practice.

Finally, the last political declaration to be arsdg from the point of view of the presence of the
HRBAD is the 2010 Summit Final DocuméhtWhat we find there, is yet again even stronger
confirmation of the interdependence of the variddspolicy fields (para. 13§ What is emphasised is
the holistic approach to the pursuit of the Millenm Development Goals (para. I8)Also this
document emphasises policy coherence for develop(para. 41) and the principle of participation
(paras. 36 and 43). Ultimately, what is introdudedhe accountability principle not only of the
national and international systems of governancaa(p23(n)) but also with reference to the
accountability of the development actors in thersewf the development process:

'‘We take note of the lessons learned and the stfotgmlicies and approaches in the implementatiod
achievement of the Millennium Development Goals egmbgnize that with increased political commitment
these could be replicated and scaled up for aat@igrprogress, including by: (n) Working towardsaer
transparency and accountability in internationavedigoment cooperation, in both donor and developing
countries, focusing on adequate and predictabknéial resources as well as their improved qualitg
targeting50 (emphasis added).

Finally, the document emphasises the importandeeohuman rights as an integral part of the work
for the achievement of the Millennium Developmena® (para. 53):

44Ibid., para. 124.
45Ibid., para. 169.
“®bid., paras 172 - 175.

47 United Nations, Resolution Adopted by the Generaseinbly - 2010 World Summit Outcome, Alres/65/United
Nations 2010), at http://unpanl.un.org/intradoalgsipublic/documents/un/unpan021752.pdf.

48113 we acknowledge that peace and security, demegnt and human rights are the pillars of the é¢hNlations system
and the foundations for collective security andlveing. We recognize that development, peace aondrily and human
rights are interlinked and mutually reinforcing. We reaffirm that our common fundamental values|uiding freedom,
equality, solidarity, tolerance, respect for allnfan rights, respect for nature and shared respbtysilare essential for
achieving the Millennium Development Goals.' (engsadded).

49415, we recognize that all the Millennium DevelagrGoals are interconnected and mutually reinfgrciVe therefore
underline the need to pursue these Goals throigttistic and comprehensive approach.’

%0 United Nations, Resolution Adopted by the Generdeinbly - 2010 World Summit Outcome, Alres/65/Tapa3(n).

1153, We recognize that the respect for and pranadind protection of human rights is an integrat p&effective work
towards achieving the Millennium Development Goals.
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This brief analysis shows that the rights basedagmt to development has not entered completely
the discourse of the UN; though it would be an stagement to say that it does not exist there. The
analysis shows the gradual inclusion of the priesipf the HRBAD — accountability and the rule of
law targeted at the development community, pariogm and inclusion as well as equality and non-
discrimination — in the language of political staents made at the UN level. Especially the 2010
Summit Document emphasises the lessons learnt thhenten years long process of the working for
the achievement of the Millennium Development God@lse lessons learnt involve the change in the
approach to the development process — the indséb&ing obviously at this stage unfavourable for
the MDG community) have been overshadowed — whatriphasised is the process which through
employment of principles already makes the diffeegrthe difference is not solely an offspring of
attainment of the world-wide statistical goal.

In the light of the above and for the purpose afhier analysis, two conclusions must be drawn.
Firstly, the absence of the direct reference toftbman rights based approach to development is
indicative. It can be explained by the lack of agnent as to the exact meaning of this approach as
well as the inability of predicting its consequesicén any case, however, it confirms Gready's
statement on infancy of the debate on the rightedapproach to development and the multitude of
voices heard in this debate. Secondly, it confitims inward targeting of the approach — it is
somewhat independent of the political processeisis-the community scrutinising itself from this
point of view and self-imposing a different, mor#fidult and complex methodology; on its own
responding to political commitments. In this contethe reference to the accountability in
international development cooperation gains on it@mze at least in terms of legitimacy of the whole
development endeavour.

2.3 The HRBAD and the Law

As it has been stated above, the HRBAD has notfgend its way to the formal UN legal
development framework. Due to the inability to te@onclusion on its exact meaning and the lack of
will to subsequently and extensively implement ithea behind the human rights and development
nexus, the translation phase of the political commants into legal instruments and obligations has
not yet gone througt.For this reason, it is inutile to look for it ihe formal resolutions by means of
which the ongoing reform process of the UN is cateld. In fact, arguably, apart from the very vague
2005 consensus on the need to mainstream humas mgthe activities of the UN, little has been
agreed on in terms of modalities of such operatidmough, there is no general definition of what
mainstreaming might mean, it can be intuitively ersiood as bringing the neglected areas considered
as cross-cutting ones to the focus of attentiogvaty level of this policy making. Given that human
rights, especially in the violent contexts of regirabuses or that of deeply rooted constitutional
structure of states, remain by all means a politgsaie, the agreement on the extent to which taey

be mainstreamed has not been achieved. Ultimaslgescribed by Louis Arbour and Mac Darrow,
they have been ‘crossed off and cut Sut'.

%2 | ouis Arbour and Mac Darrow give examples of tHePR and SWC negotiations to reach agreements ondtiansbf
specific commitments into specific actions. Arboap,cit., 482-483. This gap has been noted and many schubstslate
the exploitation of potential of the legal humaghts commitments in the practice of developmenhfg to the widely
described value added of such approach: Siobhameviwdy-Lankford, 'Human Rights and Development: a @emnt on
Challenges and Opportunities from a Legal Persp&ci{2009) 1Journal of Human Rights PracticeBrigitte 1. Hamm, 'A
Human Rights Approach to Development’, (2001H2@nan Rights QuarterJyLl005 — 1031; Greadgp cit;Maxi Ussar,The
Human Rights-based Approach: A more Effective Fraonk for International Development Policies in New Elémber
States Policy Paper at http://www.minorityrights.org/10768/briefing-papéhe-human-rightsbased-approach-a-more-
effective-framework-for-international-developmerttipies-in-new-eu-member-states.html, contributordhilip Alston, et
al., Human rights and development : towards mutual reggmentOxford University Press 2005).

53 Arbour,op cit,448-449.
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It seems that, from this point of view, the HRBADthe form in which it has been developing since
2003 can be considered a response to the poldivallegal impasse. As such it does not provide
answers to all questions, neither solutions tprlblems. Above all it suffers from the lack of bl
wide consensus as to the form of the bridge betwesnan rights and development which at the
moment of crisis might impair the purely economial aelief development process. Put in a more
straight-forward manner - if development activity dependent on the consent from the local
government, the lack of consent might lead to egtbff the development cooperation. On the other
hand, operating with the consent of the governmtéat abuses human rights diminishes the
legitimacy of the donor or agenc$This somewhat conditionality bound concerns haentfaced by
the HRs and development actors working in the figddoour and Darrow provide a number of
examples of full and lack of support for residenbrinators on the part of the G\ yet no
sustainable solution has been elaborated so fat.i$hvhy the HRBAD, with conceptual foundations
incorporated by political declarations which arerenand more favourable for its principles, allows
the agencies to work out their own way of pursulmgghuman rights and development objectives with
human rights and development means, yet in a Vexibfe, project oriented manner.

The very Understanding is very indicative theréadopted in 2003 as the result of the Inter-Agency
Workshop, it sets out general principles on thetaunof the human rights based approach to
development.

In the absence of the HRBAD in legal instrumentthef UN, the true potential of the HRBAD should
present itself at the ultimate level of its appiioa — in the implementation phase. Therefore fitia
area for analysis brings us to how the agencieg kaveloped and incorporated the concept of the
HRBAD into their own practices.

2.4 The HRBAD Implemented

The OECD in its report has rightly pointed out ttia integration of human rights into development
requires facing a number of challenges; includihg twveak human rights capacity; the aid
effectiveness process, and the institutionalisatibiuman rights considerations into development
practice. In fact the latter of the challenges seémbe the most important at this stage as hés t
source for the fulfilment of the other two:

'(...)aid agencies need to deepen their institatisation of human rights considerations, lookirigtheeir
systems, procedures and staff incentives and gihmcadequate resources to better translate tlodicigs
into practice. Several factors contribute to susdesthis area: a supportive international and ddime
political context; senior-level commitment, accability and communication; a strengthening of staff
capacities and incentives provision of new toold procedures; and adaptation to a decentralizetexibn

(.

The OECD, therefore, named the areas with referem@éich actions must be taken for the internal
implementation of the HRBAD. Only through addregsthem, the policy coherence in this area as
well as the aid effectiveness can be achievedtmobention the internal capacity building for the
purpose of the addressing human rights concernageycies. We have analysed the 'supportive
international and domestic political context'. Timplementation process of the HRBAD concerns the
remaining factors outlined by the OECD that beldogthe realm of internal management of the
agencies. Senior-level commitment, accountabilityl &ommunication; a strengthening of staff
capacities and incentives provision of new toold procedures; and adaptation to a decentralized

54 See alsoibid., 447.
%5 |bid., 451 — 461.

% OECD,0p cit, 21-22.
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context. The institutionalisation of the all of theshould appear with referents to three types and
levels of implementation of human rights dimensioto development processes: projects, country
programmes, and global initiative’s?

The institutionalisation of the development humigihts nexus has begun with establishment by Kofi
Annan in 1997 the United Nations Development Greupgne of the pillars of the Chief Executives
Board designed to coordinate the work of differagencies of the UN working on social and
economic issued. It is under the auspices of the UNDG that the magffort for ensuring
coordination, coherence and efficiency of the 32 bidéncies have been mainly conducted. The
underlying goal is to strengthen the UN nationasigent Coordinator and the UN Country Teams
role in order to enhance the perception of the |glnaies acting as one in a single country and to
enhance the accountability for actions attributed single officer. Within this context the UNDGsha
been the leading body to develop the HRBAD to beptetl across the UN agencies and has been
responsible for the research and subsequent Iigendy Understanding on the HRBAD adopted in
2003.

It was the UNDG that has developed, firstly theidwt2 programmé&’ which has subsequently been
transformed into the human rights mainstreaminghaeism (UNDG-HRM). The concept behind the
UNDG-HRM has been explored in the document of 12evaber 2009 entitled 'Delivering as One on
Human Rights — a proposal to institutionalise humights mainstreaming in the UND&' The
initiative has been established as the respondertands on the part of the Resident Coordinatats an
Country Teams as to the better guidance on rigised approaches to development in the absence of
specific operational provisions as present i.gahaTriennial Comprehensive Policy Review (TCPR).
Hence, the discussions have been initiated underatispices of the Secretary's General Policy
Committee which lead to a policy decision on hig panfirming the centrality of human rights in the
UN activities and in development context relationth partner states. The Secretary assigned further
role to the OHCHR and the UNDG Chair to further explore modalities énhancing the coherence
in the mainstreaming of human rights on the opemnatilevel. As the result of the work of the Inter-
Agency Workshop on Implementing a Human Rights Baspproach®, and lessons drawn from
previous practices, a hew agreement has been nmathee dnstitutionalisation of subsequent efforts —
including training activities, strengthening acctlnility traces etc.

57 Ibid., 40. For example, HURIST, the UNDP-OHCHR Global HurRaghts Strengthening Programme, had as objective
strengthening human rights dimension in the UNDBbsBquent evaluation concluded that the HURIST inarted
significantly to creating the UN HRBAD.

%8 |bid., 38-39.

* The origins of this body reach 1946 when the Eatin@and Social Council in resolution 13 (lll) reqtezsthe Secretary
General to create a body of a standing committelofinistrative officers that was supposed to déthl coordination of the
activities undertaken by the UN agencies. It waaldished as the Coordination Committee, whose naagsubsequently
changed to the Administrative Committee on Coordama(ACC).

0 See at: http://www.undg.org/index.cfm?P=1393.
®1see at: http://www.undg.org/docs/11744/UNDG-pra@b@s-HR-mainstreaming.pdf.

®2 United Nations Office of the High Commissioner féuman Rights, 'Claiming the Millennium Developmentalzo- a
human rights approagh(United Nations 2008), http://www.ohchr.org/Docems/Publications/Claiming_MDGs_en.pdf.

®3 The Third workshop took place between 1-3 Oct@®88. It had the following objectives: (1) To tadteck of where the
UN system and its development partners have comedonceptualizing and implementing a human rigf#tsed approach
to development cooperation, at programming andcpdévels; (2) To consider how a HRBA can furtheesgthen the
foundations for UN system-wide cooperation, in thatext of newly agreed ‘five key programming pipies and thematic
issues’ that must be applied for UN common couptggramming as provided in the 2007 CCA/ UNDAF guited; and

(3) To propose elements and options for interageooydination arrangements on human rights maiastireg. Source and
further documents available at: http://www.undg/im@ex.cfm?P=763.
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'(...)[A]id agencies now need to push for the in&ign of human rights into thinking and practiceund
new aid effectiveness processes, instruments amidlities of aid delivery. Techniques that contrébtd the
Millennium Development Goals (MDGSs) include linkirtge goals to specific human rights standards,
drawing on the Millennium Declaration, which maleslicit reference t human rights; and adopting aom
rights based approaches towards meeting the MBGs."

The HRM is supposed to address each of the compooéthe 2003 defined HRBAD and to promote
specific actions to be undertaken by the agencidenthe umbrella of the UNDG. With relation to all
the three approaches behind the HRBAD, the speaiftons refer to providing policy guidance,
distributing the pilot training courses, as wellthe UN developed management systems and tools,
strengthening capacity on local and regional leVbk only area of the initial HRBAD architecture
that has not been addressed in the proposal diNi@G-HRM was the accountability dimension of
the individuals and the agency. All in all the UND$driven by two strategic objectives — that of
maximising impact on country level whilst at them®a time developing the UN capacity of
maximising impact on country lev&lt is under the UNDG-HRM that initiatives for thights based
approaches were undertaken to be further procdésséloe use of particular agencies consorted under
the UNDG. Within those initiatives the UNDG prov&&uidance Notes on Guidance note for UN
country teams on Special Procedures and TreatyeBofWay 2005), Guidance note for the UN
country teams in establishing theme groups or cdppropriate mechanisms on human rights (May
2005). Above all, the UNDG elaborated the traingagkage of June 2007 for all agentiebat has
subsequently been implemented by each of themrim &inally, it is the UNDG that is behind the
creation of the portal for practitioners on humights approach: http://hrbaportal.org/.

The examples of the agency specific human righgedbapproach manuals are numerous. It is enough
to mention the UNDP documents and training pack&#geHuman Rights-based Approach to
Development Programming in UNDP — Adding the Migsirink',*’ or that published recently by the
United Nations Populations Fund (‘the UNPF') — 'éntin Rights Based Approach to Programming -
Practical Implementation Manual and Training Matksf® Both manuals involve elements of the
HRBAD as defined by the 2003 understanding. Fomglea, there is a call for Rights Sensitive
Participatory Assessmefitsvhich would take into consideration the perceptright-holders on the
situation in the place of their inhabitation. Oe tevel of analysis, the UNDP is supposed to take i

consideration the obligations resting on duty-besate protect, respect and fuffilparticular rights

%4 OECD, 0p cit, 21-22.

& UNDG, UNDG Strategic Priorities for 2010-2011; sa&e http://www.undg.org/docs/11368/UNDG-StrateBiterities-
for-2010-2011.pdf.

66 UNDG, HRBA Common Learning Package (CLP), see gb:Mttww.undg.org/index.cfm?P=1447.

67 UNDP, 'A Human Rights-based Approach to Developnf@migramming in UNDP — Adding the Missing Link fy i
(United Nations, 17 May 2006), 11.

%8 United Nations Population Funalp cit

% The United Kingdom's Department for InternatioRavelopment has been working on Rights Sensitivéidizatory
Assessments Methodologies. They were also usedamdla - "Uganda Participatory Poverty

Assessment” and South Africa - "Speak Out on Rp¥égarings”Ibidem 11.

" The father of tripartite typology of obligation§lmuman rights actors was Asbjgrn Eide who intredlthe concept when
serving as Special Rapporteur to the UN Sub-ComnmisSlee: United Nations, The Right to Food as HumahtRi7 July
1987. He presented the three obligations restindutyrbearers in the following terms:

‘The obligation to respect requires the State &iaab from doing anything that violates the intggof the individual and
infringes on her or his freedom, including the dem to use the material resources available toitldatidual in the way she
or he finds best to satisfy basic needs.
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and to look from perspective of those rights on degelopment practice. The UNDP, for instance,
pointed to the fact that most probably devisingeev methodology is not necessary; they indicate that
under the auspices of the UN what was referredsttnaeaningful participation” has already been
developed? Interestingly enough, the documents do refer éoabtcountability principle, yet in very
vague terms. The UNDP emphasises the role of atability for achievement of human rights and
development goals, however, inwardly looking, peionly to the assessment as providing the criteria
of accountability’”? The 2010 Manual of the UN looks more into the aatability of the actors in the
development process, specifying what accountahbiligans at different stages of the development
process? The general development of the accountability &aark has been conducted by the United
Nations Evaluation Group (‘the UNEG') that bringgedther units responsible for evaluation of the UN
actions. The UNEG has developed standards and niamresvaluatiofs* as well as the peer-review
methodology within international organisatidisthe UNFP and the UNDP refer their standards of
accountability to the norms of the UNEG.

In sum, the elaboration of the human rights-baggmiaach to development has been left to the UN
agencies who have been developing them on the Ubthevel under the umbrella of the UN
Development Group thus contributing to the UN polioherence for development. At the same time,
the work of policies adjustment to the needs ofipalar agencies (shown by the UNPF manual that
has focused on the gender and culture programmiitingtiae focus on the HRBAD) has been ongoing.
Simultaneously, the UN has been conducting its owarnal reform developing its own internal use
of accountability and standards of evaluation s time elaborated under the umbrella of the UNEG —
and focusing on the internal accountability chasastic of internal management structures. The
question obviously remains, whether this level ddgmentation contributes to the attempted
attainment of objectives.

(Contd.)
The obligation to protect requires from the Stagasures necessary to prevent other individualsoupg from violating the
integrity, freedom of action, or other human rigbtghe individual — including the prevention ofringements of his or her
material resources.

The obligation to fulfil requires the State to take measures necessary to ensure for each peiton its jurisdiction
opportunities to obtain satisfaction of those neeelsognised in the human rights instruments, wisahnot be secured by
personal efforts(See: Asbjorn Eide, 'Realisation of Social and EcoicoRights and the Minimum Threshold Approach’,
(1989) 10Human Rights Law JournaB6-51, 37)

"L UNDP/CSOPP Documents in collaboration with UNDFeinational NGO Training and Research Ce(itIRAC),
Empowering People; A Guide to Participation, 1998.

2 \bid., 11.

& 'Accountability systems require: clear roles aedponsibilities; transparent decision-making preessand decision
criteria; access to information; and effective nadbms to demand accountability.

Accountability should be established at the diffierevels of programming. It requires enforcemamd ¢he opportunity for

recourse where duties are not met. This requirddibg the capacity of duty-bearers (e.g. the gowsznt) so that systems
of accountability and redress exist, as well emgutihat you and your organization are accountabl¢h¢ people and

governments that you serve. However, for accoulittabd be effective, it needs to be demanded. &fwee a human rights-
based approach also requires an analysis of thecitigs needed for rights-holders, especially tlstndisadvantaged, to
claim their rights effectively.' United Nation Pdation Fundop.cit.,80.

 available at: http://www.uneval.org/normsandstadidédndex.jsp?doc_cat_source_id=4.

> Available at: http://www.uneval.org/papersandpdbsiimentdetail.jsp?doc_id=945.
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2.5 The HRBAD at the UN — Final Observations

The overview of the HRBAD methodology as presenthie UN discourse, law and implementation
mechanisms leads to a number of conclusions whithinform subsequent analysis of the EU
practice.

Firstly, the closer scrutiny of the documents pnésg here as examples of the HRBAD in the
implementation phase leads to a somewhat surprisiding. In the vast majority of documents, apart
from basic textbook guidance on how to use the munghts at various stages of programming, one
will find two chapters — the first one presentihg international human rights regime; and the sg&:con
one focusing on the value-added of the rights-basgporoach to development, convincing the
practitioners to the use of this methodology. Tdosfirms the earlier quoted statement by Gready —
the rights-based approach discourse is in its @yfaand in the stage of its creation. The staterigent
true to an extent in which the boundaries betwestiee mentioned levels of engagement of human
rights with development become very blurred witaepts very often escaping methodologies of
thorough analysis’® The OECD distinction, even if deemed as inaccyristeonly a sample of
confusion of what the nexus might mean and whiciisdfacades correlates to the currently promoted
approach to development. From this point of viee HRBAD as the most advanced methodology
distinguishes itself well against other forms otlirsion of human rights into the development
cooperation. Yet, it remains a process-in-the-nmkind as such is treated by actors contributiritp to
elaboration. It remains to be seen whether therempatation phase undertaken by the agencies and
the UNDG will succeed in convincing the developmprectitioners as to the value of incorporation
of the human rights-based approach.

This leads us to the second conclusion. So fargaml — over the eight years the development
community of the United Nations has taken the comaint to the HRBAD seriously which is
somewhat surprising given the lack of the consygmtésent strong political and legal incentive ¢o d
so. At the same time, the lack of the reliancehenlégal and limited reliance on political instrurtse
signifies that the introduction of the HRBAD is parount to the internal change of the development
community and the development paradigm. One cdskdthe hypothesis that the institutionalisation
of this conceptual change, facilitated by the d¢omabf the UNDG, is more the act of the internal
organisation governance, rather than introducticth® high-level politically burdening commitments.
The lack of legal international law instruments &deen swapped for internal management strategies
to be evaluated in line with the general accoulfitgbprinciples for international organisations.
Obviously, it is too early to determine whether #ygroach has actually changed the practice or
whether the UN development organisms have only miakien the process of repackagihdn any

" See: The UNDP Report on Human Development whichtpdo the following as goals: launching natiomalependent
assessments of human rights, align national lawk international human rights standards, promotedr rights norms
strengthen a network of human rights organisatipmsmotes a rights-enabling environment. Out offthe thus indicated
goals only the last one brings the added value RBAD to the light, yet it refers to the end-prodo€tthe development
process and partially the process itself. See: UNB&#man Development Report 2001', in (Oxford Ursity Press, 2001 ),
112. The analysis of the added value of the HRBAD lsa found apart from the UN manualsi.en Thomas W. D. Davis,
'The Politics of Human Rights and Development: Thalléhge for Official Donors', (2009) 4Australian Journal of
Political Science Gready,op.cit., Andrea Cornwall & Celestine Nyamu-Musembi, 'Fgtthe “rights-based approach” to
development into perspective', (2004)T25rd World Quarterly ;Hamm,op.cit.

" The OECD noted also the threat of repackaging ¢f iatervention as a rights-based one just becaupariof the
HRBAD is being employed: 'Such interventions neetidaelated to specific state obligations in ordebé¢ categorised as
contributing to realisation of human rights.

The UN Interagency Common Understanding of a HRBArsffa useful framework for elements which anéque and
clearly linked to the human rights framework, andeos which areessentialbut shared with other perspectives and more
commonly found in development. Unique elementstidelusing recommendations of international humgintsibodies and
mechanisms, assessing the capacity of rights-retdeclaim their rights and of duty-bearers toiflutheir obligations, and
developing strategies to build these capacitiesefisal elements include, for example, recognigiagple as key actors in
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case, the practice of development as undertakeheébyJN would need to undergo a very close and
elaborated scrutiny by academics in order to deterrwhether the window dressing has actually
taken place. Yet, if the hypothesis proved to be,tive would be witnessing the first case of aitic
transformation of the role of human rights goingydred the international human rights protection
regime, being not only instrumental for achievemehtvarious policy goals, but providing also
foundations for other policies in general. Therefahe HRBAD would be a pilot project for any other
policy, and the assessment thereof would provecarifor further establishment of human rights
approaches not only on international, but alsconatiand local levels.

This, thirdly, allows for development of the cohmre amongst various policies stemming not only
from conceptual uniformity as developed by the agenwork, but also the mode of elaboration of
guidelines, manuals and evaluation patterns.

Those general conclusions set a background touteguent analysis of the presence of the HRBAD
in the EU development practice. In the second tpartrickling down effect of the UN policies wileb
analysed with the view that the EU as the orgainisats a separate entity from the UN, bound with
the latter secondarilyia the membership of the EU Member States in the ldihis respect, the EU
remains independent inasmuch it creates its owmoaphes and commitments frequently going
beyond what the international community would regjui

3. Human Rights and Development — The EU Normativand Operational Follow-up to
the UN Methodology

Whenever acting outside of its borders, the Unimugly announces its goals and objectives pointing
always to the international sources for specifidicies' objectives and the forms they take. It is
particularly true for areas in which the EU did n@e to have competence (i.e. competence was
acquired alongside with the widening and deepenintpe Union) and/or in which it enjoys shared
competence with its Member States. In those areas (evelopment, environment, human rights,
intellectual property etc.) the EU underlines intgional obligations and commitments stemming
from international political forums (to which itsévhber States are parties or the Member States and
the Union as an organisation), adding thus to ilegity of its, frequently extensive, actions and
regulations in the field.

The formulation of the development policy and theorporation of human rights concerns therein has
been one of the source from which the EU drawgitegcy for its actions in the external realm. This
is true for both policy fields, the human rightseowhich has been a EU matter since 1992 and the
development one which has been pursued alongsitteti EU Member States throughout the EC
and the EU's existence. In incorporating humantsigbncerns the EU is, therefore, to a certainnéxte
constrained to act; with constraints reflecting oaty its legal setting, but also the distributioh
interests and focal points in external policieshaf EU Member Staté8 Especially, when contrasted

(Contd.)
their own development (rather than as passive imtp of commodities and services), and valuingti@pation,
empowerment and bottom-up processes, generallydmmed good programming practices.' OECD, 60-61.

8 The OECD when summarizing the rationale of ageheietsons states: 'Donor agencies do not endotsmades put

forward for working on human rights and developminthe same degree. Some agencies point to legatraints. For

example, some are concerned that there may beatenflith their mandate if they work explicitly druman rights and cite
states' legal obligations. (...) Legal constraents often related to political ones. Domestic peaitenvironments in donor
countries may be less conducive to grounding a@hiinternational human rights framework. For exemBweden's global
policy, which requires that a "rights perspectibe"integrated into all aspects of foreign poliaycluding aid) contrasts with
that of the United States where there is a moexteé endorsement of the international human sifamework (...)

Even in such circumstances, aid agencies haveb&#h working either on aspects of the human riglgenda (either
narrowly on civil or political rights, or withoutsing an explicit human rights language), or areentty considering how to
adapt their policy frameworks. Processes of st&iktpor mainstreaming of human rights work (with@ut overarching
policy) are some of the entry pointghid., 31-32.
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with the UN environment, the analysis of the EWsalopment policy needs to take into account two
specific characteristics of the EU.

Firstly, in the area of the development policy Hi¢ wears a double hat. On the one hand, the EU acts
as independent donor and norm creator within thref its own development policy. And as such,
it is not legally bound to the UN approach to depehent. Not being a member of the UN, its status at
the UN has for a long time been passive. Only ridgeas the result of the Resolution A/65/L.64
Rev.1, it has become a special observer with & tiglvote and express its opini6hOn the other
hand, due to the treaty-based design of the EWjedisas the duty of cooperation and the proclaimed
commitment to the policy coherence for developménperforms the same function as the United
Nations Development Group towards its Member Statestheir aid agencies and the EuropeAid. It
should, therefore, play the role of coordinatompproaches, looking for best practices and trying t
incorporate them at the European unifying and aaie-seeking level. In performing those two
functions the EU is, however, limited by the wiflite Member States and subsequently by the legal
design of its competences and the instruments whiehavailable to it in pursuing goals of the
development policy.

Secondly, the EU, though similar to the UN inasmastit is a donor and norm-creator, is, in fact an
organisation of a different, substantially moreiedrcharacter. The Treaty distinguishes twenty-four
policy fields in which the EU is active. This hasiamber of implications. Firstly, unlike the UNgth
external policies of the EU in the areas of traagjculture, environment may, in fact frequently do
even if not in an open manner, conflict with thealgoof the development policy. This may not be
completely true for the area of human rights poli@t the conflict becomes visible if viewed frohet
perspective of the human rights conditionality présin any external EU collaboration instrument.
Secondly the incorporation of new approaches (ikese elaborated by the UN concerning its three
pillars) is a longer and less visible process wiiatuses largely on maintaining horizontal coheeenc
amongst those fields. In the course of the pasy¢ans during which the UN has developed its ciirren
policy framework, the EU was facing a multitudecbfallenges — these were connected with, but not
limited to, global security threats, financial @igtc. and encompassed a wide variety of polieg$i

It is understandable, therefore, that the intecadlerence of the system is desirable and looked. aft
Therefore, it could be claimed, the EU's innovatpatential lies more in its common practice of
addressing the policy fields in such a manner aactueve a certain level of both internal (thus
horizontal and vertical with the MS) and externaherence (thus fitting the EU in the international
realm).

These preliminary observations lay the foundatifmsthe subsequent analysis and refer to the
underlying enquiry whether the EU is an imitatoraor innovator to further questions related to the
UN developed framework for the HRBAD. And thus tliyswe need to ask - does the EU follow the
UN approaches? If so, what type of instrumentsarployed? Is the EU simply changing the rhetoric
of its policies, or does an actual change in imsamts and law follow? If there is a change, whalhés
extent of innovation (if any) created by the Unidhthere is no change, how is the development on
the UN level visible in EU policies and implemergtidevices? Can and, if so, to what extent the UN
related claim for having two — normative and operal - agendd&8 be justified in the case of the
EU?

In order to answer the outlined questions, simjlas in the case of the UN, the rights approach to
development will be traced on the level of policgckrations; law and implementation (thus

9 United Nations, Resolution adopted by the Genegsslefnbly on Participation of the European Uniorhim work of the
United Nations, A/IRES/65/276United Nations 3 May 2011), at

http://www.unbrussels.org/images/pdf/2011/A_RES 26%.pdf.

8 There is an ongoing discussion in the UN institusi and especially in the UNDP about the extewhh the UN is
capable of making its normative claims visibletswork in the field. For more on the subject g&tour, op.cit.
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operational level). This type of analysis will heipdefining the role of the Union as that of a ener
imitator — an actor following edicts issued at thernational level; or that of an innovator — aetr
standard setter in the fields which, supposedb jtarpriority.

3.1 The Political Discourse on the Rights-based Aggch to Development

The recent years have marked a breakthrough iBtthéevelopment policy. The European Consensus
on Developmefit has been regarded as a great step forward allawngU and its Member States to
finally speak with one voice. It was preceded aochglemented by the 2005 Communication of the
Commission 'Policy Coherence for Developnfémthich emphasised the need for synergies in eleven
area& with no mention of human rights. Subsequently,28@9 Communication of the Commission '
Policy Coherence for Development - Establishing pléicy framework for a whole—of—the-Union
approacti* was adopted. All of those documents refer to therifisation of particular policy areas
and ensuring their coherence within the EU systemtlie purpose of development policy goals
attainment.

For example, reiterating the Millennium Developme@als, the European Consensus on
Development took the eradication of poverty asiiits. It emphasises the general principles of the EU
external action - partnership and dialogue withdtlebuntries will promote common values of: respect
for human rights, fundamental freedoms, peace, deamg, good governance, gender equality, the
rule of law, solidarity and justice. Subsequentipe Policy Coherence for Development
Communication emphasises the role of partnersfiips. EU institutions have emphasised the EU's
commitment to multilateralism as an effective meafsntroducing changée$. The development
policy of the Union, as off adoption of the Europe@onsensus, is supposed to be based on the
following principles: ownershff and partnership; political dialogue; participatioh civil society;
gender equality; commitment to fragile stdtebluman rights in the EU development policy appears
as one of the four 'cross-cutting isstfesius corresponding to a high degree with the siracf the
Millennium Development Goals.

Similarly to the UN documents, the official polisyatements do not refer explicitly to the concdpt o
the Human Rights Approach to Development. As meetiobabove, human rights are described more
as the cross-cutting issue of all external polici#sthe European Union — including that on

8 council European Parliament, Commission, Joinestant by the Council and the representatives oftivernments of
the Member States meeting within the Council, th@oBean Parliament and the Commission on EuropeaionU
Development Policy of 24 February 2006: “The Euap€onsensus” - The European Consensus on Developtke&006
C 46/1.

82 European Commission, Communication from the Commissiche Council, the European Parliament and tveiean
Economic and Social Committee of 12 April 2005 -i8olCoherence for Development - Accelerating progresvards
attaining the Millennium Development Goals, COM(2p034 final.

8 Trade, environment, security, agriculture, fishgrisocial dimension of globalization, employmend aecent work,
migration, research and innovation, informationistyg transport and energy.

84 European Commission, Communication from the Commisgiadhe Council, the European Parliament and tirefean
Economic and Social Committee and the Committee ef Regions of 15 September 2009, Policy Coherence for
Development - Establishing the policy framework dowhole—of-the-Union approach, COM(2009) 458 final.

% 1bid., 3.
8 Which, in the UN terms refers to participation.
¥ |bid., 3 - 5.

88 Apart from human rights, the cross-cutting issoeshe EU level feature: environmental sustaingbijender equality,
combating HIV/AIDS.
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development and trade — and, thus, the fundameotadsyy EU external action. Though they are
mentioned explicitly in the European Consensus emellbpment, the content of what ‘cross-cutting'
means has not determin€dnstead, firstly, in paragraph 53 of the documérg,general commitment

is defined: ‘(...) the Community will promote dennacy, human rights, good governance and respect
for international law, with special attention giventransparency and anti-corruptihSubsequently,

the document echoes the human rights reform coedumt the United Nations level: in all activities,
the Community will apply a strengthened approachmntainstreaming the cross-cutting issues,
including, therefore, human rights. The cross-ongtissues are understood as objectives on their own
and vital factors in strengthening the impact aodtanability of cooperation (para. 101). In the
context of human rights, this statement the usoali$ of the debate on what is the role of human
rights in relation to development policy objectives

The overview of the most important documents rafgrto the development practice of the European
Union, demonstrates that the rights-based apprimagdbvelopment has not found way explicitly to the
EU approach towards the development. The two queiaithistreaming innovations on the EU level
have not even mentioned the elements of the HRBRfkre is no call for distinguishing rights
holders and duty-bearers; human rights thoughtadsscutting character are only addressed from the
governance perspective under the European Iniiditiv Democracy and Human Rights - they are not
mentioned in the context of other eleven areastiftlesh in 2005. The issues of accountability of
development actors, nor the focus on the proces®& been mentioned. On the face of it, it should be
stated that the European Union has largely negldtte appearance of the rights-based approach to
development. Yet, given the earlier made obsematis to the need for maintaining coherence of
development with other policy areas of the Europgaion, the political discourse presents itsel&in
more complex manner.

Partially anticipating the discussion of the settilevoted to implementation phase at the EU letvel,
can be said that the EU system of aid deliveryitizismisic elements in which rights-holders and duty
bearers are recognised as the pre-condition;titeéssystem in which aid is delivered through sector
and project approach, each of them realised witiércountry strategy. In delivering the development
aid particular emphasis is placed on the involvanoéreivil society organisations which are not only
implementing aid, but which with time have won tsition of development partnéfsThus each
process of delivering aid to a particular statetstaith identifying target groups, and correspaigdi
civil societies organisations which are eligible participation in a particular call. In the EU ptiae
there has been always the emphasis on partnenstiipaaticipation of local communities (referred to
as local ownership of a project) in the processidfdelivery which is confirmed by a variety of
communications issued by the European Commissidrpalitical declarations as quoted above. Thus
the first constitutive element of the human rigbessed approach to development understood as
identification of rights holders and duty bearensl @reating the link with existing concrete human
rights commitments is not completely absent from BU development discourse. The wide range of
actors eligible for participation in funding incledocal authorities, NGOs, local associations; in a

89 Threatening substantial notions with being, in #mrd of Louise Arbour and Mac Darrow, 'crossed afid cut out'.
Seeop.cit.,fn 53.

% Article 3(5) (Ex. Article 2)In its relations with the wider world, the Union shalbhold and promote its values and
interests and contribute to the protection of itizens. It shall contribute to peace, securitye Bustainable development of
the Earth, solidarity and mutual respect among pespfree and fair trade, eradication of povertydathe protection of
human rights, in particular the rights of the chilas well as to the strict observance and the deweémt of international
law, including respect for the principles of the téwi Nations Charter.

1 valentina Bettin, 'NGOs and the development poti€ghe European Union', in Pierre-Marie Dupuy & aiVierucci
(eds),NGOs in international law : efficiency in flexibyi? (E. Elgar, 2008); European Commission, Communicdtiom the
Commission to the Council, the European Parliamedtthe European Economic and Social Committee - LAa#horities
- Actors for Development, SEC(2008)2570, in 2008.
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word, any form of societal organisation involvedhwivorking in the field for a specific community.
Here we see both rights-holders and duty-bearerkimgoon a concrete right arédWhat is missing

is the reference to a concrete right which is Uguabt specified by the call, but at the same time
guarantees flexibility and enables the particigatactors to define the most pressing, from their
perspective, right to be addressed. It requiraseacble on the part of grant beneficiary. On thieeo
hand, the human rights informed process and acability are the parts truly missing in the EU
discourse of the development cooperation. Thisrtasaid, it has to be recalled, that this partef t
HRBAD has been left to the internal regulation bé tUN agencies and subsequently has been
moderately developed in the UN political discourse.

3.2 Incorporation of the Rights-Based Approach teielopment in Legal Instruments of the EU

The European Union has undergone an extensive ggaufea constitutional reform in the past ten
years resulting with the adoption of the TreatyLegbon. This, unlike in the case of the United
Nations, could have made it possible for the Euaopénion to incorporate new approaches, lie down
basis for further developments in many areas inefudhuman rights and development as well as
creation the nexus between the two.

As far as the human rights policy of the Europeaiob) is concerned, it has, undoubtedly gained on
weight internally with the upgraded status of tHea@er of Fundamental Rights and the accession of
the EU to the European Convention of Human Rightshe same time, in the external sphere — thus
pertaining tointer alia the development policy — the status of human righteained unchanged.
Obviously, the impact of the former field on thetegral one cannot be underestimated inasmuch
fundamental rights constitute general principlesttod EU law, and are present in the external
dimension of the Area of Freedom, Security andideistvhilst the EU becomes accountable for its
acts before the European Court of Human RightseNbegless, the direct change of treaty provisions
has not been significant as far as the concretatyf grovisions are concerned.

What is interesting, however, is the relationshepaeen human rights and objectives belonging to the
sphere of development policy. Article 3(5) TEU @ticle 2) makes a reference to the EU which is to
‘'uphold and promote' its values in relations wik wider world, whilst contributing to sustainable
development of Earth, eradication of poverty amatgmtion of human rights, aside from participating
in the attainment of peace and security and uphglthie UN principles. The same bases are identified
subsequently in Article 21 TEU providing the getévalue' framework for the Union's action —
framework which is to underlie any external EU ppli There are two observations to be made.
Firstly, what we see in the Treaty of Lisbon is fign of equality between contribution to eradioati

of poverty (thus, the development goal), protectbhuman rights, and security objectives. Theelos
tie reflects the three pillars of the UN (peace amdurity, development and human rightsyhich
historically have never been predominant sphereth@fEU activity. The ‘underlying values' and
‘contribution to' approaches echo this historieak.f Effectively, the EU through its endeavourssdoe
not strive for ensuring that the objectives of meand security, development, and human rightsaare t
be completely fulfilled — it is rather focused omking sure that efforts on its part are visiblereife

not totally successful and/or efficient. As sudte EU positions itself as a follower in those extedy
important areas. Such conclusion is specificallgficmed in the area of development policy where

2 For examples see the Funding Website of DG Dewedsp and Cooperation - EuropeAid:

http://ec.europa.eu/europeaid/work/funding/indexhen.

93 See: Guidelines on good practices on Principles @ood Practices for the Participation of Non-Stattors in the
development dialogues and consultations, in Comaris€ommunication Governance In The Europeams€osus On
Development Towards a harmonised approach witl@rEtiropean Union COM(2006) 421 final.

o4 Arbour,op.cit.
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the Treaty imposes on the EU the obligation to dgmyith the actions of the UN and other competent
international organisations (Article 208(2) TFEWhé Union and the Member States shall comply
with the commitments and take account of the ohjestthey have approved in the context of the
United Nations and other competent internationghoisations.").

As far as the internal design of the EU and MemiStates competences is concerned,
Article 4(4) TFEU leaves no doubt as to the natireompetences in the area of development policy —
they are shared. What is more, the Treaty cleaales that the competence is not a pre-emptive one:
exercise of that competence shall not result in blem$tates being prevented from exercising theirs
(Article 4(4) TFEU second sentence). Further, thealy states in Article 208(1) TFEU that (t)he
Union's development cooperation policy and thathef Member States complement and reinforce
each other. It seems natural that the duty of dpatithg those policies should rest on the Union,
especially that already in the Treaty text poiotshie role it has assumed in pursuing its developme
policy — it is the role of eradication of poverty the long ternis which provides a clear signal to
Member States about how the complementarity ofrsffshould be developed. Article 210 TFEU (ex.
Article 180 TEC) gives some more indication on hthe complementarity of undertaken actions
should be approached:

'1. In order to promote the complementarity anitifficy of their action, the Union and the Memb&at&s
shall coordinate their policies on development @vapjon and shall consult each other on their aid
programmes, including in international organisatioand during international conferences. They may
undertake joint action. Member States shall contebif necessary to the implementation of Union aid
programmes.

2. The Commission may take any useful initiativ@rmmote the coordination referred to in paragraph 1

The clear duty of cooperation of Member StatestardEU with respect to the development policy —
human rights is thus closely connected with theicadrcoherence of the policy, which in the area of
development has become the true challenge, ndy likdbe met in the near future.

Finally, the Treaty indicates the political anddemstruments which can be taken for the attairtmen
of the development objectives. The country prograsiiare to be the framework for the cooperation
to be achieved through international agreements raedsures to be adopted under the ordinary
legislative procedure (Article 209 TFEU). One shibmhagine that given Article 21 TEU commitment
to human rights in external sphere of activitid®e tommitments and measures should take into
account those instruments. It is true that humghtsi are visible in instruments used in the EU's
foreign policy; their use is varied, yet, expligjtthey are far from referring to the rights appioo
development. Specific legal instruments adoptedhieyEuropean Union are usually multi-purpose,
aiming at achievement of many goals connected wattious policy fields. We are talking here of
international agreements of all kinds — those regttip framework for cooperatidh,pertaining to
particular areas of cooperation (i.e. trade an@siwment); unilateral measures adopted usuallyan th
form of regulations — those concerning modalitiésa@operatiof and financial instrumerts The

%t is true at the same time that the prioritizataf this particular area of development policiiedigwing the UN example)
will have no more than political implications asosoas one refers to policy and legal documents lwtstress
interdependencies of poverty eradication policiéh @&l imaginable aspects of development policytHe end it seems that
poverty eradication is both a means and a goath@aement other development policy goals.

% See for instance: Maurizio CarboRglicy Coherence and EU Development Po(Rputledge 2009).

o Example from development area: Cotonou and CARIFORdMeaments: Partnership Agreement between the Mesmber
of the African and Caribbean and Pacific Group @it&, of the one part, and the European CommundyitarMember
States, of the other part made on 23 June 20002@DD L 317/3;Economic Partnership Agreement betwten
CARIFORUM States, of the one part, and the Europeann@ority and its Member States, of the other part,%fOctober
2008, 0J 2008 L 352/3

9% Council Regulation (EC) No 732/2008 of 22 July 20p8Iging a scheme of generalised tariff prefererfoeshe period
from 1 January 2009 to 31 December 2011 and ameridegulations (EC) No 552/97, No 1933/2006 and Cosionis
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last group of instruments remains outside of theelguegal realm and belongs to the soft law area
used especially in the European Neighbourhood Yeliceferred to as 'action plans'. Human rights
commitments are included in those elements eitharform of conditionality clauses of international
agreement§® or GSP+% or the so-called governance approach to humarisrigh visible in the
EIDHR and action plans. As the International HurRaghts Network® reports, the use of the human
rights language instruments by the European Umioitsi documents is not always explicit enough,

accurate and consistent.

With reference to the analysis of accountabilitytba EU level, the same problem appears as with
respect to the United Nations. Also at this levaré is not much that can be said about what this
accountability may mean. Does it mean political erahagerial accountability of development actors
in the field? If it is to be a political accounthtyi, then to whom? The EU towards its Member $tate

If so — it does exist and is even reinforced toNfember States being able to file the claim betbee
European Court of Justice with reference to thdrunsents being adopted. Obviously it is a
completely different problem whether there is apesb to such a strong, legal accountability in
practice, whether the European Union and its MerStates are interested in developing this type of
accountability. After all, the internal struggletlveen the Union and its Member States about the
scope of their competences and the limits thereightmmake the accountability of actors very

(Contd.)
Regulations (EC) No 964/2007 and No 1100/2006 eg@8 2 211/1 — the GSP system is under review; i fitrm it is
supposed to remain in force until 1 January 2004.

9 Example: Regulation (EC) No 1889/2006 of 20 Decen@®®6 on establishing a financing instrument far promotion
of democracy and human rights worldwide, OJ 20(EB6/1.

10011 this context best example is provided by theoBoti Agreement both in its preambREFERRING to the principles of
the Charter of the United Nations, and recalling theiversal Declaration of Human Rights, the conausi of the 1993
Vienna Conference on Human Rights, the Covenants whaBid Political Rights and on Economic, Sociada@ultural
Rights, the Convention on the Rights of the Child,Gbnvention on the Elimination of all forms of Distnation against
Women, the International Convention on the Elimarabf all forms of Racial Discrimination, the 19@®neva Conventions
and the other instruments of international humanigta law, the 1954 Convention relating to the stadfistateless persons,
the 1951 Geneva Convention relating to the StatuRedfigees and the 1967 New York Protocol relatinthéoStatus of
Refugeesand the human rights clause (Article 9):

1. Cooperation shall be directed towards sustainat@eelopment centred on the human person, who is the
main protagonist and beneficiary of developmerig #ntails respect for and promotion of all huméghts.
Respect for all human rights and fundamental freesloincluding respect for fundamental social rights
democracy based on the rule of law and transparet accountable governance are an integral part of
sustainable development.

2. The Parties refer to their international obligats and commitments concerning respect for hurigins.
They reiterate their deep attachment to human digand human rights, which are legitimate aspiratf
individuals and peoples. Human rights are univergadivisible and inter-related. The Parties undd to
promote and protect all fundamental freedoms anchdmu rights, be they civil and political, or econami
social and cultural. In this context, the Partiesffirm the equality of men and won{emphasis added).

191 The Generalised System of Preferences conditianticjpation of the special incentive scheme upus @adoption by

beneficiary states of a series of UN/ILO converdiofi human rights included in Annex Il of the CoiliRegulation (EC)
No 732/2008 of 22 July 2008 applying a scheme ofegalised tariff preferences for the period fromhuhry 2009 to 31
December 2011 and amending Regulations (EC) No 552F7) No 1933/2006 and Commission Regulations (EC) No
1100/2006 and (EC) No 964/2007. The list of conwmttiincludes: International Covenant on Civil anditfal Rights,
International Covenant on Economic, Social and CaltRights, International Convention on the Eliminataf All Forms
of Racial Discrimination, Convention on the Elimiioat of All Forms of Discrimination Against Women, @aention
Against Torture and other Cruel, Inhuman or Degrgdireatment or Punishment, Convention on the Righteeo Child,
Convention on the Prevention and Punishment of themeCiof Genocide, Convention concerning Minimum Age f
Admission to Employment (No 138) etc. It may be thonoting that the participation in the scheme épehdent on the
application of an interested state for the schemgetgranted to them and on the review of the ErRanpgCommission which
analysis not only whether a given internationalvegtion was ratified, but also the manner it waplemented (in the view
of recommendations and opinions of relevant bodi€s) this basis the Commission may refuse to graefepential
treatment to a given state or withdraw it tempdyaiiihis system of conditionality has been approkgdhe WTO.

102 Network,op.cit.
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difficult or even impossible to put in place. Netmless, the legal system which would enable such
accountability is already in place which makes B¢ more advanced than the UN on this level as
well. The ready-made example of a strong accouitiabf the Member States is provided by the use
of the word "shall" in the above discussed Art21® which indicates the obligation of Member States
to contribute to the coordination of policies amgplementation also on international level. Within
internal sphere therefore the Member States cahelgk accountable as independent actors for the
participation in the development policy of the Umidt seems that the same obligation may be applied
to the European Union on the part of the MembeteStaet so far it has not been invoked before the
European Court of Justice and remains thereforlyhethetical possibility®

To sum up, the European Union legal developmenir@mwent, especially upon the entry into force
of the Treaty of Lisbon, has been altered to inomafe changes developed on international stage. As
shown, it has been reflected by inclusion of emiber of poverty (the MDG) into the direct
objectives of the Union action. On the other hahd,EU external human rights policy has remained
largely intact, not even mentioning the rights-lsths@proach to development. At the same time,
though, it cannot be denied that principles of HIRBAD can be traced in the EU approach to
pursuing the development policy goals.

3.3 The Human Rights-Based Approach to DevelopmastPresent in the Implementation Phase of
the EU Development Policy

Unlike the UN, the EU implements its developmenligyothrough project realised in the field by
external actors. Those projects are financed throtlge range of financing instruments which
complement one another. These are: Developmentp€mbon Fund, Instrument for Stability and the
EIDHR. The 2006 EIDHR is particularly of interestthis context, as it has been designed specificall
for attainment of human rights objectives. At tlzene time, its existence proves that the European
Union perceives its development policy as sepatat®jgh complementary from the human rights
policy, even if implementation phase remains similzet us briefly test whether at least in the
implementation phase, as it was the case, angtinii has been taken in order to explore the HRBAD.

The identification of the duty-bearers and rightddlers proceeds through designing of projects ¥ the
are focused on particular state, with specified tmde achieved. The goal with reference to human
rights is usually broadly defined (i.e. human riggtm Myanmar) whilst the eligibility criteria is
sketched so as to include wide range of private podlic actors (municipalities, provinces,
departments and regions, non state actors, hurghts rdefenders, international organizations etc.).
The identification of particular right connectedtlwia particular treaty does not occur in the EU
context. Neither does focusing on human rights @spaf the development process. Furthermore, we
can speak of the accountability of the EU and it®r& only inasmuch as monitoring, evaluation,
quality control, and reporting are concerned. Ramtiore, the budget reporting takes place before the
Court of Auditors and the Legislative Authority whimakes EuropeAid accountable towards the EU
with reference to the transparency and the timséirad# its expenditure. There is not much to be said
about the human rights accountability — conditidpahechanisms, though working in theory both
ways, have not added much to the actual process aanduntability spheres in the area of
development policy.

Furthermore, what is missing, is the internal delmt what approach should be taken. The current
framework in place is, undoubtedly, a result of plast ten years of experiences and debates on as to

193 1he duty of cooperation burdening the Member Stafehe European Union has been subject of the leasof the ECJ,

and the basis on which they were forced to comjillly external policies of the EU. See cases.

On the other hand, none of the Member States hawerged the duty of cooperation to make the EU makle specific
actions; there is also no treaty basis for sucimcla
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the European Consensus on Development, and brddilignnium Development Goals, are to be
achieved. The internal EU debate focuses on thesreobe and building up the exchange of
information amongst development community withie 88U — this is where the problematic area of
the EU lies. Unlike in the UN, there is no trainiogcapacity building facilitation for the Europai
itself.

Regretfully, therefore, it needs to be stated tiatHRBAD has not been taken very much on board by
the European Union inasmuch the implementationgbéshe policy is concerned. It could be due to
the manner in which aid is predominantly delivebgdthe EU (namely via projects implemented by
external actors), nevertheless, as we have |leamt the UN experience, the key to implementation is
in programming and working with local actors. Ore thther hand the EU does program with
participation of those actors — it involves NGOgl dreats them as partners in designing projects,
taking on board their ideas as to the manner irchvtiie process is conduct€dBy making its funds
available to local authorities and drafting progeéh a relatively wide manner, it makes the
development process flexible and allows for taittaking of aid responsive to particular needs of
particular community (identifying in any case rigtttolders and referring to duty-bearers). Thus, yet
again, the evaluation is not straight-forward.

4. Conclusions — Imitations or Innovations?

The Human Rights Based Approach to Developmentepted as a methodology of development
cooperation could be perceived as a first stepdamgmng of the two policies in their operationalrfo

a process conducted in velvet gloves as the UNf isesuffering from the multiplication of actors
dealing with related policy fields, guarding thewn competences and modes of action. It comes as
no surprise then, that eight years after its adaptihe HRBAD has disappeared from the advertised
areas of activity of the UN - though the HRBADimiag has been maintained and incorporated into
agency's work. It is beyond the scope of this pagerther introduction of this methodology is a galil
routine of development agencies actions, or whethiersimply paying lip service to the pressure on
the part of human rights policy. Nevertheless, las ¢onceptual framework, it does introduce a
completely different and difficult from practicabmt of view mode of pursuing development and
human rights goals.

The European Union, at the same time, has beengtipa@ensolidating the development and human
rights steps forward, whilst facing its own demamsl inefficiencies. As Steven R. Hurt notes in his
article reviewing lately published studies of thd &evelopment policy:

‘(t)he EU’s development policy has in recent ydssome explicitly more uniform in approach. Relasio
with the Mediterranean region, ACP states, Latin Ac@eand Asia are all built on three main pillars:
development assistance (aimed at poverty alleviadind democracy promotion), bilateral trade agregsne
and political dialogue. This approach fails to takéficient account of the particular circumstantiest exist

in different parts of the world. Although the EU ynhave moved in recent years to a development ypolic
closely resembling the Post-Washington Consensagsdibés not overcome the weaknesses of adopting a
‘one-size-fits-all’ approaclji.05

Whilst it may be true that the 'one-size-fits-afpproach is not the ultimate answer to the ques$tion
the efficient development policy, it may be thew@sto the call for coherence. Nevertheless, ilcdou
be perceived as the 'EU way' towards a differept@ch to development cooperation. The ‘one-size-
fits-all' minimal threshold approach to principlesvisaged in the HRBAD may be the most advanced

104 Bettin,op cit.

105 Stephen R. Hurt, 'Understanding EU Developmentcioliistory, global context and self-interest?01@) 31 Third
World Quarterly 163.
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coherence as there may be achieved in the comptexnal and external structure of EU policy
making.

Overall, though the EU has not taken on the UN oudlogy explicitly, there are hints that it is
processing elements of the approach. Whilst itus,tas the IHRN report indicates, that thereillsast

lot to be done, one must not forget that the EtXimas in this respect are of double nature — thésE

at the same time a donor implementing UN methodolbgt as a regional organisation of states tries
to do it its own, European way. In this respect mez=d to consider the strivings of the EU as
innovative. It could have simply adopted the nontetce of the HRBAD and tried to implement it as
yet another layer of hitherto existing policies.

Considering the Union's institutional and legaligesone needs to point to updated policy objestive
in the European Consensus on Development. In tbgpect it did not simply imitate the
methodological approach delivered by the UN — & hansformed it so that it may fit EU's own
internal design. This is generally true for mosttw principles of the HRBAD with the exception of
those referring to the focus on the process. Uafately the lack of clarity as to the manner inchkihi
particular actions undertaken by specific actoftecethe HRBAD methodology makes it impossible
to evaluate this aspect of EU's actions. The onmbilable information can be drawn from policy
papers and the manner in which programming has begised, and the latter, is deficient from
human rights point of view.

As far as the innovative approach is concernem, diifficult to observe and evaluate the manner in
which the EU has furthered the conceptualisatiahiamplementation of the HRBAD. It would require
an in depth analysis of forms of participation, lisiveness and accountability employed in the
framework of various, often highly differentiatedojects in the field. What is more, it is extremely
difficult to pin down the practical meaning of tleoprinciples, and even more difficult to evaluate
their application given the number of various agtoperating in the field. The guidelines for the
development process as included in the HRBAD aigriofe importance, yet there have not been any
guidelines, indicators developed allowing for fimadaluation of projects from the point of view of
participation and inclusiveness. Finally, the comjily and multi-layers of the development process
make the accountability of all actors participatinghe development process very dispersed. In this
context speaking of participation, inclusivenessfasght — and the right which can be claimed eslo
not seem to bring much into the development dismuar practice. The ultimate result will be the
same regardless of whether the right can be claonedt — after all how can an individual or a grou
of individuals influence field officers of an agenevhich did not take into consideration their
participation when providing any sort of developmaid? How will they know that they have this
type of right? Of course, in a long term, havingtituted the environment which will be participatio
friendly such behaviours may become more commontHisiis a far reaching forecast not fully true
even for developed societies of Western democrabiethe view of the above, despite the fact that
the EU might have done more with respect to empiogdocal actors in the process of development,
it is trying to do something which is within itsagh — hence the development of the civil society
programme under the auspices of the DG Developmedtthe emphasis on local ownership as a
concept underlying most of the actions conductethbyeU in the field.

Finally, there needs to be one last comment matte neference to the general innovativeness of the
EU approach. The HRBAD, despite all the efforts endny the UN to make it distinct from the
previously elaborated methodologies of conditidgalpositive support and altered, human rights
oriented, rhetoric, has not introduced many acthainges to development process. Whilst it is true
that repackaging the old 'needs' talk into newlé®tbf 'rights’ talk should, at least in theoryingr
about the change in approach following which moteergion will be paid to human rights
considerations throughout the process of deliveaidg Even if it does, then how different thisrierf
changing simply and solely rhetoric and not pra&ielow should HRBAD goals be achieved if legal
instruments applied reflect other approach to dmreknt than that of rights (despite claiming to do
otherwise), not to mention the long-term imposgibibf applying different instruments (e. g. in eas
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of the Cotonou Agreement, the conditionality apptoapplied therein will last until the termination
of the agreement and thus until 2020)? In thiseesghe concepts of local ownership of projects as
developed by the EU should be emphasised as thé cooseptualised form of participation and
inclusion of local society into the developmentqass.
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