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Abstract

This Working Paper is the result of a workshop raglthe European University Institute in November
2010. At the heart of it lies a reflection on thetemtialities of a new legal concepgocial
environmental justiceBuilding on the longstanding tradition of socjastice and the more recent
trend of environmental (or ecological) justice, aim was to discuss how these two different
dimensions of ‘justice’ overlap and could be redlaacin an all-encompassing notion. Moreover, we
discussed the need for such a new concept in d¢ihe d&if the contemporary challenges of climate
change and economic globalisation and focused edlyegn the concept’s added value compared to
the already existing notion of sustainable develepmin addition to that, we explored the practical
value ofsocial environmental justicespecially in the context of legal practice. Tpislication is a
mirror of the different normative approaches (msweial, more environmental, more holistic) one can
adopt in dealing with problems such as climate gbhaand globalization. Finally, it suggests différen
legal paths (Human rights, Private Internationalvl. &uropean Law) that could be taken in order to
address these issues.

Keywords

Sustainable Development, Social Justice, Envirotaherdustice, Ecological Justice, Social
Environmental Justice.
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Social Environmental Justice: From the Concept to Rality

Antoine Duval and Marie-Ange Moreau

The workshop we organized in November 2010 at tbé éhtitled “towards social environmental
justice?” lies at the origin of this working pap&ur aim was to bring together scholars from all
around the world, with different legal backgroundsrivate and public), to discussocial
environmental justicas a (more abstract) concept and as a practicall fegl. Two main questions
were raised: Do we need such a concegbofal environmental justi@eAnd what legal consequences
could it entail?

Social Environmental Justice: Is This Concept Necsary?

First, and foremost, what does this concept stéoidsBuilding on the separate development of the
concepts of Social Justice and Environmental Justi@ proposed to link them into an all-

encompassing onesocial environmental justiceThereafter, it was necessary to clarify how this
concept relates to the existing one of sustaindelelopment. How to differentiate one from the
other? And what added value can sloeial environmental justiceoncept provide?

From Social Justice and Environmental Justice to Social Environmental Justice

Social Justice

As Dominic Roux and Marie-Claude Desjardins thotdygexplained in their contribution, Social
Justice has its roots in the Greek philosophiealition and was later revived by the philosophyhef
enlightenment. But its modern form owes much tol#lgal philosophical appraisal provided by John
Rawls. For Rawls social justice, or justice asrfess, ‘requires that any inequalities must beradifit
citizens, and particularly must benefit those wtith mave the least”’Roux and Desjardins also show
how the concept has found its way into internatidegal material, in soft or hard form, especiaity
the acts of the International Labour Organisatii®J. Indeed, the latest, non-binding, declaration
adopted by the Ninety-Seventh Session of the Iatemmal Labour Conference concerns ‘Social
Justice for a Fair Globalizatioh However, the recent trend towards a deepeningmékinequalities,
especially in the developed world is very worryintndeed, even the International Monetary Fund
(IMF) has called for the reduction of income indifies®. In this time of ‘crises’, social justice is
doubtless a concept that has a widespread paligcahomic and also legal appeal.

L L. Wenar, "John Rawls'The Stanford Encyclopedia of Philosophy (Fall 2@&#8tion), Edward N. Zalta (ed.),
p. 22. URL = http://plato.stanford.edu/archivesZfad8/entries/rawls/.
2|LO Declaration on Social Justice for a Fair Glébation, August 2008.

3 OECD,Divided we stand: why inequality keep risifizecember, 2011.
4 B. Milanovic, More or Less, Finance & Developme®eptember 2011, Volume 48, No 3.
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Environmental Justice

Environmental Justice, or even Ecological Justkc&aphie Lavallée calls it in this working paper, i
mainly a child of the American literature. The temas coined in the 1980s by various authors
Environmental Justice mirrors in the environmengalm the concepts of social Justice developed by
Rawls. For Wenz “issues of environmental justidgeeawhen people want more than they can Have”
Indeed “under these conditions, in which at leastes people must give up at least some of what they
want, a measure of agreement upon principles dfcpuss a practical necessify’Environmental
Justice is therefore also an issue of distribytirgéice, not of economical wealth but of environhaén
goods. There is yet another dimension of envirorialgnstice, which is tightly connected to the
‘justice’ aspect of the concept: procedural envinental justice. This is the understanding adopted,
amongst others, by the Environmental Protectionnagen the U8, calling for the involvement of all
affected parties in the regulatory process.

Social Environmental Justice

What then issocial environmental justi@eA bridge between these two conceptions of justitéact,

as highlighted by Marie-Ange Moreau’s article, akreowledgement of the intertwined character of
social and environmental injustices, exemplifiedhia various cases mentioned by Claire Staath and
Benedict Wray in their paper. Our ambition is torgeeinto the concept ofocial environmental
justice two types of justice which have the tendency tasiaer themselves in isolation from one
another. Indeed, we think that both Social and Emvnental Justice should be regarded as two sides
of the same coin. Many goals involving social jestconsiderations: such as improving the bargaining
power of workers, reducing wage inequality and rirfig strong public services, are also linked with
better environmental standards: less polluting stidess, more public transportation and better gnerg
efficiency. At global level, a redistribution of ah from the rich to the poor could be implemented
for example, through a worldwide carbon tax to éevested into a greening of energy supply and
industries in the developing countries. It is oi@wthat both social and environmental justice gnd

in hand. Hence, a conceptual hybrstcial environmental justicesould be useful to capture, in a
descriptive and normative manner, these issuearadriational or national level.

Sustainable Development vs. Social Environmental Justice

The limits of sustainable development

Many contributors, Emanuela Orlando in particuteaye raised the fact that there is already an all-
encompassing concept: sustainable developmente $wecRio Conference of 1992, it is the leading
conceptual tool used in the framework of internaioenvironmental law. It is supposed to put three
dimensions on an equal footing: the economic d@rat, the environmental sustainability and

social justice. However successful the conceptte®s in public discourse, it has reached its limits
when being confronted with the dangerously growthrgat of climate change as Professor Ben Boer
made clear in his contribution to the workshophds been criticized as insufficiently protective (o

® Peter. S. Wen£nvironmental Justicel 988, New York state University Press; See orEinéronmental Justice movement,
D. Schlossberg, (200Defining Environmental Justice: Theories, Movemeasl Nature Oxford University Press.

®p. S.Wenz, p. 5.

" Ibid

8 “Environmental Justice is the fair treatment aneaningful involvement of all people regardless ader, color, national

origin, or income with respect to the developméanplementation, and enforcement of environmentat|aegulations, and

policies. EPA has this goal for all communities grisons across this Nation. It will be achievee@mvbveryone enjoys the
same degree of protection from environmental aradtindazards and equal access to the decision-makotess to have a
healthy environment in which to live, learn, andrkvbSee: http://www.epa.gov/environmentaljustice/
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corrective) from the point of view of social jugticoy Roux, and ecological justice, by Lavalléee Th
tension between the three poles makes it verycdiffto use it as an operational concept in frdnt o
courts: Should economic development come firstreremvironmental sustainability and social justice
concerns superior?

The normative edge of Social Environmental Justice

In this regard, the concept sbcial environmental justices providing some normative clarity. The
priority in development should be set on the reidacbf social inequality and the achievement of
environmental sustainability at a local, as wellaaglobal level. We consider it a necessary and
prealable condition for economic growth, which should staaigbve it as a normative goal. For, an
economic development achieved at the expense @foemental damages or brutal social inequalities
would be a mere mirage. With this working papett@social environmental justiceoncept we hope

to emphasize the shortcomings of the notion ofasuable development and to draw the discourse
towards the need for a new all-encompassing framewfcsocial environmental justice

Environmental Social Justice: Tackling Challenges Aead

Globalization is seen as an important factor cbotmg to the growth of wage inequality and
unemployment, but also to rising environmental gislClimate change is already causing
environmental hazards threatening the poorest ptpualall around the world. Relying on the concept
of social environmental justideas to be part of the new deal necessary to aitlrese challenges.

Globalization

As described by Moreau, Globalization is generatiyisidered as threatening social justice through
delocalisation and a convergence towards the logggatnon social denominator. Meanwhile it is also
the driver of the risk societya world society where profits are privatized aistks are globalized.
There are few doubts that transnational corporatinake good use of the ‘globalization blackmail’ to
not only force a reduction of social safety netg, ddso to impede environmental protections in orde
to improve their profit margins. This deregulatalynamic has to be countered, and the vacuum left
by the retreat of the state needs to be fifleth order to achieve a balanced globalization eiriv
towardssocial environmental justicd he financial crisis of 2008 will hopefully set axample for the
need to control the forces of the matkeffaced with a neoliberal globalisation, it is tinee ocial
justice and environmental justice advocates to jeamds and to come together for corrective,
distributive and procedural mechanisms that, ataashational level, tackle the externalities of
globalizatior®. Indeed, globalization is a problem but might aigopart of the solution(s). Initiatives
like the global compat} which support the adoption of codes of conduct ttansnational
corporations, are a step in the right directionvéttheless, much more is needed at a global and
national level to rein the economic forces andterearegulatory framework directed at achieving the

9 U. Beck,World Risk SocietyPolity Press, 1999 and more recently U. Baakyld at Risk Cambridge Polity, 2009.

103, Sachs, Globalization’s Government, Project Syatdi 30 September 20011. Available at: http://wpraject-
syndicate.org/commentary/sachs182/English

1, Stiglitz,Freefall: America, free markets, and the sinkingha&f world economyW/.W. norton & Co, 2010.

123, Leinen, “A Global Approach for sustainable gfoy&ocial Europe24 November 2011. Available at: http://www.social
europe.eu/2011/11/a-global-approach-for-sustainrable
growth/?utm_source=feedburner&utm_medium=feed&umgaign=Feed%3A+SEJColumns+%28Social+Europe+Jo
urnal+%C2%BB+Columns%29&utm_content=FaceBook.

13 http://ww.unglobalcompact.org/
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goals of environmental social justiceStaath and Wray are supporting private internatidaw
mechanisms and championing the use of the Aliem Aor as a useful procedural tool to docial
environmental justicén cases of wrongdoings by a TNC. While, Orlangadvocating the use of
human rights, and relying on international and orgl human rights courts to ensusecial
environmental justicén global society. Finally, Francesco Franciorketa a close look at the role
played by international human rights provisionsaim “environmental horizon” and pleads for a
collective and environmental understanding of thiagds.

Climate Change

Climate change stands out as the main environmehtdlenge coming ahead for mankind. Two
presentations of the workshop, by Professor Benr Bwel Spyrydon Drosos where specifically
dedicated to 1. The concerns in terms of environmental justieeiarmense, as the damages caused
by climate change might threaten the life (andstifie) of many people around the globe. It is @so
domain in which environmental justice has mates@diinto legal acts, especially at the internationa
level (with the Kyoto Protocol). But, it also beassocial dimension; the potential consequences of
climate change will most likely fall primarily ormé weakest members of the world society. Those
with the least means will be the first ones to eutff drought, of the rise of commodity prices doe
disruptions in production, or of flooding as prevea in the New Orleans disaster of 2005. In the end
climate change might threaten the survival of madkibut in the short run the concerned ones are
those who lack the financial means or the soci#lsgk adapt or relocate. Here too the environrakent
damage implies dramatic social consequences, thesieneed to tackle this issue also in terms of
social justice, and to guarantee each human beiclgy,or poor, equal protection. Takirgpcial
environmental justiceeriously would imply that those countries whicvé achieved a high level of
economic development (on the credit of the plamet}t be at the forefront of the fight against cliena
change, and therefore should accept to take reffjiidgsor the major investments necessary, home
and abroad, to curb global warming. Hence, thesmisrgent need for a clear endorsemersocial
environmental justicey public authorities and especially by the ldgatitutions.

Guaranteeingsocial environmental justicehould be the primary goal or aim, which underbesi
guides courts and public officials when being confed with cases or regulations involving
environmental or social repercussions. Eventudlig, our view that the normative confusion, crelate
by the concept of sustainable development throtgghalance between economic development, social
justice and environmental sustainability, shouldiercome in favour adocial environmental justice

14 Unfortunately Professor Ben Boer and Spyridon Dragare not able to provide a paper for this volume.



Social Environmental Justice: The Need for a New Gmept

Marie-Ange Moreau

Building the Concept: Some Analytical Starting-Poirts

It is always presumptuous to propose the creati@new concept. This presumption, however, arises
from the need to respond to the “creative forcedauf,” to take up the eloguent expression of
Mireille Delmas-Marty, and forms part of a larggspaal “for a new political imaginatiori”the
objective of which is to take the measure of thefquind transformations that our societies havdylate
undergone. Reflecting these changing paradigms, oemcepts emerge and correlate. With the
multiplication of norms being generated in diffareontexts and at differing levels come new needs,
to which new concepts must respond. In the same, Yee¢ existence of complex interdependencies
requires unfettered methods of analysis.

Prior research on the transformation of norms adbcial and environmental dimensions presents a
number of different interests. However, this is tied time to merely juxtapose research on “social
justice” and “environmental justice,” even thoughcls juxtaposition would have the merit of
highlighting the idea of justice in both the socadd environmental domains within the context of
current societal transformations. The aim of thégper is rather to attempt to discern, through an
examination of the transformations which have oemiin styles of regulation, a conceptual basis of
analysis which could justify the mobilisation ofwmeinnovative, or atypical legal weapons to fight
new social inequalities which are linked to thergfes in the environment.

This project is based on the hypothesis that dukgdransformation of actors, powers and normes, th
current conceptual approach should be revisitegh fifte perspective of social environmental justice.
In order to move forward step-by-step, it is usefubegin first of all by examining the benefits of
pursuing this conceptual approach, before considéts normative consequences.

The Benefits of a Conceptual Approach Centred on Sl Environmental Justice

Developing a concept of “social environmental jestimay not seem particularly necessary since we
already have at our disposal another large congbigh brings together the social and environmental
dimensions: that of sustainable development. Alifiouthis remains a key concept in our
understanding of environmental issues, it is nagles too vague to allow a real translation of its
content within social justiceer se However, if we examine the links which exist beén the social
and environmental dimensions, we realise that iintdeed a social justice goal which should be
considered further, despite the autonomous devedapthese two areas of law have undergone. This
leads us, finally, to define and specify the eletmavhich demonstrate the benefits and pertinence of
the proposed idea.

1 Translation by Benedict Wray
2 «Les forces imaginantes du droit »
3 M. Delmas-Marty, E.Morin, R. Passet, R. Petrella/iferet, Pour un imaginaire politique Fayar, 2010
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I nadequaciesin the Concept of Sustainable Devel opment

The concept of sustainable development has praggegseatly since the Rio Declaration on
Environment and Development, although its origas Ifurther back with the Commission created by
the General Assembly of the United Nations in 1888 in the Bruntland report of 1987The right

to development must be fulfilled so as to equitablget developmental and environmental needs of
present and future generations,” stated the Riddbet@on in 1992. This single aim is therefore not
only to generate economic expansion but to creqtdilerium, taking account both the social and
environmental dimensions. As J. M. Arbour and Szdllée have written, ‘[i]t is a development which
must satisfy essential needs, those being houfsing,and health. It is a development which attempts
to master demographic expansion, which says tedhbéhern countries that it is neither desirable nor
even possible to adopt the same method of consomas the industrialised nations, who must in turn
renounce ways of life which outstrip the ecologigassibilities of the planet’.

Sustainable development was inserted into the yefahmsterdam in 1997 as a general objective,
then in the European Strategy for Sustainable Dgweént in 2001. It is also mentioned several times
in international treaties, including even the prbbmof the Marrakesh Accord which gave birth to the
WTO. Above all, it was invoked by the Internatior@burt of Justice in 1997 in th@abcikovo-
Nagymaros projectase. The vice-president of the Court, in his sspaopinion, considered that
sustainable development was more than a mereitd@as rather a normative principle forming part
of modern international lawthereby opening the door to future developmenisally, sustainable
development was the object of an international emgent in 2002 following the Johannesburg
summit.

This international recognition enables us to dragether the social, environmental and economic
dimensions. The issues at stake in the strugglmstgaoverty and the protection of social groupd an
communities must, from a long term perspectivetalzen into account on the same level as economic
efficiency and protection of the environment. Iistivay, the concept allows us to reconcile economic
development, protection of the environment andadgastice. ‘The substitutability of these aspects
will depend, in a large part, upon the conditiomsvgiling in each case,” writes the OECD in its
Program for Sustainable Development 1998 — 200p)yademonstrating that the overarching idea is
reconciliation, albeit for the present lacking dimed method. In addition, one might question what
constitutes the actual content of this conceptciviwvas founded upon a momentary compromise that
can give no guarantee of respect for the valuesoaial justice. ‘The concept of sustainable
development is a complex and rather vague categbich serves in part as an ideology and in part as
an operational concept, but in a manner lackinggour for a large number of actors who represent
divergent interests,” wrote one autffoA large part of the scholarship therefore criisisthe
vagueness of the concept of sustainable developamehthe difficulty, by reason of its lack of ctsri

in identifying its real legal implications.

This task is made even more difficult due to ifatiee success in having integrated itself intoesal/
different legal domains. For example, sustainabketbpment was inserted in the Treaty of Lisbon as
an objective of the European Union in article 3-Tlhe Nice Charter had already included sustainable
development as one of the Union’s overriding pphes in article 37 which proclaimed ‘a high level
of protection of the environment and the improvemants quality must form part of Union policy-
making’.” However, at the European level, the place of theeé pillars’ is rather less cleinor does

4 K. Barkenstein, « Les origines du concept de dé@pEment durable », 2005, vol. Bevue juridique de I'environnement
289

5 J-M Arbour et S. Lavallé®roit international de I'environnemenY. Blais et Bruylant, 2006

€ J-G Valillancourt, « Penser et concrétiser le déysément durable Ecodécisionyol . 15 2005, p. 24-é¢

" M. Prieur, « Protection de I'environnement » ,LinBurguorgue Larsen (edJraité établissant une Constitution pour
I'Europe, La charte des droits fondamentatixll, 2005 Bruylant , p. 484-493

8J. ScottEnvironemental Protection,European Law and Goverear®.P.U. 2009
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it seem that the new methods of governance cuyrantlogue offer a clear method for integrating the
social and environmental dimensions, and even tlesspossibility of incorporating social justice
within efficiency based environmental protectioncimenisms.

In the context of designing the new EU StrategySostainable Development for 2005 — 2010, seven
objectives were identified. Two were general (clena&hange and the preservation of natural
resources) but essentially oriented towards quesd energy policy, agriculture and fishing. Areth
two were highly specific (transport and consumpti@nd the remaining three concerned the social
sphere: public health, social inclusion and thétfiggainst poverty. The inclusion of these lastéhr
objectives has not, however, made the conceptstaisiable development any clearer. This is because
the Community method relies on a number of differ@struments, and leaves a large amount of
discretion to Member States without specifying,raff@m producing indicators, how choices should
be made. Priority objectives are laid out, buttieans of attaining them remain, at best, sundry and
vague’) Degryse and Pochet consider that the inauguratimhuse of the three pillars rests on the
presumption of a virtuous cycle initiated by ecomaxpansion. It has been shown, however, that this
expansion does not naturally entail either a sooiaknvironmental improvemett,a conclusion
supported in the most brutal way by the cause #edteof the present economic and financial crisis.
According to Degryse and Pochet, the requiremense@al justice should therefore be placed at the
heart of long-term normative developments, somgthihich presupposes a change of paradigm.

It is therefore possible to state that, if the corept of sustainable development has the great
advantage of having created the necessity, in therig-term, of building methods of reconciliation
between the three pillars, it does not allow roomdr the active promotion of social justice in the
current societal debate surrounding the environmentlt does not enable the establishment of a
strong resistance to short-term financial imperatives which remain the current driving forces.It
may therefore be necessary to find another conakptute which draws together the social and
environmental dimensions.

The Social and Environmental Dimensions: Common | ssuesin the Search for Justice and
Differing Normative Frameworks

The reconciliation of the social and environmeuighensions around a common concept cannot take
place without ensuring that this concept is propeklimited. Social and environmental law were
historically constructed on different bases. Enunental law appears particularly young when
compared with the development that has taken pfasdy, within the social sphere, especially sinc
the end of the 1®Century and the creation of the ILO in 1919, aedosidly, within Human Rights,
since the Universal Declaration of Human Rightd948. It has, however, borrowed from the strong
development of international law in order to evdlvthanks largely to the action of the United
Nations.

The rapidity of this development, as well as thatits foundational principles such as the
precautionary principle or sustainable developmaest,intimately linked to the specificity of
environmental questions of which only some havedias impact. If the questions relating to riske ar
largely shared, others (biodiversity, for exampeain their uniqueness. It is not necessary legot
into the reasons for this: as much as for histgricetitutional and substantial reasons, normative
autonomy subsists as regards the human rights mewenfundamental social rights and

° C. Degryse, P. Pochd®aradigm Shift: Social Justice as a PrerequiiteSustainable Developmewhite Paper European
Trade Union Institute, 2009.

10\, Aglietta et A. Reberout,es dérives du capitalisme financi€aris, Albin Michel, 2004

11 3-M Arbour et S. Lavallédroit international de I'environnemen¥. Blais et Bruylant, 2006
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environmental law. This does not prevent us fromestjoning the place that social justice could
occupy in the articulation of these areas of law.

This idea, of building a concept which brings tdgetthe social and environmental dimensions,
should hardly come as a surprise, as it is cleatrahpresent numerous bridges are already being, o
have been, built between the two areas.

- Evidently the social and environmental dimensioaguire that we introduce non-economic
values into the legal ord&fIn all cases, and in particular in the Europeaiob/avhere the so-
called economic freedoms constitute the heart ef‘#zonomic constitution of the Uniof?,
non-economic values are difficult to impose becéabsg imply that regulatory methods be not
exclusively structured around market analysis aratkat values. Taking into account non-
economic values has consequences which are idealpgiethodological and normative. The
struggle for the preservation of non-economic \valuecludes, of course, the protection of
human and fundamental rights.

- The inclusion of non-economic values is in partadted by an abundant literature which has
grown up in the framework of the GATT / WTO to encage respect for the latter in the
worldwide economic order. The debates and jurispmad surrounding article 20 GAY'T
concern mainly environmental law but also deal wébpect for social fundamental rights. In
each case, the resistance of the WTO translateshatneed to show a risk to health, due to the
self-evident refusal at the global level, by reagbthe divergent economic interests of states, to
accept any limitation on global commerce that itssdirectly from the protection of social or
environmental rights.

- The methods of protection in the area of intermatidrade, due to the lack of an accepted social
or environmental clause at the global leVehave therefore developed through bilateral and
multilateral treaties. Social clauses generallytaionprotections of certain human rights, social
rights laid down by the 1998 Declaration of the Ia@d some environmental rights. At present,
there are over 400 treaties which have made ussuch clause¥ which raises difficult
guestions as to their control and effectiveness.

- Multinational Corporations have also attempted rpriove their social and environmental
image by putting in place the huge edifice whicldaly constitutes Corporate Social
Responsibility (‘(CSR’). Here as well, common quessi relating to the effectiveness of the
legal instruments developed in the framework of C&R to its control and regulation, have
given rise to a large scholarship. The major probléth which we are presently confronted is
not whether to oppose or not the instruments thewseeven if they enable a “normative self-
service,” but to how to control them in a mannenarent with existing law, particularly at the
national and regional levé.

12 M. Rainelli, L. Boy et aliiL’ordre concurrentie] Mélanges en I'honneur d’A. Pirovano, édition BrisRoche,2004

13 C. Joerges, ‘A Renaissance of the European EconBomstitution?’ inintegrating Welfare Functions into EU Law,
Neergaard, R. Nielsen & L. Roseberry (eds.), DJOHishibg, 2009, p. 29-52

143, Burda,Le droit international économique et les droits sociaiondamentaux : pour une dimension sociale de la
libéralisation des échange$hese Paris II-IHEI Genéve, 2009

15 MA Moreau,Normes sociale, droit du travail et mondialisatidalloz, 2006

18 1L0O, IILS, The Global Job Crisis and Beyanaww.ilo.org/wems5:groups:public:report

7 E. Francioni & M-A Moreau, La dimension pluridiptinaire de la responsabilité sociale, PUAM, 200MIA.
Moreau, « Les droits de 'hnomme au travail en 20@8-dela la logique des droits de 'homme et destsl sociaux
fondamentaux », danBroit économique et droits de I'hommelarcier, 2009, p. 509-534 ; E. Morger@prporate
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- All the questions which are currently pressing, agning fundamental protections in the
environmental, and, in a hardly less evident waygiad spheres, have a global or planetary
dimension. As regards the environment, it is ndy guiestions which relate to the activities of
multinationals which are important but also thoddcl concern “natural” factors. We know,
however, that for the protection of the environmexst for human rights and social protection,
the central questions concern identifying the raf\actors and international coordination.

At the real heart of these common problems tholighquestions related to the decentralisation of
power, the transformation of the role of the state the place of civil society. Taking as a startin
point for analysis of these issues the overlappinguestions of social and environmental conces ha
the distinct advantage of a direct link to the entrrealities. These questions can be seen plainly
cases of large-scale human rights violations, agi\warticularly present Bhopaland similar cases.
Systematic analysis of the latfféclearly shows the advantage of a common concephwhhormative
approach which goes beyond seeing the issue adynisoeial justice” or “environmental justice”,
both in order to properly articulate a coherentitpms concerning access to courts for victims (bbta
questions relating to universal jurisdiction &ndum non conveniefsorganization of the defence of
victims rights (fundamental rights, class acticarsd questions of proof in international litigatipak
well as reparations and damagdes.

The central point however is to research the squstice dimension in all of these common questions
It could therefore be said that such a conceptual e-centring around the ideal of Social
Environmental Justice would enable not only to captre the necessity for a new paradigm but to
anchor the transformations required by the rise ininequality, and social and environmental
risks, in an already existing methodological approeh.

The Relevance of the Concept of Social Environmental Justice

It might be said that there is, at present, a gEnge of interest in social justice, not only amtmage
who adhere to or refute the ideas of John Rawlslsatthose who align themselves with the thinking
of Amartya Serf’ Although Hayek considered it ‘absurd’ to introduUedérness as a basis for social
justice, precisely because the idea enables rasestagainst ultraliberalism, Sen founded his
interpretation of the idea of justice upon the ssitg for providing, collectively, each person witte
freedom necessary for their own development, iniqudar through education, protection of health
and environment and, more generally, through wtet be identified as common public goods.

Social justice is a central resource in countetitegeffects of liberalism and ultraliberalism besmit
requires a rethinking of the choices made by variegal systems, and a re-orientation of the latter
towards solidarity and international liability ifl &s forms?* In effect, Supiot appeals for the “spirit of
Philadelphia,” as it was expressed in 1944, totfaghainst totalitarianism and for peace, to be kedo

(Contd.)

Accountability in International Environmental La@PU, 2009 O. De Schutter, ‘Corporate Social Responsibilityrdpean
Style’, vol. 14, n°2ELJ 2008, p. 203-236

18 K. Sontag, « La justiciabilité des droits de I'hmen & I'égard des sociétés transnationales », Bewis économique et
droits de 'lhommeLarcier, 2009, p. 569-670.

19 F. Francioni, ‘Exporting Environmental Hazard thgh Multinational Enterprises: Can the State of @rige Held
Responsible?’, in Francioni & Scovazkifernational Responsibility for Environmental Har@raham & Trotman, London,
2006

20A. Sen, et P. Chemla'idée de Justic@aris, 2010, éd. Flammarion

2L A, Supiot,L'esprit de Philadelphie, la justice sociale faae marché totalLe seuil, 2010-03-15
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in order that the idea of social justice (as adbpdy the ILO in is Declaration) may enable a
reemphasizing of material and spiritual developnaasnivell as human dignity.

Current analyses which have developed around saskasl show that they are feeding growing reports
of increasing inequality. Social and environmeimaljualities are symbiotic; the poorest are afficte
first by degradations in the environment and sutifieir effects in a heightened fashion, just as wit
the effects of environmental disasters. This coetjon of social and environmental inequality occurs
at the level of individuals, groups and countri€bus, environmental crises and archetypal “mass
disasters” may cause difficulties in accessingdessources, a situation which the poorest countrie
often cannot respond due to insufficient infrasimes?> Empirical research has grown up in the
United States under the moniker ‘environmentaligest(or ‘climate justice’), which deals with the
need of developing forms of protection which aramdd to the most deprived social groups who do
not have access to other means. It is based ormpproach which places social inequality and
discrimination in juxtaposition with environmentaks.

To generalise, the concept of social environmentdlistice clearly implies a new approach to
inequality, as it supposes that analysis will takelace in the arena of social vulnerability which
goes beyond the usual sociological and legal cateige which are invoked? It also requires
taking the step to free oneself from national bordes, something which has important legal
consequences, both institutionally and in terms adflentifying the relevant actors.

Approaching the Issue in Terms of Vulnerable Groups

The social vulnerability perspective is essent@l finderstanding the complexity of the threats to
social fundamental rights and the consequencearaifhl environmental transformations, particularly
those which are the result of climate change. bhitewh, it has in recent years become central & th
structural analysis of global social risks. As thriBeck has put it, ‘social processes and condition
produce an unequal exposure to hardly definable @isd the resulting inequalities must largely be
seen as an expression and product of power retatiorthe national and global contexts. Social
vulnerability is a sum concept, encompassing theanwmeand possibilities which individuals,
communities or whole populations have at their asjh to cope — or not — with the threats of climate
change [and] financial ris¥.

Adopting a vulnerable groups approach also alloakéng into account the effect of a number of
factors which, in complementing or combining withch other, may lead to a high degree of
complexity in the situations and responses undeméxation. The area of equality and non-
discrimination provides numerous examples. Equgidlicies are limited in cases of discrimination
against women if the victims are also, for instartwack or Muslim, or to take another example,
which concern minorities such as the Roma whotarerant and who present various specific cultural
aspects which may affect the way in which they esuffiscrimination. In taking into account such
factors, social environmental justice allows usntove from an individual to a collectifeand
systematic approach. This is particularly importast in the framework of environmental law
development has thus far focused on individualtsgbee later discussion of the ECHR).

22 . Baxi, Mass torts, Multinational Enterprise Liability anérivate International Law Collected Courses of the Hague
Academy of International Law, vol. 276, 2002

23 U. Beck,World as risk Cambridge, Polity, 2009

24 U. Beck,World as risk Cambridge, Polity, 2009; U. Beck, “Remapping sokiahualities in an age of climate change : for
a cosmopolitan renewal of sociology”,10 @lpbal networks2010, p. 165-181

25 E. Francioni, ‘International Human Rights in thevEanmental Horizon’, inThe Human Dimension of International Law,
dir. A. Cassese, 2008 OPU
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The worldwide reports issues by the ILO on the faundamental social rights, taken from the 1998
Declaratiorf® clearly show that it is indeed the sum of factoositributing to a social situation in
terms of non-respect or violation of fundamentahts which generates the complexity in the
responses which should be brought in terms of bagséice, in the current context of societal and
economic transformation. Recent empirical analysbagh go further than the global reports also
confirm that vulnerable groups may be identified sagch by reason of the accumulation of
vulnerability-generating factors, something whicaynexplain the amplitude of the harm caused to the
group. Nowhere is this more evident than in sitraiof modern slavery, child labour, and complex
discrimination targeting migrants. Such an analygisld also be applied to the consequences of
ecological or climate harm (particularly in casds‘@dimate migration’). The concept of social
environmental justice therefore supposes that polic and law making must result from an
analysis based upon social vulnerability.

Going Beyond National Structures

It should, by now, be superfluous to insist upoa tieed for escaping national forms of reasoning in
order to envisage all the questions which are ddiseglobal or transnational issues, be they saxial
environmental. The extent of capital mobility ar fplanetary reach of multinational corporations
policies have largely shown that: the vast majoatyenvironmental disasters are by nature trans-
frontier, whether we are speaking of industrialidents, or the pollution of the air, rivers and;saad

the vast majority of cases of mass harm find tlwiuse in activities linked to multinational
enterpris€ and in investment policies which intrinsicallyKistates and corporations togetffawhat

is more, the transformation of the role of theestas a regulat&?, coupled with the extension of
multilateral trade rules and the rise of privatgulation reveal a ‘decentralisation’ of power and
modes of regulation.

Nonetheless we may observe a great difficulty irvimg to forms of reasoning or legal instruments
which are adapted to this situation. From a sogiokd point of view, there still persists what @i
Beck has called ‘methodological nationalism,” péwpéing the analysis of inequality from a classical
national, standpoint, relying on national presufipmss. It is for this reason that we find discussof

the ‘de-territorialisation’ of risk, due to the Wil avoidance of attacking the question directlytba
transnational plane, something which would not mega specific reference to the state as regulator
and would necessitate framing the question of egguy} authority outside of national frameworks.

In the legal field, national law often has troublefinding a rule which is adequate for coping with
transnational situations. It is clear that inteiovadl law is far better adapted to dealing withsino
guestions which have a transnational or internatiahmension in the social and environmental
spheres. This reveals, however, a large hurdleerpath to apprehending multinational corporations
in order to impose upon them positive obligationgiability for the violations which they commit.
Public international law binds only states and diffsculty extending itself to multinationals, desp
doctrinal efforts and the creation of soft law nersuch as the Global Compact, the OECD norms, or
the Tripartite Declaration of the ILO. There is nffere a self-evident interest in constructing a
transversal concept which could bring normativeerehcy; we may think, therefore, that the concept

28 M.A. Moreau, « Autour de la Justice sociale : persives internationales et communautaireBrojt social 2010, p.324-
333 and M.A. Moreau, « Les droits de 'homme awailaen 2008 : au-dela la logique des droits dertime et des droits
sociaux fondamentaux », daRsit économique et droits de I'hommearcier, 2009, p. 509-534

27 p. M Dupuy, « LEtat et la réparation des dommagesstrophiques », in F. Francionni & T. Scovafziernational
Responsability for Environemental Harm,125-147

28 0. De Schutter, The Challenging of Imposing HumaghRi Norms on Corporate Actors, Transnational Corporations
and Human RightOxford, 2006

293, Chevallier|’Etat post-moderne LGDJ , 2008
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of social environmental justice could contributebiidging the gulfs which exist in the distinctions
between national/international and public/privgipraaches.

The concept of transnational social justice thuspsses an approach which integrates the global
dimensions of emerging inequalities, without meaifevtienying the necessity for local responses in
the dwelling places of vulnerable persons and golipis for precisely this reason that the current
method put in place by the ILO in the field of sdgustice is of interest. It results from lessons
learned from the last decade of corporate actiomapplying the 1998 Declaration on social
fundamental rights and the decent work programnagh lof which are now integrated into the
Declaration adopted in 2008 which aims at a motgtabje globalisatior®

It follows, on the one hand, that the complexityfmidamental rights violations demands responses
which are based on norms which are accepted byinteenational communityand on action
plans/programmes. The latter occupy botredical dimension (linked to law’s pyramidal hierarchy),
incorporating international normative instruments \&ell as regional and national ones, and a
horizontal one, involving the coordination of the relevantoss, whether these are international or
national institutions, professional associationG(¢, or trade unions.

Thus, we may conclude that the concept of socalr@mmental justice implies:

1) A systematic recentralisation of questions which tach on sustainable development,
around the notion of social justice, through an anigsis which bases itself upon social
vulnerability and the development of new synergiesommon to both the social and
environmental dimensions.

2) Putting into place responses which articulate normsand action plans, through a
method which is both horizontal and vertical.

3) Integrating the idea of social justice through thedevelopments which have occurred in
human rights, labour law and environmental law.

The Legal Implications of the Concept of Social Envonmental Justice

The concept of social environmental justice inhdyerontains, as has already been mentioned, a need
for coordination of the relevant actors at bothrta&onal and international level. This, in tunmplies

a need for representation of vulnerable groupsnash by trade unions as by NGOs, and highlights
the need for close cooperation between the two.d¥ew this cooperation is developing slowly; the
integration of NGOs as interlocutors for civil setyi in the forums of international or regional
regulation is limited due to the structure of imeronal law and its exclusively state-orientecurat

A change of paradigm based on the requirementsoofalsjustice would justify a considerable
widening of the diversity of actors present ondlabal stage, which leads of course to the question
their recognition by, and integration in, decisimaking bodies:

In addition, social environmental justice also ifeplnecessarily refusing regulatory analyses which
are exclusively founded upon market equilibriumeTbapabilities approach’ proposed by A. Sen
must be applied systematically in the common arbizlwrelates to the promotion of human dignity,

%0 F. Maupain, « Nouvelle fondation ou nouvelle faz&dLa Déclaration de I'OIT sur la justice sociaRour une
mondialisation équitable », EUI Working paper La@02/1 , www.eui.eu/Law/WP ; M.A. Moreau, « Les dsaile 'homme
au travail en 2008 : au-dela la logique des ddét§homme et des droits sociaux fondamentaux ns Baoit économique et
droits de 'homme Larcier, 2009, p. 509-534.

31 C. KaufmanGlobalization and Labour Right$iart Publishing, 2007

12



Social Environmental Justice: The Need for a New Cdncep

to its development and well-being, within the camtef a healthy planetary environment. It also
implies attempting to reduce the conflicts whiclis@arbetween environmental law and short-term
social protection (in particular in the area ofdabrights).

This has several immediate advantages: of givilgeiance to the jurisprudence which has grown up
in the field of human and fundamental rights whélsthe same time reinforcing it; of providing awne
conceptual framework in order to enable the creatm the international level, of a right to access
justice for the most vulnerable victims of harm @fhhas a direct or indirect trans-frontier elemeoft
proposing a reinforced regulatory framework oridntewards multinational corporations and their
social responsibility; and of opening up the tablalternative approaches.

Reinforcing the Human and Fundamental Rights Approach in the Area of the Environment

The links between social fundamental rights andrigbt to a healthy environment are eminently
complex since they bring into conflict two diffeteshoctrinal positions. The first of these advocates
that environmental law protection should resultrfradaptation of existing human rights, while the
second holds that it is more appropriate to cradterd generation of ‘rights to the environmeft’.

This is not the place to enter into the detailhaf tlebate surrounding these analyses and contiesiers
but it should be noted that the concept of soamirenmental justice is consistent with the current
developments in fundamental rights which are bageh the logic of human rights and enhancement
of social rights® It also rests on the development drawn out ofithebetween human rights and the
environment, through the principles of the 1992 Rexlaration, the principles developed within the
framework of the Council of Europe (Manual on HunRights and Environment, 2005), and the
jurisprudence which has sprung up at the regianadll(namely the NAFTA, ECHR, Inter-American
Convention and African Charter of Human RigHfsFor a large part, it is in the domain of social
rights that jurisprudence has developed which esabhvironmental protection. The case law of the
European Court of Human Rights it particularly rekadple in this respect since it has given protectio
to environmental concerns through interpretatiorihef right to life, the right to health, the rigiat
private and family life, and the right to propettyin the field of constitutional protection, the higo
health has also been mobilized to provide envirariaigrotection.

This jurisprudence, which results from the needaiorefficient mobilization of rights which currentl
exist in the European Convention of Human Righgseals a certain similarity in the issues which
affect social protection and the protection of #mvironment in terms of justiciability. Beyond the
possibilities offered by the ECHR, the aims purshgdhe scholarship, in view of an efficient use of
international norms, are identical: the acknowledeet of social right§ and the rights to a healthy
environment and to a high-quality environnféntequire not only their proclamation but also
recognition of their justiciability. In both domanthe question arises as to the identification of
positive obligations for the state.

%2 3. Lavallée, « Le droit & I'environnement : poiéguilibre des intéréts, pour un développement llera » dandroit
économiques et droits de 'Homnh@ycier, 2009, p. 363-404

33 M. Langford et alSocial Rights Jurisprudence, Emerging trends iermational and Comparative Law¢ambridge 2009
34 F. Francioni, ‘International Human Rights in theviEanmental Horizon’, inThe Human Dimension of International Law,
dir. A. Cassese, 2008 OPU

% p. Steichen , « Entreprises et droit & I'environert : les obligations de I'entreprise liées aditdiol’environnement »,
dansDroit économique et droits de 'hompmiearcier, 2009, p. 405-438 ; J. Callewaert, ‘Thedpean Convention of Human
Rights and the European Union Law: a Long Way tonktery’, European Human Rights Law Revjew6, 2009 p. 768-783
% M. Langford et alSocial Rights Jurisprudence, Emerging trends iermational and Comparative Lagwambridge 2009

87 F. Francioni & T. Scovazzipternational Responsibility for Environmental Har@raham & Trotman, London, 2006; J-M
Arbour et S. LavalléeDroit international de I'environnemenY. Blais et Bruylant, 2006.
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Does not an approach in terms of social environatgnstice generate new synergidsfts evidently
involves a research design which bases itself oretidea that there is a circular causality between
social justice and environmental justice, and thathe protection of vulnerable persons justifies a
reinforcement of fundamental protections through human rights. This also implies that
approaches which a based upon the protection ofevaible persons through human rights integrate
the environment as an essential aim of the pratectf human health, life and dignity, without
awaiting the international recognition of a thirehgration of human rights.

Accessto Justice

The concept of social environmental justice requitee coherent development, at the international
level, of access to justice in the areas of caipbic harm and the violation of social rights. Nuowes
studies have emphasized the difficulties whichtaxipursuing the multinational corporations which
are at the origin of these violations. Again, thigplies an analysis which bases itself on social
vulnerability and which should help public and pti international law to evolve and progress, as ha
been suggested by U. Baxi in the field of accesheocourts? in particular by the use of universal
jurisdiction?® procedures which prevent denial of justice fottimis in fact, as in the Bhophal case,
and rights to class or group actions and specificgdural guaranteé.

In this area social environmental justice clearbmpels a radical change of perspective, as it
necessitates recognition of a right of access siige which integrates the particularities of
catastrophic social and environmental harm, andchvhgoes beyond the present national
understandings of the right, including those whidtgppily, already permit actions against
multinational corporations (see in particular theiteld States case law based upon the Alien Tort
Claims Act).

The Liability of Multinational Corporations under I nternational Law

The international law scholarship has deployedbst extraordinary efforts in an attempt to develop
the liability of multinational corporations. Thebave been particularly marked in the field of human
rights and environmental lai#?, but equally in investment laff.In the field of international social
rights, however, the doctrine has come up agahestobstacle posed by the concept of employer
which hides behind the legal personality that &meltit. Here again, the transnational approach
required by social environmental justice as wellhad which proceeds from an analysis of vulnerable
groups not necessarily restricted to a single egunecessitates researching and proposing a
theoretical framework which enables us to apprehiedmultinational corporation in legal terms
through its social and environmental responsibility

%8 U. Baxi, Mass torts, Multinational Enterprise Liability arférivate International Law Collected Courses of the Hague
Academy of International Law, vol. 276, 2002

39 H. Muir-watt, Aspects Economiques du droit international pri@éurs de L'Académie Internationale de la HayeQ=2p.
293 et s.

40 K. Sontag, « La justiciabilité des droits de I'hme & I'égard des sociétés transnationales », Bawis économique et
droits de 'lhommeLarcier, 2009, p. 569-670.

41 E. Francioni, ‘International Human Rights in thevEanmental Horizon’, inThe Human Dimension of International Law,
dir. A. Cassese, 2008 OPU

42 F. Francioni & T. Scovazzinternational Responsibility for Environmental Har@raham & Trotman, London, 2006

43 0. De Schutter, The Challenging of Imposing HumaghEi Norms on Corporate Actors, Transnational Corporations
and Human RightOxford, 2006
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The Demands Placed on the Control of Corporate Social Responsibility

Ever since multinational corporations have beguadopt corporate social responsibility instruments,
the central theoretical questions in the social amdronmental fields have converged and are well-
identified by the scholarship (see the works of Belefeuille Chair, C. Gendron, Montréal). The
signature of the most recent framework agreememtsdr attest to this fact, since they explicithkl
social and environmental issues togeffiéfhe studies currently at the forefront show, farthore,
that the respect of social and environmental ptimeconce properly articulated, necessarily leads
profound transformations in behaviour and meanactibn within the corporation, something which
obliges a rethink of management styles (comparetiperiences of the food sector) and therefore of
integrated multidisciplinary approaches.

One might think that if the development of CSRiimstents continues to be indispensable, the central
question which arises is that of the control ofsthénstruments, by the actors themselves via the
principles of ‘democratic governané’or paritarisnf’ and/or by an international or regional
regulator, and if necessary by the courts. Indéesl concept of social environmental justice urges a
development which maintains coherency between tineiples laid down in the national or regional
legal order in the field of fundamental rights @8R instruments (see the Esther project, 2009). The
example of the European Union nicely demonstrdiesides, that the policy of non-intervention by
the Union in the control of CSR is a choice madgdly in favour of the employéf.

Finally, the question arises at the level of inédional organizations of who should regulate CSRe O
might think that if the concept of social envirormitad justice manages to develop, it will encourage
the ILO to invest in controlling the rights at pJajue to the impossibility of cooperating with an
international institution charged with the proteatiof the environment. Naturally, the concept of
social environmental justice should also lead te\asiting of indicator regime¥,in order that the
latter take into account the complexities linked social vulnerability, structure the social and
environmental dimensions, and refrain from redu&@®R to quantifications which exclude any social
justice content.

One of the most pressing issues for the concdptisto generate a coherent control over the reteva
legal instruments and norms in order to facilitdie punishment at the international level of abuses
which are occasioned, permitted or perpetrated blyimational corporations, so that victims are both
protected and indemnified. An important part of soholarship has already begun to open up in this
direction. It is therefore possible to think thia¢ toncept of social environmental justice would@e
mutual enrichment of the literature in both theaané social rights and that of environmental land a
thus make plain the need for a paradigm change.

Alternative Per spectives

The acceptance of this new concept may also opemwtly to new approaches and structures. We
should therefore consider the consequences ofottial ®nvironmental justice approach (in its double
dimension) on the European Strategy for sustaindbeleelopment, its impact on the restructurings
occurring within the EU, and the mobilization oktkerms of the Lisbon Treaty which relate to the
environment and to the horizontal social clause. mMight also ask whether the ‘combination’ of

4 R-C Drouin, « Les acords-cadres internationauxewngt portée d’'une négociation collective intéoratle »Les cahiers
de droit 2006 vol ;47, n°4, p. 707 et s.

45 M. Barenberg, ‘Toward a Democratic Model of Trartwmaal Labour Monitoring?’ irRegulating Labour in the wake of
Globalization, B. Bercusson & C. Estlund (eds.), 2008, Hart Bhibiig, p. 37-66

46 M. A Moreau, « Négociation collective transnatienaréflexions a partir des accords -cadre intimnaux du groupe
Arcélor Mittal »,Droit social 2009, p. 93-102

47 0. De Schutter, ‘Corporate Social Responsibilitydpean Style’, vol. 14, n°ELJ 2008, p. 203-236

48 A, Supiot, L'esprit de Philadelphie, |a justicecise face au marché total, Le seuil, 2010-03-15
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different protections could profit vulnerable greupffected by threats to the environment which
would also seem to lead to discrimination. Whatésr is that it is essential, in order to coméetons
with the consequences which result from climatengeato recognise the changed paradiyamd to
suggest that a method which reconciles norms atidnaplans could be the guiding principle for
considering the potential responses which mighirbeight in the face of mass climate migration.

If the importance of the concept of social enviremtal justice seems particularly high at the
international and transnational levels, it is alslevant to justifying the integration of environmba!
perspectives within the corporation, and for idgimg legal transformations in national law which i
implies® The transformations in constitutional review, whicame into force in France in March
2010, provide that the precautionary principle|eéd down in the Charter on the Environment, may
be invoked in cases which involve vulnerable groygasticularly migrants. The jurisprudence of the
Constitutional Court could therefore be in futursaurce of concretisation of the concept of social
environmental justice.

This brief tour of the horizon of normative implikms which flow from the concept of social
environmental justice gives a tantalising glimp$et® potential. To sum up, social environmental
justice serves:

1. For providing (or giving back) a central place e idea of justice in facing up to the so-
called “postmodern” issues of our societies, andhtlyg to the idea of “at-risk” societies in
which environmental and social risks become en&hgh and can even lead on to one
another. The approach in terms of social justisésren the support which comes from the
Universal Declaration of Human Rights, not onljit;nown area of human rights, but also
in the framework of international social law, and, a more indirect way, in the
development of environmental law. It refers badkcaurse, to the ideal proposed by the
ILO and proclaimed in the Declaration of Philadédpbf 1944 which has been universally
recognised and accepted. In short, it supposestarsgtic re-centring around the human
being and human dignity as its primary, fundameptamise.

2. For considering, given the profound transformationsinequality which sit at the
conjunction of social and environmental inequalityghange of paradigm in order to adopt
a position going beyond the national frame of asialyincluding the political, as well as
legal and sociological, points of view) and for obkmg an approach in terms of social
vulnerability which transcends the classic categgori

3. For adopting a methodology which articulates bdih vertical structure of the various
norms and institutions, whether organized at th#onal, regional or international level
around states/countries, and the horizontal dinsansf those actors who can operate
transnationally. This methodology will enable thausturing of fundamental norms and
actor coordination in both the vertical and horiabrdimensions. In fact, it is precisely
such an approach which is currently being propdsethe ILO in its 2009 Declaration
concerning Fairer Globalisation, and which restriten an experimental deciphering of
cases brought in last decade in the struggle fer phomotion and protection of
fundamental rights of workers.

4 C. Degryse, P. Pochet, Paradigm Shift: Social deists a Prerequisite for Sustainable Developmeatkigy Paper 02,
European Trade Union Institute, 2009.
0 Regarding France see the work of I. DesbarraBuada and more recently F. Heas .
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The global evolution which has occurred in the fargas covered by the 1998 Declaration
on Fundamental Workers’ Rights confirms that onty approach which structures the
various norms from a transnational perspectiveplamliwith actor coordination at both

the local and global level, can respond to the nssues arising from social and

environmental inequality.

4. Mutatis mutandighis sophisticated methodological approach pravaéranslation of the
questions posed by the increasing entanglementocifilsand environmental issues,
something which may justify new normative research:

= linking social and environmental questions and ifyisg them through
having recourse to the common concept of socidgremwmental justice;

= which seeks, through the ‘combination’ of existimgrms in labour law and
environmental law, to generate a new dynamic. ©hisntation rests on pre-
existing structures, particularly within the franma of the ECHR which can
be generalised thanks to an adequate conceptoavirark; or

= which proposes new normative and institutional rod#h naturally following
new routes and concepts.

5. The concept of social environmental justice hasefloee the interest of leading to a de-

centring from the concept of sustainable develogmehilst respecting the autonomy of
human rights, labour law and environmental lawgrigler to impose a hew paradigm.
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Sustainable Development without Social Justice?
Dominic Roux and Marie-Claude Desjardins

This multidisciplinary seminar has been the ocaasioget to know an inspiring new concept, "social
environmental justice”, which is proposed as areraditive to the often criticized concept of
sustainable development. Obviously, the objectiteghe proposal is not to question the aim of
sustainable development (at least we do not think But the concept itself (the distinction is
important).

At this stage of our reflection, although the nemnaept of “social environmental justice” seems
interesting, it is difficult to assert firmly that should replace completely the one of sustainable
development. The reason for this difficulty liestive fact that sustainable development has become,
since 1992, a unifying theme mobilizing the poéticforces and public opinion. Admittedly,
sustainable development is a concept one couldidemas hackeneyed, but it should be taken into
account that it has become a key issue in poliacal legal discussions in many States as well as in
the international community. Adopting this new cepic could constitute, in a certain way, a step
forward in strenghtening social and environmentati¢e. Nevertheless, putting away the economic
dimension when dealing with social and environmlegitigestions could be risky. Indeed, considering
social development and environmental protectiorhout taking into account the economy or vice
versa could increase the partitioning that now texisetween the different spheres of law (social,
economic and environmental law).

Thus, abandoning completely the unifying conceptsaktainable development for the one of
environmental and social justice is, for now, diffi to imagine but the proposed concept lead®us t
look into the place given to social justice in thetual conceptualization and implementation of
sustainable development. Even if sustainable dpuwedmt has been designed to give a role as
important to the social dimension as the ones gigeihe economy and the environment, we have to
admit that it is often neglected by States whenlémenting the conceptin the light of this,
questions should be addressed: Is it possible hzetee sustainable development without taking
account of social justice? Most importantly, ipassible to do so without violating internatiorelvl?
These questions form the basis of our paper.

Although sustainable development has its rootsiarnational legal instruments, paradoxically its
implementation into law appears particularly difficfor States. Admittedly some efforts have been
done to integrate the concept as a principle in lagvg or to use it in the law making process. As it is
used now, sustainable development serves to catecilsocial, environmental and economic
considerations when adopting or implementing law few States have been using the concept in
order to shed new light on the pre-existing legatruments pursuing common objectives. In other

'Dominic Roux is a professor at Faculté de droit, Université dlagDominic.Roux@fd.ulaval.ca), coresearcher at the
Interuniversity Research Centre on Globalization &ork (CRIMT), associate Member of the Quebec Insitof
International  Studies (IQHEI) and one of the foungdi Member of Jurists for Coherence
(http://www.juristespourlacoherence.com/fr/indexpph

Marie-Claude Desjardins is a professor at Faculté de droit, Université $leerbrooke, Canada, member of the
COMPTRASEC (Centre de droit compare du Travail et d&leurité Sociale/ Université Montesquieu Bordea)xand the
Interuniversity Research Centre on Globalization\akdk (CRIMT).

2. SEBASTIEN and C. BRODHAG, « A la recherche de taetision sociale du développement durabléyeloppement
durable & territoires Dossier ‘Dimensions humaine et sociale du déysapent durable’, March 2004,
[http://developpementdurable.revues.org/1133] (Asadate : August 18th 2011)

> For example,Loi sur le développement durablé.R.Q. 2006, c. D-8.1.1f{0i canadienne sur la protection de
I'environnementL.R.C. 1999, c. 33.
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words, very few have made use of sustainable dpwedat concept to conciliate social, environmental
and economic legal obligations.

In our view, sustainable development should beidensd as a hinge between the various fields of
law. However, we have to admit that in reality theynain highly partitionel especially at an
international level. Some efforts have been madmtgy-State organisations, such as the Internation
Labour Organisation (ILO), in order to make conimw between social and environmental legal
principles but not much has been done in ordeptwiiate economic law with the two other spheres
of law. Indeed, economic law, more often than payails over environmental and social law.

Sustainable development should be considered rgtasna tool, as it is mainly used now, to create
new law conciliating economy, environment and dodevelopment, but also as a new way to
interpret existing legislation. Putting forward wisable development in a legal context does not
mean to deny legislation existing before its catiContrariwise, it underlines the necessity for
States to stop considering each legal field adiegisn a vaccuum. They have to be considered as a
whole, in a holistic perspective. It seems totadlgical to do so because States taking economic
decisions at the World Trade Organization (WT@e generally the same that those who engage
themselves to pursue social objectives at the® la@l to protect the environment under the aegis of
United Nations Environment Program (UNERR that sense, sustainable development couldseé u
as a way to bring moreoherenceinto the international arehaFollowing this logic, pre-existing
recognised legal principles, such as social justit®muld be considered as part of the sustainable
development three spheres’ content. We can evefurioer and assert that any interpretation of
sustainable development that does not include Ispitice goes against the obligations imposed by
international law to States and Intergovernment@aBizations since, as we will demonstrate in this
paper, it is a recognised principle of internatidae.

This paper, which is also addressed to academias avb not lawyers, or lawyers who are less
familiar with international human rights law, isviied into two parts. First, we will address the
following questions: What is social justice? Andawldoes it mean in international law? Second, we
will identify links between social justice and saisible development. In other words, we will ask th
following questions: In terms of international lawhat is the current function of social justice in
sustainable development? And what should Stateto dake into account social justice when they
enact bills or measures in order to achieve suabendevelopment? Our approach is based on human
rights, and that is why we will give the exampletloé eight “core” ILO conventions, widely ratified

by the ILO member States, and théernational Covenant on Economic, Social and @nalt Rights a
treaty ratified by 160 countries.

Social justice as preeminent legal principle

Origins of the social justice principle can be &@ddack to the Antiquity. It has been developed
throughout history, particularly in the philosopdiititerature, but also in political action. In Bob of

4 S. ROUSSEAU, « Dimensions humaine et sociale dweldppement durable : une problématique séparéeotet v
environnemental? >Développement durable & territoireDossier ‘Dimensions humaine et sociale du déysapent
durable’, November 2004, [http://developpementdigrabvues.org/1214] (Access date : August 18th p011

5 WORLD TRADE ORGANIZATION, Members and Observers
[http://mww.wto.org/english/thewto_e/whatis_e/tifoeg6_e.htm| (Access date : August 17th 2011).

5 INTERNATIONAL LABOUR ORGANIZATION,  Alphabetical list of ILO member countries
[http://www.ilo.org/public/english/standards/relmlmtry.htm] (Access date : August 17th 2011).

" UNEP, About UNEP,[http://www.unep.org/Documents.Multilingual/Defaalsp?Document|D=43] (Access date : August
20th 2011).

8 J. BRODEUR, B. COLAS, C. DEL CONT, S. DOUMBIA, M. JACQUQOG, PARENT, G. REGIMBALD, D. ROUX, M.
VICTOR, D. WILSON, Legal analysis: Improving the coherence of inteimaal standards. Recognizing agricultural and
food specificity to respect human righ@owansville, Yvon Blais, Bruxelles, Bruylant, 2010
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Nicomachean Ethi¢sAristotle devised the concept of "proportionatipeocity,” which is a sort of
forerunner for social justice, and he justified t@onale: For it is by proportionate requital that the
city holds together®. In the sixteenth century, we find the early wags on the need to provide work
for the poor, especially a law adopted by ParlianaéiParis in February 151% In 1525, the Spanish
Juan Luis Vives published what could be considehedfirst book devoted to public assistanbe (
Subventione pauperupAssistance to the poor). Organization of worlkgbyernment was then, in his
view, the main measure against povErtyn France, the French Revolution put an end ® th
corporatist system in 1791. A law was adopted tbénall citizens to exercise the profession oirthe
choice so they could meet their needs and thotieeaffamilies?. The same year, another law, called
“Loi Le Chapelier”, stated in its preamble thati§tto the Nation and Public officers to providerlwo
to those who need it for their existence and pm@wadsistance to disabled person”. The French have
explicitly reiterated this "right to work" in thed@stitution of 1793, adding that "public assistaize
sacred debt", because "the society must give sehsisto poor citizens "(art. 21)

The idea of social justice also appeare®&arum Novarumthe encyclical issued by Pope Leo Xlll in
1891 and entitled "Rights and Duties of Capital dmdbour”. This influential text is the official

Catholic social teachingBesides the rights and obligations of employerd employees described
therein (which among others aim to provide resp@etarorking conditions for workers), we find this:

Whoever has received from the divine bounty a laigare of temporal blessings, has received
them for the purpose of using them for the penfectf his own nature, and, at the same time, that
he may employ them, as the steward of God's procigdor the benefit of othet$.

Eighty years later, in his book called "A TheoryJofstice" published in 1971, John Rawls speaks of
social justice as a principle whose goal is to lewa way to determine the rights and duties inetpc
and define the appropriate distribution of benefital burdens of social cooperation. In fact, for
Rawls, there are two fundamental principles ofigestthe first is a sort of "right of each person][

to have an equal right to liberties”; the secondgiple, which he calls "difference principle”, amt
reducing the social and economic inequalities. €ha#l be acceptable only insofar as they provide
the greatest benefit to the most disadvantaged mesdf society. This principle can be achieved,
according to Rawls, if the most disadvantaged pequt their fair share and actually see their
situation improve. In short, there must beeduction of inequalityand this can only be achieved if the
basic needs of the poor are met and if the wegltlistributed more evenly.

Rawils's theory was criticized in particular by AtyarSen, recipient of the Nobel Prize in Economics
Sciences (1998). Through his many writings, Semp@sed to define social justice in terms of
"capabilities”, which are the concrete and realaspmities available to each individual to achieve
freely (the “freedom”) the things that are impottemhim'®. The factors that hinder the "capabilities"

SA. SUPIOT,’esprit de Philadelphie — La justice sociale famemarché totalParis, Seuil, 2010, p. 43.

1°p. ROUX, Le principe du droit au travail : juridicité, sigfication et normativité Montréal, Wilson & Lafleur, 2005, p.
76.

11 3. L. VIVES,De subventione pauperum (152Blpuvelle édition, Bruxelles, 1943, p. 203, qudigd®. ROSANVALLON,
La nouvelle question social8euil, 1995, p. 138.

127 REVET, "La liberté du travail", in R. CABRILLAC et.aled,Droits et libertés fondamentauRaris, Dalloz, 1996, p.
435,

13 D. ROUX, Le principe du droit au travail : juridicité, sigfication et normativité Montréal, Wilson & Lafleur, 2005, p.
79.

14 The full text of Rerum Novarum is available on Vatican's official Website.
[http://www.vatican.va/holy_father/leo_xiii/encyctils/documents/hf_I-xiii_enc_15051891_rerum-novaremhtml]
(Access date: August 14th 2011).

153, RAWLS,A Theory of Justice&Cambridge, Mass., The Belknap Press of Harvardeysity Press, 1971.

18 A. SEN, Lidée de justice, Paris, Flammarion, 20€®apter 11 “Vies, libertés et capabilités”, anorenpart. at p. 283 ff.;
A. SEN, Development as Freedom, Oxford and New Y@kford University Press, 1999. See also: R-C. DRQU
“Capacitas and Capabilities in International Laboawl, in S. Deakin and A. Supiot, Revisiting the Ledétion of
Capacity, Oxford, Hart Publishing, p. 141.
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come from personal considerations, such as phydisabilities, but they may also result from poyert
broadly understood, not only deprivation of resesrsuch as decent wotkFor Sen, the government
has the obligation and responsibility to help thimseeed: it must take ethical decisions guidedhay
ideal of justice, that is to say improve the "caliisds" of each individudf. Sen's writings have had a
great influence on the policies of internationalelepment assistance. His work is also one of the
founders of the Human Development Index adopted980 by the United Nations Development
Program (UNDP), index that takes into account tlur@eria: life expectancy at birth (depending on
access to adequate food, drinking water, adequaitsiig and adequate health care), education level
and living standards (measured on the basis of aimnindicatorsy. These criteria correspond
essentially to the social dimension of sustainaleieelopment which will be described in the second
section of this text.

These few non exhaustive examples give a gooddfifee origin and the content of social justica&in
general context. This concept has not only inteceghilosophers but it has also been integrated int
international law. Indeed, social justice is arabbshed "legal principle" that expresses itselbtigh
concrete international obligations binding on Sateither because of their membership in
international organizations, such as ILO or UNbecause these States have ratified or acceded to
international treaties that aim to respect, progect promote human rights.

The formal consecration of social justice as allggmciple in international law occurred in 1919
when the ILO was foundé&Yat the end of World War I. Although almost a centoas passed since
then and althought the international context haanghd, the objectives pursued by its founders
remain highly relevant in the current era of ecoitoghobalization and domination of neoliberal and
free-market ideologies. Some of them are expliamigntioned in the ILO Constitution’s preamble.
The first sentence of this founding treaty of thrgamisation, which binds all Member States, is
revealing in this regard:

Whereas universal and lasting peace can be estadlenly if it is based upon social justice.

For the ILO and its 183 current members, therecipossible doubt: The world peace is impossible
without social justice. That is what the secondesteent of ILO Constitution’s preamble asserts:

Whereas conditions of labour exist involving sucfjustice hardship and privation to large
numbers of people as to produce unrest so greatttthapeace and harmony of the world are
imperilled; and an improvement of those conditiangrgently required.

Finally, social justice cannot be achieved withetrbng cooperation between States and, mainly,
without international standards in order to endaneinternational trade. In other words, sociatjce
requires that ILO norms protect States, and thezefmrkers, against “a race to the bott6mThat is
what the third statement of ILO Constitution’s prdde stipulates:

Whereas also the failure of any nation to adopt dmenconditions of labour is an obstacle in the
way of other nations which desire to improve thaditions in their own countries

A, SEN, Lidée de justice, Paris, Flammarion, 20€8apter 12 “Capabilités et ressources ”, p. 809 f

B1d., p. 292.

19 http://hdr.undp.orglen/

20 |t should be noted that since 1946, the ILO ispacilized agency of the United Nations. It meetaually at the

International Labour Conference (ILC). Each of th8 i@ mber States is represented by four delegatesot government
and one delegate for each of the most represeatatjanizations of employers and employees préséne country.

21 B. HEPPLE,Labour Laws and Global TradeOxford and Portland (Oregon), Hart PublishingD20chapter 1, “Does
transnational labour regulation matters?”, p. 1-R4;J. FLANAGAN, “Labor Standards and Internatiof@dmpetitive

Advantage”, in R. J. FLANAGAN et al., edinternational Labor Standards: Globalization, tradend public policy

Stanford, Standford Law and Politics, 2003, p.2.7H. CLEVELAND, “Why International Labor Standary ®., p. 129.

22



Sustainable Development without Social Justice?

In 1944, the ILO and its member States took a figper in the legal recognition of social justice
principle by adopting a text we can consider aspiteeursor of the universal recognition of human
rights by the UN, a few years later. This is Beclaration of Philadelphiawhich was annexed to the
ILO Constitution and therefore binds the organsatind all the member States. In this powerful, text
the ILO “reaffirms” the structural principles whidbunded the creation of the ILO, including thetfac
that “Labor is not a commodity”, that “poverty anygre constitutes a danger to prosperity
everywhere”, and that “the war against want reguicebe carried on with unrelenting vigour within
each nation”. Although adopted nearly 50 years rigefthese principles are very close to the one
proposed by the international community in 1992tigh the sustainable development concept: "war
against want and poverty" (we will come back intao on that issue).

That being said, one of the most striking provisainthe Declaration of Philadelphias the one
stating the prerequisite for the realization ofiabjuistice principle:

All human beings, irrespective of race, creed of, bave the right to pursue both their material
well-being and their spiritual development in cdimdis of freedom and dignity, of economic
security and equal opportunity.

This fundamental right, which in itself expressesial justice and furthermore implies equality &tir
people, should be, according to the text of thel@ation, themain objective of all national and
international policies Indeed, economic and social aspects cannot mrated, and it is clear that
ILO and its member States have a formal obligationput social justice at the heart of their
international and national decisions. These twaits of the Declaration confirm that idea:

the attainment of the conditions in which this & possible must constitute the central aim of
national and international policy;

all national and international policies and measuia particular those of an economic and
financial character, should be judged in this lightl accepted only in so far as they may be held
to promote and not to hinder the achievement affimidamental objective;

In other words, the economy is not an end in itsetfshould rather be at the service of human lheing
For the ILO, acting for social justice has alwaysamt adopting international legal standards inrorde
to establish working conditions that respect thgnity of workers, protect their health, their plogi
safety and their mental health (especially for woraed children), and restore fairness in intermaio
trade relations. These are the common structursgéhat have always guided the normative and
institutional activity of the ILO. In short, the @&onventions and 201 recommendations adopted so
far by the ILOimplement social justice princigfe

To a lesser extent, the same conclusions can be rmath the two major declarations recently
adopted by the ILO. In 2008, the ILO adopted a tekich is not a treaty and has not been
incorporated into the Constitution, unlike tBeclaration of Philadelphialt is a mere instrument of

“soft law”%, However, the title of this instrument, and thet filhat it was adopted unanimously by 183

22 These ILO Conventions and Recommendations are allailable at the following address:

http://www.ilo.org/ilolex/english/index_frame.htm.

23 |. DUPLESSIS, “Le vertige et la soft law. Réactiodsctrinales en droit international’, 2007 (Horséris) Revue
guébécoise de droit internationa#i5; 1. DUPLESSIS, “La mollesse et le droit int@ional du travail : mode de régulation
privilégié pour société décentralisée”, documentrdgail Gouvernance, droit international et regadnlité sociétale des
entreprises, DP/182/2007, ISBN 978-92-9014-836-gtitlrt international d’études sociales (IIES) d@IT, Geneve, 2007,
pp. 1-23.
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countries, deserves some attention #efEhis is thelLO Declarationon Social Justice for a Fair
Globalization The long preamble recognizes that “achievingnaproved and fair outcome for all has
become even more necessary in these circumstanoceseét the universal aspiration for social
justice”. In this text, the ILO and its member ®tatundertake “to place full and productive
employment and decent work at the centre of ecomamil social policies”. In order to do this, these
policies “should be based on the four equally ingatr strategic objectives of the ILO” which have to
be considered as "inseparable, interrelated andiatiytsupportive”. What are they? i) Promoting
employment by creating a sustainable instituticenadl economic environment; ii) Developing and
enhancing measures of social protection (socialrggcand labour protection); iii) Promoting social
dialogue and tripartism; iv) Respecting, promotamgl realizing the fundamental principles and rights
at work.

Several jurists have expressed skepticism abost“#uft” statement, written in a highly technical
style, and devoid of any binding monitoring meckani. Admittedly, it is stipulated that member
States “have a key responsibility to contributeptigh their social and economic policy, to the
realization of a global and integrated strategy tfur implementation of the strategic [and decent
work] objectives” (Section II-B), but critics werguite right. The debates preceding its adoption
confirm the extreme difficulty of reaching consesisexcept for this: the new instrument should not
impose any new international obligation that goegolnd those already existing under the relevant
ILO conventions. In short, it was clear that themmber States, and therefore the vast majority of the
delegates attending the International Labour Cemnigz, did not want any binding instrument whose
violation could be legally punish&d

However, perhaps there is one really positive nouative aspect in that 2008 Declaration: evenguall
broadening the “core” fundamental labor rights gegped as such by the international commuhity
We must recall that the ILO only acknowledged fadrthese in the 1998.O Declaration on
Fundamental Principles and Rights at Wirla text which was a response to the failure ofttempt

to include a social clause in the binding WTO agresets. The 1998 Declaration recalled that
“economic growth is essential but not sufficienettsure equity, social progress and the eradicafion
poverty, confirming the need for the ILO to promatieong social policies, justice and democratic
institutions”; also, it stated that:

in seeking to maintain the link between social pesg and economic growth, the guarantee of
fundamental principles and rights at work is oftjgaitar significance in that it enables the persons
concerned, to claim freely and on the basis of kyuaf opportunity, their fair share of the wealth
which they have helped to generate, and to acliiglyetheir human potential.

2 E. MAUPAIN, “New Foundation or New Facade? The lladd the 2008 Declaration on Social Justice forag F
Globalisation”,, (2009) 20/Buropean Journal of International La@23.

25 R-C. DROUIN et I. DUPLESSIS, “La régulation intermmatale du travail de 1998 a 2008 : un Eldorado ntfroa un
désert interprétatif ?”, (2009) 14 (nolXx Electronical.

%%International Labour  Conference, Provisional Record 13 A/B 97th Session, Geneva, 2008,
[http://www.ilo.org/wemsp5/groups/public/@ed_normiggZonf/documents/meetingdocument/wems_094042.pdfccess
date : August 21st 2011), International Labour effStrengthening the ILO’s capacity to assist its Meratefforts to reach
its objective in the context of globalization : Ganation of the discussion on strengthening the'dldapacity and possible
considération of an authoritative document, possibithe form of a Declaration or any other suitabhstrument, together
with any appropriate follow-up, and the form theyyntake, International Labour Conference, Report VI, 97thskrs
Geneva, 2008,
[http://www.ilo.org/wemsp5/groups/public/@ed_nornrkgZzonf/documents/meetingdocument/wems_091586.pd#ccess
date : August 21st 2011).

27 Marie-Claude DESJARDINS et Dominic ROUX, “Développerndurable et travail décent : & la recherche dinterface
en droit international” (2009) 5K cGill International Journal of Sustainable Devefopnt Law and Polic§99, p. 209.

28 |LO Declaration on Fundamental Principles and RigattWork and its Follow-up, Adopted by the Inteiorzal Labour
Conference at its Eighty-sixth Session, Geneva, 18neJ 1998 (Annex revised 15 June 2010)
[http://www.ilo.org/declaration/thedeclaration/tdetlaration/lang--en/index.htm] (Access date: Au@ist 2011).
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This 1998 Declaration is of course strictly proroaal-it's not a treaty—but it devotes the mandatory
status of fundamental rights for all member Staiegply because of their membership in the ILO.
These four rights are freedom of association afettfe recognition of right to collective bargaigi
elimination of all forms of forced or compulsorybta, effective abolition of child labor and
elimination of discrimination at wofk This Declaration reflects the international corsses that
already exists with regard to these principles, that exclusion of health and safety and minimum
wage is difficult to justify®. Although the Declaration was subject of muchaist®, it has a positive
impacf”. First, several regional or bilateral trade agreeis explicitly refer to ¥, as do many
transnational corporations in their codes of cotifucSecond, ratifications of the eight core
Conventions increased significariflyTo make it clear, the average rate of ratificafior these eight
conventions is 90% (165 out of 183 member Statesawerage), which is excellent. This is a very
important fact, because ratification or accessira ttreaty indicates if an international standard i
“healthy” or not. Indeed, in monist countries, dified treaty automatically becomes law, which
means it can be invoked directly in court. In dstédi countries, a specific legislation is requited
achieve the same result. But in several dualisbantries, like Canada, legislation to ensure
compliance of domestic law under the obligationsvijated by the treaty will be adopted prior to
ratification: in any case, the ratification will @@ only if government considers that its domelstie
already complies with the treal§, Obviously, in any system, State should take weritegislative,
financial, governmental and administrative measuiesensure the full implementation of the
obligations imposed by the tredty Ultimately, ratification guarantees neither coimpte with
international standard nor its effectiveness. Tlannproblem, especially in developing countries, is
that existing legislation is not, in fact, implenbedh by the authorities, and that there are stiibsie
labor rights violations, committed both by Statexl grivate actors. The following reasons are
mentioned by the ILO and some experts to explam ghuation: Lack or insufficiency of the labor
inspectorate and effective sanctions, legal sydtsrking financial resources and expertise, non-

2 Claire LA HOVARY, Les droits fondamentaux au travail. Origine, statitmpact en droit internationaParis, PUF, 2009.
%0 Alan HYDE, “The International Labor Organizatiamthe Stag Hunt for Global Labor Rights”, (2009)@v & Ethics of
Human Right453.

%1 Philip ALSTON, James HEENAN, “Shrinking the Intational Labor Code: An Unintended Consequence of 998 ILO
Declaration on Fundamental Principles and RightdVatk?”, (2004) 36International Law and Politics101; Philip
ALSTON, “ ‘Core Labour Standards’ and the Transfatiora of the International Labour Rights Regime”, (2pal5
European Journal of International Law57; Philip ALSTON, “Facing Up to the Complexities the ILO’s Core Labour
Standards Agenda”, (2005) European Journal of International La#67.

%2 Francis MAUPAIN, “Revitalization Not Retreat : The &ePotential of the 1998 ILO Declaration for the itsnsal
Protection of Workers'Rights”, (2005) Huropean Journal of International La#89

3 Cleopatra DOUMBIA-HENRY and Eric GRAVEL, “Free tradgreements and labour rights: Recent developments”,
(2006) 145/3Anternational Labour RevieWw85; Pierre VERGE, “Les accords de coopération teadsmaine du travail liant
le Canada”, in Pierre Verge (dirroit international du travail — Perspectives carecdnes Cowansville, Editions Yvon
Blais, 2010, p. 261.

% Renée-Claude DROUIN, “Responsabiliser I'entreprisesmationale : portrait d’une normativité du traveil évolution”,
in Pierre Verge, edDroit international du travail — Perspectives carnaanes Cowansville, Editions Yvon Blais, 2010, p.

35 Here are the 8 core labour conventions: C87 - Freenf Association and Protection of the Right to &ige Convention,
1948; C98 - Right to Organise and Collective Bargajr@onvention, 1949; C29 - Forced Labour Conventi®30i C105 -
Abolition of Forced Labour Convention, 1957; C138linimum Age Convention, 1973; C182 - Worst Forms ofilcCh
Labour Convention, 1999; C100 - Equal Remuneratiomv€otion, 1951; C111 - Discrimination (Employmentda
Occupation) Convention, 1958.

38 C-E COTE, “La réception du droit international emiticanadien”, (2010) 58upreme Court Law Review (2rdB3. P.
VERGE et D. ROUX, “L'affirmation des principes dellberté syndicale, de la négociation collectivedetdroit de gréve
selon le droit international et le droit du travedinadien : deux solitudes?”, dans P. Verge,it international du travail
— Perspectives canadienné&owansville, Editions Yvon Blais, 2010, p. 446.

37 |LO Constitution, art. 19 (5) d); Committee on Ecomo, Social and Cultural Right§eneral Comment 3, The nature of
States parties' obligation@-ifth session, 1990), U.N. Doc. E/1991/23, anii&xat 86 (1991), reprinted in Compilation of
General Comments and General Recommendations Adbpteldiman Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Bev.
at 14 (2003),
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compliance with the principle of rule of law, incpetence of the judiciary, predominance of the
informal economy, et®

That being said, social justice cannot be sepafatedanother structuring principle recognized by t
international legal order since 194&spect for human dignityn the preamble of th€harter of the
United Nations member States resolved to “reaffirm faith in faméntal human rights, in the dignity
and worth of the human person” and to “promoteaqmiogress and better standards of life in larger
freedom”. This commitment was reiterated in 1948hie preamble of th&niversal Declaration of
Human RightsFundamental human rights, which find their lelgasis in social justice principle and
its mirror, human dignity, are enshrined not omiythie Universal Declaration but in a considerable
number of UN treaties opened for ratification. &ctf once again, these treaties are widely ratified
(90%)* except for one of them (tHaternational Convention on the Protection of thigh®s of All
Migrant Workers and Members of Their Famil{@990), ratified by only 44 countries),:

* International Convention on the Elimination of Abrms of Racial Discrimination (1965)

(174 countries)

« International Covenant on Civil and Political Rigli1966) (167 Countries)

* International Covenant on Economic, Social and@altRights (1966) (160 countries)

» Convention on the Elimination of All Forms of Digaination against Women (1979) (186
countries)

e Convention on the Rights of the Child (1989) (188mries)

» Convention on the Rights of Persons with Disak#it{2006) (103 countries)

All these instruments of international law adoptedier the aegis of the ILO and the UN provide that
the economy must serve social justice and not vasa. It means that the whole organization of
economic life is subject to compliance with theiabjuistice principle. Yet, even if the States coinm
to this rule when ratifying these social and humights conventions, it seems often forgotten and
even reversed when these same States meet at tBEsviblnge. As noted recently by Professor
Alain Supiot, the economy (quantifiable gains feople and corporations) has become the primary
purpose of international law developed by the WDijle free trade is the mean to achieve it. If
social justice is formally absent from WTO agreetaethe welfare of human beings, Supiot said,
appears only indirectly in that PreanfBleEvidence is given by these first words of the egnent
Establishing the WTO in 1994:

[The WTO members recognize] that their relationshia field of trade and economic endeavour
should be conducted with a view taising standards of livingensuring full employmerand a
large and steadily growing volume of real incomel affective demand, and expanding the
production of and trade in goods and services. liditadded)

Moreover, it seems that negotiations which curyetdke place under the aegis of WTO almost
exclusively focus on the second objective, namalgreased production and trade”. Sometimes, there

% See for exemple, B. HEPPLEabour Laws and Global Trag©xford and Portland (Oregon), Hart Publishingd®0p. 39
ff.

39193 countries are members of the UN. For detaiteadysis of these treaties, see: D. ROUX, “Le «tdrain travail décent
» affirmé dans les normes internationales de 'ONWOEA. Ou la longue marche d’'un vieux couple droit du travail et
les droits de la personne”, in Pierre Verge, Bdjit international du travail — Perspectives carnaanes Cowansville,
Editions Yvon Blais, 2010, p. 147.

40 A, SUPIOT, “A legal perspective on the economisisrof 2008”, (2010) 14tternational Labour Review51, p. 154.
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even seems to be only one objective for some cesntexpanding trade This problem becomes
even more significant if we remind us that the W3¥3tem has a mechanism for resolving disputes
which aims to ensure full implementation of thedegbligations created and even allows the
proportional suspension of trade benefits in cds®p-compliance of WTO decisith

However, there is no similar mechanism for protegcthuman rights in international law. This
situation seems to place ILO and UN systems inndgriority position compared to WTO system,
especially as the WTO system gives a marginal gladegitimate non-trade factors. These factors are
exceptiongo free trade regulations, even if States camaliely temporarily set aside their application
without penalty for breach of agreements. Exceptiaopted by WTO member States based on these
non-trade factors (such as protecting workers'tsiglocal agriculture and the environment) are
eligible only if they are (1) “necessary to protgutblic morals” or “necessary to protect human,
animal or plant life or health, and (2) if they &t applied in a manner which would constitute a
means of arbitrary or unjustifiable discriminatidmetween countries where the same conditions
prevail, or a disguised restriction on internatiomade™®. These exemptions allowed by the WTO
agreements raise several questions still left umared. For example, would a restrictive measure
adopted by a State (ban the import of carpets rhgdshildren in Bangladesh) be considered as really
necessary to protect the “morality” on its tergtdMight there be other less restrictive measures t
achieve the same result, such as temporary réstricr labeling? When they are adopted for
protecting the health and safety, what should wget2 People living on the territory of the expagti
country that violates the rights of workers, or jpledocated in the importing country that adops th
restrictive measure? And are these measures neges3a they effectively contribute to reduce risks
to people’s health and lives? Are other effectiptians available’? Ultimately, as Professor Hepple
said, “the general exceptions and safeguards poogisof GATT do not appear to be apt to allow
trade measure for breach of labour standards. phctamendment to the GATT would be required,
but there is no political consensus to bring thieua™®.

In the light of this, it seems that there is aniobs inconsistency in law! States should (or envers)
show a minimum of (or more) coherence with respethe various obligations they have undertaken
internationally®. First, as we already saw, the 19dclaration of Philadelphiawhich binds every
ILO member State, imposes to “accept” all naticarad international economic and financial policies
and measures “only if they respect and not restaininder the achievement” of this “fundamental
objective” of the ILO: social justice (which meattge right of each human being to pursue his
materiel well-being and his spiritual developmerithwfreedom, dignity and economic security).
Second, Article 1 of theJN Charterprovides that one of the most important goalhsf érganization

is “promoting and encouraging respect for humahtsigind for fundamental freedoms for all without
distinction as to race, sex, language, or religidut what is really interesting is reading Artidé3

of the same Charter which provides that:

41J. BRODEUR, B. COLAS, C. DEL CONT, S. DOUMBIA, M. JACQUQT, PARENT, G. REGIMBALD, D. ROUX, M.
VICTOR, D. WILSON, Legal analysisimproving the coherence of international standaf@scognizing agricultural and
food specificity to respect human righ®owansville, Yvon Blais, Bruxelles, Bruylant, 20p0,12-20 and 34-35.

42 Dispute Settlement Understanding, art. 22-23 {ffitgprw.wto.org/english/docs_e/legal_e/28-dsu_e.htm)

43 GATT, art. XX, [http://www.wto.org/english/docs legal_e/legal_e.htm] (Access date: August 21st 011

4 WTO, United States — Import Prohibition of Cert&hrimp and Shrimp Products, Appellate Body ReportOtfber
1998, WT/DS58/AB/R ; European Communities — MeasuféscAng Asbestos and Products Containing Asbesgtogellate
Body Report, 12 March 2001, WT/DS135/R. Those issawse been addressed largely by lawyers and academcshall
only quote two texts: A. BLACKETT, “Commerce interivatal et travail : définir le rdle réglementaire detat dans la
nouvelle économie”, in P. Verge. edroit international du travail — Perspectives canednes Cowansville, Editions Yvon
Blais, 2010, p.227; B. HEPPLEabour Laws and Global Tradé&xford and Portland (Oregon), Hart Publishing, 200
chapter 6 “The WTO and Social Clauses”, p. 129-150.

4d., p. 130.

46 J. BRODEUR, B. COLAS, C. DEL CONT, S. DOUMBIA, M. JACQUQT, PARENT, G. REGIMBALD, D. ROUX, M.
VICTOR, D. WILSON, Legal analysisimproving the coherence of international standaf@ecognizing agricultural and
food specificity to respect human righ@owansville, Yvon Blais, Bruxelles, Bruylant, 2010
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In the event of a conflict between the obligatimighe Members of the United Nations under the gmes
Charter and their obligations under any other irsBomal agreementheir obligations under the present
Charter shall prevail (emphasis added)

Third, it can be argued that the fundamental rigbkated to social justice, as discussed abovajldho
benefit from a preeminent status in internatioaal.ISome of them, such as the prohibition of forced
or compulsory labor and the prohibition of raci@adiminatiort’, or discrimination in employment
and occupaticfi, may even be peremptory norms of general intevnatilaw {us cogen) Therefore,
for example, no express or implied derogation ajsth rights, provided in a free trade treaty
(multilateral, plurilateral or bilateral), would @lowed. In fact, “a treaty is void if, at the &nof its
conclusion, it conflicts with this norrf Also, because their legal recognition is basec¢@nmon
values to all States and on a general concernhfeir tompliance, these fundamental rights could
impose erga omnesobligations. So, when a State violates these aftitigs, all States, without
exception, have a legal interest to claim the teatibn of this wrongful aét In other words,
obligationserga omnesre universal rules that specify the obligatiohany State to the international
community.

Obviously, this question of human rights and higgrof norms in international law is definitely not
settled yet and many authors have already stutffeddinly time will tell what will happen. But in
view of the foregoing, it is difficult to argue thsocial justice is a utopia, or is merely a plojasical

or moral principle. It is clearly a principle whigxplicitly belongs to international legal order.id
necessarily recognized in international law notyobécause it is explicitly “affirmed”, but also
because it is implemented by rules contained mtitre or customary la% Indeed, as we have shown
in this first part of the paper, each of those yidatified treaties, adopted by member Stateshef t
ILO or the UN -which are roughly the same countriegplement social justice principle. Moreover,
their legal content corresponds to the essencheotoncept of sustainable development, as we will
demonstrate in the second part of this paper.

47 Barcelona Traction, Light and Power Company, Limitgelgique c. Espagne) (second phase), C.1.J. Re6, par. 34

8 INTER-AMERICAN COURT OF HUMAN RIGHTSAdvisory Opinion OC-18, Legal Status and Rightsmfocumented
Workers September 17 2003, par. 101, [http://www.cidh@agMigrantes/migrants.caselaw.htm] (Access dategust 21st
2011).

“®vVienna Convention on the Law of Treaties of 196980) 1155R.T.N.U 331, art. 53.

%0 Barcelona Traction, Light and Power Company, LimitBdlgique v. Espagne) (second phase), C.I.J. R&®, ¥r. 33-
34; See also: East Timor (Portugal v. Australia),JCRec. 1995, p. 102, par. 29; Application of tbenvention on the
Prevention and Punishment of the Crime of Genoddsijia and Herzegovina v. Serbia and Montenegro)).GRec. 1996,
par. 31 et 32; Institute of International Law, “@faltions and rights erga omnes in international |&vacow Session, (2005)
Institute of International Law Yearbook, art. 1¥2tp://www.idi-iil.org/idiE/resolutionsE/2005_kralOen.pdf] (Access date:
August 20th 2011).

51 C. TOMUSCHAT, J-M THOUVENIN, ed.The Fundamental Rules of the International Legadlé@r Jus Cogens and
Obligations Erga OmnesMartinus Nijhoff Publishers, Leiden/Boston, 2006; KERAYA, “Emerging Hierarchy in
International Human Rights and Beyond : From the fraatsve of Non-derogable Rights”, (2001) ERropean Journal of
International Law917; Hon. R. SILBERMAN ABELLA, International Law arniduman Rights: The power and the Pity,
(2010) 55McGill Law Journal871; A. TOUBLANC, “L'article 103 et la valeur jurigue de la Charte des Nations Unies”,
(2004) 108(2)Revue générale de droit international publig9-462; R. KOLB, “Observation sur I'évolution duncept de
jus cogens”, (2009) 113(Revue générale de droit international pul8i87-850; V. MARLEAU, “Réflexion sur 'idée d’'un
droit international coutumier du travail’, dans J-IAVILLIER et B. GERNIGON, eds.Les normes internationales du
travail : un patrimoine pour I'avenir. Mélanges €honneur de Nicolas Valticossenéve, BIT, 2004, p. 363.

52 See D. ROUXLe principe du droit au travail : juridicité, sigfication et normativitéMontréal, Wilson & Lafleur, 2005,
p. 69; G. RIPERTLes forces créatrices du drpiParis, L.G.D.J., 1955, p. 325 ss; C. PERELMAMgique juridique —
Nouvelle rhétorique2e éd., Paris, Dalloz, 1979, pp. 105-133; R. DWQRK?rendre les droits au sérieux, ParB.U.F.,
1995; R. DWORKIN,L'empire du droit Paris, P.U.F., 1994, p. 56 ss.; N. MACCORMICORaisonnement juridique et
théorie du droif (trad. 1978), coll. : “Les voies du droit”, ParRU.F, 1996, pp. 181-230 (chapter VII) and ppl-305
(chapter IX).
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Implementation of Social Justice through Sustainald Development: A Matter of
Human Rights

What connections can be made between social justidesustainable development, as it is currently
formulated, defined and implemented by the intéonal community? Let's begin with a brief
reminder of what sustainable development is. Algtoit is difficult to ascertain the exact origin of
this ancient concepPt we might first remind the consensus that alreaxigted in 1972 between
United Nations Members when they adopted, at Swokhthe Declaration of the United Nations
Conference on the Human Environment

Principle 1 - Man has the fundamental right to die®, equality anddequate conditions of lifén
an environment of a quality thpermits a life of dignity and well-beingnd he bears a solemn
responsibility to protect and improve the environtrfer present and future generations.

Principle 8 - Economic and social development seasal for ensuring a favorable living and
working environment for man and for creating coiodité on earth that are necessary for the
improvement of the quality of lif§emphasis added)

Fifteen years later, therundtland Reporaidopted in 1987 by the World Commission on Envitent
and Development exposed and clarified the ideausfamable development with this well-known
definition, at least one that seems to reach admmansensus among authors and within the
international community:

Sustainable development is development that meetsdeds of the present without compromising tligyab
of future generations to meet their own needsoit&ins within it two key concepts: the concepneeds’, in
particular the essential needs of the world's pmowhich overriding priority should be given; athe idea of
limitations imposed by the state of technology andial organization on the environment's abilitymeet
present and future neetfs.

A modelling made from this definition resulted irvédely recognized three interconnecting spheres
(economic growth, social development and envirortaleprotection) diagram. These three spheres
were designed to be of equal importance but thér@mwental dimension has received much more
attentior®. However, in spite of this lack of interest in tl®cial dimension of sustainable
development, it makes no doubt that it should besiciered as important as the other spheresRIdne
Declaration adopted in 1992 by 182 States attending the Umt&tions Conference on Environment
and Development in Rio, is clear on this point:

All States and all people shall cooperate in thseeal task oferadicating poverty as an
indispensable requiremeribr Sustainable development, in order to decrébsedisparities in
standards of living and better meet the neefishe majority of the people of the woritl.
(emphasis added)

If we do not find any specific reference to the regsion “social justice”, we have to recognize that
the principle is clearly present in the instrumeatsl texts adopted by States at the Rio Summit.
Action 21 a guide to implementation of sustainable devekunfior the 21st Century, adopted at the

%3 K. BARTENSTEIN, “Les origines du concept de dévglement durable”, (2005) Revue juridique de I'environnement
289.

%4 Report of the World Commission on Environment ardelbpment : Our Commobinited Nations, General Assembly, 4
August 1987, Part. 1, chapter 2 [http://en.wikiseuorg/wiki/Brundtland_Report] (Access date: Augukst2011).

%5 M-C. DESJARDINS et D. ROUX, “Développement durableravail décent : & la recherche d’une interfacedsit
international” (2009) 5.McGill International Journal of Sustainable Devetopnt Law and Policyt99; J. BALLET, J-L
DUBOIS and F-R. MAHIEU, “A la recherche du dévelopmmnt socialement durable : concepts fondamentapxiratipes
de base”Développement durable & territoire®ossier 3 : Les dimensions humain et sociale dueldppement Durable,
June 22nd 2004, [http://developpementdurable.regugd165] (Access date : August 18th 2011).

%8 Principle 5 of theRio Declaration on Environment and Development
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1992 Earth Summit as a complement to the Rio Datitar, gives us plenty of good examples in this
respect. The idea of social justice is clearly exped in this excerpt @&ction 21 “the long-term
objective of enabling all people to achieve susthi@ livelihoods should provide an integrating éact
that allows policies to address issues of developn®istainable resource management and poverty
eradication simultaneously” (art. 3.4).

The principle of social justice could also be foundChapter 29 ofAction 21 which is entirely
dedicated to the role of workers and unions initli@ementation of sustainable development. Several
provisions of this chapter clearly show that deosotk, which is an important element of social
justice, has to be part of sustainable developnfemt.example, article 29.2 states that “the overall
objective is poverty alleviation and full and suistdole employment, which contribute to safe, clean
and healthy environments - the working environmérg, community and the physical environment.”
Other provisions specifying the social objectivieattStates should seek to achieve by year 2000 also
speak for themselves: “ratification of ILO convem$ of subject and the enactment of legislation in
support of those agreements”, “increasing the nurobenvironmental collective agreements aimed
at achieving sustainable development”, “reducingupational accidents, injuries and diseases
according to recognized statistical reporting pdares”, and “increasing the provision of workers'
education, training and retraining, particularly tire area of occupational health and safety and
environment” (art. 29.3). Also according £ation 21 workers, unions and promotion of rights at
work have a role to play in facilitating the implentation of sustainable development (art. 29.4 and
ff.).

Ten years later, in 2002, one hundred Heads oe$Stattending the World Summit on Sustainable
Development in Johannesburg reiterated, even neaely, their willingness to integrate the issue of
social justice into sustainable development. Indeed of the main commitments of the Summit is the
following:

[W]e assume a collective responsibility to advaard strengthen the interdependent and mutually
reinforcing pillars of Sustainable development eremmic development, social development and
environmental protection - at the local, natiomagiional and global levels

In the same Declaration, the States declared lileag¢ltmination of poverty is a primary objectivedan
a precondition of sustainable development (par. 11)

We recognize that poverty eradication, changingsamption and production patterns, and
protecting and managing the natural resource baseedonomic and social development are
overarching objectives of, and essential requirdgmfam sustainable development.

Achieving social justice through sustainable depeient implies, in particular, according to the
Declaration, “to provide assistance to increasenme generating employment opportunities, taking
into account thénternational Labour Organization (ILO) Declaraticsf Fundamental Principles and
Rights at WorK (par. 28).

Speaking of the ILO, we have to mention that eff¢tréve not only been deployed to link sustainable
development to social justice in international riastents specifically dedicated to sustainable
development, but also in other international forigush as the ILO. Indeed, at the 2007 ILC, the ILO
made clear connections between its flagship objectDecent Work”, and sustainable development.
Let us recall that Decent Work is this unifying cept that embodies, since 1999, the fundamental
purpose of the ILO: “promote opportunities for wanand men to obtain decent and productive work,
in conditions of freedom, equity, security and hardignity.”*®. The aspiration to put Decent Work as

57 WORLD SUMMIT ON SUSTAINABLE DEVELOPMENTJohannesburg Declaration on Sustainable Developnizmt.
UN A/CONF.199/L.6/Rev.2 (2002), par. 5.

%8 |LO, Decent Work Report of the Director-General to the Internatiohabour Conference, International Labour
Conference, 87th Session, International Labour &ff@éeneva, 1999.

30



Sustainable Development without Social Justice?

an essential component of sustainable developmasitbken vigorously defended not only by the
Director General of the ILO, but also by severat& and representatives of workers and employers
attending the 2007 ILC, The title of the Director General’s report isalent on that matteBecent
work for sustainable developmerkhe report states that the ILO “needs to ancher \ision of
sustainable development as the overriding policggigm within which the Decent Work Agenda can
make its key contribution to developmétit”

If this session of the ILC is the first attempttbé ILO to integrate Decent Work as a corollaryhe
achievement of sustainable development, it musadmeitted that a rapprochement between the two
concepts had been already made by the organizatit®98. The preamble of theO Declaration on
Fundamental Principles and Rights at Wadafirms this :

Whereas the ILO should, now more than ever, drawnuall its standard-setting, technical
cooperation and research resources in all its anéasompetence, in particular employment,
vocational training and working conditions, to emsthat, in the context of a global strategy for
economic and social development, economic and Isqumidicies are mutually reinforcing
components in order to create broad-base sustaidabvklopment;

Ten years later, thkO Declaration on Social Justice for a Fair Globadtion also proves that social
justice should be seen as an integral part of tmeapt of sustainable development: “in a world of
growing interdependence and complexity and thematénalization of production, the fundamental
values of freedom, human dignity, social justicecwsity and non-discrimination are essential for
sustainable economic and social development ardesity” (preamble).

Connections may also be made between the prinoipmcial justice as developed in international
human rights law treaties and sustainable developme

Thelnternational Covenant on Economic, Social and @uallt Rights(with, as a backdrop, the 8 core
ILO conventions) is a good example. This is on¢heftwo major treaties adopted by the UN in the
field of human rights. It was adopted in 1966 anig in force since 1976. The preamble recalls that
“the ideal of free human beings enjoying freedomnfrfear and want can only be achieved if
conditions are created whereby everyone may enggdonomic, social and cultural rights, as well as
his civil and political rights”. It is true that fdnistorical, political and ideological reaséhshe two
Covenants were split. Without reopening the oldirecg and semantics debate on “justiciability” of
first and second generation human rights may be useful to recall one of the essentiahpses of
international law, declared in 1968 and repeatetP®3 at two World Conferences on Human Rights
held respectively in Tehr8hand Vienna:

59 |LO, Provisional Record 24, International Laboum@sence, 96th session, Geneva 2M&ply by the Director-General
to the discussion of his Repoffhttp://www.ilo.org/public/english/standards/rélit/ilc96/pdf/pr-24.pdf| (Access date :
August 20th 2011).

60 |LO, Director-General's introduction to the Internatioheabour Conference Decent work for sustainable dmelent
ILC 96-2007/Report | (A), Geneva, June 2007
[http://www.ilo.org/wemsp5/groups/public/ @dgrepaé@scabinet/documents/meetingdocument/wems_085092.géiccess
date : August 21st 2011).

61 L. LAMARCHE, Perspectives occidentales du droit internationas dkoits économiques de la personBeuxelles,
Bruylant, 1995, p. 59 ff.

62 |n this regard, read the debates of 2004 and p0BSshed in Human Rights Quarterly, launched byRR.TH “Defending
Economic, Social and Cultural Rights : Pratical ésstraced by an International Human Rights Organisat{2004) 26
Human Rights Quaterl$3. See also: D. ROUX,e principe du droit au travail: juridicité, signdation et normativitg
Montréal, Wilson & Lafleur, 2005, p. 131 ff; P. Hay, “Human Rights and Economic Policy Discours&aking Economic
and Social Rights Seriously”, (2002) @8lumbia Human Rights Law Revi®&3.

63 Proclamation of Teheran, Final Act of the Inteimal Conference on Human Rights, Teheran, 22 April3 May 1968,
U.N. Doc. A/ICONF. 32/41 at 3 (1968).
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All human rights are universal, indivisible anderdependent and interrelated. The international
community must treat human rights globally in a &ad equal manner, on the same footing, and
with the same emphasts.

There is an inexorable logic in this prenits&’he death of a person who has been torturedatg st
agents is dramatic, but is it worse than the defthperson who did not receive adequate care becau
of a lack of resources or who died because he @rsld not enough to eat? In all these cases, we
should consider that there are internationally geczed human rights violations. Besides, what does
the right to life or to liberty effectively mean thout the right to health, the right to educatiortte
right to an adequate standard of living? What dassdom of expression and right to vote really mean
without a good educatioff?Even if there is no explicit reference to the Quaet neither in the Rio
Declaration nor in Action 21, many of the econonsogial and cultural rights they enshrine are
clearly essential components of a sustainable dpruent.

The main element that interconnects them is thr@mmon objective of poverty eradication. Indeed, it
is considered to be an indispensable requirementsiistainable development but also a major
component of the social justice principle as “in@®w~ widely accepted that [...] poverty should not be
seen only as a lack of income, but also as a dajwivof human right$”.

The first right mentioned in the Covenant, tight to work (art. 6), is a good example of a right
pursuing this poverty elimination objective. Gainfumployment is in fact often the first step for an
individual to get out of poverty. Moreover, as tBeundtland Reporsays: “The most basic of all
needs is for a livelihood: that is, employment”. &/kdoes this right include concretly? Labor must be
free, which means that everyone can earn a livirtjteave a job freely chosen and accepted, without
being discriminated. It also implies the right not to be unfairly ded of employmeri. The right

to work minimally presupposes the abolition of fdabor and slavefy but also the obligation for
all States to take measures aiming at achievirigefaployment'. This right is related to a host of
“core” ILO conventions and other UN treatiesand its normative components are guaranteecseth
instruments. But the right to work implies a “Det®vork”, and that is why it is also related to Até

7 of the Covenant: It is theght of everyone to the enjoyment of just and tiaable conditions of
work which ensure, in particular, remuneration whicbvites all workers, as a minimum, with a
decent living for themselves and their familiesjehhalso ensure safe and healthy working condifions

6 CONFERENCE MONDIALE SUR LES DROITS DE I'HOMME, Déclai@t et programme d’action de Vienne, 14-25
juin 1993, A/ICONF.157/23

% D. ROUX, “Le "droit & un travail décent" affirmé mk les normes internationales de I'ONU et 'OEA. f@ulongue
marche d’un vieux couple : le droit du travail @ Hroits de la personne”, in Pierre Verge, Baijt international du travail

— Perspectives canadienné&owansville, Editions Yvon Blais, 2010, p. 155.

6 M. SSENYONJO,Economic, Social and Cultural Rights in Interna@brLaw, Oxford and Portland, Oregon, Hart
Publishing, 2009, p. 13.

5 The OFFICE OF HIGH COMMISSIONER FOR HUMAN RIGHTSuman Rights, Poverty Reduction and Sustainable
Development : Health, Food and WatArBackground PapeiNVorld Summit on Sustainable Development, Johamngs 26
August-4 September 2002, [http://www.ohchr.org/Duents/Publications/HRPovertyReductionen.pdf] (Ascedate :
August 19th 2011)

68 C111 - Discrimination (Employment and Occupationp@mtion, 1958.

89 Committee on Economic, Social and Cultural Rigsneral Comments 18 — The right to watkc. E/C.12/GC/18/, UN,
par. 1 et 4 [http://www2.ohchr.org/english/bodiestr/comments.htm] (Access date : August 18th 2011)

0°C29 - Forced Labour Convention, 1930; C105 - Abadited Forced Labour Convention, 1957; C138 - MinimugeA
Convention, 1973; C182 - Worst Forms of Child Laboan@ntion, 1999.

"1 C122 - Employment Policy Convention, 1964.

2 |nternational Convention on the Elimination of Adbrms of Racial Discrimination (1965), art. 5; mmtational Covenant
on Civil and Political Rights (1966), art. 8 and ZEnvention on the Elimination of All Forms of Digoination against
Women (1979), art. 11; Convention on the Rights ef@mild (1989), art. 32-34; International Convent@nthe Protection
of the Rights of All Migrant Workers and Members Tieir Families (1990); Convention on the Rights efddns with
Disabilities (2006), art. 2, 5 and 27.
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rest, leisure and reasonable limitation of workirgurs and periodic holidays with pay, as well as
remuneration for public holida{s

In connection with those rights, the Covenant enslrother Labor Rights: Trade union rights (ayt. 8
which are also recognized in two ILO “core” convens™®, the right to strike (art. 8), the right to
social security (art. 9) and the right to familyogarction, especially for mothers and children,
particularly with regard to working conditions (atD); once again, this last right is part of ot
treatie$® and many ILO Conventioffs

Besides labor related rights, the Covenant alsodes other important rights that States must seek
fill through the lens of sustainable developmehe tight of everyone to an adequate standard of
living for himself and his family, which includebkd right to adequate food (since the States rezegni
the “fundamental right of everyone to be free frioamger”y’, the right to have enough clothes and the
right to live in adequate housing (art. 11) (thight might also include right to wat8; the right to
health, that is to say the “right of everyone te #njoyment of the highest attainable standard of
physical and mental health” (art. 12)nd the right to education, which particularly meahat
“primary education shall be compulsory and avadaiée to all” (art. 13 and 1#) The Brundtland
Report mentions several of them: right to food, housingnkdng water, sanitation, health care,
energy, etcAction 21 adopted at Rio in 1992, also explicity mentidms ¢radication of poverty, civil
society participation in decision-making on so@al environmental issues and the improvement of
living conditions and health protection as issulelsigh importance with regard to the implementation
of sustainable development. TRé&an of Implementatidh adopted in 2002 at the World Summit on
Sustainable Development in Johannesburg is evearetlon this point. Chapter Il of thRlan,
entitled “Poverty Eradication”, qualified as “theegtest global challenge facing the world today and
an indispensable requirement for sustainable dpwedat, particularly for developing countries”,
provides a range of needs for every human beingcanelative measures that have to be taken by
States and international organizations. It includealth services for all and reducing environmental
health threats; real access to primary schoolibadiievels of education for every children; accts
agricultural resources for people living in poveriycluding transfer basic sustainable agricultural
techniques and knowledge; food availability and@fability; access to sanitation to improve human

5. BERNSTEIN, “Le droit & des conditions de trayadtes et favorables : un retour aux fondement& ddécence" au
travail”, in L. LAMARCHE et L. BOSSET, edsDonner droit de cité aux droits économiques, saciati culturels — La
Charte des droits et libertés du Québec en chanBiewansville, Editions Yvon Blais, 2011, p. 93.

74 C87 - Freedom of Association and Protection ofRight to Organise Convention, 1948 and C98 - Rigl®rganise and
Collective Bargaining Convention, 1949.

S Convention on the Elimination of All Forms of Disnination against Women (1979), art. 11; Conventiarthe Rights of
the Child (1989), art. 32-34.

76 €138 - Minimum Age Convention, 1973; C182 - WorstrRerof Child Labour Convention, 1999. See also: C183 -
Maternity Protection Convention, 2000.

" COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTSGeneral Comment 12 - Right to adequate food
(Twentieth session, 1999), U.N. Doc. E/C.12/1999/899), reprinted in Compilation of General Commemtd &eneral
Recommendations Adopted by Human Rights Treaty Bodi¢é, Doc. HRI/GEN/1/Rev.6 at 62 (2003).

SCOMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTSGeneral Comment 15, The right to wat@wenty-
ninth session, 2003), U.N. Doc. E/C.12/2002/11 (2002printed in Compilation of General Comments dbeneral
Recommendations Adopted by Human Rights Treaty Bodi¢é, Doc. HRI/GEN/1/Rev.6 at 105 (2003).

9 COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTSGeneral Comment 14, The right to the highest
attainable standard of healtfTwenty-second session, 2000), U.N. Doc. E/C.12/200R000), reprinted in Compilation of
General Comments and General Recommendations Adbpteldiman Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.
at 85 (2003).

80COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTSGeneral Comment 13, The right to education
(Twenty-first session, 1999), U.N. Doc. E/C.12/1999(1999), reprinted in Compilation of General Comteend General
Recommendations Adopted by Human Rights Treaty Bodi¢s, Doc. HRI/GEN/1/Rev.6 at 70 (2003).

81 WORLD SUMMIT ON SUSTAINABLE DEVELOPMENTPIan of Implementation of the World Summit on Snatde

Development, Johannesburg, 2002,
[http://www.un.org/esa/sustdev/documents/WSSD_POIERglish/WSSD_Planimpl.pdf] (Access date : Augl@th 2011).
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health and reduce infant and child mortality, andrfizing water and sanitation. In the light dfig
comparison, we can assert that economic and suglie and sustainable development clearly pursue
the same objective: the satisfaction of all “bameds” of human beings.

What should we conclude from all of the above? tFitsprovides us with two main ideas that
characterize sustainable development and are delatesocial justice principle as developed in
international law:

i) States and intergovernmental organizations thegnigeto must absolutely put prioritgn
meeting the basic needs of the poorest people.

i) The respect of equityis a primarily condition for achieving sustainaldevelopmerit:
Intragenerational equity, on the one hand, sinée litecessary teharethe wealth between
the richest and poorest people of the world; irgeggational equity, on the other hand, since
the planet's resources are not unlimited and tieit ise must be controlled so that future
generations can enjoy it, too, when the time cdfnes

Sustainable development therefore accords perfadtty social justice principle in international law
Both concepts share a common and central basishwhiwelfare of human beings'hat means
respect for human dignity through satisfaction a$ib needs and collective wealth sharing. In other
words: “Sustainable development requires a chamgleel content of growth, to make it less material-
and energy-intensive and more equitable in its otipaays theBrundtland Repoff.

Even if the ILO conventions, the international humights treaties and the concept of sustainable
development share common objective of social jasttdhas to be underlined that they do not haee th
same legal effects. Indeed, the concept of sustlEndevelopment (which was taken by so many
actors and sometimes used in a way remote froorigénal design), has its own areas of ambiguity.
In other words, even though several national ardrmational instruments expressly referred to
sustainable development, it is very difficult aggent to say that this notion corresponds to adtlym
and universally accepted definition in internatiolzav neither that it is a well established general
principle or customary law binding all States. e tight of this, international human rights treati
and ILO Conventions, which have been widely radifiey States and thus constitutes legally binding
instruments for the majority of the countries, ddowot only be used as a guidance for States on how
to implement the social dimension of sustainableettgpment — because they are much more explicit
about social justice content -, but also as a wagive sustainable development more legal force.

The Covenant, for example, already provides expdiod specific legal obligations to States parties.
Indeed, Article 2 of the Covenant sets out legdigations of States parties. Obviously, there is a
general obligation of progressive realization of aghts guaranteed in that treaty. But for the

Committee on Economic, Social and Cultural Riglatdyody composed of 18 independent experts
which is responsible for ensuring compliance whk bbligations of States parties, the Covenant's
provisions include three basic duties for Staté3:dbligation to respect the enjoyment of rights

guaranteed in the Covenant, which requires themtmaibstruct, by their acts or omissions, the
enjoyment of those rights; (2) obligation to pratechich requires preventing violations that may be
committed by third parties, including companiesthe territory under their jurisdiction; (3) obligan

to fulfill or provide the full realization of rigst which involves taking the necessary legislative,

82 J-G. VAILLANCOURT, “Penser et concrétiser le déymement durable” (Hiver 2005) Exodécisior24, 28-29

83 Edith BROWN WEISS)n Fairness to Future Generation®obbs Ferry N.Y., Transnational Publishers, Tokyaited
Nations University, 1989; Axel GOSSERIES, “Theoradsintergenerational justice : a synopsis” (2008))ISurveys And
Perspectives Integrating Environment & Society (ENS), [http://sapiens.revues.org/165] (Access date : Augibth
2011).

84 Report of the World Commission on Environment argddlbpment : Our Commoblnited Nations, General Assembly, 4
August 1987, Part. 1, chapter 2 [http://en.wikiseuorg/wiki/Brundtland_Report] (Access date: Auguktt2011).
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administrative, budgetary and judicial measureth@lgh this Committee is not a supranational court
as Inter-American Court of Human Rights, the Euasp€ourt of Human Rights or the International
Criminal Court, its general conclusions and deaisiare recognized as authorities when there are
violations of rights committed by the States pattie

Moreover, Article 2 of the Covenant recognizesdbastraints due to limited available resources. But
the fact remains that States must guarantee tHatheke rights will be exercised without
discrimination of any kind. And States have a fundatal duty to act immediately in order to ensure
the full enjoyment of all those rights, regardle$sheir national resources or level of economid an
social development. The expression “maximum o&isilable resources” in this case can not excuse
the State unable to achieve the implementatioruafanteed rightd This means first and foremost,
the adoption of legislative measures necessarydhbiliit and eliminate discrimination, forced labor
and child labor, for example. Moreover, many of tights enshrined in the Covenant have to be
implemented “immediately” by States parties: prdfoh of discrimination, equality between men and
women, right to fair wages and equal pay for equadk without discrimination based on sex, trade
union rights, right of children to be protected iagh exploitation and work harmful to their
development and right to free and accessible pyineducatiof®. Therefore, according to the
interpretation of the Committee, Article 2 entdit® fundamental obligation of the State parties to
ensure, whatever their level of economic or sositlation, rights of all to a minimum level of
subsistence and, especially, protect adequatelgdbeand vulnerable people

It is not mundane to recall that no fewer than t60ntries are bound by its provisions. This is the
vast majority of 183 ILO member countries and WT@nmbers (which counts 153). Of these, over
110 countries bound by that instrument are neitBaropean nor North American States but
developing countries or countries largely undertped! Therefore, the Covenant is a crucial vector
for social justice and sustainable developmentwal as the ILO Conventions. In other-words,
ratifying the Covenant is equivalent to legally ersing social targets of sustainable development.
Ultimately, it is our opinion that legally speakirthe concept of sustainable development put fatwar
in 1987 and universally recognized at the 1992@®baference and reiterated a the 2002 Johannesburg
Summit brings nothing new in terms of content rdgay to the notion of social justice. Things are
quite different regarding the protection of the iemwvment®. Nevertheless, we have to admit that
sustainable development has been useful to cleantynd to States, international organizations and
private actors (such as transnational corporatitreg) conditions and limitmust legally bemposed

to economic development: these are respect of huiglats, in the name of social justice!

* *x k%

As a legal principle, social justice meanmmirposé that all human beings should be treated with
dignity and equality, and that all human beingseh#ive right to meet their basic needs without
discrimination. This social justice principle imgdi three conditionsn{ean¥ so that it can be

achieved: a sharing of wealth, respect of basicdmmghts and an economy that serves human

8COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS@General Comment 3, The nature of States parties'
obligations (Fifth session, 1990), U.N. Doc. E/1991/23, annbxat 86 (1991), reprinted in Compilation of General
Comments and General Recommendations Adopted by HRigdnis Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.6 at 14
(2003), par. 1, 9 and 10.

8 |d., par. 5; COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIHTS, General Comment 9, The domestic
application of the Covenar(Nineteenth session, 1998), U.N. Doc. E/C.12/1998/[388), reprinted in Compilation of
General Comments and General Recommendations Adbpteldiman Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Bev.
at 54 (2003), par. 8 and 10.

S"COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTSGeneral Comment 3, The nature of States parties'
obligations (Fifth session, 1990), U.N. Doc. E/1991/23, anhixat 86 (1991), reprinted in Compilation of Gerlera
Comments and General Recommendations Adopted by HRiginis Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.6 at 14
(2003), par. 12.

8 See S. Lavallée contribution in this working paper
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beings. At least, this is what asserts Bleelaration of Philadelphiaf 1944, a text that binds the 183
ILO member States. Therefore, in a concrete way asd legal principle, social justice is the
foundation of many legal rules derived from int¢im@al treaties or international custom. It should
then control the interpretation and applicatiombérnational law linked with them or the creatwima
new rule in case of silence or obscurity of theséng one%. And this sense of social justice binds all
to whom it is addressed, that is to say, the Statdsntergovernmental organizations.

Given to the above, we think it is through interoadl law that social justice could likely go from
utopia to reality. And it is through internatiodalv that sustainable development will not be reduce
to the mere status of “popular slogan”. Howevemiider to do so, we need common political will. It
is clear that social justice, even as a preemimegal principle, and the concept of sustainable
development in itself, will not acquire more ledmhding significance until the time they get, both
politically and economically, sufficient interesbin the international community. If, for now, sdcia
justice is only “promoted” in International Law &his to say that violations of ILO conventions and
UN Human Rights Treaties cannot be sanctionedeasialations of multilateral or bilateral free tead
agreements) it is for a specific reason: the Stadgwe decided so. Actually, States still do nottwan
adopt truly binding mechanisms in the frameworkhaf ILO or the UN. After watching the excellent
(but still shocking) documentary by Charles Fergususide Jobwe would say that it is also the will
of powerful bankers on Wall Street...

But ultimately, this seminar has been a good opjpdst to recall us whermustbe, at least for us, the
place of social justice and fundamental human sigint the international legal order: at the tophsf
hierarchy of norms!

89 D. ROUX, Le principe du droit au travail : juridicité, sigfication et normativitéMontréal, Wilson & Lafleur, 2005, p. 71

36



Sustainable Development ... Without « Ecological » 3tice?

Sophie Lavallée

The multiple meanings of the term “sustainable tgment” are reminiscent of Lewis Carroll's tale
Through the Looking Glass and What Alice Found &h@ne scene in particular clearly illustrates the
power of semantics: “Whehuse a word,” Humpty Dumpty said, “it means justaivhchoose it to
mean — neither more nor less.” “The question iajtl flice, “whether yolcan make words mean so
many different things.” “The question is,” said Hoiyr Dumpty, “which is to be Master — that's &ll.”

Introduction

Being cut off from the natural world is a key fe@&twf modern life, so it should come as no surpse
learn that this “disconnection” is reflected notyoim the law production process but also in the la
actually produced. And the same applies to concais as sustainable development.

Modern debate about sustainable development tendiscus on the shift towards sustainability of
developmentrather than sustainability of tleevironment Regardless of whether it takes place at the
international, national or local level, howevere tliscussion refers to a basic concept that forans p
of the sphere of sustainable development, andishaiso one of the key concepts linking the social
and environmental aspecenvironmental justiceBy using this concept, it is possible to go beajon
simple environmental considerations in plans, puplblicies and decisions concerning economic
development, and to focus on the impacts they naa In terms of fairness between the generations
of today, and fairness between present and futenergtions, in accordance with Principle 3 of the
Rio Declaration on Environment and Developniefithe concept of environmental justice has
attracted a great deal of attention from juristshie sphere of international environmental 4aand

! Lewis Carroll, Through the looking-glass and what Alice found theandon, Macmillan and Co., 1927, at p. 125.

2 Klaus BosselmanrThe Principle of SustainabilityTransforming Law and Governancaldershot, Ashgate Publ., 2008,
[Bosselmann].

3 Rio Declaration on Environment and Developmedff. Doc. AG NU, 1992, Doc. NU A/ICONF.1511/26/RE\(Xol. 1)
(1993) 3. [Rio Declaration].

4 See among others: Daniel Barstow Magraw, “Legalafinent of Developing Countries: Differential, Cowttal, and
Absolute Norms”, (1990) Colo. J. Int'l Envtl. L. & Pol'y69; Delphine Borione and Jean Ripert, “Exercising @mm but
Differentiated Responsibility”, in Irving M. Mintzeand J. Amber Leonard, diNegotiating The Climate Convention: The
Inside Story of the Rio Conventjo@ambridge, Cambridge University Press, 1994, p.Afiita Magrethe Halvorssen,
Equality among Unequals in International EnvironreérLaw: Differential treatment for Developing Couies Boulder,
Westview Press, 1999; Duncan French, “DevelopingteSt and International Environmental Law: The Ingace of
Differentiated Responsibilities”, (2000) 4Bhe International and Comparative Law Quarte®p; Lavanya. Rajamani,
Differential Treatment in International Environmental Lawxford, Oxford University Press, 2006; Ulrich Bdie
“Bridging the North-South Divide in International Hronmental Law” (2006) 6&eitschrift flir auslandisches 6ffentliches
Recht und Volkerrect?59; Anita Magrethe Halvorssen, “Common, but Défgiated Commitments in the Future Climate
Change Regime — Amending the Kyoto Protocol to ineladnex C and the Annex X Mitigation Fund”, (200B) Cola J.
Int'l Envtl. L. & Pol'y 247, [Halvorssen]; Chukwumerije Okerek&lobal Justice and Neoliberal Environmental
Governance: Ethics, Sustainable Development aretrational Co-operationLondres, Routledge, 2008; Sophie Lavallée,
“Le principe des responsabilitts communes maigwiffciées a Rio, Kyoto et Copenhague. Essai sustmmeabilité de
protéger le climat” Etudes internationalesVol. XLI, no 1, March 2010, 51; Kristin Bartenstei“De Stockholm a
Copenhague : genése et évolution des responsabdid@snunes mais différenciées dans le droit intenat de
I'environnement”, (2011) 56 :RD McGill 177; Sophie Lavallée et Kristin Bartenstein, “Leénpipe des responsabilités
communes mais différenciées au regard du dévelogpiedurable», Colloque “Equité et environnement -el@) modéle(s)
de justice environnementale?Actes du colloque international annuel de la Sdridtancaise pour le droit de
I'environnementDecember 3 and 4 (forthcoming).
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also in domestic environmental law in certain jdic§ons, especially the United States, where the
environmental justice movement emerged from thelBlavil rights movement in the 1960s, as a
means of correcting the unfair distribution of ptdint activities in that country. Academics, thetbe
known being Professor Robert D. Bullard, have iidfiest a frequent connection between social
inequality and environmental inequalityThe concept of environmental justice appears tee ha
several different origins, a variety of trends Imaviplayed a role in its formatidhOne influence
comes from the labour movement in the 1960s, wilasisked for workplaces to be free of risks,
especially those relating to the use of toxic poisluThe concept of environmental justice therefore
includes worker safety as one of its comporlents

The conceptual innovation consisted in framing éhgironmental debate in terms of rights and
justice and not solely in terms of conservatione Tentral premise was that all people are equally
entitled to a healthy environment, and that, frosbeio-economic point of view, any structure or
process that deliberately targeted the most disgegad populations for environmental risk and
degradation was unfair. Such degradation, wherevaidable, should be distributed equally
through all sectors of society. In this way, thevamment against environmental destruction and
degradation evolved and began to be consideredesra dor the struggle for democracy and the
affirming of universal human rightg.

The concept of environmental justice also appeamedthe international stage, shortly after the
movement for a New International Economic Orti@he original theory developed by Edith Brown
Weiss®, repeated substantially in Principle 3 of tiRio Declaration on Environment and
Developmentis a good illustration of this. According to Rriple 3, “The right to development must
be fulfilled so as to equitably meet the developtakeand environmental needs of present and future
generations”. Although the concept of fairnessseral different meanings, and although its peecis
nature is not clear, it is often used as a synofgmjustice, and has both procedural and subst&ntiv
aspects. Its procedural aspect refers to the deemiaking process, and its substantive aspect to
distributive justice. The two aspects are linkedthiat a fairer process will lead to fairer results for

the concept of environmental justice, it is clostdg to the concepts of inter-generational anchint
generational fairness, since it seeks to ensureedwval fairness and distributive justice. From the
procedural standpoint, fairness involves the opeatof a decision-making process based on
appropriate criteria and on a process that requmest from everyone affected by the decision, to

® Robert Doyle Bullard, “Environmental Justice in fhgenty-first Century”, in Robert Doyle Bullard, ed’he Quest for
Environmental Justice: Human Rights and the Pdit€ pollution San Francisco, Sierra Club Books, 2005, p. 19; Barry
Hill, Environmental Justice: Legal Theory and Practi¥®¥ashington, Environmental Law Institute, 2009; BabDoyle
Bullard et al,Toxic Wastes and Race at Twenty: 1987-2007 Grass@totiggles to Dismantle Environmental Racism @& th
United StatesCleveland, United Church of Christ, 2007, [Bulladdjike W. Cole et Sheila R. Fost&rom the Ground Up :
Environmental Racism and the Rise of the Environahelustice MovemeniNew York, New York University Press, 2001,
[Cole].

6 Cole,supranote 5.

" The idea that environmental risks are unfairlyribsited in the United States was gradually condidnby dozens of studies
that eventually gave birth to the concept of “eomimental racism”: Bullardsupranote 5. When President Clinton signed an
executive order on environmental justice in 1994, ¢concept of environmental racism gained impheitognition and gave
considerable impetus to the country’'s activistspvjating them with an unprecedented focus in théahtf for their
communities, quality of life, health and “environmi&@l justice”: Executive Order 12898 of February 16, 199%ederal
Actions to Address Environmental Justice in Minofopulations and Low-Income Populatip®(32) Federal Register
7,629.

8alliance for a Responsible, Plural and United Wokldhrkgroup: Environmental Justice, Ecological Dabtl Sustainable
Development, November 7, 2003, [online] (page ctiedwon August 29, 2011). http://jades.socioecdfddpcuments.php
(Consulted on September 2, 2011).

® Charles-Emmanuel Coté, “De Genéve a Doha : genéseodtition du traitement spécial et différencié gesys en
développement dans le droit de I'OMC”, (2011) 58EL McGill 115.

= Brown-Weiss, (1989n Fairness to Future Generations: International,a&Common Patrimony and Intergenerational
Equity. Dobbs Ferry, NY: Transitional Publishers, Inor, the United Nations University, Tokyo.
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ensure that the outcome is fair for all the groomscerned. From the substantive standpoint, itrsove
human rights and the right to live in a healthyissrvment.

Although the literature on environmental justice pkentiful, much still remains to be done to
incorporate the concept into international, regiomad national law. There are many important
environmental issues at stake, such as climategelfamnd it is therefore important that the thinking
process on the contribution of law to the causemvironmental justice should continue, and that the
concept of environmental justice should become a&ceptual framework for international
environmental negotiators and national legislatiarsnake sure they do not leave aside the question
social fairness.

However, many authors believe such a conceptuateieork cannot be developed without some
profound reflection on the sustainability of theumal “non-human” environment, and “ecological’
justice Is sustainable development possible without judticehe natural world — in other words,
without “ecological” justice? To answer this question, we will begin by definitige terms
“sustainable development” and “ecological justi¢g). We will then go on to try to imagine how
ecological justice could be built into the law,ander to give clearer guidelines to decision-makers
than is currently the case with the dominant libeoaception of sustainable development (2).

Sustainable Development without Ecological Sustairlity

Although the international community now regardstainable development as a general framet¥ork
to improve quality of life throughout the world,daalthough sustainable development is presented by
many as the most promising approach to maintaieadthy planet, there is nevertheless considerable
disagreement as to its precise meaning and impicat The debate is between the proponents of
weak sustainable development and those who betigeag sustainable development is the only way
forward (1.1). This latter group suggests thatghaciple of sustainability should be regarded e t
core element of sustainable development (1.2).

Strong and Weak Sustainable Development

If we look at the history of sustainable developteve see that what people actually agree upon
today is the concept of weak sustainable developnagwd that the principle of sustainability which
used to be its core element has been completebuated.

1 Lavanya Rajamani, “The Principle of Common but &iéntiated Responsibility and the Balance of Commitenander
the Climate Regime”, (2000) 9 RECIELL. 120; Benito MiillEquity in Climate Change: The Great Divide, @dafdOxford
Institute for Energy Studies, 2002; Halvorssenyaumte 4; Lavallée, supra note 4.

12 3. Baird Callicott, “The Case Against Moral Pluralisn{1990) 12:2Environmental Ethics99; P. Taylor, “From
Environmental to Ecological Human Rights: A New Dgmea in International Law ?”, (1998) 10@eo. Int'l Envtl. L. Rev.
309; Christopher D. Stone, “Should Trees Have Stan®’, (1972) 45S. Cal. L. Rev45 [Stone]; Hans Jonas, The
Imperative of Responsibility : In Search of an Eshior the Technological Ag€hicago, University of Chicago Press, 1984.

BN Gabcikovo-Nagymaros Project (Hungary/Slovakidydgment, 1.C.J. Reports 1997, p.Galjcikovo-Nagymaros
Project, although they acknowledged that sustainable ldpneent was indeed a “concept”, most of the judgmd it was
“of considerable interest” but did not considerrittmativeness in detail. The dissident opinionJbgilge Weeramantry (pp.
85-86) reflects another view of the concept's ndiveaess; he suggested that sustainable developmwantmore than a
concept — it was a principle of normative value aras part of modern law. However, he also saiddidsnot mean that it
had acquired status as a legal principle of intesnal common law in the international legal orddawever, the political
consensus around the concept of sustainable dewetdgs clear, and was expressed by the countoiesecned five years
later at the Rio Earth Summit. (pp. 84 and 85: “ldwer, | consider it to be more than a mere condmytas a principle with
normative value which is crucial to the determioatdf this case. The principle is the principlesobtainable development
and, in my view, it is an integral part of modenternational law.”)
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Indeed, the perception of sustainable developmast dhanged since the Saxony region’s Chief
Forester, Hans Carl Von Carlowitz, in a paper pifgd inSylvicultura oeconomit¥, suggested that
forestry should be based on the concept of “Nadbbgheit”, which means “sustainability” in
Germant® This shift has been extremely important in thé &syears, with many attempts to consider
concerns relating to economic development, enviemal protection and social development. The
law itself has not been exempt from this procedt thie result that sustainable development —attle
in environmental law — has become the dominant aggtr since the World Commission on
Environment and Development (WCED, also known asBtundtland Commission) pointed out that
development should henceforth be regarded as “dpwednt that meets the need of the present
without compromising the ability of future genecais to meet their own need$’In doing this, the
Commission (WCED) proposed that the entire world should work towards sustainable
development by seeking to achieve fairness among present generations and between
present and future generations. This wide-ranging plan was referred to as “enwvinental justice”

in international law. Where it falls down is thaéetconcept of environmental justice is intrinsigall
anthropocentric, since it seeks to convey, “in” dhdough” the law, a state of fairness among livin
human beings, and between them and the human pigputd tomorrow, but does not consider the
concept of justice towards the natural non-humaridisd

And yet, sustainability as originally envisioned lHgns Von Carlowitz, and three hundred years later
by the authors of th@/orld Charter for Natureof 1982, focused primarily on ttseistainability of the
natural world it being understood that humans were integraltitat world*® This “strong
sustainability” gradually gave way to “weak susé#diitity” as proposed in the Brundtland Report and
agreed upon by the international community throtigh 27 principles of th&io Declaration on
Environment and Developmeint 1992° However, because the World Commission on Envirerime
and Development was concerned primarily with wqrtdverty, it focused on environmental justice
and asked the world to reconcile environmentalgmtoin and economic development, in the interests
of present and future generations:

The Earth is one but the world is not. We all depen one biosphere for sustaining our lives. Yet
each community, each country, strives for survasad prosperity with little regard for its impact
on others. Some consume the Earth's resources rateathat would leave little for future
generations. Others, many more in number, consaméod little and live with the prospect of
hunger, squalor, disease, and early death?{...)

4 4.c. von Carlowitz Sylvicultura oeconomica, Anweisung zur wilden BaurhZueipitz, rep. Freiberg, TU Bergakademie
Freiberg und Akademische Buchlandlung, 2000), 1713.

15 kristin Bartenstein, “Les origines du concept dealéppement durable”, (2005) Bevue juridiqgue de I'environnement
289; U. Grober, “Tiefe Wurzeln: eine kleine Begriféschichte von “sustainable development» - Nacigheit”, (2002) 3
Natur und Kulturl.

16 United Nations World Commission on Environment &welelopmentOur Common FutureOxford, Oxford University
Press, 1987, [Rapport Brundtland]. The United Natiéfsld Commission on Environment and Developmentsatiis
(Chapter 2) : “It contains within it two key conceptthe concept of 'needs’, in particular the asdemeeds of the world's
poor, to which overriding priority should be giveand the idea of limitations imposed by the stdteechnology and social
organization on the environment's ability to meetspnt and future needs”.

1 Bosselmannsupranote 2.

18 The preamble to the Charter, and its introductery, clearly and explicitly acknowledge the “craicimportance” of
protecting natural systems, “protecting and safedjong the balance and quality of nature” and “pctitey natural systems”
“in the interests of present and future generatidnsaddition, in the Charter, the United Natiomsthe preamble, says it is
aware that “Mankind is a part of nature and lifpeteds on the uninterrupted functioning of natuyatems which ensure the
supply of energy and nutrientdNorld Charter for the Natur¢1982), Doc off AG NU, Doc NU A/RES/37/7 (1982) [Vith
Charter for the Nature, 1982].

Y Rio Declaration supranote 3.

20 Brundtland Reporssupranote 16, Chapter 1 — A Threatened Future.
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A world in which poverty and inequity are endemiil wlways be prone to ecological and other
crises. Sustainable development requires meetiadhéisic needs of all and extending to all the
opportunity to satisfy their aspirations for a betife ?*

The approach to sustainable development proposttkiBrundtland Report focuses on the concepts
of intra- and inter-generational fairness. Rathlkant ranking the three areas of sustainable
development (economic development, social developnemvironmental protection) in a hierarchy, it
proposes a balance between them, with a view tsfgay present and futudfeumanneeds. Based on
this, some authors, including sociologist Jean-Giajllancourt, have suggested that sustainable
development is:

“(...) a kind of half-scientific, half-ideologicdllanket that everyone tries to pull to their sid¢he
bed. It is a battle cry for people wanting to wark environmental development and protection,
economic harmony and ecology, from the standpoinjustice and social fairness. It is a
compromise that gradually emerged between 1970188d, supported on the one hand by the
green militants, and on the other by partisansesvetbpment in poor countries and elsewhere in
the world.”*? (Free translation of the original French citation)

In his dissenting opinion in th&abcikovo-Nagymaroslam case, Judge Weeramantry speaks of
sustainable development with reference to recatigih, which may apply to situations involving
overlapping or contradictory standards. He alsoesiothe importance of avoiding “normative
anarchy”™® This idea is similar to that expressed by Vaugtowé, who stated that sustainable
development describes a group of norms, which @amralyzed as a “metaprinciple, acting upon
other legal rules and principles — a legal conegtrcising a kind of interstitial normativity, pusy

and pulling the boundaries of true primary norm&wihey threaten to overlap or conflict with each
other’?* In Lowe’s view, sustainable development is a legglon that exercises a kind of interstitial
normativity in the decision-makers’ mind, forcingetn to balance the various aspects of sustainable

development in any given contéxt.

The question raised by this approach is whetherobithe need for a compromise that is not, at first
glance, focused oacologicalsustainability, can in fact truly serve as a guimtedecision-makers, or
should it constantly try to answer the questionedsily Wilfred Beckerman: “How Would you Like
your 'Sustainability’, Sir? Weak or Strongf?And this question itself raises the further quesif
what the goals of our environmental policies shdaddShould we be protecting the environment at all
costs, or only to the extent that would allow usreet human needs, now and in the future? Should
we be protecting the environment only if the emvimental benefits of protection exceed their
economic costs? How can the law governing decisiaking processes be adjusted to reflect the
value of the future costs and benefits of a leggllation or system, compared to their value today?
What should be done to take into account risksdtaboth certain and uncertain? And ultimately, ca
“sustainable development” actually help us to amsthese question§?The general nature of the
definition of sustainable development presentethénBrundtland Report and subsequently developed

2 1bid. Chapter 2 — Towards Sustainable Development.

22 Jean-Guy Vaillancourt, “Penser et concrétiseéleetbppement durable”, (1995) Esodécisior24, p. 25.

23 Gabcikovo-Nagymaros Projecupranote 13, p. 90 (judge Weeramantry opinion).

24 Vaughan Lowe, “Sustainable Development and Uniedtée Arguments”, in Alan Boyle et David Freestoruf,

International Law and Sustainable Development: Pashievements and Future Challeng&xford, Oxford University
Press, 2001, p. 31.

% bid p. 31

26 Wilfrid Beckerman, “How Would you Like your 'Sustability’, Sir? Weak or Strong? A Reply to my Criti¢d995) 4.2
Environmental Value$69.

2 Bosselmannsupra note 2; Daniel Bodansky;he Art and Craft of International Environmental LaBoston, Harvard
University Press, 2010, [Bodansky].
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in the principles of theRio Declarationin 1992, has often been criticized. According &vesal
authors, the concept is meaningless due to itsyfaature, and is therefore not sufficiently clear t
serve as guidance for decision-makers. Worse iti8l, regarded by some as a powerful vehicle for
liberal and neo-liberal economic theories advocatiublic policies based on cost-benefit factors
rather than on values such as those that underlieoemental justice and ecological justice.

In a book entitledThe Art and Craft of the International Environmdntaw, Daniel Bodansky
explains the difference between the ecocentric amthropocentric-utilitarian definitions of
environmental protection. His caricature showsraberjack with a saw who finds a tree bearing a
sign identifying it as “the very last tree”, and avhays to himself: “oh, no, it's the very last ¢Hai
The views of this lumberjack, compared to thosthefpeople who find it hard to cut down wild trees
because to do so would destroy old-growth foremts,worlds apart. For the lumberjack, as long as
there are enough trees to satisfy human needsthbenis no problerf. This is the approach taken in
the Brundtland Report and the Rio Declaration, hmftlvhich suggest that Western societies should
consider the situation from the standpoint of cangise and a balance between costs and benefits, in
order to achieve the best outcometamans Approaches such as this are also encouragecetgh

in many countries, particularly in what is known iaselligent regulation, as encouraged by the
OECD? Unfortunately, however, intelligent regulationaftsets aside the core aspect of sustainable
development — the principle of sustainability itsel

The Forgotten Principle of Sustainability

The principle of sustainability is often forgottém modern approaches to sustainable development.
Many of the authors who discuss sustainable dewsop refer to its underlying structural principles,
namely the inclusion of environmental consideraidn development (Principle 4 of thRio
Declaration on Environment and Developnjerimter-generational fairness (Principle 3) anttan
generational fairness (also Principle 3). They atwmtion its operative principles — in other words
those used to apply the structural principles: ytell pays, prevention, precaution, common but
differentiated responsibilities. On the other hatidey often fail to include the principle of
sustainability as one of the structural principMsny authors, Philip Sands among them, include non
exhaustion of renewable natural resources as otheddey principles for sustainable developniént.

28 Bodanskysupranote 27, p. 59.

29 OECD, Analyse de l'impact de la réglementation: meillsupgatiques dans les pays de 'OCDEaris, OECD, 1997;
Joseph H. Guth, “Resolving the Paradoxes of Disdéogrim Environmental Decisions”, (2009) T8ansnat'l L. & Contemp.
Probs.95; Pierre Issalys, “L'analyse d'impact des Idiséglements : impératif d'efficacité ou conditide légitimité ?”, in
Stéphane Beaulac, Mathieu Devinat, dimferpretatio non cessat : Mélanges en L'honneur Rierre-André Coté¢
Cowansville, Editions Yvon Blais, 2011, at p. 133,chtel J. Trebilcock, “The Consumer Interest and Regut Reform”
in G. Bruce Doern, diThe Regulatory Process in Canadaronto, Macmillan, 1978, 94.

30 Philippe Sands, “International Law in the Field Sfistainable Development”, (1995) 65Hgitish Yearbook of
International Law303, p. 338.
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CATEGORIES OF PRINCIPLES
FOR THE CONCEPT OF SUSTAINABLE DEVELOPMENT

1- Principles inherent to sustainable development
+ The inclusion of environmental considerations imedlepment
« Intra-generational fairness
« Inter-generational fairness
« Non-exhaustion of renewable natural resources

2- Principles used to operationalize sustainable delopment

+ Permanent sovereignty over natural resources, hadreésponsibility not to
damage the environment (principle of prevention)

» Precaution

« Polluter pays

« Good neighbours and international cooperation
« Common but differentiated responsibility

Although modern law is virtually silent on the sedtj, the principle of sustainability has existed fo
centuries and never had any purpose other thaivéobgsic protection to natural resouréeVvhile

this purpose may have been extended over time, livoal resources in the beginning to ecosystems
today, the principle of ecological sustainabilitiself has not changed. Klaus Bosselmann is
convincing when he states that core “sustainabitignnot be different from what is meant by the
word “sustainable” in the context of “developmerdhd that the fact of including the economic and
social aspects in the concept of “sustainable deveént” should consequently not move it away from
the ecological core. In his view, it is preciselgchuse of this core element that the social and
economic components of development can be linkeddentral reference point. Development is only
sustainable if it preserves the integrity and soatality of ecological systems, and is neither
sustainable nor supportable if it does not. In otherds: “No economic prosperity without social
justice and no social justice without economic pesity, and both within the limits of ecological
sustainability. As a norm this can be formulatedtres obligation to promote long-term economic
prosperity and social justice within the limits @fological sustainability.* Gerd Winter, for his
part, rightly explains that “the dynamic potentadl principles is based on their somewhat elusive
status behind the scenéd”As for Bosselmann, he shows that sustainable developmentdps
sufficiently accurate indications to be a key, prggive norm. He accepts that this conclusiortils s
open to debate, but adds that it can be regardad aserging legal principle. In his view, susthiea

u. Grober, “Tiefe Wurzeln: eine kleine Begriffsgbmhite von “sustainable development» - Nachhaliijké2002) 3
Natur und Kulturl.

82 Bosselmannsupranote 2, p. 53.

33 Gerd Winter, “The Legal Nature of Environmentain@iples in International, EC and German Law”, iniRicd Macrory,
dir, Principles of European Environmental La@roningen, Europa Law Publishing, p. 25.
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development has the characteristics of a legakiplm but has not yet been recognized as such in
international law’*

Sustainable Development without Ecological Justice

Environmental degradation depends on technologipabgress and social organizatitn.
Consequently, the environment is a central themenoflern policies and debates on distributive
justice, in terms of distributing and exploitingsoeirces and even providing protection from them.
How can the principle of sustainability be regardesda question of justice when it focuses on
ecological processes and ecosystem carrying c@scas opposed to human relationships? The
reason is simple: because the principle is apjfiedcontext that requires choices to be made katwe
competing needs, distributive justice issues aegiiable and the law therefore has a role to phay i
deciding how and to what extent ecological systeh@uld be maintained. Bosselmann explains that
in the view of many environmental ethicitstwo main relationships need to be considered when
addressing issues relating to environmental priotect

1. Justice relating to environmental distribution bedéw individuals, referred to as
“environmental” justice.

2. Justice between humans and the rest of the natord, referred to as “ecological” justice.

“Ecological” justice is a concept developed by airtschools of environmental ethics, but has not
been explored to any extent by jurists. Insteagl Jelgal literature has been influenced by the wabks
theories of justice, which regard it as a notiopl@pble to the fair distribution of goods and lead
between people, not between people and theatural environment This is why the term
“environmental justice”, used to refer to sociadtdbution problems in the environmental field, has
received more attention from environmental juribn the term “ecological justice”.

Generally speaking, developments in the eco-judiiglel can be divided into two categories of
approaches: thiberal approach and thecologicalapproach. The liberal approach is reflected in the
theory proposed by John Rawls, who regards the hurature relationship as a question of ethics and
morals, rather than a question of justice. Tiisral approach to environmental issues allows them to
be regarded as ideals that may compete demochatgginst other ideaf$. Rawls has always been
very clear about this exclusion: “The status of tlatural world and our proper relation to it is aot
constitutional essential or a basic question dfgas Although he acknowledges “duties” towards th
natural world, he describes them as duties of cesipa and humanity, rather than dutiegusfice®®

On the other hand, the ecologists have attemptadrtmluce respect for “non-humans” into the notion
of justice, by changing the constitutional leganfiework so that it takes into account concerns

3 Bosselmann, supra note 2, p. 53 and 56: “With redpethe concept of sustainable development, tirecipte provides
important guidance to make the concept operablesthién this amounts to determinable legal conteakimg sustainable
development a legal principle, is a matter of debht what follows, | will argue in favour of a lelgprinciple, but one that
has not yet been recognized as such by internaimwa

% Brundtland Reporssupranote 16, Chapter 2 - “Towards Sustainable Develome

%6 Bosselmannsupranote 2; A. Dobson, (1996), “Environmental Susthility: An Analysis and Typology”Environmental
Politics 5, 401; Andrew Johnson, “Barriers to Fair Treatn@tion Human Life”, in David Cooper et Joy Palndr,, Just
Environments — Intergenerational, International aher-Species Issugdondon, Routledge, 1995, p. 165; Vernon W.
Ruttan, “Sustainability is Not Enough”, (1988 Agnerican Journal of Alternative Agricultufe?8.

87 Bosselmannsupranote 2, p. 93.

38 John RawilspPolitical Liberalism Oxford, Oxford University Press, 1993, p. 246tatas of the natural world and our
proper relation to it is not a constitutional es&éror a basic question of justice”.
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relating to the condition of natuf®.The ecological approach to sustainable development criticizes
economic growth and promotes ecological sustaiipbilvhereas theenvironmental approach
assumes the validity or need for economic growtth @nsiders environmental sustainability, social
justice and economic prosperity to be equally irntgour The environmental approach was the one
applied in Rio, and is clearly far removed from fReport published by the Club of Rome twenty
years earlier, which recommended tgadwth should be stoppddl It is also far removed from the
first principle of theStockholm Declarationwhich asked the international community to recogthe
human right to environment. In fact, accordingte eénvironmentabpproach, human respect for the
natural non-human environment should be regardexhashical and moral issue, not a justice issue.
In other words, decision-makers should regard thérenment only as something to be taken into
account in order to balance differing interestpraferences.

Unlike this liberal approach that has influenceg pnoduction of law internationally and nationdtby
many years, some ecologists have attempted toedifengoal of the policies in absolute terms, mathe
than in terms of balance, going so far as to preples term “ecological justice”. They believe thiere

a need to focus on approaches aimed at preventfigtion and preserving species, using legal
instruments in which the principle of sustainabilfilays a central role. In their view, sustainable
development means using natural resources gtalogically sustainable wayror this to be possible,
the law must not only introduce the necessarytutgtns and regulations, but must also make swe th
principle of sustainability occupies a significatace in the hierarchy of legal norms, by recogmyzi
the rights of nature. By approaching nature throtights, what they are trying to do is to define
environmental protection in “absolute” terfisBy obtaining a preferential place in the hierarciy
legal norms, it moves out of the area of preferentbat can be changed through policy, into the area
of rights that must be compared and balanced artf@gselves — a much more difficult challenge to
meet

Gradual Recognition of the Human Right to the Environment

In 1972, theStockholm Declaratiorasked the international community to acknowledge link
between human rights and a healthy environmentdiouhot go so far as to acknowledge the right to
nature:

Principle 1. Man has the fundamental right to fimadequality and adequate conditions of life, in
an environment of a quality that permits a lifedignity and well-being, and he bears a solemn
responsibility to protect and improve the enviromtfor present and future generations. In this
respect, policies promoting or perpetuating ap#itheacial segregation, discrimination, colonial
and other forms of oppression and foreign domimasgiiand condemned and must be eliminated.

This first principle from theStockholm Declaratiorstates that a healthy environment is essential if
humans are to enjoy their other rigfftsAlthough the Declaration does not have mandattaus
under article 38.1 of thé&tatute of the International Court of Justidés scope is nevertheless
considerable, since the fundamental connectionitredts up between the environment and human

39'B. Almond (1995), “Rights and Justice in Environna¢ridebate”, D. Cooper and J. Palmer (Ediust Environments —
Intergenerational, International and Inter-Speciasues London, Routledge, 1, p. 6; C.D. Stone (19&#&rth and Other
Ethics: The Case for Moral Pluralismiew York, Harper and Row; K. Bosselmann, (199&hen Two World Collide:
Ecology and Societywuckland, RSVP; J.B. Callicott (1990), “The Case ihgaMoral Pluralism”Environmental Ethic42,
99.

40 Donella H. Meadows et alhe Limits to GrowthUniverse Books, 1972.
4 Bodanskysupra note 27, p. 59-60.

42 Sumudu A. Atapattu, “The Right to a Healthy Lifetbe Right to Die Polluted?: The Emergence of a HuRmht to a
Healty Environment under International Law”, (2008;1Tulane Environmental Law Journéb, p. 67.
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rights and freedoms gives philosophical and legativation for the right to the environmefitSince
1972, we have witnessed the development of whanhight refer to as the “right to a healthy or good
quality environment”. This right, as Kiss explainednderpins the same major objective as
environmental law, namely the protectioh humansthrough a proper living environmefit What
separates the two is the fact that environmentaHalefined as the set of environmental legislation

is applied by public authorities, whereas the righeénvironment is a fundamental human right, which
humans are responsible for enforcing against taeeStompanies and individuals who do not uphold
it. The right to environment is therefore one of flandamental human rights, and many people are
hopeful about its role in protecting the environim@&ven going so far as to suggest that it is #st b
way to do so, provided individuals are given prgpeicedural laws in order to be effective.

Some authors have used the international stagkita cecognition of the right to environment, as a
third generation human right. It is true that, sinlbe early days, international environmental las h
not managed to impose universal limitations on r@mvhental practices in all Stafslt is mainly for
this reason that environmentalists have begunkpiasddition to classic environmental law, whose
effectiveness depends on the actions of Statesotrat authorities, for recognition of a right to
environment, whose effectiveness would depend erintiividuals on whom it was conferred. These
individuals would therefore have a number of corenitrduties towards the environment.

The Universal Declaration of Human Rightsnd the 196@nternational Covenant on Civil and
Political Rightsset out the basic civil and political rights — tlirst generation rights for which the
French and American revolutionaries fought, nantiedyright to life and personal safety, freedom of
movement, freedom of thought, freedom of expresdimedom of press and religion, the right to a
full and complete defence, the presumption of iemoe, and equality in the eyes of the law. These
“rights and freedoms”, which may be set up agaimsiState, can be asserted directly by individumals
common law courts or before international bodieshsas the Human Rights Committee set up by the
International Covenant on Civil and Political Righh 1966.

Although the first two generations of human righte acknowledged in the universal human rights
instruments (i.e. the 1948niversal Declaration of Human Righ&nd the two Covenants of 1966),
the new rights to development, peace and envirohmdrich emerged roughly 20 years ago in the
international legal literatur®,are not. In fact, th&niversal Declaration of Human rightadopted by
the United Nations General Assembly on December 1838, does not expressly acknowledge
human’s right to environment, although the preamid&es the fundamental nature “of the inherent
dignity and of the equal and inalienable right bfr@embers of the human family”, article 3 stateatt
“Everyone has the right to life, liberty and setuof person*” and article 25 states that “Everyone
has the right to a standard of living adequatetiie health and well-being of himself and of his
family”. As Déjeant-Pons explains, health is peredi as being conditioned not by the individual’s

43 A. Mararewicz, La protection internationale du itd@ I'environnement, in Pascale Kromarek, DEnRvironnement et
droits de 'lhommgParis, UNESCO, 1987, pp. 80-81.

4 Alexandre Kiss, “Définition et nature juridiqueutii droit de 'homme a I'environnement”, dans Pasd&tomarek, dir,
Environnement et droits de I'hommearis, UNESCO, 1987, p. 17; “Quel droit & I'enwinement? Historique et
développement». In P. Kromarek (DilBpvironnement et droits de 'homptearis, UNESCO, 1987, p. 17; Aude Tremblay,
“Regard sur I'évolution du concept de droit a I'eovinement”, (2005) 1R.J.E.U.L5.

45 Among others, Grandbois and Bérard criticize the fhat the constant opposition of large corporgitowards any
suggestion of a universal environmental standaodilshhave limited international environmental lawtlhie most flexible of
commitments: Maryse Grandbois et Marie-Héléne Béraml reconnaissance internationale des droitsrengiementaux: le
droit de I'environnement en quéte d’effectivité2003) 44: 3_es Cahiers de droit27, p. 429.

46 Dominique Rousseau, “Les droits de I'homme deoliaidme génération” dans Louis Favoreu eDabjt constitutionnel et
droits de 'hnomme : rapports frangais au lle Congnésndial de I'Association internationale de draiinstitutionnel Paris-
Aix-en-Provence, Paris, Economica, 1987, p. 126ug’eau].

47 Universal Declaration of Human RightRes. AG 217(lll), Doc off AG NU, 3rd sess, supp h8, Doc NU A/810 (1948).
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framework and living environmefit but by food, clothing, housing, medical care &mel necessary

social service§? In 1966, human rights took a significant step famvthanks to the international
Covenants adopted by the United Nations, one ttepraivil and political rights and the other to
protect economic, social and cultural rights.

It is somewhat surprising to see just how few iidiral briefs have been submitted to the Human
Rights Committee, claiming that damage to the @mvitent has violated a human right protected by
theInternational Covenant on Civil and Political Rightn particular the right to life. Indeed, the righ
to life —a civil and political right — is clearlyn¢ most fundamental of all human rights. It is neimé to

the person, and precedes positive *fauneaning that it i®rga omnesa norm that can be set up
against every actor, as one of flus cogensnorms “from which no derogation is permitted”.
Stipulated in article 3 of thé&Jniversal Declaration of Human Rightand in article 6 of the
International Covenant on Civil and Political Righit forms the basis for every other fundamental
right: “This right shall be protected by law. Noeoshall be arbitrarily deprived of his life”. Hanm

the environment can also harm peoples’ liveFhis was the argument put forward by 129 Canadian
citizens in an individual communication lodged aghiCanada before the Human Rights Committee
on April 11, 1980. The citizens in question allegbdt radioactive waste initially produced by a
federal corporation and then dumped near their Bahoeing a decontamination operation undertaken
by the Atomic Energy Control Agency, was a threatheir lives and those of future generations.
They asked the Human Rights Committee to ordeCtrgadian Government to remove all radioactive
waste from the Port Hope region in Ontario. Althbige Committee agreed that the communication
raised some serious questions about the Canadiger@oent’'s duty to protect human life, a right
guaranteed in article 6(1) of theternational Covenant on Civil and Political Righeand although it
recognized the author’s interest in the issue,eWentheless declared the communication invalid
because the author had not first exhausted hisurees under Canadian law and had not shown that
those recourses, if undertaken, would be unreasptuty >

A number of international soft law texts were a@abpfollowing the Stockholm Conference. In 1980,
the World Conservation Strateggdopted by the IUCN, the UNEP and the WWF, undeestthe
content of theStockholm Declaratignclaiming that humans should maintain the ecoklgitocesses
that are essential to life, preserve biologicaledsity and ensure the sustainable use of spectks an
ecosystems? In 1982, theworld Charter for Naturga principle text adopted by the United Nations
General Assembly, stated that: “All persons, inoadance with their national legislation, shall have

48 Maguelonne Dejeant-Pons, “Linsertion du droit deoinme a un environnement dans les systemes ragiode
protection des droits de 'homme”, (1991R8vue universelle des droits de 'hom#tl, p. 462, [Dejeant-Pons].
49 Universal Declaration of Human Rightsupranote 47, art. 25.

0 pascale Steichen, “Evolution du droit a la qualiéévie, de la protection de la santé & la promadio bien-étre”, (2000) 3
RJE361.

®1\ienna Convention on the Law of Treati®gy 23 1969, 1155 RTNU 331, article 52.

52 Bertrand G. Ramcharaithe Right to life (1983) 30NILR 297, a la p. 310, citant A.A Cancado Trindade, “Paeallel

evolutions of international human rights protectard of environmental protection and the absenaesifictions upon the
exercise of recognized human rights”, (1991)Riista del Instituto interamericano de Derechosndnos50, Economic
and Social Council, Human Rights Committee, Exames fdés nouveaux intervenus dans les domaines ldoSbus-
Commission s’est déja occupébyoit de 'homme et environnement, Final Repdratma Zohra Ksentini Special

Rapporteur, E/CN.4/Sub.2/1994/9, July 26, 1994, Hrenrecsion, p. 51.

53 Communication no 67/198&HP v. CanadaCCPR/C/17/D/67/1980, paragraph. 8 : “The Committezenles that the
present communication raises serious issues, wighrd to the obligation of States Parties to ptdteean life (article 6
(2))". The Committee recognized the author’s intersisce he claimed to have suffered a violatiohiefown right to life. It
also said it did not need to consider the authimtisrest in the health of future generations, it that if it allowed the
communication, its decision would also protect fatgenerations.

> IUCN/UNEP/WWEF, 1980World Conservation Strategy.iving Resource Conservation for Sustainable Dgwslent,

International Union for the Conservation of Natamed Natural Resources, United Nations Environmengfmme and
World Wildlife Fund, Gland, Switzerland; Dejeant#®gsupranote 48, p. 461.
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the opportunity to participate, individually or wibthers, in the formulation of decisions of direct
concern to their environment, and shall have acttesseans of redress when their environment has
suffered damage or degradaffon

The International Covenant on Economic, Social and @alt Rightswas adopted and opened for
signature and ratification by the United Nationsn&al Assembly in resolution 2200A (XXI) on
December 16, 1966, after nearly two decades oftdalrathe wording of the text. The Covenant came
into force ten years later, on January 3, 1976, 6@ States, including Canatlahad ratified it by
April 6, 2009. The Convention signatories’ performoa with regard to human rights is monitored by
the Untied Nations’ Committee on Economic, Sociadl £ultural Rights, a subsidiary of the United
Nations Economic and Social Council (ECOSOC), whitiakes recommendations following
consideration of reports from Convention signatrim the measures they have adopted and the
progress they have made in upholding the rightegmized in the Covenant.Article 12 of the
Covenant recognizes “the right of everyone to thpyment of the highest attainable standard of
physical and mental health”. Until very recentiete was no Convention control mechanism
available to individual citizens, and consequentlis provision had never been invoked by an
individual in support of a right to environment. Mever, this situation may change in the near fyture
if the Optional Protocdf to the Covenant comes into force, introducingpbssibility for individual
recourse. Under the Protocol, individuals or growpsindividuals will be permitted to submit
communications to the Committee, complaining afiagibns involving pollution that have not been
addressed by the national authorities, and whicky tfeel are harmful to their health. For
communications to be admissible, the authors nisstfave exhausted their recourses under domestic
law. In addition, the environment must have beematged to such an extent that it has become a
threat to human health. Clearly, this will placgraater burden of proof on complainants than iegas
of environmental damage not involving human rigi@smmunication authors will have to prove a
causal link between the environmental damage amdhtteat to health that violates their right to djoo
health. Only the future will tell whether the Conti@e will interpret the right to health restrictiyeor
whether it will take a more liberal view that willlow for significant development of a right
guaranteed in the Covenant.

There are two international conventions that atsmgnize the right to the environment in specific
circumstances. In the first of these, ©envention on the Rights of the Cﬁsildadopted on November
20, 1989, and signed by Canada, article 24 prothetsight to the environment in order to uphold th
right of children to enjoy the best possible sttdealth. However, there is no procedure thatalo
individuals to complain to the Committee on the lRggof the Child.Convention 169 concerning
Indigenous and Tribal Peoples in Independent Caesift adopted by the International Labour
Organization on June 27, 1989 and brought intoefarc September 5, 1991, also refers to the right to

>>World Charter for Naturesupranote 18, principle 23.

56 Canada ratified the International Covenant on Ecanofocial and Cultural Rights on May 19, 1976. Segent
ratifications [online : http://treaties.un.org/PafiewDetails.aspx?src=TREATY &id=321&chapter=4&larig= (brought
into force on January 1976) [ICESC].

> |bid article 16 § 1er.

58 Optional Protocol, International Covenant on Economic, Social and Gualtu Rights Doc.A/63/435;
C.N.869.2009.TREATIES-34 (not yet in force).

59 Convention on the Rights of the Chibvember 20, 1989, brought into force on Septerb&990.

%0 Convention 169 concerning Indigenous and Tribal Re®jin Independent Countriedune 27, 1989, 1650 RTNU 383
(adopted by the General Conference of the Intemaltibabour Organization at its 76th session on Ahel989, came into
force on September 5, 1991). Canada did not ratifgcéause it feared the Convention may have supbretegnition of the
right of Aboriginal peoples to self-government imidrnational law: Jill Wherret\boriginal Peoples and the 1995 Québec
Referendum: A Survey of the Issues, Government ofnadaa February 1996, [online]:
http://www.parl.gc.ca/Content/LOP/ResearchPublicatiop4 12-f.htm (September 5, 2011).
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the environment in the first paragraph of articlevltich requires States to take special stepsdtegr
the environment of their indigenous peogfes.

Regionally, the 198African Charter on Human and Peoples’ Righis the first international human
rights’ charter to specifically state (in articld)2hat “All peoples shall have the right to a gahe
satisfactory environment favourable to their depetent”. This text is interesting not only because i
originated in the Third World and is the first tave included a mandatory right to environment, but
also because it guarantees that right collectiviely;peoples” as opposed to individuals. The Adnc
Human Rights Commission has had to consider a nuofbeommunications against Zaire, and has
concluded that the Zaire Government’s failure tovjite basic services such as access to drinking
water constitutes a violation of article 16, whigharantees the fundamental right to he3Hitin the
well-known Ogoniland Casgthe African Commission on Human and People’s Righterpreted
article 24 of the African Charter and stated th@t.} an environment degraded by pollution and
defaced by the destruction of all beauty and waigetis contrary to satisfactory living conditicarsd
development as the breakdown of the fundamentdbgical equilibria is harmful to physical and
moral health®® Franseco Francioni, who also signed a text in fhislication, noted that the
Commission’s interpretation was a significant dtavard towards better environmental protection:

“This language transcends the purely individuaisgpproach to environmental rights as seen in
the jurisprudence of the European Court, and coestrhuman rights guarantees in broad
collective terms as legitimate claims of the comityuto have the quality of its environment
preserved against the devastation wrought by uaisiadile exploitation of mineral resources.
Also, the Commission’s decision does not stop affithding of a violation of the Charter, but goes
on to order remedial action to clean up and rehatsl the lands and rivers damaged by oil
operations, and to require the preparation of emvirental impact assessments as well as the
provision of information and guarantees of pubkctigipation in decision-making bodie¥”.

This more collective acceptance of the protectiovided by the fundamental right to environment
can also be seen in the inter-American human riglyssem, which includes three levels of
commitment. The first, and least deman&?ng;s the 1948American Declaration of the Rights and
Duties of Manwhich bind§’ the 35 States that are members of the Organizafidumerican States
(OAS). It is applied by the Interamerican Commiasior Human Rights, which has only moral
power, on the basis of petitions submitted to itibgtividual citizen$® The other two levels of
commitment are more demanding. The first is theesgsbuilt on the foundations of themerican

f.htm+Convention+169+du+27+juin+1989+sur+les+peufledig®C3%A8nes+et+tribaux+dans+des+pays+ind%C3%A9p
endants+Organisation+internationale+du-+travail+danaatifi&cd=1&hl=fr&ct=clnk

62 African Charter on Human and Peoples’ Rightane 27, 1981, 1520 RTNU 217 (adopted on Jund 241, in Nairobi,
Kenya, at the 18th Conference of the Organizatfghfrican Unity (OAU). Brought into force on Octob2d, 1986).

63 Communications 25/89, 47/90, 56/91 et 100/93.1a tlaise, the right to the environment was not cldjraeen though it is
guaranteed by article 24 of tiAdrican Charter on Human and Peoples’ Rights

®* Soc. And Econ. Rights Action Centre v. Nigeria, CldseACHPR/COMM/A044/1, OUA Dov. CAB/LEG/67/3 rev. 5,pa
51.

65 T —
Francesco Francioni, in this publication.

®tis interesting to note that Canada and the drates signed only this Declaration, and notileeProtocols that make
up the inter-American human rights system: Reporthef Senate Standing Committee on Human Rights, N0&g Zthe
Standing Committee’s press release is availableerdt: http://www.parl.gc.ca/37/2/parlbus/commbeisée/com-f/huma-
flpress-f/28may03-f.htm).

" In its advisory opinion of July 14, 1989, the hatemerican Court of Human Rights judged thatAmeerican Declaration
of the Rights and Duties of Mdrad a normative value and was part of Interameriaa: Interpretation of the American
Declaration of the Rights and Duties of Man Withiire tFramework of Article 64 of the American Convention Human
Rights, OC-10/89, July 14, 1989.

% Art. 18 of theStatutes of the Interamerican Commission for Humight® approved by Resolution N1 447 (IX-O/79)
adopted by the OAS General Assembly at its nintlinary session held in La Paz, Bolivia. In Octob@rd, and arts. 23 and
24 of the Regulations of the Interamerican Commission for HanRights adopted by the Commission at its 109th
extraordinary session held on December 4-8, 208Gahsequently amended on several occasions.
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Convention on Human Rightadopted in 1969 in San Jdéyhich allows individuals and States to
complain to the Interamerican Commission for HurRaghts (in this case the Commission acts as a
mediator). The second is the stronger system oAtiditional Protocol to the American Convention
on Human Rights in the Area of Economic, Social @uattural Rights adopted in San Salvador on
November 14, 1988 and known generally asShe Salvador ProtocoArticle 11 of the Protocol sets
out the right to a clean environment, and givesghli anthropocentric twist to it by linking it to
healtH°. The individual motions mentioned in articles 4% 51 and 61 to 69 of thAmerican
Convention on Human Rights&innot be used to enforce the right to environmestause it is only
violations of article 8 &j or article 1% that give recourse to the Interamerican Commis$ion
Human Rights and, where applicable, the Interaraariourt of Human Rights.

The Interamerican Commission for Human Rights hagertheless had to consider the connections
between environmental damage and the other rightsw in theAmerican Declaration of the Rights
and Duties of Manincluding the right to communal property in thaseMayagma Sumo Awas Tigni
Communityv. Nicaragua and the right to life and physical integrity inetfCase of Yanomani
Aboriginal people/* This was the case, among others, for a motionepted by the Yanomani
Aboriginal people of Brazil. In this case, the mootialleged that the Brazilian Government had
violated the Yanomanis’ right to freedom, safety qersonal integrity guaranteed by article 1 of the
American Declaration of the Rights and Duties ofriMas well as their right of residence and
movement, guaranteed by article VIII, and theihtitp health, guaranteed by article XI. The motion
also alleged that the Brazilian Government, byding the Trans-Amazon road across their territory,
had violated their right to life since it had didtged the Aboriginal people from their ancestratiign
authorized the harvesting of natural resourceduding subsoil resources, within their territoryyda
allowed a massive influx of newcomers to theiritery, causing disease to be spread, without
providing the necessary medical care. The Couddrahat the right to life, freedom and personal
security, the right of residence, the right of fraevement and the preservation of health and well-
being guaranteed by th&merican Declaration of the Rights and Duties ofnMaad indeed been
violated

In addition, in 2005, Canadian Sheila Watt-Cloutend the NGO EarthJustice petitioned the
Interamerican Commission for Human Rights, claimihgt the United States’ refusal to ratify the
Kyoto Protocol violated the lifestyle of the Inpi¢ople and contravened not only various internation
instruments, but also the constituting instrumesftdhe Interamerican System of Human Rights,
including article XIlIl of theAmerican Declaration of the Rights and Duties ofriiahich states that
“Every person has the right to take part in theuwal life of the community, to enjoy the arts, aod
participate in the benefits that result from irgetlal progress, especially scientific discoveriesid
article XI, which recognizes the right to healttheTCommission’s response was that, based on article
26 of its Procedural RegulatiGn it was unable to consider the petition becauseitformation it

%9 convention signed in San José on November 22, 1@6gh came into force in 1978. By September 201Wai binding
upon 23 States, with the notable exceptions of Caaad the United States.

0 Article 11, Right to a Healthy Environment.
1. Everyone shall have the right to live in a Heaktnvironment and to have access to basic putidces.
2. The States Parties shall promote the protegbi@servation, and improvement of the environment.

" The right of workers to organize unions (freeddragsociation).
72 . .
The right to education.

3 Additional Protocol to the American Convention omirian Rights. OAS Treaty Series 69 (brought into doon
November 16,1999), article 19 (6).
" case of Mayagma community: INTER-AM, IACtHR Series €-31 August 2001; Case of Yanomani Indians: Degisio
7615 (Brazil), INTER-AM. C.H.R., 1985, March 5, 198%84-1985 Annual Report 24, OEA/Ser.L/V/11.6, Dag, tev. 1
(1985), art, 24, 31.

Procedural Regulation of  the Interamerican Commissio on Human Rights [online:
http://www.cidh.oas.org/Basicos/French/u.reglemédtt.oitm].
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contained was insufficient to determine whetheraleged facts might constitute a violation of tgyh
guaranteed by themerican Declaration of the Rights and Duties ohMa 2007, Ms. Watt-Cloutier and
EarthJustice asked the Commission for a hearingprowe the violation through testimony. The
Commission agreed to hold a hearing, which tookeptan March 1, 2007, but has not followed up on the
matter since that time.

Neither theEuropean Convention for the Protection of HumanhRigadopted in the 1950s, nor its
protocols, recognize a right to environment. Howewee Strasbourg Court, ruling that it was
incompetentatione materiaen certain casé%in which applicants claimed violations of the figh

life guaranteed by article 2 in environmental petits issues, nevertheless helped indirectly terass
recognition of a right to environment in membert&taby considering alleged violations of the right
to privacy in a large number of cases (too manyligb here), some of which were interpreted
progressively by the Court. In the European systémmuman rights, individual environmental rights
are regarded as an extension, by way of interpoatadf other expressly recognized human rights,
such as the rights to life, health, private andilfaiife, information and consultation as a conalitifor
the fulfilment of the obligations inherent in thight to private and family life recognized by ali@

of the Conventiori’

Based on all these international declarations ofcjple, international and regional conventions and
jurisprudence recognizing the right to environmeints possible to assert that this right has indee
evolved, slowly but surely, since the 1960s. Itgeligpment has been welcomed by some jurists, but
criticized by others. There has been much formdlracurrent debate in the last 20 years concerning
the recourse to human rights as a means of resatisgitenvironmental law and achieving a better
balance between this particular component of suatéé development and economic development.

Some authors have used political and juridicalarass their basis for stating that there is arpiate
conflict between economic, social and cultural t$gland the third generation human rigfts.
However, if we look more closely, it becomes cléat the second and third generation rights form
part of a broader regulatory process which, acogrtth Lucie Lamarche, is not really based on the
absence or level of juridicity of any kind of rightwhich has led authors including Lamarche to
conclude that it is useless to continue to focusdelimiting the generational boundaries of rights,
since all rights develop within a general contést tdetermines their juridicity. This is the cas¢he
“tension rights” to which Atias reféfs Provided we remember the fundamental differeratevéen
the law as it isléx latg) and the law as it should bee(lege ferendathen we should not really object

®brs ¢/RFA August 5, 1960 (nuclear testingd;and Y c/RFAMay 13, 1976 (use of a swamp for military purpg)sX
¢/RU, July 12, 1978 (damage due to a vaccination cagnpai
" For example : ECtHRopez Ostra v. SpajfeCtHR, 19 February 199&uerra et al v. Italy ECtHR 8 July 2003Hatton
et al v. United KingdomECtHR, 16 November 2004Joreno Gomez v. SpaiECtHR, 9 June 2005, 6 September 2005,
Ruano Morcuende c. SpaiBCtHR, 9 June 200%;adeiva v. RussjeECtHR, 22 May 2003Kyrtatos v. GreeGgeECtHR, 18
June 2002 (29 & 30 November 2009neryildiz v. TurkeyECtHR, 12 July 2005Qkyay v. TurkeyPascale Steichen,
“Evolution du droit a la qualité de vie, de la pration de la santé & la promotion du bien-8RJE 3/2000, 361-390; Francis
Haumont, “Le droit fondamental a la protection mvironnement dans la CEDH», ilenvironnement, objet d’'un droit
fondamental special edition Amén-Envt Kluwer, Brussels, 2008, pp. 9-56.; Francis HAUMQNTabsence de statut
spécial aux droits environnementaux de I'hommB’, 2003, pp. 2273-2274; Nathalie Herve-Fournereddroit a
I'environnement et ordre juridique de I'UE. Une iafice d'ombres et de lumiéeres, Pour un droit commun de
I'environnement.Mélanges Michel Prieur, Dalloz, 2007, 112; Alan Bpy'Human Rights or Environmental Rights? A
Reassessment», XVIFordham Environmental Law Revig@2007) 471;; Nicolas De SadeleBnvironnement et marché
intérieur, 2010, Editions de I'Université de Bruxelles, p-PI; Francesco Francioni, “International Human Righ an
Environmental Horizon"European Journal of International La®010, Vol. 21, Issue 1, pp. 41-55.
8 Lucie LamarchePerspectives occidentales du droit internationas deoits économiques de la person@®llection de
(719roit international, Bruxelles, Editions Bruylant, 9B p. 144.

Ibid.

80 Ibid., pp. 145-146; Christian Atias, “Quelle positiAt&uelle notion de droit?”, (1982) 2Zchives de philosophie du
droit, 209, p. 233.
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to the term “third generation right” if we agreeattfit refers to rights that are in the processanhd
created or formed. The secret of human rights paggd out by French President Francois Mitterand,
is democracy’ It is clearly true that just because a State ptemand protects one generation of
rights, it should not be excused from promoting prutecting other generations. All human rights are
interdependent and insepardbland modern international doctrine identifies net jtwo, but three
times or generations in the development of humahtsi thereby highlighting the fact that the
catalogue of human rights itself is continually kimy, is never defined once and for all, and is
always open to meet modern needs, especially irfigle of environmental protection. The need to
recognize an environmental right as a counterbaldoceconomic power has been noted in every
proposal concerning the identity of the third gatien rights®> This is hardly surprising, given that
the right to environment would contain all the edens of a third generation right, in terms of its
individual and collective aspects. Although it abble set up against the State, it would also rieed t
State to uphold ft!

Debate on the relevance of a right to environmeldresses a number of other questions, which we
have grouped together as follows: Can such a tighimplemented simply by applying existing
human rights, such as the right to life, the righprivacy or the right to health, or by enforcitigp
adjective laws available to every individual to @msthat the environment is protected? In shoeséeh
questions all focus on one central issue, nametywB need a new human right to apply the right to
the environment? Why acknowledge that humans havghtito environment? How should the term
“environment”, and the new right to environment,dsfined, and what should that right encompass?
In other words, what we refer to as the debate an'siright to environment is in fact a debate on a
large number of different aspects relating to séuere right to a healthy environment — namely the
relevance of such a right, its future existenceelected in international instruments and acts, the
possibility of enforcing such a right if it is nekpressly formulated, either by using other essablil
human rights, such as the right to life or heathhy applying adjective law.

The Debate on the Anthropocentrism of the Right to Environment, and the Possibilities of
Reformulating Justice Based on the Principle of Sustainability

In any discussion of the relevance of recognizimigjlat to environment as a human right, the problem
of the anthropocentrism of human rights and thedrteebring the human rights approach into line
with environmental preservation needs is a constantern, particularly when defining the right.

Many authors have focused on the inherent antheygac nature of human rights, believing that their
very existence underscores the idea that the amieat exists only for the benefit of human beings,
and has no intrinsic value. They even believe thaban rights lead to the creation of a hierarchy in
which human beings hold a position of superioritygking them more important than the other
members of the natural communifyThe goals and norms of human rights are focusetiumnan

81 Cited in Rousseasupranote 46, p. 136.

82 UN law raises the principle of the indivisibilignd interdependency of human rights. This principds recognized in the
1968 Teheran Proclamatignwhich regards all human rights as being equakims of their value and importance. Vasak
notes that, in the Proclamation, the indivisibilagd interdependency of human rights was extrertedgretical and was
more like a statement of principle than a reflectad everyday life. Karel Vasak, “Les différentestégories des droits de
'hnomme”, in André Lapeyre, Frangois De Tinguy, KbWasak, dir,Les dimensions universelles des droits de 'homme
Bruxelles, Bruylant, 1990, at p. 297 [Vasak].

83 Allan Rosas, “So-called rights of the third genierdl, in Asbjgrn Eide, Catarina Krause, Allan Rosds, Economic,
Social and Cultural rights: A TextbopRordrecht, Martinius Nijhoff, 1995, at pp. 2572 6/asak supranote 82.

84 Vasak,supranote 82.

8 For an overview of these positions, see PatriciaBivhie and Allan E. Boylelnternational Law and the Environnent
Oxford, Oxford University Press, 2002, p. 257-238an-Maurice Arbour and Sophie Lavall€rpit international de
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beings, the survival of humanity and the ongoing osresources, and it is these goals, when applied
in environmental law, that have caused the enviemnto deteriorate. Second, this anthropocentric
approach deprives the environment of direct praactEnvironmental damage must be very severe
before it affects the right to health, for exampavironmental damage does not provide sufficient
grounds, of itself, to complain legally. On the warny, the damage must be connected to human well-
being. There is no acknowledgement of the fact tfatre is the victim of the damage. Lastly,
environmental protection always depends on the tlagt human beings see their rights as being
affected, use the procedural mechanisms recogtiyddw to object to a violation of their human
rights, claim compensation for themselves and trepensation granted will not necessarily be used
for the benefit of the environment.

Traditionally, juridical relationships, includinghdse described as issues relating to justice, are
perceived solely as interpersonal relationshipseBeaon this view of justice, people have no legal
obligation towards nature, and nature can claimigiats from the people. Since time immemorial, the
law’s main goal has been to govern relationshipgsvden humans, and not between humans and
nature. Its very basis is therefore anthropocenb@cause even when the purpose of a law is to
regulate hunting, fishing or forestry, its ultimajeal is to defend the interests of hunters, fiskzad
forestry companies against potential abuse. leitamly not a matter of protecting wildlife spexier
ecology, which have no marketable value. The ladresses only corporal elements such as water,
air, soil, animals and plants, using purely antbogmtric qualifiers based on the concepts of
appropriation and sovereigntyes communeses propriae, res nulliusHumans are therefore,
priori, free to destroy and alter whatever they own arfdrtiori, whatever does not belong to anyone.
This right to destroy has, in fact, only one lirtita: the protection of other human interests. The
destruction of the species and ecosystems that maksodiversity does not always affect a human
interest protected by la¥. The damage is first and foremost inflicted on retand indirectly, in a
way that is difficult to assess in financial terrag,humans. The State can always pass laws tocprote
nature, but those laws are deformed by their pynfianction, which is basically to protect human
interests, and the problem of legitimacy is boumdérise sooner or later. This problem of legitimacy
forms the basis for all the criticism aimed at ifhea of recognizing the right to environment ahiedt
generation human right.

An overview of the ethical theories of environméritav reveals a discourse intersected by two
opposing trends, namely anthropocentrism (natuenasbject) andeep ecologynature as a subject).
The anthropocentric trend originated with Descangso believed humans should become masters
and owners of nature. He helped to shape moderrteWesocieties in the T9century, and was
followed by the French Revolution and Jean-JacRassseau, who took the view that nature should
be controlled, cultivated and humanized. The faat humans are the only entities with a conscience
means they are sovereign and the measure agaiict alhother things should be compared. Under
this type of anthropocentric approach, nature’y ethical value is from an instrumental standp8int.
The only valid reason to limit human action is wehdamage to nature threatens humans them<&ives.
This view is often criticized as being at the robthe many environmental problems now facing the

(Contd.)

I'environnement Cowansville, Editions Yvon Blais, 2006, p. 105-1Bhsselmannsuprg note 2; Noralie Gibson, “The
Right to a Clean Environment”, (1990) Saskatchewan Law Review. 5; C. Redgwell, “Life, the Universe And
Everything : A Critique of Anthropocentric Rights™ iM. Anderson and A. Boylegp. cit, note 63.Human Rights
Approaches to Environmental ProtectjoBlarendon Press, Oxford, 1996; Patrice Meyer-Bis&h,Corps des droits de
I'homme Editions Universitaires de Fribourg, 1992, p. 2Bfne Naess, “A defence of the Deep Ecology Mowethe
Environmental Ethicsno. 6, 1984, p. 265-270, [Naess].

8 Marie Angéle Sanson-Hermitte and Bernard Edelrhdomme, la nature et le drgiParis, C. Bourgois, 1988; Martine
Rémond-Gouilloud, Dudroit de détruire: essai sur le droit de I'enviroement (les voies du drqitParis, Presses
Universitaires de France, 1989.

87 Serge Gutwirth, “Trente ans de théorie du droitl'davironnement”, (2001) 2@&Environnement et sociétg pp. 5-8
[Gutwirth].

%8 |bid p. 8.
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world, and it is hardly surprising to note thaalso led to the creation of its antithesis, reféi@ by

the Anglo-Saxon community afeep ecologyln deep ecology, as opposed to anthropocentrism o
shallow ecology, humans form part of the generakphere, and are not placed on a pedestal at the
top of the living hierarchy. The terdeep ecologyvas first used in 1973 by Norwegian author Arne
Naes®’, and can be described as an environmentalist tiiemidreveres nature and questions the
central role played by humans. Its goal, too, ésdirect opposite of that pursued by anthropocemtri
humans are the servants of nature, and not vicavddeep ecology is based on the notion of
biocentric equality, and regards moral egalitasamibetween humans and animals as a basis for
concluding that all the constituent entities ofunathave an equal right to exist. All these erditie
together form what is commonly referred to as “ngltuand none are its masters. Chemist James
Lovelock supported this view of nature, and deviterl Gaia theory, where nature is an independent
entity with immanent will that cannot be controlled humans?

Edgar Morin, a fervent supporter of the environraémthilosophy, also said nature could only be
regarded as having a dual control system; naturg tm driven by humans, but humans, in return,
must also be driven by natdte This ontological equality does not allow the humace — a
constituent element of nature — to submit natuotter elements to its destructive will. Ultimately,
according to Perrin, ecological destruction is fitélosophical destruction of nature by natural
anthropocentrisfi. This is consistent with the view of those autheh® regard the human race as an
integral part of the ecosysteth.

Deep ecologyhas three significant consequences. First, iftilmman race is to be respectful of the
environment, it must plan the number of births sacalimit the world populatiofi. This is consistent
with the malthusian vieW, and also with Lovelock’s view, namely that “ifeife were only 500
million people on Earth, almost nothing that we amv doing to the environment would disturb
Gaia®. The second consequence is the suggestion tlest arel natural resources in general should
have rights, and the environment should be regaadexiwholé! According to Christopher D. Stone,
the fact of ascribing these rights to elementsabfire is by no means revolutionary if we consitiet t
women and slaves used not to have rights, and st egaally inconceivable at that time that the
situation would change in the future. Stone’s pegbevas followed by the opinion issued by the three
dissident United States Supreme Court judges (osg\en) inSierra Clubv. Morton.”® The third and

8 Arne Naess, “The Shallow and the deep. Long-Raigetbgy Movement”, (1973) 1Bquiry 95. For further information
on deep ecology, see also Naesgra note 86 and Joseph Hofbeck, “La "deep ecologg’essai d’évaluation éthique”, in
José A. Prades, Jean-Guy Vaillancourt et Robersidiesdir, Eivironnement et développement : questions éthighies
problémes socio-politiqueMontréal, Fides, 1991, p. 165-181.

% James E. Lovelock,es ages de Ga, Paris, O. Jacob, 1990 [Lovelock].

u Edgar Morin,Introduction a la pensée complextaris, ESF Editeur, 1974, p. 77.

% pierre PerrinDeep Ecology et Environmental philosophy: du sapkisu contrdle autoritaire de la populatioimstitut
économique Molinari, September 21 2004.

%3 The United Nations General Assembly states thaarfkihd is a part of nature and life depends onuhiaterrupted
functioning of natural systems which ensure thepBupf energy and nutrients”, Preamble to Werld Charter for Naturg
supranote 18, preamble.

% Bill Devall and George SessioDeep EcologyLayton, Gibbs Smith, 1985, p. 166.

%n his Essay on the Principle of Populatiopublished in 1789, British economist Thomas MadtBupported the idea that
the world population would increase more quicklgrtithe planet’s agricultural production capacityd predicted that the
imbalance would lead humanity into a crisis sitoativhere food resources would be insufficient teetrthe demand.
Although the crisis never occurred, the same Maltimism is still used today to support fears atibatbalance between
population and natural resource levels. AccordingMalthus, humanity must deal with the support cépaof its
environment and make decisions to ensure its sitdity.

9% Lovelock,supranote 90, p. 214.

o7 Stone,supranote 12; Christopher D. Ston8hould Trees Have Standing?: And Other Essays ow Mworals & the
Environment : 25th Anniversary edDobbs Ferry, Oceana, 1996.

B SierraClub v. Morton 45 U.S. 727 (1972). Ruling handed down on April 1972.
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last consequence of deep ecology is the markeatadneto human rights as a means of protecting the
environment. Many authors have in fact wonderedthdrehuman rights provide the right framework
for this. In their view, human rights protect thaterests of human beings, and therefore
instrumentalize the environment. Nature is an dbjbat belongs to humans, who may ask the
international community, the State and other aitizéo protect it. In the view of these authorghd
formulation of a right to environment does conttédbaomething positive to the environment, it wal b
purely by chance, and will not be because the enmient is given any intrinsic vallleIf a right to
environment is supported by State measures allowndjviduals to impose limitations on
environmental damage, those limitations may futfié human aspiratiorto live in a good quality
environment.

The arguments put forward by the supporters of dmepogy have been taken up to some extent by
many green pressure groups, and are echoed inotheerms expressed by some members of the
scientific community, who believe our model of econc development comes with an excessive
ecological footprint. This is consistent with th@72 Limits on Growthdocument issued by the Club
of Rome, whose model compared the limited avaitgbdf natural resources with our unlimited
economic growth model. History has shown, howetlet international environmental law has been
developed instead around concepts such as interg@nality and inter-generationality of the
environment as a shared human heritage in someferind even more strongly, of sustainable
development, defined by the Brundtland Commiss®(1887) “development that meets the needs of
the present without compromising the ability ofuiet generations to meet their own needSEver
since the Rio Earth Summit, there has been gemgeshational agreement on the need to promote a
form of sustainable development that will allow Bommental concerns to be built into productive
process and individual behaviodf8.Viewed in this way, sustainable development isacept that
can be used to formulate economic development ipsfic that regard social fairness and
environmental protection as being equally importdréreby moving away from the radical standpoint
of deep ecology”*

The ecologists believe that to respond to the oureeological situation, rather than simply adding
duties to existing human rights, we must redefireseé rights in order to guarantee the right toneatu
The proponents afleep ecologywho are extremely critical of th@niversal Declaration of Human
Rightsbecause it regards mankind as the source andalésii of all moral, political and ecological
values, have not achieved the success they hopeahio their position has become weaker as a result
to such an extent that, today, they do not apmehave the ideological strength required to opplose

9 Gutwirth, supranote 87, p. 8.

100 1he Agreement of December 5, 1979, proclaims thedh and other celestial bodies” to be a sharedahuneritage.
Agreement Governing the Activities of States onMben and Other Celestial BodieBecember 5, 1979, 1363 RTNU 3;
United Nations Convention on the Law of the,S&@cember 10, 1834 RTNU 3 does the same for minesaurces on the
sea bed.

191 Bryndtiand Reporsupranote 16.

102 Principle 8 of theRio Declarationstates that: “To achieve sustainable developmedtaahigher quality of life for all

people, States should reduce and eliminate unsasiai patterns of production and consumption awdipte appropriate
demographic policies”. In addition, Chapter 4 of Ada 21 states that progress will be made by sthengig positive trends
and orientations as part of a process aimed atidenably changing the consumption habits of indakttompanies,

governments, households and individuals, in ordarse resources in the most rational way possideraduce waste to a
minimum, Rio Declaration, Earth Summit DeclaratipiRio de Janeiro, United Nations Conference on Enwient and

Development, June 3-14, 1992.

103VaiIIancourt,supranote 22, p. 24-27.

1044 a short career spanning a handful of decattesecologist movement appears to have taken afmendtal direction
that has ultimately moved it away from deep ecalogiThe ecologist movement, which generally sugpthiet theses made
popular by the United Nations Commission for Eneirent and Development, is moving towards a reciaticih between
the demands of economic development and the denwdreds/ironmental protection” (free translationtbé original French
text). José A. PradeBthique de I'environnement et du développenteants, Presses Universitaires de France, 1995.
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recognition of a human right to environment. Nelvelgéss, deep ecology does allow us to question our
perception of “sustainable development” and quastiee suitability of existing and future legal
instruments to implement the principle of sustailitgtb In fact, the principle of sustainability shial
change our conception of justice itself

Liberal democrats such as Rawls and those whowelliohim tried to expand a liberal theory of
justice to include environmental concerns. Theyiebel ecologism and democratic liberalism are
compatible. The core concern of the liberals isrézoncile liberalism with the individual,
individualism, State neutrality and a commitmentgtmod environmental practices. Their goal is to
consider environmental issues through the paradigliberalism, rather than to replace it. The resul
is a “greening” of public policies, which depends @emocratic majorities rather than a strong State
commitment to ecologism. They do not support reitamgn of a right to environment, and are even
less enthusiastic about the rights of nature.

According to the supporters of the human rightrtei®nment, nature may not have rights but humans
have high-level duties towards it and, ultimatetyvards themselves. Some authors, such as Dinah
Shelton and Alexandre Kiss, go so far as to defbaddea that just because the right to environment
is anthropocentric of itself, this should not melaat the environment cannot be protected or a human
right to environment implemented. From this standipsuch a right may even be formulated in a way
that protects what we refer to as “ecological daghagroviding further motivation for non-
governmental environmental organizations and firdmoeans provided out of environmental funds
financed partly by the compensation obtained thhanegourses to and recognition of procedural laws,
so that individuals can enforce their right effeely through the la¥®. Although these conditions for

a right to environment do not, as yet, go as fathasheories of those who, like Stone, believedre
should have right&, the wording of the right and the progressivermgtations of the courts could
still help to provide better protection for the iga@mg capacity of our ecosystems, just as the dafin

of sustainability from the United Nations Envirormhé>rogramme (1991), which is “improving the
quality of human life while living within the carng capacity of supporting ecosystef§” and
principle of sustainability set out in the 198®rld Charter for Natur€® and in theEarth Charter of
2000 requires.

Conclusion

The systemic concept of sustainable developmendefised in 1987 by the World Commission on
Environment and Development (Brundtland Report,798ecame the subject of a broad international
consensus that was eventually set out in the piexiof the Rio Declaration on Environment and
Development in 1992. The preamble to the Marrakdgheement™ creating the World Trade
Organization (WTO) also refers to sustainable dgweent, sending a clear sign of the importance of
this concept in international law.

105 Alexandre Kiss & Dinah Sheltonnternational Environmental Law3rd Edition, New York, Transnational Publishers

inc., 2004, at p. 665: “The third possibility is formulate a new human right to an environment ¢efined in purely
anthropocentric terms, an environment that is safeonly for humans, but one that is ecologicaliyainced and sustainable
in the long term.”

106Stone,supranote 12.

107 IUCN/UNEP/WWEF,Caring for the Earth: A strategy for sustainablenig. Gland, Switzerland, 1991

108World Charter for Nature, 1988upra note 18.

19 |nternational Union for Conservation of Nature, ftea Charter”, June 29 2000, online at:
[http://www.earthcharterinaction.org/contenu/pabasCharte-de-la-Terre.html].

110 Marrakesh Agreement Establishing the World Tradga®ization 15 April 1994, 1867- 1868-1869 RTNU 1, Gaz. C.
1994.1.4845.

56



Sustainable Development ... Without “Ecological” jos?

Sustainable development is certainly a concept bhiags people together, in spite of, or perhaps
because of its fuzzy conceptual nature. There amyrdifferent conceptual trends, in the treatie$ an
soft law (a “source” of law that plays a major rotethe legal reception reserved for the concepd) a

in doctrine. We have explained that there are twagomtrends, one based on an anthropocentric
standpoint (Brundtland Report, 1987; Rio Declargtit992), and known as weak sustainability, and
the other based on an ecocentric standpoint (Wohiarter for Nature, 1982; 2000 Earth Charter)),
and known as strong sustainability. Based on thakvee anthropocentric approach, it is possible, in
sustainable development, to reconcile economidpgal and social interests, even though they are
perceived as being antinomic. Depending on thetisarg (and there are many of these), the approach
tolerates different levels of non-sustainable dewelent, since all three interests are considerdu to
equally important to humans. Based on the strongcocentric approach, development is sustainable
only if ecological limits are upheld in the pursuf social interests through the application of
economic means. From this standpoint, respectdoliogical limits is a key aspect in maintaining our
living framework. Moreover, because the economyatan end of itself, it must serve the well-being
of all humans.

While it is true that the anthropocentric modekabtainable development as presented by the World
Commission on Environment and Development in Oun@on Future (Brundtland Report) does not
rank the three components of the concept (econemyronment and society) in a hierarchy, and that
the legal instruments used to operationalize idtaal to often, to work in favour of economic
interests, we do not believe the concept itselighbe set aside. On the contrary, it must be rkeegr

to construct a “sustainable development” law thetnmtes strong sustainable development by
restoring the principle of sustainability to itsntml place. Indeed, sustainability is seen by masy

being one of the most ancient ideas in the humatage!**

A collective and more ethical fundamental right &oological sustainability”, not only for individisa
but also for entire peoples, with a broader intet@sct, should therefore be considered, basdtien
example of the African Charter on Human and PesgRights, and inspired by the Earth Charter of
2000.

Indeed, if only the individual aspect of human tiglis protected, this may be a factor for social
regression, since the “judicial” power or even anhn rights committee, while it could prevent the
State from violating the right to life, freedom asdcurity, could not improve the situation of the
underprivileged or of the environment. Individualnian rights can only prevent the worst from
happening, and do not allow for any kind of sopialgress:

“Although individual human rights are sometimes thstruments of freedom, they can also, in
other circumstances, be the instruments of domjnisad wisely by those already in a position of
strength in order to promote social regressionehiity, the vindication of the Charters is actyall
a dual discourse. First, it is intended to prevbatintolerable, such as torture, from being indiic
upon individuals, and second, it provides a goldini for a form of economic liberalism that is
entirely satisfied by government inactioH?

Similarly, recognition of a right to sustainabilitfased on ecological damage and recognition of the
value of the “community of life” on Earth, as iethase for th&arth Charterof 2003*3, could serve

as a counterbalance to economic rights such asgtieto ownership, and hence become an element
of progress for the living human and non-human @otf such a right were to be recognized,

111 Dissenting opinion of Judge Christopher Weeramaintgabcikovo-Nagymaros Project (Hungary/Slovak&)pranote

13.
112

Henri Brun, Guy TremblayProit constitutionnel 4th Edition, Cowansville, Yvon Blais, 2002, p. 8881. (free
translation of the original French text); Henri Bru@uy Tremblay, Eugénie BrouilleBroit constitutionnel 5e édition,
Cowansville, Yvon Blais, p. 902-906.

113 Klaus Bosselmann, “Earth Charter” in Rudiger Watfr, dir., Max Planck Encyclopedia of Public International Law
Oxford, Oxford University Press, online at: [www.egl.com/].

57



Sophie Lavallée

however, the relationship between individuals, stycand the State would have to be redefined, as
would our relationship with nature, and this calt® question the individualistic liberalism of rera
society. Indeed, the principle of sustainabilitguees Northern countries to eliminate unsustamabl
production methods and consumption habits, and h®&omt countries to promote appropriate
demographic policies.

At the risk of appearing utopian, in the 21st centit seems to be time to look at the progressenad
think about what to do, and become aware that wieateed is not a human right to environment, but
a fundamental right to ecological sustainabilityorder to ensure the well-being of all living siesc
both human and non-human. This right, once findlizgould help to change the models used to
govern our societies. This substantial step forwaabss all sectors could encompass the different
branches of international, regional and national. I is only on this condition that the concept of
sustainable development will become a generalgratery concept, and development can no longer
be performed independently of basic natural resopreservation.
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Realising Social Environmental Justice: Human Righg, Sustainable
Development and Possible Ways Forwards

Emanuela Orlando
Introduction

Current environmental problems increasingly highihe functional interconnections between the
protection of the environment and the guarantedwwohan and social rights. Our lives, culture,
drinking water and sanitation, health and homesyelsas the use and value of property are clearly
affected by environmental pollution. When enviromta¢ degradation affects vulnerable groups,
considerations of equity and justice come to the.fBoth at national and at global level, poor peop
particularly those living in developing countrieimdigenous communities, minorities and other
marginalised groups, are often those most sevexticted by the social and environmental side
effects of economic development.

Issues of equity have become prominent at theriatemal level. Globalisation has accentuated $ocia
divergences, widened the gap between rich and pondrexpanded the socio-economic effects of
environmental problems. Because of the unequal wanfdir distribution of costs and benefits of
economic globalisation, international economic gieb and liberalisation of markets and trade rather
than enabling the achievement of economic, socidlailtural rights, have increased environmental
threats and deepened global inequaliBisparities around the globe have been worsenethdyact
that the most powerful groups — be they statesrigate corporations — are using globalisation as a
means of retaining and entrenching control overkereactors.

The interconnectivity of the earth system also rhehat the social and environmental effects of
unsustainable consumption patterns in the morelolesd and industrialised parts of the world are
being most keenly felt by developing countries.t¢ beginning of this century the developed and
industrialised world used about eighty per centtle# global energy and mineral resources and
generated more than eighty per cent of the wopldiktion, but the impacts of such production and
consumption patterns disproportionately affectedrpmmuntries and developing states in the southern
parts of the world. While developing countries hostst of the Earth's natural and biological
resources, they are also the ones most affectpo\mrty and least benefiting from the exploitatadn
these resources.

Reversal of this global trend characterised by stasnable patterns of natural resources degradation
over-consumption, inequitable distribution of res@s and poverty cannot be successfully achieved
without an integrated and co-ordinated approachldapof accommodating the demands of economic
developments with environmental protection and humghts. In spite of the profound functional

interconnection between the environment, developraad human and social rights, the three issues
have often been addressed separately and discedreceach othérEconomic projects appear too

often to subordinate environmental and human rigbtgerns to financial results. On the other hand,

s, Alam, ‘Economic Globalisation: Rethinking its pises for economic and social development fromveld@ing country
perspective’, in S. Alam et al. (eds.), Globalisatand the Quest for Social and Environmental deis(Abingdon: Routlege,
2011).

“lbid. 77

3M.C. Cordonnier-Segger and A. Khalfan, Sustainableels@ment Law — Principles, Practices & Prospg@sford: OUP,

2004).

59



Emanuela Orlando

environmental conservation initiatives have at smgnored human rights considerations, while
international human rights obligations have notrbapplied in a way to fully address environmental
issues.

The above remarks provide important arguments ppau of the inclusion of a justice dimension
within environmental, social and economic policies)d more generally in the sustainability
discours€.There are many theories, conceptions and intetfmesaof justice. One of the earliest
accounts of the form of justice is found in Artibés Nicomachean Ethics, where the ancient
philosopher distinguishes between corrective jastiad distributive justice. In more recent times,
John Rawls elaborated a theory of justice as afsetinciples governing the basic structure of a
society, with specific respect to the group of itngbns that directly or indirectly allocate litiis,
rights, resources, and other advantages to its meshb

Underlying these different approaches to justicereghis a common understanding of justice as an
overarching principle against which to measuren&ss in human interactions and critically appraise
existing institutions. Critical justice appraisaln, thus, reveal the unjust distributive effedttegal
concepts, institutions and principles, restore pasbalances and contribute to meaningful
participatory democracy. Furthermore, besides bamgspiration in its own right, justice contrilgite
to legitimacy and effectiveness of certain poliaesl legislation.

In light of the above general remarks, the prepaper explores the relationship between sociakpist
and environmental justice and seeks to ascerta@gthgh principles of justice can provide the common
conceptual background through which to addressabacdid environmental concerns in an integrated
and coherent manner. The analysis will look inipalar at three areas where current developments
clearly point to the close linkages between envirental, social and development/economic aspects
of policies and legislation, namely the fields afvieonmental justice, human rights law, and
sustainable development. Drawing on concrete exasnpl policy and legal developments, the paper
endeavour to show how principles of justice canvigl® the conceptual underpinning necessary to
give operational meaning to sustainable developraeaedtto enhance the potential of human rights
approaches.

Environmental Justice: An Expanding Conceptual Franework

While the search for justice has constantly perateakebates and reflections about institutions and
structures in the society since ancient tifég, application of justice principles to criticaliyppraise
laws and policies concerning the environment is eremrecent phenomenon. The expression
‘environmental justice’ was initially used with egénce to the social activist movement which spglrre
in the United States during the 70s and the 198Gsraaction to certain side-effects of environment
policies perceived as discriminatory against pamnimunities and minorities. However, there were
prominently social concerns rather than pure eg¢odbgconsiderations at the origin of the term
environmental justice. In particular, the movememhs very much concerned with plea of
environmental racisms and social discriminatiorairzgj poor communities on the belief that the tatte
were exposed to a disproportionate share of taxXisteinces and hazardous waste. The sociologist R.
Bullard, one of the foremost scholars in the stuwdythe movement, described this phenomenon
whereby toxic dumping and location of unwanted lasds were usually located near black and poor
communities which were consequently disproportielydburdened with these types of externalities.

“Ibid. 'Introduction’, 1.

°See generally, D. French (ed.), Global JusticeSustainable Development, (Leiden: Martinus Nijtediblishers, 2010).
®Rawls, Theory of Justice, 1971.

'See W. Morrison, Jurisprudence from the Greeksgi-Fhodernism, (Cavendish, London, 1997), 34-35486-
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The movement has achieved extraordinary succeieitunited States, raising public awareness of
the disproportionate impact of environmental degtiath on minorities and lower classes. Although
apparently focused more on the social effects girenmental degradation than on the protection of
the environment as such, it had nevertheless thi# toehighlight the link between the environment
and the people and to promote the idea that envieatal policies and law should not be planned in a
vacuum but environmental objectives shall take iat@ount social and economic realities. It is
important to remark that the environmental justicsevement has not invoked social justice at the
expenses of higher environmental protecfiamjeed, the ethical underpinnings of the enviromiale
justice struggle very much include an environmediaiensior?. In particular, some of the Principles
of the Environmental Justice ManifeStacknowledge the intrinsic value of nature, therssealing

an eco-centric approach and suggesting that sjpsitite and “ecological justicE”are not mutually
exclusive, but could even become reciprocally supye

Since the earliest manifestations in the US in 18&0s, environmental justice discussions have
considerably evolved. Awareness of ecological awcdsgstems interdependence and the rapid
economic globalisation have inevitably shifted fbeus of environmental justice movements from
domestic realms to the international and globat¢lleVhere is growing acknowledgment to the fact
that activities within state jurisdiction can affewt only the state's own environment, but alsd df
neighbouring states and the global environmenthAtsame time, the rise at the international lefel
non-state actors, in the form of corporations efl Gociety organisations urges the development of
new international norms that take into accountitiogvidual rights and responsibilities, as wellais
new mechanism of accountability. The language asthé of environmental justice have accordingly
expanded in order to encompass an understandingpaxual environmental exposures around the
world. To a large extent, this process of ‘intetmalisation’ and of ‘globalisation’ of environmexht
justicé?represents the environmental facet of a broadeodise revolving around an emerging idea
of global or cosmopolitan justicé There are various aspects of this process whiehpassible to
discern.

In the field of environmental law, theories of jast build upon the increasing recognition of world
ecological interdependence. When the injuriousrenmental impacts of unsustainable development
patterns taking place in the industrialised andtrdeseloped parts of the planet affect the poandt
most vulnerable nations, issues of justice arisamprently;* calling for the assertion of collective
responsibilities’> The phenomenon of “environmental migration” offersvisible example of the
linkages between unsustainable development, emaeatal change and human rights violations, in
the form of consequential forced displacement abppe® “Environmental refugees” - or more
specifically “climate refugees” - are forced to mban all their possessions in the aftermath of
hurricanes, tsunamis, earthquakes and other gravieoemental disturbances. The lack of basic

8For a contrary view and a critique of the anthragmiric aspects of environmental justice movemess, I§. De Luca, “A
Wilderness Environmentalism Manifesto: Contestirg lififinite Self-Absorption of Humans”, in R. Sandérd P. Pezzullo
(eds.), Environmental Justice and Environmentalithe Social Justice Challenge to the Environmeialvement,
(Cambridge MA, London: MIT Press, 2007), 27-55.

°K. Bosselmann, “Justice and the Environment: Bugdsiocks for a Theory on Ecological Justice”, inBosselmann and
B. J. Richardson (eds.), Environmental Justice antkdldlechanism — Key Challenges for Environmentak laand Policy
(London: Kluwer Law International, 1999), 30-57, 34

10 Adopted at the First National People of Color Eonimental Leadership Summit held in Washington DT981.

1 The term is used and advocated by K. Bosselmahmahmve.

12 A, Linklater, “The Evolving Sphere of Internatidrlustice”, (1999) 75 International Affairs 3, 4482.

There is a vast literature about global justicemcess of ‘globalisation of justice’; among these, in particular: T. Pogge
(ed.), Global Justice, (Oxford: Blackwell Publishir&p01); and R. Pierik and W. Werner, '‘Cosmopol#aniGlobal Justice
and International Law”, (2005) 18 Leiden Journalrdérnational Law, 679-684.

14 H. Shue, “Global Environment and Internationalguality” 75 International Affairs, 3 (1999) , 5345,

15 R.W. Miller, Globalising Justice,

8 M. Morel and F. Maes, “The Curious Phenomenon ofvibnmental Migration/Displacement” and the Rolé o
International Law in Cross-Border Protection”, infench (ed.) Global Justice and Sustainable Deveadoyp, 273-288.
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resources forces them to leave their normal pladdsabitation, as desertification, and increasing
pollution of land and water render their survivaithwvdignity almost impossible. In other cases,
environmental refugees are populations victim afneenic oppression, aggression or ethnic conflicts
which, themselves, are often based on resourcdstepand on the desire of powerful states, or
powerful lobbies within states, to enter in poswgssf and exploit the mineral or oil resourceshuf
territory’

The transnational and global dimension of the emmental justice issue relates to the social and
environmental consequences of international ecanamiegration and the expanding reach of
multinational corporations. The rapid growth of eomic globalisation through the trading and
investment activities of multinational enterpriskas opened new opportunities for developing
countries governments to attract foreign investsiéntn principle, corporations can contribute
positively to the creation of a supportive envir@mhin which everyone can enjoy human rights; they
have an enormous capacity to create wealth, jolos tangenerate innovation and development.
However, especially in those countries where stihs and systems of redress are weak, the
practices of multinational enterprises have oftelided in many ways with local communities and
their environment, bringing the interface betweari®nment and human rights in close connection
with issues of social justicg.

The economic as well as ecological impacts of disathon have posed significant challenges to the
classic pillar structures of the international legader. The responses have often entailed the
development of new concepts or adjustments to iegistameworks in order to cope with such
evolving scenario. In both respects, the quesséaial and environmental justice at global leved ha
prompted the development of new conceptual appesatththe international relations between states
as well as the elaboration of novel mechanisms ¢natble to consider individuals and non-state
entities.

The intrinsic interdependence of ecosystems anddhglex and pervasive nature of environmental
problems have not easily met with the traditior@iaept of 'sovereignty’ as the governing concept in
the relations between Staféswith this respect, the emergence of legal concepterlying the
existence of a community of interests of staterafga progressive reconsideration of sovereignty i
the light of international obligations to the emviment based on ideas of cooperation and collective
action®

In particular, the concept of common concern of kirah entails the cooperation of all states on
matters being similarly important to all nationgldn the whole international communfyThus far,

this concept has been expressly adopted with resp@timate change, depletion of ozone layer and
protection of biodiversity. Yet, its potential ingations could be more far-reaching and the common
concern concept can be viewed in a wider dimerSi®he global environment can also be seen as a
physical common; access to it cannot be prevemeédwhat happens in one part of the globe may

See, L. Westra, Environmental Justice & the RighBamlogical Refugees, (London: Earthscan, 2009).

8p, Muchlinski, ‘Human Rights, Social Responsibilitydathe Regulation of International Business: The mpreent of
International Standards by Intergovernmental Oggtions’, (2003) Non-State Actors and Internatidreat 3, 123-152.

19, zarsky, Human Rights and the Environment — Cotsfland Norms in a Globalizing World, (Earthscaondlon, 2002).
20D, Shelton, ‘Environmental Justice in the Post-kiedWorld’, in B. Richardson and K. Bosselmann (efis)ironmental
Justice and Market Mechanisms: Key Challenges fafirBnmental Law and Policy, (The Hague/London/Bostdluwer
Law International, 1999), 21.

2 | Horn, “Globalisation, Sustainable Developmend ahe Common Concern of Humankind”, (2007Macquarie Law
Journal 53-80,56.

22 Note of the Executive Director of UNEP Dr. Most#faTolba to the Group of Legal Expert Meeting, kaDecember 13-
15, 1990.

2, Kiss, 'Economic Globalisation and the Common Comas Humanity', in A. Kiss, D. Shelton and K. Iehghi (eds.),
Economic Globalisation and Compliance with Internatib Environmental AgreementéThe Hague/ London/ New York:
Kluwer Law International, 2003), 3, 8.
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affect the environment in other paftswhile international law has traditionally appeanegutral
towards the protection by states of their own emvinent®> and emphasis on sovereignty restricted the
application of international law to the environmehit extends beyond state boundaiiethe
common concern of mankind concept, through theirement of cooperation of all states in global
partnership, can well contribute to achieve a bmdahetween considerations of sovereignty and
environmental protectiofi.

While the idea of common concerns emphasises thiectee responsibility of all states to the
protection of the global environment, the princigle common but differentiated responsibilities
enshrines considerations of equity and internatigmstice in the distribution of the burdens of
environmental protection. It recognises historiddferences in the contribution of developed and
developing states to global environmental probleans] differences in their economic and technical
capacities to address these problems. Therefoemlieds both a distributive as well as a corrective
justice dimension.

The concept of common but differentiated respolisds has found prominent expression in the
international climate change regime, as well asther important international environmental law
instruments. Its application in the field of climachange is particularly interesting from an
international justice perspective. Under the UNFCL@ KP, considerations of equity and justice led
originally to a different categorization of the fieipant countries according to their level of
development and industrialisation, typically Annefindustrialised states, mainly OECD countries)
and Non Annex | countries (developing states, mdimtated in southern parts of the world). Those
categories bear relevance to the type and extemtowimitments under the international climate
change legal framework. Presently, similar consitiens based on equity and justice are callingafor
re-examination of such traditional distinctions dhe associated differentiated treatment in lighé o
changing scenario and evolving circumstarfées.

A further challenge to traditional conceptions ofernational law has come from the ever more
prominent role on the international level of noatstactors, more often in the form of corporations
civil society organisations. The rise of non-sta@t@yate, actors on the international arena hasmaot
crises the paradigm of the state as the main regylaentity and as the centre of international
relations. This implied the need to re-frame th&tige discourse at the international level in oitder
take into account the behaviour of non-state aettis are responsible for serious violations of hama
rights and the causation of environmental damageyell as to address the position of individuals
who are the victims of such abuses. On a theotédieal, alternative, more cosmopolitan, concegion
of justice have therefore been put forward by thesw®olars seeking to overcome the limits of John
Rawls' state-centred approa@hCosmopolitan justice is effectively concerned witle individuals,
and requires that the impact on, and the opporésnfor, each and every individual be taken into
account?

4. B. Weiss, 'Common but Differentiated Responsib#itin Perspective', in (200Ryoceedings of the Annual Meeting of
the American Society of International La366.

A, Noellkamper, 'Sovereignty and Environmental idastin International Law', in J. Ebbesson and P.ov@X
Environmental Law and Justice in Conté&ambridge: Cambridge University Press, 2008),

%3ee Principle 2 of the Rio Declaration which affirthe basic sovereign right of states to exploitrttesvn natural
resources pursuant to their own environmental awetldpment policies, as long as no transbounddegtsfor effects to the
commons occur. See in this sense, L. Horn, abdand Noellkamper, 255.

2T, Horn, cit. above, at 57.

28 g, Atapattu, ‘Climate change, differentiated resifities and state responsibility: devising novefjal strategies for
damage caused by climate change’, in B. Richards), (@imate Law and Developing Countrig€heltenham (UK) and
Northampton (MA): Edward Elgar, 2009), 37-62, 58.

29T Pogge, Realising Rawls, Ithaca: Cornwell UniverBitgss; see

*0ther scholars have linked justice to the concéfli@notion of 'human capabilities', that is basititlements which are to
be given to all individuals. Along this line, A. I5eonsiders human capabilities as the substargieedom of a person to
achieve different lifestyles, thereby founding joston the concept of freedom.
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The other trend marking the evolution of discussioner environmental justice is represented by the
ever increasing focus on the environment and itdeption. Compared to the original frame that
characterised the environmental justice moveméetetis nowadays less emphasis on the aspects of
social or racial discrimination and a major focustloe protection of the environment and on thetsigh
of all citizens to a clean and healthy environm&nthe most far-reaching elaborations of this trend
are reflected in the emergence of a theory of epodd justice (“eco-justice”). Building upon a
principle of environmental ethic concerning theatiginship between the humans and the natural
world, the eco-justice theory aims at the inclusibithe ‘ecological community' of humans and other
species of the natural world in the environmentstice debat&. Though fascinating, the idea of
‘ecological justice' as a notion of justice thakeexs beyond human interaction to nature itsgtetso

be fully recognised in legal terms. Neverthelesbas the valuable merit to place the emphasihen t
inherent and intrinsic value of non-human species t attribute relevance to goods and interests
independently from their utility for humans.

Having illustrated how contemporary conceptionfusfice feature a move beyond the domestic realm
and beyond a pure focus on human, to encompasseaismnmental and non-human values, the
analysis shall move to consider how principlesustice and how environmental justice can provide
the framework to integrate the human, social, esbaoand environmental dimension. To this
purpose, the following section will look at how nziple of justice reflected in two areas that have
traditionally provided the framework to link humand social rights and environmental issues, namely
human rights and sustainable development.

Human Rights Approaches for Social and EnvironmentbJustice

Potentialities and Limitations of a Human Rights Approaches

The field of human rights provides an interestingumd for analysis of how the pursuit of social and
environmental justice contribute to shaping legaberstanding of the intersection between the
environment and human rights by adding a broadeiaksdimension. Evidence around the world
provides several examples of the close inter-liekdgetween environmental and human rights issues.
There is increasing support to the claim that dityuenvironment is an indispensable precondition f
the enjoyment of the most basic human rights, drat ain effective system of environmental
protection may not only contribute to the preseoratof the environment, but can be cast as an
important means to the end of fulfilling human tghstandards. Unfortunate cases of severe
environmental pollution such as - to quote somihefmost sadly notorious ones - Bhopal, Chernobyl,
or most notably the Ogoni case in Nigeria, - offiexar demonstration of how the degradation of the
physical environment easily translates into vidgatof the most basic human rights, such as especial
the right to health or to life. Other contexts shimaw environmental protection can be instrumemtal t
the fulfillment of the right to equality and to tlwmmbat against discrimination to the extent that
degraded environment, pollution, resources depladiad climate change affects the most vulnerable
sections of society. Tragedies such as the murd€hizo Mendes, a Brazilian labour union activist,
and Ken Saro Wiwa in Nigeria, highlighted the imia¢el human cost of severe environmental

%Y . Kramer, 'Environmental Justice in the Europeanr€of Justice’, in J. Ebbeson and P. Okowa (eHsyironmental Law
and Justice in Context, (Cambridge: Cambridge UnityePyess, 2009), 195-210, at 196. See in thismelthe contribution
of Sophie Lavallée.

%2K. Bosselman, “Justice and the Environment: Build®gcks for a Theory on Ecological Justice” in K. Belssan and B.
Richardson (eds.), Environmental Justice and Makkethanisms: Key Challenges for Environmental Law &udicy,
(London: Kluwer International, 1999), 30-57.
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degradation and show how this price has often lksproportionately paid by the most vulnerable
and marginalised peopf.

The crucial role of environmental protection foe tanjoyment of internationally-guaranteed human
rights finds the most well-known recognition in th872 Stockholm Declaration on the Human
Environment* Principle 1 of the Declaration states that “mas tree fundamental right to freedom,
equality and adequate conditions of life, in aniemment of a quality that permits a life of dignit
and well-being.” At the national level, there afe Gonstitutions that provide for a right to a qtyali
environment. In spite of these important statemdhts link between environment and human rights
has not yet gone so far as to recognise the exgisteha substantive human right to the environment.
Many international human rights treaties either enak specific reference to the environment at all —
such as notably the European Convention on Humght&i- or they do so only in relatively narrow
terms focused on human health. Only the 1981 AifriGharter on Human and Peoples Rights
proclaim environmental rights in broad qualitatieem, and its provisions could be relied upon ey th
African Commission on Human and People Rights @Qbonicase®

A most common approach has consisted in explofireg gossibility of relying on human rights
protected under existing international conventitorsthe protection of the environment. ‘Greening’
existing human rights and reformulating them sdaaslevelop their environmental dimension can
therefore be one option to compensate the lack efitsstantive right to the environméhtThe
jurisprudence of some regional human rights bodiesvs that existing and well-established human
rights, such as the right to life, to privacy, gmperty, or the right to a fair trial and freedam
information, can well offer the legal ground to gue environmental claims. Some national courts
have also taken a progressive stance by recognitirgenvironmental dimension of specific
individual rights. The Indian judiciary, for exareplhas been particularly active in fashioning
environmental rights out of a more conventionalalcjue of constitutional rights. In a very
progressive way Indian judges have gone far endogxplicitly state that the right to life includes
the right to live in a healthy, pollution-free aedologically-balanced environmefit.

Human rights law may offer a potential avenue taiwis of environmental pollution in order to obtain
redress when other legal options are unavailalllemdy be used for example in support to
environmental claims in order to overcome the katnins of international environmental law. The US
jurisprudence under the ATCA illustrates how inesagvolving transnational pollution, advocates
have used human rights law to bring actions befagous tribunals on behalf of victims of
environmental harm when other legal options wowldehled to a sovereignty roadblo€iBecause of
the various and multifaceted nature of the impdcemvironmental pollution to humans, and the
diversity of situations in which environmental hamay occur, the combination human rights and
environment may provide an avenue for redresssescavolving other abuses. Very often indeed the
environmental impact occur in the context of otilenses on basic social rights of the pedple.

33 Centre for International Environmental Law (CIEL)n@Species, One Planet: Environmental Justice arstaiBable
Development - Final Edition (Washington, 2002)

34 Declaration of the U.N. Conference on the Humanienment, 16 June 1972, U.N.Doc. A/ICONF.48/14/R€%973),
reprinted in 11 I.L.M. 1416 (1972).

3 Social and Economic Rights Action v Nigeria, OAUDEAB/:EG/67/3 rev.

38 More extensively on the functional relationshipvien human rights and environmental protectioa,MeR. Anderson,
‘Human Rights Approaches to Environmental Protectian Overview’, in Human Rights approaches to Envimental
Protection, A. E. Boyle and M.R. Anderson (eds.)f@ck Clarendon Press, 1996), 1-24.

7 F. Du Bois, ‘Social Justice and Judicial Enforcetr&Environmental Rights and Duties’, in M. Andemsand A. Boyle
(eds.),Human Rights Approachesit. above, 153-175.

% H. M. Osofsky, ‘Learning from Environmental justicA New Model for International Environmental Right(2005) 24
Stanford Environmental Law Journall, 86.

¥ bid., 88.
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The above remarks highlight the link between a humghts approach to the environment and the
substantive facets of environmental justice, imteiof a right to be protected from environmental
pollution and to live in and enjoy a clean and tidal environment? On the other hand, the limits of

a human rights approach to the achievement of lsmethenvironmental justice are well-known. From
an environmental perspective, classic human righggoaches remain an indirect way of safeguarding
the more general environmental interests: humdntsitgnd to focus on individuals, and are available
to those affected in their individual rights; aslsuhey do not appear suitable to fully address the
public and collective dimension of the environm&rBecause the application of human rights norms
to environmental issues is mainly the result ofsprudential interpretation, their effectiveness in
terms of environmental protection very much depamdhe contingent application of these rights on a
single case basis, and very often on the inclinatibthe judicial body towards adopting a broader
interpretation of human rights law. Moreover, te&ationship between environment and human rights
is not always straightforward as there might beitars between a specific individual right versus th
collective environmental dimension; frequent casedeed see the individual right to property
colliding with the right of safeguard of particdlarecologically valuable area. A further strand of
criticisms concerns the anthropocentrititinherent in human rights law, which would render i
unsuitable to effectively address non-human vafties.

Against this backdrop, the following section wily to identify certain trends revealing a progressi
move of the individualistic human rights frame tacempass also collective issues related to
environmental or social concerns.

From Individual to Collective Rights

Over the past two decades, there have been cettairlopments envisaging a more synergic
relationship between the law of human rights arel itotection of the environment as a common,
collective value. The following analysis will highhts some of the areas where the application of
justice principles paves the way to a broad undedshg of human rights as including social and
collective rights.

To start with, the adoption of the Aarhus Convemtio Access to Information, Public Participation in
Decision-Making and Access to Justice in EnvirontaeMatters® represents a most outstanding
achievement in advancing the implementation of remvhental justice. Though it does not embody
any substantive right to quality environment andsistrictly procedural in its content - limited to

granting to the public procedural rights to infotimom, participation and access to justice - the
Convention has a ground-breaking impact in thertieseof collective environmental rights. It gives

operational meaning to the procedural aspect oétivironmental justice principles — i.e. meaningful

40 See the definition adopted by the Commonwealth a$$dchusetts in its Environmental Justice Poli6@?}, where it is
possible to distinguish a substantive and a praegdlimension: “Environmental Justice is based lwa principle that all
people have a right to be protected from envirortaigollution and to live in and enjoy a clean d®althful environment.
Environmental justice is the equal protection aneaningful involvement of all people with respecttbh@ development,
implementation and enforcement of environmental slanegulations and policies and the equitable ibigion of
environmental benefits. On this, see J. AgyemanBarigvans, ‘Just Sustainability: the emerging dissewf environmental
justice in Britain?, (2004) 170he Geographical Journall55-164, 156.

“IFor a thoughtful analysis, see F. Francioni, ‘In&tional Human Rights in an Environmental Horizq8010)21European
journal of International Lawd, 41-55.

42 See for a overview of arguments and critiqueshefituman rights approach to environmental protec#io Boyle, ‘The
Role of International Human Rights Law in the Prdtecof the Environment’, in M. Anderson and A. Boy&s.)Human
Rights Approaches to the Environmental Protectain, 43-70.

43 C. Redgwell, ‘Life, the Universe and Everything: Aitue of Anthropocentric Rights’, in M. AndersoncaA. Boyle
(eds.),Human Rights Approaches to the Environmental Ptmteccit., 71-89.

# United Nations Economic Commission for Europe (UNECBnvention on Access to Information, Public Partitipn in
Decision-Making and Access to Justice in EnvirorimlenMatters Aahrus 25 June 1998, available at
http://www.unece.org/env/pp/treatytext.html.
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involvement of all people with respect to the depehent, implementation and enforcement of
environmental laws, regulations and policies arddtuitable distribution of environmental benefits.
Moreover, through the recognition of procedurahtsy it realizes the link between international
environmental law, human rights and social justiteprovisions are directly aimed at empowering
the public to actively participate to defend thevimmment, thereby contributing to implement and
protect the collective rights of the community aféel or potentially affected by the environmental
impact.

Another strand where principles of environmentatipe link with human rights and contribute to
overcome the individualistic frame typical of cl@ssersions of human rights approaches to the
protection of the environment consists in the gahdacognition of community based rights. These
rights have emerged especially in connection with tecognition of indigenous peoples as special
subject of concern and stem primarily from the ntegrotect the indigenous communities’ cultural
identity. As such they have an inherent collectiiaracter: they are recognised to the community, fo
the protection of the community’s religious, cu#turand social identity. Therefore, they are
enforceable by the single individuals because,iarsb far as they are members of the commufity.
The United Nations Declaration on the Rights ofidetious PeopléSsets an important milestone
with respect to the recognition of indigenous pesptollective rights. Article 1 of the Declaration
recognizes their right to fully enjoy, also as eotlve entities, all human rights and fundamental
freedoms recognized by international human rights IOf particular interest, to the present purposes
are Article 24 on the rights of indigenous peoptestheir traditional medicines and to maintain the
health practices, including the conservation ofrthigal medicinal plants, animals and mineralsida
article 31 providing for the right “to maintain, mool, protect and develop their cultural heritage,
traditional knowledge and traditional cultural esgsions, as well as the manifestations of their
sciences, technologies and cultures, including muraad genetic resources, seeds, medicines,
knowledge of the properties of fauna and flora,l draditions, literatures, designs, sports and
traditional games and visual and performing arteyTlalso have the right to maintain, control, pcbte
and develop their intellectual property over suclitural heritage, traditional knowledge, and
traditional cultural expressions”.

A common element of the indigenous peoples and thiture is the special attachment and profound
spiritual relation with their territory. One of theain manifestations of the indigenous communities’
collective cultural rights is the recognition okthentitlement over their ancestral lands anduthe of
their natural resources, including the protectibtheir traditional knowledge and traditional mediso

of utilizations of such resources. The relevancsuzh rights to the very existence and subsistefice
the indigenous communities has recently found eirg recognition in international practice. The
jurisprudence of the Inter-American Court of Humaghts, for example, has offered a substantial
contribution to the affirmation of the right of ti@digenous community over their land. In theas
Tigni case, the Court declined Nicaragua’s argumenttti@tindigenous group in question did not
have a formal entitlement over their lands becahsg did not have a formal title, and accepted
instead that the right to property should also igbliwe collective right of the indigenous community
as deriving in this case from customary law. Thissprudence has then been confirmed in subsequent
case-law of the IACHR. These developments are quéatily relevant to the purpose of the present
paper as they witness the evolution of the humghtsiapproach from an individualistic frame to
encompass collective and social concerns. The Ipgatection afforded to indigenous peoples’
cultural rights is in fact based on the recognitibtheir relevance to the social, cultural andrexoic
subsistence of these communities.

4 F. Lenzerini, ‘Indigenous People Cultural Rights ahé Controversy Over Commercial Uses of their Traoal
Knowledge’, in F. Francioni and M. Sheinin (ed€yltural Human Rights(Leiden: Martinus Nijhoff Publishers, 2008) 119-
149.

46 UN Declaration on the Rights of Indigenous Pegpespted on the 3September 2007, (A/RES/61/295).
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Another area where a human rights approach has raceatly been used to address the human, social
and economic implications of environmental problémthe field of climate change. Climate change
debates have traditionally focused on scientifityvitonmental and economic aspects. As scientific
understanding of the causes and consequencesratelchange has evolved and impacts on human
lives and living conditions have become more evidéme focus of the debate has progressively
broadened with increasing attention being giverthi human and social implications of climate
change. The international interest in the linkagesveen climate change and human rights is a
relatively recent phenomenon. The petition of thieAce of Inuit from Canada and the United States
with the Inter-American Commission on human rights2005 is considered as the first explicit
assertion of the link between climate change amddmrights’’ The petition alleged that the human
rights of the plaintiffs had been infringed and &éreing further violated due in large part to the
failure of the United States to curb its greenhogas emission®. Although the petition was
eventually rejected, the relationship between diéntdange and human rights has become prominent
on the international agenda and a number of inigathave spurred both at the institutional levieys,
States and international organization, and at #weell of civil society and non-governmental
organizations.

The Human Rights Council has specifically addresbedissue of the adverse impact of climate
change and associated environmental harm on therfidyment of human rights in two Resolutions
and in an analytical study — the Report of the €@ffof the UN High Commissioner for Human Rights
on the relationship between climate change and hurights?® In exploring the implications of
climate change and global warming for certain humigints - particularly the right to life, to adedea
food, to water, to health, to adequate housingtansklf-determination - the conclusions of the UN
Human Rights Council Report highlight the specitiagion of certain countries and certain categorie
of individuals which are more vulnerable than oshier the adverse effects of global climate changes:
particularly affected countries include small islastates, countries with low-lying coastal deltas,
countries liable to flood, droughts and deserttia® more vulnerable groups in the society, whach
likely to be disproportionately threatened inclwd@men, children, indigenous groups and minorities.
Interestingly, the report address the questiorhefituman rights implications of response measures,
and stresses the fact that policies and actionertaieen to mitigate the consequences of climate
change may have adverse secondary effects ondlisaten and enjoyment of certain human rights,
such as in the case of bio-fuel production, whaggaict on the availability of land and the conseguen
increase in food prices, represent a threat toigie to food.

Overall, a human rights approach to global envirental problems, such as climate change, has the
potential benefit of enabling a more comprehenaiveé holistic outlook of the issues at stake and to
promoting a shift in emphasis from the physicaésce to the people and their lives. This has proved
particularly important in a field such as climateange, where negotiations and discussions havie unti
recently focused too much on the scientific ancheaaic aspects, but failed to fully grasp the human
and social impact®.It has also been remarked that human rights regtere to be more legalistic in
nature than environmental law regimes. Once areigswconceived in terms of rights, it is removed
from the political arena of competing interests @oticies. Moreover, as the Inuit and Tovalu case
before international tribunals show, human right®echanisms may compensate traditional
shortcoming of international environmental law regs, which are often more focused on regulation

47 M. Limon, ‘Human Rights and Climate Change: Constructa Case for Political Action’, (2009) Harvard 33
Environmental Law Review, 440, 441.

8 petition to the Inter-American Commission on HunRights Seeking Relief from Violations Resulting frontokal
Warming Caused by Acts and Omissions of the Uniteftates (December 2005), available at
http://www.ciel.org/Publications/ICC_Petition_7Deqd.

4% Report of the Office of the UN High Commissioner fduman Rights on the relationship between climatnge and
human rights, UNGA A/HRC/10/61, 15 January 2009.

*9 M. Limon, cit., 451.
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of activities and prevention of environmental damagnd lack the sophisticated machine typical of
certain human rights regimes, with their institogo relief mechanisms and direct standing for
individuals® To this respect, using a human rights framewotkshamplify the voices of those who
are disproportionately affected by climate changé who, if empowered to do so, could make an
important contribution to improving climate changelicies®® Moreover, given the slow pace of
negotiations, human rights can in the meantime hadpilize the public and can play an important
role in promoting the political proces.

On the other hand, there are inherent limitationsising human rights mechanisms to tackle issues
such as global warming. To start with, the usunaitf arising in environmental liability cases - buas

the difficulty to establish the causal link betwdba dangerous activity and the environmental harm,
in case of diffuse or cumulative pollution - alspply in climate change litigation. Attributing
particular harms to climate change is difficult,asll as it is hard to trace the causal connections
between specific types of activities and the injuffere are also conceptual difficulties. In the
absence of consistent practice, it is not cleavtat extent existing human rights, such as thet tigh
life or certain socio-economic rights, may be effegdy interpreted as to encompass the claims of
victims of global climate change. It has been réwmdf that in spite of emerging evidence that the
international community is starting to accept aaller view of the right to life, there is not yet a
unanimous consensus in this regard; the contentemdin socio-economic rights in terms of state
obligationsvis-a-visindividuals also tend to remain rather fluid. Fipaclimate change is ultimately
an issue whose solution ultimately will depend oavegnment regulation or technological
developments, or a combination of the fro.

The Sustainable Development Approach

The concept of sustainable development starteditorgcognition at the global level during the 1970
and 1980s, when it first emerged in relation togheceived need to introduce fundamental changes in
the way natural resources were exploited in pradogirocesses for economic purposes. Principle 13
of the 1972 Stockholm Declaration called on stadesdopt an integrated and coordinated approach to
their development planning, so as to ensure that ttevelopment is compatible with the need to
protect and improve the human environment. Thougthemplicitly mentioning the term sustainable
development or sustainability, it clearly refertedt when it sought to put limits to the right sthtes

to exploit their natural resources, especially ¢hthgat are non-renewable, in an unhindered mafiner.
Few years later, and in a similar vein, the 1980 l&/Gonservation Strategy of the IUCN explicitly
mentioned sustainable development to indicate fitlbdification of the biosphere and the application
of human, financial, living and on-living resourdessatisfy human needs and improve the quality of
human life”>’

While these early definition of sustainable devatept focus on the environment and reflect an
underlying concern for ecological sustainabifitythe term development gained prominence in the
context of the wider discourse concerning the N&dth divide. In the work of the UN World

Commission on Environment and Development (WCEB®, concept of sustainable development is

°15, Atapattu, cit., at 47.

°2 M. Limon, 451

3 D. Bodansky, Climate Change and Human Rights: Unpgdkie Issues, (2010) 38eorgia Journal of International and
Comparative Law511.

% p, Stephens, ‘Applying Human Rights Norms to Clim@tenge: the Elusive Remedy’, (2010) @alorado Journal of
International Environmental Law and Polic§9-84, 52-62.

%5 D. Bodansky, cit. above.

%6 principle 3 of the Stockholm Declaration

5" Union for Conservation of Nature and Natural Resesr(IUCN), World Conservation Strategy: Living Resource
Conservation for Sustainable Developm@witzerland, Morges, IUCN, 2008).

8 K. Bosselman, The Principle of Sustainability: sfamming Law and Governance (Ashgate Publishin@82027-29
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presented as a global objective, and principallyaameans to bridge the contrasting views of
developed and developing countries on the enviromahdimits to development and economic
growth. The well-known definition of sustainablevdlpment is the one provided in the Bruntland
Report which defines it as “development that méstsneed of the present without compromising the
ability of future generations to meet their own ad&e® The definition highlights the two main
concerns at stake: on the one hand, the “esserd&ds of the poor, to which overriding priority
should be given”; and on the other hand, “the idédimitations imposed by the state of the
technology and social organisation on the enviranttaebility to meet present and future needs”.

Nowadays, sustainable development has found retimgnn several international instruments, and
has become an inspiring principle for initiativelsthe global and at the regional level. On the
international level, it features prominently in tiest of the 1992 Rio Declaration on Environmerd an
Developmerff, particularly in Principle 8} which enshrines the idea of inter-generationalgasand
Principle 4 which contains the fundamental prireipf integration of environmental protection in the
development process. In Europe it made its offiejgpearance in 1990 when, in response to the
Brundtland Commission, the European Council adofitedDublin declaration on the Environmental
imperative, where it identified sustainable develept as one of the objectives of the European
Community®?

Both the work of the WCED and Rio conferred to ttancept of sustainable development full
recognition as a fundamental concept of internafitenwv. Though being not a legally binding norm,
but rather regarded as a ‘meth&th goal or a “meta-principlé* sustainable development has formed
the interpretative paradigm through which to redendhe competing interests of economic
development, and environmental preservation. ¢dbisceived as having a three pillar structure, which
would include environmental protection, social dnonan rights, and economic development. Thus
far, the principle seemed to have had its greatgract in the environmental field. In the famous
Gabcikovo-Nagymorosase, Judge Weemantry pointed to the practical relevasfcthis concept
which “offers an important principle for the restdun of tensions between two established rights. It
affirms in the arena of international law that #henust be both development and environmental
protection and that neither of these rights candmgected®

In spite of the positive implications of sustairatdevelopment in promoting the integration of
environmental concerns into a broad range of pdali@as, the concept’s lack of binding normative
value reveals its limits when giving priority toctal and environmental concerns entails a greater
amount of costs and expenses. The lack of condeplaity coupled with obstacles from many
powerful economic interest groups, has made quiiewdt to implement sustainable development in
international policy and in binding internationarms®’ The vagueness and over-inclusiveness of the
concept have certainly favoured its acceptabititynany different local and global perspectivesmfro

%9 World Commission on Environment and Development (\BEDur Common FutureBrundtland Report (Oxford and
New York: Oxford University Press, 1987).
80 United Nations, Report of the UN Conference on Emvinent and Development (UNCED), Vol. I, Chpt. |, Arrig“Rio
Declaration on Environment and Development”, UN DA ONF.151/26 (1992), 31 ILM 874 (1992)
61 According to Principle 3 of the Rio Declarationhét right to development must be fulfilled equitalsly as to meet
developmental and environmental needs of presehfudnre generations”
62 Declaration by the European Council on the Envitental Imperative, Bull. E.C. No. 6 at 17 (1990)
k. Francioni, ‘Sviluppo Sostenibile e Principi diriflo Internazionale dell’Ambiente’, in P. Foisd®, Il Principio dello
Sviluppo Sostenibile nel Diritto Internazionale Eeadropeo dell’Ambientg2006, Editoriale Scientifica), 43.
®%/. Lowe, 'Sustainable Development and Unsustainatdements', in A. Boyle and D. Freestone (edstgrhmtional Law
and Sustainable Development: Past Achievementd-atute Challenges, (Oxford: Oxford University Pres3899), 19, at
30-1.
ZZ Case Concerning the Gabcikovo Nagymaros Prdjdangary v Slovakia), judgment, 37 ILM 162, 20D§8).

Ibid., 207.
’M.C. Cordonnier-Segger and C.G. Weeramantry, Sustiinhustice — Reconciling Economic, Social and Emvitental
Law, (Leiden: Martinus Nijhoff Publishers, 2005), 3
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many cultures and regioffSput it has also left the substantive meaning @f phinciple open to
different, and instrumental, interpretations, anéntually undermined its effectivené8sThe 2005

UN Millennium Development Goals Report acknowledgeat while “most countries have committed
to the principles of sustainable development anddorporating them into their national policiegdan
strategies, including agreeing to the implementatib relevant international accords, “these good
intentions have not resulted in sufficient progriesgeverse the loss of our environmental resotirées

In the absence of specific indicators, it becom#éeult to effectively evaluate the costs and bise

of a project in terms of environmental protectiamd @amproved social-well being; similarly, it is
difficult to ascertain whether and to what extetdtermined policy choices have de facto conferred
overriding priority to economic development. Receiscussions have largely focused on the need to
reframe the balance among the three-pillars ofagueble development - environmental protection,
development and the and the social dimension lirtked broad concept of human rights. While
sustainable development has been widely perceivéerims of integration of environmental concerns
into economic decision-making, the social dimengias commonly been recognised as the weakest
pillar of sustainable developmefit.

Current initiatives in the field of climate changeder the framework of the Kyoto Protocol show the
lack of operational strength of the sustainableettigyment principle and the inherent risks of
legitimising policy choices that prioritise devetopnt over sustainability. Both the UNFCCC and the
Kyoto Protocol incorporate sustainable developmamtong the fundamental principles of the
international climate change regime. In particuline Kyoto Protocol includes sustainable
development among the objectives of the Clean Dgweént Mechanisms (CDM). Typically, CDM is
one of the flexible mechanisms provided in the KyBtotocol to support Annex | (i.e. industrialised
countries) efforts to achieve their emission reunctargets. Under this mechanisms, Annex | country
may invest in the development of environmentallyirgb projects in a non-Annex | (developing
country); once the project has gained official s&gition by the UNFCCC Executive Board, the
Annex | country is entitled to use the amount ofissions avoided or reduced through the
implementation of the project to comply with its issions reduction commitments. Article -- of the
Kyoto Protocol make clear that the proposed prajaast obtain the approval and confirmation from
the non-Annex | Party (host country) that the prbjevill assist it in achieving sustainable
development.

Nevertheless, sustainable development appearscascial concept in the implementation of CDM
projects, empirical research has shown that intim@ceconomic priorities of both the project
developers and of the Host country have prevailet social and environmental objectivé®roject
developers are mainly focused on cost-effectivenessiderations rather than genuine attentiondo th
social and environmental benefits of the projed.téthe host countries, the prospective of aitrgct
substantial economic investments have often predaver the attention paid to the effective social
and environmental benefits of the project; in otteses, the host country did not have the instrtsnen
and the capabilities to effectively assess the mmglact of the project. Finally, there have been

%See M.C. Cordonnier-Segger and A. Khalfan, cit. abdve

%M. Jacobs, “Sustainable Development: A Contested €utiicin A. Dobson (ed.), Fairness and Futurity ss&s on
Envionmental Sustainability and Social Justice,f¢@k OUP, 1999).

0 United Nations, The Millennium Development Goalpg (2005), 30.

"X M. Lehtonen, ‘The Environmental-Social InterfadeSustainable Development: Capabilities, social tedpinstitutions’,
(2004) 49%cological Economicsl99-214.

2 For an overview of the literature and of exististydies on this point, see K. Holm Olsen, ‘The Cle@velopment
Mechanism’s Contribution to Sustainable developmarReview of the Literature’, (2000)limatic Change59-73. See also
J. Ellis et al., ‘Taking Stock of Progress undee thlean Development Mechanism (CDM)’, Organisatin Emonomic
Cooperation and Development (OECD, Paris, 2004),.1-51
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extreme cases where CDM projects have been theledbr further violations of human rights and
environmental standards in developing countfies.

The role of justice in implementing sustainableetigyment

Having outlined the limitations of sustainable depenent and human rights approaches to fully
achieve social justice and environmental protectibe final part of the present contribution will
discuss how principles of justice can play a rolenaking sustainable development operational by
integrating and linking together the social andiemmental pillars. To this purpose, it will sholat

an idea of justice is to a large extent impliedha concept of sustainable development. The arsalysi
will then move to examine the different dimensiofgustice embedded in the provisions of a growing
number of international environmental treaties, &odv they may be seen as a viable avenue to
integrate environment and human rights, and toctifely implement the social dimension of
sustainable development. With this respect, itpigrapriate to cite the assertion of an authorigativ
legal scholar in the field whereby “when Statesssistainable development as a policy objectivenof a
international treaty, they also adopt certain noron®alise their joint purposé*.

Ideas of justice and related notions of equity fichess increasingly underpin several provisiohs o
international environmental regimes, in a more essl explicit way. It is possible to distinguish
different dimensions of justice as applied in theimnmental field” Distributive justice focuses on
the equitable distribution of the natural resouraed of the outcomes, which can be either public
goods or public burdens. Procedural justice focusethe processes by which decisions are made in
the pursuit of societal goals, with a special comctor transparency and procedural fairness.
Retributive or compensatory justice in the envirental field relates to reparation of environmental
damage and adequate compensation for victims afamaental harm; parallel to retributive justice
there is an idea of corrective justice, concernbdutithe establishment of appropriate sanction
mechanisms for those responsible for wrongful dam&iprmally, procedural and distributive types
of justice operate ex ante, at the regulatory lewdiereas corrective and compensatory justice
intervenes ex post, mainly through liability sysseon compensation funds.

There is an intimate relationship between the idégustice and the principle of sustainable
development. Principles of justice underline theyveotion of sustainable development as well as its
different applications. They are inherent in théirdéon of sustainable development put forwards by
the World Commission on Environment and Developmant are more specifically reflected in the
different manifestations of sustainable developnznembedded in the Rio Declaration, such as the
principle of common but differentiated responstpilithe idea of inter-generational and intra-
generational justice, the idea of equitable utilisaof and equitable access to shared resourceslas
as in ideas of access to justice, and participation

The huge popularity gained by the notion of sustiaie@ development has promoted the incorporation
of principles of justice into environmental law i®g@s, and their translation into binding norms of
international environmental treaties. Through thesiof sustainable development, principles ofgesti
are becoming increasingly embedded into the bodwgtefnational environmental agreements. While
not pretending to provide an exhaustive analysithefjustice implication in the many international
environmental regimes, the present analysis willifoon but a few remarkable examples.

3 See N. Roht-Arriaza, ‘International Human Rights @llichate Change: “First, Do no Harm”: Human Rightsl &fforts to
Combat Climate Change’, (2010) &orgia Journal of International and Comparativew,&93.

" M. Claire Cordonnier Segger, ‘The Role of InternagioRorums in the Advancement of Sustainable Devetay’, (2009-
2010) 10 Sustainable Development Law & Policy 4@,

> See generally, J. Ebbesson, ‘Dimensions of Justiénvironmental Law’, in J. Ebbesson and P. Okoirasironmental
Law and Justice in ContexiCambridge: Cambridge University Press, 2009), 1-36
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Principles of procedural justice find their probahlllest implementation in the environmental field
through the Aarhus Convention. The Convention festihe idea of justice in its title and identifies
three aspects of procedural justice in environmemtatters: access to information, public
consultation, participation and involvement in eomimental decision-making, and access to justice.
The above section of this paper has already shbemobtential of the Convention in realising the
connection between human rights and collectiverenmental values. But there is a further important
connection that the Convention realises with respec the implementation of sustainable
development. By promoting public participation angolving the citizens in the protection of the
environment, the Convention features as an impbitetrument of democracy, and as a vehicle to
improve transparency, fairness and, more geneglyd governance in the environmental field.

Distributive justice and equity have permeated moicthe debate about sustainable development at
the global level and formed the very rationale tioe elaboration of the sustainable development
principle. Distributive justice underpins the funaental principles of equitable allocation and
utilisation of natural resources, and of equal ascéo the benefits deriving from it, while
considerations of equity and fairness are inheranthe principles of inter-generational, intra-
generational justice and in the idea of commondiffierentiated responsibilities. The link between
justice and sustainable development also emerges ondess explicitly from specific treaty regimes.
Considerations about equity and distributive juestimainly through the principle of common but
differentiated responsibilities, have informed thieucture and the provisions of the international
climate change regin&.They are readily apparent in the categorisatiodeseloped (Annex I) and
developing states (Non-Annex I) and in the diffeéi@ron of their respective commitments to the figh
against global warming. Concerns over the equitaldéibution of the burdens of environmental
protection supports the creation of mechanismdifancial assistance and technology transfer from
developed to developing countriédt is interesting to remark that the UNFCCC exijcmentions

the promotion of sustainable development amonggtribciples.

A new and interesting manifestation of distributjustice is enshrined in the emerging principle of
access to natural resources and benefit sharirgnvitte framework of the Convention on Biological
Diversity.”® While the sustainable management and use of b@bgesources features amongst the
goals of the Convention, the treaty remarkably aimst principles for the access and fair and eglaitab
sharing of the benefits arising from the sustai@alde of biological resources. Article 15 of the
Convention regulates access to genetic resourdale veaffirming the sovereign right of the States
over their natural resources under their jurisdigtiand their authority to determine access to tyene
resources, it obliges the contracting parties tplément the appropriate legislative or adminisieati
steps “to share in a fair and equitable way thelred research and development and the benefits
arising from the commercial and other utilizatioh genetic resources with the Contracting party
providing these resources”. Whilst article 15 ceonsenatural resources within the jurisdiction and
therefore under the sovereignty of states, arB(edeals with access to and benefit sharing fier t
use of traditional knowledge, innovation and pi@gi of indigenous and local communities
embodying traditional lifestyles for the consergatiand sustainable use of biological diversityeher
the holders are the individuals and the communiti®ghin this framework, the Protocol to the
Convention on Biological Diversity on Access to @&n Resources and the Fair and Equitable
Sharing of Benefits Arising from their Utilisatioadopted in Nagoya in October 20%@rovides a

8 3. Brunnee, ‘Climate Change, Global Environemntdideisind International Environmental Law’, 316-329.

7 D. Shelton, ‘Describing the Elephant: Internatiohastice and Environmental Law’, in J. Ebbessos BnOkowa (eds.),
Environmental Law and Justice in Context (Cambridigmbridge University Press, 2008), 55-73, 62.

8 Convention on Biological Diversity (Rio de Janeird, dune 1992); see D. Schroeder and T. Pogge, céuatid the
Convention on Biological Diversity’, (2009) Zhics and International Affair8, 267-280.

9 Nagoya Protocol on Access to Genetic Resourcesttdrair and Equitable Sharing of Benefits Arisimgni their

Utilisation, (Nagoya, 30 October 2010).
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major tool to implement benefit shariffgThis international agreement contains specifiovigions
aimed at sharing the benefits arising from thdzatiion of genetic resources in a fair and equéabl
way, including by appropriate access to genetiouees, by appropriate transfer of relevant
technologies, taking into account all rights overse resources and technologies, and by appropriate
funding.

A clear principle of corrective justice emergesiirthe development of specific international regimes
on liability for damage to the environment. Envinoental liability provisions embody an ambivalent
concept of corrective and retributive or compensajostice. In particular, while fault liability
regimes reflect a principle of corrective justitiee retributive function of liability is apparent the
norms providing compensation for victims of envimmntal pollution. With this respect, there are
recent developments taking place in the field ofiremmental liability that reveal, albeit implicj]

the influence or at least the convergence withpttciple of sustainable development. These are in
particular the current movements towards the reitiognof ecological damage within the scope of
compensable damage, as well as mechanisms impredogss to justice not only for victims of
environmental damage but also for non-governmemganisation and public interests groups.

Concluding Remarks

The present contribution sought to examine theti@eé principles of justice can play in promotihg t
achievement of social and environmental objectiFesusing on the use of human rights instruments
for the protection of the environment and on theaidf sustainable development, the analysis has
shown how concepts of justice can enhance the talignof existing legal frameworks to address
social and environmental concerns. It has also shinat there is a mutually supportive relationship
between justice, on the one hand, and respectiugtyan rights and sustainable development, on the
other.

In the field of human rights, the Aarhus Conventidfers one example of how human rights can be a
tool for the implementation of environmental justian terms of improving access to justice and
citizens’ involvement in environmental matters. Banty, litigation in the field of climate change
illustrates how human rights may offers climatecaflfd communities the avenue to claim justice,
when other remedies are unavailable. At the samme,tisustainable development provides the
conceptual paradigm to locate the principle ofipestat the intersection between environment and
human rights. The emerging and increasingly popubéion of sustainability is particularly helpfud i
this respect. One possible definition of sustailitgtbinterpret it as meaning “the need to ensure a
better quality of life for all, now and into thetfue, in a just and equitable manner, whilst living
within the limits of supporting ecosystems”. Thigfidition represents an attempt to look holistigall
at both the human condition and to ecology witheanto foster an integrated solution to the problem
of social injustice and environmental degradatiarthis perspective, sustainability can help shgpin
the idea of justice in its practical applicationsituations where social and environmental intsrast

at stake. By placing limits drawn on the basishef ¢cosystems capacity and on the idea of pregervin
the ecological balance, the principle of sustailitglgan work as a benchmark in the implementation
of social and environmental justice. By realizihg link between justice and sustainability it viaé
possible to connect in an integrated way the soara environmental pillars of sustainable
development. After all, it is possible to share tih@ught of those scholars who affirmed that ndy on
are the two concepts (of sustainable developmedtjastice) mutually supportive, but they are

8 M. Buck and C. Hamilton, ‘The Nagoya Protocol on é&s to genetic Resources and the Fair and Equiiialeng of
Benefits Arising from their Utilisation to the Conv@&m on Biological Diversity’, (2011) 20 Review of Eapean
Community and International Environmental Law 1,647~
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“normative integrated”, in that they are pursuirige tsame godf. Indeed, a society cannot be
sustainable if it is not also ju&t.

81 D. French, ‘Sustainable Development and the Inttia Imperative of Justice’, in D. French (ed3lobal Justice and
Sustainable Developmefiteiden/Boston: Martinus Nijhoff, 2010), 5.

82 3. Agyeman and B. Evans, “Just Sustainability’: ¢heerging discourse of environmental Justice inaBrt (2004) 170
The Geographical Journal55-164.
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Corporations and Social Environmental Justice: TheRole of Private
International Law

Claire Staathand Benedict Wrdy

Introduction

Multinational, or transnational, corporations (fedter ‘TNC’) have a longstanding, and uneasy,
relationship with both society and the environméhtvate law, and in particular the law of torts or
civil liability, has often been used as a weaponlibgants to address environmental or personal
concerns in respect of corporate acts. As natiandlinternational environmental and human rights
regimes become more sophisticated, however, itoigharevisiting whether an integrated approach,
built around a concept of ‘social environmentaltipes is useful or relevant in regulating the coodu

of TNCs in this respect. In this paper, we argw th spite of its limitations, the private intetional

law of torts, is a useful tool for meeting regulgtchallenges relating to TNCs and the environment,
and that the approach that has been generallynfetlan the case law bears witness indeed to such an
integrated approach.

Before we can address this development, howevas, itnportant to define the basic conceptual
topography in which the TNC operates. For the psepaf the present paper, the term ‘Transnational
Corporation’ is used to denote both companies owarecbntrolled by persons or entities from one
country but operating across national borders, tande owned or controlled by persons or entities
from more than one countfyWe will focus on those companies that conductsstusder activities
through subsidiaries, agencies, or branches, aimchvaine therefore potentially subject to severghle
orders’ Our reasons for making this distinction are sttfiqward: although other corporate
structures, including in particular contractual @ygchains and network arrangements, can alsaact i
similarly detrimental (or positive) ways as moreattitional” TNCs, they raise distinct issues from a
regulatory point of view, and interact with law $ubtly different ways, the discussion of which is
beyond the scope of this paper.

Tort law offers interesting possibilities and ckaljes as a tool for regulating transnational catgor
conduct. In so far as it seeks to deter and remadggful conduct, tort is at once a tool of corieet
and distributive justice. In the transnational ey it is particularly attractive as opposed tionanal
law, as it is more easily engaged through the ma@shwes of private international law, than is theecas
for criminal law which operates from a basis oficstterritoriality®> Although in cases of serious
human rights or environmental law violations, tegifimacy of using tort law in this manner has been

* PhD Researcher, European University Institute gfloe, Italy.

" PhD Researcher, European University Institute gfice, Italy.

! See further P. T. Muchlinksiqultinational Enterprises and the La¢@UP 2007).

2 See, e.g. M. Menjucdroit international et européen des sociétémntchrestien, 2008.

3 See e.g. C. M. J. Ryngaeidyrisdiction in international lawOUP 2008. Also, note that there is the limit irspd by the
infamous exception of universal criminal jurisdicti for international crimes and crimes against mitgaalthough this
doctrine has being severely curtailed lately in nstates which adhered to it: A. Cassese, ‘Is thigdiéng for universality?’
(2003)J. Int’l Crim. Just.589. See further, contesting the validity andl@gitimacy of the principle of universal jurisdiati,
G. P. Fletcher; Against universal jurisdiction’(2003)J. Int'l Crim. Just.580. (basing his criticisms, in particular, on the
protection of the rights of the defendant with melgi double jeopardy)Separate Opinion of President Guillaunagtached
to the ICJ judgment in the case of theest Warrant of 11 April 2000 (Democratic Repahtif the Congo v. Belgium),
Judgment of 14 February 2002, I.C.J. Reports 2002 Rlresident contests the international legitimatyumiversal
jurisdiction and strongly criticizes its exerciseabsentia see para. 15 of the Opinion).
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challenged‘,some authors have claimed that tort law consgtindact the ‘most effective mechanism
of restorative justice’.Tort law can thus play the role of ‘a compensatodeterrer, an educator, a
psychological therapist, an economic regulatorp@udsperson, and an instrument for empowering
the injured to help themselves and other potemtiims of all sorts of wrongdoing in our sociefy’.
Stathis Banakas has pointed out that tort law eavesglobal justice in several ways, in particular,
‘can internationally empower individual victims wiblations of basic human rights to gain not only
compensation but also closure and restored digaity] also through the class action mechanism tort
lawyers can act as private attorneys general tbmscof international mass torts, independent of
national political pressure, enforcing standardgrofection of basic human rights on a global basis

In addition, tort law has an important advantagerariminal law in that it obviates the need foens

rea, which poses particular difficulties in relatiom TNCs. As Phillip Blumberg puts it, ‘when the
small corporation is ... conceived as a separatdigaii entity ... [the] theoretical foundation is sgre
strained; and when it is applied to the complexpooate structure of the large multinational
enterprise, it breaks dowh’A good example is provided by the historical foéascommon law
systems on ‘organisational’ liability or a searanr the ‘controlling mind’ of the company, which
makes it extremely difficult to inculpate decisiotlaken at a senior level of management or assign
blame to controlling shareholders. Theoreticallig fiiction is no less present in the case of tout,
courts have traditionally struggled less with impgtactions to companies. This may be because the
emphasis is on compensation, as already statdabr rdtan on inculpating the defendant’'s behaviour
per se

However, when it comes to transnational action,iNE presents a unique challenge for transnational
regulation and the operation of systems such astgriinternational law; it is a forum shoppsar
excellencecapable of choosing the most favourable legahredor it at any given time, and even of
negotiating with states to opt-out of supposedhndadory systems of regulation. In this paper, we
argue that when it comes to environmental mattengent private international law presents several
drawbacks from the point of view of social envir@mtal justice since it favours the quasi-
irresponsibility of the TNC, or at any rate of tharent company, in certain situations, and in many
cases may even result in a denial of justice fotims of mass harm. The TNC today is one of the
largest actors in the environmental field, but ing&ional law still remains focused on state liépil
and although many developed nations now have extersvironmental protection in place through
statutory tort regimes, corporate actors are ableniploy a number of strategies to elude effective
oversight when they operate transnationally.

From the point of view of litigation, the first hdle which must be overcome is that of finding artou
competent to hear the case, and so Part | of thergacuses on jurisdiction over tort claims, tnaci
the development of jurisdiction of companies fortdocommitted abroad in the United States and
Europe and then examining the desirability of goraach which marries the social and environmental
aspects of justice. Part Il then deals with thestjae of applicable law, looking in turn at soluts
based on the traditional multilateral conflict aiMs rule, on attributing responsibility to the pdre
company, and internationalist solutions. Throughw argue that the aims of environmental justice,
when taken together with a recognition of the vedbdity of the victims in mass disaster cases, may

4 A. Garapon,Peut-on Réparer I'Histoire ? Colonisation, Esclavagghoah Odile Jacob, 2008 ; and see B Stephens,
‘TranslatingFilartiga: A Comparative and International law Analysis ofrbestic Remedies For International Human Rights
Violations’, (2002) 27Yale JIL1 at 12

® 5. Banakas, ‘A Global Concept of Justice-Dream ghhhare? Looking at Different Concepts of JusticRighteousness
Competing in Today's World’, (2007) 67(4) Louisialnawv Review 1021.

® A. M. Linden, ‘Viva Torts’, (2004) 5 J. HIGH TECHL. 139, 142 (quoting Tom Lambert).

" P.I. Blumberg, ‘Accountability of Multinational Cporations: The Barriers Presented by Concepts ofCbmporate
Juridical Entity’ (2004) 24astings Int & CompLR 297 at 300
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require a new approach which offers claimant chdicgh at the stage of jurisdiction and at the estag
of applicable law.

Jurisdiction

It is perhaps in respect of jurisdiction that thesinstartling evolution has taken place in respéct
transnational corporate action. We shall brieflyasé this evolution, starting from the seminal pab
case (1.1), and then proceed to a discussionwh#t extent current trends in the so-called condlfc
jurisdictions may mean from the point of view ot&d environmental justice (1.2)

The Recent Historical Development of Jurisdiction for Cross-Border Torts

Tort law is often accused of being ill-adaptedhe problem of transnational torts, particularly wize
TNC is involved. Indeed, due to the problems inedn litigating a transnational environmental tort
against the perpetrator company, the famotsl Smeltercase was subsequently brought as an
interstate arbitration between Canada and the ti8tate$. The arbitral tribunal neatly sidestepped
the various questions of jurisdiction and diffustees that the case threw up, holding that itnct
sitting to pass upon claims presented by indivislaailon behalf of one or more individuals by their
Government® however in reality the case threw up the sameewsdhat have plagued private
international law and environmental law ever sir€estly, there is the issue of the adequacy dfdor
private law to determine issues of this kind, aedosidly the question of diffuse damage or so-called
complex torts. Finally, there is the ever-pervagispect of the human or social dimension to cakes o
environmental harm.

Although here is not the place to examine the maagoof the arbitral tribunal or the public
international law perspective on environmental ésstiwe shall see that it is precisely the issues
thrown up in 1941 which private international laaststruggled to cope with. In this respect, we will
briefly trace the development of jurisdiction irréh areas; the common law doctrinefaium non
conveniensthe European Union (and largely civil law inspir@pproach, and the phenomenon of the
Alien Tort Claims Act in the United States.

Forum Non Conveniens

The common law has generally been fairly ready dmitiits jurisdiction, at least over its own
corporate citizen¥, except in so far as the defendant suggests thatitamative forum is more
appropriate, or ‘convenient’, through the pledaitim non convenien$n the 1980s, with the advent
of the Bhopal disaster, this became the major dgattind in the ensuing litigation between the
victims of the explosion and the Union Carbide @ogtion:* Bhopal has since become an academic
phenomenon in itself, which, like the case, hastgebe definitively resolved, and continues to
generate a vast amount of literature from a myadhadisciplines and viewpoints. The facts were as
follows: on 3" December 1984, toxic methyl isocyanate gas, aleitly other poisonous gases, was

8 The case involved cross-border environmental dansagsed by the smoke from smelting works in Cadeifting across
the border into the northern United States, whieegy taused significant crop damage over time.l8eted States v Canada
(Trail Smelter Case)1941) Ill U.N. Rep. Int'l Arbitration Awards 1908ee M. AndersonTransnational Corporations and
Environmental Damage: Is Tort Law the Answép®R02) 41Washburn LB99

® United States v Canada (Trail Smelter Cage941) Ill U.N. Rep. Int'| Arbitration Awards 1905 4912

1% For a discussion of the case, see J. E. Read TiHileSmelter Dispute’, (1963anadian Yearbook Int'l 213

128 U.S.C § 1350

120r, in the US, those companies which have a sigmif business presence that produces its effétitiwvthe jurisdiction.

3 In re Union Carbide Corp. Gas Plant Disaster at Babim India, 1984 809 F. 2d 195 (2d Cir)

79



Claire Staath and Benedict Wray

released from a facility owned and managed by aidiavy of the Union Carbide Corporation, which
resulted in the exposure of over half a million pleato the toxin, killing nearly 3000 people in the
immediate aftermath, with government estimates edtlas related to the disaster in the time that
followed as high as 15,000. A case was broughtnagaihe parent company, Union Carbide, in the
United State$? who promptly sought to have the case stayed utiterdoctrine offorum non
conveniens.The invocation of this procedural tool by Union rkide, the parent corporation,
ultimately resulted in the US court effectively tlieing jurisdiction by transferring the case to imd
largely on the grounds that the ‘public interestiralia was greater than that of the United Steass,
well as according to a number of “private interefsititors:> The latter bear restating, as Baxi and
others argue that the approach of US courts tafwiinterest factors is misconceived in the case of
TNCs!® The classic private interest factors, under@mébert doctrine in US law! are access to the
‘sources of proof’, namely documentary evidence witdesses. Yet, as Joseph points out, developing
host-states often lack the resources and judiciditecture to ‘unravel’ the corporate vEilNot only
that, but many of the sources of proof in a mastatron will be with the parent company, at least i
so far as establishing the latter’s liability ontol! is concerned. Thus aspects of the US appicaif
forum non convenienmay appear hypocritical, given that decisions sagBhopalignore the factual
reality of the very test they purport to apply.

Perhaps the fatal attractionfofum non convenierfsr private international lawyers and judges lies
the fact that it is often justified on the basissofind administration of justice, and the idea jinstice
can best be served by those courts which are neagfrgphically proximate to the facts giving rise to
the litigation. This has, in practice, translatatbia marked preference for tferum delictj rather
than theforum reiof the parent company. Such reasoning, we suligrigllacious for three reasons.
Firstly, it ignores the myriad practical reasons/wlarsuing a parent company in its home state may i
fact be better from the point of view of administva of justice, such as discovery rules and high
probability of enforcemerf. Secondly, it may miss aspects of substantive gestisuch as
underdevelopment in tHecus delictj the problem of complex torts with multipleca delictior loca
damni,or the fact that assets to meet any claim in dasaggy have already fled the jurisdiction of
local courts? Finally, and perhaps most importantly, it ignoties structural problems in meeting the
needs of justice in the host state, which may dr@a negotiation in the context of investment;ror
terms of legislative competition with other stadgerative in the same secfor.

The second of these problems has found some ralidéast in claims brought in front of English
courts, with the doctrine developed in tBpiliadacase’” which added a requirement of ‘substantive
justice’ to theforum non conveniernest in English law, and which requires the céortonsider ‘all
the circumstances’ before declining jurisdictfdmn subsequent cases, the non-availability of fiiein
assistance in the foreign fortthas well as the lack of developed procedures (densil together
with lack of funding)” the lack of independence of the judicidhand excessive deldy have all

n re Union Carbide Corp. Gas Plant Disaster at Babim India, 1984 809 F. 2d 195 (2d Cir)

15 Se U. Baxi, ‘Mass Torts, Multinational Enterprisiatility and Private International Law,’ (1999) 2R&CADI 297 at 356
18 |bid, pp.354 — 364

17 Gulf Oil Corporationv. Gilbert 330 US 501 (1947).

183, JosephCorporations and Transnational Human Rights Litigat (Hart, 2004)

19 See S. Josephp. cit.n.18

20 As was the case in Bhopal: see S Baughen, ‘Corpdeuntability and the Law of Tort: The InconclusiVerdict of
Bhopal’, April 1993, University of Manchester WorkgiPaper No. 16, pp. 1-3

21 See discussioimfra, at n.98 et s. See also Whincop & M. KeyRslicy and Pragmatism in the Conflict of Lawashgate,
2001); O’'Hara (ed.)Economics of Conflict of Law@007) ; H. Muir-Watt, 'Aspects économiques duitdrdernational privé
(réflexions sur I'impact de la globalisation écoimure sur les fondements des conflits de lois gtiddictions)’, (2007) 307
RCADI 25

22 gpiliada Maritime Corporation v. Cansulex L[t987] A.C. 460

3 |pid., at 478

24 Connelly v RTZ Corporation plc and othét€997] UKHL 30, HL

% | ubbe and others v Cape [j2000] 1 WLR 1545, HL
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been found to justify refusing application fofum non convenienst is also worth noting that other
common law jurisdictions, such as Australia, haireilar claimant-friendly tests foforum non
convenieng®

The European Approach

Although the English courts did not accept it ashsuhe first blow to the application &drum non
conveniensvas dealt by the entry into force of the Brusstsvention 1968 in 1973, which has
now been replaced by the substantially similar Beiss| Regulatiofl (these two instruments, along
with the largely identical Lugano Convention, shiadinceforward be referred to as the Brussels
system). The general rule, as laid down by artitlgart. 2 of the Regulation) of the Convention,
provides that persons domiciled in a ContractingteSshall be sued in that state, subject to special
grounds of jurisdiction. By article 53 (art. 60 tife Regulation), a company is domiciled in the
country of its statutory seat. The consequencehisf provision is that the courts of EU Member
Stated' have jurisdiction for any company which has itatseithin the EU. Furthermore, according to
the case law of the Court of Justice of the Eurnpgaion (CJEU) in the case Gfwusu v Jacksdh

this is an absolute jurisdiction which may not beclthed through the doctrine dbrum non
convenieng®

The Brussels system also provides for several gi®uwf special jurisdiction, including, for our
purposes, that in matters relating to tort andctléli person may be sued in the courts of the place
where the harmful event occurred (article 5(3) e Regulation), théorum loci delicti Since this
jurisdiction is merely subsidiary to the generabugrd contained in articles 2, it is only of relegan

for torts occurring within the EU, and only in sw &s it provides an alternative forum to the céaim
However, in cases of cross-border torts, such asitivolving environmental damage, this leads to a
multiplicity of potential forums (as was the cagselrail Smelte). In theMines de Potasse D’Alsace
case” the CJEU held that the harmful event could be ttoed either as the place where the damage
occurred or the place where the event giving osia¢ damage occurred, giving the claimant a choice
of where to sue.

Leaving aside for a moment the question of therdesity of the Brussels system in providing such a
wide palette of competent courts, it is clear thdtas had a marked “gravitational” effect, drawing
(and keeping) claims in European courts. Althoulgintants are obviously free to sue in third states
which consider themselves competent, they canslsothe defendant in an EU state if the latter is
domiciled there, or if the harmful event occurrbdre. The use dbrum non convenienisas been
severely curtailed. Indeed, Dwusy the reason for issuing an anti-suit injunctiorswaat the case
involved multiple defendants involved in events ethoccurred entirely in Jamaica. Only one of the
defendants was domiciled in an EU Member State ({K¢. However, this was not sufficient to
prevent the application of the Brussels Systenpiteeghe relative lack of connection to the EUsla
legitimate question whether in light of this jumsdence cases involving multiple corporate
defendants must also be tried in the EU. In theligimgourts,forum non convenienwas denied
against the other (non-EU domiciled) defendantstloa basis that this would be against the

(Contd.)

%The Abidin Davef1984] AC 398

2 The Vishva Ajay1989] 2 Lloyd’s Rep 558 at 560

28 cf. BHP Billiton Ltd. V Schult2004) 2 DDCR 78

29 Brussels Convention on Jurisdiction and the Enforrerof Judgments in Civil and Commercial Matters8.96

%0 Regulation 44/2001/EC

31 And the contracting states of the largely identizcayano Convention.

32 Case C-281/08wusu v Jackso[2005] ECR 1-1383

3 See J. J. Fawcett & J N CarruthdPsivate InternationalLaw, (14" Ed) (Oxford, 2008) at pp. 320 et s; D. Kinley & R.
Chambers, ‘The UN Human Rights Norms for Corporatidiee Private Implications of Public Internationaw, (2006) 6
HRLR 447.

34 Case 21/76Bier BV v Mines de Potasse D'Alsace [$876] ECR 1735, ECJ
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administration of justice as it would involve spitity up a multi-defendant actidnlt seems likely that
this judgment could be followed in cases where @or@pany in a multinational group is sued, even if
the parent company or perpetrator company is déedi@utside of the EU. Indeed, the Commission
proposal for the revision of the Brussels systaakes significant steps in this direction, extendie
regulation to defendants domiciled in non-EU staliesaddition to bolstering the special jurisdictio
rules for contract and tort, and the protectiveimeg for consumers, employees and insurance
agreements, it also provides for jurisdiction oglefendants with assets held in the forum state aand
forum necessitatigille where no other suitable forum is available.

The Jurisdiction of Third-State Courts

What, however, of defendants not domiciled in ttaesin which they are being sued? At present, the
only developed positive law which allows for juiisibn over non-national, non-domiciled,
defendants is the controversisdlien Tort Claims Ac('ATCA") in the United States, a piece of 18
Century legislation that was “rediscovered” in 196ith the seminal case 6ilartiga v Pefia-lrala®®

It has been argued that international law prsdcogendgorm part of the general common law which
could give rise to alien tort-like liability in otih common law jurisdictions such as the UK, bus thi
has yet to be confirmed in a judgemé&hin the US, general international law does not fpanrt of the
common law and cannot be enforced directly in Uffal courts absent a specific statute conferring
jurisdiction® However, the ATCA grants just such a jurisdictiona case brought ‘by an alien for a
tort only, committed in violation of the law of @s or a treaty of the United Staté’.

This neatly obviates the need to consider the isSapplicable law, since according to the US curt
the statute creates no new cause of action buthsirefers to international law. According to the
jurisprudence of the US Supreme CourtSasa v Alvarez-Machaffi the international legal norm
must meet a very strict standard of universalipec#icity and obligation. This has led to a large
number of cases being brought against individusishfe most serious violations of international ,law
including torture, genocide and war crinfd@Viost international human rights norms have failed,
however, to meet th8osastandard” This presents problems from the point of view mfisonmental
law, since it seems unlikely that there is as yst iaternational customary or treaty norm which is
capable of being invoked under tBesadoctrine.

Furthermore, the use of the ATCA to sue corporatisnthe subject of some controversy. Currently,
only the Eleventh Circuit Court of Appeals has @ify recognised that corporate defendants may be
sued under the ATCA, although the Ninth Circuit appears to implicitigcapt the principle of

35 Cf. the decision of the Court of Appeal [2002] EWCA @77, at paras 19-21

38 Commission Proposal COM(2010) 748/3

37 See furtherinfra, n.65.

38 630 F.2d 876 (2d Cir. 1980)

% See E. Engle, ‘Alien Torts in Europe? Human Rigis Tort in European Law’, (2005) ZERP Discussi@pd® No.
1/2005, Zentrum Fir Europaische Rechtspolitik — Geftte European Economic Research (Germany); F. Mcl@iyil
Reparation in National Courts for Victims of HumargRs Abuse’, in M. Lattimer & P. Sands (edsl)stice for Crimes
Against Humanity (Hart 2008), p.288. As far as judicial discussgnes, the UK House of Lords iones v Kingdom of
Saudi Arabig[2006] UKHL 26 explicitly rejected the idea thagtjurisprudence of the ATCA was pertinent in iietato the
application of state immunity in a civil claim. Hewer, the issue whether, in the absence of statmiimity, has not yet been
addressed.

40 princz v Federal Republic of Germar6 F.3d 1166 (D.C. Cir. 1994%0sa v Alvarez-Machais42 U.S. 692 at 720 (S.
Ct. 2004)

128 U.S.C § 1350

42 Supran.40

43 Seejnter alia, Kadic v Karadzic, 70 F.3d 232, 238-46 (2d Cir.8p®ilartiga v Pefia-Irala, supra

44 Cf. Wiwa v Royal Dutch Petroleyr@6 Civ. 8386 (New York D.C., 23 Apr 2009), denyihat rights to peaceful assembly
met theSosastandardFlores v. Southern Peru Copper Cor$l4 F.3d 233 (2d Cir. 2003), which held that thétsgo life
and health also failed to reach the required lef/specificity.

45 Sinaltrainal v Coca-Cola Co578 F.3d 1252 (iﬁCir. 2009);Romero v Drummond Co. In&52 F.3d 1303 (1'1 Cir.
2008);Aldanav Del Monte Fresh Produce Na In€l6 F.3d 1242 (f1Cir. 2005)
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corporate liability under the ATCX. The Second Circuit recently denied that corporatioould be
sued under international law and hence under theATn theKiobel v Royal Dutch Petroleum Co.
decision!’ Some hailedKiobel as a severe blow to the ATCA, while others havenbenore
optimistic,”® although it is noteworthy that two circuits hawece split with the Second. The Seventh
went so far as to hold that ‘the factual basishef tajority opinion in the Kiobel case is incortgét
while the Columbia Circuit held that th&obel opinion ‘not only ignores the plain text, histognd
purpose of the ATS, it rests its conclusion of cogbe immunity on a misreading of footnote 20 in
Sosa™’ Given the state of affairs, it is certainly delleathat the present confusion surrounding the
status of corporate defendants should be decidedeb8upreme Court as soon as possible, a prospect
that could now be more likely as fewer defendardy e inclined to settle out of court following the
Kiobel decision. Unless and until that happens, Corpmmatiwill remain amenable to suit under the
ATCA in some Circuits, and not in others.

Jurisdiction Today: The Potential Application of Social Environmental Justice?

Going back toTrail Smelter there are a number of common themes that runughiaut the
environmental case law. Firstly, there is generallgollectivization of harm, with large numbers of
persons affected. Secondly, there is the difficiitiocalising the harmful event; often this widsult
from a decision high-up the corporate ladder, agabgaphically removed from thecus damniThis
leads to the third common thread, which is theidliffy inherent in obtaining a sufficient remedy
from a company not within the jurisdiction of locaurts.

Although it may not always be the case that enviremtal damage has a human victim of sufficient
standing to bring a civil claim — as was held to the case in théAmoco Cadizoil spill®* -
environmental disasters often have a marked huntemeat. Bhopal is a case in point: as stated
earlier there were over 3000 deaths in the immedidtermath of the explosion, with government
estimates of related deaths afterwards as higlb @Q. Similarly, the actions of Shell in Ogoniland
(Nigeria) provide another example of the intermimglof human and environmental elements. While
conducting oil extraction in Nigeria in the 199@hell was accused of complicity with the Nigerian
military authorities in repressing the Movement floe Survival of the Ogoni People (MOSOP), an
activist group who campaigned for increased autgnofithe Ogoni people of the region and against
the environmental damage caused by Shell’s oil yrtion>? In 1994, members of the MOSOP were
illegally detained, held incommunicado and therdriby anad hoc tribunal, found guilty and
executed. It is widely acknowledged that the d@entrials and executions violated internatiorzav |
standards of due proceSsHowever, an interesting fact to note is that thbsequent case brought
against Nigeria before the African Commission ofnidun Rights focused on the environmental
aspects; in the decision of the Commission, theoitezampaign and killings were largely seen as
extensions of violations of environmental rightstsas the right to foodf. This is in sharp contrast to

4 Doe | v Unocal 395 F.3d 932 (BCir. 2002), holding that a ‘private party, suchucal’ could be sued under the ATCA.
472010 U.S.App. LEXIS 19382 (2d. Cir. 2010)

48 0. Murray, D. Kinley & C. Pitts, ‘Exaggerated Rumsuaf the Death of an Alien Tort? Corporations, HurRaghts and
the Remarkable Case of Kiobel’ (2011) 12(1) Melbouloernal of International Law 57

4% BoimahFlomo et al v Firestone Natural Rubber Co. L{Z¥ Cir. 2011) No. 10-3675

%0 Doe et al v Exxon Mobil Corporation at (D.C Cir. 2011) No. 09-7125, at 80

1 See M. Anderson, ‘Transnational Corporations andirBnmental Damage: Is Tort Law the Answer?’, (2p@&
Washburn L.J399 at 410

%2 |In the subsequent case brought before the Afrl@ammission on Human and Peoples’ Rights, it was edleat the
Nigerian Authorities had in effect placed ‘the legad military forces of the state at the dispasfathe oil companies’, F
Coomans, The Ogoni Case Before the African Commissiddwman and Peoples’ Rights, (2003) 52 ICLQ 749 at 75

53 See e.g. http://www.business-
humanrights.org/Categories/Lawlawsuits/Lawsuitsragulaction/LawsuitsSelectedcases/Shelllawsuitrefiig

% Case 155/9650cial and Economic Rights Action Center and the é@efur Economic and Social Rights v Nigeria
ACHPR/COMM/AQ44/1, esp. paras. 50 — 69.
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the ATCA lawsuits which were brought in the US agaiShell, culminating in thKiobel decision
discussed abov& which focused almost exclusively on the human tsgind international crime
elements.

Both Bhopal and Ogoniland also illustrate the segmmoblem, that of localisation (or glocalisatianf)
action® The corporate decision to pursue a particularcga$ often not a local but a glocal one; the
order emanates from the parent company abroadrbdtipes specific effects in the local context. This
leads to an essential artificiality in any insisteron local jurisdiction in theocus damnias Baxi has
shown®’ This goes hand in hand with the third problemt tfahe difficulty in obtaining a remedy in
local courts, either because of difficulties in sgending capital which flees across borders to the
coffers of the parent corporatidhor because of simple inadequacies in the legaésy cope with

a mass-disaster situation. The latter was in fapied by the Indian Government in tReopalcase in
the US, but did not suffice to prevent the impasitof forum non conveniengs we have seen. In
fact, certain states have attempted on occasidiottk their own forum through the use of blocking
statutes, in order to facilitate litigation in th. This happened, for example, in the casefgoinda

v Texac® andJota v Texac8’ but to little avail.

The aforementioned cases in the English colthbe and Connelly,on the other hand, provide
examples where a judicial decision has explicilgagnized the inability of the local forum to cope
with the procedural aspects of mass litigationebd] the human rights aspects, including the tight
a fair trial, that exist in the cases under disiushighlight the vulnerable position in which ctants

in an environmental mass-disaster situation findntbelves. When this is considered alongside
traditional environmental justice concerns, suchhes precautionary principle, it becomes clear an
insistence on local forums is misplaced: as Baxitgmut, it allows TNCs to engagerieverse forum
shopping ‘a process in which courts empower a ... multinsiccorporation confronted by mass torts
foreign plaintiffs to chooskcus delictiforum... [which] facilitates ways of corporate gowance that
promote the best possible mode of multinationalemgmise juridical management of the legal
aftermath of a mass disast&r'Such stratagems allow a TNC, already negotiatiomfa much more
powerful bargaining position than victims, to aztminimise its losses and, at least partially, thate
the interests of the latter, resulting in reduceckas to justice.

In the preceding section, we noted that this probieay have already been alleviated somewhat in the
EU by the application of article 2 of the Bruss®istem, which allows a parent company incorporated
in an EU Member State (or possibly a group witlheast one implicated company) to be sued in the
EU®* It is also strongly arguable that the operatioantitle 6 of the European Convention on Human
Rights (‘'ECHR’) could lead to the same reasoninthasEnglish Courts’ consideration of ‘substantive

justice’®®

%5 Although note that another lawsuit brought untierATS,Wiwa v Shellsupra,settled out-of-court for a reputed $15m.

%6 See U. Baxipp. cit.n.15

7 |bid.

%8 |n Bhopal, for example, a significant factor forirgpthe parent corporation in the US was that thiesigliary, Union
Carbide India Ltd., only held assets of $39 milliarhich would be inadequate to meet any likely dassaaward, whereas
Union Carbide was estimated to have total assetsafnd $700 million. The total claims in 1988, witbe matter came
before the Indian courts, amounted to some $3li®milSee S. BaughefCorporate Accountability and the Law of Tort: The
Inconclusive Verdict of Bhopal’, April 1993, Unigdy of Manchester Working Paper No. pp, 1 — 3.

%9 Aguinda et al v Texaco In8P3 F.3d 470 (2d Cir. 2002)

€0 Jota et al v Texaco Incl57 F.3d 153 (2d. Cir., 1998)

®1 U. Baxi,op. cit.n.15 at 357

®2 For instance, in th@rafigura case, the victims were able to bring their casedindon where the operational center of the
company was located; Fédération Internationalelidegs des droits de 'Homme (FIDH), "L'affaire 0Bo Koala' ou la
catastrophe du déversement des déchets toxiquesterd'lvoire”, Avril 2010.

83 Cf. J. J. Fawcett, ‘The Impact of Article 6(1) bEtECHR on Private International Law’, (2007) 56 ICLQ
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This issue of victim vulnerability could, howeverovide an additional justification for the genesou
approach of the CJEU Mines de Potass@iven the overriding goals of protecting the earmiment,
coupled with the victim’s vulnerability, it is onlgppropriate to allow the victim to choose the most
favourable forum for bringing a claim which conwienvironmental elements. Vulnerability may
enable us to go further, however, since two vulbleraategories receive even more favourable
treatment under the Brussels system, namely comsuared employees. Indeed, in the case of
employment, article 18(2) of the Regulation deempleyers domiciled outside of the EU to be
domiciled within it for the purposes of disputessieig from their activities there. Article 15(2)yka
down a similar principle for parties who contradthna consumer. In addition to these gravitational
provisions, Employees may sue either in the pldatomicile (or deemed domicile) of the employer
or where they habitually carry out their work (elgi 19), while consumers can sue either in thaindo
State or the place of domicile (or deemed domiaifethe defendant (article 16). Adopting a similar
solution in cases of TNC environmental harm couistify a choice for the claimant between the
forum loci delicti/damnior the forum of domicile of the parent comp&hyurthermore, it would
seem to justify the creation offarum necessitatjsnamely that a court must, when faced with an
apparent situation of lack of forum (a conditioguably satisfied where a theoretical forum exists b
is not susceptible in practice of providing subgtanjustice), declare its own jurisdictidn.

The advantage of such a solution would be thahdébarages the highest-level of protection of the
environment, through the availability of claimatisice in selecting the most favourable forum, while
also recognising the inherent vulnerability of olants in environmental cases of a mass-disaster typ
and providing them with effective access to justiédthough it would clearly also allow other
claimants to avail themselves of the favourablevigions, including corporate claimants asMines

de Potassewe submit that this would not result in any irdrgly negative forum shopping. Firstly, it
would still pursue the environmental justice goalsa high level of protection as required by the
precautionary principle. Secondly in our submisgtm current situation, which allows a great déal o
strategizing by TNC defendants in any event, predua number of distortions in global capital
markets, in that it encourages environmental eateation on a massive scale by TNCs and
investors, with states often left footing the it harm® thereby offsetting the benefit to be gained
by investment. Also, as Francioni has forcefullyted) ‘in matters of environmental law, the
international system remains disabled by the ldck compulsory dispute settlement systéhiet,
when it comes to corporate responsibility for eawimental harm which includes a human dimension,
the machinery is there; however in order to maledféctive sufficient grounds of jurisdiction mubst
made available which recognize the specificity dfective environmental harm.

Applicable Law

As we noted in Part I, there are significant issofesubstantive justice which arise in relatiorcéses
involving violations of environmental law and humaghts. Jurisdiction is the first step to achieve
access to justice, but it is not sufficient unliéss accompanied by appropriate legal rules whipply

to the dispute. The applicable law to a dispute indged major practical consequences as it is
according to that tort law that the forum will deténe, amongst other things the basis and extent of

8 perhaps along the lines of thum convenienslause in the Belgian Code of private internatidaal. See C. M. J.
Ryngaert & J. Wouters, ‘Litigation for Overseas Guogie Human Rights Abuses in the EU: The Challerigligsdiction’,
(2009) 40George Washington 1.L.R39 at 964-5.

®5 Something which exists in Dutch law, see N. J4grsl.-J. van der Heijden, ‘Corporate Human Rightslations: The
Feasibility of Civil Recourse in the NetherlandsQ@8) 33(3)Brook J.I.L.833

¢ Cf. the Ogoniland case before the African Commisssopra Nigeria was held responsible of having seriowstyated
human and environmental rights, whereas as we be®®, the potential for the liability of Shell, véigooperations in fact
caused the environmental damage in the first piadeday far from clear after théobel decision.

7 F. Francioni, ‘International Human Rights in an Eammental Horizon’ (2010) 21(1) EJIL 41 at 43
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liability, including the determination of personfivmay be held liable for acts performed by them,
the grounds for exemption from liability and digsi of liability, the existence, the nature and the
assessment of damage or remedy claimed, the pegstitisd to compensation for damage sustained
personally, the liability for the acts of anothergon, and the manner in which an obligation may be
extinguished®

The Applicable Domestic Law under Traditional Conflict of Laws Rules

Theoretically, various approaches exist to deteemwhich law is applicable in the case of tort cases
against multinational corporation groups fotnder the traditional conflict Savignian conflift law

rule for torts, the applicable law usually vaci#atbetween thkex loci damniand thelex loci delicti
commissi

The lex loci damnni vs. the lex loci delicti conrsnis

In European Private International Law, Article 7 thie “Rome 1I” Regulation adopted by the
European Parliament and the Council of the Europirdon on 11 July 2007 states that:

“The law applicable to a non-contractual obligatiarising out of environmental damage or
damage sustained by persons or property as a wdsslich damage shall be the law determined
pursuant to Article 4(1) [...]”

Article 4(1) of the Rome Il Regulation (hereaft®ome II') lays down a general conflict of laws rule
to wit that the applicable law for torts is the lafwthe country in which the damage occurs. This,ru
known as the théex loci damni,has traditionally been used in the comparativegbel international
law of tort as an alternative to thex loci delicti(i.e. law of the place where the event giving tise
the damage occurred) and to the fori (i.e. law of the forumj* However, difficulties have arisen in
cases where the country in which the damage oatulifeers from the country in which the event
giving rise to the damage occurred, as illustrégetheMines de Potassease discussed previously, in
which the pollution in question, a salt leak, anafied in France, went through German waters, and
ended up causing damage in the Netherlands.

As a result of this problem, states have had t@shdor leave it up to the victims to choose) betwe
thelex loci damniand the law of the place where the event givisg to the injury occurredei loci
delicti commis9i The drafters of Rome Il justified their choicé the formerby stating that ‘a
connection with country where the direct damageuned [...] strikes a fair balance between the
interests of the person claimed to be liable ardptrson sustaining the damage, and also refleets t
modern approach to civil liability and the develaprhof systems of strict liability® One of the main
arguments in favour of thiex loci damniis that, by making applicable the law of the cowruf
injury, it actually points to the place where thet tmaterialised, facilitating localisation as auk. In
addition, the damage is the starting point of titerivention of tort law, since liability does ndivays
depend on a fault on the part of the tortfeasomtay result from a strict liability reginf@ Moreover,

8 Article 15 of the Rome Il Regulation.

8 See M. Andersonpp. citn.51 pp.415-418; See also G. Betlem, ‘Transnatidrtijation against Multinational
Corporations before Dutch Civil Courts’, in M. Kammingnd S. Zia-Zarufi (eds.)jability of Multinational Corporations
under International LawKluwer Law International, 2000) pp. 283 et s.

"0 Regulation (EC) N° 864/2007 of the European Parligraed of the Council of the 11 July 2007 on the &pplicable to
non-contractual obligations (Rome 1) applicabletioMember States except for Denmark..

"1 M.-A. Moreau,Structure du rattachement et conflits de lois etiéna de responsabilité civile délictuelignése Université
de droit, d'’économie et de sciences sociales dis,A&85).

2 Rome Il, Recital 16.

3 H., Batiffol, Aspects philosophiques du droit international priBalloz, 2002), 238.
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it might be considered that the state in which daenage occurred has “a comparative regulatory
advantage” to have its law applied to the situatfon

Nonetheless, this rule has been criticized as bexugssively detrimental to the tortfeasor in cases
such adMines de Potassavhere the injury was not objectively foreseedble. addition, it has been
considered as being unfair to non-European vicbgnmaking it unlikely for a European legal system
to apply in situations where the tort is commitbgdthe non-European subsidiary of a European head-
office, thereby increasing the parties’ inequaliyen further? Moreover, it can sometimes be
extremely difficult to determine precisely where ttirect damage took place, which can encompass
more than one country. Furthermore, it can be ¢odisadvantage of the victim who might not be
acquainted with that specific law. In such caseshasfamousBabcock v. Jacksgf although the
injury occurred in one state (resulting from a aacident that occurred during a short trip in that
state), most of the other elements pointed to amathate (namely domicile of the parties and the
insurer), it has been considered that applyinglaheof the place of injury would have been to the
disadvantage of the victim (as the law of thatestaibhibited that specific action) and would have
failed to take into account the interest that aao#tate might have in having its law apply to¢hse.

As a result, Symeonides states that ‘the only lcaldinelex loci damni rulestrikes between the parties

is that it can be equally unfair to the plaintiifome cases as to the defendant in othlisis for this
type of cases that exceptions were added to Rgraedbrding to which ‘where the person claimed to
be liable and the person sustaining the damageHhaoté their habitual residence in the same country
at the time when the damage occurs, the law ofdbatry shall apply’; and ‘where it is clear from

all the circumstances of the case that the toitided manifestly more closely connected with a
country other than indicated in paragraphs 1 ah@,law of that other country shall apply’. Those
exceptions, however, do not apply in cases of enwental damage. It has been argued that the
justification for this exclusion is that the broadecietal interests involved in environmental sage
beyond the interests of the litigafifs.

However in environmental cases specifically, ke loci damnisolution fails to address the issue
arising from complex torts, such as from cross-bobllution, where the place of injury may span
more than one country. Indeed, this was a poteissale in thelrail Smeltercase, and later came up
again in theTexacocase$! It is true that article 4(1) of Rome Il adds thfa@ country or countries in
which the indirect consequences of that damageratwould not be taken into consideration for the
purpose of determining the applicable law, but tiarification still leaves some uncertainty as to
what types of consequences of a damage are didatlaat types are indirect.

"4 Richard A. PosnelEconomic analysis of la7" ed) ( Wolters Kluwer Law & Business: Aspen PublishéNew York,
2007),.

S Symeon S. C. Symeonides, ‘Rome Il and Tort ConfliésMissed Opportunity™,, (2008) 56 American Joulraf
Comparative Law 173

8 . Van Den Eeckhout, ‘Corporate Human Rights Vioias and Private International Law — The Hinge Fiemcand
Conductivity of PIL in Implementing Human Rights inv€iProceedings in Europe: A Facilitating Role fdL.Pr PIL as a
Complicating Factor’, (2011) Working Paper Seriady(26, 2011), Available at SSRN: http://ssrn.corstedict=1895690 at
12.

""Babcock v. Jacksori91 N.E.2d 279 (N.Y. 1963) in which, pursuanatwaffic accident that occurred during a shogt ini
Ontario, the plaintiff, passenger in the car of deéendant (that had been driving) sued the |&tethe injury sustained Both
the plaintiff and the defendant were from New Yak,well as the insurer.

8 Symeon C. Symeonides, “Rome Il and Tort Conflicts op, cit.n.75 at 22.

™ Article 23 of the Regulation goes on saying thalte“habitual residence of companies and other bpdierporate or
unincorporated, shall be the place of central adstnation. Where the event giving rise to the dagnagcurs, or the damage
arises, in the course of operation of a branchn@ger any other establishment, the place wherdtaach, agency or any
other establishment is located shall be treatdtleaplace of habitual residence”.

8 Symeon S. C. Symeonides, “Rome Il and Tort Conflictsop. cit.n.75 at 22.

81 Aguinda v Texaco; Jota v Texadmth supra,n.49 and 50. In those cases, it was alleged theactés operations had
polluted rivers and rainforests in both Ecuador Bedl.
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To try and overcome these difficulties, articlef/Rmme 1l adds that the general tort law conflider
applies ‘unless the person seeking compensatioddorage chooses to base his or her claim on the
law of the country in which the event giving risethe damage occurred’. This choice of law rule
opened to the victim takes into account the spatifof the environmental damage. Indeed, recifal 2
of the Regulation states that ‘regarding environi@etiamage, Article 174 of the Treaty establishing
the European Community, which provides that thaukl be a high level of protection based on the
precautionary principle and the principle that mmwe action should be taken, the principle of
priority for corrective action at source, and thimgple that the polluter payfjlly justifies the use of
the principle of discriminating in favour of therpen sustaining the damag@mphasis added). One
of the main advantages of this rule is that it nsak@ossible to subject the tortfeasor to the ddthe
country in which his actions caused some harm, lwli@ law that he or she could and should know.
It therefore respects the expectations of the ggrtr at the very least those of the tortfeagdhgilex

loci delicti commissidiffers from thelex loci damni the expectations of the victim may be better
respected by th&ex loci damnj. Another advantage is that, for complex crossieottorts, it may
sometimes be easier to determine where the eveinggiise to the damage occurred, as opposed to
where the injury occurred. In addition, by allowitlge victim to choose the law with the highest
standards, this rule actively promotes ‘the intesred the respective countries and the Union as a
whole in deterring pollutior®” However, the obvious difficulty of such a rule whimay arise is that
the event giving rise to the damage is not alwdgarly identifiable eithef® and there might be
several decisions and/or actions/inactions thagtter, give rise to the damage. In Bleopalcase for
example, the victim sustained that the decisionratiag from the parent company to shut off the
refrigerator unit contributed to the damd&g€@ne could wonder to what extent it in fact conitéa to

the damage and whether it would have been enoughake the law of the “home” state applicable,
although even if it were, the difficult issue obpf would then aris& Only when thdex loci delicti
commissican point to the law of home state as the placerevpolicy decisions were or should have
been taken would it be really beneficial to thetivis %

Even when the victim does not choose [#eloci delicti commissas the applicable law, its rules of
conduct and safety might be used as an “evident@ol/®” providing standards according to which
the conduct of the tortfeasor should be appraigadarticle 17 of Rome Il Regulation states: “In
assessing the conduct of the person claimed t@ble | account shall be taken, as a matter ofdfadt

in so far as is appropriate, of the rules of safetgt conduct which were in force at the place @and t
of the event giving rise to the liability”. Furthmore, the overriding mandatory rules of the foruith w
apply according to Article 16 and the forum canale/ preclude the application of a foreign law that
would be manifestly inconsistent with its publiclipg by virtue of Article 26 of the Regulation,
thereby taking into account the potential regulaioterest that the forum’s state can have to &ee |
policies or values override others. These two meiehas could also allow for some Human Rights
considerations to be taken into accdlintvherever the damage occurred, Article 14 of then&adl
Regulation makes it possible for the parties toeagupon the applicable law after the dispute has
arisen. It is the manifestation of the spread atypautonom§® throughout the different areas of

82 'S. Symeonides, “Rome Il and Tort Conflicts op. cit n.75 at 37.

8 G. Betlem, ‘Transnational Litigation Against Muléitional Corporations...’, op. cit.

8 M R Anderson, 'Public Interest Perspectives in Bhepal Case: Tort, Crime or Violation of HR?', in DH#son & J

Dunkley (eds.)Public Interest Perspectives in Environmental |.éwiley, 1995)

8 Cf. S Josephop. cit, n.18 at pp. 7 — 8

8 v. van Den Eeckhout, ‘International Environmerpallution and some other PIL issues of Trnasnati@uaporate Social
Responsibility’, (2010) contribution to the REFGOVofxct, FR 20; L.F.H. Enneking, ‘The Common Denomnonaif the

Trasfigura Case, Foreign Direct Liability Cases dar@lRome Il Regulation’, (2008) European Review of &&w.aw310.

87 Oxford Pro Bono Publico, ‘Obstacles to Justice Redless for Victims of Corporate Human Rights AbudeNlovember
2008), available at: http://www.law.ox.ac.uk/opbiia2.

8 See part 2.2 of this article.

8 P, Nygh,Autonomy in International Contract€larendon Press, Oxford, 1999):; J.-P. Niboyet, théorie de I'autonomie
de la volonté’, (1927) 16 RCADI 1.
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private international law. Howether, the choicdinsited by the fact that it has to be made after th
dispute has arisen, and more importantly, the Wrtdpecifies that such agreement cannot, however,
prejudice the mandatory rules of a State other tharone which law has been chosen, and in which
all the other elements of the situation are simatethe time when the event giving rise to the algen
took place. This rule is meant at avoiding a comeplietachment from regulatory rules which can
sometimes occur as a perverse effect of party aogr’ In tort cases, the place where “all the other
elements of the situation are situated at the tiinen the event giving rise to the damage tool glace
usually points to théex loci damnior thelex loci delicti commissiAs a result, taking these different
rules together, in cases where a TNC is conduetitigities which damage the environment (resulting
in injury to people) through its subsidiaries, tmechanism of applicable law under the Rome I
Regulation does usually point to the law of thestheountry” as the applicable law for the tortleit

as thdex loci damnior as thdex loci delictj or both). This solution is not entirely satisfyjmather, it

is suggested that allowing for the application lod faw of the “home state” would reach a better
compromise between the different interests invalved

The Law of the Home State

It could be argued that the Rome Il solution iss$ghg and respects the spirit of tort law by nmaki
applicable the law of the country that has the nesitorial proximity with the tort. In th&hopal
case for instance, the damage occurred in Indeayittims were Indian and the event giving rise to
the damage occurred — at least materially — inalnbievertheless, when it comes to multinational
corporate groups causing environmental and/or kbaian, the idea of territorial proximity needs to
be rethought of in order to take into consideratt@economic reality of the business entity ad asl
the needs of victims to be granted an enhancedssdoesubstantive justice, and the needs of the
society as a whole in having higher environmertatdards globally. Indeed, in practice, the sofutio
pointing at the law of the host state as the applieclaw often results in the victims not beingpgady
compensated if compensated at all, as was their@®pal, and effective access to justice theeefor
calls for a different applicable law. This, in turfails to perform any corrective or distributive
function traditionally attributed to tort law totidy, nor does it play a deterring role. In reglithe

law of the “home state”, i.e. being the state whbeeparent company has its habitual residéhie,
much more likely to benefit the claimants than ke of the “host state® Anderson argues that
“generally speaking, parent companies are locateztonomically developed states that have had the
opportunity to develop more sophisticated and garerules for compensation. Their longer history
of environmental degradation, the higher incomes, the greater freedom to develop complex rules
tend to endow them with substantive tort rulesasettiapted to deal with environmental clain?s™.
Conversely, the applicable law of the state ofghlesidiary, often a developing county, is morellike

to have lower standards. In the Bhopal case, it avgsied that applying American standards as
opposed to Indian ones would have been benefwiddd victims. This relates to what was referred to
earlier as the structural problems in meeting theds of justice. There are three main reasons which

% R. Wai, ‘Transnational Liftoff and Juridical Touahdn: The Regulatory Function of Private Internatidreawv in a Global
Age’, (2002) Columbia Journal of Transnational La@9; L. Radicati di Brozolo, ‘Mondialisation, jurisdiion, arbitrage:
vers des régles d'application semi-nécessaire2003) rev. crit. DIP, 1; H. Muir-Watt and L. Radicdi Brozolo, ‘Party
Autonomy and Mandatory Rules in a Global World’, @D 6 Forum du droit international 2 ; C. GibsonybAration,
Civilization and Public Policy : Seeking Counterpolmtween arbitral Autonomy and the Public Policyfdbee in View of
foreign Mandatory Public Law’, (2009) 113 Penn SRév 1127; G. P. Romano, ‘Régles internationalemepplétives et
regles internationalement disponibles’, Regards comparatistes sur le phénomene contracfBelAM, 2009). H. Muir-
Watt, “Party Autonomy” in International Contract&rom the Makings of a Myth to the Requirements obh@al
Governance’, (2010) 3 European Review of Contract R&d

1 Which would be the place of central administratias results from Article 23 of the Regulation.

%2 L.F.H. Enneking, ‘Crossing the Atlantic? The patti and legal feasibility of European foreign dirdiability cases’,
(2009) The George Washington International Law Revie

% M. Anderson, “Transnhational Corporations ..” ojp. 1©.51
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bring about or perpetuate legal underdevelopmernel socioeconomic underdevelopment;
inequality of bargaining power; and interjurisdietal competition. The first of these, socioeconomic
underdevelopment, almost goes without saying s & general problem in the developing world that
the legal infrastructure is often not equippedéaldvith cases like the two above due to the loxelle
of general development in the country.

Inequality of bargaining power is a feature of emmic globalisation, and one which it is easy to say
at work in theSaipancases. The combined effect of the lax legislatind unique export benefits of
Saipan attracted a large amount of investment Uiiog, in the 1980s, around 20 of the largest
clothing manufacturers in the USA). Once this inrent was in place, any Saipanese legislator
would have to think very carefully before upping tlevel of labour law protection, for fear that the
companies would depart taking with them a hugeiq@omf the Island’s economy. Indeed, it would
even appear that the motivation behind the nedgmtiadf Saipan’s Charter was to create a lax,
migrant-based labour market in order to attracestwment’. The inequality of bargaining power
between the TNCs (acting collectively or aloneplwious in such a scenario, and is linked to the
mobility of TNCs brought about through economichglisation. Whether acting directly, as was the
case in Saipan, or through subsidiaries, as in rfarelign direct investment, it is clear that TNGwé
easy opportunities for creating effective exit t&dgies, so that if they are not pursuable outsidée
host-state, victims are left with little, if anyffective redres§® This economic inequality can on
occasion lead to extreme results for access ticgudn Papua New Guinea, legislation was passed
making it a criminal offence to seek compensatioforeign courts, enabling Corporations to pass on
the costs of their activity to the local populatieithout fear of reprisals. The Papua New Guin&a la
was passed in response to investment by B.H.P wihse ‘lawyers apparently drafted the
legislation’®® BHP subsequently released toxic substances frein hining operations into the Fly
River Systent’

The third reason for underdevelopment, and potintibe most problematic, is interjurisdictional
competition. This is the systemic aspect to theraor of legislative will which applies in the
situation of state-investor bargaining just disedssthe so-called prisoners’ dilemma. It has been
demonstrated, applying the principles borrowed fgame theory, that the effect of TNC mobility in
an increasingly globalised world is to pit legisiat against one another in a ‘race to the bottesn’ a
they compete for corporate favotinn effect, although theollectiveinterest of all states in a given
grouping is to adopt higher standards, levelling fhlaying field at a high level of minimum
protection, theirindividual interest lies in deviating from this strategy, latgrally adopting lax
standards and thereby becoming the most attractiggne for investment opportunities. Thus no
single state has a rational interest in unilatgratlopting higher standards. As a consequence, law
comes to be treated like a product on the globaket®’ For instance, labour law, environmental
protection but also human rights, health and sgcmorms affect the costs involved in running a
business. The absence of effective minimum globahdards works to the detriment of the local
population (of the place where the subsidiary cahits activities), who, unlike the investors, a
mobile, and are therefore unable to “choose” tlasirin the way investors do. Perhaps unsurprisingly
those most detrimentally affected by this phenometemd to be the poorest and those in varying

% See F-M Chua Short, ‘Experiment in Protecting WeskRights: The Garment Industry of the U.S. Commaithieof the
Northern Mariana Islands, ABomment {2004-05) 7 U Penn J Labor & Employment Law 97978 — 975.

% It is true that where a parent company disownstitssidiary, leaving an orphan undertaking, sondeess may still be
obtained from the latter, but if profit maximisatids the strategy, it is likely that the local sidisry will be left asset-poor,
while the parent escapes relatively unscathed

% M. J. Whincop & M. KeyesPolicy and Pragmatism in the Conflict of Lavgdshgate, 2001)116

%7 SeeDagi v B.H.P (No. 2)1997] 1 V.R. 428 (Australia)

9 H. Muir-Watt, ‘Aspects économiques du droit in&fonal privé (réflexions sur limpact de la gldbation économique sur
les fondements des conflits de lois et de juridis)’, (2007) 307 RCADI 25

9 H. Muir-Watt, “Aspects économiques du droit in@ional privé...”,op. cit.,at 140 and seq.
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degrees of poverty® In order to avoid these persons from becoming \iwtims of another
fundamental right violation, namely a denial oftjos, it is crucial that access to substantiveigadbe
given to thent®

A potential solution would consist in allowing thietims of corporate human rights abuses a further
choice-of-law between thex loci damni/delicti commissind the law of the “home state”, in order to
redress the balance of power between the partifeigase of social environmental torts, something
which, it should be said, also furthers the equalftarms as a general principle of law and a Human
Right°? This, in turn, would insure an effective accespsice. On first glance, this idea may appear
to somewhat contradict the general objectives iofpe international law, namely the neutrality loét
conflict of laws rules as well as, the legal certainty gmddictability that are very much still
considered to be overarching goals in Europeanlicomff laws, as opposed to modern American
conflict of laws which does not rely exclusively physical contacts with the involved States anymore
regardless of the content of their substantive Igusisdiction-selection”), but rather operatesnare
“content-orientated law selectioi™

However, on closer analysis, it appears justifigdtire need to redress the balance between the
victims, who are in a position of particular vulability, TNCs, and society as a whole, which imply
incorporating more flexibility in the private intetional law of torts as well as taking greater
consideration of the likelihood for justice to bietained by the victims as a result of the operatibn
the conflict rule in question. Indeed, this idea teeen largely accepted when it comes to weaker
parties who have been given, in European law, ehoiclaw benefits. For instance, on matters of
contractual obligations, in which the parties’ filemn to choose the applicable law appears as a
cornerstoné® parties regarded as being weaker are protectezbifjict of law rules that are more
favourable to their interests than the generabtiifeThis entails that party choice of law be limited t
increasing the protection provided under the lawhefweaker party’s habitual residence (in the case
of consumers) or place of employment (in the casenoployees). By analogy, since victims of
Human Rights violations by TNCs are in a simildugiion as weaker parties, the syllogism requires
that a similar solution be applied to them. Thealabce of powers between the parties thereforg full
justifies giving a further choice-of-law option the victims, allowing them to choose the law of the
multinational company’s home state as the appleddlv. Just as in the case of weaker parties in
contractual obligations, the fact that this chastay limited ensures some type of legal security an
predictability as well as allowing for the choicé law rule to remain efficient in the law and
economics approach to conflict of IaWswhich entails that when a dispute arises, setifiénee

100 1 Muir-Watt, Aspects économiques du droit intéioraal privé,op. cit

101y van Den Eeckhout, “Coporate Human Rights Violasi@and Private International Law..dp. cit, at 19: “Care should
be taken to ensure that PIL is not reduced to stnument of power in the hands of the strongerypattto can use it in order
to benefit even more from a situation of ‘competirayms’. In the dynamics of a situation of compgtirorms, PIL should
not lend itself to be used to the detriment ofdtracturally weaker party and close all doors fiotimns.”

192 For instance, it is protected as part of the righd fair trial guaranteed in Article 6 of the Bpean Convention on Human
Rights.

1035, Symeonides, ‘Rome Il and Tort Conflictsop, cit n.75

104Rome | Regulation, Recital 11.

105 Rome | Regulation, Recital 23.

108 Michael J Solimine, ‘An Economic and Empirical Aysis of Choice of Law’, (1989) 24 Ga. L. Rev. 49;rhaD.
Kramer, ‘Rethinking Choice of Law’, (1990) 90 Colum.Rev., 277; Joel P. Trachtman, 'Conflict of Lawslaccuracy in
the Allocation of Government Responsibility’, (19926 Vand. J. Transnat'l L.; Lea. Brilmayer, 'Maxizimg State Policy
Obijectives’, in Lea BrilmayeiConflict of Lawg(Little Brown & Co Law & Business, 1995), 165; Erin ®'Hara and Larry
E. Ribstein, ‘From Politics to Efficiency in Choicé loaw’, (2000) 67 U. Chi. L. Rev.1151; Horatia Muiraty, 'Law and
Economics. Quel apport pour le droit internatiopalé?’, in G. Goubeaux, Y. Guyon, C. Jamin, P. ltdgaG. Viney, J.
Waline (eds.),Le contrat au début du XXléme siécle — Etudesteffed Jacques GhestifL.G.D.J., 2001) 685 ; Joel P.
Trachtman, 'Economic Analysis of Prescriptive Jdiéd§on’, (2001) 42 Va. J. Int'l L. 1; Andrew T. Gman, 'Choice of Law:
New Foundations’, (2002) 90 Geo. L. J. 883; Chnist@drchner, '’An Economic Analysis of Choice-of-Lawma Choice-of-
Forum Clauses’ in Jurgen Basedow and Toshiyuki Keus.j,An Economic Analysis of Private International Lé&wohr
Siebeck, 2006), 33; G. Ruhl, 'Methods and ApproadheShoice of Law: an Economic Perspective’, (2028)Berkely J.
Int'l L. 801.
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facilitated and costs of litigation reduc®dFurthermore, allowing the victims to choose the \eith
the highest standards respects the comparativéateguinterest of the state whose law is seleated
the applicable law.

As a consequence, in the case of a parent compamgually situated in a developed country —
conducting activities through its subsidiaries then establishments — often situated in developing
countries — which result in social environmentaindge, it would be in the interest not only of the
victims but also of the society as a whole to alline victims for a wider choice of law. Such a
solution would probably realize the best comprontiegveen the different interests coming from the
different approaches to private international law terms of comparative regulatory interests,
economic efficiency, neutrality, legal security gorédictability and harmony of decisions. This wbul
enable conflict of law rules to perform a regulgtdunction on the conduct of multinational
corporations as opposed to contributing to theethtization dynamics” triggered by competing legal

norms:®

The Effect of Non-Domestic Norms

Having recourse to private international law medbmms to provide access to justice to victims of
Environmental Social abuse, does not mean thatr atbe-domestic norms cannot be taken into
account” Rather, it is suggested that international lamgpgles based on Human rights should be
taken into consideration to verify that substanju&ice is achieved, and that “soft law” norms are
used as standards of conduct.

International “Hard” Law

Most of the case-law of the ATCA referred to intgranal law as the applicable law. International
law substantive rules could be drawn from treat@snventions, agreements, the case law of
international and inter-regional courts, and custogninternational law on environmental protection
and social standards. The main problem of suchpamoach is that the current state of international
law is such that the rules consist more in gengriaiciples than specific rules and therefore, they
would not provide enough guidance to determine gpecifics of corporate civil liability that are
normally dealt with by tort law. In addition, diteand horizontal effect has only been recognized to
few international norm4?

Nevertheless, that does not mean that the intemmatenvironmental and social standards should not
play a role in those cross-borders tort actionsnsjyd NCs. They should be taken into account by the

197 Russel J. Weintraub, 'The Choice-of-Law Rules oflueopean Community Regulation on the Law Applicabléon-
Contractual Obligations: Simple and Predictable, omences-Based, or Neither?’, (2008) 43 Texasnktienal Law
Review 401.

108 v/ Van Den Eeckhout, '‘Competing norms and EuropPaivate International Law. The role of Europeanvie
International Law’. Sequel to “Promoting Human Rghtithin the Union. The Role of European Privateiinational Law”,
contribution to the REFGOV Project 2008, FR 20, k¢ at http://papers.ssrn.com/sol3/papers.cfnfzadisid=1259334;
“Corporate Human Rights Violations and Private Inational Law...’,0p. cit

109 On the relationships between private internatidaal and non-domestic norms, see: J. Bomhoff antléuwese, 'The
Meta-regulation of Transnational Private Regulatid®8011) 38 Journal of law and society, 138; C. ge®r 'The idea of a
Three-Dimensional Conflicts Law as Constitutionalrfor(2010) RECON Working Paper;

110 v van Den Eeckhout, ‘Corporate Human Rights Violas and Private International Lawgp. cit, at 16; P.A.
Nollkaemper, 'Public International Law in Transmatal Litigation Against Multinational Corporation®rospects and
Problems in the Courts of the Netherlands’, in MKBmminga and S. Zia-Zarifi (eds.Rublic International Law in
transnational litigation against multinational coopations: prospects and problems in the courtshefNetherland$ Kluwer
Law International, Den Haag, London, Boston, 2000).
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forum while establishing the tort, the damages sman. In other words, the forum should construe
the applicable law in the light of those internatibstandards, thereby providing a floor of minimum
protections in respect of environmental harm thatileh be used as a sort of minimum standards. In a
case where a reconciliation between those intemmatiminimum standards and the applicable law
were not possible, the forum could always substittg own law (assuming of course that it would
include the international minimum standards or ddu thus construed) to the normally applicable
law through the technique of the public order pokzception. If it were considered that an applieab
law did not provide the victims of corporate humaghts abuse with effective access to justice,
compensation or would disregard international stagh&l laid down by international instruments, that
could be considered to contradict heblic policyof the forum!* resulting either in the substitution
of thelex fori, or in a partial application of the applicable [&In Europe, that position would be
further reinforced by the idea that applying a igmelaw disregarding international human rights
would constitute a violation of the forum Stateldigations with regards to the European Convention
on Human Right$™

“Soft Law”

On 16 June 2011, the UN Human Rights Council emdbtee Guiding Principles on Business and
Human Rights elaborated by UN Special Represestdiiin Ruggie, articulated around 3 pillars: the
States’ obligation to protect Human Rights, the twhational Companies’ obligation to respect
Human Rights, and the need for victims to find reyié* Within the EU, the institutionS? and more
specifically the European Parliam&fitand the Commissiolt’ have tried to encourage social
responsibility of corporations through the adoptioon a voluntary basis, of codes of conducts
incorporating a certain number of standards they indeavor to respect in their delocalized actiwit

in the social and environmental spheres, amongdsérothings. These norms are inspired by
international soft law instruments such as the @atien of the International Labour Organization,
and the guidelines of the Organisation for Econoi@m-operation and Development (OECD).
Significant questions surround the legal strendthhese soft law instruments that are not legally
binding. The French criminal court adopted a vetgriesting position in thErika casé'® by using the
codes of conduct adopted by Total on a voluntasysti® serve as a basis for its criminal liabilifhe
sort of approach, consisting in using soft lawrmsitents as standards for evaluating conduct, doaild
used in tort law as well. Indeed, a recent firstamce decision of the English High Court seengoto
in this direction. InChandler v Cape pl¢2’ it held that a British parent company was liable tfe
acts of its South African subsidiary on the balsat it ‘retained overall responsibility’ for the dith

111 Fédération Internationale des Ligue des Droit§liemme, (FILD) « Entreprises et violations des itsale 'Homme —
Un guide pratique sur les recours existants a elfition des victimes et des ONG » (2010), availahble
http://www.fidh.org/Entreprises-et-Droits-de-l-Horenn-guide-sur-les

112 As the English courts decided to da<nwait Airways Corp. v Iragi Airways Co. et [@2002] UKHL 19.

130. De Schutter, 'The Accountability of Multinatiais for Human Rights Violations in European Law’, @erfor Human
Rights and Global Justice, Working paper No. 1, 2@ldbal Law School Faculty, New York Universitytfaol of Law.

114 gpecial Representative of the United Nations Segrédeneral on Business and Human Rights, Guidingcipites,
available at: www.business-humanrights.org/Speciaf®etal/Home

15 A Voiculescu, 'The other European framework forgorate social responsibililty: from the Green &aip new uses of
human rights instruments’, in D. McBarnet, A. Voiestu and T. Campbell (ed3he New Corporate Accountabili(CUP,
Cambridge, 2007) 370.

118 Résolution du Parlement Européen A4-0508/98 ; Réenldu Parlement Européen (13 mars 2007) on Catpdsocial
Responsibility : A new partnership.

117 Commission Communication (2006) to the Europeanidaeht, the Council and the European Economic aiab
Committee implementing the Partnership for Growtld dnbs: making Europe a Pole of Excellence on CatpoBocial
Responsibility.

118 Cour d'appel de Paris, 30 mars 2010 ; http://wwwiremnement-france.fr/0331-cour-appel-paris-conéirerika
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and safety policies of its subsidiaries, and shdyldmplication be judged against the standards of
those policies (although this fact was acceptethbydefendant company and not in issue at thé.trial

Conclusions: The Need for a Social Environmental &tice Approach to Justify Victim
Choice

In our view, the private international law of todan be a useful addition to Public Internatiorsaha
“tool for enhancing human right$* While public international law aims at holding &® (such as
the “home state”) responsible for the conduct t"“TNCs, private international law looks directly
into the responsibility of the TNCs responsible fioe damage. In doing so, it respects the “polluter
pays” principle and can have an important deterreffiéct that may help in reducing future
environmental social damage.

By holding TNCs responsible, tort law forces thetfemsor to incorporate negative externalities
directly into the cost of conducting the polluting degrading activity?* It also provides a potential
redress to victims who in many cases would go upastsated, although the growing jurisprudence of
international human rights courts in this area, owhioften provides an alternative route to
compensation for victims via the imposition of staability, should not be underestimated. The real
advantage of tort lies in its ability to imposeddit liability on the tortfeasor. In order to achaethis
task, however, certain improvements may be necegsarder that it be better suited to the complex
nature of environmental social torts. In additidnis important to redress the balance between the
parties, while taking into consideration the pae vulnerability of the victims, and the needtioé
society as a whole for higher standards of enviemtal social protection. The main innovation we
suggest is to take into consideration the econagality of the entire business entity (that is foé t
multinational or transnational corporate group) dpen up the possibility of victims availing
themselves of the jurisdiction of the forum whene parent company is domiciled as well as the
application of the law of that domicile, and clagithe little pockets of the Wild West that endure
when no appropriate forum exists through the meditheforum necessitatis

This is not to say that tort law is a perfect solut far from it. As we repeatedly mentioned, thare

a number of obstacles to its proper use as a twquétice. One of the main difficulties that téatv
faces when TNCs are involved is the “piercing af ttorporate veil”. In an international tort case,
piercing the veil enables the imputation of lidlgitio the parent company for the acts of its subsyg
through an exception to the doctrine of limitecbiily. However, it remains in practice an almost
impossible barrier to surmoutt and poses a ‘fundamental barrier to the impositibtiability ...
upon parent and affiliates for the activities ofsabsidiary of the groug® It is thus easy for
multinational companies to take advantage of thmptexity of the structures they can créétéo
ensure that parent companies, which generally haldt of the funds (as was the case in Bhopal),
carry virtually no responsibility for the acts dfeir subsidiaries. Nevertheless, such a solutidaris
from satisfying, as it fails to take into consideya the economic reality of the unity of the all
business enterprise and the links that exists letlge various components of a group of companies

120/ van Den Eeckhout, ‘Corporate Human Right Vialas and Private International Laep. cit 19.

121 M. Anderson, ‘Transnational Corporations and Envinental Damage..dp. cit.

122 gee, for a study of veil-piercing in the Unitect8s which suggests that US courts lasslikely to pierce the veil in
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claim. See J. H. Matheson, ‘The Modern Law of Coap®iGroups: An Empirical Study of Piercing the Cogpe Veil in the
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123 p_ |, Blumberg, ‘Accountability of Multinational @oorations: The Barriers Presented by Concepts ofCtiporate
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Normes sociales, droit du travail et mondialisati@alloz, 2006).

94



Corporations and Social Environmental Justice: TiodePof Private International Law

and the fact that, as Anderson put it, very oftea parent company is the “mind” of the entire
transnational enterprise and a single policy decisioming from the headquarters of the parent
company can have important consequences (includitgrms of social environmental damage) in a
number of countries where subsidiaries (and atiéiti are locatetf® Indeed, ‘although conducted
world-wide through hundreds of subsidiaries of lafies, modern large business is, in economic
reality, typically a single economically integratedterprise functioning with a common objective
under the control of its parent comparsy'.

Unfortunately, as Blumberg has shown, this trams&dion of business, which began at the start of the
19" century was not followed by a corresponding tramsfdion of legal rules, and in the TNC context
we are almost a century behind in this respect. édw the specificity of the need for social
environmental justice might justify the adoptionasf anthropomorphic approach which would mean
that, in the same way a parent bears vicariousonsspility for the torts of their children, the gat
company would have a vicarious responsibility fog torts of their subsidiaries, without the need to
prove the fault of parent company itself. This typke approach would have the advantage of
circumventing the very difficult operation of piérg the veil. Such a solution could be adoptedhay t
States as an overriding mandatory ritde de policg that would apply before the determination of the
applicable law, or could be considered as beinggfahe international public ordeordre publig.

Ultimately, as many commentators have argued, gresandards, both in social and environmental
terms, benefit investors by reducing long-term gidinked to foreign investment and thereby
maximising profits and reducing potential liabéiti Our approach to private international law, we
argue, simply levels the playing field by recognisithe inherent inequalities which exist between
capital and victim mobility in an age of globaligat and the well-recognised societal risks posed by
environmental harm. The twin recognition of these factors justifies, in our view, a move away
from local and localised jurisdiction and applietdw solutions to a more glocal system, whereby th
national courts of home states, or potentiallynifot states where a denial of justice would othsewi
occur, operate to enforce the highest environmestahdards on a global scale through local
enforcement against the economic entity which belireate responsibility.

We remain cautiously optimistic about the futureu@s in the U.S. have not yet rejected the presnise
of the ATCA outright, and some recent decisionsagong way in suggesting that it is precisely to
cope with the problems of extraterritoriality andrgorations that the statute exi§tsMeanwhile,
across the Atlantic the English courts are sinmylambening the concepts of jurisdiction and parent
company responsibility, while courts in civil lawuntries are beginning to show similar adventurist
tendencies. The proposal to includéoeum necessitatig the revision of the Brussels Regulatdn
also suggests that such matters are not being atedleat the European level, either, while
environmental protection remains high on the irdéomal agenda. It is to be hoped that this tenglenc
will continue.

125 M. Anderson, “Transnational Corporations and Emwinental Damagebp. cit n.51
126 i
Ibid.
127 Doe v Exxon Mobjlsupran.50
128 Commission proposal (COM(2010) 748/3)
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The Challenge of Environmental Justice

In our search for progress in this field, we outghisk whether we need to fashion new rights Il wi
avoid the pedantic and useless schematization efieiation rights’ — inherently related to the
environment and new technology related risks, @r@tively whether we can ‘adapt’ the conceptual
and normative framework of international human tsgio new situations so as to extend the scope of
protection to novel risks and to the impact of emwvimental degradation on human rights.

The question whether human rights are the propgal I¢ools for dealing with the increasing
degradation of the environment has now become timoedy than ever for at least two reasons. First,
contemporary developments at the level of treaty kmve tended to fashion the entitlement of
individuals, communities, and groups to take parrivironmental decisions affecting their livesi an
to access justice with respect to adverse impamtsed to their environment in terms of ‘human
rights’. We may call this phenomenon the ‘procetization of environmental rights’ in the sense of
an individual and social empowerment to participate the deliberative process leading to
environmental decisions and in the activation ofiedies against environmental harBvidence of
this trend can be found in the 1998 Aarhus Conwearmin Access to Information, Public Participation
in Decision-Making and Access to Justice in Envinental Matterg,as well as in the 1993 NAFTA
side agreement on Environmental Cooperatiofihe importance of these developments cannot be
underestimated if we consider that, in mattersneirenmental law, the international system remains
disabled by the lack of a compulsory dispute settlet mechanism, which reduces its effectiveness as
compared to the system of international economic-awith compulsory investment arbitration and
binding WTO dispute settlement procedures.

The second reason for revisiting the issue of thture and scope of environmental rights is
substantive. Recent practice shows that the piotectf the natural environment in special socio-
cultural contexts is @ine qua norfor the enjoyment of human rights by members of rilevant
group or community. The high-water mark of thiswttecan be found in the recent UN Declaration on
the Rights of Indigenous Peopfeand in the previous Banjul Charter on Human angbRs Rights,

1 See Redgwell, ‘Access to Environmental Justice’FirFrancioni (ed.)Access to Justice as a Human Ri¢2007), at
153ff; Cameron and Mackenzie, ‘Access to Environmedtistice and Procedural Rights in Internationstititions’, in
Boyle and Anderson (ed$jluman Rights Approaches to Environmental Protecti®96), at 129ff.

2 Adopted 25 June 1998, entered into force 30 @122161 UNTS 447.
3 Adopted 8 Sept. 1993 and entered into force 11884, 32 ILM (1993) 1482.

4 Adopted by GA Res 61/295 of 13 Sept. 208i%. 29 of the Declaration expressly addressesrenmental rights and reads
as follows:

‘1. Indigenous peoples have the right to the cormteam and protection of the environment and thedpctive capacity of
their lands or territories and resources. Statedl @stablish and implement assistance programmesnfligenous
peoples for such conservation and protection, witho discrimination.
2. States shall take effective measures to enbatend storage or disposal of hazardous matetial ke place in the
lands or territories of indigenous peoples withoutheir free, prior and informed consent.
3. States shall also take effective measures tarenss needed, that programmes for monitoringntaiaing and
restoring the health of indigenous peoples, asldped and implemented by the peoples affected bly suaterials, are
duly implemented.’
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which proclaims in Article 24 the right of Africapeoples to ‘a general satisfactory environment
favourable to their developmenit’.

But does this practice indicate that a human righta healthy and sustainable environment has
emerged in international law? As the following dission will show, the extensive case law
developed by human rights courts and supervisodigsoat regional and universal levels tends to
indicate that indeed an environmental dimensiohwhan rights has been recognized as implied in
the commitments undertaken by the relevant humgimisitreaties and conventions. But, with the
exception of the Banjul Charter and its implemeniurisprudence, environmentally related ‘rights’
have essentially been conceived as ‘individual teghieveloped as an extension, by way of
interpretation, of other expressly recognized humgints — such as the rights to life, health, peva
and family life - and not as a collective righttbé community affected by the disputed environmenta
impact. The argument put forward here is that #pproach, although acceptable as a provisional
solution in the face of extreme environmental abushich directly affect individuals, is ill-suited
addressing environmental degradation as such anditfused effects that such degradation has on
society as a whole. In my opinion, the rigid mamaece of this approach contributes to the
‘stagnation’ of international law, and more parkigly to the confinement of the idea of ‘human
rights’ within an individualistic horizon, which meins blind to the intrinsic linkage between the
individual and the collective interests of socieffhe plea is therefore for more advanced
jurisprudence in the field of human rights whicleagnizes the collective dimension of the right to a
decent and sustainable environment as an indispiensandition of human security and human
welfare. The following analysis will try to idengifvhat potential exists for achieving progress tava
this goal within the present legal framework of fmmights.

The Human Dimension of Environmental Law

The first important statement on the link betweemhbn rights and protection of environmental
quality can be found in the 1972 Stockholm Declarabn the Human Environment. Principle 1 of
the Declaration, issued from the first UN conferon the environment, proclaimed that ‘Man has
the fundamental right to freedom, equality, andga@dée conditions of life, in an environment of a
quality that permits a life of dignity and well bgi and he bears a solemn responsibility to pretedt
improve the environment for present and future garns’. In its simplicity, this statement contagh

all the elements for the combination of ecologiaati human rights approaches to the question of
environmental protection. It recognized that th@oyment of freedom and equality among human
beings is inseparable from the preservation ofrairenmental quality which permits human dignity
and human welfare. It was couched in the terms sblamn ‘covenant’, i.e., a commitmegtga
omnesto the protection of an international public gooather than a reciprocal obligation between
states, thus echoing the language of human rigetsies’ It introduced the concept of inter-
generational responsibility to protect and imprdwe environment.

If we look at this statement through the lens dfatgs impending environmental disasters, in
particular, the aggravating effects of climate d@gnwhich is now reaching the level of a threat to
human security, it is easy to see that Principdé the Stockholm Declaration contained an innogtiv

even revolutionary, approach to the safeguardinghwihan rights and human dignity through

® African Charter on Human and Peoples’ Rights, adbpfeJune 1981, entered into force 21 Oct. 1986.

®Itis not by chance that only 6 years before tiNehad adopted the two most important human riglesties on civil and
political rights, and on Economic, Social and Crdtuights, under the name of ‘Covenants’ thus usetming, at least at
a political and moral level, their character ofadesin commitment toward the international commumis a whole
rather than a mere contractual instrument.
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environmental protectiohUnfortunately, subsequent environmental diplomatyhe UN level has
not fulfilled that promise. Twenty years after tBéockholm Declaration, the Rio Conference on
environment and development ended up with a Deaaravhich substantially departed from the idea
of a link between human rights and environmentaitgmtion. Principle 1 of the Rio Declaration
limited itself to proclaiming that human beings abee central concern of sustainable development’
and are ‘entitled to a healthy and productive iliféharmony with nature’. This is hardly human right
language. The main concern of the Declaration Wwasconjugation of environmental protection with
economic development, not the safeguarding of humgints through enhanced environmental
protection. The conciliation of economic growth winvironmental protection remains the focus of
environmental diplomacy even in the post-Kyoto riegions on global warming).

A similar lack of progress characterizes the humgints diplomacy with respect to the development
of a set of specific environmental rights. The warkdertaken to this end in 1992 by the now defunct
UN Sub-Commission on the Prevention of Discrimimatand Human Rights, although limited to the

adoption of a soft law instrument (a ‘Declaration) a set of principles on human rights and the
environment, received little support from the HunRights Commission and no progress has since
been made at the inter-state level toward the eddiba of a normative instrument of this kihd.

More recently, some progress towards the integratfe@nvironmental considerations into the existing
law and practice of human rights has been madeeategional level. In 2005, the Council of Europe
adopted a ‘Manual on Human Rights and the Envirariffewhich takes stock of the growing
jurisprudence of the Strasbourg Court on the stilgied lays down a set of general principles which
have a direct impact on the adjudication of envimental claims which are based on specific
Convention rights such as the rights to life, propea fair hearing, as well as private and fantifs.
According to these principles, (i) states are abvaliged to take and implement measures to control
environmental problems which affect the enjoymenhuman rights recognized in the Convention;
(if) states have an obligation to provide inforroatrelating to serious environmental risks, to easu
public participation in environmental decision-nraki and access to environmental justice; (iii)
environmental protection can be a legitimate aina idemocratic society for the purpose of limiting
certain Convention rights, in particular the rigbtprivate and family life and the right to propert
(iv) national authorities enjoy a margin of appadcn in the balancing of individual rights and
environmental concerrs.

In spite of the unquestionable importance of thpseciples in opening up an environmental
perspective for the implementation of the Europ€amvention on Human Rights, the Council of
Europe Manual remains quite conservative with réger the progressive development of an
independent set of environmental human rights. \peiptedly, it clarifies that the ‘Convention istno
designed to provide general protection of the emvitent as such and does not expressly guarantee a
right to a sound, quiet and healthy environmé&nThis statement is certainly correct if one takes i

" This potential of Art. 1 was clearly perceived diyme forward looking commentators of the time. Sasicularly Sohn,
‘The Stockholm Declaration on the Human Environrhelst Harvard Int'l LJ (1973) 451.

8 The UN Climate Conference has taken place in Copemhag.8 Dec. 2009.

® The Draft Declaration of Principles on Human Rigatsl the Environment, with the report of Special [ftafeur F. Z.
Ksentini, Annex 1, can be seen as an elaboratid?riotiple 1 of the Stockholm Declaration: it deekhin para. 2 that
‘[a]ll persons have the right to a secure, heatihg ecologically sound environment’ and in pardhd right to ‘an
environment adequate to meet equitably the neegsesent generations and that does not impairigfsrof future
generations to meet equitably their needs’: UN BAEN.4/Sub.2/1992/7.

10 CoE Committee of Experts for the Development of HaurRaghts, ‘Final Activity Report on Human Rights atite
Environment’, 10 Nov. 2005, DH-DEV(2005)06 rev.

" pid., at 10.
2 1hid.
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account only the original intention of the draftesk the European Convention. But it becomes
problematic when we take into consideration thdqanad impact which environmental degradation
has on international law, the vast environmentebjuudence of European Court over the past two
decades? and, more important still, the express recognitiothe set of principles of the Manual of
environmental values as a legitimate aim capablinifing the applicable scope of the Convention
rights. It is hard to understand how such a legitamaim can work effectively without accepting a
certain degree of internalization of environmentalues within the system of human rights of the
Convention.

In a more specialized context, some progress caleteeted with regard to the recognition of thétrig

to water as a specific entittement to environmeqtaillity and resources. In its General Comment No
15, the UN Committee on Economic, Social and CaltiRights has recognized that states are under
an obligation to ensure an adequate and accessilplply of water for drinking, sanitation, and
nutrition in accordance with Articles 11 and 12tlbé 1966 UN Covenant on Economic, Social and
Cultural Rights* Besides, the Economic Commission of Europe hamgied the adoption of a
Protocol on Water and Health to the 1992 Conventiorthe Protection and Use of Transboundary
Watercourses and International Lak&$he formulation in the Protocol of access to watgerms of
basic human needs has the effect, as a minimumeaiiring a human rights approach to the
interpretation of the relevant international instents on the use of transboundary watercodfses.
This could thus provide a criterion for the reviefvthe legitimacy of state policies which authorize
the unsustainable use of water resources in sugyaas to deprive affected people of their acoess t
safe drinking and sanitation. It is interesting rtote that such an argument underlies the claim
submitted by Argentine local authorities before fmaerican Commission of Human Rights in the
context of the pending dispute before the Inteamati Court of Justice (ICJ) between Argentina and
Uruguay on the legality of the latter’s authoripatin its territory of large pulp mills which Arggna
fears will damage the downstream ecosystem of thegwihy rivert’ It remains to be seen how
international adjudicatory bodies will balance tt@lective claim of the local population to access
safe drinking and sanitation water with the compettlaim of the host state of the investment to
proceed with an economic development project, ésleavhen the project has the support of the
majority of the population. Certainly, one cannghdre that, in this context, the progressive
implementation of economic and social rights weigkavily against the justiciability of the right to
clean water. Like all economic and social rightss typothetical right would still remain a rightt o
progressive implementation contingent on availabsmurces of the state concerned, and thus subject
to democratic processes of majoritarian delibenatiurther, even in the unlikely event that thérig

to water were to trump the competing claim to ecoicodevelopment, the result would remain
extremely limited and would imply the overridingportance of access to water for human health and
sanitation but not of environmental quality as edoler issue of human rights.

13 See below section 3.
14 General Comment No 15: the right to Water (Artsahdl 12), 26 Nov. 2002, ESCOR, 2003, Supp. 2, 120.
15 Adopted 17 June 1999, UN Doc MP. WAT/2000/1.

811 this sense see Boyle, ‘Environment and Human tRighn Max Planck Encyclopaedia of Public Internationalva
(2009), at para. 14.

Y case Concerning Pulp Mills on the River Urugy&ygentina v Uruguay)filed with the International Court of Justice on
4 May 2006, still pending at the time of writing $ept. 2009).The complaint before the Inter-Ameri€@mmission on
Human Rights was initiated by the Governor of thegehtine Province of Entre Rios on the basis of dtheged
violation by Uruguay of a number of Arts of the Aritan Convention, its Protocol on Economic, Soarad Cultural
Rights, and the American Declaration. For a commsestPiscitello and Andrés, ‘The Conflict Between Atgea and
Uruguay Concerning the Installation and Commissiorofd?ulp Mills before the International Court of tlos and
Mercosur’, 67ZaoRV(2007) 159, at 181.
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Economic Rights and Environmental Rights

Given the modest progress achieved at the levselapidard setting, it is now necessary to ask whethe
more substantial progress towards the merging ofdmurights and environmental protection has been
achieved at the level of judicial implementationhofman rights courts and international supervisory
bodies. The examination of this practice is imparfar two reasons: first, since, as we have pdinte
out, the European Court and other human rightsdsduave developed a rich jurisprudence on the role
of human rights in adjudicating the legality of te&m environmental impacts on the life, propertyd a
the people affected. Secondly, the case law ofdathitory bodies in the field of international
economic law — notably, investment arbitration -eveh that the internationalization of investors’
rights and trade freedoms entails correspondingdtions on state regulatory powers, with the risk
that certain measures taken with a view to enswingronmental quality and environmental rights of
the local population may be attacked for their mgistency with investors’ rights or trade freed@m.
case recently adjudicated within NAFTA Chapter ¢déncerning the protection of investments, is
indicative of this risk. InGlamis Gold v U$® a Canadian mining company complained that its
investment in the United States had been injuredhleyAmerican authority’s denial, allegedly in
violation of NAFTA commitments, of the authorizatito proceed with mining in a sensitive area of
environmental and cultural importance in NorthemlifGrnia. The arbitral decision issued in June
2009 recognized that the conservation of enviroriataquality and of the cultural values attached to
the specific area — which was of great importarscaraestral land of the local native American gibe
— were legitimate aims of the United States justdythe limitation of property rights and other
economic interests of the investor. Other cases baen decided in recent years where human rights
— such as the right to water — have been invokembtmter the investor’'s claim that local regulasion
have caused an adverse impact on its internatjopestected interestS.This jurisprudential trend is
important for the purpose of taking into accounimam needs and conceptions of sustainable
development in the enforcement of economic righis fieedoms relating to investments and trade.
However, so far, this jurisprudence has played eelpu'negative’ role, in the sense of using
environmental considerations not so much as catisgt elements of ‘human rights’ but simply as
legitimate aims of the host state capable of Iggplktifying restrictions on the economic rights
guaranteed to investors & hoctreaties and under customary international lavis @pproach has its
limits. While it is true that it may result in anbéral decision recognizing the host state’s amtds
legitimate and justifiable on the basis of the sderation that the economic interest of the inmest
are subject to the regulatory powers of the h@tesespecially when such powers are democratically
exercised? at the same time it may result in an award of dgsdo the investor on the basis of the
argument that environmental goals, however legitnaad internationally recognized, do not exclude
compensation for the loss caused to the investdamot even justify discounted compensation.

Environmental Values in the European Convention orHuman Rights.
Let us now turn to the jurisprudence of human ggtdurts and human rights treaty bodies. Even a

brief overview of pertinent case law reveals a w@erable degree of progress towards the
development of an environmental dimension of humghts, but also a degree of ambiguity and

18 Glamis Gold Ltd. v Government of the United StafeSmerica available at: www.state.gov./documents/orgarnzedti

Y For a systematic analysis of this practice seeupuf-. Francioni, and E.U. Petersmann (ed#)yman Rights in
International Investment Law and Arbitrati¢®009).

20 seeMethanex Corp v United StateBinal Award, 3 Aug. 2005 44 ILM (2005) 134Barkerings-Compagniet AS v
Republic of LithuaniaCase No ARB/05/08/, Award of 11 Sept. 2007, availallécsid.worldbank.org/ICSID/Index.jsp.

21 Compania del Desarrollo de Santa Elena, SA v RepulflCosta RicaCase No ARB/96/1, Final Award, 17 Feb. 2000, 5
ICSID Rep 157.
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significant divergence of approaches in treatinghsdimension as connected either to ‘individual’
rights or to the ‘collective’ interests of the setgi.

Let us begin with the European Convention on HuRahts (ECHR). We have already pointed out
that in the past 25 years the Strasbourg Courtfate a positive contribution to the construction of
an environmental dimension of several rights englarin the Convention. This has led to the adoption
of the Council of Europe’s Manual on Human Rights ¢he Environmerft The Strasbourg case law
has contributed to the development of certain ‘emmental obligations’ incumbent upon states
parties by virtue of the Convention. These inclu@ethe positive obligation to regulate activities

an industrial or technological nature which migtiversely affect the sphere of protected rightshsuc
as the right to life (Article 2) and the right toiyate and family life (Article 8); (ii) the posite
obligation effectively to enforce legal, adminisiva, or judicial measures designed to prevent or
remedy the unlawful interference with such riglii$} the positive obligation to provide informatio
and engage in consultation with affected individuahd people with regard to the actual risk and
danger of the environmental impact in issue. Stgnith the early cases bhbpez Ostra v Spaihand
Guerra v ltaly’* the Court has contributed to the jurisprudentiavedlopment of a concept of
environmental obligations covering not only actastcarried out by the state but also those coeduct
by private parties. IfFadayeva v Russfa the Court found that industrial activities with aavy
environmental impact gave rise to the respondexté’stresponsibility for ‘failure to regulate prtea
industry’ when such failure resulted in a form af/igonmental degradation such as a failure to secur
human rights under the Convention. With regardhte tight to life, the Court has emphasized in
Oneryildiz v. Turkeyhat the ‘positive obligation to take all apprape steps to safeguard life for the
purposes of Article 2 ... entails above all a primduagy on the State to put in place a legislativé an
administrative framework designed to provide effectieterrence against threats to the right té. life
In addition, it is incumbent on the state to taképaactical measures to ensure the effective gotion

of citizens whose lives might be endangered byirtherent risks®® But the duty does not stop at the
adoption of the appropriate environmental measafggotection. These measures must be enforced
effectively. As stated ifaskin v Turkey

The Court would emphasise that the administratisbaities form an element of a State subject to
the rule of law, and that their interest coincidiéhvthe need for the proper administration of jcesti
Where administrative authorities refuse or failcmmply, or even delay doing so, the guarantees
enjoyed by a litigant during the judicial phasetaf proceedings are rendered devoid of purpose.

Taskinis noteworthy also for the emphasis the Court game the procedural duties concerning
provision of information and consultation with affed parties as a condition for the fulfilment loé t
obligations inherent in Article 8 of the Conventigprivate and family life) and for the proper
balancing of economic development goals and hurgdutst The case concerned the environmentally
noxious operation of a mine. The Court held that:

22 Seesupranote 12.

3 ECtHR SeriesA, No 303 C.

24 ECtHR Rep (1998-1) 210.

5 ECtHR Rep (2005-1V) 255.

26 Ibid., at paras 89 and 90.

27 2004-X Eur. Ct HR 1149, at paras 124—125.

102



International Human Rights in an Environmental Hxam

whilst Article 8 contains no explicit proceduralgrerement, the decision-making process leading to
measures of interference must be fair and such afdrd due respect to the interests of the inldizl
as safeguarded by Article®8.

As has been keenly obsern&dhis pronouncement by the Court has the effeattabducing, by way

of interpretation, a requirement of informed pracasd consultation borrowed from environmental
treaties, in particular the 1998 Aarhus Converifiand the 1991 Espoo Convention on Environmental
Impact Assessment in a Transboundary Corifext.

We can add to this observation that the Court bient a remarkable step, again by way of an
evolving interpretation, toward the extension oé tbbligation to avoid ‘interference’ from the
category of ‘public authority’, as literally provéd by the text of Article 8, to the conduct of ptier
parties. This has important implications for theorirontal’ implementation of the procedural
obligation concerning information and participatimnenvironmental decisions to the extent that it
permits full consideration, and a fair balancinfthee competing interests — economic and ecological
— involved in the environmental case.

But in spite of the undeniable progress marked hmsé¢ judgments toward the opening up of an
environmental horizon of human rights, they stil to achieve the objective of the recognitioraaf
independent right to a decent environment. Thigévented, first, at a substantive level by theefyur
individualistic conception of human rights stillrgading the jurisprudence of the Strasbourg Court.
Negative impacts on the environment, even whererseware relevant only in that they produce an
interference with the sphere of rights guaranteed tiee convention to ‘individuals’. Thus,
environmental integrity is not seen as a valae sefor the community affected or society as a whole,
but only as a criterion to measure the negativeachpn a given individual's life, property, private
and family life. Secondly, at the procedural lexbEg individualistic approach followed by the Court
excludes the admissibility of public interest predimgs to defend the environment, unless the
applicants can show a direct impact of the acésittomplained of on the sphere of their individual
rights. Both these limits are well exemplified Iy 12003 judgment of the European CourKymtatos

v. Greecé? The case concerned the contested draining of &amgetAlthough the drainage and
consequent destruction of the wetland resulted uokation of the law, the Court reaffirmed that
‘neither Article 8 nor any of the other Articles thfe Convention are specifically designed to previd
general protection of the environment as stia@nd concluded that the applicants, although tivex |

in the vicinity of the site, could not prove thaeir right to private and home life was affecteteT
paradoxical result of this decision is that thespreation of the environment from the attack caulsed
illegal activities depends on the interference thath illegal activities produce in the privatee libf
individuals. A different approach would have bearf@rable. The Court could have given more
weight to the illegal character of the environmédgstruction and interpreted Article 8 more liblgra
so as to consider the applicants legitimate stdkeh®in the management of natural resources which

%8 |bid. Art. 8 of the ECHR states: ‘Everyone has the rightespect for his private and family life, his horand his
correspondence... There shall be no interference fuybéic authority with the exercise of this rightcept such as is in
accordance with the law’.

29 Boyle, ‘Human Rights or Environmental Rights? A Reasseent’, XVIII Fordham Environmental L Rg2007) 471, at
497.

%0 Convention on Access to Information. Public Paptation in Decision-Making and Access to Justic&mvironmental
Matters, 25 June 1998, 38 ILM 517.

81 Adopted at Espoo, Finland, 25 Feb. 1991, 30 ILMBIB00.
32 ECtHR Rep (2003-VI) 257.
33 Ibid., at para. 52.
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were not only part of their extended home and peivige®* but, more importantly, constituted a public
environmental good affecting the collective lifetbé people living in and around the afea.

The African Charter and the American Convention onHuman Rights

A somewhat more progressive attitude with respette conceptualization of environmental rights as
‘collective’ rather than purely individual entitlemts can be found in the case law stemming from the
African Charter on Human and Peoples’ Rights ardkuthe Inter-American System. As for the first,
this comes as no surprise since the whole philosaftthe Charter is informed by the collective
dimension of human rights as Peoples’ Rights, asbeaseen from the Charter’s title. In the well-
known Ogoniland case® where the local population complained of the emvinental devastation
caused by the oil extraction industry in Nigeribe tAfrican Commission on Human and Peoples’
Rights construed the generic language of ArticloRthe Charté¥ in strict environmental terms and
declared that:

an environment degraded by pollution and defacethbydestruction of all beauty and variety is
as contrary to satisfactory living conditions armyelopment as the breakdown of the fundamental
ecological equilibria is harmful to physical and naichealth®®

This language transcends the purely individualiapproach to environmental rights as seen in the
jurisprudence of the European Court, and constnuesan rights guarantees in broad collective terms
as legitimate claims of the community to have thlity of its environment preserved against the
devastation wrought by unsustainable exploitatiormmneral resources. Also, the Commission’s
decision does not stop at the finding of a violatid the Charter, but goes on to order remediabact

to clean up and rehabilitate the lands and rivemhafjed by oil operations, and to require the
preparation of environmental impact assessmentsvels as the provision of information and
guarantees of public participation in decision-makbodies® This case may be unique in its use of
environmental consideration to challenge the soghdlity of unbridled oil extraction and in its fae

on the collective right to a healthy and satisfacenvironment for the local population, which tire
end, may even draw no material benefit from thenifidlr exploitation of local resources. Certainly,
this outcome was facilitated by the express refareto peoples’ rights in the African Charter.
However, a similar communitarian approach to the afshuman rights in environmental disputes can
be detected also in a number of cases decided tlmelé&merican Convention on Human Rights. In its
ground-breaking judgment iiMayagma Sumo Awas Tigni Community v Nicarguthe Inter-
American Court held that logging concessions awaitie Nicaragua to private investors in an area
claimed by a tribal community constituted a viadatiof the petitioners’ property rights guarantegd b
Article 21 of the American Convention. In spite tok lack of any express reference to communal

3 This argument has also been proposed by Judgealdmscon the basis of an expansive reading ofdkiers ‘home’ and
‘private life’ used in Art. 8. But his proposal rams confined within an individualistic horizon ghts protection. See
Loucaides, ‘Environmental Protection through thespuudence of the ECHR’, Mritish Yrbk Int'l L (2004) 249.

% This approach would have been consistent withapiroach followed a year later by the CourTaskin.Seesupranote
29.

% Soc. and Econ. Rights Action Centre v Nigetase No ACHPR/COMM/A044/1, OAU Doc. CAB/LEG/67/3 rev 5, a
para. 51.

37 Art. 24 reads: ‘All peoples shall have the rightitgeneral satisfactory environment favourabkaéar development'.
38 Supranote38.

39 Ibid., atparas 54—-69.

40| ACtHR Series C No79, 31 Aug. 2001.
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property in the text of Article 21, the Court irested the ‘right to property’ as inclusive of the
customary community entittement of the indigenoaspte to use their ancestral land for agriculture
and hunting, and to have it respected againstriieaanmentally and culturally destructive projeét o
commercial logging. In similar circumstances, th&ef-American Commission has used the
Convention provisions on the right to life to exddruman rights protection to communities threatened
by some form of environmental destruction. So i tAse of th&anomani Indianshe Commission
held that the construction of a highway by Brahilough a wild area in the ancestral lands of the
petitioners amounted to a violation of their righiife and physical integrit§" In the more recent case
of the Maya Indigenous Community of Toledioee same Commission, relying on the aforementioned
case ofAwas Tigniand citing the African precedent @goniland, held that a logging project
authorized by Belize posed such a threat to theralaenvironment of the Mayan community as to
endanger the whole economic and life support ortchvttie community depended. While recognizing
the importance of economic development, the Comamissoncluded that Belize had infringed the
petitioners’ right to property in their ancestrahdls.

The UN Covenants

At the universal level, the development of an esvinental dimension in the human rights provisions
of the two UN Covenants has been rather modes, lsdgause of the limited number of cases
involving environmental claims. Most of these casage been brought before the UN Human Rights
Committee under the minority protection clause dficte 27 of the Covenant on Civil and Political
Rights. This is a cultural provision which exprgssdfers to the rights of ‘persons belonging tolsuc
minorities’, rather than to the collective righfstioe group as such. Consistently with this wordiheg

UN Human Rights Committee has addressed envirorahempacts on traditional life of minorities in
the perspective of the ‘individual’ rights of mimyr members rather than of the community. So, in
llImari Lansman a case involving the impact of stone quarryingtloe claimant’s right to pursue
reindeer herding in an undisturbed habitat, the Qitae observed that ‘Article 27 requires that a
member of a minority shall not be denied his rigghenjoy his culture’. But ultimately it concluded
that ‘measures that have a limited impact on thg efdife of persons belonging to a minority wilbn
necessarily amount to a denial of the right unddicke 27’, and found that Finland had adopted
sufficient measures to minimize the impact on re@rdherding? A similarly restrictive view of the
role of environmental protection in human rightgudication emerges in relation to citizens’ claion t
have an environment free from generically modif@dps®® from nuclear wast& and from the
harmful radiological contamination following nuctetests!® At the same time, the case law of the
Human Rights Committee reveals instances of boliehce to a public interest approach in the
construction of human rights in light of environnenconsiderations. Inubicon Lake Band v
Canadathe Committee found that the adverse environmaémiadcts caused by oil and gas extraction
on the traditional lands of an indigenous communiwpstituted a violation of Article 27. In spite of

1 Case 7615, IACommHR Report No 12/85 OEA/ Ser L/V/Ii86. 10 Rev 1.
42 UN Human Rights Committee, Communication No 5112PR/C/52/511/1/1992 (1994), at para. 9.

3 Brun v France, where the Human Rights Committee declared thatp®son may, in theoretical terms and dntion
popularis object to a law or practice which he hold at aace with the Covenant’: Communication No 1453/200§,
Doc. CCPR/C/88/D/1453 (2006), at para. 6.

Y EHP v Canadawhere the Committee dismissed a claim of local erg&l based on the protection of the right to lifd a
private life against the opening up of a nucleastealumping site. The application was dismissedditure to exhaust
local remedies, but the Committee recognized thattimping of such waste might have raised a setioaat to life for
the local population: Communication No 67/1980,(x%. 1982 UN Selected Decisions of the Human Rights Committee
under the Optional Protocdl1990), ii, at 20.

“SBordes et al. v FranceCommunication No 645/1995, 22 July 1996.
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the restrictive language of Article 27, this demmsgoes beyond the purely individualistic concaptio
of indigenous rights; the finding of the violatioglates to the overall environmental impact of diie
operation on the subsistence system of the indigesommunity as a whole, and not on individual
members of the group. A similar community-orientggproach can be found Francis Hopu and
Tepoaitu Bessert v Francevhere the Committee upheld the petitioners’ aoind@ that a tourist
development project in Polynesia involved an unpiade impact on traditional tribal lands,
including sacred burial grounds of the indigenoasimunity”® The case was decided pursuant to a
broad interpretation of Article 17, which providéw protection for private and family life. The
Committee accepted the applicants’ argument treatdhm ‘family’ ought to be interpreted in light of
the customary traditions of the island’s autochthen population to include the entire indigenous
community whose life was affected by the constarcproject’

Progress or Stagnation?

Progress or stagnation? Reverting to the themhi®fymposium we can note, based on the practice
examined in this brief survey, that some progreas been made toward the integration of
environmental considerations in the process of munghts adjudication. At the substantive level,
progress has been achieved by an evolutionarypretition of established human rights provisions —
notably, the right to life, family and private lifand minority rights. So, these provisions hawddgd

a certain amount of environmental protection tolibeefit of individual applicants. At the procedura
level, the human rights jurisprudence, especidilgt tof the European Court, has read into the
applicable human rights treaties a state obligaioguarantee information, meaningful participation
and access to justice to persons directly affeloyean environmental impact. This progress however i
limited; not so much because it falls short of klsshing an independent ‘right' to a clean
environment, which is neither necessary nor usgiukn its indeterminacy; but rather because it is
still hampered by what | consider the main obstathe persistent and prevailing individualist
perspective in which human rights are conceived afteh implemented by international courts and
supervisory bodies. Legal scholarship has coneibto this obstacle; especially the doctrinal aurre
often referred akiuman rightsm,*® which conceives of human rights as a self-condudiscipline
inscribed within the horizon of formal internatibretandards informed by the traditional canon of
human rights as rights of the individual. At thengatime, human rights scholarship has argued on
theoretical grounds against stretching human righiond the individual dimension, for fear that the
empowerment of the community may result in newatsgo human rightS. These concerns are
understandable, because of the ever-present dahdguting the strength of human rights guarantees
and of subjecting the individual to the tyrannytlod community. Yet, one wonders whether the whole
idea of international human rights as originatedthie UN Charter and developed through the
Universal Declaration and later normative instruteemere ever meant to be one of purely individual
rights isolated from the society. The first parggraf Article 29 of the Universal Declaration, in
stating that ‘[e]veryone has duties to the comnyuimitwhich alone the free and full development of
his personality is possible’, points in a differafitection. But it is especially in the context thie

46 Francis Hopu and Tepoaitu Bessert v FranGemmunication No 549/1993, UN Doc.CCPR/C/60D/549/1R68/1, 29
Dec. 1997.

4 Ibid., at paras 2.2-10.3.

8 Human rightismis the approximate translation of the picturesgjuese popularized by A. Pellet in his scathintioqure of
human rights scholarship as an independent anessii€ient discipline separate from internatiohal. See Pellet,
“Human Rightism” and International Law’, Xalian Yrbk Int’l L (2001) 3.

49 Donnelly, ‘Third Generation Rights’, in C. Broelmaehal (eds),Peoples and Minorities in International La{#993), at
119ff; and by the same author ‘Human Rights, IndigidRights and Collective Rights’, in J. Bertiagal (eds),Human
Rights in a Pluralistic World, Individuals and Ceditivities(1990), at 39.
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contemporary debate on the interaction of humantsigvith environmental protection that a purely
individualistic human rights approach appears iqadée and even outdated.

As we have seen in the survey of human rightsguigence in environmental cases, it does not make
much sense to engage human rights language to t@nbimonmental degradation only when such
degradation affects the rights to life, propertyd @ahe privacy of certain directly affected indivals.
This reductionist use of human rights may even denter-productive in that it tends to reduce
environmental values to the very limited spheréndfvidual interest, thus adulterating their inh@re
nature of public goods indispensable for the lifd aelfare of society as a whole. This does notrmea
that the human rights approach to environmentakeption considered above should be discontinued.
On the contrary, my plea is for a more imaginatwel courageous jurisprudence which takes into
consideration the collective dimension of humarhtsgaffected by environmental degradation and
adapts the language and technique of human rigitcbdise to the enhanced risk posed by global
environmental crises to society and, indeed, todnity as a whole.

Human rights and environmental law occupy a vemgci place in the field of public international
law. Both have developed as branches of the lawevsiates undertake commitments to respect, not
another state’s rights, but the objective valuéwhan dignity and environmental quality. Both have
been used by human rights advocates and enviroahsiivists as emancipatory projects to enhance
and augment human freedom, and to guarantee ttaraislity of the environments that host human
life. More intimate compenetration should resulpiogress towards generally accepted international
standards on the sustainable use of natural resaurc
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