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Abstract

This lecture, delivered at Copenhagen Business@am18 November 2011, examines the legal and
constitutional methodologies underlying private oeencial arbitration, national, regional and
worldwide adjudication in trade and investment tagon with a particular focus on ‘multilevel
judicial governance’ inside the European Union (E&lating to international agreements concluded
by the EU and/or its member states. It explainsiéed for methodological legal constitutionalism in
terms of theories of justice and human rights angbleasizes the customary law requirement of
interpreting treaties, and settling disputes, mformity with principles of justice’, human righémd
fundamental freedoms. Due to the ‘dual nature’ aidern legal systems as positive law including
‘principles of justice’, judges and ‘courts of jicgt' must define their ‘constitutional functionsf o
‘administering justice’ with due regard to procemluand substantive human rights and other
‘principles of justice’. The particular context Buiropean and international economic law (IEL) calls
for interpreting the 5 competing conceptions of It only in terms of (1) Westphalian conceptions
of ‘public international law among sovereign stat¢é8) ‘global administrative law’, (3) multilevel
economic regulation and (4) international comméraiad ‘conflicts law’, but also as part of (5)
multilevel constitutional rules based on respect [Bmitimate ‘constitutional pluralism’ aimed at
protecting transnational rule of law for the benefi citizens. Arguably, both human rights and the
‘rule of law’ requirements of EU law justify ‘cosmolitan conceptions’ of IEL protecting
transnational rule of law and limiting arbitraryolations of EU law and IEL by EU institutions and
member states.

Keywords

Arbitration; legal and constitutional methodologgconomic adjudication; EU; European Economic
Area; European Convention of Human Rights; investraw; judicial governance; principles of
justice; WTO law.
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CONSTITUTIONAL PROBLEMS OF MULTILEVEL JUDICIAL GOVE RNANCE IN
TRADE AND INVESTMENT REGULATION

Prof. Dr. Ernst-Ulrich Petersmann

‘When judges sit at trial, they stand on trial’ Bentham)

I. Legal and Constitutional Methodology

Citizens, as social human beings, can realize thiegrse plans for a ‘good life’ and ‘social justic
only through rules-based cooperation, includingnecaic cooperation for supplying goods and
services demanded by consuméssvernancein the sense of ‘steeringgbernarg and regulating
social conduct by some authority and rules, is s&ay for organizing social cooperation and lingjtin
the ubiquity of ‘market failures’ and ‘governanaaldires’ resulting from abuses of power and pursuit
of self-interests at the expense of other citizéhsto World War |, national and international law
Europe were based onethodological legal nationalisnthe state was recognized as exclusive source
of public law; and the ‘international law of coex@sce’ remained essentially an instrument of nation
foreign policies based on state consent, as idtestrby the use of international law for the pursbi
colonial and imperial policies and the absenceepimanent international organizations. World Wars |
and I, and the worldwide economic and politicaises during the interwar period, revealed the
existential dangers of ‘Westphalian power politiGe'\d the need for an ‘international law of
cooperatior? for the collective supply ahternational public goodsas it was progressively realized
after 1945 on the basis of the UN Charter and hedwliof multilateral agreements and institutions
among the today 193 UN member states. Yet, mostgavernmental agreements commit states only
to certainlegal resultswithout challenging the sovereign freedom to dechibw international
obligations should be implemented inside natiorgal systems. It was only in the context of
European economic integration and human rights [@®RL) that the postwar paradigm of
Westphalian intergovernmentalismwas progressively limited by methodological legal
constitutionalismfounded on the values of respect for human djgrifteedom, democracy, equality,
the rule of law and respect for human rights’ (&lgi2 TEU): the law of the EU, the European
Convention for the Protection of Human Rights (EQH&hd, to a lesser extent, the European
Economic Area (EEA) Agreement evolved into con$ithal instruments with compulsory
jurisdiction of international and national courtsmamitted to protection of fundamental rights and
transnational rule of law also inside member stditedimited areas of international economic law
(IEL) and HRL, the constitutional method of muliéd legal and judicial protection of cosmopolitan
rights continues to be progressively extended bayeurope. While EU law’s constitutional claim of
final authority was accepted within constitutiofialits as legitimate ‘heterarchy’the ‘constitutional
functions’ of other international guarantees ofettem, equality, transnational rule of law and
international adjudication remain contested.

J. Rawls’ Theory of Justiceexplains why the moral justifiability and democcatiegitimacy of
governance and legal orders depend on constitlifieggslative, administrative and judicial

! On the distinction between ‘international law ofgistence’ and ‘international law of cooperatisag: W.
FriedmannThe Changing Structures of International Léwondon: Sweet & Maxwell, 1964).

2 Cf. D. Halberstam, Constitutional Heterarchy: T@entrality of Conflict in the EU and the USA, in:
J.Dunoff/J.Trachtman (eds)Ruling the World? Constitutionalism, Internationdlaw and Global
GovernancgCambridge: CUP, 2009), at 326-355.

3 Cf. E.U.PetersmanrConstitutional Functions and Constitutional Probkemf International Economic Law
(Fribourg: Fribourg University Press and Bouldegd?; 1991).
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protection of an ‘overlapping consensus’ on ‘pnies of justice’ among citizens with diverse self-
interests so as to ‘institutionalize public reasdkrguably, the universal human rights obligatiafs
all UN member states and the ever greater interdigee between national and international public
goods - like liberal (i.e. liberty-based) tradingonetary, financial, environmental and rule-of-law
systems for the protection of human rights and gdremnsumer welfare of citizens - entail that also
multilevel governancef interdependent public goods requires a 'fougstaequence’ (J.Rawls) of
constitutional, legislative, executive and judiciatinciples, rules and institutions supported by
citizens? This contribution examines how the existing rufes multilevel judicial governance-
notably for the 4 judicial functions of (1) prevem and settlement of disputes, (2) rule-clarifizat

(3) rule-making and (4) rule-enforcement by natlaad international courts based on international
agreements accepted by the EU and its member statesuld be construed inside the EU in light of
the EU legal principle that international agreemerincluded by the EU are an ‘integrating part of
the Community legal system’ with a legal rank ptiorautonomous rule-making by EU institutions.
Even though the Lisbon Treaty increased the scégedicial review inside the EY) the subject
remains important in view of the refusal by EU insions to grant EU citizens and member states
judicial remedies against violations by EU institns of international treaty obligations (e.g. unde
WTO law and new free trade agreements); the obvigiliges to protect rule of law (e.g. compliance
with the budget and debt disciplines prescribedsyamt to Article 126 TFEU) inside the Eurozone,
and the proposals by France and Germany at the &l meeting in December 2011 for stronger
judicial supervision of compliance with the EU batdgnd debt disciplines, illustrate how disregard
for the EU law principles of ‘rule of law’ (Articl@ TEU) and ‘strict observance of international’law
(Article 3 TEU) can undermine the legitimacy of tag and the welfare of EU citizens.

As the legitimacy and effectiveness of law as atrinment of social governance depend on the social
acceptance and support by citizens of legal priesjpules and institutions, law has to be analyzed
with due regard to its social context. The cont#xinultilevel judicial governance in IEL differsdm
judicial cooperation in other fields like HRL armtternational criminal law:

« in order to protect freedom of contract and reduaesaction costs for the billions of producers,
investors, traders and consumers participatindnénvtorldwide division of labour, IEL relies
more on decentralized, market-driven informatioreprdination-, steering- and sanctioning-
mechanisms as well as on cosmopolitan rights ife gopmmercial, trade, investment, intellectual
property, labour, economic integration law andtsation) than most other fields of international
cooperation and regulation;

- the current European banking, monetary and sovereigbt crises illustrate the strong
interdependencies between national, regional anddwimle market regulations; inadequate
regulation of profit-driven ‘market forces’ (e.gn globally integrated financial markets) can
entail systemic violations of rule of law by prigadnd public actors (e.g. defaulting on their
contractual debt obligations);

+ the large number of private and public, (sub)nati@nd international actors participating in the
legal regulation (e.g. of more than half of worldde taking place inside and among some
80’000 transnational corporations with 10 timesnany subsidiaries) illustrates the need for
transnational rule of law protecting not only riglaf governments, but also the rights of citizens
and other economic actors;

“ On the ‘four-stage sequence’ of legitimate ruleimglnside constitutional democracies like the US#: J.
Rawls,A Theory of Justic€Cambridge: HUP, 1971), at 195 ff. On multilevelgrnance and multilevel
constitutionalism for the collective supply of intational public goods see: E.U.Petersmamtgrnational
Economic Law in the 21Century. Constitutional Pluralism and Multileveb@rnance of Interdependent
Public GoodqOxford: Hart Publishing, 2012).

® This principle has been confirmed by ECJ jurispnzk since Case 181/#8aegemanECR 1974, 449, paras.
2-4.

® Cf. A. HinarejosJudicial Control in the European Uniq®xford: OUP, 2009).
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- even though IEL provides for more ‘internationalerof-law institutions’ (such as multilevel
regulatory and judicial authorities, quasi-judicth$pute settlement procedures, supervision by
international organizations) for international rab@king and dispute settlement than in other
fields of international law, the prevailing ‘Wesgdlan conceptions’ of ‘international law among
sovereign states’ offer citizens no effective legiadl judicial remedies against welfare-reducing
violations of UN and WTO law;

- there remains strong legal and political disagregmen whether collective supply of
international public goods requires interpreting. I&s (1) international law among sovereign
states (e.g. the Bretton Woods agreements), (Bagladministrative law (e.g. IMF and WTO
law), (3) multilevel economic regulation (e.g. iANTA), (4) multilevel constitutional law (e.g.
in the EU) or (5) as ‘conflicts law’ based on piples of international private law (e.g. in
commercial and investment law and arbitratipn)

« compulsory jurisdiction and jurisprudence of inegranal dispute settlement bodies in IEL (e.g.
in the WTO, regional trade agreements, bilaterae$tment treaties, commercial arbitration)
tend to be more developed and more frequently iegtidkan in most other areas of international
relations;

- in view of the ubiquity of ‘market failures’ and ogernance failures’, economic courts
throughout Europe insist on the customary law meqoént of interpreting treaties, and settling
disputes, ‘in conformity with principles of justicend human rights, as explicitly codified in the
Preamble of the Vienna Convention on the Law ofafies (VCLT) and reflected in the
increasing references (e.g. by the ECJ and EFTAtCtwu the jurisprudence of the European
Court of Human Rights (ECtHR). Beyond Europe, hosvevthe prevailing ‘Westphalian
conceptions’ of IEL often disregard this customdew requirement of ‘constitutional
interpretation’ protecting rights of citizens.

Arguably, the context of IEL illustrates the neext fcosmopolitan’ rather than only ‘Westphalian
conceptions’ of IEL. As illustrated by Mohammed Baizi, the young Tunisian street vendor whose
protests against arbitrary market restrictionsgigigd Tunisia’s human rights revolution in 2011,
arbitrary political oppression of individual econienfreedom may justify a human rights revolution.
The street protests in EU countries against theZture crisis likewise suggest that the arbitrary
violations of the budget and debt disciplines iasitie European monetary union challenge the
legitimacy of economic regulation leading to unresegy banking crises, sovereign debt and social
crises. As national and international legal systemesless about discovering ‘scientific truth’ than
about ‘public reason’ for resolving social problenis is ever more important to insist on
‘constitutional interpretation’ for the benefit oitizens and to clarify the ‘constitutional funati of
‘courts of justice’ for protecting human rights atrdnsnational rule of law in the international
division of labour. This contribution discusses stitntional problems confronting national and
international tribunals in transnational economrmd &uman rights adjudication, notably in multilevel
judicial governance in Europe and in worldwide IBLargues that - as the unnecessary poverty in so
many countries is due to ‘governance failures’, tmedhuman right ‘to a social and internationaleord

in which the rights and freedoms set forth in tBisclaration can be fully realized’ (Article 28
Universal Declaration of Human Rights 1948) risk$nly undermined by ‘Westphalian conceptions’
of IEL - citizens have reason to insist on morenomgolitan conceptions of IEL recognizing citizens
as legal subjects and ‘democratic owners’ of goaece institutions and focusing on protection of
consumer welfare, cosmopolitan rights and transnatirule of law for the benefit of citizens. Sianil

to the story of the blind men touching differenttpaf an elephant and describing the same animal i
contradictory ways, private and public, nationatl anternational lawyers should acknowledge that
their different conceptions of IEL as (1) publiceémational law, (2) ‘global administrative law3)(
‘conflicts law’, (4) multilevel constitutional redmtion or (5) multilevel economic regulation of the

" Cf. Petersmann (note 4), chapter I.
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economy need to be integrated in order to protectwelfare of citizens more coherently. Arguably,
like the interdependencies between private andigabitonomy in legal protection of human rights,
the private law and public law dimensions of thgutation of trade and investments are often
inseparable. Just as human rights protect bothatgrivand public autonomy, most economic
transactions among citizens take place froprigate law perspectivef traders, producers, investors
and consumers; they derive their value from respactnormative individualism’. Transnational
economic adjudication must protect private rightsl gudicial remedies in conformity with human
rights and constitutional principles of justice.eThver increasing importance of multilevel judicial
governance in European and IEL raises multilevelsttutional problems, which need more public
discussion in order to be supported by the ‘puldason’ of citizens.

[I. The ‘Dual Nature’ of Modern Legal Systems: Judges and ‘Courts of Justice’ as
Guardians of Justice?

Law and governance need justification. EU law idesi numerous references to justice (e.g. in
Articles 2, 3 TEU, 67 ff TFEU), including guaranseaf ‘courts of justice’ (Articles 251 ff TFEU) and
of fundamental rights to justice (cf. Articles 4f7df the EU Charter of Fundamental Rights). The
ancient symbols and narratives of the independaptrtial judge administering justice by ‘weighing’
the arguments of both sidgadtitia holding the scales) and enforcing the existing (@stitia holding
the sword), like the common linguistic core of tegal termgus, judexandjustitia (or justiceand the
designation of judges dsord Justice, recall the longstanding European traditions efognizing
justice as the main objective of law. Ancient Grdel, for example, conceived ‘justice as a
prerequisite to living a civic life, to living inoenmunity’ (Plato); law was defined as ‘participatim

the idea of justice®. Since the ‘human rights revolutions’ during thé"X@ntury up to the universal
recognition — in the UN Charter and numerous UN &nirights instruments - of human rights as
‘foundation of freedom, justice and peace in therl@io(Preamble UDHR), ever more national
constitutions and international agreements jusdify and governance in terms of principles of juestic
human rights, democratic self-governance and ‘sowoft justice’ for the peaceful settlement of
disputes and protection of rule of law. The todaiversal ‘commitment towards the full realizatioh o
all human rights for all, which are universal, widible, interrelated, interdependent and mutually
reinforcing®, and the derivation of human rights from respemt human dignity, entail the
incorporation of ever more civil, political, econmnsocial and cultural human rights and related
‘principles of justice’ (like respect for human dity, popular self-determination, democratic
governance, legal and judicial accountability, undlial access to ‘courts of justice’) into positive
national and international legal systems. Hencey a EU law, the mandates of national and EU
courts of justice depend not only on specific liegige or treaty rules but also on how courts iptet
their inherent powers and relevant ‘principlesusitice’, for instance in their ‘horizontal coopéoat
with other institutions and courts (e.g. the EFTAu@ and ECtHR) as well as in their ‘vertical
cooperation’ among national and European courts.

The ‘solangeprinciple’ conditioning the cooperation by natibranstitutional courts with the ECJ
and the judicial ‘proportionality balancing’ of div political, economic and social rights reflect

8 Cf. C.J. FriedrichThe Philosophy of Law in Historical Perspect{@hicago: Chicago University Press, 1963),
chapters Il and XX.

® See UN Resolution 63/116 on thé"6@nniversary of the UDHR adopted on 10 Decembe820® conformity
with the 1776 US Declaration of Independence ardlf89 French Declaration of the Rights of Man ahd
the Citizen, numerous UN human rights instrumeet®gnize the ‘inherent nature’ of human rights\deg
simply from being born into the human family, redjass of any government or court action or inaction
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‘constitutional justice’ as a systemic principle Bfiropean law® As the relations between European
and manyinternational courts like the International Court of Justice (ICHe tinternational Tribunal
for the Law of the Sea (ITLOS), WTO dispute setémmbodies and arbitral tribunals - are not
specifically regulated in EU law, the legal relegarof international dispute settlement rulings.(byg
the ITLOS, the WTO Appellate Body) and arbitral assminside EU law must be determined with due
regard to principles of justice as integral parfsEoropean law. The worldwide recognition of
international ‘courts of justice’, of human righté access to justiceand of private arbitration —
internationally recognized, coordinated and enfdroe the basis of the 1958 New York Convention
on Recognition and Enforcement of Foreign Arbithalards and other multilateral agreements like
the 1965 World Bank Convention establishing theerimational Center for the Settlement of
Investment Disputes (ICSID) — illustrates that ‘stitutional justice’ (e.g. in the sense of indepamtd
impartial ‘courts of justice’ administering procadluas well as substantive ‘principles of justiceds
become an integral part also of international l&sguably, regardless of whether international
arbitration is conceived as (1) a component of rtaéonal legal order at the seat of arbitration
(assimilating the arbitrator to a national judge,(2) being anchored in a plurality of nationgale
orders (e.g. of all states recognizing and enfgrdhme arbitration award) or as (3) a transnational
arbitral legal order (e.g. being part of transnaalocommercial and investment law), arbitrators and
courts should interpret their powers to adjudicttie, applicable rules and procedures governing the
arbitration process and the legal effects of thardwvith due respect not only for the legal autopom
of the parties and of the arbitrators, but alsatlier interrelationships of the national and intéomeal
legal systems involved and for legitimately divelesgal conceptions of international arbitratién.

Modern conceptions of law perceive legal systemsaaunion of '‘primary rules of conduct' and
'secondary rules' of recognition, change and aditidin’® They emphasize that legal systems consist
not only ofrules, but also of dynamically changinggal practicesby private and public legal actors
who often justify legal claims and interpretatiafsrules by invokingegal principles Hart claimed
that international law 'resembles, (...) in form thbuwnot at all in content, a simple regime of priynar
or customary law' and, due to its incomplete 'sdaon rules', a 'primitive legal ordéf'.Yet, in
contrast to some areas of international law whigird-party adjudication remains an exception to the
rule of 'auto-interpretation’, many areas of modatarnational law — like HRL and IEL — are today
characterized by an ever stronger role of natianal international courts in clarifying, progresgpe
developing and enforcing transnational rule of fawthe benefit of citizens, thereby transforming
regional HRL and IEL into more developed legal eyst than in other areas of the Westphalian
‘international law among sovereign states’. Manyiaral and international lawyers define law also
today by ‘the prophecies of what courts will ddaet’ (US Supreme Court justice O.W.Holmes), and
by how courts of justice will apply legal rulesge:general principles of law’ in terms of Artick8

ICJ Statute).

Constitutions, laws and international agreements t'®® be ‘incomplete’; they cannot regulate all
potential legal and political conflicts. Most legainciples (like justice and equality) and maniesu
(like human rights) use words with ‘open texturadaneanings to be clarified through interpretation
by legislatures, governments, courts and ‘delibezademocracy’. The arguments lefyal positivism

— that legal rules and principles derive from hunaaractment pursuant to formal law-creating
processes and ‘rules of recognition’ (H.L.A.Hahgt distinguish ‘ought’ (which is desirable) from
‘is’ (which legally exists) and law from other satirules — can no longer obviate the normative
question of how incomplete systems of legal ruled principlesoughtto be interpreted in order to

19 Cf. E.U.Petersmann, Human Rights, Internationarmic Law and ‘Constitutional Justice’, iEJIL 19
(2008), 769-798.

1 Cf. F.Francioni (ed)Access to Justice as a Human Rigbxford: OUP, 2007).

12 Cf. E.Gaillard Legal Theory of International ArbitratiofLeiden : Nijhoff Publishers, 2010).
13 Cf. H.L.A. Hart, The Concept of LaOxford: OUP, 1994), chapter V.
% Hart (note 13), at 214.
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realize their declared legal objectives most effety (such as protecting human rights and
‘sustainable development’). The human rights jursience of European courts confirms that the
recognition ofjus cogensand of other legal hierarchies (e.g. of consvi#i over legislative and
administrative rules) may justify judicial findingisat unjust rules (e.g. UN Security Council demisi
disregarding human rights) may not be a valid pagositive European law. As explained by Hart, a
conception of valid law is to be identifieihter alia, by the criteria provided in the rules of
recognition and their interpretation by citizensygrnments and courts demonstrating that a legal
system is accepted as such. The recognition afl Vialv' may also depend on conceptions of justice
justifying human rights. The multilevel human rightbligations of states constitutionally limit the
‘rules of recognition’ by permitting recognition ofily such rules and institutions as legitimate/and
valid that respect constitutional rights and ‘pijohes of justice’ as defined in democratic lawmakin
and judicial proceedings.Hence, the dual nature of modern legal systems.-a$ positive law (e.g.
represented by authoritative issuance and sodiehey of rules) as well as ‘inalienable’ humanhtig
and open-ended ‘principles of justice’ — is of ¢allémportance for legal interpretation and dispute
settlement, not only inside constitutional demoigsit but also in international HRL and IEL
regulating the transnational cooperation amongamiis within constitutionally defined restraintsr Fo
instance, the transformation of moral human rigbtg. as tacitly accepted in discourse and reagonin
among human beings accepting one another as awamsoand equal ‘discursive creatures’) into
positive rulesof constitutional law, HRL and IEL never obviatesrmative gquestion®f how
positively agreed, cosmopolitan rights should lerpreted in order to actually realize and ‘optiiz
human rights and other principles of justice. Modeonstitutional theory explains why protection of
justice, human rights and legal security requistiintionalizing respect for reasonable ‘constdngl
pluralism’, deliberative democracy and legal andigial ‘balancing’ of competing rights supported by
‘public reason’.

[ll. Justice as Constitutional Restraint of LegalGovernance Systems?

According to John Rawls, ‘justice is the first uigt of social institutions, as truth is of systenfis o
thought.*” Arguably, the moral and human rights imperativedspect each person’s dignity entails
moral and legal obligations to justify restrictiooEhuman freedom and to help all persons to have
access to national as well as international, jostitutions protecting their basic human rights.
Rawls’ Theory of Justicexplains why, in view of ‘the fact that in a demakic regime political power

is regarded as the power of free and equal citiasres collective body’ and in view of the ‘reasdeab
disagreement’ among citizens with often conflictiognceptions for a good life and political
regulation, the democratic exercise of coercive groaver one another is legitimate only when
‘political power ... is exercised in accordance watltonstitution (written or unwritten) the esseustial
of which all citizens, as reasonable and rationah endorse in the light of their common human
reason As principles of justice and human rights sayelitibout the optimal institutional design of

'3 |n order to avoid legal uncertainty, only violat®of human rights, constitutional rights and otfeems of
‘extreme injustice’ are likely to affect the valigiof legal rules; cf. R. AlexyThe Argument from Injustice
(Oxford: OUP, 2010).

6 Cf. R.Alexy, The Dual Nature of Law, in: Ratio #ur23 (2010), 167-182, who concludes that ‘legal
positivism is an inadequate theory of the naturkawf (at 180). Arguably, the inclusion of humaghts and
principles of justice into modern international aswhstitutional law permits accommodating the chatlure
of law within a broader concept of positive law.

" Rawls (note 4), at 3.

8 Cf. A.BuchananJustice, Legitimacy and Self-Determination. MorauRdations for International Law
(Oxford: OUP, 2004), at 86-88.

19 3. Rawlsustice as Fairness: A Restatemgd. by E.Kelly, Cambridge: HUP, 2001), at 41.
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governance systems and of IEL, comparative analgbestional constitutions reveals an enormous
diversity of constitutional and institutional appohes also among constitutional democracies, for
instance regarding the role of domestic courtstaadegulation of the relationships between nationa
and international economic regulati®nThe success of constitutional democracies in cille
supply ofnational public goodss increasingly being undermined by the failuréshe prevailing
‘Westphalian system’ of ‘international law amongvereign states’ to protect interdependent,
international public goodéike human rights and liberal trading, monetary dimndncial systems. Is
such an imperfect and often unjust internationdéothe inevitable fate of humanity?

Just as theories of justice differ considerablyoading to their underlying value premises, so do th
diverse individual and democratic preferences atbmal self-interests of people and governance
institutions often entail conflicting views as tovia constitutional and other legal principles oftjces
and governance powers should be construed. Famiost

« Rights-based theories of justigve constitutional priority to ‘inalienable’ humarights and
constitutional limitation of government powers sota protect the autonomy and independence
of individuals who, as Kant explained, must betedaas ends in themselves and never merely
as means for securing benefit to another. For ricstaArticle 6 EU named liberty as the first
principle upon which the EU was founded, prior tespect for human rights and fundamental
freedoms, and the rule of law’. The EU Charter ohdlamental Rights, as incorporated into EU
law by the Lisbon Treaty, protects comprehensivgnity rights, freedoms, equality and
solidarity rights, citizen rights and ‘rights tosfice’. Non-European countries, by contrast, often
limit rights-based constitutionalism by prioritigircivil and political over economic and social
rights (e.g. in Anglo-Saxon democracies), or ciedpnomic and social over political rights (e.qg.
in communist countries). Notwithstanding the conmneit in UN human rights instruments to
protection of the ‘indivisibility’ of human rights,countries with limited, rights-based
constitutionalism often refuse ratifying, e.g., th@66 UN Convention on Civil and Political
Rights (which has not been ratified by, e.g., Asiaantries like China), or the 1966 Convention
on Economic, Social and Cultural Rights (which et been ratified by, e.g., NAFTA
countries like Canada and the USA).

+ According to John Rawls' constitutional theoryjoktice as fairnessand procedural justicg
reasonable citizens would give priority to maximwqual liberty as the ‘first principle of
justice’, but would also recognize the ‘principlefair equality of opportunity’ and a ‘difference
principle’ within a system of equal basic rightsheTl ‘second principle of social justice’ is
necessary for defining ‘the appropriate distribatiof the benefits and burdens of social co-
operation® so as to reduce the arbitrary effects of the ibistion of ‘natural primary goods’
(like individual health and intelligence, naturalsources inside countries) and promote a just
distribution of ‘social primary goods’ (like conttiional rights, income and wealth). As national
welfare, according to Rawls, depends more on ategarsocial institutions than on its natural
resources, each people can agree on social anditetosal arrangements that provide its
citizens with the natural and social goods esseftiaatisfying basic needs.

. Utilitarian theories of justicqustify individual liberty and equal opportunitiésr exchange and
competition among individuals not in deontologitedms of equal freedoms or constitutional
contracts, but as result-oriented mechanisms giatisfindividual preferences and promoting

2 Cf. the comparative legal and interdisciplinaryalgses in: M. Hilf/E.U. Petersmann (eds)ational
Constitutions and International Economic LéThe Hague: Kluwer Publishers, 1993).

2L For a detailed discussion of the following ovewisee: Petersmann (note 4), Chapter VI.
22 Rawls (note 4), at 4.

%3 See J.Rawlsl.aw of People§Cambridge: HUP, 1999), at 37-38, 106-120 (‘theci@l element in how a
country fares is its political culture — its memdepolitical and civic virtues — and not the lewsdl its
resources’, at 117).
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‘welfare’ (e.g. in the sense of the greatest haggsnof the greatest number). For instance in
Anglo-Saxon constitutional systems prioritizingitand political human rights over economic
and social rights, economic legislation and adrmai®n are influenced more by utilitarian
theories (e.g. on promotion of consumer welfareoubh non-discriminatory conditions of
competition, promotion of ‘producer welfare’ thrédugade protectionism) than by fundamental
rights.

« Communitarian theories of justigegard all values as embedded in a particulamkaditure.
Rather than individual freedom, they emphasize tigigatory’, ‘representative’ and
‘deliberative democracy’ and other procedures fetedmnining social and political community
values, as illustrated by the socialist maxim (egArticle 6 of China’s Constitution of 1982):
‘from each according to his ability, to each acomgdto his work’. For example, a national
communitarian concept of economic justice may dlj@international trade liberalization if the
domestic ‘winners’ benefiting from trade gains di nompensate the domestic ‘losers’ bearing
the adjustment costs.

« Merit-based theories of justicmmbine notions of equality, desert and ‘correxijivstice’ (e.g.
punishment and compensation for injuries) in oretgive everyone his or her due’. Justice
requires treating individuals as rational agenspoasible for their actions, and merits reward or
punishment for conduct. Many economists, for exanglrgue, that social and economic
inequalities among developed and less-developedhtges arenot the result of inherent
differences in their natural endowmeritg.@n arbitrary distribution of natural primary goadds
terms of Rawls’ theory of justice); rather, ‘ricbuntries are rich because their citizens produce
more per head, not because they have securedeggdlaccess to ‘the planet’'s goods’, or to its
resources®

The legitimate diversity of constitutional tradit® and theories of justice illustrates the need to
respect ‘reasonable disagreement’. Yet, the inpendéencies between national and international
public goods entail a need to ‘institutionalize fiwlveason’ beyond constitutional democracies for
protectinginternational public goodsn conformity with the human rights obligations all UN
member states also in transnational relations. ikstance, even though the UN Charter protects
‘sovereign equality’ of states (Article 2 UN Chajtdt also recognizes thaiormative legitimacyin
contrast tdfactual legitimacyderiving from tradition, charisma or power) depgioth ‘We the Peoples
of the United Nations’ (Preamble UN Charter) andrespect for the human rights of individuals as
the ultimate sources of values and units of mooaicerns. The more justice becomes a matter of
multilevel protection of human rights and constdnal empowerment and protection of individual
and democratic self-development, the more urgenbres the need for constitutional reforms of
Westphalian conceptions of states as the only st#bp international law. As illustrated by the EU
Charter of Fundamental Rights and by the UN Sec@duncil resolutions on ‘duties to protect’,
normative ‘duties to protect human rights and ottrémnciples of justice’ more effectively in natidna
and international legal systems are increasingtgpied as integral parts of the existing humantsigh
obligations of European and UN member states.

4 D.HendersonThe Role of Business in the Modern World: Progressssures and Prospects for the Market
Economy(London: Institute of Economic Affairs, 2004),88.
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IV. Do ‘Constitutional Justice’ and Human Rights Require Cosmopolitan IEL?

Since Aristotle’s Politeia, the idea of ‘constitutional justice’ in the sensklegal and judicial
protection of ‘rule of law’ for the benefit of ciiéns as a constitutional restraint of the ‘rulentgn’
and their ‘rule by law’ belongs to the oldest pagats of ‘justice.”® The ‘Westphalian international
law among sovereign states’ up to World War | ditl provide for permanent worldwide institutions;
and the institutions established after World Wéikke the League of Nations) and after World War I
(like the UN) were inspired by ideals of intergaweiental ‘social engineering’ that failed to realize
many of the ‘grand strategies’. As illustratedTiable 1and predicted by Kant's constitutional theory,
it was essentially only in regional human rightsl @conomic integration regimes - as well as in
functionally limited, commercial and investment iiddion regimes - with institutional ‘checks and
balances’ and multilevel judicial protection of omspolitan rights that intergovernmental power
politics was progressively transformed into tramiemeal rule of law for the benefit of citizens.
Arguably, cosmopolitan legal orders based on nawigl judicial protection of human rights and other
cosmopolitan rights of citizens — like the commoarket law of the EU and the EEA, the multilevel
legal and judicial protection of human rights inetltontext of the ECHR, and transnational
commercial and investment law providing for the tikedel judicial protection of economic freedoms,
property rights and transnational rule of law bgi@al tribunals and national courts - can limitiabs

of power and protect transnational rule of law tbe benefit of citizens more effectively than
intergovernmental power politics disregarding theeah for ‘constitutional justice’ beyond state
borders. As discussed below, ‘constitutional intetgtions’ of international economic and human
rights agreements by national and European cofiiisstice — like the EU Court (ECJ), the EFTA
Court and the ECtHR - for the benefit of citizens more consistent with principles of justice tltlas
selfish attempts by intergovernmental institutiomdimit their legal and judicial accountabilitys+a-
vis citizens for their often arbitrary violation§iaternational rule of law.

The UN Charter, the customary methods of treatgrpretation, and the statutes and procedures of
many international courts require ‘that disputesaswning treaties, like other international dispute
should be settled by peaceful means and in confpnwith the principles of justice and international
law’ (Preamble VCLT). The VCLT referster alia, to

‘principles of international law embodied in the &ter of the United Nations, such as the
principles of the equal rights and self-determwatof peoples, of the sovereign equality and
independence of States, of non-interference irdtraestic affairs of States, of the prohibition of
the threat or use of force and of universal respect and observance of, human rights and
fundamental freedoms for all’ (Preambf&).

The globalization of economic, environmental, legad technological cooperation and of human
rights continues to promote new modes of legal ‘aodstitutional’ reasoning (e.g. on the human

% 0On the dialectic developments of constitutionghts and principles of justice restraining the rimstental
‘governance by law’ see already Aristotlehe Politics and the Constitution of Athefi®96), book llI,
para.16, at 1287 a-b. On Kant's moral justificatmn‘public justice’ as a ‘condition which reasdoy a
categorical imperative, makes it obligatory for tosstrive after’ in order to guarantee to all mequa
maximum liberties as a human right, see: |. Karte Metaphysics of Moral@ranslated by M.Gregor,
Oxford: OUP, 1991), at 120-129.

% Arguably, this Preamble text refers not only te fireceding sub-paragraph on ‘conditions under fwjistice
and respect for the obligations arising from tesattan be maintained’, but also to ‘principlesustice and
international law’, in conformity with the recogioib in numerous legal systems that human rightstitoite
not only individual rights, but also correspondinigligations of governments and ‘principles of law’be
taken into account in legislation, administratiadjudication and international treaty interpretatpursuant
to Article 31 VCLT.



Ernst-Ulrich Petersmann

rights responsibilities of governments and NGOdfedng from the ‘legal formalism’ reflected in
some of the ‘conflict rules’ in the VCLT (likpacta sunt servanddex specialislex posterior lex
superiod. Just as the successful ‘judicial transformatoiithe intergovernmental treaties establishing
the EC, the EEA and the European Convention of HuREghts (ECHR) into cosmopolitan legal
systems has protected fundamental rights and citimdfare more effectively (cffable J), the future
legitimacy and effectiveness of UN law and IEL wdikpend on re-interpreting their international
obligations for the benefit of

citizens and their human rights. In many UN mengtates, governments remain the main violators of
human rights and the main obstacle to mutually avelincreasing cooperation among citizens across
national frontiers. Hence, international legal gaterds are needed not only in relations amongsstate
but also for the protection of citizens againstrtbe/n governments (e.g. violating the fiscal, dabtl
monetary disciplines of EU law). The more justisegcognized as an agreed objective of national and
international law, the more justice-related clawwill be raised also ifnternational rule-making and
dispute settlement proceedings, for instance irstor-state arbitration, regional courts and human
rights bodies. The common ‘constitutional coretldories of justice — in spite of the legitimate

diversity of conceptions of justice - can be defime terms of basic human rights, which increasingl
limit the power-oriented, positivist traditions acdnceptions of international law and may justify
‘cosmopolitan interpretations’ reconciling stateves@ignty, popular sovereignty and ‘individual
sovereignty’ by re-interpreting state-centred in&ional law rules for the benefit of citizens ahdir
human rights. By challenging state-centred trad@iand vested interests protected by the tradition
‘international law among states’, citizens maymdétely learn - through public discourse, strugfpes
justice and 'trials and errors' - how to defendrtheman rights and democratic self-government more
effectively against the ubiquitous abuses of farejgplicy powers undermining the supply of
international public goods demanded by citizens.
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Table 1: From ‘Westphalian IEL’ to Regionally or Functionally Limited ‘Cosmopolitan IEL’

Westphalian IEL focuses on reciprocal rights/obligations among éseign states’ and separation of
international from national legal ®ms, usually (e.g. in UN law) without
compulsory jurisdiction for peacesetttlement of disputes; the treatment of
citizens as mere olgeiftinternational law, the lack of effective pretien of
‘transnational rulelafv’ and of human rights, and ineffective parliataey and
democratic control dfilUaw in many states undermine the moral and deatiocr
legitimacy of ‘Westplzad international law’.

Cosmopolitan IEL focuses on rights and obligations of individuald #meir multilevel legal and
judicial protedtiacross national frontiers in conformity with UNdBWTO law;
it protects traaganal rule of law and strengthens the ‘constitosil
limits’ of statewereignty, popular sovereignty and ‘constitutiojustice’, for
instance in regibBU law, EEA law and the ECHR.

EU law integrates international and national, legal amticjal guarantees of common
market freedomansnational rule of law, human rights and othemnoapolitan
rights on the Isasf multilevel constitutional principles (e.g.lefal primacy,
direct effect adlidect applicability of EU legal rules) and EU iistions.

EEA law integrates international and national, legal amticjal guarantees of common
market freedomansnational rule of law, human rights and othemnaopolitan
rights on the Isasf more deferential constitutional principlegy(af quasi-
primacy and quasiect applicability’ of EEA rules after their imcporation into
domestic law) @A institutions.

ECHR law has evolved into a multilevel legal and judicias®m protecting human rights and
access to justice in the legal and judicial systefithe 47 member states for the
benefit of morath800 million citizens.

Law merchant continues to evolve into cosmopolitan commercralestment and arbitration law
(lex mercatorig ~ with multilevel judicial protection of individudteedoms (e.g. of contract), property rights
and transnational rule of law empowering citizens.

\ 4
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V. Do Human Rights Require Multilevel Constitutionalism Based on Respect for
Constitutional Pluralism?

The ‘globalization’ of international economic, eronmental, political and legal relations, and itere
larger impact on the legal regulation and sociabifity inside states, have transformed national
constitutions into ‘partial constitutions’ that can longer effectively protect general citizen ietds

in ever more areas of social life without interoatl law and international organizations as esskenti
instruments for ‘multilevel governance’ for the leative supply ofinternational public goodglike
international rule of law, a mutually beneficiavdion of labour, transnational protection of human
rights). Even though conceptions of ‘internatiojstice’ in transnational relations among individua
as well as among states tend to be more contravénsin inside countries, the human rights objectiv
of individual and democratic self-government prodecby rule of law and by ‘access to justice’
requires extending constitutional safeguards touallyt beneficial, transnational cooperation among
citizens.

Immanuel Kant was the first legal philosopher whteaded his constitutional conception of law (as
‘the sum total of those conditions within which thél of one person can be reconciled with the will
of another in accordance with a universal law eéftom®’) and of ‘rule of law’ to international law.

In his proposals foPerpetual Peace: A Philosophical Ske{tf795), Kant explained why - in order to
institute lasting peace among rational, antaganisgoists with limited reasonableness and ‘unsocial
sociability’ (1. Kant) - ‘all men who can at allfinence one another must adhere to some kind df civ
constitution’ of the three following types:

‘(1) a constitution based on the civil rights oflividuals within a nationigs civitatig;

(2) a constitution based on the international ggtftstates in their relationships with one another
(ius gentiuny;

(3) a constitution based on cosmopolitan rightsorfar as individuals and states, coexisting in an
external relationship of mutual influence, may legarded as citizens of a universal state of
mankind {us cosmopoliticum

This classification, with respect to the idea @fespetual peace, is not arbitrary, but necessany. F
if even one of the parties were able to influerw dthers physically and yet itself remained in a
state of nature, there would be a risk of war, Whids precisely the aim of the above articles to
avoid.”?®

Kant was also the first legal philosopher emphagizivhat most politicians and lawyers outside
Europe continue to ignore to date, i.e. that threbjem of establishing a perfect civil constitutisn
subordinate to the problem of a law-governed ezleralationship with other states, and cannot be
solved unless the latter is also solvEd<ant's proposals for ‘horizontal’ and ‘verticakparation and
limitation of legislative, executive and judiciabwers by multilevel constitutional restraints were
aimed at institutionalizing and promoting ‘publiasfice’ limiting legislative, administrative and
judicial regulation of what equal freedoms and oth@inciples of justice’ require in real word
conflicts and contestation. According to Kant, st anly through antagonistic, historical learning
processes that individuals and states can be epéstprogressively transform the lawless state of
nature into law-governed national, transnationall amternational relations protecting ‘conditions

27|, Kant, The Metaphysics of Morals, in: Kant Pigkd Writings (ed. by H.Reiss, Cambridge: CUP, 1970
133. Kant follows from his moral ‘categorical impéwe’ that ‘every action which by itself or by itsaxim
enables the freedom of each individual's will toecast with the freedom of everyone else in accocda
with a universal law igight’ (at 133). Arguably, this 'categorical imperatiaso justifies constitutional
protection of equal freedoms of trade subject forapriate regulation.

28 Cf. I. Kant, Perpetual Peace: A Philosophical 8kein: Kant (note 27), at 98.
29 Cf. I. Kant, Idea for a Universal History with a@€mnopolitan Purpose, in: Kant (note 27), at 47.
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under which the choice of one can be united withdhoice of another in accordance with a universal
law of freedom>°

In EU law, EEA law as well as in the context of B€HR, the ECJ, the EFTA Court and the ECtHR
have interpreted the international EC and EEA agesgs, as well as the ECHR, as ‘constitutional
instruments’ that were progressively transformed elose cooperation with national courts, national
parliaments and civil society — into effective, tialel legal and judicial guarantees of equal
freedoms, human rights and rule of law for the fienésome 500 Million EU citizens and some 800
million citizens in the 47 ECHR member states. Taderence of the judicial system of the European
Union does not rest solely on the Community coubist rather on the interlocking system of
jurisdiction of the Community courts and the nasibicourts which is cemented together by the
principle of upholding the “rule of law” in the Umm legal order® In conformity with the Kantian
conception of multilevel constitutional protectioh human rights as the most effective safeguard of
‘democratic peace’ inside and among republicarestahe European integration agreements have
become the most effective ‘peace treaties’ evecloded among European states, offering European
citizens more freedom, welfare, rule of law anchsraational, individual rights than citizens ever
enjoyed before.

In the UN Charter, all UN member states reaffirrmedn behalf of ‘We the peoples of the United
Nations’ — their “faith in fundamental human righits the dignity and worth of the human person, in
the equal rights of men and women and of natiomgeland small’ so as ‘to establish conditions under
which justice and respect for the obligations agsirom treaties and other sources of international
law can be maintained’ (Preamble). Yet, as longshuman rights conventions do not provide for
effective judicial remedies and only about onedhof UN member states submit to the compulsory
jurisdiction of the ICJ, the UN objective ‘to brirdpout by peaceful means, and in conformity witn th
principles of justice and international law, adment or settlement of international disputes’ (&gt

1 UN Charter) is not effectively secured. Most does distrust ‘rule of international law’ and peef
the ‘realistic’ view that governments should pur&agernational rule of law’, submitting to ‘rulefo
international law’ only ‘as long as’ internationaw rules remain consistent with the constitutional
guarantees of human rights, democracy and justickomestic jurisdictions. The legitimate diversity
of domestic constitutional traditions even amongstibutional democracies (i.e. ‘constitutional
pluralism’) entails that protection of ‘internat@rule of law’ may be influenced by diverse judici
conceptions of human rights.

The diverse forms of multilevel constitutionalism the EU, in the EEA as well as in the
implementation of the ECHR have contributed to ‘gstifying the state and the state constitution’
by demonstrating the need for multilevel ‘constdoal checks and balances’ on discretionary foreign
policy powers. They have contributed not only torendransparent, more inclusive and more
constitutionally restrained decision-making in ngi@vernmental, parliamentary and judicial bodies of
European organizations and regulatory agenciethéocollective supply of international public goods
The transformation of the ECHR, the EC, EU and BEE&aties into ‘constitutional instruments’ with
supra-national courts for the protection of riglfscitizens has also brought about fundamental
changes imational constitutional systems across Europe, for insténydéoeralizing welfare-reducing
border discrimination and protecting cosmopolitaghts. National courts inside EU member states,
like the German Constitutional Court in its ‘Lisbdireaty judgment’ of 30 June 2009 on the
constitutional limits for Germany’s participation EU integration, emphasize the constitutionally

%0, Kant, The Metaphysics of Mora(siote 25), at 230.

31 K.Lenaerts, The Rule of Law and the Coherencdefludicial System of the European Union,GMLR 44
(2007), 1625, at1659.

32 A. Peters, The Merits of Global Constitutionalism,Indiana Journal of Global Legal Studié$ (2009), 397
ff, at 402.
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limited powers and limited democratic legitimacyinfernational organizationd. The EU Charter of
Fundamental Rights explicitly confirms that theimaal, international and transnational protectiébn o
human rights and constitutional rights in Europkamis ‘founded on the indivisible, universal vadue
of human dignity, freedom, equality and solidariiyreamble). Similar to multilevel constitutionatis
inside federal states limiting multilevel governarat local, state and federal levels in order tigmt
equal rights of citizens, human rights require iteuel constitutional restraints also of the peivas
abuses oforeign policy powerst transnational levels by means of internatideal and institutions
protecting cosmopolitan rights and transnationdé rof law across frontiers. The less national
parliaments control rule-making in worldwide orgaations, the more it is necessary to protect
participatory and ‘deliberative democracy’ basedcmsmopolitan rights, rule of law beyond state
borders and compliance with treaties ratified byiamal parliaments. As ‘market failures’ and
‘governance failures’ originate in the rational Bsgo and limited reasonableness of individuals, they
must be limited — as explained by Kant — by multleconstitutional guarantees of equal rights and
transnational rule of law in all human interactiasational, transnational and international Isvel

VI. Access to Justice as a Human Right: Judicial ties to Administer Justice

National and international human rights instrumeatgnize that human rights ‘should be protected
by rule of law’ and by public justification of goremental restrictions of human freedom (cf. the
Preamble and Article 29 UDHR). The increasing mtioe — e.g. in national constitutions and
international human rights instruments - of acdespistice as a constitutional and human right of
citizens to be protected by independent courts midiering justice impartially subject to ‘due prese
of law®, requires multilevel judicial protection of fundamtal rights and ‘rule of law’ constraining
the ‘rule by men’ and their ‘rule by law>’As illustrated by the jurisprudence of Europeani@o(e.g.

in the ECJ'sKadi judgments), legitimate transnational rule of law ymhe different from
intergovernmental ‘international law among staiéshe latter fails to remain justifiable in terno$
principles of justice, such as access to justia tanlegal and judicial remedies against public and
private abuses of power: 'The real question isnt@ther judicial review is democratically legitireat
but how judicial institutions ought to be structiite best serve their democracy-enhancing andsright
protecting purposé®.

The right of citizens to justification of governntahrestrictions of individual freedoms can be saen
one of the most basic human rights that is of aluichportance for effective enjoyment of other
human rights such as access to justice and derm@aticipation?’ Arguably, the legitimacy of

% An English translation of the judgment of the Gitnional Court is available under:
http://www.bundesverfassungsgericht.de/entscheigieg20090630_2bve000208en. html).

% See note 11. Examples include Article 8 UDHR, @etil3 ECHR, Art.47 EU Charter of Fundamental Réght
Arts. 3 and 7 African Charter of Human and PeopRights, Arts. 8 and 25 Inter-American Charter of
Human Rights.

% 0n ‘rule of men’ as domination, and ‘rule of lavg aon-domination, see: P.Petiepublicanism: A Theory
of Freedom and Governmefit997). The historical division between common kvd equity law in England
(where the Court of Chancery provided additionahedies in certain situations if the common law t®ur
failed to do so) illustrates the long-standing rldiy theories of justice (e.g. Aristotldjcomachean Ethics,
1999, at 1137b-1138a) that equitable and reasonatdgretation and application of the law may fiegu
judges to address particular circumstances of ig@ute justifying particular interpretations of itpciples of
justice’, ‘rules of reason’ and ‘rules of recogoitl in order to do justice to particular circumstas of
disputes.

% Cf. M. Kumm, The Idea of Socratic Contestation ahnel Right to Justification: The Point of Rightssgd
Proportionality Review, inLaw & Ethics of Human Righ# (2010), Issue 2.

37 Cf. R.Forst,Das Recht auf Rechtfertigung. Elemente einer kokswistischen Theorie der Gerechtigkeit
(Frankfurt: Suhrkamp Verlag, 2007).
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international legal regimes without a unitadgmosmay be better evaluated by 'principles of
transnational justice' (e.g. in terms of legal amdicial protection of human rights, rule of law,
individual access to courts) than in terms of statetred, democratic principles which — like equal
voting powers of citizens — do not exist in inteiomal legal regime® One of the advantages of
broad constitutional guarantees of equal freedosn$irat principle of justice’ (as reflected, e.dn,
Article 2 of the German Basic Law and in the breadpe of fundamental freedoms protected by EU
law) is that they entail comprehensive ‘rights tstification’ of all governmental restrictions of
human freedom. Such justifications, their ‘conteste and judicial review at the request of citizen
promote ‘public reason’ in support for the inevigatbalancing’ — in a world of scarce resources and
unlimited human demand - of civil, political, econic and social human rights by democratic
legislation, administration and judicial reviewf $ocrates was right to insist that the practice of
contestation he engaged in deserves the highdasepraa democratic polity, it is equally true tlaat
well structured and appropriately embedded cougagad in rights-based proportionality review
deserves to be embraced as a vital element ofalienstitutional democracy” In the context of
such review, justice and judges face - like the Rongod Janus - competing perspectives:
‘Conservative justice’ requires applying the exigtlaw so as to protect the existing system oftsigh
and ‘to render to each person what is his [rightet, laws tend to be incomplete and subject to
change. Hence, equity may require ‘reformative igestinterpreting legal rules in response to
changing social conceptions of justice. As expladibg R.Dworkin, courts of justice should interpret
law in conformity with its rule-of-law objectivesaxpressing ‘a coherent conception of justice and
fairness’

‘Law as integrity asks judges to assume, so fah@sis possible, that the law is structured by a
coherent set of principles about justice and faisrend procedural due process, and it asks them to
enforce these in the fresh cases that come bdiem,tso that each person’s situation is fair and
just according to the same standaf@s.’

The ECJ, for example, protects fundamental right$ lBuman rights of 500 million EU citizens not
only vis-a-vis restrictions by EU institutions albg member states, but also against abuses of power
the ‘horizontal relations’ among citizens (e.g. lebour markets and consumer markets). The
development of the customary international lawsute the protection of aliens, which require state
to provide decent justice to foreigners and ‘tcateeand maintain a system of justice which ensures
that unfairness to foreigners either does not happeis corrected’, into human rights of access to
justice, and the recognition of individual ‘tradinights’, property rights and judicial remediesever
more trade agreements (like the 2001 WTO Protonolhe Accession of China) and in more than
2700 bilateral investment treaties (BITs), confrjowolges with a ‘constitutional dilemma’:

« On the one side, citizens increasingly invoke dpetrieaty rules (e.g. relating to human rights,
labour rights, intellectual property rights, invastights, trading rights, fishing rights, proteuti
of the environment) in national and internationaliits.

« On the other side, most intergovernmental treat@sot offer individuals effective legal and
judicial remedies; hence, national, European atainiational judges are increasingly confronted
with legal claims that intergovernmental treatyesul e.g. in UN human rights conventions,
conventions on intellectual property rights adoptethe context of the of the World Intellectual
Property Organization, in conventions on labour soadal rights adopted in the context of the
International Labour Organization, rules of the Wdrrade Organization (WTO), regional trade

3 Cf. J.Neyer, Not Democracy: Legitimacy in the Epgan Union, inJournal of Common Market Studid8
(2010), 903-921.

39 Kumm (note 36).

0 R.Dworkin, Law’s Empire(Cambridge: HUP, 1986), at 225, 243; idehastice in RobegCambridge: HUP,
2006), at 9-21.

41J. PaulssorDenial of Justice in International La¢Cambridge: CUP, 2005), at 7, 36.
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agreements on freedoms of trade and investmeritelsgarotecting investor rights - should be
legally protected by judges as justifying not onights of governments, but alsondividual
rights and legal remedies against arbitrary violationsgbyernments of international treaty
obligations to the detriment of domestic citizens.

According to Rawils, ‘in a constitutional regime ljudicial review, public reason is the reasontsf i
supreme court’; it is of constitutional important@ the ‘overlapping, constitutional consensus’
necessary for a stable and just society among &gl and rational citizens who tend to be deeply
divided by conflicting moral, religious and philgsucal doctrined” The ECJ, the ECtHR and the
EFTA Court successfully transformed the internaloiEC, EEA treaties and the ECHR into
constitutional orders founded on respect for humights. Their ‘judicial constitutionalization’ of
intergovernmental treaty regimes was accepted ligens, national courts, parliaments and
governments because the judicial ‘European puldason’ protected more effectively individual
rights and European ‘public goods’ (like the ECsnmunon market). TheSolange method’ of
cooperation among European courts ‘as long as’titotisnal rights are adequately protected, reflect
an ‘overlapping constitutional consensus’ in Eurape the need for ‘constitutional justice’ and
judicial cooperation (comity) in the multilevel jethl protection of rule of law in European
integration. Also beyond European law and jurispnag, the ICJ refers not only to requirements of
‘proper administration of justice’ in clarifying @cedural principles of due process of law (such as
equality between the parties, specification of legaims, effects of non-appearance in the court,
inherent powers and duties to indicate provisiorasuresy; the Court also takes it for granted that:

‘Whatever the legal reasoning of a court of justite decisions must by definition be just, and
therefore in that sense equitabtéEquity as a legal concept is a direct emanatiotthefidea of
justice. The Court whose task is by definition drénister justice is bound to apply &’

The more IEL rules refer to ‘equity’, ‘public ordeand ‘public morals’, prohibit ‘denial of justice’
prescribe ‘due process of law’ and standards dfriéss’, and require treaty interpretations and
dispute settlement ‘in conformity with principle$ jostice’ and human rights, the more economic
courts are confronted with questions of procedaral substantive justice, e.g. in their clarificatif
incomplete dispute settlement procedures and jildicial balancing of private and public interests
investment disputes, or of limitations of marketess commitments by national public interest
regulation protecting public health and public nef&

42 3. RawlsPolitical Liberalism(Cambridge: HUP, 1993), at 231 ff.

“3 For references to the relevant ICJ jurisprudemee s.g., G.Ziccardi Capaldo (e®epertory of Decisions of
the International Court of Justice 1947-1992, M|1995), at pp.777, 781, 825, 855, 935.

“4 North Sea Continental Shelf, Judgment ICJ Refi®&9, pp. 48-49, para. 88.
“> Continental Shelf (Tunisia v Libyan Arab Jamahiriyudgment ICJ Reports 1982, p.60, para. 71.

“8 For case studies on ‘balancing’ in WTO jurispruckesee: E.U.Petersmann, Administration of Justicéne
WTO: Did the WTO Appellate Body Commit ‘Grave Infie®’? in: The Law and Practice of International
Courts and Tribunals8 (2009) 329-373; S.Cho, Global Constitutional baaking, in: University of
Pennsylvania Journal of International L&&%(2010), 621-678.
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VII. Transnational Rule of Law Requires ‘Consistert Interpretations’ and Cooperation
among Courts

Theories about the legitimate functions of courfsjudicial protection of rule of law and of judadi
review of governments’ compliance with internatibtegal obligations vary among jurisdictions
depending on their respective conceptions of deawycrconstitutionalism and international law. For
example:

« conceptions of democracy as rule by present megsritave criticized judicial review as a
‘deviant institution in the American democracy’ veeo'countermajoritarian difficulty’ requires
constitutional justification, for example by theyliémacy of judicial protection of constitutional
minority rights?’ similarly, proponents of democratic self-goverraby collective decisions of
citizens have warned that judicial review risketdail paternalistic rule by ‘a bevy of Platonic
Guardians™®

+ defenders of human rights counter that judicialcaisse is better capable than political
discourse among periodically elected politicianirid the right answers for the interpretation of
constitutional and human rights;

« supporters of rights-based constitutional democrayify judicial review by the judicial
protection of the constitutional rights of ‘the gomed’ and of other constitutional principles vis-
a-vis their encroachment by governmefits;

- if democracy is defined by the aim ‘that collectidecisions be made by political institutions
whose structure, composition and practices tréahaimbers of the community, as individuals,
with equal concern and respect’, then judicial eavican be viewed as a necessary ‘forum of
principle’ enhancing constitutionally limited demacy and protecting equal citizen rights;

« proponents of deliberative constitutional democrayue that, ‘in a constitutional regime with
judicial review, public reason is the reason ofstgreme courf? constitutional review can
ensure that the procedural conditions of democHag@imacy — basic rights to private and
public autonomy — have been fulfilléd.

47 Cf. A. M. Bickel, The Least Dangerous Branch: The Supreme CourteaBtrr of Politics(2" ed.
1986), at 16, 23.

“8 L. Hand, The Bill of Right{1958), at 73.

49 Cf. M. J. Perry,The Constitution, the Courts and Human Rights: Aquliry into the Legitimacy of
Constitutional Policymaking by the Judicig3982).

% Cf. AS. Rosenbaum (ed)Constitutionalism: The Philosophical Dimensiqi988), at 4: ‘A
‘democratic’ constitution embodies a conceptiorihaf fundamental rights and obligations of citizens
and establishes a judicial process by which riglaisns may be litigated.’

°L Cf. R. Dworkin, Freedom’s Law: The Moral Reading of the Americamitution (1996), at 21 ff,
344: ‘Individual citizens can in fact exercise tneral responsibilities of citizenship better wheraf
decisions involving constitutional values are reswy¥rom ordinary politics and assigned to courts,
whose decisions are meant to turn on principle, arotthe weight of numbers or the balance of
political influence.’

2 Rawls (note 42), at 231 ff.

3 Cf. J. HabermasBetween Facts and Norms: Contributions to a Disseuffheory of Law and
Democracy(1996), at 279: ‘If one understands the constitufis an interpretation and elaboration of
a system of rights in which private and public agtmy are internally related (and must be
simultaneously enhanced), then a rather bold dotistial adjudication is even required in case$ tha
concern the implementation of democratic procedura the deliberative form of political opinion-
and will-formation.’
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As international court decisions are legally bimpdisnd assert legal precedence over domestic law,
justification of their constitutional legitimacy isnportant. Arguably, the ‘constitutional coherence
pursued by the ‘Kantian imperative’ of multilevebrestitutional guarantees of equal freedoms
complements the ‘consistent interpretation requingisi recognized in national and international lega
systems: just as national legal systems shouldtieepreted in conformity with the international &g
obligations of the country concerned, so must iraonal treaties be construed in conformity with a
other international legal obligations and constiuél principles of justice, as recognized in the
VCLT.> Similar to J. Rawls’ argument that - once citizéxae agreed on reciprocal protection of
equal freedoms and other principles of justice €as, in the 1776 US Declaration of Independence)
the next constitutional task is ‘to choose a comstin and a legislature to enact laws..., all in
accordance with the principles of justice initiadigreed upor®, modern constitutions also recognize
that international law and participation in inteioaal organizations are of constitutional impodan
for securing collective supply of international pabgoods demanded by citizens. The more the
power-oriented ‘Westphalian system’ of ‘internaabtaw among sovereign states’ fails to protect
interdependent public goods — like human rightgerirational rule of law and a liberal (i.e. liberty
based) trading and payments system -, the morifigbtd becomes multilevel judicial protection of
cosmopolitan rights and transnational rule of lawthe benefit of citizens.

Governments and international courts can enhanedethitimacy of judicial review not only by
promoting due process of law, transparent and sivdujudicial procedures (e.g. admittiagnicus
curiaebriefs by adversely affected third parties), andrgyitutionalizing dialogue between legislative
and judicial branches (as in the WTO Dispute Settiet Body’s review and approval of all WTO
dispute settlement reports) as well as with cigdisty (as in the WTO’s annual pubfiara with civil
society representatives). Constitutional justice ymalso require promoting citizen-oriented
interpretations of intergovernmental guarantees hofman rights, economic freedom, non-
discrimination and rule of law in international geoation among citizens. Following the post-war
recognition of human rights and other ‘principles jostice’ as integral parts of national and
international legal systems, ever more national amdrnational courts throughout Europe have
interpreted international guarantees of freedom;diecrimination and rule of law for the benefit of
citizens even if the international rules were adsee to states without explicitly providing for
cosmopolitan rights:

‘the fact that certain provisions of the Treaty fmemally addressed to the Member States does not
prevent rights from being conferred at the sameeton any individual who has an interest in
compliance with the obligations thus laid down (§se 43/7Pefrenne v Sabend976] ECR
455, par. 31). Such consideration mustfortiori, be applicable to Article 48 of the Treaty,
which ... is designed to ensure that there is naridisication on the labour market’.

Judges may lack competence to declare intergovertainguarantees (e.g. of human rights, private
‘trading rights’ and intellectual property rightsopected in WTO law, investor rights protected in
BITs) to have ‘direct effect’ for the benefit ofdividuals inside domestic legal systems. But jisst a
domestic judgeshould proceed from the assumption that domestiesrmust be construed in
conformity with the international legal obligation$ the country concerned, so shoirternational
judgesprevent and settle international economic disphtemterpreting domestic laws in conformity
with international legal obligations of the countgncerned. Both national and international judges
may have to review whether ‘general justice’ (ergthe sense of rule-following and precedent-
following) needs to be tempered by principles @frtwular’ and ‘reformative justice’ (e.g. in terrag

** On the ‘consistent interpretation principle’ séeNollkaemperNational Courts and the International Rule of
Law (Oxford : OUP, 2011), 139-165; E.U.Petersmann,rivettonal Trade Law, Human Rights and the
Customary International Law Rules on Treaty Intetation, in: S.Joseph/D.Kinley/J.Waincymer (ed$)e
WTO and Human Righ{€heltenham: Edward Elgar, 2009), 69-90.

%5 Rawls (note 4), at 13.
%6 Cf. Case C-281/98\ngonesg¢2000] ECR 1-4139.
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equity and ‘compensatory justice principles’ regfiog to injustices). In case of tensions between
‘formal justice’ (e.g. in the sense of impartialdaconsistent administration of laws whatever their
substantive principles) and ‘distributive justic@.g. in the sense of reasonable justifications of
treating different cases differently), internatibeaonomic and human rights courts should examine —
like European courts — the potential impact of harmights and other ‘principles of justice’ (e.g. of
non-discrimination, necessity, proportionality) the interpretation of economic rules and on judlicia
justifications of judgment¥’ Linking international guaranteesf freedom, non-discrimination, rule of
law and social justice to the interpretation ofrespondingdomestic law guarantedsased on the
‘consistent interpretation principle’ has proven lbe a legitimate and efficient instrument for
promoting cosmopolitan reforms of trade and investntaw>® Following the numerous reports by the
UN High Commissioner for Human Rights advocatinggaman rights approach’ to interpreting and
developing IEL, WTO Director-General P. Lamy's hesurageously acknowledged that trade
liberalization and human-rights-consistent intetgtiens of WTO rules will enhance the interests and
welfare of citizens? Principle-oriented judicial interpretations andspiite settlements, with due
regard to the human rights obligations of goverrisieprovide the most independent and impartial
procedures for promoting ‘constitutional coherenard synergies of the institutionally fragmented,
international and domestic legal regimes governimgrnational economic relations. The more
national and international regulation of public gednteract horizontally as well as vertically doe
‘globalization’, the more national and internatibleagal systems and ‘courts of justice’ must taki® i
account the ‘consistent interpretation’ requiremafmational and international legal systems stoas
protect transnational rule of law with due resgecthuman rights, legitimate constitutional plusati
and other constitutional ‘principles of justice’.

" The literal meaning of the Latin word ‘justificare i.e. to make just — underlines the importante o
judicial justifications for the administration ofigtice. The WTO Appellate Body report &-
Zeroing (WT/DS294/AB/R of 14 May 2006) rightly emphasizgd paras. 160, 161) the obligation of
courts and of WTO panels to treat like cases adikd, hence, promote coherent interpretation and
application of the law in order to meet the legiim expectations of governments and individuals in
rule of law.

%8 Cf. Petersmann (note 3).

% Cf. Cf. Pascal LamyGlobalization and Trade Opening Can Promote Humagh® speech delivered on 5
June 2009 at the University of Geneva. On ‘humatsi approaches’ to IEL see Petersmann (note 4),
Chapters IV and VII.
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VIII. Building-Blocks for a Constitutional Theory o f Multilevel Judicial Governance

The preceding sections argued that — in view of rthétilevel human rights obligations of UN
member states and the ubiquity of abuses of pablicprivate power in mutually beneficial economic
cooperation among citizens across frontiers - natiand international jurisdictions have legal ésiti
to protect transnational rule of law for the benefi citizens and their human rights by means of
mutually ‘consistent interpretations’, ‘judicial maty’ and ‘judicial balancing’ of competing human
rights, constitutional and cosmopolitan rights gmdsdictional claims. In the judicial cooperation
among hational and European courts, national judgeseive themselves not only r&tional courts
enforcing national laws, but also @mmunity courtenforcing EU and ECHR obligations for the
benefit of European citizens. Similar to multilegelarantees of human rights, also IEL guarantees of
freedom, non-discrimination, transnational ruldav and respect for sovereign rights to protect-non
economic public interests can serve ‘constitutidnactions’ for protecting ‘principles of justicén

the transnational division of labour among citized$e need for reconciling and ‘balancing’
economic principles and rules with all other cangibnal principles is recognized in the customary
law requirement of interpreting international tieatin conformity with the principles of justicand
human rights (cf. Preamble of the VCLT). Similarthe ‘consistent interpretation requirement’ is
based on a legal presumptions that may be ovedufradlomestic parliaments deliberately decide to
violate international law. Respect for legitimatonstitutional pluralism’ requires deference for
legitimately diverse conceptions in constitutiorddmocracies of the interrelationships between
political, economic and judicial institutions, dhistrated by the diverse constitutional and jualici
traditions of protecting and ‘balancing’ constiartal and economic rights in transnational economic
relations (e.g. in NAFTA, EU and EEA law, regionalman rights treaties and human rights
jurisprudence). A coherent theory justifying mwtiel judicial protection and mutually ‘consistent
interpretations’ of transnational rule of law in LIEshould, inter alia, respect the following
‘constitutional principles’:

1. Respect for the Legitimate Diversity of Principle§‘Procedural’ and ‘Substantive Justice’

As explained in Sections | to Ill, the ‘dual natuoé modern legal systems based on ‘principles of
justice’ entails that the legitimacy of law, govente and adjudication derives from ‘constitutional
justice’ (e.g. as illustrated by the ancient VirtofeJustice, modern theories of constitutionaliggst
and ‘public reason’) no less than from ‘democra@g,illustrated by the human rights of ‘access to
justice’ requiring governments to protect indepamdeand transparency of courts and of their ‘due
process of law’. J.Rawls’ theory of justice exptawhy courts of justice may be more principled
‘exemplars of public reason’ than political instituns governed by majority decisions influenced by
organized interest groups. The ‘judicial transfaiord of the ECHR and of the international EC and
EEA agreements into ‘constitutional orders’ confirthat ‘multilevel judicial governance’ can often
protect cosmopolitan rights and transnational afléaw more effectively than Westphalian power
politics. The inadequate constitutional and contipeti rules in IEL raise difficult jurisdictional
questions about the judicial task of administerjugtice (e.g. in case of ‘denial of justice’,
discriminatory trade protection, ‘regulatory takshgnullification of legitimate expectations’) anaf
clarifying general legal principles (e.g. of ‘faand equitable treatment’, prohibition of ‘anti-
competitive practices’, ‘adequate compensationgspect for legitimate ‘constitutional pluralism’
may require international courts to respect legitity diverse traditions of principles of ‘procealur

justice’® Also the substantive ‘principles of justice’ unigerg UN human rights law may be

% Cf., e.g., L.B.Solum, Procedural Justidéniversity of San Diego Public Law and Legal The®&gsearch
Paper Series: Working Pap&, 2004), who distinguishes between an ‘accuraogeti (assuming that the
aim of dispute resolution is correct applicatiorited law to the facts), a ‘balancing model’ (assugrthat the
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construed in diverse ways, as illustrated by theemmmprehensive human rights guarantees in
European law compared with Anglo-Saxon democraitias prioritize civil and political rights and
‘parliamentary freedom’, or with Asian countriesgpitizing certain economic and social rights. The
legal and judicial protection of cosmopolitan ‘tiragl rights’, ‘intellectual property rights’ and
individual access to independent courts in WTO (avg. in the WTO Protocol on China’'s WTO
membership), of investor rights in BITs, labourhtigy in ILO law and of ‘corporate social
responsibilities’ in UN law illustrates the incr@as recognition by governments that IEL must be
designed to protect individual producers, investmeglers and consumers.

2. The ‘Consistent Interpretation Principle’, ‘JudicibComity’ and ‘Multilevel Judicial
Cooperation’

Just as commitments in national constitutions gpeet for international law justify a presumptidn o

interpreting national law in conformity with setiposed international legal obligations, so does
customary international law require interpretingeinational treaties — and implementing them in
domestic law ‘in good faith’ - in conformity withtleer international legal obligations, human rights
and ‘principles of justice’ (cf. Preamble and AB1 VCLT). The need for legal and judicial

‘balancing’ of civil, political, economic, socialnd cultural rights makes judicial ‘balancing’ and

protection of rights the ‘ultimate rule of lat; notably in IEL reconciling economic freedoms with

non-economic values and policy objectives subjeat réequirements of transparency, non-
discrimination, ‘suitability’, necessity, ‘propootiality stricto sensuand legal accountabilit§?

Modern constitutions and international agreemenksi@vledge the need to coordinate and regulate
the relationships between national and internatidegal systems in view of their increasing
interactions, overlaps and competing claims to llegahority. Hence, ‘the globalization of the
law ...imposes the recognition and adjustment of éaghl order to the plurality of equally legitimate
claims of authority made by other legal ordéfsRespect for legitimate constitutional diversityyma
require not only respecting the ‘internal pointviéw’ of legal system&’ The ‘permanent fact of
reasonable pluralism’ (J. Rawls) may also justifyedse conceptions of transnational ‘rule of lawed

to the absence of a shared political conceptiojustice. Claims of jurisdiction over transnational
situations

‘must be accompanied by a commitment to take ictmant the potential effects of the decision
of a particular legal order in other legal ordénsreality, the global law arising from the regudat

of transnational situations ends up being a prodfitiie interaction between different national and
international legal orders. In this context, angi¢ial body (national or international) must reason
and justify its decisions in the context of thelgblegal order in which they are impacting’. ‘Such

(Contd.)
aim of dispute settlement procedures is to strikdaia balance between the costs and benefits of
adjudication), and a ‘participation model’ of dispwsettiement (assuming that the very idea of aecor
outcome must be understood as a function of pratedsguarantees fair and equal participation).itAs
usually a condition for the fairness of a dispwgttlement procedure that those who are to be firaund
shall have a reasonable opportunity to participatthe proceedings, the ‘participation principlequires
rights of participation (e.g. in the form of notiaed opportunity to be heard) that must be satisfieorder
for a procedure to be considered fair.

61 Cf. D.M.Beatty,The Ultimate Rule of LayDxford: OUP, 2004).
%2 0On ‘proportionality balancing’ in international@wmic adjudication see: Petersmann (note 4), @nhafitl.

%3 M.P.Maduro, Legal Travels and the Risk of a Ledgtilag: The Judicial and Constitutional Challengés
Legal Globalization, in: M.Montet alii (eds),Economic Law and Justice in Times of Globaliza{iBaden-
Baden: Nomos, 2007), 175-190, at 177.

6 Cf. N. MacCormickQuestioning Sovereign{{Dxford: OUP, 1999), who distinguishes between itiernal
point of view' of legal systems and their frequetknowledgement of other, overlapping legal systems
without necessarily requiring that one be legallpardinate or hierarchically inferior.
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decisions must be grounded in a doctrine that cbeldapplied by any other court in a similar
situation, including, in this context, the courteoflifferent legal ordef?®

The latter claim — i.e. that courts of justice ddojustify their settlement of transnational legal
disputes in terms of ‘universalizable principle§justice — can be justified most convincingly et
judicial functions of administering justice as wa#f by the common human rights obligations of all
UN member states to promote ‘rule of law’ withirethimits of legitimate ‘constitutional pluralism’.
Political governance institutions often assert discretiofiargign policy powers in view of the weak
constitutional restraints of foreign policy diséoet under national constitutions. Yet, if individsiare
acknowledged as ‘primary subjects’ of IEL and cewft justice as the most principled ‘constitutional
guardians’ of individual rights against abuses @iver, human rights require treating governments as
constitutionally limited agents and trustees of theople. Judicial settlements of transnational
economic disputes case-by-case and transnatiathtidl dialogues’ offer more flexible instruments
for adjusting fragmented legal systems than ‘ctutédinal claims’ of legal hierarchies. Constitutabn
justice requires that judicial rule-clarificatioamains contestable by other constitutionally legptie
modes of clarifying, developing and changing ‘pabkason’ through public deliberation, rulemaking
and rule-application.

3. Democratic Legitimacy of Judicial Rule-Clarificatio

By interpreting, clarifying and progressively desygihg the contested meaning of rules and principles
judicial decisions narrow the scope of competirigripretations, produce legal effects and stabilize
normative expectations beyond individual disputssacknowledged in Article 38 ICJ Statute
(referring to judicial decisions as ‘subsidiary med#or the determination of rules of law’). Froneth
perspective of human rights and ‘constitutionatiges, judicial protection of human rights and athe
cosmopolitan rights — like judicial review of theonstitutionality’ of majority legislation and of
administrative decisions — can serve ‘democratictions’ and limit democratic deficits especialty i
intergovernmental rule-making that eludes effecisdiamentary control and is often dominated by
vested interest groups (including diplomatic seterests in limiting legal and judicial accountépil
vis-a-vis citizens). HRL and IEL are increasinghaped by judge-made law resulting from
interactions among multilevel rulemaking, judici@liew and governmental acceptance and
implementation of judicial decisions. As illustrdtey the ‘zeroing jurisprudence’ of the WTO
Appellate Body and its systemic impact on WTO pama&l national jurisprudence in WTO member
countries, judicial precedents and citations -ardy of the legally bindingatio decidendibut
possibly also of non-bindingpiter dictaof national and international judgments (e.g. @ithudicial
balancing and ‘proportionality analyses’) — mayiiehce ‘public reason’, law-making and
administrative decisions and contribute to makiamhn rights (e.g. of access to justice) more
effective®

4. Democratic Legitimacy of Judicial System-Building

The multilevel judicial governancen IEL and regional HRL clarifies not only specifirules.
Notwithstanding the lack of legally binding precetietare decisiy the jurisprudence by the WTO
Appellate Body, ICSID arbitration and annulment edga EU and EFTA Court judgments and the
ECtHR (e.qg. its ‘pilot judgments’) also promote sggmic coherence’ and ‘judicial dialogues’ (e.g. on
standard-setting precedents and ‘judicial balanameghods’) in multilevel judicial protection of rul

%5 Maduro (note 63), at 177.

 The WTO dispute settlement jurisprudence on ‘zeygiractices’ in the context of ‘fair price comsanis’
required by WTO antidumping rules is discussedGiy (note 45).
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of law and cosmopolitan righté Such ‘judicial development of the law’ may be med justifiable for
clarifying ‘incomplete agreements’ and promotingbic reason’ in judicial interpretation of vaguely
formulated, general principles (such as BIT oblmad of ‘national treatment’, ‘fair and equitable
treatment’ and ‘full protection and security’ ofréign investors, treaty exceptions for sovereights

to protect ‘public morals’ and ‘public order’) thdegislative and administrative rule-making. In
contrast to political decisions, judicial decisidead to be justified more transparently on grouoids
legal principles, with due regard to all interesfifected, as protecting constitutional rights and
transnational rule of law. As EU Law incorporateternational legal obligations as ‘integral parts o
the Community legal system’, the overall cohereoicthe national, international and communitarian
layers of the EU legal order may be maintained mawkerently by principle-oriented, judicial
clarification case-by-case than by intergovernmeatal parliamentary, political decisions, e.g. in
national parliaments, the European Parliament bradigh inter-parliamentary cooperation (e.g. in the
WTO).

Consumer welfare and human rights are neither omadi nor effectively protected in the Bretton
Woods Agreements and GATT/WTO law. Hence, mosteits remain ‘rationally ignorant’ towards
intergovernmental rulemaking (e.g. in the WTO, BION environmental negotiations, violations of
EMU obligations) and non-transparent economic adaigbn (e.g. by WTO panel reports with more
than 1’000 pages of legal findings) that remainomprehensible for many laymen. Also most
parliaments no longer effectively control the olmadgovernance failures’ to protect general citizen
interests in IEL; as many parliamentarians depemai@mestic political support from protectionist
constituencies, neither the US Congress nor thefean Parliament have pushed for successful
conclusion of the WTO’s Doha Round negotiation<si@001. In the Eurozone crises, most of the
adversely affected citizens lack effective remedieg. against losses of jobs and pension funds
caused by persistent violations of the EU Treatigsal and debt disciplines in some EU countries)
and feel exploited by systemic ‘problems of higtbtdeorruption and clientelisiY cultivated even
inside European constitutional democracies likeeGee The more rule of law and consumer welfare
are neglected by intergovernmental economic reigmatthe more may judicial protection of
cosmopolitan rights (e.g. of access to transpgratitial procedures, submission afmicus curiae
briefs), judicial ‘balancing’ of economic and nocemomic interests, and other ‘judicial checks and
balances’ of government powers be constitutionjaiéfifiable. Even if WTO rules, BITs, arbitration
agreements and certain other areas of IEL failpeciically mention human rights and consumer
welfare, ‘constitutional justice’ calls for integiing the inherent powers of judges broadly sooas t
protect all affected interests and human rightsenadfectively.

67 Cf. Petersmann (note 10) and S.W.Schill, SysteiitdBig in Investment Treaty Arbitration and Lawmagj
in : German Law Journal2 (2011), 1083-1110.

% G.RahmanHow to tame the Greek beast? Financial Times, 26 July 2011, at 7.
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IX. ‘Cosmopolitan’ versus ‘Westphalian Conceptions’of Economic Adjudication Inside
the EU: Quo Vadis?

Multilevel judicial protection and enforcement céisnational commercial law by national courts and
privately agreed, commercial arbitration remain tmest successful example of cosmopolitan
economic law® Compared with regional economic integration anthéw rights conventions outside
Europe, the multilevel legal and judicial proteatiof the common market freedoms and fundamental
rights of EU law, EEA law and of the human rightsagantees in the ECHRhave been uniquely
successful in terms of protecting cosmopolitantsgind transnational rule of law due to their eitiz
driven nature as ‘Kantian, cosmopolitan legal csti€rThe supranational principles of EU law (like
legal primacy with direct effect and direct appbd#y inside national legal systems) did not pretve
some of the Anglo-Saxon and Nordic EU member statésconstitutional traditions of ‘majoritarian
democracy’ (rather than ‘constitutional democraaeyith active judicial review of democratic
legislation) to continue their national constitutd traditions of judicial deference towards denaticr
legislation and to request less frequently prelanynrulings by the ECJ (pursuant to Article 267
TFEU).”? The fact that neither EEA law nor the ECHR relytbe supranational principles of EU law
illustrates that multilevel judicial governancepperation among national and international counts a
citizen-driven enforcement of cosmopolitan rights de designed and successfully implemented in
legitimately diverse ways. Yet, the Eurozone cris¢so illustrate two ‘constitutional problems’
characteristic of many discretionary, common pebaf the EU:

« There are glaring gaps between the statutory dbgect(e.g. the fiscal, budgetary and debt
disciplines prescribed pursuant to Article 126 THEWd agreed policy objectives of the EU
(like transforming the EU into the most competiteeonomy by 2014) and the reality of the
common monetary and trade polici@s.

« These apparent ‘governance failures’ result frordespread disregard for ‘the rule of law’
requirement (Article 2 TEU): just as Eurozone memnsgiates like Greece and ltaly persistently
violate the EU Treaty’s fiscal, budget and debfcigines, there have been more than 40
GATT/WTO dispute settlement findings of illegal EWrade and agricultural
restrictions/distortions (e.g. regarding sugar dmas, genetically modified agricultural products,
aircraft) disregarding ‘strict observance of intfanal law’ (Article 3 TEU). In order to limit
their legal and judicial accountability vis-a-visSUEcitizens, the political and judicial EU
institutions often deny citizens effective legaldajudicial remedies for protecting ‘strict
observance of international law’ (Article 3 TEUhd political EU institutions claim ‘freedom of

% On the key principles of transnational commerizial and arbitration see, e.g.: A.Redfern/M.Huntexy and
Practice of International Commercial Arbitratidhhondon : Sweet & Maxwell, 3rd ed. 1999).

0 Cf. H.Keller/A.Stone Sweet (eds), Europe of Rights. The Impact of the ECHR on Matih.egal Systems
(Oxford: OUP, 2008).

" Cf. A.Stone Sweet, A Cosmopolitan Legal Order :nlitutional Pluralism and Rights Adjudication in
Europe, forthcoming inJournal of Global Constitutionalisilarch 2012.

2 Cf. M.Wind, Sovereignty and European Integration : Towards atRdobbesian OrdetLondon : Palgrave
Macmillan, 2001), who argues that the low numbereéérences from Danish and Swedish courts to & E
reflect the traditional reluctance in these homagsrunitary states’ towards ‘constitutional denamy’ and
towards supranational legal systems that are pexdeds undue restraints on majoritarian, parliaergnt
politics and on the existing ‘corporatist strucgina these countries.

® The fiscal and budgetary disciplines (e.g. 3% tfa ratio of the annual budget deficit to GDP arkaeh
prices; 60% for the ratio of government debt to Gidinarket prices) are specified in Protocol NoohZhe
excessive deficit procedure (cf. OJ C83, 30 Mam@h® p. 279) as part of EU primary law (cf. Articié
TEU).
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maneuver” in the sense of ‘freedom to violate the internagidaw obligations of the EU’ even
if, for instance, the mutually agreed ‘reasonatdaqal’ for implementing legally binding WTO
dispute settlement rulings has expired without evigence submitted by the EU institutions that
welfare-reducing, illegal trade restrictions by tlkJ can serve legitimate ‘Community
interests”® EU institutions also deny EU traders and consuradwersely affected by EU rule-
violations any financial compensation for theiruiyj suffered (e.g. as a result of lawful trade
sanctions adopted by third WTO member states iporese to EU violations of WTO lavj.
Arguably, empowering EU citizens as self-interesteéhrdians of the rule of law (e.g. by
enabling them to invoke precise and unconditiondlQAprohibitions of welfare-reducing trade
restrictions in national and European courts basedhe ‘consistent interpretation principle’)
would offer an effective ‘democratic remedy’ agaiagbitrary violations of EU law (including
treaty obligations ratified by parliaments for thenefit of EU citizens); it could also promote
the treaty objective of taking ‘decisions ... as elgsas possible to the citizens of the Union’ in
conformity with the EU ‘principles of subsidiarignd proportionality”’

Arbitrary disregard by EU institutions for ‘the eubf law’ risks further undermining the democratic

legitimacy of EU law, alienating EU citizens andakening — rather than strengthening — EU majority
politics: ‘democratic government, if nhominally orpotent, becomes as a result of unlimited powers
exceedingly weak, the playball of all the separaterests it has to satisfy to secure majority
support’’® Unfortunately, there are increasing indicationst ttisregard for rule of law in the EU’s
common monetary, trade and agricultural policieksispilling-over into other, discretionary EU

policies:

« The Greek government’s ‘insolvency’ (e.g. in thaseof the unwillingness or inability to pay
one’s debt) will amount to ‘a breach of the law amdjularly a breach of contract’ that
‘disregards one of the basic principles for thecfioning of a societypacta sunt servand& his
principle is not only a demand of justice but atgcefficiency”® and of the EU’s rule of law
requirement. Notwithstanding the finding by the Bkt the EU Council decision discontinuing
the ‘excessive government deficits procedure’ @etil26 TFEU) against France and Germany
violated EU la®’, the Lisbon Treaty considers a default of a mendiate as primarily a
problem ofpreventionand, ultimately, an internal problem of the defiagl state and of its
respective creditors. Article 122, para. 2 TFEUitémfinancial assistance to ‘exceptional

" This term continues to be used by both the palitieU institutions and the ECJ (e.g. in Joined sa3€l20
and C-121/06 P, FIAMM [2008] ECR 1-6513, para. 153) the main justification for their disregard of
legally binding WTO rules and WTO dispute settletrmreitings.

5 Cf. E.U.Petersmann, Can the EU’s Disregard foi¢c8Observance of International Law’ (Article 3 UEbe
Constitutionally Justified? in: I. Govaere/R.QuigkBronckers (eds)Trade and Competition Law in the EU
and BeyondCheltenham: Elgar Publishing, 2011), at 214-225.

6 Cf. M. Dani, ‘Remedying European Legal Pluralisithe FIAMM and Fedon Litigation and the Judicial
Protection of International Trade Bystanders' HlL 21 (2010), pp. 303—40 (discussing various ways of
promoting ‘indirect effect of WTO rules’ based oonsistent treaty interpretation of EU law in comfdty
with the corresponding WTO rules and principlesdigial comity’ between the ECJ and other inteorzdi
courts, a new EU liability regime for lawful conduor by enabling EU member states to challenge EU
breaches of WTO rules in the ECJ).

T Cf. Article 5 TEU and Protocol No.2 on the Applica of the Principles of Subsidiarity and Propontlity.
8 E.A. von HayeklLaw, Legislation and Liberty: Vol. @ ondon: Routledge, 1982), at 99.

9 C. H. Siekmann, Life in the Eurozone with or with@Sovereign Default? in: F.Allen/E.Carletti/ G.Getti
(eds),Life in the Eurozone with or without Sovereign D#tfa (Philadelphia: FIC Press, 2011), at 13 ff.
Siekmann argues that ‘a default of a Member Stateldvbe the result of an illegal budgetary polidytiee
respective state but it would not infringe the lafithe EU when the Union or its Members let it happ(at
p. 34).

80 Cf. Case C-27/2004, Commission vs Council, judgnuéri3 July 2004, reported and commented upon in:
European Journal of Economic Law (Européische Zaifét fur Wirtschaftsrecht004, at 465.
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occurrences’ beyond the control of a member statiécle 125 TFEU prohibits bailouts by EU
institutions within the Eurosystem, arguably inghgla long-term continuation of the indirect
purchasing of government bonds from over-indebtatbEone member states as practiced by
the European Central Bank since summer 2010. Cléngs by Ireland) of ‘reckless lending’
offer no legally recognized justification of defang on contractual debts.

+ In Intertankq the ECJ extended its judicial refusal to revibe kegality of EU acts in the light
of WTO law to the EU’s obligations under the UN @ention on the Law of the Sea:
‘UNCLOS does not establish rules intended to aplplgctly and immediately to individuals and
to confer upon them rights or freedoms capableegidrelied upon against States, irrespective
of the attitude of the ship’s flag Stafé’As in its WTO jurisprudence, the ECJ’s acceptanice
the EU Commission’s claims to ‘judicial immunitynside the EU is unconvincing in terms of
EU constitutional law. The ECJ’s refusal to coopergith worldwide economic courts might be
justifiable in individual cases if EU institutioman demonstrate that EU compliance with rule of
law, and its judicial protection for the benefit U citizens, could undermine legitimate
‘Community interests’ in WTO and UNCLOS disputetlsshent proceedings (e.g. if complaints
by EU citizens could prejudge intergovernmental Wdi€pute settlement proceedings). Yet, as
EU law prevents EU member states from invokinggiadiremedies in the WTO and UNCLOS
against EU majority decisions violating internatibhegal obligations to the detriment of the
interests of outvoted EU member states, the E@Jisal to review complaints challenging EU
violations of international law denies ‘accessustice’ and ‘rule of law’. As the legitimacy of
EU law derives from respect for constitutional tgytof EU citizens (such as ‘freedom to
conduct a business in accordance with Union lavprasected by Article 16 of the EU Charter
of Fundamental Rights), illegal trade protectionisynthe EU at the expense of EU citizens — in
manifest violation of international treaties radiby parliaments for the benefit of EU citizens -
undermines also the constitutional legitimacy af 8U. From a citizen perspective, the self-
interests of the EU’s political institutions (eig.avoiding legal, judicial and financial liability
vis-a-vis EU citizens) and of EU courts (e.g. in limitingetlinfluence of WTO and ITLOS
jurisprudence on the ECJ’s jurisdiction) should pavail over the constitutional rights of EU
citizens to transnational rule of law. Protectidirae of law in conformity with international
treaty obligations ratified by all parliaments bhsithe EU for the benefit of their citizens would
better respond to the explicit rule-of-law requisgrts in EU and WTO law (e.g. in Article
XVI:4 WTO Agreement and the WTO guarantees of iitliel access to domestic legal and
judicial remedies).

« The ‘new generation of free-trade agreements’ riaggat by the EU in the context of its ‘Global
Europe strategy’ respond to the ‘politicization’ wade policy-making inside the EU (e.qg.
resulting from the co-decision-making powers of theropean Parliament) by providing for
explicit trade provisions denying private legal gindicial remedies against treaty violatidis.

81 Case C-308/06, [2008] ECR 1-4057, para. 64.

8 0On the EU'’s negotiations of free trade agreemeiits, inter alia, Canada, the MERCOSUR member states,
China, India and Korea see: European CommisdRaport on Progress Achieved on the Global Europe
Strategy 2006-201BEC (2010) 1268/2 (Brussels 9 November 2010)clarB of the EU Council Decision
of 16 September 2010 on the signing, on behalhefEU, and provisional application of the EU fresde
agreement with Korea (OJ 2011 L127/1) states: “Rgseement shall not be construed as conferrinigisig
or imposing obligations which can be directly inedkbefore Union or Member State courts and tritginal
Similar draft provisions are included into otheedrtrade agreements (e.g. Article 14.15 of the tOEbF
Canada Comprehensive Economic and Trade Agreen@ntihe enhanced politicization of EU trade and
investment policies resulting from the Europeanli®aent's involvement in the co-decision-making
procedures see the empirical evidence and theaketiplanations by, e.g.: D.Kleimann, Taking Stogkl
Common Commercial Policy in the Lisbon Era,Aussenwirtscha®6 (2011), 211-257.
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« Similarly, the EU Commission proposals for termin@tBITs and investor-state arbitration in
relations among EU member states aim at limitingape legal and judicial remedies against
international treaty violations without offeringviestors equivalent remedies in EU coffts.

The EU has acquired unigue Community powers dsiteessful ‘constitutional’ and ‘cosmopolitan’
legal strategies applied in European integratiogt, the obvious ‘governance failures’ in the contex
of the common monetary and trade policies of theriskl entailing a return to ‘Westphalian power
politics’ also inside the EU driven by self-intetesf politicians, EU bureaucracies and ‘rent-segki
interest groups in avoiding legal and judicial agaability for their violations of the ‘rule of law
principles of EU law. EU citizens have reasonsdar fthat the European banking-, sovereign debt-,
economic growth- and social adjustment crises dar® resolved by bureaucratic ‘top-down
governance’ without respect for ‘the rule of lawdarespect for human rights’ (Article 2 TEU),
including ‘strict observance and the developmentntérnational law’ (Article 3 TEU) and of the
‘freedom to conduct a business in accordance witlotulaw’ (Article 16 EU Charter of Fundamental
Rights). Almost a century ago, the German jurisihBring noted that the 'life of the law’ often
depends on citizens struggling for their rightsghststruggle for his rights’ may be a ‘duty of the
person whose rights have been violated' as well &ty to society*” The Eurozone crisis is a
reminder that EU citizens need to continue ‘stringgfor their rights’ as vigilant guardians of rué
law so that European integration law can functisacosmopolitan model’ for the ‘international law
of the future’. This contribution has argued tharrdpean constitutional law requires national and
European courts of justice to protect such ‘stregdor justice’ and for ‘the rule of law’; the E@w
requirement of ‘strict observance of internatiotzal’ (Article 3 TEU) should be construed for the
benefit of EU citizens as justifying individual hitg to ‘consistent interpretation’ of EU law in
conformity with the EU’s international treaty okdigpns (e.g. under WTO law) to protect economic
freedom, non-discriminatory conditions of competitiand transnational rule of law in mutually
beneficial economic cooperation among citizens scfontiers.

8 Cf. Lavranos,Member States’ BITs: Lost in Transition29 September 2011), available at SSRN:
http://ssm.com/abstract=1935625.

8 R. Jhering,The Struggle for LawChicago: Callaghan, 1915), chapters Il to IV. Migr ‘natural duty of
justice’ requiring citizens ‘to support and to cdynrith just institutions that exist and apply te u. (and)
to further just arrangements not yet establishedniphasized by Rawls (note 4, at 115, 246, 334).
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