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General Editors’ Foreword

The Florence Integration Through Law Series is the product of a research
project centered in the Law Department of the European University Institute,
and as such it reflects the research interests of the Department: it is a contex-
tual examination of European legal developments in comparative perspective.
In the general introduction to the Series (published in Book One of Volume I),
we explained fully the philosophy, methodology and scope of the Project.
Here we wish merely to recapitulate some of the principal themes of special
relevance to this Volume on Environmental Protection.

The European Legal Integration Project set out to examine the role of law
in, and the legal impact of, integration in Europe, using the United States fed-
eral system as a comparative point of reference. The Project was conceived
and executed in two parts. In Part One (published in Volume I entitled “Meth-
ods, Tools and Institutions”) a number of teams of American and European
scholars examined a wide range of legal techniques and mechanisms for inte-
gration and undertook an overall general analysis of law and integration. The
first book of Volume I (““A Political, Legal, and Economic Overview”) estab-
lishes the comparative and interdisciplinary context, providing background
studies on the political, legal and economic implications of integration in Eu-
rope and America and including studies on other federal systems (Australia,
Canada, Germany and Switzerland) to add comparative perspective. The sec-
ond book (“Political Organs, Integration Techniques, and Judicial Process”)
analyzes the pre- and post-normative stages, examining the decision-making
and implementation problems, and the role of political and judicial organs
therein, and describing the various forms of normative techniques available in
a federal or supranational context.

The third and final book of Volume I (‘“Forces and Potential for a European
Identity”) focusses on how the law can be harnessed to promote the govern-
mental or integrational objectives of union. It isolates for consideration some
substantive goals (foreign policy, free movement of goods and persons, hu-
man rights protection and legal education), in order to elucidate the ways in
which law has been or can be used to promote substantive objectives. This ap-
proach is more fully developed in the studies in Part Two of the Project which
deals in greater detail with substantive areas of federal/transnational policy
an is open-ended. To date, in addition to the present volume on environmen-
tal policy, monographs have been planned in the following four areas:
consumer protection, harmonization of corporation law and capital markets,
energy policy, and regional policy. It is hoped that further studies may be un-
dertaken in the future.

One may ask how our choices were made. Why should environmental pro-
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tection be selected as the first substantive study in a project dealing with Euro-
pean integration in a comparative context? There is more than one explana-
tion.

In the first place we tried to concentrate on areas which may be regarded
as second or even third generation Community policies. Environmental policy
is not explicitly envisaged in the Treaties; indeed there existed a serious legal
problem as regards the competence of the Communities to enter this field. But
it is a typical example of the kind of policy which has emerged on the founda-
tions of the classical common market and which is a result of, and a condition
for, the market’s successful operation and evolution. More specifically, it is a
policy which represents the operation of the “positive state” in the mixed econ-
omy. It is thus far more representative of current exigencies than the first gen-
eration policies — of the “negative” kind which simply required the states to
eliminate certain practices. It typifies the kind of challenge which the process
of European integration will increasingly face.

The inclusion of environmental protection as the first of the substantive
studies had another attraction. It represents, alongside consumer protection
which is the subject of another study in this part of the Project, the need for
the Community to spread into new areas of social relevance. In some ways
these areas could be seen as policies enhancing the Common Market: equaliz-
ing competition, harmonizing regulations so as to remove barriers to trade
and so forth. But they also represent a social challenge in their own right. It is
fashionable today to dismiss the protection of the consumer or the environ-
ment as a luxury, or indeed a fad, of the 1960’s, a characteristic of economic
growth and ample resources (though the steady destruction of European
age-old forests by “transnational’ acid rain has provided a new urgency to the
environmental issuc). But in our view, this, and similar social activity by the
Community, is essential if Europe is really to progress into a social rather than
merely legal and economic reality.

Finally, there is another, less “rational,” reason for presenting this study
first. It is common today to feel gloomy about the future of European integra-
tion. Much in this Project highlights the reasons, frequently justified, for such
gloom. But European environmental protection is a story of some success and
future hope. The ecological challenge in many of its dimensions does not rec-
ognize national boundaries. It is a classical area for transnational cooperation.
Measured against the challenge it might seem that very little has been done;
the limited success is dwarfed by the environmental hazards. But, nonetheless,
the study illustrates that given even a limited amount of political will, the Euro-
pean transnational level offers possibilities for tackling problems which could
not otherwise be easily confronted.

Environmental law as a topic for legal analysis has, of course, already elicit-
ed a substantial amount of scholarly attention. Why then present this new ex-
amination? First and foremost is the value of a fresh analysis by the distin-
guished authors of this volume. But in addition, it is our belief that the Integra-
tion Project provided a special context for specific and unique insights. Most
obvious is the comparative context: this study presents a tight comparative

<—j‘
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analysis of the European and American experiences. Through this compara-
tive analysis we gain a better understanding of the problems associated with,
for example, cross-frontier control of environmental hazards; we also gain a
better understanding of the workings of the transnational/federal system of
governance. There is as much to be learnt from this volume on the process of
integration and its problems as there is to be learnt on the legal dimensions of
environmental protection.

The Project has invited, however, more than the comparative contribution.
The Florence Integration Through Law Series is dedicated to the concept of
Law in Context: the examination of legal problems in their political, economic
and social setting. There has been much pontification in recent years about the
value of interdisciplinarity. Implementation of this value, however, often falls
short of much hallowed theoretical expectations. In this regard our claims
were modest; we did not ask our contributors to bring the full scientific para-
phernalia of, say economics or political science to bear on their subject. We
simply asked that the legal analysis be situated in, and be sensitive to, the impli-
cations of the socio-economic and political context. The present volume is, in
our view, an extraordinarily successful example of this approach.

The European Integration Project follows on from an earlier wide-ranging
research project which was carried out at the European University Institute
— the Florence Access-to-Justice Project. Access to Justice was not only con-
cerned with an examination and, indeed, extension of the procedural and in-
stitutional mechanisms for the vindication of rights in contemporary society.
It was an approach which sought to emphasize that in legal study, an analysis
of the normative content of legal rules and policies — while still central — can
give only a partial picture of the function and shortcomings of the law in its so-
cietal context. Normative analysis is but one layer of analysis: the effective (or
otherwise) reach of the law, its implementation and enforcement, its accessibil-
ity to subjects to whom it is addressed as a source of rights and duties, is a sec-
ond no less important layer. This approach has been a constant guideline to all
contributions to the European Integration Project.

Problems of implementation and enforcement are notorious in the field of
environmental protection. They are aggravated in the European transnational
system which has its own inherent difficulties of supervision and compliance.
This study deals in depth with this dimension, and is one of the first of its kind
in the European context. Moreover, it is not only in highlighting implementa-
tion problems existent at the time of writing that the study makes a contribu-
tion. Its overriding value in this connection is in providing an analytical frame-
work for examining the problem in general, a framework which will have a
value well beyond the identification of concrete issues at any given point in
time.

If the Access-to-Justice philosophy postulated the addition of this post-nor-
mative layer in the analysis of law, the institutional and procedural character
of the Integration Project postulated the addition of yet another layer — a
pre-normative layer. Both in the first general methodological part of the Proj-
ect and in its second substantive part we have given considerable attention to
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the decision-making process by and through which norms emerge. The neces-
sity of this addition is so clear as to obviate any lengthy explanation. Not only
is decision-making an essential component in the analysis of the system as a
whole, but it also gives, particularly in the context of the European transna-
tional concordance of interests, an insight into the normative outcome and, as
explained throughout the Project, into the very problems of implementation,
application and enforcement. The study on the environment, as well as other
studies in Part Two of the Project, has adopted what one may call a “total” ap-
proach to legal analysis. Certainly the normative, “black letter”” dimension of
the law is explored; but this normative analysis is sandwiched between the pre-
and post-normative phase. The volume explores fully the process of policy--
making, the difficulty it encounters and the political context against which nor-
mative compromises are reached.

The Integration Through Law Series represents a collective effort over a
long period of time. At its inception we believed that the first methodological
part of the Project would be the setting against which the subsequent substan-
tive parts, such as this study on environmental protection policy, would be
written. Things often do not turn out as they were planned. The two parts of
the Project in fact evolved simultaneously, and while the Part Two studies un-
doubtedly did rely on the general methodological background studies of Part
One, the studies in Part One equally drew upon the analysis contained in the
concrete substantive studies of Part Two. In this process of cross-fertilization
Professors Rehbinder and Stewart played a key role. Their insight into the
evolution and problems of federalism and integration informed and enhanced
much of the rest of our work. Their level of dedication and scholarship set a
standard for the entire Project. Their collegiality and cooperation with the edi-
tors significantly facilitated our tasks. We are truly grateful to them.

Florence, December 1984 Mauro Cappelletti
Monica Seccombe
Joseph Weiler
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I. Environmental Policy, Integration and the Law:
Introduction

This introduction identifies the areas of environmental law to be considered
and briefly describes the different kinds of legal tools which have been em-
ployed to deal with environmental problems. After listing some of the basic in-
centives and obstacles to harmonization of policy within federal/community
systems, it discusses mechanisms of complete and partial integration. Finally,
a set of working hypotheses about the logic of integration are presented. This
simple model will be revised in the concluding chapter in light of the interven-
ing empirical chapters.

A. Scope

This study examines the following fields of European Community (EC) and
United States (US) environmental law:

1. Water Pollution
Regulation and litigation concerning discharges into surface waters (in-
cluding streams, rivers, and lakes) and marine pollution.

2. Air Pollution
Regulation and litigation concerning air pollution from stationary sources
(primarily industrial plants) and motor vehicles.

3. Noise Pollution
Regulation of noise pollution from stationary sources, motor vehicles,
construction equipment, and products.

4. Waste Disposal
Regulation and litigation concerning the disposal of various categories of
wastes, including toxic, solid, and used oil wastes.

5. Hazardous Chemicals
Regulatory requirements, including testing for toxic and other effects,
governing the production and sale of chemicals.

6. Radioactivity
Regulation dealing with radioactive emissions from industrial and commer-
cial sources, including nuclear power plants.

7. Land Use Planning and Protection of Nature, Landscape, Flora, and Fauna
This topic is less fully developed because of the great disparity between the
EC and the US in the extent of community/federal activity. In the US, the
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federal government owns one third of the nation’s lands and an even larger
share of mineral and other valuable natural resources. It also affects land
use and natural resource decisions through grants, development programs,
and licensing approvals. The extent of EC activity in the realm of land use
and natural resources is quite modest. The topic is included primarily to es-
tablish this contrast and to identify some of the factors that explain it.

8. Environmental Impact Assessment
Procedures to promote assessment by the responsible government agencies
of environmental impacts associated with government development, plan-
ning, and licensing decisions.

B. Tools for Environmental Control and Mechanisms of Integration

This section lists and briefly discusses the variety of tools or incentives gov-
ernment may use to promote environmental quality.

Private or public litigation against polluters.and other activities that degrade
the environment suffers from substantial limitations. These include the limited
capla_f_:_i_ix_'_gf_m}}_l__c courts. éo' deal with ltecdmc—sr;;nd lsciemif'ic :lssues; thef
muluplicity of sources and interests involved and the polycentric character o
Tﬁ?ﬁ_oblems presented; the patchwork, dccentrali;cg\é%;:;étl:\rrf_of‘l_itigation
and the need for coordination and consistency in the control of different fa-
cilities, particularly those of firms that compete directly against one another;
the need for prophylactic measures and for ongoing monitoring and supervi-
sion; and the perception that the policy choices involved are political in charac-
ter. Private litigation is also impaired because the costs of litigation are typical-
ly large in relauon to the stake of any particular litigant, and because of the dif-
ficulties in_establishing causation and quanufying harm when damages are
sought. However, litigation may have an important role in directing attention
to neglected problems, including activities not yet regulated, injuries not yet
compensated, and the problem of transboundary spiltovers. tups

Command and control regulation, through which government authorities
specify the conduct required of each firm or individual subject to control, is
the dominant approach to environmental protection today. There are two
basic strategies that may be followed within the broad category of command
and control regulation.

One strategy is case by case screening. Particular products, such as new
chemicals, or proposals to locate a major industrial facility at a given site are
reviewed on a case by case basis in accordance with general criteria, such as
prohibition of “unreasonable risk” or undue harm to the environment. A par-
ticularized decision is then made whether to permit the marketing of the chem-
ical or the use of the site.

An alternative strategy is to adopt general uniform standards applicable to
many regions and to entire categories of facilities or products. One technique
is to establish environmental quality standards, such as a standard specifying
the maximum concentration of a pollutant anywhere in the air at ground level.
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In order to enforce such standards, appropriate controls on emissions from
sources in the region must be developed and implemented. A second technique
is to adopt regulatory standards that directly govern the operation or design
of industrial products or facilities. Such regulations may take the form of per-
formance standards which designate the level of environmental performance
to be achieved. An example is a regulation requiring each new automobile to
emit no more than a specified amount of certain air pollutants. Alternatively,
such regulations may consist of specification standards requiring the use of
particular control technologies or processes. The degree of control required is
linked only loosely with overall environmental quality objectives.

Subsidies provide both an incentive for and a means of financing environ-
mental quality improvement. They may take the form of tax credits or outright
revenue grants to private firms or public authorities.

Economic Incentives. Economists criticize both command and control reg-
ulation and subsidies because they tend to impose uniform solutions. Such
solutions are excessively costly because they ignore differences in abatement
costs among different firms; are biased in favor of certain forms of control,
such as end of pipe technologies; and provide inadequate incentives for the de-
velopment of environmentally superior products and technologies. Econo-
mists favor economic incentives, such as pollution taxes or transferable pollu-
tion rights, that would promote cost minimizing abatement strategies and pro-
vide product and technology incentives, but political and practical objections
have limited the use of such incentives.

Environmental impact assessment procedures. These procedures require deci-
sionmakers to inventory, gather information on, analyze, and take into ac-
count environmental impacts in connection with their decisions. They are de-
signed to correct the uninformed or inadequate consideration given to
environmental impacts in government decisions concerning land use, natural
resource management, and development projects.

C. Incentives and Obstacles to Integration in Environmental Policy

Integration of environmental law in a federal system occurs through two basic
mechanisms: central determination by a federal/community authority (legisla-
ture, executive authority or court), or coordination of law and policy by
member states through negotiated agreement, development of common work-
ing understandings, conscious parallelism in judge-made law, and so on. The
degree of integration achieved in particular areas reflects institutional arrange-
ments and the following incentives and disincentives to integration:

1. Incentives to Integration

Removal of trade barriers with respect to products and resources. The adoption
by different states of different environmental regulations with respect to
products impedes free commerce among states, thus reducing producer rev-
enues and economic welfare, and may impose cumulative and potentially in-
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consistent regulatory burdens on producers seeking to sell their products or
services in more than one state. Adoption by a state of stringent controls or
taxes on the use of its resources (for example, extraction of oil shale or use of a
site for toxic waste disposal) may also impede commerce and reduce the wel-
fare of persons in other states. Removal or harmonization of such measures
can increase producer and consumer welfare.

Remowal of the “competitive distortions” and relocation incentives caused by
differing controls on industrial processes and natural resource development. Dif-
ferent regulatory requirements governing industrial processes and resource
development do not threaten free trade as directly as differential product reg-
ulations. But adoption by one state of more stringent controls will increase the
costs of producers located within that state, creating a competitive advantage
for producers in states with less stringent controls.! This advantage may cause
firms to locate new facilities in states with less stringent controls or even relo-
cate existing facilities to such states. Competition among states to attract or re-
tain industry may encourage laxity in controls everywhere. Those states and
interests in favor of more stringent environmental controls will accordingly fa-
vor measures to achieve equivalent (and relatively high) levels of control in all
states. |

Transboundary spillovers. Transboundary spillovers are unlikely to be ade-
quately dealt with by resort to the municipal law of either the originating or
receiving state, which may often have a municipal bias. In addition, the receiv-
ing state may face serious difficulties in enforcing remedial measures against
activities in originating states.

Economies of scale in research, analysis, and decisionmaking. To the extent that
environmental regulatory problems in different states present common scien-
tific, technological, and analytical issues, there may be economies of scale in
acquiring and processing the necessary information once on a centralized ba-
sis, rather than many times on a decentralized basis. In addition, adequate re-
sources to perform the necessary work may not be available in some states.

Achievement of more stringent and effective controls through centralized direc-
tion. As noted above, “competitive distortions” may hinder the adoption by
states of effective environmental controls. Centralized decisions may also fa-
vor more stringent environmental controls because central bureaucracies and
political actors are less subject to short term political accountability and more
attuned to the achievement of longer term objectives.

Need for common front in international negotiation. In order to achieve
greater bargaining power in international negotiation, a common environmen-
tal policy may be desirable. This has, for example, been a strong incentive for
EC regulation of chemical manufacture and sale.

! In theory, with perfect information and perfect labor markets, and no interjurisdic-
tional spillovers, industries in a state with strict environmental standards might not be
competitively disadvantaged because workers in that state would accept lower wages
in return for the environmental benefits produced by regulation; lower wages could
offset the higher costs to industry of complying with strict environmental standards.
In practice, however, markets are imperfect and spillovers exist.




Incentives and Obstacles to Integration in Environmental Policy 5

2. Disincentives to Integration

Variations in preferences. Citizens in different states often have different pref-
erences for enhanced environmental quality versus economic and industrial
development and higher money incomes. Because of political and administra-
tive factors, integrated environmental policies often tend to be uniform. Uni-
formity can result in insufficient environmental quality in states with a high
preference for environmental quality, and excessive environmental quality in
those states with low preferences. These discrepancies will generate opposi-
tion to integrated environmental policies.

Differences in geographic, ecological, and industrial conditions. Quite apart
from differences in preferences, integrated, uniform environmental policies
may be inappropriate because of geographic and ecological differences that
can significantly alter the consequences of a given amount of pollution. For
example, welfare losses attributable to reduced visibility are much greater in
scenic than industrialized areas. Organic waste discharges that can cause se-
rious damage to a stream or river may have little effect if discharged into deep
ocean sites. Uniform environmental quality standards and uniform technol-
ogy-based source controls fail to deal fully with these variations, resulting in
overcontrol in some areas and undercontrol in others.

Resentment at centralized direction. Common environmental policies, partic-
ularly if formulated and enforced by central authority, cause resentment at
the resulting interference with member state autonomy. This resentment is
likely to be especially severe when it infringes on industrial policies and land
use and development decisions.

Differences among legal and administrative systems in member states. As
developed below, considerable reliance must be placed on state and local au-
thorities to implement and enforce common environmental policies, particu-
larly in the case of industrial process regulation and land use and natural re-
source management. Differences in legal and administrative systems will often
translate into differences in implementation and enforcement, hindering effec-
tive harmonization.

Diseconomies of scale and information processing. To the extent that decisions
on environmental policy are centrally made, information must be gathered and
processed centrally. In addition, central authorities will have to monitor state
and local implementation and enforcement. This will introduce substantial in-
formation processing costs, and tend to introduce multiple and redundant lay-
ers of decisionmaking and review.

Functional interconnection between environmental regulation and local func-
tions. Many forms of environmental regulation involve traditional local func-
tions such as zoning and other forms of land use control and traffic regula-
tion. So long as these controls are exercised by local officials in response to lo-
cal circumstances and pressures, the effective degree of integration in environ-
mental policy is substantially reduced. On the other hand, to centralize the ex-
ercise of such functions would create very substantial diseconomies and se-
riously intrude upon local autonomy.
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Industrial and commercial oppositon to integrated policies. Particularly in the
area of industrial process regulation, integrated environmental policies are
more likely to be protective of the environment than decentralized policies, im-
posing costs upon and restricting development by industry and commercial in-
terests. They will accordingly tend to oppose integration. Transboundary pol-
luters will oppose such measures for similar reasons.

D. Mechanisms of Complete Integration

Centralized determination of environmental law and policy. Centralized leg-
islative or executive determination of environmental law is the most direct and
obvious method of insuring integrated environmental policies. However, it can
also be the most destructive of state autonomy, and may result in uniform-
ities that exhibit various diseconomies. Central adoption of regulatory stan-
dards and screening programs has been the dominant mechanism for integra-
tion of environmental laws and policies in the US and the EC. Federal/ com-
munity court creation of law governing public or private litigation against en-
vironmental degradation is an alternative mechanism that is more likely to be
responsive to variations in state conditions. But this alternative, for reasons
noted above, is also far less likely to be effective. Very little law has developed
by this route, the most notable effort being that by federal courts in the US to
develop a law of transboundary spillovers.

Implementation of federal/community law. Once established, centrally deter-
mined law and policy must be implemented and enforced. The most reliable
means of insuring that such implementation and enforcement occurs in an ef-
fective and uniform way is through federal/community administrative agen-
cies and courts charged with responsibility for issuing regulations and per-
mits, monitoring, initiating enforcement actions, and adjudicating contro-
versies.

An alternative route is for central authorities to determine environmental
measures and laws but leave their implementation and enforcement in the first
instance to member states while retaining powers of supervision and review.
These powers include that of a central authority to institute litigation against
member states seeking to require them to undertake implementation/enforce-
ment; imposition of sanctions for implementation failure, such as cut-offs of
funds; assumption by federal/community authorities of implementation/en-
forcement responsibilities when member states have failed to do an adequate
job; or development of federal/community law that would allow environmen-
tal advocates to challenge and remedy deficient implementation/enforcement
by member state authorities through litigation in member state or federal/
community courts.

Federallcommunity encouragement of state environmental measures. In lieu of
adopting regulatory standards and programs (whether implemented centrally
or by member states), central authorities could seek to encourage state adop-
tion of programs through research and information programs, subsidies to un-
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derwrite the administrative costs of such programs, or waiver of federal law
that would otherwise displace such programs. The central authority may im-
pose criteria which state programs must meet in order to qualify for subsidy or
waiver. Alternatively the central authority may urge states to adopt standards
to deal with certain environmental problems, with the threat of more intensive
central intervention if state action is not forthcoming.

Judicial invalidation of state environmental measures that impede trade. The
methods of integration discussed above are positive efforts to obtain a min-
imum level of environmental protection in all states, as well as to eliminate the
barriers to trade created by nonharmonized state measures. In contrast, courts
applying the “negative commerce clause” doctrine, or its equivalent,? may act
to invalidate state product standards that are more restrictive than those
adopted by neighboring states. In so doing, they eliminate barriers to trade (in-
cluding the threat posed by multiple and potentially inconsistent state regula-
tions to manufacturers’ ability to realize economies of scale) without regard
for achieving minimal levels of environmental protection.

E. Mechanisms of Partial Integration

Total harmonization is achieved when all states enforce the same standards or
measures. Total harmonization may be achieved by central adoption of uni-
form measures to preempt state measures of varing stringency or by judicial
application of the negative commerce clause doctrine to invalidate state
product standards that restrict trade. The latter technique of total harmoniza-
tion leads to the lowest common denominator of environmental protection.
There are a variety of institutional strategies other than total harmonization
which can mediate the competing claims of integration and local autonomy.?
With the technique of minimum harmonization, member states are permitted
to adopt measures controlling products, processes, or natural resource devel-
opment that are more stringent than those adopted by central authorities or by
agreement among member states. However, they may not adopt less stringent

2 See generally Kommers & Waelbroeck, Legal Integration and the Free Movement of
Goods: The American and European Experience, at §§ 11.B-C & II1.C-D.1, in INTEGRA-
TIoN THROUGH Law, Vol. 1, Book 3.

3 For a discussion of harmonization techniques in the EEC see P. J. Stot, TECHNICAL
AND ADMINISTRATIVE OBsTACLES TO TRADE IN THE EEC 80 et seq. (Sijthoff, Leyden
1975); W. SCHMEDER, DIE RECHTSANGLEICHUNG ALS INTEGRATIONSMITTEL DER EUROPA-
1SCHEN GEMEINSCHAFT 71 et seq. (Carl Heymanns Verlag, Koln 1978); Europiisches
Parlament, Bericht iiber den Vorschlag der Kommission der Europiischen Gemein-
schaften an den Rat fiir ein Allgemeines Programm zur Beseitigung der technischen
Hemmnisse im inner-gemeinschaftlichen Warenverkehr, die sich aus der Unterschied-
lichkeit der einzelstaatlichen Vorschriften ergeben, EP Doc. 15/1968-69; WEIN-
sTock, Nur eine Umwelt? Europaische Umweltpolitik im Spannungsfeld zwischen ikolo-
gischer Vielfalt und 6konomischer Einbeit, 6 ZerrscHrIFT FUR UMWELTPOLITIK 1, 29, 33,
34 et seq. (1983).
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measures. The minimum “floor” provided by this method limits state competi-
tion for industrial development through weaker environmental measures,
while allowing those states with stronger preferences for environmental quali-
ty to give them effect. This approach, however, allows barriers to trade to per-
sist.

Partial harmonization. Under this approach federal/community law governs
only interstate product transactions — for example, the sale in state A of auto-
mobiles or chemicals manufactured in state B. This technique allows a state to
impose stricter or laxer controls on domestic products, but forbids imposition
of stricter standards on imports.*

Optional harmonization. Under this strategy, states may adopt their own
standards, but, if a state adopts a standard different from the federal/com-
munity standard for interstate transactions, a domestic or foreign manufactur-
er selling products in that state may elect to comply either with the community
standard or the state standard.®

The advantages of partial and optional harmonization in eliminating trade
barriers while partially accommodating differences in states’ preferences for
environmental quality are limited by the fact that manufacturers wishing to ex-
port to other states must meet two standards, one for instrastate transactions
and another for interstate transactions. Manufacturing different products to
meet different standards may increase costs by reducing scale economies and
thus provide firms with financial incentives to follow the more stringent stan-
dard in order to reach the widest possible market with a standardized product.
This undercuts the economic advantage to a state of a less stringent standard
for intrastate transactions.

¢ In order to illustrate the implications of partial harmonization, consider the example
of controls on automobile emissions of air pollutants.

State A, in order to achieve higher environmental quality, could adopt stricter
standards for cars manufactured and sold within A, but its manufacturers would be
vulnerable to import competition from State B manufacturers, who would have the
right to sell their cars in A upon compliance with the less stringent and costly federal/
community standard.

Alternatively, State A could adopt laxer standards for cars manufactured and sold

within A, resulting in lower environmental quality and giving A manufacturers a cost
advantage over imports (so long as the state can bar imported cars that do not comply
with the federal/community standard). On the other hand, if A manufacturers wished
to sell their cars in B, they would have to tool up to meet the more demanding federal/
community standard.
Optional harmonization is similar to partial harmonization, but there are important
differences. First, a state must affirmatively “opt out” of federal/community stan-
dards. Second, when State A adopts laxer standards, State B manufacturers who sell
within State A need only comply with State A’s standards rather than the stricter
federal/community standards, undercutting the competitive advantage that State A
manufacturers would otherwise enjoy. Third, when State A adopts such standards,
whether higher or lower, State A manufacturers can “opt out” of those standards in
favor of federal/community standards.

-
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Altemative harmonization. Under this approach, federal/community law
establishes two or more alternative standards or means of compliance which
a member state may elect. For example, to control water pollution a state may
be allowed to choose between an ambient standards approach or an approach
based on uniform technology-based source controls. Alternative techniques
for measuring ambient standards may be authorized.®

Recognition of other states’ product certification is a harmonization technique
designed to eliminate repetitive licensing or testing procedures. Certification
by the state of manufacture that a new chemical has met standardized EC test-
ing protocols is an example. As the example indicates, the recognition tech-
nique is most appropriate when the underlying regulatory requirements have
been harmonized. But even where they are not, the technique could be applied
to limit review and testing by the importing state to that necessary to ascertain
compliance with those of its requirements that go beyond those of the manu-
facturing state’s.

Strategies that allow the states considerable discretion in implementing and en-
forcing centrally determined standards are also partial integration techniques.
Still greater decentralization can be achieved under a regime that allows states
to set environmental quality standards or product or process controls in the first in-
stance, subject to centralized review under general criteria.

Centralized research, analysis, and recommendation present a still more mod-
est approach towards integration. Economies of scale in research and analy-
sis, reinforced by the tendency of centralized decisionmaking to favor strong
environmental protective measures, are realized through central generation
of information and dissemination. But basic policy determinations, implemen-
tation, and enforcement are left to the member states.

F. The Logic of Integration in the Federal System

How are the considerations for and against integration likely to operate in a
federal system, and what form of harmonization is likely to result> We here
offer some working hypotheses to be tested by the evidence canvassed in later
chapters. We evaluate and refine these hypotheses in Chapter X.

Let us assume, for purposes of initial analysis, that the only relevant actors
are states. All states want both environmental quality and economic growth;
there is, however, a tradeoff between these two goals, at least in the short to
medium term. Different states, for a variety of reasons, make this tradeoff dif-
ferently. Some states give greater weight to environmental quality, and there-
fore favor more stringent environmental controls (environmental states) while
other states favor economic development with less stringent environmental
controls (polluter states). When products, capital, and labor cross state bound-

¢ The federal/community authorities will ordinarily have a clear preference for one set
of standards or means of compliance. Selection of the alternative will ordinarily be al-
lowed only under narrowly defined criteria, and it may be subject to later review.
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aries, each state’s tradeoff between environmental quality and economic per-
formance is affected by other states’ environmental policies. This interdepen-
dency, explained in greater detail below, creates two basic incentives for har-
monization: the removal of trade barriers and competitive distortions, and the
desire to increase the stringency of environmental controls. Our working hy-
potheses on integration require a distinction between two basic categories of
regulation: product regulation and regulation of industrial processes. The rela-
tions between these two categories of regulation and incentives for harmoniza-
tion are depicted visually by the following matrix:

Eliminate Trade Promote

Barriers and Environmental

Competitive Distortions Quality
Product regulation 1 2
Process regulation 3 4

For each element of the matrix one must examine the incentives for harmoni-
zation on the part of both polluter states and environmental states.

First, consider the question of trade barriers in connection with product
regulation (element 1 of the matrix). If environmental states can exclude
heavily polluting or risky products from polluter states, polluter states will be
denied access to markets in environmental states. They will accordingly have
an interest in harmonization. Assume initially that we are dealing only with to-
tal harmonization. In a system requiring unanimous consent of all states, the
level of control at which harmonization will occur will depend on how pollut-
er states evaluate the tradeoff between the costs associated with more strin-
gent controls and the benefits of expanded markets. More precisely, the level
of control to which polluter states will assent is the lowest level at which the
marginal costs and benefits of increased control are equal for any polluter
state. However, this incentive for harmonization disappears if polluter states
can successfully challenge the exclusion by environmental states of polluter
states’ products as an undue restraint on trade. Such litigation would have lit-
tle success in the US under prevailing interpretations of the commerce clause,
but might have greater success in the EC in light of Cassis de Dijon and its inter-
pretation by the Commission.”

Now consider the incentives for product harmonization from the perspec-
tive of states wanting to promote environmental quality (element 2 of the ma-

7 For discussion of the Cassis de Dijon decision (European Court of Justice, case 120/78,
Rewe-Zentral-AG v. Bundesmonopolverwaltung fiir Branntwein, [1979] ECR 649)
and “negative commerce clause” doctrine in the EC, see Kommers & Waelbroeck, su-
pra note 2, at § II1.C.3, especially notes 188-197 and accompanying text; Heller &
Pelkmans, The Federal Economy: Law and Economic Integration and the Positive State -
The U.S.A. and Europe Compared, at § II11.C.2.b(i) (by Pelkmans), in INTEGRATION
TurouGH Law, Vol. 1, Book 1. See also infraCh. 11, at pp.28-31.
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trix). Such environmental states will be undercut in product competition by
polluter states. If a negative commerce clause doctrine prevents them from ex-
cluding the products of polluter states, they will suffer this competitive disad-
vantage in all markets. But even if exclusion is possible, the environmental
states will have to compete in polluter state markets, and economies of scale
may preclude the development of a less controlled product for those markets.
In order to avoid the competitive disadvantages of differential standards, en-
vironmental states will support harmonization, preferably at a level close to
what they would adopt for themselves in the absence of trade.

Now consider regulation of processes from the perspective of trade barriers
(element 3 of the matrix). Environmental states can not exclude products from
polluting states on the ground that manufacturing processes in those states are
less well controlled. Nothing in the US or EC negative commerce clause doc-
trine would permit this. Accordingly, products from polluter states have free
access to markets in environmental states, and polluter states have no interest
in harmonization.

Those states desiring to promote environmental quality (element 4 of the
matrix) still have an incentive to support harmonization in order to avoid the
competitive disadvantages that they will suffer by reason of higher process
costs. These disadvantages are likely to be greater than in the case of product
regulation because there is no hope of excluding products from polluter states.
The resulting cost disadvantage can give rise to a flight of capital and labor
to polluting states.

Now consider the case of another category of states, those that import
products but do not manufacture them. In the absence of transboundary
spillovers, they would oppose any process controls at all, since their citizens
would bear the cost of controls but enjoy none of the benefits. In this respect,
they may be more opposed to integration than polluter states, which would pre-
sumably not oppose a community standard at the lowest common denomina-
tor level. On the other hand, in the case of product controls, an importer state
would not only bear all or most of the costs of control, but would also enjoy
the benefits of control. Thus, the control level it would favor would depend
upon its relative preference for environmental quality. Transboundary spill-
overs will create support for harmonization on the part of receptor states.

In a federal system requiring unanimous consent, there will, in the case of
product regulation, be support from both polluter and environmental states
for harmonization through mutual adoption of uniform standards. To the ex-
tent that a Cassis de Dijon principle restricts the ability of environmental states
from excluding polluter state products, the support of environmental states
for harmonization will be increased and the support of polluter states will be
decreased. Since, however, there is a rule of unanimous agreement, the net im-
pact of such a rule will be to significantly reduce the stringency of harmonized
measures. In the case of process regulation it is difficult to see why there
would be any harmonization at all above the lowest common denominator lev-
el, since it would pever be in the interests of polluter or importer states to
agree to more stringent controls.
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In a federal system allowing harmonization on the basis of some form of ma-
jority vote, the incentives are similar in direction, but deleting the requirement
of unanimity will mean uniform product regulation at a more stringent level.
In addition, some uniform process regulation is likely to occur, depending on
the voting power of environmental states and the intensity of their preferences
for environmental quality. The implications of transboundary spillovers are
more complex, and depend upon the pattern of spillovers and the configura-
tion of net importing and net exporting states.

What is the relevance of the number of states and their size relative to that
of the federation? Where states’ internal markets are small relative to that of
the federation, the support of both environmental and polluter states for har-
monization of product regulation is likely to be strengthened. Such a configu-
ration would also increase the support of environmental states for harmo-
nized process regulation, and strengthen the opposition of polluter states to
such harmonization.

Given the possibility of less than total harmonization, what form would
harmonization be likely to take? In the case of product regulation, polluter
states would want total harmonization at the lowest possible level, but would
favor minimal harmonization for process regulation. Environmental states
would, in the case of both product and process regulation, favor either total
or minimal harmonization, depending on the level at which the two forms of
harmonization would likely occur.

Partial and optional harmonization apply only to product regulation. They
allow polluter states access to environmental states, but only at the price of
controls more stringent than they would otherwise prefer. Environmental
states are protected against competition from polluter states’ products in their
own domestic markets, but must either suffer a price disadvantage or develop
an alternative line of products in order to compete in polluter state markets.

Alternative harmonization is another compromise technique that narrows
but does not eliminate the competitive disadvantages suffered by environmen-
tal states.

The above analysis would indicate that in the US there would be a very high
degree of uniform product regulation through federal legislation, and a con-
siderable but lesser degree of federal process regulation, much of which might
take the form of minimum harmonization. In the case of the EC for product
regulation before Cassis de Dijon it would predict considerable uniform har-
monization (at an intermediate level) or optional or partial harmonization. It
would predict no harmonization at all in process regulation. Yet there is some
harmonization of process regulation in the EC, and perhaps more harmoniza-
tion of product regulation than might be expected. What might account for
this? The following factors might be considered:

Unanimity on a variety of issues may be achieved through a process of re-
ciprocal concession over time, even though there would not be unanimity on
any single issue considered in isolation. Polluter states may go along with pro-
posals for harmonization that are intensely supported by environmental
states, in exchange for later concessions on other issues. This process of “log-
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rolling” need not be explicit. Implicit norms of reciprocating may develop, al-
lowing sequential concessions without explicit agreement. In the case of prod-
uct regulation the ability of an environmental state in the absence of harmoni-
zation to adopt and enforce regulations that will restrain trade is also an incen-
tive for polluter states to acquiesce in harmonized initiatives.

Environmental states tend to be the most industrially developed and eco-
nomically and politically powerful states. Despite the rule of unanimity, these
states may have a disproportionate influence on EC decisionmaking. Process
harmonization will be a strong objective for such states, because it will impose
costs on less developed states that will restrict economic and political competi-
tion from them.

Multinational firms with manufacturing plants in both polluter and environ-
mental states may find it to their net advantage to have harmonized regulation
at levels higher than polluter states would prefer, and will therefore lobby pol-
luter states in which they have plants to support such harmonization.

There may be a Community-wide environmental sentiment favoring
stronger process controls that finds expression in all states.

Government officials of polluter states, particularly those in environmental
ministries, may personally tend to favor higher environmental controls but
would face strong local opposition if they attempted to adopt such controls
unilaterally. By acquiescing in Commission initiatives, they can secure their ob-
jectives through the back door.

Polluter states may believe that the EC as an institution is on balance quite
favorable to their interests. Psychologically and otherwise, it may be difficult
to oppose otherwise plausible Commission proposals unless the economic dis-
advantage imposed on industries in polluting states is severe.

These factors, which may explain why significant EC harmonization has oc-
curred, would tend to predict an even greater level of harmonization through
federal legislation in the US. Most large industrial enterprises operate in many
states and would therefore strongly oppose significant barriers to trade arising
from differential standards, particularly given the small size of most domestic
state markets. Moreover, the existence of national media and national politics
tends to favor the development of a national environmental constituency X

G. Order of Presentation

The succeeding chapters alternate between consideration of the EC and the
US. First the legislative competence of each of the two systems in environ-
mental matters is described. Then the substantive law of each system is pre-
sented. Subsequent chapters discuss implementation and enforcement of the
substantive law and the policy process by which such law is determined.

The concluding chapter returns to the working hypotheses advanced in this
introduction. Based on comparative analysis of the empirical material present-
ed in the intervening chapters, a fuller understanding of policymaking and im-
plementation becomes possible.




-




I1. Legislative Competences and Instruments
in the Community

A. Community Competences for Environmental Protection

Unlike the US, environmental policy did not develop at the Community level
after far-reaching economic, political, and legal integration had already oc-
curred. Its development and implementation have depended upon and
reflected the progress and extent of European integration (particularly the
Community’s institutional development and the state of legal integration). At
the same time, environmental policy has itself been a factor influencing the di-
rection and degree of the Community integration process.'

1. EEC Treaty

The European treaties, and particularly the Treaty of Rome which established
the European Economic Community (the EEC Treaty), do not expressly per-
mit Community institutions to act in the field of environmental protection.
The ultimate purpose of the EEC Treaty is to create an economic community
by establishment of a common market. This purpose is to be achieved through
implementation of the four freedoms (free circulation of goods, services, per-
sons, and capital), a customs union, a system of free competition, and certain
common or coordinated policies. Environmental policy is not directly linked
with the establishment and functioning of the Common Market as an econom-
ic institution. It is not contained in the Treaty chapter concerning common or
coordinated policies. The Treaty does not even contain the words “environ-
ment” and “pollution.”

Nevertheless, environmental policy is now undeniably well established as a
distinct area of Community policy. Given that many of the institutional and
economic goals of the Treaty have not been achieved, and given that the pace
of integration has in some respects slowed, the development of a common en-
vironmental policy,? although still fragmentary, is a rather remarkable step
that has contributed substantially to the continued growth of the Community
as a political system. This contribution, however, is primarily in the area of
substantive policy rather than in new forms of institutional or legal integra-
tion.

! See, e.g., ]. Weiler’s recent treatment of the matter (Supranationalism Revisited —
Retrospective and Prospective, EUI Working Paper No. 2, at 27, 43).

2 ZuLeeG, EG-Richtlinien auf dem Gebiet des Wasserrechts und ibre innerstaatliche Aus-
wirkung, 14 ZerrscHrirT FUR WASSERRECHT 133, 137 (1975).
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Uncertainty about the jurisdictional basis for Community environmental
policy was an initial impediment to establishment of such policy. Art. 36 of the
EEC Treaty, which authorizes member states to limit exports and imports to
protect health and life of persons, animals, and plants, implies that the basic
competence for environmental protection is vested in member states. To coun-
ter this implication, the Community institutions have, in developing a com-
mon environmental policy, relied primarily on Art. 100 and secondarily on
Art. 235 of the EEC Treaty.

Art. 100 authorizes Community directives “for the approximation” of
member state laws, regulations, and administrative actions that “directly affect
the establishment or functioning of the common market.” Art. 235 provides
that the Council, by unanimous action, may take “appropriate measures” to
“attain, in the course of the operation of the common market, one of the ob-
jectives of the Community” when the Treaty has not provided the necessary
powers to do so.

Both of these provisions were designed to give Community institutions
powers to ensure the establishment and functioning of the Common Market
as an economic institution and were not aimed at environmental protection as
such. But actual EEC environmental policy has transcended the purely eco-
nomic objective of removing trade barriers, and frankly seeks to promote en-
vironmental quality as a Community goal. This emancipation of the EEC’s en-
vironmental policy from the constraints implied by Articles 100 and 235 marks
its institutionalization as a common policy.

a. Developmental Phases of EEC Environmental Policy

The historical development of an institutionalized environmental policy can
be separated into two distinct phases.

In the first phase, environmental policy was incidental to measures to har-
monize national environmental laws in order to abolish obstacles to trade be-
tween member states.’ Examples include: the Community initiatives dating
from 1964 to 1975 under Articles 30, 92, 93 and 95 of the EEC Treaty to pre-
vent excessive subsidization of the regeneration or incineration of used oils;
the directive of 1967* which established a uniform system of classification, la-
beling, and packaging for hazardous substances; and the directives 70/157/
EEC? regulating noise levels and exhaust systems of vehicles and 70/220/

* General Program for Elimination of Technical Obstacles to Trade of 28 May 1969,
JO No. C 76, 17 June 1969, p. 1, as updated on 17 Dec. 1973, OJ No. C 117, 31 Dec.
1973, p. 1. See F. BEHRENS, RECHTSGRUNDLAGEN DER UMWELTPOLITIK DER EUROPX-
1SCHEN GEMEINSCHAFTEN 25 et seq. (Erich Schmidt Verlag, Berlin 1976); J. P. HanNE-
QUART, LA MISE EN PLACE D’UNE POLITIQUE COMMUNAUTAIRE DE L’ENVIRONNEMENT (Uni-
versité Catholique, Centre d’Etudes Européennes, Louvain-la-Neuve 1978).

¢ Directive 67/548/EEC of 27 June 1967 on classification, packaging and labelling of
dangerous substances, JO No. 196, 16 Aug. 1967, p. 1 ([1967] O] (special English ed.)
at 234).

$ Directive 70/157/EEC of 6 Feb. 1970 on the approximation of the laws of the Member
States relating to the permissible sound level and the exhaust system of motor vehicles,
JO No. L 42, 23 Feb. 1970, p. 16 ([1970] O] (special English ed.) at 111).
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EECS¢ limiting vehicle emissions. These directives were all part of the Commu-
nity’s general harmonization program.” The motor vehicle emission directive
illustrates particularly well the focus of EEC environmental policy at the time
on elimination or prevention of trade barriers. It was issued by the Communi-
ty in reaction to legislative proposals in West Germany and France aiming at
increased protection from the health and environmental risks of motor vehicle
emissions. The proposed national regulations threatened the uniform Euro-
pean system of type approval of motor vehicles; thus, the Community acted to
preserve the existing system.

Many of these initiatives did result in improved environmental protection.
Strongly environmentalist member states were more or less able to set the pace
and direction for Community action by unilaterally proposing strong national
environmental legislation, which forced the Community to react with mea-
sures of its own. But Community policy initiatives were not based on a com-
prehensive political program. They were patchwork responses to member
state initiatives and were prompted by the need for harmonization to preserve
or improve the functioning of the Common Market as an economic institu-
tion, Consequently, product standards were emphasized because differing na-
tional product requirements had a direct impact on interstate trade.
~ The second phase of Community environmental policy® is marked by the de-
velopment and implementation of a true common environmental policy. Al-
though environmental policy still primarily relies on the lawmaking instru-
ments of the first phase, i.e., harmonization of national laws under Art. 100 of
the EEC Treaty, it has been largely freed from the objective of economic and
commercial harmonization and primarily pursues environmental protection
goals for their own sake. The second phase began in 1971 when the Commu-
nity institutions made several cautious steps towards recognizing the need for
Community commitment to environmental protection. Then at the Paris Sum-
mit Conference of October 1972 the heads of state or government of the origi-
nal Community members and of the new members (United Kingdom, Den-
mark, and Ireland) endorsed a Commission initiative to expressly formulate a
common Community environmental policy. Pursuant to that endorsement,
the Commission drafted a “Programme of environmental action of the Euro-
pean Communities,” which was forwarded to the Council on 17 April 1973
and formally approved by the Council and the representatives of the member
states on 22 November 1973.° The environmental program of 1973 set objec-
tives, stated principles, established priorities, and described the measures to be
taken for the following two years. It opened a field for Community action not

¢ Directive 70/220/EEC of 20 March 1970 on the approximation of the laws of the
Member States relating to the emissions of positive ignition engines of motor vehicles,
JO No. L 76, 6 April 1970, p. 1 ([1970] O] (special English ed.) at 171).

7 Supra note 3.

¢ See also H. BUNGARTEN, UMWELTPOLITIK IN WESTEUROPA 128 et seq. (Europa Union
Verlag, Bonn 1978).

% OJ No. C 112, 20 Dec. 1973, p. 3. See also Seventh General Report of the European
Communities (Brussels 1973), point 258; BurL. EC 11-1974, at pp. 11-12, point 1203.
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originally provided for in the treaties and “added a new dimension to the con-
struction of Europe.”'° In addition, the Community’s harmonization program
was amended to increase its responsiveness to environmental concerns. "'

The environmental program of 1973, which marks the beginning of a true
common environmental policy, was followed in 1976 by a second, more com-
prehensive environmental program covering the period from 1977 to 1981.
Prior to the recent adoption in 1983 of the third environmental program, the
second program was prolonged by one and a half years to provide more time
for thorough discussion. More time was needed due to problems of institution-
al transition brought about by the accession of Greece and the “promotion”
of the Environment and Consumer Protection Service to a Directorate-Gener-
al for Environment, Consumer Protection and Nuclear Safety.

Since 1973, the Community institutions have been increasingly active in im-
plementing environmental policy. Between 1973 and mid-1983 over seventy
legislative texts were adopted, and the sections on environmental protection in
the monthly Bulletin of the Community give an impressive picture of the densi-
ty of activities in this new field of Community commitment, although in the
last two years a certain slowing can not be overlooked.

Legal writers generally agree that the legal basis for a far-reaching common
environmental policy is relatively weak.'? Because environmental degradation

19 Seventh General Report, supra note 9, point 258.

! Council Resolution of 17 Dec. 1973, OJ No. C 117, 31 Dec. 1973, p. 1.

12 See Bericht im Namen des Rechtsausschusses (Berichterstatter Armengaud) tber die
im Rahmen der Gemeinschaftsvertrige gegebenen Moglichkeiten firr den Umwelt-
schutz und die gegebenenfalls hierzu vorzuschlagenden Anderungen, EP Doc. 15/72;
F. BEHRENS, supra note 3, passim; id., Die Umuweltpolitik der Europdischen Gemein-
schaften und Art. 235 EWGYV, 93 DEuTSCHES VERWALTUNGSBLATT 460 (1978); BErauD,
Fondements juridiques du droit de l'environnement dans le Traité de Rome, 1979 Revik
pu MARCHE CoMMUN 35; BURHENNE & ScHOENBAUM, The European Community and
Management of the Environment: A Dilemma, 13 NAT. RESOURCES J. 494 (1973); CAr-
PENTIER, L’action de la Communauté en matiére d'environnement, 1972 Revue pu
MaRrcHE CommuN 381; CLose, Harmonisation of Laws: Use or Abuse of the Powers un-
der the EEC Treaty?, 3 EuroreaN L. REv. 461 (1978); GERARD, Les limites et les moyens
Jjuridiques de l'intervention des Communautés Européennes en matiére de protection de
l'environnement, 1975 CaHiers b Drorr Euror. 14; E. Grasitz & C. Sasse, CoMmpE-
TENCE OF THE EUROPEAN COMMUNITIES FOR ENVIRONMENTAL PoLicy 24 et seq., 39 et seq.
(Erich Schmidt-Verlag, Berlin 1977); House of Lords, Debates, Hansard vol. 394,
No. 207 (4 July 1978); House of Lords, Select Committee on the European Commu-
nities, Session 1977-78, Approximation of Laws under Article 100 of the EEC Trea-
ty, 228D Rerort, H. L. 131 (HMSO, London 1978), partly reprinted in 4 Envr'L
Pov’y & L. 193 (1978); id, 35TH ReporT, H. L. 199 (HMSO, London 1978); KAIskRr,
Grenzen der EG-Zustandigkeit, 15 EUROPARECHT 97 (1980); Lukes, Umweltschutz und
Rechtsangleichung in den Europdischen Gemeinschaften, in UMWELTSCHUTZ UND INTER-
NATIONALE WIRTSCHAFT 160 et seq. (V. Gotz, D. Rauschning & G. Zieger eds., Carl
Heymanns Verlag, Koln 1975); von MoLTke, The Legal Basis for Environmental Poli-
o, 3 Enve’L Pov’y & L. 136 (1977); OFrerMANN-CLAs, Das Abfallrecht der Europai-
schen Gemeinschaften, 96 DEUTSCHES VERWALTUNGSBLATT 1125, 1126 et seq. (1981);
RieGEeL, Fiir eine umfassende Kompetenz der Gemeinschaftsorgane auf dem Gebiet des
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was not yet perceived as a problem when the Treaty was concluded, it was not
included among the express competences of the Community. The Communi-
ty’s expansion into this policy area is a considerable extension of Community
law and policy at the expense of member states without any express authori-

ty.?

b. Specific Treaty Provisions

There are some specific provisions in the EEC Treaty, particularly Art. 43(2)
regarding the common agricultural policy and Articles 75(1)(c) and 84(2)
regarding the common transportation policy, which give the Community
some competence for environmental protection. However, these provisions
are 100 narrow to serve as the foundation of a comprehensive environmental
policy, and their scope of application and relationship to Art. 100 of the EEC
Treaty were the subject of much controversy." Under the narrow view taken
by West Germany, these provisions only justify Community action with eco-

Umuweltschutzes, 12 EUROPARECHT 74 (1977); E. ROHLING, UBERBETRIEBLICHE TECH-
NISCHE NORMEN ALS NICHTTARIFKRE HANDELSHEMMNISSE IM GEMEINSAMEN MARKT 55 e?
seq. (Carl Heymanns Verlag, Koln 1972); W. ScHMEDER, DIE RECHTSANGLEICHUNG
ALs INTEGRATIONSINSTRUMENT IN DER EUROPXISCHEN GEMEINSCHAFT 38 et seq. (Carl
Heymanns Verlag, Koln 1978); SeipeL, Ziele und Ausmaf der Rechtsangleichung in
der EWG - Zur britischen Auffassung -, 14 EUROPARECHT 171 (1979); id,, Regeln der
Technik und Europdisches Gemeinschaftsrecht, 34 NEUE JURISTISCHE WOCHENSCHRIFT
1120 (1981); Touscoz, L action des Communautés Européennes en matiére d'environne-
ment, 1973 Revue TRiMESTRIELLE DE DRoIT EUROP. 29; VYGEN, Erganzung des EWG-
Vertrages im Hinblick auf eine europdische Umweltpolitik, 6 ZErTsCHRIFT FUR
RecutsroLiTik 58 (1974); ZuLeec, EG-Richtlinien auf dem Gebiet des Wasserrechts
und thre innerstaatlichen Auswirkungen, 14 ZEITSCHRIFT FUR WASSERRECHT 133
(1975).
' Everling, Vom Zweckverband zur Europdischen Union - Uberlegungen zur Struktur der
Europdischen Gemeinschaft, in HamBURG, DEuTscHLAND, EuroPA, FESTSCHRIFT FUR
H. P. Irsen 595, 611 (R. Stddter & W. Thieme eds., Mohr Siebeck, Tiibingen 1977);
KAISER, supra note 12, at 105; TErTGEN & MEGRET, La fumée de la cigarette dans la zone
‘gnise” des competences de la C.E.E., 1981 RevUE TRIMEsTRIELLE DE Droit Euror. 68,
69.
See CATALANO, Limiti delle competenze communitarie in materia di ecologia, 1974 Ri-
visTA DI Dirirro Euroreo 60, 66-67; C.-D. EHLERMANN, AGRARRECHT DER EUROPA-
ISCHEN WIRTSCHAFTSGEMEINSCHAFT, KOLNER SCHRIFTEN zUM EUROPARECHT, vol. 10, at
57, 82 et seq. (Carl Heymanns Verlag, K6In 1969); F. BEHRENS, supra note 3, at 107 et
seq., 114 et seq.; E. GraBitz & C. SAsSE, supra note 12, at 25-26; F. Marx, Funkrion
UND GRENZEN DER RECHTSANGLEICHUNG NACH ART. 100 EWG-VERTRAG 113 et seq.,
162 et seq. (Carl Heymanns Verlag, K&éln 1976); RiEGEL, supra note 12, at 76-77;
Vignes, in LE Drorr pe 1A CommunauTE EconomiQue EUROPEENNE, vol. 5, Art. 100
annot. 25, at 167 et seq. (J. Mégret, J. Louis, D. Vignes & M. Waelbroeck, Presses Uni-
versitaires, Brussels 1973); Verloren van Themaat, Die Rechtsangleichung als Integrati-
onsinstrument, in ZUR INTEGRATION EuRroras, FestscHrIFT FUR C. F. OPHULs 243, 249
(W. Hallstein & H.-J. Schlochauer eds., C. F. Mtiller, Karlsruhe 1965); W. ScHME-
DER, supra note 12, at 56 et seq.; VYGEN, supranote 12, at 61. For arguments favoring
narrow interpretation of the powers under Articles 43(2) and 75(1) of the EEC Trea-
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nomic objectives. In contrast, under the liberal view taken by the Commission,
all other member states, and legal writers, all environmental problems related
to agriculture or transportation activities, including, for example, limitations
on pesticide residues in human and animal food, and vehicle emission limita-
tions, are covered by Articles 43(2), 75(1)(c), and 84(2) of the EEC Treaty.'*
Since this controversy could not be resolved, the first directives harmonizing
environmental requirements for vehicles were issued under the 1969 program
for the elimination of technical barriers to trade, i.e. under Art. 100 rather
than under Art. 75(1)(c) of the EEC Treaty. Directives concerning pesticides
were based either on Art. 100 or on both Articles 100 and 43 of the EEC Trea-
ty. By the same token, the directive concerning water quality for shellfish har-
vesting relied on Art. 100. Recently, however, the directive on limitation of air-
craft noise and some directives on marine pollution have been based on
Art. 84(2); and some directives concerning the protection of fish resources
and whales have been based on Art. 43(2). Thus, it seems that West Germany
now accepts that Articles 43(2), 75(1)(c), and 84(2) of the EEC Treaty autho-
rize regulation of direct environmental effects of agricultural and transporta-
tion activities. This new consensus does not, however, remedy the fundamen-
tal weakness of these provisions, namely that their scope is too narrow to al-
low them to be the foundation of a comprehensive environmental policy.

¢. The Preamble and Art. 2 of the EEC Treaty

EEC environmental legislation is usually based on the harmonization powers
granted to the Community by Art. 100 of the EEC Treaty, and to a lesser
extent on the powers granted by Art. 235 of the EEC Treaty, a catch-all provi-
sion for cases where Community action is necessary to attain a Community ob-
jective and the Treaty has not otherwise provided the necessary powers. The
Community institutions have interpreted these powers broadly.'® The justifica-
tion for using these two Articles as the foundation of a common environmen-
tal policy depends ultimately on basic Community goals. Art. 3 of the EEC
Treaty directs that harmonization under Art. 100 is to promote the proper
functioning of the Common Market and the Community objectives set out in
Art. 2. Art. 235 of the EEC Treaty also directs that the measures taken pursu-
ant to it be necessary to attain a Community objective. Consequently, under-
standing the goals of the Community is necessary to appreciate the nature of
Community powers for environmental protection.

The Preamble and Art. 2 of the EEC Treaty declare that the “constant im-
provement of ... living and working conditions” and “the harmonious devel-

ty, see E. ROHLING, supra note 12, at 72-73; HoircH, Der deutsche Bundesrat zur
Rechtssetzung der EWG, 2 EUROPARECHT 217, 227 (1967).

15 See C.-D. EHLERMANN, supra note 14.

16 See Resolution of the Heads of State and Government at the Paris Summit Conference
of 19-20 Oct. 1972, BurL. EC. 10-1972, p. 20, at point 8; European Parliament,
Resolution of 18 April 1972, OJ No. C 46, 9 May 1972, p. 13; CLOSE, supra note 12,
at 465-466.
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opment of economic activities” are Community goals. This mandate is inter-
preted by the Community institutions to include “an improved quality as well
as an improved standard of life.”” This interpretation, which implies that envi-
ronmental protection is included within the Community’s objectives,'” is wide-
ly shared but not uncontroversial.'® Pollution can be considered as a part of
economic activity, and it has economic consequences. Thus it is reasonable to
interpret the Preamble and Art. 2 of the EEC Treaty as including economic
concepts of environmental pollution, such as those of external cost and of the
environment as a common good. Also, it is true that when the EEC Treaty was
concluded, environmental problems were not yet recognized as important
enough to mandate an explicit Community commitment to solving them. A
new factor affecting or arising out of economic activities, such as environmen-
tal pollution, can arguably be considered within the notion of harmonious de-
velopment of economic activities under Art. 2 of the EEC Treaty. Such a dy-
namic perspective is required by the constitutional character of the EEC Trea-
ty. Thus, it would seem that the insistence on a narrow economic and static
concept of Community goals by critics of Community environmental policy,
among whom the British House of Lords figures prominently," is no longer
warranted in light of the Community’s development and the societal factors
shaping its operation.

d. Art. 100 of the EEC Treaty

A generous reading of the Preamble and Art. 2 does not mean that the appli-
cation of Art. 100 is without complications. It has been asserted that
Art. 100 can not support a comprehensive environmental policy because envi-
ronmental concerns are only indirect or incidental to its primary purpose of
abolishing obstacles to trade between member states.? While environmental
concerns may, in light of the Treaty’s legislative history, be regarded as “inci-
dental,” the argument overlooks the necessarily dual function of any harmoni-

7 See, e.g., CARPENTIER, supra note 12, at 382-393; CLOSE, supra note 12, at 475-476;
BtrauD, supra note 12, at 37.

'® In favor of a broad interpretation see F. BEHRENS, supra note 3, at 71 et seq.; GERARD,
supranote 12, at 21, 27; E. Grasitz & C. SassE, supranote 12, at 24, 30; Lukes, supra
note 12, at 160; Ipsen, in UMWELTSCHUTZ UND INTERNATIONALE WIRTSCHAFT 187
(V. Gotz, D. Rauschning & G. Zieger eds., Carl Heymanns Verlag, Ksln 1975);
RIEGEL, supra note 12, at 77-78, 82; ZULEEG, supra note 12, at 136. Contra, House of
Lords, Select Committee, 22ND REPORT, supranote 12, No. 9; VYGEN, supra note 12,
at 60.

19 Supra note 12.

2 European Parliament, Resolution of 18 April 1972, supra note 16; Bericht im Namen
des Rechtsausschusses, supra note 12, at 15 et seq.; CARPENTIER, supra note 12, at 391-
392; F. BEHRENS, supra note 3, at 258; E. Grasriz & C. Sassk, supra note 12, at 27;
VON MOLTKE, supra note 12, at 137.
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zation measure under Art. 100.2' One function is to coordinate the laws and

regulations of member states as such. But Art. 100 measures must also deter-

mine substantive policies in the process of establishing new harmonized sub-

stantive rules applicable throughout the Community. Such rules may be quite
different from those existing in member states. The problem with using

Art. 100 as a basis for a common environmental policy is not so much that en-

vironmental concerns are only incidental to harmonization but rather that it

does not provide substantive standards to guide the environmental policies

that harmonizing measures must necessarily establish.

This problem reflects the two alternative strategies on which the Treaty is
based. The Treaty presumes that “apolitical” market mechanisms — estab-
lished through implementation of the four freedoms, competition policy, and
harmonization measures — will achieve most Treaty objectives. For subjects
where the signatory states thought the market mechanism was inappropriate,
the Treaty enunciates substantive standards for the development of common
policies. This design of the Treaty limited and therefore made acceptable
transfer of sovereignty from member states to the Community. The problem
with Community environmental policy is that harmonization may be needed
and justified on the economic, market-oriented ground of restoring allocative
efficiency by removing trade barriers, but such harmonization requires that
the Community adopt its own “positive,” interventionist environmental poli-
cy?? for which substantive standards agreed upon by the member states are
lacking. Community environmental policy thus straddles the two Treaty strate-
gies described above. This helps explain the fact that the common environmen-
tal policy has been developed by a process of bargaining between governments
and bureaucracies not subject to the rules of political democracy governing
the political processes in the member states.

Other objections are frequently voiced to the use of Art. 100 to justify com-
prehensive Community environmental initiatives. One thesis is that Art. 100
can only justify reactive measures to deal with economic problems created by

21 See F. BEHRENS, supra note 3, at 249-250; CLOSE, supra note 12, at 467; VON DER
GROEBEN, Die Politik der Europdischen Kommission auf dem Gebiet der Rechtsanglei-
chung, 23 NEeuE JurisTisCHE WOCHENSCHRIFT 359, 361 (1970); H. P. Irsen, Euro-
PXISCHES GEMEINSCHAFTSRECHT 687, 694 (Mohr Siebeck, Tiibingen 1972); F. Marx,
supranote 14, at 48; W. SCHMEDER, supranote 12, at 10, 21 et seq.; Schwartz, Zur Kon-
zeption der Rechtsangleichung in der Europdischen Wirtschaftsgemeinschaft, in Pro-
BLEME DES EUROPXISCHEN RECHTS, FESTSCHRIFT FUR W. HALLSTEIN 474, 483, 495-496;
(E. von Caemmerer, H. J. Schlochauer & E. Steindorff eds., Vittorio Klostermann,
Frankfurt 1966); SEIDEL, supranote 12, at 175; ZULEEG, supranote 12, at 134-135.

2 F. MARX, supra note 14, at 145 et seq., particularly at 159; H. voN DER GROEBEN &
H. MOLLER, MOGLICHKEITEN UND GRENZEN EINER EUROPKISCHEN UNION, voL. 1: DiE
EuroprAiscHE UNION ALs Prozess 391 (Nomos Verlag, Baden-Baden 1980).

In theory, economic analysis could determine the level of environmental regulations
that would secure allocational efficiency. In practice, however, the guidance which
it provides is highly indeterminate. See R. STEwART & J. KRIER, ENVIRONMENTAL LAW
AND Poticy 350-366 (Bobbs-Merrill, Indianapolis, 2d ed. 1978).
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the existence of different environmental laws in member states, or at least of a
single environmental law in one member state.” It has also been argued that ex-
isting national legislation bounds the framework for harmonization so that in-
novative action is not possible.?*

These views are unduly narrow. They are belied by the information/stand-
still agreement of 1973 (as amended in 1974),2 which obliges member states
to inform the Commission about draft legislation which may either directly af-
fect the functioning of the Common Market or affect the implementation of
the Community’s environmental program. It may be conceded that this agree-
ment does not, as a legal matter, clarify the scope of Art. 100 of the EEC Trea-
ty. Indeed, by couching the agreement in the form of a mere “gentlemen’s
agreement,” the member states have avoided formally acknowledging that
draft legislation as well as existing environmental laws are arguably, via Art. 5
of the EEC Treaty, covered by Art. 100. Nonetheless, the agreement’s practi-
cal result is to broaden the scope of Art. 100.

More importantly, the reactive view of Art. 100 neglects the fact that, al-
though a particular subject may not be covered by a specific environmental reg-
ulation, it is often governed by general environmental law which in most cases
differs among member states.?¢ Such differences make the specific problem
area in question a suitable object of harmonization under Art. 100. That the
non-existence of specific, conflicting national provisions is no real jurisdiction-
al barrier to Community legislation is demonstrated by the PCB waste direc-
tive,”” which established common rules for disposal of PCB waste although no
member state previously had such specific legislation (The justification for this
kind of harmonization is simply that the various national rules of general ap-

2 F. BEHRENS, supra note 3, at 243-244, 282-283, 295; CARPENTIER, supra note 12, at
390; E. Grabrtz & C. SassE, supra note 12, at 27; C.-D. EHLERMANN, supra note 14,
at 101; GERARD, supra note 12, at 24; Lukes, supra note 12, at 161; House of Lords,
Select Committee, 22ND REPORT, supra note 12, No. 13(4); KAISER, supra note 12, at
114; F. MARx, supranote 14, at 38, 156; E. ROHLING, supranote 12, at 58 et seq.; RiE-
GEL, supra note 12, at 79; Touscoz, supra note 12, at 40; VYGEN, supra note 12, at 61;
ZULEEG, supra note 12, at 134-135. Contra, H. P. Irsen, supra note 21, at 694;
Taschner, Art. 100 annot. 22-23, in KoMMENTAR zuM EWG-VErTRAG (H. von der
Groeben, H. von Boekh, J. Thiesing & C.-D. Ehlermann eds., Nomos Verlag, Ba-
den-Baden, 3rd ed. 1983); OrrerRMANN-CLAS, supra note 12, at 1127; W. SCHMEDER,
supranote 12, at 10; Vignes, supranote 14, Art. 100annot. 4, at 154.
C.-D. EHLERMANN, supra note 14, at 101; Seidl-Hohenveldern, Rechtsakte der Organe
der EWG als Mittel der Rechtsangleichung, in ANGLEICHUNG DEs RECHTS DER WIRT-
scHAFT IN Eurora 170, 192 (Carl Heymanns Verlag, Koln 1969).
Agreement of the representatives of the Governments of the Member States meeting
in Council of 5 March 1973 on information for the Commission and for the Member
States with a view to possible harmonization throughout the Communities of urgent
measures concerning the protection of the environment, OJ No. C 9, 15 March 1973,
p- 1,as amended by the agreement of 15 July 1974, O] No. C 86, 20 July 1974, p. 2.
26 F. BEHRENS, supra note 3, at 244; Vignes, supra note 14, at 244.
7 Directive 76/403/EEC of 6 April 1976 on the disposal of polychlorinated biphenyls
and polychlorinated terphenyls, OJ No. L 108, 26 April 1976, p. 41.
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plicability (in this case the laws covering waste disposal in general) were differ-
ent. Finally, the view that existing national legislation sets the legal bounds for
the content of harmonized solutions is rejected by the great majority of legal
writers.?®
The most serious challenge to the use of Art. 100 as a basis for the develop-
ment of common environmental policy is perhaps the requirement in Art. 100
itself that directives for the approximation of the laws of the member states are
only justified if these laws “directly affect the establishment or functioning of
the common market.” This requirement is designed to prevent a limitless ex-
pansion of Community legislation and must therefore be taken seriously. A di-
rect effect can easily be found in the case of product related requirements. Dif-
ferent national provisions concerning the design or composition of cars, fuels,
or detergents are technical barriers to trade and clearly affect the Common
Market directly. However, it is controversial whether the same is true of emis-
sion standards,”” ambient quality standards,* the regulation of waste dispos-
al,>! the prohibition or restriction of the use of products,* the protection of flo-
. ra, fauna, and landscape, or the regulation of land use.** National differences
’ in such standards or regulations do not directly affect the exchange of goods
between member states; they are at best a production cost factor like other pro-
' duction cost factors, which vary due to differing natural conditions, such as lo-
| cation in population centers, or governmental policies, such as tax levels. It is
| certainly not reasonable to conclude that the harmonization program estab-

2 See the authors cited supra note 21. See also Taschner, supra note 23, at annot. 13;
B. BEuTLER, R. Bieser, F. PirkorN & J. STREIL, Die EUROPAISCHE GEMEINSCHAFT -
ReEcHTSORDNUNG UND Potrtik 308 (Nomos Verlag, Baden-Baden 1979); Lereuvx, Le
rapprochement des législations nationales dans la CEE, 1968 Caniers De Droir Euror.
129, 143; E. ROHLING, supra note 12, at 59; SEiDEL, The Harmonization of Laws Relat-
ing to Pharmaceuticals in the EEC, 6 CommoNn Mkt. L. Rev. 309, 312-313
(1968-1969). Cf. House of Lords, Select Committee, 22ND REPORT, supra note 12,
No. 13(3).

» Denying legislative competence see Lukes, supra note 12, at 167 et seq.; House of
Lords, Select Committee, 22ND REPORT, supra note 12, No. 13(1). Affirming legisla-
tive competence see ZULEEG, supranote 12, at 135; F. BEHRENS, supranote 3, at 241.

*9 Denying legislative competence see House of Lords, Select Committee, 228D RerorT,
supra note 12, No. 13(1); Lukes, supra note 12, at 167 et seq. Affirming legislative
competence see F. BEHRENS, supranote 3, at 241; BEraub, supranote 12, at 37; ZuLEEG,
supra note 12, at 135.

' Affirming legislative competence see G. NicoLaYseN, EUROPAISCHES GEMEINSCHAFTS-
RECHT 169 (Kohlhammer, Stuttgart 1979); OrreRMANN-CLAS, supranote 12, at 1127.

3 Affirming legislative competence where related to product quality norms see SeipeL,
supra note 12, at 179. See also OrreRMANN-Cras, Die Kompetenzen der Europdischen
Gemeinschaften im Umweltschutz, 6 ZeirscHriFr FUR UMWELTPOLITIK 47, 52 (1983)
(skeptical).

» Denying legislative competence see House of Lords, Select Committee, 22ND RepoRT,
supra note 12, No. 10; BoTHE, The Trends in Both National and International Politics
for Achieving a Unification of Standards in Pollution Matters, 2 ZErrscHRIFT FUR Um-
WELTPOLITIK 293, 303 (1979); KAISER, supranote 12, at 116.
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lished under Art. 99 of the EEC Treaty for turnover taxes, excise duties, and
other forms of indirect taxation implies that all production cost factors must
be harmonized. Such a conclusion would require a depth and density of legal
integration hardly achieved even in fully developed federal states.

But the concept of directness must be interpreted in light of the objective
which it is to serve, namely the functioning of the Common Market. There-
fore, the requirement of direct impact has to be interpreted dynamically: It
covers any effect on competitive conditions in the Common Market (e.g.,
production cost, location conditions) that has a sufficiently close connection
with, and is liable to substantially affect the functioning of the Common
| Market in its present state of development.**

This view is taken by the majority of recent legal literature and apparently
shared by the European Court of Justice. In two recent decisions concerning
the consistency with the Treaty of the directive on detergents®® and the direc-
tive on the sulfur content of gas oil,* the European Court of Justice*” pointed
out that both directives were covered by the environmental program of 1973
as well as the general program of 1969 for the elimination of technical barriers
to trade. Since both directives established product requirements, the Court
could have rested with the argument that different national requirements on
products clearly have a direct effect on the Common Market. However, it pro-
ceeded in dictum to approach the general problem#*Furthermore, it is by no
means ruled out that provisions on the environment may be based upon
Art. 100 of the Treaty. Provisions which are made necessary by considerations
relating to the environment and health may be a burden upon the undertak-
ings to which they apply and if there is no harmonization of the national provi-
sions on the matter, competition may be appreciably distorted X This decision
can be interpreted as confirming the Court’s dynamic view of the Treaty** and

* Ehlermann, Community Policy with Regard to Approximation of Laws, in House of
Lords, Select Committee, 228D REPORT, supra note 12, Annex, at 14; BErAUD, supra
note 12, at 37-38; CLOSE, supra note 12, at 470 et seq.; F. BEHRENS, supra note 3, at
238 et. seq.; LELEUX, supra note 28, at 140; Schwartz, supra note 21, at 489, 491; Rie-
GEL, supra note 12, at 78; SEIDEL, supra note 12, at 180 et. seq.; B. GoLpmaNN, Droir
ComumerciAL Eurorgen 480 (Dalloz, Paris, 3d ed. 1975); E. ROHLING, supra note 12,
at 68; Verloren van Themaat, supra note 14, at 249-250; Vignes, supra note 14, at
155; ZULEEG, supra note 12, at 135; probably also Kaiser, supra note 12, at 114-115.
Contra, German Bundesrat, Bundesrats-Drucksache 502/68; House of Lords, Select
Committee, 228D RePORT, supra note 12, No. 13(1); E. Grasitz & C. Sassk, supra
note 12, at 27; Lukes, supranote 12, at 167 et seq.; F. MARX, supranote 14, at 161.

3/ Directive 73/404/EEC of 22 Nov. 1973 on the approximation of the laws of the
Member States relating 1o detergents, OJ No. L 347, 17 Dec. 1973, p. 51.

% Directive 75/716/EEC of 24 Nov. 1975 on the approximation of the laws of the
Member States relating to the sulphur content of certain liquid fuels, OJ No. L 307,
27 Nov. 1975, p. 22.

3 Case 91/79, Commission v. Italy, [1980) ECR 1099, 1106; case 92/79, Commission
v. laly, [1980] ECR 1115, 1122.

% European Court of Justice, case 148/77, H. Hansen jun. & O. C. Balle GmbH & Co.
v. Hauptzollamt Flensburg, [1978] ECR 1787, 1806.
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consequently as announcing a judicial attitude favorable to the development
of a common environmental policy.

It was anticipated that the Court would have the chance to resolve the ques-
tion of Community competence for environmental policy in two pending
cases’® which challenged the legality of the titanium waste directive.** Howev-
er, these cases at present are dormant because the Commission anticipated re-
versal of its decision on other grounds and has taken steps to reconsider its de-
cision.

The Court’s dictum would not validate any and all Community environ-
mental initiatives. The Court’s dictum implies that, in addition to product re-
lated requirements, certain producer related requirements such as emission
standards are also covered by Art. 100. Whether the same is true of ambient
quality standards is an open question,*' and regulating non-industrial pollu-
tion,* protecting flora and fauna, or regulating land use would normally seem
to be beyond the scope of Art. 100. To this extent Art. 100’s origin as a vehicle
for harmonizing competitive conditions imposes limitations on the legislative
competence of the Community. The regulation of an environmental problem
under Art. 100 must be substantially related to industrial or commercial activi-
ties.*

e. Art. 235 of the EEC Treaty

Where Art. 100 fails to apply, Art. 235 may fill the gap. Interpreting the
Preamble and Art. 2 of the EEC Treaty to include environmental protection
as a Community goal means that Art. 235 can also be used as the foundation
of an environmental policy. Art. 235 goes beyond Art. 100 because it is not
limited by the catalog of instruments made available in Art. 3 of the EEC
Treaty for the achievement of Community goals. Under Art. 235, the Com-
munity can take on new functions where necessary to achieve the goals set
forth in the Preamble and Art. 2.

The limits of Art. 235 are unclear. The legal literature agrees that Art. 235°s
reference to the “common market” can no longer be understood in exclusively
economic terms. Rather, the Article is to be understood as a flexible instrument

* Case 78/79, BTP Tioxide Ltd. v. Commission, and case 79/79, Laporte Industries
Lid. v. Commission, O] No. C 153, 20 June 1979, p. 5.

“° Directive 78/176/EEC of 20 Feb. 1978 on waste from the titanium dioxide industry,
O] No. L 54, 25 Feb. 1978, p. 19.

41’ See authors cited supra note 30.

41 ZULEEG, supra note 12, at 135 (municipal sewage).

43 Besides Art. 100 of the EEC Treaty, Articles 101 and 102 of the EEC Treaty could
also theoretically be used as a basis for Community environmental legislation. How-
ever, the requirement of a “specific distortion,” i.e. a distortion within a single
member state which does not have a parallel in other member states, is normally not
present in the field of environmental protection. See F. BEHRENS, supra note 3, at 260
et seq. On the limited scope of Articles 117 and 118 of the EEC Treaty see id., at 199 et

seq.
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for dynamic development of integration in the framework of the Preamble and
Articles 2 and 3 of the EEC Treaty. Under this view, utilization of Art. 235
is limited only by the institutional framework established by the Treaty.* Such
a limit is not insignificant. The principle of limited Community competences
and the fundamental distinction which the Treaty makes between common
policy, coordinated policy, and approximation of laws would preclude the
Community from developing, wholly independently of member states’
measures, a common environmental policy comparable to the agriculture,
transportation, and foreign trade policies.** However, Art. 235 can be used in
appropriate cases and together with Art. 100 may therefore serve as the frame-
work for something like a common policy.

The European Court of Justice seems to favor a broad interpretation of
Art. 235.*¢ Others take a much narrower view. For them Art. 235 is a “residu-
al” grant of power whose function is to fill gaps within the framework of exist-
ing policies, rather than to extend that framework.” Under this view initia-
tives can not be justified as directly based on the objectives of the Community
as set forth in the Preamble and Art. 2. Also, many who favor a broader inter-
pretation believe that some economic relationship to the Common Market,
however tenuous, is necessary.*

The consequences of requiring an economic relationship to the Common
Market are unclear. Certainly, Art. 235 can be used to regulate environmental
problems which are related to economic activities but whose direct effect on
competitive conditions within the Common Market can not be established,
rendering Art. 100 inapplicable. Moreover, Art. 235 also encompasses situa-
tions where exclusive reliance on the logic of Art. 100 would lead to fragmen-
tary and hence ineffective regulation of an environmental problem. But Com-

** F. BEHRENS, supra note 3, at 271 et seq.; id., supra note 12, at 466467 ; CARPENTIER,
supra note 12, at 393; CLOSE, supra note 12, at 476 et seq.; Bericht im Namen des
Rechtsausschusses, supra note 12, at 18 et seq.; RIEGEL, supranote 12, at 80 et. seq. See
generally B. BEUTLER, R. BIEBER, J. PIPKORN & ]. STREIL, supra note 28, at 313; G. Ni-
COLAYSEN, supra note 31, at 46; H. P. IrseN, supra note 21, at 687; TomuscHAT, Die
Rechtsetzungsbefugnisse der EWG in Generalermachtigungen, insbesondere in Art. 235
EWGYV, 11 EuropArecHT, Supplement 45, 60 (1976) (with further references).

4 F. BEHRENS, supra note 3, at 276-277, 290-291.

‘¢ See case 8/73, Hauptzollamt Bremerhaven v. Massey-Ferguson GmbH, [1973] ECR
897.

¥ BURHENNE & SCHOENBAUM, supra note 12, at 498—499; CATALANO, supra note 14, at
63-64; GERARD, supranote 12, at 28-29; E. Grasitz & C. Sassk, supranote 12, at 30—~
31; KAISER, supranote 12, at 115 et seq.; VON MOLTKE, supra note 12, at 136; ZULEEG,
supra note 12, at 136 et seq.; VYGEN, supra note 12, at 60; Touscoz, supra note 12, at
43-44.

‘8 F. BEHRENS, supranote 3, at 277, 466 ; CLOSE, supranote 12, at 477, 479; OFFERMANN-
CLas, supra note 12, at 1128; id,, supra note 32, at 53. In the same sense see generally
LAUWAARS, Art. 235 als Grundlage fiir die flankierenden Politiken im Rabhmen der Wirt-
schafts- und Wabrungsunion, 11 EUROPARECHT 100 (1976).
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munity action not involving products, or pollution that is not at least tenuously
tied to economic activities, clearly remains on unsafe jurisdictional ground.*®

In the political practice of the Community, Art. 235 is used wherever differ-
ent national regulations of an activity potentially harmful to the environment
do not have a clear or exclusive financial impact on trade or industry. This is
the case with respect to ambient quality standards, emission standards for
non-industrial sources, the regulation of non-industrial waste, information ex-
change, and research and development. Moreover, the Community has relied
on Art. 235 to expand its activities, although sporadically, into noneconomic
environmental problems, such as protection of wild birds and endangered spe-
cies. Finally, adherence to conventions for the prevention of marine and long
range air pollution is based on Art. 235.%° Accordingly, Art. 235, although less
frequently invoked than Art. 100, is an important foundation for Community
environmental policy.

Apart from product regulation, environmental directives are normally based
on both Articles 100 and 235; unique reliance on Art. 235 is very rare. Some
directives are based on both articles because Art. 100 was not thought sufficient
for legal reasons. In many other cases, this happened because agreement on
the correct jurisdictional base could not be reached for political reasons.’!

More important than the choice between the two articles is the fact that
there is an undisputed core of general Community legislative competence for
environmental protection. It is only the outer limits of this competence that re-
main unclear and may give rise to controversy.

f Limits of Member State Competences (Articles 30, 34, and 36 of the
EEC Treaty)

Apart from the “positive” legislative competences established by Articles
100 and 235, the “negative” legislative competences of the Community have
become an important factor in the development of European legal integration.
Art. 30 prohibits member states from imposing ‘“quantitative restrictions on
imports” or ‘“measures having an equivalent effect” unless justified as
consistent with the Treaty. This prohibition is understood to encompass any
measure liable to directly or indirectly, actually or potentially, hinder trade
within the Community. It includes not only measures which discriminate fa-
cially against foreign producers, but also measures that, although formally
equally applicable to domestic and foreign producers, in fact erect barriers to

BoTHE, supra note 33; House of Lords, Select Committee, 228D REPORT, supra note
12, No. 10; KAISER, supra note 12, at 116.

On the question of the extent to which recourse to Art. 235 of the EEC Treaty is
necessary, see MASTELLONE, The External Relations of the E.E.C. in the Field of
Environmental Protection, 30 INT'L & Comp. L. Q. 104, 110 (1981); infra pp. 70-74,
84.

See OFFERMANN-CLAS, supra note 32, at 55 et seq.; VIGNEs, 43-100 et 100-235, 1976
CaHiers b Drort Euror. 810; F. BEHRENS, supra note 3, at 293. For an explanation
of these conflicts see infra at pp. 245-251.
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interstate trade.’> However, Art. 36 provides that Art. 30 “shall not preclude
prohibitions or restrictions on imports . . . on grounds of public morality, pub-
lic policy, or public security [or] the protection of health and life of humans,
animals, or plants,” provided that such prohibitions or restrictions may not
“constitute a means of arbitrary discrimination or a disguised restriction on
trade” among member states.

The European Court of Justice has developed a series of cases, beginning
with its decision in Cassis de Dijon, extensively interpreting Articles 30 and 36,
defining the notion of “measures having an equivalent effect,”* and clarifying
the applicable standard of justification under Art. 36 in the environmental and
public health contexts. The national measure must be designed for the protec-
tion of public health or the environment. Although the burden of proof is not
on member states, the Court rejects an abstract justification and scrutinizes
the concrete purpose of the measure in question.** On the other hand, the rele-
vant member state has a certain margin of discretion in assessing the relevant

52 European Court of Justice, case 8/74, Procureur du Roi v. Dassonville, [1974] ECR
837; case 41/76, Criel and Schou v. Procureur de la République and Directeur
général des douanes et droits indirects, [1976] ECR 1921; case 120/78, Rewe-Zen-
tral-AG v. Bundesmonopolverwaltung fiir Branntwein (Cassis de Dijon), [1979] ECR
649. On the notion of measures having equivalent effect ¢f. W. H. RoTH, Freler Wa-
RENVERKEHR UND STAATLICHE REGELUNGSGEWALT IN EINEM GEMEINSAMEN MARKT 24 et
seq. (C. H. Beck, Miinchen 1977) (with further references).

53 Cassis de Dijon, supra note 52; case 244/78, Union Laitiere Normande v. French

Dairy Farmers Limited, [1979] ECR 2633; case 153/78, Commission v. Germany

(Meat preparations), [1979] ECR 2555; case 788/79, Gilli, [1980] ECR 2071; case

152/78, Commission v. France (Advertising for alcoholic beverages), [1980] ECR

2299; case 27/80, Fietje, [1980] ECR 3839; case 53/80, Officier van Justitie v. Ko-

ninklijke Kaasfabriek Eyssen BV (Nisin), [1981] ECR 409; case 130/80, Kelderman

BV (Brioches), [1981] ECR 527; case 272/80, Biologische Producten BV (Pesticides),

[1981] ECR 3277; case 220/81, Robertson, [1982] ECR 2349; case 40/82, Commis-

sion v. United Kingdom (Protection of animal health), [1982] ECR 2793; case

124/81, Commission v. United Kingdom (UHT milk), [1983] ECR 203; case 174/82,

Sandoz, [1983] ECR 2445. See also Ehlermann, Das Verbot der Maffinabmen gleicher

Wirkungen in der Rechtsprechung des Gerichtshofs, in HAMBURG, DEUTSCHLAND, EURO-

rA, Festscurirr FOR H. P. Irsen 579 (R. Stodter & W. Thieme eds., Mohr Siebeck,

Tubingen 1977); MascLer, Les articles 30, 36 et 100 du Traité C.E.E. a la lumiére de

l'arrét “Cassis de Dijon,” 1980 Revue TRIMESTRIELLE DE DroIT EUROP. 23; MATTERA,

L’Arrét “Cassis de Dijon”: Une nouvelle approche pour la réalisation du bon fonctionne-

ment du marché intérieur, 1980 Revue bu MarcHE ComMmuN 505; DERINGER & SEDE-

MUND, Europdisches Gemeinschaftsrecht, 34 NEUE JURISTISCHE WOCHENSCHRIFT 1199

(1981); A. WEBER, SCHUTZNORMEN UND WIRTSCHAFTSINTEGRATION 102 et seq., 247 et

seq. (Nomos Verlag, Baden-Baden 1982); P. Ouiver, FRee MovEMENT oF Goops IN

THE E.E.C., parts VII and VIII (European Law Centre, London 1982); Dausks, Dog-

matik des Freien Warenverkebrs in der Europdischen Gemeinschaft, 1984 ReCHT DER In-

TERNATIONALEN WIRTSCHAFT 197.

European Court of Justice, Nisin case, supra note 53; Biologische Producten, supra

note 53.
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effects, especially in setting tolerances.®® Furthermore, the measure must be
necessary for the protection of health or the environment, i.e. a measure less
burdensome to interstate trade must not be available. The measure must also
not place an excessive burden on interstate trade.*® The standards are some-
what different according to whether the relevant state measure is on its face
discriminatory or equally applicable to all producers.*’

The new jurisprudence of the European Court of Justice is designed to cope
with abuses of national regulatory powers (“false” public health or environ-
mental policy); its purpose is not to compel “secondary” harmonization at the
lowest common denominator in cases where the Community has not been able
to agree on harmonization or has even expressly left the member states free-
dom to regulate. However, the principles developed by the Court are capable
of some extension,* and they could, in the long run, have considerable impact
on national environmental law. The Commission in its communication of 3
October 1980%° has already adopted the view that products from member
states must in principle be admitted to the national market when they comply
with the standards of the state of origin. A member state rejecting a foreign
product must prove that its stricter standards are justified. Even if there is no
obligation to recognize foreign standards or foreign approvals of products,
the importing state may, under the Court’s opinion, be required to recognize
tests made under foreign law if they are equivalent to those required under do-
mestic law .

In addition to Art. 30 of the EEC Treaty, Art. 34’s prohibition on measures
having an effect equivalent to quantitative export restrictions may also be ap-
plicable. The recent decision of the European Court of Justice on the German
prohibition against baking at night®' shows that producer related require-

35 European Court of Justice, Nisin case, supra note 53; Sandoz case, supra note 53; see
Kommers & Waelbroeck, Legal Integration and the Free Movement of Goods: The
American and European Experience, at §II.C.1, in INTEGRATION THROUGH Law,
Vol. 1, Book 3.

% European Court of Justice, Meat preparations case, supra note 53; case 104/75, De
Peijper, managing director of Centrafarm, [1976] ECR 613; Robertson, supra note
53; Commission v. United Kingdom, supra note 53. See W. H. RoTH, supra note 52,
at 339.

7 European Court of Justice, case 113/80, Commission v. Ireland (Irish Souvenirs),
[1981] ECR 1625; case 59/82, Schutzverband gegen Unwesen in der Wirtschaft v.
Weinvertriecbs GmbH (Vermouth wine), [1983] ECR 1217 (consumer protection not
recognized as public policy where measure was discriminatory); case 124/81, Com-
mission v. United Kingdom (UHT milk), supra note 53 (facially discriminatory mea-
sure can be justified under Art. 36 as protection of public health).

58 W. H. RoTH, supranote 52, at 339; SLot, Handelsbarriéres, Nationaal recht en Europees
recht, 28 SociaaL-EconoMiscHE WETGEVING 233, 258-259 (1980).

% O No. C 256, 3 Oct. 1980, p. 2.

¢ Biologische Producten, supra note 53.

6! Case 155/80, Ocbel (Prohibition on baking bread at night), [1981] ECR 1993. See
also cases 141-143/81, Holdijk (Protection of fatted calves), [1982] ECR 1299.
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ments having direct effect on intrastate distribution of products are also not
immune from judicial scrutiny. However, the Court still limits the scope of
Art. 34 by requiring a specific danger of restriction on export transactions.

All told, the Cassis de Dijon doctrine has an as yet untested potential for
Community control over, and intervention into, national environmental law.¢?
Since Community regulation of widely marketed products is already fairly
comprehensive and major gaps exist only with respect to existing products, the
Cassis de Dijon doctrine in the long run will be more important in the field of
producer related requirements than that of product requirements. However,
there would have to be considerable extension of the doctrine in order to
threaten seriously existing member state competences in this area.

2. The Other Treaties

While the Treaty for the Establishment of the European Coal and Steel Com-
munity covers only limited research aspects of pollution from the coal and
steel industry, the Euratom Treaty is a true second, although much more re-
stricted, foundation of Community environmental policy because of its con-
cern with health and safety problems arising from operation of nuclear power
plants. One of the tasks of the Euratom Treaty is to “establish uniform safety
standards to protect the health and safety of workers and the general public”
(Art. 2(b)). For these purposes, Articles 30 and 31 empower the Council to es-
tablish basic health standards (i.e. maximum permissible doses, maximum per-
missible levels of exposure and contamination, and fundamental principles for
monitoring worker health). Under Art. 37 of the Euratom Treaty, member
states must inform the Commission of any plan for discharge of radioactive
substances, in order to enable the Commission to determine whether the dis-
charge may contaminate the water, air, or soil of other member states. The
Commission may then comment on the discharge. In case of emergency, the
Commission may issue a directive to require the member states to prevent in-
fringements of the basic standards (Art. 38).

The powers of Articles 30 and 31 were used as early as 1959. The directive
of 1959 establishing basic health standards®’ and the superseding directive of
1976 establishing revised basic safety standards® represented a system of rath-
er detailed health and safety standards for protection from radiation. To this
extent, Community policy on radiation exposure is a forerunner of the com-
mon environmental policy.

2 See W. H. RoTH, supra note 52, at 28-29, 336 et seq.

¢ Directive (Euratom) of 2 Feb. 1959 laying down the basic standards for the protection
of the health of workers and the general public against the dangers arising from ion-
ising radiations [sic}, 1959 JO No. 221, 20 Feb. 1959, p. 59 ([1959—-62] O] (special
English ed.) at 7).

¢ Directive 76/579/Euratom of 1 June 1976 laying down the revised basic safety
standards for the health protection of the general public and the workers against the
dangers of ionizing radiation, OJ No. L 187, 12 July 1976, p. 1.
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Despite the seeming breadth of Articles 2(b) and 30, the Community’s
power to deal with health and environmental problems presented by the
peaceful use of nuclear energy is limited. In particular, the Euratom Treaty
does not provide specific powers for the Community to regulate the design and
location of nuclear power plants. Moreover, the Treaty provides no
Community competences to regulate nuclear waste, apart from establishment
of a joint enterprise, application of basic health standards, and the consultation
procedure under Art. 37. The fact that the Community is and remains the
owner of all nuclear material, including waste (Art. 86 Euratom Treaty), does
not accord additional regulatory powers to Community institutions (Art. 87
Euratom Treaty). An extension of Community powers into these areas could
only be based on a broad interpretation of the Preamble of the Treaty and the
Community objectives listed in Art. 2(c), namely protecting human life and
health and ensuring establishment of the facilities necessary to the development
of nuclear energy in the Community. If the function of the Community is un-
derstood to encompass all health and environmental effects of the peaceful
use of nuclear energy, the “residual’ powers provision of Art. 203 of the Eur-
atom Treaty could be invoked for further Community action in this field.
Such a broad interpretation would raise questions similar to those already ex-
amined in the case of Art. 235 of the EEC Treaty.

3. Conclusions

Environmental policy is now firmly established as a separate policy area
within the institutional framework of the Community. The original EEC
Treaty provisions are, from a strictly legal point of view, too narrow to provide
firm support for this development. Although they have been used to support
Community environmental directives, Articles 100 and 235 of the EEC Treaty
are not specifically concerned with environmental protection. It is clearly the
political will of the Community institutions as expressed by the environmental
programs and numerous legislative texts rather than the mandate of the Treaty
itself that has established environmental protection as a new quasi-common
policy. This policy differs from the common policies established under the
Treaty (such as agriculture, transportation, and foreign trade) because it
overlaps with the remaining legislative competence of the member states.
Hence, the resolutions of the Paris summit meeting of 1972 and the adop-
tion of the first environmental program in 1973, together with later efforts to
implement and extend this program, mark a qualitative step forward in the
process of European integration.®* They amount to an informal extension of
the Community into a new area and therefore have “constitutional” impor-
tance for the European Community. This conclusion is supported by the fact
that the inital “official” decision to go forward with formulating an
environmental program was made not by a Community body, but rather by

65 P, MATHIJSEN, A GuiDE To EUROPEAN COMMUNITY LAw 161 (Sweet & Maxwell, Lon-
don, New York, 2d ed. 1975).
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the heads of state and government and only later endorsed by the Council. To-
gether with the information/standstill agreement of 1973 between the
member states,* this initiative represents an interesting institutional develop-
ment in the Community, namely, integration through “soft law.”*” Soft law
consists of programs and declarations of a non-binding nature, and series of
consecutive legislative steps which are of little importance when analyzed in
isolation but whose aggregate weight marks a qualitative shift. This process of
“incrementalism” represents a new type of policy developed through political
consensus of the member states.

B. Legislative Instruments: The Directive as a Tool of Community
Environmental Policy

Besides the lack of a clear legal basis in the Treaty for a common environ-
mental policy, another institutional deficiency regarding Community imple-
mentation of environmental policy is that — unlike developed federal systems
— the Community can not make laws binding upon individuals throughout the
Common Market. The Treaty, in Art. 189, makes two kinds of legislative in-
struments available to the Community — regulations and directives. It states
that a regulation “shall be binding in its entirety and directly applicable” to
member states, whereas a directive “shall be binding as to the result to be
achieved” but shall leave to member states “the choice of form and methods.”
Art. 100, which is the principal basis of Community environmental policy, pro-
vides that it may only be implemented by directive. Accordingly, the Commu-
nity has relied upon the directive as the lawmaking instrument for environmen-
tal policy. In theory, Art. 235 of the EEC Treaty would allow resort to any of
the instruments enumerated in Art. 189 of the EEC Treaty, but has never been
so broadly used as the foundation of Community environmental law.
Coordinated national legislation has not as yet played any role in environ-
mental protection. The mandate of Art. 220 of the EEC Treaty to conclude
conventions for the further promotion of European integration does not in-
clude environmental protection. However, at least one of the conventions con-
cluded under Art. 220, namely the 1968 Convention on jurisdiction and the en-
forcement of civil and commercial judgments, in conjunction with the proto-
col of 1971 concerning the Court of Justice’s interpretation of this conven-
tion, covers private litigation over transboundary pollution. The Rbinewater
(Alsatian Alkali) case®® demonstrates the potential of the Convention. Further-
more, the Commission has attempted to coordinate the negotiation and ratifi-

% Supra note 25.

¢7 See generally Bothe, “Soft Law" im Recht der Europaischen Gemeinschaften, in STAATS-
RECHT — VOLKERRECHT — EUROPARECHT, FEsTscHRIFT FUR H. J. SCHLOCHAUER 761 et
seq. (I. von Miinch ed., Walter de Gruyter, Berlin, New York 1981). Cf Kaiskr, supra
note 12,at 110.

¢ European Court of Justice, case 21/76, Handelskwekeri) G. J. Beir B. V. v. Mines de
Potasse d’Alsace, [1976] ECR 1735.
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cation by member states of international conventions for the prevention of ma-
rine pollution® and of long distance air pollution, problems which concern
the Community as a whole or at least several member states.

Beyond legislation, the Community institutions, as well as the European
Council (a quasi-Community institution), use a variety of informal forms of
action, such as decisions, resolutions, recommendations, communications, and
agreements. The binding force on member states of these different forms of
action varies. But all share the attribute of not being directly applicable to indi-
viduals. They are used for making fundamental policy declarations; imple-
menting organizational and administrative measures establishing research pro-
grams and systems of information exchange; creating special funds; and acced-
ing to international conventions. The recommendation serves as an alternative
to the directive when member states do not desire a strict obligation.

Overall, the directive is by far the most important form of action in environ-
mental policy. Its problems will accordingly be discussed in more detalil.

1. Specificity of Directives

According to Art. 189(3) of the EEC Treaty, Community environmental di-
rectives are binding only on the member states. Accordingly, the directive must
be incorporated into national law in order to have any legal effect in the do-
mestic legal order of member states. Moreover, directives are binding only “as
to the results to be achieved” leaving national authorities “the choice of form
and methods.” Consequently, Community environmental law, limited to use
of the directive form, can in theory only set broad policy goals and establish a
regulatory framework to be implemented by member states. This allows for
flexibility in their implementation and adjustment to existing national law and
administrative practice. The price is that the directive may be implemented in a
quite varied manner, which may run counter to goals of consistency in envi-
ronmental policy. An even more important threat to the effectuation of Com-
munity environmental policy is the problem of lax implementation and non-
compliance, which grows as the number of directives increases.

Because it may be implemented only by directives, Community environmen-
tal law might seem “inferior” to the Community law of agriculture, transpor-
tation, and competition, which may be implemented by regulation. However,
the already extensive legal integration of the Community, fostered in part by
the jurisprudence of the European Court of Justice, has narrowed the practi-
cal distinction between directives and regulations in the environmental con-
text.”®

In environmental protection, there are still many directives which more or
less correspond to the “result” model presumed in Art. 189. But the Communi-
ty has also issued a great number of directives whose substantive provisions

¢ For that purpose, a consultation procedure has been established under Art. 84(2) of
the EEC Treaty (Decision 77/587/EEC of 13 Sept. 1977, O] No. L 239, 17 Sept.
1977, p. 23).

70 P. MATHIJSEN, supra note 65.
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are so detailed that member states have little choice as to their implementation
under national law. In practice, there are three types of directives in terms of
specificity and legal effect on member states:

1. “Typical” directives which closely follow the “result” model of Art. 189 of
the EEC Treaty.

2. Regulation-type directives: The directive itself or an annex to it (which forms
an integral part of the directive but can normally be amended by a simplified
procedure) contains detailed substantive provisions, such as prohibitions,
standards and tolerances, and provisions for implementation, such as test-
ing and measurement methods.

3. Framework directives: The framework directive sets out the objectives and
basic principles applicable to a broad area of environmental protection.
Normally, this directive is binding on the member states and, while leaving
them much discretion in implementing it, must be incorporated into state
law. One or more special directives, which may be “typical” or regula-
tion-type and contain more detailed substantive rules, may fill out the
framework directive. It is also possible that the framework directive need
not be incorporated into state law before it is made operable by special di-
rectives. For example, the aquatic environment directive of 19767' provides
for establishment of Community-wide uniform effluent standards, enumer-
ates a priority list of substances to be regulated, and establishes the criteria
for fixing standards. The standards themselves will be fixed in a series of
special directives, which may be of the regulation type.

It must be noted, however, that directives of the second and third types are sel-

dom found in pure form. They often contain substantial components corre-

sponding to the legislative model of Art. 189(3).

In principle, such directives cover only substantive law. When they do ad-
dress questions of procedure, Community environmental directives normally
allow member states great flexibility. For example, the procedural provision
of a pollution control directive might in general terms require a member state
to establish appropriate authorities to deal with the problem, institute a licens-
ing system for the activity, or establish implementation plans, leaving the
choice of specific mechanisms to the member states. Several recent and partly
controversial Community measures seek to'go further in harmonization of
procedures and implementation measures. These include the proposal for en-
vironmental impact assessment and the titanium dioxide directive,’? which pro-
vides that a member state may not exclude an existing source from an imple-
mentation plan without the Commission’s agreement. The latter directive

7! Directive 76/464/EEC of 4 May 1976 on pollution caused by certain dangerous sub-
stances discharged into the aquatic environment of the Community, OJ No. L 129, 18
May 1976, p. 23.

72 Directive 78/176/EEC of 20 Feb. 1978 on waste from the titanium dioxide industry,
OJ No. L 54, 25 Feb. 1978, p. 19; as amended by the Directive 83/29/EEC of 24 Jan.
1983, OJ No. L 32, 3 Feb. 1983, p. 28.
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may even be considered a first step in making the Commission an executive
authority. p

On the whole, it can be safely said that with respect to substantive law the
distinction between regulation and directive has blurred, although it has re-
tained most of its validity in the field of procedure. Legal literature tends to
uphold this development on the grounds that the distinction between goals and
measures as drawn by Art. 189(3) is impractical and that the only test can be
the need for harmonization pursuant to Art. 100.”* Community institutions ac-
cordingly enjoy considerable flexibility to decide on a case by case basis the de-
gree of specificity needed to address a particular environmental problem. In
the few environmental cases so far decided, the European Court of Justice im-
plicitly confirmed the legality of specific product standards and ambient quali-
ty standards.”* However, the parties in those cases did not challenge the rele-
vant directives on the ground that they were overly specific and therefore in-
consistent with Art. 189(3). Such a challenge has been made only in the two
pending titanium dioxide cases,”® which are presently dormant.

It seems probable that the European Court of Justice will endorse the prin-
ciple that the need for harmonization is the appropriate test for the degree of
specificity an environmental directive can take. But it is unclear how closely
the Court will scrutinize the discretion granted to Community lawmakers in
assessing the need for harmonization. The answer to this question will ulti-
mately determine the extent to which the Community’s lack of authority to
issue environmental regulations can be remedied by using directives to specify
member state measures and to control implementation.

2. Direct Effect, Supremacy, and Preemption

Degree of specificity is only one feature distinguishing regulations and direc-
tives. According to the concept underlying Art. 189, a regulation is directly ap-

73 See A. BLECKMANN, EUROPARECHT 53 et seq. (Carl Heymanns Verlag, Kéln, 3d ed.
1978); H. P. Irsen, supra note 21, at 696; id., in Zur INTEGRATION EuRroPAs, FEsT-
scHRIFT FOR C. F. OpHULs 67, 71 et seq. (W. Hallstein & H. J. Schlochauer eds., C. F.
Muller, Karlsruhe 1965); P. Karreyn & P. VERLOREN VAN THEMAAT, INTRODUCTION
To THE LAw OF THE EUROPEAN COMMUNITIES 113-114 (Sweet & Maxwell, Kluwer,
London, Deventer, 1973); MEGRET, La technique communautaire d’harmonisation des
législations, 1967 Revie pu MarcHH Commun 181, 186; de Ripainsel-Landy & Ge-
rard, La notion juridique de la directive utilisée comme instrument de rapprochement des
législations dans la C.E.E., in Les INSTRUMENTS DE RAPPROCHEMENT DES LEGISLATIONS
pANs LA CommunauTE EcoNomiQuE EUROPEENNE 47 et seq. (D. de Ripainsel-Landy,
et al., Université de Bruxelles, Brussels 1975); E. ROHLING, supra note 12, at 77 et seq.,
with further references at 82; W. SCHMEDER, supra note 12, at 53; Taschner, supra
note 23, at annot. 11; critical M. ZuLeeG, Das RecHt DER EUROPXISCHEN GEMEIN-
SCHAFT IM INNERSTAATLICHEN BereicH 283 (Carl Heymanns Verlag, Koln 1969); id,
supra note 12, at 141.

See cases cited supranote 37; case 148/78, Pubblico Ministero v. Rauti, [1979] ECR
1629.

75 See cases cited supra note 39.
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plicable in member states whereas a directive must be incorporated into nation-
al law in order to be internally binding, directly applicable and enforceable.
The Treaty thus establishes a two-tier lawmaking procedure with respect to di-
rectives, similar to the “Rahmengesetz” (framework law) in West Germany.
However, this two-tier concept has in practice been eroded by a growing
recognition of the principles of direct effect and supremacy for directives. It is
now well established in the jurisprudence of the European Court of Justice’
and accepted by most national courts (with major qualifications by the French
Conseil d’Etat’”” and recently the German Supreme Tax Court’®) that direc-
tives (like the Treaty provisions themselves), although addressed to member
states, may confer individual rights on citizens against member states which
can be enforced and are to be protected by national courts (direct effect).
These directives supersede all conflicting national law, even if it is enacted
later or is of a constitutional nature (supremacy). Although the concepts of
direct effect and supremacy have been developed independently, they are
interrelated because supremacy follows from direct effect.”®

a. Direct Effect of Directives®

The EEC Treaty, Art. 169, provides an infringement procedure, initiated by
Community authorities, to enforce the obligations imposed upon member
states to incorporate and implement the relevant directives. Recognizing direct
effect for directives provides an additional mechanism, using private initiative,
to enforce such obligations.

However, a member state is not absolved from its duty to incorporate and
implement the relevant directive by claiming that it automatically has direct ef-

76 See J. Weiler, supra note 1, at 44 with further references.

77 Conseil d’Etat, 1 March 1968, Syndicat général de fabricants de semoules, [1970]
Common MKT. L. Rep. 395, 6 Common MKT. L. Rev. 419 (1968-1969); 22 Dec. 1978,
Cohn-Bendit, 1978 Receuil 524, [1980] 1 Common MkT. L. Rep. 543, 16 CommoN
Mkr. L. Rev. 701 (1979).

7 Bundesfinanzhof, 16 July 1981, 27 RecHT DER INTERNATIONALEN WIRTSCHAFT 691
(1981), [1982] 1 Common MKT. L. REp. 527; critical annotation: MEiER, 37 Der Be-
TRIEBS- BERATER 1883 (1981).

7 J. Weiler, supra note 1, at 19.

80 See PESCATORE, L'effet des directives communautaires: une tentative de démythification,
1980 DaLLoz CHRONIQUE 171; TiMMERMAN, Directives: Their Effect Within the Na-
tional Legal System, 16 Common MkT. L. Rev. 533 (1979); UsHer, The Direct Effect
of Directives, 4 EuroPEAN L. REv. 268 (1979); id., EuroPEAN COMMUNITY LAw AND Na-
TIONAL LAw: THE IRREVERSIBLE TRANSFER? 19 et seq., 70 et seq. (UACES, London
1981); WINTER, Direct Applicability and Direct Effect - Two Distinct and Different Con-
cepts in Community Law, 9 CommoN MKT. L. REv. 428 (1972); ZuLeeG, Die Rechtswir-
kung europdischer Richtlinien, 11 ZEITSCHRIFT FUR UNTERNEHMENS- UND GESELL-
SCHAFTSRECHT 466, 474 et seq. (1980); Kovar, L'integrité de l'effet direct des directives
communautaires selon la jurisprudence de la Cour de Justice de la Communauté, in Das
Eurora DER ZWEITEN GENERATION, GEDXCHTNISSCHRIFT FUR C. SAssg, vol. 1, at 115 et
seq. (R. Bieber, A. Bleckmann & F. Capotorti eds., Nomos Verlag, Baden-Baden
1981); F. CaPELLI, LE DIRETTIVE COMUNITARIE 261 et seq. (Giuffre, Milano 1983).
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fect.®! It is also doubtful whether the individual has a personal or subjective
right, in the strict sense, to enforce a directive. The justification given by the
European Court of Justice for recognition of direct effect is that such direct ef-
fect is a logical corollary of the obligation of the member state to incorporate
and implement the relevant directive.?? Moreover, direct effect primarily con-
cerns the relationship of the state and individual (vertical direct effect). Conse-
quently, a directive can not create rights and duties among individuals (hori-
zontal direct effect).*

The European Court of Justice in its more recent decisions seems to endorse
these principles because it no longer refers to the notion of “direct effect” of
a directive; rather, it describes direct effect as the right of individuals to invoke
provisions of a directive against a member state which has not fulfilled its ob-
ligation of incorporating and implementing the directive.**

The conditions for direct effect are that (a) the member state has not, or has
not appropriately, fulfilled its obligation to implement the directive; (b) that
the relevant provision is sufficiently clear and unconditional not to leave the
national authority discretion in implementing it;* and (c) that the directive by
its nature is capable of conferring rights on individuals.*® Accordingly, specific
and detailed provisions of directives normally have a direct effect and super-
sede conflicting national law. For example, the European Court of Justice
held in the Ratti case®” that the specific provisions of the directive of 1973 con-
cerning classification, packaging, and labeling of solvents could be invoked by
acitizen before a national court and that the provisions of a national law estab-
lishing stricter, more detailed, or even merely different requirements were not
enforceable against him. This is an important development in view of the
increasing number of regulation-type directives in the field of environment

policy.

! European Court of Justice, case 102/79, Commission v. Belgium, [1980] ECR 1473.

%2 See European Court of Justice, case 158/80, Rewe v. Hauptzollamt Kiel (Buuer-
fahrten), [1981] ECR 1805.

3 PESCATORE, supra note 80, at 171 et seq.; TIMMERMAN, supra note 80, at 544; EassoN,
Can Directives Impose Obligations on Individuals?, 4 EUROPEAN L. REv. 67, 70 et seq.
(1979) with further references; ZULEEG, supra note 80, 474-475.

¢ But see case 106/77, Amministrazione delle Finanze dello Stato v. Simmenthal Sp.A,,
[1978] ECR 629 [hereinafter cited as Simmenthal II].

 European Court of Justice, case 33/70, SpA SACE v. Ministry for Finance of the Ital-
ian Republic, [1970] ECR 1213; case 38/77, Enka BV v. Inspecteur der Invoer-
rechten en Accijnzen, Arnhem, [1977] ECR 2203; case 41/74, Van Duyn v. Home
Office, [1974] ECR 1337; case 148/78, Pubblico Ministero v. Rati, [1979] ECR
1629; case 88/79, Ministére Public v. Grunert, [1980] ECR 1827; case 108/80, Minis-
tére Publicv. Kugelmann, [1981] ECR 433.

*¢ European Court of Justice, case 45/75, Rewe, [1976] ECR 181, 196; Van Duyn, supra
note 85, at 1356 (per Mayras Advocate-General). In case 8/81, Becker v. Finanzamt
Munster, [1982] ECR 53, 71, the European Court of Justice indicates that these tests
are mutually exclusive. See also UsHER, Direct Effect of Directives: Dotting the i’s, 5 Eu-
ROPEAN L. REv. 470, 472-473 (1980).

¥ Supra note 85.
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Recent case law (although not in environmental law) has also established
that even if directives are not sufficiently specific to have direct effect, they
may nonetheless serve as a standard for national judicial review of the actions
of national authorities.® Individuals may invoke provisions of a directive be-
fore a national court for a ruling “whether the competent national authorities,
in exercising the choice which is left to them as to the form and methods for im-
plementing the directive, have kept within the limits as to their discretion set
out in the directive.”® By virtue of the principle of supremacy, this rule can
probably be generalized to include any national legislation, even that which
does not purport to implement a directive butis inconsistent with it.

There is an important difference between direct effect and invocation of a
directive as a standard for judicial review of national law. In the latter case —
as in the case of unconstitutionality of legislation — national law inconsistent
with the directive will merely be set aside (negative direct effect). It is then up
to the national legislature to enact new implementing legislation. The directive
itself has no positive effect because, for lack of specificity, it must by necessity
be implemented by national authorities in order to be applicable.

b. Supremacy of Directives

Under the principle of supremacy, Community law has precedence over ex-
isting or subsequent state law.** Community directives bind not only the legis-
lature but also the administrative authorities and courts. To the extent a direc-
tive has no direct effect, the state administrative authorities and courts have to
apply it as a standard in interpreting vague statutory terms or in implementing
the discretion which is left to them. Beyond that, incorporation must be await-
ed. To the extenta directive has a direct effect, it supersedes conflicting nation-
al law. It also follows from the principle of supremacy that when the Commu-
nity has used its powers to regulate a matter by issuing an environmental direc-
tive, the member states are barred from enacting or at least applying new rules
inconsistent with the directive.’ To this extent, harmonization of state envi-

.

% See TIMMERMAN, supra note 80, at 544 et seq.; Bleckmann, L'applicabilité directe du
droit communautaire, in LEs RECOURS DES INDIVIDUS DEVANT LES INSTITUTIONS NATIO-
NALES EN CAS DE VIOLATION DU DROIT EUROPEEN 102, 125 (Maison F. Larcier, Brussels
1978).

* European Court of Justice, case 51/76, Verbond Nederlandse Ondernemingen v. In-
specteur der Invoerrechten en Accijnzen (VNO), [1977] ECR 113, 127; case 21/78,
Delkvist v. Anklagemyndigheden, [1978] ECR 2327, 2339.

% European Court of Justice, case 6/64, Costa v. EN.E.L., [1964] ECR 585; case 14/
68, Walt Wilhelm and Others v. Bundeskartellamt, [1969] ECR 1; Simmenthal II, su-
pranote 84. See, eg., Jacobs & Karst, The “Federal” Legal Order: The U.S.A. and Eu-
rope Compared - A Juridical Perspective, at § 111.B.2.a, in INTEGRATION THROUGH Law,
Vol. 1, Book 1; J. Weiler, supranote 1, at 16 et seq., with further references.

91 Favoring a “transfer” of competence see European Court of Justice, Simmenthal II,
supra note 84, at 644; E. W. FuB, Die Verantwortung der nationalen Gerichte fiir die
Wahrung des europdischen Gemeinschaftsrechts, in Das EUROPA DER ZWEITEN GENERA-
TION, supra note 80, at 171, 187 et seq.; Taschner, supra note 23, at annot. 16. Favoring




40 II. Legislative Competences and Instruments in the Community

ronmental legislation causes a transfer of legislative power from the member
states to the Community. Provided that harmonization at the Community lev-
el had the objective of protecting health or the environment, Art. 36 of the
EEC Treaty is no longer available to justify subsequent state legislation incon-
sistent with the directive. Whether protection of health or the environment
was a primary or secondary objective or whether the Community measures
are adequate seems to be irrelevant.?> Any modifications of a directive to se-
cure the particular interests of a member state must be sought within the pro-
cedural framework of the Community.”

¢. Preemption

It is doubtful whether the Community, by issuing a directive for the har-
monization of an area, can also claim exclusive legislative jurisdiction over the
area and therefore preempt member states from legislating in the area irre-
spective of whether or not their action is consistent with the directive.* In the
context of environmental law, this problem has arisen in connection with the
1979 sixth amendment to the dangerous substances directive of 1967 and has
even become a political issue in West Germany and the Netherlands. The
problem here is whether the introduction of a common reporting and testing
procedure for new toxic substances and of a common system of classification,
packaging, and labeling of all toxic substances has preempted all national leg-
islation on toxic substances.

The question of preemption is relatively easy to answer when Community
law harmonizes a particular area of environmental protection but deliberately
leaves member states the power to enact either stricter or more lenient national
requirements or grants them discretion in implementing a regulatory frame-
work. Here, the national legislature is in principle free to select the rules it con-
siders to be in the best interest of the nation, provided it keeps within the
boundaries of the discretion left to it.%

simple non-applicability of inconsistent national law see Ipsen, annotation, 14 Eurora-
RECHT 223, 236 (1979).

92 European Court of Justice, Ratti, supra note 85, at 1644; case 35/76, Simmenthal,
[1976] ECR 1871; case 5/77, Carlo Tedeschi v. Denkavit Commerciale s.r.l., [1977]
ECR 1555; case 251/78, Firma Denkavit Futtermittel GmbH v. Minister fir Ernih-
rung, Landwirtschaft und Forsten des Landes Nordrhein-Westfalen (Animal feed-
stuffs), [1979] ECR 3369.

9 See infra at pp. 279-282.

9 See generally Jacobs & Karst, supra note 90, at § IIL.B.2.c.; J. Weiler, supra note 1, at
20 et seq.

% Directive 79/831/EEC of 18 Sept. 1979, O] No. L 259, 15 Oct. 1979, p. 10.

% Product related requirements present a further complexity: unless the producers have
an option between harmonized and national requirements, some additional
Community controls over the reasonableness of the exercise of discretion left to the
national legislature may be exercised by virtue of Articles 30 and 36 of the EEC Trea-
ty. See European Court of Justice, Nisin, supra note 53, relating to Art. 6 of Directive
64/54/EEC of 5 Nov. 1963, 1964 JO p. 161 ([1963-1964] O] (special English ed.) at
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Apart from these cases of incomplete harmonization, the relevant question
is to what extent an environmental directive regulates a particular area or sub-
ject or, in other words, to what extent the “field” is occupied. In its more re-
cent case law, the European Court of Justice, using a pragmatic approach,”
has been cautious in finding that Community law has occupied the field and is
therefore exclusive, even in the absence of direct conflict. This is even true in
areas where the Treaty itself — and not the fiat of a summit conference, as in
the case of environmental protection — has established common policies.**
The doctrine of preemption is still developing. Given the variety of solutions
offered in developed federal systems, there is no reason to assume that broad
preemption is really necessary to maintain the Community’s ability to develop
comprehensive policies. The principle of supremacy, together with recogni-
tion of the concurrent competence of the member states, will as a rule suffice
to achieve this legitimate goal. The Court appears to preserve concurrent juris-
diction until the full development of a common policy and clear occupation of
the field by the Community.

It would seem that such a comprehensive occupation of the field by the
Community is hardly conceivable in the case of environmental policy, based
on Articles 100 and 235 of the EEC Treaty. In any case, exclusiveness of
Community environmental regulation by a directive can not be presumed.
Finding preemption would require careful interpretation of the relevant direc-
tive, taking into account its wording, context, and legislative history and pur-
pose. Caution is all the more warranted because there are only a few Court
decisions relevant to the issue of preemption in Community environmental
law.

99), which allows member states to authorize or prohibit the addition of nisin to
food; case 172/82, Syndicat national des fabricants raffineurs d’huile de graissage v.
Groupement d’intérét économique “Inter-Huiles,” [1983] ECR 555 (where it re-
mains unclear whether Articles 30 and 36 limit the member states’ discretion or pro-
vide guidelines for the interpretation of the directive as to the extent of their discre-
tion).

7 See Waelbroeck, The Emergent Doctrine of Community Pre-Emption — Consent and
Re-Delegation, in Courts AND FREE MARKETS 548 et seq. (T. Sandalow & E. Stein eds.,
Clarendon Press, Oxford 1982).

% See European Court of Justice, case 50/76, Amsterdam Bulb BV v. Produktschap
voor Siergewassen, [1977] ECR 137; case 232/78, Commission v. France (Mutton
and lamb), [1979] ECR 2729; cases 3, 4 and 6/76, Kramer (Biological resources of
the sea), [1976] ECR 1279; case 32/79, Commission v. United Kingdom, [1980] ECR
2403; case 804/79, Commission v. United Kingdom, [1981] ECR 1045. In the earlier
cases, preemption was more casily affirmed. See, e.g., case 40/69, Hauptzollamt Ham-
burg v. Bollmann (Turkey rumps), [1970] ECR 69; case 39/70, Fleischkontor GmbH
v. Hauptzollamt Hamburg (Reliable importer), [1971] ECR 49; case 94/71, Schliter
& Maack v. Hauptzollamt Hamburg, [1972] ECR 307. See also J. UsHER, EUurOPEAN
CoMmMmuNITY LAw AND NATIONAL LAw, supra note 80, at 43 et seq.; id., The Effects of
Common Organization and Policy on the Power of a Member State, 1 EUROPEAN L. Rev.
428 (1977).
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The Ratti decision” concerned a case in which the relevant provisions of
Italian law were in direct contradiction to the provisions concerning labeling
and packaging of the 1973 directive on solvents. But the Court basically relied
on a textual interpretation of the relevant directive itself. The holding in Ratti
only means that to the extent a particular field is actually occupied by Com-
munity law, the national legislature may not make different rules in the field
so occupied.

The more recent Grunert case,'® which concerned the closely related law
of consumer protection (food), shows that the Court does not easily accept
preemption. In Grunert the relevant directive prohibited member states from
completely banning the use of listed preservatives. The list of preservatives was
established by directives regulating the use of preservatives in food. As far as
the marketing of such substances is concerned, the directives merely impose
an obligation on member states to take all measures necessary to ensure that
the substances are placed on the market only if their packaging bears certain
information. The Court concluded from these provisions that a general pro-
hibition against the marketing of such substances would hinder the application
of the Community rules and must therefore be considered contrary to the ob-
jectives of the directives. Since the emphasis of the holding is on the inconsis-
tency with the relevant directives of a general prohibition on the marketing of
such substances, it can not be maintained that the Court derived its conclusion
merely from the fact that the Community had also legislated in the field of
marketing by subjecting marketing to certain packaging and labeling require-
ments. Rather, the argument seems to be that since the use of a particular sub-
stance can not be prohibited entirely, a general prohibition against the market-
ing of such substance can not be used to achieve the same result. The Grunert
case, therefore, is likewise an expression of the principle of supremacy rather
than of the principle of preemption.

All told, there is little warrant, in the present state of development of Com-
munity environmental policy, for a broad presumption of preemption. The
common idea that directives cause an irreversible transfer of legislative compe-
tence from the member states to the Community is an expression of the princi-
ple of supremacy; it does not follow from the principle of supremacy that a di-
rective must preempt all member state measures related to the subject of the di-
rective.'"!

% Supra note 85.

100 ld

191 See LELEUX, swpra note 28, at 219. Contra, Jacobs & Karst, supra note 90, at
§ 1I1.B.2.c, note 291 and accompanying text.
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A. Federal Competence in the Field of Environmental Protection

The US Constitution does not mention environmental protectionxand envi-
ronmental advocates have failed to persuade the federal courts to read a right
to environmental quality into the Constitution{However, the Constitution
grants the Congress several lawmaking powers which allow it broad authority
to legislate in the environmental areaX

The most significant is the power to “regulate Commerce with foreign na-
tions, [and] among the several States.”! The Supreme Court has broadly
construed this power to authorize Congress to regulate any commercial or in-
dustrial activity, even if it occurs wholly within one state. The commerce pow-
er extends to regulation of land use and natural resources. For example, Hode!
v. Virginia Surface Mining Association® held that the commerce power autho-
rizes Congress to regulate the reclamation of local stripmined coal lands in
Virginia. Most federal environmental statutes are based upon and sustainable
under the commerce power.

In addition, Congress is granted the power to “dispose of and make all
needful Rules and Regulations respecting the Territory or other Property be-
longing to the United States.”” The federal government owns about one third
of the land in the United States, including resource-rich land in the West and
Alaska, and the outer continental shelf. The property power provides authori-
ty for Congress to enact laws governing the development and protection of
these lands and their resources. In addition, Congress has the power to levy
taxes and spend the proceeds for the “general Welfare.”* This power would
authorize taxes on pollution and subsidies for environmental protection mea-
sures. It also enables Congress to condition the receipt of federal funds by
state and local governments or private persons on compliance by the recipient
with environmentally protective conditions. The power of the President, with
the advice and consent of the Senate, to enter into treaties, and the power of
Congress to enact legislation implementing treaties is also of potential signifi-
cance.’ For example, the Supreme Court invoked these powers to uphold legis-

' US. Const. art. I, § 8, cl. 3.

1452 U.S. 264 (1981).

3 U.S. Const. art. 1V, § 3, cl. 2. Congress also enjoys legislative power over lands ac-
quired by the federal government. /d. art. I, § 8, cl. 17.

‘1d art. 1,§8,cl 1.

M ar 1], §2,cl.2.
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lation, enacted pursuant to a treaty with Canada, which limits the local taking
of migratory birds.®

Article III of the Constitution grants the Supreme Court original jurisdiction
over controversies involving states, and also gives Congress power to invest the
federal courts with jurisdiction over controversies arising under the “laws” of
the United States. The courts have invoked these sources of jurisdiction to de-
velop federal common law to reduce disputes<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>