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The European Court, National Courts and References for
Preliminary Rulings — The Paradox of Success:
A Revisionist View of Article 177 EEC.

by
Joseph H.H. Weiler
I . Introduction

It 1is a commonplace that Article 177 and the tandem
relationship it establishes between the European Court and
Member State courts has been the most fundamental element in
the constitutional architecture of the European Community
legal order.

I do not propose to spend time or space iIn examining
the legal rules which determine which national court and in
what type of proceedings a reference may or must be made to
the European Court. In this regard |1 think most
question marks have been removed save perhaps some fine
points in relation to Arbitration. 1/

1/ Several commentators have expressed unhappiness with the
decision of the European Court in the Nordsee Case, Case
102/81 [1982] ECR 1095, in which the court held that an
arbitrator voluntarily appointed by parties to a private
contract is not a "court or tribunal" within the meaning of
Article 177. The criticism is made on the basis of the
following premise: an increasing volume of litigation Iis
conducted by private commercial arbitrators who frequently
are in terms of arbitration agreements the final “judicial”
instance. It is unacceptable, or undesirable, that such an

important segment of litigation, often making recourse to
Community law, could not avail itself of the preliminary

reference procedure — at least in those cases where the
arbitrator and/or the parties wish to make such a reference.
As shall emerge 1 object to such an extension of

jJurisdiction on practical grounds. But there would also seem
to be a legal argument which would strongly militate against
such a suggestion. If private arbitrators were recognized as
a "court or tribunal™ in the sense of Article 177, the fact
that they were in many cases a final judicial instance would
render them, unless one adopted the Non-Organic Theory of
Article 177(c), 1ipso jure, courts against whose decisions
there 1is no remedy. Under the terms of Article 177 this
would mean that such arbitrators would be obliged to make



There 1is, however, a wider question of policy, a
question which relates to the whole pattern of preliminary
rulings to the Court which may profitably be discussed in
the context of a general debate concerning the experience

gained iIn the practice of Article 177.

Il. National Courts and The European Court: The Orthodox View.

In the "early days"™, the formative years of the
Community, the main objective of those favouring the
progress of European legal integration was to encourage soO
far as possible references from national courts to the

European Court. Every new national court and jurisdiction in

preliminary rulings in every Instance a question of
Community law were raised, save within the narrow exception
established in CILFIT. IFf the above premise is correct there
can be but the following two outcomes both of which would
really be unacceptable: Either a significant growth of
references - which would further increase the burden of the
Court and defeat several of the functions of Arbitration
rather than judicial settlement; or, a massive violation of
Article 177 whereby Arbitrators would not make references
despite being courts or tribunals against whose decision
there is no judicial remedy which would bring Community law
itself into disrepute.

The fact of the matter is that the critique of the
principle in Nordsee (though 1 do not comment on the precise
facts iIn that specific case which are problematic) is ill
founded. Final instance arbitration always runs the risk of
misinterpreting the law, national or Community. National
procedural law should determine when there can be
nonetheless a judicial re-hearing in which case the question
of Community law may be reopened also by a preliminary
reference. Otherwise, there is no reason why Community law
should be treated differently to national law. If a
discrepancy emerges in arbitration proceedings within the
same national jurisdiction or between different national
jJurisdictions, no 1long term harm will be created to the
Community. Sooner or later, parties will deliberately or by
chance raise the same issue in judicial proceedings and the
matter could then be settled definitively by a reference to
the European Court.



the Member States which availed itself of the 177 procedure
was considered as a ''‘convert to the cause'. The constantly
growing statistics of references were considered as
important steps in fusing the "new legal order'”. One
jJustifiably frowned upon patently wrong interpretations of
177 and the utilization, under one guise or another, of the
so-called Acte clair doctrine as a means of avoiding the
need and/or duty to make references. On notable occasions,
national courts trying their hand at their own
interpretation of Community law were to receive sharp and
embarrassing lessons when a reference was eventually made.
(The High Court and Court of Appeal in Henn éiDarby is but
one example of such an incident).

In this evolution, lower, and frequently first
instance courts played a decisive role in the spread of the
reach of Community law and its vremedies. This particular
aspect has often been praised, not only because higher
courts have shown, at times and in certain countries, a
greater reluctance to utilise the 177 procedure, but because
in the Ilegal architecture of the Community all national
courts, when confronted with Community law issue become,
willy nilly, Community courts. Community law has correctly
been perceived as ‘'belonging” exclusively neither to
specialised courts nor to appeal or constitutional courts.

The result has been the famous tandem relationship and
collaborative justice established between the European Court
of Justice and national courts.

The advantages this process has yielded hardly need
elaboration. Apart from the declared objective of ensuring

uniform interpretation and application of Community law, it



also afforded the European Court with the opportunity,
through 177 proceedings, to establish and elaborate, the
constitutional and substantive jurisprudence of the
Community Jlegal order and the European Commonmarketplace as
well as rendering European law a living part of the national
legal cultures.

What then is the Orthodox vision of the "ideal type",
utopian, functioning of the Community legal order?

If we take the Orthodox view to its logical conclusion
the following vision appears whereby: each time a national
court in any of the Member States is confronted with a "new"
question of Community law (i.e. Talling outside the CILFIT
guidelines) it should make a reference. With the substantive
scope of Community law widening, more and more national
courts would come within the "network"™ of the Community
legal order. Although reality does not yet come even close
to this vision, the growing success of Article 177 in terms
of the spread of its utilisation (with of course some

exceptions) is beyond doubt.

I11. The Paradox of Success
In this success story lie the roots of a future danger
and the Orthodox vision 1is in fact a sure recipe for
disaster. The explanation 1is simple and hardly new: the
danger lies in the increased numerical burden of cases which
the European Court has to decide.
I am strongly of the view that the number of cases
which the European Court of Justice, in some ways the

"Supreme Court of the Community®, must dispose of should be



limited and not be allowed to grow at the current rate.

Certainly, the increased numerical burden cannot be
traced entirely to the growing number of preliminary
references. And, should the "plans™ to create a special
tribunal for staff cases and possibly a first instance
Community jJurisdiction for Competition materialize, this
will alleviate the current load of the Court.

But with the growth of Community law, if the pattern of
references 1is to continue this will afford only temporary
respite and the Court before long will find itself 1in the
same overloaded position which already today is creating
serious strains. The creation of Chambers has been an
important and positive development but neither does it solve
the root problem.

The reasons for fearing an ever increasing growth in
the number of cases are also clear enough; I shall mention

only the three most important;

a. Delays: The preliminary reference is part of
the national proceedings. Creating a suspension in
first instance justice of over one year cannot but
be detrimental to the administration of justice.
Already the current delays in rendering a
preliminary ruling of approximately 14 months seem
to many unacceptable.

b. Dilution: One of the main tasks of the European
Court is not so much the administration of justice
in individual cases, but the function of
overseeing the development of Community law in

important principled cases. In this respect the



European Court plays the classical role of some
supreme courts such as the House of Lords in the
United Kingdom, and several of the Constitutional
Courts in Continental Europe not to mention the
Supreme Court of the USA.
An inordinate numerical increase in its output is
bound to lead to a dilution of the normative
effect of such principled jJjurisdiction.
Comparative analysis by Professor Andre Tunc of
the University of Paris 1 has shown the decline in
the normative influence of high Courts such as the
Cour deCassation because of the unchecked
increase in the run-of-the-mill decisions they
must render in the normal administration of
jJjustice.2V/
The effectiveness and prestige of courts such as
the House of Lords, the Bundesverfassungsgericht
and the American Supreme Court is in part due to
their relatively restricted output. One has to
accept what is sometimes a hard truth: there
exists a tension between the capacity of a supreme
court toact as an unchecked last resort appeal
instance in the normal administration of
individual justice and its capacity to 'oversee"
the judicial development of a system and have the
appropriate impact on such developments.
In most systems, even without particular
2/ A. Tunc, La cour judiciaire supreme — une enquete

comparative, Rechereches Pantheon-Sorbonne, Université de
Paris 1 (1978).



"docket controlling™ techniques, supreme courts
find themselves as second and even third and
fourth instances of appeal, a fact which in itself
leads to a certain funneling of cases and a
reduced case load.

To sharpen this point to a maximum, my argument is
that even i1f, by some structural magic, it were
possible to reduce the time necessary to deal with
each case so that the delays were cut down to less
than a year, one should view with great caution
any substantial increase in the case load of the
Court. The problem is not simply delays, important
as these may be. What counts also is , to borrow
from the world of the natural sciences, the
"specific gravity" of each judgment rendered. The
more numerous they become, the less “specific
gravity'" attaches to each of them.

c. In mentioning the the third danger facing the
European Court and the 177 procedure by the
numerical increase no disrespect is intended
towards the Court and its members.

The numerical pressure on the Court might in the
future quite simply affect negatively its ability
to deal adequately with all cases. Judges, we are
all glad to acknowledge, like other mortals have
limits on their working capacities. The extremely
high judicial standard established to date by the
Court might suffer as a result of the pressure to

keep up with an ever growing case load.



This seriousness of this problem of a case load which
is getting out of hand is, 1in my view, the single most
important and overriding consideration in any reflection on
reform of the Community judicial system. Suggestions such as
that calling for a second round of written submissions in
177 proceedings -- meritorious as they may be -- will lead
to an even greater work load on the Court. If not linked to
other proposals which would reduce the case load or work
load elsewhere are simply unacceptable. Likewise, proposals
for lengthening the period in which written interventions
may be submitted, must be rejected, if nothing else, for the
same reason.

And yet, despite the gravity of this danger, about
which 1 do not think there is much controversy, it is not
easy to see clearly any ready solution other than a change
of the Treaty and the creation of additional jurisdictions.

Here we must recall some of the in built structural
problems of the European Court: although it fulfills supreme
court functions, it may: a. be approached on any question 3/
of Community law, even the most trivial; 4/ b. it may be

approached by any court or tribunal iIn twelve Member States;

3V A procedure similar to 177 exists in several national
jurisdictions such as the Federal Republic, Italy and, now,
Spain; But typically in those jurisdiction the reference to
the supreme court is limited to questions which involve a
constitutional dimension. See Pescatore, References for
Preliminary Rulings Under Article 177 of the EEC Treaty and
Co-operation Between the Court and National Courts,
Mimeograph, (Luxembourg, 1985).

4/ Naturally, a trivial question of Community law, may be
very important for the litigating parties, but in most legal
systems such trivial legal questions, important as they may
be for the parties, do not normally call for adjudication by
the highest court in the system.



and c. because of the absolutely imperative need for a
relationship of mutual trust between the European Court and
national courts, the European Court, except in absolute
extremis, cannot and should not exercise, at this stage in
the development of the Community legal system, any of the
"docket controlling” techniques which other supreme courts
normally do. 5/

If direct "docket controlling” by the European Court is
excluded for good policy reasons deriving from the judicial
structure of the Community in all but the most extreme cases
(such as Mattheus v Doego) what can be done towards the
solution of that problem?

Although in the current ferment of possible
institutional reform one hears more frequently the above
mentioned calls for new Community tribunals, both Ffirst
instance and specialised, I do not propose at this stage to
enter into that field and either discuss the options or
assess the merits of this or that proposal.

I wish to try and remain so far as possible within the
current cosy structures with which we are all familiar and
which have proved themselves up to the present. This choice
is based not simply on the traditional conservatism of a
lawyer - mine is after all a revisionist view, not a radical

one... . It is based on the a conviction and a fear: the

5/ See Rassmussen, A Note on issues of admissibility and
jJusticiability in EC-judicial adjudication of federalism
disputes under Article 177. Paper submitted to Asser
Institute Colloquium on European Law (1985). 1 believe
Rassmussen is correct in examining profoundly the problem of
docket control in the context of the ECJ. I disagree with
some of his practical proposals at this stage in the
development of the Community legal order.



conviction 1is that remarkable gains made in securing the
confidence and trust of national courts in the European
Court are due in part to the slow, patient and evolutionary
nature of these developments. Radical changes might
constitute a set back. The fear is that changes which would
necessitate Treaty amendment (other than iIn the context of a
wholesale revision such as that proposed in the Draft Treaty
Establishing the European Union) could become a Pandorals
Box; who knows what the Member States will 'get up to" if
allowed to tamper with the judicial structure of the
Community?

My view therefore is that what is needed above all is a
new, revised. perspective of what the famous tandem -- the
collaboration between the European Court and national courts
— ought to [look like in the future. Acceptance of this
revised perspective by all those involved in the
administration of the Community legal system, European Court
judges, national judges, and, of no less iImportance,
practitioners (and perhaps even university professors, who
educate tomorrow®s practitioners and judges...), may

in itself create a dynamic which could help redress the

problem.
IV. Judicial Europe"™ - ™"Variable Geometry"
Before outlining this perspective, I think it is

necessary to mention one more pitfall which tends to plague
discussion of these issues. Often, in analysing the problems
of Article 177, we make the mistake of jumping uncritically
from the normative legal world to the sociological legal

world. From the legal point of view the Community and its
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Member States, in the fields covered by European law, 1is a
homogeneous legal order. It is probably on this basis that
one hears all to frequently all encompassing suggestions to

improve the 177 procedure: one should introduce this
innovation or that innovation® as I the problems one had
with the application of the procedure were always uniform
across the board.

Reality is, 1iIn fact, quite different. The geometry of
"Judicial Europe™ is distinctly variable. The point is
obvious enough. Differences are clear among the Member
States: One cannot compare -- or rather one can compare, but
not equate - the situation as regards Article 177 as
between, say. The Netherlands on the one hand and Greece,
or, for that matter Portugal on the other. Differences are
clear also within or across Member State lines: One cannot
equate the situation of some of the fiscal and commercial
courts — the "repeat players"™ of the system -- called upon
to apply Community law as a matter of growing routine, and
the "one-shot players"™ such as, say, a local magistrate
faced once, 1iIn a career consisting otherwise in fining
drunkards and dealing with petty crime, with an issue of
Community law.

Even seen through the prism of the increasing case load
with which the European Community legal system will have to
grapple increasingly in the future, it is clear that we do
want more and more references from the newer Member States
to allow them to go through the same "formation” as their
older partners. And that we should encourage the "one-shot

players”™ not to decide issues of Community Jlaw, in which



they have no experience, without making a preliminary

reference.
But in relation to the other segment -- the 'repeat
players”™ in the older partners -- we may be justified in

revising our views.

V. The Revisionist View

First of all we should describe a revisionist Utopia.
In a utopian Community (and one should not forget that
Utopia, like the coming, or re-coming, of the Messiah, is
something that we must all hope for, knowing that it will
not occur), there would be little or no references for
preliminary rulings on interpretation! 6/ National courts
and national judges will have integrated Community law so
well, and the state of homogeneity among national courts
will have reached such proportions, that Acte clair, will in
fact be the order of the day, rather than an avoidance
technique.

Let us describe a somewhat less than utopian Community,
one that could one day be a reality. In order to do this 1
would like to make a brief comparative excursus to the USA.

It is always a dangerous, or at least tricky, venture
to compare legal institutions in different systems
especially when the systems display such great differences
as those which exist between federal USA and transnational
Europe. In this case there is, however, scope for
P/ Interpretation on validity are quite another matter. In
Utopia, these also will not be needed because the legislator
will be perfect! But in any event, for a long time still it
would be advisable for national courts to follow the Court®s

strictures iIn the ICC case and never invalidate a Community
measure without a reference.
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functional comparative analysis between the two systems.

It is of course trite that the Community legal order
does not have, as in the USA, a system of 'federal"
(Community) courts. 7/ But 1in some way, although the
parallel is not exact, when confronted with questions of
Community law, national courts and judges become Community
courts and fulfil a function which is in some ways similar
to that performed, in, say, the USA, by federal courts. In
that system, and this is just one major difference, there is
of course no preliminary reference procedure. If a lower
federal court allegedly interprets and applies federal law
wrongly there must be an appeal — first to one of the
federal appeal courts and ultimately to the Supreme Court of
the United States.

The functional comparative argument runs as follows. In
a federal state, such as the USA, there is, as in the
Community, a high value that federal law, as distinct from
State law, be interpreted and applied uniformly throughout
the federation. At the end of the day, the Supreme Court, as
its Community brother, is responsible for ensuring uniform

interpretation and application of Tfederal 1law. But the

n I am not even sure that such a structure of lower
federal courts would be good for the Community — even if
the Member States would allow it, which they would not.
There is much to be said for the collaborative framework
that has evolved in the Community. We may call it "judicial
cooperative federalism" and its advantages outweigh its
disadvantages. In particular, to mention just one, the
decisions of the European Court "transmitted” through the
mouth of national courts under the 177 procedure, not only
enjoy an enforcement value equal to that of ‘“purely”
national judicial decisions, but also have a higher
acceptability and legitimacy coefficient.

13



absence of a preliminary reference procedure coupled with
the existence of a plurality of lower federal courts and
even federal appeal courts entails inevitably, that
discrepancies in the interpretation of federal Jlaw could
occur and that occasionally periods of time will elapse
before they are uniformised by virtue of a definitive
interpretation by the Supreme Court.

Clearly, the fact that the USA ¥s a federal state
whereas the Community is a transnational integrating order,
displaying only some federal features aJ may mean, somewhat
paradoxically, that there can be more latitude in the
American system towards discrepancy.

But the critical question, and this for me is the crux
of the matter, is whether today, with a better awareness of
Community law both among judges and the Bar, 1is not already
the time to encourage lower courts when confronted with
Community law problems, and in effect willy nilly sitting as
"lower Community courts", to be more active in its
interpretation and application.

Whether the pattern should not be one in which in those
jJurisdictions which have acquired experience in the
application of Community law, more responsibility should be
taken by the courts, not in avoiding the application of
Community law because of its possible 1inconvenience; or
evading a reference to the European Court because of

misconceptions of its role and false notions of judicial

8/ See Weiler, The Community System: The Dual Character of
Supranationalism, 1 Yearbook of European Law (1981) for a
fuller analysis of the federal and non-federal features of
the Community system.



dignity and pride, but rather in taking charge fully of the
function of national courts to be in the final analysis the
real administrators of Community law.

It has already been noted, and approved positively, by
two judges of the European Court of Justice 9/, that several
national courts, especially in Italy and Germany, when
making a preliminary reference give the Court of Justice
their suggested interpretation of Community law. The step |1
am suggesting is simply the logical extension of this
practice.

In other words, it could be argued that although in the
"early days"™ of the Community a sign of good health would be
the frequency of references as an indication of trust and
collaboration between the ECJ and national courts, in a
"mature phase™ one would hope that the dissemination and
knowledge of Community law would be such as to instill
confidence that national judges would be sufficiently
proficient to take a much larger vresponsibility. Arguably
then, there will reach a point where a decrease in the
frequency of references will become the sign of good health.

We may rephrase the question and ask whether in the
current more "mature days'" of the Community we should not
favour a gradual shift in emphasis whereby Ffirst instance
courts and Jlower courts in general should enjoy a greater
autonomy and take a bolder approach and more vregularly
interpret themselves questions of Community law -- even in
the absence of a previous ruling by the ECJ on the issue at
9/ Koopmans, The Technique of the Preliminary Question - A

Look from the Court of Justice, Asser Institute Colloque,
id.; and Pescatore, note 3 supra.
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point — leaving references to be made more regularly in
appeal proceedings in those cases where the parties go to
appeal .

The revisionist perspective is therefore one in which
much more Community law, even on points which have not been
decided already by the Court in the sense of Da Costa, (but
not of course on questions of validity) and perhaps even
extending beyond the guidelines (addressed strictly to
courts against whose decision there is no judicial remedy)
of CILFIT, will come to be interpreted and applied by those
national courts who have gained the experience and
confidence to engage in such an enterprise. Mistakes will
always occur, but these, according to this revisionist view,

could be corrected at appeal stage.

The dangers of such a shift are obvious enough and |
shall mention just two:
- We might get a measure of disruption in the
uniformity of interpretation and application of
Community law;
- We might actually encourage appeals 1in the
national system whereas an early reference could

have authoritatively disposed of the case.

VI. Objections to the Revisionist View -- Possible Replies

1. It may be argued then that such a shift will not in
fact lead to a decline in references, but simply to a shift
in their source from first instance to appeal or final

instance courts.

16



I have two possible replies to this objection.

Firstly, often the parties are interested in a judgment
and the costs and delays of further litigation may deter
appeals. This might be especially the case when the national
judicial interpretation of Community law seems plausible to
the parties thereby increasing the risk of the losing party
pressing for an appeal. Here again, with Community law
becoming more integrated into the legal culture it 1is
becoming more likely that national courts, with the help of
the lawyers, may more easily grapple with the material.

It should be noted that I am not advocating that lower
courts should never make a reference; rather that when they
feel confident and experienced, and some are gaining
considerable experience, it might be a good policy to allow
them more room than the guidelines implicit in CILFIT.

Secondly, even if this revisionist policy would simply
lead to a shift of more references from appeal and final
instance jurisdiction, this might not be altogether negative
in the light of our major problem, namely the increasing
caseload. References coming from appeal courts enjoy, in
this respect, two advantages: a. The likelihood of a further
reference at an appeal stage of the proceedings is reduced;
and b. more importantly, in appeal jurisdiction the facts
typically are already "found" and established as a matter of
law. Maybe they can be stated with greater precision when a
reference is made to the European Court. Also, in appeal
jJurisdiction, the questions of national law may be
determined with greater definition, so that the relevance -

the "necessary" element of Community law to the disposition
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of the case -- might emerge more clearly and the task of the
European Court further facilitated.

2. The second major objection to this revisionist view might
be that it would lead to non-uniform interpretation by
different national courts. We should not, after all, forget
that the main purpose of the 177 procedure is to ensure such
uniformity throughout the Community. This of course Iis
correct, but the possible reply to be given is that this
phenomenon is known in all federal (and even non-federal)
systems and that a mature system can tolerate a certain
level of non-uniformity. On the long run, cases raising
similar points will go to appeal, references will be made
and uniformity will be established. What may have seemed
decisive in the "early days"™ might be viewed today with
greater tolerance. (It is although worth remembering that
the European Court of Justice itself has tolerated a measure
of non-uniformity in the remedies available to individuals
for breach of the Community rights. 10/

It would of course be unacceptable 1if such a
revisionist view would lead to Community law not being
applied at all, namely that lower courts would not make
references but decline to apply Community law altogether.

3. The final objection to the revisionist view which 1 would
mention is that it is not revisionist at all. It could be
said that not only has this view already surfaced in certain
national decisions, but that in effect it is already an
emerging trend. If this is the case my only merit would be
10/ See Case 33/76 Rewe [1976] ECR 1980 and its well known

progeny. See generally, Weiler, Il sistema comunitario
europeo, (1985) at ch.11.
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perhaps to render explicit and defend a trend which In some

ways clearly goes against orthodox thinking.

VIl. Operationalising the Revisionist View

If 1 am to remain faithful to my earlier stated fear
that radical changes might constitute a Pandora’s Box, there
would be not point in discussing major structural changes to
encourage the so-called revisionist perspective. It spread,
if at all, should be organic, and depend on changing
attitudes by national bars, benches and by discreet signals
sent by the European Court itself.

I wish however to depart now from this organic strategy
and make one suggestion that could perhaps be discussed in
the context of the ongoing debate about "simplified
procedures'™, new instances of European Jurisdiction etc.
Mine is termed a proposal for the "Green Light" procedure
and It 1is in some ways an extension of the Ilogic of the

revisionist view.

VIIl. A "Radical" Proposal: The Green Light Procedure

If I am right to be concerned about the growing
caseload of the Court for the reasons mentioned above and
other reasons, there might be another way of dealing,
partially, with this problem without discouraging national
courts from making references.

As 1 have already mentioned Judge Koopmans explicitly,
and Judge Pescatore more implicitly, invite national courts,
where this is possible, to state their view of the correct
interpretation of Community law.

The Green Light Procedure would be concerned with cases

19



of this type. The Procedure would run as follows:

1. The preliminary reference would arrive at the Court
according to the normal procedure.
2. At the Court the case would be assigned in the normal way
to a Juge Rapporteurand an Advocate General.
3. In those cases in which the national judge will have
stated his/her preferred interpretation, if both the
Advocate General and the Juge Rapporteur are jointly of the
opinion that:
a. the case does not raise a point of Community
Law which the Court itself need deal with;
and
b. the interpretation of Community law suggested
by the national court is correct in 1its outcome
(quaere: must the reasoning also be correct?);
and
c. neither the Commission nor any intervening
Member State demand a fullhearing and judgement
the case could simply go back, after a perfunctory oral
hearing 11/ without a fully-fledged preliminary ruling, but
simply stating that the Court finds no objection to the
interpretation suggested by the national court.

Of course this would not preclude the same issue being
taken up again if the Court on another occasion wishes to do
so; nor should such a "ruling” have the same 'precedential
and erga-omnes effect as normal preliminary rulings; thought
would have to be given to the appropriate method of

11/ The perfunctory oral hearing is necessary because it is
provided for in the Court"s Statute.

20



publication.

I see two possible advantages in such a procedure:

a. it would eliminate the necessity of the full-
fledged proceedings, hearing and Judgement,
thereby reducing considerably the workload of the
Commission and Court and expediting the reply to
the reference both in this type of case but also
in all other cases since the overall workload will
be reduced.

b.it may encourage courts at all levels of
jurisdiction to gain experience at applying
Community law.

Under this proposal the 177 jurisdiction would look
roughly like this:

Normal references where the national court does not
wish to attempt its own interpretation;

Cases where the national court interprets the Community
law question, and under the new proposed procedure simply
gets a green light to go ahead

Cases where the national court interprets the Community
law question, but either the Court, or the Commission or an
intervening Member State decide that there should be a
normal procedure as we know it today.

I appreciate that this proposal has several weaknesses,
and maybe even the advantages are not that great. I have
none the less cast it 1in such a way as to avoid the
necessity of Treaty amendment for its implementation.

In some ways it is not so different from the procedure

used by many high courts in national jurisdictions in
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deciding whether to accept an appeal. There as well the
decision will not be taken in full judicial proceedings, and
there as well, the refusal to take an appeal amounts to a
tacit acceptance by the high court of the legal
interpretation given by the lower court, without committing
itself to that particular solution for the future and

without necessarily endorsing the reasoning.

IX. Some Further Implications of the Revisionist View

Adopting the revisionist view may give new perspectives
with which to reconsider old problems. By way of example 1
wish briefly to mention some Tfurther implications of

adopting the revisionist view.

a. Doctrine

A classical doctrinal debate concerns the the duty of a
court to make a reference and the meaning to be given to the
expression "a court or tribunal of a Member State, against
whose decisions there is no judicial remedy"™ 1iIn Article
177(c). According to the "Organic Theory" only courts at the
top of the national judicial heirarchy must make a reference
— It being understood that in several legal systems there
are, depending on the subject matter, different lines of
heirarchy. According to the "Specific Case Theory"™ one must
look at each case and see whether in the specific
proceedings the court seised is one against whose decisions

there is no appeal and then there will be a duty to refer.

In his recent analysis, Pescatore opts for the Organic
Theory. He explains:

By using that expression [in Article 177(c)], the
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Treaty is referring to supreme courts whose
jJjurisdiction extends throughout the territory of a
given Member State. It is they which ultimately, lay
down the case-law applicable to all matters which fall
within their jurisdiction. It Is necessary to ensure -
and this is the thinking which 1inspires the system
provided for in Article 177 -- that, in matters of
community law, case-law does not develop in the supreme
courts which differs as between the various Member
States. 12/

This view is consonant with the revisionist view; 13/
it implies that no irreperable damage will be done if
discrepencies emerge among decisions of lower courts as
between the various Member States, provided that eventually

the matter could be settled on appeal.

b. Commission Policy of Prosecution

The Commission, from the Jenkins Presidency onwards has
adopted a much more vigorous and automatic policy towards

Member State iInfringements and the bringing of actions under
Article 169 EEC. There is also an attempt to replicate
177(a) judicial review type cases by 169 proceedings.14/
While one is aware of of the reasons for this policy, one
may wonder whether given the case law problem of the Court

it should not be reconsidered.

12/ Pescatore, note 3 supra, at 19. If one adopted this
view, my legal objection in note 1 supra to references from
arbitrators would lose its strength.

13/ 1 would not wish to imply that Judge Pescatore approves
of the Revisionist View, simply that his view on the
Organic Theory is consonant with it.

14/ See generally Ehlermann, Die Verfolgung von
Vertragsverletzungen der Mitgliedstaaten durch die
Kommission, in Europaeische Gerichtsbarkeit und Nationale
Verfassungsgerichtsbarkeit, Festschrift Kutscher 135 (1931)
and Ebke, Enforcement Techniques within the European
Communities: Flying Close to the Sun with Waxen Wings, 50 J.
Air L. Commerce 685 (1985).
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X. Conclusion

We lawyers are by tradition conservative and .any
proposal for innovation is typically met with suspicion and
resistance. But as European lawyers who insist that the
national bar and bench change their traditional ways to take
account of the (not so) new legal order, we might be more
open for discussion of change. Nonetheless, I have put my
head on the chopping block and I am sure there will be no
shortage of executioners with very sharp axes.

I would not wish to appear as a crusader for either the
so-called revisionist view or my self-labelled radical pro-
posal. 1 have deliberately over emphasised the case for more
autonomy of the national lower court judges in the hope of
provoking discussion. X do retain however the view that an
unchecked 1increase in the case load of the Court will have
far-reaching and not altogether positive effects on its

Jurisdiction.

24



EUI Working Papers are published and distributed by the European

University Institute, Florence.

Copies can be obtained free of charge — depending on the availability

of stocks — from:

The Publications Officer
European University Institute
Badia Fiesolana
1-50016 San Domenico di Fiesole(Fl)

Italy

Please use order form overleaf



PUBLICATIONS OF THE EUROPEAN UNIVERSITY INSTITUTE

To :The Publications Officer
European University Institute
Badia Fiesolana

1-50016 San Domenico di Fiesole(Fl)

Italy

From TName. i

Address

Please send me the following EUlI Working Paper(s):

Date Signature



PUBLICATIONS OF THE EUROPEAN UNIVERSITY INSTITUTE

EUI WORKING PAPERS

1: Jacques PELKMANS

2: Joseph H.H. WEILER

3: Aldo RUSTICHINI

4: Mauro CAPPELLETTI/

David GOLAY

5: Leonard GLESKE

6: Manfred HINZ

7: Wilhelm BURKLIN

8: Athanasios MOULAKIS

9: Manfred E. STREIT

10:Kumaraswamy VELUPILLAI

11 :Kumaraswamy VELUPILLAI

12:Kumaraswamy VELUPILLAL/
Guglielmo CHIODI

13:Gunther TEUBNER

14:Gunther TEUBNER

15:Jens ALBER

The European Community and the Newly
Industrialized Countries *

Supranationalism Revisited
Retrospective and Prospective. The
European Communities After Thirty
Years *

Seasonal ity in Eurodollar Interest
Rates

Judicial Review, Transnational and
Federal: Impact on Integration

The European Monetary System: Present
Situation and Future Prospects *

Massenkult und Todessymbolik in der
national-sozialistischen Architektur *

The '"Greens” and the "New Politics":
Goodbye to the Three-Party System? *

Unilateralism or the Shadow of
Confusion *

Information Processing in Futures
Markets. An Essay on the Adequacy of
an Abstraction *

When Workers Save and Invest: Some
Kaldorian Dynamics *

A Neo-Cambridge Model of Income
Distribution and Unemployment *

On Lindahl’s Theory of Distribution *

Reflexive Rationalitaet des Rechts *

Substantive and Reflexive Elements in
Modern Law *

Some Causes and Consequences of Social
Security Expenditure Development in
Western Europe, 1949-1977 *



PUBLICATIONS OF THE EUROPEAN UNIVERSITY INSTITUTE

16:lan BUDGE

17:Hans DAALDER

18:Giuseppe DI PALMA

19:Richard S. KATZ

20:Juerg STEINER

21:Jens ALBER

22:Don PATINKIN

23:Marcello DE CECCO

24 :Marcello DE CECCO

25:Manfred E. STREIT

26:Domenico Mario NUTI

27:Terence C. DAINTITH

28:Frank C. CASTLES/
Peter MAIR

29:Karl HOHMANN

30:Max KAASE

-2 -

September 1985

Democratic Party Government: Formation
and Functioning in Twenty-One
Countries *

Parties and Political Mobilization: An
Initial Mapping *

Party Government  and Democratic
Reproducibility: The Dilemma of New
Democracies *

Party  Government: A Rationalistic
Conception *

Decision Process and Policy Outcome:
An  Attempt to Conceptualize the
Problem at the Cross-National Level *

The Emergence of Welfare Classes in
West Germany: Theoretical Perspectives
and Empirical Evidence *

Paul A. Samuelson and Monetary Theory

Inflation and Structural Change in the
Euro-Dollar Market *

The Vicious/Virtuous Circle Debate in
the "20s and the "70s *

Modelling, Managing and Monitoring
Futures Trading: Frontiers of
Analytical Inquiry *

Economic Crisis in Eastern Europe -
Prospects and Repercussions

Legal Analysis of Economic Policy *

Left-Right Political Scales: Some
Expert Judgements *

The Ability of German Political
Parties to Resolve the Given Problems:
the Situation in 1982 *

The Concept of Political Culture: Its
Meaning for Comparative Political
Research *

Working Paper out of print



PUBLICATIONS OF THE EUROPEAN UNIVERSITY INSTITUTE

31 Klaus TOEPFER

32:Ronald INGLEHART

33:Moshe LISSAK

34:Jean-Paul FITOUSSI

35:Richard M. GOODWIN/

Kumaraswamy VELUPILLAI

36:Maria MAGUIRE

37:6. LOWELL FIELD/
John HIGLEY

38:Dietrich HERZOG

39:Edward O. LAUMANN/
David KNOKE

40:Gwen MOOR/
Richard D.ALBA

41 :Peter MAIR

42:Joseph H.H. WEILER

43:Franz Urban PAPPI

44 :Thomas GAWRON/
Ralf ROGOWSKI

3 -

September 1985

Possibilities and Limitations of a
Regional Economic Development Policy
in the Federal Republic of Germany *

The Changing Structure of Political
Cleavages Among West European Elites
and Publics *

Boundaries and Institutional Linkages
Between Elites: Some Illustrations
from Civil-Military Elites in lIsrael *

Modern Macroeconomic Theory: An
Overview *

Economic Systems and their Regulation*

The Growth of Income Maintenance
Expenditure in lIreland, 1951-1979 *

The States of National Elites and the
Stability of Political Institutions in
81 Nations, 1950-1982

New Protest Elites in the Political
System of West Berlin: The Eclipse of
Consensus? *

A Framework for Concatenated Event
Analysis

Class and Prestige Origins in the
American Elite

Issue-Dimensions and Party Strategies
in the |Irish republic 1948-1981:The
Evidence of Manifestos

Israel and the Creation of a Palestine
State. The Art of the Impossible and
the Possible *

Boundary Specification and Structural
Models of Elite Systems: Social
Circles Revisited

Zur Implementation von
Gerichtsurteilen. Hypothesen =zu den
Wirkungsbedingungen von Entscheidungen
des Bundesverfassungsgerichts *

:Working Paper out of print



PUBLICATIONS OF THE EUROPEAN UNIVERSITY INSTITUTE

45:Alexis PAULY/
René DIEDERICH

46:Alessandra VENTURINI

47:Richard A. GOODWIN

48 :J .P . FITOUSSI/
Daniel SZPIRO

49:Bruno DE WITTE

50:Massimo A. BENEDETTELLI

51:Gunther TEUBNER

52:Erich SCHANZE

53:Maurizio COTTA

54:Mattei DOGAN

55:Mariano BAENA DEL ALCAZAR/

Narciso PIZARRO

56:Bere RUSTEM/
Kumaraswamy VELUPILLAI

57:Giorgio FREDDI

59:Christopher Hill/
James MAYALL

4

September 1985

Migrant Workers and Civil Liberties *

Is the Bargaining Theory Still an
Effective Framework of Analysis for
Strike Patterns in Europe? *

Schumpeter: The Man 1 Knew

Politique de I"Emploi et Réduction de
la Durée du Travail

Retour a Costa. La Primauté du Droit
Communautaire a la Lumiére du Droit
International

Eguaglianza e Libera Circolazione dei
Lavoratori: Principio di Eguaglianza e
Divieti di Discriminazione nella
Giurisprudenza Comunitaria in Materia
di Diritti di Mobilita Territoriale e
Professionale dei Lavoratori

Corporate Responsability as a Problem
of Company Constitution *

Potentials and Limits of Economic
Analysis: The Constitution of the Firm

Career and Recruitment Patterns of
Italian Legislators. A Contribution of
the Understanding of a Polarized
System *

How to become a Cabinet Minister in
Italy: Unwritten Rules of the
Political Game *

The Structure of the
Elite 1939-1979 *

Spanish Power
Preferences in Policy Optimization and
Optimal Economic Policy *

Bureaucratic Rationalities and the
Prospect for Party Government *

The Sanctions Problem: International
and European Perspectives

* :Working Paper out of print



PUBLICATIONS OF THE EUROPEAN UNIVERSITY INSTITUTE

60:Jean-Paul FITOUSSI

61:Philippe LEFORT

62:Peter BROCKMEIER

63 Hans-Martin PAWLOWSKI

64:Marcello DE CECCO

65:Gianpaolo ROSSINI

66:Wolfgang GEBAUER

67 :Gerd WEINRICH

68:Saul ESTRIN/
Derek C. JONES

69:Bere RUSTEM
Kumaraswamy VELUPILLAI

70:Werner MAXHOFER

71:Samuel COHN

72:Wolfgang GEBAUER

73:Patrick NERHOT

74 :Philippe SCHMITTER

75:Sheila A. CHAPMAN

5 -

December 1985

Adjusting to Competitive Depression.
The Case of the Reduction in Working
Time

Idéologie et Morale Bourgeoise de la
Famille dans le Ménager de Paris et le
Second Libro di Famiglia, de L.B.
Alberti *

Die Dichter und das Kritisieren

Law and Social Conflict

Italian Monetary Policy in the 1980s »
Intraindustry Trade in Two Areas: Some
Aspects of Trade Within and Outside a

Custom Union

Euromarkets and Monetary Control : The
Deutschemark Case

On the Theory of Effective Demand
under Stochastic Rationing

The Effects of Worker Participation
upon Productivity in French Producer
Cooperatives *

On the Formalization of Political
Preferences: A Contribution to the
Frischian Scheme *

Politique et Morale

Five Centuries of Dying in Siena:
Comparison with Southern France *

Inflation and Interest: the Fisher
Theorem Revisited

Rationalism and the Modern State *

Democratic Theory and Neo-Corporatist
Practice *

Eastern Hard Currency Debt 1970-83. An
Overview *

* Working Paper out of print



PUBLICATIONS OF THE EUROPEAN UNIVERSITY INSTITUTE

76:Richard GRIFFITHS

77:Scott NEWTON

78:Giorgio FODOR

79:Philippe MIOCHE

80:Werner ABELTSHAUSER

81 :Helge PHARO

82 :Heiner R. ADAMSEN

83:Jean BOUVIER

84:Mariuccia SALVATI

85:William DIEBOLD, Jr.

86:Frances LYNCH

87:Gunther TEUBNER

88:Maria SPINEDI

89 Jelle VISSER

90:Will BARTLETT

6

September 1985

Economic Reconstruction Policy in the
Netherlands and its International
Consequences, May 1945 - March 1951 *

The 1949 Sterling Crisis and British
Policy towards European Integration *

Why did Europe need a Marshall Plan in
19477 *

The Origins of the Monnet Plan: How a
Transistory Experiment answered to
Deep-Rooted Needs

The Economic Policy of Ludwig Erhard *

The Domestic and International
Implications of Norwegian
Reconstruction *

Investitionspolitik in der
Bundesrepublik Deutschland 1949-1951 *

Le Plan Monnet et I"Economie Francaise
1947-1952 *

Industrial and Economie Policy in the
Italian Reconstruction *

Trade and Payments in Western
Europe in Historical Perspective:
A Personal View By an Interested
Party

French Reconstruction in a European
Context

Verrechtlichung. Begriffe, Merkmale,
Grenzen, Auswege *

Les Crimes Internationaux de I"Etat
dans les Travaux de Codification de la
Responsabilité des Etats Entrepris par
les Nations Unies *

Dimensions of Union Growth in Postwar
Western Europe

Unemployment, Migration and
Industrialization in Yugoslavia, 1958-
1982

Working Paper out of print



7

PUBLICATIONS OF THE EUROPEAN UNIVERSITY INSTITUTE September 1985

91 :Wolfgang GEBAUER

92:Elisabeth DE GHELLINCK/
Paul A. GEROSKI1/
Alexis JACQUEMIN

93:Gunther TEUBNER/
Helmut WILLKE

94:Wolfgang STREECK/

Philippe C. SCHMITTER

95:Nigel GRIFFIN

96:Andreas KUNZ

97:Wolfgang STREECK

98:Simon A. HORNER

99:Daniel ROCHE

84/100:Gunther TEUBNER

84/101:Patrick NERHOT

84/102:Jelle VISSER

84/103:Marcello DE CECCO

84/104:M. Rainer LEPSIUS

Kondratieff"s Long Waves

Inter-Industry and Inter-Temporal
Variations in the Effect of Trade on
Industry Performance

Kontext und Autonomie.
Gesellschaftliche Selbststeuerung
durch Reflexives Recht *

Community, Market, State- and
Associations. The Prospective
Contribution of Interest Governance
to Social Order *

"Virtue Versus Letters”: The Society
of Jesus 1550-1580 and the Export of
an ldea

Arbeitsbeziehungen und
Arbeitskonflikte m oeffentlichen
Sektor. Deutschland und

Grossbritannien im Vergleich 1914-1924
*

Neo-Corporatist Industrial Relations
and the Economic Crisis 1in West
Germany *

The Isle of Man and the Channel
Islands - A Study of their Status
under Constitutional, International

and European Law

Le Monde des Ombres *

After Legal Instrumentalism? *
Contribution aux Débats sur le Droit
Subjectif et le Droit Objectif comme

Sources du Droit *

The Position of Central Confederations
in the National Union Movements *

The International Debt Problem in the
Inter-War Period

Sociology in Germany and Austria 1918-
1945. The Emigration of the Social
Sciences and 1its Consequences. The

Working Paper out of print



PUBLICATIONS OF THE EUROPEAN UNIVERSITY INSTITUTE

84/105:Derek JONES

84/106:Philippe C. SCHMITTER

84/107:Marcos BUSER

84/108:Frans van WAARDEN

84/109 :Ruggero RANIERI

84/110:Peter FARAGO

84/111:Jean-Paul FITOUSSI1/
Kumuraswamy VELUPILLAI

84/112:Anna Elisabetta GALEOTTI

84/113:Domenico Mario NUTI

84/114:Saul ESTRIN/Jan SVEJNAR

84/115:Alan CAWSON/John BALLARD

84/116:Reinhard JOHN

84/117:Richard T.GRIFFITHS/
Frances F.B.LYNCH

84/118:Pierre DEHEZ

84/119:Domenico Mario NUTI

-8 -

September 1985

Development of Sociology in Germany
after the Second World War, 1945-1967

The Economic Performances of Producer
Cooperations within Command Economies:
Evidence for the Case of Poland *

Neo-Corporatism and the State *

Der Einfluss der Wirtschaftsverbaende
auf  Gesetzgebungsprozesse und das
Vol lzugswesen im Bereich des
Umwel tschutzes

Bureaucracy around the State:Varieties
of Collective Self-Regulation in the
Dutch Dairy Industry *

The Italian lron and Steel Industry
and European Integration

Nachfragemacht und die kollektiven
Reaktionen der Nahrungsmittelindustrie

A Non-Linear Model of Fluctuations in
Output in a Mixed Economy *

Individualism and Political Theory

Mergers and Disequilibrium in Labour-
Managed Economies *

Explanations of Earnings in
Yugoslavia: The Capital and Labor
Schools Compared

A Bibliography of Corporatism

Oon the Weak Axiom of Revealed
Preference Without Demand Continuity
Assumptions

The FRITALUX/FINEBEL Negotiations
1949/1950

Monopolistic Equilibrium and
Involuntary Unemployment *

Economic and Financial Evaluation of
Investment Projects; General
Principles and E.C. Procedures

Working Paper out of print



PUBLICATIONS OF THE EUROPEAN UNIVERSITY INSTITUTE

84/120:Marcelio DE CECCO

84/121:Marcello DE CECCO

84/122:Marcello DE CECCO

84/123:Lionello F. PUNZO/
Kumuraswamy VELUPILLAI
84/124:John FARQUHARSON

84/125:1an HARDEN/Norman LEWIS

84/126:John CABLE

84/127:Jesper JESPERSEN

84/128:Ugo PAGANO

84/129:Maureen CAIN

85/130:0tfried HOEFFE

85/131:Stuart J. WOOLF

85/132:Massimo MARCOLIN

85/133:0svaldo RAGGIO

85/134:Renzo SABBATINI

9

September 1985

Monetary Theory and Roman History

International and Transnational
Financial Relations *

Modes of Financial Development:
American Banking Dynamics and World
Financial Crises

Multisectoral Models and Joint
Production

The Management of Agriculture and
Food Supplies in Germany, 1944-47

De-Legalisation in Britain in the
1980s *

Employee Participation and Firm
Performance. A Prisoners® Dilemma
Framework

Financial Model Building and
Financial Multipliers of the
Danish Economy

Welfare, Productivity and Self-
Managernent

Beyond Informal Justice *

Political Justice - Outline of a
Philosophical Theory

Charity and Family Subsistence:
Florence in the Early Nineteenth
Century

The Casa d"Industria in Bologna during
the Napoleonic Period: Public Relief
and Subsistence Strategies

Strutture di parentela e controllo
delle risorse in un“area di transito:
la Val Fontanabuona tra Cinque e
Seicento

Work and Family in a Lucchese Paper-
Making Village at the Beginning of the
Nineteenth Century

* :Working Paper out of print



PUBLICATIONS OF THE EUROPEAN UNIVERSITY INSTITUTE

85/135:Sabine JURATIC

85/136:Laurence FONTAINE

85/137: Christopher JOHNSON

85/138:Daniela LOMBARDI

85/139:0rstrom MOLLER

85/140:John PINDER

85/141:Vlad CONSTANTINESCO

85/142:Peter BRUECKNER

85/143:Jan DE MEYER

85/144:Per LACHMANN

85/145:Thijmen KOOPMANS

85/146:John TEMPLE-LANG

10 -

September 1985

Solitude féminine et travail des
femmes a Paris a la fin du XVIIléeme
siecle

Les effets déséquilibrants du
colportage sur les structures de
famille et les pratiques économiques
dans la vallée de I"Oisans, 18e-19e
siecles

Artisans vs. Fabricants : Urban
Protoindustrialisation and the
Evolution of Work Culture in

Lodéve and Bédarieux, 1740-1830

La demande d’assistance et les répon-
ses des autorités urbaines face a
une crise conjoncturelle: Florence
1619-1622

Financing European Integration:
The European Communities and the
Proposed European Union.

Economic and Social Powers of the
European Union and the Member Statesi
Subordinate or Coordinate Relation-
ship

La Repartition des Competences

Entre 1 ’Union et les Etats Membres
dans le Projet de Traite"™ Instituant
1*Union Européenne.

Foreign Affairs Power and Policy
in the Draft Treaty Establishing
the European Union.

Belgium and the Draft Treaty
Establishing the European Union.

The Draft Treaty Establishing the
European Union:

Constitutional and Political
Implications in Denmark.

The Judicial System Envisaged in
the Draft Treaty.

The Draft Treaty Establishing the
European Union and the Member

:Working Paper out of print



PUBLICATIONS OF THE EUROPEAN UNIVERSITY INSTITUTE

85/147:Carl Otto LENZ

85/148:David EDWARD/
Richard MCALLISTER/
Robert LANE

85/149:Joseph J. M. VAN DER VEN

857150 :Ralf ROGOWSKI

85/151:Jacques GENTON

85/152:Marjanne de KWAASTENIET

85/153-_Gianfranco PASQUINO
and Luciano BARDI

85/154:Joseph WEILER
and James MODRALL

85/155:Francois DUCHENE

85/156 Domenico Mario NUTI

85/157:Gianfranco POGGI

85/158:Christophe DEISSENBERG

85/159:Pier Paolo D"ATTORRE

85/160:Hans-Georg DEGGAU

85/161 :Domenico Mario NUTI

n

September 1985

States: Ireland

The Draft Treaty Establishing the
European Union: Report on the Fede-
ral Republic of Germany

The Draft Treaty establishing the
European Union: Report on the United
Kingdom *

Les droits de I"Homme: leur universa-
lité™ en face de la diversité” des
civilisations.

Meso-Corporatism and Labour Conflict
Resolution *

Problémes Constituionnels et Politi-
ques poses en France par une éventuel-
le ratification et mise en oeuvre du
projet de Traite d’Union Européenne *

Education as a verzuiling phenomenon
Public and independent education in
the Nederlands

The Institutions and the Process of
Decision-Making in the Draft Treaty *

The Creation of the Union and Its
Relation to the EC Treaties *

Beyond the first C.A.P.

Political and Economic Fluctuations
in the Socialist System

Niklas Luhmann on the Welfare State
and its Law *

On the Determination of Macroeconomic
Policies with Robust Outcome

ERP Aid and the Problems of
Productivity in ltaly during the 1950s

Ueber einige Voraussetzungen und
Folgen der Verrechtlichung

Orwell’s Oligarchic Collectivism as an
Economic System

* :Working Paper out of print



12

PUBLICATIONS OF THE EUROPEAN UNIVERSITY INSTITUTE September 1985
85/162:Will BARTLETT Optimal Employment and Investment
Policies in Self-Financed Produce
Cooperatives
85/163:Terence DAINTITH The Design and Performance of Long-
term Contracts *
85/164:Roland BIEBER The Institutions and Decision-Making
Process in the Draft Treaty

Establishing the European Union

85/165:Philippe C. SCHMITTER Speculations about the Prospective
Demise of Authoritarian Regimes and
its possible Consequences

85/166:Bruno P. F. WANROOIJ The American “Model®™ 1in the Moral
Education of Fascist ltaly *

85/167:Th. E. ABELTSHAUSER/ Zur Entwicklung des Europaeischen
Joern PIPKORN Gesellschafts- und Unternehmensrechts

«
85/168:Philippe MIOCHE Les difficultés de la modernisation

dans le cas de I"industrie francaise
de la machine outil, 1941-1953 *

85/169:Jean GABSZEWICZ Assymetric international trade
Paolo Garella
85/170:Jean GABSZEWICZ Subjective Price Search and Price
Paolo Garella Competition
85/171:Hans-Ulrich THAMER Work Practices of French Joiners and
Cabinet-Makers in the Eighteenth
Century *
85/172:Elfriede REGELSBERGER The External Relations of European
Philippe DE SCHOUTHEETE Political Cooperation and the Future
Simon NUTFALL, Geoffrey of EPC
EDWARDS
85/173:Kumaraswany VELUPILLAI On rationalizing expectations

Berc RUSTEM

85/174:Leonardo PARRI Political = Exchange 1in the Italian
< Debate
85/175:Michela NACCI Tra America e Russia: Viaggiatori

francesi degli anni trenta

Working Paper out. of print



PUBLICATIONS OF THE EUROPEAN UNIVERSITY INSTITUTE

85/177:Alain DIECKHOFF

857178 Dwight J. JAFFEE

85/179:Gerd WEINRICH

85/180:Domenico Mario NUTI

85/181:Will BARTLETT

85/182:Alain SUPIOT

85/183:Susan Senior Nello

85/184:Wolfgang WESSELS

85/185:Ulrich BAELZ

85/186:Will BARTLETT and
Gerd WEINRICH

857187 :Jesper JESPERSEN

85/188:Jean GABSZEWICZ

and Paolo GABELLA

85/189:Carlo TRIGILIA

85/190:Bernd MARIN

85/191:Patrick KENIS

13

September 1085

L"Europe Politique et le Conflit
Israelo-Arabe *

Term Structure Intermediation by
Depository Institutions

Price and Wage Dynamics in a Simple
Macroeconomic Model with Stochastic
Rationing

Economic Planning in Market Economies:
Scope, Instruments, Institutions

Enterprise Investment and Public
Consumption in a Self-Managed Economy

Groupes de Sociétés et Paradigme de
1"Entreprise

East. European Economie Relations:
Cooperation Agreements at Government
and Firm Level

Alternative Strategies for
Institutional Reform

Groups of Companies - the German
Approach: "Unternehner." versus
“'Konzern™

Instability and Indexation in a
Labour-managed Economy

Some Reflections on the Longer Term
Consequences of a Mounting Public Debt

Scattered Sellers and I1l1l-informed
Buyers: A Model for Price Dispersion

Small-firm Development, Political
Subcultures and Neo-lo.calism in
Italy

Generalized Political Exchange.
Preliminary Considerations

Industrial Restructuring
The Case of the Chemical Fibre
Industry in Europe

Working Paper out of print



PUBLICATIONS OF THE EUROPEAN UNIVERSITY INSTITUTE

85/192:Lucia FERRANTE

85/193:Federico ROMERO

85/194:Domenico Mario NUTI

85/195:Pierre DEHEZ and

Jean-Paul FITOUSSI

85/196:Werner HILDENBRAND

85/197:Thomas RAISER

85/198:Will BARTLETT/
- Milica UVALIC

85/199:Richard T. GRIFFITHS
Alan S. MILWARD

85/200:Domenico Mario NUTI

85/201:Ernesto SCREPANTI

85/202:Joseph H.H. WEILER

85/203:Joseph H.H. WEILER

86/204:Bruno WANROIJ

14 -

December 1985

The Case of the Chemical Fibre
Industry in Europe *

La Sessualita come Ricorsa. Donne
Davanti al Foro Arcivescovile di
Bologna (sec. XVII) *

Postwar Reconversion Strategies of
American and Western European Labor *

The Share Economy :Plausibility and
Viability of Weitzinan’s Model

Wage Indexation and Macroeconomic
Fluctuations

A Problem in Demand Aggregation: Per
Capita Demand as a Function of Per
Capita expenditure

The Theory of Enterprise Law and the
Harmonization of the Rules on the
Annual Accounts and on Consolidated
Accounts in the European Communities

Bibliography on Labour-Managed Firms
and Employee participation

The Beyen Plan and the European
Political Community

Hidden and Repressed Inflation in
Soviet-type Economies: Definitions,
Measurements and Stabilisation

A model of the political-economic
cycle in centrally planned economies

The Evolution of  Mechanisms and
Institutions for a European Foreign
Policy: Reflections on the Interaction
of Law and Politics

The European Court, National Courts

and References for Preliminary Rulings
The Paradox of  Success: A

Revisionist View of Article 177 EEC.

Progress without Change
The Ambiguities of Modernization in
Fascist ltaly

* Working Paper out of print



‘Aioyisoday yosessay anyisu| Alsianiun ueadolng ‘snwpe) uo ss809y uadQ a|ge|ieAy ‘0z0g Ul Alelqi] |N3 8yl Aq paonpold uoisian pasiibig
‘anisu| Alsianiun ueadolng *(s)Joyiny ayl o



‘Aioyisoday yoieasay ainyisu| Ausianiun ueadoing ‘snwpe) uo ssaddy uadQ a|qejieAy ‘0z0g Ul Adeiqi N3 8y} Aq paonpoud uoisiaa pasnibiq
‘a1niisu| Alsianiun ueadolng ‘(s)ioyiny syl ©





