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Abstract

The increasing role of electronic media in news, amake generally, in content production is changing
the scope and boundaries of the journalism prafasand the instruments deployed to regulate the
activity. Historically, journalism has primarily e self-regulated. The limits of public legislation
mainly driven by the constitutional constraints gebdy the freedom of expression, have created
different models of national private regulatoryiregs across Europe.

Media regulation is a multilevel architecture arational legal systems still play a primary role in
designing rules concerning news production. Sejtiation reflects national approaches and varies
according to legal and social regulatory culturééithin the private sphere, different forms of
regulation have been implemented reflecting thengimy balance between the profession, the
industries and the new players which have emerfiedthe Web revolution. The development of new
media poses the following important challengesh#t tegulatory framework: the criteria to be used t
define journalism; the distinction and the boungsrbetween professional and non-professional
journalism; the distinction between commercial andial/not for profit content production.

This essay will examine these challenges lookingrattice and litigation in European countries,
identifying the different conflicting interests gaating this litigation and the (private) regulgtor
responses. It will explore the differences betwamfessional and industry regulation both withim an
across media: looking at the national and Europearansnational regulatory scope of these regimes.
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PRIVATE REGULATION , FREEDOM OF EXPRESSION AND JOURNALISM :
TOWARDS A EUROPEAN APPROACH?

Fabrizio Cafaggi & Federica Casarosa*

1. Introduction

The increasing role of electronic media in news, amake generally, in content production is changing
the scope and boundaries of the journalism prajasand the instruments deployed to regulate the
activity. Historically, journalism has primarily be self-regulated.The limits of public legislation,
mainly driven by the constitutional constraints gubshy the freedom of expression, have created
different models of national private regulatoryinegs across EurogeMore recently, legislation and
public regulation have increasingly played a roleéfining what constitutes journalism. In partanl
the audiovisual media service directive (AVM3)nd the guidelines recently issued by national
authoritie$ are influencing the degree and mode of media iateg by providing a definition of
media services. The two concepts are not overlgppin clearly the metric to define media services
will influence the boundaries between professicarad citizen journalism and between commercial
and associative media. The boundaries of what itotest journalism are therefore the outcome of a
plurality of sources regulating activities and thieapact on different, often conflicting, fundamaht
rights. The focus of this essay is on the interfilaween the private regulation of journalism amel t
courts, but clearly the role of public regulatorsplementing European legislation is in the
background of the discussion.

Media regulation is a multilevel architecture arational legal systems still play a primary role in
designing rules concerning news production. Sejtiation reflects national approaches and varies
according to legal and social regulatory culturééithin the private sphere, different forms of

* This paper has been written within MEDIADEM — Bpean Media Policy Revisited: Valuing & Reclaming é~@nd
Independent Media in Contemporary Democratic SysterEuropean "7 Framework Project. An earlier version was
presented in Edinburgh at th& Mediadem Conference, 8-10 December 2011. We théatk Brogi for her valuable
contributions to the research, and her elaboratioh discussion of some parts of the paper. We matefgl to Tony
Prosser and Ben Farrand for valuable comments dierednafts.

The first codes of conduct were drafted in the UBAhe first part on 20 century, followed by European countries,
where the first body was the Swedish Press Counicitéd in 1916 at a joint meeting of the Board of &isle Publicists
Club, the Swedish Newspaper Publishers Associatiehthe Swedish Journalists Association. C. Fragtirnalism
ethics and regulatior2™ ed., Pearson Education Limited, 2007, p. 250.

See F. CafaggPRrivate regulation and European legal integratjan Hartkamp et al. (ed§jowards a European civil

code 4" ed. , Kluwer, 2011, p. 91, and before Id (e8€)f-regulation in European private lailuwer, 2006. See also
H. Thorgeirdottir, Report on Self-regulation within the Media in thenting of complaints Venice Commission,

CDL(2008)039, available at http://www.venice.coédnts/2008/CDL%282008%29039-
e.asphttp://www.venice.coe.int/docs/2008/CDL%2820R80389-e.asp , par. 14.

See Directive 2010/13 of the European Parliamadtat the Council, 10 March 2010, on the coordamtof certain
provisions laid down by law, regulation odn@nistrative action in Member States concegnthe provision of
audiovisual media services (Audiovisual Medarvices Directive), OJ EU, 15.03.2010, L 95/1.

The guidelines available are those issued by  thengligh ATVOD (available at
http://atvod.co.uk/uploads/files/Guidance_on_whed®e to_notify Ed3.1_Mar_2011.pdf ), the Italian AGQEZO
(available at http://www.agcom.it/default.aspx?nages-contenuto&DCld=495 ), the Dutch Media Authofgyailable
at http://www.cvdm.nl/dsresource?objectid=11318&typrg) and the Belgian Conseil Superieur de l'audimli
(available:
http://www.csa.be/system/documents_files/1713/oaCAC_20120329_recommandation_competence_matepicite
1333030000).
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regulation have been implemented reflecting thengimy balance between the profession, the
industries and the new players which have emerfiedtae Web revolution.

The development of new media poses the followingartant challenges to that regulatory
framework:

1. Regarding the criteria used to define journalism;

2. Regarding the distinction and the boundaries beatwpeofessional and non-professional
journalism;

3. Regarding the distinction between commercial amibsoot for profit content production.

This essay will examine these challenges lookingrattice and litigation in European countries,
identifying the different conflicting interests gaating this litigation and the (private) regulgtor
responses. It will explore the differences betwamiessional and industry regulation both withim an
across media: in particular, looking at the natiGra European or transnational regulatory scope of
these regimes. We suggest that private regulatsrsh far been unable to provide adequate answers
to the challenges for two main reasons:

a) It has failed to take into account the most reaardlution of business models concerning
content production in the media field;

b) It has adopted a reactive rather than proactiviei@ét towards new actors in news aggregation
and production.

We conclude with some policy recommendations, widah improve regulatory dialogue between
European courts and private regulators and makatperregulation more accountable to the different
interests enjoying constitutional protection at tla¢ional and European levels, complementing public
regulation to implement freedom of expression ppiec

2. Freedom of Expression, Regulation and Journalism

In this essay we want to examine the drivers ofilsgry changes regarding journalism, in particular
the expansion of professional regulation to neveracboth in the economic and social spheres. We
want to investigate more specifically the interagtibetween courts (national and European) and
private regulators to determine whether privateli@gpn has reacted to judicially-led changes,ioev
versa. As already mentioned, the role of privatalation is influenced by the increasing impact of
legislation and the interpretative function of paliegulators in defining what media services are.
After the enactment of the AVMS directive, commuation authorities at the national level have also
addressed the definition of audiovisual media sesyiadapting the criteria indicated in the diketi

to the national context: the relevant factors rbayeditorial responsibility and that they broadcast
‘TV-like programmes’, but additional elements mag &dded by the national authorities in order to
define in more detail the scope of regulafion.

Thus, the perimeter of media service is narrowen journalism in its different expressions; hehe, t
analysis focuses on the broad definition of jousmalthat includes both professional journalism and
so-called citizen journalist.

See that in some cases the implementing acts wtashly the content of the articles of the direethut also its recitals
(e.g. ltaly, France and Estonia). M. D. Colde European Legal framework for On-demand servistsit directive for

which services?in European Audiovisual Observatoifhe Regulation of on-demand audiovisual servicesios or

coherenceplris special, 2011, 36.

For example, catch-up TV is likely to be coveregamn-linear service in the UK but not in Italy.
See below par. 7.
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Private regulation, both in the form of self- ar@regulation, defines across countries, impliciity
explicitly, (1) what constitutes journalism, (2)ethbboundaries of professional activity, (3) the scop
and the procedural features in the interest of ghifession and (4) the final beneficiaries (i.e.
citizens)® Activity regulation concerns both conduct and emntbut the models differ quite
significantly between those focusing predominantiythe activity (conduct) and those that encompass
content as well.

By activity regulation, we mean the regulation ehduct, and more specifically how the news is
produced by the individual journalist and along theply chain (for instance, who has editorial
control and what the relationships are betweerstiieces and the publishing media).

By content regulation we refer to rules that defimbat can be published and what cannot be
published, for instance, hate speech content pitahilrules. Clearly there is a link between whanh c
be published and how it is published so that thentdaries between conduct and content regulation
are not always clear-cut; they represent a contmeather than two separate domains. That said, it i
analytically useful to distinguish between the two.

We shall distinguish different regulatory modelsra four axes:
1. Who regulates: what is the legal form and comjmsiof the regulatory body;

2. What is the scope of regulation: integrated moaebenpassing conventional and new media,
fragmented modes distinguished according to the tfpnedium or distinguished according to
the type of content published;

3. What is regulated: activity and content;

4. What is the relationship with public regulators aocdurts: which oversight powers are
conferred to the public entity, and whether theqde regulator’s activity is subject to judicial
review.

Historically, journalism has been primarily selfjugated by the profession, as it fell into the pres
regulation categorif. This is mainly due to constitutional principlesfafedom of expression, which
limit the role of legislation and public regulatiowith the appearance of broadcasting, things have
changed. Legislative intervention has become motisive on the assumption that the impact of
broadcasters is much stronger and therefore liteeipfluence public opinion on a larger scale. The
definition of audiovisual media service and theigrobf editorial responsibility have gained growing
relevance in driving private regulatory regimesg&atory models across Member States (MS) in
Europe differ. In some instances, activity regolathas primarily remained a task of the profession
(Italy and Greece), in other instances it staysiwithe private remit, but it is the result of @hetivity

of multi-stakeholder bodies, where also the induistrhighly involved (Germany). In a further set of
instances the public is involved and the regulatoogy includes multiple actors, both public and
private (Belgium, Denmark, Netherlands, UK and Ssved!

See below par. 5 for an analysis of these issues.

See for instance the Sweden case where the distinbetween content and conduct rules affects eisotype of
enforcement system applicable to the rules, namedgs council decision or internal professionabeisgion decision.

See below, par. 5.3.

10 see D. Tambini, C. Leonardi, and C. Marsdéndifying Cyberspace — Communication self-regulatiorthe age of

Internet convergencdloutledge, 2008, p.64; on a wider comparativereffee D. Kevin, T. Ader, O. Carsten Fueg, E.
Pertzinidou, M. Schoenthdkinal report of the study on “the information ofethcitizen in the EU: obligations for the
media and the Institutions concerning the citiseright to be fully and objectively informedReport prepared on
behalf of the European Parliament by the Europeatitlite for the Media, 2004, p. 212.

11 see below par. 3.
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Freedom of expression is defined as freedom to, Sewdart, and receive informatidhWe contend
that freedom of expression has both an institutiomad a substantive dimension. From the
institutional perspective it contributes to allongt regulatory power to the different institutional
actors, addressing the choice among different atgryl instruments, e.g. competition and regulation;
from the substantive perspective, it allocatestlentients to the producers and users of information,
when that distinction still holdS.In exercising their freedom of expression, jouisialmust comply
with principles of editorial responsibility concéng respect for sources, accuracy in collecting
information, and respect for the fundamental rigftshdividuals and legal entities. The principtefs
editorial responsibility have been used by privatgulatory instruments taking the form of eithdf-se
or co-regulation, depending on the medium and nidévidual legal system’s approathEven more
importantly, the allocation of editorial control dften dependent upon distribution of ownership and
contractual arrangements along the supply chidiMe adopt a broad definition of private regulation
encompassing contractual relationships among tifiereint content providers and between them and
news aggregators’

Within ‘traditional’ media, the role of professidnaivate regulation varies rather significantly hil¢
in the press the role of professional self-regalathas been predominant, in broadcasting co-
regulatory models have emerdedue to the higher level of content regulation #mel presence of

12 See Art. 10 European Convention of Human Righte ddncept of freedom of expression entails thedfseeto think

and speak freely without censorship and prior agss. The meaning includes, as mentioned for icgtan Article 19 of
the Universal Declaration of Human Rights (and recsgd in international human rights law in the ingtional
Covenant on Civil and Political Rights (ICCPR)), the fl@® to seek, receive and impart information anésdef all
kinds, regardless of frontiers, either orally, iritimg or in print, in the form of art, or througiny other media. As well
as the 1948 UN Declaration, Article 10 of the Eagan Convention of human rights states that freeafoempression is
the freedom to hold opinions and to receive andainimformation and ideas without interference loyplic authorities
and regardless of frontiers. This means that freedb expression covers all seeking, receiving,artipg activities .
Recently, Article 11 of the Charter of Fundamentalh&gf the European Union has stated that everjiaséhe right to
freedom of expression and that this right shallude freedom to hold opinions and to receive angairninformation

and ideas without interference by public authcsiaed regardless of frontiers.

13 For a deep and innovative analysis see Y. Benktez,wealth of network¥ale University Press, 2006.

14" The link between editorial responsibility and resipfor fundamental rights is clearly articulatedtie recommendations

by the Council of Europe on “A new notion of medRécommendation CM/Rec (2011)7 particularly point9856ee
for example p. 86 The above requirements should be graduated hawggrd to the editorial policies and processes
adopted by the media concerned and their poteotiéteach and impact and also public expectationhigir respect.
Media content creators, editors and distributorsoskl adhere to relevant professional standards udtlg those
designed to combat discrimination and stereotypesta promote gender equality. They should exesgseial care to
ensure ethical coverage of minority and women issilEs by associating minorities and women to cregtiditorial
and distribution proces’s

15 See that the contractual allocation of editoriaiteal is used by regulatory authorities to defineows the audiovisual

media service provider in charge of complying wittiMS rules. On this point see the decision of thi¢ k¢gulatory
authority OFCOM in the case Nickelodeon UK lim., #aount UK partn. And MTV networks Europe, Januady 2,

available at http://stakeholders.ofcom.org.uk/bsenforcement/vod-services/nickelodeon.pdf.

1% F Cafaggi, ‘Rethinking private regulation inethEuropean Regulatory Space’, in Reframing-regilation in

European Private law, ed. Id. (Kluwer, 200@); A. Ogus, ‘Rethinking Self-Regulation’, Oxfaddurnal of Legal
Studies 15 (1995): 97; C. Parker & J. BraithwaiteedRlation’, in The Oxford Handbook on Legal Studieds P. Cane
e M. Tushnet (Oxford: OUP, 2003), 126; T. ProsSetf-regulation, Co-regulation and the Audio-Visigdia Services

Directive, Journal of Consumer Policy, 2008, 31, p. 99.

Y In the UK this has occurred primarily in relatitmthe regulation of broadcast advertising, whiels been delegated by

Ofcom, the statutory media regulator, to the Adserg Standards Authority set up by the industseglit However,
substantial safeguards have been retained by Oficmioding the right to require changes in the Awity’s codes and
to veto amendments to them. See also the failedegalation experiment in Greece, where the edirient of ethics
committees in national broadcasting media (bothipuand private) was required, but never happéneatactice. In
order to receive the licence for broadcasting leyrtational Broadcasting authority, any radio or rnel should enter
into multi-party self-regulatory agreements, ainaédlefining and adopting codes of conduct anccettégarding media
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public service broadcasting which have also infagehcommercial media. There is now a consensus
over the fact that the audiovisual media serviceative (AVMS) has promoted the introduction of
co-regulatory models at the Member State Ié¥el.

Even within this general trend, defined by Europésgislation, differences across Member States
remain remarkable. In some cases, integrated madetss media regulate journalistic activity. Even
in relation to the press, co-regulatory models gmetue to legislative intervention or, more regentl
due to legislative developments (Belgium, Denmaskich have expanded the scope of activity
regulation to electronic media. In other casesjlemn is fragmented and the press remains segghrat
from broadcast and electronic media, with the ettoepof online newspapers regulated within the
press (UK).

3. Supply Chains and Regulatory Models

The on-line versus off-line distinction has not memdopted as intermediate choice between full
integration of activity regulation across mediafull separation based on each type of medium. The
current state of regulation, however, is not fulgponsive to changes occurring in the production
systems of the media. There is no synchronicitybenh socio-economic and regulatory evolution.

With the development of the internet and new metha, production of news has been radically
transformed?® Traditionally, the news industry was organisecuambtwo main actors: news agencies,
owning the input channels through which informatiwas gathered; and publishers and networks,
owning the distribution channels and with the &pito filter relevant information from continuous
data flows provided by news agenci® the last 20 years, the picture has changedh®one hand,
user-generated content has become an importargesofimformation; on the other hand, new models
of news aggregation have redefined the supply chidimincreasing outsourcing.

1. The possibility for users to collect and to disseee information over the Internet enables a
shift in the news production process away from stdal publishing companies to the users,
readers, and consumers empowered by shared digdahation spaces. These forms of news
production have initially developed as alternativeodes but have later become
complementary to industrial methods. Today, manws@roducers across media, from
newspapers to on-line news producers, are involving-professional journalists in the
production chain by opening collaborative relatlips which can then be transformed into
stable forms of cooperation. The media offers oppuaties to contribute that are evaluated by
professional teams which select whom they condalbe the best contributors, to whom they
offer collaborative remunerated contracts. Thifuither complicated by the limitations of the

(Contd.)
content. Not only were these committees mostlytimaavhere created, but also in several caseshbeg were not even
created in the first place. See more in the Grease study, Mediadem project, 2011.

8 Once more, the UK provides a useful example. [€gislation implementing the Directive gives Ofcdime function of

regulating On Demand Programme Services, with tveep to delegate these to an appropriate authofitye delegation
was made to the Association for Television on Dain@hTVOD), a self-regulatory body created by thdustry. To
secure independence from the industry, ATVOD wagruetured to include a majority of members indejeen of the
industry and an independent chair.

B. Grueskin, A. Seave, L. GraveBhe Story So Far - What We Know About the BusinB$3igital Journalism
Columbia  Journalism School - Tow Center for Digital ourhalism, 2010, available at
http://www.cjr.org/the_business_of_digital_joursatithe_story_so_far_what_we_know.php [hereinaftee story so
far]; R. Picard,Digitization and media business modeMapping digital media - Open Society Foundati@nl1l,
available at http://www.soros.org/initiatives/méedigicles_publications/publications/mapping-digiteédia-digitization-
media-business-models-20110721.

19

20 S. Bowman and C. Willid¥e Media - How audiences are shaping the futureeafsnrand informationThe media center

at the American Press Institute, Thinking Pape®32®. 10; S. Wunsch-Vincent and G. Vickery, Theletion of news
and the Internet, OECD, 2010, available at
http://www.oecd.org/document/48/0,3343,en_2649 3346449136_1 1_1 1,00.html.



Fabrizio Cafaggi & Federica Casarosa

liability of Internet Service Providers for conten€onsequently, two patterns have emerged:
(1) Internet users gather and publish news iteres the Internet, and (2) users can search and
aggregate their own news from the freely availaaetent on the Internet. In the first case,
news production occurs outside the traditional &atihain, as bloggers, and social and
associative networks produce information, and asmitor the accuracy of information
production by professional journalists and medidetsiin general® In the second case, new
intermediaries in the distribution phase gain ategic role, namely news online providers
which aggregate the content already available enlom which organise content provided by
journalistic sources, together with providers whistpply differentiated contefft. User-
generated content has therefore influenced theuptimh process of information, giving rise
to more network-based organisational model¥he current dilemma posed by the new
developments is twofold: positively, whether themooercial world incorporates social
production; normatively, there is the question dfether legal intervention should protect
social production and prevent full incorporationdgymmercial actors of social networks. The
implications go well beyond the scope of this esdayited to the role of professional
regulation. The preservation of the social dimemgibnew media could be based on a notion
of democracy, which recasts the defence of pluralisom public ownership, and public
service into preserving free and inexpensive aduiéigsto the web*

2. Changes have occurred within the industry as wdth news agencies losing power and
influence in relation to other forms of news agatémn and production. The boundaries of
aggregation and production have become profes$yomadl legally blurred. New technologies
are pushing towards a deeper differentiation betviaets and opinions.

The appearance of new actors has brought abougeban the business models of conventional
media and has promoted the creation of new busmesdgls, which influence the identity of standard

setters and the operation of private reguldtioA major factor of these transformations has been
revenues shifting from conventional to new mediagd drom content to service providers. The

distribution of revenues along the chain is bothd tlause and the consequence of the new private
regulatory landscape. Conflicts are increasing betwnews aggregators and content producers over
distribution of revenue¥.

21

22
23
24

25

See Jakubsomy new notion of medj&2009, where different types of blogging activisylisted, namely Citizen Blogs:
(Journalistic weblogs written by the public outside tihedia) Audience Blogs: Journalistic weblogs written by the
public within the medid; Journalist Blogs: Journalistic weblogs written by journalists outsidedia institutions);
Media Blogs:Journalistic weblogs written by journalists within needhstitutions). Obviously, the first two hypothesis
are those that could challenge the notion of peidesl journalism. For an analysis of the mediaoaatability systems
adopted in the online environment, among which gileg and citizen journalism are also included, deéleikkila, D.
Domingo, J. Pies, M. Glowacki, M. Kus & O. Baisn&éedia Accountability Goes Online - A transnatiosaldy on
emerging practices and innovations, MediaAct wagkin paper, 2012, available at
http://www.mediaact.eu/fileadmin/user_upload/WP4tdomes/WP4_Report.pdf.

See below the case regarding the Internet Serviméd®r Yahoo! in par. 7.
See Y. BenklerThe wealth of nation2006.

See the debate raised by the proposal of defimitggnet access as a fundamental right, F. La RusoiRef the Special
Rapporteur on the promotion and protection of thghtrito freedom of opinion and expression, availabte
http://www.ohchr.org/EN/Issues/FreedomOpinion/P&gpmionindex.aspx; V. Redding, Speech at the Delmte
Electronic communications networks, personal datad athe protection of privacy, available at
http://www.europarl.europa.eu/sides/getDoc.do?pubiReP// TEXT+CRE+20090505+I TEM-
003+DOC+XML+VO//EN.

On the link between private regulation and indastorganisations with specific reference to thepdymghain see F.
Cafaggi, “Transnational regulatory contracts andpsumhains”, unpublished paper on file with the henrt Other
examples of different forms of revenue sharingaaalable in B. Grueskin, et allhe story so farcit., p. 108.

See Casaros@opyright Infringing Content Available Online - Naial Jurisprudential Trend®on file with the Author.
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One of the most dramatic consequences of thesgyebas the emergence of news ‘propertisation’
as a means to protect freedom of expresSitmformation directed to the public, unlike thaedsfor
economic purposes, has always been considered lec galod, inapt to become the content of a
property right?® Protection for information content has been offex®content producers primarily via
liability rules. Content producers, partly as apasse of shifting revenues distribution along the
supply chain in favour of service and access peygidhave tried to protect content production via
property rights® This is occurring in different ways both in Europad US, given the different
approaches to copyright and the applicability gfyeaht laws to news!

These transformations are changing the definitiojpwrnalism and require editorial standards to be
applied to media content creators, editors andribiigors®® The role of newspapers and news
broadcasters with professional journalists will gietbe the added value. Competition will differ
among those (industry) players whose main objeciv® generate fast news, and those engaged in
producing comments and analysis in which profesgigrurnalism will make the difference. Private
regulation should come to grips with these tramsfdions in order to continue ensuring pluralism and
freedom of expression.

E. B. Easton, Who owns ‘The first rough draft otdry?’: Reconsidering copyright in news, Columbiardal of Law
and the Arts, 2004, p. 521.

Content producers affirm that the lack of suffitieevenues reporting the news could have two plessitinsequences:
either they would reduce investments in news gatheand dissemination, or they would limit accassews through

“paywalls” - in both cases the consequence is mlkihg of the amount of information crucial to eyeay life and the

democratic process made available to the publieisTleopyright protection has been viewed, mostlynewspaper

industry members, as a lifebuoy to retain contreér news content, as for instance it would be ablstop news

aggregators from providing stories without the @esion of the newspapers that produced it. Forepeieanalysis, see
Cafaggi, Prosser and Casaro$age regulatory quest for free and independent med@omparative report for the
Mediadem project, forthcoming.

28

29 It was only the last revision of the Berne Convemtfor the protection of literary and artistic worka 2004, that

provided a specific clause applicable to newspaptcles, as it expressly stated that, thoughcievention is not
applicable to “news of the day or to miscellanetacds having the character of mere items of prefsration” (Art.

2(8)), news articles can be subject to the coneardis long as they constitute literary or artistarks. In other words,
the Convention acknowledges that news articles aarstitute original creations as they do not onlyagrfacts

reporting.

30 See the several competition claims raised by corpeoducers, such as broadcasters, or collectieeeties against

Internet service providers, both in Europe andrigle MS. See the antitrust investigations addngs&oogle activity at
EU level [European Commission press release, AstitrGommission probes allegations of antitrust viotes by
Google, 2010, available at:
http://europa.eu/rapid/pressReleasesAction.do?referdP/10/1624&format=HTML&aged=0&language=EN&guiig
uage=en], and at national level in France [Autadiééla concurrenc&ector inquiry/Online advertisin@012, available
at http://www.autoritedelaconcurrence.fr/user/stadgphp?id_rub=368&id_article=1514] and in Italy . [&atricala,
Google in Italy...Journal of European Competition Law & Practice, R 2011, p. 29B

31 See in the US the so-called 'hot news' doctrirfmel® in the landmark case International News $ervi. Associated

Press, 248 U.S. 215 (1918). Here the court affirthed while the information found in AP news wag oopyrightable,
AP has a quasi-property interest during the pradnodf "hot news". See R. Epsteimternational News Service v.
Associated Press: Custom and Law as Sources of RyoRaghts in NewsYirginia Law Review, 1992, 78 (1), p. 85; V.
S. EkstrandNews Piracy and the Hot News Doctrine: Origins in Lawl &mplications for the Digital AgeNew York:
LFB Scholarly Publishing, 2005.

See the European Parliament Culture Committee Réportoncentration and pluralism in the media in Ehgopean
Union” (2007/2253(INI)), adopted™8June 2008, where the following suggestion is idetll ‘Proposes the introduction
of fees commensurate with the commercial value efuier-generated content as well as ethical codestaims of
usage for user-generated content in commercialipatibns' (p. 7).
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4. Reconstructing the Private Sphere in the Media &gulation

The consolidation of new media has brought into pieate regulatory framework two actors:
industry and social media. In particular, the irtdukas become a major actor in regulating actigfty
news production and dissemination. The role of medvners was relevant even in the past, but in
many legal systems professionals, rather than induplayed the dominant regulatory function.
Broadcasters, also pushed by competition from mleict media and telecommunications, have taken a
much more active role in regulating modes of préidacand, to a limited extent, content. We thus
observe new private regulators, primarily contertt aervice providers, and to a limited extent agces
providers.

The perspectives of the profession and that ofritiestry are not necessarily aligned. In fact nafst
the time they reflect conflicting views over theopess of content production and the allocation of
editorial responsibility. To an extent this divide also dependent upon some constitutional
interpretations of freedom of expression recoggighre self-regulatory power of the profession and
not, or at least not to the same extent, of thestrg. These conflicts have contributed to a reacti
rather than proactive attitude of the professiomatals new models of news production that could
incorporate user-generated content and non-professsources including social networks.

A second distinction is between professional and-professional, which only partly overlaps with
commercial and non-commercial. Non-professiondlitizen journalism has existed since the birth of
journalism. What makes the difference in the curfeamework is the growing importance linked to
the revolution of informal technologies. New teclugies have increased both the width and the
relevance of non-professional journalism, not cadyan alternative to but also as a complement of
professional journalism.

5. Professional Self- and Co-Regulation

We now move to an analysis of professional regutato examine where and how the boundaries of
journalistic activities are drawn and the role ibttted to new media. Professional self-regulation
constitutes the eldest regulatory body of rules,amsalternative or a complement to legislative
intervention in the media sect8rln some countries, journalistic activity requieeprofessional status
recognised by law, with specific privileges andigdiions, which is sometimes related to profesdiona
registers, such as in the case of ltaly. In oth@mofean countries, there is no legal recognition of
professional bodies, as in the UK; it is indiregilypvided by collective agreements where a dediniti

of the journalism profession or activity is instremtal to defining working obligations.

Two models emerge: the status-based and the gdbiafted. The status-based definition is generally
associated with a strong professional associat@sed on membership, which defines who is a
journalist and the applicable rules for journatistonduct. Activity-based self-regulatory regimes a
developed where no mandatory membership to prafesisassociations exist; the scope of the rules is
therefore defined on the basis of the definitiofooirnalism itself rather than who is a journalihe
following analysis will illustrate the two modelserging in different European countriés.

% Seel. FieldenRegulating the Press — A Comparative study of I@téonal Press CouncijsReuters Institute for the

Study of Journalism, 2012, p. 19; T. Laitila, ‘Joalistics Codes of Ethics in Europe’ in D. McQu#&il,Golding, E. De
Bens,Communication Theory and reseay@age, 2005, p. 191, where the Author counted wenty codes of conduct
adopted by unions or associations of journalistsragrithe thirty-one available in Europe (29 cowst@nalysed).

% The analysis will include 9 Members States, nangigium, Denmark, France, Germany, Greece, Ifdgtherlands,

Sweden, and UK.
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5.1. Regulatory Body

It should be emphasised that journalists’ assariatiare present in each country, or where they are
lacking, trade unions specifically protecting theerests of journalists exist, and each of these
organisations drafts codes of conduct or ethicalesothat define the values endorsed by the
association and set the rules to which the memtmarsnit. Where a choice has been given between
state and private regulation, professional assoaidtave preferred the latter in order to precitiue
imposition of external supervision and limitatias freedom of expressidn.

As shown by Table 1, the available alternativeg&umope are the professional associations and press
councils.

Table 1. Regulatory Body

Profes_si_onal Press council
association

Belgium X X (since 2009)

Denmark X

France X

Germany X

Greece X

Italy X

Netherland X

s

Sweden X X

UK X

The two regulatory models have different featubes,even within each of them there is no complete
uniformity, due to the historical background of le@ountry.

The first model relies on the regulatory role amfloecement activity of professional associations,
which is adopted in Belgium, Italy, Greece, Swedad France. It should first be clarified that in
Greece, Sweden and France the regulatory bodyigdde union, whereas in Belgium and ltaly the
associations were created in addition to the exjstiade unions. In all of these cadeprofessional

% See the case of UK Press Council which was replagatle Press Complaint Commission under the tlulagislative

intervention in the sector. For more on this, seBrbsserSelf-Regulation, Politics and Law: the Example &f ktedia
in F. CafaggiReframing Self-Regulation in European Private | Eawer, 2006, p. 247 ff.

% The only exception is the French case, where ar dad wide definition of journalistic activity cdre found in the

FrenchCharte d'éthique professionelle de jounalistieafted by theSyndicat national de journalisge “Le journalisme
consiste a chercher, vérifier, situer dans son ert®, hiérarchiser, mettre en forme, commenter wdiligr une
information de qualité; il ne peut se confondre @le communication. Son exercice demande du teingssemoyens,
quel que soit le support. Il ne peut y avoir depeet des regles déontologique sans mise en ceuvreodégions
d'exercice qu'elles nécessitent. La notion d'urgedans la diffusion d'une information ou d'excliiéivne doit pas
I'emporter sur le sérieux de I'enquéte et la véaifion des sourcesHowever, the corresponding definition provided by
law in the FrenchCode du Travailinstead falls into the general model, includingpecific clause regarding the
definition of journalist. Est journaliste professionnel toute personne qupaur activité principale, réguliére et
rétribuée, l'exercice de sa profession dans une plusieurs entreprises de presse, publications gigines et
périodiques ou agences de presse, et qui en tpaneipal de ses ressourcég¢l. 7111-3 Code du travail).
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activity is the element that characterises thenitedin of journalists, as the criteria that qualdy
journalist as such are the exercise of the prafasas a primary activity, the existence of a wogkin
relationship with a media outlet and the continwifythe activity}’ Moreover, in Belgium and ltaly,
the qualification of journalists' activity as a vdgted profession also was matched with a criminal
offence in the case of deceitful claims to be arjalist.*®

Of the four cases, the most unusual is the Itatiage. TheOrdine dei Giornalisti(OdG) is the
association in charge of drafting, monitoring amdoecing the code of conduct of professional
journalists, on the basis of a delegation of remma power provided by Law 69/1987.The
association, as mentioned above, is composed dégmional and semi-professional journalists, but
membership is not voluntary; it is compulsory foyane claiming to be a (professional) journdfist.
However, it should be acknowledged that when jdisti@ activity conflicts with other fundamental
rights, namely privacy, the definition provided tne specific code of conduct has also been extended
so as to include also those whactasionally exercise journalistic activit§" without being members

of the Italian Journalists AssociatiéniThis example shows that there might be functiatedinitions
which may be broader or narrower depending on Huzipe.

37 For instance, in the Italian case, the regulapoovided by the Journalists Association is basedhenlegislative act

delegating the regulatory power, but neither pevaggulation nor legislation provided a clear wigifin of who is a
journalist. Law n. 69/1963 only defines that prafesal and semi-professional journalists are thvdse are members of
the Journalist association (Art. 1). As in the Ererase, the definition of professional journabksbased on the type of
working conditions, as professional journaliststa@se who exercise the profession on a continaadsexclusive basis;
these should be distinguished from semi-professigmarnalists pubblicist) that exercise this activity on a non-
occasional basis, though they can at the sameltave a different working position. In Belgium, thésethe law that
defined professional journalists, namely Law 30 &eber 1963 relative a la reconnaissance et a la protectiontithe
de journaliste professionrielFor a journalist to be recognised as profesdjosize should comply with the following
requirements: work as journalist as a primary wsifanal activity and with(?) remuneration; conttéto the redaction
of the daily or periodic press, of radio or teléssnews bulletins, film journals or press agencercise this activity
for @ minimum of two years .

8 seein Belgium, the Law 30 December 1963 (alredigyl)cprovided«Quiconque s’attribue publiquement sans y étre

admis le titre de journaliste professionnel seranipd’'une amende de 200 a 1.000 francs. L’article &méa ler, du
Code pénal est applicable a cette infractionln Italy, a general provision applies, namaty &* Criminal code. See
in the ltalian jurisprudence, the decision of thghést Court, Criminal Sect., providing thdlt compimento, da parte di
un non iscritto in un albo, di prestazioni carafgtiche di una professione regolamentata, purché esclusive o
riservate, € lecito solo se occasionale e gratuit@ntre costituisce il reato dell’articolo 348 Cge ha carattere di
onerosita e di continuita, integrante un esercjziofessionalé(Cassazione, Sezione VI penale, 8 gennaio 283aks0
Cassazione civile, decision n. 1806/1973). More ntigesee the case of an online platform, whose C&@uirently
charged of “abusive exercise of the professionoofrjalist” before the Criminal Court of Pordenones seore at
http://www.medialaws.eu/online-blogging-and-onljoernalism-in-italy-out-of-date-rules-or-out-of-gatulers/.

3 see App. Milano, 05-05-2004; Il Sole 24 Ore s.p.a0rdine dei Giornalisti.“Ordine, in particolare, ha il precipuo

compito di salvaguardare, erga omnes e nell'integeslella collettivita, la dignita professionale a liberta di
informazione e di critica dei propri iscritti. L'@ine dei giornalisti - come di norma anche ogniraltordine
professionale - ha natura di ente pubblico ass@aaesponenziale di una categoria di professionatiquale la legge
affida la rappresentanza della categoria e confaisiumerose attribuziofii(Giornale Dir. Amm., 2004, 12, 1322,
comment by Orlando).

40 It should be mentioned that the role of the Od& &lao been questioned before the ConstitutionaltCatich did not

define it as an institution that limits the freedafthe press because it regulates only the wayshich professional
activity should be carried out, and it does notaswany limit on the freedom of expression of theke do not wish to
become journalists. See Constitutional Court, decisi 11/1968.

1 gSee art. 13, Code of practice Concerning the Primcpsf Personal Data in the Exercise of Journaligtctivities,

pursuant to Section 25 of Law 675/1996, OJ N. 179f @3.08.98. Available at
http://www.garanteprivacy.it/garante/document?|DEa£52.

2 This approach was provide by legal basis for theéecof conduct, namely art. 136 Privacy code (d1§%6/2003) that

include in its scope of application those datatineats tarried out in the exercise of the journalistic f@ssion and for
the sole purposes related thereto; [...] by perso@uded either in the list of free-lance jourrsa or in the roll of
trainee journalists as per Sections 26 and 33 af iz 69 of 03.02.63; [...] on a temporary basiglesively for the

10
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The second model is present in Denmark, GermantheXlands, Sweden and the UK. There are two
special cases, Sweden and Belgium. In Belgium aPmss Council has been created recently for the
French-German community, adding to the pre-exisfilegnish Press Coundéil.Here, a first element
that characterises the model is the coordinatidwden the journalist associations or trade unions,
which are always members of the press councilsttaihdustry associations, which can also include
those from broadcastirf§.The Swedish case, instead, shows a duplicatiothefregulatory body
based on the same self-regulatory act. On the and,the Press council is in charge of adopting,
revising and enforcing the Code of Ethics for thesB, Radio and Television. On the other hand, the
journalist trade union (which is also a memberha press council) comprises a professional ethics
council which only addresses the rules on professiconduct included in the Code of EthitThis
also reflects the jurisdiction of the two regulgtbodies, as will be clarified below.

In all cases the creation of the press council tniggered by the (threat of) state interventiorhia
field, and in a few cases the justification wasnun the inability of professional regulation to
achieve the expected results of monitoring andreafoent of ethical rules among journal®t3he
involvement of industry associations, namely putais (and in few cases broadcasters associations)
in private regulation was mostly appreciated bylioudctors and journalists associations as it would
be the way in which ethical codes and codes of wondould be implemented in signatory media
outlets.

In Press Council regulation, the definition of joalist is also based on professional actiitgut the
most relevant aspect of the definition is the exise of a working relationship with a media outlet
which is in charge of implementing the code of asrtdamong their employe&$For instance, in

(Contd.)
purposes of publication or occasional circulatioharticles, essays and other intellectual work®atsterms of artistic

expressior.

3 French community Decree 30 April 2008glant les conditions de reconnaissance et de entinnnement d’'une

instance d'autorégulation de la déontologie jouisfu€’.

4 Note that in the UK the journalist’ union is notn@mber of the Press Complaints Commission, nor armalists

represented directly in it.

% see D.C. Koene, Press councils in Western Europ®09,2 available at http://www.rvdj.nl/rvdj-

archive/docs/Research%20report.pdf?PHPSESSID=a78280605cc0f1bb69fd0f416a4 p. 43.

For instance, in the Netherlands, from 1948 to018®isciplinary Council (‘Raad van Tucht’) set upthg Federation
of Netherlands Journalists had jurisdiction oveurjalists’ conduct, but only those who were alsaminers of the
Federation. The event that triggered a change wascadent about a violated embargo involving adbuburnalist. The
lack of monitoring of the Disciplinary Council ovgournalists’ conduct threatened state interventiarhich
consequently prompted the Federation of Netherldondsnalists to convert the Disciplinary Councibitihe ‘Raad voor
de Journalistiek’ (Press Council). The shift towattts form of Press council extended the power isfltbdy, as it may
deal with complaints against journalists not afi#id to any organisation, though it does not haeepbwer to impose
sanctions in the process. See Koene, cit., p. 27.

46

47 See the definition provided by the Decree 30 A@D0O9 “réglant les conditions de reconnaissancedet

subventionnement d’'une instance d’autorégulationladedéontologie journalistique”, in providing theghl basis
acknowledges as the definition of journalist théofging: “toute personne physique qui, dans le cadre d’umaita
indépendant ou salarié, contribue régulieremendietctement a la collecte, la rédaction, la prodantou la diffusion
d’'informations, par le biais d’'un média, au profit gublic’ (Art. 1(1)).

Also the Dutch Press Council provides a similairdgdn: “a journalist is anyone who makes it their prime qaation,
either as employee or on free-lance basis, to workhe editorial supervision or editorial compositiof mass media
(art. 4(2) Articles of the Association constitutitige Press Council). However, the Guidelines forNle¢herlands Press
Council widened the field of application, affirmitigat ethical rules are applicable to any journalisehaviour which is
interpreted asdn act or omission by a journalist in the courséisf profession. [...] journalistic behaviour is alsaken

to mean an act or omission within the framework ofrjalistic activities of someone who, not being arfalist,
regularly and against payment contributes to thioe@l content of the mass medidn this case, the term of reference
for the inclusion in the category of journalisttie provision of editorial activity.

*8 The UK Press Complaints Commission code providieis the responsibility of editors and publishéosapply the Code

to editorial material in both printed and onliners®ns of publications. They should take care tsuee it is observed

11
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Germany, 8 10 of the articles of association cautsty the Press Council provides that the
association will request that publishers give attemi undertaking to abide by the Code and the
principles of editorial data protection, as welltascomply with any sanctions issued by the press
council?® A new approach is likely to be taken by the nesdybcurrently proposed to replace the
Press Complaints Committee in the UK after thel tiatidure of the Committee to deal with serious
problems of phone hacking by a number of newspapthe precise model will not be clear until the
report of the Leveson Inquiry into the press islighled in summer 2012, but it seems likely that it
will be based on commercial contracts between #he body and newspaper publishers providing
contractual rather than statutory sanctions agaiefstulting newspaper$. It should be noted that, as
with the present system, the regulation will benefwspaper publishers rather than directly of
journalists, although the Press Complaints Commisdbes organise training sessions for journalists
and the Editors’ code which it administers is aggplio ‘all members of the press’.

One significant element is the composition of thesB Councils, as it is then reflected in the safpe
private regulation. Given that Press Councils aally multi-stakeholder bodies, in some cases the
participation of non-press associations has beeepsed. As Table 2 shows, the participation of
broadcasting companies is not always included, that of new media companies. The wider
membership available in Belgium (both the Frencha@a and Flemish Press Councifsjand
Denmark should also be linked to the legislativis #tat provided for the legal basis for the twed3r
Councils. In the Danish case, for instance, ihestedia Liability Act enacted in 1991 that createel
legal basis for the current Press Council, andesstatutory act included electronic media in itsps&c

of application, the Press council also regulatestebnic media as a restft.

(Contd.)
rigorously by all editorial staff and external coifutors, including non-journalists See Editors’ Code, Introduction,
available at http://www.pcc.org.uk/cop/practice.htm

49 See Koene, cit., p. 89.

%0 |n March 2012, the PCC announced that it will trangf assets, liabilities and staff to the newutatpry body that will

be defined after the results of the Leveson inqummyparticular, the proposal of new governancehef self-regulatory
body includes the conclusion of commercial conttattveen each member and the self-regulatory body:

“The new system will be legally underpinned though aesysbtf enforceable commercial contracts. Each phblis
would sign a contract with the regulator, which wouednforceable through the civil law. This woulddpublications
into the system, equipping the new regulator with psveé enforcement, effectively compelling cooperatiith the
regulator, by enabling it to sue for any contradtbbaeaches. This is another power that may — indgealilld — never
have to be used. The contracts might include th@fimg commitments:

« To fund the regulator according to an agreedhiata

» Undertaking to abide by the Code and relevant laws

» Responding positively to individual complairitatthave been handled by the complaints arm

« Support for clearly defined compliance and stdd mechanisms which could be audited by the régula
Accepting proportionate financial sanctions via fhading formula should serious standards breadiefound.
PCC, “Towards a new system of self-regulation”, ald# at http://www.pcc.org.uk/assets/0/Draft_prapasif, p. 2.

1 See Besien, B. Van (2011), Does media policy pronma¢elia freedom and independence? The case of Belgium

available at http://www.mediadem.eliamep.gr/wpcatiteploads/2012/01/Belgium.pdf; and Koene, cit1@b.

®2 See Sect. 1, n. 3) which provides tha&xts, images and sound programmes that are peatigimparted to the public,

provided that they have the form of news presemtatibich can be equated with the kind of presentatiowhich nos.
1) [domestic periodical publicationahd 2)[sound and image programmes]this section extentls

12
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Table 2. Members of Press Councils from Industry

Press Broadcasting New media
Belgium Yes Yes Yes
Denmark Yes Yes Yes (registerel
German Yes No No
Netherlands | Yes Yes Yes
Sweden Yes No No
UK Yes No No

5.2. Scope of Private Regulation

Another interesting feature that may distinguistifedent models of private regulation in the
journalism profession is related to the scope diesoof conduct, namely whether they encompass one
type or multiple types of media.

As shown by Table 3, only Greece has a single mddiaition (at least among the countries
analysed), whereas multimedia can be internallingjgished as among sector distinction (press and
broadcasting versus new media), content distincfweritten versus audiovisual and other), and all

media.

13
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Table 3. Scope of Private Regulation

(@)

Single Multi-media
media e e
No distinction Sector Content distinction
distinction
Belgium Code applicable to all
media
Denmark Code applicable to all
medie
France Code applicable to all
media®®
Germany Only press an
electronic version o
press
Greece Applicable
only to
press
Italy Applicable to
press, and
broadcastiny
Netherlands Code applicable to all
media.
Sweden (professional (press council) Only
activity) press and electroni
Applicable to| version of press.
press and
broadcastin
UK Only press an

electronic version for

PCC.

1. Sector distinction In this case, professional regulation was hissdly focused on press, and
then extended through legislation to broadcast aedithough the current analysis only
refers to Italy and Sweden (for professional comaunty), it is true also for other European

countries not covered by the present anaRfsidHowever, this approach clearly fails to

account for the integration of new media.

>3 Note that the code has not been revised so asclode new media, as the SNJF claimed that thergkeprinciples
enshrined in the Charte de devoir are applicabsmyomedium.

54
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2. Content distinction: This category includes Germany and the UK. Hdhe, distinction
depends on the type of content distributed on gpg bf medium, namely written content
(including photographs and the like) versus audig&i content. For instance, the rules of the
UK PCC’s Editors Code apply only to the online vemsof newspapers and magazifebut
where the online versions include material suclwadio visual material, and user-generated
blogs and chat rooms, the applicability of the Rto@e only applies to the material that meets
two key requirements{1) that the editor of the newspaper or magazisedsponsible for it
and could reasonably have been expected both tcisgesditorial control over it and apply
the terms of the Code. (2) That it was not preeediio conform to the on-line or off-line
standards of another media regulatory bédyThere are two consequences of this rule; on
the one hand, the journalist within a broadcastiognpany should not comply with the PCC
code but with the Ofcom Broadcasting Code, whigbliap to any video-based news whether
aired on television or published onlitfeOn the other hand, the scope of application of the
PCC code only includes the electronic version aflittonal media, and in particular the
‘editorial materials' published online, excludintaege part of the materials that fall within the
wide category of user-generated content.

3. Codes applicable to all medialn these cases the codes of conduct apply tocanyent
available on any media; however, the inclusion tbgbers, social networks and user-
generated content platforms is not always guardntéer instance, in the Danish case, the
jurisdiction is based on membership of the Presscig thus digital media is also covered by
the code insofar as they register; however, privaglsites are not allowed to register, as only
“texts, images and sound programmes that are peadigdiimparted to the public, provided
that they have the form of news presentation wliah be equated with the kind of
presentation to[press and broadcasting]’can be registered with the Press Council. The
Belgian Press councils, being the youngest ohésye addressed the new media related
issues more, though without achieving a forwarddlog perspective. In 2009, the Flemish
Press council published a recommendation on hodititvaal media should handle user-
generated content: media should always clearlyndisish user-generated content from its
own content and limit the publication of anonymogsntributions to exceptional
circumstance® Thus, in this case a clear distinction betweeriggsional (editorial) and non-
professional (user-generated) content is availaiih, the code of conduct applying only to
the former. Similar results can be found in theergcntervention of the Belgian French-
German Press Council, which published an opiniorubes of journalist ethics applying to
social media such as Twitter and FacebBokgain the distinction is not based on the media

55

56

57
58

59
60
61

For instance Ofcom has recently upheld an appgainst a decision of the Authority for Televisiom @emand
(ATVOD) concerning the treatment of a newspapersitelas an “on-demand programme service”, Ofconsitet 21
December 2011, available at http://www.atvod.caipldads/files/Ofcom_Decision_-_SUN_VIDEO_211211.pdf

See the Press Standards Board of Finance, Guidanoete, 2007, available at
http://www.pcc.org.uk/news/index.html?article=NDMg¥=.

This code is applicable to any video that is aldé on online versions of newspapers and magazines

Art. 1 (3) Media Liability Act. See that the lavequires the registered undertakings to be subgethe provisions
regarding radio and television, namely the oblmatio provide a responsible editor, which is inrgeaof ensuring that a
copy of all programmes is kept for three montha proper manner.

The Flemish Press Council was set up in 2002, evtiey French-German one was only set up in 2009.
Richtlijn over de omgang van de pers met gebruikbaid, available at www.rvdj.be/node/52.

Avis du Conseil de déontologie journalistigue ductBobre 2010 sur I'application de la déontologierpalistique aux
réseaux sociaux, available at
http://www.deontologiejournalistique.be/telechargeis/10%2010%2013%20Avis%20sur%20la%20deontologieto2
%20les%20reseaux%20sociaux.pdf
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as such, but on the fact that social media is byeurnalists to express their opinions and
disseminate news content to the public. This insplieat it is the fact that professional

journalists use social networks that make themesilip journalist ethics, whereas the same
rules are not applicable where an individual preduthe same news content on social
networks®

The previous analysis of the three models showsstétinological developments have not brought
about the inclusion of new media in professionarfalists’ associations' rules (as in the Italind a
Greek case). Press councils have been keener po, &add still in some cases the approach has been
limited by the strong distinction between press bBrahdcasting regulation, the latter being sulject
public regulation. Only in the most recently setRyess councifé has new media been taken into
account, yet again the approach is corporative: media is interpreted as an additional instrument f
professional journalists' communication to the pylwithout addressing the issue of the new models
of news production available.

5.3. Content versus Conduct Regulation

Although the comparison of the content of ethicales is necessarily limited by the different foims
which the codes are drafted, namely principle-basecule-based; and by the different legal and
social background to which they refer, a brief gsial of the way in which conduct and content are
regulated within each of the countries analysedtilisfeasible®®

Except for the Swedish case, where content anducorrdles are distinguished within the code of
ethics, imposing a different jurisdiction reach fitre professional ethics council and the press
council®® all the other cases analysed do not demonstratexistence of a distinction between the
two types of rules.

Content rules can address specific issues suchisprotection’’ privacy?® advertising activity?
and in few cases also how sources should be reffrte these cases, the codes expressly set a

62" See also the Dutch case where discussion websitediich there is no question of one-way commutiweaand which

contain unedited postings, are not subject to Pcessicil jurisdiction. Readers’ comments posted absites can
instead only be adjudicated by the press countlillf undergo editorial screening. Koene, p. ***

%3 As mentioned above, the Belgian Flemish and Fré&etman Press Councils date back respectively to 26622009,

and their Danish counterpart was set up (in its mmarnation) in 2004, whereas the Dutch refornthef ethical code
dates back to 2008.

On this distinction see J. Blackorms and Paradoxes of Principles Based RegulatidBE Legal Studies Working
Paper No. 13/2008, available at http://ssrn.contvabis=1267722.

Laitila, cit., p. 191.
See Koene, cit., p. 44.

64

65
66

67 sSee UK PCC codeChildren in sex cases: 1. The press must not, dvegally free to do so, identify children under 16

who are victims or witnesses in cases involving $@noes. 2. In any press report of a case involarggxual offence
against a child - i) The child must not be idertifi ii) The adult may be identified. iii) The woldcest" must not be
used where a child victim might be identified. ivy&€must be taken that nothing in the report impttes relationship
between the accused and the child.similar provision can be found in the ltaliamde, ‘A journalist respects all
principles confirmed in the UN Convention dated 1@89the right of children and their rules undersignby the
"Treviso Ethical Code" (Carta di Treviso) to protegttildren, their character and their personality,thcas an active
protagonist and as a victim of a common-law offeauce particularly: a) a journalist must not publishe name or any
other element that can lead to the identificatidéip@ople involved in daily episodes or evénts

%8 See the Dutch code of ethicg.4.3. A journalist does not publish pictures andducast images of persons in non-

generally accessible areas without their permissiwor, will he use letters and personal notes withbet permission of
those involved.

%9 See the Belgian Code]2. Advertisement. Advertisements must be presentecth a way that they cannot be confused

with factual informatioi
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boundary of what can and cannot be included irctment of news, providing a preliminary balance
between the public interest and the conflictingriests at stake. However, the presence of thisdfype
rules is very limited and does not allow for anyneelisation in the different cases. Instead, athic
codes share the general principles regarding theimavhich journalists should behave, providing
more or less detailed rules on accuracy and trinbés, the right of reply, protection of sources,
equality, fairness in information gathering, andépendencé:

6. Industry Private Regulation

We now turn the attention to industry regulationldyking at how the media industry designs rules to
be applied to journalistic activity. In this caseg look at the cases in which a single media outlet
regulates the behaviour of its own employees (argugh editorial codes). Although industry private
regulation is often combined with professional tegan, in particular when industry associations ar
part of press councils, some differences can ber@sced in terms of if and how journalistic adivi

is regulated.

When looking at the private regulation of industmjth regards to new media, a preliminary
distinction between traditional media providing t@n online (1) and online-only content providers
(2) is necessary. The former category contains papers and broadcasters that make their content
available both offline and online; while the lattategory includes all new forms of news provision,
with no corresponding paper or audiovisual versigailable off-line.

1. Within the first category, editorial codes adoptsdmedia outlets providing content offline
and online usually apply to both means of distiduf? In some cases, industry regulation
has developed a wider and more comprehensive sthitrdaomparison to those provided by
professional private regulation, such as in thee aafsthe two major public broadcasters in
Denmark’®

When addressing the boundary between professi@rals non-professional, industry self-
regulation does not apply the same standard teepsadnal journalists employed in media
outlets and the blogger (or user) providing newsteat. This is clear when media outlets
include user-generated content in their onlineigardJsually, editorial presentation through
which user generated content is included in thesitelshows that the objective is to insulate
the work of professional journalists from that dfizens’ For instance when blogs are
included in the content of a newspaper, the blagbawre to comply with very general rul@s.

(Contd.)
70

See the German ethical codériconfirmed reports, rumours or assumptions musjliged as such

n Laitila, cit.; M. Kunzik,Ethics in journalism : a reader on their perceptiomthe Third World Division for International

Development Cooperation of Friedrich-Ebert-StiftuBgnn, 1999, p. 19.

2 seethe code of conduct of the Italian economic newspdl sole 24ore, which includes a specific clause

regarding real time informationi giornalisti e i collaboratori del Sole 24 Ore, ineasi in cui lavorino per
media di informazione tempestiva (per esempio:aagi, on line) del gruppo, si impegnano alla piteata
verifica delle notizie e delle fonti compatibilenciotempi di pubblicazione o diffusione richiestgiornalisti

e i collaboratori si impegnano anche a pubblicageniotizie appena conclusa positivamente la verifiebe

stesse e delle fortiAvailable athttp://www.odg.mi.it/node/178

The choice of the two public service broadcasters wmdave a internal mechanism of control over
journalists' conduct, that might reduce complaamtd improve professionalism at the same time. See i
Helles, R and H. Sgndergaard, I. Toft (2011), Doesia policy promote media freedom and independence
The case of Denmark, availablehéth://www.mediadem.eliamep.gr/wp-content/upload$201/Denmark.pdf

S. Smith, Media-hosted eParticipation and therjalistic field: case studies from Europe, Papersgméed at the
Conference Médias09 - Aix-en-Provence, 16-17 décemi2009, available at http://www.medias09.univ-
cezanne.fr/fileadmin/templates/medias09/DOC/Smith.pd

73

74

S see theCharte de blogs et le régles de conduifd.e Monde blogs. The document provides for saiverles regarding

the type of content available online .Les comportements suivants sont proscrits sur legsbdu Monde.fr:
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Only when journalists include user generated cdniertheir edited materials, should this
content comply with professional rules. Thus, ahgtpgraph, video or piece of information
should be verified in its reliability and accuradgking into accounts the timeliness of the
information’® This is a clear policy in several media compafies.

2. Within the second category, industry-driven priviegulation has mainly addressed questions
concerning the responsibility for content betweemtent and service providers. The
instruments to enforce the rules are not codesmduact or ethical codes, but instead rules are
included as clauses in contractual instruments, lldence agreements - policy guidelines like
those concerning privacy and intellectual propetghts - and more recently in private
agreements between Internet platforms and contemtiders®. Here, the regulation of
conduct and content is provided through contrawy: @ser, in order to have the possibility to
publish her content online, has to agree to thengeand conditions of the platforms
(e.g.video-sharing platform such as Youtube). Iipalar, the user accepts that he is the only
one responsible for the content uploaded, waivimglebility of the platform for the content
hosted”? It should be emphasised that, in distinction ®dhse of professional self-regulation,
the rules applied to users only address contergy Taquire the user uploading material to
verify if the content complies with the relevanguéations concerning copyright materials,
defamation, hate speech, and otherwise objectiermabterial$’ln some cases the distinction

- Les activités illégales sous toutes leurs fornrmesamment la copie ou la distribution non autoeis#e logiciels, de
photos et d'images, le harcélement, la fraudetrbfics prohibés, la diffamation, la discriminatioaciale, l'incitation a
la violence ou a la haine ;

- La publication de contenus contrevenant aux grdiautrui ou a caractére diffamatoire, les propagirieux, obscénes
ou offensants ;

- La violence ou lincitation & la violence, pdijtie, raciste ou xénophob, la pornographie, la pédap le
révisionnisme et le négationnisme ;

- La divulgation d'informations permettant l'idéitation nominative et précise de membres de lanconauté des
abonnés au Monde.fr, telles que le nom de fanlifidresse postale, I'adresse électronique, le nontér téléphone ;
- Le détournement du service de blogs pour fairéadgropagande ou du prosélytisme, a des fins gsié@nelles ou
commerciales (prospection, racolage ou prostitytiena des fins politiques, religieuses ou sec&jre

- La contrefagon de marques déposées ;

- La reprise partielle ou totale de contenus prapeas site www.lemonde.fr (image, article, objet mdtia, dossier,
repére...)» Available at http://www.lemonde.fr/services-anternautes/article/2004/12/03/la-charte-des-blegkes-
regles-de-conduite-sur-lemonde-fr_389436_3388.html.

See the editorial guidance of the BBC on Pictureomfr Social Media Sites, available at
http://www.bbc.co.uk/guidelines/editorialguidelifgage/guidance-social-media-pictures. The Guidammdudes the
following checklist for journalists: Authenticatedser or Publisher Intentions, Consent, Impact of Be-ls the Re-use
Misleading?, Badge of Honour, Legal Issues.

Smith, cit., p. 7 ff.

See the examples of stakeholder dialogue pushatieb¥European Commission on the sensitive issueleogale of
counterfeited items via Internet platforms and orernet piracy. It should be noted that in the ferncase a
Memorandum of Understanding has been agreed upbaigned by most of the Internet service providers trademark
holders, whereas in the latter there has only tleenmutual acknowledgement of stakeholders’ pmsiti namely the
entertainment industries, Internet service prowderd telecommunication companies. For a moreldétdescription of
the experiences see at http://ec.europa.eu/intanaaket/iprenforcement/stakeholders_dialogues_rtliegal.

E.g. YoutubeTerms and Conditions: “7.3 L'utente riconosce edediec di essere l'unico responsabile dei propri
Contenuti e delle conseguenze del loro caricamentim® o pubblicazione. YouTube non avalla Conteautpinioni,
raccomandazioni o consigli in essi contenuti, elidacespressamente ogni e qualsiasi responsabiiitéelazione ai
Contenuti di essere l'unico responsabile dei proPontenuti e delle conseguenze del loro caricamentline o
pubblicazione. YouTube non avalla Contenuti o apiii raccomandazioni o consigli in essi contenatideclina
espressamente ogni e qualsiasi responsabilitalaziene ai Contenutf...].

7.7 1 Contenuti presentati nel Servizio non possm genere alcun materiale coperto da copyrightedzito soggetto ad
altri diritti proprietari di terzi (compresi diritt di privacy o diritti di pubblicazione), a meno eliutente non abbia una
licenza formale od un permesso da parte del timllygittimo, ovvero sia in altro modo legalmentdoaizzato, a
pubblicare il materiale in questione ed a concedeMouTube la licenza di cui al successivo artiglb’

See the analysis of terms and conditions conte®ili, Regulation by Content, 2011.

18



Private Regulation, Freedom of Expression and Jalism

between regular users generating content and ‘$sifieal’ contributors is acknowledg&d,
though such a distinction does not affect the ralgdicable to the users; , rather it shifts the
position of the platform from a mere hosting praritb an editor, as the provider is in charge
of pre-selecting and organising the content sulechitty the user before online publicatfn.

A different instance is provided by news aggregatahere the service provider does not produce any
content, and instead collects and presents thewbavailable from news content websites. Here, the
selection of the news content providers is madéhbyservice provider, and the criteria do not limit
access to the service either for press and brotiigamline news only” nor for professional content.

In fact, news aggregators do not include only ne@psps and news agencies websites as sources in
their service they also accept blogs and individuabsite$* However, some general guidelines are
provided in order to identify the criteria for setien, namely the focus on news content, the
originality of the content, the expertise in theedfic sector, and the availability of contact
information® More detailed guidelines are available where thise provider decides to engage in
content production in a more structured Walere, the platform is not directly involved in ¢ent
production but profits from the submissions of cimiting users that apply to have their own blogs o
the platform. The submission guidelines in thisecaie more formal and provide for a specific sectio
for news content. Again the originality of the meof information is one of the elements that is
required, but it is connected with source's prapttion, a well-founded commentary on the news,
and the “avoid[ance of] ranting or overly edittidad” style®’

The description above shows that when traditionaldimm moves to the online environment the
boundary between professional and non-professktitbholds, manifesting in conduct rules only for
content under the editorial responsibility of pssi®nal journalists. When looking at online-onlywse
providers, the distinction between professional aad-professional is no longer crucial as the same
rules on content are applicable to both. Here, it shwards more reliable information is also
noticeable as different strategies have been imgiésal in particular by news aggregators, though the
criteria to identify news content providers asaelé and accountable are still limited.

8 Such as in the Dailymotion video-sharing platforrhere users can participate to the so-called “Motibaker”

programme that is available to any user who isglto have a dedicated channel within the platform

82 The shift affects the liability regime that is dppble to the platform, which is no longer exentpfeom liability

pursuant to art. 14 E-commerce directive.

8 See the Google news service policy, affirming #rat website offeringtimely reporting on matters that are important

or interesting to our audientean submit their website and be included in treéfprm.

8 See that blogs have an additional tag to the eréer that acknowledges it, as for instance in Googlws the tag is

“(blog)”.

The Google news aggregator provides for qualitgglines to be complied with in order for a souraée included in
the set of content providers available to the final user. See
http://support.google.com/news/publisher/bin/ansmy&hl=en&answer=40787&topic=2484652&ctx=topic.

85

8 |n 2010, Yahoo! acquired the independent publiipitatform and online content destination Assodiaentent in order

to expand its focus on content provision usingekisting network of freelancers working for the nggany. The new
service, called “Contributor Network”, allows anyeugand former freelancer) to provide their ownteom, which is
reviewed by a trained editor, and then paid fott@basis of each submission or on the basis ofdingber of people
which view the article.

87 http://contributor.yahoo.com/help/guidelines/
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7. Self-Regulation of Social Networks and Bloggers

Professional journalism has also specifically agsked the challenges of new media through the
creation of websites for the provision of contelithough non professional journalism has always
existed®® the current technological evolution has made iteygpwerful and widespread. In particular,
this is true for the speed, low cost and globatheaith which topics can be brought to the national
and international news agendas, including issuasttitose in power would prefer to be ignofad.
Though the definition of citizen journalisas a specific form of journalism is recent, a depaient
can be traced in this area showing a trend towardéncreased level of professionalisation and
transparency in citizen journalism news websitesparticular through the drafting of editorial
guidelines that ensure a greater level of accuaadycredibility®

In order to describe the new multifaceted framewarkistinction among different models should be
made. The hypotheses available differ on the ldgise involvement of professional journalistslie t
creation, editing, and distribution of content. Bagding on the type of involvement, the availability
and scope of rules on content and conduct vary.

In a first category, professional journalists agsecto create a new platform where different conte
additional to that available on mainstream medigyublished” In this case the reference to specific
rules of conduct is limited, and where available pioints of reference are the existing standarals th
are applicable to professional journalists in thertdry of origin.

In a second category falls the so-called pro-arof@ssional-amateur) journalist websites, where the
collaboration of non-professional journalists iscemaged and emphasised. This category can be
divided further into subcategories, depending omtwhe professional journalists do with the user-
generated content submitted: it can range fromeanpmderation with editorial control over any
content published to post-moderatidnwWhere the involvement of non-professionals iy @d a form

of participation in forums or comments areas, el of control is limited to examine the type of
language used, in particular if it is aggressivbellous or interpreted as hate speech or sexual
harassment Where collaboration with users is envisaged, ralesmore structured and the website's
internal editorial staff is in charge of monitoringmpliance”

8  Some scholars trace the European and U.S. onigingizen journalism back to 17th and 18th centpamphleteering.

See D. Gillmor, We the media, 2006, pp. 1-4; Sa\iand E. Thorson, (edsGitizen Journalism: global perspectives
New York: Peter Lang Publishing, 2009.

N. Jurrat, Citizen journalism and the media, OSE120
N. Jurrat, cit., p. 17.

See the cases presented in N. Bruno and R.K.edieBurvival is success — Journalistic online 4tpg in Western
Europe, Reuters Institute for the Study of Jourmalis 2012, available at
http://reutersinstitute.politics.ox.ac.uk/fileaddncuments/Publications/Challenges/Survival_is_Ssxpelf.

89
90
91

%2 See F. Le Borgne-Bachschmidt, et alser-Created-Content: Supporting a participative hnfation Society Final

Report, SMART 2007/2008, 2008, available at http:#empa.eu/information_society/eeurope/i2010/dbudiss/ucc-
final_report.pdf.

93 See MinnPost terms and conditions: “MinnPost welesmser comments on our stories and posts. Min'sRostsion is

to engage the public in news analysis of issug¢léir community and to encourage interaction witin editors, writers
and other posters. We intend for this area to leel by our readers as a place for civil, thoughispking and high-
quality public discussion. In order to achieve thinnPost requires that all commenters registet post comments
with their actual names and place of residence nFlost reserves the right to remove postings tichidie the use of foul
language, personal attacks or the use of langulage rmhay be libelous or interpreted as inciting hatesexual
harassment; however we are under no obligatioroteod User comments may be reviewed by moderatatsray be
included or excluded at our discretion.” Availablehttp://www.minnpost.com/terms-of-use

% See the Owni charte editorial “3. Exigence de itudditoriale - Tous les articles publiés traitdetfaits vérifiés par la

rédaction sur le fond ; ils sont corrigés et enisichi nécessaire, sur la forme.”.
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In a third category falls citizen journalism sitésyhere the participation of non-professionals ia th
news process collection and creation is asserted paaised. In this case, the adoption of self-
regulatory tools is at the choice of the websiteners, striking a balance between the ambition of
ensuring quality and trustworthiness of the contieey host, and the willingness to abide with liapi
rules provided for Internet service provid&or instance, the well-known OhMyNews website is a
citizen journalism website, based on submissiongdyistered members. In this case, there is a
general control over the news submitted by approsiiden reporters before they are published
online, thus in a form of peer review. The OhMyNesgtors read each submitted story, fact-check
them, and edit them for style, making them morespeld and attractive for the readers. In pracate,
citizen reporters are required to abide by the websCode of Ethics and Citizen's Reporter
Agreesgr?ent that provide a brief but comprehensisedf rules addressing both conduct and content
issues.

One special case is that of an ltalian platform ditizen journalism nametimu® which clearly
provides four principles that should steer thevétgtiof users submitting content to the platfornieT
principles are accuracy, impartiality, independerar® legality, and they are explained throughta se

% see the self-definition provided by the US Natio@itizen Journalist Association, “Citizen Journalestd Citizen

Journalism: A citizen journalist is any citizen whathers, researches, administers, analyzes, semudtpublishes news
and information within their community and beyonegenting an independent, reliable and accurateuat®f news
and information essential to a full functioning deracy. Citizen journalists use a wide variety cforces and means
of expression, many made possible by the World WAdeb, as well as other more traditional sources \&tucles
usually without editorial oversight.

% See that the exemption from liability in the casdlegal content published on the website isdanly for pure hosting

websites. This approach is shared both by the EarofE-commerce directive (see artt. 14-15) anchbyUS Digital
Millennium Copyright Act and the Communication andcBecy Act (respectively addressing materials tirabch
copyright and defamation offences). See F. Casaiwaditional v new media — National jurisprudentiaétds on file
by the Author.

o7 “OhmyNewsReporter's Code of Ethics

1. The citizen reporter must work in the spirittthall citizens are reporters,” and plainly identihimself as a citizen

reporter while covering stories.

2. The citizen reporter does not spread falsermédion. He does not write articles based on groassglassumptions or
predictions.

3. The citizen reporter does not use abusive arulyy otherwise offensive language constitutingeespnal attack.
4. The citizen reporter does not damage the rejmurtaf others by composing articles that infrirmepersonal privacy.

5. The citizen reporter uses legitimate methodgather information, and clearly informs his sowsa# the intention to
cover a story.

6. The citizen reporter does not use his positiorunjust gain, or otherwise seek personal profit.
7. The citizen reporter does not exaggerate diodigacts on behalf of himself or any organizatiorwhich he belongs.
8. The citizen reporter apologizes fully and prdsfor coverage that is wrong or otherwise inappriape.

OhmyNews Citizen Reporter's Agreement
1. I recognize the editorial authority of OhmyNewshbuse editing staff.

2. 1 will share all information about each of mytiales with the OhmyNews editing staff.
3. 1 will not produce name cards stating that | araitizen reporter of OhmyNews.

4. When an article | submit has or will be simu#tansly submitted in another medium, | will cleatgte this fact to the
editorial staff.

5. I will accurately reveal the sources of all qatidns of text.
6. Citizen reporters who work in the field of pubktations or marketing will disclose this fact tethreaders.

7. Legal responsibility for acts of plagiarism anauthorized use of material lies entirely with ttigzen reporter.
8. Legal responsibility for defamation in articliés entirely with the citizen reporter.”

% See at https://www.timu.it/it/about/cos-e-timu/
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of good practices for quality information, includirrules on the protection of sources, privacy,
copyrighted materials, et®.The interesting aspect is the fact that the platfdinks their own
methodology for the quality of information to theational quality standards for professional
journalists, as defined by ltalian Supreme COUrfThe platform does not provide any form of
monitoring over the content submitted, as it claihe as registered users adhere to the four pteti
there is no need for additional contrtfis.

8. The Role of European and National Courts in ‘Regjating’ Journalism

After describing different forms of private regudat and explaining how they draw the boundaries
between different types of journalistic activiti®e now move on to an examination of the role of the
courts in drawing these boundaries. Litigationwasshall see, is often between third parties, sight
holders, and news producers. The purpose of théysamas to determine whether litigation is
contributing to the redesigning of these boundareapplying the rules of codes of conduct andsrule
defined by the courts themselves to the new comt@utucers primarily operating on the web.

Courts play a complementary role to private bodliegrofessional regulation. They adjudicate cases
where fundamental rights to privacy, data protectiand dignity are violated in the course of
journalistic activity, and are often called on targy the meaning of journalist for the purpose of
applying privileges and defences. They are alseas$ define boundaries between professional and
non-professional journalism including the scope aethit of social networks involved in the
production and aggregation of news.

In this context, litigation arising between sociatworks, bloggers, other content producers, and
parties claiming violation of their privacy or thaieputation has contributed to redesigning the
boundaries and scope of journalistic activity.

The constitutional principles of freedom of expiesshave become a reference point for deciding
who can enjoy these privileges and defences. Cdusth European and national, have contributed to
the expansion and redefinition of the notion ofrfmlism and the boundaries of the profession by
extending the privileges and protection granteprtdessional journalists to other content producers

° Seeat https://www.timu.it/it/g/hub/i-quattro-peipi/

100 “Also, in the past years Italy’s High Court outlinederies of binding guidelines for news reportimgshort, journalists
should make sure to report only facts with publieiiest; to avoid the use of insinuations, scandala “tabloid” tone;
to avoid shock or outrage just for the sake ofAiso, reporters must always follow their professiostndards, in
accordance with the handbooks of major news orgapizstand the very four core standards adopted byuti
Accuracy, Impartiality, Independence, Legadlity

191 5ee the FAQ explicitly dedicated to content moimigrand control: Qualcuno controlla i miei contenuti?
No. Non c'é nessuna attivita di filtro o controllo garte di <ahref. Se hai scelto di condividere ietwdo che ti
proponiamo non ce n'é la necessita. <ahref intetgisolo nel caso in cui siano segnalate da terzitgni contenuti
violazioni di legge e lo fa principalmente a tuaefa. Ma anche in questo caso la prima valutaziohe verra fatta da
parte nostra per decidere come agire sara quellaaiificare se hai applicato correttamente i terimiiel patto per la
informazione di qualita che ti sei impegnato a deititre e a migliorare insieme a nboi.
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8.1. European Courts Assessing Journalism Ethics

The case-law of the European Court of human rigatsaddressed two important sets of questions in
this respect:

1. The extent to which non-professional journalistaildobenefit from the privileges and
immunities of journalists

2. The extent to which organisations, which are natnarily content producers, can benefit
from journalistic guarantees when exercising edaiMafunctions i.e operating as social
watchdogs.

The ECtHR has extended the protection of Art. 1@dbvities which are not considered journalism
according to the self-defined boundaries of thégmsion at the national levéf. As we shall see, this
trend is consistent with the national case law wt@ourts have extended the protection of freedom of
expression to categories which professional segjfagion had not included in their ‘jurisdictions’.

Similarly, the ECJ has extended derogations, comugrdata protection under Art. 9 dir. 95/46/EEC,
to companies disseminating journalistic content. skniking the balance between freedom of
expression and the right to privacy, the ECJ heasrpreted what constitutes journalism for deciding
whether or not the derogations and limitations fated for in Art. 9 were applicable to a data
processing entity using already published documentse disseminated via text messages in mobile
phones?® The Court concluded that those derogations anialions were applicabf* A second
and perhaps even more important conclusion is jthahalistic activity can be defined uniformly
across media’.

The interpretation of the freedom of expressiom@ple, as defined by Art. 10 ECHR, requires a
more detailed analysis as the number of judgemientigher and the picture provided by them is
multi-faceted.

8.1.1. The link between freedom of expression andnjalistic activity.

If a shared definition of journalism and journalsbbably does not exist among the European states,
at the legislative or self-regulatory level, itdasmatter of fact that being a journalist is styidihked

with the exercise of freedom of speech and expressa right enshrined by all the post war
constitutions and many international instruments.

192 owever Art. 10 ECHR does not distinguish betweerallay natural persons (for instance journalist@ggers,
publishers, editors or media companies) or the pimsued by them. Yet the press has always been opiotess
privileged by the European Court of Human RightslyOmcently the Strasbourg court clearly affirmduhtt the
protection accorded to non-media should be the sanss that of journalists. See
E. Lievens, E. Werkers, P. Valckeéxploring the boundaries of online journalispaper presented at CIRC conference,
Barcelona, 25-26 May 2007, available at
https://www.law.kuleuven.be/icri/publications/918CIARRI_31012007.pdf?where=.

103 5ee point 28 case C-73/@atakunnan Markkinapdrssi and Satamediathat case & company transferred personal
data published in a newspaper in the form of a CD-Ri&su to another company, owned by the same shiaketsowith
a view to those data being disseminated by a tessagng systerh.

104 See point 61 case C-73/0Article 9 of the directive is to be interpretedrasaning that the activities referred at points
(@) to (d) of the first question relating from dafim documents which are in the public domain undational
legislation, must be considered as activities v the processing of personal data carried ogbtely for journalistic
purposes” within the meaning of that provision

105 In particular, at point 60, Case C-73/07 “the mediuhich is used to transmit the processed data,hehnét be classic in
nature, such as paper or radio waves, or electrenh as the interned, is not determinative aghtether an activity is
undertaken solely for journalistic purposes”.
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In particular, the connection between freedom gfregsion and journalistic activity has framed the
latter as being an ‘instrumental good’ that perrtiits achievement of the values that are at the aore
freedom of expressioff® In this sense, journalists can claim special [@ijés and/or immunities,
which “should only be recognised insofar as they prombte walues of freedom of speech, in
particular the public interest in pluralism of isource of informatioh™®’ The jurisprudence of the
ECtHR underlines this connection between freedomexpression and journalistic activity,
allocating the press the task tionpart information and ideas on political issuestjas on those in
other areas of public interest. Not only does thesp have the task of imparting such informatiod an
ideas: the public also has a right to receive théfi In a more recent judgement, the Strasbourg
Court is even clearer in this regard, imposing gatige obligation on states so as to allow thegtes
pursue its “public watchdog” role: “Hf national authorities' margin of appreciation tlus
circumscribed by ltlr(l)e interest of democratic sociatyenabling the press to play its vital role of

‘public watchdog’.

However, the Court of Human Rights does not tréat éxercise of freedom of expression by
journalists as an absolute right, without any ligvitobligation. Instead, every time the Court afifir
the application of the freedom of expression pplgiit always links it with duties and responsitab
that flow from that privileged position, and amahgm the court lists the ethics of journaliSr.

8.1.2. The distinction among different media

The wording of Art. 10 of the European ConventidiHoman Rights does not explicitly mention the
press, nor does it provide for any differentiateonong different media, as regards the way in which
individuals can exercise their freedom of exprassithe reference to broadcasting, television and
cinema enterprise, in the last indent of par. ferseonly to the possibility for the State to impos
restrictions on the freedom of expression throughcensing system. However, with regards to
journalists, the equivalence between media is lglestated by the Coutt? Where the Court evaluated
the proportionality of the national measures, tl¢eptial impact of the medium used to express
opinions and views is a criterion taken into acdolm this sense, the Court acknowledges tlvat “
considering the “duties and responsibilities” of jaurnalist, the potential impact of the medium

16 5ee Lichtenberdroundations and limits of freedom of the presdlichtenberg (ed.)Democracy and the Mass Media
CUP, 1990, 104. The author affirms th&etdom of the press should be contingent on thesdeto which it promotes
certain values at the core of our interest in freedof expression generally. Freedom of the presether words, is an
instrumental goods: it is good if it does certaimngs and not especially good (or not good enouwmjustify special
protection, anyway) otherwise

107 BarendtFreedom of Speech22.

198 The court affirms that freedom of expression cants ‘one of the essential foundations of a democratitesp and

one of the basic conditions for its progress anddach individual’s self-fulfilment. [...]it is apigable not only to
"information" or "ideas" that are favourably receid or regarded as inoffensive or as a matter offfacence, but also
to those that offend, shock or disturb. [...] Thewinciples are of particular importance as far dlse press is
concernetl

109 ECtHR, Lingens v Austria, 1986, par. 41.
110 ECtHR, Radio France and others v. France, 20043Bafee also Bladet Tromaad Stensaas v. Norw;al993.

M particular, the court clarifies that ‘should be pointed out in this connection that éxercise of freedom of expression
carries with it duties and responsibilities, and gsfeguard afforded by Article 10 to journalistsighject to the proviso
that they are acting in good faith in order to pide accurate and reliable information in accordaneith the ethics of
journalisn?, ECtHR, Campana and Mazare v Romania, 2004, par. lloaetheless, the Court has held on many
occasions that even the pressust not overstep certain bounds, in particularéspect of the reputation and rights of
others and the need to prevent the disclosure ofigential informatiori, Bladet Tromsg and Stensaas v. Norway 1999,
par. 59. See also Radio France and Others v. Frait¢@ar. 37; McVicar v. the United Kingdom, 2Q@rs. 83-86.

112 “Although formulated in the first instance for thetten press, these principles are applicable todhdiovisual media
ECtHR, Jersild v. Denmark, 1994, par. 31
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concerned is an important factor, and it is commgaadknowledged that the audiovisual media have
often a much more immediate and powerful effeat tha print media™?

In a recent judgement, the Court has also extetigdedeneral principles regarding journalistic attiv

to cases concerning on-line publicatiomn ‘light of its accessibility and its capacity ttose and
communicate vast amounts of information, the lmkemlays an important role in enhancing the
public’s access to news and facilitating the dissation of information generally. The maintenance
of Internet archives is a critical aspect of thisle and the Court therefore considers that such
archives fall within the ambit of the protectiorfaafied by Article 10™“ Thence, in assessing the
proportionality of state measures restricting ttedom of expression, the same test on the pdtentia
impact of the media should be applied to the Ireei

8.1.3. A wider definition of journalistic activity

Although the Strasbourg Court has never providedearcut definition of journalist as such, on
several occasions it has applied the same reasasied for journalists to extend the journalistic
privileges and defences to non-journalists. In sigisse the criteria used by the Court were theciseer
of a public watchdog role of organisations, oreeression of individuals regarding matters of ubl
interest.

Regarding the first line of reasoning, the StraspoCourt explicitly stated that Enh tant
gu’organisation non gouvernementale spécialisétanatiére, la requérante a donc exercé son réle
de « chien de garde » conféré par la loi sur latpotion de I'environnement. Une telle participation
d’une association étant essentielle pour une séaémocratique, la Cour estime gu’elle est simélair
au réle de la presse tel que défini par sa jurigfgoce constante [...]. Par conséquent, pour mener sa
tache a bien, une association doit pouvoir divutgdes faits de nature a intéresser le public, & leu
donner une appréciation et contribuer ainsi a lartsparence des activités des autorités publitfius
(emphasis added). The same result was achievedasearegarding a non-governmental organisation,
which was held to enjoy the same level of protectiforded to the press’ as it exercised, like the
press, as a social “watchdog” role.

Regarding the second line of reasoning, the cdfirtned that ‘the safeguard afforded by Article 10
to journalists in relation to reporting on issuesgeneral interest is subject to the proviso tlineyt act
in good faith in order to provide accurate and addie information in accordance with the ethics of
journalism and_the same principle must apply toeathwho engage in public debateemphasis
added)'® This would also allow that individuals who engaigepublic debate also have the

113 ECtHR, Radio France and others v. France, cit.,3%ar.
114 ECtHR, Times Newspapers Ltd v. the United Kingdows(ri and 2), 2009, par. 27.

155 particular, the court has expressed the opirtiat the impact of information available on a podisplaying a
reference to a website address is multiplied, fasrimation can be accessed on the Internet by anyoededing minors.
In this case, states can have a legitimate inténettking measures that may restrict the rightnipart information
through this medium, and the restriction will bermjustified when it does not prevent the expressibbeliefs by other
means of communication. See ECtHRyuvement Raélien Suisse v. Switzer|@Wd 1, par. 54.

116 ECtHR, Vides Aizsardbas Klubs v. Latvia, 2004, par. 42.

Y17 The court clarifies that “[fle function of the press includes the creationoofirhs for public debate. However, the

realisation of this function is not limited to theedia or professional journalists. In the presease;, the preparation of
the forum of public debate was conducted by a rmregmental organisation. The purpose of the applis activities
can therefore be said to have been an essentianesle of informed public debdteECtHR, Tarsasag A
Szabadsagjogokeért a. Hungary, 2009, par. 27

118 ECtHR, Steel and Morris v. UK, 2005, par. 90.
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possibility of ‘recourse to a degree of exaggeration, or even mratior’.'*® This was extended in
practice to individuals publishing their views imewspapet?°

As the Internet has become a widespread tool ohuamcation, and the World Wide Web has been
developed, everyone, with a relatively small setegfiipment can both inform and be informed
through the net. As we have seen, new forms ofngdism are arising: from citizen journalism toalat
journalism*** These activities are not strictly linked to antedal enterprise, nor to a professional
activity, but since they are means of impartingpinfation in substance, they can be compared to
traditional journalistic activities. The Strasbou@purt acknowledged this major change, also as
regards the journalism professionn“a world in which the individual is confronted tivivast
quantities of information circulated via traditiohand electronic media and involving an ever-
growing number of players, monitoring compliancethwjournalistic ethics takes on added
importancé.™®* The duty of the press to observe the principlegesponsible journalism by verifying
the accuracy of the published information (goothfaethical behaviour, reliable information) is eve
more strict as regards information concerning jgasints in respect of which there is no urgency —
Internet archives constituting a major source fiwaation and historical research — than news about
current affairs, which is by definition perishabfg.

In another case, the Court, having regard to thgoitant role the Internet played for media actbgti
generally, and for the exercise of freedom of esgian, found that the absence of legal regulation
allowing journalists to use information obtainedrfrthe Internet without fear of being sanctioned wa
an obstacle to the press exercising the vital fanaif a “public watchdog*?* Thus, the Court, for the
first time, acknowledged that Article 10 of the @ention had to be interpreted as imposing on States
a positive obligation to create an appropriate lstguy framework to ensure the effective protection
of journalists’ freedom of expression on the Inetrf®

8.1.4. Role of private regulation in assessingnalistic activity

The exercise of freedom of expression by jourralistnot conceived by the Court as an absolute
right. One of the relevant criteria that is usedhms/ Court in order to strike a balance betweesdoe

of the press and conflicting rights or interestgked by defendant states is the fact that thenpist

has acted according to her professional ethicanémy cases, the Court referred to the fact the
journalist had acted in conformity with the professl ethics, this being an argument to supporsgpre

119 ECtHR, Prager and Oberschlick v. Austria, 1996, par.

120 ECtHR, Riolo v. Italy, 2008, par. 63. The Court affirrthat ‘La Cour note d’emblée que le requérant n’exerce pas
régulierement la profession de journaliste, mais @s chercheur en sciences politiques a l'univérsie Palerme.
Cependant, puisque l'intéressé a écrit un articlstihg a étre publié dans le journal Narcomafie, et, ge plus, a été
repris par le quotidien national Il Manifesto (paya@phe 13 ci-dessus), ses propos, a l'instar dex @b toute autre
personne se trouvant dans une situation comparaldivent étre assimilés a ceux d'un journalist¢oeir de la méme
protection sous I'angle de l'article 10 de la Contien”.

121 See the definition of data journalism or data-dmij@urnalism at http://en.wikipedia.org/wiki/Dataicen_journalism.
122 ECtHR, Stoll v. Switzerland, 2001, p. 104.

123 ECtHR, Times Newspapers Ltd v. the United Kingdoitn, ¢

124 ECtHR, Editorial Board of Pravoye Delo and Shtekdlkraine, 2011.

1251 that case the applicants had been ordered talganages for republishing an anonymous text, whiab objectively
defamatory, that they had downloaded from the haefaccompanying it with an editorial indicatifgetsource and
distancing themselves from the text).They had bé&sen ordered to publish a retraction and an apclogyen though the
latter was not provided for by law. Examining these under Article 10 of the Convention, the Courntbthat the
interference complained of had not been “prescribgdaw”, as required by the second paragraph af #hrticle,
because at the time, in Ukrainian law, there wasstatutory protection for journalists republishiogntent from the
Internet. In addition, the domestic courts had seflito transfer the provisions protecting the prmdia to that
situation .
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freedom and to qualify an interference by the auties as a violation of Article 10 of the
Conventiont?® Thus, the Court affirmed the following reasoning &ssence, Article 10 leaves it for
journalists to decide whether or not it is neceggarreproduce (...) documents to ensure credybiltt
protects journalists’ rights to divulge informatiam issues of general interest provided that they a
acting in good faith and on an accurate factualibasd provide “reliable and precise” information
in accordance with the ethics of journalisi’ Then, the same test can allow the Court to afffrat
the disregard of journalism ethics is an argumentstify the legitimate character of the sanctoon
the interference in journalistic activits?

Attention should be paid to the decision on StoBwitzerland;® where particular importance was
given to the decision of the Swiss Press Councithenconduct of the claimant journalist. Although
the Court initially affirmed the need for an objgetanalysis of the claim without interfering wite
conduct rules to be assessed by press councitpuoragent bodies®® nonetheless, the court addressed
two aspects that can be both regarded as concetnengechniques of reporting', distinguishing
between the manner in which the journalist obtaithedinformation used to write an article, and the
form of the published articfé! Only in the latter case did the Court make refeeeto journalism

126 The Court emphasised that journalistarinot be accused of having failed in their prafesal obligations by publishing

what they had learned about the caB€tHR, De Haes and Gijsels v. Belgium, 1997, par. 39

127 ECtHR, Fressoz and Roire v. France, 1999, par. ®laBe ECtHR, Bladet Tromsg and Stensaas v. Norw&@, Tar.
65.

1281 particular, a journalist cannot invoke thgs' good faith or compliance with the ethics of jualism. The research that
he had undertaken does not appear adequate toasttae such serious allegations. In this connettisuffices to note
that, on his own admission, the applicant had nterated a single criminal trial before Judge J. Figntmore he had not
given the judge any opportunity to comment on toaisations levelled against HinECtHR, Prager and Oberschlick v.
Austria, 1995, par. 37. However, the decision was umanimous on this point, as the dissenting opirof Judge
Martens emphasised thakhe article as a whole makes it sufficiently clésattit is based on personal observations over
a considerable period as well as on the questiorohguch witnesses as could reasonably be regardedasimg
professional experience of this particular courtlats members, such as criminal lawyers, court regrsrand probation
officers. The Eisenstadt judge suggests that suelstioning only yields hearsay evidence whictugpsct, but in my
opinion the methods used by Mr Prager cannot pdreséeld to fall short of the standard of propeuroealistic caré,
ECtHR, Prager and Oberschlick v. Austria, cit., disisg Opinion Judge Martens, joined by Judges Peddaand
Makarczyk, par. 33.

129 ECtHR, Stoll v. Switzerland, 2001

130 “I't is not for this Court, nor for the national couftsr that matter, to substitute their own views toode of the press as

to what technique of reporting should be adoptegbbynalists’, Par. 146 (see also ***)

131 The court reasoning was the following:

“The manner in which the applicant obtained thgore

141. The Court considers that the manner in whipkeraon obtains information considered to be cenfiiél or secret
may be of some relevance for the balancing of éstisrto be carried out in the context of Article8lQ. In that regard,
the applicant submitted that the Swiss authoritied prosecuted and convicted the wrong persone giechad never
been accused of having obtained the document istigneby means of trickery or threats (see, mutatigandis,

Dammann, cited above, § 55 in fine) and the offéciasponsible for the leak were never identifieganished. [...]

144. Nevertheless, the fact that the applicanndidact illegally in that respect is not necedgaridetermining factor in
assessing whether or not he complied with his d@ie responsibilities. In any event, as a joushdiie could not claim
in good faith to be unaware that disclosure ofdbeument in question was punishable under Artiél@ @f the Criminal
Code (see, mutatis mutandis, Fressoz and Roire, @iiteve, § 52).

- The form of the articles

145. In the present case, the question of whetteeform of the articles published by the applicams in accordance
with journalistic ethics carries greater weight. tiis regard the opinion of the Press Council, acisfised and
independent body, is of particular importance.

146. The Court reiterates at the outset that ArtitD protects not only the substance of the ideasisformation
expressed, but also the form in which they are eged. Consequently, it is not for this Court, nartfee national courts
for that matter, to substitute their own viewstlaose of the press as to what technique of regpstiould be adopted by
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ethics by analysing the vocabulary used, the aceogipg photographs and title, the writing style,
and underlying intention of the article. These aspaere analysed in the light of the reasoningmiv
by the Swiss press Council in its earlier decisemy] were used as a basis for the conclusion of the
Strasbourg Court that Art. 10 had not been violafeda result the Court extended the restrictions t
media freedom not only to subject-maft&rbut also to the way in which the article is writter
researched. In other words it encompassed botlegband conduct regulation.

This trend that is currently being developed by $tir@sbourg Court regarding journalism ethics will
possibly affect the future directions of nationelfsand co-regulatory bodies of journalism ethics
professional journalism on both conduct and contelas. A parallel effect may be experienced also
at the level of domestic courts, since they mayt staintegrate the assessment of journalism ethics
provided by regulatory bodies in their judgemérits.

8.2. National Courts Assessing Journalists' Ethics

Although national courts have not addressed thgstiwith the same depth and continuity shown by
ECtHR, the role of new modes of news production ime@ffects on regulatory boundaries has been
examined by domestic tribunals. In fact, the follogv analysis will describe the most relevant

(Contd.)
journalists (see, for example, Jersild, cited abgve23, § 31, and De Haes and Gijsels v. Belgiwdgg¢ment of 24
February 1997, Reports 1997-1, p. 236, § 48).

147. Nevertheless, like the Press Council, the Caloserves a number of shortcomings in the formhefpublished
articles. Firstly, the content of the articles vedsarly reductive and truncated. [...] The Courh@ persuaded by the
arguments advanced by the editors of the Sonntagsfig that, on 25 January 1997, it would have bdenally
impossible to add another page to the newspapethatglans to publish the full text on the Intérmere abandoned
owing to technical problems.

148. Secondly, the vocabulary used by the apglitamds to suggest that the ambassador's remarksamé-Semitic.
Admittedly, freedom of the press covers possiblmuese to a degree of exaggeration, or even préioocésee, for
example, Prager and Oberschlick v. Austria, judgero€26 April 1995, Series A no. 313, p. 19, §.3B)e fact remains
that the applicant, in capricious fashion, stagagdmour which related directly to one of the vehenomena at the root
of the issue of unclaimed assets, namely the size@ommitted against the Jewish community dutiregSecond World
War. The Court reiterates the need to deal firmlyhwdllegations and/or insinuations of that natusee( mutatis
mutandis, Lehideux and Isorni v. France, judgen@n®3 September 1998, Reports 1998-VII, p. 2886,3§ @&d
Garaudy v. France, (dec.), no. 65831/01, ECHR 20Q3N¥reover, the rumour in question most likely tduted to
the ambassador's resignation.

149. Thirdly, the way in which the articles wendited seems hardly fitting for a subject as impuirand serious as that
of the unclaimed funds. The sensationalist stylehef headings and sub-headings is particularlkisgi[...]. In the
Court's view, it is of little relevance whether theadings were chosen by the applicant or the ngesisaeditors. [...]

150. Fourthly, the articles written by the applicamre also inaccurate and likely to mislead tredles by virtue of the
fact that they did not make the timing of the egesfficiently clear. [...]

151. In view of the above considerations, andrgvégard also to the fact that one of the artislas placed on the front
page of a Swiss Sunday newspaper with a largelation, the Court shares the opinion of B®vernment and the
Press Council that the applicant's chief intenti@s not to inform the public on a topic of geneéngg¢rest but to make
Ambassador Jagmetti's report the subject of neggdlgandal. It is therefore easy to understand Wwayress Council, in
its conclusions, criticised the newspaper clearlgt &rmly for the form of the articles as beingdkear breach of the
“Declaration on the rights and responsibilitiegafrnalists” (see paragraph 7 of the Press Coupailion and point 5 of
its findings, paragraph 24 above).

152. Accordingly, the Court considers that the ¢ated and reductive form of the articles in questighich was liable
to mislead the reader as to the ambassador's pditgand abilities, considerably detracted frora tmportance of their
contribution to the public debate protected by @etil0 of the Convention.”

132 ECtHR, Von Hannover v Germany, 2004.

133, Voorhoof, Freedom of expression, journalists’ rights and dsitand the impact of ethics and self-regulatiorthim
light of Article 10 ECHRPresentation at the Conference La protection éampe de la liberté d’expression : réflexions
sur des évolutions restrictives récentes, StraghoutO October 2008, available at http://www-ircm.u-
strasbg.fr/seminaire_oct2008/docs/Report_by_Dirk ffoof_Session_|II.pdf.

28



Private Regulation, Freedom of Expression and Jalism

examples in the jurisprudence of MS. On the onalhiashows the role Courts have been playing in
defining regulatory boundaries; on the other handescribes the different approaches taken to the
guestion of the regulatory integration of journdisctivity across media.

8.2.1. The link between freedom of expression andjalistic activity.

Several studies show that freedom of expressiomésof the fundamental principles enshrined in the
national constitutions of all European countfi@sThough differently expressed in wordihg,
national constitutions acknowledge the close andnediate connection between freedom of
expression and freedom of the pr&sThis is also reflected in the case-law of domestiarts. In
particular, European courts share a common inteioa concerning the link between the need for
information and the need for respectful debate dase accurate information and contributing to
public debate. Like the European Court of Humarntsg national supreme courts consider cases
involving the press or controversial expression®ihion in terms of their contribution to public
debate’®’

In practice, national courts often refer to theaShourg Court's jurisprudence to support their
reasoning In some cases, domestic courts and ConstitutiGoatts have also referred to ECHR
case law as an interpretive tool for national rulesparticular for defining the limits of freedoaof
expression and balancing freedom of expression ettibr liberties. In general, the effects of ECtHR
jurisprudence on national courts is affected, @enahe hand, by the way in which the ECHR is applied
in national legal systentd’ and on the other hand, by the way in which judgage considered
ECtHR case law as guidant®®Otherwise, courts implicitly refer to the jurispience of the ECtHR
as part of their reasoning by deploying the sammit®logy of the Strasbourg Codft.

134 See D. Kevin, et alThe information of the citizen in the Etit.

135 See, M. Verpeauwdreedom of expression: in constitutional and inttional case lawStrasbourg : Council of Europe
Publishing, 2010. “he different wordings have led to uncertainty akthet nature of freedom of expression, which can
be classed among the freedoms commonly referred téreedom of thought”, although the means of egsing that
thought is an external process more akin to thedioen to inform. Interpreted thus, freedom of exgicescovers several
notions such as freedom of assembly, researchicopithe press communication and so’qn 12.

136 Eor instance, the German constitution (Basic Lawgrin5 (1) affirms thatéveryone is entitled to express and distribute
freely his opinion in word, writing and image anddbtain unhampered information from sources accésdib all.

Freedom of the press and freedom to inform by raeéievision and cinema are guaranteed. There isersorshig

137 The Danish Supreme Court decided a case regardgulp-®ditor accused of defamation as a resulttafles in his

newspaper relating to a case of sexual violendetied on children. The Danish supreme court foitrgliestionable to
hold that the defendant was guilty of defamatiorttes national rules were interpreted in the lightAot. 10 of the
Convention (Decision 15 April 2004, Ugeskrift for Redesen, 2004, 1773).

138 Italy, the Constitutional Court has acknowledgieat ‘that freedom of expression is the foundation ofatgaty and
that the press, seen as an essential tool of seeudm, must be safeguarded against any threabercton, whether
direct and indirect (Constitutional Court, decision n. 172/1972). 2#s0 the recent case before the Supreme Court,
where the court not only affirmed the coordinatimtween Article 21 Const. and Article 10 ECHR so aprtiect the
freedom to seek, impart, and receive informatiotheuit interference from public authorities, bualiso acknowledged,
in relation to the press and media in general o of privileged fora to disseminate informatiabout public interest
issues (such as fairness and impartiality of jadiciin the specific case). The Court stated tttet fundamental role
played by press in the democratic debate doesltaw & exclude that it could criticise the judiciatbeing newspapers
“watchdogs” of democracy and institutions, includipugliciary, as already affirmed by ECtHR

1395 UK, the passing of the Human Rights Act (HRA) 83$hve domestic effect to almost all the rightstaimed in the
European Convention on Human Rights. The HRA requimsts to ‘take into account’ ECtHR case law, without
imposing on them the obligation to follow the démis. However, if a conflict between a Supreme tdecision and a
ECtHR decision arises, English courts must follow tleeision of the Supreme CouRjnnock v Manchester City
Council[2010] UKSC 45.

140 Italy, before 2007, the effects of the judgemseritthe Strasbourg Court did not have an exprdkgirce on national
jurisprudence, since references to the ECHR werieeictdand implicit. In fact, the influence of th€HR case law has
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8.2.2. A wide definition of journalistic activity

National courts are also keener to extend the naifgournalistic activity beyond the boundaries se
by different forms of self-regulation. In some cues, they have provided for a functional defomt

of the journalistic activity itself, identifying & specific criteria or interpreting in practice ko
defined by law. Respectively, these are the casedtalian and French jurisprudence.

In the Italian case, the self-regulatory authadni&g a status-based definition of journalist, tmly the
members of the association qualify as journal&ssoutlined above, the law delegating the regujator
power to the self-regulatory body has not provifladcriteria to identify the journalism professjon
and instead it only characterised the journalisaoigssion with the exercise of the “right to infoamd

to criticise” (Art. 2, Law 69/1963). Italian cosrhave built on this assertion and have identifiesbt
of criteria that could qualify journalistic actiyithamely the gathering, commenting and elaboraifon
current news aimed at inter-personal communicatem;element of creativity; and finally, the
timeliness of information:*” Thus, the courts went beyond the criterion of mership in setting the

(Contd.)
been for a long time limited because of the germpakoach of the Italian constitutional order tgulations and rulings
coming from international bodies (Zaccaria, 2008)cording to the constitutional interpretation betstrength of the
Italian Constitution and the hierarchical systenthaf sources of law, an international treaty, sushha ECHR, could
not prevail over constitutional laws and principl@accaria, 2009), since it is executed with a mady law of the
Parliament. The situation changed in 2007, whenltdlean Constitutional Court in two seminal casescfgions n.
348/2007 and 349/2007) acknowledged the positiaih@ECHR as an interposed lamofma interpostain the Italian
constitutional adjudication (a sort of parametercofistitutionality, although the Constitutional Cosiressed the need
for the ECHR to be consistent with the Constitutiof)is entails a wider possibility for judges to applirectly or
interpret Italian law in light of ECtHR case law afidicle 10 ECHR case law in specie.

141, Germany, the Federal Constitutional Court apphessame reasoning as the ECtHR regarding freeddhe gfress as

an essential element in the system of checks alahd®s which is vital to a democratic society. Biersi 27 February
2007, Cicero case, 1 BvR 538/06 — 1 BrV 2045/06.

In France, the Conseil constitutionnel endorsedvtee of the ECtHR, rejecting all prior authorisationthe case of
written publications, although it accepts such ariffation in the audiovisual field (181 DC 10 andQdtober 1983 and
82-141 DC, 27 July 1982).

See ltalian Supreme court.d nozione dell'attivita giornalistica, in mancandauna esplicita definizione da parte della
legge professionale 3 febbraio 1963, n. 69 o délikciplina collettiva, non pud che trarsi da canodii comune
esperienza, presupposti tanto dalla legge quanttedanti collettive, con la conseguenza che périg giornalistica
da intendere I'attivita, contraddistinta dall'elente della creativita, di colui che, con opera tiginente (anche se non
esclusivamente) intellettuale, provvede alla ratotlaborazione o commento delle notizie destiadirmare oggetto
di comunicazione interpersonale attraverso gli orgal'informazione, mediando tra il fatto di cui agsisce la
conoscenza e la diffusione di esso attraverso ussaggio (scritto, verbale, grafico o visivo) neegiEamente
influenzato dalla personale sensibilita e dalla fi@slare formazione culturale e ideologic§Cass. civ., 23 novembre
1983, n. 7007; Riviste: Mass. 1983); “E' di natugirnalistica la prestazione di lavoro intellett@al/olta alla raccolta,
al commento e all'elaborazione di notizie destinatdormare oggetto di comunicazione interperson@be puod
indifferentemente avvenire mediante I'apporto giressioni letterali, o con l'esplicazione di esmiesi grafiche, o
ancora mediante la collocazione del messaggio)aamtirso gli organi di informaziorie(Cass. 1/2/96 n. 889, pres.
Mollica, est. De Rosa, in D&L 1996, 687)Pér attivita giornalistica deve intendersi la prastone di lavoro
intellettuale volta alla raccolta, al commento daatlaborazione di notizie destinate a formare dggdi comunicazione
interpersonale attraverso gli organi di informazenil giornalista si pone pertanto come mediatonéellettuale tra il
fatto e la diffusione della conoscenza di essodifferenziandosi la professione giornalistica dbre professioni
intellettuali proprio in ragione di una tempest&itli informazione diretta a sollecitare i cittadiaiprendere conoscenza
e coscienza di tematiche meritevoli, per la loreiten della dovuta attenzione e considerazfof@eass. Civ., sez. lav., 20
febbraio 1995, n. 1827)!Il carattere creativo dell'attivita giornalistica an significa che essa debba essere
necessariamente oggetto di un rapporto di lavordoaamo. In realtd, fermo restando il carattere ewsale della
creativita, essa puo costituire prestazione di apporto di lavoro autonomo o subordinato, a secoddie modalita
della collaborazione tra il datore di lavoro e iliggnalista. Tuttavia, il. vincolo della subordinarie assume una
particolare configurazione nel rapporto di lavordognalistico, per la natura squisitamente intelleite dell’attivita del
giornalista, per il carattere collettivo dell'openeedazionale, per la peculiarita dell'orario di lavo e per i vincoli posti
dalla legge per la pubblicazione del giornale eiffusione delle notizie(Cass., sez. lav., 14 aprile 1999, n. 3705).
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boundaries between professional and non-profedsamavity."** From a different perspective, the
application of data protection rules has also wedkethe concept of journalistic activity since it
provides an exception for the data subject's cdnsehe case of an exercise of journalistic attiy

a non-professiondf. When news production is carried out with a viewnaking the content public,
the data protection authority has also widened gbepe of the definition of what constitutes
journalism*®

In the French case, the definition of journalistictivity provided by the Labour code has been
interpreted in order to identify the elements ttaalify professional activity, namely the intelleat
activity (orsouffle artistiqugand the relation with current affaité’

Where a legal definition of journalist is lackings in the UK, again courts have proved to be the
relevant actors in providing the criteria for sajtithe boundaries between journalistic activity el
exercise of freedom of expression. In particultis thas arisen in cases involving the law of
defamation, which is particularly restrictive inetHJK. The courts there have held in certain
circumstances ‘responsible journalism’ might previd defence in a defamation action. This was
dependent on a number of conditions, including tmrethe information was a matter of public
concern and whether steps had been taken to vigrithis amounted to a test of ‘responsible
journalism’.147 However, as Lord Hoffman noted in a later cades ‘defence is available to anyone

143 - , . . . . . - .
Rientranell'ambito del lavoro giornalistico I'attivita diolui che, in modo creativo e con opera tipicaredntellettuale,

provwveda alla  raccolta, elaborazione e commento elled notizie  destinate a formare
oggetto di comunicazione attraverso gli organi di informazione di

massa, con un apporto espressivo o ctiticon risultando sufficiente, ai fini di detriconoscimento, la mera
iscrizione nell'albo dei giornalisti (nella spie, l'impugnata sentenza,

confermata dalla Cassazione, aveva ritenuto timepiegato di azienda editoriale, che nomlga con continuita
attivita di vera selezione o ricerca delle r@di né di modifica, elaborazione, coordinamentaggiunta di materiale,
non ha diritto alla qualifica di giornalista, anehse partecipa alla c. d. <cucina redazionale> -édt passaggio pezzi
e collaborazione allimpaginazione - ma con apponriginali soltanto sporadici, e, quand'amchrisulti iscritto
all'elenco dei pubblicisti) (Cass. civ., sez. lav., 21 febbraio 1992, n. 2IB#&jste: Foro It., 1992, |, 3322, n. Moccia;
Orient. Giur. Lav., 1992, 301).

See Cassazione penale sez. I, 11 novembre 2008046,“la Cassazione ha osservato che non solo il materiale
acquisito era stato prodotto da persona non isaréti'albo dei giornalisti; non solo esso era stasxcolto in violazione
delle istruzioni del Garante (“il fotografo & comgue tenuto a rendere palese la propria identitattéeviga di fotografo

ed astenersi dal ricorrere ad artifizi”); ma altre®ra stato realizzato in un contesto diverso daligudel "prodotto
intellettuale giornalistico”. Difatti, I'art. 137 Cdice Privacy, potrebbe validamente invocarsi so# caso in cui le
“fotografie, pur realizzate da un non giornalisteengano pubblicate 0 comunque, costituiscano pategrante di un
articolo o di un prodotto formato da un giornaliseadestinato alla pubblicazione”. Nel caso di spediwece, era
risultato che le immagini fotografiche erano stdatemediatamente "offerte” alla vittima al fine di ttenere un
corrispettivo in denaro proprio in virtu della maa@ pubblicazione” e, cioé, del "definitivo ritirdal mercato del
materiale giornalistico in questione”

145 See Tribunale Civile di Milano, Sezione Prima, l#lote 1999.

148 See iter alia “Le journaliste professionel est celui qui a poruuation principale, reguliere et retribuee d'apparte
une collaboration intellectuelle et permanente & wublication periodique en vue de l'informationldeteurs, (Cass.
Soc., 5 March 1987), similarly in Conseil d'EtatAfril 1992, Legipresse, dec. 1992, 97.11l. 138. Tdefinition of
journalist is accorded also to those th@ié en son role de maquettiste participe du roleadedaction par la liberte qui
lui est reconnue de choisir des photographie ettitiess, voire de modifier des textes [...] gqu'ilgitadonc d'une function
qui dépasse la seule mise en forme pour I'imprassimis qui participe de la realisation de la presion graphique
des textes et photos et, de maniere general, delésuelements visuels du jourhéfrib. Paris, 19 June 1996, J.-P.
Lemaire v MPP, Legipresse, jan. 1997, 138.11l.1H)pst constant que la participation de XX a desssian televisees
consacrees a des sujets d'actualité ne se borneagdaspresentation et a I'animation des debats agazines, mais
comprend égalment la conception et la preparatiencgs emissions, qu'ansi le requerant exerce lestifms de
recherche, de mise en forme et de communicationfratihations d'actualité, caracteristiques de [aitg
journalisticqué (TA Paris, 2 dec. 1980).

The ‘responsible journalism’ defence emerged dutfirggcase oReynolds v Times Newspapg2801] 2 AC 127., when
the House of Lords held that journalists makindesteents that were subsequently found to be defaynated untrue
were protected in law if the story had been resest@and presented professionally and the subjettemaas in the
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who publishes material of public interest in anydimen’. The case, thus, does not provide a defence
limited only to professional journalists; rathee tkey question will be whether the information ateu
matter of public interest® Anyone can invoke this privilege, though it hasstnoften been applied in

a journalistic context and while journalists haeeatct in “good faith” and on an “accurate factual
basis”, they are not required to guarantee theracguof the facts.

In other European countries, the conflict betwedvapy and journalistic activity has been the tégg

to define the boundary of journalistic activity. &mational implementation of Art. 9 of the Data
Protection Directive mentioned above regarding plossibility for member states to provide for
exemptions or derogations from its provisions Far processing of personal data carried out sotely f
journalistic purposes is the main referefie.In particular, in a case involving an online mati
platform, the German Bundesgerichtshof addressedetijuirement that processing lex¢lusively for
their own journalistic-editorial purpos&swhich could only be said to have been methén the
opinion forming effect for the general public islefining element of the offering and does not yerel
play a subsidiary role**® Thus, the online rating platform providing the merctivity of collecting
and transmitting users’ contributions does not ttrie journalistic purposes, even if the
contributions are journalistic/editorial in natute.a different context, the UK Supreme Court had t
decide on the meaning of an exemption from the déneeof Information Act 2000 which meant that
the BBC did not have to provide access to inforaratield for purposes of journalism. It decided tha
even if material was held only partly for the pwses of journalism it did not have to be disclosed.
The Court’s decision was based on the powerful ipubterest that broadcasters should be free to
gather, edit and publish news and comment on cuaféairs without the inhibition of an obligation t
make public disclosure of their work. This would defeated if the coexistence of non-journalistic
purposes resulted in the loss of immunity. Ther€also considered that there was no contravention
of Article 10 of the European Convention on Humagh®s as it did not create a general right to

(Contd.)
public interest. The purpose of introducing thifedee was to &nable the court to give appropriate weight, in tpda
conditions, to the importance of freedom of expoesby the media on all matters of public conc¢etn his speech in
ReynoldsLord Nicholls set out 10 guidelines which, degdagdn the circumstances, the courts could usesterghine
whether the defence applied:

- The seriousness of the allegation. The mor@agerihe charge, the more the public is misinformed the individual
harmed, if the allegation is not true.

- The nature of the information, and the extenwlich the subject-matter is a matter of publicazmn.

- The source of the information. Some informaragehno direct knowledge of the events. Some hagie thvn axes to
grind, or are being paid for their stories.

- The steps taken to verify the information.

- The status of the information. The allegationyrhave already been the subject of an investigatibith commands
respect.

- The urgency of the matter. News is often a patiee commaodity.

- Whether comment was sought from the claimantntdg have information others do not possess or hatdisclosed.
An approach to the claimant will not always be sseey.

- Whether the article contained the gist of thenahnt’s side of the story.

- The tone of the article. A newspaper can raiserigs or call for an investigation. It need nobptdallegations as
statements of fact.

- The circumstances of the publication, including timing.
Jameel v Wall Street Journg006] UKHL 44, para. 54.

In Sweden, the Supreme Court (293-00 — Ramsbro)raftirthat the fact that electronic or other medialiphed texts
containing insulting or deprecating data or judgetmeloes not mean that this takes away its charatteurnalistic
purpose. On the contrary, such a fact is to beddakpon as a normal ingredient within the scopa ofitical societal
debate.

10 German Bundesgerichtshof, case VI ZR 196/08 — Spatkate.
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freedom of information, and, even if it did so,tats could still legislate to protect informatioaldh
for the purposes of journalish:

8.2.3. The distinction among different media

It should be emphasised that courts have also sslehlehe issue of new media, and the possibility of
including online expression in journalistic actyitThis has been done directly, by qualifying the

Internet as equal to the other traditional medhayr indirectly by according the same privileges and

defences to those individuals providing their agtivonline, as far as the same criteria are also
satisfied for the online activit}®

There are two interesting examples of the equivaesf online media to traditional media as they
show different paths in the evolution of the regpia framework regarding the role and definition of
journalistic activity.

151 Sugar (Deceased) v British Broadcasting Corporaf20il2] UKSC 4.

%2 Sweden, the Supreme Court (decision 15/06/2R91t,Juridiskt Arkiv, 2001, 445) affirms thaatcording to art. 1.9
of the Fundamental Law on Freedom of expressionptbeisions of this law concerning radio programna¢so apply
where a printed periodical makes available to thenegal public, in response to a special request arging
electromagnetic waves, information taken directlynfra register containing material for automatic adirocessing
purpose% The Supreme court held this position to be amgtlle when the owner of a Swedish printed periddiade
texts available on the Internet irrespective of fioet that the Internet server was located in ti$AUAs the owner had
not appointed an editor responsible for Interndbrination, he was consequently responsible himéaif this
information.

153 Italy, the civil and labour court addressed @vesal occasions the extension of the same |abonditions (in

particular regarding social security contributiofe) journalists carrying out their activity in éné journals. In sede di
opposizione a decreto ingiuntivo, la Sezione Lavibeb Tribunale di Roma, nel respingere le eccezimosse dalla
Uomini & Affari s.r.l. (esercente attivita di comuazione su WEB attraverso la realizzazione deltigismo on-line
“Affari Italiani” e come “service” per la testata mrnalistica “Mediaset on-line” (ora TG-COM) e perlta siti), ha
confermato la sussistenza dell'obbligo contributfatto valere dall'lnpgi riconoscendo la natura gimalistica delle
prestazioni di lavoro rese nell'ambito dell'informiane on-line. Ha motivato, infatti, il Giudice cle consacrazione
legislativa della natura editoriale del prodottoettronico (intervenuta con legge 7.3.2001, n. 63) toglie che anche in
relazione al periodo precedente lattivita dei réfasi dei giornali elettronici possa essere qualidta come
giornalistica, ove rispondente ai consolidati canoenucleati dalla giurisprudenza di legittimita: eativita,
intellettualita, funzione informativa e critica,ilizzazione dei mass-media, mediazione intelle¢t@i@ notizia e prodotto
finito, anche sotto forma di regolazione del fluganotizie. Sicché, la previsione contrattuale detiattore on-line,
adeguata all'affermazione di nuove tecniche diuditbfne delle informazioni, appare meramente spetifia delle
peculiari modalita operative di una figura professale gia originariamente ascrivibile allampia egerta definizione
normativa del giornalistq (Tribunale di Roma, Lavoro, 17/3/2007, n. 5208);fini del riconoscimento della natura
giornalistica dell'attivita, non assume rilievo kdrcostanza che la Caltanet S.p.a. non abbia ungiomale, sia pure
elettronico, e che non vi sia una testata con tadme. Fatta tale premessa, la Sezione Lavoro d&dide d’Appello di
Roma, riesaminando le prove assunte in primo gréadoconfermato la sentenza del Tribunale che ae®eartato la
natura giornalistica dell'informazione resa dal piale di proprieta di Caltanet S.p.a. e dell'attivigvolta da una
giornalista assunta per la realizzazione della pegiweb “Ultime Notizie”. E’ stato ritenuto correttdakcertamento
della natura giornalistica dell’attivita svolta da dipendente perché caratterizzata dalla mediagiaiella notizia
(elaborata sotto il controllo del capo redattore) & pubblico, sia pure nei limiti del tipo di infmazione, evidentemente
sintetica, richiesta da un portale internet. Ugualme condivisibile & stata anche ritenuta la ricoaithilita delle
mansioni espletate dalla giornalista alla qualifick redattore che, secondo costante giurisprudedizBegittimita, si
caratterizza per il requisito della quotidianita ltieprestazione, in contrapposizione con la merattwita propria della
figura del collaboratore fisso (Corte d'Appello di Roma, Lavoro, 12/4/2006, n58% “In sede di opposizione a decreto
ingiuntivo, la Sezione Lavoro del Tribunale di Romel respingere tutte le eccezioni mosse dallawab News s.r.1., il
cui oggetto sociale € la produzione e distribuzidneditoriali e multimediali, ha confermato la sistenza dell’obbligo
contributivo fatto valere dall'Inpgi riconoscenda hatura giornalistica delle prestazioni di lavorese nel “portale”
on-line Kataweb con riguardo alla redazione di videass. Ha motivato, infatti, il Giudice che nella fsiecie (atipica
rispetto ai tradizionali strumenti e mezzi di dfione della notizia), sussiste I'espletamento dellgu attivita
contraddistinta dalla creativita, dalla funzione fommativa e critica, comportante l'utilizzazione idenezzi di
comunicazione di massa, mediazione tra notizieodqito finito” (Tribunale di Roma, Lavoro, 19/5/2006, n. 10021).
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In France, courts have been the pioneers in extgritie regulatory framework provided for the press
to new media, not only in the recent years regardiriernet-based communications, but also in
previous decades from the beginning of broadcastitigity.™* Courts filled the gap of the legislative
framework extending the application of Law 29 JUBB1 on the freedom of the press to online
publications'>® as a form of ‘audiovisual communicatidi® However, when the legislator revised the
existing regulatory framework, affirming that thencept of 'audiovisual communication' could not be
applicable to online publication, it distinguishée two introducing a new framework category of
“communication to the public via electronic meanisat could embed both audiovisual and online
communicatiot?’” Given that this new regulatory framework wouldvéathe consequence of
excluding the application of audiovisual commurimatules to online content, legislative reform was
adopted so as to apply the same rules providegréss and broadcasting journalists also to thase th
only exercise their activity in online publicatiofart 93-2, Loi n. 82-652, 29 July 1982). More
recently, complete equivalence among the diffeirgres of media publication has been acknowledged
by law, as Art 1, Loi n. 86-897, 1° August 1986rovides that press publication meatmut service
utilisant un mode écrit de diffusion de la pensés anla disposition du public en général ou de
catégories de publics et paraissant a intervaliéguliers. Inter alia, online press publication igdut
service de communication au public en ligne éditiéra professionnel par une personne physique ou
morale qui a la maitrise éditoriale de son contegnnsistant en la production et la mise a dispositi
du public d'un contenu original, d'intérét généregnouvelé régulierement, composé d'informations
présentant un lien avec l'actualité et ayant fabjet d'un traitement & caractére journalistiqugyi

ne constitue pas un outil de promotion ou un aaiesgl'une activité industrielle ou commerciale
Therefore, the law provides the boundary for preifagal and non-professional online
communication, defining as main characteristicthefformer editorial control over the content aisd i
regular updating®

A different path has been followed in the UK, retiag in particular social media. Here, the courts
expressly acknowledge social media as a form ofnconication that can be used for journalistic
purpose, in particular when disseminating informmatiovered by injunctions. In spring 2011, English
courts were asked several times to grant interjomitions to protect the privacy of claimants vis-a
vis tabloids and others newspap®&Psinjunctions prevent publication of any informatiabout the
claimant and the details of the case not only erpirt of those to whom the injunctions are adewgkss
but also by third parties that have notice of thjariction'®* This obligation is applicable not only to
paper and electronic publications, but also torméttion availability on social media, in particutan

154 This extension was initially provided by the jurisdence (e.g. Trib. Bourges, 19 July 1934; Cour Gasm. 8 October

1979, in Gaz. Pal. 1980, p. 399), then adoptedaby |As a matter of fact, Law n. 83-1317, 13 Deceamtf85,
acknowledged that among press crimes there shoaldldp those committed through the means of aisdial
communication, being conceptually included duehtofact of publication.

155 cass. crim. 30 January 2001, Boll. n. 28.
156 See Article 2, Law n. 86-1067, 10 September 198prens freedom.

157 see Law n. 2004-669, 9 July 2004 on electronic camoation and audiovisual services. The “electronic
communication to public” is defined as “les émissiptransmissions ou réceptions de signes, de wsigrBécrits,
d'images ou de sons, par voie”; whereas the “onleenmunication to the public” aséfectromagnétiquetoute
installation ou tout ensemble d'installations dartsport ou de diffusion ainsi que, le cas échélast,autres moyens
assurant I'acheminement de communications éledr@s, notamment ceux de commutation et de rdutage

158 Modified by Loi 2009-669, 12 June 2009.

1591t should be emphasised that the SNJF addressedghe of online journalism and the result was that principles
enshrined in the Charte des devoirs are appliceddardless of the specific medium involved. See dbsemblée
national sur les media...

180 See the number of injunctions accorded betweenciMand May 2011. http://inforrm.wordpress.com/peiva
injunctions-2010-2011/.

161 The so-called ‘spycatcher doctrine’. S&&G -v- Newspaper Publishing Rit988) 1 Ch 333.
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Twitter. Courts clearly affirmed that the use of ifiter by journalists — either directly or through
pseudonymous — is to be assessed as a publicatitre @nline newspaper and, consequently, would
have the same effect of breaching the injunctivedf?

Given the lack of contrdi® and possible anonymous publication by journalisteugh concealed
accounts, the PCC reacted by proposing a workingmanalysing under which conditions Twitter
could be introduced in their jurisdiction. Beforayadecision could be taken on a common industry
basis, British media companies addressed the isgigetting their own guidelines regarding social
media use. Thus, journalists employed in severalianeutlets should now comply with the specific
rules defined by their own employer, for instanequiring journalists not to provide news on social
networks if it was not published on the company sieervices in advance, thus retaining control over
the content available on all the distribution syste This approach was quickly adopted both by
commercial broadcasters such as Sky Né¥sand by public service broadcaster the BBt is
interesting that the idea was also shared by foreigdia companies such as the Americai®®déhd

the Spanish EFE’

In this case the sequence of reaction is very ctbarcourts extended the definition of journatisti
activity to social media publication, then the geljulatory body proposed an intervention on the
point which was immediately overtaken by industty,media outlets did not wait for the revision of
the PCC code but imposed specific obligations tiren their journalists.

Another interesting example where the two perspestare combined is in the Belgian case. Here,
constitutional and civil courts provide for a diéat interpretation of the principle of freedom of
expression enshrined in the constitution, whicb alfected the extension of the freedom of thegres
The Belgian Supreme Court strictly interpreted 28tof the Belgian Constitution regarding freedom
of the press as applying exclusively to tétten press;’® excluding both radio and broadcasting and
also the Internet. Instead, the Constitutional touerpreted the principle of freedom of expressio
principle, in particular when applied to journdlsprivileges, such as the protection of sourcdse T
position of the constitutional court is more thdeac in the decision that it provided regarding the
newly adopted legislation regarding the protectiérjournalists’ sources. Here, the court extended a
defence towards anyone providing informative attjviegardless of whether they are professional
journalists or not® Here, the position of the Constitutional Courtachg contrasted with the position

162 See above par. 5.

183 bcC has no jurisdiction over Twitter.

164 See the report available at http://www.guardianlkimedia/2012/feb/07/sky-news-twitter-clampdown.
185 See at http://news.bbc.co.uk/2/shared/bsp/hi/pdif¥)7_11 news_social_media_guidance.pdf.

%6 5ee the Associated PresSocial Media Guidelines for AP Employeeslanuary 2012, available at
http://www.ap.org/pages/about/pressreleases/dodshatialMediaGuidelinesforAPEmployees-
RevisedJanuary2012.pdf. In particular the guideliaBism: “Don’t break news on social networks that we haven't
published in AP’s news services. If you have a piédaformation, a photo, video or audio that ismgeelling, exclusive
and/or urgent enough to be considered breaking ngas,should make it available to AP services befane consider
putting it out on social media. There may be oawaai exceptions to this rule, but they must be pasayed with your
manager and approved by a Nerve Center manager.
If material you have gathered meets our standandsjfiality and accuracy, but for a variety of reasdsn’t sent to our
subscribers, it is acceptable to share it on son&tlworks. This includes material we commonly refexst “cutting room
floor” content -- material that doesn’t make it inbur services because of space and time Iinits.

167 See at http://www.abc.es/gestordocumental/upload&8ad/guiaefe.pdf.

168 See Cassation, 9 December 1981 and Cassation, 2006e€ Instead, lower courts and the court of apgtated to
extend at the protection provided for 'press ofésficto the Internet, Besien, B. Van (2011), Doesimpdlicy promote
media freedom and independence? The case of Belgitim,

189 Constitutional Court, 7 June 2006. The decision @ealythe Act of 7 April 2005 on the Protection ofidwlistic
Sources that protected journalists from investigatheasures (such as the interception of commum;aurveillance
and judicial home search and seizure) if this cdariebch the secrecy of their sources. The decisamhthe effect of
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taken by the national professional association P&Jduring the consultation in the Parliament,
which showed a clear protectionist approach aimededucing the field of application of the
aforementioned law only to professional journalist® were members of their associatt6h.

9. Regulatory Dialogues: The Relationship betweemé Case-Law and Private
Regulation of Journalism

The foregoing analysis shows that the process ofhdening and expanding the definition of
journalism beyond the conventional boundaries hamguily been undertaken by European and
domestic courts in litigation taking place betwettird parties and content producers, seeking
journalistic’ protection. Although a few except®rexists,’* the general trend in the countries
analysed shows that courts have not only expartiegrivileges and derogations but they have also
redefined the ethical and deontological rules rdiggrthe content producers, with different criteda
distinguish between journalists and non-journalists

There is a clear trend towards the expansion opthtection granted by freedom of expression but it
is far from clear where the boundaries should lzvdr how differentiated the application of rules
should be in relation to the various content predsi@and how editorial control should be defined in
order to allocate duties to monitor and consegli@pitities along the supply chain.

The case by case approach and the differences aM8ndowever, are far from systematic and,
despite the common trend, national courts haveated different patterns.

This case law poses a daunting set of challengéutopean and national professional and industry
self-regulation. It requires that codes of condamtl codes of ethics define what the boundaries of
professional journalism are and how rules concerrantivities and content should be applied to
different actors involved in the media world.

In particular, choices should be made about the letween professional and non-professional
journalism, between commercial and non-commercdividy, and how regulation should differ
accordingly. While the expansion of privileges aledogations in order to reflect new forms of news
production and dissemination is certainly to becaaied, the protection of other fundamental rights
ought to remain the leading concern for the balaneixercise. Courts, in particular national courts,
are not well equipped to produce coherent prinsigie EU level. They certainly take into account
general constitutional principles but often refleational constitutional traditions and regulatory
architectures, which, as showed, still diverge isicamtly. The role of constitutional principles is
paramount and private regulatory decisions shoatdpty with decisions coming from the ECtHR
and ECJ. From this perspective it is extremely irtgpd that both the Council of Europe and the
Commission restate the principles in recommendationMember States and to private regulators
engaged in regulating the matter. Given the rolprofessional national regulation only a multilevel
architecture will be able to enhance coordinatind enprove consistent implementation of European
constitutional principles.

(Contd.)
changing the wording of the act, as the originak teead: “1° journalists, i.e. anyone working freete or as an
employee, as well as any legal entity, who regularbkes a direct contribution to the gatheringtiedj production or
distribution of information for the public throughmedium”. Due to the changes made by the Courgpaeal to the
protection of sources can now also be made by klsgdor example, publishing news stories or opisionline at
regular intervals. See Besien, B. Van (2011), Doediangolicy promote media freedom and independefibe?case of
Belgium, cit.; and also J. Englebert, “Le statutaeresse: du droit de la presse au droit de Fmfition”, 35 Revue de
la Faculté de Droit de I'Université Libre de Bruxall(Les propos qui heurtent, choquent ou inquig{@607), 231.

170 5ee Englebert, “Le statut de la presse”, cit254.

171 see Psychogiopoulou, E., D. Anagnostou, A. Kand@all), Does media policy promote media freedom an
independence? The case of Greece, available at :/Nwttpv.mediadem.eliamep.gr/wp-
content/uploads/2012/01/Greece.pdf.
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The role of private regulators, different as thegynbe, suggests that horizontal coordination among
them to distil practices and design common poligatecessary. The goal here is not the definition

a benchmark and the selection of best practices aampetitive mode. Rather it is the necessity to
identify reasons for differentiation and addressvhiese differences can affect the right to be
informed.

Private regulatory instruments are slowly adjustiodhe case law. They react by adopting a more
inclusive approach to what constitutes journalisrd éo whom the rules should be applied. Clearly
those who face the strongest difficulties are #gimes organised around membership. It is hard for
them to have jurisdiction over non-members andnoftere is resistance on both sides (insiders and
outsiders) to broaden the scope of membership afegsional bodies. National variations are still
important and harmonising drivers come from theugtdy rather than the profession.

10. Rethinking Private Regulation and Journalism inEuropean Law

Private regulation of editorial activity and joulisen is a key instrument to ensure freedom of
expression and pluralism in a democratic societige Pprivate sphere within media is highly
differentiated and numerous significant conflictsrderests have to be managed. These conflicts are
not only those traditionally described betweenitiaistry and the profession but they also occuhn bot
within the industry among content and service giexs and within the profession between insiders
and outsiders.

We have seen that two trends are emerging withcéimsolidation of new media: the increasingly
integrated approach to media and the expansionwlgges and responsibilities to a wide categdry o
content producers. These trends have been printhnitgn by litigation and to a limited extent byeth
industry producing new instruments to allocate oesjbilities between content and service providers
along the supply chain.

Professional bodies are slowly reacting at diffepaces to this process but there is a clear midgmat
between case law and codes and among codes acuwepeBn countries. These divergences
undermine the equal application of the freedom )giression across MS and may discourage the
creation of transboundary content producers.

The challenges facing professional bodies involiregburnalism requires a new approach both in
terms of principles and in terms of governance.tdrms of principles the boundaries between
professional and non-professional and between cooiaheand social content production must be
redetermined. Yet, a more radical change is nepessadefine how to establish jurisdiction and to
administer common rules among media and acrosgEarocountries. A membership-based approach
is bound to fail. Membership is too rigid and dtdo organisational principle. The rapid evolutadn
the organisational models, driven also by techrioldgchanges, calls for a more flexible approach,
based on voluntary adhesion to the private regglatstrument. It is the effect of the journalistic
activity rather than the identity of the providdrtbe information that should become the regulatory
pillar to distinguish among different regulatorygimes. Clearly the new regime should take seriously
the issue of incentives and design rewards andalssanctions that can promote the integrated
approach.

In terms of governance the reforms should lead b@w multilevel architecture, which coordinates
industry and professional regulation across Eurdpe.weak coordination among professional bodies
at the European level can be addressed in diffenenyts. Stronger coordination among private
professionals (?) could be reached by empoweriggrapean network of private regulators with rule-
making and monitoring, leaving enforcement to sedér@lised level. A weaker model could be based
on mutual recognition of rules concerning the bauies and common monitoring tools. Mutual
recognition should primarily be concerned with subit compliance and enforcement should also be
considered.
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A key question concerning the multilevel architeetof the professional regulation of journalism is
related to compliance and enforcement. Clearlythasrecent UK experience concerning the PCC
shows, informal enforcement is insufficient. Decalided enforcement at the MS level can work if
the interaction between private and public regutatend between them and the Courts is well
designed and effective. The role of cooperativemaiment, both through formal and informal means,
has to play a central role. On the one har@nteprior restraint must be very limited and it carlyon
be justified when other fundamental rights aretakkes This is true both for regulators and cougts.
postenforcement on the other hand, often has limiteplact and compensation is a weak deterrent.
Violations, except for those which are associatétl wmdividual reckless misbehaviour, are often the
result of the inadequate organisational desigm@faurnalistic activity which has become much more
interdependent than it used to be. Cooperativeresfioent applies when the supply chain or the
organization rather than the individual journalstthe problem, even when the violation has been
committed by an individual.
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