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Abstract

There is a growing scholarly interest in the issue of unconstitutional constitutional
amendments. Generally speaking, this issue concerns whether there should be some limits to
constitutional amendments and whether courts should control those limits. In this sense,
unconstitutional constitutional amendment exacerbates the debate concerning the legitimacy

of judicial review qua institution, and moves the discussion one step further.

The rise in interest among scholars of the issue of unconstitutional constitutional amendments
derives from the fact that constitutional amendments are sometimes used as an instrument by
authoritarian governments to achieve their aims. The judiciary in various jurisdictions gives
negative or affirmative responses to this instrumentalization of constitutional amendments by
reviewing the contents of amendments. Thus, judicial review of constitutional amendments on
substantive grounds has become a new legal phenomenon, which deserves close

consideration. The purpose of this thesis is to contribute to this literature.

How is it possible for a court to declare an amendment unconstitutional? Under what
conditions can the legality of an amendment be questioned? What substantive considerations
outweigh the formal value of a duly adopted constitutional amendment, which is normally
regarded as the highest legal source in modern legal systems? What kind of legal theory can
explain this practice? These are some of the guiding questions, the analysis of which
constitutes the main goal of our work. The analysis is based on the distinction between the

aspects of legality and of legitimacy.

The legality of a constitutional amendment concerns two considerations. The first is whether
the amendment is legally valid in terms of the constitutional norms. The constitutional norms
here refer mainly to the procedural requirements or amendment mechanism, which the
constitutional amendments have to meet. The second consideration is whether the amendment
must conform to some (superior) principles, values etc. Depending on how one conceives of
those superior principles, one may approach the issue at hand from the natural law perspective
or legal positivism. In the present work, we stick to the legal positivism in accounting for the

legality of unconstitutional constitutional amendments.

The legitimacy of a constitutional amendment concerns the merit of the amendment according
to political morality, namely, whether it is a good or a bad thing, with regard to the value that

the constitutional amendment should pursue. Equally, the legitimacy of the substantive



judicial review of constitutional amendments concerns whether it is a bad or good thing to
confer on a court of an extra-ordinary power in a system, which is subscribed to constitutional
democracy. This is a normative account of legitimacy, but it is not the only one. Legitimacy
may also be approached sociologically, i.e. descriptively. In the latter account, legitimacy is
examined on the basis of the political morality, which a legal and political order actually aims
to achieve and pursue. These actual aims might be ideal or not (from an outsider and/or
insider point of view). We will follow this sociological account in our analysis of the

legitimacy of the judicial review of constitutional amendments.

The analysis of the issue is carried out through a comparative law perspective. In this respect,
three jurisdictions are examined: Germany, India, and Turkey, which provide the most
prominent examples of case law concerning the judicial review of constitutional amendments

on substantive grounds.
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INTRODUCTION

In order to gain a rough idea about what ultimately counts as law in a country with a written
constitution (which is interpreted by a judicial organ — i.e. a Constitutional or Supreme Court)
and with a commitment to democracy, such as Turkey,’ it is necessary to examine the
constitution of the country.? For democratic countries with a written constitution, like Turkey,

the result of this enquiry might look something like the following:®

(1) The law (in Turkey) is whatever Parliament enacts following the procedure

established by the Constitution.

(2) However, any ordinary law enacted by Parliament following the process
established by the Constitution can be annulled by the Constitutional Court for

violating the Constitution. *

(3) A decision of annulment or an interpretation concerning an ordinary law by the

Constitutional Court can be overturned by Parliament by adopting a new law.®

! Turkey is an easy starting-point for me, because it is the country that | am from, and the legal system that |
know best. However, this does not undermine the generalizability of the remarks that are made in the following
paragraphs. It should be mentioned though that Turkey might not be considered a perfect example of
constitutional democracy. Nevertheless, the institutional structure and the constitutional design together with the
legal and political system of Turkey make it possible for us to take it as such.

2 Generally speaking, enquiring into what counts as law is closely linked with the validity criteria that legal rules
must satisfy in order to be counted as such. Kenneth Einar Himma, “The U.S. Constitution and the Conventional
Rule of Recognition” in The Rule of Recognition and the U.S. Constitution, ed. Matthew D. Adler and Kenneth
Einar Himma (Oxford ; New York: Oxford University Press, 2009), p. 96.

* This is a very simple outline. It reflects, in some sense, an ideal understanding of constitutional democracy, but
it also reflects an empirical observation of constitutional practice in democratic countries with written
constitutions. It is especially true that this outline is based on the textual reading of the Turkish Constitution.
What is more, this picture reflects the so-called “source thesis”, which claims that the validity of a legal rule is
established and ascertained on the basis of whether it meets all source-based criteria or not. As we will see later,
this scheme will need some improvements or refinements — deriving from the practice of constitutional law and a
number of decisions of the Constitutional Court of Turkey. A further refinement to this scheme is also needed on
the basis of the idea that morality might play a role in determining the validity of legal rules. For a very good
illustration on this latter point, see Matthew H. Kramer, “Moral Principles and Legal Validity” Ratio Juris 22,
no. 1 (2009), pp. 44-61; Wilfrid J. Waluchow, “Four Concepts of Validity” in The Rule of Recognition and the
U.S. Constitution, ed. Matthew D. Adler and Kenneth Einar Himma (Oxford ; New York: Oxford University
Press, 2009), pp. 122-144.

* This can be formulated in the following way: whatever is enacted by Parliament is law in Turkey until it is
annulled by the Constitutional Court. Here we are referring to the contingent character of judicial review of laws,
in that if no constitutional challenge concerning a law is brought before the Constitutional Court of Turkey, that
law will still be counted as law, even if it may be regarded by the general populace (or by lawyers) as contrary to
the Constitution. For this line of argument see Otto Pfersmann, “Unconstitutional Constitutional Amendments: A
Normativist Approach” Zeitschrift fiir 6ffentliches Recht 67, no. 1 (2012), p. 91 footnote 12. On the discussion of
this issue see also Carlos Santiago Nino, “A Philosophical Reconstruction of Judicial Review” Cardozo Law
Review 14 (1993), pp. 805-811.

> Here the claim is only theoretical, that is to say, it might make no sense for Parliament to adopt a new law with
the same content as the annulled one. However, if there is a compromise in Parliament between political parties
and other relevant political actors, any such (new) law can be passed, which may not be brought before the



(4) A decision of annulment of an ordinary law by the Constitutional Court ° can be
overturned by Parliament by amending the Constitution according to the procedure for

constitutional amendment, and that counts as law.

(5) A constitutional amendment can be annulled by the Constitutional Court only on

procedural grounds.’

This scheme allows us to suggest that, in theory, Parliament in Turkey has the final say when
determining what ultimately counts as law provided that it conforms to the procedural
requirements for passing laws and constitutional amendments. In the case of a conflict over a
constitutional matter with the Constitutional Court, Parliament in Turkey can amend the
constitution, regardless of how difficult it might be, in practice, to make a constitutional
amendment.® In general, the same conclusion can be assumed applicable to other
constitutional democracies. Therefore, on the basis of this scheme, it is possible to make a

general argument that

(6) Any constitutional amendment adopted in accordance with the (procedural)
requirements laid down in a constitution will triumph over earlier constitutional
provisions (and all other legal sources on that issue, including courts’ decisions on that

matter) and this counts ultimately as law in the constitutional democracies. °

Constitutional Court, and which then become a valid law. Here again the contingent nature of judicial review is
in play.

® This also includes any disagreeable interpretation of the constitution by the Constitutional Court or other higher
courts. In this respect, for example, the Constitutional Court of Turkey has very recently annulled (File No:
2010/61, Decision No: 2011/7 published in the Official Gazette on February 26, 2011) an ordinary Parliamentary
Act, which was conferring an exclusive competence of trial with regard to the issues of football games on the
Avrbitration Council of the Turkish Football Federation. Following the decision by the Constitutional Court, the
Turkish Grand National Assembly amended the Constitution (on March 17, 2011, Act no 6214) to overrule the
Court’s decision by conferring, again an exclusive jurisdiction on the Arbitration Council.

” For the sake of the simplicity of the argument, we refrain from dealing with the status of international law or
supranational law, like the EU law, which could be applicable to the EU member countries. And if Turkey
becomes a member of the EU in the future, the scheme would also change accordingly. Certainly, these two
types of law (supranational and international) would affect and change the scheme we have just drawn. As we
shall see, there are scholars who claim that international or transnational law, which has constitutional value,
may be invoked to argue for the unconstitutionality of (some) constitutional amendments. On this issue,
especially see Vicki C. Jackson, “Unconstitutional Constitutional Amendments: A Window into Constitutional
Theory and Transnational Constitutionalism” in Demokratische- Perspektiven- Festschrift Fir Brun-Otto Bryde
Zum 70. Geburstag, ed. Michael Béuerle, Philipp Dann, and Astrid Wallrabenstein (Tibingen: Mohr Siebeck,
2013).

® Due to the significant political importance of constitutional rules and depending on the political atmosphere or
culture of a country, it may turn out (in practice) to be very difficult or sometimes politically risky, to attempt to
amend a constitution — but this is another matter.

% However, this statement does not suggest that the parliamentary supremacy described above is equal to that of
the parliamentary sovereignty of the English Parliament. According to Dicey, the traditional view concerning
parliamentary sovereignty in England “... means... that Parliament ... has, under the English Constitution, the
right to make or unmake any law whatever; and further, that no person or body is recognized by the law of



The scheme outlined above (hereafter referred to as the scheme with six items or the scheme

alone) can be construed, so to speak, as the rules of the game *

of the legality in
constitutional democracies. According to this scheme, it is unexpected and unusual that in a
constitutional system within a democracy, the constitutional text allows for substantive
(judicial) review of constitutional amendments to be carried out by courts ** (for the time
being, let us leave the eternal constitutional norms outside of this statement). The reverse of
this would simply be incompatible with the democratic principle understood, for the moment,

in purely procedural terms, that is, the majority decision-making procedure.

Therefore, we argue that our scheme, as it stands, might be applied to democratic countries
such as the US, France, and Italy, to mention just a few.'> On the basis of the written
constitutions of these countries, it is possible to argue that the representative institutions
determined in and authorized by their respective constitutions (usually institutions composed
of representatives of people, or those institutions together with the people themselves by a
referendum, or, in a federal state, representative institutions of federal and federated states

England as having a right to override or set aside the legislation of Parliament” A. V. Dicey, Introduction to the
Study of the Law of the Constitution, 5 ed. (London: Macmillan and Co. 1897), p. 38. For more on the traditional
view of parliamentary democracy see Hamish R. Gray, “The Sovereignty of Parliament Today” The University
of Toronto Law Journal 10, no. 1 (1953), pp. 54-72 ; H. W. R. Wade, “The Basis of Legal Sovereignty” The
Cambridge Law Journal 13, no. 2 (1955), pp. 172-197.

% The rules of the game of (constitutional) democracy or what we call the scheme with six items described
mostly by legal terms is expressed by Kim Lane Scheppele in a more political terms, see Kim Lane Scheppele,
“Democracy by Judiciary- (or Why Courts Can Sometimes Be More Democratic Than Parliaments” in
Constitutional Courts Conference (1-3 November, 2001) (Washington University: 2001). In Scheppele’s initial
formulation it was not very clear as to whether the rules of the game of democracy (or what she called the
standard democratic story) allows for substantive (judicial) review of constitutional amendments to be realised
by courts. Scheppele later advocates this possibility clearly, on the basis of the Hungarian case; see the next
footnote 11. For the use of the term ‘the rules of the game’ in a different context, see Andrew Arato, “Forms of
Constitution Making and Theories of Democracy” Cardozo Law Review 17 (1995-1996), p. 191.

1 For more on this issue, see Kemal Gézler, Judicial Review of Constitutional Amendments- a Comparative
Study (Bursa: Ekin Press, 2008), pp. 3-20. Probably the only exception to the Item (5) would be the South
African Interim Constitution, which authorized the Constitutional Court to control the outcome of the
constitution-making process; i.e. whether the final adopted constitutional text conformed to 34 constitutional
principles determined by the Interim Constitution. The current South African Constitution also authorizes the
Constitutional Court (Art. 167 (4)) to decide on the constitutionality of amendments.. For a normative view
suggesting that (the Hungarian) constitutional court should have this competence i.e. the review of the substance
of constitutional amendments, see Kim Lane Scheppele, “The Fog of Amendment” (2013),
http://krugman.blogs.nytimes.com/2013/03/12/guest-post-the-fog-of-amendment/. Scheppele seems to suggest
this view due to an authoritarian political turn observed in Hungary, and constitutional amendment mechanism
that has apparently been used to this end. For more on the Hungarian constitutional crisis see Kim Lane
Scheppele, “How to Evade the Constitution: The Case of the Hungarian Constitutional Court’s Decision on the
Judicial Retirement Age 1-2” (Berlin: 2012). In fact, Scheppele earlier advocated a view which gives great
importance (and competences) to constitutional courts with the belief that constitutional courts can sometimes be
better than parliaments at protecting and promoting substantive understanding of democracy. For this line of
thought see Scheppele, “Democracy by Judiciary- (or Why Courts Can Sometimes Be More Democratic Than
Parliaments” available at http://law.wustl.edu/harris/conferences/constitutionalconf/ScheppelePaper.pdf

12 On the constitutional amendment procedures of these countries see Dawn Oliver and Carlo Fusaro, eds., How
Constitutions Change: A Comparative Study (Oxford: Hart Publishing, 2011).




together) can amend the constitution, even though different methods and mechanisms of
amendment, and also different political factors, are at play.*® The scheme (including items (4)
and (5)) ** can be applied to them.

Although, here, the scheme is called the rules of the game of the legality in constitutional
democracies, it can also be called the conventional (or, in some senses, the ideal) account of
constitutional amendment theory. For Richard Albert, the conventional account of
constitutional amendment is formulated in the literature as follows: in order for a
constitutional amendment to be validly adopted, it is sufficient to conform to entrenched or
rigid processes set out in constitutions. This process requires, among other things,
extraordinary or supermajority decisions for an amendment to be adopted. This description is

consistent with our scheme.

However, our scheme with six items, which is drawn by relying strictly on written
constitutions of constitutional democracies, needs to be adapted to the practice of
constitutional law of different countries. In this respect, Albert classifies those countries’
amendment practices under different names. He argues that the practice of constitutional
amendments in some leading constitutional states departs from the above-mentioned
conventional account. In this regard, he mentions and analyses four examples: the United
States, Germany, South Africa, and India. In his classification, Albert focuses on various

aspects of the constitutional amendment practice of these countries.

The practice Richard Albert focuses on goes from judicial review of constitutional
amendments to the so-called available amendment mechanism outside the constitutional text.
On the former account, Albert analyses the practice of judicial review of constitutional
amendments carried out in Germany, India and South Africa by the respective highest courts
of these three countries. Based on this analysis, he argues that Germany, South Africa and
India have different amendment practices from that offered by the conventional account.

According to this view, since substantive judicial review of constitutional amendments are

31t may be argued that there are as many different amendment mechanisms as the number of constitutions in the
world. For a brief survey of the different constitutional amendment mechanisms see Elai Katz, “On Amending
Constitutions: The Legality and Legitimacy of Constitutional Entrenchment” Columbia Journal of Law and
Social Problems 29 (1995-96), pp. 256-263 (showing three different methods of constitutional amendment: the
British method (the simplest one), the Japanese model (legislature plus people), and finally the (federal) US
model.

! This scheme can be applicable to other jurisdictions as well, and a clear statement in this regard is made by
Robert Post with regard to the US: “Constitutional interpretation is always subject to revision by the arbitrary
will of the people as measured by the procedure-dependent standards of Article VV” Robert Post, “Democracy,
Popular Sovereignty, and Judicial Review” California Law Review 86 (1998), p. 440.



possible in these countries, their practice of constitutional amendment departs from that of the
United States (and perhaps France, although he does not mention it), the amendment practice
of the latter again departs from the conventional account, but on different grounds. According
to Albert, the reason the US departs from the conventional account is that it is possible in the
US to amend the Constitution in an extra-constitutional way. Thus, Albert dubs the US model
of constitutional amendment “the political model.”** In his view, the reason the conventional
account is not applicable to Germany, South Africa and India, is simply because in these
countries the judicial review of constitutional amendments and sometimes even their

annulment are possible. That is why this model is called “the substantive model.” *®

Judicial review of constitutional amendments leads Albert to classify (some of) those
countries with regard to the amendment practice differently. In other words, in Albert’s
classification, the judicial review of constitutional amendments seems to pose a serious
challenge. In this regard, when one takes into account the challenging, or at least debated,
character of judicial review in general, it seems that there is a more imminent problem
concerning judicial review of constitutional amendments. Therefore, item (5) of our scheme
does not reveal (or at least it does not represent) the whole picture for some countries; thus it

must be revised for those countries. Yet, this does not change the importance of our scheme.

Even though the debate that whether constitutional amendments can be unconstitutional or not
is not new, the practice of their annulment is relatively so, thus it calls for increasing
attention. In two well-known examples, the claim that certain substantive limits can be
imposed on constitutional amendments, and thus constitutional amendments can be held as
unconstitutional by courts, was vindicated. These examples are India and Turkey, which will
be analysed in this work. In Germany, the same claim has been made — the review of
constitutional amendments has been realised by the Federal Constitutional Court — but thus
far it has not resulted in the annulment of any constitutional amendment.*” The German

exapmle too will be analysed in this study.

5 Richard Albert, “Nonconstitutional Amendments” Canadian Journal of Law and Jurisprudence XXII, no. 1
(2009), p. 5. For more on amending the US Constitution outside the constitutionally-envisaged mechanism see
Akhil Reed Amar, “Philadelphia Revisited: Amending the Constitution Outside Article VV” The University of
Chicago Law Review 55, no. 4 (1988). Albert, “Nonconstitutional Amendments”, p.12

16 Albert, “Nonconstitutional Amendments”, p.12. Yet, Albert points out that the states given as examples may
fall in more than one model, with the third (textualist) model in mind.

7 In other less well-known examples, such as Sri Lanka, Brazil, South Africa, Nepal, Mexico, Colombia etc., the
respective courts of these countries challenged some of the constitutional amendments, and some amendments
were annulled by the courts. And it is no coincidence that the International Association of Constitutional Law
dedicated one of its Round Table discussions held in 2010, in Israel, to this issue. On the Brazilian case see



Generally speaking, in this study we will deal with a relatively new and very specific legal
phenomenon: the issue of the unconstitutionality of constitutional amendment and the judicial
review of amendments on substantive grounds. The following questions will guide our

research.

Canrado Hibner Mendes, “Judicial Review of Constitutional Amendments in the Brazilian Supreme Court”
Florida Jounal of International Law 17, no. 3 (2005). On the experience of South Africa see Albert,
“Nonconstitutional Amendments” pp. 25-28 and Richard S. Kay, “Constituent Authority” The American Journal
of Comparative Law 59 (2011), pp. 753- 755.



1. RESEARCH QUESTIONS AND AIMS

The judicial review of constitutional amendments can be considered only from the perspective
of constitutional interpretation, namely to assess whether or not the interpretative methods
employed by the Courts of three jurisdictions, and the legal arguments used by them are
plausible, acceptable, and coherent within their respective legal systems.*® However, there are
further issues involved in judicial review of constitutional amendments, involving ethical and
political factors. Therefore, the goal and approach of this study will be different. Richard
Albert rightly notes this by stating that “[t]he concept of an unconstitutional constitutional
amendment raises important questions about constitutionalism, constitutional legitimacy and
judicial function.”*® Therefore, we argue that there are legally and politically perplexing
questions bring about by the substantive judicial review of constitutional amendments beyond

the issue of constitutional interpretation.

We will not address the issue of how the constitutions of the three jurisdictions we are
considering should be interpreted with regard to substantive review of constitutional
amendments. We will, rather, provide a general theoretical reflection, which will be
interdisciplinary since the unconstitutionality of constitutional amendments raises a number of
puzzling questions that beg answers from different disciplines: i.e. political theory, legal
theory, and constitutional law. As Sudhir Krishnaswamy correctly highlights: “[w]hat is at
stake ... [concerning the matter of judicial review of constitutional amendments] is whether
an interpretation of the Constitution which limits Parliamentary amending power is valid and

legitimate?” 2°

Some of the questions we will address are normative, while others concern the empirical
aspect of the jurisdictions to be analysed in this study. The following questions are the most

important ones, but the list is not exhaustive.

'8 In this respect, Otto Pfersmann argues that constitutional interpretation matters significantly for the issue of
unconstitutional constitutional amendments. Pfersmann, “Unconstitutional Constitutional Amendments: A
Normativist Approach”, pp. 101-103.

19 Albert, “Nonconstitutional Amendments”, p.8.

2 Sudhir Krishnaswamy, Democracy and Constitutionalism in India- a Study of the Basic Structure Doctrine,
Law in India (New Delhi: Oxford University Press, 2009), p. 25. Otto Pfersmann suggests a slightly different
scheme to analyse the issue. In his view, the issue of ‘unconstitutional constitutional amendments’ raises three
main concerns: conceptual, theoretical, and legal. In other words, for Pfersmann, the issue of unconstitutional
constitutional amendments should be analysed from these three perspectives: conceptual, legal theory and
positive constitutional law, see Pfersmann, “Unconstitutional Constitutional Amendments: A Normativist
Approach”, p.85.



First, there are a few questions related to political theory and/or political philosophy: who
ought to have the ultimate authority on the political choices of a society at the constitutional
level? In other words, who ought to hold the final decision-making power in a system of
constitutional democracy? Other questions follow: who ought to be the guarantor of a
constitution? What limits should constrain the competence of a constitutional court and a
parliament in a constitutional democracy? To what extent can representatives of the people
amend the constitution? For the focus of our study, a more important question is: to what
extent can a decision of a supreme or constitutional court annulling a constitutional
amendment be thought of as compatible with the idea of democracy? Can it be seen as

legitimate?

Second, there are questions concerning constitutional law that intersect with those concerning
political theory.? What can outweigh a duly adopted constitutional amendment? Or to put it
another way: what can invalidate a duly adopted constitutional amendment? How should the
amending power be limited in a constitutional democracy? Should the judicial review of
constitutional amendments be confined to review the requirements of forms and procedures as
laid down in a constitution (amending clause) of a modern democratic state or can it also

include a review of the substance of the amendments?

The core questions with regard to legal theory involve the following considerations: Generally
speaking, constitutional review deals directly with the identification of the criteria for legal
validity in a given legal system. It directly concerns what counts as law in a given case under
a legal system. Here, we should pay attention to the fact that the question concerning what is
the law in a particular legal system (and in a particular case) is distinct from, but related to,
the question ‘what is law’.? The former question is empirical, while the latter is theoretical or
conceptual. Nevertheless, even though answering these questions requires different sorts of
arguments and explanations, there is, or must be, a nexus between the two in the sense that it
must be possible to apply the conceptual answer to the empirical cases. In this connection, a
related question concerning legal theory arises: what is the ultimate source of legal validity?

This latter question is among the core questions of jurisprudence, which legal scholars have

2! Indeed, as stated by Mark Tushnet, any issue in the field of constitutional law concerns law and politics at the
same time and distinguishing one from the other is difficult, if not impossible. Mark Tushnet, “Comparative
Constitutional Law” in Comparative Law, ed. Mathias Reimann and Reinhard Zimmermann (Oxford ; New
York: Oxford University Press, 2006), p. 1228.

22 For an article clearly articulating this distinction see John Gardner, “The Legality of Law” Ratio Juris 17, no.
2 (2004), p. 174 etc.



studied for a long time and to which they have offered different answers. Their answers are
related to different conceptions concerning the foundation or the so-called essence of the law

(if one exists at all).

The questions outlined above can be narrowed and made more precise with regard to the
specific subject of this thesis: If some principles or precepts are considered and treated, by
way of (constitutional) interpretation, as superior to a constitution, then what makes those
principles and precepts as “above” the constitution? The question of what makes the
constitution valid inevitably follows. Can a constitutional amendment be substantively invalid
or invalidated by a court, and if so, what theory explains the legality of the courts’ decision?
Given that the constitutions of the three countries to be examined here do not confer the
competence on the Constitutional Courts (Germany and Turkey) and the Supreme Court
(India) to review substances of constitutional amendments, the latter question deserves special
attention because it involves the question of what can account for the legality of the

employment of an ultimate law-identification power.

Consistent with the research questions, the primary aim is to discover what kind of legal
theory accounts for the legality of the substantive judicial review of constitutional
amendments. The second aim is to apply the theory to be discovered to the empirical cases:
Germany, India, and Turkey. Thus, this attempt will mainly involve a descriptive approach.?
In this respect, one of the immediate aims is to find and/or construct a legal theory, which will
enable to account for the legality of the empirical cases. Following this we will try to deal
with the legitimacy of the judicial review of constitutional amendments, again empirically, on
the basis of the three jurisdictions.

Concerning the legality aspect, it seems that this point primarily requires the identification of
the ultimate foundation of a legal system. This is because attacking an amendment on
substantive grounds seems to assume that there are norms, principles, and values etc., which

are superior to the constitution, treated normally as the highest or ultimate positive legal

2% For more on the descriptive and normative approaches in jurisprudence see Veronica Rodriguez-Blanco, “The
Methodological Problem in Legal Theory: Normative and Descriptive Jurisprudence Revisited” Ratio Juris 19,
no. 1 (2006), (showing some of the difficulties of distinguishing between the two approaches, and the difficulties
in classifying the legal philosophers within a particular approach. For example, she argues that some of the
advocates of the natural law tradition cannot easily be associated with the normative approach. In this sense, she
classifies Michael Moore within the descriptive approach, while John Finnis falls into the normative category),
Ibid. p. 28.



source in constitutional democracies.?* Hence, the issue of unconstitutional constitutional

amendments urges us to consider the ultimate foundation of a legal system.

As to the legitimacy aspect, we will seek to analyse how democracy and sovereignty in the
sense of final-decision making authority are understood and applied in the three countries, as
this is the main issue for scholars when making their case for and against judicial review in
general. What the empirical experiences of the three countries show us in this regard will be

identified and analysed. These points will become clearer in the following sections.

2 Otto Pfersmann argues that seeking a higher element above the constitution can be identified only from a
moral perspective or according to legal realism. Pfersmann, “Unconstitutional Constitutional Amendments: A
Normativist Approach”, p.82.
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2. REASONS FOR SELECTING THE THREE COUNTRIES FOR COMPARISON

The main reason for selecting Germany, India, and Turkey lies primarily in the fact that they
offer the most prominent examples of substantive judicial review of constitutional
amendments. The experiences of those three countries make it possible for us to compare
them meaningfully. Even though there are other examples of judicial review of constitutional
amendments — in the jurisdictions of the US and France, for example, in none of these has the
review of the substance of the challenged constitutional amendments been realised by the US
Supreme Court and the Conseil Constitutionnel.”> However, we will try to benefit from these
latter two legal systems in our comparison, even though we will not provide a systematic and
complete analysis of them. Therefore, although the focus of the comparison will be on
Germany, India and Turkey, we will use some comparative information provided by other

jurisdictions to the extent that it is useful and relevant to this study.

The second reason for selecting Germany, India, and Turkey is that the respective political
and legal systems of these countries enable a meaningful comparison of the legal
phenomenon of unconstitutional constitutional amendments. In particular, while Turkey and
Germany are within the European (continental) legal system, India belongs to common-law.
The different models of judicial review applied in these countries also makes it possible to see
how different models may converge with or depart from each other with regard to the issue in

question.

Finally, there is a historical dimension that also seems to make the comparison worthwhile:
India and Germany adopted their constitutions in the same year — in 1949, India after British
colonialism, and Germany in the aftermath of the Holocaust. The two constitutions are also
committed to democracy as a fundamental principle. As for Turkey, even though it adopted its
first constitution under the republican regime in 1921, and then revised it significantly in
1924, this constitution was run under the one party regime. Thus, the regime Turkey followed
was not a democracy. Passing to multi-party system, and thus to democracy (at least
procedurally) in Turkey coincides with almost the same years when India and Germany

adopted their constitutions, thus passed to democracy. Turkey, however, passed to a multi-

%> Some of the examples provided by France and the US will be used in the following sections and chapters. In
other existing examples, such as Brazil and South Africa, where the substance of some constitutional
amendments was reviewed by the courts, and some were even invalidated, there was not enough literature
available to make the comparison. However, it is likely that these two examples would provide enough data (if it
is made accessible) for a meaningful comparison.
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political party system in 1946. The fact that the three countries became democracies at
approximately the same time allows us to take into account the differences and similarities of

the political structures and cultures when making our comparison.

On the basis of each country there are further reasons for selecting them as cases. For
example, Germany’s Federal Constitutional Court paved the way for the first judicial review
of constitutional amendments. Or to put it differently, if we talk about the era of

% the German Federal Constitutional

unconstitutional constitutional amendments today,
Court’s experience is of special importance. In fact, it is not coincidental that the existing
literature concerning the issue at hand includes, almost inevitably, Germany in the analysis or

comparison. Indeed it is the German experience that is said to have affected that of India.?’

As for Turkey, given that it is a country with strong links to the European legal system and it
is in the process of EU accession, the question we are addressing is important. Turkey is
under significant EU pressure to meet the membership criteria and in order to accomplish this
Turkey is required to amend its constitution. Thus, the question we are dealing with has (and
may have in the near future) certain practical implications. In this context, the issues taken up
in this study are ongoing in Turkey, and it will be under debate in the middle and long term,

thus, this study is a timely one.

% Teresa Stanton Collett, “Judicial Independence and Accountability in an Age of Unconstitutional
Constitutional Amendment” Loyala University of Chicago Law Journal 41 (2010).
2 Krishnaswamy, A Study of the Basic Structure Doctrine, p. Xxvii.
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3. OUTLINE OF THE CHAPTERS

In the light of the explanations made in the preceding paragraphs, this study is composed of
four main chapters. In the first chapter, the “Introduction” to the thesis will be elaborated in
more detail, and answers to some of the research questions will be sought. The chapter will
provide a brief overview of judicial review qua institution, since it is one of the important
elements of our enquiry. Next, the literature on the issue of unconstitutional constitutional
amendments will be discussed and the arguments for and against the issue, as employed by
various scholars, will be introduced. The summary will be followed by a brief assessment of

the literature.

In the second chapter, the debate on the ultimate criteria of the validity of law (and of a
constitution) will be addressed from the perspective of legal positivism; as the employment by
a court of an extraordinary legal power (which is not conferred by a constitution, and indeed
which is not expected to be conferred in a democratic regime as our scheme with six itemes
has suggested above) to determine what ultimately counts as law in a legal system closely
involves the issue of ultimate legal validity. As far as this latter issue is concerned, two main
concepts immediately come to the fore within the positivistic theory of law: H. L. A. Hart’s
rule of recognition and Hans Kelsen’s Grundnorm. These two concepts are perhaps the best
candidates to account for the scheme with six items of the rules of the legality in a
constitutional democracy. Therefore, these concepts will be explained in order to have an
analytical framework to examine and discuss the empirical cases provided by the three

jurisdictions: Germany, India, and Turkey.

The reason for focusing on and employing the two concepts stems from the simple fact that
these are the concepts that can shed light, albeit sometimes not a great deal, on the idea of the
extra- or supra-legal foundation of a modern legal system. We consider that the two concepts
are closely connected to the issue of the unconstitutionality of a constitutional amendment,
because in modern legal systems, constitutions are recognised as the superior or ultimate
positive source of law. Thus, what makes a duly adopted constitutional amendment
unconstitutional/invalid seems to be closely related to the issue of the ultimate criterion of the
validity of constitutions. This has indeed been aptly stated by Frederick Schauer: “... if we are
searching for the foundation of law, we might then go one step further, and ask what it is that
makes the Constitution valid? It is at this point that some of the most enduring questions of

13



jurisprudence are engaged, and it is here that those questions are directly relevant to the
question of constitutional amendment.”?® Hence, those two concepts will be elaborated and

discussed in the second chapter.

The third chapter will present a comparative account, providing detailed information on the
landmark case law on substantive judicial review of constitutional amendments realised by
the respective highest courts of Germany, India and Turkey. This chapter will also attempt to
apply the analytical framework discovered in the second chapter to explain the legality aspect
of the issue under investigation. To this effect, we will seek to identify if some values or
principles employed by these three courts in reviewing the constitutional amendments on
substantive grounds are part of the ultimate criteria of their respective legal systems.

In the last, fourth chapter, we will address another important aspect of the issue: how can the
substantive judicial review of constitutional amendments be treated as legitimate vis-a-vis the
ideal of (constitutional) democracy? In this chapter, our analysis will be mainly descriptive in
the sense that it will discuss whether or not the level of democracy attained by these countries
has something to do with the substantive judicial review of constitutional amendments. In this
respect, there seems to be two connected issues. The first involves the legitimacy of judicial
review in general, as this issue will be useful for us in the discussion of the unconstitutionality
of constitutional amendments. The second issue concerns the two concepts: constituent and
amending/constituted power. It appears that these two concepts have something to do with the
issue in question in the sense that the literature argues that they are linked to the power to
create and/or amend a constitution. It is obvious that behind these two concepts lies an idea
that is linked to democracy.

%8 Frederick Schauer, “Amending the Presupposition of a Constitution” in Responding to Imperfection : The
Theory and Practice of Constitutional Amendment ed. Sanford Levinson (Princeton: Princeton University,
1995), p. 149.
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CHAPTER 1
LITERATURE REVIEW ON THE UNCONSTITUTIONALITY OF
CONSTITUTIONAL AMENDMENTS

The literature concerning the unconstitutionality of constitutional amendments has focused on
various aspects of the issue. Some scholars are interested in the legitimacy aspect,?® while
others have concentrated on the interpretive strategies developed by courts when reviewing
constitutional amendments.*® Here, we will first present the literature dealing with these
aspects and then move on to analyse the subject in question. However, before presenting and
reviewing the literature, it will be useful to provide a general overview of judicial review qua
institution as this is the main basis for all further discussions of the issue at hand. Following
this, we will move on to the literature regarding the issue of the unconstitutionality of

constitutional amendments.

1.1. JUDICIAL REVIEW QUA INSTITUTION

Concerning judicial review, one main issue occupies the literature: the legitimacy or
illegitimacy of judicial review, that is, its compatibility or incompatibility with the idea of
democracy. Since this pertains to the legitimacy aspect of judicial review, we will address it
in the final chapter. Here, we will provide a brief historical overview on the institution of
judicial review, which will be useful to make some further points concerning the issue under
consideration in this study. Following this, our focus in this section will be on the literature

concerning the unconstitutionality of constitutional amendments.

What is meant by a judicial (or constitutional) review is the competence of courts, or of a
specialized court, to review (including but not limited to) the constitutionality of
parliamentary acts and decrees enacted by legislative branches or by executive branches
authorized by legislative branch, and to declare these unconstitutional if they violate the

constitution. In the literature, constitutional review and judicial review are sometimes used

2 Joel Colon-Rios, “The Legitimacy of the Juridical: Constituent Power, Democracy, and the Limits of
Constitutional Reform” Osgoode Hall Law Journal 48 (2010) ; Vincent J. Samar, “Can a Constitutional
Amendment Be Unconstitutional?” Oklahoma City University Law Review 33, no. 3 (2008) ; Yaniv Roznai and
Serkan Yolcu, “An Unconstitutional Constitutional Amendment- the Turkish Perspective: A Comment on the
Turkish Constitutional Court’s Headscarf Decision” International Journal of Constitutional Law 10, no. 1 (2012)
; Carlos Bernal, “Unconstitutional Constitutional Amendments in the Case Study of Colombia: An Analysis of
the Justification and Meaning of the Constitutional Replacement Doctrine” International Journal of
Constitutional Law 11, no. 2 (2013).

% William L. Marbury, “The Limitations Upon the Amending Power” Harvard Law Review 33 (1919-20) :
Pfersmann, “Unconstitutional Constitutional Amendments: A Normativist Approach”.



interchangeably. However, judicial review is sometimes also used to encompass review of
administrative deeds and acts. Thus, it should be underlined that what is meant by judicial

review in this thesis refers to constitutional review of parliamentary acts.

The origin of judicial review as an institution has been highly contested and discussed
extensively in the literature, especially in the United States — the first country in which this
institution emerged. One of the reasons for this is the lack of clear power granted to the
courts, including the US Supreme Court, by the Federal Constitution of the US. However, in
spite of the continuing debate over the actual origin of judicial review,* the US Supreme
Court’s landmark decision in Marbury v. Madison is widely acknowledged to have paved the

way for judicial review as an institution.*

In Europe, it was more than a century after the United States that the judicial review was
accepted. The Austrian Constitution of 1920 * and the Weimar Constitution of 1919 **
introduced the judicial review, which was later adopted by and expanded to other countries.
However, in contrast to the United States’ experience, there is no dispute in the Austrian case
that the Austrian Constitution clearly conferred the authority to review the constitutionality of
acts and ordinances to a specialized and centralized court, the Constitutional Court. It has

been widely acknowledged that under the influence of Kelsen’s doctrine,® the Austrian

31 One scholar argues that the explanation of the origin of judicial review by reference to the decision of the
Supreme Court in Marbury v. Madison is insufficient. For her, it is not this case that paved the way for judicial
review in the US but the colonial practice of declaring null and void the “bylaws of corporations for repugnancy
to the laws of England”. Mary Sarah Bilder, “Idea or Practice? A Brief Historiography of Judicial Review”
Boston College Law School Legal Studies Research Paper Series Research Paper 156 (2008),
http://ssrn.com/abstract=1134831, p. 2. Bilder argues that this practice affected the minds of post-Revolutionary
lawyers after 1776 in the US. On the history of the different views of lawyers concerning the origin of judicial
review see the rest of Mary Sarah Bilder’s article.

%25 US (1 Cranch) 137 (1803). For a good summary of the context from which the case arose, see William W.
Van Alstyne, “A Critical Guide to Marbury V. Madison” Duke Law Journal, no. 1 (1969), see pp. 3-6.

% Article 140 of the Austrian Constitution of 1920. For more on the judicial review introduced by the Austrian
Constitution of 1920 see J. A. C. Grant, “Judicial Review of Legislation under the Austrian Constitution of
1920” The American Political Science Review 28, no. 4 (1934), pp. 670-76; and on its history see Theo
Ohlinger, “The Genesis of the Austrian Model of Constitutional Review of Legislation” Ratio Juris 16, no. 2
(2003), pp. 206-222.

* The judicial or constitutional review under the Weimar Constitution of 1919 was not as clear as that of the
Austrian Constitution of 1920. Article 108 of the Weimar Constitution envisioned the establishment of a
Constitutional Tribunal (a Constitutional Tribunal for the German Reich), and this court was granted some
jurisdiction similar to constitutional review. For the historical background and experience of judicial review
under the Weimar Constitution, see Michael Stolleis, “Judicial Review, Administrative Review, and
Constitutional Review in the Weimar Republic” Ratio Juris 16, no. 2 (2003).

% sandrine Baume, « Introduction » in Hans Kelsen, Qui Doit Etre Le Gardien De La Consitution?, trans.
Sandrine Baume (Paris: Michel Houdiar 2006), p. 9. Yet Kelsen states that the American experience of judicial
review influenced (mostly through its disadvantages) the Austrian model accepted by the 1920 Constitution.
Hans Kelsen, “Judicial Review of Legislation: A Comparative Study of the Austrian and the American
Constitution” The Journal of Politics 4, no. 2 (1942), pp. 194-195.
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model of judicial review was endorsed in the European region, especially after the Second
World War.

There are two main models of judicial review: the American and European. Before giving the
details of these models, one point must be stressed: even though there is a common rationale
in adopting the judicial review in Europe and the US — which is the idea that the constitution
is a supreme body in a legal system and in order to ensure its supremacy, judicial review is
necessary — a further rationale seems to be peculiar to Europe. In Europe, judicial review was
acknowledged, in addition to the idea of supremacy of constitution, to protect human and/or
minority rights against political powers. This last point was not so clear in the United States’,
at least at the inception of the institution of judicial review, as invoked by Justice John

Marshall in Marbury v. Madison. *

The American model of judicial review is described as a dispersed one. This implies that in
the American model, all courts, no matter at what level, are authorized to resolve
constitutional questions presented in the case to be decided by them. One of the reasons for
this is that Justice John Marshall, when he inferred the power of judicial review in Marbury v.
Madison, relied on two factors: the supremacy of the constitution and on the ordinary function
of courts. He stated this in the decision as: “[i]t is emphatically the province and duty of the
Judicial Department to say what the law is. Those who apply the rule to particular cases must,
of necessity, expound and interpret that rule. If two laws conflict with each other, the Courts
must decide on the operation of each. So, if a law be in opposition to the Constitution, if both
the law and the Constitution apply to a particular case, so that the Court must either decide
that case conformably to the law, disregarding the Constitution, or conformably to the
Constitution, disregarding the law, the Court must determine which of these conflicting rules

governs the case. This is of the very essence of judicial duty”*’

According to Marshall, the claim that the Constitution is the superior body of law in the
United States entails that every court has a duty (and is authorized) to review the conformity

of legislative acts to the Constitution.*®

% “The most famous judicial defence of judicial review, Marbury v. Madison, had nothing to do with individual
rights” Jeremy Waldron, “The Core of the Case against Judicial Review” The Yale Law Journal 115 (2005-
2006), footnote 35 at 1357.

" Marbury v. Madison, 5 US (1 Cranch) 177-178 (1803).

38 “If, then, the Courts are to regard the Constitution, and the Constitution is superior to any ordinary act of the
Legislature, the Constitution, and not such ordinary act, must govern the case to which they both apply”
Marbury v. Madison, 5 US (1 Cranch) 178 (1803). Peter E. Quint, “The Most Extraordinarily Powerful Court of

19



In the American model, the resolution of the question of constitutionality of a piece of
legislation by courts in the United States is secured through non-application of the law
declared unconstitutional by a particular court in a given case. *° In other words, when a court
declares a law unconstitutional or a provision of a law, the court shall not apply such law or
provision in the case; yet, that law or provision will remain valid.** Namely, invalidation of a
law by a court in the United States implies only that the invalidated law will not be applied to

the concrete case.

According to the American model, the question of the unconstitutionality of a statute or a
provision thereof can only be initiated within the process of a lawsuit; in which the question
of the constitutionality of a law, to be applied in a case, is disputed by one party. Therefore,
the primary aim of the case is not to settle the constitutionality or unconstitutionality of the
law, but just to settle the dispute. There is no separate and specific procedure through which

the question of the constitutionality of laws can be resolved.**

Kelsen, who is accepted as the architect of the European model, argued that the American
model had some disadvantages. The first disadvantage is the different interpretation of the
same law with regard to its constitutionality by different courts.** In this situation, the
supremacy of the constitution would be jeopardized because of the different interpretation of
the constitution. Furthermore, a court without the final authority to interpret the constitution
would have less importance and power. Therefore, Kelsen reveals that the disadvantages of
the American model of judicial review were taken into account in Austria when the new
Austrian constitution (of 1920) was being drafted. As a result, it was decided that the Austrian

constitution should embrace a centralized model of judicial review.

Law the World Has Ever Known™?- Judicial Review in the United States and Germany” Maryland Law Review
65 (2006), p. 154 and 157.

¥ Kelsen, “Judicial Review of Legislation: A Comparative Study of the Austrian and the American
Constitution”, p.185.

0 However, the matter is not so clear, as revealed by Jeremy Waldron. Waldron calls attention to the fact that
whether a piece of legislation declared unconstitutional would remain in force in further cases or whether it
would be considered as struck out of the statute-book altogether is not a settled matter in the US practice of
judicial review. Waldron, “The Core of the Case against Judicial Review” Especially see footnote 24, p. 1355.

* This is the reason Michel Rosenfeld calls the US model of judicial review less political, as it is concrete and a
posteriori in contrast to the abstract and ex ante character of the European model. Michel Rosenfeld,
“Constitutional Adjudication in Europe and in the United States: Paradoxes and Contrast” International Journal
of Constitutional Law 2, no. 4, p. 638. However, despite these dispersal characteristics of the American model, it
is centralized, of course, concerning the federal law, in other words through the jurisdiction granted to the
Supreme Court. Tushnet, “Comparative Constitutional Law”, p.1243.

*2 Kelsen, “Judicial Review of Legislation: A Comparative Study of the Austrian and the American
Constitution”, p.185.
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In the Austrian (and thus the European) model, a constitutional court is granted the final and
centralized authority to interpret the constitution, that is, to decide on the constitutionality of
laws. When the constitutional court declares a law unconstitutional, that law would be
removed from the text of the statutes altogether. Kelsen highlighted that “[t]he decision of the
Constitutional Court by which a statute was annulled had the same character as a statute
which abrogated another statute” “* This decision of the Court’s would bind any

administrative and judicial organs in the legal system.

To sum up, the differences between the American and the European models are as follows: In
the European model, which is based on the Austrian model, a centralized court is given the
final authority to settle the issues of the constitutionality of laws. In addition to this, there is a
specific procedure (abstract judicial review) to settle the claim of the unconstitutionality of
laws alongside the concrete judicial review. Thus the European model is a centralized one in
the real sense of the term. Because, where there is a question of constitutionality of laws in
cases before courts, only a centralized and specialized, constitutional court is authorized to
decide on such questions. Other courts have to suspend the proceeding and await the decision

of the constitutional court (and obey what the constitutional court decides) on that question.

This framework will be of particular use in the third chapter, when we will address the issue
of the unconstitutionality of constitutional amendments in the three jurisdictions. To
recapitulate briefly, these two models are used in our three jurisdictions. The European model
is in force in Germany and Turkey, and the US model is used in India. We can now move to

the literature review.

*% |bid. p. 187.
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1.2. THE LITERATURE ON THE UNCONSTITUTIONALITY OF
CONSTITUTIONAL AMENDMENTS

The following section offers an overview of the scholarship from various legal systems on the
issue of judicial review of constitutional amendments or unconstitutionality of amendments.
The literature review allows us to see the different arguments that either support or reject the
idea that there can be unconstitutional constitutional amendments. As we will see later, some
of these views sound proper when talking about the legality and legitimacy of the judicial
review of constitutional amendments, though they will need some improvement and/or
refinements. On the other hand, most of the views to be presented in this section seem to deal
with the legitimacy rather than the legality aspect of the issue, thus there is, somehow, a niche
in the literature. Presenting these is crucial in order to draw a line between legality and
legitimacy. What we mean by these terms will become clearer later in the work.

Some scholars support the idea that (some) constitutional amendments can be
unconstitutional. Other scholars reject this idea, i.e. unconstitutional constitutional
amendments, claiming that it is bizarre or impossible. Below we will distinguish those
scholars dealing with unconstitutional constitutional amendments according to whether they
accept or reject the idea that there may be unconstitutional amendments to the constitution.
However, we can also divide those that accept this idea into two camps. In the first camp,
there are those that accept only a procedural review of constitutional amendments, while in

the second camp are those that also accept a substantive review.

1.2.1. Procedural vs. Substantive Judicial Review of Constitutional Amendment

The literature suggests first that it is necessary to make a distinction between substantive and
procedural grounds in the judicial review of constitutional amendments. In this way, it is
argued, the problem under consideration can be better grasped. In fact, almost every (if not
all) written constitutions contains special (rigid) procedures for constitutional amendment,*
including but not limited to: “super-majority voting requirements, the convening of a special
constituent assembly with the specific mandate of amendment, the need for ratification by

states/provinces (in a federal system), or by the general populace (in the form of a

* And, in fact, this is one of the main features that make it possible to call a written document containing some
rules a (formal) constitution. For this view, especially, see Carl Schmitt, Constitutional Theory, trans. Jeffrey
Seitzer (Durham ; London: Duke University Press, 2008), pp. 71-74. On the different forms or procedures of
constitutional amendment, see Ibid. pp. 148-149.

23



referendum), and/or temporal delays in the passage of an amendment™* It thus seems that the
claim that a constitutional amendment can be held unconstitutional on procedural grounds
may be accepted without issue.*® However, some authors have also rejected the review of

constitutional amendments on procedural grounds.

In fact, the debate concerning judicial review of constitutional amendments on procedural
grounds is not new.*” The judicial review of constitutional amendments started earlier than
that of ordinary laws with the latter being initiated and acknowledged in the US by the
Marbury v. Madison case in 1803, while the former was brought before the US Supreme
Court in the Hollingsworth v. State of Virginia case,*® which was decided in 1798.° However,
while the idea and practice of judicial review of ordinary (parliamentary) statutes is

controversial and has been debated in the literature extensively, *° to date there has been little

*> Sam Brooke, “Constitution Making and Immutable Principles” (Tufts University, 2005), pp. 53-54.

*® This is indeed compatible with the conventional account of judicial review, and it is unsurprising that the US
literature has focused on whether the procedural requirement is justiciable or not. The substance of an
amendment is regarded mainly as a political question. Marty Haddad, “Substantive Content of Constitutional
Amendments: Political Question or Justiciable Concern?” The Wayne Law Review 42 (1995-96), pp. 1686-1687.
*" See among others, Arthur W. Machen, Jr, “Is the Fifteenth Amendment Void?” Harvard Law Review 23
(1909-10) ; Marbury, “The Limitations Upon the Amending Power” ; Douglas Linder, “What in the
Constitutional Cannot Be Amended?” Arizona Law Review 23 (1981) ; John R. Vile, “Limitations on the
Constitutional Amending Process” Constitutional Commentary 2 (1985) ; George R. Wright, “Could a
Constitutional Amendment Be Unconstitutional?” Loyala University of Chicago Law Journal 22 (1990-91). On
this case, see Rory O'Connell, “Guardians of Constitutions:Unconstitutional Constitutional Norms” Journal of
Civil Liberties 4, no. 48-75 (1999).

8 3 US 378 (1798). There are other cases from the US Supreme Court, such as Dodge v. Woolsey, 59 US 331
(1855), National Prohibition Cases, 253 U. S. 350 (1920), Dillon v. Gloss, 256 U. S. 368 (1921), Leser v.
Garnett, 258 U. S. 130 (1922), United States v. Sprague, 282 US 716 (1931), Coleman v. Miller, 307 U. S. 433
(1939).

** In this case, the ground for the claim of the unconstitutionality of the 11th Amendment to the US Constitution
was that as the 11th Amendment was not submitted to the President for his approval, it is void. The claim was
dismissed by the Court. For a concise summary of other case law of the US Supreme Court on the matter of the
unconstitutionality of constitutional amendments on procedural grounds see Vicki C. Jackson, “Unconstitutional
Constitutional Amendments: A Window into Constitutional Theory and Transnational Constitutionalism” in
Demokratische- Perspektiven- Festschrift Fiir Brun-Otto Bryde Zum 70. Geburstag, ed. Michael Béuerle,
Philipp Dann, and Astrid Wallrabenstein (Tlbingen: Mohr Siebeck, 2013), p. 56 footnote 32. Another earlier
case in which the unconstitutionality of an amendment was challenged is provided by the Irish Supreme Court;
State (Ryan) v. Lennon [1935] IR 170. In this case, the 17th amendment to the Irish Constitution was challenged;
it was however dismissed by the Irish Supreme Court. On State (Ryan) v. Lennon case, see O'Connell,
“Guardians of Constitutions: Unconstitutional Constitutional Norms”

%0 For the discussion of judicial review in general see Robert Dahl, Democracy and Its Critics (New Heaven:
Yale University Press, 1989), pp. 187-91. For a slightly different discussion on the same topic see Wojciech
Sadurski, “Judicial Review and the Protection of Constitutional Rights” Oxford Journal of Legal Studies 22, no.
2 (2002), pp. 275-99. For a discussion of the view that judicial review is not undemocratic see Ronald Dworkin,
“Equality, Democracy, and Constitution: We the People in Court” Alberta Law Review 28, no. 2 (1989-90). For
a strong objection to judicial review see Waldron, “The Core of the Case against Judicial Review”, pp. 1346-
1407, 2005-06. For a view that supports the institution of judicial review see Samuel Freeman, “Constitutional
Democracy and the Legitimacy of Judicial Review “ Law and Philosophy 9, no. 4 (1990-1991), pp. 327-70. For
a contra view see Leslie F. Goldstein, “Judicial Review and Democratic Theory: Guardina Democracy Vs.
Representative Democracy” The Western Political Quarterly 40, no. 3 (1987), pp. 391-412. For related points
see also Dennis J. Goldford, “The Political Character of Constitutional Interpretation” Polity 23, no. 2 (1990),
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debate on the review of constitutional amendments. An important exception is represented by
the famous Dellinger-Tribe debate on the review of amendments on procedural grounds.>
This debate focuses on whether the procedural requirements required by the amendment
mechanism of the US Constitution, Article V, °® can even be reviewed by the US Supreme
Court. More precisely, the question addressed by the two scholars is whether only the US
Congress has the authority to determine the validity of states’ ratification and rescissions to an

amendment, or whether the Supreme Court shall decide on these matters.

Laurence Tribe’s position is that the amending process cannot be subjected to judicial review.
For him, such a review would be logically (as well as politically) detrimental to the entire
constitutional structure. In his words: “[T]hese criteria of amendment appropriateness surely
must not be elaborated or enforced by courts - not because they fail to sound in principle as
opposed to mere policy or prudence, and not because courts are less adept than Congress at
detecting the "consensus" that some observers believe an amendment should reflect, but
because allowing the judiciary to pass on the merits of constitutional amendments would
unequivocally subordinate the amendment process to the legal system it is intended to
override and would thus gravely threaten the integrity of the entire structure. Such criteria
must therefore be applied by Congress (or by a constitutional convention)... The merit of a

suggested constitutional amendment is thus a true political question.”” 3

Walter Dellinger, on the other hand, argues that a constitutional amendment may be subject to
the judicial review in terms of procedural requirements, since the constitution provides the
reference point to determine whether the amendment is procedurally correct. Furthermore, he
argues that judicial review of constitutional amendments is necessary to determine legal

certainty and to evaluate the legitimacy of the government and its actions. In this respect, he

pp. 245-61; Osman Can, “Anayasayl Degistirme Ve Denetim Sorunu (the Questions of Amending the
Constitution and the Constitutional Review)” Ankara Universitesi SBF Dergisi 62, no. 3 (2007), pp. 101-139, at.
pp. 129-136.

>! Before Dellinger and Tribe there were scholars who raised the same issue. For example, Homer Clark, “The
Supreme Court and the Amending Process” Virginia Law Review 39, no. 5 (1953), pp. 621-652. For more on the
debate between Dellinger and Tribe see John R. Vile, “Judicial Review of the Amending Process: The Dellinger-
Tribe Debate” Journal of Law & Politics 23 (1986-87), pp. 21-50.

%2 Article V of the US Constitution reads as follows: “The Congress, whenever two thirds of both Houses shall
deem it necessary, shall propose Amendments to this Constitution, or, on the Application of the Legislatures of
two thirds of the several States, shall call a Convention for proposing Amendments, which, in either Case, shall
be valid to all Intents and Purposes, as part of this Constitution, when ratified by the Legislatures of three fourths
of the several States, or by Conventions in three fourths thereof, as the one or the other Mode of Ratification may
be proposed by the Congress”

53 Laurence H. Tribe, “A Constitution We Are Amending: In Defense of a Restrained Judicial Role “ Harvard
Law Review 97, no. 2 (1983), pp. 442.443.
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notes that “[d]uring the past decade of debate over the equal rights amendment..., we have
learned how much we do not know about the process of amending the Constitution. We do
not know, for example, the answers to questions as basic as whether Congress, having
established a time limit for ratification, can extend that limit, and, if so, whether such an
extension can be accomplished by the vote of a simple majority. And we have no definitive
answer as to a question as crucial as whether a state legislature that has voted to ratify can

subsequently rescind its action”>*

Given that the Congress’ intervention in the amending process after the adoption of the text of
an amendment is ad hoc, arbitrary, and uncontrolled, Dellinger argues that judiciary,
operating in a principled manner, as opposed the ad hoc manner of the Congress, should

determine such matters in the amending process.

As opposed to the US jurisdictions, the control by the judiciary of the amendment process in
terms of procedural matters in other jurisdiction seems not to pose a serious problem. For this
reason, we can move to the literature concerning the substantive review of constitutional

amendments.

1.2.2. On the Substantive Judicial Review of Constitutional Amendments: Normative
Arguments

On the issue of substantive judicial review of constitutional amendments, there are various
and contested views in different jurisdictions. For example, in the US literature the supporters
of the judicial review of constitutional amendments on substantive grounds seem to suggest
that the existence of some substantive limitations on amending power goes hand in hand with

the claim that judicial review is possible on such grounds. *°

 Walter Dellinger, “The Legitimacy of Constitutional Change: Rethinking the Amendment Process “ Harvard
Law Review 97, no. 2 (1983), p. 387. He gives the example of the long-run and the then uncompleted amending
process of the Child Labor Amendment of 1924, which, even though adopted by the Congress and sent to the
states for ratification, has not come into force due to the lack of the necessary number of ratifications by the
states. For a similar view to that advocated by Dellinger, Marty Haddad claims that it must be the Supreme
Court’s responsibility to reflect upon the constitutionality of amendments, otherwise “it would effectively
become stripped of its ability to protect perceived essential elements of the doctrine from legislative
encroachment. Haddad, “Substantive Content of Constitutional Amendments: Political Question or Justiciable
Concern?”, p.1718.

> Dellinger, “The Legitimacy of Constitutional Change: Rethinking the Amendment Process”, p. 389.

*® Contrary to this view, the Venice Commission suggests that there is no correlation between the existence of
unamendable constitutional norms (substantive limitations) and judicial review of constitutional amendments.
European Commission for Democracy Through Law (Venice Commission), “Report on Constitutional
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Some authors base the claim that a constitutional amendment can be (held) unconstitutional
on the fact that some constitutions explicitly declare that certain rules cannot be amended:;>’
such rules are eternal. For example, this is the case for the following norms: Article V of the
US Constitution; Articles, 1, 20 and 79/3 of the German Basic Law; Article 89/5 of the
French Constitution; Articles 1, 2 and 3 of the Turkish Constitution, to mention a few. The
supporters of this view argue that the existence of eternal clauses in a constitution implies that
any attempt to amend directly those unamendable constitutional rules is unconstitutional.®®
For example, paragraph 5 of Article 89 of the French Constitution stipulates that the
republican form of the French state cannot be the object of any amendment. Thus, any attempt
to turn the Republic of France into a monarchical state will clearly be contrary to the
constitution. Thus, the Constitutional Council (Conseil Constitutionnel) should enforce this

prohibition by annulling such a constitutional amendment.

However, other scholars claim that eternal clauses can also be used to void constitutional
amendments that do not directly concern the eternal clauses, but which undermine the values
protected by the eternal clauses. In this view, any amendment can be challenged as

unconstitutional, by claiming that it undermines the values protected by the eternal clause(s).

For example, Andrew Arato (acknowledged as one of the leading scholars on the theory and
practice of constitution-making and -changing) argues that the existence of the eternal clauses
in the Turkish constitution makes it possible for the Constitutional Court to review the
substance of amendments.>® However, as we shall see later, this argument is weak given that
the Turkish Constitution contains a specific provision (Art. 148) stipulating that the
Constitutional Court’s competence with regard to the review of amendments is strictly and
exclusively limited to the review of procedural matters. Thus, Arato’s argument falls short in
accounting for the legal basis of judicial review of constitutional amendments (on the basis of

the Turkish constitution).®® Hence, his effort seems to provide a legitimacy basis for annulling

Amendment (CdI-Ad(2010)001)”  (Strasbourg: Council of Europe, 2010), parag. 225. Accessed at
http://www.venice.coe.int/docs/2010/CDL-AD(2010)001-e.pdf (last visited on 15th February, 2012)

> For the support of this view see Gozler, Judicial Review of Constitutional Amendments- a Comparative Study.
pp. 52-66.

>8 For the support of this view see Ibid. pp. 52-66.

* Andrew Arato, “The Constitutional Reform Proposal of the Turkish Government: The Return of Majority
Imposition” Constellations 17, no. 2 (2010), p. 348; Andrew Arato, “Democratic Constitution-Making and
Unfreezing the Turkish Process” Philosophy & Social Criticism 36, no. 3-4 (2010), pp. 479-483.

% Arato is indeed aware of this matter, Arato, “Democratic Constitution-Making and Unfreezing the Turkish
Process”, p.480.
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a constitutional amendment, which aims to deteriorate the values protected by the eternal
clause existing in the Turkish constitution.

Another basis for claiming the unconstitutionality of constitutional amendments refers to so-
called implied limitations. The advocates of this view argue that even if a constitution does
not contain an eternal clause, judicial review of amendment may still be possible since there
are implicit limitations to the amending power. In the literature, the existence of the implicit
limitations has been supported by two distinct strategies. First, the so-called implicit
limitations may be based on the text of a constitution taken and interpreted as a whole. Thus
the limitations will be constructed by the judiciary, by applying various interpretative
techniques.

The second strategy involves natural law or natural-law-like considerations.®* The idea of
natural law may be invoked, as Scott Shapiro has aptly stated,®* as providing the arguments
and elements for ultra-legal criteria for validity of law, which is clearly and closely related to
the theme of this study. ® This point is clearly stated by another author: “at least some

versions of natural law thinking hold that an inviolable “higher law” restricts the substance of

%1 1t is true that there is not one natural law theory but many. In Blackstone’s classic definition, natural law
means “[t]his law of nature being coeval with mankind and dictated by God himself is of course superior in
obligation to any other. It is binding over the whole globe, in all countries and at all times. No human laws are of
any validity if contrary to this, and such of them as are valid derive their force and all their authority, mediately
or immediately, from this original” (emphasis added). William Blackstone, The Commentaries on the Laws of
England Fourth Edition (adapted to the present state of the law by Robert Malcolm Kerr) ed., vol. 1 (Of the
Rights of Persons) (London: John Murray, 1876), p. 23. If one were to invoke a contemporary natural law theory
to analyse the subject matter in question, Ronald Dworkin’s sophisticated version (quasi-natural law theory) is a
good candidate. According to Dworkin’s theory, law is in general an interpretive practice, which inevitably
requires giving place to principles, which may be considered — when the cases, at least in hard cases, emerge —
above positive legal rules. Namely, the principles can stand above legal rules. That legal rule can be an act
amending the constitution. The result is that if a constitutional amendment is contrary to the principles Dworkin
contemplates, then that amendment may be held unconstitutional. It must be noted however that whether
Dworkin would agree with this evaluation is not clear. We just provide a possible, not necessarily, certain
outcome of Dworkin’s theory. For Dworkin’s concept of law see Ronald Dworkin, “The Model of Rules” The
University of Chicago Law Review 35, no. 1 (1967 (hereafter as The Model of Rules)), pp. 14-46. ; Ronald M
Dworkin, Law's Empire (Oxford Hart Publishing, 1998 (hereafter as Law’s Empire)) ; Ronald M. Dworkin,
Taking Rights Seriously New impression, With a Reply to Critics ed. (London Duckworth, 2009 (hereafter as
Taking Rights Seriously)). In addition to Dworkin’s theory, Robert Alexy’s version of natural law might also be
a promising candidate to analyse the subject of unconstitutionality of constitutional amendments. According to
Alexy’s version of natural law, any law including constitutional amendments shall not be counted as law so long
as it is extremely, unbearably or intolerably unjust. See Robert Alexy, The Argument from Injustice : A Reply to
Legal Positivism trans. Bonnie Litschewski Paulson and Stanley L. Paulson (Oxford: Clarendon Press, 2002).

%2 Scott J. Shapiro, “Law, Plans, and Practical Reason” Legal Theory 8 (2002), p. 388.

% More on the relation between natural law and (unconstitutional) constitutional amendments see Yaniv Roznai,
“The Theory and Practice of ‘Supra-Constitutional’ Limits on Constitutional Amendments” Internationall and
Comparative Law Quarterlyy, Vol. 62, July 2013, pp. 560-572.
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constitutional amendments™" Namely, natural law, as norms of reference, may be invoked to

uphold the idea of unconstitutionality of an amendment as argued by Walter F. Murphy. ®°

According to Murphy, the view that a constitutional provision might be declared null and
void, is neither strange nor theoretically impossible. In this regard, he addresses two
arguments. First, he claims that in a constitution, there are some fundamental principles that
go beyond the constitutional text. To this effect, he suggests a sort of ranking of constitutional
norms, or as he calls them: constitutional values.®® Murphy describes human dignity as the
core fundamental value, not only of the US constitution, but also of constitutionalism in

general.®”’

Thus, any constitutional amendment attempting to undermine this fundamental
value may be held unconstitutional. However, more striking than this, Murphy asserts further
that the already-existing provisions of the constitution that are not fundamental might be
declared null and void if they (their implementation/practice) contravene the fundamental

value.%

In order to substantiate his arguments, Murphy imagines a hypothetical situation. He assumes
the following scenario, in the United States: “[b]ecause of social and economic upheavals, a

political ideology of repressive racism sweeps the country. A two-thirds majority of each

® Wright, “Could a Constitutional Amendment Be Unconstitutional?”, p.756.

% In a similar vein, Walter Murphy claims that the interpreters of the constitutions in Ireland, France, and the
United States can invoke the natural law or natural rights “to judge the validity of constitutional changes”, since
the constitutions of these countries, in some way, embrace or make reference to natural law. Walter F. Murphy,
“Merlin's Memory: The Past and Future Imperfect of the Once and Future Polity” in Reponding to Imperfection-
the Theory and Practice of Constitutional Amendment, ed. Sanford Levinson (Princeton: Princeton University,
1995), p. 181. In fact, Justice Roderick O’Hanlon of the Irish High Court invited the Supreme Court Judges to
invoke the natural law in the case ([1995] IESC 9, [1995] 1 IR 1 or Abortion Information Case) brought before
the Supreme Court. In this case, the validity of article 26 of the Information Bill Act and the 13" and 14"
amendments granting rights to obtain information about abortion services abroad and right to travel for this
purpose were challenged. Justice Roderick O’Hanlon claimed that the right to life of the unborn child (which is
protected by the Irish Constitution under article 40.3.3) is above any positive laws, thus he invited the Irish
Supreme Court to annul those amendments. Roderick J. O'Hanlon, “Natural Rights and the Irish Constitution”
Irish Law Times 11 (1993), p. 8. The counsel, in the case, took the same stance. However, the Court rejected the
claim. The decision of the Irish Supreme Court and the related part of the counsel’s invocation of the natural law
can be found at http://www.bailii.org/ie/cases/IESC/1995/9.html (last visited on 24th, May, 2010). For more on
the natural law concerning the Irish constitutional jurisprudence see James Jeffers, “Dead or Alive?: The Fate of
Natural Law in Irish Constitutional Jurisprudence” Galway Student Law Review 2 (2003).

% From the point of view of legal theory, this is a sort of natural law which, as clearly stated by Mesmin Saint
Hubert, through appealing to higher constitutional values or supra-constitutionality makes reference to natural
law, Mesmin Saint-Hubert, “La Cour Supreme De L’inde, Garantie De La Structure Fondamentale De La
Constitution” Revue Internationale de Droit Comparé 52, no. 3 (2000), pp. 631-632.

® Walter F. Murphy, “An Ordering of Constitutional Values” Southern California Law Review 53 (1979-80), p.
758 (offering primarily an approach to constitutional interpretation, Murphy illustrates that one of the main tasks
of constitutional interpretation is to determine a set of jurisprudential values and principles from the
constitutional document and rank them according to their importance for the political system. Ibid. p. 706).

%8 Walter F. Murphy, Constitutional Democracy: Creating and Maintaining a Just Political Order (Baltimore:
John Hopkins University Press, 2007), pp. 502-508.
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house of Congress quickly proposes and thirty-three states rapidly ratify, by means of
popularly chosen conventions, a constitutional amendment whose opening sentence reads:
"Members of the various colored races are inferior to Caucasians in moral worth." The
amendment goes on to limit the franchise to whites, to require state and federal governments
to segregate public institutions, and to authorize other legal disabilities that clearly offend,

even deny, the human dignity of noncaucasians”

Under this hypothetical situation, Murphy asks what the courts’ response would be to the
claim of the unconstitutionality of that amendment. His answer is straightforward: there is no
reason not to declare this amendment invalid/unconstitutional. This conclusion could
predicate according to the ranking of the constitutional values, at the top of which, he

believes, is human dignity.

Another argument Murphy offers to support his idea of unconstitutional constitutional
amendments seems to follow a more textual interpretation of the term ‘amend’, which he
seems to make use of as compatible with this first argument. For Murphy, ‘to amend’ means
to correct or improve; it does not mean ‘to destroy’ or ‘to reconstitute’ or ‘to replace’ one
constitutional system with another etc.”® In fact, he is not alone in this argument. William
Marbury also raised the same point far earlier than Murphy; thus Murphy probably follows
Marbury on this. According to Marbury, “the power to "amend" the Constitution was not
intended to include the power to destroy it” and he approves of the view developed in the
case-law that any amendment purported to be made to the constitution must be something “an

improvement or better to carry out the purpose for which it was framed”"

As the argument
goes, if an amendment is contrary to this understanding of the term ‘amendment’, or if it
purports to destroy a constitution, rather than to improve it, then it may be deemed

unconstitutional.

% Murphy, “An Ordering of Constitutional Values”, p.754-756.

" Murphy, “Merlin's Memory: The Past and Future Imperfect of the Once and Future Polity”, p.177. Marbury,
“The Limitations Upon the Amending Power”, p.225.

™ Here a sort of originalist account is at play. Indeed, according to Marbury, this was indeed what the framers
had in mind when drafting the Constitution: that “[t]he term Amendment implied such an addition or change
within the lines of the original instrument as will effect an improvement, or better carry out the purpose for
which it was framed™ Marbury, “The Limitations Upon the Amending Power”, p.225. Vincent Samar shares a
similar view, albeit from a different perspective. According him, the very meaning of amendment (a
modification, alteration, or addition to some text to correct it or improve it) would disapprove of an amendment,
which aims “to change the US Constitution to establish a monarchy” Samar, “Can a Constitutional Amendment
Be Unconstitutional?”, p.671, 681.
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Surprisingly, the great philosopher of the 20th century John Rawls raised a similar argument.
He touches upon and discusses, albeit hypothetically, the issue of unconstitutionality of
amendments in one of his masterpieces, Political Liberalism. Like Murphy, he also poses a
hypothetical question: what would happen if there was an amendment repealing the First
Amendment. Rawls subscribes to the idea that this kind of amendment would be
unconstitutional and that the US Supreme Court could invalidate it. The main rationale he
offers for this view is that the tradition of constitutional amendments in the US proves that
they have been made mainly to correct or improve what is already established in a liberal
democratic state. That is to say, the amendments made to the US constitution, so far, have

always sought to ameliorate. "

More precisely, when approving this idea, Rawls bears in mind the tradition (or practice) of
constitutional amendments of the US, which, to him, shows that the constitutional
amendments have been mostly used to promote liberal ideals, such as equal voting rights for
women, abolishing slavery, and so on.” Thus, an amendment purporting to repeal the First
Amendment, for example in order to establish a state religion, would violate this practice.

Moreover, it would be contrary to the idea of a free competition of comprehensive doctrines.”

The difference between Rawls’ view and Murphy is that while Murphy seems to deal with the
legality aspect of the unconstitutionality of amendment (relying on a sort of natural law
theory, because nothing proves that constitutional rules/values are hierarchical), Rawls seems
to address the legitimacy aspect, in that he considers that a constitutional amendment taken
into account in his hypothetical case would be illegitimate, as it would be contrary to the
liberal US practice. He does not explicitly address the issue of the legal validity of such an

amendment. Thus, Rawls takes a normative stance at this point.

72 John Rawls, Political Liberalism (New York: Columbia University Press, 1993), pp. 238-239.

™ This is in fact what Akhil Reed Amar calls a trend line of democracy (of the US constitutional amendment
practice). In this regard, he states: “[h]ad Americans opted to rewrite the Founding text rather than adding
amendments to the end in chronological order, the pattern and direction of textual change would have been less
visible. It would have been harder to see at a glance that, for example, over the years We, the People, have
embraced increasingly strong claims of civil and political equality even as We have scaled back protections for
the rich. We freed slaves without compensating slaveholders in the 1860s; embraced a predictably progressive
income tax in the 1910s; and banned various poll taxes in the 1960s. And “the people” who did all this were
more representative in key ways than the more exclusionary “people” of the Founding” Akhil Reed Amar,
“Architexture” Indiana Law Journal 77 (2002), p. 686.

™ For a more detailed explanation and analysis of Rawls’s view concerning the issue of unconstitutionality of
constitutional amendments see Charles A. Kelbley, “Are There Limits to Constitutional Change? Rawls on
Comprehensive Doctrines, Unconstitutional Amendments, and the Basis of Equality” Fordham Law Review 72
(2004), pp. 1503-1506.
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The tradition of amendment practice of a different jurisdiction is invoked by Andrew Arato to
maintain the idea that an amendment contrary to that tradition can be held unconstitutional.
When questioned about his views on the Turkish Constitutional Court’s decision, which
annulled a constitutional amendment (discussed in Chapter I11), Arato welcomed the Court’s
decision.” He highlighted that the decision was incredibly important to Turkish democracy as
the Court averted the pro-Islamic Justice and Development Party’s unilateral and

undemocratic enterprise of constitutional revision.

In this regard, Arato relied on the theory of democracy in his approval of the Court’s decision
of annulment. More precisely, he made the argument that the Turkish tradition of amendment
practice has required a consensual mechanism to pass constitutional amendments. This is to
suggest that an amendment passed contrary to this tradition (as is claimed to have been done
by the Justice and Development Party in the annulled headscarf amendment act) can be

declared unconstitutional by the Constitutional Court.”

However, in both Rawls’ and Arato’s views, it is unclear why a particular tradition of
amendment practice makes it necessary for the courts to declare a constitutional amendment
that is contrary to that tradition unconstitutional. Can that tradition itself create, in Arato’s
terms, “a normative (legal) requirement”’’ for the courts to declare a constitutional
amendment unconstitutional? Neither view explains what makes that tradition legally binding.
Thus, they fail to address the legality of the issue, i.e. judicial review/annulment of

constitutional amendments, and focus instead on its legitimacy.

The idea that constitutional amendments may be unconstitutional on substantive grounds has
also been supported by appealing to international or transnational rules with constitutional
value.”® For example, in Vicki Jackson’s opinion, transnational law has a status of
“overlapping principles or shared values”, which can be invoked to evaluate the claim that a
constitutional amendment may be unconstitutional. Jackson’s theory seems primarily to

concern legitimacy rather than legal validity. If we understand her position as concerning

> Devrim Sevimay, “Akp Artik Kapatilmayabilir [the Justice and Development Party May Not Be Dissolved
Anymore] Interview with Andrew Arato” Daily Milliyet 2008. http://siyaset.milliyet.com.tr/akp-artik-
kapatilmayabilir/siyaset/siyasetdetay/12.06.2008/875523/default.htm.

"® Arato, “The Constitutional Reform Proposal of the Turkish Government: The Return of Majority Imposition”,
p.345. Also see Arato, “Democratic Constitution-Making and Unfreezing the Turkish Process”, pp. 476-478.

" Arato, “Democratic Constitution-Making and Unfreezing the Turkish Process”, p.484.

"8 Vicki C. Jackson, “Unconstitutional Constitutional Amendments: A Window into Constitutional Theory and
Transnational Constitutionalism” in Demokratische- Perspektiven- Festschrift Fir Brun-Otto Bryde Zum 70.
Geburstag, ed. Michael Béuerle, Philipp Dann, and Astrid Wallrabenstein (Tubingen: Mohr Siebeck, 2013).
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legal validity, we must establish what makes transnational norms or values legally binding in
municipal legal systems. In fact, she admits that the transnational rules and the views of the
international community with regard to a national constitution, and thus a constitutional
amendment (purported to be against internationally-, or transnationally-shared constitutional

values), are the basis for the evaluation of legitimacy.”

Constitutionalism as a normative concept is invoked by Dante Gatmaytan to justify the view
that there are, or must be, some limits to constitutional amendments. He conceives of the very
concept of constitutionalism through the way that it entails, at the very minimum, a set of core
values and certain limitations to be imposed on a state’s powers, including its amending
power. He determines a number of core elements of constitutionalism, such as the recognition
and protection of fundamental rights and freedoms; the separation of powers; an independent
judiciary; and the review of the constitutionality of laws.2’ Therefore, if a constitutional
amendment seeks to undermine or impair the core features of constitutionalism then a
(supreme) court may annul it.®* In his view, there is no need to discuss whether the annulment
of unconstitutional amendments is contrary to the idea of democracy, because he believes that
the very idea of constitutionalism is already in tension with democracy. Following this, he
concludes that another core feature of the idea of constitutionalism must be added: ‘The
control of the amendment of the constitution by courts.” This view seems, again, to justify the
possibility of striking down a constitutional amendment. However, Gatmaytan does not
clarify whether the violation of the idea of constitutionalism would affect only the legitimacy

or also the legality of constitutional amendments.

7 Jackson, “Unconstitutional Constitutional Amendments”, p.66.

% Dante B. Gatmaytan, “Can Constitutionalism Constrain Constitutional Change” Northwestern
Interdisciplinary Law Review 3 (2010), pp. 30-32. On the other hand, Mark Tushnet, who also believes that the
concept of constitutionalism is a normative one, counts three minimum requirements of constitutionalism.
According to his account, the idea of constitutionalism requires: first, “a commitment to the rule of law....;
second, a reasonably independent judiciary; and, third, reasonably regular free and open elections, with a
reasonably widespread franchise” Tushnet, “Comparative Constitutional Law”, p.1230. However, nothing in the
latter account suggests the possibility of the review, let alone the annulment, of constitutional amendments on
substantive grounds.

81 Gatmaytan, “Can Constitutionalism Constrain Constitutional Change”, p.35.

82 Carlos Bernal offers, on the basis of the Colombian example, similar but more subtle views to Gatmaytan’s. In
his article trying to justify the replacement doctrine, which the Colombian Constitutional Court has developed to
strike down constitutional amendments on substantive grounds, Bernal appeals to a conceptual understanding of
‘constitution’. In his view, a conceptual understanding of constitution encompasses at least three main
features/principles, which are drawn from the French Declaration of the Man of the Citizen. These three
principles that a constitution, in its conceptual meaning, must contain are: 1) the protection of
constitutional/human rights, 2) the rule of law, and 3) the principle of separation of powers. Without them, a
constitution would not be, in the conceptual sense, a constitution at all; thus the (Colombian) Constitutional
Court, in his view, can declare a constitutional amendment, which attempts to curb or undermine these three
main principles, unconstitutional; and this is justified. However, Bernal does admit that the strength of this
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Similar to the view of constitutionalism treated as a normative concept, some scholars use
constitutional identity to justify the idea that courts should assess the constitutionality of
amendments. Constitutional identity is construed and used, not only as a normative concept,
but also as an interpretive tool, to determine what (ultimately) counts as a valid law in a given
legal system.®* When that law is a constitutional amendment, the concept of ‘constitutional
identity” is of particular importance. Carl Schmitt was probably the first lawyer to use the
term ‘constitutional identity’ as a normative tool, and he developed it to argue for the limited
(nature of) amending power, and thus (albeit implicitly) for the possibility of the annulment of
constitutional amendments. According to Schmitt, constitutional amendment can be neither
the annihilation nor the elimination of a constitution. For Schmitt, constitutional amendment
can be carried out provided that “the identity and continuity of the constitution as entirety is
preserved” 3 The amending power, in Schmitt’s view, is limited; thus it cannot make
fundamental political decisions, which, in his understanding, seems to be equivalent to
constitutional identity.

However, Schmitt’s remarks are not clear about what exactly those elements of constitutional
identity are. But he does provide some examples. According to one of his examples, an
existing amendment mechanism of a constitution (his example is the Weimar constitution)
cannot be amended to allow for a less strict amendment mechanism — e.g. changing the
qualified majority necessary for amending the (Weimar) constitution to the simple majority.
In another example, Schmitt also argues that a monarchical constitution cannot be amended to
make the state be ruled democratically.?® Schmitt’s elaboration of constitutional identity
seems to be a normative concept serving to prove the limited nature of amending power. But

it is not clear in Schmitt’s view whether a court can review and thus declare unconstitutional

argument is very limited. Thus, he supports it with a normative argument, according to which “[e]very
constitution implies a decision about the adoption of a specific kind of political system that implies a particular
way in which the[...] basic coordination and moral problems [of the political entity] can be solved. This specific
kind of political system confers each historical constitution its differentia specifica” This differentia specifica
cannot be subject to amendment by the amending power. Bernal, “Unconstitutional Constitutional Amendments
in the Case Study of Colombia” especially pp. 353-357.

8 We will see this clearly later in the basic structure doctrine of the Supreme Court of India. It is worth
mentioning at this point that the basic structure doctrine can be replaced, easily and without any hesitation, by
the concept of constitutional identity.

8 Schmitt, Constitutional Theory, p. 150.

8 For the historical, political and legal environment in which Carl Schmitt developed this view see Peter C.
Caldwell, Popular Sovereignty and the Crisis of German Constitutional Law- the Theory & Practice of Weimar
Constitutionalism (Durham ; London: Duke University, 1997), pp. 6-7.

8 Schmitt, Constitutional Theory. pp. 150-151. However, Schmitt does support the view that whatever the
amending power cannot do through amendment mechanism can be made by the constituent power. Thus, a
monarchical state can be turned into a democratic one, but it can be done so by exercising the constituent power,
not the amending one.
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an amendment purported to be against the constitutional identity.!” In this regard, Schmitt
seems to justify the idea that the unconstitutionality of constitutional amendments is

theoretically possible.

George Fletcher offered a more relevant use of the concept of constitutional identity when
arguing that constitutional identity is a concept that can be appealed to by judges, when the
constitutional language is vague in cases concerning basic issues of constitutional law.®® And,
in fact, as demonstrated aptly by Wojciech Sadurski, the ultimate pragmatic goal of dealing
with constitutional identity (or constitutional tradition) is to advise “the authoritative
institutions about what are the sources of law are in a given constitutional system”®® However,
appealing to the constitutional identity by judges is not always obvious in their decisions, it is
mostly implicit. Thus, the implicitness renders the matter a little blurry in the sense that one
needs to understand the national identity *° (or constitutional culture,®* as the constitutional
identity is associated with the constitutional culture or the national identity) of a given

country. This, in turn, causes further ambiguity, and a vicious circle appears.

On the other hand, it is not clear in Fletcher’s reflection whether constitutional identity can be
invoked to strike down a constitutional amendment. Gary Jacobsohn believes this to be the
case. In his view, constitutional identity is a justiciable principle. According to him, the
concept of constitutional identity has (or should have) some bearing on the validity of

constitutional amendments.

8 As David Dyzenhaus illustrates perfectly, it is possible to imagine that Schmitt may hold the view that the
matter is not justiciable, but rather a political question. On Schmitt’s view of legality concerning the 20 July
1932 coup carried out by the conservative-nationalist federal German government against the social-democrat
government of the Prussian state, see David Dyzenhaus, “Legal Theory in the Collapse of Weimar:
Contemporary Lessons?” The American Political Science Review 91, no. 1 (1997), pp. 125-127.

8 George P. Fletcher, “Constitutional Identity” Cardozo Law Review 12 (1992-93), p. 737.

8 Wojciech Sadurski, “European Consititutional Identity?” EUI Working Papers, no. Law No. 2006/33 (2006),
http://cadmus.eui.eu p. 5.

% Ruti G. Teitel, “Reactionary Constitutional Identity” Cardozo Law Review 14 (1992-93), p. 748. Although
Teitel agrees with George Fletcher on the point that “[n]ational identity operates as a justification for, or
reactionary argument against progress in constitutional theory”, she departs from Fletcher on certain aspects, for
example, on what she calls reactionary constitutional identity, which she seems to equate with majoritarian
democracy or conservatism.

% As correctly defined by Robin West, George Fletcher’s ““constitutional identity” refer[s] to ... our collective
and individual self-conception which we owe to our shared constitutional heritage, and which at least on
occasion determines outcomes in close constitutional cases in ways that “overarching principles of political
morality” do not” Robin West, “Toward a First Amendment Jurisprudence of Respect: A Comment on George
Fletcher’s Constitutional Identity” Cardozo Law Review 14 (1992-93), p. 759.

% Gary J. Jacobsohn, “Constitutional Identity” The Review of Politics 68 (2006), p. 375. Jacobsohn understands
the basic structure doctrine developed by the Supreme Court of India as more expressive of the constitutional
identity of India. Jacobsohn, “Constitutional Identity”, pp. 378-379.
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The concept of constitutional identity can be invoked normatively to assert that constitutional
amendments should be declared unconstitutional, since it infringes a particular identity.*® The
normative usage of constitutional identity seems to be used as an interpretive tool. However,
the idea of constitutional identity, being vague, does clearly specify the conditions under

which an amendment should be declared unconstitutional.

On the other hand, when constitutional identity is invoked as a conceptual notion, this use
should be considered within the legitimacy aspect of the issue at hand. We will offer the
details of this usage in the final, fourth, chapter and then adapt it to examine the legitimacy

aspect of the judicial review of constitutional amendments.

1.2.3. Rejection of the Idea of Unconstitutional Constitutional Amendments

Let us now consider the authors who reject the idea of a substantive review of constitutional
amendments. First of all, some authors suggest that the existence of unamendable
constitutional norms does not necessarily entail the judicial review of constitutional
amendments. This is indeed the view of the Venice Commission, according to which there is
no correlation between the existence of unamendable constitutional norms (substantial
limitations) and judicial review of constitutional amendments.®® The former does not
necessarily follow, or require, the latter. The unconstitutionality of amendments is one thing;

their annulment by a court is another.*®

% The explicit normative invocation of the concept of constitutional identity is made by the Federal
Constitutional Court of Germany in its decision with regard to the Lisbon Treaty. The Court ruled that if a
European Union law contravenes the constitutional identity of Germany codified in Article 79 (3) of the Basic
Law, that law may be declared inapplicable in Germany, see BVerfG, 2 BvE 2/08 (30 June 2009) parag. 241, the
English translation of the judgment can be found at
http://www.bundesverfassungsgericht.de/entscheidungen/es20090630_2bve000208en.html). A similar attempt
was made by the Constitutional Tribunal of Poland in its decision regarding the Lisbon Treaty, Judgment of 24
December, 2010 Ref. No. K 32/09. The full text of the decision of the Constitutional Tribunal of Poland with
regard to the Lisbon Treaty can be found at

http://www.trybunal.gov.pl/eng/summaries/documents/K_32 09 EN.pdf. Furthermore, it is reported that the
French Conseil Constitutionnel also invoked the concept of constitutional identity in the decision dated 27 July,
2006 (2006-540 DC), in which it decided that transposition of an EU directive to the French legal system could
not be contrary to a principle that is inherent to the constitutional identity of France. On this see Edouard
Dubout, “Les Régles Ou Princinpes Inhérent A L'identité Constitutionnelle De La France: Une Supra-
Constitutionnalité” Revue Francaise de Droit Constitutionnel 83 (2010), p. 452, footnote 5.

% (Venice Commission), “Report on Constitutional Amendment”, parag. 225. found at
http://www.venice.coe.int/docs/2010/CDL-AD(2010)001-e.pdf (last visited on 15th February, 2012).

% Jackson, “Unconstitutional Constitutional Amendments”, pp. 74-76.
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Some authors also argue that the extra-ordinary competence of a court to review
constitutional amendments on substantive grounds will exacerbate the counter-majoritarian
difficulty,”® which the judicial review in general brings about in a democratic system. When
asked how unamendable constitutional norms make sense, these authors invoke the
Norwegian example. Article 112 of the Norwegian Constitution stipulates that a constitutional
amendment “must never contradict the principles embodied in this Constitution, but solely
relate to modifications of particular provisions which do not alter the spirit of the
Constitution” They take this as an example that proves that without judicial enforcement, any
unamendable constitutional norms can make sense in a political realm; it can be “a directive

for the parliament”®’

Professor Kemal Gozler — an expert on constitutional law in Turkey, who approaches the
issue from a very formalist perspective — takes a middle way. In his view, if a constitution
includes unamendable provisions, reviewing the substance of constitutional amendments may
be considered possible. In that case, however, there must be a clear power-conferring rule in
the constitution in order for the court to be able to perform a substantive review of
amendments. If the constitution does not contain any unamendable clauses, the existence of
power to review constitutional amendments on procedural grounds cannot be construed as
bestowing competence on the constitutional court to review amendments on substantive

grounds.*®

The US scholarship overwhelmingly rejects the idea that a constitutional amendment can be

unconstitutional. Thus, the declaration of a constitutional amendment as unconstitutional by a

99

court would be bizarre, or, as one author suggests: an “abstract and apparently

% According to Alexander Bickel’s famous term ‘countermajoritarian difficulty’ emerges “...when the Supreme
Court declares unconstituitional a legislative act”... [because] “it thwarts the will of representatives of the actual
people of the here and now; it exercises control, not in behalf of the prevailing majority, but against it”
Alexander Bickel, The Least Dangerous Branch, Second ed. (New Haven; London: Yale University Press,
1986), pp. 16-17

% Roznai and Yolcu, “An Unconstitutional Constitutional Amendment- the Turkish Perspective: A Comment on
the Turkish Constitutional Court's Headscarf Decision”, p.199.

% Gozler, Judicial Review of Constitutional Amendments- a Comparative Study, p. 54. But he notes that in the
case of Turkey, where the Constitutional Court is not conferred the competence of review of the substance of
constitutional amendments, “only amending power has the authority to determine the meaning of limits™; limits
arising from unamendable provisions (articles, 1, 2 and 3) of the Turkish Constitution. Gézler, Judicial Review
of Constitutional Amendments- a Comparative Study, p. 54.

% However, there are adherents to the view that some constitutional amendments could be unconstitutional. For
example, Jeff Rosen states that if the flag burning amendment had been adopted by the Congress it would be
unconstitutional on the basis of the First Amendment’s mandatory prohibition of any abridgement of the
freedom of speech. Jeff Rosen, “Was the Flag Burning Amendment Unconstitutional?” The Yale Law Journal
100, no. 4 (1991), pp. 1073-1074. However, we do not agree with this statement regarding Germany.
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inconsequential matter”*® The main reason for this seems to stem from the conventional
account of constitutional amendments that we sketched at the beginning, as well as from
“democratic and rule of law considerations™'®* To put it more clearly, the adherence to the
conventional account of constitutional amendment seems to make it incomprehensible for
those scholars to contemplate that a constitutional amendment can be unconstitutional on
substantive grounds. As one constitutional law professor put it, it would akin to asking: “can
the Bible be unbiblical” '

For example, Bruce Ackerman states “... it would be absolutely right for the German

constitutional court to issue an opinion, absurd in the American context, striking down an

amendment...” (emphasis added).*®

Ackerman goes even further by stating that if part of the
First Amendment were repealed and replaced by a new provision making Christianity the
state religion, that amendment — however terrible and wrong it would be — would still be
counted as part of the US constitution. If a lawsuit were brought before the Supreme Court
seeking the declaration of the amendment’s unconstitutionality, the Supreme Court should
reject such a demand.’® Here, Ackerman, as the title of his article suggests, makes a
distinction between the legality and the legitimacy of the issue. As to the legality aspect, he
sticks to the text and practice of the US constitutional law, while he suggests that such an
amendment would be, from a political/legitimacy point of view, a mistaken and terrible

choice for the American people.

Similar to Ackerman, Robert Post upholds the view that a constitutional amendment cannot
be unconstitutional. He offers the clearest example of the inconceivability of an
unconstitutional amendment on substantive grounds. In this regard, his lengthy argument
deserves to be quoted: “[i]magine ... that an amendment to the United States Constitution
were to be properly and duly proposed by two-thirds of both houses of Congress, and properly
and duly ratified by the legislatures of three-fourths of the States. Imagine that the amendment

repeals the Twenty-Sixth Amendment and unambiguously provides that no one who is not yet

1% George Wright states that even though the issue of unconstitutionality is abstract, obscure, and
inconsequential, it may provide a better appreciation of the US Constitution. Wright, “Could a Constitutional
Amendment Be Unconstitutional?”, p.741.

101 jackson, “Unconstitutional Constitutional Amendments”, p.54.

192 Gary Jeffrey Jacobsohn, “An Unconstitutional Constitution? A Comparative Perspective” International
Journal of Constitutional Law 4, no. 3 (2006), p. 460.

193 Bruce A. Ackerman, We the People: Foundations (Cambridge, Massachusetts: Belknap Press of Harvard
University Press, 1991), p. 15.

104 Bruce A Ackerman, “Constitutional Politics/Constitutional Law” The Yale Law Journal 99, no. 3 (1989), p.
470 reprinted in Ackerman, We the People: Foundations, p. 14.
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21 years of age can vote for any federal official. Suppose... that a citizen of the United States
who is eighteen years of age and who wishes to vote in an upcoming Presidential election
brings suit in federal court for the right to vote. | take this to be paradigmatically easy case,
meaning that any judge who would decide for the plaintiff could be said not quite to
understand the practice of constitutional adjudication. [The judge] would ... rule against the
plaintiff on the grounds that the new amendment reflects the popular will of the people as
measured by the procedural standards of Article V, and that the amendment is therefore

properly enforceable as constitutional law” (emphasis added)'*

Indeed, it is a general assumption that constitutional amendment is the ultimate tool to
overturn an annulment by courts of a legislative act, or to overturn a court’s unpleasant or ex-
judicial interpretation of statutes and constitution.’® Samuel Freeman, who is a strong
supporter of the institution of judicial review, states that “[t]he [Supreme] Court’s revocation
of popularly enacted measures can be overridden only by constitutional amendment...”**" Ina
similar vein, the reason John Vile finds judicial review acceptable is the possibility of
amending the constitution.’® For Vile, “[t]he only explicit constitutional limitation on the
substance of amendments is the requirement of equal Senate representation in article V*%° To
offer another example: “... to prevent a willing and fully informed citizenry from voluntarily
choosing to confer rights or obligations upon itself, others or the state, or to foreclose a people
from structuring the apparatus of the state as it deems proper seems not only undemocratic in
the basic procedural meaning of the term but more precisely tyrannical in its metaphorical

sense” 110

105 post, “Democracy, Popular Sovereignty, and Judicial Review”, pp. 430-431.

106 Michael Stokes Paulsen, “Can a Constitutional Amendment Overrule a Supreme Court Decision?”
Constitutional Commentary 24 (2007), p. 285-290

197 Freeman, “Constitutional Democracy and the Legitimacy of Judicial Review”, p. 334. It seems that Freeman
also takes for granted that constitutional amendment is the ultimate tool to overcome the so-called democratic-
deficit, claimed to be created by the existence of the institution of judicial review.

198 v/ile, “Limitations on the Constitutional Amending Process”, p.382. For a similar view see Kent Greenawalt,
“The Rule of Recognition and the U.S. Constitution” in The Rule of Recognition and the U.S. Constitution, ed.
Matthew D. Adler and Kenneth Einar Himma (Oxford; New York: Oxford University Press, 2009), p. 31.

199 vsile, “Judicial Review of the Amending Process: The Dellinger-Tribe Debate”, pp. 24-25. Or see the
following quotation from Charles L. Black, Jr.”s book entitled The People and the Court: “[T]he people and
Congress always have in their hands the means (not only through constitutional amendment but through the
abundant power over the jurisdiction of all the federal courts) ... to remove the Court from the function of
guarding the Bill of Rights...” (emphasis added). Taken from Amar, “Philadelphia Revisited: Amending the
Constitution Outside Article V”, p.1088.

19 Albert, “Nonconstitutional Amendments”, p.9
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Even though the US literature vigorously advocates the impossibility and undesirability of the
judicial review of constitutional amendments on substantive grounds,*** the French
scholarship does not seem to agree on this. The French scholarship on this question is split.
On the one hand, there are adherents to the view arguing for the impossibility of judicial
review of the constitutionality of constitutional amendments by the Constitutional Council.
On the other hand, there are adherents to the view supporting judicial review of constitutional
amendments on substantive grounds by the Constitutional Council. And this division is
observed and assessed in a real constitutional case brought before the Constitutional Council
in 2003.1*

In 2003, the French Parliament amended the Constitution, the main aim of which was to
decentralize the organization of the French Republic. The amendment contained, among
others, a provision, which added (to Article 1 of the Constitution) the following disposition:
“the organization of the state is decentralized” This disposition, together with others, was
challenged before the Constitutional Council by the Senators on the grounds that it is contrary
to the republican form of the French State as stipulated in Article 1, and since this provision
cannot be the object of an amendment as set out by Article 89/5, the attempt to add the said

decentralization-disposition is unconstitutional.

In its decision, the Constitutional Council ruled that it had no competence to decide on the
matter. Its competence is confined to the strict textual reading of the Constitution,™** more
precisely, to Article 61 which specifies what kind of legislation the Council can review. The
Council held that Article 61 does not count constitutional amendments among the pieces of
legislation that can be reviewed by it, nor does it allow any other provision of the Constitution

to rule on the constitutionality of amendments.™**

1 One scholar goes even further, claiming that “[i]t would be a violation of the Constitution, of their sworn
oaths to be bound by it, for the Justices to “strike down” the plain text of a constitutional amendment” Paulsen,
“Can a Constitutional Amendment Overrule a Supreme Court Decision?”, p. 288.

12 Byt, in fact, it is said to go back to the earlier decisions of the Constitutional Council, such as Décision, n° 20,
1962 DC and also the decision of the Council with regard to the Maastricht Treaty in 1992. In the so-called
Maastricht 1l decision, the Constitutional Council held that article 7, 16, 89/4-5 cannot be subjected to
constitutional amendment. Yet, it maintained that the constituent power can abrogate, modify or complete the
nature of constitutional values in a form it deems appropriate, Décision, n° 92-312 DC du 02 Septembre 1992),
paragraph 19.

113 One scholar said the Conseil Constitutionnel preferred a restrictive interpretation of Article 61, read together
with article 89/5. Willy Zimmer, “Jurisprudence Du Conseil Constitutionnel- ler Janvier- 31 Mars 2003” Revue
francaise de droit constitutionnel 54 (2003), p. 383.

' Décision n° 2003-469 of 26 March, 2003.
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This decision of the Constitutional Council has been welcomed as well as criticized by
scholars. It will suffice to refer to the basic arguments of two scholars on the debate.*™ The
first scholar finds the decision to be, politically as well as legally, sensible — if decided
otherwise, it would be contrary to democracy and the principle of rule of law and thus it
would be disappointing.'® Contrary to this, an opponent to the decision argues that: “...it
Is quite improper to limit this guarantee [of Article 89/5] to a prohibition of return to a
monarchical government” '’ He maintains to this effect that the Constitution contains various
values, which are subject to be ranked. And the republican form of the French state is among
the higher values of the French Constitution. Therefore, judicial review must be possible to

see if an amendment attempts to undermine this value or not.

As mentioned by one lawyer, the disagreement in France also stems from the different
understanding of pouvouir constituant originaire and pouvouir constituant derivé.**® As these
two concepts will be discussed in more detail in the final chapter, we shall confine ourselves
to refer to this debate here.

To sum up, the question of whether constitutional amendments can be unconstitutional on
non-procedural grounds will, as supported by the dominant US literature and the practice of
French Constitutional Council, most probably be answered negatively at first glance in these
two well-functioning democratic countries. The question of the unconstitutionality of
amendments is sometimes framed as a moral-political issue of the justice or appropriateness
of the amendment, and sometimes it is simply taken for granted that no such question can
arise. In fact, as we have revealed, the practice supports this view in that, thus far, there have
been few examples in which constitutional amendments were challenged on substantive
grounds before a supreme or constitutional court in developed democratic countries. And, in
the existing examples, no such challenges have ever been successful in Western democratic

countries (for instance in Germany, France, and the US). **°

15 For the views of other scholars see Olivier Gohin, “La Réforme Constitutionnelle De La Décentralisation :
Epilogue Et Retour A La Décision Du Conseil Constitutionnel Du 26 Mars 2003” Petites Affiches, no. 113
(2003).

116 Marthe Fatin-Rouge Stéfanini, “Jurisprudence Du Conseil Constitutionnel- 1er Janvier- 31 Mars 2003” Revue
francaise de droit constitutionnel 54 (2003), p. 375, 379.

17 Zimmer, “Jurisprudence Du Conseil Constitutionnel- ler Janvier- 31 Mars 2003”,p.385. For another
supporter of this line of argument see Pfersmann, “Unconstitutional Constitutional Amendments: A Normativist
Approach”, pp. 107-108.

18 pascal Jan, “L'immunité Juridictionnelle Des Lois De Révision Constitutionnelle” Petites Affiches, no. 218
(2003).

119 For the examples, see footnotes 48 and 49.
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1.2.4. A Brief Assessment of the Literature and the Boundary between Legality and
Legitimacy

From the literature, developed either for the support or the rejection of the idea of substantive
judicial review of constitutional amendments, we can see that scholars overwhelmingly focus
on the legitimacy aspect of the issue. It seems that they have developed normative arguments
as to whether judicial review of constitutional amendments on substantive grounds is
legitimate or not — for example, in Dante Gatmaytan’s invocation of constitutionalism. It is
not only in Gatmaytan’s conception of constitutionalism, but also the concept of
constitutional identity that is addressed along the lines of the legitimacy concern. For
example, Bruce Ackerman and Robert Post are also concerned with the legitimacy aspect, in
that they seem to argue that the substantive judicial review of constitutional amendment
would be incompatible with the idea of (procedural) democracy.

There seems to be no separate concern or account regarding whether judicial review of
constitutional amendments on substantive grounds can be accounted for in terms of its
legality. For this reason, we argue that even though the legitimacy aspect of the issue of the
unconstitutionality of constitutional amendments springs to mind and thus is a cause for
immediate concern, the legality aspect cannot be ignored. Quite the opposite, the legality
aspect deserves particular (and separate) attention. Although it might not be possible to draw
a solid line between the two aspects, its practical implications and importance should not be
denied. The distinction between the two aspects is also significant, as they require different

modes of argument and different type of analysis.

Furthermore, it is highly unlikely that any theory of law attempting to account for the legality
of judicial review of constitutional amendments on substantive grounds can defeat democratic
challenges. The democratic challenge, as developed by Carlos Bernal on the basis of the
Colombian example of judicial review of constitutional amendments on substantive grounds,
refers to the fact that “given that the constitution was created by the people, the people
themselves, and not the Court, should have the authority to determine what the essential
elements of the constitution are. If the people themselves, directly or through their
representatives, have agreed to pass a constitutional amendment, it is because they have
decided that the amended element is not an essential element. This decision should be

ﬁnalnlzo

120 Bernal, “Unconstitutional Constitutional Amendments in the Case Study of Colombia”, p.347.
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For these reasons the legality and legitimacy of the issue must be separated, and examined
independently. “Theories of legal validity concern the existence conditions for valid law, for
legal systems, and consequently for the criteria of applicability of legal systems™ *** However,
the concern here is with the legality (or legal validity) of judicial decisions on the particular

subject of judicial review of constitutional amendments on substantive grounds.

The legality of a constitutional amendment, and its judicial review, involves two issues. For
the first, establishing whether the amendment is legally valid requires examining if it is
adopted in accordance with the constitution’s amendment clause. This is a procedural
examination of the legal validity of an amendment. Concerning the second issue, the legality
of an amendment can be scrutinized in terms of whether it conforms or must conform to some
superior constitutional norms, principles, or values. This suggestion might appear to be
contrary to our scheme with six items. Yet, determining whether there is a contradiction or not
depends on how one conceives of and conceptualizes those superior norms. If those norms do
not stem from natural law theory, then it makes sense to talk about superior principles or
values. In this case, when there is no conformity with such superior constitutional norms — let
us assume for the time being that there are such principles/values — the legality of an

amendment can be questioned.

The legitimacy of a constitutional amendment, and equally the judicial review of
constitutional amendments, concerns the merit of the amendment according to political
morality. Namely, whether it is a good or a bad thing with regard to the value that the
constitutional amendment should pursue (or the value which is pursued by the judicial review
of constitutional amendment on substantive grounds). This is a normative account of

legitimacy, but it is not the only one.

Legitimacy can also be approached sociologically, i.e. descriptively. In the latter account,
legitimacy is examined on the basis of some politico-moral values, which an actual legal and
political order aims to achieve and pursue. We will follow the sociological account in our

analysis of legitimacy of judicial review of constitutional amendments.

In order to provide a clearer reason for making the distinction between legality and
legitimacy, we can address the following question: does legitimacy depend merely on legality,

or can legality prove and exhaust legitimacy? We observe this kind of interchangeable use of

121 john Bogart, “Adjudication, Validity, and Theories of Law” Canadian Journal of Law and Jurisprudence 2,
no. 2 (1989), p. 163.
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legality and legitimacy in Max Weber. For Weber, legality is one of the three grounds for
legitimacy (the rational-ground), and the legitimacy based on legality is (believed) to prevail
in a modern state. Namely, Weber defends “legality as a form of legitimacy”*?> He does not

address how legality will be established.

According to Weber, once legality is established, legitimacy would automatically follow and
be bestowed on the authority using rational-legal power.'®® Discussing Weber’s view,
Habermas remarks that: “Max Weber regarded the political system of modern Western
societies as forms of “legal domination” Their legitimacy is based upon a belief in the legality
of their exercise of political power... It is the rationality intrinsic to the form of law itself that
secures the legitimacy of power exercised in legal forms”*?* It seems that Weber focuses on
the legality of legislation. We, rather, focus on the legality of judicial decisions. Thus, our
departure from Weber’s framework makes sense as we deal with how legality will be

established and analysed.

Furthermore, it will be argued that legitimacy cannot be proved exhaustively simply by
building it on legality. That is to say, when legality is obtained, legitimacy does not
necessarily follow. As far as the subject of this study is concerned, i.e. judicial review of
constitutional amendments, due to the democratic challenge, it cannot be argued that the
legitimacy of judicial review of constitutional amendment would be obtained once the legality

is attained.

On the other hand, defining and determining legality is a complex endeavour; an issue on
which Weber remains silent or disinterested. In this respect, it should be mentinoned that
when we refer to legality we mean the same thing as legal validity. We will trace the legality
of judicial review of constitutional amendments in the legal theory, as the issue in question
immediately brings to mind a closely related subject: the ultimate source of validity of legal

rules.

122 John P. MacCormick’s Introduction to Carl Schmitt, Legality and Legitimacy, trans. Jeffrey Seitzer (Durham
; London: Duke University Press, 2004), p. XXiv.

123 Max Weber, Economy and Society, ed. Guenther Roth and Claus Wittich, trans. Ephraim Fischoff, et al.
(Berkeley; Los Angeles; London: University of California Press, 1978; reprint, 1968 Badminter Press), p. 215,
217 etc.

124 For more on Max Weber’s concept of legality and legitimacy see Jurgen Habermas, “Law and Morality” in
The Tanner Lectures on Human Values (Salt Lake City: The University of Utah Press, 1988), p. 219. Also see
Alexander P. D'entreves, “Legality and Legitimacy” The Review of Metaphysics 16, no. 4 (1963), pp. 689-691.

44



In a modern legal system, a constitution is treated as the ultimate positive source. Thus,
something that is superior to a constitution (since by means of which substantive control of a
duly adopted constitutional amendment is realised) is, in some way, related to the issue of

ultimate source or criteria of validity of legal rules.

Another reason for focusing on legal theory is that in our examples, the highest courts of
Germany, India, and Turkey have all employed a competence which is not conferred on them
— and which is not expected to be conferred in a democratic regime — by their respective
constitutions. In this sense, what our scheme with six items is unable to explain can be

enlightened by two theories of positive law.

So, it must be underlined that one of our aims is to discover the conditions under which the
employment of a