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Abstract

The Intergovernmental Panel on Climate Change (IPCC) has stated in numerous reports that unless
urgent action is taken to curb the emission of greenhouse gases, irreparable damage will be done to the
Earth’s ecosystems, with major implications for human rights. The IPCC’s reports also demonstrate
that developing nations are most severely affected by the consequences of climate change, whereas
developed nations have reaped the most benefits from the greenhouse gas-producing activities that led
to climate change. This thesis considers the relevance of international human rights law to this equity
challenge, paying particular attention to the inter-relationship between international human rights law,
the United Nations Framework Convention on Climate Change (UNFCCC) and the general law of
State responsibility. The rules of attribution contained in the general law of State responsibility are
used to explain how action and inaction that contributes to climate change can be attributed to States.
The analysis of substantive rules leads us to believe that the UNFCCC and its Kyoto Protocol provide
minimum standards of protection against dangerous climate change, the breach of which is likely to
interfere with the enjoyment of human rights. Accordingly, a breach of the substantive provisions of the
UNFCCC or the Kyoto Protocol could highlight a violation of human rights obligations related to
climate change. The integrative approach presented in the thesis potentially enhances the effectiveness
of each framework, as it leads to more specific standards of care for individual States as well as a

broader framework for enforcing obligations.
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Chapter 1: Introduction

The rule of law is dependent upon a government that is willing to abide by the law. Disrespect
for the rule of law begins when the government believes itself and its corporate sponsors to be

above the law.

Tim de Christopher’

! Pre-sentencing statement in Salt Lake City District Court, Salt Lake City, USA on 26 July 2011.

? United Nations Secretary General, Ban Ki-Moon, ‘Address to High-Level Event on Climate Change’, 24 Sept. 2007. See
also, United Nations Development Programme, Fighting Climate Change: Human Solidarity in a Divided World (Human
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1.1  The Relationship between Climate Change and the Enjoyment of Human
Rights

Climate change has been characterised as one of the defining challenges of our time.” The Nobel Prize
winning Intergovernmental Panel on Climate Change (IPCC) has stated unequivocally in numerous
reports that greenhouse gas-emitting human activities are causing global warming and associated
damage to natural and human systems.’ The Earth has now warmed by about 0.85 degrees since pre-
industrialization, and this is mostly attributable to the fossil fuel combustion that facilitated the
economic development of what are now high-income countries from around 1750 onwards.* Carbon
dioxide stocked in the atmosphere is currently at an approximated level of 1,900 billion tonnes, a level
unprecedented in at least 800,000 years.” The IPCC has indicated that as a result of these existing
stocks, many aspects of climate change and associated impacts will continue for centuries even if
anthropogenic emissions of greenhouse gases are stopped today.’ However, greenhouse gases have not
been stopped and instead the flow of global emissions is expanding, partly as a result of increasing
contributions from countries that have relatively recently embarked on carbon-intensive pathways of
economic growth. This expansion leads to an accelerating increase of the atmospheric stocks of
greenhouse gases which, if it continues, could have catastrophic consequences for human populations.
The IPCC’s reports make it clear that the adverse effects of climate change are already posing
significant threats to human life, livelihoods and traditional cultures, especially in developing countries

with a limited capacity to adapt.” For example, inhabitants of low-lying coastal zones and small islands

? United Nations Secretary General, Ban Ki-Moon, ‘Address to High-Level Event on Climate Change’, 24 Sept. 2007. See
also, United Nations Development Programme, Fighting Climate Change: Human Solidarity in a Divided World (Human
Development Report 2007/2008) 8.

3 See, for example, Intergovernmental Panel on Climate Change, ‘Contribution of Working Group I to the IPCC Fifth
Assessment Report’ in Thomas F Stocker et al. (eds), Climate Change 2013: The Physical Science Basis (CUP 2013)
Section D.3, 2.2, 6.3, 10.3-6, 10.9 (finding that ‘It is extremely likely that human influence has been the dominant cause of
the observed warming since the mid-20" century’).

*Ibid 12.

> Ibid 5.

® Ibid.

7 Intergovernmental Panel on Climate Change, ‘Contribution of Working Group II to the IPCC Fifth Assessment Report’ in
Vicente R Barros et al. (eds), Climate Change 2014 Impacts, Adaptation and Vulnerability (CUP 2014) 13. See also,
United Nations Development Programme (n 2) 8 (pointing out that of the 262 million people affected by climate disasters
annually in the period 2000-2004, over 98 per cent lived in developing countries).
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are facing an increased risk of death, injury, ill-health and disrupted livelihoods due to storm surges,
coastal flooding and rising sea levels. Poor populations in rural and urban areas face the risk that
continuing rises in temperature, changing precipitation patterns and the increased occurrence of
drought, extreme weather events and flooding will cause the breakdown of food systems on which they
rely for sustenance. Urban populations are exposed to an increased risk of mortality and morbidity
during periods of extreme heat; and fishing communities in the tropics and the Arctic are already facing
climate change-induced water scarcity and irreversible degradation of marine and coastal ecosystems,
all of which puts their traditional livelihoods at risk.® It has been established with a relatively high
degree of certainty that these specific impacts are attributable to climate change (see Section 1.3). An
important premise of the thesis is that this attribution has normative consequences under existing
international human rights law.

It is also significant that there is evidence that provides insight into the consequences of various
emission scenarios and the sort of actions needed to alleviate the risks of future climate change. The
IPCC’s latest Physical Science Report carries a strong warning that without additional mitigation
efforts, and even with adaptation, by the end of the twenty-first century warming will lead to a ‘high to
very high risk of severe, widespread and irreversible impacts globally’.” Pathways that are likely to
limit warming to below 2 Celsius relative to pre-industrial levels would require substantial emission
reductions over the next few decades and near zero emissions by the end of the century, while
pathways to limit warming to lower levels associated with lower risks to human life, health and
traditional cultures will require deeper and more rapid cuts.'® In relation to emission pathways, the
IPCC’s Mitigation Report stresses that mitigation and adaptation capacity differ immensely between
countries, and that mitigation pathways that impose too heavy a burden on developing countries could
reduce the resilience of populations to the impact of climate change and other causes of environmental
stress.'' The International Energy Agency’s finding that 1.3 billion people are still without access to

electricity and 2.6 billion people are without clean cooking facilities (over 95 per cent of them in sub-

¥ See Intergovernmental Panel on Climate Change, ‘Contribution of Working Group II to the IPCC Fifth Assessment
Report’ (n 7) 13.

Intergovernmental Panel on Climate Change, ‘Contribution of Working Group I to the IPCC Fifth Assessment Report’ (n
3) 5 (stating that ‘most greenhouse gases (GHGs) accumulate over time and mix globally, and emissions by any agent (e.g.,
individual, community, company, country) affect other agents’).

" Tbid.
1 Intergovernmental Panel on Climate Change, ‘Contribution of Working Group III to the IPCC Fifth Assessment Report’
in Ottmar Edenhofer et al. (eds), Climate Change 2014: Mitigation of Climate Change (CUP 2014) 5.
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Saharan African or developing Asia) illustrates the IPCC’s recommendation that effective global
mitigation pathways must involve international cooperation to create or facilitate sustainable
development pathways in all regions.'

International human rights law is prima facie relevant in this case because climate change and
its associated impacts have an adverse effect on the enjoyment of internationally recognised human
rights. In the mushrooming literature on climate change and human rights, it has sometimes been
suggested that climate change as such violates human rights."” This proposition could have some
rhetorical force, but disregards the doctrinal point that human rights violations result from the actions
of States. This doctrinal point would seem to underpin much of the scepticism regarding human rights
and climate change. Bodansky, for example, sustains that despite the overwhelming body of evidence
about the man-made causes of climate change and its adverse effects on the enjoyment of human rights,
‘Legally, climate change no more violates human rights than does a hurricane, earthquake, volcanic
eruption, or meteor impact’.'* Bodansky’s conclusion, although legally accurate, sits uncomfortably
with the premise that the purpose of human rights law is, to quote the European Court of Human
Rights, ‘[to guarantee] not rights that are theoretical or illusory but rights that are practical and
effective’.”” Furthermore, the underlying presumption that international law allows States to permit or
perform greenhouse-gas emitting activities begs for a critical examination of legal norms.

This thesis will demonstrate that reconciling the lofty principles of international human rights
law with the realities of climate change is, in principle, possible. Existing norms of international law
are sufficient to establish State responsibility for acts and omissions that lead to dangerous climate

change and associated violations of human rights. This will be demonstrated through a legal analysis of

" Ibid 5.

" Simon Caney states, ‘it is clear that anthropogenic climate change violates [the right to life]’, citing factual evidence of
severe weather events and heatwaves that will lead to loss of life. Simon Caney, ‘Climate Change, Human Rights and Moral
Thresholds’ in Stephen Humphreys (ed), Human Rights and Climate Change (CUP 2009) 77. See also, Sumudu Atapattu,
‘Global Climate Change: Can Human Rights (and Human Beings) Survive this Onslaught?’ (2008) 20 Colo. J. Int'l Envtl. L.
& Pol'y 35, 47 (similarly basing her conclusion on factual evidence).

' Daniel Bodansky, ‘Climate Change and Human Rights: Unpacking the Issues’ (2010) 38 Ga. J. Int'l & Comp. L. 511,
519. See also, Siobhan Mclnerney-Lankford, ‘Human Rights and Climate Change’ in Michael B Gerrard and Gregory E
Wannier (eds), Threatened Island Nations: Legal Implications of Rising Seas and a Changing Climate (CUP 2012) 232
(suggesting that ‘aggregate problems of increased emissions, temperature rise, increased acidification of the seas, melting of
permafrost, droughts, floods, and extreme weather events, such as cyclones and tsunamis’ and ‘disparate and multifarious’
harms that are spread broadly over vast geographic areas’).

13 See, for example, Airey v Republic of Ireland (1979) Series A no 32, 2 EHRR, 305. See also, Stephen Humphreys,
‘Introduction: Human Rights and Climate Change’ in Stephen Humphreys (ed), Human Rights and Climate Change (CUP
2010) 11 (suggesting that the absence of a remedy for climate change victims would significantly undermine the hegemonic
status (or aspiration) of human rights law).
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three frameworks of international law and the way they are interrelated: international human rights law,
the lex specialis of the United Nations Framework Convention on Climate Change (UNFCCC),'® and
the general law of State responsibility. The relevance of the UNFCCC lex specialis for interpreting
human rights norms follows from the observation that this law not only has significant limits on States’
discretion to permit or perform activities that contribute to climate change, but also requires action that
reflects States’ differing historical responsibilities for climate change and their capabilities to respond
to it. An examination of the rules of attribution derived from the general law of State responsibility will
shed light on the wide range of climate change-related joint and individual conduct that could be
wrongful if it breaches a State’s obligations under international human rights law. The reliance on the
general rules of attribution links the thesis with a small but significant body of international legal
scholarship that has examined the relevance of the general law of State responsibility for climate
change damage.!” This thesis focuses on the rights of individuals and peoples as beneficiaries of
international human rights obligations, which allows us to draw conclusions about the circumstances in
which State action connected with climate change amounts to a wrongful act or acts under international
human rights law.

Conceptually, the thesis builds on the idea that international human rights law is intrinsically
linked with the concept of State sovereignty; and is a ‘key organising concept’ in general international
law,'® and incorporated into the lex specialis of climate change.'” Although human rights lawyers have

considered it to be a potential shield against human rights accountability, the thesis focuses on its

' United Nations Framework Convention on Climate Change (adopted 9 May 1992, entered into force 19 June 1993) 1771
UNTS 107 (UNFCCC).

7 See, for example, Christina Voigt, ‘State Responsibility for Climate Change Damages’ (2008) 77 Nordic J Int'l L 1, 2
(considering that the relevance of the law of State responsibility for climate change consists for a significant part in
‘providing injured States with a right to restitution and compensation’). See also, Roda Verheyen, Climate Change Damage
and International Law: Prevention Duties and State Responsibility (Martinus Nijhoff 2005), Richard SJ Tol and Roda
Verheyen, ‘State Responsibility and Compensation for Climate Change Damages: a Legal and Economic Assessment’
(2009) 32 Energy Policy 1109; Christian Tomuschat, ‘Global Warming and State Responsibility’ in Holger Hestermeyer et
al. (eds), Law of the Sea in Dialogue (Springer 2011), and René Lefeber, ‘Climate Change and State Responsibility’ in
Rosemary Rayfuse and Shirley V Scott (eds), International Law in the Era of Climate Change (Elgar 2012).

' James R Crawford, ‘Responsibility to the International Community as a Whole’ (2001) 8 Ind. J. Global Legal Stud. 303
12. See also, Benedict Kingsbury, ‘Sovereignty and Inequality’ (1998) 9 Eur.J.Int'IL. 599, 599 and Christopher G
Weeramantry, Universalising International Law (Martinus Nijhoff 2004) 38 (‘Whether we like it or not, the sovereign state
system provides the basis of current international law’).

1 UNFCCC, Preamble (‘Reaffirming the principle of sovereignty of States in international cooperation to address climate
change’).
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potential to function as ‘a common denominator for the world’s manifold cultures and traditions’.*
More specifically, State sovereignty may be understood in terms of international law that ‘not only
[serves] to place certain limits on the nature and scope of governmental authority but also [contributes]
to the development of a justifiable basis for that authority’.*' In the context of human rights, it is the
States’ sovereign power, including its capacity to legislate, that makes the State best suited to create the
conditions for the enjoyment of internationally protected human rights.** Similarly, States’ sovereign
capacity to regulate public and private actors’ emission-producing activities provides a potential basis
for obligations to protect the human rights of those affected by climate change. Emission-producing
activities affect human beings everywhere, and it is worth noting that the limits of a State's territory are
not the limits of its legal power: as the Permanent Court of International Justice found in the Lotus
case, States have ‘a wide measure of discretion [...] to extend the application of their laws and the
jurisdiction of their courts to persons, property and acts outside their territory’.”> This does not mean
that sovereignty entitles a State to do as it pleases: it was implicit in Lotus that the sovereignty of other
States and international law itself must be respected.”* The extent to which States’ obligations to
respect and ensure human rights are confined by territorial or jurisdictional considerations is explored
in detail in Section 2.2.2.

Sovereignty not only underpins States’ obligations to protect the human rights of people at
home and abroad, but also entitles them to cooperate internationally as equals and to invoke the
responsibility of other States for breaches of their international obligations for injury caused to its

nationals,” in accordance with Vattel’s doctrine where: ‘Whoever uses a citizen ill, indirectly offends

2 Crawford (n 18) 308. See also, Weeramantry (n 18) 112, 138 (‘The old view of sovereignty held that the manner in which
a sovereign dealt with his own subjects was that sovereign’s exclusive concern. No longer can any sovereign state plausibly
take up such a position, and no longer is the world public opinion prepared to accept such an attitude. [The] breach of the
walls of sovereignty which human rights doctrine has thus effected is a major factor conditioning both states and peoples
into the frame of mind that sovereignty is not absolute but must yield to certain universally accepted norms and standards’
[...] If state sovereignty is to continue into the indefinite future it can only be on the basis of a progressive enlargement of
the obligations attendant on sovereignty’).

! Matthew Craven, ‘Legal Differentiation and the Concept of the Human Rights Treaty in International Law’ (2000) 11
Eur.J.Int'IL. 489, 519.

2 See, for example, Brigit Toebes, ‘The Right to Health’ in Asbjern Eide, Catarina Krause and Allan Rosas (eds), (Martinus
Nijhoff 2001) 169 (noting that States’ obligations related to the right to health result from the States’ sovereign capacity to
provide ‘the basic conditions under which the health of the individual is protected and possibly even enhanced’).

3 The Case of the S.S. Lotus (France v Turkey) [1927] PCIJ Reports, Series A, No. 10.

* See also, Crawford (n 18) 308 (describing how international law has moved away from freedom from law or legibus
solutes).

» Articles on Diplomatic Protection, Report of the International Law Commission on the Work of its 58™ Session, Official
Records of the General Assembly, 58™ Session, Supp No 10, UN Doc A/61/10 (2006) (ILC Articles on Diplomatic
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the state, which is bound to protect his citizen’.*® Today the law of State responsibility reflects this
doctrine, but recognises that peoples and individuals, and not States, are the ultimate beneficiaries of
human rights obligations.”” An example of how sovereignty may function as a vehicle for the
protection of human beings against climate change and associated impacts is provided by the landmark
climate change case Massachusetts v EPA.*® Here the United States Supreme Court upheld the
argument submitted by a dozen states in the U.S., American Samoa, the District of Columbia, the cities
of New York and Baltimore and several non-governmental organisations that the regulation of
greenhouse gas emissions from motor vehicles fell within the mandate of the United States
Environmental Protection Agency (EPA). The most significant part of the Court’s decision sets out the
basis for standing against the defendants: standing was recognised based on the states’ sovereign
capacity ‘to have the last word as to whether its mountains shall be stripped of their forests and its
inhabitants shall breathe pure air’.*’ Section 2.3 of the thesis demonstrates that at the international
level, States can, in a similar vein, invoke the international responsibility of other States that act in
breach of their international obligations with regard to climate change to protect the right of their
people. On various occasions in the past some Small Island Developing States have expressed their
desire to raise the issue of climate change with the International Court of Justice.*

We should also note that the link between climate change and human rights has been articulated

in multilateral forums, by various human rights treaty bodies,”' and by the Conference of the Parties

Protection) Art 1 (referring to ‘diplomatic protection [consisting] of the invocation by a State, through diplomatic action or
other means of peaceful settlement, of the responsibility of another State for an injury caused by an internationally wrongful
act of that State to a natural or legal person that is a national of the former State with a view to the implementation of such
responsibility’, ibid 24). This definition was recognised as reflecting customary international law in Ahmadou Sadio Diallo
(Guinea v Democratic Republic of the Congo) (Preliminary Objections), [2007] ICJ Rep 582, para 39.

% Vattel, Le Droit des Gens (1758, Anon tr 1797) I vi, para 71. See also, James Crawford, Brownlie's Principles of Public
International Law (8th edn, OUP 2012) 607 (noting that there is no widespread recognition in general international law that
harm done to a State’s citizens triggers an obligation, not just an entitlement, to take international action under the law of
diplomatic protection).

7 See generally Dinah L Shelton, ‘Litigating a Rights-Based Approach to Climate Change’ (International Conference on
Human Rights and the Environment, Tehran, 13—14 May 2009).

* Massachusetts v EPA 549 US SC 497 (2007).

¥ Ibid 14 (quoting from another landmark environmental case, Georgia v Tennessee Copper Co. 206 US SC 230 (1907)).

30 See Rebecca Elizabeth Jacobs, ‘Treading Deep Waters: Substantive Law Issues in Tuvalu's Threat to Sue the United
States in the International Court of Justice’ (2005) 14 Pac. Rim L. & Pol'y J 103 and UN Press Release, ‘Palau Seeks UN
World Court Opinion on Damage Caused by Greenhouse Gases’, 22 Sept. 2011, available at
http://www.un.org/apps/news/story.asp?NewsID=39710&Cr=pacific+island&Cr1 (accessed 12 July 2014).

3 See, for example, UN CEDAW, Statement of the CEDAW Committee on Gender and Climate Change, adopted at 44th
Sess held in New York, USA, from 20 July to 7 August 2009. African Commission on Human and Peoples’ Rights,
‘Climate Change and the Need to Study Its Impacts on Africa’, ACHPR/ Res153 (XLVI)09, adopted at the 46th Ordinary
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(COP) to the United Nations Framework Convention on Climate Change (UNFCCC).*> The first
attempt to link human rights and climate change in an international agreement was made in November
2007, when several Small Island Developing States (SIDS) convened a conference on the human
impacts of climate change in order to stimulate concern about the human rights impacts of climate
change at the international level. The Small Island Conference led to the adoption of a document that
outlined the ‘clear and immediate impacts’ of climate change on human rights.”> Several months later
the UN Human Rights Council adopted Resolution 7/23 on human rights and climate change, initiated
by a ‘core group’ composed of the Maldives, Costa Rica and Switzerland. The resolution recognises

that climate change ‘poses an immediate and far-reaching threat to people and communities around the

Session (25 Nov 2009); Inter-American Commission for Human Rights, Press Release entitled TACHR Concludes Its 141st
Regular Session', Press Release No. 28/11 (1 April 2011), available at
http://www.cidh.oas.org/Comunicados/English/2011/28-11eng.htm (accessed 13 September 2014); Petition to the Inter
American Commission on Human Rights Seeking Relief from Violations Resulting from Global Warming Caused by Acts
and Omissions of the United States, availabe at http://www.earthjustice.org (accessed 13 June 2012). The Inuit petition was
not considered on admissibility: The Commission merely wrote a letter to the Petitioners advising them that the
Commission ‘will not be able to process your petition at present [...] The information provided does not enable us to
determine whether the alleged facts would tend to characterize a violation of rights protected by the American Declaration’
A.C. Revkin, ‘World Briefing Americas: Inuit Climate Change Petition Rejected” New York Times (16 Dec. 2006) 9.
However, the IACHR held a hearing on climate change and the petition triggered significant public and scholarly attention.
See Earthjustice Press Release entitled ‘Inter-American Commission on Human Rights to Hold Hearing on Global
Warming’, (6 Feb. 2007) available at http://www.earthjustice.org (accessed 1 July 2012; Elisabeth Caesens and Maritere
Padilla Rodriguez, Climate Change and the Right to Food: A Comprehensive Study (Heinrich Boll Stiftung Publications
Series on Ecology, Vol. 8, 2009) 92 (calling the Commission’s rejection of the petition a ‘missed opportunity to bridge the
gap’ between the climate change and human rights regimes) and Stephen Humphreys, Climate Change and Human Rights:
A Rough Guide (International Council on Human Rights Policy 2008) 43 (arguing that ‘[p]ioneering cases such as the Inuit
case will play an important part in creating space for innovation, assisted by a widening understanding of the reality of
anthropogenic climate change and its potential to injure’). Similar arguments in Hari M Osofsky, ‘The Inuit Petition as a
Bridge? Beyond the Dialectics of Climate Change and Indigenous Peoples' Rights’ (2005) 31 American Indian Law Review
675; Marguerite Middaugh, ‘Linking Global Warming to Inuit Human Rights’ (2007) 8 San Diego Int'l L.J. 179; Hari M
Osofsky, ‘The Geography of Climate Change Litigation: Implications for Transnational Regulatory Governance’ (2006) 83
Washington University Law Quarterly 1789 and Sara C Aminzadeh, ‘A Moral Imperative: The Human Rights Implications
of Climate Change’ (2006) 30 Hastings International & Comparative Law Review 231. Cf Jessie Hohmann, ‘Igloo as Icon:
A Human Rights Approach to Climate Change for the Inuit?’ (2009) 18 Transnat'l L. & Contemp. Probs. 295 (discussing
the risk of creating simplistic images of a traditional culture) and Joanna Harrington, ‘Climate Change, Human Rights, and
the Right to Be Cold’ (2007) 18 Fordham Envtl.L.Rev. 513, 526 (arguing that ‘The Commission’s decision to reject the
[Inuit] Petition on preliminary grounds is admirable, because although there is no doubt that human activities are
contributing to global warming, it is not clear that the State bears all responsibility for these activities’).

32 UNFCCC and Decision 1/CP.16 (adopted 10 Dec. 2010), UN Doc FCCC/CP/2010/7/Add.1 (15 March 2011) preambular
para 7 (quoting from UN HRC Res. 10/4) and ch I, para § (stating that ‘States should, in all climate change-related actions,
fully respect human rights”). For a general overview of international discussions on climate change and human rights, see
Siobhan Mclnerney-Lankford, Mac Darrow and Lavanya Rajamani, Human Rights and Climate Change: a Review of the
International Legal Dimensions (World Bank Study no 61308, 2011); for an account of the role of human rights law in
international climate negotiations see Lavanya Rajamani, ‘The Increasing Currency and Relevance of Rights-Based
Perspectives in the International Negotiations on Climate Change’ (2010) 22 Journal of Environmental Law 391.

33 Small Island Conference, Malé, Maldives, 13—14 Nov 20007, Malé Declaration on the Human Dimension of Global
Climate Change (14 Nov 2007) para 2.
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world and has implications for the full enjoyment of human rights’.>* It also requested the Office of the
High Commissioner on Human Rights (OHCHR) to undertake a detailed analytical study of the
relationship between climate change and human rights.”> The OHCHR replied to the request from the
Council by submitting a thirty-two page report to the Council’s 10" Regular Session.*® This report was
based on OHCHR research and submissions from more than thirty States, thirteen inter-governmental
organisations and seventeen non-governmental organisations.”’ The report details the implications of
climate change impacts and risks for the enjoyment of a range of human rights, including the rights to
life, adequate food, safe drinking water and sanitation, the highest attainable standard of health,
adequate housing and self-determination.”® In addition, it notes that ‘Industrialized countries, defined as
Annex | countries under the UN Framework Convention on Climate Change, have historically
contributed most to manmade greenhouse gas emissions’ while the impacts of climate change
‘disproportionally [affect] poorer regions and countries, that is, those who have generally contributed
the least to human-induced climate change’.”” It states that human rights standards and principles can
‘inform debates on equity and fair distribution of mitigation and adaptation burdens’ by ‘[focusing]
attention on how a given distribution of burden affects the enjoyment of human rights’,** and also
explicitly mentions that States’ obligations to address climate change include obligations owed to non-
nationals located outside a State’s territory.* Another key finding is that ‘International human rights
law complements the [UNFCCC] by underlining that international cooperation is not only expedient
but also a human rights obligation and that its central objective is the realization of human rights’.** Yet

the report fails to take these points to their logical conclusion, stating that ‘The physical impacts of

** Human Rights Council Resolution 7/23, Human Rights and Climate Change (UN Doc A/HRC/7/78, 14 July 2008)
preambular para 1.

* Ibid.

36 Report of the Office of the United Nations High Commissioner for Human Rights on the Relationship between Climate
Change and Human Rights, UN Doc A/HRC/10/61 (15 Jan. 2009). The report comments on five thematic areas: (a) the
relationship between the environment and human rights; (b) implications of the effects of climate change for the enjoyment
of specific rights; (c) vulnerabilities of specific groups; (d) human rights implications of climate change-induced
displacement and conflict; and (e) human rights implications of measures to address climate change.

37 For discussions of the report, see John H Knox, ‘Linking Human Rights and Climate Change at the United Nations’
(2009) 33 Harv. Envtl. L. Rev. 1 and R. Dudai, ‘Climate Change and Human Rights Practice: Observations on and around
the Report of the Office of the High Commissioner for Human Rights on the Relationship between Climate Change and
Human Rights.” (2009) 1 Journal of Human Rights Practice 294.

** OHCHR Report on Climate Change and Human Rights (n 36) paras 20-41.

% Ibid para 10.

* Ibid para 88.

*!bid paras 27, 33, 41, 74.

* Ibid para 99.
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global warming cannot easily be classified as human rights violations, not least because climate
change-related harm often cannot clearly be attributed to acts or omissions of specific States’.** It also
suggests that it is difficult to establish climate change-related human rights violations because it is
‘virtually impossible to disentangle the complex causal relationships linking historical greenhouse gas
emissions of a particular country with a specific climate change-related effect, let alone with the range
of direct and indirect implications for human rights’.** These two claims tend to confuse questions of
evidence with legal issues of State responsibility: it is the conduct of States, and not the occurrence of
weather-related impacts or the existence of causal relationships per se, which has the potential to
produce legal consequences under existing international law. This confusion is unfortunate because the
evidential complexity of climate change as a legal human rights issue begs for more, rather than less,
rigour in expert legal analysis. In any event, citing this complexity cannot replace such legal analysis.*
Despite these shortcomings, the report appears to have consolidated a political consensus about
the existence of a link between climate change and enjoyment of human rights.*® This consensus is
reflected in Resolution 10/4, adopted by the Council at its 10th Regular Session held in March 2009.
Here too it was initiated by the Maldives, Costa Rica and Switzerland. The resolution lists specific
rights that are implicated by climate change, building on the OHCHR report: ‘inter alia, the right to
life, the right to adequate food, the right to the highest attainable standard of health, the right to
adequate housing, the right to self-determination and human rights obligations related to access to safe
drinking water and sanitation’.*’ Climate change has since remained on the Council’s agenda: it held a
panel discussion on the relationship between climate change and human rights in 2009,* a meeting of
the Council’s annual Social Forum which focused entirely on climate change in 2010,* and a two-day

seminar on ‘addressing the adverse impacts of climate change on the full enjoyment of human rights’ in

* Ibid para 96.

* Ibid para 70.

* See also, Knox (n 37) 5 (stating that ‘The greatest shortcoming of the OHCHR report is that it says very little about the
content of states’ duties concerning climate change”).

4 Consolidating this consensus seems to have been the main objective of the initiators of the resolution. For a discussion,
see Marc Limon, ‘Human Rights and Climate Change: Constructing a Case for Political Action’ (2009) 33 Harv. Envtl. L.
Rev. 1 445.

* Human Rights Council Resolution 10/4, Human Rights and Climate Change (UN Doc A/HRC/10/L.11, 12 May 2009)
preambular para 7.

* UN Office of the High Commissioner for Human Rights, Summary of Discussion of Human Rights Council Panel
Discussion on the Relationship Between Climate Change and Human Rights held on 15 June 2009 at Palais des Nations in
Geneva, Switzerland (2014)16, para 103.

¥ United Nations, Report of the 2010 Social Forum of the Human Rights Council (Geneva, 4-6 Oct. 2010), UN Doc
A/HRC/16/62 paras 12, 43 and 60a.
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2012.%° At the 26™ Regular Session Bangladesh and the Philippines tabled a draft for a fourth resolution
on human rights and climate change, which resulted in the adoption of Resolution 26/27 on 23 June
2014.°" This resolution again calls for a panel discussion,”® perhaps reflecting its co-sponsors’
dissatisfaction with the lack of progress in the Council’s recognition of States’ obligations concerning
climate change.” Then on 17 October 2014, during the intercessional climate change negotiations prior
to the 20™ meeting of the Conference of the Parties to the UNFCCC in December 2014 in Lima
(COP20), Human Rights Council Special Procedure mandate holders issued an Open Letter stating that
‘There can no longer be any doubt that climate change interferes with the enjoyment of human rights

% and calls on all States to ensure full coherence

recognised and protected by international law’
between their human rights obligations and their efforts to address climate change.™

In view of the continuing uncertainty about the relationship between international human rights
law and the lex specialis of climate change, the thesis’ analysis of States’ existing human rights
obligations devotes specific attention to this relationship. Actual and potential synergies between the
two respective frameworks and the general law of State responsibility will also be explored. It is hoped
that this analysis not only highlights in what circumstances States may be internationally responsible
for climate change-related human rights violations, but also provides insight into the potential role of

the UN Human Rights Council and other human rights bodies in addressing the impact of climate

change.

> Human Rights Council Resolution 18/22, Human Rights and Climate Change (UN Doc A/HRC/18/ 22, 28 Sept. 2011)
para 2.

>! Human Rights Council Resolution 26/27, Human Rights and Climate Change (UN Doc A/HRC/26/27, 23 June 2014).

> Ibid para 6.

>3 The text of Resolutions 10/4, 18/22 and 16/27 is very similar, with the crucial paragraph on the relationship between
climate change and specific human rights evolving from ‘Noting that climate change-related impacts have a range of
implications, both direct and indirect, for the effective enjoyment of human rights’ (10/4) via ‘Emphasizing’ the same
(18/22) to ‘Emphasizing that the adverse effects of climate change have a range of implications, both direct and indirect, for
the effective enjoyment of human rights’ (16/27, italics added).

> 'Open Letter from Special Procedures mandate-holders of the Human Rights Council to the State Parties to the UN
Framework Convention on Climate Change on the occasion of the meeting of the Ad Hoc Working Group on the Durban
Platform for Enhanced Action in Bonn (20-25 Oct. 2014): A New Climate Change Agreement Must Include Human Rights
Protection for All'.

> Ibid.
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1.2 Methodology

The thesis takes its methodological starting point from legal scholarship on the relationship between
poverty and human rights; namely that some factual situations may indicate that human rights are being
violated even if internationally wrongful conduct is not immediately evident.’® Such factual situations
then prompt further analysis to establish violations (or to conclude that there are none) and, in the event
of violations, to restore the enjoyment of rights. This analysis necessarily involves the identification of
potentially responsible actors, as the non-enjoyment of a human right does not, in itself, amount to a
human rights violation.”” It also involves a legal analysis of the scope and content of international
human rights obligations. The focus of this thesis on States’ obligations and State responsibility,
because States remain the primary subjects of international law - despite the expanded role of non-State
actors in the international legal system. As Section 2.1.2 explains, States are categorised in
international climate change law as either ‘developed countries’, ‘developing countries’ or ‘economies
in transition’.

To set the stage for the legal analysis, a general overview of relevant facts is provided in
Section 1.3, complemented by brief factual discussions in Sections 3.3.1-3.3.4 in relation to specific
human rights. Against this factual background, the thesis examines the content of States’ obligations to
prevent dangerous anthropogenic interference with the climate system and associated adverse effects
on the enjoyment of human rights. The Introduction has already alluded to the notion that a human

rights violation involves an act attributable to at least one State that breaches an international obligation

>0 See, for example, Thomas Pogge, ‘Are We Violating the Human Rights of the Poor?’ (2011) 14 Yale Hum. Rts. & Dev.
L.J. 1; Margot E. Salomon, Global Responsibility for Human Rights: World Poverty and the Development of International
Law (OUP 2007); Polly Vizard, Poverty and Human Rights: Sen's Capability Perspective Explored (OUP 2006) and JC
Mubangizi, ‘Know Your Rights: Exploring the Connections Between Human Rights and Poverty Reduction With Specific
Reference to South Africa’ (2005) 21 South African Journal on Human Rights 32. See also, Philip Alston, ‘Ships Passing in
the Night: The Current State of the Human Rights and Development Debate Seen through the Lens of the Millennium
Development Goals’ (2005) 27 Hum. Rts. Q. 755, 786 (observing that the maxim that poverty violates human rights is true
in legal terms ‘to the extent that a government or other relevant actor has failed to take measures that would have been
feasible [...] and that could have had the effect of avoiding or mitigating the plight in which an individual living in poverty
finds him or herself’) and David Kinley, Civilising Globalisation (CUP 2009) 27 (arguing that ‘the incidence of poverty is a
reliable sign of attendant human rights problems. The asymmetry in the distribution of wealth between rich and poor
countries, and between the rich and poor within countries, is indicative [...] of the relative enjoyment of human rights”).

77 Velasquez Radriguez v Honduras Inter-American Court of Human Rights Series C No 4 (1988); 95 ILR 232, 291 para
175.
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that is binding on the State at the time the act was committed.”® This understanding of a human rights
violation as an internationally wrongful act is explained in Chapter 2, and is the basis for this thesis.
Accordingly, the thesis asks whether it is possible, as a matter of principle, to find one or several States
responsible for violations of human rights in climate change-related actions based on existing
international laws. I suggest that answering this question requires not only an analysis of the content of
States’ obligations under international human rights law, but also an analysis of States’ common and
differentiated obligations to address climate change under the UNFCCC and the inter-relationship
between the two. Thus, after setting out the legal framework of international human rights law in
Section 2.1.1, Section 2.1 identifies provisions of the UNFCCC and its Kyoto Protocol™ that are
relevant for human rights protection and which may be instrumental in assessing States’ compliance
with their human rights obligations. Section 2.1 also discusses the significance of the no-harm rule for
the interpretation of States’ human rights obligations related to climate change. Together, Sections
2.1.1-2.3.3 contain the substantive legal norms that are central to the thesis’ legal analysis.

The presentation of the normative framework is followed by a clarification of rules and
principles of general international law that inform the legal analysis. These are used to address what is
perhaps the greatest methodological challenge connected with the thesis topic, namely the absence of
international human rights jurisprudence dealing with climate change (or transnational problems with
similar features). This jurisprudential gap means that it not clear how open-textured provisions of
human rights treaties must be interpreted in the context of climate change. It is worth noting here that
most legal research on human rights and climate change has dealt with this challenge by analysing
existing human rights jurisprudence resulting from claims brought by individuals against their national
State, followed by an analysis to establish to what extent States’ obligations are limited by a presumed

‘territorial scope’ of human rights obligations.®” This territorial scope is often explored by reference to

*¥ For a discussion on the correlations between human rights, climate change and poverty see Thomas Pogge, ‘Poverty,
Climate Change, and Overpopulation’ (2010) 38 Ga. J. Int'l & Comp. L. 525; Wolfgang Sachs, ‘Climate Change and
Human Rights’ (2008) 51 Development 332; Peter Singer, ‘One Atmosphere’ in Stephen M. Gardiner ef al. (eds), Climate
Ethics: Essential Readings (OUP 2010); Flavio Comim, ‘Climate Injustice and Development: A Capability Perspective’
(2008) 51 Development 344.

% Kyoto Protocol to the United Nations Framework Convention on Climate Change (adopted 11 Dec. 1997, entered into
force 16 Feb. 2005) 2303 UNTS 148.

60 See, for example, John H. Knox, ‘Climate Change and Human Rights Law’ (2009) 50 Virginia Journal of International
Law 198, 202, and MclInerney-Lankford, Darrow and Rajamani (n 32) 41. This approach reflects the approach taken in a
significant body of human rights scholarship that has concerned itself with the identification of a supposed territorial scope
of human rights obligations. See, for example, Marko Milanovic, ‘From Compromise to Principle: Clarifying the Concept
of State Jurisdiction in Human Rights Treaties’ (2008) 8 Human Rights Law Review 411, 26 and Maarten Den Heijer and

27



human rights jurisprudence concerning extraterritorial conduct of States. The problem with this
approach is that it misses an important point: emission-producing activities that are known to cause
climate change occur primarily, if not solely, within the territories and jurisdictions of States. The
picture becomes even more blurred where reference is made to admissibility decisions to clarify the
content of substantive human rights obligations. For example, some scholars try to explain the content
of States’ obligations in addressing climate change by reference to the ECtHR’s admissibility decision
in Bankovic et al. v Belgium and 16 Other Contracting States,”’ concerned with the alleged
responsibility of members of the North Atlantic Treaty Organisation (NATO) for violations of the
ECHR resulting from NATO bombing in Belgrade in 1999. The analysis leads to an unusual line of
reasoning: the scope of States’ obligations to address climate change would be narrow because ‘if
dropping bombs on a city does not amount to “effective control” of its occupants, the less immediate
and drastic measure of allowing pollution to move across an international border would be unlikely to
constitute such control’.®* Subsequent jurisprudence indicates that the ECtHR’s reasoning on
‘extraterritorial’ obligations in the Bankovic case was flawed.”> All this emphasises the need for a
methodology that is more firmly rooted in existing rules and principles of international law, including
rules and principles pertaining to interpretation, whereby jurisprudence can serve as additional material
for analysis.

The thesis thus adopts a different methodology, namely one which interprets international

human rights law in its broader context of general international law. In doing so, it attempts to

Rick Lawson, ‘Extraterritorial Human Rights and the Concept of 'Jurisdiction” in Malcolm Langford et al. (eds), Global
Justice, State Duties: The Extraterritorial Scope of Economic, Social and Cultural Rights in International Law (CUP 2012).
On climate change specifically, see for example Edward Cameron and Marc Limon, ‘Restoring the Climate by Realizing
Rights: The Role of the International Human Rights System’ (2012) 21 RECIEL 204 (stating that ‘the possible
extraterritorial application of human rights [...] has always been a core, contestable and contentious issue at the heart of the
international human rights system and its capacity to address climate change’ and that ‘Clarifying the extraterritorial
dimension of human rights obligations in the context of climate change is especially important for vulnerable countries and
communities’. Cf Barbara Frey, ‘Obligations to Protect the Right to Life: Constructing a Rule of Transfer Regarding Small
Arms and Light Weapons’ in Mark Gibney and Sigrid Skogly (eds), Universal Human Rights and Extraterritorial
Obligations (University of Pennsylvania Press 2010) 50 (‘“When a state party has the means to prevent the violation of core
human rights treaty obligations outside its territory and fails to do so, it is acting contrary to the object and purpose of the
treaty and violates the principle of pacta sunt servanda’).

%! Bankovic et al. v Belgium and 16 Other Contracting States (Admissibility), App no 52207/99 (ECtHR, 12 Dec 2001). For
discussions see Fons Coomans and Menno T. Kamminga, Extraterritorial Application of Human Rights Treaties
(Intersentia 2004) and Marko Milanovic, Extraterritorial Application of Human Rights Treaties (OUP 2011)

62 Mclnerney-Lankford, Darrow and Rajamani (n 32) 41. For a similar line of argument with a less definite conclusion see
Knox (n 60) 202.

83 See Al-Skeini v United Kingdom App no 55721/07 (ECtHR, 7 July 2011), paras 136—7 and Al-Jedda v United Kingdom
App no 27021/08 (ECtHR, 7 July 2011). See further Marko Milanovic, ‘Al-Skeini and Al-Jedda in Strasbourg’ (2012) 23
EurJ.Int’IL 121.
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accommodate Norgaard’s point that the existence of rights or responsibilities should be kept
analytically separate from the question of their justiciability.** This doctrinal point is important for
addressing the human rights dimension of what the IPCC calls ‘a collective action problem at the
global scale’.®” First of all this is because the legally binding nature of human rights obligations
evidently does not depend on their justicability.®® We should recall that international law is a legal
system that emerged largely in the absence of institutions and accordingly developed as a system based
on the recognition of States as ‘political entities equal in law, similar in form [...] the direct subjects of
international law’.®” Enforcement of these obligations was traditionally, as Crawford puts it, ‘[if] short
of war, by way of moral opprobrium or by reciprocal denial of benefits’.®® International law has
developed significantly, both normatively and institutionally, but it still lacks a compulsory jurisdiction
and a law-making authority.” This does not mean, however, that international law is not effective:
Dame Rosalyn Higgins, for example, has convincingly argued it is most accurately characterised as a
‘continuing process of authoritative decisions’’’ that ‘provides normative indications for States in their
relations with each other’.”! Sir Malcolm Shaw points out that ‘Law is that element that binds the
members of the community together in their adherence to recognised values and standards [...]
regulating behaviour, and reflecting to some extent, the ideas and preoccupations of the society in
which it functions’.”* Based on this understanding, international human rights law may be significant in
dealing with climate change irrespective of whether or not victims of climate change can enforce this
law through litigation. The lack of scholarly work on the opportunity to enforce international human

rights law ‘as between States’ as a method of compelling compliance with obligations to protect the

8 Carl Aage Norgaard, The Position of the Individual in International Law (Munksgaard 1962).

6 Intergovernmental Panel on Climate Change, ‘Contribution of Working Group III to the IPCC Fifth Assessment Report’
(n11)5.

66 See, for example, General Comment No. 31: The Nature of the General Legal Obligation Imposed on States Parties to
the Covenant (26 May 2004) CCPR/C/21/Rev1/Add 13 HRC para 5 (highlighting the significance of the principle of pacta
sunt servanda in relation to the International Covenant on Civil and Political Rights).

67 Reparation for Injuries Suffered in the Service of the United Nations (Advisory Opinion) [1949] ICJ Rep 174 177-178.

68 Crawford, Brownlie's Principles of Public International Law (n 26) 9.

6 Precisely these features have led to the conclusion, particularly in the positivist school, that international law was only
‘law improperly so called’. See John Austin, The Province of Jurisprudence Determined (Wilfrid E. Rumble (ed), CUP
1995) 123 and HLA Hart, The Concept of Law (Penelope A. Bulloch and Joseph Raz (eds), 2nd edn, Clarendon Press 1994)
ch. 5. Cf Jeremy Bentham, An Introduction to the Principles of Morals and Legislation (Athlone 1970) 68.

" Rosalyn Higgins, ‘Policy Considerations and the International Judicial Process’ (1968) 17 Int'l & Comp. L.Q. 58, 58.
71'Rosalyn Higgins, Problems and Process: International Law and How We Use It (OUP 1994) 95.

2 Malcolm N Shaw, International Law (5th edn, CUP 2003) 1.
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Earth’s climate system (and vice versa) is another reason for allocating a central role to the law of State
responsibility in the thesis” methodology and argument.

Chapter 2, Section 2 prepares the legal analysis by discussing how to interpret the substantive
norms set out in Section 2.1, irrespective of who does the interpreting. Section 2.2.1 explains the
significance of general principles of interpretation for the analysis of States’ human rights obligations.
Section 2.2.2 highlights the importance of an ends-oriented interpretation for clarifying the obligations
of States vis-a-vis non-nationals who reside outside the State’s territory but are affected by its action or
non-action related to climate change. This rests on the understanding that the object and purpose of
human rights law is ‘the protection of basic rights of individual human beings, irrespective of their
nationality’.”” The examination of the general characteristics of human rights obligations further
suggests that the these obligations limit States’ discretion in the enactment of legislation, the
formulation of policies and international relations and cooperation.”* This is a conclusion which sets
the stage for the analysis of specific obligations related to climate change. It is also what distinguishes
international law most clearly from national civil liability regimes, which may be less well equipped to
address climate change than the international legal system.”

Still on a preliminary note, Section 2.2.3 discusses how the UNFCCC and the Kyoto Protocol,
as forms of lex specialis, relate to States’ international human rights obligations. More specifically, the
doctrinal question addressed concerns the role of human rights law in the international legal system
where lex specialis is already in place and appears to create parallel obligations and fora for discussion
and cooperation. It is important to note that some authors have argued that the UNFCCC is an
exemplary instrument that does not impose binding obligations on State Parties. Tomuschat, for
example, writes that the concept of common but differentiated responsibilities and respective

capabilities (CBDRRC) is ‘intended to convey the idea that humankind as a whole has a moral duty to

™ The Effect of Reservations on the Entry into Force of the ACHR (Articles 74 and 75) (1982) 2 Inter-AmCtHR (Ser A),
(1982) 3 HRLJ 153 .

™ As one commentator noted in relation to the ECHR, ‘Every government is aware that by subscribing to the Convention, it
places itself in a position in which domestic laws and practices may have to be modified to avoid impinging on [...] various
liberties’ JG Merrills, The Development of International Law by the European Court of Human Rights (Manchester
University Press 1993) 106.

” See, for example, Douglas A Kysar, ‘What Climate Change Can Do About Tort Law’ (2012) 42 Environmental Law
Reporter 1074041 (stating that in climate change litigation based on tort law judges would have to ‘stretch in plaintiffs’
direction’ to accept a ‘probabilistic, risk-enhancement conception of causation rather than requiring proof of actual cause’)
and N Mustapher, Exploring the Potential of Tort-Based Climate Change Litigation in Uganda (2008) 13 (finding that
‘causal pathways in the climate change context are too complex and speculative to ground a duty of tort responsibility under
conventional approaches’).
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ensure the continued existence of natural conditions that permit its survival’’®

and ‘does not carry the
usual meaning as denoting a binding obligation under international law’.”” Bodanksy and Rajamani
maintain that the UNFCCC ‘does not impose strong substantive commitments on countries’ but instead
‘puts in place a long-term, evolutionary process to address the climate change problem that: enunciates
the regimes ultimate objective and guiding principles; establishes an infrastructure of institutions and
decision-making mechanisms; promotes the systematic collection and review of data; and encourages
national action’.”®

The argument that a legally binding treaty could be premised on nothing more than moral duties
does not stand up to analytical scrutiny. Indeed, by virtue of being a treaty, the UNFCCC has
immediate legal effects including its own enforcement potential. The principles of the UNFCCC are
contained in the operational part of the treaty and its provisions, especially those relating to developed
country parties, are framed in imperative terms.”” Treating such treaty provisions as non-binding
contradicts the duty of performance and the principle of pacta sunt servanda.*® Verheyen and Voight
have come to the same conclusion based on a legal analysis of UNFCCC provisions and the Kyoto
Protocol in accordance with the general law on treaties. They acknowledge that although the emission
of greenhouse gases per se is not prohibited under the UNFCCC,*' a State’s failure to take preventive
measures in accordance with its differentiated obligations under the Convention could give rise to a
breach of obligation for which the State would be internationally responsible.®” It is worth stating the
obvious, namely that the level of compliance with States’ obligations under the UNFCCC is an

unreliable indicator of the treaty’s relevance for human rights protection. Furthermore, it is worth

highlighting that abstract legal principles are capable of producing concrete obligations trough a

"® Tomuschat (n 17) 8.

7 Ibid.

7 Daniel Bodansky and Lavanya Rajamani, ‘The Evolution and Governance Architecture of the Climate Change Regime’
in Detlef Sprinz and Urs Luterbacher (eds), International Relations and Global Climate Change (2nd edn, MIT Press 2013)
2.

™ See also, Andrew Strauss, ‘Climate Change Litigation: Opening the Door to the International Court of Justice’ in William
C.G. Burns and Hari M. Osofsky (eds), Adjudicating Climate Change: State, National and International Approaches (CUP
2009) 354 (stating, in relation to the ‘general perception’ that the articles of the UNFCCC do not create binding obligations,
that ‘Given the treaty’s obligatory language regarding remediation of the global warming problem, particularly by
developed countries, it is quite possible [...] that the ICJ would decide this not to be the case’.

% The exception is when a treaty is contrary to a peremptory norm of international law. See Vienna Convention on the Law
of Treaties (adopted 23 May 1969, entered into force 27 Jan. 1980) 1155 UNTS 331, Art 53.

¥1 Tomuschat (n 17) 8.

82 Verheyen (n 17) 79ff, and Voigt (n 17) 22 (both pointing out that Arts 2 and 4(2) of the UNFCCC and Arts 2-3 of the
Kyoto Protocol impose legal obligations on developed States to mitigate climate change). For a different view see
Tomuschat (n 17) 18.
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process of interpretation.” The development of international human rights law shows how the
disagreement among States as regards the scope of their legal obligations does not negate their
obligation or justify its violation. Instead it creates a need for an independent and impartial judge to
determine the existence or scope of a specific legal obligation.* Since the UNFCCC does not create a
judicial process, the legal interpretation of its provisions probably depends on the jurisdictional
capacity and willingness of other judicial and quasi-judicial bodies.*® This stresses the need to
understand to what extent international human rights law and the law of State responsibility can

function as ‘adjoining fields’*®

to the international climate change regime. In particular, a potential for
‘systemic integration’ of UNFCCC norms and the Kyoto Protocol into other fields of law is already
apparent from recent cases brought before national and regional courts.®’

Building on this point, the final part of Chapter 2 explores how international human rights law
and the general law of State responsibility relate to one another. The law of State responsibility
contains ‘the general conditions under international law for the State to be considered responsible for
wrongful actions or omissions, and the legal consequences which flow therefrom’.*® Accordingly, the

law of State responsibility may be called ‘the general secondary law of international obligations, in the

same way that the Vienna Convention [on the Law of Treaties] provides the general secondary law of

% Ronald Dworkin, Taking Rights Seriously (HUP 1977) 22-28. This point was evidenced by Dworkin’s discussion of a
United States Supreme Court case Riggs v Palmer 115 NY 506, 22 NE 188 (1889), where the application of a principle was
decisive in the outcome, despite the fact that rules existed which could have been applied.

% Dworkin (n 83). Dworkin’s work is particularly important for understanding how abstract legal principles are capable of
producing concrete obligations trough a process of interpretation. This argument was evidenced by a discussion of a United
States Supreme Court case Riggs v Palmer where the application of a principle was decisive in the outcome, despite the fact
that rules existed which could have been applied.

% See generally Hari M Osofsky, ‘The Continuing Importance of Climate Change Litigation’ [2010] Climate Law 3.

% To borrow from Tawhida Ahmed and Duncan French, ‘Competing Narratives in Climate Change Law’ in Stephen
Farrall, Tawhida Ahmed and Duncan French (eds), Criminological and Legal Consequences of Climate Change (Hart 2012)
254-55.

¥7 The Court of Justice of the European Union (CJEU)'s decision in the 2011 case that resulted from a challenge to the EU’s
emission trading scheme brought jointly by the Air Transport Association of America and several North American airlines
shows that a Catch-22 might result from a lack of clarity: the Court considered itself unable to apply provisions of
international law (here, the Kyoto Protocol) on the basis that the provisions relied upon were insufficiently clear and
precise. See Case C-366/10, Air Transport Association of America, American Airlines Inc., Continental Airlines Inc.,
United Airlines Inc. v Secretary of State for Energy and Climate Change CJEU [2011] OJ C 260/9. We should point out,
however, that this restriction follows from the CJEU’s interpretation of EU law and is not related to international law as
such. Indeed, neither Art 31(3)(c) of the VCLT nor any other international rule of interpretation requires rules to be clear
and precise in order to fufill an interpretative function.

% James Crawford, The International Law Commission's Articles on State Responsibility: Introduction, Text, Commentaries
(CUP 2002) 31.
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treaties’.*” However, its relevance to the international human rights regime—a regime that gives effect
to non-reciprocal obligations—is worth analysing.”’ We should recall that during the protracted
drafting of the ILC’s Articles on the Responsibility of States for Internationally Wrongful Acts (ARS),
the diversity (and volume) of substantive norms of international law increased significantly, with a
proliferation of obligations with third-party beneficiaries and obligations concerning common areas,
including outer space, the high seas and the Earth's climate system.”' The ARS reflect these
developments and accommodate for obligations that are owed to the ‘international community as a
whole’ into the general law of obligations, marking a departure from the ‘classical bilateralism of the
duty/right paradigm’.”> Section 2.3.1 explains that part of the relevance of the law of State
responsibility still consists of the doctrine expressed by the Permanent Court in the Factory at Chorzow
case that ‘it is a principle of international law, and even a general conception of law, that any breach of
an engagement involves an obligation to make reparation’,”” but highlights that the law of State
responsibility is not a liability system with the primary or exclusive goal of providing injured persons
with compensation. As Sections 2.3 (State responsibility), 3.1 (attribution of conduct) and 3.3
(substantive norms) will explain, wrongful conduct can be established even when no-one has been
injured as a result of the wrongful act. This means that (in contrast to what some scholars have
suggested) it is evidently not necessary to ‘disentangle the cobweb of individual acts by States and
societal forces”™ in order to establish the wrongful nature of certain climate change-related conduct.
Having set the stage for the main legal analysis, Section 3.1 explorers how human action and
inaction leading to climate change can be attributed to States under the general rule of attribution. It
first examines general rules and then specifically explores how these rules apply to different scenarios
of wrongful conduct involving multiple States acting jointly or collectively. This is followed by an in-

depth analysis of substantive norms of international human rights law in Section 3.3, which focuses on

% Crawford (n 18) 310.

% Dinah Shelton, Remedies in International Human Rights Law (2nd edn, OUP 2010) 98.

*! Dinah Shelton, ‘Righting Wrongs: Reparations in the Articles on State Responsibility’ (2002) 96 Am.J.Int.Law 833, 834.
%2 International Law Commission, Third Report on State Responsibility by Mr. James Crawford, Special Rapporteur on
State Responsibility (2000) UN Doc A/CN.4/507 (15 March 2000) 43, para 96. See also, Malgosia Fitzmaurice,
‘International Responsibility and Liability’ in Daniel Bodansky, Jutta Brunnée and Ellen Hey (eds), The Oxford Handbook
of International Environmental Law (OUP 2007) 1020 (pointing out that one of the problems with the law of State
responsibility has been how to overcome this paradigm, and 'how to reflect the features of the many environmental
obligations that have as a goal the protection of the common interest').

% Case Concerning the Factory at Chorzow (Germany v Poland) [1927] PCIJ Rep Series A no 17, 29.

% Tomuschat (n 17)9.

33



the scope of States’ obligations related to the exercise or non-exercise of their regulatory capacity and
their capacity to cooperate with other States. Because States’ obligations under international human
rights law are to a large extent rights-specific,” it considers obligations derived from four specific
rights: the right of self-determination; the right to life; the right to enjoy culture; and the right to the
highest attainable standard of health. The conclusion that international human rights law imposes
standards of care on each State that can be ascertained through an analysis of facts and environmental
standards that are already binding on the State opens the door to an analysis of the relevance of States’
existing obligations under the UNFCCC for clarifying the content of human rights obligations of States
with differing responsibilities for climate change and different capacities to address it. The Conclusion
makes final remarks about the potential role of the law of State responsibility in strengthening the legal

protection offered by international law to peoples and individuals affected by climate change.

% For a more detailed discussion see V Engstrom, ‘Who Is Responsible for Corporate Human Rights Violations?’ [2002]
Abo Akademi University Institute for Human Rights 18.
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1.3 The Science

The scientific evidence on climate change is largely interrelated with the international norms discussed
in this thesis, and the role of the IPCC in the development of these norms requires closer examination.
The function of the IPCC is to ‘provide internationally coordinated scientific assessments of the
magnitude, timing and potential environmental and socio-economic impact of climate change and
realistic response strategies’.”® This is achieved by reviewing and assessing ‘the most recent scientific,
technical and socio-economic information produced worldwide relevant to the understanding of climate
change’.”” The IPCC has grown into a body that involves thousands of scientists assessing climate
change and the damage it can cause. Its first Assessment Report on climate change was published in
1990, and played a key role in the drafting and adoption of the UNFCCC: the treaty reflects recognition
of a causal link between human activities that lead to the emission of certain greenhouse gases
(primarily CO,) and climatic changes which produce ‘adverse effects’. It contains a legal definition of
climate change (Art. 1), which defines it as ‘a change of climate which is attributed directly or
indirectly to human activity that alters the composition of the global atmosphere and which is in
addition to natural climate variability observed over comparable time periods’.”® States’ obligations
under the treaty relate to an ‘ultimate objective’ of achieving, ‘in accordance with the relevant
provisions of the Convention, stabilization of greenhouse gas concentrations in the atmosphere at a
level that would prevent dangerous anthropogenic interference with the climate system’ (Art. 2).
Climate change and its ‘adverse effects’ are acknowledged as ‘a common concern of humankind’, and
‘adverse effects’ are defined as ‘changes in the physical environment or biota resulting from climate
change which have significant deleterious effects on the composition, resilience or productivity of
natural and managed ecosystems or on the operation of socio-economic systems or on human health
and welfare’.”” The adequacy of States’ obligations is subject to review by the Conference of the

Parties ‘in light of the best available scientific information and assessment on climate change and its

% UNFCCC, Preamble, para 5.

71PCC website, http://www.ipcc.ch/organization/organization.shtml#.Us_UznnxbwI (accessed 1 December 2014).
% UNFCCC, Art 1 (emphasis added).

9 UNFCCC, Preamble and Art 1.

35



. . . . . 100 . . . .
impacts, as well as relevant technical social and economic information’,~ which in practice is

provided by the IPCC.

The IPCC produced follow-up reports in 1996, 2004, 2007 and 2014, and a large number of
technical papers, meeting reports, and regular conferences. In all these reports, the [IPCC has confirmed
that the observed phenomenon of climate change is largely man-made and caused by the excessive
emission of anthropogenic greenhouse gases since industrialisation. In 1996 the IPCC found ‘stronger
evidence that most of the warming observed over the last fifty years is likely to be attributable to
human activities’.'”! In its Fourth Assessment Report, the IPCC confirmed, based on observations of
increases in global average air and ocean temperatures, widespread melting of snow and ice and rising
global average sea level that ‘Warming of the climate system is unequivocal’.'”” The Summary for
Policymakers of the Fifth Assessment (2014) confirms again that ‘Human influence on the climate
system is clear’ and ‘evident from the increasing greenhouse gas concentrations in the atmosphere,
positive radiative forcing [i.e that has a warming effect on the climate], observed warming, and
understanding of the climate system’.'”® It states that ‘It is extremely likely that more than half of the
observed increase in global average surface temperature from 1951 to 2010 was caused by the
anthropogenic increase in greenhouse gas concentrations and other anthropogenic forcings together’
and that ‘Greenhouse gases contributed a global mean surface warming /ikely to be in the range of
0.5°C to 1.3°C over the period 1951 to 2010, with the contributions from other anthropogenic forcings,
including the cooling effect of aerosols, likely to be in the range of —0.6°C to 0.1°C’. Thus
anthropogenic influence on the climate system is plainly distinguishable from natural forcings: ‘the
contribution from natural forcings is /ikely to be in the range of —0.1°C to 0.1°C, and from natural
internal variability is likely to be in the range of —0.1°C to 0.1°C’.'"* The Fifth Assessment Report also

clarifies the influence of humans on specific adverse effects of climate change, finding that

1% UNFCCC, Art 4(2)(d).

ot Intergovernmental Panel on Climate Change, ‘Contribution of Working Group I to the IPCC Second Assessment Report
(1996)’ in John T Houghton et al. (eds), Climate Change 1995: The Science of Climate Change (CUP 1996).

102 Lenny Bernstein et al., ‘Synthesis Report, adopted at IPCC Plenary XXVII, Valencia, Spain, 12—-17 Nov 2007’ in
Climate Change 2007 (Intergovernmental Panel on Climate Change 2007) 30.

103 Intergovernmental Panel on Climate Change, ‘Contribution of Working Group I to the IPCC Fifth Assessment Report
(2013)’ (n 3) 13.

1% Tbid (adding that ‘Together these assessed contributions are consistent with the observed warming of approximately
0.6°C to 0.7°C over this period’).
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‘ Anthropogenic influences have very likely contributed to Arctic sea ice loss since 1979°'* and to the

global mean sea level rise since the 1970s.'%

The most recent IPCC report on Impacts, Adaptation and Vulnerability provides evidence of

‘risks of climate change that warrant consideration’, including ‘potentially severe impacts relevant to

“dangerous anthropogenic interference with the climate system” as described in Article 2 of the UN

Framework Convention on Climate Change’ which ‘can involve potentially large or irreversible

consequences, high probability of consequences, and/or limited adaptive capacity’.'”” The report

expressed ‘high confidence’ that ‘key risks that span sectors and regions’ include the following:

ii.

iil.

1v.

Vi.

Vii.

Viil.

Risk of death, injury, and disrupted livelihoods in low-lying coastal zones and Small
Island Developing States, due to rising sea levels, coastal flooding, and storm surges;
Risk of food insecurity linked to warming, drought, flooding and precipitation
variability, particularly for poorer populations;

Risk of severe harm for large urban populations due to inland flooding;

Risk of loss of rural livelihoods and income due to water scarcity and reduced
agricultural productivity, particularly for farmers and herders with minimal capital in
semi-arid regions;

Risk of breakdown of infrastructure networks and essential services (such as water,
electricity and health services) as a result of extreme weather events;

Risk of loss of marine ecosystems and consequent coastal livelihoods, especially for
fishing communities in the tropics and the Arctic.

Risk of loss of terrestrial and inland water ecosystems and the services they provide for
livelihoods.

Risk of mortality, morbidity, and other physical harm during periods of extreme heat,

particularly for vulnerable urban populations and those working outdoors.'”®

195 Ibid 17.

Tbid.
197 Ibid 6-7.
198 Ibid.
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The report notes that due to the time lapse between the emission of anthropogenic greenhouse gases
and the effects on the climate system, ‘Projected global temperature increase over the next few decades
is similar across emission scenarios’.'” However, it finds that ‘Mitigation of greenhouse gas emissions
over the next few decades can substantially reduce risks of climate change in the second half of the
twenty-first century’,''’ and provides a range of emission scenarios with associated likelihood of
keeping temperature increases below 2° C.''' It clarifies that, ‘A lower warming target, or a higher
likelihood of remaining below a specific warming target, will require lower cumulative CO,
emissions’.''? The IPCC pointed out earlier that, ‘The array of potential adaptive responses available to
human societies is very large’, but that ‘Adaptation alone is not expected to cope with all the projected
effects of climate change, and especially not over the long term as most impacts increase in
magnitude’.'”® It also found that ‘the projected impacts of climate change can vary greatly due to the
development pathway assumed’ and that differences in regional population, income and technological
development are often a strong determinant of the level of vulnerability to climate change.''* It is likely
that the pace of progress towards sustainable development in low-income countries is slowed down
‘either directly through increased exposure to adverse impact or indirectly through erosion of the
capacity to adapt’.'"

Section 3.1 deals with attribution and emphasises that one of the most relevant questions

regarding potential legal claims under international law is to what extent anthropogenic climate change

109
110

Ibid 5.

Ibid 7. An earlier report found that the continuation of the current rate of current rate of greenhouse gas emissions would
make a rise of average global temperatures of more than 2° C. within two or three decades nearly inevitable — a level of
warming that would almost certainly cause rising sea levels, heatwaves, droughts and more extreme weather conditions.

" bid., 25 (finding that ‘Limiting the warming caused by anthropogenic CO, emissions alone with a probability of >33%,
>50%, and >66% to less than 2°C since the period 1861-1880, will require cumulative CO, emissions from all
anthropogenic sources to stay between 0 and about 1570 GtC (5760 GtCO,), 0 and about 1210 GtC (4440 GtCO,), and 0
and about 1000 GtC (3670 GtCOZ) since that period, respectively. An amount of 515 [445 to 585] GtC (1890 [1630-2150]
GtCO,), was already emitted by 2011°).

"2 Ibid 26.
1. Intergovernmental Panel on Climate Change, ‘Contribution of Working Group II to the IPCC Fourth Assessment
Report’ in M.L. Parry et al. (eds), Climate Change 2007: Impacts, Adaptation and Vulnerability (CUP 2007) 19. ‘Adaptive
capacity’ is defined as ‘the ability of a system to adjust to climate change (including climate variability and extremes) to
moderate potential damages, to take advantage of opportunities, or to cope with the consequences’ (p 21).
"% Tbid 20. “Vulnerability’ is defined as ‘the degree to which a system is susceptible to, and unable to cope with, adverse
effects of climate change, including climate variability and extremes. Vulnerability is a function of the character,
magnitude, and rate of climate change and variation to which a system is exposed, its sensitivity, and its adaptive capacity’
%20

Ibid.
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can be traced back to State conduct. Here it is worth highlighting the range of potential evidence that
could be used to establish attribution—either directly or in the context of an obligation to regulate or
otherwise influence the conduct of private actors. For example, a recent study focused on private and
State-run entities that produce emissions within the jurisdictions of States, showing that ‘nearly two-
thirds, 63 per cent, of all industrial carbon dioxide and methane released into the atmosphere can be
traced to fossil fuel and cement production by just ninety entities: investor-owned companies, such as
Gazprom and Saudi Aramco; and solely government-run industries, such as in the former Soviet Union
and China (for its coal production)’.''® Other examples are studies that focus on the influence of States’
energy policies on climate change, such as the International Energy Agency (IEA)’s World Energy
Outlook 2013 which argues that the development and use of renewable forms of energy ‘hinges on
government support’.''” The World Energy Outlook 2012 more specifically concluded that to remain
below 2° C, ‘money alone will not do the job’ and that ‘Adequate government policies and planning,
regional and sectoral target setting, monitoring and evaluation, training and capacity building for
engineers and local workforces (for implementation, maintenance and repair) are needed’.'' It is
evident from climate science (see Section 1.1), that preventing dangerous climate change would also
require scaled-up international cooperation and assistance to States with limited technological or
financial capacity to make the transition to low-carbon development pathways.

Another question of attribution (in the factual sense) that has received much attention in legal
literature on climate change is the level of probability with which causation between climate change on
the one hand, and specific harm or injury on the other, can be established. The general principle here
seems to be that probabilities are higher when the harm is the result of long-term adverse effects (such
as coastal erosion, rising sea levels and melting icecaps), and lower when it is the result of sudden-
onset events (such as heatwaves, hurricanes, storm surges and very heavy rainfall).'"” However, the
science of attribution is evolving rapidly and even for sudden-onset events it is sometimes possible to
establish a link with anthropogenic climate change with high levels of probability and precision. One

example is scientific research on the effect of climate change, in terms of probability, to the 2003

"% Richard Heede, ‘Tracing anthropogenic carbon dioxide and methane emissions to fossil fuel and cement producers,

1854-2010’ (2013) 122 Climatic Change 229.

"7 International Energy Agency, World Energy Outlook 2013 (OECD/ IEA, Paris, 2013) 197.

"® International Energy Agency, World Energy Outlook 2012 (OECD/ IEA, Paris, 2012) 540.

9 As pointed out by Michael B Gerrard, “What Litigation of a Climate Nuisance Suit Might Look Like’ (2011) 121 The
Yale Law Journal Online 135, 139 and Knox (n 60) 240.
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heatwave in Europe and the consequences of this event for human beings. It was established that
approximately 22,000 to 35,000 deaths were attributable to the heat, and that 75 per cent of those who
died would probably have survived for more than a year without the heatwave.'*’ Human activities had
generated a tenfold increase in the risk of such weather.'*' Consequently, the argument that attributing
specific weather events to GHG emissions is by definition impossible is no longer a ‘truism’.'** The
IPCC report on Impacts, Adaptation and Vulnerability also reflects progress in the scientific
understanding of attribution. It notes, for example, that ‘Each degree of warming is projected to
decrease renewable water resources by at least 20% for an additional 7% of the global population”.'?’
Findings such as these allow us to estimate the contribution of anthropogenic climate change to the
likelihood that specific human rights grievances occur, or were caused by, climate change.

In relation to factual attribution, it is worth noting that conclusions have been drawn from IPCC
reports in a range of national cases. These indicate that IPCC reports can be used as conclusive
evidence for establishing a link between greenhouse gas-emitting activities on the one hand and
damage or risks affecting human beings on the other. For example, in Australia a local government
council was forced to consider the likely consequences of environmental impact of greenhouse gas
emissions from a power plant when considering a planning application for its continued operation.'**
Pollution caused by the plant was considered a potential threat to the quality of life of human beings
everywhere, including those in the locality of the council. Furthermore, the Verwaltungsgericht in
Berlin, Germany, found that the government had a duty to publicly disclose government supported
projects which increase greenhouse gas emissions based in part on the argument that greenhouse gas
emissions in due course threaten the lives of human beings.'* In Massachusetts v EPA, the Supreme

Court relied on the evidence contained in the IPCC’s Fourth Assessment Report to establish that the

120 Myles Allen et al., ‘Scientific Challenges in the Attribution of Harm to Human Influence on Climate’ (2007) 155 U. Pa.

L. Rev. 1353.

2! Tbid and Peter A. Stott et al., ‘Human Contribution to the European Heatwave of 2003’ (2004) 432 Nature 610.

Gerrard (n 119) 139 (suggesting that attributing specific weather events to GHG emissions is impossible because
‘hurricanes, droughts, and heatwaves [...] occurred long before the industrial era; there has always been natural
variability’).

123 Intergovernmental Panel on Climate Change, ‘Contribution of Working Group I to the IPCC Fifth Assessment Report
(2013)’ (n 3) 8.

12 fustralian Conservation Foundation v Minister for Planning [2004] VCAT 2029 (29 Oct. 2004).

2 Bundes fur Umwelt- und Naturschutz Deutschland et al, v Bundesrepublik Deutschland Case No. VG 10 A 21504 (10
Jan. 2006) Verwaltungsgericht, Berlin.
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risk of rising sea levels was sufficiently ‘real’ to grant the state of Massachusetts standing,'*° referring
to the ‘enormity of the potential consequences associated with man-made climate change’.'”” This point
is mentioned in Chapter 4, which discusses causation.

On a final note, we must acknowledge that responsibility for climate change inevitably raises
normative questions, even if it is seen as a purely scientific exercise (and not as an application of legal
norms). In an innovative study, Elzen ef al. have demonstrated how methodological choices that are
ultimately normative can lead to extremely different conclusions regarding the links between climate
change and specific States. For example, they point out that the relative contribution of developed
States as a group to climate change can be ‘as high as 80% when excluding recent emissions [which do
not yet affect the climate], non-CO, GHGs, and changes in land use and forestry CO;; or about 48%
when including all these emissions and discounting historical emissions for technological progress’.'*®
Elzen distinguishes between States’ contributions to climate change and their responsibility for it, the
latter being a broader concept that includes “ethical aspects such as the “basic needs” principle’.'*” The
methodology for calculating ‘responsibility’ involves discounting emissions that have been used to
meet quantifiable basic needs, such as heating and cooking.'*” Because of the correlation between basic
needs and a range of internationally recognised human rights, methodologies such as these could be
used to produce evidence that sheds light on the limits of States’ mitigation obligations under
international human rights law (based on the principle of common but differentiated responsibilities
and respective capabilities (CBDRRC), see Section 2.1.2) and the extent to which there is a case of
conflicting rights (see Section 3.4). Furthermore, it could be used to determine appropriate
contributions for reparations in cases of climate change-related damage where multiple States are
responsible for the same internationally wrongful act (see Chapter 4). I hope that this thesis will
provide further insight into the normative framework of international law and its relevance to the facts

set out in this section.

126 Massachusetts v EPA at 1438, 1455-56.

"7 bid.

128 Michel G.J. Elzen et al., ‘Countries’ contributions to climate change: effect of accounting for all greenhouse gases,
recent trends, basic needs and technological progress’ (2013) 121 Climatic Change 397.

129 Tbid 399 (fn. omitted).

" Ibid.

41



Chapter 2: Legal Framework

Throughout its history, the development of international law has been influenced by the

requirements of international life.

International Court of Justice'*!

131. Reparation for Injuries Suffered in the Service of the United Nations (Advisory Opinion) [1949] ICJ Rep 174, para 8.
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2.1 Sources

International legal norms, like any legal norms, are determined on the basis of widely shared criteria,'**
which establish how rules become law."** In international law, the common point of reference for these
criteria is Article 38 of the Statute of the Court of Justice. This identifies treaties, custom and general
principles of law as the three main sources of international law, with judicial decisions and teachings of
the most highly qualified jurists as subsidiary means for interpreting the rules of law."** The lack of
‘tertiary rules’ (rules that determine how rules related to ascertaining norms are created or modified)'*
means that the sources of international law can be broad-based in character, influence each other in
practice and often overlap.'*® What international lawyers and tribunals tend to agree on when it comes

to the theory of sources of international law is that, in the words of Crawford, ‘its emphasis on general

acceptance [by States] is right’.'*” Taking this theory of sources as the starting point for the thesis will,

B2 Fora thorough study on the question of ascertainment of rules of international law and a plea for a uniform approach see

Jean d'Aspremont, Formalism and the Sources of International Law: A Theory of the Ascertainment of Legal Rules (OUP
2011).

13 Jonathan I Charney, ‘Universal International Law’ (1993) 87 Am.J.Int.Law 529, 533.

Statute of the International Court of Justice (adopted 26 June 1945, entered into force 24 Oct. 1945) 892 UNTS 199. The
provision finds its origins in State practice, arbitral decisions and legal scholarship and is nearly identical to Art 38 of the
Statute of the Permanent Court of International Justice. See also, Hugh Thirlway, ‘The Sources of International Law’ in
Malcolm D Evans (ed), International Law (3rd edn, OUP 2010) 98 (pointing out that the clause in the first paragraph of the
Statute of the International Court of Justice was added to emphasise that ‘the sources mentioned in those sub-paragraphs
constitute recognized sources of international law, and (presumably) the sole sources of that law”’).

135 Thirlway (n 134) 115. He illustrates this inter-dependency through the example of the legal status of a UN General
Assembly resolution: if one would want to argue that UN General Assembly resolutions have become a source of
international law as and of themselves, the most plausible basis for one’s argument would be a body of evidence
demonstrating that States have consistently accepted these resolutions as reflecting international law. One would then
essentially rely on a new rule of customary international law to prove that a new source of law had come into existence.
Thirlway concedes that this situation may be more accurately understood as resolutions having been included in ‘the scope
of custom’.

136 The systematic reliance on the theory of sources by international lawyers and tribunals is perhaps because, rather than
despite its malleability. See Crawford, Brownlie's Principles of Public International Law (n 26) 20. See also, Thirlway (n
134) 99 (pointing out that the definition contained in Art 38 has been characterised as ‘inadequate, out of date, or ill-adapted
to the conditions of modern international intercourse’, but that ‘no new approach has acquired any endorsement in the
practice of States, or in the language of their claims against each other; and the International Court has in its decisions
consistently analysed international law in the terms of Article 38”).

137 Crawford, Brownlie's Principles of Public International Law (n 26) 23. Cf Philip Allott, ‘Language, Method and the
Nature of International Law’ (1971) 45 British Yearbook of International Law 79, 133 (celebrating the theory of sources
based on its ‘relative and highly convenient certainty, its remarkable flexibility and sensitivity over time, and, above all, [...]
the strength which it gains from being found by men but created by international society itself’.
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it is hoped, avoid confusion between international norms and norms derived from national legal orders
which have as such no binding force under international law.'**

Understanding the various sources of international law and the way they interrelate is not only
essential for ascertaining norms but also for interpreting them. For example, Jorgenson has pointed out
that general principles of law are an independent source of international law that is capable of ‘[filling]
gaps or weaknesses in the law’ and providing ‘a background of legal principles in the light of which
custom and treaties have to be applied’.”” McAdam has noted that where a human rights norm has
become a general principle of law, it can ‘modify the application of treaty or custom, since it has the
same status [...] as those two sources of international law’.'** And Simma and Alston have highlighted
the importance of general principles of law as a method for reconciling value-based principles with a
consensualist conception of international law.'*' The underlying doctrinal point here is that human
rights norms derived from different sources of law may be substantively similar, but maintain a

separate identity. '**

These considerations must be born in mind when reading Section 2.2, which
focuses on one source of law, namely treaties.

The present section analyses international human rights law and the legal framework of the UN
Framework Convention on Climate Change (UNFCCC) as sources of legal obligations. In addition, it
explores the no-harm rule as a rule of customary international law. The sources of substantive human
rights obligations are also set out in relation to four specific human rights: the right of self-
determination and the rights to life, culture and to the highest attainable standard of health, analysed in
Chapter 3. Questions of interpretation are addressed in Section 2.2. The importance of understanding
the full spectrum of sources of international human rights obligations and their inter-relationship is
highlighted in Section 2.2.2, which discusses the territorial and personal scope of human rights treaties,

and Section 2.2.3, which examines the relationship between the UNFCCC and international human

rights law. The conclusions drawn from this analysis are presented in Section 2.3, which discusses the

3% The need for doctrinal rigour in the identification of such principles is apparent, for example, in relation to the question

of joint responsibility (see Section 3.2).

1% Nina HB Jorgenson, The Responsibility of States for International Crimes (OUP 2003).

0 Jane McAdam, Climate Change, Forced Migration, and International Law (OUP 2012) 263, tn 178.

Bruno Simma and Philip Alston, ‘The Sources of Human Rights Law: Custom, Jus Cogens, and General Principles’
(1988-1989) 12 Australian Yearbook of International Law 105 (referring to South West Africa (Second Phase) (Judgement)
[1966] ICJ Rep 6 34).

142 Crawford, Brownlie's Principles of Public International Law (n 26) 35.
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relevance of the general law of State responsibility for the substantive norms discussed in the present

section.

2.1.1 The International Human Rights System

The corpus of international human rights law has primarily emerged from a large number of treaties,
and is continuously expanding, both normatively and institutionally. The UN Charter contains more
than a dozen references to human rights, proclaims the realisation of human rights as one of the main
purposes of the Organisation and provides that Member States shall cooperate to take joint and separate
action with the UN to promote respect for and observance of human rights.'*® The Universal
Declaration of Human Rights (UDHR) can be understood as an authoritative interpretation of the
substantive rights referred to in the UN Charter, based on its preambulary recital ‘Whereas Member
States have pledged themselves to achieve in co-operation with the United Nations the promotion of
universal respect for and observance of human rights’ and “Whereas a common understanding of these
rights and freedoms is of the greatest importance for the full realization of this pledge’ and the
proclamation of the UDHR as providing ‘a common standard of achievement for all peoples and all

nations’.'* The UDHR may also be understood as constituting ‘subsequent agreement between the

' United Nations, Charter of the United Nations (24 Oct. 1945) 1 UNTS XVI. Art 1 of the Charter mentions the four

purposes of the United Nations. According to Art 1(3) the purposes of the United Nations include ‘To achieve international
co-operation in solving international problems of an economic, social, cultural, or humanitarian character, and in promoting
and encouraging respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language,
or religion’. In addition, Art 55 of the Charter provides: With a view to the creation of conditions of stability and well-being
which are necessary for peaceful and friendly relations among nations based on respect for the principle of equal rights and
self-determination of peoples, the United Nations shall promote: a. higher standards of living, full employment, and
conditions of economic and social progress and development; b. solutions of international economic, social, health, and
related problems, and c. universal respect for, and observance of, human rights and fundamental freedoms for all without
distinction as to race, sex, language, or religion. Article 56 or the Charter provides that ‘All Members pledge themselves to
take joint and separate action in cooperation with the Organization for the achievement of the purposes set forth in Article
55°.

14 See also, Proclamation of Teheran, Final Act of the International Conference on Human Rights, Teheran, 22 April to 13
May 1968, UN Doc A/CONF. 32/41 3 (stating that the UDHR ‘states a common understanding of the peoples of the world
concerning the inalienable and inviolable rights of all members of the human family and constitutes an obligation for all
members of the international community’). See also, Olivier de Schutter ef al., ‘Commentary to the Maastricht Principles on
Extraterritorial Obligations of States in the Area of Economic, Social and Cultural Rights’ (2012) 34 Hum. Rts. Q. 1084,
1092 (adding that the UDHR also expresses general principles of law) and Nihal Jayawickrama, The Judicial Application of
Human Rights Law: National, Regional and International Jurisprudence (CUP 2002) 30.
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parties’ to the Charter regarding its interpretation or the application of its provisions.'*> Furthermore,
the parallel existence of human rights norms in a great number of national legal systems has the
potential to make those norms binding under international law as general principles of law, and thus as
a separate source of international law that can modify the application of treaty or custom.'*

When considering States’ obligations under international human rights law, it is important to
recall that human rights obligations derived from the UN Charter include civil and political rights and
economic, social and cultural rights. This reflects the axiom that human rights are universal, indivisible,
interdependent, interrelated and inalienable rights of all human beings.'*’ The specific human rights
provided in the UDHR have also been codified in the two International Covenants adopted in 1966
which form, together with the UDHR, the International Bill of Human Rights. The International
Covenant on Civil and Political Rights (ICCPR)'*® has 167 State parties, which include all States listed
in Annex I to the UN Framework Convention on Climate Change (UNFCCC), and dozens of States
located in areas where climate change is forecast to have serious negative impacts on human life and
livelihoods."* The vast majority of States have also ratified the International Covenant on Economic,
Social and Cultural Rights (ICESCR),"® with 160 State parties.””' There are many other widely ratified
international human rights treaties, including conventions that protect rights of particular categories of

people.'>?

The number of ratification of these treaties has risen rapidly in recent years, with all UN
Member States except one (South Sudan) having ratified at least one core human rights treaty and 80
per cent having ratified four or more."*® The effect of the consolidation of human rights norms through

various sources of international law is that the norms contained in the UDHR are applicable across

" VCLT Art 31(3)(b). See also, Jayawickrama (n 144) 30 (arguing that whether as an authoritative interpretation of the

Charter or as subsequent agreement between the parties, the UDHR °‘is acknowledged today as the legitimate aid to the
interpretation of the expression ‘human rights and fundamental freedoms in the Charter of the United Nations’).

1 MceAdam (n 140) 263.

7 World Conference on Human Rights, June 14-25, 1993, Vienna Declaration and Programme of Action, 1(5), UN Doc
A/CONF.157/23 (July 12, 1993) Art 5.

¥ International Covenant on Civil and Political Rights (adopted 16 Dec. 1966, entered into force 23 March 1976) 999
UNTS 171 (ICCPR).

9 For ratification status, see http://treaties.un.org/Pages/Treaties.aspx?id=4&subid=A&lang=en (last accessed 14
November 2014).

1 International Covenant on Economic, Social and Cultural Rights (adopted 16 Dec. 1966, entered into force 3 Jan. 1976)
993 UNTS 3 (ICESCR).

Bl For ratification status, see http://treaties.un.org/Pages/Treaties.aspx?id=4&subid=A&lang=en (last accessed 14
November 2014).

152 Categorisation from Crawford, Brownlie's Principles of Public International Law (n 26) 638.

133 See website of the UN OHCHR, http://www.ohchr.org/EN/HRBodies/Pages/TreatyBodies.aspx
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154 : .
>* This was recognised

different fields of international law as customary norms binding on all States.
by the International Court of Justice in its Advisory Opinion Legality of the Threat or Use of Nuclear
Weapons, where it noted the existence of a great many rules of humanitarian law ‘so fundamental to the
respect of the human person’ that all States must observe them ‘whether or not they have ratified the
conventions that contain them’ because ‘they constitute intransgressible principles of international
customary law’.'>

International human rights treaties are authoritatively interpreted by human rights treaty bodies
with quasi-judicial functions. In the international human rights system there are ten such treaty bodies
composed of independent experts, which monitor compliance with the nine core human rights
conventions and optional protocols with reporting procedures. Seven acting human rights treaty bodies
are currently reviewing individual complaints,"”® and two other bodies will soon follow suit."”” Six
treaty bodies also possess a mandate to consider State-to-State complaints,'>® and one is about to obtain
it."> Yet to date these mandates have not been used. The interpretation of human rights treaties occurs
as part of the State reporting procedures, through General Comments, or quasi-judicial litigation
processes.'

The United Nations Human Rights Committee (‘HRC’ or ‘Committee’), is the body of

independent experts expressly mandated under the treaty to interpret the provisions of the ICCPR and

1% See also, Margot E Salomon, ‘Deprivation, Causation, and the Law of International Cooperation’ in Malcolm Langford

et al. (eds), Global Justice, State Duties: The Extraterritorial Scope of Economic, Social and Cultural Rights in
International Law (CUP 2012) 304 (arguing that 'Today, the existence of a customary international law principle to respect
and observe human rights in the main, which can be said to apply to basic socio-economic rights, is increasingly difficult to
refute). See also, ED Kinney, ‘The International Human Right to Health: What Does This Mean For Our Nation and
World?’ (2001) 34 Indiana Law Review 1457, 1467. Cf Crawford, Brownlie's Principles of Public International Law (n 26)
21 (suggesting that some norms contained in the UDHR have obtained the status of customary international law). On the
difficulty of distinguishing within a treaty between norms that are an expression of existing custom on the one hand and
norms only created by the treaty on the other see Prosper Weil, ‘Towards Relative Normativity in International Law?’
(1983) 77 The Am.J.Int.Law 413, 428. See also, Henry J Steiner, Philip Alston and Ryan Goodman, International Human
Rights in Context: Law, Politics, Morals (3rd edn, OUP 2007).

133 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Reports 241, para 79.

The Human Rights Committee, Committee Against Torture (CAT), Committee on the Elimination of Racial
Discrimination (CERD), Committee on the Elimination of Discrimination Against Women (CEDAW), Committee on the
Rights of Persons with Disabilities (CRPD), and the Committee on Enforced Disappearances (CED) and the Committee on
Economic, Social and Cultural Rights (CESCR).

7 Committee on Migrant Workers (CMW) and the Committee on the Rights of the Child (CRC).

"% The Human Rights Committee, CERD, CAT, CMW, CED, CEDAW and CESCR.

The CRC.

See, for example, Michael O'Flaherty, ‘The Concluding Observations of United Nations Human Rights Treaty Bodies’
(2006) 6 Human Rights Law Review 1 (on State reporting procedures) and Jayawickrama (n 144) 131. See also, Theodor
Meron, Human Rights Law-Making in the United Nations (OUP 1986) 10 (pointing out that the interpretative practice of
treaty bodies affects the reporting obligations of States as well as their domestic and international practice).
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monitor its implementation.'®' The interpretative practice of the HRC consists of reviews of State
reports submitted by State Parties in accordance with Article 40(1)(a) of the Covenant'®* and General
Comments, which it is mandated to make under Article 40(4) of the Covenant, including on Article 6
(the right to life), Article 1 (the right to self-determination) and Article 27 (the rights of minorities). In
addition, it interprets Covenant provisions when reviewing individual complaints under the Optional
Protocol,'® which has led to a significant body of jurisprudence that sheds light on the attributes of
rights protected under the ICCPR and on States’ obligations to respect and ensure those rights. The
ICCPR provides for an inter-State complaint procedure under Articles 41 and 42, subject to the States
involved having made a declaration recognising the competence of the Committee to consider inter-
State complaints. As of today, only forty-eight States have made such a declaration'®* and, remarkably,
no State has ever used the procedure.'® This has led the HRC to stress the ‘potential value’ of the
procedure in a recent General Comment—a significant potential if States try to pursue international
claims based on alleged breaches of human rights law linked to acts and omissions that cause climate
change.'®® However, the inter-State complaint procedure can presumably be used in cases where it is
difficult or impossible to identify specific victims of alleged breaches of the Covenant, (unlike the
individual complaint procedure) as it does not require that complaints be brought by victims of an

alleged human rights violation.

161 TCCPR Arts 28-45.

Art 40(1)(a) requires an initial report to be submitted within one year of ratification of the Covenant and, in Art 40(1)(b),
submission of further reports at the request of the Committee. The latter requirement has been interpreted as requiring
submission of reports every five years. See HRC, Yearbook of the Human Rights Committee (1981-2) Vol. I, SR 303 11-6,
para 2.

163 Optional Protocol to the International Covenant on Civil and Political Rights (adopted 16 Dec 1966, entered into force
23 March 1976) 999 UNTS 302 (Optional Protocol to ICCPR) .

1 See http://treaties.un.org/Pages/Treaties.aspx?id=4&subid=A&lang=en (last accessed 14 December 2014).

For a discussion, see Manfred Nowak, U.N. Covenant on Civil and Political Rights: CCPR Commentary (1% edn, N.P.
Engel Publisher 1993) 585. See also, HRC, General Comment No. 31 para 2 (encouraging States to make a declaration
under Art 41 and/or avail themselves of the procedure under Art 41).

1 HRC, General Comment No. 31. For a hypothetical example, see Margaretha Wewerinke, ‘Climate Change: Human
Rights Committee, Ad Hoc Conciliation Commission’ in Mark Gibney and Wouter Vandenhole (eds), Litigating
Transnational Human Rights Obligations: Alternative Judgments (Routledge 2013). In contrast with the individual
complaint procedure established under the Optional Protocol, the inter-State procedure is aimed at the amicable settlement
of disputes between the State Parties involved. The procedure becomes potentially quasi-judicial only in the second
instance, when a so-called ‘Ad hoc Conciliation Commission' has been appointed and the State Parties involved fail to reach
an amicable solution (Art 42(1)(a)). At this stage, the Conciliation Commission would produce a report containing its
findings on ‘questions of fact” and ‘its views on the possibilities of an amicable solution of the matter’ (Art 42(7)(c)). This
could presumably involve formulating views resembling judicial decisions on the merits, as the HRC has done under Art
5(4) of the Optional Protocol. See further Manfred Nowak, U.N. Covenant on Civil and Political Rights: CCPR
Commentary (2nd edn, NP Engel Publisher 2004) 613.
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The compliance of State parties with the ICESCR is monitored by the Committee on Economic,
Social and Cultural Rights (CESCR). This is a body of independent experts established under
ECOSOC Resolution 185/17 of 28 May 1985'°’ to carry out the monitoring functions assigned to the
UN Economic and Social Council (ECOSOC) in Part IV of the ICESCR.'® Although it is not
established under the treaty which it monitors, the CESCR has gradually developed into a quasi-
judicial body resembling the HRC'® and eventually obtained a treaty basis for its work with the entry
into force of the Optional Protocol to the ICESCR. The Protocol mandates the Committee to receive
and consider communications,'”® and provides that these may be submitted ‘by or on behalf of
individuals or groups of individuals’,'”" and also creates a procedure for inter-State communications.' >
The authoritative weight of the Committee’s General Comments as interpretations of the Covenant

provisions is supported by the fact that these General Comments are included in its annual reports to

ECOSOC, which are in turn considered by the General Assembly.'”

'"UN Economic and Social Council (ECOSOC), Res. 185/17 (adopted 28 May 1985), UN Doc E/1985/85, at 15.

"% JCESCR Arts 16-25.

169 Parti