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ABSTRACT

This thesis examines the emergence of transnational regulatory cooperation between public and
private actors. It inquires why a private regulator and an international organisation may enter into
a cooperation agreement in order to regulate particular issues, and what this tells us about the
relationship between ‘expertise,” ‘authority’ and ‘legitimacy’ in particular domains of global
governance. The argument put forward in the thesis is that different types of regulators cooperate
because, in an unsettled global space with no hierarchical framework, it is necessary for them to
acquire sufficient authority to secure compliance with their regulatory agenda. In order to acquire
and maintain such authority, regulators must be perceived as legitimate and their regulation as
effective. Cooperation can open venues for participation and deliberation and for the exchange of
necessary competences (particularly expertise); and thus ultimately can help regulators establish

and strengthen their authority.

Another important finding of this research is that cooperation can develop into more long-lasting
network structures. These networks are often of a multi-level nature. As such, they traverse local,
national, and international spaces. The thesis then develops the idea of ‘networks of
constitutionalization’ to describe the observation that bilateral arrangements as examined here
generate ordering effects which extend beyond the two parties. Consequently they become the
basis for norm creation and adoption for different types of actors located in the networks formed
around the issue area. Thus, even in pluralistic structures, eventually a certain kind of
constitutionalization can emerge putting into question sharp divisions between ‘pluralist’ and

‘constitutionalist’ interpretations of a developing global (legal) order.

This work also encompasses two case studies: the ISO 26000 process, whereby the ‘private’
technical standard setter ISO concluded separate cooperation agreements with the ILO, the
OECD and the UN Global Compact; and a case study on ‘Sport and Environment’ that focuses

on the long-standing cooperation between the IOC and the UN Environmental Programme.
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INTRODUCTION

1. INTRODUCTION AND OUTLINE OF THE MAIN RESEARCH QUESTION

This work examines formal forms of cooperation between public international organisations and
‘private regulators’. The emergence of cooperation between international organisations and
private regulators through agreements has to be analysed in the context of at least two decades of
considerable economic, social and cultural globalisation.' The interconnection between markets
and societies, the spread and expansion of businesses and trade around the globe, as well as the
functional differentiation of society has presented traditional regulators with challenges that are
impossible to address by acting alone. > To elaborate, on the one hand we have witnessed the rise
of different public actors exercising governance activities with global, regional or cross-border
effects.’ On the other hand there has been a noticeable rise in private regulation made and
adopted by both commercial entities and civil society actors.* We are now faced with a
pluralistic landscape made up of different types of regulators performing a variety of activities in
different geographical and thematic areas.” Much has been written regarding these developments
and there is also a significant body of literature on the transformation of law and the global legal
order more generally.® One can also find some work, predominantly in political science, dealing
with forms of transnational cooperation between different types of actors, such as international
organisations and private actors.” However, what is missing is an analysis which links the

transformations in the global sphere with a phenomenon such as regulatory cooperation, and

1
2

B de Sousa Santos, ‘The Processes of Globalization’, in Eurozine 2002, 2 ff.

P F Kjaer, ‘Post-Hegelian Networks, Comments on the Chapter by Simon Deaking’, in: M Amstutz & G
Teubner, Networks: Legal Issues of Multilateral Co-Operation (Hart Publishing, 2009) 75 ff.

’ See for instance B Kingsbury, N Krisch & R B Stewart, ‘The Emergence of Global Administrative Law’,
68 Law and Contemporary Problems (2005) 15, at 20.

¢ R B Hall & T J Biersteker, ‘The Emergence of Private Authority in the International System’, in R B Hall
& T J Biersteker (eds), The Emergence of Private Authority in Global Governance (CUP, 2002) 3, and the different
contributions therein; F Cafaggi, ‘New Foundations of Transnational Private Regulation’, 38 Journal of Law and
Society (2011) 20 ff.

5 See, eg P S Berman, ‘Global Legal Pluralism’, 80 Southern California Law Review (2007) 1155 ff.

See for more on this topic Chapter 2.

For examples of legal literature on public private partnerships see K Abbott, ‘Public Private Partnerships’,
in: Max Planck Encyclopedia of Public International Law (OUP, 2008), available at:
http://opil.ouplaw.com/home/EPIL (last accessed 19 December 2014); and D Azis, ‘Global Public-Private
Partnerships in International Law’ 2 Asian Journal of International Law (2012) 9 ff.

6
7
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which ask why regulatory cooperation emerges. This thesis proposes that regulatory cooperation
can be seen as an illustration of something more — namely as a change in the way (political)
authority is devolved from the traditional centres of power to a more heterogeneous set of actors
(including formal private entities). The main argument will be that authority is not equally
distributed between the different types of actors in the global realm. This is true for functionally
specified entities (such as public international organisations and private regulators) and also for
states. Moreover this devolution of authority is unstable and an actor considered authoritative
today may see this authority challenged tomorrow. In this context, cooperation functions as a
means to gain access to the authority necessary to achieve regulatory goals. Furthermore, it can
also function as a venue to stabilise authority and make it more robust against challenges from

internal or external challenges.

Very much related to the issue of stabilisation, the second research question seeks to examine
how regulatory cooperation is framed and to assess the structures within which it develops. It is
argued that regulatory cooperation can lead to more integrated network structures. Such
structures are interesting from a legal perspective for a variety of reasons. In particular, from a
legal theoretical point of view, networks raise questions as to how to understand the global legal
order. In general terms, some commentators have argued there exist factors which point towards
the development of a more integrated global legal order, framed by a number of universal
principles such as human rights (including constitutionalists and universalists). Others deny this
development and see instead a fragmentation of society into different functionally separated units
(pluralists). The thesis argues that a network approach can add to an understanding of a political
and legal order beyond the dichotomy between pluralism and universalism. Networks are spaces
in which different independent regimes achieve a certain level of stability and uniformity in
terms of normative values and structure — a development which in this thesis is termed

constitutionalisation effects.

2. METHODOLOGY

As such, the thesis takes as its starting point the interface between legal and political theory. The

main method is conceptual analysis with the goal of providing a better account of aspects of



regulation in a globalized context. This analysis is driven by several qualitative empirical case
studies. The objective of the case studies is to first point out the shortcomings of conventional
understandings of law and regulation beyond the nation state, for which they were constructed.
Subsequently the case studies aim to explain and map different, novel transnational forms of
regulation such as cooperative approaches and multilevel regulatory networks. The findings of
this exercise in turn help reconstruct a more adequate conception of regulation in a transnational
context. For the case studies the thesis relies on organisational documents and interviews which
were conducted with representatives of the respective public and private organisations. The
thesis then analyses the organisational documents in an attempt to better understand the
structures of cooperation and draws upon the interviews in seeking to understand what motivates

organisations to engage into cooperation vis-a-vis taking a conflicting or autonomous position.

3. STRUCTURE

The thesis consists of a theoretical and an empirical part and is divided into five chapters. The
first chapter provides context and preliminary clarifications of the main concepts. The following
two chapters lay out the theoretical argument and the two final chapters each contain a case

study.

Chapter 1 first depicts changes in the general global framework which have led to the
emergence of public private cooperation. Chapter 1 looks at literature on globalisation and the
transformation of the nation state. The second part of the Chapter I presents some of the
commonly used terms such as cooperation and distinctions such as public/private, transnational
regulation/governance. Rather than providing fixed definitions this chapter aims to set out the
context in which these terms emerged and are applied. Chapter 1 then offers a set of preliminary

clarifications which will facilitate the subsequent analysis in the following chapters.

Chapter 2 then deals with the ‘why’ question put forward above. Thus, Chapter 2 poses the
question of why cooperation takes place and why it emerges between formally distinct actors.
The main claim made in this Chapter is that different types of organisations cooperate because in

the fragmented, pluralistic context of the global legal order, transnational regulators convey over



incomplete authority. Cooperation becomes necessary for individual regulators in order to gain
the authority necessary to effectively regulate. In addition to giving a general account of
authority in the transnational context, Chapter 2 looks in particular at different regulatory
competences which actors exchange in the course of the cooperative processes. This is termed
‘regulatory commodity exchange’. Chapter 2 also focuses on different understandings of
legitimacy and how they play out between different types of actors in a transnational context. It
is argued that in particular origin and tradition based rationales and considerations play an
important role for considering transnational actors and their regulation as legitimate. For this
reason states and international organisations, which are supported by states and have their own
established traditions, have an advantage. Chapter 2 also looks at epistemic authority and how
the increase in expertise-driven governance makes private actors important partners in regulatory

cooperation.

The Third Chapter focuses on the structure of public private regulatory cooperation. It is argued
that regulatory cooperation can develop into network structures, which are in general terms more
integrated forms of cooperation. Networks are often discussed in relation to two other forms of
organisation: market and hierarchy. A market structure is characterised by individual transactions
governed by contracts without any further relationship existing between the participants. In the
hierarchical model all transactions take place under the umbrella of one entity (the firm) which is
characterised by central organisation.® Transposed to the political and legal sphere networks
constitute more consolidated structures which nevertheless do not fit into traditional hierarchical

models.

However, as indicated above, this chapter seeks to go beyond regulatory networks and asks a
broader question, namely what the development of regulatory networks tells us about our
understanding of the global legal order. Chapter 3 does not simply take regulatory networks as
evidence for a network structure in the global legal realm. Rather, it engages in a translation
exercise. First it is shown how cooperative networks create spaces wherein independent regimes

are stabilised. This is combined with the harmonisation of certain normative values and structural

s See W W Powell, ‘Neither Market Nor Hierarchy: Network Forms of Organization’, 12 Research in

Organizational Behavior, (1990) 295 ff. and O E Williamson, The Economic Institutions of Capitalism (Free Press,
1985).



settings. This is termed constitutionalisation effects. Transposed into the general debate on the
global legal order the thesis joins the chorus of those arguing for a third way beyond a rather far-
reaching conception of pluralism and all-embracing universalism. A network approach, it is
argued, allows for a general pluralist understanding of the global realm but at the same time pays
attention to the connections between the different independent orders and spaces of

harmonisation and integration.

Chapter 4 contains the first case study of the thesis. Chapter 4 examines the cooperation
between three international organisations — the ILO, UN, and OECD — and ISO in the ISO 26000
process. ISO 26000 constitutes a so-called management standard in the area of social
responsibility regulation. This area is highly fragmented with several dozen different initiatives
addressing one or several sectors of social responsibility regulation. ISO originally being a
technical, mainly industry-based, standard-setter needed the legitimacy and expertise of the
international organisations involved, given the many public policy questions the standard had to
deal with. Cooperation was a venue for ISO to access both. On the other side the international
organisations saw an opportunity to benefit from the special ties ISO had with the industry in
order to further spread both their own instruments but also the message of responsible business
behaviour more generally. It is argued that this was intended to achieving constitutionalisation
effects by harmonising existing regulatory frameworks and by creating a consistent message

which could be spread to the business community.

The second case study provided in Chapter 5 focuses on environmental protection in the sports
realm. Chapter 5 concentrate specifically on the cooperation between the IOC and UNEP. The
study however expands beyond these two organisations and looks at the broader network that
established parts of the sports industry, including different local and transnational sports
associations, as well as local, regional and national governments. This case study shows how the
initial collaborative project started between the two organisations over time led to more
stabilised structures through which environmental protection requirements where fostered.
Particular focus in the study is put on the interplay between the transnational level and the
regional or national one. The thesis uses social science literature on so-called ‘mega-events’ to

depict how political and cultural transformations are inspired and accelerated by an event such as



the Olympic Games. Commitments by the local organisers as formalised in host city contracts
often require significant (legal) transformations, and investments into environmental related
(infrastructural) projects. As such the Games can function as a catalyst for increased
environmental protection. On the other hand transformations can also take place at the
transnational level, inspired by the local developments. The chapter will pays significant

attention on this interplay.



CHAPTER 1

PUBLIC PRIVATE REGULATORY COOPERATION — CONTEXT AND
PRELIMINARY CLARIFICATIONS

1. INTRODUCTION

This Chapter aims to provide a framework within which the subsequent analysis of public private
regulatory cooperation can be carried out. As outlined above, a core inspiration for this work was
the empirical observation that throughout the last decades there has been a significant increase in
cooperation between international organisations and private actors. One recurring term used in
this context is to describe these events, which could be considered as having triggered many of
the legal developments outside traditional state borders is globalisation. Even though the term is
not uncontroversial, it is nonetheless most commonly used when describing the changes which
have taken place since the end of the Cold War (and to a greater or lesser extent even before).
They include economic, cultural and social transformations, which have had (and continue to
have) a significant impact on the regulatory state and our preconceptions of the law. The first
part of this Chapter, therefore, engages with the extensive literature on this issue and provides a

short summary. It then subsequently looks into the changing role of the nation state (2).

The second part of the thesis tries to provide some preliminary clarifications regarding some of
the recurring terms in this thesis and provides a demarcation between commonly used concepts.
The thesis will focus on the distinction between public and private in section 3. This is followed
by section 4 where a first understanding of some of the commonly used terms such as
translational law, regulation and governance is provided. The final section of this chapter (5)

looks at understandings of cooperation in different contexts.



2. THE CONTEXT — GLOBALISATION AND THE TRANSFORMATION OF THE
NATION STATE

Before assessing the distinction between public and private actors or giving a working definition
of transnational regulation, it is a useful exercise to identify the actual events which have
contributed to the difficulties now felt in establishing clear borders or providing precise
definitions. Such events also underlie many of the issues addressed in the following chapters. As
such, it is necessary to shed some light on the phenomenon so ambitiously coined globalisation,’

as well as a related topic — the transformation of the nation state.

2.1 Globalisation

The literature on this topic is both vast and diverse, containing very different appraisals and
predictions.'® Accordingly, globalisation is not a predominantly legal or even political event.
Instead, it is a ‘multifaceted phenomenon containing economic, social, political, cultural,
religious and legal dimensions’,'' which are characterized by complexity, fluidity and

elusiveness; “ or, in other words, by a ‘time — space compression’ .

In terms of the present study, it is necessary to determine those developments and effects induced
by globalisation which have had such an impact on law and regulation in triggering public
private cooperation. Therefore, the thesis will not provide an extensive overview over the

different theoretical approaches and categorisations of the myriad aspects of globalisation; rather

K Globalisation as elaborated in the following is what is usually referred to as ‘contemporary globalization’.

This term includes predominantly the post-cold war period, but acknowledges that there have been different
historical époques characterized by different waves of globalisation, see F Mégret, ‘Globalization’ in: Max Planck
Encyclopaedia of Public International Law (OUP, 2009) available at: http://opil.ouplaw.com/home/epil (last
accessed 19 December 2014), para. 3.

10 B de Sousa Santos, ‘The Process of Globalisation’, in: Eurozine 2002, available at:
http://www.eurozine.com/articles/2002-08-22-santos-en.html (last accessed 19 December 2014) at 1, lists a few
different perspectives taken to describe enhanced global interaction, such as ‘globalisation, global formation, global
culture, global system, global modernity, global process, globalisation cultures or global cities’. See, furthermore S
Huntington, ‘The Clash of Civilization’, 72 (3) Foreign Affairs (1993) 3-12; F Fukuyama, The End of History and
the Last Man (The Free Press, 1992).

I Santos, supra note 2, at 2.

12 W Twinning, Globalization & Legal Theory (Butterworths, 2000), at 196.

B See D Harvey, The Conditions of Postmodernity: An Inquiry into the Origins of Cultural Change
(Blackwell, 1990), Chapter 17, at 284.
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the following paragraphs will be limited to the most prominent transformations and those most

relevant for this work.

The first ones to name in this context are technical innovation and economic globalisation; in
particular technical progress and innovation in production processes, which have led to major
transformations of the global economy.'® Production has become globalised, being increasingly
interlinked through transnational supply chains. International trade has expanded accompanied
by increased and enhanced international capital flows, growing financial markets and foreign
investment."> Another crucial and interlinked event was the development of the internet and the
access of broader sections of the population (at least in developing countries) to it.'"® Such
developments necessarily required regulatory structures which extend beyond national borders

and accommodate transnational and digital activities.

Apart from those technical and factual changes in economic processes globalisation is often said
to be accompanied by a particular political agenda, the so-called Washington Consensus,'’ or
neo-liberal economic consensus.'® The term refers to the creation and proliferation of
international economic organisations and institutions as a means to respond to the economic
developments and the policies pursued to achieve them at least during the early post-Cold War
period. Particularly important institutions to mention are the World Bank, the IMF, the WTO and
regional trade organisations, as well as ICSID. There has also been an increase of less formal or
even private institutions, such as IOSCO, the Basel Committee or Credit Rating Agencies. Most
of these institutions followed a policy that supported or demanded countries to open their
national economies to the world market, privatisation, deregulation, strong protection of foreign
investments, and strict fiscal policies. Little attention was said to have been awarded on the deep

impacts those policies and developments had on social and national political realms. "

14 R J Gilson, C F Sabel & R E Scott, ‘Contracting for Innovation: Vertical Disintegration and Interfirm

Collaboration’, 109 Columbia Law Review (2009) at 431 ff.; Mégret, supra note 1, para. 9.

13 See Mégret, supra note 1, para. 10

16 Ibid para 11.

7 Referring to the support by US Politics and multilateral agencies seated in Washington such as the World
Bank and the IMF; J Williamson, The Political Economy of Policy Reform (Institute for International Economics,
1994) at 17, W Twinning, General Jurisprudence, Understanding Law from a Global Perspective (CUP, 2009) at 13
and 336 ff.

18 Sousa Santos, supra note 2, at 5.

" Ibid.



More generally and on a more theoretical level Boaventura de Sousa Santos distinguishes
between four forms of globalisation. These are: globalised localism, localized globalism,
cosmopolitanism, and the common inheritance of humanity.?® The first form refers to a particular
local phenomenon which is globally adapted and successful. Examples of this include fast food
and the English language as well as the spread of intellectual property laws. Localized globalism
refers to the impact of global events on local structures. These are changes in local economic
relations (‘elimination of neighbouring commerce’?") and the opening up of cultural resources to
tourism, for example. Unsurprisingly such developments can also be observed with regard to
regulation or law. In fact we will revisit both forms of globalisation in later chapters of this thesis
when either local forms of regulation inspire global actors and developments, and when such
practices are taken up by a globally operating entity which implements it locally.* Since the
developments just described are often accused of causing new social inequalities and an unequal
distribution of wealth, * they have inspired numerous anti-globalisation and global justice

movements (some of which will be addressed in the sports case study).

The two final expressions of globalisation can therefore be seen as responses to the negative
externalities of globalised localism and localized globalism. Cosmopolitanism stands for forms
of organised resistance of nation states, regions and social groups against the developments
described above. The venues used for this resistance are those created through globalisation,
such as technology and advancements in communications. The last form of globalisation is the
idea of a common heritage of humanity and reflects ‘transnational struggles to protect and
decommodify resources, entities, artifacts and environments considered essential for the
dignified survival of humanity, whose sustainability can only be guaranteed on a planetary

scale’.?*

20 Ibid at 25 ff.; B de Sousa Santos, Toward a New Common Sense: Law, Science and Politics in the

Paradigmatic Transition (Routledge, 1995) at 262 ff.; See also W Twinning, supra note 4, at 221 ff.

2 Sousa Santos, supra note 2, at 26.

2 See particularly Chapter 5.

zi Sousa Santos, supra note 2, at 5, who provides references to further studies on the topic.
Ibid at 28.
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2.2 The Changing Role of the State in a Globalised World

As illustrated in the previous section, globalisation has had numerous ‘global’ effects which have
caused significant changes to one particular construct which until relatively recently had been the
centre of regulatory and legal supremacy — the nation state. This is most visible in the
terminology often used in literature dealing with effects of globalisation. Expressions such as

1,26

‘post national’,” or ‘transnational’*® all allude to the fact that our traditional understanding of the

nature of the nation state may need to be reconsidered.

This ‘traditional” understanding of the state, based on theories by Thomas Hobbes or Jean Bodin,
only emerged in Europe in the 16™ and 17" century.”” In accordance with this classical
‘Westphalian® ** view, and in the state-centric conceptions of the nineteenth and early twentieth
century, the central focus was placed on the nation state. The nation state consisted of a specific
territory, was the sole holder of authority and was the sole creator and executer of rules. Today,
in a globalised and digitalised world territoriality is in fact often perceived as an obstacle to the
effective exercise of those tasks.” The question then emerges as to how to view the state in light
of the developments described above. Did the state lose its role as ‘the sole, or in some instances

even principal source of authority, in either the domestic arena or in the international system’;*’

2 J Habermas, The Postnational Constellation (MIT Press, 2001).
2 Philip C. Jessup, Transnational Law (New Haven, 1956); or G-P Calliess & P Zumbansen, Rough
Consensus and Running Code — A Theory of Transnational Private Law (Hart, 2010).
7 See N Jansen, The Making of Legal Authority, Non-legislative Codifications in Historical and Comparative
Perspective (OUP, 2010) at 13.
2 The Westphalian concept refers to the international order created in the 17" century in the aftermath of the
Thirty Year War in Osnabriick and Miinster. Core of this order were territorial defined nation states, equally as
subjects of this new order, which coordinated their interaction through a new body of law, the law of nations or
international law. Contrasted is the horizontally aligned Westphalian concept with the hierarchical order of the
Middle Ages that was characterized by a the ‘idea of a Christian commonwealth’ lead by universal, superior
authority — the papacy and the Holy Roman Empire’. See, R Grote, ‘Westphalian System’, in: Max Planck
Encyclopaedia of Public International Law (OUP, 2006), available at: http://opil.ouplaw.com/home/epil (last
accessed 19 December 2014), para 4. See L Gross, ‘The Peace of Westphalia, 1648-1948°, 42 American Journal of
International Law (1948) 20ff; A Nussbaum, A Concise History of the Law of Nations (The Macmillan Company,
1954) Chapter V starting at 115, as well as chapter IV, starting at 61.

See, e.g., P F Kjaer, Post-Hegelian Networks — Comments on the Chapter by Simon Deakin, in: M Amstutz
& G Teubner (eds), Networks, Legal Issues of Multilateral Cooperation (Hart Publishing, 2009) 75, at 83 f. outlines
areas, where ‘the territorially-based state experiences difficulties in providing the necessary protection, thereby
forcing economic entities to find alternative, and largely private, modes of protection’. See furthermore, S Sassen, A
Sociology of Globalization (W W Norton & Company, 2007) in particular Chapter 3: The State Confronts the
Global Economy and Digital Networks, at 45 ff.
20 RB Hall & TJ Biersteker, The Emergence of Private Authority (CUP, 2003) at 5.
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or to put it in even stronger terms, has the traditional concept of the nation state become
obsolete? Is it today just one player among many in the business of regulating the global

economy?

There are strong tendencies in the literature to interpret the role of the state as a declining one.
As the state, under the pressure of economic globalisation, deregulates and privatises it
contributes to its own loss of significance.’’ This development, it is argued, has led to a shift in
governance activities from public to private actors.””> Gunther Teubner for instance states that
‘globalization of law creates a multitude of decentered law-making processes in various sectors
of civil society, independently of nation states’.*® Thus, according to such commentators there is
a functional differentiation taking place where new authoritative bodies are created in various
different economic and civil society sectors — a process in which the influence of the state is non-

. . 134
existent or marginal.

Others, however, argue that the processes taking place are merely a continuation of a change that
is inherent in history but does not necessary lead to a general distortion of state primacy as
such.®® According to this view neither empirical evidence nor theoretical considerations lead to
the assumption that state power is reduced. Instead states are in a continuous process of

adaptation to new (economic) circumstances, which very often actually originate from their own

3 See for an overview over the different positions: Sassen, supra note 21, at 47 ff. who refers to L Panitch,

‘Rethinking the Role of the State’, in: J H Mittelman (ed), Globalization and Critical Reflections (Lynne Riener
Publishers,1996), at 83 ff.; as well as, S Gill, ‘Globalization, Democratization, and the Politics of Indifference’, in: J
H Mittelman (ed), Globalization and Critical Reflections (Lynne Riener Publishers, 1996) 205 ff.

32 Hall & Bierstecker, supra note 22, at 3ff., C Cutler, V Haufler & T Porter (eds), Private Authority and

International Affairs (State University of New York Press, 1999).

3 See, G Teubner, ‘Foreword: Legal Regimes of Global Non-State Actors’, in: G. Teubner (ed), Global Law
Without the State (Dartmouth Publishing, 1997) at xiii. See furthermore, A Fischer-Lescano & G Teubner, ‘Regime
—Collisions: The Vain Search for Legal Unity in the Fragmentation of Global Law’, 25 Michigan Journal of
International Law (2004) 999 ff, at 1008 they state that ‘[t]he final break with such conceptions (national legal
orders) was only signalled in the last century with the rapidly accelerating expansion of international organizations
and regulatory regimes, which, in sharp contrast to their genesis within international treaties, established themselves
as autonomous legal orders. The national differentiation of law is now overlain by sectoral fragmentation’.

o G Teubner, ‘Global Bukowina’: Legal Pluralism in the World Society’, in: G. Teubner (ed), Global Law
without the State (Dartmouth Publishing, 1997) at 3.

= See for an overview over this position Sassen, supra note 21, at 47 who refers to M Mann, ‘Has
Globalization Ended the Rise and Rise of the Nation-State?” 4 Review of International Political Economy (1997)
472 ff.; or SD Krasner, ‘Globalization, Power, and Authority’, in: E D Mansfield & R Sisson (eds), The Evolution of

Political Knowledge, Democracy, Autonomy, and Conflict in Comparative and International Politics (Ohio State
University, 2004) 60 ff particularly at 80.
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incentives.”® Again others stress the dominant role that states retain in the organisation and
administration of economic globalisation.>’ At the very least they will continue to constitute an

important actor in ‘a complex system of power from the global to the local level’.*®

Saskia Sassen has provided a very appealing description of the role of the state in a globalised
context, emphasising that the state has not become obsolete. Rather, she observes it to be
constantly adapting to changing processes and in doing so continuing to be an important player
in the creation of global (economic) structures. These internal transformations of the state, she
argues, become °‘the strategic site’ for the general transformations on a global scale, a
development labelled as a ‘denationalization dynamic’®® Concretely, the argument is that even
though the state might participate in and adapt to global processes due to outside influences; in a
lot of other instances the ‘components of the national state and of the larger nation-state [that] are
themselves strategic sites for the structuring of the global and in this process undergo

"4 Hence the state cannot be perceived as passive in the face of global

foundational change
influences. On the contrary the state actively participates as the initiator and executor of
globalisation processes. To illustrate this she uses the example of the US and the UK, countries

which

are producing the design for many of these new legalities-i.e. items derived from Anglo-
American commercial law and accounting standards-and are hence imposing these on other states
through the interdependencies at the heart of the current phase of globalization. This creates and

imposes a set of specific constraints on the other participating states.*'

% For a general overview see S Sassen, Territory, Authority, Rights: From Medieval to Global Assemblages

(Prmceton University Press, 2006), at 225
See Sassen, supra note 28, at 225 who refers to R Wade, Governing the Market: Economic Theory and the
Role of Government in East Asian Industrlallzatlon (Princeton University Press, 1990), and M Mann, The Sources of
Social Power (CUP, 1993) as representatives of this position.
38 Ibid at 225 who refers to P Hirst & G Thomson, ‘Globalization and the Future of the Nation State’, 24
Economy and Society (1995) 408 ff., or P F Kelly, ‘The Geographies and Politics of Globalization’, 23 Progress in
Human Geography (1999) 379ff. as representatives of this position. See furthermore Kjaer, supra note 21, at 82.
Sassen, supra note 28, at 228 ff.
0 Ibid at 229.
4 S Sassen, ‘The Participation of States and Citizens in Global Governance’, 10 Indiana Journal of Global
Legal Studies (2003) 5, at 14.
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Yet, despite this rather optimistic outlook on the state’s role in a globalised world she also

cautions that on-going changes

[...] have the capacity to alter possibly crucial conditions for the liberal state and for the
organizational architecture of international public law, its scope, and its exclusivity. In this sense
they have the capacity to alter the scope of formal authority of states and of the interstate system,

the crucial institutional domains through which the “rule of law” is implemented.**

From this one can distil that a one dimensional focus on the ‘decline of the state’ is too
simplistic. States have not become obsolete as a result of globalisation processes but in fact
actively engage in them and often even are responsible for bringing them into existence. Even if
one sees the authority of the state challenged by functional transnational legal orders, due to their
unique character states have the ability to engage on an equal footing or even oppose entities
which do not act in accordance with their interests. States (or at least powerful states) have a
universal approach, and their functional discretion remains largely unfettered within their
territory and therefore usually possess at least minimum capacities in most areas of regulatory
importance. Even though their exclusivity is challenged they still enjoy a dominant position

within their respective territory.

3. THE PUBLIC PRIVATE DISTINCTION - DOES IT STILL HOLD?

The preceding sections have described how a seemingly clearly defined entity — the nation state -
changed in the course of globalisation; how it shaped global processes and at the same time
adapted to them. A different, more general issue is that of the public private distinction. This
distinction is part of the title of the thesis ‘public private cooperation’. However, against the
backdrop described in the previous sections, the question then arises what is understood as
public; and what constitutes a private entity. Moreover, even if there are some identifiable
entities considered public or private, is it still possible to make such a distinction in the context

described above? Is an actor automatically to be considered public if it is connected to the state?

A Sassen, supra note 28, at 224, for more information regarding the issue of democracy and the role of the

state, see: K-H Ladeur, ‘Globalization and the Conversion of Democracy to Polycentric Networks: Can Democracy
Survive the End of the Nation State?” in K-H Ladeur (ed) Public Governance in the Age of Globalization (Ashgate,
2004) 89.
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Or need such a categorisation be based on other aspects of its origin, its member structure, or the
function it exercises? And if an actor is public, do the activities it pursues automatically fall
within the public sphere? The same set of questions can of course be posed regarding ‘the

private’ and similar uncertainties arise.

It is readily apparent from this set of questions that there are two levels which play a role in the
public private distinction: The input level — whether the actors involved in a certain legislative or
regulatory activity are of a public or private nature; and the output level — concerned with the
results of these activities and how they can be categorised (dependent or independent of the
former distinction). In addition, an even more fundamental question also has to be asked: can one
actually talk of ‘the public’ or ‘the private’ in a general sense — or is such a distinction not much
more a context depended notion, whose delineations depend on the concrete social environment.
The next few paragraphs will approach these issues by briefly reflecting on the matter from a

legal and political science perspective.

In legal science depending on the historical context or the specific legal system one finds at least
general theories of distinction on the ‘public or private nature’ of laws.* Roman law for instance
based its distinction on the so-called ‘interest theory’ whereby public law serves public interests
whilst private law serves private interests.** Countries influenced by the Roman legal tradition,
such as Germany, adopted this distinction. However this distinction was adapted in later years to
meet the particular requirements of the modern nation state with its separation of state and
citizen. Therefore the so-called ‘subordination theory’ emerged, which refers to the relationship
between the different actors. Hence, public law is characterised by a hierarchy between the state
and citizens whereas private law is characterised by equality between the individuals. Public law
works through directives and orders whereas the primary private law instrument is the contract.*’

A final theory distinguishes formally between law directed at the state (when acting in its

“ See H Maurer, Staatsrecht I (3" ed, CH Beck, 2003) at 7. However, there were times and legal system such

as the Common Law system in England where a distinct public law could be argued to not have been existent. See
‘Common Law’ Encyclopaedia Britannica. Encyclopaedia Britannica Online Academic Edition. (2014), available
at: http://www.britannica.com/EBchecked/topic/128386/common-law/280077/Public-law?anchor=ref1023189 (last
accessed 19 December 2014).

“ H Maurer, Allgemeines Verwaltungsrecht (16" ed, CH Beck, 2006) at 49, referring to the Roman jurist
Ulpian’s famous expression: ‘Publicum ius est quod ad statum rei Romanae spectat, privatum quod ad singulorum
utilitatem’.

» Ibid.

15


http://www.britannica.com/EBchecked/topic/128386/common-law/280077/Public-law?anchor=ref1023189

sovereign capacity) and private law which in contrast is directed towards ‘everyone’ (including
the state when acting in a ‘private capacity’).*® Public international law is traditionally concerned
with inter-state relations and therefore states, or institutions set up by states are its habitual
subjects. Activities carried out by states in the international context are considered public (or
more precisely — sovereign) acts and under certain circumstances they crystallise into public

international law.*’

As stated above, these distinctions only apply to certain legal systems in particular contexts, and
even within systems which once represented rather clear examples of this distinction the borders
are blurring. In many states, public law fields such as administrative law have been
supplemented by an array of different instruments often inspired by or directly following private
law examples (such as administrative contract and public private partnerships for example).*® In
international law there has not only been an expansion of the actors who can be considered
international subjects, the traditional subjects have also started to adopt or be subjected to private
law instruments.*” Consequently, it is almost impossible to provide a distinction based on any of

the above given theories alone.

Political scientists and in particular international relation scholars have on the whole long
followed the general dichotomies found in legal science. Jaqueline Best and Alexandra Gheciu
depict different streams in global governance scholarship — private authority, public sphere and
public goods scholarship. They detect in all of these directions a tendency towards an input
driven, relatively static, distinction, which is to some degree comparable to the ‘subordination’

(and a narrower formalistic) approach found in legal scholarship. Thus, they state that:

The literatures [...] all exhibit certain similar weaknesses. Each tends to treat the public as a

coherent space or site, thereby reproducing the liberal tendency to think about public/private as

46 Ibid at 49-50.

47 See Article 38 (1) ICJ Statue, and for a more detailed overview M N Shaw, International Law (6™ ed, CUP,
2008) at 69fF.

48

See examples in the new governance literature presented below, Section 4.2.

* See below in this Chapter, Section 4.1.
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ontologically separate domains of social life, marked by their distinct (pre-given) logics and

associated with specific institutional locations.™

As an alternative to this Best and Gheciu suggest a ‘practice based approach’. Accordingly,
public are ‘those goods, actors, or processes that are recognized by the community in which they
are carried out as being of common concern.” Public actors act ‘on behalf of the common (rather
than a particular) interest’ And furthermore, ‘a public process is one that allows the general
public or demos (and not a selected group) to understand and participate in debates about those
issues that concern them’.”' Public practices are then ‘actions that involve an understanding in a
given society at a particular moment in time that something is of common concern’>* Thus,
rather than providing general and fixed distinctions, Best and Gheciu opt for a more flexible
distinction which takes into consideration particular societies and specific contexts. There are a
number of merits of this approach. As indicated above, it is very difficult to draw clear
distinctions between public and private actors or instruments on general classifications. This
becomes even clearer when looking at the examples which will be used in the case studies
below. Both the IOC and the ISO are formally by membership and modes of incorporation
private organisations. However, they could be said to perform a number of public functions. If
one believes the IOC’s self-understanding and the relevance of sport as outlined in the Charta, it
is contributing to a more peaceful, more environmental consciousness and more equal
humankind.® Similarly, the ISO fulfils a function which has a broader public value since
standards facilitate trade and help to make products and production processes safer and more

. 4
sustainable.’

These examples show that the public private distinction is a rather context dependent notion
which has to be established on an individual case by case basis. Nonetheless, as a working
definition the thesis will adopt a formalist approach and make distinction between public and

private by mode of membership (as documented in the founding treaty or other mode of

30 See J Best & A Gheciu, ‘Theorizing the Public as Practices: Transformations of the Public in Historical

Contexts, in: J Best & A Gheciu, The Return of the Public in Global Governance (CUP, 2014) 15, at 25
51 :
Ibid at 32.

> Ibid at 33.
3 See Chapter 5.
3 See Chapter 4.
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incorporation or foundational document), or respectively the origin of a legislative or regulatory

action.

Yet, as stated above, this is a working definition and as such its purpose is not to directly reflect
a formalistic standpoint. Rather the thesis adopts this definition in order to better be able to
depict exactly the subtleties and the shifts of boundaries referred to above in the examples of ISO
and the IOC. It is argued that there is particular value in drawing this distinction as it shows how
conflicts and cooperation transcend old borders, and how even more traditional players need to
arrange themselves with the multiplicity of regimes and individual regulators in the transnational
context. Thus, by formally upholding the distinction it is easier to challenge it in its nuances. It
also facilitates the examination of certain traditional ‘public’ or ‘private’ standards and the
assessment of how those are safeguarded (or not) in changing environments. Therefore, in the
following chapters, a public actor is one which is either a state, or was established by states or
state entities acting in their official capacity; or is directly linkable to a state or state entities. A
private actor is any individual or entity which does not fall under the former definition. In the
present context they usually comprise transnationally operating organisations which are however

incorporated as private associations in a particular national jurisdiction.

4. TRANSNATIONAL REGULATION, GLOBAL GOVERNANCE AND
ADMINISTRATIVE LAW

The following sections will attempt to provide an overview and some lines of demarcation
between terms commonly used when talking about political practices and structures in a
globalised context. This section first of all sets out the origin and common use of the term
‘transnational’ and assesses the relationship between two common terms: regulation and
governance. To properly capture these rather broad developments in short definitions is however
a rather difficult if not impossible. Therefore, a broader, more contextual and nuanced illustration
of the different developments within international law is provided first of all. This will then be
followed by a short depiction of the use of the terms ‘transnational, regulation and governance’

in different contexts. Finally, two particular aspects often cited as examples for transnational law
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and private regulation and governance — lex mercatoria and transnational private regulation will

be examined.
4.1 Challenges to Traditional International Law

Public international law, at first glance, appears to be the ideal venue for providing a framework
or infrastructure to organise an ever-coalescing world as described in the first section of this
chapter. However, this is less the case than one might assume. The prevailing ‘post-
Westphalian’, and particularly 19" century, understanding of international law prescribes high
state centricity. According to this conception, states make the rules, either through negotiations
with each other and formalised in a treaty or through their practice and convictions which
crystallise into customary international law. In this context non-state actors were not seen as
subjects of international law>> and thus any actions, customs and rules stemming from them were
not directly relevant to the international legal framework. However, this has always been an
idealised account; in fact states were never the sole actors on the international stage. Throughout
history different groups of greater or lesser importance shared the international space. In the
Middle Ages states (to the regard that they could be considered as such) had a close relationship
with another dominant actor— the Church. Moreover, economic activities, especially when taking
place cross-border, were often organized by guilds.’® Later, powerful entities such as the British
East India Company actively participated in colonisation and exercised at times significant state-
like power over parts of occupied territory.”’ Even at the peak of the nation state, in the 19™ and
early 200 century, actors such as the free cities, the Holy See, the Sovereign Order of Malta, the

International Committee of the Red Cross and those international organisations which had

» See, e.g. E Lauterpacht (ed), Hersch Lauterpacht — International Law — Collected Papers, 2. The Law of

Peace, Part | International Law in General (CUP, 1975) at 489 and see also references in fn 1; M Wagner, ‘Non-
State Actors’, in: Max Planck Encyclopaedia of Public International Law (OUP, 2013), available at:
http //opil.ouplaw.com/home/EPIL (last accessed 19 December 2014).

See, eg S Deakin, ‘The Return of the Guild? Network Relations in Historical Perspective’, in M Amstutz &
G Teubner, Networks: Legal Issues of Multilateral Co-Operation (Hart Publishing, 2009) 53-73 and Kjaer, supra
note 21, 77 who refers to the North European Hanseatic League, an association of guild members from different
Northern European cities.
> See Wagner, supra note 47, para 8.
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already emerged enjoyed rights and obligations under international law and were consequently

endowed with international legal personality.™®

Nonetheless, international law did not immediately address the challenges of globalisation.

Rather, even today (at least formally) international law rests very much in state-centricity.

Despite or perhaps because of this background, many saw the need to expand existing
boundaries. As early as 1956 Philip C Jessup, who later became judge at the International Court
of Justice, coined the term ‘Transnational Law’.” This expression was chosen as a means of
distinguishing it from traditional international law. The transnational approach was supposed to
also take ‘individuals, corporations, states, organizations of states, or other groups’,60 which to an
increasing degree were becoming influential on the international sphere, into account. With the
advent of an accelerated globalisation and its impact on the nation state the tendencies outlined
by Jessup manifested themselves to an even greater extent. Apart from additional subjects, the

objects of international law and the modes through which it operated also expanded.®’ The

following sections will depict these changes in the three main areas.

Regarding the first (the subjects of international law), the most important change was the
growing importance of three additional categories of actors. Those were international
organisations (IOs), individuals, and at a later stage transnational corporations (TNCs). IOs, as
stated, emerged in the late 19™ century, yet in the context of globalisation their operation
changed from being predominantly fora for states to meet and deliberate to become independent
actors with broad mandates. Furthermore, the number of 10s increased significantly in the late
20™ century. Both developments were often ascribed to a need for regulation which addresses the
structures and consequences of globalisation.”> Furthermore, individuals became recognised
subjects of international law in the aftermath of WWII, which manifested itself in several stages.

One of the first ones was the introduction of international criminal law and the acknowledgement

¥ See, e.g. I Brownlie, Principles of Public International Law (7™ ed, OUP, 2008) 58 ff; see also, C Walter,
‘Subjects of International Law’, in: Max Planck Encyclopedia of Public International Law (OUP, 2007) available at:
http://opil.ouplaw.com/home/EPIL (last accessed 19 December 2014).

59 Jessup, supra note 18.

60 Ibid at 3.
ol See Mégret, supra note 1.
62 See ibid para 21.
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of international responsibility of individuals for major atrocities.”® This was complemented by
the continuing development of human rights, with individuals as rights holders at the centre.®* A
number of human rights conventions grant individuals access to international courts (such as the
European Court of Human Rights and the Inter-American Court of Human Rights). Furthermore,
an organisation such as the ILO, with its tripartite structure (workers, employers and
government) both includes and also protects individuals.® Finally, a fairly new type of actors in
the international law arena, are transnational corporations (TNC). Until recently business
activities were predominantly understood as interactions between free and equal private actors
which had little or no relevance for international law. However, as early as the 1960s the ICSID
Convention established under international law allowed TNCs to bring claims against states in an
international forum. Later a number of environmental treaties and corporate social responsibility
initiatives emerged, imposing duties on TNCs to either abstain from polluting the environment
and violating human rights or to even actively contribute to an improvement of the latter.®®
Consequently even though some parts of international legal doctrine still has difficulty in
accepting individuals as proper subjects of international law®’ it is safe to say that their role both

as rights’ holders and rights’ bearers has increased steadily.

Secondly, apart from a growing number of subjects of international law, one can also observe a
variety of additional fields or objects covered by it. Whereas originally international law was
perceived as an area within which the parameters for war and peace were set, it has evolved into
an area that manages all kind of human activity. In particular, regulation of the global economy

and its externalities (such as labour and environmental issues) has become a central concern of

6 See for instance C Kress, ‘International Criminal Law’, in Max Planck Encyclopedia of Public

International Law (OUP, 2009), available at: http://opil.ouplaw.com/home/EPIL (last accessed 19 December 2014),
para 22 ff.
o4 See eg the Universal Declaration of Human Rights, UNGA Res 217 A (III), adopted 10 December 1948;
Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human
Rights, as amended); American Convention on Human Rights 1969, 1144 UNTS 123; African Charter on Human
and Peoples’ Rights (adopted 27 June 1981, entered into force 21 October 1986) (1982) 21 ILM 58.

6 See for an overview over the ILO: http://www.ilo.org/global/about-the-ilo/lang--en/index.htm (accessed 10
November 2014) and below Chapter 4.

66 See Chapter V.

o7 See eg Brownlie, supra note 50, at 65, who does not deny ‘that the individual [can] be a “subject of
international law”” yet he sees this categorization as “unhelpful’.
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international law.®® As such, international law today to a large extent deals with issues of
international trade and investment regulation, environmental protection, fishing or climate

change.

Third and finally, the instruments of international law have changed, or more accurately, they
have increased in variety. Traditionally the primary sources of international law were treaties,
custom and general principles, and these were supplemented by a limited number of secondary
sources.”’ Today, international law is complemented by a countless number of so called soft law
instruments. Soft law has often been described as the twilight between law and politics.”® With
regard to the characteristics of soft law it can be said that it ‘shares a certain proximity to law’
and has a ‘certain legal relevance’ yet it is not strictly binding as is the case with the sources

enumerated in Article 38 of the ICJ Statute.’”' Soft law instruments are for instance:

resolutions of international organizations, [...] programmes of action, the texts of treaties which
are not yet in force or are not binding for a particular actor, interpretative declarations to
international conventions interpretative declarations to international conventions [...], non-
binding agreements ,[...] codes of conduct, recommendations, and reports adopted by

international agencies or within international conferences.”

One result of these developments it is argued is the ‘emergence of a ‘global administrative

space’, ” characterised as:

A space in which the strict dichotomy between domestic and international has largely broken

down, in which administrative functions are performed in often complex interplays between

o8 This development is illustrated by the creation of the WTO, the ICSID, numerous environmental treaties,

and corporate social responsibility initiatives as those presented above.

o See Art 38 (1) Statute of the International Court of Justice, including furthermore ‘judicial decisions and
the teachings of the most highly qualified publicists... .

70 D Thiirer, ‘Soft Law’, in Max Planck Encyclopedia of Public International Law (OUP, 2009), available at:
http://opil.ouplaw.com/home/EPIL (last accessed 19 December 2014). See furthermore, K W Abbott & D Snidal,
‘Hard and Soft Law in International Governance’, 54 International Organization (2000) 421 ff who describe the
factors that determine whether hard or soft law instruments are chosen.

7 Thiirer, supra note 62.

7 Ibid.

B N Krisch & B Kingsbury, ‘Introduction: Global Governance and Global Administrative Law in the
International Legal Order’, 17 EJIL (2006) 1.
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officials and institutions on different levels, and in which regulation may be highly effective

despite its predominantly non-binding forms.”

However, this does not come about without problems. First there are questions regarding the
legitimacy and accountability within this space, an issue which will be addressed in greater detail
in the next chapter. Furthermore, the increase in areas, instruments and actors has led to another
prominent issue in this context — fragmentation and the emergence of conflicts between different
(international) legal regimes. The matter has been addressed in significant detail by legal
scholarship (and we will in fact return to this issue at a later stage in this thesis). > A short
overview can however be provided here. The International Law Commission identified several
types of conflicts: between general and special international law, with regard to successive
norms, and concerning special relations (Article 103 UN Charter, obligations erga omnes and the
concept of ius cogens).”® Whereas the debate subject of the ILC Report predominantly focuses
on fragmentation caused by conflicts between classical international law regimes, recently other
forms of conflicts (including the whole scope of transnational governance activities) were also
taken into consideration.”” The motivation behind including such issues is the aforementioned
broad approach to international law. Accordingly many scholars argue that the fragmentation
debate as led by the ILC does not reflect the “full spectrum of international law making’™® The
classical conflicts of norms debate often only captures an excerpt of the actual fragmentation and
the divergences resulting from it, namely the post-implementation stage regarding conflicting

treaty provisions addressed to states. Underlying political conflicts, conflicts between different

7 Ibid.

7 For a few examples: International Law Commission, Fragmentation of International Law: Difficulties
Arising from the Diversification and Expansion of International Law — Report of the Study Group of the
International Law Commission, finalized by Martti Koskenniemi, 58th Session, U.N. Doc. A/CN.4/L.682, April 13,
2006. See furthermore J Pauwelyn, Conflicts of Norms in Public International Law (CUP, 2013); id, ‘Bridging
Fragmentation and Unity: International Law as a Universe of Inter-Connected Islands’, 25 Michigan Journal of
International Law (2003) 903 ff; Fischer-Lescano & Teubner, supra note 25; E Benvenisti & G W Downs, ‘The
Empire's New Clothes: Political Economy and the Fragmentation of International Law’, 60 Stanford Law Review
(2007) 595 ff. For a case law example see, eg, the diverging definitions of effective control between the ICJ and the
ICTY, ICJ, Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America), Merits, Judgment, ICJ Reports 1986, 14, para.115 ff.; ICTY, Prosecutor v. Dusko Tadic,
Judgement, Case No. IT-94-1-A, 15 July 1999, at 49-50.

7 International Law Commission, supra note 67.

77 Here the term transnational is chosen in order to reflect the renunciation from classical international law
with its actors (states and 10s) and its body of law (as defined by Article 38 of the ICJ statute) to such law regulating
beyond national borders and involving states, IOs as much as corporations, NGOs, individuals and other groups.

78 M A Young, Trading Fish, Saving Fish: The Interaction between Regimes in International Law (CUP,
2011) at 17.
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organisational practices, or conflicts regarding soft law regimes are not considered. A further
issue is that the traditional debate focuses to a large extent on conflicts between different fields
of international law (trade and environment), whereas today some areas of international law are
very much fragmented in themselves, such as the area of international environmental law for

example.”’

Finally, linking back to the first paragraphs of this section, with the advent of actors such as non-
governmental organisations (NGOs), or TNCs, epistemic communities and individuals, all
pushing their normative agendas into in the realm of international law, an even broader
understanding of fragmentation might become necessary. An illustrative example is the Internet
Corporation for Assigned Names and Numbers (ICANN), a California non-profit corporation.
This organisation has been vested with the authority to globally coordinate the assignment of the
technical parameters ‘necessary for stable and secure operation of the Internet's unique identifier
systems’.*® Private food safety standards such as GlobalGAP have led to complaints within the
WTO framework, as they are considered by some countries as trade barriers created with the

intention to circumvent officially created rules on how to handle those issues internationally.®'

International lawyers, predominantly scholars but also practitioners, have slowly begun to better
accommodate these developments in their debates and decision making processes; but they have

not yet articulated a coherent plan to address these challenges of globalisation.

e For further information see below Chapter 111, V and VI.

80 See ICANN, Strategic Plan, July 2011 — June 2014, Draft, available at:
http://www.icann.org/en/news/announcements/announcement-7-21feb11-en.htm (last accessed 19 December 2014).
8l There have been official complaints concerning private requirement for bananas with regard to the access
European market: Committee on Sanitary and Phytosanitary Measures, Private Industry Standards. Communication
from Saint Vincent and the Grenadines, G/SPS/GEN/766, 28 February 2007 (supported by Jamaica, Peru, Ecuador,
and Argentina); and Committee on Sanitary and Phytosanitary Measures, Report by the Commonwealth of the
Bahamas to the WTO-SPS Committee on Private Standards and the SPS Agreement: The Bahamas Experience,
Communication from the Bahamas, G/SPS/GEN/764, 28 February 2007. See furthermore J Wouters, A Marx & N
Hachez, ‘In Search of a Balanced Relationship: Public and Private Food Safety Standards and International Law’,
Working Paper No. 29 - June 2009.
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4.2 Transnational Law, Governance and Regulation

Given the challenges classical international law faces in accommodating the different
developments in the global realm outlined above, a number of suggestions with regard to how to
achieve a better, or at least more nuanced, understanding of the phenomena have emerged. The
terms introduced in the title of this subsection — transnational law, governance and regulation -
represent some such of these suggestions. However, they are often broadly applied across
different contexts and it is difficult to provide a conclusive understanding. Therefore, rather than
trying to offer fixed definitions the following sections will provide a short overview of the

different ways in which these terms are applied in different contexts.

Referred to above, Philip C Jessup endeavoured to expand the borders of more traditional
international law by introducing the term transnational law. The term has since then been used in
many different contexts. It has become ‘a series of contemplations about the form of legal
regulation with regard to border-crossing transactions and fact patterns transgressing
jurisdictional boundaries that involve a mixture of public and private norms.”® As such it also
comprises ‘contemplations’ about activities often summarised under equally vague terms such as

transnational regulation or governance.

In political science the rise of the term ‘governance’ can ‘primarily be explained by the
emergence of a multiplicity of phenomena of cooperation beyond traditional forms of decision-
making’.* Traditional forms of decision-making in this context stem from national governments
as well as international inter-state cooperation. (Global) governance embraces the plurality of
actors engaged in decision-making processes. Private actors usually participate in the latter
although they can also form purely private ‘transborder coalitions’ engaged in standard setting

and other types of regulatory activities.* The parallels with ‘transnational law’ are apparent and

52 See P Zumbansen, ‘Evolving Transnational Law’ in J M Smits, Elgar Encyclopedia of Comparative Law

(2™ ed, Edward Elgar, 2012) at 898.

8 K-H Ladeur, ‘Theory of Governance’ in: Max Planck Encyclopedia of Public International Law (OUP,
2010) available at: http://opil.ouplaw.com/home/EPIL (last accessed 19 December 2014), para 5. See also, P
Zumbansen, ‘Defining the Space of Transnational Law: Legal Theory’, Global Governance & Legal Pluralism,
Osgoode Hall Law School Research Paper No. 21/2011, at 3

8 Ladeur, supra note 75, para 14 and 15.
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in fact it is very common to speak about ‘transnational governance’ when focusing on the more

political aspects of ‘global regulation’.®’

‘Regulation’ can very generally be defined as ‘governing by rule’, *® and is most commonly
associated with the national level, with laws and rules stemming from the executive as well as
with particular regulatory agencies, implementing and in some limited form creating rules (such
as the postal regulatory commission, to use an example where regulation is within the name). At
the national level significant developments in the approach to regulation have taken place over
the last thirty years. As a result of movements advocating deregulation in the 1970s and 1980s,
‘better regulation’ became dominant on the political agenda. In the course of this development
different regulatory strategies were implemented which led to a variety of regulatory forms and
practices.®” For instance, experimentalist forms of regulation set general goals but left the means
of achieving these goals open,®® as well as market based regulatory strategies such as trade
regimes or franchising.® In this context regulation also went beyond the national realm in many
cases and was carried out at the supra-national or transnational level. Walter Mattli and Ngaire
Woods define (transnational) regulation as ‘[...] the organization and control of economic,
political, and social activities by means of making, implementing, monitoring, and enforcing
rules’.”® Mattli and Woods actually refer to a whole range of actors; state, non-state, public and
private who can implement or enforce regulatory rules. This plurality leads to fragmentation of
regulatory regimes. Consequently ‘public, private and (increasingly) hybrid organisations often

share regulatory authority.” As such ‘a sole focus on regulatory agencies’ is in fact ‘rather

8 See ibid at para 15.

86 R Baldwin, M Cave & M Lodge, ‘Introduction: Regulation — The Field and the Developing Agenda’, in: R
Baldwin, M Cave & M Lodge (eds) Oxford Handbook of Regulation (OUP, 2010) 3, at 6 ff.

87 Ibid, who state that there was a ‘a long-standing interest in introducing ‘rational planning’ tools into
regulatory policy-making and thereby limiting the scope for bureaucratic and political knee-jerk regulation. One key
example of such rationalist tendencies in the practice of regulation has been the spread of ‘regulatory impact
assessments’ and ‘cost—benefit analysis’ (at 8).

8 C F Sabel & J Zeitlin, ‘Learning From Difference: The New Architecture of Experimentalist Governance in
the EU’, in C F Sabel & J Zeitlin (eds), Experimentalist Governance in the European Union: Towards a New
Architecture (OUP, 2010) 1; and C F Sabel & J Zeitlin, ‘Experimentalist Governance’ in: David Levi-Faur (ed), The
Oxford Handbook of Governance (OUP, 2012) 169.

8 Baldwin, Cave & Lodge, supra note 78, at 8 ff.

% W Mattlie & N Woods, ‘In Whose Benefit? Explaining Regulatory Change in Global Politics’, in: W Mattli
& N Woods (eds) The Politics of Global Regulation (Princeton University Press, 2009) 1.
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limited’.”" This is also where ‘regulatory’ literature links with what has been said above about
transnational law and global governance. What all three have in common is that they stand for a
transformation of traditional structures, outlined in the previous section. Authority once clearly
located within the nation state now extends transnationally and spreads over a plurality of actors.
All three terms capture this development from slightly different angles. The following sections
will look at two phenomena often given as examples of private transnational regulation. These

are lex mercatoria and transnational private regulation.

Lex Mercatoria in the historical sense describes forms of commercial laws which were
developed in the 11" and 12 century by European merchants. Their emergence was due ‘to the
shortcomings of the law of the Middle Ages in protecting foreign traders’. These rules also
‘responded to the need of merchants from different jurisdictions to rely on a neutral, stable, and
predictable legal framework to structure their commercial relations and to resolve disputes in a
neutral forum’.”> How independent the lex mercatoria actually was from domestic public law is
disputed as well as the extent of its uniformity across Europe. Nevertheless the lex mercatoria as
a distinct, even if not completely uniform, set of rules for merchants with trans-boundary reach

was applied until the rise of nation states and the codification of private law in the 18" and 19"

93
century.

In the mid-20" century the concept was ‘rediscovered” by scholars in their attempts to
understand and assess established forms of self-regulation by the international business
community. These comprised instruments such as model contracts, standard clauses and

international arbitration as a means of dispute settlement.”* Again the actual extent and content

ol Baldwin, Cave & Lodge, supra note 78, at 9; referring to J Black, ‘Decentring Regulation: Understanding

the Role of Regulation and Self-Regulation in a “Post-Regulatory” World’, 54 Current Legal Problems (2001) at
103 ff; and L Hancher & M Moran, ‘Organising Regulatory Space’, in: L Hancher and M Moran (eds.), Capitalism,
Culture and Economic Regulation (OUP, 1989) 1 ff.

9 See S W Schill, ‘Lex Mercatoria’, in: Max Planck Encyclopedia of Public International Law (OUP, 2011),
available at: http://opil.ouplaw.com/home/EPIL (last accessed 19 December 2014), para 6. See furthermore, H J
Berman, ‘The Law of International Commercial Transactions (Lex Mercatoria)’ 2 Emroy Journal of International
Dispute Resolution (1987) 235 ff.

% Schill, supra note 84, para 7 and 8.

4 Ibid at 9 and 10; Schill refers to Berthold Goldmann and Clive Schmitthoff as the heads of the two
dominant schools which advanced the concept: Dijon School (Goldmann) and in the common law context London
(Schmitthoff). See C M Schmitthoff, ‘Das Neue Recht des Welthandels’ 28 The Rabel Journal of Comparative and
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of this new lex mercatoria is very much disputed, with both narrow and broad readings of its
extent espoused. The broad reading of the new lex mercatoria encompasses ‘all instruments
governing international transactions between private parties independent of their source’, which
also includes public law instruments such as international treaties.”” The narrower reading only
covers rules ‘emanating from the private rule-making power and self-organization of the
international business community in the strict sense’, thus excluding any kind of public
participation.’® This latter interpretation is highly contested as is the position of those who argue
for a high degree of autonomy for the lex mercatoria. Traditionalists deny the possibility of an
autonomous legal order and stress the roots of lex mercatoria and its” dependence on national
legal orders for things such as contract enforcement, for example.”’ In addition to this particular
controversy many disputes over the concept have arisen regarding ‘its justification, its legal

quality, its methodological basis, the terminology used, and its practical importance’.”®

However, despite these disputes the lex mercatoria remained central in private law scholarship
and has attracted new attention in the debate on transnational law.” Thus, ‘new new lex
mercatoria’'® does not only describe the consolidation of the law of merchant through arbitral
institutions and codified rules such as the UNIDROIT Principles of International Commercial
Law,'”! but also its contribution to the general debate on transnational law and law in a
globalised context.'”” Gralf-Peter Calliess and Peer Zumbansen, who dedicate a significant
amount of attention to the concept, stress that they are less concerned with disputes outlined in

the previous paragraph but that they ‘find its most promising elements to be those concerned

International Private Law (1964) 47; and B Goldman ‘Frontiéres du Droit et “Lex Mercatoria™ 9 Archives de
Philosophie du Droit (1964) 177.
» Schill, supra note 84, para 17.

% Ibid para 18.
7 Ibid para 29.
% Ibid.

9 Teubner, supra note 26. Calliess & Zumbansen, supra note 18, at 28 ff; R Michaels, ‘The True Lex

Mercatoria: Law Beyond the State’, 14 Indiana Journal of Global Legal Studies (2007) 447; referring to R Goode,
Usage and its Reception in Transnational Commercial Law, 46 International and Comparative Law Quarterly
(1997) 1; and R Cranston, Theorizing Transnational Commercial Law, 42 Texas International Law Journal (2007)
597.
100 See L Y Fortier, ‘The New, New Lex Mercatoria, or, Back to the Future’, 17 Arbitration International
(2001) 121.

1ot Ibid, as referred to by Michaels, supra note 91, at 448.

102 Callies & Zumbansen, supra note 18, at 28 ff.
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with lex mercatoria as a methodological problem’'”. As such it is ‘asking us to reflect on the
possibility — but also the politics — of ‘law’, which can be but need not be state-originating,
which can be but need not be privately created or resulting from a complex interaction between

194 Thus, what the authors are most interested in is the

official and un-official norm-creation.
impact such norm-creation has on our (‘legal sociological, as well as political perspective’)
conceptualisation of law-making and legal order.'” These issues are then followed by questions
regarding the accountability, legitimacy, and democratic control of such forms of ‘private law

making’.'*

Transnational Private Regulation: Lex mercatoria, developed largely by merchants to regulate
their trans-border trade was adapted to serve the needs of a globalised economy. Nonetheless it
remains, contested as it may be, a self-regulatory tool for the business community. Transnational
private regulation (TPR) however, goes beyond the simple extension of established private law
frameworks. In contrast it tries to combine two concepts, which were for a long time considered
mutually exclusive — private and regulation. Thus, Calliess and Zumbansen portray the
traditional public private distinction as outlined above as only having a coordinative function.
Moreover, this distinction, at least in the legal context, accounted for law originating from the
state (whether private or public), and did not consider ‘law’ originating from private non-state
sources. Callies and Zumbansen then demonstrate how this distinction was never entirely clear;
private law always contained regulatory elements and could not be reduced to merely

coordinative functions.'"’

And especially since the 1980s, when new governance models were
introduced in nation states, administrations, private actors (respectively business actors) were
increasingly required to engage in the (self)regulation, whereas public administration started
experimenting with private law tools (such as administrative contracts and public private

partnerships).'®

103 Ibid at 31.

104 Ibid at 32, italics in original.

105 Ibid at 33.

106 Ibid.

107 Ibid at 97 f.

108 See above and eg I Ayers & J Braithewaite, Responsive Regulation — Transcending the Deregulation
Debate (OUP, 1992). See furthermore Callies & Zumbansen, supra note 18, at 105.
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On the international level, private forms of (self-)regulation have existed for a significant period
of time, as the example of lex mercatoria provided above illustrates. As lex mercatoria,
transnational private regulation is not based on state rule-making and not necessarily dependent
on its enforcement, even though in many cases there are strong links between public and private
regulation.'” Transnational private regulation, however, exceeds lex mercatoria both in quantity

and in quality.

First and foremost it exceeds traditional fields of business self-regulation and includes or
sometimes even focuses specifically on the protection of public goods. Various fields such as
forestry protection, corporate social responsibility (CSR) and food safety illustrate this.
Furthermore it uses a broad definition of the private which, apart from business actors, also
includes ‘NGO-led and multi-stakeholder organizations’.'"” Most importantly however, TPR
departs from mere self-regulation and increasingly creates third party effects.''! In summary one

can define TPR as follows:

[Coalitions of nonstate actors ... [which] are transnational, rather than international, in the sense
that their effects cross borders, but [that they] are not constituted through the cooperation of states
as reflected in treaties (the latter being the principal territory of international law). They are
nonstate (or private, as we prefer) in the sense that key actors in such regimes include both civil
society or non-governmental organizations (NGOs) and firms (both individually and in

o 12
associations).

One question which quickly emerges in this context concerns the legitimacy of such private
forms of governance.'” In particular if one adopts ‘more state-centered conceptions of

. . 114
constitutional governance’

the link to the electorate through democratic mechanisms are of
vital importance. However a more pluralist approach is said to ‘[have] the potential not only to

embrace the activities of private actors, but also the instruments of private law and, in particular,

109 F Cafaggi, ‘New Foundations of Transnational Private Regulation’, 38 Journal of Law and Society (2011)

20, at 21.

1o Tbid.

H Ibid and at 22.

H2 C Scott, F Cafaggi, & L Senden, ‘The Conceptual and Constitutional Challenge of Transnational Private
Regulation’, 38 Journal of Law and Society (2011) 1, at 3.

3 Ibid.

e Ibid at 2.
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the contracts upon which much of this regulatory activity is dependent for its normative
effects.”’’> That having been said, these differing approaches should not be addressed at this

point but fall to be considered in the next section of this chapter.

4.3 Summary

This section of Chapter 1 illustrates both developments in different areas of the law as well as
scholarly conceptions of the law. Formerly rather distinct areas - public international and private
commercial law - are today much more aligned than they were fifty or even twenty years ago.
This is so in terms of the everyday reality of legal practice, where ‘hybrid-areas’ such as
investment arbitration or international trade law have steadily gained importance; and for the
actors driving the processes: states, NGOs and transnational corporations in particular. Not
surprisingly this development is also reflected in legal literature, generally under the term
‘transnational law’. Whereas public law scholars are increasingly recognising and consequently
analysing the importance of private actors in transnational law; private law scholars have started
to reflect on the ways in which their discipline can contribute to better regulation of the global

economy and support cosmopolitan goals, such as the protection of public goods.

5. SOME PRELIMINARY REMARKS ABOUT COOPERATION

The central theme of this thesis is cooperation. There are different ways to achieve a more
profound understanding of cooperation. One is to distinguish it from other types of relationships
such as deference or conflict. The thesis will consider these distinctions in the next chapter in the
context of different authority relationships.''® At this stage it is necessary to present different
ways in which the term is understood in different (legal) contexts. As such, in the following
sections the thesis does not aim to provide a conclusive definition, particularly since much of the
understanding adopted in this work will only be developed in the later chapters. Rather a
preliminary working definition of cooperation will be provided first of all (5.1). The following

section will then look into cooperation as applied in different (legal) contexts (5.2) before in the

1s Ibid, who refer to O Perez, ‘Using Private-Public Linkages to Regulate Environmental Conflicts: The Case

of International Construction Contracts, 29 Journal of Law and Society (2002) 77ff.
e Chapter 2, at 3.1.
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final part the type of cooperation at issue here, public private regulatory cooperation will be

introduced and examined in greater detail (5.3).

5.1 Introductory Understanding of Cooperation

On a more philosophical level cooperation has been characterised as consisting of the following
features: mutual responsiveness, commitment to a joint activity and commitment to mutual

11 . .. . . . .
7 Concretely this means that each participant in a corporative endeavour is ‘responsive

support.
to the intentions and actions of the other’; both are committed to the joint activity and both
support each other in their individual roles in this commitment.'"® Translated into the realm of
cooperation between different (political) authorities Nicole Roughan has defined cooperation as
entailing ‘an intention held by two or more agents to work together towards common goals,
either through the pursuit of a single shred activity or different by complementary activities that
are part of a shared plan or ‘joint action’.'"” She stresses less the aspect of ‘mutual support’ than
the philosophical account does'?’ and the current thesis will also adopt the broader approach.
Therefore in the following sections cooperation shall very roughly be understood as any joint
activity between two or more parties, which is voluntarily and intentionally entered into, which
has a common goal and is characterised at least by a minimum degree of mutual responsiveness
and support. The term joint activity is thereby to be understood in a broad sense, including any
kind of interaction whether it is a common project which is initiated and executed by the parties
together or simply the aligning of individual projects in order to avoid conflicts and to create

. 121
synergies.

1 M E Bratman, ‘Shared Cooperative Activity’ 101 The Philosophical Review (1992) 327, at 328.

s Ibid at 328.

1o N Roughan, Authorities — Conflicts, Cooperation, and Transnational Legal Theory (OUP, 2013), at 51.

120 Though in a footnote she refers to this distinction stating: ‘A more precise analysis would use Bratman’s
distinction between ‘joint intentional action’, which is cooperative only in the sense of participants intending to act
together and ‘mesh’ their sub-plans, and ‘shared cooperative activity’, in which participants also intend to mutually
support one another (Ibid at 51 fn 17).

121 Compare also the definition provided by Roughan, ibid at 51; who refers further to Bratman, supra note
109, 327 ft.
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5.2 Cooperation in Different Contexts: National Administrative Law and International

Law

Cooperation is an (increasingly common) instrument used in the exercise or facilitation of
governance activities in national contexts. National administrations are not only working through
top-down approaches but also in cooperative forms. Administrative contracts, where citizen and

state meet on equal as opposed to on hierarchically organised terms have long been in use in

122

national contexts.  Forms of ‘new governance’ are of course much more dependent on

cooperative or at least coordinative forms of interaction between different levels of

.. . .. . .. 123
administration or between administration and citizen.

In international law cooperation between states is a crucial if not central issue. Though
international law traditionally follows an ‘individualistic approach’ (‘rules of abstentions,

adjustment, and delimitation between different sovereignties’), it foresees cooperation in many

124

areas and on many levels. " The UN Charter for instance states as one purpose of the UN

To achieve international co-operation in solving international problems of an economic, social,

cultural, or humanitarian character, and in promoting and encouraging respect for human rights

and for fundamental freedoms for all without distinction as to race, sex, language, or religion;125

More generally Riidiger Wolfrum provides a definition of cooperation for the international

context based on the 1970 Friendly Relations Declaration. Accordingly, cooperation is

‘the voluntary co-ordinated action of two or more States which takes place under a legal regime

and serves a specific objective. To this extend it marks the effort of States to accomplish an

objective by joint action, where the activity of a single State cannot achieve the same result.'®

122 See A Abegg, Die Evolution des Verwaltungsvertrags zwischen Staatsverwaltung und Privaten — Der

Kontrahierende Staat in Deutschland, Frankreich und der Schweiz seit dem 18. Jahrhundert (Stampfli Verlag,
2010), although sometimes such meetings do involve a certain degree of subordination.

123 See for instance, Ayers & Braithewaite, supra note 100; Sabel & Zeitlin, ‘Experimentalist Governance’,
supra note 80; R Baldwin & J Black, ‘Really Responsive Regulation’, LSE Legal Studies Working Paper No.
15/2007.
124 R Wolfrum, ‘International Law of Cooperation’, in: Max Planck Encyclopedia of Public International Law
(OUP, 2010) available at: http://opil.ouplaw.com/home/epil (last accessed 19 December 2014), para 7.

125 Article 1 (3) Charter of the United Nations, 1 UNTS X VI, 24 October 1945.
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There is some debate on whether international law provides a general obligation to cooperate,
particularly in socio-economic maters.'”” Though disputed on this more general level, certainly
in many individual areas of international law such as international environmental law, human
rights law or law governing common spaces interstate cooperation is foreseen and provided

128
for.

In light of the debate on the fragmentation of international law one can observe an increasing
interest in cooperation as a form of conflict prevention or solution between different types of
international regimes. Notably Margaret Young stresses the importance of regime interaction Vis-
a-vis conventional hierarchical models of conflict resolution.'” As fragmentation and conflicts
do not only arise at the ex-post conflict resolution stage but already play an important role at the
law making stage,'*" there is significant room to look at the potential of different regimes for
‘collaboration or cohesion’. Young’s approach shifts the focus of the debate away from pure ex-
post conflict resolution to a more flexible one, which targets different stages of the regulatory
processes. However, her approach is limited to the interaction between different regimes (trade,
environment, and law of the sea) but pays less attention to conflicts within one regime. It
furthermore does not directly include private actors but stays within the more traditional

international law framework. ">

This is different in literature on public private partnerships on the international level. Here,
private actors are of course included. Although there is no fixed definition of what constitutes a
public private partnership, they are usually applied by international organisations to ‘describe a

wide range of interactions with business, non-governmental organizations (‘NGOs’) and other

126 Wolfrum, supra note 116, para 2.

127 Ibid para 9.

128 See ibid para 7 ff regarding a general obligation; and para 26 ff regarding specific areas of international
law.
129 Young, supra note 70; M Young, ‘Fragmentation or Interaction: The WTO, Fisheries Subsidies, and
International Law’, 8 World Trade Review (2009) 477. While investigating regime interactions between the WTO
and other regimes such as FAO regarding fisheries subsidies she distinguishes between two forms of interaction:
‘[T]he need to learn about existing regimes [...] and the need to entrench inter-regime linkages in the proposed
disciplines’ (at 491).

130 Young, ‘Fragmentation or Interaction’, supra note 121, 477, at 481.

B Though the later work edited by her gives room to various interdisciplinary approaches: See M Young (ed),
Regime Interaction in International Law — Facing Fragmentation (CUP, 2012).

34



civil society organizations (‘CSOs’)’."*? Generally, they are extremely broadly defined. Kenneth
Abbott for instance refers to an ECOSOC Resolution as well as a UN Secretary General Report

wherein partnerships are described as:

voluntary and collaborative relationships between various parties, both State and non-State, in

which all participants agree to work together to achieve a common purpose or undertake a

specific task and to share risks, responsibilities, resources, competencies and benefits."*

Distinctions are usually made between the functions the partnerships are supposed to fulfil. Thus,
some partnerships are indeed intended to facilitate norm creation (soft law), whilst others are
more concerned with the implementation of existing international law and others have more of
an operational function, such as the Global Fund to Fight AIDS, Tuberculosis and Malaria.'**
The following section will outline the particularities of public private cooperation at the
transnational level in more detail. It will then also look at the frameworks created to govern these

kind of partnerships.

5.3 Transnational Public Private Cooperation under Analysis

The following paragraphs seek to map in a more detailed way the different forms of regulatory
cooperation between public and private organisations. To this end this section sets out a variety
of forms of public private cooperation which will exceed regulatory cooperation as more
narrowly conceived. However, it will mainly rely on the organisations to be analysed in the case

studies of this thesis, which are mostly UN-related.

First of all it has to be said that regulatory cooperation agreements fall within the realm of acta

iure imperii of international organisations. Generally, regulatory cooperation belongs to their

132 K W Abbott, ‘Public Private Partnerships’, in: Max Planck Encyclopedia of Public International Law
(OUP 2008), available at: http://opil.ouplaw.com/home/EPIL (last accessed 19 December 2014), para 1.

General Assembly, Report of the Secretary General, Enhanced Cooperation between the United Nations
and All Relevant Partners, in Particular the Private Sector, A/58/227, 18 August 2003 para 9;quote from Abbott,
supra note 124, para 9. See furthermore ‘Future Programme, Organization and Methods of Work of the Commission
on Sustainable Development ECOSOC Res 2003/61, 25 July 2003.

134 Abbott, supra note 124, para 18 ff. See furthermore D Azis, ‘Global Public-Private Partnerships in
International Law’ 2 Asian Journal of International Law (2012) 9 ff.
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governance functions and goes beyond simple acta iure gestionis such as buying office materials
for example. This does not, however, mean that regulatory cooperation might not also involve

elements which fall within the latter category. 135

Having clarified this issue, the next step is to look at the different instruments framing regulatory
cooperation and to see whether it is possible to discern a pattern in their application. The UN,
which has a general framework regarding cooperation with the business sector, distinguishes
between the following categories: core business operation and value chain; social investment and
philanthropy; and advocacy and policy dialogue.'”® Under the first it summarises the
mobilisation of business-specific activities for the creation of wealth and employment as well as
for the facilitation of access to goods and services for the purpose of reducing poverty.'*’ Social
investments and philanthropy refer to any kind of contributions to a particular project which
originate from business. Those could be ‘financial support [...] pro-bono goods and services,
corporate volunteers as well as technical expertise and support’.'*® Finally the Guidelines
mention cooperation regarding advocacy and policy dialogue. This category involves all kinds of
forms of cooperation which are related to different UN standards affecting business. It includes
multi-stakeholder dialogues, promoting corporate responsibility either by changing internal
business practices so that they align with UN goals or by ‘developing norms or guidelines to

engage stakeholders in support of UN goals’.'*

Looking at the Guidelines one can clearly recognise that distinctions are made between the types
of contribution the private side is intended to make. In the first case emphasis is put on regular
business activities, thus the private party is supposed to use or adapt parts of its regular business

practices in such a way so that they are aligned with UN goals. The second case as the term

133 See UNEP Programme Manual, May 2013, available at:
http://www.unep.org/QAS/Documents/UNEP Programme Manual May 2013.pdf (last accessed 19 December
2014), which draws attention to the possibility that ‘partnership programs’ (under which regulatory agreements fall)
may well include commercial elements in which case the general procurement procedures have to be followed. See
at 87.
136 UN, Guidelines on Cooperation Between the United Nations and the Business Sector, 20 November 2009,
at 6.
137 Note that this type of cooperation resembles most the classic public private partnership model in the
national context, whereby the private is providing business specific capacities (e.g. the production of goods, the
delivery of a particular service) and the public fulfils a kind of financing/oversight function.

138 UN Guidelines, supra note 128, at 7.

139 Ibid.
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‘philanthropy’ indicates involves the kinds of donations that the private sector puts at the
public’s disposal for the benefit of the public good. Finally, in the last category one finds actual
regulatory cooperation. This is, in other words, cooperation that is not predominantly based on
giving and receiving certain resources for special projects but on the creation and

implementation of policies relevant to a (business) community.

As stated above the categories included in the general UN Guidelines ‘are intended to serve as a
common framework for all organizations of the UN system...’. Those organisations are however
also ‘encouraged to develop more specific guidelines in accordance with their particular

.o ,140
mandates and activities.’

Furthermore, the Guidelines focus on cooperation with the business
sector and they go beyond what would be defined as ‘partnership activities’ as they also involve
donations and other short-term contributions which do not ‘draw on the core competencies of

each party’.'"!

A number of separate frameworks for public-private cooperation have emerged within the UN
system. Usually, those frameworks create a clear relationship between the instrument used and
the type of cooperation anticipated. FAO, for instance, lists Memoranda of Understanding
(MoUs), exchange of letters, letters of agreement, formal relations, partnership agreements,
partnership committee for review of financial and other agreements and multi-donor trust funds

142

as examples of forms of public private cooperation. "~ The first are used when establishing ‘a

framework of collaboration of significant importance’;'* exchange of letters are used for
‘collaboration [...] limited to a reduced period of time, or if its scope is more limited’; letters of

agreement are involved if money transfers from FAO, whereas partnership agreements are used

140 Ibid at 2.

14 United Nations Foundation, Understanding Public-Private Partnerships (2003), available at:
http://www.globalproblems-globalsolutions-files.org/unf website/PDF/understand_public_private partner.pdf (last
accessed 19 December 2014), at 3.

142 See FAO Council, Hundred and Forty-Sixth Session, FAO Strategy for Partnership with Civil Society
Organizations, CL 146/8, February 2013, section D (hereinafter: FAO Civil Society); as well as FAO, Hundred and
Thirteenth Session of the Programme Committee and Hundred Forty —seventh Session of the Finance Committee,
FAO Strategy for Partnership with the Private Sector, JM 2013.1/2, March 2013, Section V (only listing MoUs,
partnership agreements and exchange of letters) (hereinafter: FAO Private Sector).

1 Ibid regarding the private sector MoUs are particularly used when no financial commitment is foreseen.
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when FAO receives money from the private sector; finally FAO can engage into formal relations

with civil society organisations, which are further specified by FAO’s Basic Texts.'*

UNEP uses similar categories but with slightly different meanings regarding the actual type of
cooperation governed by those instruments. Thus it distinguishes between letters of intent, used
for the initiation process of a partnership and there is an exchange of letters, which is said to be a
‘[d]eclaration of interest to use as point of entry for cooperation which will lead to formal/legal
instrument([s]’. Further there are letters of agreement, used for different types of partnership with
other UN organisations and MoUs which are used for cooperation with non-UN partners, when
no transfer of funds are involved. Furthermore, there are ‘Small-Scale Funding-‘, and ‘Project
Cooperation Agreements’. The former is used if not-for-profit, non-UN organisations are
assigned implementation activities with less than $200.000 in funding involved. Project
Cooperation Agreements are then used when more than $§ 200.000 are involved. Finally, if

UNERP receives funds than Donation Agreements are used.'*

More generic are the categories that the ILO applies.'*® It distinguishes between funding or
donations, development and implementation of projects or other activities, organisation of
meetings and other events, campaigning or advocacy, temporary placement of personnel,

publication and research projects and exchange and pooling of knowledge and information.'*’

As the UN Framework is general in nature there is no contradiction between the individual
organisations’ categories and the ones provided for in the Framework. The instruments of UNEP
or FAO mentioned above are drafted with regards to the specific needs of these organisations.
Yet, what also becomes clear is that as such there is little uniformity between the different public
organisations regarding their approach to cooperation with private entities. Most revealing is the
use of three instruments: Exchange of Letters, MoUs and Letter of Agreements. Whereas the
latter is used by the UNEP for cooperation with UN organisations, the FAO sees them as a

‘useful administrative tool for contracting services from civil society organizations’. MoUs are

1 Tbid.

145 UNEP Partnership Policy and Procedures, Policy Outline No.1/2011, 21 October 2011.

146 Even though it appears that they are currently working on a more elaborated framework, see ILO
Governing Body, 316 Session, Public Private Partnerships: The way forward, GB.316/POL/6, 5 October 2012, at 6.
147 ILO, Director-General’s Announcement, IGDS Number 81, 14 July 2009 at 1.

38



also applied very differently. For UNEP they are the instrument of choice for any kind of formal
relations with private partners, involving financial commitment. For the FAO on the other hand

they constitute the instrument of choice for the most preliminary stage.'**

What this passage shows is that public private cooperation has become a common venue for
public international organisations, not only regarding access to project funding but also regarding
the creation and implementation of regulation. There is however no common framework under
which cooperation takes place. Each organisation has its own rules and manuals governing
engagement with the private sector. The following chapters will look more closely in particular
at the regulatory cooperation between private actors and international organisations. This will be
done from a theoretical point of view (in Chapters 2 and 3) and in two case studies (in Chapters 4

and 5).

148 See FAO Civil Society, section D; as well as FAO Private Sector, Section V; UNEP Programme Manual,

supra note 127, at 86 ff.
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CHAPTER 2

COOPERATION AS A MEANS TO GAIN AND SECURE REGULATORY
AUTHORITY IN A COMPLEX TRANSNATIONAL CONTEXT

1. INTRODUCTION

The previous Chapter laid out some explanatory models on how to understand the global order
beyond the state and an international framework dominated by nation states. That having been
said, little attention has been paid to the micro (institutional) level. The general lack of attention
given to the distribution of authority within different organizations and issue areas has been
criticised by legal scholars particularly with a pluralist agenda, yet it seems that it is only
recently that the issue has started to be taken up.! When trying to understand the big picture, an
analysis of how the micro level operates can be a very useful exercise. The goal of this section
therefore is to depict how the allocation of authority in the global realm triggers cooperation
even between different types of actors. It is then argued in the next chapter that cooperation links

different regulatory realms and thus creates networks of constitutionalisation.

The main claim made in this chapter is that in the fragmented, pluralistic context of the global
legal order today, transnational regulators possess incomplete authority.” We can therefore only
understand one regulator’s authority in relation to other organisations active in the same or in
overlapping realms.’ Individual regulators then, as indicated above, need to cooperate in order to
convey sufficient authority to achieve compliance with their regulatory agendas, and

consequently to prevail as a regulators.

To support the argument, it is first necessary to build an account of authority in the transnational

context. It will be shown that an institutional understanding, which puts social practices at the

: See for instance N Roughan, Authorities — Conflicts, Cooperation, and Transnational Legal Theory (OUP,

2013) at 60 or I Venzke, ‘Between Power and Persuasion: On International Institutions’ Authority in Making Law’ 4
Transnational Legal Theory (2013) 354.

: N Roughan, supra note 1, at 136

’ Ibid.
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centre of a definition, is the best fit for an analysis of transnational authority. In particular, it
allows for the inclusion of private authority which is often not possible in many normative
understandings. Apart from the issue of ‘private political’ authority, this chapter will also focus
on the issue of plurality. To this end it is first necessary to distinguish between different
regulatory realms. Those can be structured hierarchically with one organisation being the sole or
at least dominant authority; or they can be fragmented, characterised by multiple (and possibly
competing) authorities. It will be shown that even dominant monopolists in one area necessarily
must interact with authorities from other related or relevant areas. Thus, transnational authority

can only be understood in its interaction with other authorities and as such it is relative.*

The second part of this chapter will look in a more detailed way at authority interactions and the
impact cooperation has on individual regulators authority. Here the thesis will support the main
argument outlined above in steps. This part will look at two aspects in particular — what it takes
for a regulator to be recognised as a de facto authority and what it takes to be recognised as a
legitimate authority. Cooperation, it will be argued, can be used to improve both levels of
recognition.” The picture thus presented is highly complex and it is impossible to depict authority
interactions in all their rich nuances. Yet there are a number of recurring themes in regulatory

cooperation which the thesis will focus on.

The first concerns the relationship between power, architecture and de facto authority. I will
show how regulatory power is particularly located in hierarchically structured environments.
Usually, organisations being the only regulator in the realm possess strong de facto authority.
Cooperating with these types of regulators can balance out power deficits of organisations active
in less consolidated realms. Furthermore, through cooperation, organisations can pool capacities
and thereby achieve better and, possibly less costly, regulation throughout the entire process
(standard setting, monitoring and enforcement). This increase in effectiveness could provide

competitive advantages and thus a strong motive for engaging in cooperation in a market-type

environment.
¢ Ibid.
> See RB Hall & TJ Biersteker, The Emergence of Private Authority (CUP, 2003) at 4.

42



The second issue concerns the rise of ‘epistemic authority’ or the increasing need for expert
driven regulation on a transnational level. The thesis will show how this triggers interaction,
particularly between public regulators and private expert organisations such as the ISO, but also
between private organisations and public actors which have specific legal or political expertise in

a given regulatory area.

Finally, the thesis will address the issue of legitimacy and cooperation. Of all three this is
perhaps the most complex matter dealt with. It will be shown that recognition of a regulator’s
legitimacy depends on a variety of factors. For simplification the thesis will distinguish
procedural and substantive legitimacy. On both levels there is, however, a certain tendency
towards more traditional accounts of legitimacy. Thus, both procedurally and substantially,
public organisations seem to be regarded as more legitimate than other types of regulators.

Private actors seek to benefit from this through cooperative processes.

However, the above tasks merely outline certain trends and do not establish universal rules. The
main purpose of this chapter is to provide an account of authority which can explicate
transnational cooperation and which creates awareness of the rich nuances in which this can

occur.

2. UNDERSTANDING AUTHORITY IN A FRAGMENTED TRANSNATIONAL
CONTEXT

Before engaging in any discussion on how authority limitations can trigger cooperation, it is first
useful to outline the understanding of authority adopted in the thesis. After some preliminary
remarks (2.1) two major issues will be given particular attention. First, the possibility of ‘private
political’ authority (2.2) and secondly, the problem of plural authority particularly in the global
sphere (2.3).
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2.1 Some Preliminary Remarks on Authority

Three types of discussion are recurrent in the literature on political theory dealing with the issue
of authority. Firstly authority is contrasted with power. Secondly, there is an extensive debate on
what makes authority legitimate and thirdly the final issue concerns the distinction between
authority in a political sense and other forms of authority, particularly epistemic authority. All
three debates in themselves have the potential to (and actually do) create a body of literature
which fills libraries. This section will therefore not attempt to discuss each debate definitively.
Rather it will provide a few preliminary remarks on the general understanding of authority
adopted in this chapter. This is intended to provide some guidance to the reader and avoid

confusion in the argument developed below.

Authority and power: One of the major themes in the discussion of authority concerns its
relationship with power. In particular so-called practical or de facto authority seems to
significantly overlap with power in many ways. Max Weber attempted to draw a distinction by
introducing a voluntary element. Thus when referring to authority (or domination, as he calls it)
he states that ‘every genuine form of domination implies a minimum of voluntary compliance,
that is, an interest (based on ulterior motives or genuine acceptance) in obedience’.’ According to
this definition there is at least initially a voluntary element inherent in authority (a ‘pro attitude
toward the agent on part of the subject’’) which does not solely work through power, narrowly
defined ‘as direct coercion by means of force’.® However, this element must not be confused
with genuine consent to the concrete command. In fact ‘authority always demands obedience’
and is thus ‘incompatible with persuasion, which presupposes equality and works through a
process of argumentation’.” Authority takes place within a hierarchical framework and cannot be

based on egalitarian grounds. Cutler therefore states that:

6 M Weber, Economy and Society - An Outline of Interpretive Sociology (University of California Press,

1978) at 214.

7 T Christiano, ‘Authority’ in: Stanford Encyclopedia of Philosophy (revised version, 2012), available at
http://plato.stanford.edu/entries/authority/ (last accessed 21 October 2014) at 3.

8 Venzke, supra note 1, at 358.

? H Arendt, Between Past and Future (Penguin Books, 1977) at 93.
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[as Lincoln notes] “force is always implicit in authority” It is implicit in the asymmetry in power
relations between the “ruler and ruled, officer and private, teacher and student, parent and child”
Liberalism obscures this asymmetry by posting a consent-based social unity which tends to

equalize relations between members of society. "

One possible way to understand practical authority would therefore be to see it as a particular
form of exercising power. This would, however, necessitate an adapted, broader understanding
of power. Accordingly, power must not only be understood as passing ‘through the barrel of the
gun’ but also ‘through institutions and broader social relationships’''. For Andrei Marmor
practical authority is a ‘normative power to impose obligations on another’. However this type of
power, which he also calls systemic power, presupposes ‘power-conferring norms’ (that grant or
constitute this power) these norms ‘are essentially institutional’ in that they ‘form part of some

. . . . . 12
social practice or institution’.

Consequently the element introduced here is an overarching framework provided by institutions
or social practices, which establishes limits to the arbitrary exercise of power. This framework is
based on the recognition granted by others, in particular the targeted addressees (or subject, as
they are also commonly referred to).*> The kind of power exercised in this way is much more
complex than for instance ad hoc power or the simple use of force. The norms granting authority
are interconnected and define the power-holder, its scope and content.'® In establishing authority
what matters is the existence and at least theoretical ability to observe such structures. Often such

a framework has a more consolidated character (a founding treaty or organisational statutes for

10 C Cutler, Private Authority and Global Authority - Transnational Merchant Law in the Global Political

Economy (CUP, 2003) at 68. Cutler refers in this quote to B Lincoln, Authority: Construction and Corrosion
(University of Chicago Press, 1991) at 6.
1 Venzke, supra note 1 at 357 and 358.

12 A Marmor, ‘An Institutional Conception of Authority’, 39 Philosophy & Public Affairs (2011) 238, at 240
and 241.
13 See D D Avant, M Finnemore, & S K Sell, “Who Governs the Globe?’ in: D D Avant, M Finnemore & S K

Sell (eds), Who Governs the Globe? (CUP, 2010) 1 at 9f stating that: “We define authority as the ability to induce
deference in others. Authority is th.us a social relationship, not a commodity; it does not exist in a vacuum.
Authority is created by the recognition, even if only tacit or informal, of others. Recognizing an authority does not
mean one always agrees with or likes the authority. It does mean, though, that one defers to the authority. Such
deference confers power. Having a set of constituents that have signified their acceptance of an authority allows th