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INTRODUCTION

Since its origins in 1965 with the “neighborhood law offices™ of the
“War on Poverty” in the United States, the institution of the
necighborhood law firm (NLF)!—characterized by (1) activist, social-
reform-oriented lawyers for the poor, (2) location in lower-class
neighborhoods, and (3) salaries generally paid by a government (or,
in a few cascs, a charitable organization)—has taken on a steadily
increasing importance in modern Western societies. Along with the
NLFs in the United States, activist lawyers in a growing number of
countrics—most  particularly in Australia, Belgium, Canada,
England, and the Netherlands—have recently created law centers,
law shops and the like which challenge the traditional roles of lawyers
and the accepted methods of providing legal aid for the poor.?

The challenge has shaken the once firm faith {outside the United
States) in “judicare” legal aid systems, according to which private
attorneys are paid by the state for services to individual clients, and it
has forced a debate about the role of salaried attorneys for the poor
located directly in underprivileged urban arcas. The final outcome of
that debate, termed the “Great Debate™ in legal aid by ane Canadian
commentator (Penner, 1977), has not yet been reached; but we can
now say that the question in an increasing number of countries is no
longer whether to have neighborhood lawyers for the poor but how
many to have, where to place them, and what role they should play.
One British law center, the South Wales Antipoverty Action Centre,
is even funded by the European Economic Community’s antipoverty
program. The story of this major new turn towards NLFs in legal aid
reform adds a vital chapter to the comparative study of legal aid (see
gencrally Cappelletti, Gordley, and Johnson, 1975).

Beyond showing the emergence of new developments in legal aid, I
am interested in exploring the “legal aid movement” as a unique case
study in the role of lawyers and, more generally, of the reform of legal
institutions, in effecting lasting change on behalf of the poor in
modern “welfare states.” The NLF movement originated in the
United States as part of the “War on Poverty,” and the idea has
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persisted that Jawyers should not merely address the everyday legal
problems of the poor—the so-called “symptoms of poverty”—but
also should address the causes of poverty embedded in the law and the
legal system. It is an ambitious objective.

In order to investigate this novel role for lawyers, which has

implications much beyond the delivery of legal services to the poor,
several unresolved issues and dilemmas of law in the welfare state
must be sorted out. T will state some of them briefly here to provide a
background for later discussion.
1. The countries studied here can all be characterized as *‘welfare
states” in the sense that their governments are committed, among
other things, to ameliorate some of the hardships and inequalities
generated by the operation of their cconomic systems. While the
countrics vary in their particular programs and in the degree of
hardship and inequality expericnced by their populations, they are
comparable in their general support of the welfare state program.
How far to extend that program is of course subject to great debate,
but even conscrvatives in these countries do not (perhaps cannot)
challenge the program’s general tenets,

The state—the central government—is the focal point of welfare
state activity. The welfare state is built on numerous laws, many of
which are designed to help the “‘have-nots™ against the “haves.”
Social reform in the welfare state is advanced by government action,
and the action is gencrally effected by new law. Many of these reform
laws, however, have rarely been enforced; they have in an important
sense remained merely symbolic. NLFs may be extremely useful in
enforcing such laws and, if effective, could have lasting effects on the
social structure; the welfare state might be forced to live up to its
promises, or abandon them. On the other hand, NLFs may be the
perfect form of social control, bringing disenchanted people within
the complex legal system, making some rights cffective sometimes
(enough to make the symbols somewhat more plausible) and, in
general, “‘disciplining” pcople not to protest too much or take
collective action even though their social position does not really
improve.

2. The legal profession, as represented in particular by its professional
organizations, may be *“‘conservative,” fearing innovation in general
and competition from NLFs in particular. Its interests—at least those
of its most influential members—are certainly linked closely to
persons and organizations that benefit from the status quo. At the
same time, however, evidence that the current system of legal aid fails
to reach people to make their rights effective must be taken very
seriously by the professional organizations, especially those somewhat
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removed from the concerns of average practitioners. Their prestige
and legitimacy depend on people’s perceptions of the legal system
(Tushnet, 1977; Trubek, 1972). Also, the profession’s emphasis on the
independence of lawyers serves to insulate activist NLF lawyers from
political pressure, but it also tends to make them “‘unaccountable’ to
anyone but themselves. Finally, it may be that NLFs generate more
business for the private bar than they take away. The bar’s own
interests in NLFs, therefore, point in several contradictory directions.
3. Lawyers arc uniquely situated to sce the failings of the legal system,
and idcalistic lawyers quickly sce through the rhetoric of “equal
justice.” Legal education, in a sense, creates social critics with powers
to help change the socicty. As Trubek notes, “law itself is a form of
social criticism’’ (Trubek, 1977a:555). Legal training, however, also
teaches “legalistic™ skills which may lead well-intentioned reformers
to turn social problems into “legal needs,” for which the “solution” is
mistakenly believed to be found only in legal strategies (e.g.,
Campbell, 1974). Again, translated into the NLF movement, this
may result only in an advanced form of social control—domination
by professionals (Illich et al., 1977).

My exploration of these dilemmas, in conjunction with a compara-
tive history and description of the NLF movement, will be in four
parts, corresponding to an idealized evolution of NLFs in a number of
countrics—particularly the USA, England, Canada, Australia, and
the Netherlands.

Part Onc will examine the sociological justification for NLFs—the
“unmet nced” for legal services for the poor, which has becn
discovered in the last ten or fifteen years. One purpose will be to show
the relationship of studies of unmet need to the NLF movement,
suggesting that the study and the remedy cannot be scparated. The
limitations of thesc studies must therefore be traced in the history of
NLFs and their approaches to legal and social reform.

Part Two will examine the establishment and development of
NLFs, describing their basic organization and orientation. Beyond
that, it will focus on the political history of NLFs, showing the
interaction of professional legal organizations, activist lawyers and
law students, and welfare state governments. This interaction has
tended in the countries studied to promote the survival of publicity-
funded lawyers who are at least ideologically committed to effecting
social change on behalf of ‘““have-not” groups. The chapters in this
part will sce what happens to the NLF “solution” when it is
implemented. The method here will be to trace the history in
individual countries before reaching a general comparative con-
clusion.
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Part Three begins to explore more carcfully what the tactics and
strategies of NLFs are in the various settings, drawing particularly on
the contrast between the United States and England. This part can
begin to analyze how law centers meet the “*unmet need™ or seek to
make rights cffective, and what some of the problems and (rade-ofls
are with the various strategics involved. The concluding chapter will
contrast the types of NLFs that can be found, and outline their aims
and assumptions.

Part Four then concludes the study. It asks how we ought o
cvaluate this movement of social change and social control, given the
dilemmas I have raised. The accomplishments and limitations are
discussed, along with the contribution NLFs can realistically make to
a movement for change. Finally, a few gencral themes can be
addressed, particularly the relationship of the goals of NLIs to
“combined models,” including institutions for vindicating rights
without lawyers (sce Cappelletti and Garth, 1978).

It should be noted that this study will focus mainly on developments
in the United States, England, Canada, and the Netherlands, since
these are the countries with the greatest experience of the type of NLY
with which this study is concerned. Developments in Australia will be
considered mainly because of the contrasting historical pattern, and
some developments in Belgium and Norway will also be described.
Brief comparative assessments of the legal aid system in Sweden as
well as of the judicare systems in eflect in France and Germany will
also be necessary.

My own perspective, finally, should also be made clear. As an
Amecrican with some experience in one U.S. NLF, my rescarch and
approach is bound to reflect my concern about what the U.S. systems
can learn from other countries. To that extent, I may sometimes be
guilty of being overly critical of U.S. developments.

Notes

1. This term will be used when I refer to the institution in gencral with the
attributes noted in the text. It is also the U.S, term and it is close to the English
“ncighbourhood law centre.” For particular countries I will use the national term or
a literal translation of it

It should be noted that my definition does not exclusively focus on whether or not
lawyers arc paid a safary by the state. It scems clear that publicly-salaried attorneys
have wnded 10 be more socially-oriented, neighborhood-oriented, and proactive (in
the sense of seeking 10 bring certain problems to them) than private attorneys under
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judicare systems; and the debate about which method is preferable often relies on
this presumed characteristic of publicly-salaricd lawyers. But publicly-salaried legal
aid lawyers may not fit the other requiremcnts of my definition. Furthermore,
judicare lawyers may serve as NLFs, as they do in the “law collectives” in Holland
discussed in Chapter 6.

2.1 will not attempt to explain systematically why NLFs developed in these
modern countries and not, for example, in the Federal Republic of Germany and
Italy. Obviously the matier is complicated. It can be noted, however, that the
development of NLFs is made easicr where there is a tradition of legal reformism,
particularly one relating empirical rescarch to such reforms, Also, the availability of
substitutes will naturally affect the development of NLFs. The existence of trade
union legal services, for example, has made legal aid reform seem less compelling in
Germany (sce, ¢.g., Plennigsdorf, 1975).

Given the general similarity of Western welfare states, however, and the peculiar
attractiveness of the NLF idca in those settings, it may only be a question of time
before institutions analogous to NLFs develop to serve the lower classes of the
population, whether they be simply the poor, national or racial minorities, or foreign
workers, It may be significant that the NLF movement began in English language
countrics, spread 10 Holland, where English-language materials are accessible to the
cducated public, and then moved through the Flemish part of Belgium, the French-
speaking arca of Belgium, and most recently to France. Belgian boutiques de droit
inspired French boutigues de droit set up by young lawyers and apprentice lawyers
(stagiaires). The French boutigues, which may begin to have an impact on national
legal aid policy in France, are discussed in only a few available works (see, e.g.,
Boutigues de droit, 1978; Dumas, 1977:243-45; Hartman, 1978).
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Part One

The “Unmet Need” for Legal Services:
Justifying Neighborhood Law Firms

Introduction

Why should we reform legal aid systems by creating publicly-salaried
lawyers in neighborhood law firms? Is it because NLFs are capable of
offering “competent” legal advice and representation at a lower cost
than other legal aid systems, notably “judicare” and the “‘charitable
system?”! Although some commentators have framed the issue in
terms of efficiency—whether NLFs are more cost-cffective in giving
the representation that the poor would get if they used private
attorncys (e.g., Brakel, 1977)—the proponents of NLFs have largely
conducted the debate at another level. It has been argued in country
after country that there is an “unmet legal need” which requires a new
method of delivering legal services: publicly-funded NLFs.

The assumption has even been that this “need” can be objectively
demonstrated and measured. For example, in Justice for All, the
influential English Labour (Party) Lawyer pamphlet promoting NLFs
in 1968, it was observed that “the extent of the unmet need should be
capable of ascertainment, in round terms at least, by scientific social
survey aimed at producing quantitative results based on generally
acceptable criteria” (Society of Labour Lawyers, 1968:6). Inspired by
this goal, considerable empirical rescarch has been undertaken in the
last ten to fifteen years, signaling an unprecedented invasion of social
scientists into the *legal” policy-making domain. Studies in
Australia, Canada, England, Holland, and the United States, all
closcly connected to the NLF movement, have sought to ascertain
and measure this nced, and this “objective’ method continues to
have powerful adhcrents. Roger Crampton, for example, the
Chairman of the Board of Directors of the U.S. Legal Services
Corporation, recently complained that “less than 15 percent of the
legal needs of the poor are being met” (Crampton, 1975:1343, citing
Curran, 1977), and the Dutch Secretary for Justice proclaimed his
faith in sociological research into “the need for legal assistance, the
way in which this nced is or is not being met and the lacunae evident

in this area” (Council of Europe, 1976:9).
1



Methods are still being sought to make possible a nonpolitical,
objective debate about the need for NLFs, but surveys of legal need
have come under increasing criticism, even by authors of these
studies. One such author, Raymond Marks, now argues that “we
should abandon our quest to define legal need™ (Marks, 1977:2014).

My own view, with some qualifications, corresponds to  this
conclusion, but it is useful to examine some of the approaches and
findings of these shrveys. They help show the important relationship
between research and reform, and their conclusions do reveal insights
that cannot be neglected. If we trace the evolution of legal need
studics, the recent history of NLFs and some of their problems and
potential can be better understood.



Chapter 1

Studies of Legal Needs and the Justification for
Neighborhood Law Firms

I. From Equal Opportunity to Legal Need

The utilization of sociological rescarch into “legal needs” depends on
a basic change in the view of the legal system and legal aid. Diverse
commentators have recognized and described the movement from
*legal formalism™ to “instrumental or technical rationality.” The
movement has developed as part of the welfare state. According to
Unger, one “‘major impact of the welfare state on law is the turn from
formalistic to purposive or policy-oriented styles of legal reasoning
and from concerns with formal justice to an interest in procedural and
substantive justice™ (1976:19; see also, e.g., Luhmen, 1975:113-114;
Charvet, 1976).% This change in the perceived role of law has had
increasingly important repercussions for legal aid policy (and civil
pracedure gencrally). The (ramework of debate has shifted from a
“traditional” to a “‘social welfare” approach to legal aid, and
accordingly NLFs have becn placed on the reform agenda.

The traditional attitude, still prevailing in much of the world, is
that legal action is essentially a method for enabling individuals to
enforce their property rights. A lawyer under this scheme “might be
defined most succinctly as the agent of economic man,” and the legal
system as the “legal analogue of the market economy” (Berney and
Pierce, 1975:11). Legal aid schemes within this approach arise
because lawyers are recognized as a monopoly—ofien necessary in
order to obtain a divorce, for example—and because they are scen to
have a special skill which gives them a public service quality. If the
poor cannot afford to purchase legal services, the solution is to
subsidize poor individuals. This answer characterizes both the so-
called “charitable” and the “judicare™ systems of legal aid, the
difference being that under charitable systems the legal profession
provides the subsidy by taking cases for no fees, while under judicare
the state pays the subsidy by compensating private attorneys. Within
cither of these approaches it is theoretically irrelevant whether the
poor decide to utilize the system’s benefits. Poor individuals, like
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other individuals, are presumed 1o know their own interests and to
pursue them rationally in their own way. The legal system, to employ
Donald Black’s useful terminology, is “‘reactive,” relying on citizen
initiative to ‘“‘mobilize™ the law (Black, 1973). “Reactivity” is
perfectly consistent with “formal justice,” which “guaranmiees the
maximum frecdom for the interested parties to represent their formal
legal interests” (Weber, 1954:228).

A reactive approach, corresponding to the market economy, may,
according to Black, be contrasted to a “proactive” system, cor-
responding to a “social welfare model of the law™ (Black, 1973:138).
After governmental policies are set, government itself may seck to
mobilize people to conform to the standards provided by a policy. The
legal system, including lawyers, can be changed to fulfill particular
substantive (instrumental) goals. Policy makers may not be content
with reactive institutions which impede the implementation of policy
decisions.

Legal need studies have become relevant to policy makers because
of the ascendency of proactive mobilization. Governmental policy
makers in the welfare state arc now willing to entertain the notion
that if people do not choese 10 further their “needs,” which are
invariably defined according to technical—i.e., professional
—standards, it is the government’s task to mobilize them. This
proposition, obviously with broad implications concerning the
welfare state and the idea of professionalism, has at times been
accepted even by critics of NLFs. In the Conservative Party analogue
to Justice for All, entitled Rough Fustice and also published in 1968, the
Society of Conservative Lawycers in England admitted the problem of
“the failure of many people who need legal assistance to even get to a
solicitor’s office” (1968:19). According to this perspective, it is not
enough that individuals have the economic means to obtain the
services of a lawyer; the question has become whether “needy”
individuals in_fact use lawyers. This change in perspective makes the
argument for NLFs not only relevant, but almost irresistable to
socially-minded lawyers and welfare state governments, particularly
liberal or labor ones.

II. The Legal Needs of the Poor: A Diagnosis and a Remedy

Reflecting this new welfare state approach, the landmark sociological
study by Carlin and Howard in 1965 concluded that “lack of
economic resources”—the unequal opportunity to retain a lawyer—
is not the principal barrier to access for the poor.? Citing other studies
showing that “‘about two-thirds of lower-class familics have never
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employed a lawyer, compared to about one-third of upper-class
families” (1965:382), they argued in an oft-quoted passage that lack
of economic resources

represents only one element in a complex social process leading an individual to
scek out and obtain legal representation. At least four steps are involved: (1)
awareness or recognition of a problem as a legal problem; (2) willingness to take
legal action for solution of the problem; (3) getting 1o a lawyer; and (4) actually
hiring a lawyer {1965:423).

This analysis is striking when contrasted to the traditional model of
lawyers. It focuses the attention of the state on the perceptions of the
poor, and encourages positive, proactive measures to make the poor
more “willing” to take legal action. The legal needs of the poor could
not be met unless “‘those providing legal services take the initiative in
‘going to the people’” (Carlin and Howard, 1965:423). It was found,
not surprisingly, that existing voluntary, charitable programs did not
satisfy their test. (Indeed, they were never meant to.)

The poor needed lawyers for other reasons as well. The law was
“unbalanced™; the inability of the poor to assert their own intercsts
through legal strategics had resulted in ““class justice.” In a number of
arcas where the poor had legal problems—in particular, in criminal
law, landlord-tenant law, civil rights, consumer law, welfare law,
mental health law, and family law—the law was unfair and had to be
changed (sec also Carlin, Howard, and Messinger, 1966; Wald, 1965).

It is crucial that the legal problems of the poor be dealt with at an institutional
level. This would include: (1) bringing about changes in the routine practices of
landlords, finance companics, and local merchants, that tend to weaken or
violate existing legal rights; and (2) reforming administrative regulations and
official procedures (within welfare agencies, certain courts, police departments)
that are inconsistent with or violate standards of due process (Carlin and
Howard, 1965:431).

We thus find a mixing of legal needs with what might be termed the
“sociolegal’ or “‘politicolegal’ needs of the poor, but still the focus is
on legal strategies and new approaches by lawyers: “Lawyers serving
the poor must be capable of exercising as high a level of technical skill
and ingenuity as lawyers serving the wealthy individual or large
corporation” (Carlin and Howard, 1965:431).

Other U.S. studies, also connected with the NLF movement,
bolstered the conclusions of Carlin and Howard by focusing more
specifically on the types of legal problems experienced by the poor.
The poor, it was found, were likely to see the “legal” dimensions of
problems mainly, or even exclusively, when they concerned domestic
relations matters, criminal charges, personal injury claims, and debt
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collection actions (e.g., Levine and Preston, 1970; Sykes, 1970). As
the author of the 1971 American Bar Foundation study observed,
“the kinds of problems defined by the poor and hence the kinds of
legal services requested by the poor were highly traditional™ (Marks,
1971:18). In retrospect, it is remarkable that the problem was seen as
the tendency of the poor to recognize only the traditional role of
Jawyers in protecting established property rights. Only the panel of
liberal lawyers {or legal sociologists) aware of the substantive law and
the possibilities of legal action was able to determine that many basic
problems of the poor—with administrative agencies, merchants,
financing agencies, and landlords—were susceptible of a “legal”
solution.?

The findings of the American studics which, according to a number
of commentators, provided “the initial stimulus™ in this ficld (Morris
et al,, 1973:8; Schuyt ct al., 1977:100) have bheen repeated with
relatively minor local variations in a number of other countries where
NLFs have been placed on the legal aid agenda. In England,
following the formula sct out in JFustice for All, Abel-Smith, Zander,
and Brooke undertook a survey, financed by the Ford Foundation,
which revealed a huge gap between what they defined as legal
problems and the poor’s willingness to consult a lawyer (despite, it
should be noted, the existence of a reasonably effective judicare
system of legal aid). The 1973 study found that: “In wotal our 1,651
respondents told us of 1,022 cases where, in our view, legal advice was
nceded. Advice of any kind had been taken in only 450 cases and in
only 270 cases was a lawyer the main adviser” (Abel-Smith et al.,,
1973:219). The problem of “unmet need” for certain types of claims
was seen as even more grave: UOnly about one in ten had taken any
advice when they had purchased defective goods, got into arrcars
with their installments, or felt they had been denied their rights by the
Ministry of Social Security’” (Abel-Smith et al., 1973:38).

A second important English study, published in 1974 and perfor-
med by Morris, Cooper, and Byles of the Nuifield Foundation’s Legal
Advice Research Unit (one of the most influential groups in the NLI
movement in England), was critical of the Abel-Smith et al. study but
rcached similar conclusions (Morris et al., 1974). On the basis of
open-ended interviews with “lower-middle-class™ persons, the re-
scarchers found that primarily criminal, but also accident com-
pensation and matrimonial matters, were defined as “legal” prob-
lems, while the interviewces experienced a whole range of other
problems capable of legal solution, particularly housing and social
security, which were not perceived as legal. Finally, addressing the
problem of unmet need explicitly, the authors found that NLFs
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capable of mobilizing the poor and attacking the structural inequities
of the law were necessary (Morris et al., 1974:318-19).

The Australian Commission on Law and Poverty® study of legal
needs, published in 1975, followed the methodology of the Abel-
Smith et al. study and again came to a very similar conclusion
(Cass and Sackville, 1975; see also Tomasic, 1975a and 1976b; Disney
et al, 1977). The poor tended “to obtain legal advice in areas
traditionally associated with lawyers in private practice,” such as
buying a home, matrimonial difficulties, and personal injuries claims,
while individuals rarcly sought advice, even where it would have
been helpful according to the authors, in such matters as consumer
and landlord-tenant grievances (Cass and Sackville, 1975:89). In a
subsequent study Ronald Sackville, the Commissioner for Law and
Poverty, thus concluded: A nctwork of community-based legal
centres, staffed principally by salaried lawyers, offers the greatest
potential for reaching people in need of legal assistance [and for)
exploring new avenues for redressing imbalances in the legal system™
(Sackville, 1975:41).

The Quebee, Canada, Commission des services juridiques, which
presides over a combined staff and (to a lesser extent} judicare legal
aid system created in 1973, was mandated by the law to “favoriser la
poursutle d’études et d'enquétes et Pétablissement de statistiques de maniére a
pianifier I'évolution du systeme d’aide juridique” (Loi de I'aide juridiquc,
§1V art. 22(g); Messier, 1975). It accordingly commenced a detailed
legal needs study which was published in final form two years later.
The results fit what by now should be a familiar pattern (despite the
existence in Quebec at that time of some NLFs). One recom-
mendation of the study was this: “d’orienter ses priorités d’information dans
les secteurs du droil odl persotvent trds peu clairement la dimension juridiques des
problémes,” which included social legislation, housing, labor, and
consumer matters {Messier, 1975:506). And another recommen-
dation, also by now typical, was ‘“‘de lutter, par ses programmes
d’information, contre les attitudes defaitistes des économiquement faibles afin de
les amener a utiliser le recours juridigue dans un sens positif d’attacquer, plutot
qu'uniquement de se défendre”” (Messier, 1975:506).

These important studies of needs in the United States, England,
Australia, and Canada vary in a number of ways, but all point
persuasively to the “solution” of NLFs for the poor:® (1) to become
specialized in those areas of the law where the poor have serious
“legal problems” but will not scek legal help—e.g., consumer,
landlord-tenant, labor and administrative (social welfare)
matters—despite the existence of a legal aid system; (2) to become
decentralized and able to break down barriers of communication to
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inform the poor of their rights and “proactively” enforce them; (3)
and to be able to utilize legal strategies positively (“dans un sens
positif ) to challenge laws and practices against the interests of the
poor. The consistency of the diagnosis and the cure are such that one
skeptical English commentator observed, with some justification, that
legal aid reforms have been treated as a “‘deus ex machina, which, if only
correctly assembled, will restore equality to the legal system™
(Alcock, 1976:162).

1. Another Diagnosis and an Expanded Cure

This legal need justification for NLFs, however, has been undermined
somewhat by another series of empirical studies beginning in 1969
and utilizing a slightly diflerent theoretical framework. Mayhew and
Reiss, studying the use of lawyers among the general population in
Detroit, Michigan, began to shift attention from objectively measure-
able “legal needs’’ to the organization of the legal profession and how it
serves or inhibits certain types of claims (Mayhew and Reiss, 1969).
Going beyond studies of the legal needs of the poor, they emphasized
that individuals in general, not just the poor, could not make use of
lawyers in nontraditional areas of law. As Mayhew wrote in a more
recent article explicitly setting out his critique:

In all these traditions of thought and work, the emphasis has been on whether
legal services available to the well-to-do are or should be also available to the
poor, not on the more fundamental question of whether the legal system s
adequately organized to represent any claims at all. There may be a whole range of
claims that are not well protected for anyone [cmphasis added] (Mayhew, 1975:401).

The point is that the categories of rich and poor are inadequate for
diagnosis or cure. Certain types of problems “surrounding such daily
matters as the citizen’s relation to merchants or public authority’’ are
not brought to lawyers (or, more generally, the legal system) since
“the institution of legal advocacy is not organized to handle these
probléms on a routine basis” (Mayhew and Reiss, 1969:317). These
conclusions are also supported by important recent studies both inside
and outside of the United States.?

The best example outside of the United States is the 1976 Dutch
survey financed by the Dutch Ministry of Justice and undertaken by
Schuyt, Groenendijk, and Sloot. It explicitly corroborates Mayhew’s
insights. The authors found that “the problems of people in the lower
social classes are significantly related to social welfare law, labor law,
rent and housing, and criminal law. But these areas of the law arc,
with the exception of criminal law, preciscly the areas that arc not
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served well by the legal profession” (Schuyt et al., 1977:111). Further,
nonpoor individuals with social welfare problems faced the same
basic problems (although somewhat less often) in enforcing their
rights in nontraditional legal areas: “Lawyers serve individuals
mostly in divorce cases; they do not to any great extent serve
individuals in their conflicts with governments or organizations. On
the contrary, lawyers serve corporate bodies and large organizations™
(Schuyt et al., 1977:112).

We thus have two apparently different analyses of why the “needs”
of the poor (and individuals) are not met by the traditional methods
of delivering legal services, including judicare legal aid systems. The
first focuses more on the inability of the poor to recognize and pursue
their legal needs, while the second addresses the failure of the legal
system to mobilize individuals in gencral. The second thus has the
advantage of cxpanding the inquiry to consider the organization of
the profession in general, not just the peculiarities of the poor, and it
also forces one to consider whether, given the evident organizational
deficiencies of lawyers, there are other possible institutions which can
meet the need just as well or better. Mayhew suggested, in fact, that
every legal institution, whether by relying passively on an informal
network of contacts and referrals, or by utilizing proactive strategies,
creates “‘both channcls of access and barriers to access” (Mayhew,
1975:404). :

Nevertheless, these more sophisticated legal need studies (despite
the fact that they call attention to the plight of middle-class
individuals) are quite similar in many ways to the other studies. They
merely expand on our knowledge about unmet needs. They too are
used to show “objectively’” that proactive NLFs and their analogues
for the middle class are the most effective methods of getting people to
vindicate their new welfare state rights in landlord-tenant matters,
consumer matters, and social welfare disputes (see Griffiths,
1977:268). Again, therefore, we find an *“‘objective,” technical reason
for this new method of delivering legal services.?

IV, Some Problems with the Technical Solution

These apparently objective methods of justifying NLFs have consider-
able appeal, and the themes of “‘unmet need” and “making new
legislation effective” recur throughout the discussion of NLFs. It is
certainly true, for example, that since the Second World War, in
England and more recently in the United States, a huge array of
welfare state legislation has been created to improve the position of
the *“‘have-nots” either through government benefits or by changing
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their legal position with respect to the “haves.” There are new laws,
for example, on behall of consumers against merchants, leading
toward better product-quality guarantees and generally more favor-
able contracts; on behalf of borrowers against financial companies,
including numerous provisions on how debts can be enforced; on
behalf of tepants, including rent control, *“*habitability” guarantees,
and some security of tenure; on behalf of minorities and women, with
civil rights laws guarantecing nondiscrimination in a number of
matters; and a vast array of social legislation, including workmen’s
compensation, unemployment compensation, social security, family
allowances, and medical insurance. If we assume that these laws were
meant to be enforced (and many welfare state policy makers do
clearly intend these rights to be more than symbolic), we have an
apparently objective reason to develop ways, including proactive
legal services, to enforce them. The legal system is thus viewed
instrumentally, as suggested before, with legal aid designed to
accomplish the evident goals of welfare state legislation.

It must be recognized, however, that the situation is more
complicated. Beginning with the most obvious, there is not a true
political conscnsus that welfare state rights ought to be made
effective, or can be made eflective. The welfare state entertains the
possibility of proactive strategics to lead people to enforce their rights,
but rights against landlords, governments and corporations are
political claims (involving questions of power) that these groups
(especially the more powerful corporations and governments) can
resist through a vast number of strategies, even if legislation seems to
be against them (sce, e.g., Galanter, 1974; Handler, 1978). It thus
takes little analysis to anticipate that, once created, NLFs are going to
be immersed in “political” struggles if they take seriously the
mandate to satisfy *‘sociolegal” needs and to better the situation of the
poor as a class. A truly ‘“technical” solution may imply more
agrecment on political ends than we now have; the play is not over
when the deux ex machina of NLFs descends onto the stage.

A second clear problem of politics is that someone must Jook at the
vast assortment of “‘unenforced rights” and choose which ones to
pursuc. The assumption of the legal need studies is that the poor will
not pursue their rights in sufficient numbers; lawyers will have to
bring them into the legal system. The further assumption is that
lawyers (or legal sociologists) can professionally determine need, but
this raises practical problems: should proactive lawyers, for example,
seck to enforce tenants’ rights, the rights of welfare recipients, or the
rights of divorced women with children claiming support payments
from their ex-husbands? As Pauline Morris emphasized, “We are
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dealing with questions of values, not with scientific objectivity”
{Morris et al., 1973:53). Considering the idea that legal change is
here supposed to make the poor better off as a class, one might expect
that lawyers will decide on the basis of what strategies will maximize
the well-being of the class, but how good are lawyers at evaluating the
trade-offs among various policy choices? Can they consider alter-
natives to the courts, to the legalistic strategies for which they have
been trained? Should they be entrusted with these politically impor-
tant decisions? Clearly the study of NLFs must consider how such
decisions—Ileft out of the legal need diagnosis-——can be made in
practice. The issue is both one of accountability and of effectiveness.

A related problem is simply that many of the problems of the poor
stem from poverty, not from unenforced rights. Tenants, over-
burdened debtors, and recipicnts of various social security laws such
as unemployment compensation possess underprivileged statuses re-
cognized by the laws. The enforcement of these new welfare state laws
can only ameliorate the status, not eliminate it. The creation of more
jobs, the development of a greater supply of housing, or the provision
of a guarantced income (the redistribution of wealth) cannot realisti-
cally be accomplished by lawyers using legal strategies {cf. Griffiths,
1977:280-81). Broader social movements and reforms are required.
This is not necessarily reason to avoid legal strategies, but the danger
is that the provision of lawyers to the poor will substitute for real
improvements in the lives of the poor, even if those lawyers succeed in
enforcing the welfare state rights of a number of individuals (Abel,
1979). The risk we take, as David Trubek suggested about a similar
legal institution, is that *‘the movement will succeed only in securing
those reforms which will increase the legitimacy of the current system,
and fail to sccure those changes that will make it really change”
(Trubek, 1979:493).

We face, in short, two sides of the same professionally-minted
coin—definition and remedy. Legal professionals naturally define
nced by what they can do as professionals. Not only does this
definition have a harmful tendency to be static, but more importantly
from my point of view, it also raises the issue of whether pro-
fessionalism has gone too far. More than the problem of “pater-
nalism,” confronted by any effort toward leadership, there is the
danger that professionals will shut off alternative, possibly nonpro-
fessional channels for change: ‘““That one has spotted problems that
arc legally remediable does not mean that one has identified ‘unmet
legal needs’” (Lempert, 1976:177).

Legal need studies have great value in gaining support for NLFs;
they clearly have played an important role in justifying NLFs in a
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number of countrics. The studies may even make respectable the
adoption of legal strategies aimed at change on behalf of the poor as a
class. The hard questions of politics, effectiveness, and accountability,
however, are avoided by professional diagnoses and cures. These
questions and attempts to resolve them must be considered in
subsequent chapters examining NLFs in practice. It must not be
forgotten, however, that a movement for change has sparked the legal
needs studies. A question that will underlie subsequent chapters,
therefore, is whether idealistic NLF lawyers are capable, politically or
personally, of adopting strategies which overcome the limits implicd
in the approach taken in legal need studies.

Notes

1. Judicare means that private attorneys are compensated for the services they
provide to persons unable to pay the fees. The “*charitable system™ is where lawyers
have an honorific duty to provide services at no charge to poor persons who need legal
advice or assistance {for a comparative analysis of these systems, sce Cappelleui,
Gordley, and Johnson, 1975).

2. In Lubman's words:

“the pace of change in law has accelerated so much that the mutations of law can
no longer be controlled by means of the hitherto existing dogmatic methods, At
the same time political requirements, as far as input and output are concerned,
have grown considerably: democracy, which refers to input functions, and the
welfare state, which refers to output functions, are today, with us, political
concepts without opponents, and in both ideas is inherent a tendency to dissolve
formalistic legality and skill in handling definitions™ (1976:113-14).

3. Significantly, these legal need studies helped to build a coherent, policy-oriented
legal sociology movement in the United States. The first article of the first issue of the
Law and Society Review was an expanded legal need study by Carlin, Howard, and
Messinger (1966).

4. Typical is the following statement in a symposium on *‘The Legal Needs of the
Poor.”

“What is required is the scholarly analysis of social and economic forces, the
identification of suitable pressure points, and, then, by inspired and vigorous
advocacy, the application of legal doctrine in the [ashioning of remedics that
will deter future misconduct and effect change—in short, the skills of a lawyer™
{Levi, 1966:285).

5. The Commission of Inquiry into Poverty was set up in 1972 by the

Liberal-National Coalition and expanded in early 1973 by the Labour Party o
include “law and poverty” (sce Sackville, 1975).
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6. The link between diagnosis and solution was not merely academic. Jerome
Carlin, for example, became the first director of the San Francisco Neighborhood
Legal Assistance Foundation. The Ford Foundation became active in funding NLF
experiments in the United States, and the Nufficld Foundation did likewise in
England.

7. The recent American Bar Association survey of the legal needs of the public
carcfully refrains from policy conclusions, but the data are completely consistent with
the Mayhew and Reiss findings. For example, they show that a lawyer will be
consulted in 40 out of 100 real property acquisition disputes, 77 out of 100 divorce
actions, and 70 out of 100 disputes on alimony or support, compared to 7 out of 100
“serious disputes” on major consumer purchases, 15 out of 100 serious difficulties
with a federal agency, and 10 out of 100 infringements of constitutional rights
(Curran, 1976:161).

8. The difference, however, is that one might be somewhat hesitant about favoring
NLFs if the middle class is victimized just as much by the current organization of
legal services. There is no longer an objective reason to favor only the poor. Griffith's
review of the Schuyt et al. study is in fact very critical of the Mayhew approach for
obscuring the effects of wealth (or income) on access (1977:280-81). The point here is
only that cach approach tends to seek a solution in changes in the profession, such as
NLFs and—for Mayhew—group and prepaid services (Mayhew, 1975:421).
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Part Two

The Establishment and Growth of
Neighborhood Law Firms for the Poor:
A Comparative Survey

Introduction

The revelation of “unmet legal needs™ provided a basic model for
legal aid and a justification for that model. The neighborhood law firm
promoted by those studics was to be characterized by activist lawyers,
located in poverty arcas, and sccking to improve the position of the
poor as a class; they were not to be just part of a system of
dccentralized salaried lawyers or law firms paid by the state. There
are various gradations of activism and reformism, however, and much
of the debate about the NLF movement does focus on how legal aid is
organized, i.c., through judicare or stafl systems. It is clear, in
addition, that the staff system is more conducive to activism because
salaried lawyers are freed somewhat to devote their time to law
reform, rescarch, community education, and group representation
and support. These are activities which will not as a rule be
compensated for under judicare. Nevertheless, the discussion here will
be confined to legal aid developments inspired to a substantial extent
by the NLF movement’s broader goals—beyond merely creating a
staff system of legal aid. The countries covered in this part will
accordingly be the United States, England, Canada, Australia, the
Netherlands, Belgium, and Norway. On the other hand, Sweden,
which has an interesting and well-funded system including govern-
ment legal aid offices, does not satisfy my criteria (see Muther, 1975;
Hellners, 1976).

The method will be to summarize the historical development of the
NLF movement, beginning in the United States. This history will
seek to fulfill four basic functions. First, it will trace the spread of the
NLF idea, showing how in the late 1960s and early 1970s, law
students, young lawyers, and law professors sought to develop a new,
socially-oriented role for legal aid lawyers going beyond the tradi-
tional “passive” roles of lawyers for the poor. Second, it will provide
information on developments in legal aid that have not to date been
well-chronicled or synthesized in easily available form. Third, it will
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give a general picture of the present state of NLFs in modcrn societies.
And, fourth, it will seek to discuss these developments from a
somewhat different perspective than that usually employed by
partisans or opponents of NLFs. The movement is often portrayed as
liberal, or even radical, versus conservative, left versus right. It is
better to examine the positions of the various interest groups, which
do not line up along a left-right dichotomy. In particular, close
attention must be paid, where possible, to the policies and politics of
the welfare state governments, to the interests and idcology of the
legal profession, with its various components‘.:;nd divisions, and to the
activities and aims of the NLF lawyers and their constituencies. The
following six chapters, especially the concluding comparative one,
will seck to highlight the roles of these groups and show how they
have interacted in response to the NLF challenge.
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Chapter 2
The United States

I. Origins of the Neighborhood Law Firm Movement

The NLF movement in the United States began officially in 1965 as
part of President Lyndon Johnson’s “War on Poverty.” Its origins,
however, can be traced at least back to the early 20th century. Three
historical developments provided the inspiration for the movement as
it finally emerged. The first was the traditional American legal aid
movement (for civil cases). Legal aid had been organized primarily
under the auspices of local bar associations in urban legal aid offices
with full-time, salaried attorneys. The second historical root consisted
of the development of litigation techniques, in particular the ‘‘test
case,” as methods of changing the law and promoting social reform,
and the third was the awakening of interest in poverty and strategies
for eliminating it, particularly that of *‘community action.”

A, The U.S. Legal Aid Movement

Most commentators trace the origins of the legal aid movement in the
United States back to 1876, when the first “‘legal aid society” was set
up in New York City to help German immigrants (the Deutscher
Rechtsschutz Verein) (e.g., Auerbach, 1976). The idea of such legal aid
societies, as a supplement to the honorific duty of lawyers (only in
criminal cases) to provide some aid to the needy, spread slowly to
help immigrants and other especially needy groups. By 1900, there
were six such societies, and the institution was beginning to be
established as a goal of reformers throughout the country.

Legal aid socicties then began to proliferate, aided no doubt by a
desire to help assimilate the wave of immigrants from southern and
eastern Europe who were concentrating in the major urban areas.
The plea of the director of the New York office, Arthur von Briesen,
was that, given legal aid, “‘a weak and helpless person ... is very apt to
become a staunch supporter of the social organization of that
community and a very poor listener to the preachers of discord and
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discontent” {Auerbach, 1976:55), and this plea struck an increasingly
responsive chord. By 1910 there were fifteen U.S. legal aid societies,
including for the first time one sponsored by a local bar association;
and by 1920 there were forty-one U.S. legal aid societies.

The legal aid movement had clearly begun, but it then received an
important boost through the publication of Reginald Heber Smith’s
Justice and the Poor in 1919. Smith’s study, funded by the Carnegie
Foundation, exhaustively described the state of legal aid in the
United States. He found forty-one cities with some sort of legal aid
organization, employing sixty-one full-time and 113 part-time (one-
half to one-third of the working day) attorneys. This situation, he
concluded, was woefully inadequate and left the lower classes unable
to use the law. Thus, “Differences in the ability of classes to use the
machinery of the law, if permitted to remain, lead inevitably to
disparity between the rights of classes. ... And when the law enforces
a distinction between classes, revolution ensues or democracy is at an
end” ( Johnson, 1974:6).

While many bar leaders, including the President of the New York
Bar, resisted Smith’s pleas, Smith’s essentially conservative appeal did
make a strong impression on several leaders of the Amcrican Bar
Association (ABA), including Charles Evans Hughes. Hughes, a
former candidate for President of the United States and a future Chief
Justice of the U.S. Supreme Court, persuaded the organizers of the
Annual Convention of the ABA in 1920 to set up a panel on legal aid,
with Smith as a member. This was a turning point in the legal aid
movement; the ABA began to assume a much greater intcrest in legal
aid reform. For example, a Special Committee on Legal Aid under
the chairmanship of Hughes was created at the 1920 Convention, and
in 1923 the National Association of Legal Aid Organizations (later
the National Legal Aid and Defender Association—NLADA) was set
up with close ties to the ABA { Johnson, 1974:7-8).

Legal aid societies became an important expressed concern of the
bar, and their number increased by thirty in the 1920s. The method
increasingly was to set them up under the auspices of local bar
associations, since it soon became evident that such support was
indispensible to a society’s success. Local bar associations, however,
were never as enthusiastic about legal aid reform as the national bar
which, removed from the immediate concerns of urban lawyers and,
not unimportantly, often composed of prestigious, elite corporate
lawyers, tends to serve as the conscience of the profession. For
example, Harrison Tweed, a Wall Street corporate lawyer and the
NLADA president, stated somewhat patronizingly that “local bar
associations do not always rally to a man in a fight to the finish for the
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establishment of adequate service to the poor” (Johnson, 1974:8).
This local bar/national bar cleavage, as will be seen, recurs often in
the history of legal aid.

The legal aid movement, characterized by local bar reticence and
national bar support, stagnated through the depression of the 1930s
and the war yéars of the 1940s. Other problems became more
pressing. In an ABA-supported study published in 1951, Emery
Brownell of the NLADA found only seventy legal aid society offices in
operation {Brownell, 1951).

It is interesting, nevertheless, to note that the depression—and a
combination of the need for legal business and the desire to do good—
did provoke some new thought and experimentation with “neighbor-
hood law offices.”” Under the influence of the National Lawyers’
Guild, founded in the mid-1930s, and Professor Karl Llewellyn of
Yale (Llewellyn, 1938:104), new “neighborhood law offices™ aimed
at aiding middle- and low-income persons were created in Chicago
and Philadclphia (Auerbach, 1976:207; Abrahams, 1949). Set up
against the wishes of the organized bar, they were placed in poor
residential areas where they charged very low fees for their services.
While these neighborhood law offices were not ultimately very
influential, they were notable efforts to move into the poor neighbor-
hoods to provide them with the benefits of the law. In addition, they
are interesting historically because they challenged, to some extent,
the profession’s way of meeting the needs not just of the poor, but also
of some middle-class individuals. The Philadelphia system survived at
least into the 1960s (Abraliams, 1964).

In the 1950s legal aid societies proliferated much more rapidly;
there were 249 by 1963. Much of the inspiration for this increase
came from England, sparked by the passage of the Legal Aid and
Advice Act of 1949. The British system of private attorneys com-
pensated by the national government was not regarded with en-
thusiasm by any but the most liberal of U.S. lawyers. To American
individualists, government payment appeared to constitute the first
step to ‘“‘socialism.” Thus, as stated by the leading historian of the
legal aid movement (and former director of the OEO legal services
program), Earl Johnson, Jr., “Suddenly the legal aid movement
[through private legal aid societies] was America’s savior from
‘socialization of the legal profession’” ( Johnson, 1974:18). Legal aid
societies received new impetus as the fear of socialism inspired
otherwise reticent local and state bar associations to act. While
lawyers or bar associations provided only 8.5 percent of the funds for
these programs in 1950, the figure rose to 12 percent in 1960 (Council
for Public Interest Law, 1976:23).
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By the mid-1960s, therefore, the system of legal aid by salaried
attorneys, financed by charities and local bar associations and under
the supervision and control of those bar associations, was entrenched,
as was the ABA’s national role as principal proponent of legal aid.

This is not to say that these legal aid societies were very effective.
They were notoriously understaffed and overworked. The combined
annual budget, for example, was only $4 million in 1962 for 236 legal
aid offices { Johnson, 1974:9). Further, eligibility standards were very
strict; they were controlled by boards dominated by conservative
local attorneys; and the lawyer’s role remained a very narrow one:
“Legal aid emphasized service to individuals exclusively; there was
no law reform or class action litigation; only a minimal effort was
made to uncover problems of the poor and sensitize socicty to legal
needs. ... [The offices] avoided community education or publicity so
that their work schedules would remain tolerable” (Handler et al.,
1978). What is important at this point, however, is simply to
emphasize (1) the bar’s established concern with legal aid, however it
developed and whatever its motives, and (2) the existing model of
stafl attorneys for the poor. These became instrumental in the design
and implementation of the OEO program.

B. Legal Reform Through the Courts

A second development vital to the emergence of the NLF movement
in the late 1960s was the increasing utilization of ““test case” litigation
to achieve social reform. Under the U.S. system of a written
constitution and judicial review (coupled with the stare decisis
doctrine), the courts—especially the Supreme Court—had always
been important in American law-making. Still, only in the beginning
of this century did social reform groups seck systematically to promote
change through litigation.

The two principal examples of these groups were the National
Association for the Advancement of Colored People (NAACP),
founded in 1909, and the American Civil Libertiecs Union (ACLU),
founded in its present form in 1920. Both were nationally-known
models of “‘social advocacy” through test cases and class actions.! The
NAACP—-the more important of the two—Dbegan its legal attack on
racial discrimination with victories in the U.S. Supreme Court in
1915 against certain voting restrictions, in 1917 against housing
segregation, and in 1923 against the exclusion of Blacks from juries in
criminal cases. In 1939, the NAACP established a special organi-
zation, the Legal Defense and Educational Fund, Inc. (the “Inc.
Fund”), which continued the extraordinary litigation record of the
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NAACP. By 1952, the Inc. Fund had won thirty-four of the thirty-
eight cases it had argued before the Supreme Court, and two years
later the Fund finally succeeded in overturning de jure school
segregation in the celebrated case of Brown v. Board of Education, 347
U.S. 483 (1954) (see Handler et al., 1978:22-23). Brown in turn pro-
vided a precedent in the 1950s and 1960s to challenge successfully, on
behalfof large groups or classes of black persons, segregation in ““buses,
golf courses, bathhouses, courtrooms, voting, marriage, public accom-
modations, housing, as well as other state activities” (Handler et al.,
1978:22). It was an extraordinary record and a testament to the
unique possibilities of social change through the courts in the United
States.

The importance of this approach to social reform as a model for the
NLF movement in America can scarcely be exaggerated. As Handler,
Hollingsworth, and Erlanger point out:

Supreme Court victories had an enormous appeal. At the stroke of the judicial
pen, so it seemed, legal rights and legitimacy were given to disadvantaged
groups. The exccutive and legislative branches of the government, thought 1o be
hostile and indifferent to the claims of blacks and other minoritics, appeared to
be circumvented. The style and location of the litigation were very important in
influencing lawyer recruits. Young, elite, motivated lawyers would work with
the leaders of the organization, and their legal work would be in the prestigious
Federal courts, often at the appellate level. The legal training of young lawyers
and the law school conception of the role of law and lawyers in social reform
concentrated on appellate court litigation. The Warren Court and the NAACP
litigation seemed to be the perfect example of what law, lawyers, and legal
education were all about (1978:23).

In the early 1960s, when the attack on racial discrimination was
stepped up under the Kennedy and Johnson administrations, the
NAACP test-case model spread to other civil rights organizations as
well. It was clearly—and in fact may still be—the model for social
change through law in America (e.g., Council For Public Interest
Law, 1976:36-38).

C. Legal Strategies and the Emergence of the War on Poverty

The extent and seriousness of poverty in America were “uncovered”
in the early 1960s, and the liberal Democratic administrations sought
to enact programs to attack the problem.? They did not propose to
redistribute wealth, but rather to enable people to *“‘break the cycle of
poverty”’ through other means. NLFs were enlisted to help break the
poverty cycle.®* The Legal Services Program shared a common
analysis of poverty in the 1960s with the other programs of the War on
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Poverty’s Office of Economic Opportunity (OEO), especially that
of “community action agencies.” While the approach cannot be
examined here in detail, it should be noted that it rested on these
assumptions: that there was a “cycle of poverty” that prevented the
poor from helping themselves or taking advantage of many social
services or educational opportunities; that professionals, including
teachers, social workers, and ultimately lawyers, could assume
leadership of the disadvantaged to help them “proactively” to take
advantage of social services and educational opportunities in order to
enable them to overcome their cultural handicaps; and that to avoid
the vices of bureaucratization which prevented existing social service
programs from reaching the poor eflectively, it would be necessary to
create new institutions and to “involve” the poor in their operation.
While the point is not essential here, it should be noted that
“involvement” of the poor did not mean *‘control” by the poor
(Marris and Rein, 1972:59-84; Yale Law Journal, 1966:602-10}. Too
often NLFs and community action are thought to stem from different
diagnoses of poverty and the role of professionals. In fact, the
“democratic,” nonprofessional character of community action is
often exaggerated. Community action and the NLFs both developed
from the same approach.

The approach implied that neither massive funds nor basic changes
in political power were necessary. In common with the *“ legal need”
studies produced around this time, it rested on a “social engincering”
model of reform.* However incomplete this perspective may be in
practice, as was pointed out before, it had great appeal to socially-
oriented professionals and to a welfare state government. It is a
perspective particularly attractive also to charitable foundations like
the Ford Foundation, who seck to solve political problems with new
programs that do not imply major political changes.

Two particular experiments—one in New Haven and one in New
York City—helped produce the institutional structure of the “War
on Poverty,” including the legal services component (and community
action). Both were closely linked to the Ford Foundation’s ‘“‘grey
areas” program of the late 1950s and early 1960s (Marris and Rein,
1972:37-44), which sought “to experiment with new ways of improv-
ing social conditions in the central cities and of opening up new
opportunities for those now living in these urban ‘grey areas’”
(Handler et al., 1978:29).

The first legal program to be considered is Community Progress,
Incorporated (CPI), of New Haven, Connecticut. The original
proposal for CPI suggested that ““a plan be worked out, with the
cooperation of the New Haven County Bar Association, to provide
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legal assistance at the community schools. Lawyers would look at all
the legal problems of the family, would provide legal advice on simple
matters, and would make referrals on more complex cases” {Marris
and Rein, 1972:220). The lawyer’s role was to be part of a
“multiservice” professional approach, including use of social workers
and others, in order to “diagnose, refer, and to coordinate” legal
problems. The legal office began operating on 2 January 1963, with
two stafl attorneys under the employ of CPI ( Johnson, 1974:22).

Jean Cahn, one of the two lawyers, took a broader view of her role
than that originally anticipated. Contrary to the wishes of the
executive director of CPI, she sought to pursue cases even if they were
controversial or against governmental agencies (Murphy, 1971:116).
This soon involved CPI in a major crisis. She assumed the legal
defense of a young black man accused of raping a white woman, and
by doing so aroused considerable public hostility. CPI in turn feared
the public controversy, and she was asked to withdraw as defense
attorney. She refused, was forced to resign, and the existing legal
services program was terminated. (It was later set up independently
as the New Haven Legal Assistance Association.)

Jean Cahn and her husband, Edgar Cahn, then a Yale law student,
proceeded to draw some conclusions from the New Haven experience
that greatly influenced the subsequent NLF movement. The article
they wrote entitled “The War on Poverty: A Civilian Perspective,”
was widely circulated in Washington, D.C. prior to its publication in
July 1964 in the Yale Law Journal. It has had a lasting influence in the
United States and elsewhere. The Cahns perceptively noted the
weaknesses in the ““‘community action” program developed by the
Ford Foundation and later implemented on a much larger scale as
part of the War on Poverty. They recognized that the strategy there
was to have a war “fought by professionals on behalf of the citizenry
through service programs” (1964:1320). Further, they saw that the
role of the poor was to be more “‘acquiescence’” than *“participation.”
They accurately foresaw that the emphasis on technical issues to be
settled by experts would cause the program to avoid political
problems and controversy in order to seek broad alliances. The result,
they argued, would be that the “civilian perspective necessary to
make the program responsive and to let the poor express ‘dissent and
criticism’ will be lost™” (1964:1331).

Accepting as given that the “community action program’ was
incapable of adopting the “civilian perspective,” the Cahns suggested
that one solution might be an independent ““neighborhood law firm” to
serve as an aggressive advocate for the poor—"providing represen-
tation to individuals and groups in cases which have broad in-
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stitutional implications and widesprcad ramifications” (1964:1346).
While sensitive to the limits of their proposal, it is especially
noteworthy that, while they lost faith in other professionals to define
the poor’s necds and meet them, they retained the hope that the
civilian perspective could be implemented through lawyers and legal
strategies.® Unlike some others disenchanted with nonpolitical com-
munity action, they did not call for a shift to political strategies for
organizing the poor (Marris and Rein, 1972:225-30): “it may take
less time and effort to ‘import’ a lawyer to articulate a concern than
to press the same demand by organizing citizen groups” (Cahn and
Cahn, 1964:1335).% Anticipating the legal need studics to some
extent, they obscrved that “the potential of extended legal services,
including legal representation, legal education, and preventive coun-
seling for the poor is only now coming to be appreciated”
(1964:1336). The Cahns thus made the classic appcal to set up
neighborhood law firms for the poor. While dynamic and forward
looking, this new legal approach retained the same commitment to
and faith in the technical skills of the professional lawyer that was seen
in the legal need studies.

The Cahns’ proposal, reflecting their evaluation of the New Haven
experience, captures the major themes drawn from the pre-OEQ
experiments. The New York City Mobilization for Youth (MFY)
program, however, also merits attention. Funded by the President’s
Committee on Juvenile Delinquency and Youth Crime, as well as by
the Ford Foundation, Mobilization for Youth opened a *‘storefront
service center” in 1962 on New York’s Lower East Side. It soon
became a center of fairly aggressive organizational activity on behalf
of the neighborhood. Because of its activities, it “became the victim of
a sustained and powerful prosecution which all but destroyed it”
(Marris and Rein, 1972:227).

The employment of two full-time lawyers in 1963, followed by two
more in 1964, must be seen as part of its aggressiveness {Piven and
Cloward, 1972:292-93). Thus, in late 1964 when legal services became
a formal division within MFY, funded by a specific grant of $50,000
from the President’s Committee and set up in cooperation with
Columbia University, its explicit aim was to use legal strategies to
effect social change. Edward Sparer, the director, had been in-
fluenced by civil rights lawyers, and he implemented this new
commitment with the strategy of test case litigation in welfare,
housing, consumer, and criminal law.

The test case strategy quickly led to a dispute not unlike that which
took place in New Haven. According to Johnson’s account, the first
series of test cases filed against the New York Welfare Department
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raised the issue of to whom the legal unit was accountable ( Johnson,
1974:23-25). Sparer argued for the independence of the legal unit,
citing the Canons of Ethics regulating the lawyer—client relationship,
while the chairman of MFY’s Committee on Direct Operations,
Henry Cohn, insisted that *‘the type of cooperative effort envisioned
in the original MFY proposal required that all professions and
disciplines participating in the program subordinate their pro-
fessional standards to the common interest” ( Johnson, 1974:24-235).
The issue was then put to Judge Florence Kelley, brought in by the
city to consider the matter, and, not surprisingly, she supported the
lawyers. The MFY Committee then went along with her decision.
The legal division was given the independence thought to be
consistent with legal professionalism.

These experiments were not evaluated systematically, but they
pointed to an appcaling new approach to legal aid, which could take
place in the context of the War on Poverty declared “uncon-
ditionally” by President Johnson in early 1964, but which would
remain independent of community action agencies (Handler et al.,
1978)." The consensus was not in favor of a truly ‘“‘civilian per-
spective,” although the “‘involvement” of the poor clearly was sought,
but rather toward a new type of proactive legal professionalism
borrowed in large part from the civil rights movement. This role and
approach, as has been noted, was reflected also in the “legal need”
studies, and it was not at this point inconsistent with the assumptions
and diagnoses underlying the War on Poverty,

The NLF model was brought to the attention of policy makers,
most notably by the Cahns, at that time working for the government,
and finally by a Washington, D.C., National Conference on Law and
Poverty held in November 1964 and sponsored by the U.S.
Department of Health, Education and Welfare.® Indeed, it appears
that despite the fact that no mention of legal services was made in the
Equal Opportunity Act of 1964 (Public Law No. 88-452), the idea of
a nationally-funded legal services program was already under serious
consideration. Sargent Shriver, the Director of the Office of
Economic Opportunity (OEQO)—the basic “war on poverty” agency
—was very receptive to the ideas being pushed by the Cahns and
others. Edgar Cahn thus was able to announce at the Washington
Conference that OEO had decided to develop a national legal
services program within the OEQO’s Community Action Program and
that Jean Cahn would be in charge of coordinating it. By the end of
the year, indeed, OEO funded a new demonstration project in
Washington, D.C., and the Mobilization for Youth law program in
New York. It also approved grants for new neighborhood law offices
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in Oakland and Detroit (Pious, 1972:419). The system of de-
centralized, government-salaried and socially active lawyers for the
poor was initiated.

D. The Role of the Bar in the Establishment and Early Operation of the OEO
Legal Services Program

The national legal services program was initiated without the
involvement of the organized bar; it was based on a number of
experiments and the initiative of the Ford Foundation and reformers
such as the Cahns and Edward Sparer. The role of the two hundred
existing legal aid societies and the national and local bar associations,
however, as the reformers recognized, had to be determined, and the
beginning was not too promising (see Pious, 1971:369-74; Johnson,
1974:43-49).

In December 1964, just after Edgar Cahn’s announcement, the
NLADA Exccutive Committee passed a resolution stating that “The
creation of separate, duplicating agencies to offer legal services under
Economic Opportunity programs will be more costly and less
effective than will the proper use of existing facilities, and serious
ethical questions will be raised where nonlawyers attempt to practice
law” (see Johnson, 1974:309).

The situation changed very quickly, however, as the ABA and
subsequently the NLADA saw their interests in a new program. Key
figures in the ABA establishment, including President-clcct Lewis
Powell (now a Supreme Court Justice), and William McCalpin, met
with the Cahns in January 1965, and it was agreed, inter alia, thata
National Advisory Council would be formed to provide bar leaders
with a means of influencing OEO legal services policy. With the
support of key bar figures, the ABA House of Delcgates formally
endorsed the new program on 8 February 1965.

The “‘true” motives of these bar leaders cannot of course be known.
One element to recognize is that this endorsement continued the
tradition of the bar elite’s concern about legal aid for the poor.
Perhaps the bar leaders saw an opportunity to capitalize on the
momentum generated by the War on Poverty to overcome problems
with the existing legal aid societies. A good legal aid system, needless
to say, makes the ABA more respected, and the existing system was
being criticized pretty severely. In addition, however, one detects a
defensiveness in the bar’s position. As Johnson writes, “Powell was
aware of the fate of the AMA [American Medical Association] for
resisting Medicare and realized the OEO Legal Services Program
presented problems for the legal profession much like those that
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Medicaid had posed for the medical profession™ ( Johnson, 1974:57;
see also Powell, 1965). William McCalpin, citing with admiration the
position of the English Law Society (in control of their legal aid
program), stated, ‘“Whether we shall enjoy the obviously more
favorable position of the Bnglish bar remains to be seen. It is up to us.
There is every reason to believe that by acting boldly now we can
guide and shape the external forces prodding us to move forward”
(McCalpin, 1965:551).°

The ABA did in fact “guide and shape” the OEO legal services
program. The gradual increase in its influence in the first months has
been well-documented by Richard Pious, who wrote, “In sum,
between 1964 and 1966 the Legal Services Program was created
within the CAP [Community Action Program] of OEQ and passed
into a coalition of bar leaders and their nominees to the OEO. The
National Advisory Council (set up as part of the agreement to obtain
the ABA’s support) became a forum to work out disagreements,
educate bar lcaders, and publicize bar support for the program”
(Pious, 1972:422). Jean Cahn was fired as coordinator, and the
subsequently-created position of director of the program was filled at
the end of the summer of 1965 by Clinton Bamberger, appointed
“with the explicit endorsement of the American Bar Association, and
the National Legal Aid and Defender Association™ (Pious, 1972:421,
sce also Johnson, 1974:66).

The ABA’s guidance in the formative months of the program
obviously had serious and lasting consequences on the implemen-
tation of NLFs. We can here enumerate the most important of those
consequences as the exploration begins of what happens to the NLF
idea in practice.

1. The first consequence was that, consistent with the aims of the Cahns
and others, the legal services component of the War on Poverty was
increasingly removed from the Community Action Program (CAP)
( Johnson, 1974:42). This result was not inevitable in the absence of
bar involvement. Indeed, in March 1965 “Shriver removed the
Cahns from control and appointed officials from CAP and the
General Counsel’s Office to administer the program” (Pious,
1972:421; see also Pious, 1971:371). CAP officials wished to keep
neighborhood legal services as part of a coordinated local service
effort under the auspices of community action agencics, and they
had a strong ecarly influence on Shriver. The bar leaders, however,
subsequently persuaded Shriver to take the program from direct CAP
control and appoint Bamberger as director. While CAP efforts to
control the national program or its local offices persisted, the program
henceforth maintained an important degree of independence {Yale
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2. The OEQ legislation’s formal requirement that there be the
“maximum feasible participation” of the poor in OEO programs, of
which NLFs were one, may have been given less emphasis. For
example, Shriver assured the ABA in the summer of 1965 that, **Our
statute requires maximum feasible participation of the poor in all
aspects of antipoverty programs. We intend to carry out the mandate
of Congress on this. But to do so does not require the imposition of
inflexible and arbitrary quotas” (Shriver, 1965:1065; see also
Johnson, 1974:108-12). Nevertheless, as I have noted, the partici-
pation of the poor in other OEO programs should not be cxag-
gerated. Further, the bar’s influence here was not inconsistent with
the NLF reformers. As Johnson stated with respect to the governing
boards which were in charge of local legal services projects, “Board
membership for the client community was not a central tenet of the
neighborhood lawyer idecology™ ( Johnson, 1974:112).

3. Related to the reduced emphasis on the participation of the poor
was an increased concern with “lawyer control” of the governing
boards of NLFs. This was essentially the policy adopted by
Bamberger from the beginning, and he announced it officially in Junc
1966: “Our rule might be stated to be as follows: we require a
majority of lawyers on the board unless we are persuaded that it
would be impossible 10 obtain such a majority ...” (specch cited in
Johnson, 1974:327).

4. The role of the local bar associations and their generally afhliated
legal aid societies was greatly strengthened. This had extremely
important repercussions, especially in the carly years. The ABA
leaders successfully urged, for example, that OEO *“‘utilize to the
maximum extent deemed feasible the experience and facilities of the
organized bar such as legal aid” (Bamberger, 1966b:849), and the
statutory authorization of the program in 1966 even required local
bar consultadon (Public Law No. 89-794, §222a). Of course, it is
quite understandable that existing resources should not have been
overlooked in building the legal services program, particularly given
the need to build the program quickly; but the reliance on local bars
and existing programs was still extraordinary. About “half of the
early grants went to existing legal aid societies and most of the first
legal services budget was allotied to local bar associations or bar-
sponsored  groups of lawyers” (Bamberger, 1966b:849).1°
Furthermore, according to Handler, Hollingsworth, and Erlanger,
“Although the ultimate question of whether a local bar association
had a veto was never fully resolved, it was generally agreed that some
kind of bar endorsement was necessary for federal support™
(1978:32).1
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5. One effect of this reliance on local bars was, as will be explained in
more detail below, to weaken considerably at the outset the emphasis
of the program on social change through law, as opposed to a more
traditional “‘service” orientation. One commentator thus reported in
1969 that, “‘In legal services circles an oft-heard explanation for the
heavy emphasis which most programs place on the service function is
the allegation that the local bars have thwarted attempts to imple-
ment the Cahns’ suggestions”” (Hannon, 1969a:242; sece Pious,
1971:378-86).
6. The social change approach, in addition, was being played down
somewhat at the national level under the influence of the ABA
alliance, On the one hand, the Director, E. Clinton Bamberger,
proclaimed that legal services were to attack poverty, while, on the
other hand, he emphasized that programs would ““be locally planned,
locally generated, locally staffed, and locally administered”
{(Bamberger, 1966a:225). It was clear that this emphasis, reflected
also in the amendment requiring consultation with local bar associ-
ations, could be interpreted as giving the local bar the right to give
their own, inevitably more conservative, orientation to the program.
Significantly, in the spring of 1966, the President-clect of the ABA,
Orison Marden, also a member of the National Advisory Committee
of the OEO Legal Service Program, stated that after “careful study”
of the plans for legal services, he and other bar leaders had concluded
that they “would merely involve financial assistance to local com-
munities for more and better legal aid” (Marden, 1966:845).
Without denying the commitment of the OEO leadership to
aggressive NLFs along the lines suggested in the Cahns’ proposal in
the Yale Law Journal, it is nevertheless true that, as observed by Philip
Hannon, “in the beginning it was not made clear to the rank and file
members of the Bar what the ultimate purpose of these programs was
to be. And it is also clear that these men had company in high places
in the professions” (Hannon, 1969a:245; sce also Hannon, 1969b).
The immediate result of this confusion was that many new programs
were funded which, undcr the influence of local bar associations, did
not share the reformist perspective of the OEQO leadership.
7. The benefit gained from all these apparent compromises, however,
was the support of the ABA, one of the most powerful political
pressure groups in the United States, and this support played a
crucial role in the program’s survival, including the survival of its
“social change” components,
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II. The OEO Legal Services Program is Implemented
A. The NLF Model and the Expansion of the Program

The price of ABA support was undeniably some attenuation of the
NLF idea as implemented in practice, especially because of the
reliance on local bar associations and the ambiguity of “local
control.”” Nevertheless, the program was initiated with idealistic
pronouncements such as the following clarion call by Bamberger to
the National Conference of Bar Presidents in February 1966:

We cannot be content with the creation of systems of rendering free legal
assistance to all the people who need but cannot afford a lawyer’s advice. This
program must contribute to the success of the War on Poverty. Our re-
sponsibility is to marshal the forces of law and the strength of lawyers to combat
the causes and eflects of poverty, remodel the systems which generate the cycle
of poverty and design new social, legal and political tools and vehicles 10 move
poor people from deprivation, depression, and despair to opportunity, hope, and
ambition (speech quoted by Johnson, 1974:119-20; sce also Shriver, 1965:1064).

Further, despite some ambiguity in earlier drafts (Pye, 1966:227-30),
the official Guidelines for Legal Services, published by OEQO in February
1966, proclaimed the importance of “group representation” and “law
reform” and reiterated that at least some form of mcaningful client
participation would be required of all the recipients of OEO funds.
They also announced goals which were not unlike those suggested by
legal need studies, particularly that of Carlin and Howard. One goal
was to “‘accumulate empirical knowledge” to find the best method
“to bring the aid of the law and the assistance of lawyers to the
economically disadvantaged people of this nation,” and another was
to “finance programs to teach the poor and those who work with the
poor to recognize problems which can be resolved best by law and
lawyers” (OEQ, 1966:2-3). An OEO pamphlet published in 1967
entitled Legal Services in Action described in greater detail the approp-
riate activities of NLFs. The pamphlet emphasized welfare issues,
consumer law, housing law, and juvenile law, and even included
descriptions of efforts to organize action groups and represent
neighborhood interests.

The cluster of novel social reform and other proactive strategies
which characterize NLFs became part of the OEO Legal Scrvices
Program (LSP). These activities will be discussed in some detail in
Part Three, but it is important to recognize here that “law reform”
was singled out in early 1967 by the second Director, Earl Johnson,
Jr., as the primary goal of the LSP and the standard by which
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individual projects were to be evaluated for funding purposes
(Johnson, 1974:132-33; how the strategy affected funding is discussed
in Hannon, 1970). The test case and class action approach of the civil
rights lawyers was to be put at the service of the poor.

The focus on this strategy was not surprising, given the program’s
orientation toward lawyver-initiated change, the experience of the
civil rights movement, and the strategies developed in MFY, an OEO
prototype discussed carlier. In fact, OEO took over the bulk of the
funding of the Center for Social Welfare Policy and Law at Columbia
University, which grew out of the Mobilization for Youth project,
and this Center became the first of thirteen national “bhack-up
centers” specializing in developing strategies for reforming  the
substantive law on behalf of the poor (Johnson, 1974:181).
Neighborhood taw firms undertook a number of other reformist
activities which were probably less traditional than test cases and
class actions, but law reform through the courts became the most
widely-known and discussed. The following sections will examine
how the aggressive activities of QEO lawyers, partcularly in regard
to law reform, fared once they were implemented at the local level,
We must go a step further in secing how the “NLF solution™ to the
problem of the legal needs of the poor is battered and wwisted in
confrontation with its opponents {and supporters) in practice.

A few details about the remarkable scope of the legal serviees
program being implemented should first be provided. There were
twenty=seven local projects in existence by the end of 1965 (Pye,
1966:230); about 200 projects in 1967, involving some 850 neighbor-
hood offices and 1200 lawyers; and the OEQ's LSP peaked in 1972
(prior to the recent revival of legal services) with over 2700 lawyers
and 265 projects (Hollingsworth, 1977:301). Federal funding of
neighborhood law firms went (rom $27 million in fiscal year 1966—to
be compared to the $4 million spent by charitable legal aid societies
on civil legal aid prior to OEO—to a pre-Legal Services Corporation
high of $71.5 million in fiscal year 1971 (Handler et al., 1978:19). The
number of clients seen by NLFs went from 350,000 in 1967 to
1,200,000 in 1971 (Hollingsworth, 1977:303).

B. NLFs, Local Bars, and Governing Boards

The laocal bar associations, as noted, were generally deferred 10 in
setting up NLFs and given a prominent, if not controlling, represen-
tation on the governing board of the local projects. Deference to local
bars did not, however, necessarily lead to enthusiasm about the new
federal legal aid programs. Again the pattern was ABA cnthusiasm
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coupled with local bar and local attorney indiflerence or even
hostility, at least at the outset. Some local bars simply refused to allow
the new programs. Tactics of local attorneys opposed to OEQ
included antitrust lawsuits, cases challenging the legality of the
program, and threatencd complaints before grievance committees
(see Harvard Law Review, 1967:843—45). If a program was neverthe-
less sct up, such local pressures could make it difficult for the lawyers
to act in any way likely to arouse local bar antagonisms (sec Girth,
1976:55).

To understand this local bar attitude, which has recurred through-
out the legal aid movement, the nature of the local bar must be
explored in more detail. At least outside of the larger cities, local bars
tend to have many ‘‘solo practitioners” and lawyers in small,
noncorporate law firms, and these lawyers are very different from the
prestigious corporate lawyers who comprise the ABA Jeadership. The
Amecrican legal profession is highly stratificd, and those at the top—in
earnings, prestige, and power within the profession—tend to be with
the large corporate firms. They have nothing to fear from the
economic competition of legal aid, and they tend, as already noted, to
serve gencrally as the “conscience” of the profession. The “solo™ and
small firm lawyers, on the other hand, supply the principal opposition
to staff legal aid. They may worry that the community (and their
clients) will be disrupted by legal aid lawsuits, or they may simply not
fecl a new system is necessary; but it is also quite clear that these are the
attorneys who most fear a loss of income as their clients go to free legal
aid offices (see Pye and Garraty, 1966:865; Harvard Law Review,
1967:843-45).12

Attitudes, however, were far from uniform, and many local bars
supported the new legal aid program (if not, as will be scen below,
nccessarily an activist program). It may be, as Harry Stumpf
suggested, that the broad ABA-local bar clecavage—which he termed
plaintifl vs. defense but could also by small vs, “large” firm—is
repeated at a smaller scale at the local level (Stumpf, 1975:247-48).
He drew attention to onc local bar association president’s successful
speech advocating the program, and this speech was not unlike what
might have occurred at the national level. Noting that “altruism”
could be uscful, the local bar president suggested that, “through this
public relations gimmick, we can build our own image and in the long
run people will begin to think of going to a lawyer in the same way
they do to a doctor” (Stumpf, 1975:203). The elites of the profession
are less concerned with competition and more concerned with image,
legitimacy.

Some recent studies of local bar associations and NLFs help show
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how attitudes changed once the programs became established. The
program scems to have gained the general support of the legal
profession at all levels, and local hostility similarly subsided
(Champagne, 1975-76:861). Anthony Champagne, for example,
reviewed surveys completed in 1971 and felt that 85 percent of a
cross-section of the legal community found that the poor were in
“substantial” need of individual “legal representation,” and 60
percent believed that there was a similar need for “law reform™
(1975-76:865). Support was much lower, however, from personal
injury lawyers who stood to lose some of their contingent fee business.
Data obtained from a 1969 New Jersey study by Marjorie Girth
support this finding: 96.1 percent of the private bar members
interviewed reported that OEO had not affected their incomes (and
1.5 percent said their income had been raised), but 45 pereent of solo
practitioners admitted to the bar between 1925 and 1934 said their
incomes had suflered. Presumably the age of these lawyers limited
their ability to adapt to a different type of legal practice (Girth,
1976:82).

At least among some members of the bar, therefore, cconomic
motives may lead them to oppose the legal aid program and its
extension, and they may be right. The number who are in fact hurt,
however, is very simall, and it is understandable that, once programs
are started and have little real effect on the business of the vast
majority of lawyers, the opposition is greatly reduced.

A major source of influence of the local bar was through the
projects’ boards of directors—numerically dominated by lawyers and
influenced very strongly by local bar associations (see Yale Law
Journal, 1971:244, n. 43; Champagne, 1974). Corresponding to the
decline in concern about local projects once they were established,
most local boards did not interfere appreciably with staff lawyers. As
stated by Handler, Erlanger, and Hollingsworth, ““After programs
had been in operation several years, it ... became fairly clear that
governing boards (sometimes highly responsive to bar associations)
for the most part had only formal roles and inputs. It was the program
director and the staff who ran the program, with some input from
client representatives” (Handler et al., 1978:64; see also Champagne,
1975-76:866).

When Boards did intervene, and when local bars did put pressure
on NLFs, it was generally in the direction of encouraging more
individual legal aid and less law reform (see, e.g., Girth, 1976:55-56;
Johnson, 1974:172; Yale Law Journal, 1971:247-48; Stumpf,
1975:257). A 1971 study of 201 legal service projects thus found:
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Board[s] of directors which play an active role in determining policy, usually
reflect a conservative local bar association. Since most boards are numerically as
well as psychologically dominated by attorneys and since most boards have the
power to veto the project’s handling of particular cascs, some bars have in effect
been able to restrict LSPs [Legal Services Programs] caseloads to individual
services (Auerbach Corp., 1971, quoted in Champagne, 1975-76:866).

Similarly, the interviews of legal services lawyers by Handler,
Erlanger, and Hollingsworth produced the following data:

In 1967 most lawyers said that the local bar associations were cither helpful
(59.4 percent) or indifferent (25.5 percent), rather than hindering (13.5
percent), In 1972 chere was somewhat of a shift: bar associations were said o be
less helpful (down to 40.2 percent) and more hindering (19.5 percent), but the
biggest increase came with indifference—from 25.5 percent 10 40.3 percent. The
greater the time a program spent on service work {individual cases], the more
likely lawyers were to say that the local bar was helpful. Also, in the offices that
were rated high by the regional directors there were more negative feelings
about local bar association attitudes {Handler et al., 1978:64).

Local bar pressures, therefore, continued against the kind of law
reform favored by LSP officials in Washington, D.C. As suggested by
Stumpf, “The private attorney ... appcars to act primarily as a
surrogate for the intercsts he represents, and these interests are those
which reflect established community values. If this is so, it is
politically naive to expect the private attorney to share and further
the goals of OEQO legal services” (Stumpf, 1975:246). These local
pressures did not, however, to any great extent affect the local NLFs’
autonomy. As the preceding quotation from Handler, Erlanger, and
Hollingsworth shows, those who felt the most pressure were the ones
who resisted it most effectively by taking the aggressive approach
favored by OEO headquarters. Clearly the local bar did inhibit the
implementation of social change strategies, as opposed to traditional
service work, especially through local bar control of governing
boards, but evidently the pressure diminished over time and allowed
other pressures to outweigh the local bar’s influence. While, as will be
secn, the precise amount of law reform work undertaken cannot be
measured with certainty, it does appear that the amount increased
over the years as the national headquarters emphasized law reform
and a new breed of lawyers replaced the lawyers of the traditional
legal aid socicties. (Handler et al., 1978; Hollingsworth, 1977:307-08;
see Chapter 9 below). Indeed, as demonstrated by the research of Ted
Finman, “local interests may have little power to alter the course of
action set by a program’s own ideology” (Finman, 1971:1078).
One further dimension to the local bar’s approach to NLFs should
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be explored—the issue of “judicare.” While the OEQO program was
being put into effect, practicing lawyers began increasingly to see the
virtues of the judicare system as a local alternative. While the appeal of
judicare should not be considered only in economic terms, it is clear
that the strong carlicr opposition to the English-style plan had been
overcome once fedemul money really became available (Stumpf, 1975:
250; articles praising the English system included those of Pelletier
(1967) and Fendler (1971)). In addition, as has been noted, judicare
plans tend to be more passive than OEO staff programs were, relying
on individuals to seek legal services in traditional matters instead of
affirmatively utilizing legal strategies 1o further the interests of the
poor as a class. Once judicare was seen as an alternative, its “gospel”
was repeated increasingly by local bar associations, not to mention
others opposed to the law reform component of OEOQ (Swumpf,
1975:232-37, 245-16). By carly 1966, in fact, as judicare applications
for funds began to come into OEO headquarters, it was clear to
Bamberger that, “we won't see anything but ‘Judicare® [applications]
ever again unless we do something about it” ( Johnson, 1974:118).
Three experiments were accordingly funded, chiefly in order to
“contain’ judicare, and Bamberger announced that there would be
no more judicare until these experiments had been “assessed.”
Bamberger's well-known speech, quoted at length carlier, in which he
emphasized the social change orientation of the program, was a
speech directed against the “English System™: “It clearly can achieve
no other goal than the mere resolution of controversies. The Legal
Services Program of the Office of Economic Opportunity and the
Legal Aid Movement have far greater ambitions’ ( Johnson,
1974:119-20), Significantly, Bamberger had the support of ABA
leaders for this policy. The ABA had chosen to back the OEO
program and would stick by its commitment. Bar leaders already
were giving speeches praising “law reform™ (e.g., Voorhees, 1967; sec
Johnson, 1974:326; Pious, 1971:376). Further, as Johnson points out,
the cleavages in the US. legal profession were again vital, many
“ABA lcaders harbored a low regard for the calibre and motives of
the practitioners most likely to represent the poor under such a
system. They envisioned an unseemly scramble for the judicare dollar
among thousands of marginal lawyers, a spectacle that could inflict
untold damage on the profession™ ( Johnson, 1974:119). With this
help from the ABA, judicare was contained, but its virtues have
certainly not been forgotten. Indeed, as will be seen, judicare is now
more than ever before being examined seriously in the Untited States,
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C. The OEO Legal Services Program, the National Bar, and Federal and State
Governments

The initial national political problem of the legal services program, as
noted before, was to become as independent as possible from the
Community Action Program (CAP). Although there continued to be
friction between community action officials, who still had some say in
the funding and administration of legal services programs, the bar
(working very closely with LSP officials through the National
Advisory Council) did succeed for the most part in keeping legal
services distinct from CAP at the national, regional, and local levels.
ABA lobbyists, for example, helped by the lack of adverse pressure
against program activities in the first year of operation, were able to
overcome the opposition of community action officials (and the
Burcau of the Budget) and persuade the members of Congress (about
three hundred of whom were lawyers) to give the program a statutory
basis for receiving grants directly from Congress—bypassing CAP
(Public Law No. 89-794, §211-1(b)). In 1969 the ABA succeeded
finally in making the legal services program completely independent
of CAP by order of the Director of OEO (Corncll Law Review,
1974:964 n. 22; Pious, 1972:439). One begins to sce the power of the
ABA, arguing on the grounds of the lawyer’s independence, to
pressure a Congress composed mainly of lawyers (sce, c.g., Robb,
1971b).

Further political threats against the legal services program at the
national level began in 1967, arising initially out of the aggressive law
reform activities of California Rural Legal Assistance (CRLA) (sec
Falk and Pollack, 1973; Karabian, 1973). As has been documented in
detail elsewhere, CRLA-—one of the largest recipients of OEO funds
and, interestingly, unaffiliated with any local bar associations—was
successfully prosecuting a whole series of cases against the state of
California requiring, inter alia, the provision of higher medical aid
benefits to indigents, the implementation of new food stamp pro-
grams, and the enfranchisement of California’s 80,000 Spanish
speaking residents. These activities enraged the very conscrvative
governor of California, Ronald Reagan, and he prevailed upon a
U.S. Senator from California to act. Senator George Murphy, a
conservative Republican from California, offered a federal amend-
ment to the LSP appropriation in late 1967 which would have
provided that, “no project ... may grant assistance to bring any
action against any public agency of the United States, any State, or
any political subdivision thereof” (113 Cong. Rec. 27, 155 (1967)).
The national attack on the LSP had begun. The Murphy amend-
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ment, which would have crippled the program, lost in the Senate by a
votc of 52-36, and ABA Jeaders feared a similar, more sophisticated
attempt in the relatively conservative House of Representatives.
Displaying their skepticism about local bar associations, ABA lob-
byists were even on guard against the possibility of an amendment
“giving state and/or local bar associations some veto power over the
activities of Legal Services Programs,” because “such an amendment
would accomplish the result sought by Murphy” (Pious, 1972:428).
The national bar, further, moved specifically to defend the law
reform and test case approach of CRLA, emphasizing that the
lawyer’s independence and ability to represent his clients must not be
restricted.  John Robb, for example, testified as follows before
Congress as Chairman of the ABA’s Committee on Legal Aid:

Alegal service program without law reform will never get to the place where it is
intended. 1t will never bring equal rights for people, it will never stand out, it
will never bring dissidents into our system in fecling they have some stake here,
and that problems can be solved within the system ( Johnson, 1974:169),

This reasoning and an extremely powerful lobbying campaign were
so successful that the major negative amendments never even reached
a vote (sce Pious, 1972:428-29).

Controversy continued to mount, however, as the law reform
activities of LSP became more well known and widespread. The
Congressional challenge was especially serious in 1969—the next
time OEO came up for a two-ycar renewal—when Senator Murphy
proposed that the state governors be given a veto, subject to override
only by the President, over the funding or refunding of all or any part
of local LSI projects (115 Cong. Rec. 27, 89497 (1969)). Despite the
opposition of ABA leaders, the amendment passed the Senate 45-40.
Again, however, the ABA leaders stepped up their lobbying cam-
paign: “Within sixty days of adoption of the amendment by the
Senate, the American Bar Association, the National Bar Association,
The American Trial Lawyers Association, the National Legal Aid
and Defender Association, the Judicial Conference of the United
States, more than fifty state and local bar associations, eighty-five law
school deans, and cleven thousand students and law professors joined
to fight the Murphy amendment” (Robb, 1970:331). The newly
inaugurated Nixon Administration even opposed the restrictive
amendment, if not with great enthusiasm, and the House rejected it
and refused to allow the final compromiscd House—Senate law to
contain it. The great power of the organized bar had saved the
program, and particularly its test case and law reform components.!?

Political attacks on the program, however, did not abate. There
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were numerous problems, for example, at the state level, where
governors possessed the power to veto any OEO project, subject only
to the override of the OEO Director. Governor Reagan of California
used this power twice, in 1970 and in 1971, to veto funding of CRLA.
The veto was overridden, but it was conditioned on the making of a
competing $2.5 million grant to an experimental judicare program.
Programs in Arizona, Connccticut, Florida, Louisiana, Missouri, and
North Dakota also suffered vetoes (sce Parker, 1974:526-27; Yale
Law Journal, 1971:260; Pearson, 1971:648). These vetocs, too, werc
overridden at the national level, but OEO ofien was pressured into
compromises to obtain state support. These attacks did not succeed in
altering the program substantially, but they helped create pressure
for further national efforts to weaken it. The Nixon Administration,
which initially had caused few problems for the LSP—indced had
approved a budget increase from $42 million in 1969 to $58 million in
fiscal year 1970—began to turn against the program.

In 1970 the new OEO leadership appointed by the Nixon
Administration sought 10 “regionalize” or “‘decentralize” legal ser-
vices administration, with the aim of putting much of the control of
the legal services program in the hands of regional directors (sce
Girth, 1976:96-99; Sullivan, 1971:25-26; Corncll Law Review,
1974:981; George, 1976:688-89). Such directors at that time would
have tended to be tied to OEO Community Action personnel and
reluctant to challenge the political status quo. Both plans were
quickly dropped because of political pressure from, above all, the
ABA, again emphasizing the required independence of lawyers.
Surviving this challenge, however, was still nothing compared to
struggles that took place one year later when the forces opposed to the
LSP could focus on legislation, by now already proposed by the ABA,
aimed at setting up a more or less independent legal services
corporation able to avoid the political pressures which had plagued
the OEO program.

D. The Legal Services Program— The Struggle for Independence

As early as 1968, bar leaders in the National Advisory Council, legal
services officials, and others had begun to consider finding a new
place, outside of GEQ, for the LSP (Robb, 1971a:558). A number of
studies of this possibility were undertaken in 1970, accelerated by the
growing pressures placed on LSP. While LSP attorneys increasingly
feared interference from the Nixon Administration, the
Administration itself—embarrassed by its handling of the CRLA
funding veto and the battles with the ABA over decentralization—
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was looking with favor on the idea of separating itself from the
program. The Administration was not immune to the program’s
virtues, particularly its more conservative ones, and it perhaps sought
an opportunity to “draw the fire provoked by legal services for the
poor and insulate the Administration itself from political attack”
{Cornell Law Review, 1971:190).1

By 1971 both sides supported the concept of an independent
corporation (sce generally Pious, 1972:441-42). They dillered con-
siderably, however, about details. Two bills were introduced in
Congress—one by the Administration and the other a bipartisan bill
based on recommendations of the National Advisory Council. The
divergent bills, it should be noted, signaled the final break over legal
services policy between the ABA—expressed by the National Advisory
Council—and the Nixon Administration,

The bipartisan bill placed essentially no limits on activities of legal
services lawyers, except for a prohibition of representation in criminal
cases. [t would have authorized $140 million in general revenues in
the first year of operation and $170 million the following year. The
legal services corporation it proposed would have been governed by a
nincteen-member board, composed of five members selected by the
President; onc chosen by the Chief Justice of the U.S. Supreme Court;
three by a Client’s Advisory Council; three by a Project Attorney
Advisory Council; six ex-oflicio members, including the President and
President-clect of the ABA, the President of the NLADA, the
President of the Nadonal Bar Association (a Black lawyer organi-
zation), the President of the American Trial Lawyers Association,
and the President of the American Association of Law Schools; and a
chairman of the board and executive director appointed by the other
members.

The Administration bill, prepared without consulting the National
Advisory Council or even the newly-appointed (February 1971)
director of the LSP, was somewhat more restrictive. In addition to
proposing a funding level of only $67.5 million the first year, it would
have explicitly forbidden representation in criminal cases and “dupli-
cative and frivolous appeals,” and it would have permitted legislative
lobbying only at the invitation of the legislature. The corporation
would also have been forbidden to make grants to “organizations
which spend more than three-fourths of their funds on collective
litigation on behalf of the poor.” Finally, and most significantly, the
corporation would have been governed by an eleven-member board
and chairman designated by the President and approved by the
Scnate. Despite this potential political control by the President and
the proposed limits on the corporation’s activities, it is notable that this
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bill, and its sponsors, still emphasized “professional independence”
which, it was recognized, would legitimately lead to law reform and
even lobbying.

The basic conflict between the bills was over the manner of
appointing the board, which, of course, in turn could determine the
basic orientation of the program. It was clear that President Nixon at
this point had in mind a more conscrvative type of program than had
existed under OEO.

Demonstrating again the power of the ABA, the bipartisan bill
passed the Senate with the help of a significant number of
Republicans, and with some amendments it passed the House as well
(sec Pious, 1972:443—44). The compromise version ultimately cn-
acted by both Houses in late 1971 attempted to placate the President
by giving him more control over the board than was originally
anticipated. It would have provided for a seventecn-member board,
six of whom were to be named by the President and the rest chosen
from lists provided by the interest groups named in the original
bipartisan bill. Nevertheless, despite the strong support of the ABA
and members of both political partics, the President in December
1971 vetoed the act containing the corporation proposal. He announ-
ced that “the restrictions which the Congress has imposed upon the
President in the sclection of directors of a Corporation is ... an affront
to the principle of accountability to the American people as a whole
[sic]” (quoted in Pious, 1972:445). Showing that “accountability”
and “law reform’” were at this point closely related, he asked
Congress to work on creating an agency “which placed the needs of
low-income clients first, before the political concerns of either lcgal
services attorneys or clected officials™ (quoted in Agnew, 1972:930).
An attempt to override the veto was defeated.?s

Having failed to secure a legal services corporation which presi-
dential appointments would dominate, the Administration began
specifically to attack the law reform eflorts in the OEO program. Vice
President Agnew spoke out in carly 1972 against suits challenging
governmental activities, and he published an article in October
condemning the program as “a systematic cffort to redistribute
societal advantages and disadvantages, penalties and rewards, rights
and resources” (1972:930). He suggested that more national control,
particularly of “law reform” and other “political” activities, could
make the program more “responsible and accountable to the public”
(1972:932). Agnew’s attack was vigorously challenged by ABA
leaders on the grounds that: (1) most programs did not do much law
reform; (2) law reform was essential in many instances; and, above
all, (3) Agnew was proposing an infringement of the OEO attorneys’
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independence by suggesting measures to control lawyers’ activities
(e.g., Klaus, 1972). At this time, however, the bar’s influcnce with the
Administration was at a low point, and when Nixon was re-clected by
a landslide vote in November, the Administration was emboldened to
take still harsher measures against OEO in general—which it had
also been criticizing—and against the legal services program.

Nixon appointed Howard Phillips, an extreme conservative, to
dismantle OEQ, and the legal services program was apparently
meant to be included (see Arnold, 1973). Agnew, for example, sent a
memorandum to Phillips stating that, “of all the OEO programs legal
services is the one most capable of fundamentally altering America.
For that alone, it should be the first eliminated™ (quoted in Ehrlich,
1976:61). Phillips himself was quoted as saying that the program is
“rotten and it will be destroyed™ (119 Cong. Rec. 20, 696 (1973)),
and he fired the LSP Dircctor, abolished the National Advisory
Council, and climinated law reform as an acceptable goal of legal
services, A successful lawsuit on behalf of OEQO in general stopped
Phillips—whose name, for political reasons, was never submitted for
confirmation by the Senate—from implementing his decrees, but
considerable damage was nevertheless done, and OEQ never did
recover (see George, 1976:715; Hannon, 1976:645).

Nixon, however, did revive the legal services program, thanks largely
to the ABA lobbying pressures which continued alier the demise of
the National Advisory Council (sce George, 1976:696-97). In May
1973, he submitted a new legal services corporation bill to Congress,
which, with several amendments, finally did become law. The
proposed bill, similar to that which he he had proposed in 1971, was
surprisingly unrestrictive in view of the attacks on law relorm
activities that had just taken place. It contained the prohibition on
criminal representation, a ban on lobbying, and the restriction on
funding public interest lawyers. Despite the fact that the eleven-
member board would be appointed only by the President, with the
consent of the Senate, the bar and the legal services community now
favored the bill. They had obviously lowered their sights in view of
the difficulties that their ortginal bill had encountered. The new hill,
however, was still subjected to numerous attacks by political con-
servatives in the House and Scenate. Legal services was more contro-
versial than ever.

In the House of Representatives, in what became known as the
“Thursday night massacre™ of 21 June 1973, twenty-four restrictions
were placed on legal services lawyers by congressional amendments
aimed at curbing controversial activities (Drinan, 1976; Cornell Law
Journal, 1974:985-86). Restrictions were perceived as so damaging
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that some liberal House members even refused to back the amended
bill. Several similar amendments were also placed on the bill that
passed the Senate, but none were so severe.

The most important of the House-imposed limitations, both
substantively and symbolically, concerned the funding of the so-
called “back-up centers”—specialized institutions playing a key role
in law reform efforts. The Green amendments, adopted narrowly in
the House, sought to prohibit completely the funding of these centers,
and this provision became the major source of contention in the
House—Senate conference to adopt a compromise bill to send to the
President. The House conferees, prodded by ABA lobbyists, yielded
on this issue; and when the bill was returned to the House to vote on
the conference bill, an effort to restore the Green amendment was
narrowly defeated (George, 1976:717-18). Both legislative bodies
thus supported the bill continuing the funding of back-up centers.

The legislative story, however, was not quite over; the bill became
the subject of “impeachment politics” in Nixon’s final wecks in office
(George, 1976:717-18). While Nixon (and Agnew) had carlier
supported the back-up centers, the quest for anti-impcachment votes
apparently led him to try especially hard to please conscrvative
Congressmen. He threatened 10 veto the bill unless the controversial
Green amendment was reinstated, and he succeeded in his threat;
proponents of the program were simply unwilling to give up the bill
still another time. Nixon then signed the final bill on 25 July 1974
(just prior to his resignation) (Public Law No. 93-355, 42 U.S.C.
§2996).

The struggle had taken almost four years. During that time the
LSP was thoroughly enmeshed in controversy and unable 10 obtain
any increased funding at all above the figure 0f$71.5 million. Because
of inflation, the LSP had been forced to cut services drastically. The
number of legal services attorneys had dropped from 2500 to 2100,
and the number of NLFs dropped 41 percent to 638 (Breger,
1976:424). Finally, there was the opportunity to begin again,
somewhat freed from the crippling political pressures that had
involved legal services in a fight “with just about cveryone and
everything” (Klaus, 1976:132). The new opportunity, however, was
circumscribed by the provisions of the new law and dependent on the
appointces made to the new Board.
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III. The Legal Services Corporation
A. The Legal Services Corporation Act of 1974

The basic structure of the OEQO’s Legal Services Program has
remained intact under the Corporation. Legal aid is still delivered
primarily by quasi-independent, local NLF projects funded by and in
some  sense  accountable  to  the national administration in
Washington, 1).C. The primary atm of the 1974 law was to remove
the program from political influence, except for Congressional control
over the amount budgeted and Presidential appointment of the
members of the newly-created governing board. Consistent with this
removal from politics is the requirement that the board be bipartisan
and the removal of any threat of veto by state governors over the
funding of legal services projects (42 U.S.C, §2996f (f)). Further, the
emphasis on “professionalism”™—decision-making by lawyers over
basic policies at both the national and local levels—was retained and
enshrined in the new law. Aside from the obvious requirement that
individual attorneys abide by the Code of Professional Responsibility
established by the ABA (12 U.5.C. §2996¢(b}(3)), the law provided
that the relevant governing boards must be lawyer-dominated: 60
pereent of the local governing body must be lawyers (42 U.S.C.
§2996f(c)), and lawyers must also comprise a majority of both the
state advisory councils (12 U.S.CL §2996¢ (1)) and the eleven-member
national board of directors (42 U.S8.C. §2996c(a)). (The Board
appoints the LSC President, a position analogous to the OEQO
pasition of Director.)

In addition, the 197t legal services law (as implemented by
regulations of the Legal Services Corporation—LSC) provided that
cemployees of the LSC or individual projects may not engage in a
wide range of “political ™ activities, including organizing groups or
participating in public demonstrations, picketing, boycotts, strikes, or
various illegal activitics.'® Lobbying activities not pursuant to repre-
sentation of a qualified client or at the request of the appropriate
legislative body were also prosceribed (42 U.S.C. §2996f (a)(5)). While
some of these general restrictions could be important, their effect is
probably minimal. There are exceptions within the statute, especially
the broad protection provided to lawyers by the Code of Professional
Responsibility, and in any event they are not really inconsistent with
the activities that were pursued by the OEO attorneys (see Part Three
below),

Particular controls on legal representation are also serious but
probably not very important taken as a whole. Controls provided by
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the 1974 law included relatively insignificant methods for program
directors to supervise the bringing of class actions or appeals, and
prohibitions, subject to some exceptions, on criminal and juvenile
representation and on the taking of “‘fee-generating cases”™ (42 U.S.C.
§2996f{b)(1}). The latter provision, consistent with prior OEO
practice, was designed to minimize competition with local attorneys
who, because of the contigent fee system, might still earn a fee from an
indigent client. More important, as a result of the “Thursday night
massacre,” Congress composed a laundry list of unpopular lawsuits
that legal services lawyers were instructed not to bring: suits for the
desegregation of clementary or sccondary schools, suits to obtain a
nontherapeutic abortion, and cases involving Sclective Service vio-
lations or military desertion,

Finally, restrictions on grants to “‘back-up centers” should be
mentioned. In retrospect, this issue can be seen to have been given an
cxaggerated significance. [t is clear at this point that the law has had
some cffect, but it has been more to cause inconvenience than
permanent harm.!'” The law did not prohibit the law reform activities
of back-up centers, and those are continuing. The law prohibited
grants to centers engaged in “‘rescarch and support functions”
unrelated to particular litigation, but these too have not been
terminated. Rather, research and support functions have had to be
brought within the LSC rather than funded by grants. This entailed
making a somctimes difficult distinction between research for specific
litigation on bchalf of a client, which can be done at back-up (now
called support) centers, and general research, which cannot, but
the distinction has been made. According to one of the members of
the first Board of Directors of the LSC, “‘In the main, these re-
search efforts have been continued ‘in-house’ by the Corporation—in
many cascs by the same personnel who had previously worked on
them” (Breger, 1977:11). The Green amendment has not had the
impact its supporters hoped or its opponents feared (scc Johnson,
1977:320-21).

Aside from these prohibitions, one affirmative obligation of the
LSC should be considered—the requirement to study ‘“alternative
and supplemental methods of delivery ... including judicare, vou-
chers, prepaid legal insurance, and contracts with law firms” (42
U.S.C. §2996f(c)). The pro-judicare forces, arising from local bar
associations and opponents of the activism of neighborhood lawyers,
had to be placated. Judicare and other systems must now be studied
seriously, with the results reported to Congress. As of carly 1978,
sixteen experimental judicare programs were being funded at a total
cost of over $1.5 million (Legal Services Corporation, 1977h; Legal
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Services Corporation, 1978). It is too carly, however, to tell whether
these experiments will lead 1o any major changes.

B. Implementing the Legal Services Corporalion Act

It should be clear from the foregoing summary that the statute itself
cannot determine the orientation of the program beyond very general
terms. Not only is the statute brief, but also it is vague and often even
self-contradictory. Its provisions did not mandate any major changes in
how attorneys choose 1o serve the client community. Much has
continued to depend on how individual lawyers and programs
function and how policy is set. These matters will be considered in
Part ‘Three of this study, but it is important here 1o recognize that
while the rhetoric of the War on Poverty is gone, the proactive,
reformist orientation of poverty lawyers, developed within that war,
may not be. In asking what that orientation is under the new
corporation, it is appropriate to begin by examining the Board of
Directors appointed by President Ford (who replaced Nixon).

President Ford was no great supporter of the program’s more
controversial aspects. He tried to appoint some Board members
unsympathetic or even hostile to the program, including one of the
leaders of the attack on CRLA in California, William Knecht, and
Edith Green, the sponsor of the House amendment against the
back-up centers {Arnold, 1975). The ABA and other legal services
supporters put up such a fight against these nominees that two of the
most controversial, including Green, withdrew, and Knecht was
refused confirmation by the Senate. Ford ultimately appointed a
Board composed essentially of supporters of the legal services program
(Arnold, 1975:36). The ali-attorney Board, containing only four of
the original cleven nominees, was confirmed on 9 July 1975. This
Board then appointed Thomas Ehrlich, at that time Dean of Stanford
Law School, to serve as the first President. And Ehrlich, with the
approval of the Board, underlined the program’s continuity by
designating Clinton Bamberger, the first director of the OEO Legal
Services Program, as his Executive Vice President (the second highest
administrative position).

There is no doubt that, under this first Board, the program in
general has been somewhat less oriented toward social change. One
reason, however, is simply that the political climate has changed in
the United States. According to one member of the LSC stafl,

During the 1960s and early 1970s, legal services projects often could not avoid
the Jarger social questions that affected their clients. These questions were
largely formulated by outside persons and organizations within the poor
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community who pushed legal services programs to respond to their needs. This
external pressure has been reduced in recent years and, as a result, many legal
services programs no longer address the underlying political questions that affect
their clients (Trister, 1978).

Nevertheless, as the concern expressed by the author of that statement
shows, the *“‘social change goal” is still important. Moreover, it is clear
that the strategy of “law reform” is still very much a part of the
program. This has been recognized in the preservation of the
functions of back-up centers and in the statements of legal services
leaders. All Board members, the President, and his staff emphasize
that staff lawyers must not concentrate solely on individual clients
(e.g., Crampton (the Chairman), 1975; Crampton, 1976; Thurman,
1976; Breger, 1976). Clinton Bamberger, for cxample, made the
following remarks recently:

Legal aid in the United States has three characieristics that [ consider
fundamental, essentially immutable, and affecting the rational purposes of legal
aid. These characteristics are substantial public funding, reform of the law for
the benefit of the poor, and full-time salaricd lawyers specializing in the law of
the poor (Bamberger, 1977:207).

The impetus for law reform admittedly no longer comes from the top.
The approach under the Corporation has been to require that *“cach
local program ... establish its own set of prioritics for cascload control
and resource management’ (Ehrlich, 1976-77:165; 45 CFR Part
1620).!8 Those who werc active in law reform before, however, are no
doubt still active. As another member of the first Board, Marshal
Breger, suggested, “it is unlikcly that the changed rhetoric has, in
fact, aflected the day-to-day activitics of operating programs”™
(Breger, 1977:23).

My point here, however, is not to provide detailed information on
the current operation of the program (see Bellow, 1977; Katz, 1978;
Francis, 1977), nor to imply that law reform has emerged as the
paramount goal of the Corporation. Indeced, there is some evidence
that law reform has not prospered as much as has individual service
work.!® Legal services in the United States is still in flux, only
beginning to come to grips with its future now that its basic political
and financial crisis is over. This first Board can be scen as a
transitional one, as the LSC found its institutional form and secured
stable funding. A long overdue discussion on the goals of the program
is beginning to take place {(Legal Services Corporation, 1978b), and it
is by no means clear that the strategies and methods of the past ought
to or will be continued in the future.

What is important here, however, is that while many questions are
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left open, the institutional framework is still favorable to a proactive,
social-reform-oriented program with lawyers who are expressly al-
lowed to seck social change on behalf of the poor. There was
tremendous political pressure to stop such activities, particularly “law
reform,” and the new law puts some limits on legal services attorneys,
but the basic NLF idea survived conservative opposition and has
even begun o prosper. The LSC has made great strides in gaining
increased funding from Congress. From $71.3 million annually in
1971-1975, the amount climbed o $92.3 million in 1976 (the first
year the request was made by the LSC itsell) to $125 million in 1977
and to $205 million in 1978, The number of legal services programs
has alrcady increased from 258 in 1975 to 320 in 1977, employing
about 3,700 Lawyers.®

In late 1977, in addition, the Legal Services Corporation Act was
amended in several ways favorable to the program’s goals. The law
provides now that clients of legal services programs must be repre-
sented on the Corporation’s national board of directors, and make up
one-third of the governing boards of local programs (Public Law No.
95-222, 42 U.8.C. §2996¢). The ban on representing juveniles was
lifted, the ban on grants 1o back-up centers was relaxed considerably,
and the wording was loosened slightly on the prohibition against
organizing groups. The Legal Services Corporation’s new prosperity
owes something, of course, to the advent of the more liberal Carter
Administration, but it is clear that controversy had already died
down and prosperity was on the way.?! As Carter’s appointees to the
LSC Board assume power in 1978 and 1979, the LSC may move
further toward developing its social reform potential,

In concluding this chapter, it is instructive to consider the fate of
the Community Action Program (CAP), the other very controversial
OFEO program. Both grew out of a rather technical “end of ideology™
approach to the “cycle of poverty,” emphasizing the need o make
social programs work better, while neglecting the political problems
that an attack on poverty and the status quo would necessarily imply.
‘The technical, nonpolitical approach proved to be an illusion, but the
responses to it were different. CAP became embroiled in political
struggles which led ultimately to its demise, while the legal services
component—no less controversial—took ideological shelter behind
the ethic of professional independence and practical shelter behind
the lobbying power of the ABA, and it thereby managed to survive,
In very general terms, which can be made more meaningful through
comparative analyses later in this Part, a liberal government, inspired
by young activist lawyers, implemented the NLF program as part of
its low-cost, technical “