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Abstract

The contributions in this volume investigate interconnected aspects of the democratic deficit in global
constitutionalism.

The commonly shared question is the following: to what extent, if any, a global (or cosmopolitan) shift
of international law can proceed absent a transnational democratic check? Some scholars are convinced
that this is a real problem since that a ‘division of labour’ is to be recognized between national and
regional/international legal levels, only the first needing a democratic legitimacy. The contributors to
this volume, on the contrary tend to share the view that detaching the production of international law
from constituent will, as well as from a democratic framework, can indeed undermine constitutional
legitimacy. Furthermore, this may open the way to forms of domination that affect also state’s
democratic institutions from within.

What is the way out from this deadlock? How is it possible to tame global constitutionalism in order to
avoid a global Leviathan? The collection of essays here presented attempts to conceptualize some of the
central challenges affecting contemporary patterns of legal dispersion and fragmentation. They follow
a conceptual-historical thread which starts with a modern Kantian understanding of the problem, and
unfolds into the discussion of issues of constitutional pluralism, institutional legitimacy and the risk of
tyranny. The volume includes analyses of the role of China and the EU, two of the most important actors,
even though perhaps at the opposite pole of the global constitutional project.
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Introduction: Global constitutionalism without global democracy (?)
Claudio Corradetti and Giovanni Sartor (eds.)

As aresult of a collaboration between Giovanni Sartor at the Faculty of Law of the European University
Institute and Claudio Corradetti at PluriCourts, University of Oslo, on 14-15 January 2016 a number of
scholars gathered together to discuss the historical development and contemporary features of global
constitutionalism, and how this can be reconciled with a certain notion of democratic legitimacy beyond
the state level. This is certainly an enormous task to undertake, but one which deserves international
consideration. Furthermore, there is no doubt that the picture is complicated even further by the fact that
international law is undergoing several profound transformations. New legal sectors are rapidly
developing, including the consolidation of the regime of Investment Arbitration, and the advancement
of already existing areas such as the WTO. At the same time, claims about the “judicialization” of
international law and processes of constitutionalization of multilateral agreements and regimes call for
more precise theoretical definitions and categorizations.

The starting assumption of the workshop, and the leading research question shared among the
contributions collected here, focused on whether global constitutionalism requires more democratic
legitimacy. Furthermore, it was asked to what extent forms of democratic legitimacy can be conceived
at the global level notwithstanding structural differences between domestic and global
constitutionalism. Should global constitutionalism incorporate mechanisms and standards of democratic
rule-making? If so, how?

The difficulty appears to be that some of the building blocks characterizing domestic constitutionalism
seem unavailable in the transnational realm. How to transfer, for instance, the constituting democratic
force of the “we the people” to the shaping of the global constitutional order?

What also appears unclear is what sorts of institutional implications a global democracy will have, such
as whether a transnational process of democratization would imply the strengthening of centralized
bodies. Is a reformed UN General Assembly part of the solution or part of the problem? Would this
entail expanding the conformity of a global rule of law by yet further institutions of global governance
such as the WTO, the IMF and the World Bank, to mention only a few? Alternatively, would the
incorporation of international law into domestic democracy checks, “democratic iterations” as some
have argued,® provide sufficient democratic control?

The contributions from the workshop collected hereencompass both descriptive and
normative themes. The collectionbegins with a mapping of the problems in modern,
Kantian, and contemporary global constitutionalism. In particular, Corradetti, in his two contributions,
reconstructs core aspects of the Kantian “cosmopolitan constitution” and its implications for
contemporary notions of sovereignty, transnational citizenship and coercion. This picture is extended
by Van den Meerssche to the analysis of three contemporary versions of constitutional pluralism and to
the understanding of legitimate authority beyond states. Both modern and contemporary versions of
global constitutionalism answer the more fundamental question of what reason justifies a move to global
constitutionalism. The contribution by O’Donoghue considers whether this shift in public law is justified
as a reaction to a system of tyrannical powers. But how does legitimacy and its inherent constitutional-
institutional pluralism reconcile itself with global justice? This is the question answered by Eleftheriadis
who proposes a legal constructivist method, one based on Kant and Rawls, to the understanding of the

1 See S.Benhabib, Another Cosmopolitanism, Oxford University Press, Oxford, 2008.
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moral legitimacy of international law and the institutional practices that accompany its instantiations.
Does this view imply a commitment to the development of a global democratic institutional scheme?
Some scholars are not convinced by the idea that there are any convincing arguments in support of the
view that international courts should act as building blocks for a global democratic setting rather than
as engines of an accumulative constitutional-like transformation of public international law. However,
even if this picture promises to work for (western) liberal democracies, how does it fare with the
‘exceptionality’ of non-democratic superpowers? Carrai discusses to what extent global
constitutionalism promotes a rather comprehensive picture of what the author calls “moral monism” and
how the case of China favors a more pluralist view of the global constitutional order. This point is of
capital relevance, particularly since one wants to reinvigorate the “cosmopolitan foreign policy
mandate” of the European Union (EU) with non-European countries, as Petersmann argues in his paper.
Whereas Free trade agreements (FTAS) have secured improved standards of living and political
integration within the EU, transatlantic externalization of FTAs have backfired consolidated rights. A
new vision is therefore requested for the EU to countervail legitimacy disruptions of regional rule of
law by exercising leadership, as the author claims, in ‘disconnected UN/WTO governance’.

There is no clear agreement on how and where to locate the problem of democratic deficit beyond the
state. Yet, the drafts in this collection aim to suggest some possible lines of reflection on an ongoing
and pressing issue that will occupy legal scholars, philosophers and political scientists, at the least, for
the next years to come.

Rome-Florence

Claudio Corradetti and Giovanni Sartor



SECTION I. HISTORICAL ROOTS AND CONTEMPORARY TRENDS IN GLOBAL CONSTITUTIONALISM

Constructivism in cosmopolitan law: Kant’s right to visit

Claudio Corradetti

Introduction

If you agree that state legitimacy depends on both an internal and an external legal standard, then you
are likely to be a global constitutionalist. But if you also think that these are juridical expressions of a
principle of universal equal freedom, then you are a cosmopolitan constitutionalist. Constitutionalism
in global law has gained significant new momentum in recent years, benefitting from a truly
interdisciplinary debate among international law scholars, political theorists and legal-political
philosophers. It is hard to believe, though, that this has been the outcome of fashionable academic
thinking. It is rather the case that post-1989 international relations have profoundly changed the way
states act in relation to new conceptions of legitimate sovereignty, authority and state powers, in
particular the democratic rule of law and respect for human rights. As a result, academic interest in
global constitutionalism has followed the course of development of new jurisdictional events: from the
end of a bipolar world to the emergence of a plurality of regimes. These developments have also raised
the question of whether national and international law should be conceived as integrated elements of
one single constitutional framework and, furthermore, what degree of pluralism it should allow.?
However, one could hardly claim that also as a philosophical project the cosmopolitan ideal is anything
new. Limited to modern times, cosmopolitanism was a project of the Abbé de St. Pierre and Rousseau
whose conception, as Kant reminds us, was “ridiculed” by contemporaries “because they believed its
execution was too near”.®> Kant began his reflections bearing this legacy in mind, while aiming to
relaunch cosmopolitanism as a serious philosophical project for framing the legitimacy of individual
and state relations and ultimately for the achievement of a gradual approximation to peace. Kantian
insights, as sketchy as they are, nevertheless frame several of the contemporary issues of
constitutionalism now facing us. Kant was neither a blunt natural law philosopher nor a positive legal
thinker. He was, as | claim, a legal constructivist. This makes his reflections a relevant starting point
also for our contemporary understanding of the validity of the global rule of law.

In the following essay, I examine in particular the relation Kant establishes between “the right to visit™

and the generation of a global rule of law — what is called alternatively a “cosmopolitan constitution”
(Weltbiirgerliche Verfassung), a “cosmopolitan commonwealth” (Welthiirgerliches gemeines Wesen)®

2 Selecting from the burgeoning literature on the topic | suggest M. Kumm, “On the Past and Future of European Constitutional
Scholarship ”, International Journal of Constitutional Law, 7(3) 2009, 401-415; Neil Walker, “Taking Constitutionalism
Beyond the State”, Political Studies 56, 2008, 519-543; P. Dobner and M. Loughlin (eds.), The twilight of constitutional
law: demise or transmutation?, Oxford, Oxford University Press, 2010.

31. Kant, 2009 [1784], “Idea for a Universal History with a Cosmopolitan Aim”, in Kant’s Idea for a Universal History with a
Cosmopolitan Aim. A Critical Guide. Ed. A. Oksenberg Rorty and J. Schmidt, 9-23. Cambridge: Cambridge University
Press, 17.

4 1. Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, p.329.

5 See, respectively, for “cosmopolitan constitution” I. Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical
Philosophy, M. Gregor (trans. and ed.), Cambridge University Press, Cambridge, 2006, 329; whereas for “cosmopolitan
commonwealth”, see 1. Kant, “On the Common Saying: that May be Correct in Theory” in Immanuel Kant. Practical
Philosophy, M. Gregor (trans. and ed.), Cambridge University Press, Cambridge, 2006, 307. In the following sections |


http://www.politicalstudies.org/
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or even, in the Critique of the Power of Judgment, “a cosmopolitan whole” (Weltbiirgerliches Ganze)
— (§1).% Here | pursue a Kantian argument, grounded on textual evidence but arguably extensible
beyond Kant’s writings. A connection between the above-mentioned concepts is evidently established
in the following passage:

“this right to hospitality [or to visit] — that is, the authorization of a foreign newcomer — does not
extend beyond the conditions which make it possible to seek commerce with the old inhabitants. In this
way distant parts of the world can enter peaceably into relations with one another, which can eventually
become publicly lawful and so finally bring the human race ever closer to a cosmopolitan constitution”
(L. Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and
ed.), Cambridge University Press, Cambridge, 2006, 329, emphasis mine).

| argue, furthermore, that the idea of a cosmopolitan constitution reflects a historical process of
progressive constitutionalization of international law, starting from the adoption of a domestic “civil
constitution” and then converging towards an incipient transnational constitutional arrangement
(phoedus pacificum).” Moreover, | claim that such a progressive constitutional consolidation depends
on a ‘constructivist’ conception, not just one that holds between morality and politics,® but one where
the “innate right of humanity” of freedom as independence ° constrains a system of private and public
rights as respectively property, contract status and so on, while connecting morality to law. | consider,
then, that Kant’s legal constructivism answers the general question of how to justify cosmopolitan law
starting from a procedural method for the justification of a public system of rights.°

Based on these premises the “right to visit”*! establishes a relation with domestic constituencies — (§2).

In other words it establishes a constitutional connection among previously autonomous judiciaries. |
submit that the rational engagement of different peoples in peaceful relations follows from a
constructivist role played by the cosmopolitan right to visit — something, as Kant considers, that is not
simply equivalent to a moral sentiment of philanthropy or virtue.'? I suggest, in turn, that the overall
structure of Kant’s cosmopolitan constructivism assumes that a system of rights is valid if it fulfils the
standard of a normative theory, one based on the grounding concept of equal freedom as an “innate

quote different English editions of Kantian works. The choice will depend on the version | find most adequate to the point
I intend to make.

6 1. Kant, Critique of the Power of Judgment, P. Guyer (ed.), Cambridge University Press, Cambridge, 2000, p. 300.

"1. Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, p.327. In the following I will use “cosmopolitan” and “global” constitution(alism) as
synonymous terms.

8 On the moral-political form of Kantian constructivism see in particular J. Rawls, Kantian Constructivism in Moral Theory, in
The Journal of Philosophy, 77/9, 1980, pp.515-572; T.E. Hill, Jr., Kantian Constructivism in Ethics, Ethics, vol.99/4, 1989,
752-770; as well as O. O’Neill, Constructions of Reason. Explorations of Kant’s Practical Philosophy, Cambridge
University Press, Cambridge, 1989.

9 See A. Ripstein, “Law and Justice”, in Kant’s Ethics, ed. T.E. Hill, Jr, Wiley-Blackwell, 2009, 162 ff.

10 See the parallel for moral and political constructivism in L. Krasnoff, ‘How Kantian is Constructivism?”, in Kant Studien,
90 (30), 385-409. This seems also the strategy endorsed by Forst’s “right to justification” as the most “fundamental moral
demand that no culture or society may reject”. R. Forst, The Right to Justification. Elements of a Constructivist Theory of
Justice, Columbia University Press, New York, p.209 ff.

1 1. Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, p.329.

2], Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, p.328.
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right”*® of humanity and thus realizing the presupposition of the Universal Principle of Right

(Aligemeines Prinzip des Rechts).'*

I conclude that each domestic jurisdiction has to strive not only internally but also externally towards
the realization of peace as an approximation of the idea of reason “to which no object given in experience
can be adequate — and a perfectly rightful constitution among human beings is of this sort — is the thing
in itself ”*° and that this is also the task of the “moral politician™*® in aligning the critical demands of
cosmopolitan citizens with the requirements of public reason set by a Universal Principle of Right —

(§3).

Taken together, these three components contribute to a general ‘transitional’ scheme for Kantian
cosmopolitan constitutionalism, one which accounts for why a) Kant can claim that “each of them
[states], for the sake of its security, can and ought to require to others to enter with it into a constitution
similar to a civil constitution”,'” and one where b) the constitutional level established by the “league of
nations” (Phoedus Pacificum or Vélkerbund), is in continuous approximation with the ideal of a

republican multistate confederation (Vélkerstaat).'®

As anticipated, the above steps are held together by an all-encompassing strategy of justification where
the “innate right” of humanity — the idea of an equal freedom among persons — represents the
grounding concept of a general constructivist theory of the law.'® This suggests the view of a sort of
Kantian “reflective equilibrium” that holds between the Categorical Imperative and the Universal
Principle of Right through the mediation of “use [of] humanity...as an end”.?® As in the more recent
case of Rawls,?! the starting point of legal constructivism for Kant was a conception of rational agency
marked by freedom and equality as the basis of a procedure of justification of law. The right to visit
represents the point of view of the “citizens of the world”,?? that is, of a universally shareable practical
perspective on rational deliberation. | discuss later what reasons human beings might be considered to
have for the adoption of this clause. With regard to the procedure, though, it is only the protection of a
formal condition of right, as one provided by the idea of humanity as an end, that autonomous beings
can be enabled to bring their aims together into rational union. This allows for the exercise of external

13 1. Kant, “The Metaphysics of Morals”, in M. Gregor, Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.),
Cambridge University Press, Cambridge, 1996, p. 393.

14 1. Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 1996, p.387.

15 1. Kant, “The Metaphysics of Morals”, in M. Gregor, Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.),
Cambridge University Press, Cambridge, 1996, p.505.

16 ], Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, 338. On this point see Martti Koskenniemi, ‘Constitutionalism as a Mindset.
Reflections on Kantian themes about international law and globalization’ (2006) 8 (1) Theoretical Inquiries in Law, ISSN
(Online) 1565-3404, 9-36.

7], Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, p.326.

18 ], Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, p.326.

19 1. Kant, “The Metaphysics of Morals”, in M. Gregor, Imnmanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.),
Cambridge University Press, Cambridge, 1996, p. 393.

201, Kant, “Groundwork of the Metaphysics of Morals”, in M. Gregor, Inmanuel Kant. Practical Philosophy, M. Gregor (trans.
and ed.), Cambridge University Press, Cambridge, 1996, 80.

21 See in particular J. Rawls, “Kantian Constructivism in Moral Theory”, in The Journal of Philosophy, 77(9), 1980, pp.515-
572.

22 |, Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, p.322. The expression is use also in I. Kant “An Answer to the Question: What is
Enlightenment?”, in Immanuel Kant. Practical Philosophy, M. Gregor (ed.), Cambridge University Press, Cambridge,
2006, 18.
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freedom in view of the requirements of the Universal Principle of Right, making possible a transition
from a “provisional” to a “conclusive” ownership under a system of rights.?®

Concerning the constructivist justification of Kant’s cosmopolitanism, it is from the presumption of
“possession of the land [...] as possession of a part of a determinate whole [...] to which each [...] has a
right” that the right to visit is derived.?* The basic idea here is to consider first-order principles of right
as at least provisionally valid as they are agreed upon by all members of an initial condition of choice.
It follows that the coerciveness of any system of law depends upon a ‘procedure of justification’ that
specifies its own conditions of validity. What | argue is that the acceptability of such a procedure requires
the adoption of a ‘compensatory’ principle of justice (“iustitia brabeutica™)?® to territorially excluded
people, one rebalancing land-ownership through the allocation of a qualified right — the right to visit.
| define the principle of compensation as an obligation arising from a rightful appropriation of land. A
legitimate appropriation of land in circumstances of limited resources (Kant speaks of “determinate
limits...as the spherical shape of the...globus terraqueus™) requires that others are left with
comparatively undiminished opportunities to access land and its goods.?® This understanding
reformulates the Lockean clause of appropriation, as famously defined with the “enough and as good
left in common for others”.>” But, more generally, it responds to a fundamental problem discussed in
the natural law debate: how to justify negative externalities of territorial appropriation by establishing
obligations towards the exclusion of third parties. This was indeed also the problem of Grotius who
allowed for interference with private property in cases of necessity by non-members.?® Going back to
Locke, if the “enough and as good” clause is interpreted as a sufficiency rather than as a restrictive
principle, it then becomes clear on which basis a compensatory principle could be justified.?® For Locke
the “enough and as good” represents a ‘factual circumstance’ and not a restrictive standard of original
appropriation. Accordingly, when money is introduced, as with civil society, he appeals to a natural duty
“to preserve the rest of Mankind™*° in response to the “spoilage proviso”.>! Kant replies to the issue of
a re-equalization of opportunities by introducing the cosmopolitan right to visit. In contrast with the
general Lockean natural law “duty of preservation”, the cosmopolitan right to visit leaves unaltered the

23 See 1. Kant “The Metaphysics of Morals™, in M. Gregor, Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.),
Cambridge University Press, Cambridge, 1996, §15 , p.416. On a different interpretation of the role that “a community of
rational beings” holds with regard to the mediation between Kant’s ethics (Categorical Imperative) and Kant’s philosophy
of right (Universal Principle of Right), see H. Pauer-Studer “‘A Community of Rational Beings’. Kant’s Realm of Ends
and the Distinction between Internal and External Freedom”, in Kant-Studien, 107(1), 2016, 125-159. Unlike Pauer-Studer,
I argue that this mediation is of a regulative and not of a constitutive type.

24 1. Kant, “The Metaphysics of Morals”, in M. Gregor, Imnmanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.),
Cambridge University Press, Cambridge, 1996, p.489.

%5 See 1. Kant “The Metaphysics of Morals™, in M. Gregor, Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.),
Cambridge University Press, Cambridge, 1996, p.600. Kant does not make use of this notion and he limits to notice that it
would be a “contradiction” if it were postulated between God and human beings. I argue nevertheless that such a relation
should be inferred from the negative externalities on third persons coming from the establishment of a civil condition.

% I, Kant “The Metaphysics of Morals”, in M. Gregor, Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.),
Cambridge University Press, Cambridge, 1996, p.489.

27 ). Locke, Two Treaties on Government [1690], P. Laslett (ed.), Cambridge University Press, Cambridge, 1960, §27.

28 See Alice Pinheiro Walla, “Common Possession of the Earth and Cosmopolitan Right”, Kant-Studien, 107(1), 160-178,
ISSN (Online) 1613-1134, ISSN (Print) 0022-8877, DOI: 10.1515/kant-2016-0008, March 2016.

29 As Waldron acutely remarks “In §27 the rather ambiguous logical connective 'at least where'. the meaning of 'at least where'
may differ, but surely reading of it is as a connective introducing a sufficient where Q' seems to me to be most naturally
rendered as than as 'If P then Q'; the words 'at least' indicate that whenever Q obtains, there may also be other circumstances
even though Q does not obtain.” In J. Waldron, “Enough and as good left for others”, The Philosophical Quarterly, 29(117),
1979, p.321.

30 J. Locke, Two Treaties on Government [1690], P. Laslett (ed.), Cambridge University Press, Cambridge, 1960, 11 6; also in
J. Waldron, “Enough and as good left for others”, The Philosophical Quarterly, 29(117), 1979, p.325.

31 J. Waldron, “Enough and as good left for others”, The Philosophical Quarterly, 29(117), 1979, p.319.
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possibility of interaction by members of an original community. Accordingly, the institutionalization of
a juridical condition, and more generally the legitimacy of the State comes to depend not only on an
inner-boundary but also on an outer-boundary of lawful relations. Both elements, together, define state’s
territorial rights according to a cosmopolitan standard of the law.3? Unlike a ‘permissible’ principle for
territorial rights,3® a compensatory theory of cosmopolitan law considers that states are peremptory and
not conditional jurisdictional entities, where the reduction of opportunities they create for legally
excluded members is acceptable only if it provides a qualified standard of right-constraint interaction
also with non-members.

Starting points for the justification of the cosmopolitan right: on the inherent connection between
(external) freedom and possession within the original community

In this section, | discuss the significance of Kant’s idea of an original common ownership of the earth
where individuals are in a condition of free interaction (communio fundi originaria).>* As Kant observes,
since “all nations are originally members of a community of the land” and since the community of the
land is not a legal community of ownership but rather “a community of possible physical interaction
(commercium),”everyone is in “a thoroughgoing relation of each to all the others of offering to engage
in commerce with any other [...] without the other being authorized to behave toward it as an enemy
because it has made this attempt”.®® The juridical transformation of the never exhaustible possibility for
every individual to interact with all others takes place only under the precepts of the Universal Principle
of Right which, in turn, generates the legal-moral justification of the cosmopolitan right to visit.
Furthermore, I reconstruct Kant’s rationale for entering into a civil condition. I focus on the role of a
“general united will”3® to be laid down a priori. As a corollary, | argue that in so far as an omnilateral
will legitimizes unilateral acquisitions, it also defines a compensatory standard for political obligation
that applies to excluded people. In so doing, the a priori anticipation of a public authority sets a formal
standard for the unity of a legal system articulated into a system of distributive justice within a territory
and a regime of compensatory opportunities distributed extraterritorially.

To begin with, Kant’s idea of an “original community” — the communio fundi originaria — reinterprets
in ideal terms the traditional concept of Grotius and Pufendorf of the communio primaeva as well as
later criticisms in Achenwall’s Elementa luris Naturae.” For Kant, the ‘factual’ understanding of an

32 This view therefore integrates the purely domestic conception of state’s territorial rights legitimacy advanced by A. Stilz,
Nations, States and Territory, Ethics, 121(3), 2011, 572-601. The author explicitly recognizes that the rights to territorial
jurisdiction are “limited by external legitimacy conditions that constrain how the state should exercise these rights when
their exercise affects foreigners” p.573-4.

33 As L. Ypi in her otherwise well conceived argument argues that “permissive principles justify states of affairs incompatible
with the idea of ‘right’ only provisionally and conditionally”, in L. Ypi, “A Permissive Theory of Territorial Rights”,
European Journal of Philosophy, 22(2), 2012, p.290 ff. The problem | see with this account, in so far as it relies on a
Kantian argument, is that the ‘permissible’ justifies an act of the will in a condition deprived of law, as with the unilateral
exercise of the will (lex permissiva).

34 |. Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 1996, p.405.

3 |. Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 1996, 489.

3 |. Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, p.491.

37 See, respectively, H. Grotius, De lure Belli ac Pacis [1625], B.J.A. de Kanter-van Hettinga Tromp (ed.), Leiden: Brill (1939)
and S. Pufendorf, De Jure Naturae et Gentium [1672], F. Bohling (ed.), Berlin: Akademie Verlag (1998). See also, G.
Achenwall and J.S. Piitter, Elementa luris Naturae [1750], in G. Achenwall and J.S. Piitter, Anfangsgriinde des Naturrechts,
Jan Schréder (trans. and ed. 1995), Frankfurt: Insel. For Kant “community” is primarily, even if not uniquely, a “pure
concept of the understanding”. As Milstein notes, this illustrates a form of “relation” rather than a sociological or a political
concept. This relation of interaction is characterized by “reciprocal causality”, one where the affirmation of one member
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original community of the earth is mistaken. This is because he considers that a community regulated
by features of identity and property relations is a non-starter: “the community of the mine and thine
(communio) can never be conceived as original”.3®

Not surprisingly, the original community is a regulative idea on which to justify political obligations as
well as rights between citizens, between states and citizens, and among states. A distinct set of reasons
applies, then, to the relation between an original community and the formulation of a cosmopolitan right
to visit. Kant’s argument for the justification of the cosmopolitan right assumes, on a preliminary basis,
that we are all endowed with an original right to freedom as non-domination.3® Freedom for Kant is
either internal — related to virtue — or external, “° that is, connected to an interpersonal obligation for
agents to comply with the Universal Principle of Right according to which “Any action is right if it can
coexist with everyone’s freedom in accordance with a universal law, or if on its maxim the freedom of
choice of each can coexist with everyone’s freedom in accordance with a universal law”.*! In this way
the formal constraints on justice are defined in terms of standards of “interpersonal consistency” and
“demands for universality”.*? Freedom and particularly “external freedom” is equal to independence,
that is, to be an equal subject of self-determination. External independence from the mastery of others,
from control, follows from the postulate of “giving laws to oneself” of the Categorical Imperative.43 As
a result, a reciprocal coercive authority of legal obligations is derived from respect for everyone’s
freedom.

In addition to these formal constraints, material limitations apply. Unlike internal freedom, external
freedom is subject to space boundaries, that is, to the shape of the earth as a condition for social
formation and demands for justice in circumstances of moderate scarcity.** As noted, for Kant there is
a necessary connection between external freedom and the possession of external objects,* so that if |

implies the denial of all others and vice versa. In B. Milstein, ‘Kantian Cosmopolitanism beyond ‘Perpetual Peace’:
Commercium, Critique and the Cosmopolitan Problematic’, European Journal of Philosophy, (21)1, 2010, p.121. The
disjunctive relation between a member and the original community can be understood only on the presumption of an
original unified concept of possession which considers the totality of human beings. It is only on the premise of an original
form of interconnection among all individuals that a disjunctive relation of interaction among all members is established.

39 I. Kant, ‘The Metaphysics of Morals’, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, p.392.

40 I. Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, 329.

411 follow here M. Gregor’s translation in Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M.
Gregor (trans. and ed.), Cambridge University Press, Cambridge, 1996, p.387.

“As T. Pogge puts it: “If persons were to embrace [...] “what seems just and good” (Rechtslehre 312), then a social order
ensuring interpersonal consistency would once again not be achieved. Different schemes for achieving mutual consistency
will be mutually inconsistent [...] Kant’s later theory of justice sees its task then in pruning further the set of consistent
systems of constraints — ideally down to a single one [...] The first step in this reduction is taken through the other
component of pure practical reason’s formal aspect — the demand of universality. One person should have a particular
external freedom only if that same freedom is enjoyed by everyone”. T. Pogge, “Kant’s Theory of Justice”, in B. Sharon
Byrd and J. Hruschka (eds) Kant and Law, Ashgate 2006, p.413.

43 As Ripstein synthesizes this point: “Interference with another person’s freedom creates a form of dependence; independence
requires that one person not be subject to another person’s choice”, in A. Ripstein, Force and Freedom. Kant’s Legal and
Political Philosophy, Harvard University Press, Boston, Mass., 2009, p.15.

4 1. Kant, “The Metaphysics of Morals”, in M. Gregor, Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.),
Cambridge University Press, Cambridge, 1996, p.489. With regard to T. Pogge’s “lexical hierarchy” of Kant’s principles
of justice, two formal and one material {FP-1}Consistency{FP-2}Universality{MP}Enlightenment, | would add a fourth
element concerning the ‘circumstances of justice’ as the material constraints on justice. I would suggest calling this {MC-
2} Geographical/Resources Scarcity. See T. Pogge, 2006, p.414.

4 This is also called the “right of possession in common of the earth’s surface”, in I. Kant, “Toward Perpetual Peace”, in
Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge University Press, Cambridge, 2006, p.329.
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were denied a place on earth, my original right to freedom would also be infringed. The original right
to external freedom justifies therefore my right to a “place on earth” — what Kant defines as a
“disjunctively universal right”, that is, a right to be here or there.*® In Kant, the legitimate acquisition of
an external object depends on the possibility of “taking control of it [occupatio]™*’ and this, in turn,
requires the recognition of having a place on earth. As one moves from acquisition to property and from
a state of nature to a juridical state, the general recognition of a place on earth shifts into a cosmopolitan
right to visit.*® This rationale shows how for Kant there holds an inherent connection between an innate
right to freedom and the idea of possession of the earth given in common.*®

The interactions within an original community of commercium grant to its members the possibility to
put forward reciprocal requests.>® Relations of this type define a community that is radically different
from that regulated by property relations (communio). However, a community of common possession
lacks features of social stability. For Kant, the state of nature, and with that an original community of
interaction, though not necessarily unjust, (iniustus) is certainly “devoid of justice” (status iustitia
vacuus) due to the absence of a “judge competent to render a verdict having rightful force”.>! As a result,
in order to defend the right to externally acquired objects, as well as for these rights to be granted a
peremptory status, a form of coercion is required. It would be contradictory to claim rights to external
objects without at the same time holding others to a duty of compliance. “Hence”, Kant concludes “[...]
there is connected with right by principle of contradiction an authorization to coerce someone who
infringes upon it”.>? In this way, Kant justifies the duty to enter into a juridical condition and, ultimately,
the creation of the state.

Since the unilateral exercise of the will (Iex permissiva) and the ensuing property relations are legitimate
only on the presupposition of an omnilateral a priori will by which they are legitimized, to argue for an
individual right to a place on earth requires an original community characterized by an “a priori united
will”. >3 The subjective right to a particular possession on earth holds only in so far as this becomes a
generalizable interest for all other members (Principle of External Acquisition). What follows is an
obligation to divide the earth in accordance with an ‘absolutely commanding will’, a concept paving the
way for the development of a civil condition.>* In the community of commercium my right to possess a
particular share of the land and the will that accompanies it — “the mine” — requires this to be derived
analytically from an a priori united will that includes all other potential human beings.

46 |, Kant, Vorlesungen Rechtslehre [23:323:26-30;23:320:20-23] and [23:321:14-16]. Quoted by B. Sharon-Byrd “Intelligible
possession of objects of choice”, in L. Denis (ed.), Kant’s Metaphysics of Morals: a Critical Guide, Cambridge University
Press, Cambridge, 2010, 108

47 |. Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 1996, p. 412.

48 |. Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 1996, p. 456

51 |. Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 1996, p.456.

51 |. Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 1996, p.456.

51 |. Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 1996, p.456.

52 |, Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 1996, p.388.

53 I. Kant, “The Metaphysics of Morals”, in M. Gregor, Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.),
Cambridge University Press, Cambridge, 1996, p.491.

5. Kant, ‘The Metaphysics of Morals’, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, p.415.
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However, if my right to intelligible possession (possessio noumenon, “possession merely by right”)>® is
implicit in an a priori united will,*® I assume that my rights to property “do not depend on social
approval”.®’ Intellectual possession of external objects is based on a general united will that is given a
priori and which legislates necessarily, not contingently.®

If this is the case, then, also my duty to be part of a civil order is linked to securing everybody’s rights
through the coercive force of the law. It is with a view to securing my provisional rights to external
objects that the right to coerce others is upheld. The general united will, in so far as it justifies coercive
laws through an omnilateral will, defines a general standard of public authority.

However, as argued, the instantiation of a public authority is not only required for the purpose of framing
by legal means unilateral appropriations of the will through the creation of states, but also to compensate
those who are affected by being excluded from such appropriations. Since the earth is limited, territorial
exclusion can be omnilaterally acceptable only if state authority is held under an obligation to allocate
a compensatory measure. This justifies the Kantian interpretation of the cosmopolitan right to visit in
terms of a right-based measure for the rebalancing of opportunities due to territorial restrictions. Under
a general scheme of law, the right to visit allows for the coexistence of individual maxims of freedom
of choice under “a universal law”,>® thus establishing an overall lawful condition in accordance with the
Universal Principle of Law. As a result, states have the right to rule and may thus reasonably expect
others to accept exclusion, not only if (a) they establish a rule of law and a system of justice on their
territory, but also if (b) they allow foreign visitors to enter their territory on the basis of publicly
justifiable reasons aimed at compensating a unilateral appropriation of the land.

The right to visit as a constructivist principle of cosmopolitan law

As a result of the interpretation outlined above, in the following section | contend that the cosmopolitan
right to visit is best considered on a par with the right ‘to be heard’ posed by a visitor travelling to a
foreign state (“visit™).%° I divide this section into three sub-sections: first, I argue for the ‘right to be
heard’ in terms of a general principle of law; second, | examine a plurality of right-claims that can be
grouped into either negative or positive categories; third, | consider how the right to visit as a principle
of cosmopolitan law overcomes the divide between natural and positive law and it lays out a
constructivist agenda for the cosmopolitan constitution.

To be sure, the cosmopolitan right as a “subjective right” represents an acquired property. Whereas
granting permission for a temporary visit as a ‘right’ takes on significance only based on a positive
system of law justifying appropriation of the land, in terms of content the right to visit is not ‘created’
anew by any positive system of law. Rather it exists prior to any such system of positive law. It appears

55 M. Gregor’s translation in Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans.
and ed.), Cambridge University Press, Cambridge, 1996, p.412.

% Kant distinguishes between three types of possession (empirical, as a concept of the understanding and as intelligible
possession), M. Gregor’s translation in Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M.
Gregor (trans. and ed.), Cambridge University Press, Cambridge, 1996, p.401. Where the first two categories pertain to the
notion of having control over something, either directly or indirectly, intelligible possession pertains to the legal
requirement that others should not interfere with my possession.

57 B. Byrd, “Intelligible possession of objects of choice”, in Kant’s Metaphysics of Morals. A Critical Guide, L. Denis (ed.),
Cambridge University Press, Cambridge, 2016, p.94.

58 |, Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 1996, p.491.

59 . Kant, “The Metaphysics of Morals”, in M. Gregor, Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.),
Cambridge University Press, Cambridge, 1996, 387.

60 See P. Niesen when he claims that “The subjective cosmopolitan right thus appears to constitute a third category of subjective
right to communication”, in P. Niesen, “Colonialism and Hospitality”, Politics and Ethics Review, 3(1) 2007, 92.
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therefore that, more than as a right tout court, the right to visit is primarily a general principle of
cosmopolitan law which becomes ‘positive” once it is incorporated into domestic constitutions.

However, this point has gone largely unnoticed by Kantian scholars. Indeed, apart from general
consideration as a “right to visit on a temporary basis” scholars have understood the right to visit (or the
right to hospitality) as either an innate right to freedom,®! or as a more property-oriented understanding
of “the mine and the thine”.? Whereas, for instance, Benhabib has equated the cosmopolitan right with
the right to non-refoulement,®® others have defined it as a right to commercial exchange.®* By means of
a textually-oriented analysis, Byrd and Hruschka have suggested that Kant changed his mind after the
Perpetual Peace. In particular, they considered whether in the Doctrine of Right, the right to visit was
incorporated as an element of international law (rather than of cosmopolitan law).%® As a result of this
apparent shift, the two scholars argue that the cosmopolitan right to visit is better understood in terms
of a collective peoples’ right to freedom of trade.®® Others, like Bohman, have suggested instead an
interpretation emphasizing the role of the cosmopolitan right to visit in terms of a critical exercise of
public reason.®” All in all these interpretations testify to a semantic openness of the cosmopolitan right
to visit. I think that there is a reason for this that is not detrimental to Kant’s interpretation.

I thus reject the hypothesis of Byrd and Hruschka’s semantic reduction of the “Verkehr” (commercium,
interaction) to a notion of ‘trade’. Rather, | submit that the right to visit is reflective of the interactional
element of the original community and that this can assume a variety of constitutionally defined rights
once the process of a lawful territorial appropriation is activated. As human beings we are entitled to the
cosmopolitan right to visit as foreign nationals whenever our innate right to external freedom provides
a sufficient reason ‘to be heard’. In all cases, the right to visit is justified on the basis of a general
presupposition of individual inclusion into the society of human beings. It assumes, that is, that one can
be a visitor only as a member of a foreign society. Recursively, moving beyond a lawless condition
justifies the view of a general individual attribution of (world) citizenship. A system of rights can be
established together with a rightful condition only if individuals enjoy the status of equal citizenship
under general principles of reciprocity and universality of rights.

In §62 of the Metaphysics of Morals, Kant defines the cosmopolitan right as the capacity to “offer to
have commerce with the rest”:

“each has a right to make this attempt without the other being authorized to behave toward it as an
enemy because it has made this attempt. - This right, since it has to do with the possible union of all
nations with a view to certain universal laws for their possible commerce, can be called cosmopolitan
right (ius cosmopoliticum). (I. Kant, “The Metaphysics of Morals”, in M. Gregor, Immanuel Kant.
Practical Philosophy, M. Gregor (trans. and ed.), Cambridge University Press, Cambridge, 1996, 489).

61 P, Kleingeld, “Kant’s Cosmopolitan Law”, Kantian Review, 2(1),1998, 73-90; S. Benhabib, The Rights of Others: Aliens,
Residents, and Citizens, Cambridge, Cambridge University Press, 2004.

62 As Hruska and Byrd put this: “securing the mine and thine. ..can be done only in a juridical state, only in a state of distributive
justice, only in a situation of a lex iustitiae...Provisional ownership is not secured, but instead preliminarily legal
possession...earth’s surface must be divided before any individual has a property claim to secure”, in Hruska and Byrd,
2010, p.138-9. See also K. Flikschuh, 2000, p.469 ff.

63 S, Benhabib, The Rights of Others. Aliens, Residents and Citizens, Cambridge University Press, Cambridge, 2004.
64 B.S. Byrd and J. Hruschka, Kant’s Doctrine of Right. A Commentary, Cambridge, Cambridge University Press, 2010.
65 B. Sharon Byrd and J. Hruschka, 2010, 208.

6 B, Sharon Byrd and J. Hruschka, 2010, 208-9. On this restrictive interpretation see also Flikschuh “Cosmopolitan Right
concerns just trade relations” in K. Flikschuh, Kant and Modern Political Philosophy, Cambridge, Cambridge University
Press, 2000, p.476.

67 “In the cosmopolitan case, the supreme coercive power of public right in the state is replaced by the initially very weak
power of the public opinion of world citizens, that is, the power of a critical public.” J. Bohman, The Public Spheres of the
World Citizen, in J. Bohman and M. Lutz-Bachmann (eds.), Perpetual Peace. Essays on Kant’s Cosmopolitan Ideal, MIT
Press, Mass.: Boston, 1997, p.180.
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What Kant says here is that interpersonal relations should be seen primarily in terms of a capacity and,
only then, as a right. Kant distinguishes between the privacy of interpersonal relations as a capacity and
the publicity of the cosmopolitan right as an element of cosmopolitan law. He also considers the
cosmopolitan right as an individual right of foreign nationals not to be treated as enemies, thus resulting
in universal laws that regulate the intercourse among nations. Note here the recursive use of the word
“nation” [Volk].®8 This explains why Byrd and Hruska argue for the cosmopolitan right in terms of a
collective right.®® However, this reading leaves unanswered the question as to why Kant considers on
an equal plane the individual-collective “human being” as in the case of when he refers to “a human
being (or a nation)” [Der Mensch....(oder das Volk)].”® This use is intelligible only based on the premise
of an original community by virtue of which we are individual citizens of a “universal state of mankind”
[allgemeinen Menschenstaats].”* The cosmopolitan right, as a condition of “universal hospitality”,"?
bridges the multidimensional gaps between individuals, peoples and states. The status of world
citizenship, when projected onto the political plane, refutes any definitive assimilation within a specific
jurisdiction even within a comprehensive world state since, as Kant says, whereas a world republic is
an unrealizable ideal, a world monarchy would soon turn into “soulless despotisrn”.73 The more
geopolitically connoted expression “nations on the earth” [Vélker auf Erden]’ testifies to the relations
that the cosmopolitan right establishes also between individuals and peoples.

In so far as the right to visit represents a general principle of cosmopolitan law as a ‘right to be heard’,
it represents a ‘response-triggering’ principle rather than a specific ‘claim-right’. It is thus a
constructivist principle of cosmopolitan law giving rise to enlarged more wide-ranging pattern of
reasoning; that is, a presumption of a general scheme of realization for a rightful condition by means of
a critical use of public reasoning. | return to this point in the final section (§3).

The cosmopolitan right to visit presents both a ‘negative’ and a ‘positive’ aspect. With regard to the
negative aspect, the cosmopolitan right takes hospitality as a minimum threshold for protecting life as a
precondition for legitimate possession. However, preservation of life is not a right of necessity but a
conditional duty, provided it can be achieved “without a crime”.”® Today this right is captured by the
notion of non-refoulement as Benhabib has rightly pointed out. As the right of a foreign national not to
be turned away in the case of mortal danger, the right to visit reflects the core of Kantian
cosmopolitanism rooted in the universal entitlement to a place on earth. It might be objected that states
do not have a duty to comply with the demands of non-citizens except in cases of non-refoulement. As
a result, it might be argued, the right to visit has no constitutional-constructive output. However, Kant

8 |, Kant “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (ed.), Cambridge University Press,
Cambridge, 2006, 322.

69 Byrd and Hruska, 2010, p.208.

0], Kant “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (ed.), Cambridge University Press,
Cambridge, 2006, 322.

11, Kant “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (ed.), Cambridge University Press,
Cambridge, 2006, 322.

2|, Kant “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (ed.), Cambridge University Press,
Cambridge, 2006, p.328.

3. Kant “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (ed.), Cambridge University Press,
Cambridge, 2006, p 336.

4 |. Kant, “The Metaphysics of Morals”, in M. Gregor, Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.),
Cambridge University Press, Cambridge, 1996, 489.

5 As Kant makes this general point: “For to preserve my life is only a conditional duty (if it can be done without a crime); but
not to take the life of another who is committing no offense against me [der mich nicht beleidigt] and does not even lead
me into the danger of losing my life is an unconditional duty” in I. Kant, “The Metaphysics of Morals”, in M. Gregor,
Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge University Press, Cambridge, 1996. p.299,
note*. On a similar point see Alice Pinheiro Walla, “Common Possession of the Earth and Cosmopolitan Right”, Kant-
Studien, 107(1), 160178, ISSN (Online) 1613-1134, ISSN (Print) 0022-8877, DOI: 10.1515/kant-2016-0008, March 2016.
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explicitly rejects the idea that in a legitimate state there is no such duty. On the contrary, he urges the
“moral politician” to bring the constitution of the state into line with the principles of right. Then, my
argument goes, since the right to visit ensues from a compensatory principle of territorial delimitation,
the moral politician is under a political obligation to provide a justification for the demands of the foreign
visitor. In the case of justified acceptance, the domestic constitution incorporates a cosmopolitan
request, so that a ‘juridical interconnection’ is established between disparate legal domains and
individuals.

Although it might appear at first sight as a functionalist argument, i.e. motivated by protective measures,
it suddenly turns into a constructivist justification for the consolidation of the cosmopolitan constitution
(one realizing an original right to have a place on earth). The moral politician has a ‘duty to justify’,
either accepting or rejecting, claims to visit, and any acceptable outcome has to be brought into line with
an overall system of law.”® One might speculate and argue that it is only if political judgment strikes an
equilibrium between the external freedom of domestic and foreign nationals, that the Universal Principle
of Right justification is achieved. If this is the case, it also becomes possible to understand why the right
to universal hospitality, in allowing for a communicative interaction among disparate legal communities,
gives rise to the conditions for a supraordinate global rule of law.”’

Since citizens of a state are also “citizens of the world” ,”® they have in common a reciprocal and
universal right to societal inclusion, at least the right to visit on a temporary basis. Within the limits of
a ‘right to be heard’, a qualified right to visit has to define a minimum threshold. However, with regard
to the positive aspect, the right to visit instantiates the preconditions for laying out a more properly
articulated cosmopolitan constitution, once that lower threshold has been set. Here, the idea of
interaction as commerce is subordinated to compliance with the critical use of reason. That is, individual
claims are presented to a foreign decision-making body that remains under an obligation to justify its
territorial possession based on a public compensatory principle of cosmopolitan right. The recognition
of a cosmopolitan demand for justification by state-constituencies widens the domestic standards of
public reasoning to the extent that external wrongs are felt everywhere as one’s own.”

These final considerations find textual support in the nexus that Kant establishes between cosmopolitan
right and the standard of public reason as delineated in the Perpetual Peace. Kant claims that public
reasoning has moved to the global level, so that legal integration among different regimes has become
so pervasive that “a violation of right on one place of the earth is felt in all”.8° Following on from this
observation, the ‘negative’ and ‘positive’ side of the right to visit can be grasped only by presupposing
a critical-constitutionalist dimension of public use of reason where cosmopolitan citizens challenge
‘from within and from without’, so to say, public domestic constitutional standards, making them
porous. What ensues from this process of dialogical interaction is that the critical bite of Kantian
cosmopolitan right highlighted by authors such as Bohman represents only a stepping stone towards the
juridification of public international relations and, finally, to the constitutionalization of public

76 «“A moral politician will make it his principle that, once defects that could not have been prevented are found within the
constitution of a state or in the relations of states, it is a duty, especially for heads of state, to be concerned about how they
can be improved as soon as possible and brought into conformity with natural right, which stands before us as a model in
the idea of reason, even at the cost of sacrifices of their self-seeking [inclinations]” I. Kant “Toward Perpetual Peace”, in
Immanuel Kant. Practical Philosophy, M. Gregor (ed.), Cambridge University Press, Cambridge, 2006, p.340.

7 On the subjects of cosmopolitan rights including not only individuals, but also states and peoples, see P. Niesen, 2007, p.98.

8 . Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, p.322.

9 |. Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, 330.

80 |, Kant “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (ed.), Cambridge University Press,
Cambridge, 2006, 330.
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international law.8! The critical force of communicative interaction obliges individuals to engage with
a consideration of reciprocal standards of public reasoning as if in a Gadamerian ‘fusion of horizons’.%
This process, as noted, represents only an intermediate step towards the realization of the cosmopolitan
project as a whole and it would establish a relation between the right to visit and the cosmopolitan

constitution under public standards of reason.®

In addition to the relation between a public critical standard and the adoption of a cosmopolitan
constitution, Kantian cosmopolitanism establishes a connection between a critical-political dimension
of the cosmopolitan right to visit and the form of rationality of the juridical system. This explains the
proper constructivist character of Kantian cosmopolitan and his departure from a natural law scheme. |
now seek to clarify this final point.

Kant attempts to reinterpret the natural law framework of the “common possession on earth” and “the
right to visit” as elements of global system of law. By virtue of their earthly affiliation, as original
members of a community on earth, individuals are entitled to submit requests for hospitality to
contingently formed positive jurisdictions. 8 However, as a right grounded in an original natural law
condition, the cosmopolitan right to visit is not exhausted by any positively given jurisdictions. With
regard to the character of cosmopolitan right, Kant does not define this in terms of a cosmological order,
nor as a theological or anthropological essence of the human being. Natural law is rather grounded on
reason: éts represents a purely practical aspect, one which can be known a priori through rational
enquiry.

However, there seems to be a bi-univocal relation here between natural and positive law. Whereas
natural law establishes a distinct standard for the validity of positive law, its content as a right can be
articulated only within a positive system. With regard to the first aspect, Kant notes that the lack of
compliance of positive law with natural law is “Like the wooden head in Phaedrus’s fable, a merely
empirical doctrine of right is a head that may be beautiful but unfortunately it has no brain”.%® For Kant,
there is an appearance of law also when normative validity is lacking; but in the absence of moral
legitimacy, positive law is defective law. As for the second aspect, the “interaction” which characterizes
the communio fundi originaria becomes a “right to visit” (or “to be hosted”) only once as a positive
system of law is established on the basis of the Universal Principle of Right.

81 J. Bohman, The Public Spheres of the World Citizen, in J. Bohman and M. Lutz-Bachmann (eds.), Perpetual Peace. Essays
on Kant’s Cosmopolitan Ideal, MIT Press, Mass.: Boston,1997.

82 H.G. Gadamer, Truth and Method, Continuum, London, 1989.

83 Bohman emphasizes this point in his reactualization of Kant’s cosmopolitanism when he asserts that: “When community-
wide biases restrict the scope of such self-scrutiny, usually by leaving relevant problems of the public agenda, a new public
emerges to press for public self-scrutiny and sometimes for new rules and institutions...The civil rights movement, rather
than the Supreme Court, is the exemplar of the public use of reason that can be extended to cosmopolitan conditions™ J.
Bohman, The Public Spheres of the World Citizen, in J. Bohman and M. Lutz-Bachmann (eds.), Perpetual Peace. Essays
on Kant’s Cosmopolitan Ideal, MIT Press, Mass.: Boston,1997, p.190.

8 For a different position on this point see A. Pinheiro Walla, “Common Possession of the Earth and Cosmopolitan Right”,
Kant-Studien, 107(1), 2016, 160-178. The author quite rightly argues that Kant abandons Grotius’ traditional view on needs
as grounding elements for the common possession on earth. However, while she establishes important connections with
the right not to be refused when in danger of life, not much is said with regard to the positive “interactional” aspect of
Kant’s right to visit, namely, the right to submit communicative demands that lead to the formulation of transnational legal
principles. Since Kant explicitly defines the right to visit as a “natural right” (see note 70), it can be inferred that it relates
constructively with positive domestic constitutional systems of law.

8 See Hoffe, 2006, p.95. As such, it concerns the justification of the law, its character of justice. One might argue, then, that
Kant places his views on the relation between positive law and natural law on the side of what is currently defined as
positivist inclusivism, a view according to which the validity of institutionally enacted laws are partially depending on their
compliance to natural standards of validity. See C. Corradetti, Relativism and Human Rights. A Theory of Pluralist
Universalism, Springer, Dordrecht, 2009, pp.111-152.

8 . Kant, ‘The Metaphysics of Morals’, in Immanuel Kant. Practical Philosophy, M. Gregor (ed.), Cambridge University
Press, Cambridge, 2006, p.387.
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Taken together, the positive-constitutive and the natural-law character of the cosmopolitan right to visit
tend to subordinate the domain of international law to the legitimate demands of individuals as world
citizens. Coordination among states by means of international law is justified only when individual
requests remain mindful of standards of equality and non-discrimination, thus resulting in further
integration between different legal domains. | turn next to the assessment of how this view of the law
impacts on the construction of a cosmopolitan system of state-relations hopefully leading to peace.

Thinking cosmopolitan through the ‘critical’ public use of reason

In this final paragraph, I consider how the Kantian idea of “freedom as independence” is linked to a
cosmopolitan use of public reason. In particular, | explain how a progressive trajectory of human
emancipation is realized by the capacity to give oneself universal laws as citizen of a cosmopolis.&’

As argued above, the right to universal hospitality, as the negative-limiting definition of the right to visit
(the right “not to be treated with hostility”), is explicitly connected by Kant to an original community
on earth: “this right [the right to visit], to present oneself for society, belongs to all human beings by
virtue of the right of possession in common of the earth’s surface on which, as a sphere, they cannot
disperse infinitely but must finally put up with being near one another; but originally no one had more
right than another to be on a place on the earth”.8% Cosmopolitan right, in so far as it is connected to the
original community of earth, is not only dependent on the notion of a common will, but also on the
content that is commanded by the obligating will as with the division of the earth held in common.®
Since the unity of the will has an original character — it can never be exhausted by a factual arrangement
— relations among the inhabitants should also be conceived as regulated by a permanent condition of
continuous interaction.®® This inherent tension within the original condition is evident also in Kant’s
characterization of the cosmopolitan order which remains a project in continuous search of a long-
standing approximation towards peace. Consider the following passage:

“If it is a duty to realize the condition of public right, even if only in approximation by unending
progress, and if there is also a well-founded hope of this, then the perpetual peace that follows upon
what have till now been falsely called peace treaties (strictly speaking, truces) is no empty idea but a
task that, gradually solved, comes steadily closer to its goal (since the times during which equal progress
takes place will, we hope, become always shorter)” 1. Kant, “Toward Perpetual Peace”, in Immanuel
Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge University Press, Cambridge, 2006,
351.

The achievement of peace implies the persistence of an unsolved tension between a cosmopolitan
juridical ideal and its positivist instantiation. This should come as no surprise since, as noted above, the
original community represents a normative concept: “a practical rational concept which contains a priori
the principle in accordance with which alone people can use a place on the earth in accordance with

87 On the link between autonomy and public reason in Kant, see O. O’Neill, “Autonomy and Public Reason”, in M.Timmons
and R. N. Johnson (eds.), Kant, in Reason, Value, and Respect: Kantian Themes from the Philosophy of Thomas E. Hill,
Jr.,Oxford University Press, 2015, 119-134.

8 |. Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, 329

8 |. Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, 329.

% |. Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, p.415.

91 This hypothesis diverges profoundly from Byrd and Hruska’s thesis for whom once the disjunctively universal right to a
place on earth is met, then the right to be located in a particular location disappears “and with it the right to visit that other
place” Byrd and Hruschka, 2010, p.207. Contrary to this interpretation, | consider that the availability to the cosmopolitan
citizen of the right to visit prevents closure as with final-state individual geographical assignment.
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principles of right”.%? Its critical force, then, remains in place even after the original division of the earth

has been accomplished. It follows that the exhaustion of the original mandates to establish a rule of law
can never be concluded in factual terms, and that even with the historically given division of the earth,
there remains a permanent demand for territorial legitimation. Cosmopolitan right cannot thus be
equated with positive law: it is not exhausted by a command or by permission granted in any given code.
In so far as it consists in an enabling condition for foreign nationals to visit and to present their claims
to alien jurisdictions, the right to visit grants the right to be considered in the broad sense. The positive
effects that the right to visit has on domestic systems may be considered as the ‘public justificatory’
strategy for the cosmopolitan constitution. Practical assessment requires the political autonomy of state
citizens to be considered in light of external demands requiring a public use of reason beyond state
borders where each is not only a “member of a commonwealth” but “even of the society of citizens of
the world”.%® For this reason, continues Kant, positive laws, even if they must be obeyed, can
nevertheless be criticized so that a “citizen cannot refuse to pay the taxes imposed upon him...But the
same citizen does not act against the duty of a citizen when, as a scholar, he publicly expresses his

thought about the inappropriateness or even injustice of such decrees”.%*

A corollary of this line of argumentation expands the constructivist purchase of the right to visit upon
Kant’s anthropological views on the “unsociable sociability” of the human nature. This approach
captures the problem from an a posteriori perspective.”® As the argument goes, it appears that in an
empirical perspective, unsociable sociability motivates the perpetuation of claims of interaction in a
context of moderate scarcity of land resources.

The argument of the “unsociable sociability” also requires the “public justificatory” argument to be
valid. The fact that further demands for legitimation are presented following justified schemes of
redistributive justice presupposes that the cosmopolitan right to visit reflects the idea that a rightful
relation between individuals and states should be independent from historically given determinations of
citizenship. Rather, these relations are valid on the premise of a priori principles. As Kant claims in the
Conclusion of the Doctrine of Right: “the rule for this constitution, as a norm for others, cannot be
derived from the experience of those who have hitherto found it most to their advantage; it must, rather,
be derivegsa priori by reason from the ideal of a rightful association of human beings under public laws
as such”.

[3

Both the public justificatory and the “unsocial sociability” argument account for establishing a
constructivist relation between the “critical-constitutional” function of “right to visit” and the making
of the cosmopolitan constitution. This point remains implicit in Kant’s writings and it can be
reconstructed only conjecturally. In the following paragraph | will therefore abandon the pretence of a
philological reading of the texts in order to pursue a purely Kantian argument.

92 1. Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (ed.), Cambridge University
Press, Cambridge, 2006, p.415.

93 1. Kant “An Answer to the Question: What is Enlightenment ?”, in Immanuel Kant. Practical Philosophy, M. Gregor (ed.),
Cambridge University Press, Cambridge, 2006, p.18.

% . Kant “An Answer to the Question: What is Enlightenment?”, in Immanuel Kant. Practical Philosophy, M. Gregor (ed.),
Cambridge University Press, Cambridge, 2006, p.19. According to Waldron this point seems to prevent any interpretation
of Kant as a positivist. See J. Waldron, Kant’s Legal Positivism, Harvard Law Review, vol.109/7, 1996, 1535-1566.

% See 1. Kant, “The means nature employs in order to bring about the development of all their predispositions is their
antagonism in society, insofar as the latter is in the end the cause of their lawful order. Here I understand by ‘antagonism’
the unsociable sociability of human beings, i.e. their propensity to enter into society, which, however, is combined with a
thoroughgoing resistance that constantly threatens to break up this society”. 1. Kant, 2009 [1784], “Idea for a Universal
History with a Cosmopolitan Aim”, in Kant’s Idea for a Universal History with a Cosmopolitan Aim. A Critical Guide. Ed.
A.Oksenberg Rorty and J.Schmidt, 9-23. Cambridge: Cambridge University Press, 13.

% 1. Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (ed.), Cambridge University
Press, Cambridge, 2006, 491.
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As Kant observes, since peoples are subjected to a geographically constrained place on earth, each must
receive a share the earth’s resources in accordance with an original right to earthly affiliation. Since this
condition is that of a community of reciprocal action, or commerce, cosmopolitan right allows
individuals to engage in communicative interaction under the conditions of limited availability of the
earth’s space and resources. The cosmopolitan right regulates the relation between law and space by
legitimately restricting individual external freedoms on the basis of a Universal Principle of Right. From
the “attempt” to enter into differential relations, the right to visit allows the submission of claims as a
foreign national to a different public sphere and, ultimately, to a different jurisdiction.

The distinction between the ‘negative’ and the ‘positive’ aspect of the right to visit finds a further
grounding here. Whereas the endangering of one’s life advances only an unchallengeable claim to the
“moral politician”,%’ that is, a claim-duty to host temporally anyone who is endangered upon return to
her native land, the same does not hold for the ‘positive’ critical aspect of cosmopolitan
constitutionalism. Whereas in the ‘negative’ aspect of the right to visit the endangering of an original
right to equal access to a portion of land compels the moral politician to comply, the ‘positive’ aspect
of the right to visit leaves the claims of the foreign visitor open to rejection. A striking case is that of a
claim to trade advanced by foreign nationals. In this case nobody could claim that even a “moral
politician” has a duty to comply. Here, the form of the claim that is advanced with the capability to be
heard within a different jurisdiction is not necessarily linked with the violation of the content of the
cosmopolitan right, namely the respect of an equal right to have a place on earth. As a result, one might
arguably infer that the cosmopolitan-constitutional outcome of the right to visit is necessarily activated
only on conditional acceptance of the trade-claim by a foreign jurisdiction. That is, whatever the specific
trade-agreement offered, it has to comply with certain universal standards of public reason arising from
the right to visit. Several examples are on offer here to account for this general constraint. One example
for all is the exclusion of colonial relations of domination that violate the equal standing before the law
of the participants in the agreement.

Kant is undoubtedly supportive of anti-colonialist views, since any imposition by force even of a rule
of law would create a legal void in the target population.?® This means that he places a global
constitutionalist burden primarily on the shoulders of the visitor, so to speak. It is for this reason that
Kant approved the restrictions on European visitors adopted by China and Japan.®

But what if the trade proposal — in terms of its provisions — is fair to the peoples addressed and does
not violate their respective external freedoms? | believe that Kant would agree that a cosmopolitan-like
public standard of trade-fairness applies also in this case. The agreement would turn into one not
violating the cosmopolitan constraint of access to the earth for humanity, for instance, one causing
massive environmental devastation or resulting in severe economic impoverishment for third-parties.
Where these catastrophes do occur, access to earth’s resources would be prevented and an interaction-
based standard of cosmopolitan justice violated.%

9 |. Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, 338. On this point see Martti Koskenniemi, ‘Constitutionalism as a Mindset.
Reflections on Kantian themes about international law and globalization” (2006) 8 (1) Theoretical Inquiries in Law, ISSN
(Online) 1565-3404, 9-36.

% On this point see the recent collection of essays edited by K. Flikshuh and L.Ypi (eds.), Kant and Colonialism, Oxford
University Press, 2014.

9 1. Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, 330. As M. Risse observes in this regard “China and Japan may impose restrictions
only if that is what is required to protect their citizens from assault, that is, only if that is what the maintenance of charitable
treatment of individuals by foreign government requires. European powers had undermined that requirement. Protection
against their intrusion was needed”. In M. Risse, Taking up space on earth: Theorizing territorial rights, the justification of
states and immigration from a global standpoint, in Global Constitutionalism, vol.4(1), 2015, 98.

100 On the contextualization of some of these problems in the contemporary world see, T. Pogge, World Poverty and Human
Rights, Polity Press, Cambridge, 2008.

17



Claudio Corradetti

However, it remains the case that any cosmopolitan request, whenever successful, would give rise to a
‘constitutional crisis’ since it would raise self-reflectivity by questioning how to relate externally with
other constituencies. This would eventually lead to a transformation of the domestic constitutional
system. In light of such considerations Kant’s cosmopolitan right to visit can be taken as the prompting
element of a process of public reasoning. Individual requests nudge domestic constitutions to comply
with the generalizable public principles of law. Whereas domestic constitutions, stricto sensu, derive
their legitimacy from a self-determining collective body that by definition excludes those subjects who
are not recognized as members of the constituency — the people — cosmopolitan right gives rise to
such a self-referential understanding by introducing the possibility of interaction between non-citizens,
communities and foreign states.

New constraints of public reasoning lay down limits to strategic state-behaviours with regard to external
relations and hence to their use of secrecy and political expediency.!?! Publicity empowers the
individual as a generalized other, that is, as a representative of an unrestricted audience in the
“communication between audience and speaker”.!%? In this way cosmopolitan law realizes an
“interconnection” among jurisdictions. Thus, the gap is closed between a) the assumptions of a rightful
cosmopolitan condition from which the cosmopolitan right to visit is legitimately enforced b) a specific
content-related claim submitted by a visitor, and ¢) a domestically defined context of public reason
(following a “constitutional mindset” as Koskenniemi defines the thinking of Kant’s “moral
politician™).1% Integration between these three levels allows for the transnationalization of domestic
public legal standards. This process completes what | have referred in the opening sections as the second
part of Kantian political-juridical aspect of cosmopolitan constructivism.

As observed, the outcome of the construction of a cosmopolitan public sphere by the public use of
reason, while necessary and valuable, should not be regarded as the end-point of Kantian cosmopolitan
concerns. It is rather the juridification of the global public sphere that ultimately brings about a lawful
condition between citizens and foreign states among themselves, as well as between domestic citizens.
As Kant says: “The problem of establishing a perfect civil constitution is dependent on the problem of
a lawful external relation between states and cannot be solved without the latter”.1%* Here is the link
with the law: in so far as standards of public reasoning are reflected in domestic constitutionalism, the
incorporation of new interactional claims gives rise to further codifications in compliance with the
general principles of public law. This time, though, such norms reflect an external —cosmopolitan—
perspective, filling the gap between domestic and international law. Whereas national constitutional law
may be seen as the product of a domestic constituent power —a sovereign people— the cosmopolitan
constitution results from a more fundamental source of legitimacy: the common possession of the earth.

Kant seems to suggest that the construction of a cosmopolitan constitution is to be conceived along the
lines of global citizenship and civil society as when he states that “the condition of peace is alone that
condition in which what is mine and what is yours for a multitude of human beings is secured under

101 «pyblicity has a limiting effect upon all strategic actions, both within states and between states. In the First Appendix to
Perpetual Peace, Kant subjects political strategies to tests of publicity alone: if many maxims of political expediency are
publicly acknowledged, they cannot attain their own purpose”. J. Bohman, The Public Spheres of the World Citizen, in J.
Bohman and M. Lutz-Bachmann (eds.), Perpetual Peace. Essays on Kant’s Cosmopolitan Ideal, MIT Press, Mass.:
Boston,1997, 182.

102 3, Bohman, The Public Spheres of the World Citizen, in J. Bohman and M. Lutz-Bachmann (eds.), Perpetual Peace. Essays
on Kant’s Cosmopolitan Ideal, MIT Press, Mass.: Boston,1997, p.184.

103 The relevant passage is I. Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and
ed.), Cambridge University Press, Cambridge, 2006, 338. On this point see Martti Koskenniemi, ‘Constitutionalism as a
Mindset. Reflections on Kantian themes about international law and globalization’ (2006) 8 (1) Theoretical Inquiries in
Law, ISSN (Online) 1565-3404, 9-36.

104, Kant, 2009 [1784], “Idea for a Universal History with a Cosmopolitan Aim”, in Kant’s Idea for a Universal History with
a Cosmopolitan Aim. A Critical Guide. Ed. A. Oksenberg Rorty and J. Schmidt, 9-23. Cambridge: Cambridge University
Press, 16.
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laws living in proximity to one another, hence those who are united under a constitution”.2% More
precisely, the cosmopolitan legitimacy of the state as a subject within the international order is the result
of two intersecting parameters: national constituent sovereignties for self-legislating peoples and global
citizenship. For Kant this condition is far from being unrealizable. However, if peace has to be preserved
as a realizable aspiration, then, it has to be achieved through counterfactual-regulative conditions. As
Kant argues in the Metaphysics of Morals “we must act as if it [perpetual peace] is something real,
though perhaps it is not; we must work toward establishing perpetual peace and the kind of constitution
that seems to us most conducive to it (say, a republicanism of all states, together and separately)”.1%

For Kant, the time seemed ripe to conceive a “realistic utopia”®’ to gain momentum.

A crucial question arises at this point: what sort of institutional progression is generated by the Kantian
“general united will” and how does it connect to state sovereignty and more in general to a cosmopolitan
order? These remarks also help to frame under a constructivist presupposition the institutional aspects
of cosmopolitan approximation. | consider that Kant conceived of the role of a republican confederation
of states also in terms of counterfactual guidance and not as an empirical condition to be realized.%®

The idea of a positive instantiation of a cosmopolitan republic would be plausible only if it were the
case that Kant’s concept of a general united will justified moving beyond a lawless scenario on the basis
of contractarian terms for political obligation. Only in so far as a global cosmopolitan covenant could
be derived from the general will to abandon the original condition would it be possible to conceive the
idea of world sovereignty and a global state. However, this hardly seems to be the case from the
interpretation outlined above. The notion of a contract conflates the unconditional and transcendental
force of political obligation of the general united will with a conditional and contractual will of a
constituent people. However, it contravenes Kant’s overall rationale and his explicit denial of the fact
that the communio fundi originaria is like the communio primaeva, “[...] one that was instituted and
arose from a contract by which everyone gave up private possessions [...]”.1%

The question that one can legitimately ask then is: Why does Kant make use of a key Rousseauian
concept by referring to the idea of a general united will? This is a complex question that can only be
addressed here with regard to its relevance for the establishment of a civil condition. Kant reinterprets
in conceptual terms the Rousseauian “volonté générale” in the co-legislating activity among equal
members.!® For Kant Rousseau’s conception of the general will does not suffice to account for the
transformation of a multitude into a unity of self-legislating constituent people. Sovereignty in this
regard, as for Hobbes, pertains not to the people alone but to the ruler and to the state as a community.***
Unlike Hobbes, though, Kant does not accept the idea that coercive authority is justified simply because
a multitude has transferred authority on it. On the contrary, he holds that coercive authority is subjected
to a concept of legitimacy. As a result, the notion of a general united will lays down a standard of
legitimacy of coercive authority. A multitude of interactive individuals can be thought of as a community
of right only in so far as a general united will is presupposed as a unifying concept, so that the sum total

105 ], Kant, I. Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (ed.), Cambridge
University Press, Cambridge, 2006, 491.

106 |, Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 1996, 491, emphasis added.

107 The expression is taken from J. Rawls, The Law of Peoples, Harvard University Press, Cambridge MA, 1999.

108 In contrast with W. Scheuerman, | do not consider that for Kant the realization of a republican confederation was just a
matter of time. See W. Scheuerman, “Cosmopolitanism and the World State”, Review of International Studies, 4, 2014,
419-441, in particular p.440.

1091, Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 1996, p.405.

110 See K. Flikschuh, “Elusive Unity: the General Will in Hobbes and Kant”, Hobbes Studies 25, 2012, 21-42.

11, Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 1996, 85.
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of individual actions is accountable to a standard of public authority. This means that the absence of an
antecedently constituted people, which in Hobbes justifies the rejection of a democratic standard, is
reconstituted in Kant based on the notion of a general united will, one of equal deliberating members as
for Rousseau, where real citizens take part in town assemblies. Unlike Rousseau, though, Kant believes
that an association of equals is not a society, because there is no “commander (imperans) and the subject
(subditus) [...] it rather makes one”.}'? This is where Kant envisages conferring a distinctively
legitimating form of the general united will on sovereignty. The general united will represents a more
fundamental concept from which individual sovereign authority derives legitimacy while ceasing to be
an arbitrary coercive force.

The absence of a rightful condition reappears at an international level in the relations between states.
Also with regard to states’ external relations there is a duty to move beyond the state of nature and to
comply with the principles of public right. However, since for Kant only republics are eligible for
cosmopolitan peace, it may be asked: On the basis of what reasons should states be obliged to move to
an external condition in compliance with a global rule of law?

Consider an a contrario argument. In the absence of a scheme of (distributive) justice among states, one
that for Kant would result in a civil condition and therefore require an impartial adjudicator, solutions
could be sought only on an individual basis and with the use of force. This would eventually undermine
the internal juridical condition of Republics. For instance, it is imaginable that as a result of unregulated
controversies between states, at least some citizens would lose their possessions and ultimately their
freedom.**? It could be argued, then, that it is only in so far as inter-state external relations are regulated
by principles of public law that it would follow that internal conditions of states could be lawfully
maintained.

At this point one arrives at a non-contractualist account, one where the notion of a common possession
on earth allows for either determinative or regulative guidance by cosmopolitan law. As noted above,
the distinctive element that Kant introduces into the debate is that the communio fundi originaria does
not represent an historical event, as in the case of the communio primaeva (Grotius), but it is rather an
idea of reason. It is therefore a regulative idea. In fact, if it were a determinative idea one would objectify
the command of the general united will and the realization of freedom. For Kant “[...] the concept of
freedom cannot hold as a constitutive but solely as a regulative” and therefore unilateral choices can be
assessed only “as if” they were in line with the regulative standards of a general (a priori) united will.1*

Conclusion

In this article I defended the idea of a juridical constructivist notion of Kant’s theory of cosmopolitanism.
| claimed that the right to visit represents a formalization of the right-interactions among members of an
original community of commercium. In so far as cosmopolitan right requires the justification of political
decision-making and territorial boundaries, it gives rise to the need for mechanisms of constitutional
coordination among individuals, peoples and states. A hierarchy of legal principles, equal protection and
constraints on hegemonic states are just a few of the features of such a project.

Kantian cosmopolitan constitutionalism includes innovative elements with respect to his natural law
tradition as well as constitutional theory as such. It not only envisages a form of cosmopolitan

12 K, Flickschuh, 2012, p.32.

113 This is mentioned by Kant in various ways in his writings, as in the Seventh Proposition of I. Kant, 2009 [1784], “Idea for
a Universal History with a Cosmopolitan Aim ”, in Kant’s Idea for a Universal History with a Cosmopolitan Aim. A Critical
Guide. Ed. A. Oksenberg Rorty and J. Schmidt, 9-23. Cambridge: Cambridge University Press, 16, where war is said to
prevent human enhancement; or in the “Conjectures on the Beginning of Human History” in I. Kant, Political Writings,
H.S. Reiss (ed.), 1991, 231-232, where even “preparation for the war” is said to exhaust the internal resources of the state.

141, Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, p.376.
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constitution without a state, wherein the idea of a progression under the guidance of a multistate
confederation (Volkerstaat) becomes apparent, but it also argues for a form of world citizenship without
world sovereignty, one where the cosmopolitan point of view gives rise to a critical stance against an
ultimate assimilation to a de facto constituency. It is not only the case that constitutional progression is
part of the Kantian vision of a regulative function based on the cosmopolitan ideal of an original shared
possession of the earth but also, and more importantly, that the obstinate commitment to the idea of
freedom as independence is not only an internal domestic resource but also a cosmopolitan liberty
limited to the right to be heard in another jurisdiction.

There is away in which great thinkers remain contemporary. This, | believe, is by virtue of the possibility
of a continuous reinterpretation of their ideas in light of presently unsolved challenges. It is in this sense
that 1 have considered Kant’s cosmopolitan theory to be relevant for guiding our contemporary
reflections on the standards of legitimacy of international law. For Kant, as | attempted to show, valid
law should reflect an ideal of moral freedom. Following on from this premise, public right generates a
rightful condition — a constitution (constitutio) — at both state and international level. This notion is
constructed on the model of the Categorical Imperative and, particularly, on the idea of a submission of
maxims as if one were to regard oneself as “a lawgiving” member “in a kingdom of ends”.}*® For Kant,
public right enhances freedom not only within the state, that is, internally and in the form of domestic
right (civil constitutional law), but also externally through international right — jus gentium. The
innovative nature of Kant’s thinking, as I argued, is that he claims that international law should be
supplemented by one further component, one regulating primarily relations between non-citizens and
states. This is what Kant has called the “right to hospitality”.*'® Arguably, the constitutional effects of
such a right should by now be clear.

151, Kant, “Groundwork for the Metaphysics of Morals [1785]”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans.
and ed.), Cambridge University Press, Cambridge, 2006, p.83.

116 |, Kant, “Toward Perpetual Peace [1795]”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, p.328.
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Thinking with Kant “beyond” Kant: Actualizing sovereignty and citizenship
in the transnational sphere

Claudio Corradetti

Kant’s sovereignty dilemma

The Kantian view on the legitimacy of the state cannot be disembodied from the international and
cosmopolitan dimension of public law. Yet, prima facie, these sources of obligation generate a
dialectical tension between the domestic right of state-citizens (citoyens)*'” and the international and
even cosmopolitan level of the rights of people as a “right of citizens of the world” (Weltbiirgerrecht)
18 or as “citizens of the earth” (das Recht des Erdbiirgers).*'° If the state is sovereign, then its will must
be autonomous. This means that at the risk of losing their sovereignty, states cannot be coerced by a
heteronomous will — neither internally by an independent force, as a revolutionary power, nor externally
by an internationally independent body, as in the case of an international court. For Kant, however, law
requires coercion, and since international and cosmopolitan right are two of the three pillars of public
law, they are enforceable rights. This conundrum is known as Kant’s sovereignty dilemma.'?°

Kant uses the terms “Herrschergewalt” and “Souverénitét” to define sovereignty as something primarily
linked to legislative authority.*?! For Kant, sovereignty requires holding exclusive legislative functions:
states cannot be externally coerced. This would violate the Kantian republican principle of legitimate
coercion, namely the tracking of state sovereignty to an ultimate constituent will.*?> External coercion
is thus incompatible with state authority as expressed by its constituent source: “the people”. Kant’s
sovereignty dilemma thus poses the problem of reconciling states’ autonomous will with the duty to

17 As Kant defines this: “He who has the right to vote in this legislation is called a citizen (citoyen, i.e., citizen of a state, not
of a town, bourgeois) ”, in 1.Kant, “On the Common Saying: That may be correct in theory but is of no use in practice ”, in
Immanuel Kant. Practical Philosophy, M. Gregor (ed.), Cambridge University Press, Cambridge, 2006, [1793], [8:295],
p-295. Alternatively, he uses “citizens of the state (cives)”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and
ed.), Cambridge University Press, Cambridge, 2006, [6:314], p.457.

118 [ Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [8:349], Note *, p.322.

191, Kant, “Metaphysische Anfangsgriinde der Rechtslehre”, in Immanuel Kant Zum ewigen Frieden, Kommentar von O.Eberl
und P.Niesen, Suhkamp, Berlin, 2011, [6:353], p.84. Kant uses also the expression “das Recht der Oberfliche” (“the right
to the earth’s surface”), as in 1. Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans.
and ed.), Cambridge University Press, Cambridge, 2006, [8:358], p. 329. The expression “der Weltbiirgergesellschaft”
(“the society of the citizens of the world”) is used in I.Kant, “An Answer to the Question: What is Enlightenment?” In
Immanuel Kant. Practical Philosophy, M. Gregor (ed.), Cambridge University Press, Cambridge, 2006, [8:37], p.18.
Finally, yet another formula is used by Kant with “a man of the world (or citizen of the world generally)”, in |.Kant, “On
the Common Saying: That may be correct in theory but it is of no use in practice”, in Immanuel Kant. Practical Philosophy,
M. Gregor (ed.), Cambridge University Press, Cambridge, 2006, [8:277], p. 281.

120 See K. Flikschuh, “Kant’s Sovereignty Dilemma: A Contemporary Analysis”, in The Journal of Political Philosophy, vol.
18, n.4, 2010, p.471.

121 See I. Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [6:312], p.457, note “h”. See also Kant’s distinction between the “form (forma
imperii)” namely ‘who’ has the power, if one, few or many and the “form of government (forma regiminis)”, that is, whether
“republican or despotic” according to whether it follows a division of powers or not.

122 1, Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [6:221], p. 376.
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comply with international obligations.*?® Given his views on sovereignty and enforceability of the law,
Kant is not explicit on how and through which institutions states are to comply with international and
cosmopolitan standards of the law. Nevertheless, he mentions the “proposal for a universal state of
nations [Volkerstaat] to whose power all individual states should voluntarily accommodate themselves
[emphasis added]”.'?* Kant wants to give momentum to this apparently utopian project, initially
introduced by the Abbé St.Pierre and Rousseau.. In particular, Kant aims to provide a reason for
compliance to those states determined to “never submit to coercive laws of this kind” as well as to their

unified stand on one single “rational ground”, so that what “holds for theory [holds also] for practice”.1%°

It is here, however, that the problem lies. Thus, how to reconcile this sort of “ought-can” divide? Kant
suggests “to assume” a certain practical attitude, one considering that “such a universal state of nations
[...]is possible (in praxi) and that it can be”.1?% It appears here as if the theory-practice divide is solved
by assuming, cognitively, the possibility of such unity from the state perspective. What this means is
that if states must comply with the coercive demands of international and cosmopolitan law, then they
can do so only by assuming a regulative role for the coercive power that an international institution, (i.e.
the universal state of nations), would exercise on its members. States would adopt laws, judicial
decisions etc. issued by a supraordinate political entity only “as if” they were externally coerced to do
so. In fact, however, they would maintain an always actionable opting-out reservation to the demands
of an international body. Suppose that international obligations are regulated and enforceable. This
means that states’ compliance with the commands of an external agency would occur analogously to
their external enforcement without in fact being so. Actual enforceability is left to states’ exercises of
sovereign will and to their understanding of the compulsory character of non-domestic law in regulative
terms.

In this fashion, | consider that Kant has maneuvering space to conceive of the possibility for states to
conform to the constitutional cosmopolitan demands adjudicated by a transnational institution such as a
court of arbitration. Nevertheless, in all these cases it would remain true that none of the organs of a
transnational institution would legitimately enforce the law by threat of legitimate punishment, and
therefore, compliance would remain in the hands of the states themselves.

If this interpretive hypothesis is sound, then it also becomes possible to explain why Kant is in the
position to maintain the idea that states will never give up their sovereignty, as well as to account for
the likelihood that their practices be understood as advancing a global rule of law, as with the case of
approximation to a universal state of nations. The ‘drama’ of an insoluble conflict of duties would be in
such a way diffused. To be sure, there is here no logical contradiction between duties to comply with
the commands of a state’s sovereign will, and obedience to the commands of an international or
cosmopolitan norm externally issued. As far as such order obligates in a regulative manner,
enforceability requires a state’s incorporation of an international or cosmopolitan standpoint “as if” the
supranational juridical order to which it belongs were directly enforceable.

Accordingly, the thesis | defend consists in identifying a regulative role for the ideal of peace towards
which public international and cosmopolitan law would approximate. Whereas nature for Kant provides
us with the idea of a general compatibility of such mechanisms with the possibility of peace, it is only
by striving morally towards peace that we might hope to achieve moral progress. Similarly, Guyer
considers that the “morally motivated acts of human will” complete the Kantian picture of a

123 K Flikschuh, “Kant’s Sovereignty Dilemma: A Contemporary Analysis”, in The Journal of Political Philosophy, vol. 18,
n.4, 2010, p.471.

124 1, Kant, “On the Common Saying: That May Be Correct in Theory, but it is of No Use in Practice”, in Immanuel Kant.
Practical Philosophy, M. Gregor (trans. and ed.), Cambridge University Press, Cambridge, 1996, [8:313], p.3009.
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cosmopolitan progression which nature alone makes simply possible but not necessary.!?’ The
regulative force of peace is therefore of relevance to establish the duty of the moral politician to comply
with the demands of practical reason. However, my argument goes, the moral striving towards human
progression turns into the constitutionalization of interstate relations. It is the legal point, which in the
end, interests Kant. The difference is subtle but crucial: states’ motivating reasons for compliance are
based on moral reason, but the reason for other states’ parties to form/create (?) a federation to coerce
is law. That is, it is because a member state violates interstate agreements (and not just the morality of
such agreements), that other parties have a legal right to intervene.'?® Furthermore, in the second
appendix, Kant argues that politics and morality can be reconciled among themselves only through
publicity, and that conversely, any maxims that “need publicity (in order not to fail in the end) harmonize
with right and politics combined”.*?° (?) This also helps to clarify some institutional aspects of Kant’s
cosmopolitan project, such as the apparently enigmatic sentences of the Perpetual Peace in which Kant
asserts that the realization of a civitas gentium (Volkerstaat) does not match what nations want: “they
do not at all want this”.**° To argue for this view, Kant draws a distinction between what is ideally right
(“in thesi”), and what states would actually reject (“in hypothesi™).!3!

Several readings of this passage have been suggested. All in all, one can distinguish between two groups:
those considering that states would never allow for external interference — so that only a non-coercive
“league of states” would be admissible — and those considering that states would eventually embrace a
global confederation, such as the universal state of peoples or the multistate confederation (Vélkerstaat).
Whereas the first group expresses a liberal internationalist view 4 la Rawls,*2 the second is typical of
cosmopolitan theories a /e Held or, in line with present interpretive purposes, of Kleingeld’s
interpretation of Kant.**3

Liberal internationalists consider from their perspective that, insofar as democracies do not wage war
with one another, this suffices to bring about international peace. Kleingeld, instead, holds that the
Kantian starting assumption of a “no analogy” thesis between the domestic and the international realm
does not prevent cosmopolitan approximation and, with that, the realization of a multistate confederation
(Volkerstaat). Differently from individuals who can be coerced to exit the state of nature, sovereign
states cannot be obliged to do s0.13* Coercion to enter a multistate confederation would infringe upon
“people’s autonomy”.**®> Accordingly, it would create a relation of subordination of an “inferior (the
people obeying the laws)” to a “superior (the legislator)” that would ultimately lead to a “contradiction”
between the “presupposition” of international law and that of a universal state of peoples.'3® At face

127 See P.Guyer, Kant on Freedom, Law, and Happiness, Cambridge, Cambridge University Press, 2000, p.413.

128 For a different view on this see P.Guyer, Kant on Freedom, Law, and Happiness, Cambridge, Cambridge University Press,
2000, p.422.

129 1, Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [1795], [8:386], p.351.

130 1. Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [1795], [8:357], p.328.

131 |vi.
132 J Rawls, The Law of Peoples, Cambridge: Mass, Harvard University Press, 2001.

133 P Kleingeld, “Approaching Perpetual Peace: Kant’s Defense of a League of States and his Ideal of a World Federation”,
European Journal of Philosophy, 12:3, 2004. I prefer to translate “Vélkerstaat” as “the multistate federation”.

134 <1 ] each may impel the other by force to leave this state and enter into a rightful condition”, in 1. Kant, “The Metaphysics
of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge University Press, Cambridge,
2006, [6:312], p.456.

135 p Kleingeld, “Approaching Perpetual Peace: Kant’s Defense of a League of States and his Ideal of a World Federation”,
European Journal of Philosophy, [12:3], 2004, p.310.

136 p Kleingeld, 2004, p.312.
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value, this would also prevent the possibility to conceive of a plurality of self-legislating states, such as
that arising from the departure of a lawless condition characterizing the original state of nature.**’

Kleingeld considers that the multistate confederation is a realizable ideal, even if one difficult to achieve.
It is an ideal that can be reached starting from a league of states.*3® Coherently with such a rationale,
Kleingeld aims to solve the sovereignty dilemma by claiming that for Kant a “global federation of states”
requires at some point a “transfer of external sovereignty”.3® The problem, however, is that for Kant,
sovereignty as the capacity to enforce the law is indivisible. The solution envisaged by Kleingeld would
be feasible only if it were the case for Kant that a new notion of sovereignty would eventually replace
the old one in the future. Unfortunately, Kant at no point suggests this possibility. We are thus left with
the sovereignty dilemma unsolved.

The alternative reading, the one I have offered here, is that control of law-enforcement by states’ parties
does not prevent conditional delegation of authority to a transnational body. The conditionality of
authority transfer here means that states always remain the ultimate subjects to exercise authority upon
their territory; that is, to decide whether to enforce or not the commands issued by international bodies.

Let us take the case of international adjudication. What is conditionally delegated by states, in this
instance, is an adjudicative competence that is useful to solve rather complex international issues
involving two or more states. However, this requires no actual delegation of sovereign power as with,
for instance, the cession cessation (?) of functions, not to mention the delegation of sovereignty, or the
“monopoly of legitimate physical violence within a certain territory” — to use a Weberian definition.'4°
Enforcement of decisions remains to be ultimately interpreted and implemented by an act of will of the
state. It follows that the conditional transferring of authority leaves the ultimacy of state sovereignty as
well as of its power unity unchanged. Let us explain this point with reference to the Kelsian distinction
between “direct” and “indirect motivation” of states for compliance to the law. Even though this
explanation is far from being Kantian in a strict sense, one might assume that Kant would have possibly
endorsed this view. Kelsen argues that the coerciveness of the law is not guaranteed only by the threat
of punishment (indirect motivation). In addition “voluntary obedience is itself a form of motivation, that
is, of coercion, and hence is not freedom”. 141 For Kelsen, one can conceive of coercion simply “in the
psychological sense”.}#? Differences arise with regard to the efficiency wherever an institutional
apparatus lacks a sanctioning system. If one now substitutes the Kelsian “psychological” character for
self-coercion with a properly Kantian “morally” motivating character of the law, then it becomes
possible to understand why for Kant compliance to international law requirements is in need of a
“constitutional mindset”. This is yet another step in the construction of an argument for states
compliance to international law.

“Constitutional mindset” and the progression towards cosmopolitan peace

These reflections provide a supply of arguments for interpreting one of the most crucial, as well as
puzzling, passages of Kant’s cosmopolitan theory: what I have mentioned before with the distinction in
the Perpetual Peace of what is right in theory (in thesi) — as in the case of the institutionalization of

187 1. Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [1795], [8:354], p.325.

138 p Kleingeld, “Approaching Perpetual Peace: Kant’s Defense of a League of States and his Ideal of a World Federation”,
European Journal of Philosophy, [12:3], 2004, p.314.

139 p_Kleingeld, “Approaching Perpetual Peace: Kant’s Defense of a League of States and his Ideal of a World Federation”,
European Journal of Philosophy, [12:3], 2004, p.313.

140 M. Weber, “The Profession and Vocation of Politics”, in Weber. Political Writings, ed. by P.Lassman and R.Speirs, 2002,
p.311.

141 H Kelsen, General Theory of Law and State, Cambridge Mass.: Harvard University Press, [1945], 2007, p.19
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the universal state of peoples — and what is right in practice (in hypothesi) --- as exemplified with the

federation of states as a “negative surrogate of a league™.*43

What my interpretation suggests is that the move from the league of states does not allow for a positive
instantiation of a universal state of peoples. The Volkerstaat understood as either a universal state of
peoples, or as | prefer, in terms of a multistate confederation, can never be for Kant something
empirically realizable from the perspective of a state’s sovereignty, but only a regulative function to be
adopted as a model for global coordination of spheres of law among states in their transitional
progression towards peace. In the eyes of the states, therefore, the multistate confederation would
represent only an “as if” rule for the coordination of states among themselves on the basis of the
presumption of a universally shared jurisdiction.

In Appendix | of the Perpetual Peace, Kant explains why there is a connection between morality and
politics and why morality as such constrains meaningful projects for political action.'** Kant claims that
if there were an irreconcilable conflict between theory and practice, between what we are required to do
by the moral imperative and what we are in fact capable of doing in practice, this would amount ‘to
deny[ing] that there is a [doctrine of] morals at all’.**® If we could not act in accordance with moral
demands, any use of politics would become a legitimate means for advancing expediency and self-
interest. This point is captured by the distinction Kant draws between the “moral politician”, i.e. “one
who takes the principles of political prudence in such a way that they can coexist with morals,” and “the

political moralist”, i.e. one “who frames a moral to suit the statesman’s advantage”. 148

On the one hand, the moral politician sees the subordination of political action and legal reforms to the
duties of morality. On the other hand, the political moralist disguises his personal advantage in moral
terms and “on the pretext that human nature is not capable of what is good in accord with that idea”.*4
Unlike the moral politician, the political moralist sees the cosmopolitan project in terms of a “technical
problem,”**® and perpetual peace as simply the result of the adaptation of morality to political advantage.
According to the latter perspective, it is based on states’ interests and in view of a cost/benefit analysis
that solutions to international problems are to be sought. Kant rejects this possibility, and in the
concluding paragraphs of Appendix I of Perpetual Peace, he declares that “The right of human beings
must be held sacred, however great a sacrifice this may cost the ruling power”,**° alluding to a non-
managerial interpretation of the significance of the law in view of its non-instrumental value. It follows
that when confronted with the question of how to construct the cosmopolitan project, the moral politician
interprets this as a moral task. Nevertheless, such a task does not end, in my view, in a merely moral
endeavor as Guyer has argued.*® It leads instead to the establishment of a global rule of law, and thus

to “the cosmopolitan constitution” which provides for the ordering of the sources of international law in

143 [ Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [1795] [8:357], p.328.

1441, Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [1795], pp.338-347.

145 ], Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [1795], p.338.
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147 ], Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [1795], p.341.

148 |, Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [1795], p. 344.

149 ], Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [1795], [8:381], p. 347.

150 See P.Guyer, Kant on Freedom, Law, and Happiness, Cambridge, Cambridge University Press, 2000, p.408 ff.
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relation to itself.?>! This moral striving of the suitable political that Kant presents us lays down the
preconditions for the construction of a cosmopolitan rule of law. For Kant, this also means that
constitutional thinking represents an instance of practical reasoning. It concerns the process of
unification of public international law by means of compliance with a cosmopolitan ideal. As Kant states
in the fourth thesis of Idea: “nature employs in order to bring about the development of all their
predispositions . . . their antagonism in society, insofar as the latter is in the end the cause of their lawful
order”. 22 The lack of sociability depicted here with the word “antagonism” gives rise to the need for
domestication through the enforcement of valid laws. This process should take place not only among
individuals per se and within domestic borders, but also among states engaged in warfare or aggressive
behaviour (i.e. through colonisation). A “cosmopolitan condition” (weltbiirgerlicher Zustana’)l‘r’3 must

be instantiated, in which a global rule of law is realised through a cosmopolitan “right to visit”.1>*

With regard to Kleingeld’s interpretation of the unwillingness of states to comply with transnational
demands of reason, the hypothesis of a Kantian transferring of “slices of sovereignty” to a hierarchically
supraordinate institution, even if a federated one, appears counterintuitive. This differs from the case of
the transferring of competences for interstate coordination, where implementation remains ultimately in
the hands of states themselves. Transferring of adjudicative competences, for instance, can always be
claimed back by states even when this might result in a breach of law. Furthermore, the potential
contradiction between the dissolution of state sovereignty and the persistence of international law is
diffused by a division of labor throughout dispersed juridical sources. The division between domestic
and transnational adjudicative sources thus bears no substantive effect on the unity of state sovereignty
as such.’® This reading requires a corollary, namely, the idea that for Kant cosmopolitan peace
represents a regulative ideal rather than being a constitutive notion.® It orients stages of approximations
without proposing an “either/or” standard for legal validity. Kant’s regulative function for the multistate
confederation offers, therefore, a precise understanding of the validity of institutional decision-making
and adjudication. Overall, it provides a criterion for defining the formal unity of the law.

A further speculation on what Kant might have had in mind when sketching the institutional
progressions towards perpetual peace would also consider the significance of the distinction between
compulsory and non-compulsory jurisdiction. As referred initially, for Kant right is defined by its
coerciveness and coercion, in turn, requires an enforcing agent. Thus, the dilemma of sovereignty is not
solved by simply avoiding a state’s delegation of legislative functions. In addition, it must tackle the
problem of law coerciveness. In this case, it also seems that Kant holds a view based on progressive
stages of legal coercion. At the end of the Perpetual Peace, indeed, he observes that “public right [...]

151 ], Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [1795], [8:358], p.329. See also I. Kant, “On the Common Saying: That May Be Correct
in Theory, but it is of No Use in Practice”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 1996, [8:310], p.307.

152 T, Kant, “Idea for a Universal History with a Cosmopolitan Aim” in Amélie Oksenberg Rorty and James Schmidt (eds),
Kant’s Idea for a Universal History with a Cosmopolitan Aim: A Critical Guide (Cambridge University Press, 2009) p.13.

153 1vi, p.20.

154 | Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [1795], [8:358], p. 329.
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Kant, Zum ewigen Frieden, in O. Eberl and P. Niesen (eds.), Immanuel Kant Zum ewigen Frieden und Ausziige aus der
Rechtslehre, Suhrkamp, Berlin, 2011, [8:357], p.29.

156 See H.Arendt, Lectures on Kant'’s Political Philosophy, ed. R. Beiner, Chicago, IL: The University of Chicago Press, [1982]
1992. See also the most recent reinterpretation of this point in A.Ferrara (ed.), ‘The Uses of Judgment’, special issue of
Philosophy and Social Criticism, vol. 34, no. 1-2, 2008.

1% My translation of the expression “Da sie dieses aber nach ihrer Idee vom Vélkerrecht durchaus nicht wollen [...]”. I. Kant,
Zum ewigen Frieden, in O. Eberl and P. Niesen (eds.), Immanuel Kant Zum ewigen Frieden und Ausziige aus der
Rechtslehre, Suhrkamp, Berlin, 2011, [8:357], p.29.
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must proceed from some kind of pact, which need not (like that from which a state arises) be based on
coercive laws but may, if necessary, be a condition of continuing free association, like that of the
federalism [...]”.1%'

In the case of transnational adjudication, the problem turns into how to ground obedience to a judicial
decision issued by an international body. If sovereignty is to retain any significance at all, it has to
require state-consent. As we know, there are two purposes for demanding consent, either in view of
compulsory or in view of non-compulsory forms of jurisdiction.>®

Whereas compulsory forms demand that states enforce the law without a renewal of their consent once
this has been initially granted, non-compulsory mechanisms conceive interstate arbitration as requiring
a renewal of state consent each time. In either case, a state’s refusal to comply with the law raises
complex issues of international legal enforcement, but it does not set aside the duty to comply.

How does the distinction between compulsory and non-compulsory jurisdiction help in understanding
Kant’s sovereignty dilemma? One might argue that for Kant a non-compulsory form of adjudication
would be compatible with the unwillingness of states to subordinate to supranational law-enforcing
bodies. In this way, both coerciveness of the law as well as state sovereignty would be saved by
admitting self-enforcement.

Under the regulative rationale for a progressive instantiation of perpetual peace, one would also consider
where Kant would place a shift between non-compulsory and compulsory forms of transnational
adjudication. Let us recall Kant’s three-step leeway, namely, starting from an unbound Hobbesian
conception of international relations and progressing towards forms of interstate relations under an
inclusive rule of law. First, Kant mentions the case of the Hague arbitration tribunal at the beginning of
the 18" century: the “permanent congress of states” (Kongref3), where “each neighboring state is at
liberty to join™.*®° This represents a weak form of association since it lacks a constitution, and therefore,
it “can be dissolved at any time”.1%° Nevertheless, Kant recognizes that it plays a significant role in
allowing the possibility for states to introduce “the idea of a public right of nations” so as to allow states
to solve their disputes “by a lawsuit, rather than in a barbaric way”.'® As starting points of departure,
both the congress and the league of states contribute to the construction of a domestic cosmopolitan
mindset. This constitutes the premise for a higher degree of state interdependence, something that would
eventually lead to compulsory mechanisms of transnational adjudication. Whereas the first two phases,
the congress and the league of states, are characterized by non-compulsory jurisdiction, it is only starting
from the progression towards the third phase that states conceive the idea of compulsory judicial deferral
to international courts. We know nowadays what such mechanisms are, an example being the European
Convention of Human Rights and its judicial organ, the Strasbourg Court.

Indeed, even if coercion cannot be demanded by states, certainly a form of “moral suasion” appears to
be possible, as when Kant claims that states “can and ought to require the others to enter [...] into a
constitution similar to a civil constitution, in which each can be assured of its right. This would be a

157 1.Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [8:383], p. 349.

158 See in this regard the groundbreaking work by K. Alter on the compulsory jurisdiction of international courts and their
transformation of international law, in K. Alter, The New Terrain of International Law. Courts, Politics and Rights,
Princeton University Press, Princeton and Oxford, 2014.

159 1. Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 1996, [6:350], p.487.

160 1, Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 1996, [6:351], p.488.

161 | Kant, ivi [6:351], p.488.
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league of nations, which, however, need not be a state of nations”.'%? Since states already do grant
themselves an internal rule of law, if it holds true that internal enjoyment depends partially on the
enforcement of external legal condition, then this should also be established among states themselves.1®3
Ergo, it appears that citizens should want, at least because of prudential reasons, to exit an interstate
lawless condition by complying with a cosmopolitan rule of law.

This element also explains why Kant conceives the formation of a league of states (Volkerbund) as
feasible, even if suboptimal, without the additional consideration that the lack of an international
confederation of states (Volkerstaaf) would compromise the project of cosmopolitan peace.
Furthermore, one might think that a non-compulsory form of dispute settlement would serve the purpose
of overcoming a lawless scenario by “enlightening” and “educating” states, as it were, to solve interstate
disagreements through law (by means of a legal process). This would cohere with the general Kantian
view on the regulative role that the ideal peace would have with regard to history as a learning process.%4

| propose, accordingly, to understand this point through an argument based on regulative analogy. Kant
considers that as individuals enter into a “civil constitution” due to the insecurity of an “omnilateral
violence”, similarly states “even against their will” will eventually “enter into a cosmopolitan
constitution; or else [...] a federation”.*®°A partial dissimilarity with the domestic level remains,
however , with regard to the normative reasons that the members of an original community of interaction
— a communio fundi originaria —° would have, but state citizens would not share, with regard to the
duty of conforming to a general principle of right conceived in a transnational fashion. What remains
permanently available here is compliance to an a priori, adjudicative, and united will aiming to solve
disputes through the medium of the law.

According to the regulative analogy | propose, the political will of cosmopolitan citizens is grounded
not only on the compulsory entrance of individuals into the civil state, but also on the political request
to their states for a voluntary inclusion into a cosmopolitan rule of law. It is indeed from the presumption
of a general political will compelling a move towards a juridical condition that each “citizen of the
world” would also want the enactment of a cosmopolitan rule of law. As in the domestic constitutions
“...the well-being of a state is understood [as] that condition in which its constitution conforms most
fully to principles of right.” Similarly, one could argue that compliance of constitutions to standards of
reason represents “that condition which reason, by a categorical imperative, makes it obligatory for us

to strive after”.16’

162 T, Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [1795], [8:354], p.326.

On the partial analogy between individuals and states see A. Ripstein “The absence of arguments from coercion and
assurance, and the corresponding absence of public law and coercive enforcement, reflect two differences between states
and private persons. The first difference is that as Kant understands states. The second difference is that a state is a public
rightful condition. The public nature of the state limits the purposes for which it can act to those that are properly public,
that is, sustaining its own character as a rightful condition” (p.228) and also “If the only source of conflict in a state of
nature between states is generated by the indeterminacy of the right to self-defense, then the solution is a partial analogue
if a civil condition, but not a civil condition as such” (p.229). In A. Ripstein, Force and Freedom. Kant’s Legal and Political
Philosophy, Harvard University Press, Cambridge, Mass, 2009.
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Aim. A Critical Guide. Ed. A.Oksenberg Rorty and J.Schmidt, Cambridge: Cambridge University Press, 2009 [1784], pp.
9-23. See on this P.Guyer, Kant on Freedom, Law, and Happiness, Cambridge, Cambridge University Press, 2000, p.425
ff.

165 1, Kant, “On the Common Saying: That May Be Correct in Theory, but it is of No Use in Practice”, in Immanuel Kant.
Practical Philosophy, M. Gregor (trans. and ed.), Cambridge University Press, Cambridge, 1996, [8:310], p.307.

166 |, Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 1996, [6:250], p.405.
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University Press, Cambridge, 1996, [6:318], p.461.
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Based on these assumptions, it is not difficult to imagine, therefore, that the demand of (for?) enjoyment
of the cosmopolitan “right to visit” would pave the way to the enhancement of domestic public fora. %8
Here the citoyens, once having shifted their thinking to earth citizenship, would likely raise demands for
the formation of a league of states (Volkerbund), and then request entrance to compulsory forms of
jurisdictions “as if”” they were members of a multistate confederation (Vélkerstaat). The projection of a
state’s self-contained civil condition into a transnational plane does not exhaust the domestic sovereign
capacity of states to remain ultimate “self-enforce[rs] of [...] international obligations”.169 Nevertheless,
the implementation of an international decision should not be conflated with the autonomy and the
compulsory force of an international adjudicative institution.

What ensues from this process is the undertaking of a further step, one in which Kant’s state-subjective
anticipation of a community of earth citizens is followed by a conditional delegation of authority to a
transnational body with compulsory adjudicative functions. This is the most significant shift in
contemporary international adjudication, and while it was still far from realization in Kant’s time, it was
certainly not inconceivable.

For Kant, there is no shortcut to the achievement of a legitimate order, one derogating from compliance
with both an internal and external standard of legitimacy. This means that no solution is available in the
direction of a centralized institutional system, neither republic nor monarchy. Both options are to be
excluded because they are empirically unrealizable or normatively undesirable.!’® Transition, instead,
should be sought starting from a weak congress of states (Kongre/s) and progressing towards a league
of states (Phoedus Pacificum). Finally, the advancement into jurisdictional strictures would occur under
the counterfactual guidance of a multistate confederation (Volkerstaat).

In the absence of further institutional details, it remains problematic to identify in Kant the alternatives
to the realization of the co-dependence of all states and peoples under a common legislation.*’*
However, what Kant indicates here is that the cosmopolitan constitution backed up by a multistate
confederation, is an arrangement of a particular kind: one that needs to be appropriate to the goal that it
serves; namely, the achievement of perpetual peace. Yet the movement on the progressive advancement
of compulsory adjudication does not elicit the idea of a form of adjudicative pluralism; that is, the
possible coexistence of compulsory and non-compulsory forms of adjudication within a single
cosmopolitan framework.

In this way, state sovereignty is saved, and with that the formal unity of the legal system. Indeed, such
unity does not require a global institutional hierarchy. On the contrary, it is compatible with institutional
heterarchy, or the recognition of a relative autonomy of adjudicative bodies understood in terms of
functional specialization. Since the unity of the global system of law is conceived in counterfactual
terms, there is no logical contradiction between global constitutional pluralism as the idea of a plurality
of constitutional sources and the view of a formal unity of law. It follows that in the case of constitutional
disagreement, there would always remain open the possibility to resort to interstate arbitration as a way

168 1. Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [8:358], p.329.

169 See K. Flikschuh, Kant and Modern Political Philosophy, Cambridge, Cambridge University Press, 2000, p. 488.
170 |, Kant, ivi.

171 [ Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [8:349-50], p.322.
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to identify who is the legitimate subject of authority.*’? Given such institutional trajectory, the question
arises as to how is it possible to instantiate a cosmopolitan rule of law in the absence of a world state?”3

As Hruschka and Byrd observe, Kant’s move from a state of nature to a juridical condition first requires
the postulation of a form of iustitia commutativa — the type of justice connected to the public market
as a realm of free interactions —'7* something also realizable outside of a statehood framework.!”®
However, this requires the establishment of an interstate rule of law which would regulate property
outside states’ jurisdictional domain and in the absence of a world state. The regulation of the market in
accordance to a general principle of right would thus have to take place counterfactually, “as if”
occurring within the jurisdiction of an international state confederation. Second, in the progression of
states towards a cosmopolitan condition, incremental demands of “possible commerce”™’® are
achievable only as elements of public law-giving. This could take place only in the absence of a
transnationally centralized legislative power. Such a second requirement is indeed, what Kant defines
as iustitia tutatrix: a public law-giving process protecting rights. This is subjected to public
enforceability — what Kant calls iustitia distributiva — and only when framed in terms of transnational
public justice can it also be administered by an impartial arbiter, something along the lines of
(resembling) an international court of arbitration.

Once the above framework is assumed as a plausible interpretation of what Kant might have agreed with
for the definition of the legitimacy conditions of the transnational realm, how would coordination
problems among members of a federation be solved? How to conceive forms of coercive powers
exercised within a transnational entity in accordance with Kant’s principles, and particularly with a
‘thick’ conception of state sovereignty? Perhaps a few features can be sketched. An international court
operating under the regulation of Kant’s cosmopolitan constitution could authorize the use of force
against a member or a non-member to the federation. Yet, no state member of the transnational entity
could be obliged to comply with such a command since this would violate the autonomy of its
sovereignty. Therefore, as each of the member states could only enter the transnational confederation of
states voluntarily, similarly it could only voluntarily fulfill the commands of an international adjudicator.
Whatever a state decided upon to comply with such a decision, it would act in accordance with a rightful
coercion, one conceived in accordance with the laws and treaties of a transnational federation. This
means that within this Kantian picture, there remains an unsolved tension: one between the non-
enforceability on member states of a lawful transnational decision, on the one hand, and the mandatory
compliance to transnational adjudications, on the other hand. This implies that, as sovereignty would be
infringed upon if states were compelled to punish another state for non-compliance to a transnational
command, similarly, a state’s non-compliance to judicial decisions would represent a violation of the
transnational law of the federation. In other words, it would manifest the will of the state to withdraw
from the obligations set out by the transnational entity, thus legitimizing a war against it. In conclusion,

172 The type of model for global sovereignty and constitutionalism that my suggested reading of Kant implies, therefore, is
closer to M.Kumm’s cosmopolitan pluralism than to J.Cohen’s “constitutionalist pluralist conception” constructed on a
dualist notion of sovereignty. In J.Cohen p.66. With regard to Kumm’s pluralist theory of global constitutionalism, see
M.Kumm, “Who is the Final Arbiter of Constitutionality in Europe?” Common Market Law Review, 36 (1999), pp.509-
514.

173 See on this point J.Habermas, The Constitutionalization of International Law and the Legitimation Problems of a
Constitution for World Society, in Constellations, vol.15 issue 4, 2008, pp. 444-455. As well as the debate between
Scheuerman and Brunkhorst, respectively: W.E.Scheuerman, “All Power to the (State-less?) General Assembly!”,
Constellations, 4, 2008 and H.Brunkhorst, “State and Constitutions — A Reply to Scheuerman”, Constellations, 4, 2008,
pp.493-501.

174 1. Kant, ‘The Metaphysics of Morals’, in Immanuel Kant. Practical Philosophy, M. Gregor (ed.), Cambridge University
Press, Cambridge, 2006, [6:306], p.450.

175 On this see Hruschka and Byrd, 2010, p.211.

176 T. Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (ed.), Cambridge University
Press, Cambridge, 2006, [6:352], §62, p.489.
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given the mandatory character of law as such, whereas international entities cannot by themselves
constrain other states’ members to compliance, for Kant this role can be performed horizontally, so to
speak, by reciprocal compulsion of the member states to a federation.

The “general united will” as a transcendental constituent power for the cosmopolitan rule of law

Progressive legal stages of enforceable transnational justice (iustitia) require the interplay of a
multilayered conceptual apparatus. Given the notions displayed by Kant, it appears that a number of
mediations are realized between: a) the perspective of individuals both as state-citizens (citoyens) as
well as citizens of the earth (Erdbiirger) and; b) the anticipation of a necessary transcendental constituent
will, as with the idea of a “common united will”. Finally, c) the cosmopolitan “right to visit,” resulting
from the liberties set forth by both a) and b), realizes the jurisdictional unity of the Kantian cosmopolitan
constitution, providing a view that accommodates the individual “at home” in this world. The right to
visit brings together constitutional progressions by transforming distant jurisdictions into legally porous
wholes.

In the following paragraphs, | discuss the relation between a) and b) with regard to the significance of
what it means, from the standpoint of state and earth citizenship, to comply with the demands of a
transcendental united will.

As anticipated, the legitimacy for states to move towards transnational realms of adjudication and
power-sharing relations depends on the presumption of a transcendental role played by the general
united will. Once individuals progress towards a condition regulated by principles of law, as with the
creation of states, a claim to a general united will reappears with regard to the peaceful establishment of
interstate relations. State demands for a cosmopolitan rule of law are justified not only by virtue of
security threats, but also because international trade undertakings and interstate cooperation demand
altogether the construction of a cosmopolitan legal framework.

As previously observed, Kant claims that the citizens of the earth are the subjects of cosmopolitan rights
among which is recognized the right to visit.1’” Furthermore, in identifying the conditions of a “rightful
constitution”,’® he considers not only “the right of the citizens of the state”'’® as well as “the right of
the nations”, '8 but he also speaks of “the right of citizens of the world, insofar as individuals and states,
standing in the relation of externally affecting one another, are to be regarded as citizens of a universal
state of mankind (ius cosmopoliticum)”.8" This bi-directional relation points to a critical tension
between natural and positive law in as far as earth’s citizens are defined by the former and states by the
latter. For Kant, it appears, therefore, to be justified to conceive both strands of law as mutually defining
planes. It is by such reciprocal determination that external relations among states become regulated by
an overarching legal system.

In this light, Kant’s explanation of “earth citizenship” as a form of “citizens[hip] of a universal state of
humankind” (allgemeiner Menschenstaat)'®? can also be interpreted. This is a condition where
individual relations are coherent with a transcendental constituent will — a general united will —
presupposed necessarily a priori. By advancing a claim to visit, the citizens of earth aim at transforming

177 1. Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (ed.), Cambridge University
Press, Cambridge, 2006, [6:352], p.489 ff.
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the positivist strictures of national jurisdictions, ultimately creating the legal conditions for earth
citizenship. In this respect, state citizenship as well as earth citizenship qualify as mutually
interdependent forms of community affiliation. To be a citizen of the state is also to be a world citizen
in as far as both affiliations realize an original right to freedom within a whole of rationalized
institutions.

Let me illustrate this point by confronting Kant’s position with an opposite view such as Schmitt’s
constitutional theory.8® Whereas for Schmitt, modern constitutionalism is characterized by the never
pacified antagonism between the primacy of a constituent will (the democratic system) and a constituted
power (a rule of law), the Kantian notion of a transcendental united will stands quite at the opposite
spectrum, subordinating democracy to a cosmopolitan rule of law.*®* For Schmitt, the democratic will
can never be represented, which he often claims by referring to Rousseau’s Social Contract.*®® In
Schmitt the relation between what comes first, whether the constituent or the constituted will, is inverted
with respect to Kant’s transcendental account. Furthermore, for Schmitt, the constituent will is
subordinated to an empirically identifiable constituent power, which is prior. In Kant, in contrast, the
(cosmopolitan) general united will is transcendentally anticipated, and this is why it regulates the
legitimacy conditions for the formation of empirically constituted powers. These latter are subordinated
to the legitimacy conferred by a transcendental constituent will; therefore, by the general united will
ending the state of nature. Through the anticipation of a transcendental will, it follows that empirically
constituted powers fall into a general concept of unity of a cosmopolitan rule of law. Unlike the
Schmittian identitarian seizure of membership,'® such unity in Kant remains open to critical demands
of inclusivity. The cosmopolitan “right to visit” testifies to the ineradicable openness of any constituted
jurisdiction to the legitimate demands of cosmopolitan interaction. It follows that the concept of a
general united will provides reflexive conditions that realize the constitutive unity of the polity by
“means of” and “of” a collective body.8’

If this interpretation is sound, then Kant’s views are incompatible with any attempt to subordinate law
to politics. On the contrary, for Kant the demands of the transcendental united will demand to conceive
of the legal and the political as united and co-dependent concepts.

The Kantian understanding of the transcendental conditions legitimizing a historically given constituent
power also provides for an indication of the debate concerning the self-reflexive character of a
constituent collective selfhood.!® Based on these normative assumptions, the construction of a
cosmopolitan constitution is not simply the precipitate of a historically given constituent power as it is
in the liberal constitutional processes of national jurisdictions. Unlike domestic social movements of
sorts, the ultimately transcendental character of constituent power places Kant’s natural right to visit
into a constructivist tension with the positive laws of states. Such tension confronts opposed

183 C.Schmitt, Constitutional Theory, Duke University Press, 2008.

184 As Eberl and Niesen observe: “In Abwesenheit eines globalen Staatsvolks kann Kant sich fiir den iibergreifenden
Verfassungsbegriff nicht auf das in den demokratischen Revolutionen etablierte Prinzip verfassunggebender
Volkssouverénitit stiitzen. Sein Verfassungbegriff fiir die globale Ordnung ist rechtlich-normative, aber nicht
demokratisch” (emphasis added), in O. Eberl and P. Niesen (eds.), Immanuel Kant: Zum ewigen Frieden und Ausziige aus
der Rechtslehre, Suhrkamp, Berlin, 2011, p.209

185 C,Schmitt, Constitutional Theory, Duke University Press, 2008, p.272 and 289 ff. and particularly p.300.

18 Alternatively, in terms of “identity as sameness”, H.Lindahl, “Constituent Power and Reflexive Identity: Towards an
Ontology of Collective Selthood”, in M.Loughlin and N.Walker (eds.), The Paradox of Constitutionalism, Oxford
University Press, 2007, p.9.
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188 On a particularly illuminating reconstruction of the debate as well as distinct position see H.Lindahl, “Constituent Power
and Reflexive Identity: Towards an Ontology of Collective Selfthood”, in M.Loughlin and N.Walker (eds.), The Paradox
of Constitutionalism, Oxford University Press, 2007, pp.9-24.
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constituencies, such as an empirically domestic and a cosmopolitan transcendental one, out of which
springs the notion of earth citizenship.

If this is compatible with Kant’s views, a problem arises here that goes far beyond a textual exegesis.
Indeed, were it the case in Kant of a circular movement between the constituting will of historically
determined peoples and the notion of a transcendental rule of law, then the demands for the transnational
legitimacy of an agent (“I””) could be assimilated into her acting as a subject representing an already
constituted will. On the contrary, she could act only based on a transcendental presumption of a yet to
be constituted collectivity.*®® Such a community can never be constituted exhaustively and therefore it
cannot be represented as a whole. Renewals of claims of cosmopolitan representation unfold over time
with none being conclusive.

Representation of a collective will identified by an act of transnational agency takes the form of a plural
“We”. The collective “We”, conceived here in terms of a “double plural”, through the mediation with
the transcendental general will generates the notion of “the right of the citizens of the earth” (das Recht
des Erdbiirgers).**

Overall, the formulation of a Kantian argument for the cosmopolitan constitution helps in understanding
the problematic relation of representation of a transnational constituent whole. First, it avoids a
simplistic dichotomy between presence and representation, as well as between constituent and
constituted power. It frames, instead, a number of multi-level relations where a mediation occurs
between domestic and transcendental selfhoods.

Regarding the problem of the self-constitution of the political community, one might then wonder how
this process helps to realize (bring about) democratic-like features within the transnational realm. It
could be said that, paradoxically, a space for representation remains open when no claim aims at
representing the whole — even though it is the case that such a new order is constituted only once a
claim of such sort is made.®! In the Kantian-like argument I propose here, the attempt to replace the
whole never exhausts the transcendental standard set by the general united will. The transcendental
collective will represents, therefore, an exhortation to societal emancipation by means of creating a
progressive cosmopolitan rule of law, which can never pretend to be valid in “the name of humanity”,
as it were. In this regard, individual cosmopolitan agents (“I’s”) neither only represent nor do they solely
constitute the whole of collectivity. The author of cosmopolitan acts of constitution remains therefore
external to the same order that was thereby constituted. Only when cosmopolitan agency avoids
objectification in an already solidified and constituted rule of law, will earth citizenship as a whole
remain open to the demands of a transcendental will , which stands as a critical counterpoint against
power-domination.

Double sovereignties and plural citizenries: a rejoinder to a (virtual) ‘family quarrel’ between Kant
and Habermas?

Perhaps not surprisingly, the dilemma between transnational sovereignty, constituent power and
transnational democratic legitimacy has been tackled recently by Habermas in his collection of essays
published with the title: The Lure of Technocracy.192 Under examination, here, is the relation between

189 See on this the passage by H.Kelsen quoted in H.Lindahl, “Constituent Power and Reflexive Identity: Towards an Ontology
of Collective Selfhood”, in M.Loughlin and N.Walker (eds.), The Paradox of Constitutionalism, Oxford University Press,
2007, p.10.

1901, Kant, “Metaphysische Anfangsgriinde der Rechtslehre”, in Immanuel Kant Zum ewigen Frieden, Kommentar von O.Eberl
und P.Niesen, Suhkamp, Berlin, 2011, [6:353], p.84.

191 On this point see H.Lindahl, “Constituent Power and Reflexive Identity: Towards an Ontology of Collective Selfhood”, in
M.Loughlin and N.Walker (eds.), The Paradox of Constitutionalism, Oxford University Press, 2007, 18.

192 3. Habermas, The Lure of Technocracy, Polity Press, Cambridge, 2015.
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a European political identity and its division into national and regional constituencies. Habermas
introduces a conceptual pillar of his cosmopolitan theory, described as the notion of “double
sovereignty”.1% This is the idea of a “form of sovereignty divided at the root”%* which accounts for the
legitimate transferring of authority from the national to the transnational level.'*> From this notion, it
follows that a dialectical movement is unleashed between “constituted components” and a “constituting
power”, wherein “cCitizens and states (that are already constituted by citizens) can participate on an

equal footing in constituting a supranational democracy”.1%

In this section, 1 will claim that the Habermasian notion of an inherent duplicity of constituent citizenship
can be fatherly expanded by reference to Kant. Notwithstanding differences in perspective, the two
views integrate reciprocally. In particular, the Kantian distinction between state citizenship and
citizenship of the earth helps in defining the Habermasian thesis on the internal division of sovereignty
as well as illustrating the plurality of a scheme of transnational memberships.

Whereas Habermas’ conception of a “double sovereignty” goes beyond the traditional view of a purely
domestic source of power for state legitimacy, Kant’s idea of earth citizenship provides the conceptual
template for framing the tension between a state-constrained conception of sovereignty and, ultimately,
a critical conception of cosmopolitan affiliation claimed in compliance to global principles of public

law: “a principle having to do with rights”.1%

Why so? The reason, to employ the Habermas expression, is that “[...] the trust among citizens that
currently exists in the form of a nationally limited civic solidarity can very well develop into an even
more abstract form of trust that reaches across national borders. The ‘no demos’ thesis obscures a factor
that we must take seriously — the conviction that the normative achievements of the democratic state are
worth preserving”.!® Habermas asks us to formulate a thought experiment: “Let us imagine a
democratically developed European Union as if its constitution had been brought into existence by a
double sovereign”.1®® These two sovereignties would be the citizens of the European states (the
European peoples) and the citizens of Europe. Such cofounding powers would then “be reflected at the
level of the constituted polity”.200 However, as notices Habermas, this determines a situation of deadlock
where “no longer [anyone would be able to] decide in a real sovereign manner”.?%* An assumption arises
spontaneously, one where the European constituent power has “already committed itself [...] to
recognizing the historical achievements [...] by the nation-states™.2%

From a Kantian perspective, an initial argument would take into consideration that no empirically given
“constituent power” can be postulated from outside a transcendental process of justification of a
constituent will. This means that the Habermasian conception of a “double sovereignty” can be
conceived only in the light of a deeper transcendental notion, one resorting to the idea of earth
citizenship. Habermas also seems to concede this point, as when he claims that “the citizens satisfy their

198 J. Habermas, Democracy in Europe, discourse for the Holberg prize at Universitetet i Stavanger, Sept.11 2014, available at
https://www.youtube.com/watch?v=0sLtMOhNnVc.

194 3, Habermas, The Lure of Technocracy, Polity Press, Cambridge, 2015, p.59. The concept had already been introduced as
“pouvoir constituant mixte” in J.Habermas, The Crisis of the European Union. A Response, Polity Press, Cambridge, 2012,
p.36.

195 J, Habermas, The Lure of Technocracy, Polity, Cambridge, 2015, p.58.
196 |vi.

197 1, Kant, “The Metaphysics of Morals”, in Immanuel Kant. Practical Philosophy, M. Gregor (ed.), Cambridge University
Press, Cambridge, 2006, [6:353], p.489.

198 J. Habermas, 2015, p.39.

199 ], Habermas, 2015, p.40.
200 |y,

201 Vi

202 ], Habermas, 2015, p.41.
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two allegiances [state and EU affiliations][...] from the perspective as if they had participated in the

constitution-building from the outset as equal subjects in their dual role [...]”.2%

Yet, the transcendental assumption of the Kantian general united will also suggests also more for the
Habermasian conception of a dual sovereignty. The former opens to inclusion different types of
constituent affiliations established transnationally. Furthermore, it defines standards of legitimacy for
those kinds of jurisdictional affiliations that do not require conceiving exercises of sovereignty. These
include, for instance, all those transnational regimes as in the case of commercial trade agreements such
as the WTO, or the case of networks as with the G8 and G20.

What a Kantian-like argument has to say here is that it is through the fundamental presumption of a
general united will that it follows a peremptory command to join a rightful condition of a global polity.
Once the Habermasian conception of “double sovereignty” is reinterpreted in this Kantian way, it also
becomes possible to account for both a plurality of transnational forms of sovereignty as well as
inclusion of transnational but non-sovereign forms of regime. .

By thinking in Kantian terms with “the benefit of two hundred years’ insight”,2% it can be shown how

the critical perspective associated with the idea of earth citizenship needs to shift away from the national
realm of republican states to the burgeoning of transnational regimes. For these cases, the notion of
“earth citizenship” expresses a pragmatic instantiation of a transcendental collective will.

That contemporary legal and political regimes continue to express incomplete forms of earth citizenship
reflects a contingent deficit but not a normative drawback. Nevertheless, in such a plurality of regimes,
even the non-ideal democratic progressions achieved under the guidance of a transcendental will show
deficient arrangements in the treatment of their members. Notwithstanding significant progress, moving
beyond the treatment of individuals as mere objects of concern, a comparably diffused notion of earth
citizenship framed by human rights is not yet delivering a form of subjectivity fully endowed with
enforceable constituent powers.

Legal and institutional integration certainly requires some form of transhational democratic
accountability, but this does not imply an all-pervasive (insert hyphen) form of global sovereignty.
Instead, there might be different means by which legitimate forms of transnational powers are realized:
from the opportunity for citizens to express a critical appraisal of decisions taken by transnational bodies,
to their participation as members in transnational decision-making processes. Whereas state-sovereignty
provides, to a large extent, an indirect way for people to influence political outcomes world-wide, it is
undeniable that decisions beyond the state-level are often made by technocrats rather than by state-
elected representatives pursuing a public agenda — something known in the EU context as the power
of “comitologies”.

Unfortunately, the lesson handed down by Kant does not provide guidance with regard to the
institutional mechanisms for realizing a positive transnational integration among peoples. The time was
not yet ripe to propose viable institutional steps for the constitutionalization of international law.
However, what Kant clearly states that continues to remain valid today, is that in a cosmopolitan
perspective any justifiable arrangement beyond the state has to be consistent with Republican ideals.
With regard to such enterprise, the cosmopolitan constitution must promote an ideal of freedom as non-
domination, meaning an overall protection of individual rights from domestic and transnational
domination.2%®

203 J, Habermas, 2015, p.44.

204 This is the title of Habermas’s first essay on Kant’s cosmopolitanism. See J. Bohman and M. Luz-Bachtmann (eds.),
Perpetual Peace. Essay on Kant’s Cosmopolitan Ideal, Mass: MIT Press, 1997, pp.113-154.

205 [ Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [8:356-7], pp.327-8.
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Conclusion

Let me conclude with a remark concerning the reactualization of Kant’s cosmopolitan insights. It is
understood that the world of internal law and international relations has changed profoundly. Nowadays,
we need certainly new categories for reflecting and understanding such transformations. The relevance
and actuality of Kant, nonetheless, is that of having inaugurated a “modern view” of international law,
one that later developed through the Charter of the United Nations in 1945, followed by the growth and
consolidation of the human rights regime. To understand the contribution of Kant, one should first
underscore his challenge to a persistent dogma of his time: the impossibility to conceive domestic and
international law as one single legal system. Conversely, Kant argues for the unity of the public law,
notwithstanding an internal tripartitition into “the right of a state, the right of nations and cosmopolitan
right”.2% We know how the idea of a unity of the law affected later reflections in philosophy of law
and, in particular, how such an idea gained momentum with the Kelsenian notion of a “basic norm”. 207

For Kant, however, such unity is not a matter of defining a law-internal “juristic hypothesis” as it is for
Kelsen.2% Whereas for Kelsen an internal law-like grounding satisfies the demand on “what the law
actually is”, avoiding an allegedly widespread confusion with “what it should be”, for Kant such a
separation does not seem to hold due to the validating force that the categorical imperative provides to
the principle of right.?%°

Thus, it seems that the Kantian conviction for the unity of the law rests on resorting ultimately to a meta-
juristic, transcendental hypothesis validating the legal system as a whole. The suggestion | have made
throughout this essay detects the juncture between positive law and its meta-legal foundation in the
Kantian justification of the reasons for abandoning a lawless condition of the state of nature. Such a step
becomes possible due to an individual convergence into a “general united will” based on intersubjective
relations regulated by rights. The concept of public right, before being characterized by specific content,
is an a priori notion. It is the condition through which the structuring of the spheres of a general civil
condition occurs that can only provide an approximation towards perpetual peace.

As Kant affirms: “If it is a duty to realize the condition of public right, even if only in approximation by
unending progress, and if there is also a well-founded hope of this, then the perpetual peace that follows
upon what have till now been falsely called peace treaties (strictly speaking truces) is no empty idea but
a task that, gradually solved, comes steadily closer to its goal [...]”.21 It is to the understanding of the
actual stage of international law that one needs to turn in order to see how it might be reasonably
achieved progress towards perpetual peace.

206 T Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [8:365], p. 334.

207 H Kelsen, General Theory of Law and State, Cambridge Mass.: Harvard University Press, [1945], 2007, p.xv.

208 |y

209 On the textual difficulties to defend such reading, see A.Wood, “General Introduction, Immanuel Kant. Practical
Philosophy”, M. Gregor (trans. and ed.), Cambridge University Press, Cambridge, 2006, p.xxxi.

210 [ Kant, “Toward Perpetual Peace”, in Immanuel Kant. Practical Philosophy, M. Gregor (trans. and ed.), Cambridge
University Press, Cambridge, 2006, [8:386], p.351.
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Dimitri Van den Meerssche”

Introduction

The proliferation in recent decades of new actors and modes of law-making beyond the state has
splintered the transnational regulatory space into substantively overlapping normative complexes with
varying levels of institutional embeddedness and claims for authority. This shift in global governance —
underlined by heuristics such as transnational law?'?, global regulatory governance??, or international
public authority?* — questions the orthodox concepts of legal sovereignty (i.e. ultimate legal authority)
and hierarchy, and signals the obsoleteness of the traditional jurisprudential monism-dualism divide®®®.
Apart from jurisprudential puzzlement, the rise of transnational law also raises questions of legitimacy:
what normative parameters can be used to evaluate the legitimacy of transnational legal sources in areas
of substantive overlap with pre-existing national law? And where does the constituent power fit in the
model? In response to these questions of ultimate authority and legitimacy, many influential
international legal scholars have turned to constitutional language and have developed the paradigm of
‘constitutional pluralism’ (CP) as a heuristic to approach the questions of legal validity and legitimacy
in the transnational era. Since its inception, CP has been recognized as one of the brightest beacons in
the contemporary debates on international legal theory?'e.

While the different strands of CP are presented in the literature as different assemblages of
complementary and cumulative descriptive, prescriptive and epistemic claims?’, the first aim of this
paper is expose and explore the analytical and normative paradoxes and multiplicities within the

I am very grateful to Professor D. Patterson for motivating me to develop this argument — which originated during discussions
in his ‘jurisprudence’ seminar — and for his insightful comments and patience; to Professor L. Azoulai for introducing me
to the topic and for commenting an early version of this argument; and to Marie-Catherine Petersmann for relentless support
and feedback.

212 See K. Tuori, “Transnational Law: on legal hybrids and legal perspectivism” in K. Tuori, M. Maduro and S Sankari (eds.),
Transnational law: rethinking European law and legal thinking, Cambridge, Cambridge University Press, 2014; T.C.
Halliday and G. Shaffer, “Transnational Legal Orders” in T.C. Halliday and G. Shaffer (eds.), Transnational Legal Orders,
Cambridge, Cambridge University Press, 2015.

213 B, Kingsbury, “Introduction — Global Administrative Law in the Institutional Practice of Global Regulatory Governance”,
In Bradlow, D.D., Cisse, H., Kingsbury, B., (eds.), International Financial Institutions and Global Legal Governance,
Washington DC, The World Bank Legal Review Volume 3, 2012.

214 \on Bogdandy et al., The exercise of public authority by international institutions: advancing international institutional
law, New York, Springer, 2010.

215 This is contested by Somek. See A. Somek, “Monism: a tale of the undead”, Constitutional Pluralism in the European
Union and Beyond, M. Avbelj and J. Komarek (eds.), Portland, Hart Publishing, 2012.

216 J H.H. Weiler, for example, noted that ‘Constitutional Pluralism is today the only party membership card which will
guarantee a seat at the high tables of public law professorate’, in G. De Burca and J.H.H. Weiler (eds.), The World of
European Constitutionalism, Cambridge, Cambridge University Press, 2008, 8.

27 See, for example, the cumulative and complementary explanatory, normative and epistemic versions of CP sketched out in
N. Walker, “The idea of constitutional pluralism”, The Modern Law Review Vol 65:3, 2002, 337-339. Others also consider
the different strands of CP to share the same jurisprudential presumptions and to differ only in their relative positions on a

linear scale of reasoning; see, for example, M. Loughlin, “Constitutional pluralism: an oxymoron?”, Global
Constitutionalism, Vol 3 (1), 9-30, 2014.
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paradigm. The innovative contribution is to root this multiplicity in the diverging ontological®®
underpinnings of the constitutional heuristic. This analytical exercise, | argue, does not only allow us to
see the classic jurisprudential schism between legal positivism and normative general jurisprudence
through a transnational lens?'®, but — more importantly — it sheds light on CPs reconfiguration of the
concept of law in a transnational era. My recourse to metaphysics results from the argument — central to
this paper and generally overlooked — that the different strands of CP holistically (re)define law’s
ontological foundations in the pluralistic and interwoven normative scheme of global governance. The
paper reveals and elaborates three distinct (and often unarticulated??®) ontological perspectives on
transnational law in the constitutional discourse: law as (i) an endogenously validated institutional
product (MacCormick); (ii) a relational, discursive phenomenon (Maduro); and (iii) the outcome of a
meta-normative, interpretative praxis (Kumm). Departing from these different ontological positions, the
paper demonstrates, ‘constitutional pluralists’ have developed radically divergent approaches to
questions of legality and legitimacy in transnational law. The paper offers an analytical roadmap through
this ontological landscape, thereby providing a typology of the different strands of CP and demonstrating
how the heuristic has transmuted from an empirically embedded narrative on the end of legal sovereignty
and the multipolarity of contemporary global governance, i.e. the ‘pluralization of constitutionalism’,
to a normatively thick model of constitutional unification, i.e. the ‘constitutionalization of pluralism ***,
The typology will render explicit how the arguments of CP’s proponents®?2 — ranging from descriptive
sociology to normative political theory — are plagued by the ontological obscurity of ‘law’ in the
transnational era.

The argument proceeds in three stages. First of all, the paper explores the genesis of CP in the seminal
work of Neil MacCormick. Beyond reformulating his basic claims??, 1 will highlight MacCormick’s
reliance on Hart’s Concept of Law and set out the implications of that ontological starting point??4. The
institutional positivist perspective that is employed, the paper argues, is transposed by MacCormick
beyond general jurisprudence, as a tool of descriptive sociology and normative political theory.
Consequently, MacCormick’s claim of radical CP — i.e. a multiplicity of non-hierarchical constitutional
orders within and beyond the European context and across the formal-informal, public-private
dichotomies — entails a normative paradigm for global governance that favors heterarchy, interaction
and political conflict-mediation over the traditional notions of legal hierarchy, which define both the
monist and dualist approaches to international law??®. In sum, MacCormick’s dynamic approach of
Hart’s legal ontology inspired a horizontal, interactive and anti-formalist theory on legality and
legitimacy in the transnational era: a ‘pluralization of constitutionalism’.

The second part of the paper offers an innovative typology that systematizes the different descriptive,
analytical and normative engagements of ‘constitutional pluralists’ with the ‘original’ theory. Focusing
on the work of Maduro and Kumm, the paper argues that the doctrine of CP has taken a radical turn:
away from radical pluralism to a constitutional paradigm that overarches the national-transnational

218 |n this paper | assign the ‘ontological’ label to the theories that inquire into law’s fundamental mode of existence; its essential
‘fabric of being’. An ontological claim about law answers the questions: ‘what are the constitutive components of ‘law’’?
‘What characterizes law as a distinct social phenomenon?’

219 More specifically, | will argue, the jurisprudential tension within CP echoes the Hart vs. Dworkin debate.
220 Neil MacCormick’s explicit reliance on Hart’s Concept of Law can be seen as an exception here.

221 This shift of focus from constitutional pluralism to constitutional pluralism, the paper argues, echoes a deeper jurisprudential
shift from a Hartian to a Dworkinian approach to transnational law.

222 The paper focuses systematically on the writings of Neil MacCormick, Miguel Maduro and Mattias Kumm. Neil Walker
will be discussed in a haphazard way, adding insight to the three aforementioned theorists.

223 This task has been undertaken on several occasion. See, for example, Loughlin 2014, cit. supra n. 6.
224 MacCormick’s explicit reliance on Hart in developing the concept of CP is underexplored in literature.

225 While these approaches locate the source of ultimate legal authority on different levels, they both assume the convergence
of different chains of validity in one central point.
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divide. This turn, which | call the ‘constitutionalization of pluralism’, is grounded in two different
ontological theories: while Maduro roots his paradigm in the understanding of law as the product of an
‘inter-institutional dialogue’, i.e. a discursive practice, Kumm builds his constitutional model upon a
normative non-positivist concept of law, along Dworkinian lines. Grounded in these ontological
premises, ‘constitutional pluralists’ either induce (from common institutional semantics) or deduce
(from moral theory) constitutional principles to reunite and constrain the postnational legal order.

Although profoundly different in many regards, what these three branches of CP have in common is that
they combine elements of general jurisprudence (law’s internal validity), descriptive sociology (law’s
social functionality) and normative political theory (law’s external legitimacy) in one holistic paradigm
on transnational law. Reconstructing these paradigms root and branch allows us to sharpen the focus on
the different approaches within CP to the phenomenon of transnational law and the complementary
debates on (i) the postnational concept of law; (ii) the issue of ultimate legal authority (echoing the
dualism versus monism debate??); the questions of (iii) sovereignty and (iv) legality; and (v) the
substantive boundaries of the transnational regulatory space. Informed by these insights, the paper
describes a general trend in CP from an interactive theory on pluralism and heterogeneity to a rationalist
revision of legal monism under constitutional principles?’.

In the final section, the paper employs these insights to account for the absence of the demos in CP’s
different strands. | argue that the democratic deficit of CP has to be understood in the light of its
ontological roots. In short, the paper explores CP’s diverging approaches to the metaphysical contours
of transnational law in order to draw two conclusions: first of all, the paper describes a general trend in
CP from a focus on pluralism and heterarchical interaction to a rationalist renaissance of legal monism
under constitutional principles. This provides for two distinct models of CP, the former being
characterized by radical heterarchy, the end of sovereignty, moral relativism and political conflict-
mediation, while the latter reinstalls legal hierarchy under a normatively thick set of principles,
substantively shaped on the level of (international) constitutional adjudication. Secondly, the paper
exposes how deeper insight into the ontological premises of CP implicates the democratic deficit that is
present in its normative political theory. The paper argues that the absence of ‘constituent power’ results
from the conflation of the jurisprudential, normative and sociopolitical features of CP.

MacCormick and the pluralization of constitutionalism

The inception of constitutional pluralism is commonly ascribed to Neil MacCormick, who coined the
term in Questioning Sovereignty in 1999. The concept is defined as follows: ‘[w]here there is a plurality
of institutional normative orders, each with a functioning constitution (at least in the sense of a body of
higher-norms establishing and conditioning relevant governmental powers), [...] while none asserts or
acknowledges superiority over another [...], ‘constitutional pluralism’ prevails”??®, Remarkably, this
definition implicitly contains two other definitions: (i) instead of ‘legal’ order, MacCormick refers to
the ‘institutional normative’ order; and (ii) when referring to the ‘constitution’, MacCormick defines
this as any ‘body of higher-norms establishing and conditioning relevant governmental powers’. The
traditional statist constitutional paradigm, which presumes an analytical link between the legal
constitution, democracy as a foundational value and the authority of the state®® is thereby disregarded.

226 | agree with Alexander Somek, who argues that pluralism is a reformulation of either monism or dualism. See Somek 2012,
cit. supra n. 4.

227 This, the paper argues, reflects the shift from a Hartian to a Dworkinian (or even Kantian) approach to transnational law.
This is further elaborated in section 2.2.

228 N. MacCormick, Questioning sovereignty: Law, State and nation in the European Commonwealth, Oxford, Oxford
University Press, 1999, 104.

229 This is borrowed from M. Kumm, “The Cosmopolitan turn in Constitutionalism”, in J. L. Dunoff and J. P. Trachtman (eds.),
Ruling the World, Cambridge, Cambridge University Press, 2009, 265.
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Below | will demonstrate that MacCormick arrives at his conceptualization of CP by applying tools of
descriptive sociology to a specific ontological claim. The latter — which is inspired by Hart*° and
conceives of law as a normative structure constituted and systematized by institutional practice — is at
the core of his concept of CP?! and should therefore be explored in depth.

The Hartian origins of constitutional pluralism

Hartian positivism conceives of law as a system that is constituted by the union of primary rules of
conduct and secondary rules, among which the ‘rule of recognition’ figures prominently?®. This rule of
recognition — which sets out the criteria for norms to be recognized as valid law and is therefore
ontologically constitutive — is considered to be rooted in customary social praxis?®.The importance of
this claim for MacCormick’s theory of constitutional pluralism can hardly be overstated, as 1 will
elaborate below. The being of law, in Hartian logic, is both induced from and constitutive of the
discourse and ‘official behavior’ by ‘officials’?* or, more specifically, by ‘courts’?®®. In other words,
for Hart, official institutional practice systematizes the normative space, thereby existentially
constituting law?%, As I will discuss below, this broad inclusiveness is also at the core of MacCormick’s
concept of CP.

MacCormick explicitly roots his paradigm of CP in this Hartian approach?’. In line with Hart, for
MacCormick, institutional praxis is the locus where law emerges from: the rule of recognition, which
constitutes law and determines its validity, ‘depends on deliberative practice and emergent custom’ and
is revealed through official ‘practice and argumentation®?®, Until this point, MacCormick formulates
Hart’s claims in a standard and neutral way. To arrive at CP, however, MacCormick takes an important
and controversial leap?®. Since the rule of recognition is induced from an institutional practice that is
inherently volatile and dynamic, MacCormick argues, the rule can and must ‘evolve and develop over
time’24, In other words, since law’s validity follows institutional praxis, any changes in the spatial and
structural features of this praxis — i.e. the transnationalization of institutional regulatory processes —
impact legal validity. This self-proclaimed ‘evolutionary interpretation’ of the Concept of Law is not
articulated by Hart, who embeds his jurisprudential theory firmly within the confines of the nation state.
MacCormick acknowledges this, stating that ‘the pluralistic or polycentric potentialities’ of Hart’s
ontology remain ‘more a potential than an actual virtue of [Hart’s] work’?*. For MacCormick, however,
this national focus of Hart’s institutional jurisprudence is merely a matter of historical contingency; the

230 The impact of Hart’s positivism on MacCormick is also clear in earlier work, see N. MacCormick, H.L.A. Hart, Stanford,
Stanford University Press, 1981.

231 See MacCormick 1999, cit. supra n. 17, 102.
232 H,L.A. Hart, The Concept of law, Oxford, Oxford University Press, 1961, 108-116.

233 A contrario with Kelsen’s transcendental, Kantian, notion of the grundnorm as a ‘presupposed’ ultimate source of validity.
See J. Coleman, The Practice of Principle, Oxford, Clarendon Press, 2001; A. Marmor, “Legal Conventionalism,” Legal
Theory, Vol. 4, 1998, 509.

234 H,L.A. Hart, The Concept of law, Oxford, Oxford University Press, 1961, 115-116.
235 |pid., 108.
236 |bid.

237 N. MacCormick, “Beyond the sovereign state”, The Modern Law Review Vol. 56:1, 1-18, 1993. Interestingly, Maduro
considers this work to be at the roots of his constitutional pluralism: quoted in M. Avbelj and J. Komarek (eds.), “Four
Visions of Constitutional Pluralism”, EUI Working Paper Law No. 2008/21, 12.

238 MacCormick 1993, cit. supra n. 26, 5-6.

239 Deliberately going against the interpretation of Hart’s relevance for EU law, in F.E. Dowrick, “A model of the European
communities’ legal system”, Yearbook of European Law Vol. 3, 169-239, 1983.

240 MacCormick 1993, cit. supra n. 26, 5-6.
241 bid. 9.
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‘once-for-all cut-and-dried quality’ of the rule of recognition should be denied. The latter should
therefore be considered as a living concept, a product of decentralized institutional change.

The conclusion from MacCormick’s ‘dynamic’ approach to Hart is that any change in, or a
fragmentation of, ‘official’ institutional praxis has the potential to generate a new rule of recognition,
which determines distinct criteria of validity that shape an autonomous legal system?*2. This nascent
legal system can coexist and substantively overlap with pre-existing legal systems without losing its
systematic character and without being invalidated. The validity of norms within each legal system is
determined by their own dynamic processes of institutional (legislative, judicial and executive) practice
and doctrinal development. Consequently, since institutional practice autonomously shapes and
systematizes the legal system, institutional fragmentation leads to legal pluralism. Applied to the
changing landscape of global governance and the emergence of transnational law, this jurisprudential
step clearly allows for an endless multiplication of rules of recognition. (Global) institutional
fragmentation and (global) legal pluralism are jurisprudentially equated.

From legal to constitutional pluralism

MacCormick’s claim is, therefore, first and foremost, a claim with respect to the ontology of law that
results in a theory of legal pluralism. While pluralism was traditionally linked to an anthropological or
sociological exploration of normative pluralism in non-Western societies?*, lately it has also become
pivotal to the study of global governance, which is pointed out by the proliferation of literature on
‘transnational law’, ‘global legal pluralism’ or ‘global administrative law’?**. MacCormick underwrites
this notion of global legal pluralism on different occasions, claiming that ‘state law is not the only kind
of law that there is, [there is also] international law, the law of organized associations of states [...], the
law of churches, [...] laws of games and laws of [...] sporting associations’?*> and that we should
abandon the foundational fixation on state-law, which unrightfully marginalizes ‘international law’,
‘canon law and church law’ and the ‘living law of social institutions like universities, firms or
families’*, It is remarkable that MacCormick roots this pluralist claim in the system-theory of Hart,
which is traditionally conceived as a hierarchical, statist account of holistic legal validity?*’. To
understand how MacCormick abandons the hierarchical feature of Hart’s positivism and employs the
model in favor of CP, we need to turn to his constitutional paradigm.

MacCormick’s constitutional pluralism goes beyond the claim that a plurality of valid normative orders
can coexist in one social space (a commonly accepted and quite pedestrian observation): it relates to
ultimate authority (legal sovereignty) and the relationship between institutionally constituted legal
systems?#, The bridge between pluralism and constitutionalism?*® expresses these aims and requires
MacCormick to develop a constitutional paradigm. This is his definition: ‘the ‘constitution’ of any such

242 See H.L.A. Hart, The Concept of law, Oxford, Oxford University Press, 1961, 44; MacCormick, Legal Reasoning and Legal
Theory, Oxford, Oxford University Press, 1978.

243 See S.F. Moore, “Law and social change: the semi-autonomous social field as an appropriate subject of study”, Law and
Society Review, Vol 7 (4), 1973; S.E. Merry, “Legal Pluralism”, Law and society review, Vol. 22 (5), 1988.

244 See, for example, W. Twining, General jurisprudence: understanding law from a global perspective, Cambridge,
Cambridge University Press, 2009; Tuori 2014, cit, supra n. 1; Halliday and Shaffer 2015, cit. supra n. 1; Kingsbury 2012,
cit. supran. 2.

245 MacCormick 1999, cit. supra n. 17, 114,
246 MacCormick 1993, cit. supra n. 26, 14.

247 Tuori, for example, claims that pluralism of legal orders ‘challenge[s] [...] the Kelsenian-Hartian hierarchical view of law’.
See Tuori 2014, cit, supra n. 1, 25.

248 MacCormick 1999, cit. supra n. 17, 109. The relational aspect of CP is also highlighted in Walker 2002, cit. supra n. 6.

249 With this step, the jurisprudential argument implicitly transmutes into an argument of political theory.
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[institutional normative] order?° can best be defined in terms of the establishment and empowerment of
the agencies (‘institutions’ in one sense) that perform the roles of enunciating, executing, administering
or judging about the norms whose institutional character is established by the very exercise of those
powers’. This establishment, MacCormick claims, ‘is itself achieved by institutional acts’. So far, the
constitutional argument seems to be circular: institutional acts determine the constitutional validity of
institutional acts. ‘To avoid infinite regress’, the argument acknowledges, ‘it is necessarily the case that
some ultimate empowering norms be informal and customary or conventional in character’. These
empowering elements, MacCormick concludes, ‘can be self-referential’?!. In other words, not only
does institutional praxis determine legal validity (leading to legal pluralism) in MacCormick’s model,
it also constitutes ultimate constitutional authority in a self-referential fashion (constitutional pluralism).
This is quite a revolutionary line of reasoning: with a stroke of the pen, MacCormick transformed Hart’s
jurisprudential positivist theory on the concept of law into a constitutional paradigm on the question of
ultimate authority in the sphere of global governance and the interface between domestic and
transnational law. While Hart’s positivist theory was embedded in a static sovereign model of national
constitutionalism, which it did not aim to contest, constitutionalization in MacCormick’s ontological
frame can be multiplied by mere self-referential institutional practice. Whenever this self-referential
institutional exercise does not voluntarily imbed the nascent legal system in a pre-existing constitutional
frame, it stands free from it. Concretely, MacCormick’s paradigm necessarily considers organisations
such as FIFA, ICAO or ICAN to be not only valid venues of transnational law-making, but independent
constitutional orders. The gap between institutional pluralism and CP is therefore not of categorical
nature, it can be bridged in a strict self-referential fashion.

The end of sovereignty

A logical consequence of this denial of all constitutional interdependency, is that MacCormick has to
abandon legal hierarchy in favor of ‘interaction’?2, The question of hierarchy or heterarchy?® in this
understanding is determined by institutional subjectivity, i.e. self-reflexive praxis determines ultimate
authority. This creates a constitutional paradox: the ‘officials’ assigned with the task of determining
final legal authority derive their capacity to do so on the basis of that very determination?*. MacCormick
underwrites this problem, but does not seek a way out. His claim is that ‘[s]uch paradox, such question-
begging, such circularity of reasoning, is perhaps built into our very understanding of [legal] system’?,
Indeed, the ontological assimilation of ‘law’ and ‘authority’ with self-referential institutional practice
renders this circularity inevitable. Consequently, according to MacCormick’s constitutional paradigm,
there can be no categorical gap between Tuori’s understanding of system pluralism, i.e. pluralism of
institutional normative orders®®, and ‘constitutional pluralism’. In conclusion, it is clear that
MacCormick’s adaptation of Hartian legal positivism grants legal validity and supreme constitutional
authority to all normative edicts that emerge from systematized, autonomous and self-legitimizing
institutional practice. Bluntly put, it seems that MacCormick’s ontology would have to consider ISIS as
an autonomous constitutional order.

250 1t follows from the previous paragraph that this ‘institutional normative order’ necessarily constitutes a ‘legal order’. This
is also underlined by MacCormick 1999, cit. supra n. 17, 102.

251 |bid., 102 (emphasis added).
252 |bid., 117-118.

253 See D. Halberstam, “Constitutional heterarchy: the centrality of conflict in the European Union and the United States”, in
J. L. Dunoff and J. P. Trachtman (eds.), Ruling the World, Cambridge, Cambridge University Press, 2009, 326-355.

254 One could argue, however, that this paradox very accurately describes the determinations by the ECJ in the Costa v Enel
and Van Gend en Loos cases and in the Kadi case.

255 MacCormick 1999, cit. supra n. 17, 109.
256 Tyori 2014, cit, supran. 1, 26.
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MacCormick’s claim, however, is not only of a conceptual nature. Applying his ontological claim —
defining the legal system as an institutional normative order and constitutional authority as derivative
of self-referential practice — to the European political reality, he develops the descriptive claim that the
European Union and its member states are in a state of constitutional heterarchy?’. On both sides, claims
of ultimate legal authority are being voiced and separate set of criteria of validity have been
developed?®, Holding the relevant case-law against MacCormick’s ontological blueprint, the conclusion
of non-hierarchical CP in the European political space seems inevitable. But why should it stop there?
While the descriptive elements of MacCormick’s theory are solely focused on the relationship between
the EU and its member states?®®, the repercussions of his ontological claim stretch far beyond. He
acknowledges that the edicts of an ‘international church’ might relate to states in the fashion of CP%°,
Consequently, should the same not be argued also about the WTO?%1, the European human rights regime
or even the mafia?®??

MacCormick’s concepts of legal validity and constitutionalism have no way to withhold constitutional
authority from the contingent multitude of institutional normative structures that shape the transnational
regulatory space. In terms of the theory on transnational law, the ‘polycentrism’ of legal systems
inevitably results in CP?%3, Descriptive sociology now becomes a tool for endless constitutional
multiplication, and thereby, the identification of different layers of potential constitutional conflict. As
MacCormick rightfully underlines, this can only lead to the end of sovereignty, understood as ‘near
absolute legislative power’®4, The end of sovereignty is for MacCormick not only factually
undeniable?®®®, it is also desirable since it may ‘release us from the conceptual fetters of juridical
foundationalism’2%®, The sociopolitical — i.e. ‘We the People’ — and normative convergence points of
this juridical foundationalism, which characterize traditional statist accounts of legal sovereignty and
constitutional authority?®’, are disregarded in MacCormick’s constitutional model: institutional praxis
determines legal validity and ultimate authority, and splinters the legal landscape in endless
heterarchical venues of normativity. The polycentric interpretation of Hart clearly generates analytical
consequences beyond general jurisprudence.

MacCormick’s constitutional paradigm in the light of constitutional theory

A third part of the analysis of the original account of CP — after addressing ontology and sovereignty —
relates to the normative repercussions of MacCormick’s theory. Contrary to a broad legacy of

257 See MacCormick 1999, cit. supra n. 17, 117-120 and MacCormick 1993, cit. supra n. 26, 8.

258 On the level of the European Union, the classic case-law is: Case 26/62 Van Gend en Loos v Nederlandse administratie der
belastingen [1963], ECR 1 and Case 6/64, Costa v ENEL [1964], ECR 585.

259 On the basis of how the argument is constructed one could even argue that the conceptual work is developed solely to shed
light on this relationship in favor of the Union’s constitutional independence.

260 MacCormick 1999, cit. supra n. 17, 104,

261 On the constitutional nature of WTO law, see C. Joerges and E.U. Petersmann (eds.), Constitutionalism, multilevel trade
governance and social regulation, Oxford, Hart Publishing, 2006.

262 This is hinted at by Loughlin 2014, cit. supra n. 6, 16. MacCormick seems to point this out himself, in MacCormick 1993,
cit. supra n. 26, 15.

263 Tuori 2014, cit, supran. 1, 16.
264 MacCormick 1993, cit. supra n. 26, 14.

265 <]t seems obvious that no state in Western Europe any longer is a sovereign state’, see MacCormick 1993, cit. supra n. 26,

14.
266 1hid., 16.

%67 This is argued brilliantly in M. Loughlin, “The concept of constituent power”, European Journal of Political Theory Vol.
13, 2014.
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constitutional theory?®, his institutional constitutional paradigm does not link constitutionalism to any
substantive normative standard?®, nor to any constituent power (as will be further elaborated in section
3 below). Therefore, MacCormick cannot normatively contain the proliferation of constitutional orders.
On this basis, Loughlin argues that MacCormick’s theory suffers from the ‘fallacy of equivalence’?°;
every legal system or every constitutional order is supposedly of equal normative significance. This is
a necessary consequence of the fact that legal positivism is the ontological backbone of his reasoning?’.
The difference with traditional jurisprudential accounts, however, is that the latter differentiate between
the law’s internal validity and its normative legitimacy?’?. Due to MacCormick’s instrumentalization of
the positivist concept of law in favor of a specific normative project, i.e. the replacement of sovereignty
with CP, this distinction between validity and normativity is blurred: MacCormick argues for the
normative legitimacy of transnational law-making by making reference to the jurisprudential criteria of
validity, as formulated by Hart. This conceptual obfuscation is also central to the democratic deficit of
CP, as exposes in section 3.

Apart from embracing moral relativism, the non-hierarchical co-existence of constitutional orders also
seems difficult to rhyme with the rule of law principle, since, as MacCormick acknowledges, ‘the
maintenance between overlapping systems in [the case of CP] is a matter of political decision, not a
built-in feature of law as such’?”. This claim is reiterated in his later work: ‘acceptance of a radically
pluralistic conception of legal systems entails acknowledging that not every legal problem can be solved
legally’?"*. The conclusion is that ‘there will necessarily have to be some political action to produce a
solution’?”, Political deliberation seems necessary to resolve the tension of ultimate authority,
MacCormick argues, but he provides no indication on the formal processes of the deliberation, nor does
his theory provide any substantive limits on its outcomes. An unavoidable repercussion of
MacCormick’s theory is therefore that a stable continuation of conflict-resolution is ultimately
dependent on contingent ‘equilibria of power’?’®,

It is remarkable how far MacCormick’s concept of CP stands from the traditional virtues of
constitutional theory. While MacCormick frames his conceptual approach to transnational law in a
constitutional language, he dismisses (i) the subordination of politics to law (the principle of legality);
(ii) the recognition of hierarchical superiority of fundamental rights (the principle of substantive justice);
and (iii) the origin of constitutional authority (the principle of democracy).

Six years after developing the concept of CP, MacCormick tried to remedy the issues of substantive
relativism and legal indeterminacy by seeking refuge to the concept of ‘pluralism under international
law’, according to which ‘the obligations of international law set conditions upon the validity of state
and of community constitutions and interpretations thereof, and hence impose a framework on the
interactive but not hierarchical relations between systems’?’”. This is puzzling. By reanimating Kelsen’s
monism — the common subordination of the legal system of the EU and its member states to validation

268 The tenets of which are briefly set out by Kumm, see Kumm 2009, cit. supra n. 18, 259.
269 MacCormick 1993, cit. supra n. 26.
270 |_oughlin 2014, cit. supra n. 6, 16.

271 Reference can be made to the dichotomy between law and morality in the work of Kelsen and Hart. See H. Kelsen, Pure
Theory of Law, M. Knight, trans., Berkeley, University of California Press, 1967; H.L.A. Hart, The Concept of law, Oxford,
Oxford University Press, 1961, 108-116.

272 A champion of this argument is J. Raz, The Authority of Law, Oxford, Oxford University Press, 1979; the claim is also
recurrent in H.L.A. Hart, The Concept of law, Oxford, Oxford University Press, 1961.

273 MacCormick 1993, cit. supra n. 26, 9.

274 MacCormick 1999, cit. supra n. 27, 119.

275 1pid., 120.

276 See A. Somek, The cosmopolitan constitution, Oxford, Oxford University Press, 2014, 21.
277 MacCormick 1999, cit. supra n. 17, 118.
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by some third system?® — MacCormick explicitly contradicts his own ontological architecture.
According to the latter, the international legal order surely constitutes a legal system with a distinct rule
of recognition, i.e. a ‘third perspective on the relationships in question, a further non-hierarchical
interacting system’2’®, But the norms of international law can take myriad different forms in each legal
system, depending on diverging grounds of validity and different interpretative practices: some systems
might completely absorb them, others not at all. To construct hierarchy, one would have to go further
and assume that international law does not only provide norms and interpretative tools to be used by
authoritative judicial actors in different legal systems, but also penetrates these legal systems on its own
grounds of validity and according to its own interpretative practices. Thereby, the possibility arises that
an institutionally construed rule of recognition within a legal order (the EU for example) is exogenously
invalidated. This clearly defeats the very premises on which constitutional pluralism is built, i.e. the
autonomous, self-referential constitution of legal validity and constitutional authority. Since ‘pluralism
under international law’ assumes the existence of a legal system with the authority to invalidate
divergent rules of recognition — however dynamic and argumentative they are construed by authoritative
powers in the distinct institutional spheres — it is conceptually incompatible with the dynamic
interpretation of Hart’s positivist system theory, which gave rise to MacCormick’s theory on CP in the
first place. In sum, ‘constitutional pluralism under international law’ is logically inconsistent and self-
defeating. Employing MacCormick’s concept of law that gave birth to the concept of CP, there can only
be ‘radical pluralism’.

Conclusion

In this section I have demonstrated that MacCormick’s account of CP is not preoccupied with the
constitutionalization of pluralism or fragmentation, i.e. with providing a constitutional frame that
overarches and organizes the co-existence and intersection between national and transnational law. On
the contrary, his notion of CP embraces normative multiplication: the model pluralizes the concept of
constitutionalism, it does not constitutionalize the reality of pluralism. This pluralization is achieved by
dynamically applying Hart’s institutional concept of law to the contemporary phenomenon of
transnational law or global regulatory governance. MacCormick instrumentalizes Hart’s jurisprudential
theory not only in f