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Thesis	Summary	

	

Transparency	 of	 trade	 regulations	 by	 all	 WTO	 Members	 is	 essential	 for	 open,	 fair	 and	

predictable	trade	relations.	Because	of	the	negative	integration	process	followed	by	the	WTO	

Agreements,	 a	 myriad	 of	 different	 regulations	 apply	 in	 all	 WTO	 Members	 and	 have	 the	

potential	of	affecting	international	trade.	With	the	progressive	lowering	of	tariffs	since	1947,	

these	 differing	 regulations	 remain	 the	 most	 significant	 barriers	 to	 trade,	 and	 the	 most	

difficult	 to	 reduce.	The	Agreements	on	Sanitary	and	Phytosanitary	 (SPS)	measures	and	on	

Technical	Barriers	to	Trade	(TBT)	provide	the	most	comprehensive	frameworks	to	address	

the	costs	arising	from	such	regulatory	diversity,	through	extensive	obligations	on	regulatory	

transparency	and	cooperation	and	introducing	elements	of	positive	integration.	

Does	 transparency,	 within	 the	 SPS	 and	 TBT	 Agreements	 prevent	 disputes	 from	 rising,	 or	

ensure	 all	 Members	 access	 necessary	 information	 to	 raise	 more	 and	 better	 disputes?	

Through	 a	 presentation	 of	 the	 legal	 obligations	 and	 institutional	 framework	 of	 the	 two	

agreements	(Part	I),	an	in-depth	analysis	of	the	issues	encountered	by	WTO	Members	in	the	

implementation	 of	 the	 two	 Agreements	 and	 raised	 as	 trade	 concerns	 in	 the	 SPS	 and	 TBT	

Committees	(Part	II),	and	a	study	of	the	factors	leading	to	disputes	and	transparency’s	role	in	

addressing	them	(Part	III),	this	thesis	will	demonstrate	that	transparency	as	it	exists	under	

the	 two	 agreements	 has	 the	 potential	 to	 both	 complement	 dispute	 settlement,	 by	 giving	

equal	 access	 to	 information	 for	 Members	 to	 raise	 disputes,	 and	 substitute	 dispute	

settlement,	by	fostering	dialogue	between	Members	before	their	frictions	escalate	to	formal	

disputes.	 In	 this	 sense,	 the	 strength	 of	 the	WTO	 legal	 and	 institutional	 system	 goes	 well	

beyond	 its	 dispute	 settlement	 system,	 with	 enforcement	 of	 WTO	 obligations	 fostered	 by	

better	 information	sharing	and	dialogue	among	Members	 themselves,	 through	non-judicial	

means.	
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Country	Classification	

This	country	classification	is	used	throughout	the	thesis	to	reflect	the	WTO	Members	active	

in	 the	 WTO	 transparency	 and	 dispute	 settlement	 mechanisms,	 beyond	 the	 traditional	

division	 between	 developed	 and	 developing	 countries	 and	 LDCs.	 It	 brings	 more	 nuances	

among	 developed	 and	 developing	 countries,	 and	 therefore	 aims	 to	 distinguish	 those	who	

truly	engage	in	the	system	from	those	who	still	remain	passive.		

G2:	EU,	US	

BRICS:	Brazil,	Russia,	India	China,	South	Africa	

IND	(OECD	Members	and	other	Industrialized	countries):	

Australia;	 Canada;	 Chile;	 Hong	 Kong,	 China;	 Iceland;	 Israel;	 Japan;	 Korea;	 Luxemburg;	

Liechtenstein;	Mexico;	New	Zealand;	Norway;	Singapore;	Switzerland;	Turkey.	

DEV	(Developing	countries):		

Albania,	 Antigua	 and	 Barbuda,	 Argentina,	 Armenia,	 Bahrain,	 Barbados,	 Belize,	 Bolivia,	

Botswana,	 Brunei	 Darussalam,	 Cameroon,	 Cabo	 Verde,	 Colombia,	 Congo,	 Costa	 Rica,	 Cote	

d'Ivoire,	 Cuba,	 Cyprus,	 Dominica,	 Dominican	 Republic,	 Ecuador,	 Egypt,	 El	 Salvador,	 Fiji,	

Gabon,	Georgia,	Ghana,	Grenada,	Guatemala,	Guyana,	Honduras,	 Indonesia,	 Jamaica,	 Jordan,	

Kenya,	 Koweit,	 Kyrgyz	 Republic,	 Macao,	 Malaysia,	 Maldives,	 Malta,	 Mauritius,	 Moldova,	

Mongolia,	 Montenegro,	 Morocco,	 Namibia,	 Nicaragua,	 Nigeria,	 Oman,	 Pakistan,	 Panama,	

Papua	 New	 Guinea,	 Paraguay,	 Peru,	 Philippines,	 Qatar,	 Saint	 Kitts	 and	 Nevis,	 Saint	 Lucia,	

Saint	 Vincent	 and	 the	 Grenadines,	 Samoa,	 Saudi	 Arabia,	 Sri	 Lanka,	 Suriname,	 Swaziland,	

Chinese	 Taipei,	 Tajikistan,	 Thailand,	 the	 former	 Yugoslav	 Republic	 of	 Macedonia,	 Tonga,	

Trinidad	and	Tobago,	Tunisia,	Ukraine,	United	Arab	Emirates,	Uruguay,	Venezuela,	Viet	Nam,	

Zimbabwe	
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Least	Developed	Countries	(LDCs)1	

Afghanistan,	Angola,	 Bangladesh,	Benin,	 Burkina	 Faso,	 Burundi,	 Cambodia,	 Central	African	

Republic,	 Chad,	 Democratic	 Republic	 of	 the	 Congo,	 Djibouti,	 The	 Gambia,	 Guinea,	 Guinea-

Bissau,	 Haiti,	 Lao	 People's	 Democratic	 Republic,	 Lesotho,	 Madagascar,	 Malawi,	 Mali,	

Mauritania,	Mozambique,	Myanmar,	Nepal,	Niger,	Rwanda,	 Senegal,	 Sierra	Leone,	 Solomon	

Islands,	Tanzania,	Togo,	Uganda,	Vanuatu,	Yemen,	Zambia.			 	

																																																								

1 	This	 list	 comprises	 the	 WTO	 Members	 who	 are	 considered	 LDCs	 according	 to	 UNCTAD.	

http://unctad.org/en/pages/aldc/Least%20Developed%20Countries/UN-list-of-Least-Developed-

Countries.aspx		
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Introduction	

“If	the	broad	light	of	day	could	be	let	in	upon	men’s	actions,	it	would	purify	them	as	

the	sun	disinfects.”	–	Louis	D.	Brandeis,	1891.		

With	these	words,	American	Associate	Supreme	Court	Justice	Louis	Brandeis	was	one	of	the	

pioneers	in	bringing	transparency	into	the	American	legal	system.	His	metaphor	of	sunlight	

and	 its	 “disinfectant”	 benefits	 has	 been	 cited	 extensively	 in	 domestic	 law	 to	 describe	

transparency	 policies	 and	 to	 express	 their	 potential	 advantages.	 Recently,	 Mavroidis	 and	

Wolfe	 have	 applied	 this	 image	 to	 the	WTO	 context,	 noting	 that	 “transparency	 contributes	

more	to	social	order	than	does	coercion”	and	“Transparency	ought	to	improve	the	operation	

of	the	trading	system	by	allowing	verification	by	all	Members	that	national	law,	policy,	and	

implementation	 achieve	 the	 objective	 intended	 by	 the	 agreements.”	 (P.	 C.	 Mavroidis	 and	

Wolfe	2015)	

Taking	 this	now	famous	 image	as	a	starting	point	 to	study	 transparency	 in	WTO	Law,	 this	

thesis	 will	 explore	 the	 provisions	 within	 the	 WTO	 Agreements	 that	 set	 an	 obligation	 of	

transparency,	 in	 a	 way	 that	 ‘purify’	 or	 ‘disinfect’	 trade	 regulations.	 In	 other	 words,	 the	

provisions	 that	encourage	Members	 to	disclose	 information	 in	a	way	 that	 results	 in	better	

compliance	with	WTO	obligations.		

The	 author	 will	 argue	 that	 in	 the	 specific	 contexts	 of	 the	 Agreements	 on	 Sanitary	 and	

Phytosanitary	 measures	 (‘SPS	 Agreement’)	 and	 on	 Technical	 Barriers	 to	 Trade	 (‘TBT	

Agreement’),	 transparency	 has	 a	 crucial	 role	 to	 play	 in	 ensuring	 implementation	 of	 the	

Agreements,	and	acts	both	as	a	substitute	and	a	complement	to	dispute	settlement.	On	one	

hand,	it	is	used	by	Members	to	ensure	predictability	of	trade	policies,	to	improve	the	quality	

of	domestic	policies	through	cooperation,	and	to	address	trade	frictions	before	they	escalate	

to	 the	 level	 of	 a	 formal	 dispute.	 As	 such,	 transparency	 substitutes	 dispute	 settlement	 by	

managing	tensions	and	preventing	formal	disputes	from	being	raised.	On	the	other	hand,	for	

the	few	cases	where	frictions	do	persist,	the	information	gathered	throughout	the	different	

levels	of	transparency	will	be	essential	for	all	Members	to	be	able	to	bring	a	case	to	dispute	
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settlement.	Transparency	therefore	complements	dispute	settlement,	by	equalizing	access	to	

the	WTO	Dispute	Settlement	Body.		

The	underlying	aim	of	this	thesis	will	be	to	show	that	the	strength	of	the	WTO	legal	system	

goes	 beyond	 the	 Dispute	 settlement	 system.	 Indeed,	 although	 the	 DSB	 is	 a	 significant	

achievement	for	enforcement	between	sovereign	States,	the	transparency	obligations	set	by	

the	 SPS	 and	 TBT	 Agreements	 allow	 Members	 themselves	 to	 be	 the	 monitors	 of	

implementation	by	other	Members,	in	a	cooperative	manner.	

	

The	multilateral	trading	system	is	characterized	today	by	a	fragmentation	of	the	production	

cycles	between	different	countries	and	companies	in	what	is	commonly	referred	to	as	‘global	

value	chains’,	multiplying	the	regulations	applicable	to	the	traded	goods	and	services.	Take	

the	example	of	cigarettes.	As	plants,	 tobacco	 leaves	may	be	subject	to	measures	restricting	

the	amount	of	pesticides	or	genetic	engineering	that	are	used	in	their	production	to	protect	

the	environment	as	well	as	the	consumers	from	effects	to	their	human	health.	The	chemical	

and	additives	used	 to	 then	process	 the	plant	 leaves	 at	 the	manufacture	 stage	may	also	be	

subject	to	specific	limitations	on	the	effects	their	use	may	have	on	human	health	and	safety.	

The	 design	 on	 the	 package	 may	 be	 subject	 to	 certain	 labelling	 conditions	 to	 inform	 the	

consumers	 of	 the	 composition	 of	 the	 cigarettes	 and	 the	 risks	 for	 their	 health.	 Finally,	 the	

import	of	cigarettes	may	be	subject	to	a	certain	tariff	to	control	their	flow	into	the	country.		

From	 a	 trade	 perspective,	 all	 these	 measures	 represent	 obvious	 added	 costs	 for	 the	

companies	 producing	 the	 cigarettes.	 The	 tariff	 imposed	 at	 the	 border	when	 cigarettes	 are	

imported	 is	 the	most	 typical	 form	 of	 ‘trade	 barrier’	 addressed	 by	 signatory	 parties	 to	 the	

General	Agreement	on	Tariffs	and	Trade	since	1947,	through	negotiations	among	the	parties	

on	the	level	of	tariffs.	Their	legality	is	therefore	relatively	simple	to	determine,	as	it	depends	

on	the	concessions	agreed	upon	by	the	country	in	question.	The	first	three	types	of	measures	

described,	 that	 aim	 to	 protect	 the	 environment,	 human	 health,	 or	 consumer	 information,	

concern	 conditions	 for	 the	 sale	 of	 cigarettes	 in	 a	 specific	market	 and	 therefore	 represent	

measures	‘beyond	the	border’.	In	the	GATT	of	1947	they	were	only	restricted	to	the	extent	
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that	they	were	discriminatory.	In	other	words,	Members	could	decide	on	whichever	policies	

they	estimated	relevant	as	long	as	they	applied	them	in	the	same	manner	to	both	domestic	

and	 foreign	 producers.	 However,	 as	 countries	 became	 increasingly	 conscious	 of	 the	

significance	 of	 costs	 for	 trade	 that	 domestic	 regulations	 could	 represent,	 additional	

agreements	were	negotiated	and	concluded	under	 the	auspices	of	what	became	the	World	

Trade	Organization	in	1995.	The	Agreements	on	Sanitary	and	Phytosanitary	measures	(‘SPS	

Agreement’)	 as	 well	 as	 on	 Technical	 Barriers	 to	 Trade	 (‘TBT	 Agreement’)	 are	 the	 two	

particularly	 relevant	 articles	 for	 our	 example	 of	 cigarettes:	 broadly	 speaking,	 the	 SPS	

Agreement	applies	to	domestic	disciplines	aiming	to	protect	of	human,	animal	and	plant	life	

and	 health,	whereas	 the	TBT	Agreement	 applies	 to	measures	 relative	 to	 the	 protection	 of	

human,	animal	or	plant	life	or	health,	of	the	environment,	or	for	the	prevention	of	deceptive	

practices.	Both	agreements	underline	Members’	autonomy	to	adopt	measures	to	fulfil	these	

objectives,	while	setting	a	certain	number	of	conditions	to	avoid	that	such	measures	are	not	

unnecessarily	restrictive	of	international	trade,	or	discriminatory	against	foreign	producers.		

This	 ‘negative	integration’	approach,	through	which	Members	agree	to	not	trespass	certain	

obligations	 but	 remain	 free	 to	 determine	 the	 specific	 policies	 to	 apply,	 results	 in	 a	 highly	

heterogenous	regulatory	environment,	with	as	many	regulations	as	there	are	countries	and	

policy	issues	to	address,	all	of	which	have	the	potential	to	affect	trade.		

To	mitigate	the	negative	effects	of	such	regulatory	heterogeneity,	the	drafters	of	the	SPS	and	

TBT	 Agreement	 introduced	 a	 set	 of	 transparency	 requirements,	 not	 only	 to	 ensure	

knowledge	 and	 predictability	 of	 all	 these	 domestic	 measures,	 but	 also	 to	 encourage	

progressive	convergence	between	Members’	policies:	the	transparency	framework	of	these	

two	agreements	enables	regulatory	cooperation	from	the	early	stages	of	the	domestic	policy	

cycle.	Through	a	system	of	information	and	dialogue	centralized	by	the	WTO	Secretariat	and	

available	 to	all	164	Members	of	 the	WTO,	SPS	and	TBT	transparency	 is	 therefore	a	crucial	

factor	both	to	align	domestic	approaches	when	possible,	and	ensure	their	quality	and	public	

availability	when	different	policies	are	indeed	necessary.		

In	this	sense,	the	term	of	‘transparency’	throughout	this	thesis	will	refer	to	the	disclosure	of	

domestic	regulations	and	the	rights	this	entails	for	other	Members.	



20	

	

At	 the	 domestic	 level,	 regulatory	 transparency	 is	 defined	 as	 ‘…the	 capacity	 of	 regulated	

entities	to	express	views	on,	identify,	and	understand	their	obligations	under	the	rule	of	law’	

(Moïsé	2011,	31)	The	regulatory	transparency	included	in	the	WTO	obligations	implies	the	

same	benefits	for	regulated	entities,	but	creates	the	rights	to	express	views	on,	identify,	and	

understand	their	obligations	with	regards	to	the	other	WTO	Members	and	interested	parties	

within	them.		

Inherent	to	the	notion	of	regulatory	transparency	is	therefore	the	objective	of	going	beyond	

the	simple	disclosure	of	information	to	provide	a	true	understanding	of	transparency.	This	is	

pictured	by	 the	 term	of	 ‘Reasoned	 transparency’	used	by	Coglianese,	which	he	opposes	 to	

simple	release	of	information	through	‘fishbowl’	transparency.	Reasoned	transparency	

‘...demands	 that	 government	 officials	 offer	 explicit	 explanations	 for	 their	 actions.	

Sound	explanations	will	be	based	on	application	of	normative	principles	to	the	facts	

and	evidence	accumulated	by	decision	makers—and	will	show	why	other	alternative	

courses	 of	 action	were	 rejected.’	 Such	 sound	 explanations	 provide	 insights	 into	 the	

decision-makers	 rationale,	 which	 any	 exterior	 observer	 could	 not	 estimate.’	

(Coglianese	2009,	537)	

To	 picture	 the	 variety	 of	 transparency	 tools	 available	 in	 the	 WTO,	 the	 evolution	 of	

transparency	has	been	described	as	a	three-generation	proces2	through	which	transparency	

mechanisms	have	been	adapting	to	the	growing	range	of	areas	covered	by	WTO	Agreements,	

benefitting	 from	 institutionalization	 of	 the	 WTO,	 while	 also	 following	 the	 trends	 in	

transparency	policies	at	the	national	level.	

The	first	generation	transparency	provisions	are	those	that	respond	to	a	“right	to	know”,	

essentially	requiring	open	access	to	government	practice	to	hold	them	accountable	for	their	

																																																								

2	These	 three	 generations	 are	mainly	 developed	 in	 Fung,	 Archon,	Mary	Graham	and	David	Weil,	 (2007)	Full	

Disclosure:	 	 The	 Perils	 and	 Promise	 of	 Transparency	 (Cambridge;	 New	 York:	 Cambridge	 University	 Press).	

Wolfe	has	analyzed	WTO	 transparency	provisions	 in	 light	of	 these	 three	generations	 (eg.	Wolfe	2010;	Wolfe	

2013).	See	on	this	also	(P.	C.	Mavroidis	and	Wolfe	2015).		
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actions.	 In	the	GATT	integration	process	this	corresponds	to	transparency	measures	of	the	

early	 stages	 of	 the	GATT.	With	 a	 focus	 on	 reducing	 tariff	 barriers	 in	 the	 first	 years	 of	 the	

GATT,	the	transparency	mechanism	most	referred	to	was	the	publication	of	the	ceiling	which	

contracting	parties	set	for	their	import	tariffs	in	their	negotiations,	in	what	is	referred	to	as	

“schedules	of	concessions”.		

Article	X	GATT	on	publication	and	administration	of	 laws,	 today	considered	as	 the	general	

transparency	provision,	was	also	included	in	the	GATT	1947.	However,	it	still	played	quite	a	

limited	 role	 in	 terms	 of	 transparency,	 equivalent	 to	 the	 first	 “right-to-know”	 laws	 in	 the	

USA.3	Panels	referred	it	to	as	a	“subsidiary”	claim,4	and	contracting	parties	still	preferred	to	

base	 their	 claims	 on	 more	 “substantive”	 provisions	 such	 as	 article	 XI	 on	 quantitative	

restrictions	(Ala’i	2010,	p.	784).	

The	 first	 generation	 transparency	 in	 the	 WTO	 can	 also	 be	 described	 as	 “decentralized”	

transparency,	 in	which	governments	are	required	 to	publish	 their	measures	with	an	effect	

on	 trade5	and	 interested	 Members	 are	 expected	 to	 look	 for	 the	 information	 themselves,	

making	access	to	information	a	costly	and	lengthy	process.		

While	first	generation	transparency	is	essential	to	create	a	predictable	trading	environment,	

their	 effect	 remains	 limited	 regarding	 the	 possibility	 to	 influence	 the	 quality	 of	 the	

																																																								

		3	Article	X	is	said	to	have	been	adopted	on	the	basis	of	a	proposal	made	by	the	USA	in	1946,	with	very	similar	

language	as	in	the	original	US	draft,	inspired	by	their	recently	adopted	national	legislation	(Ostry	1998,	p.3).	In	

particular	the	Administrative	Process	Act	(APA)	adopted	in	1946,	cf	articles	553	et	s.	On	right	to	know	laws,	see	

(Fung	2007,	p.	25	-	26)	
4	Eg.	Panel	Report,	Japanese	Measures	on	Imports	of	Leather,	adopted	15	May	1984,	BISD	31S/94,	spec.	§57	
5	Eg.	 Article	 X	GATT.	 The	 interpretation	 of	 this	 article	 has	 also	 evolved	however,	 from	what	was	 considered	

only	 a	 subsidiary	 claim	under	 the	GATT,	 to	 a	 “principle	 of	 fundamental	 importance	 –	 that	 of	 promoting	 full	

disclosure	of	governmental	acts	affecting	Members	and	private	persons	and	enterprises,	whether	of	domestic	

or	 foreign	nationality.	 (…)”.	 (United	States	-	Restrictions	on	Imports	of	Cotton	and	Man-made	Fibre	Underwear,	

WT/DS24/AB/R,	adopted	25	February	1997,	at	20).	On	this	evolution,	see	Padideh	Ala’I,	From	the	Periphery	to	

the	Centre?	The	Evolving	WTO	Jurisprudence	on	Transparency	and	Good	Governance,	Journal	of	International	

Economic	Law,	11:779-802.	.	
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regulation	in	question.	Indeed,	some	traders	who	follow	closely	the	publication	journals	may	

become	acquainted	with	the	published	measures,	but	in	practice	the	majority	of	traders	will	

most	 likely	 only	 find	 out	 about	 the	 change	 of	 legislation	 when	 researching	 into	 the	

regulatory	environment	 in	 the	given	country,	or,	more	unfortunately,	when	 their	products	

get	stopped	at	the	border	for	non-compliance	with	new	requirements.		

A	more	accessible	source	of	information	is	therefore	key	for	traders	around	the	world	to	be	

well	 aware	of	 the	 regulations	 they	must	 comply	with	 in	each	different	export	market.	The	

WTO	 provides	 a	 privileged	 platform	 to	 centralize	 such	 information,	 particularly	 through	

second	generation	transparency.			

The	 second	 generation	 “targeted”	 transparency	 “mandates	 access	 to	 precisely	 defined	

and	structured	factual	information	from	private	or	public	sources	with	the	aim	of	furthering	

particular	policy	objectives”	(Fung	2007,	p.25)	and	aims	to	provide	“facts	that	people	want	

in	time,	places,	and	ways	that	enable	them	to	act”	(Ibid,	Preface,	page	XV).		

In	the	WTO,	second	generation	of	transparency	became	most	prominent	after	the	reforms	of	

the	 Uruguay	 Round	 (1986-1994),	 which	 triggered	 a	 change	 of	 paradigm	 in	 transparency,	

benefitting	 from	 the	 establishment	 of	 the	 WTO.	 Notification	 obligations	 became	 more	

systematic	 and	 were	 followed-up	 with	 reviews	 by	 special	 ‘committees’	 within	 the	 WTO	

Secretariat.	The	Trade	Policy	Review	Mechanism	(TPRM)	was	established,	with	the	specific	

goal	 of	 contributing	 ‘to	 the	 smoother	 functioning	 of	 the	 multilateral	 trading	 system,	 by	

achieving	greater	transparency	in,	and	understanding	of,	the	trade	policies	and	practices	of	

Members.’6	Overall,	 the	 WTO	 Secretariat	 started	 ‘centralizing’	 information	 increasingly,	

ensuring	a	certain	responsibility	in	gathering	the	information,	in	providing	for	a	platform	for	

members	 to	discuss	measures	disclosed,	or	even	eventually	 in	giving	an	appreciation	with	

regards	to	their	impact	on	the	multilateral	trading	system.7		

																																																								

6	Paragraph	A,	Annex	III	of	the	Marrakesh	Agreement.		
7	I	owe	this	distinction	between	centralized	and	decentralized	transparency	to	P.	Mavroidis.		
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Many	 new	 agreements	 were	 also	 concluded	 under	 the	 WTO	 framework,	 most	 of	 them	

including	 a	 general	 transparency	 provisions,	 with	 a	 wide	 range	 of	 different	 transparency	

requirements.	 This	 led	 to	 a	 further	 centralization	 of	 information	 today	 by	 the	 WTO	

Secretariat.	 This	 centralized	 transparency	 covers	 very	 different	 types	 of	measures,	 which	

may	for	instance	require	Members	to	notify	them	to	the	WTO	Secretariat8,	to	report	on	their	

measures	in	view	of	submitting	their	trade	policy	landscape	to	review	by	a	special	body9,	to	

cross-notify	measures	of	other	Members	not	yet	notified.10		

With	 the	 ambition	 of	 greater	 transparency	 through	 centralized	 information,	 certain	

Agreements	 also	 introduced	 provisions	 related	 to	 transparency	 provisions	 per	 se,	 that	

enable	 dialogue	 between	WTO	Members.	 The	 SPS	 and	 TBT	Agreements	 therefore	 require	

Members	to	allow	reasonable	time	for	comments	to	notifications,	take	these	comments	into	

consideration,	and	discuss	these	comments,	 for	 instance.11In	addition,	practice	has	evolved	

into	 enabling	 such	 dialogue	 among	 Members	 in	 the	 SPS	 and	 TBT	 Committees.	 As	 such,	

Members	 now	 raise	 specific	 trade	 concerns	 (STCs)	with	 regards	 to	 other	Members’	 trade	

policies	or	practices.	This	represents	a	critical	progress	in	improving	the	accessibility	of	the	

information,	 facilitating	 and	 reducing	 the	 cost	 of	 the	 process	 for	 Members	 and	 other	

interested	parties	to	find	necessary	information.		

The	third	generation	“collaborative”	transparency	is	based	on	the	‘efficiency	of	procuring	

information’	(P.	C.	Mavroidis	and	Wolfe	2015,	3).	The	SPS	and	TBT	Agreements	set	up	in	this	

regard	 the	 obligation	 to	 establish	 enquiry	 points.12	More	 recently	 practice	 has	 evolved	 to	

make	 use	 of	 the	 new	 sharing	 and	 disclosing	 opportunities	 offered	 by	 new	 information	

technologies,	 empowering	 ‘information	users	 themselves	 to	provide	 and	pool	much	of	 the	

																																																								

8	Eg.	Article	63:2	Agreement	on	Trade	Related	Aspects	of	Intellectual	Property	Rights.		
9	Eg.	Annex	III	to	GATT,	paragraph	C	(v).		
10	Eg.	General	Agreement	on	Trade	in	Services,	article	III:5.		
11	See	SPS	Agreement	Annex	B,	para	5	b,	c,	and	d,	and	TBT	Agreement	art.	2.9.2	and	2.9.4.			
12	Agreement	on	Technical	Barriers	to	Trade,	article	X:1;	Agreement	on	the	Application	of	Sanitary	and	Phyto-

sanitary	Measures,	Annex	B,	§3.			
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essential	 data’	 (Fung	 2007,	 152)	 and	 ensuring	 much	 faster	 and	 constant	 updates.	 This	

started	in	the	WTO	in	the	beginning	of	2000’s	with	the	WTO	Secretariat’s	encouragements	to	

use	 online	 tools	 to	 publish	 and	 notify	 trade	measures	 online	 in	 various	 sectors.	 It	 is	 less	

about	‘producing	information’	and	more	about	‘communicating	information,	listening	to	the	

views	 of	 stakeholders,	 and	 improving	WTO	 decision-making	 procedures’	 (Wolfe	 2013,	 p.	

13).	 The	 process	 of	 establishing	 the	 most	 efficient	 ‘third-generation’	 measures	 is	 still	

underway.	

It	 is	 important	 to	 note	 that	 this	 classification	 does	 not	 however	 denote	 any	 hierarchy	

between	 the	 transparency	measures,	 as	 the	measures	 pertaining	 to	 the	 three	 generations	

‘have	proven	complementary	and	overlapping.’	(Fung	2007,	p.25)	

The	SPS	and	TBT	Agreements	provide	the	most	telling	illustration	of	the	three	generations	

transparency	 system,	 as	 they	 have	 the	 most	 developed	 transparency	 framework,	 both	

thanks	to	obligations	in	the	agreements	themselves	and	to	substantive	committee	practice	to	

improve	transparency.	From	all	notifications	submitted	to	the	WTO	for	trade	in	goods,	SPS	

and	TBT	notifications	together	represent	around	90%.13	Therefore,	not	only	is	the	discipline	

of	transparency	very	developed	under	SPS	and	TBT	Agreements,	but	there	is	also	a	high	level	

of	compliance	with	their	transparency	obligations	in	comparison	with	other	Agreements.			

	

The	active	practice	of	Members	regarding	transparency	under	the	SPS	and	TBT	Agreements	

provides	 important	 insights	 into	 the	 functions	 deployed	 by	 transparency.	 In	 addition	 to	

providing	information	on	Members	policies,	which	in	itself	is	essential,	it	is	also	used	as	an	

important	compliance	tool,	and	as	such	can	be	considered	as	substituting	dispute	settlement.		

The	Dispute	Settlement	System	is	hailed	as	one	of	the	major	achievements	of	the	WTO,	the	

																																																								

13	These	 figures	 come	 from	http://i-tip.wto.org/	The	 exact	 data	 from	 this	website	might	 be	 incomplete	 as	 it	

does	 not	 coincide	 exactly	 with	 that	 of	 the	 specific	 http://tbtims.wto.org	 and	 http://spsims.wto.org	 but	 the	

shares	of	notifications	do	seem	relatively	accurate.		
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‘jewel’	of	the	WTO	crown.	It	is	indeed	a	compulsory	third	party	adjudication	system	unique	

in	inter-state	relations	and	essential	for	the	enforcement	of	WTO	Agreements.		

According	to	article	3	§	2	of	the	Dispute	Settlement	Understanding:		

‘The	dispute	settlement	system	of	the	WTO	is	a	central	element	in	providing	security	

and	predictability	to	the	multilateral	 trading	system.	The	Members	recognize	that	 it	

serves	 to	 preserve	 the	 rights	 and	 obligations	 of	 Members	 under	 the	 covered	

agreements,	and	to	clarify	the	existing	provisions	of	those	agreements	in	accordance	

with	customary	rules	of	interpretation	of	public	international	law.’	

However,	like	any	judicial	system	it	is	costly	to	use,	requiring	information	and	resources	to	

bring	 a	 case	 and	 to	 argue	 it	 in	 Geneva,	 and	 possibly	 also	 having	 political	 consequences.		

Therefore,	a	more	 flexible	and	accessible	mechanism	that	allows	to	address	 trade	 frictions	

without	 having	 to	 resort	 to	 adjudication	 would	 be	 desirable	 for	 Members,	 and	 this	 is	

precisely	how	transparency	is	used.	Arguably	transparency	can	fulfil	 the	three	functions	of	

providing	 security	 and	 predictability	 to	 the	 multilateral	 trading	 system,	 of	 preserving	

Members	 rights	 and	 obligations,	 and	 of	 clarifying	 existent	 provisions,	 albeit	 without	 the	

authority	of	a	third	party	adjudicator.	

The	first	 links	between	transparency	and	dispute	settlement	 in	the	WTO	were	drawn	with	

the	establishment	of	the	TPRM	during	the	Uruguay	Round.14	The	texts	defining	the	TPRM15	

confirmed	 by	 case	 law 16 	underline	 that	 it	 should	 not	 serve	 the	 dispute	 settlement	

																																																								

14	The	TPRM	was	provisionally	effective	as	of	12	April	1989,	when	the	Negotiating	Group	on	the	Functioning	of	

the	 GATT	 System,	 responsible	 for	 negotiating	 the	 terms	 of	 a	 surveillance	 scheme	 for	 the	 GATT,	 reached	 an	

agreement.	It	became	fully	part	of	the	WTO	institution	with	the	establishment	of	the	Organisation	at	the	end	of	

the	Uruguay	Round.		
15	The	 TPRM	 is	 not	 “intended	 to	 serve	 as	 a	 basis	 for	 the	 enforcement	 of	 specific	 obligations	 under	 the	

Agreement	or	for	dispute	settlement	procedures,	or	to	impose	new	policy	commitments	on	Members.”	Annex	

III	GATT,	Paragraph	A:2.		
16	See	Canada	–	Measures	Affecting	the	Export	of	Civilian	Aircraft,	WT/DS70/R;	Chile	–	Price	Band	System	and	

Safeguard	Measures	Relating	to	Certain	Agricultural	Products	WT/DS207/R.	
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procedures,	 and	 yet	 several	 authors	 pointed	 out	 its	 potential	 to	 enhance	 enforcement	 of	

WTO	obligations,	serving	the	purposes	of	the	DSP.	

Mavroidis	predicted	that	although	its	effect	was	still	limited	at	the	time	of	its	adoption,	"if	the	

TPRM	progresses	to	become	a	more	integrated	scheme,	the	boundary	between	transparency	

and	 legal	 assessment	 will	 become	 more	 indistinguishable	 and,	 ultimately,	 the	 latter	 will	

replace	the	former.”	(Mavroidis	1991).	Qureshi	argued	that	transparency	is	a	“precondition”	

and	a	“facet”	of	enforcement	(which	he	defined	here	as	a	technique	to	facilitate	adherence),	

and	 that	 thus	 the	 “TPRM	 constitutes	 a	 significant	 attempt	 at	 surmounting	 the	 problem	 of	

adherence	to	the	WTO	code.”(Qureshi	1990)		

The	 transparency	 mechanisms	 of	 the	 SPS	 and	 TBT	 Agreements	 go	 further	 in	 ensuring	

implementation	 than	 the	already	major	benefits	of	 the	TPRM,	by	encouraging	Members	 to	

consult	regarding	specific	measures	whenever	a	concern	arises.		

An	empirical	study	into	the	uses	made	of	transparency	will	show	that	transparency	is	used	

as	an	important	tool	to	ensure	implementation	of	the	SPS	and	TBT	obligations.	On	one	hand,	

it	 is	useful	 for	regulating	Members,	who	obtain	 feedback	on	 their	draft	measures	and	may	

ensure	their	better	alignment	with	their	substantive	obligations.	On	the	other	hand,	it	allows	

Members	 to	monitor	 the	 domestic	 approaches	 chosen	 by	 their	 trading	 partners	 and	 alert	

them	when	 the	 trade	 effect	 seems	 overly	 burdensome,	 and	 contrary	 to	 the	 SPS	 and	 TBT	

Agreement	obligations.		

Finally,	 when	 trade	 conflicts	 persist	 and	 require	 a	 third	 party	 to	 intervene,	 transparency	

must	 indeed	 leave	 place	 to	 the	 Dispute	 settlement	 body	 (DSB).	 However,	 observers	 have	

noted	that	there	are	a	number	of	factors	that	condition	resorting	to	dispute	settlement,	and	

entail	 significant	 costs.	 Briefly	 put,	 resorting	 to	 dispute	 settlement	 requires	 being	 able	 to		

identify	a	WTO-inconsistent	measure,	estimate	its	trade	effects	and	evaluate	the	opportunity	

of	litigating.	These	actions	involve	considerable	costs,	which	can	act	as	a	deterrent	for	a	large	

proportion	of	Members,	particularly	those	who	have	never	litigated	in	the	WTO	before	and	

for	 whom	 the	 ‘start-up	 cost’	 will	 be	 especially	 high.	 The	 extensive	 information	 and	

understanding	 acquired	 on	 other	Members	 domestic	 policies	will	 in	 such	 a	 situation	 help	
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overcome	 these	 start-up	 costs,	 and	 thus	 contribute	 to	 ensuring	more	 equal	 access	 to	 the	

dispute	settlement	system.		

To	summarize,	in	a	perfectly	transparent	system,	all	Members	would	have	equal	opportunity	

to	 first	 intend	 to	 solve	 issues	 at	 an	 informal	 level,	 either	 bilaterally	 or	 in	 Committee	

meetings.	 Second,	 this	 would	 allow	 for	 more	 equal	 knowledge	 of	 other	 Members’	 trade	

regimes	 and	 potential	 trade	 restrictive	 measures,	 and	 therefore	 more	 similar	 chances	 to	

decide	over	 the	opportunity	 costs	 of	 litigating	or	not.	And	 finally,	 having	 gone	 through	all	

stages	of	transparency,	any	WTO	Member	should	have	the	necessary	information	to	build	a	

solid	legal	case	against	a	Member	whose	measure	affects	its	trade	if	it	decides	to	adjudicate.		

	

To	present	the	transparency	framework	and	practices	under	the	SPS	and	TBT	Agreements	

and	 in	 order	 to	 identify	 the	 role	 transparency	 plays	 in	 the	 WTO	 legal	 and	 institutional	

system	 in	 relation	 to	 dispute	 settlement,	 the	 author	 will	 start	 by	 a	 study	 of	 the	 legal	

disciplines	of	the	SPS	and	TBT	Agreements.	The	first	part	of	this	thesis	will	explain	what	in	

the	two	agreements	specifically	requires	a	comprehensive	transparency	framework	and	why	

Members	have	incentive	to	use	the	transparency	and	regulatory	dialogue	mechanisms	set	by	

the	SPS	and	TBT	Agreements	throughout	their	domestic	regulatory	process	(Part	I).		

The	 second	part	 of	 this	 thesis	will	 concentrate	 on	Members’	 practice	 in	 implementing	 the	

transparency	obligations	of	the	SPS	and	TBT	Agreements.	Through	an	empirical	study	of	the	

use	 of	 the	 different	 transparency	mechanisms	 and	 an	 in-depth	 analysis	 of	 the	 discussions	

that	 take	 place	 in	 the	 SPS	 and	 TBT	 Committees,	 I	 shall	 present	 trends	 in	 Members	

multilateral	regulatory	dialogue	and	the	effects	this	may	have	in	managing	disputes	(Part	II).		

Finally,	in	the	last	part	of	this	thesis	the	author	will	envisage	how	the	different	transparency	

tools	 available	 for	 WTO	 Members	 allow	 to	 support	 Members	 in	 raising	 a	 dispute	 to	 the	

formal	dispute	settlement,	thus	reducing	the	inequalities	between	Members	in	their	access	

to	WTO	adjudication	(Part	III).		
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PART	I:		

WHY	THE	SPS	AND	TBT	AGREEMENTS?	

A	LEGAL	DISCIPLINE	FAVOURING	REGULATORY	QUALITY	

The	most	significant	barriers	that	remain	for	goods	and	services	to	circulate	internationally	

are	 therefore	 those	 created	by	different	 regulations	 in	 importing	 and	 exporting	 countries.	

These	barriers	cannot	however	be	eliminated,	as	 is	 the	case	 for	 tariffs.	 Indeed,	regulations	

remain	 an	 essential	 prerogative	 for	 the	 protection	 of	 public	 policy	 objectives,	 including	

broadly	 speaking	 domestic	 welfare	 of	 citizens,	 of	 animal	 and	 plants,	 of	 the	 environment.	

They	can	only	be	controlled,	to	ensure	that	the	restrictions	to	trade	remain	proportional	to	

the	needs	for	protecting	legitimate	domestic	policy	objectives.		

The	 General	 Agreement	 on	 Tariffs	 and	 Trade	 (GATT)	 included	 very	 limited	 disciplines	 to	

address	the	barriers	created	by	domestic	regulations.	Consistent	with	a	process	of	negative	

integration,	 it	 left	 Members	 the	 autonomy	 to	 choose	 the	 policies	 they	 deemed	 most	

appropriate,	as	long	as	they	did	not	restrict	trade	with	protectionist	measures.	The	SPS	and	

TBT	Agreements	go	much	further	in	this	regard,	by	providing	detailed	requirements	relative	

to	the	relation	with	foreign	products,	but	also	obligations	that	apply	to	domestic	regulations	

in	absolute	terms,	requiring	a	certain	quality	of	regulations.	While	still	maintaining	the	logic	

of	 negative	 integration	 and	 therefore	without	 directly	 creating	 substantive	 obligations	 on	

the	regulations	to	be	adopted,	the	SPS	and	TBT	Agreements	encourage	domestic	regulators	

to	take	into	account	the	cross-border	effects	of	their	regulations	and	thus	reduce	regulatory	

diversity.		

The	 first	 Chapter	 will	 present	 the	 negative	 integration	 approach	 of	 the	 GATT,	 and	 the	

particularities	of	the	SPS	and	TBT	legal	disciplines	to	the	extent	that	they	address	non-tariff	

barriers	to	trade	through	requirements	set	on	domestic	rule-making.	(Chapter	I)	

The	 legal	 discipline	 of	 the	 SPS	 and	 TBT	 Agreement,	 as	 presented	 in	 Chapter	 I,	 call	 for	

developed	provisions	regarding	transparency,	 to	address	the	 ‘open-ended’	character	of	the	
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obligations.	 Against	 this	 backdrop,	 the	 second	 chapter	 will	 go	 deeper	 into	 the	 existing	

transparency	framework	set	in	the	SPS	and	TBT	Agreements.	(Chapter	II)		

In	addition	 to	 the	 substantive	obligations	and	 thanks	 to	 the	 information	gathered	 through	

the	transparency	requirements	of	the	SPS	and	TBT	Agreements,	the	two	agreements	do	not	

only	 encourage	 regulatory	 dialogue	 among	 members,	 but	 also	 provide	 a	 framework	 for	

regulatory	cooperation.	The	Third	Chapter	will	therefore	build	on	the	understanding	of	the	

Agreements	 as	 presented	 in	 Chapter	 I	 and	 II	 to	 explain	 the	 rationale	 and	 modalities	 for	

regulatory	cooperation	under	the	TBT	and	SPS	Agreements	(Chapter	III).	

Overall,	 this	Part	will	 argue	 that	 the	 legal	 and	 institutional	disciplines	of	 the	SPS	and	TBT	

Agreement	 set	 the	 ground	 for	 a	 Member-driven	 implementation	 process.	 Because	 the	

substantive	 obligations	 remain	 ‘incomplete	 contracts’,	 with	 limited	 information	 necessary	

for	 their	operation	(B.	Hoekman	and	Mavroidis	2012,	4),	 the	 transparency	obligations	and	

related	 committee	 practices	 enable	 regulatory	 dialogue	 as	 a	 way	 for	 Members	 to	 work	

together	 towards	 the	 most	 appropriate	 domestic	 measures.	 Ultimately,	 the	 robust	

transparency	framework	of	the	Agreements	places	the	Members	as	guardians	of	 legality	of	

each	 others’	 domestic	 regulations,	 and	 allows	 them	 to	 cooperate	 to	 ensure	 effective	

implementation.		
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CHAPTER	I	

LEGAL	DISCIPLINE	ON	DOMESTIC	REGULATIONS	IN	SPS	AND	TBT:		

Striking	the	balance	between	regulatory	autonomy	and	excessive	trade	

restrictions	

The	GATT	 is	 based	 on	 the	principle	 of	 regulatory	 autonomy,	 allowing	Members	 to	 choose	

whichever	 measure	 responds	 best	 to	 their	 policy	 objectives.	 It	 is	 interested	 in	 domestic	

regulations	 only	 to	 the	 extent	 that	 they	 discriminate	 against	 foreign	 products.	 A	 certain	

number	 of	 exceptional	 cases	 listed	 in	 article	 XX	 GATT	 justify	 domestic	measures	 that	 are	

otherwise	discriminatory	or	trade	restrictive.	Through	a	logic	of	‘exception’	under	the	GATT,	

the	regulations	adopted	 to	preserve	objectives	such	as	human,	animal,	plant	 life	or	health,	

public	morals,	or	protection	of	exhaustible	natural	resources	among	others,	are	each	to	be	

examined	by	the	WTO	adjudicators	only	when	their	 legality	 is	challenged	by	another	WTO	

Member.	Their	legality	is	therefore	determined	on	a	case-by-case	basis	to	see	whether	they	

fulfil	the	conditions	of	legality	as	set	under	article	XX.		

Once	countries	have	lowered	their	tariffs	through	mutual	concessions,	there	is	risk	that	they	

may	search	for	other	means	of	ensuring	advantage	for	domestic	producers,	for	instance	by	

imposing	 regulators	which	may	be	 costly	 for	 foreign	producers	 to	meet.17	Taking	 this	 into	

account,	non-discrimination	is	therefore	not	a	sufficient	guarantee	that	domestic	measures	

do	 not	 convey	 arbitrary	 protection	 to	 their	 domestic	 producers.	 The	 SPS	 and	 TBT	

Agreements	intervene	to	address	this	shortcoming	of	the	GATT.	Therefore,	the	logic	adopted	

under	 these	 two	 agreements	 includes	 a	 much	more	 comprehensive	 test,	 which	 Members	

must	 apply	 themselves	 during	 their	 regulatory	 process,	 differing	 from	 the	 dynamic	 of	 the	

GATT.		

The	 SPS	 and	 TBT	 Agreements	 do	 not	 have	 ‘exceptions’	 that	 justify	 that	 a	 measure	

transgresses	the	other	obligations	under	the	agreements,	and	the	objectives	of	protection	of	

																																																								

17	See	on	this	(P.	Mavroidis	2012)	Spec.	p.	672	and	(Trebilcock,	Howse,	and	Eliason	2013)	spec.	p.	136	–	137.		
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human	health	 and	 safety,	 protection	of	 the	 environment	 etc.	 are	 embedded	 in	 the	 general	

objectives	 of	 the	 agreement	 and	 enter	 into	 the	 balancing	 that	 the	 regulator	must	 conduct	

itself	when	 introducing	a	new	measure	at	 the	domestic	 level.	As	a	 result	of	 this	 change	of	

dynamics,	the	Members	regulatory	autonomy	is	reaffirmed	and	protected,	and	the	burden	of	

showing	that	its	exercise	constitutes	an	excessive	burden	on	trade	has	to	be	brought	by	the	

complaining	party.			

While	the	legal	disciplines	of	the	GATT,	TBT	and	SPS	have	been	widely	covered	by	existing	

literature,	 a	 presentation	 is	 needed	 here	 to	 introduce	 the	 rationale	 for	 such	 a	 developed	

transparency	discipline	under	the	SPS	and	TBT	Agreements	and	practice	in	the	two	related	

Committees.	This	chapter	will	look	at	the	disciplines	under	the	SPS	and	TBT	Agreements	that	

set	requirements	regarding	the	quality	of	domestic	regulations	themselves	(P.	C.	Mavroidis	

2016,	5).	Such	obligations	may	be	of	procedural	nature	–	and	these	will	be	seen	under	the	

next	chapter	–	or	substantive	nature,	and	go	beyond	the	obligation	of	result	by	also	setting	

an	 obligation	 of	 conduct	 from	Members	 in	 their	 domestic	 regulations	 (P.	Mavroidis	 2012,	

233).		

These	substantive	obligations	result	in	a	difficult	balance	that	the	TBT	and	SPS	agreements	

set	 between	Members’	 autonomy	 to	 decide	 on	 the	measures	 to	 adopt	 and	 the	 obligations	

they	have	not	to	create	excessive	restrictions	to	trade.	This	balance	is	embedded	into	the	SPS	

and	 TBT	 Agreements	 in	 such	 a	 way	 that	 the	 right	 measure	 is	 particularly	 difficult	 for	

regulating	Members	to	identify,	and	the	violation	of	this	balance	is	difficult	for	complaining	

Members	 to	prove.	The	transparency	and	regulatory	cooperation	which	we	will	present	 in	

subsequent	chapters	is	therefore	especially	important	to	ensure	the	implementation	of	these	

legal	disciplines.		 	
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I. The	scope	of	the	SPS	and	TBT	Agreements	

The	 scope	 of	 the	 SPS	 and	 TBT	 Agreements	 in	 itself	 justifies	 that	 Members	 exchange	

extensively	on	their	domestic	measures	 falling	under	 it.	The	measures	 that	are	covered	go	

well	beyond	economic	 considerations	and	relate	 to	matters	of	high	political	 sensitivity	 for	

the	regulating	state:	overall,	they	relate	to	the	protection	of	human,	plant	or	animal	health	or	

safety,	 consumer	protection	 and	 information,	 or	 the	protection	of	 the	 environment.	 These	

issues	 are	 all	 the	 more	 sensitive	 that	 approaches	 among	 Members	 to	 all	 these	 priorities	

diverge,	and	may	be	seen	more	as	burdensome	than	as	necessary.		

A. SPS	measures:	defined	through	their	purpose	

The	scope	of	the	SPS	Agreement	is	defined	in	article	1.1,	which	specifies	it	applies	to	all	SPS	

measures	‘…which	may,	directly	or	indirectly,	affect	international	trade.’		

Measures	 falling	 under	 the	 SPS	 Agreement	 are	 defined	 according	 to	 the	 objective	 they	

pursue.	In	this	sense,	SPS	measures	are		

‘Any	measure	applied:	

(a)	to	protect	animal	or	plant	life	or	health	within	the	territory	of	the	Member	from	

risks	 arising	 from	 the	 entry,	 establishment	 or	 spread	 of	 pests,	 diseases,	 disease-

carrying	organisms	or	disease-causing	organisms;	

(b)	to	protect	human	or	animal	life	or	health	within	the	territory	of	the	Member	from	

risks	 arising	 from	 additives,	 contaminants,	 toxins	 or	 disease-causing	 organisms	 in	

foods,	beverages	or	feedstuffs;	

(c)	 to	 protect	 human	 life	 or	 health	 within	 the	 territory	 of	 the	 Member	 from	 risks	

arising	 from	 diseases	 carried	 by	 animals,	 plants	 or	 products	 thereof,	 or	 from	 the	

entry,	establishment	or	spread	of	pests;	or	

(d)	 to	 prevent	 or	 limit	 other	 damage	within	 the	 territory	 of	 the	Member	 from	 the	

entry,	establishment	or	spread	of	pests.’	
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To	determine	the	purpose	of	a	measure,	the	Appellate	Body	in	Australia	–	Applies	specifies	

that	panels	must	look	beyond	the	mere	objective	stated	by	the	regulating	Member:		

‘Whether	a	measure	is	"applied	 ...	 to	protect"	 in	the	sense	of	Annex	A(1)(a)	must	be	

ascertained	 not	 only	 from	 the	 objectives	 of	 the	 measure	 as	 expressed	 by	 the	

responding	 party,	 but	 also	 from	 the	 text	 and	 structure	 of	 the	 relevant	measure,	 its	

surrounding	regulatory	context,	and	the	way	in	which	it	is	designed	and	applied.	For	

any	 given	 measure	 to	 fall	 within	 the	 scope	 of	 Annex	 A(1)(a),	 scrutiny	 of	 such	

circumstances	must	 reveal	a	 clear	and	objective	 relationship	between	 that	measure	

and	the	specific	purposes	enumerated	in	Annex	A(1)(a).’	(§173)	

	

The	 legal	 nature	 of	 the	measure	has	 therefore	no	 incidence	on	 the	qualification	of	 an	 SPS	

measure.	This	is	specified	in	Annex	A	1,	and	confirmed	by	the	AB,	who	pursues:		

‘Taken	 together,	 the	 words	 "include"	 and	 "all	 relevant"	 therefore	 suggest	 that	

measures	 of	 a	 type	 not	 expressly	 listed	may	 nevertheless	 constitute	 SPS	measures	

when	 they	 are	 "relevant",	 that	 is,	 when	 they	 are	 "applied"	 for	 a	 purpose	 that	

corresponds	to	one	of	those	listed	in	subparagraphs	(a)	through	(d).	Conversely,	the	

fact	that	an	instrument	is	of	a	type	listed	in	the	last	sentence	of	Annex	A(1)	is	not,	in	

itself,	sufficient	to	bring	such	an	instrument	within	the	ambit	of	the	SPS	Agreement.’	

(§175)	

	

The	 objective	 of	 an	 SPS	 measure	 is	 therefore	 by	 definition	 legitimate.	 Already	 from	 its	

material	scope,	the	SPS	Agreement	therefore	changes	the	dynamic	from	the	GATT,	where	the	

objectives	of	measures	only	enters	 into	consideration	when	the	regulating	Member	argues	

that	a	WTO-inconsistent	measure	 is	 justified	by	an	exception	as	 listed	 in	article	XX.	This	 is	

further	underlined	by	the	Panel	in	EC	–	Hormones:		

‘We	note	in	this	respect	that	the	general	approach	adopted	in	Article	XX(b)	of	GATT	is	

fundamentally	 different	 from	 the	 approach	 adopted	 in	 the	 SPS	 Agreement.	 Article	
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XX(b),	 which	 is	 not	 limited	 to	 sanitary	 or	 phytosanitary	 measures,	 provides	 for	 a	

general	 exception	 which	 can	 be	 invoked	 to	 justify	 any	 violation	 of	 another	 GATT	

provision.	The	SPS	Agreement,	on	the	other	hand,	provides	for	specific	obligations	to	

be	met	in	order	for	a	Member	to	enact	or	maintain	specific	types	of	measures,	namely	

sanitary	and	phytosanitary	measures.’	(§8.39)	

	

It	 is	 therefore	because	a	measure	pursues	 the	policy	objectives	of	protection	of	human	or	

animal	 life	 or	 health	 that	 the	 SPS	 Agreement	 applies,	 and	 the	 regulating	 Member	 must	

therefore	pay	attention	 to	 its	obligations	when	drafting	a	measure	which	pursues	 such	an	

objective,	and	not	merely	when	it	is	asked	to	justify	it	in	front	of	an	adjudicator.		

	

This	definition	of	SPS	measures	also	differs	from	the	TBT	Agreement,	where	the	legitimacy	

of	 the	 objective	 is	 part	 of	 the	 obligations	 that	Members	must	 comply	with	when	 applying	

TBT	measures.		

B. TBT	 measures:	 Technical	 regulations,	 conformity	 assessment	 procedures	 and	

standards	

The	TBT	Agreement	differs	from	the	SPS	Agreement	in	that	it	includes	three	different	sets	of	

measures,	 to	 which	 it	 applies	 different	 legal	 disciplines:	 technical	 regulations,	 conformity	

assessment	procedures,	and	standards.		

1. Technical	regulations	

The	definition	of	a	technical	regulation	in	Annex	1	to	the	TBT	Agreement:		

“Document	 which	 lays	 down	 product	 characteristics	 or	 their	 related	 processes	 and	

production	 methods,	 including	 the	 applicable	 administrative	 provisions,	 with	 which	

compliance	is	mandatory.		It	may	also	include	or	deal	exclusively	with	terminology,	symbols,	

packaging,	 marking	 or	 labelling	 requirements	 as	 they	 apply	 to	 a	 product,	 process	 or	

production	method.”	(Annex	1.1	TBT	Agreement)	
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This	 definition	 does	 not	 preclude	 the	 legal	 nature	 of	 the	 document	 according	 to	 domestic	

law.	It	is	therefore	not	clear	whether	it	applies	to	regulations	in	the	domestic	sense,	i.e.	acts	

taken	under	the	authority	of	the	executive	branch,	or	a	more	generic	meaning	of	normative	

texts.	The	Appellate	Body	notes	the	broad	character	of	the	term	“document”	referred	to	by	

Annex	1.1	:		

“Annex	 1.1	 defines	 the	 term	 "technical	 regulation"	 by	 reference	 to	 a	 "document",	

which	is	defined	quite	broadly	as	"something	written,	inscribed,	etc.,	which	furnishes	

evidence	 or	 information	 upon	 any	 subject".	 The	 use	 of	 the	 term	 "document"	 could	

therefore	cover	a	broad	range	of	instruments	or	apply	to	a	variety	of	measures.”		

(US	–	Tuna	(II),	Appellate	Body	Report,	para.	185)	

In	its	report	in	the	EC	–	Seals	case,	the	Appellate	Body	continues	on	its	previous	reasoning:		

‘The	 first	 sentence	 of	 Annex	 1.1	 delineates	 the	 scope	 of	 measures	 that	 can	 be	

characterized	 as	 a	 technical	 regulation	 by	 referring	 to	 a	 document	 that	 "lays	 down	

product	characteristics	or	their	related	processes	and	production	methods,	including	

the	 applicable	 administrative	 provisions".	 The	 verb	 "lay	 down"	 is	 defined	 as	

"establish,	 formulate	 definitely	 (a	 principle,	 a	 rule);	 prescribe	 (a	 course	 of	 action,	

limits,	etc.)".868	Annex	1.1	further	describes	a	technical	regulation	by	reference	to	a	

"document"	and	makes	clear	that	it	is	"compliance"	with	the	content	of	the	document	

laying	down	product	characteristics	or	 their	related	PPMs	that	must	be	 found	to	be	

"mandatory".	 Accordingly,	 the	 scope	 of	 Annex	 1.1	 appears	 to	 be	 limited	 to	 those	

documents	 that	 establish	 or	 prescribe	 something	 and	 thus	 have	 a	 certain	 normative	

content.’	(emphasis	added)	(EC	–	Seals,	Appellate	Body	Report,	para.	5.10)	

The	only	precision	given	by	case	law	is	the	“normative	content”	of	a	document.	In	principle,	

this	therefore	includes	regulations	of	any	nature	according	to	domestic	law.		

2. Conformity	assessment	procedures	

CAPs	refer	to	procedures,	which	provide	confidence	that	a	certain	requirement	set	out	in	a	

technical	regulation	is	respected.		
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The	 TBT	 Agreement	 defines	 a	 CAP	 as	 ‘any	 procedure	 used,	 directly	 or	 indirectly,	 to	

determine	 that	 relevant	 requirements	 in	 technical	 regulations	 or	 standards	 are	 fulfilled.’		

There	are	a	number	of	ways	of	providing	or	demonstrating	confidence,	with	different	actors	

involved.	The	definition	of	the	TBT	Agreement	includes	an	explanatory	note	listing	examples	

of	 CAPs:	 ‘Conformity	 assessment	 procedures	 include,	 inter	 alia,	 procedures	 for	 sampling,	

testing	 and	 inspection;	 evaluation,	 verification	 and	 assurance	 of	 conformity;	 registration,	

accreditation	 and	 approval	 as	 well	 as	 their	 combinations.’	 In	 addition,	 two	 common	

procedures	not	included	in	the	TBT	Agreement	list	–	certification	and	supplier's	declaration	

of	conformity	–	are	defined	elsewhere.		

The	 objective	 of	 the	 provisions	 on	 CAPs	 of	 the	 TBT	 Agreement	 is	 to	 ensure	 a	 balance	

between	what	 the	 importing	Member	 requires	 to	 obtain	 positive	 assurance	 of	 conformity	

with	 its	 regulations,	 and	 what	 the	 exporting	 Member	 considers	 too	 burdensome	 or	

discriminatory.		

In	 practice,	 they	 represent	 significant	 costs	 for	 exporting	 companies,	 needing	 to	 justify	

conformity	with	regulations	to	gain	access	to	a	new	market.	Therefore,	the	TBT	Agreement	

offers	a	certain	number	of	principles	to	avoid	unnecessary	costs.		

As	 we	 shall	 see	 below,	 recent	 evidence	 shows	 that	 Members	 frequently	 use	 the	 TBT	

Committee	for	the	discussion	of	CAPs.	Perhaps	the	subjective	nature	of	the	CAP	provisions	

may	explain	that	there	is	particular	need	for	dialogue	among	Members.		

3. Standards		

The	 TBT	 Agreement	 includes	 specific	 measures	 as	 well	 as	 a	 ‘Code	 of	 Good	 Practices’	 for	

voluntary	standards.	Indeed,	while	standards	are	voluntary	measures,	they	may	still	have	an	

impact	on	market	access	or	participation	in	supply	chains	(P.	C.	Mavroidis	and	Wolfe	2016).	

Private	 standards	are	excluded	 from	 the	 scope	of	 the	agreements	because	 the	agreements	

focus	on	regulatory	dialogue	between	states.	(P.	C.	Mavroidis	and	Wolfe	2016)	

	



38	

	

	 	



39	

	

II. Prohibition	 of	 discrimination,	 within	 the	 limits	 of	 regulatory	

autonomy	

Like	the	GATT,	both	Agreements	include	a	non-discrimination	obligation.	However,	because	

of	 the	 different	 dynamic	 than	 in	 the	 GATT,	 this	 obligation	 necessarily	 differs	 from	 the	

general	 obligation.	 Non-discrimination	 in	 the	 TBT	 Agreement	 has	 nevertheless	 been	

interpreted	similarly	as	in	the	GATT,	although	acknowledging	that	certain	situations	justify	

‘legitimate	 regulatory	 distinctions’	 (A).	 The	 non-discrimination	 obligation	 of	 the	 SPS	

Agreement	is	worded	differently	as	in	the	GATT,	and	has	therefore	also	resulted	in	specific	

interpretations	by	WTO	adjudicators	(B).			

A. Non-discrimination	under	the	TBT	Agreement	

The	 non-discrimination	 provision	 of	 the	 TBT	 Agreement	 has	 similar	 language	 to	 GATT	

article	 III.	 In	 order	 to	 establish	 that	 a	 measure	 is	 discriminatory	 according	 to	 the	 TBT	

Agreement:	

(i) the	measure	needs	to	be	a	technical	regulation18		

(ii) the	imported	and	domestic	products	need	to	be	‘like	products’	and		

The	criteria	of	‘like’	products	is	considered	by	the	AB	to	be	the	same	as	under	the	

GATT,	based	on	the	competitive	relationship	between	the	products	at	stake.19		

(iii) the	 imported	 products	 are	 accorded	 ‘less	 favourable	 treatment’	 than	 the	 like	

domestic	products.		

However,	 the	 main	 difference	 in	 the	 text	 of	 the	 TBT	 Agreement	 lies	 in	 the	 absence	 of	 a	

separate	article	on	exceptions	to	the	obligations.	This	absence	seems	indeed	justified	by	the	

																																																								

18	A	similar	obligation	applies	to	conformity	assessment	procedures	and	standards.		

19	‘…	the	very	concept	of	"treatment	no	less	favourable",	which	is	expressed	in	the	same	words	in	Article	III:4	of	

the	GATT	1994	and	in	Article	2.1	of	the	TBT	Agreement,	informs	the	determination	of	likeness,	suggesting	that	

likeness	is	about	the	"nature	and	extent	of	a	competitive	relationship	between	and	among	products".’	Appellate	

Body,	US-	Clove	Cigarettes,	§111.		
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importance	given	to	the	regulatory	autonomy	of	Members	in	the	TBT	Agreement	Preamble.	

Indeed,	the	regulatory	autonomy	of	Members	seems	to	be	the	principle	and	this	principle	is	

limited	 by	 certain	 obligations,	 inter	 alia	 that	 Members	 do	 not	 discriminate	 against	 other	

Members	or	between	a	Member	and	themselves	(other	obligations	will	be	discussed	below).		

The	Appellate	Body	 noted	 this	 absence	 of	 a	 general	 exception	 clause	 in	 its	 report	 of	US	–	

Clove	Cigarettes,20	but	does	not	draw	any	general	conclusions	of	it.	It	merely	considered	that	

the	 balance	 that	 the	 GATT	 found	 between	 non-discrimination	 and	 the	 general	 exceptions	

was	directly	embedded	in	article	2.1	‘itself,	read	in	the	light	of	its	context	and	its	object	and	

purpose.’21	This	 lack	 of	 acknowledgment	 of	 the	 specificities	 of	 the	 TBT	 Agreement	 has	

resulted	 in	 highly	 criticized	 reports.	 In	 particular,	 the	 test	 for	 determining	 ‘likeness’	 is	

directly	 ’imported’	 from	GATT	case	 law,	based	on	consumer	preference.	As	such,	 it	 fails	 to	

reflect	 the	 focus	 on	 regulatory	barriers	 of	 the	TBT	Agreement,	 for	 instance	by	 taking	 into	

account	the	perspective	of	the	regulator	rather	than	the	consumer	in	determining	likeness.	

(P.	C.	Mavroidis	2013)		

The	AB	does	 take	note	 that	 the	TBT	Agreement	may	 justify	more	weight	 to	 the	regulatory	

autonomy	 of	Members,	 by	 introducing	 the	 concept	 of	 a	 ‘legitimate	 regulatory	 distinction’.	

The	AB	therefore	underlines	that	certain	differences	of	treatment	may	be	justified:			

‘the	object	and	purpose	of	the	TBT	Agreement	is	to	strike	a	balance	between,	on	the	one	

hand,	 the	 objective	 of	 trade	 liberalization	 and,	 on	 the	 other	 hand,	 Members'	 right	 to	

regulate.	 This	 object	 and	 purpose	 therefore	 suggests	 that	 Article	 2.1	 should	 not	 be	

interpreted	 as	 prohibiting	 any	 detrimental	 impact	 on	 competitive	 opportunities	 for	

imports	 in	 cases	 where	 such	 detrimental	 impact	 on	 imports	 stems	 exclusively	 from	

legitimate	regulatory	distinctions.’	US	–	Clove	Cigarettes,	§174.		

																																																								

20	“Finally,	 we	 observe	 that	 the	TBT	Agreement	does	 not	 contain	 among	 its	 provisions	 a	 general	 exceptions	

clause.	This	may	be	contrasted	with	the	GATT	1994,	which	contains	a	general	exceptions	clause	in	Article	XX.	»	

Appellate	Body,	US	-	Clove	Cigarettes,	§101.		
21	Ibid.	§109.		
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B. Non-discrimination	under	the	SPS	Agreement	

The	 SPS	 Agreement	 includes	 an	 obligation	 of	 non-discrimination	which,	 although	worded	

differently,	is	similar	to	the	GATT	and	TBT	obligations.	However,	the	SPS	Agreement	adds	an	

additional	 requirement	 specific	 to	 the	 SPS	 subject	 matter,	 requiring	 that	 Members	 are	

consistent	in	their	level	of	protection	against	risks	to	human	life	or	health,	or	to	animal	and	

plant	life	or	health,	in	order	to	avoid	discrimination	or	disguised	restrictions	to	trade.		

1. Non-discrimination	test	under	the	SPS	Agreement	

According	to	article	2.3	of	the	SPS	Agreement,	Members	must	not	adopt	measures,	nor	apply	

them,	 which	 result	 in	 discrimination	 between	 other	 Members,	 as	 well	 as	 between	 other	

Members	and	themselves:		

‘Members	 shall	 ensure	 that	 their	 sanitary	 and	 phytosanitary	 measures	 do	 not	

arbitrarily	or	unjustifiably	discriminate	between	Members	where	identical	or	similar	

conditions	prevail,	including	between	their	own	territory	and	that	of	other	Members.	

Sanitary	and	phytosanitary	measures	shall	not	be	applied	in	a	manner	which	would	

constitute	a	disguised	restriction	on	international	trade.’		

The	SPS	Agreement	includes	a	different	wording	of	the	non-discrimination	principle	than	the	

GATT	 and	 the	 TBT	 Agreement.	 The	 language	 used	 in	 article	 2.3	 resembles	 more	 that	 of	

article	XX	GATT	on	the	general	exception	for	the	protection	of	human,	animal,	plant	 life	or	

health,	 than	 article	 III	 of	 the	 GATT	 or	 even	 article	 2.1	 of	 the	 TBT	 Agreement.	 Indeed,	

strikingly,	the	terms	‘like	products’	and	‘less	favourable	treatment’	–	which	are	the	basis	of	

the	tests	for	discrimination	in	case	law	under	GATT	and	TBT	–	are	notably	absent	from	the	

SPS	Agreement,	and	the	subjects	of	comparison	are	‘Members’	as	opposed	to	products.	

This	results	in	a	more	broadly	applicable	obligation,	more	difficult	to	comply	with,	but	also	

more	difficult	to	prove	was	violated.	The	test	to	determine	whether	there	is	discrimination	

according	to	article	2.3	of	the	SPS	Agreement	involves	three	cumulative	criteria	to	be	proven	

by	the	complainant:		
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- the	 measure	 discriminates	 between	 the	 territories	 of	 Members	 other	 than	 the	

Member	imposing	the	measure,	or	between	the	territory	of	the	Member	imposing	the	

measure	and	that	of	another	Member;		

- that	the	discrimination	is	arbitrary	or	unjustifiable;	and		

- identical	or	similar	conditions	prevail	in	the	territory	of	the	Members	compared22	

The	first	criteria	set	by	the	Panel	in	Australia	–	Salmon	is	particularly	broad,	and	entails	that	

contrary	 to	 the	 GATT	 and	 TBT,	 the	 competitive	 relationship	 between	 products	 is	 not	 the	

starting	point	 to	determine	discriminatory	 treatment.	 Indeed,	 the	Panel	 considers	 that	 the	

obligation	applies	both	to	similar	and	different	products.23	Therefore,	the	test	focuses	more	

on	 the	 conditions	 that	 apply	 to	 the	products	 than	on	 the	products	 themselves,	 in	order	 to	

determine	whether	the	discrimination	is	unjustified	or	not.24			

2. Consistency	of	protection		

As	 an	 additional	 ‘condition’	 to	 Members	 regulatory	 autonomy,	 the	 SPSA	 sets	 a	 certain	

threshold	 for	 regulatory	 quality,	 beyond	 only	 the	 trade	 effects.	 Indeed,	while	 the	 primary	

objective	of	the	consistency	requirement	in	the	SPSA	is	to	avoid	discrimination	or	disguised	

restrictions	 to	 trade	 as	 explicitly	mentioned	 in	 article	 5.5,	 it	 also	 ensures	 that	 the	 level	 of	

protection	against	risks	to	human,	animal	and	plant	health	or	safety	chosen	by	a	Member	is	

consistent	throughout	its	policies.		

Article	5.5:		

‘With	 the	 objective	 of	 achieving	 consistency	 in	 the	 application	 of	 the	 concept	 of	

appropriate	 level	of	sanitary	or	phytosanitary	protection	against	risks	to	human	life	

or	health,	or	to	animal	and	plant	life	or	health,	each	Member	shall	avoid	arbitrary	or	

unjustifiable	 distinctions	 in	 the	 levels	 it	 considers	 to	 be	 appropriate	 in	 different	

																																																								

22	Australia	–	Salmon	(Panel	Report,	Article	21.5	Canada),	para	7.111.		
23	Ibid.	para	7.112	
24	For	more	details	on	this,	see	(Prévost	2009,	582)	and	(Marceau	and	Trachtman	2014)	
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situations,	 if	 such	 distinctions	 result	 in	 discrimination	 or	 a	 disguised	 restriction	 on	

international	 trade.	Members	 shall	 cooperate	 in	 the	Committee,	 in	 accordance	with	

paragraphs	 1,	 2	 and	 3	 of	 Article	 12,	 to	 develop	 guidelines	 to	 further	 the	 practical	

implementation	of	 this	provision.	 In	developing	 the	guidelines,	 the	Committee	 shall	

take	 into	 account	 all	 relevant	 factors,	 including	 the	 exceptional	 character	 of	 human	

health	risks	to	which	people	voluntarily	expose	themselves.’	

Pursuant	 to	 this	provision,	 the	SPS	Committee	adopted	guidelines	 to	help	Members	 in	 the	

application	 of	 their	 consistency	 obligation,	 keeping	 in	 mind	 the	 two	 elements	 of	 the	

obligation	 resulting	 from	article	5.5:	 the	obligation	of	 consistently	 applying	 the	 concept	of	

appropriate	 level	 of	 protection	 by	 the	 regulating	 Member	 as	 well	 as	 the	 obligation	 of	

avoiding	arbitrary	or	unjustifiable	distinctions	 in	 the	 levels	 considered	appropriate.	 (WTO	

2000a,	1–2)	

The	SPS	Committee	underlines	that	the	consistency	requirement	intervenes	at	the	very	early	

stages	of	the	regulatory	process,	before	identifying	the	relevant	measure:		

‘The	 determination	 of	 the	 appropriate	 level	 of	 protection	 is	 an	 element	 in	 the	 decision-

making	process	which	 logically	precedes	 the	 selection	and	use	of	one	or	more	 sanitary	or	

phytosanitary	measures.	The	 following	 guidelines	 therefore	 address	 the	 application	of	 the	

concept	 of	 the	 appropriate	 level	 of	 protection,	 and	 subsequently	 its	 practical	

implementation.’		(WTO	2000a,	2)	

This	requirement	therefore	introduces	an	international	aspect	to	Members’	very	early	stages	

of	the	domestic	regulatory	cycle,	to	avoid	the	arbitrary	or	discriminatory	behaviour	already	

when	choosing	the	level	at	which	to	protect	human	health	and	safety.	In	this	sense,	without	

prejudging	of	the	right	or	wrong	level	of	protection	the	SPS	Agreements	aims	to	make	sure	

Members	avoid	any	discriminatory	intent	from	the	regulating	Member.			

How	 can	 Members	 truly	 be	 convinced	 that	 their	 trading	 partners	 avoided	 arbitrary	

discrimination	 or	 disguised	 restriction	 on	 trade	 in	 the	 determination	 of	 level	 of	 risk?	 The	

guidelines	provided	by	the	SPS	Committee	give	a	few	elements	to	help	regulating	Members	

determine	 whether	 their	 regulation	 may	 result	 in	 a	 violation	 of	 article	 5.5,	 and	 indicate	
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transparency	as	an	essential	factor	for	regulating	Members	to	demonstrate	the	consistency	

of	their	level	of	protection	among	different	policies.		

Regarding	the	substantive	obligations,	the	SPS	Committee	requires	that	regulating	Members	

take	 into	 consideration	 their	 level	 of	 protection	 in	 comparison	with	 levels	 determined	 by	

other	 Members	 and	 ensure	 that	 these	 are	 not	 arbitrary	 or	 unjustifiable	 and	 eventually	

discriminatory.	 If	 the	 difference	 in	 level	 of	 protection	 does	 result	 in	 arbitrary	 or	

unjustifiable,	 the	 regulating	 Member	 is	 then	 to	 examine	 whether	 it	 may	 result	 in	

discrimination	 or	 a	 disguised	 restriction	 on	 international	 trade.	 The	 Committee	 lists	

‘warning	 signals’	 that	 may	 constitute	 ‘discrimination	 or	 a	 disguised	 restriction	 on	

international	trade’:		

• ‘substantial	 differences	 in	 the	 levels	 of	 protection	 considered	 to	 be	 appropriate	

indifferent	situations;’		

• ‘the	 existence	 of	 arbitrary	 or	 unjustifiable	 differences	 in	 the	 levels	 of	 protection	

considered	by	a	Member	as	appropriate	in	different	situations;’		

• ‘the	 absence	 of	 a	 scientific	 justification	 for	 a	 sanitary	 or	 phytosanitary	 measure	

applied	 allegedly	 to	 achieve	 the	 appropriate	 level	 of	 protection,	 or	 the	 fact	 that	 a	

measure	 is	 not	 based	 on	 a	 risk	 assessment	 as	 appropriate	 to	 the	 circumstances	

(either	 because	 there	 is	 no	 risk	 assessment	 or	 because	 there	 is	 an	 insufficient	 risk	

assessment).’(WTO	2000a)	

In	addition	to	these	substantive	elements,	the	SPS	Committee	sets	a	number	of	transparency	

requirements	to	ensure	predictability	and	access	to	 information	about	 levels	of	protection.	

In	general	terms,	this	consists	in	giving	a	view	to	other	WTO	Members	of	what	it	considers	

an	appropriate	level	of	protection:		‘A	Member	should	indicate	the	level	of	protection	which	

it	considers	to	be	appropriate	(…)	in	a	sufficiently	clear	manner	so	as	to	permit	examination	

of	 the	 extent	 to	 which	 any	 sanitary	 or	 phytosanitary	 measure	 achieves	 that	 level.’(WTO	

2000a),	 specifying	 that	 Members	 may	 do	 so	 through	 published	 statements	 or	 other	 text	

made	available	to	interested	parties.		
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More	specifically,	 the	guidelines	underline	 the	 importance	of	reasoned	 transparency	 in	 the	

adoption	of	SPS	measures,	to	ensure	the	consistency	requirement:		

‘A	Member	should	establish	clear	and	effective	communication	and	information	flows	

within	and	between	the	authorities	responsible	for	the	determination	of	appropriate	

levels	of	protection.	An	important	element	in	seeking	to	ensure	that	decisions	on	an	

appropriate	 level	of	protection	meet	the	provisions	of	Article	5.5	 is	 information	and	

communication.	The	authorities	responsible	for	the	preparation	and	implementation	

of	 such	 decisions	 should	 be	 aware	 of	 relevant	 decisions	 taken	 by	 that	 Member	 in	

other	 cases,	 and	 particularly	 in	 situations	 comparable	 to	 the	 one	 at	 hand.’	 (WTO	

2000a,	3)	

Therefore,	more	than	requiring	Members	to	take	into	account	the	external	impacts	of	their	

level	 of	 protection,	 the	 consistency	 requirement	 of	 article	 5.5	 read	 together	 with	 the	

Committee	 guidelines	 set	 requirements	 of	 regulatory	 quality,	 that	 may	 have	 domestic	

benefits	beyond	mitigating	trade	effects.		

Neither	 GATT	 nor	 TBT	 have	 such	 a	 ‘consistency’	 requirement.	 Marceau	 and	 Trachtman	

consider	 that	 Korea	 –	 Beef	 introduces	 a	 soft	 consistency	 requirement	 in	 the	 article	 XX	

necessity	test,	which	could	also	be	transposed	to	the	article	2.2	TBT	necessity	test.	(Marceau	

and	Trachtman	2014,	399)			

Already	 through	 the	 obligations	 of	 non-discrimination,	 the	 SPS	 and	 TBT	 Agreement	

introduce	 additional	 levels	 of	 balancing	 between	 trade	 and	 non-trade	 considerations	 that	

Members	must	pursue	when	developing	their	domestic	measures.	This	balancing	is	further	

required	 through	 the	obligations	 of	 necessity	 of	 SPS	 and	TBT	measures,	 and	 the	 scientific	

justifications	called	for	under	the	SPS	Agreement	in	particular.			

III. Necessity	of	domestic	measures	

The	obligation	for	measures	to	be	‘necessary’	is	included	in	the	language	of	GATT	only	within	

article	XX,	 to	activate	the	general	exceptions	to	GATT	obligations.	The	term	is	used	 for	 the	

exceptions	on	public	morals	and	on	the	protection	of	human,	animal	or	plant	 life	or	health	
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(art	XX	(a)	and	(b)).	This	exception	is	therefore	only	to	be	used	as	a	defence,	and	the	burden	

of	proof	relies	on	the	defendant	who	argues	that	an	inconsistency	with	GATT	obligations	is	

justified	by	its	necessity.25	

Under	the	SPS	and	TBT	Agreements	on	the	other	hand,	the	positive	right	for	Members	is	that	

of	adopting	measures	necessary	to	fulfil	their	policy	objectives	(in	the	areas	covered	by	the	

agreements).	The	necessity	of	the	measure	is	no	longer	an	exception,	but	is	embedded	in	all	

measures	that	WTO	Members	must	adopt.		

The	necessity	of	a	measure	 is	 the	core	discipline	to	determine	whether	a	measure	violates	

the	 SPS	 or	 TBT	 Agreement.	 It	 is	 however	 inherently	 subjective:	 the	 ‘legitimacy’	 of	 an	

objective	 is	 subjective,	 as	 is	 the	 appropriate	means	 to	 fulfil	 the	 policy	 objective.	 The	 two	

agreements	provide	some	framework	to	evaluate	necessity,	both	with	different	approaches.			

The	 ‘necessity’	 requirement	 does	 not	 imply	 that	 Members	 automatically	 apply	 the	 most	

economically	 efficient	 measure.	 Indeed,	 it	 focuses	 on	 the	 necessity	 of	 the	 objectives	 and	

effects	of	the	measure	more	than	on	its	absolute	efficiency.	Nevertheless,	the	requirement	to	

consider	the	necessity	of	a	measure	when	developing	it	is	still	likely	to	ensure	its	efficiency.	

(B.	M.	Hoekman	and	Kostecki	2009,	241)		

The	 SPS	 Agreement	 requires	 a	 combination	 of	 both	 necessity	 and	 scientific	 basis	 for	 SPS	

measures,	whereas	the	TBT	focus	is	on	the	necessary	character	of	domestic	measures.		

A. SPS	Agreement:	Necessity	and	scientific	basis	of	domestic	measures	

The	 SPS	 Agreement	 includes	 clear	 language	 recognizing	 the	 regulatory	 autonomy	 of	

Members,	 even	 more	 so	 than	 the	 TBT	 Agreement.	 In	 addition	 to	 the	 provisions	 of	 the	

Preamble,	article	2.1	of	the	SPS	Agreement	recognizes	Members	 ‘right	to	take	sanitary	and	

phytosanitary	measures	necessary	for	the	protection	of	human,	animal	or	plant	life	or	health	

(…).’	 Already	 including	 the	 term	 ‘necessary’	 in	 this	 right	 to	 regulate,	 the	 SPS	 Agreement	

																																																								

25	On	the	burden	of	proof	in	the	case	of	exceptions,	see	Appellate	Body	Report,	US	-	Underwear,	§7.16;	Appellate	

Body,	US	–	Wool	shirts	and	blouses.			



47	

	

further	specifies	that	the	SPS	measures	chosen	by	Members	are	possible	‘only	to	the	extent	

necessary	to	protect	human,	animal	or	plant	life	or	health’,	and	as	long	as	they	are	‘based	on	

scientific	principles’.		

There	 are	 therefore	 two	 different	 limitations	 to	Members	 right	 to	 regulate	 under	 the	 SPS	

Agreement:	the	necessity	of	the	measure,	and	the	basis	on	scientific	evidence.		

	

1. Necessity	of	SPS	measures	

The	 ‘necessity’	 of	 SPS	 measures	 is	 provided	 for	 in	 article	 2.2,	 completed	 by	 article	 5.6.	

Indeed,	while	 the	 former	sets	 the	principle	 that	only	 ‘necessary’	measures	can	be	adopted,	

the	latter	adds	the	requirement	that	Members	take	into	account	the	‘technical	and	economic	

feasibility’,	 by	 examining	 whether	 there	 is	 a	 regulatory	 alternative	 and	 if	 so	 if	 this	 is	

reasonably	available.	

The	SPS	Agreement	includes	the	principle	of	necessity	under	two	articles.	Article	2.2	relates	

to	the	way	a	measure	is	applied,	whereas	article	5.6	to	the	measure	itself.	The	consequences	

of	 this	distinction	 in	practice	 is	 still	 unclear	 (Marceau	and	Trachtman	2014),	but	 case	 law	

indicates	that	the	two	articles	are	to	be	read	in	conjunction.26		

Australia	–	Salmon	provided	three	cumulative	criteria	 for	necessity	of	a	measure	under	art	

5.6	SPS	A,	§	194:			

(1)	is	reasonably	available	taking	into	account	technical	and	economic	feasibility;	

(2)	achieves	the	Member's	appropriate	level	of	sanitary	or	phytosanitary	protection;	

and	

(3)	is	significantly	less	restrictive	to	trade	than	the	SPS	measure	contested.	

																																																								

26	Article	5.6	is	to	be	read	together	with	article	2.2	which	sets	the	general	principle:	‘We	consider,	in	particular,	

that	the	more	specific	language	of	Article	5.6	should	be	read	in	light	of	the	more	general	language	in	Article	2.2.’		

Panel	report,	Japan	–	Agricultural	Products,	§	8.71.			
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The	 ‘appropriate’	 level	 of	 protection	 is	 necessarily	 a	 subjective	 one,	 and	 depends	 on	 the	

pursued	objective	and	the	 level	of	risk	aversion	of	 the	Member	adopting	 the	SPS	measure.	

The	SPS	Agreement	considers	 that	 it	 is	up	 to	 the	regulating	Member	do	determine	what	 it	

considers	 ‘appropriate’.	 In	 this	 sense,	 the	 Appellate	 Body	 has	 confirmed	 in	 Australia	 –	

Salmon	 as	 a	 prerogative	 of	 the	 regulating	 Member,	 §199,	 and	 that	 Members	 could	 even	

decide	that	the	appropriate	level	of	protection	implied	taking	‘zero	risk’.		This	was	reiterated	

by	EC	–	Hormones	(§172).	Members	must	define	their	perception	of	the	appropriate	level	of	

protection,	but	do	not	need	to	do	so	in	quantitative	terms	(Australia	–	Salmon,	§206).		

2. Scientific	evidence	

The	 SPS	 Agreement	 includes	 an	 additional	 protection	 against	 Members’	 arbitrary	 policy	

measures	from	the	TBT	‘necessity’	discipline.	It	requires	that	Members	base	their	measures	

on	 scientific	 principles	 (art	 2.2),	which	 they	 shall	 determine	 through	 risk	 assessment	 (art	

5.6),	 and	 finally	 that	 they	maintain	 the	measure	 according	 to	 scientific	 evidence	 (art	 2.2).	

This	innovative	feature	of	the	SPS	Agreement	can	be	seen	as	raising	the	bar	to	ensure	better	

standards,	by	 ‘enhancing	 the	quality	of	 rational	democratic	deliberation	about	 risk	and	 its	

control.’	 (Howse	 1999,	 2330)	27	Nevertheless,	 the	meaning	 of	 the	 scientific	 principles	 and	

evidence,	 and	 particularly	 what	 constitutes	 ‘sufficient’	 evidence	 remains	 relatively	 vague,	

therefore	 maintaining	 a	 certain	 degree	 of	 uncertainty	 as	 to	 how	 to	 apply	 this	 provision	

(Prévost	2009,	590–91)	

	

	

																																																								

27	Howse	 argues	 further	 that	 that	 provisions	 of	 the	 SPS	Agreement	 should	 be	 ‘…understood	not	 as	 usurping	

legitimate	 democratic	 choices	 for	 stricter	 regulations,	 but	 as	 enhancing	 the	 quality	 of	 rational	 democratic	

deliberation	 about	 risk	 and	 its	 control.	 (…)	 If	 rational	 deliberation	 is	 an	 important	 element	 in	 making	

democratic	 outcomes	 legitimate,	 then	 providing	 some	 role	 for	 scientific	 principles	 and	 evidence	 in	 the	

regulatory	process	may	enhance,	rather	than	undermine,	democratic	control	of	risk.’		
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B. TBT	Agreement:	necessity	to	fulfil	legitimate	policy	objective		

The	TBT	Agreement	sets	the	obligation	to	Members	to	not	apply	any	measures	that	are	more	

trade	restrictive	than	necessary.	According	to	article	2.2:		

‘Members	shall	ensure	that	technical	regulations	are	not	prepared,	adopted	or	applied	with	a	

view	to	or	with	the	effect	of	creating	unnecessary	obstacles	to	international	trade.		For	this	

purpose,	 technical	regulations	shall	not	be	more	trade-restrictive	 than	necessary	 to	 fulfil	a	

legitimate	objective,	taking	account	of	the	risks	non-fulfilment	would	create.		Such	legitimate	

objectives	 are,	 inter	 alia:	 	 national	 security	 requirements;	 the	 prevention	 of	 deceptive	

practices;	 	 protection	 of	 human	 health	 or	 safety,	 animal	 or	 plant	 life	 or	 health,	 or	 the	

environment.	 	 In	 assessing	 such	 risks,	 relevant	 elements	 of	 consideration	 are,	 inter	 alia:	

available	 scientific	 and	 technical	 information,	 related	 processing	 technology	 or	 intended	

end-uses	of	products.’	

Neither	 the	 objective	 of	 technical	 regulations	 nor	 their	 effect	 must	 result	 in	 unnecessary	

obstacles	to	trade,	and	the	benchmark	to	determine	the	necessity	of	a	measure	according	to	

article	2.2	is	a	non-exhaustive	list	of	legitimate	objectives.		

Very	little	guidance	is	given	as	to	how	to	define	the	 ‘necessity’	of	a	measure,	and	Members	

maintain	significant	autonomy	in	this	regard.	The	main	elements	given	by	the	Agreement	are	

that	 the	 necessity	 of	 a	measure	 is	 determined	with	 regards	 to	 the	 ‘legitimate	 objective’	 it	

pursues,	 following	 the	 non-exhaustive	 list	 of	 objectives	 included	 in	 the	 article,	 and	

considering	the	risks	that	would	exist	 if	 the	measure	 is	not	adopted.	 In	addition,	while	the	

TBT	 Agreement	 does	 not	 require	 scientific	 evidence	 as	 a	 baseline	 for	 adopting	 TBT	

measures,	 it	 does	 acknowledge	 that	 possible	 elements	 to	 determine	 the	 necessity	 of	 a	

measure	include	‘scientific	and	technical	information’.		

	The	AB	in	US	–	Tuna	II	defines	three	steps	to	determine	the	necessity	of	a	measure	under	the	

TBT	Agreement,	which	it	describes	as	a	‘relational	analysis’:	
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‘the	 assessment	 of	 "necessity"	 involves	 a	 relational	 analysis	 of	 the	 trade-restrictiveness	 of	

the	 technical	 regulation,	 the	 degree	 of	 contribution	 that	 it	makes	 to	 the	 achievement	 of	 a	

legitimate	objective,	and	the	risks	non-fulfilment	would	create.’	(§318)	

a) Legitimate	objectives	

Article	2.2	cited	above	provides	a	list	of	legitimate	objectives	which	go	beyond	those	of	the	

SPS	 Agreement	 and	 mentions	 these	 ‘inter	 alia’.	 It	 therefore	 sets	 a	 presumption	 that	 the	

objectives	cited	 in	article	2.2	are	 legitimate,	but	 leaves	open	 the	possibility	of	Members	 to	

pursue	policy	objectives	that	are	not	on	the	list	(AB,	US	–	COOL,	§372).	

Members	are	free	to	determine	the	level	of	protection	they	consider	appropriate:		

‘It	recognizes	that	a	Member	shall	not	be	prevented	from	taking	measures	necessary	

to	achieve	its	legitimate	objectives	"at	the	levels	it	considers	appropriate",	subject	to	

the	 requirement	 that	 such	 measures	 are	 not	 applied	 in	 a	 manner	 that	 would	

constitute	 a	 means	 of	 arbitrary	 or	 unjustifiable	 discrimination	 between	 countries	

where	 the	same	conditions	prevail	or	a	disguised	restriction	on	 international	 trade,	

and	 are	 otherwise	 in	 accordance	 with	 the	 TBT	 Agreement.	 As	 we	 see	 it,	 a	 WTO	

Member,	 by	 preparing,	 adopting,	 and	 applying	 a	 measure	 in	 order	 to	 pursue	 a	

legitimate	 objective,	 articulates	 either	 implicitly	 or	 explicitly	 the	 level	 at	 which	 it	

seeks	to	pursue	that	particular	legitimate	objective.	

It	 is	 then	the	complaining	party	must	demonstrate	the	protection	sought	by	the	regulating	

Member	 and	 the	 evidence	 demonstrating	 its	 excessive	 nature.	 Indeed,	 in	 US	 –	 Clove	

cigarettes,	 the	AB	 considered	 that	 it	 is	 the	 complaining	party	 that	 ‘…carries	 the	burden	of	

providing	us	with	evidence	and	argumentation	on	what	is	the	level	of	protection	sought	by	

the	United	States,	and	why	banning	clove	cigarettes	greatly	exceeds	 the	 level	of	protection	

sought.’	(7.373).		
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Although	it	 is	 indeed	logical	that	the	excessive	nature	of	a	measure	contested	is	proved	by	

the	complaining	Member,	the	proof	of	the	level	of	protection	sought	seems	more	difficult	to	

obtain	for	others	than	the	regulating	Member	itself.	28	

b) Risks	that	non-fulfilment	would	create	

With	 the	 requirement	 of	 taking	 into	 account	 risks	 of	 non-fulfilment,	 the	 TBT	 Agreement	

introduces	 the	 consideration	 of	 different	 policy	 options,	 and	 particularly	 of	 non-

intervention.	The	AB	confirms	this:	

US	–	Tuna	II:	‘the	obligation…	suggests	that	the	comparison	of	the	challenged	measure	with	a	

possible	alternative	measure	should	be	made	in	light	of	the	nature	of	the	risks	at	issue	and	

the	 gravity	 of	 the	 consequences	 that	 would	 arise	 from	 non-fulfilment	 of	 the	 legitimate	

objective.’	(§321)	

Overall,	 the	 obligations	 of	 non-discrimination	 and	 necessity	 as	 set	 in	 the	 SPS	 and	 TBT	

Agreements	 require	 Members	 to	 consider	 the	 cross-border	 effects	 of	 their	 domestic	

measures.	This	is	an	important	first	step	towards	starting	to	mitigate	the	negative	effects	of	

regulatory	 heterogeneity	 throughout	 the	 multilateral	 trading	 system.	 Nevertheless,	 the	

obligations	remain	‘fuzzy’,	29	in	that	methodologies	for	identifying	the	right	measure	are	not	

apparent	 and	 regulating	Members	may	 still	 struggle	 to	 find	 the	 appropriate	measure.	 The	

transparency	and	regulatory	cooperation	framework	are	therefore	particularly	important	to	

complement	 the	 vagueness	 of	 the	 obligations	 and	 further	 contribute	 to	 regulatory	

convergence.		

	 	

																																																								

28	For	a	criticism	on	this	approach,	see	(P.	Mavroidis	2012,	720–21)	
29	Hoekman	and	Kostecki	note	that	 ‘…the	disciplines	of	many	WTO	agreements	are	often	fuzzy,	ambiguous	or	

simply	 not	 defined.	 As	 a	 result	 there	 can	 easily	 be	 legitimate	 uncertainty	 regarding	 the	 appropriate	

interpretations	of	a	provision	in	a	specific	context.’	(B.	M.	Hoekman	and	Kostecki	2009,	81)	
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CHAPTER	II:	TRANSPARENCY	AS	A	CORE	DISCIPLINE	UNDER	THE	SPS	AND	

TBT	AGREEMENTS	

	

Transparency	provisions	play	an	essential	role	 in	ensuring	the	effective	 implementation	of	

the	SPS	and	TBT	Agreements.	Transparency	opens	access	to	information	on	other	Members’	

domestic	 measures	 and	 to	 a	 certain	 extent	 also	 to	 their	 rationale.	 As	 such,	 transparency	

provisions	are	key	for	identifying	which	laws	affect	trade	significantly	with	regards	to	WTO	

obligations,	 and	 estimating	 whether	 they	 have	 been	 adopted	 in	 line	 with	 SPS	 and	 TBT	

obligations	or	not.		

This	 chapter	will	 present	 the	 transparency	 requirements	 and	 the	 potential	 role	 they	may	

play	in	both	informing	Members,	and	allowing	them	to	exchange	on	their	policies	at	an	early	

level	of	the	regulatory	process.		

Both	 SPS	 and	 TBT	 Agreements	 refer	 to	 transparency	 as	 an	 important	 element	within	 the	

regulatory	process.	The	structure	of	 the	 transparency	requirements	 is	different	 in	 the	 two	

agreements.	 The	 TBT	Agreement	 includes	most	 transparency	 obligations	within	 the	 same	

article	 as	 other	 core	 obligations	 (article	 2	 and	 5	 of	 TBT 30 ),	 underlining	 the	

interconnectedness	 between	 the	 different	 transparency	 mechanisms	 and	 their	 common	

pursuit	of	open	regulations	and	excluding	any	hierarchy	between	the	requirements.	The	SPS	

Agreement	 includes	 most	 detailed	 requirements	 in	 an	 annex,	 with	 only	 a	 brief	 article	

requiring	notification	and	information	sharing	in	the	text	of	the	actual	Agreement	(article	7	

SPS	 Agreement,	 Annex	 B).	 However,	 the	 language	 in	 both	 agreements	 is	 almost	 identical,	

justifying	a	joint	study	of	the	two	agreements.	

	

																																																								

30 	The	 TBT	 Agreement	 includes	 separate	 articles	 on	 transparency	 for	 technical	 regulations	 (article	 2),	

standards	 (Annex	 III)	 and	 conformity	 assessment	 procedures	 (article	 5).	 This	 study	 shall	 not	 look	 at	 the	

transparency	 of	 standards	 which	 differs	 slightly	 from	 technical	 regulations	 and	 conformity	 assessment	

procedures,	which	represent	the	main	part	of	Members	transparency	practice	under	the	TBT	Agreement.		
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I. The	purpose	of	transparency	under	the	SPS	and	TBT	Agreements	

Both	SPS	and	TBT	Agreements	have	very	similar	language,	largely	inspired	from	the	Tokyo	

Round	 “Standards	 Code”	 (spec.	 article	 2.5	 et	 s.).	 Three	 complementary	 objectives	 are	

pursued	by	 transparency	provisions	of	both	SPS	and	TBT	Agreements:	making	regulations	

known	and	publicly	available	(A);	allowing	interested	parties	to	comment	on	new	regulatory	

measures	(B);	allowing	other	Members,	and	 in	particular	developing	countries,	 to	adapt	to	

newly	adopted	measures	(C)	(Tamiotti	2007).	

The	 transparency	 obligations	 in	 the	 SPS	 and	 TBT	 Agreements	 go	much	 further	 than	 that	

included	in	the	GATT.	However,	the	early	drafts	of	the	GATT	negotiations	show	that	similar	

objectives	were	also	considered	by	the	GATT	negotiators,	and	help	identify	the	origins	of	the	

SPS	and	TBT	transparency	provisions.			

A. Information:	 Making	 regulations	 known	 and	 publicly	 available	 to	 interested	

parties	

Making	regulations	known	and	publically	available	 is	 the	most	obvious	obligation	pursued	

by	 the	 transparency.	 It	 is	 similar	 to	 that	 in	 the	 other	 WTO	 agreements:	 disclosure	 of	

domestic	measures	must	 be	 done	 in	 such	 a	manner	 to	 enable	 certain	 persons	 to	 become	

acquainted	with	it.		

This	 objective	 is	 apparent	 in	 both	 the	 SPS	 and	TBT	Agreements	 through	 the	 obligation	 of	

publication	 ‘to	 enable	 interested	 parties…	 to	 become	 acquainted	 with	 it.’	 (art	 2.9.1	 TBT	

Agreement;	5.6.1	TBT	Agreement).	The	language	regarding	the	extent	of	the	publicity	differs	

slightly	between	the	TBT	and	SPS	Agreement:	the	former	pursues	the	objective	of	provision	

of	information	for	private	parties	(“interested	parties	in	other	Members”,	TBT	Agreement),	

while	 the	 latter	aims	to	ensure	 information	by	other	Members	(“interested	Members”,	SPS	

Agreement).	

The	Appellate	Body	confirmed	that	enhancing	the	transparency	of	SPS	regulations	adopted	

or	maintained	by	other	Members	by	enabling	“interested	parties	to	become	acquainted	with”	

them	 is	 the	 object	 and	 purpose	 of	 the	 publication	 obligation	 of	 Annex	 B§1	 of	 the	 SPS	
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Agreement,	 in	 light	of	which	 the	obligation	of	publication	of	 the	SPS	Agreement	should	be	

interpreted	(Japan	–	Variety	testing,	§106).	

More	 specifically,	 the	 objective	 of	 guaranteeing	 the	 public	 availability	 of	 information	 on	

domestic	regulations	relates	 to	 the	effectiveness	of	 transparency,	beyond	only	access.	This	

idea	was	already	raised	in	the	early	years	of	GATT	negotiations.	The	first	draft	of	the	GATT	

included	 a	proposal	 by	 the	United	 States	 requiring	publication	of	 domestic	measures,	 and	

their	centralization	by	the	Organization:		

“Copies	of	 (…)	 laws,	 regulations,	decisions,	 rulings	and	agreements	shall	be	communicated	

promptly	to	the	Organization”31	

Although	 the	 communication	of	 all	 laws,	 regulations,	 decisions,	 rulings	 and	 agreements	 to	

the	 secretariat	 was	 left	 out	 from	 the	 final	 text	 of	 article	 X	 of	 the	 GATT,	 the	 obligation	 of	

notification	provided	in	both	agreements	(art	2.9,	5.6	TBT	Agreement;	art	5.	B	Annex	B	SPS	

Agreement),	 although	 only	 of	 draft	measures,	 responds	 partly	 to	 this	 initial	 objective,	 	 as	

does	the	obligation	to	submit	statements	on	the	 implementation	and	administration	of	 the	

TBT	Agreement	(art	15.2	TBT	Agreement).		

Overall,	 the	 centralization	 of	 information	 by	 the	 WTO	 secretariat,	 through	 notifications,	

committee	 discussions,	 and	 statements	 on	 the	 implementation	 and	 administration	 of	 the	

TBT	 Agreement	 in	 particular,	 contributes	 to	 ensuring	 that	 information	 on	 Members’	

domestic	measures	is	truly	publicly	available.		

The	 mentioning	 of	 ‘interested	 parties’	 under	 the	 publication	 obligation	 of	 the	 TBT	

Agreement	 (article	 2.9.1)	 opens	 the	 door	 for	 a	 broad	 application	 of	 transparency,	 beyond	

only	Members.	There	is	therefore	the	underlying	purpose	of	ensuring	access	to	information	

by	non-governmental	stakeholders,	and	thus	enabling	them	to	play	an	active	role	also	in	the	

use	of	the	information.		

																																																								

31	E/PC/T/33	at	p.	28	
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B. Regulatory	 cooperation:	 Encouraging	 dialogue	 between	 Members	 on	 proposed	

measures	before	their	entry	into	force	

A	 third	 objective	 of	 the	 transparency	 under	 the	 SPS	 and	 TBT	 agreement	 is	 to	 encourage	

dialogue	 between	Members	 on	 proposed	measures	 before	 their	 entry	 into	 force.	 The	 two	

Agreements	 require	 that	 Members	 allow,	 without	 discrimination,	 “…reasonable	 time	 for	

other	Members	to	make	comments	in	writing.”	(art	2.9.4	and	5.6.4	TBT	Agreement;	§5.d	SPS	

Agreement).	The	right	to	comment	appears	in	response	to	notifications	(WTO	2002a;	WTO	

2014b)	 and	 is	 an	 essential	 aspect	 of	 transparency	 under	 SPS	 and	 TBT,	 discussed	 in	 five	

paragraphs	 of	 both	 Agreements32	and	 provided	 for	 both	 “regular”	 notifications	 as	well	 as	

emergency	 notifications.	 Comments	 to	 notifications	 are	 a	 remarkable	 transparency	 tool,	

allowing	 Members	 to	 participate	 in	 other	 Members’	 regulatory	 process	 and	 “…provide	

Members	with	the	opportunity	to	influence	final	requirements	of	other	Members,	and	could	

enhance	harmonization	as	well	as	lead	to	the	transfer	of	technology”	(WTO	2003,	para.	16).	

The	Panel	in	US	–	Clove	Cigarettes	considered:		

“In	our	view,	Article	2.9.2	(as	it	is	also	the	case	with	Article	5.6.2	for	conformity	assessment	

procedures)	is	at	the	core	of	the	TBT	Agreement's	transparency	provisions:	the	very	purpose	

of	 the	 notification	 is	 to	 provide	 opportunity	 for	 comment	 before	 the	 proposed	 measure	

enters	 into	 force,	when	 there	 is	 time	 for	 changes	 to	be	made	before	 "it	 is	 too	 late".”	 (US	–	

Clove	Cigarettes,	Panel	Report,	para	7.536)	

The	SPS	Committee	notes	that	these	consultations	on	draft	measures	at	the	WTO	level	may	

also	contribute	to	reinforce	transparency	and	enhance	consultation	processes	domestically.	

(WTO	2002b,	para.	25).	

Notifications	 are	 obligatory	 in	 particular	 for	 measures	 that	 do	 not	 apply	 international	

standards	and	may	have	a	significant	effect	on	other	Members’	 trade,	and	 thus	 this	 is	also	

when	the	right	to	comment	on	notifications	intervenes.	Ultimately,	this	has	the	potential	to	

																																																								

32	Articles	 2.9.2,	 2.9.3,	 2.9.4,	 2.10.3,	 2.10.4	 TBT	 Agreement;	 paragraphs	 5.b,	 5.c,	 5.d,	 6.b,	 6.c	 Annex	 B	 SPS	

Agreement	
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ensure	 that	 all	 new	measures,	 while	 not	 being	 harmonized,	 are	 consistent	with	 the	WTO	

Agreements	and	do	not	create	unnecessary	barriers	to	trade.		In	other	words,	in	the	absence	

of	 harmonization,	 the	 SPS	 and	 TBT	 Agreements	 aim	 to	 ensure	 that	 there	 is	 regulatory	

cooperation	 between	 Members	 in	 order	 to	 favour	 convergence	 in	 their	 regulatory	

approaches.		

In	addition,	the	obligation	of	notifications	applies	to	draft	measures,	thus	setting	the	accent	

on	ex	ante	transparency.	This	is	a	key	characteristic	of	the	SPS	and	TBT	Agreements,	which	

differs	from	the	ex	post	transparency	that	applies	in	GATT	1947.		

More	generally,	throughout	the	WTO	Agreements,	ex	post	transparency	is	also	the	dominant	

transparency	 dynamic.	 Under	 the	 “Understanding	 Regarding	 Notification,	 Consultation,	

Dispute	 Settlement	 and	 Surveillance”	 adopted	 in	 1979,	 Contracting	 Parties	 to	 the	 GATT	

agreed	 they	 would	 undertake	 to	 notify	 as	 much	 as	 possible	 other	 contracting	 parties	 “of	

their	adoption	of	trade	measures	affecting	the	operation	of	the	General	Agreement”	(para	3).	

This	general	commitment	to	notify	was	not	however	regarding	draft	measures.	They	agreed	

that	 they	 “should	 endeavour	 to	notify	 such	measures	 in	 advance	of	 implementation.”	This	

wording	 therefore	does	not	 require	 that	 there	 is	 any	notification	before	 the	 adoption	of	 a	

measure,	 and	 the	 language	 encouraging	 notification	 before	 implementation	 is	 relatively	

weak.	The	Understanding	then	acknowledges	that	when	this	is	not	possible,	“such	measures	

should	be	notified	ex	post	facto.”33	

Under	 the	SPS	and	TBT	Agreements	ex	post	transparency	 is	 on	 the	other	hand	a	marginal	

aspect	of	the	wide	range	of	transparency	obligations	they	establish.	There	is	no	notification	

obligation	 for	 adopted	 regulations,	 nor	 an	 obligation	 to	 respond	 to	 enquiries	 or	 take	 into	

account	comments	to	adopted	regulations.	The	transparency	framework	of	the	SPS	and	TBT	

Agreements	concentrate	on	the	preparation	of	technical	or	SPS	measures	respectively,	 in	a	

way	precluding	that	if	this	is	done	in	consultation	with	all	Members,	then	there	is	no	need	for	

																																																								

33	the	complete	sentence	reads:	“In	other	cases,	where	prior	notification	has	not	been	possible,	such	measures	

should	be	notified	promptly	ex	post	facto.”		
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transparency	after	adoption.	This	reduces	the	visibility	on	existing	trade	policies	throughout	

the	 Members,	 but	 highlights	 that	 the	 two	 agreements	 aim	 more	 at	 fostering	 dialogue	

between	Members	 on	 proposed	measures	 rather	 than	 providing	 complete	 information	 on	

the	regulatory	environment.		

C. Predictability:	Allowing	traders	time	to	adapt	to	the	new	measures	adopted	and	

published	

The	 second	 objective	 of	 transparency	 under	 the	 two	 agreements	 is	 directly	 linked	 to	 the	

broader	purpose	of	avoiding	unnecessary	obstacles	to	trade	by	ensuring	better	visibility	and	

predictability	into	the	domestic	requirements	in	all	WTO	Members.	Indeed,	both	agreements	

include	under	transparency	obligations	the	requirement	to	leave	for	sufficient	time	to	adapt	

to	new	measures	adopted	and	published.	 It	 is	explicit	 in	 the	call	 for	a	 “reasonable	 interval	

between	the	publication	of	(…)	regulations	and	their	entry	into	force”	(article	2.12	and	5.9	

TBT	 Agreement;	 §2	 Annex	 B	 to	 SPS	 Agreement).	 It	 is	 also	 apparent	 in	 the	 paragraph	

requiring	 the	 publication	 of	 a	 notice,	 before	 the	 adoption	 of	 the	 regulation.	 This	 is	

particularly	important	for	traders	to	be	able	to	predict	the	transaction	costs	that	exporting	

to	a	certain	country	will	entail.		

The	 original	 US	 proposal	 of	 the	 GATT	 article	 on	 transparency	 included	 a	 more	 detailed	

provision	in	this	regard,	excluding	the	application	of	new	requirements	to	 ‘products	of	any	

other	Members	already	en	route	at	 the	time	of	publication	thereof	(…)’34	This	text	was	not	

agreed	upon	however,	and	such	a	detailed	obligation	was	not	included	neither	in	the	GATT	

nor	in	the	SPS	and	TBT	Agreements.		

These	three	objectives	forge	a	solid	spirit	of	dialogue	under	the	two	agreements,	necessary	

for	the	implementation	of	the	negative	obligations	described	in	Chapter	I.		

	

																																																								

34	article	21	§	3,	London	Draft,	see	E/PC/T/33	at	p.	28		
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II. Scope	of	transparency	obligation		

Articles	 2.9	 and	 5.6	 of	 the	 TBT	 Agreement	 lay	 down	 the	 scope	 of	 the	 basic	 ex	 ante	

transparency	 obligations	 of	 the	 two	 Agreements:	 publication	 of	 a	 notice,	 notifications,	

provision	of	 copies	 and	 time	 for	 comments.	Members	must	 comply	with	 these	obligations	

when	they	plan	to	adopt	a	measure	that	does	not	comply	with	international	standards	and	if	

it	may	have	a	significant	effect	on	trade.			

The	 SPS	 Agreement	 Annex	 B	 is	 slightly	 different	 in	 this	 regard	 and	 separates	 the	

transparency	obligations	under	different	headings.	The	two	criteria	applied	under	the	TBT	

Agreement	 for	 the	 core	 transparency	 obligations	 fall	 under	 the	 heading	 “Notification	

Procedures”	 (cf	 para.5).	 The	 content	 below	 this	 heading	 is	 however	 the	 same	 as	 the	

obligations	listed	under	Articles	2.9	and	5.6	of	the	TBT	Agreement.	Practice	has	not	shown	

reason	 to	 believe	 that	 the	 transparency	 obligations	 under	 the	 two	 agreements	 should	 be	

interpreted	differently.	

A. Proposed	regulations	

The	most	significant	 transparency	obligations	apply	mainly	to	proposed	 regulations,	rather	

than	to	adopted	measures.		

Adopted	measures	must	be	publically	available,	but	they	do	not	benefit	from	the	centralised	

character	of	notification	obligations.	Therefore,	the	transparency	framework	under	the	SPS	

and	TBT	Agreements	apply	to	regulations	to	come,	rather	than	existing	regulations.	This	is	

an	 important	 limitation	of	 the	system,	and	disputes	may	therefore	rise	with	regards	to	the	

measures	already	in	place.			

Both	 agreements	 require	 transparency	 for	 “regulations”.	 The	 TBT	 Agreement	 applies	 to	

“proposed	 regulations”	 and	 “proposed	 conformity	 assessment	 procedures”,	 and	 the	 SPS	

Agreement	applies	 to	“SPS	measures”	(article	7)	and	“SPS	regulations”	(Annex	B).	The	SPS	

Agreement	 or	 Annex	 B	 do	 not	 explicitly	 refer	 to	 “proposed”	 regulations	 as	 the	 TBT	

Agreement	 does,	 but	 the	 content	 of	 the	 notification	 obligations	 do	 clearly	 refer	 to	 the	
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notification	of	draft	measures,	as	it	must	take	place	“…at	an	early	stage,	when	amendments	

can	still	be	introduced	and	comments	taken	into	account”	(Annex	B.5.b).35	

1. SPS	measures	or	regulations	

Under	 the	 SPS	 Agreement,	 article	 7	 of	 the	 Agreement	 requires	 transparency	 of	 SPS	

“measures”,	while	Annex	B	uses	the	term	SPS	“regulations”.	The	two	terms	seem	very	close,	

with	the	difference	of	the	criterion	of	general	application	for	SPS	“regulations”36.	Annex	B.1	

of	 SPS	 Agreement	 includes	 a	 footnote	 defining	 regulations	 as	 “measures	 such	 as	 laws,	

decrees	or	ordinances	which	are	applicable	generally”.	The	Appellate	Body	considers	the	list	

of	measures	 in	 the	 footnote	 as	 non-exhaustive,	 as	 suggested	 by	 the	 use	 of	 “such	 as”,	 and	

further	 notes	 that	 the	 transparency	 obligations:	 “…also	 includes,	 in	 our	 opinion,	 other	

instruments	which	are	applicable	generally	and	are	similar	in	character	to	the	instruments	

explicitly	 referred	 to	 in	 the	 illustrative	 list	 of	 the	 footnote	 to	 paragraph	 1	 of	 Annex	 B.	»	

(Japan-	 Variety	 Testing,	 Appellate	 Body	 Report,	 §	 105).	 This	 precision	 aligns	 the	 SPS	

transparency	requirements	with	that	of	the	publication	obligation	of	the	General	Agreement	

on	Tariffs	and	Trade	(GATT),	which	applies	to	all	“Laws,	regulations,	 judicial	decisions	and	

administrative	rulings	of	general	application”37.	

SPS	measures	may	have	a	 limited	application,	affecting	only	certain	specific	 regions	 in	 the	

case	of	a	disease	epidemic	for	instance.	However,	this	does	not	exclude	that	measures	taken	

in	 such	 circumstances	 are	 not	 of	 “general	 application”.	 In	 the	 context	 of	 the	GATT,	 Panels	

have	considered	that	measures	of	«	general	application	»	should	also	be	interpreted	widely,	

as	long	as	the	impact	of	the	measure	applies	beyond	a	specific	case.	In	particular,	they	should	

																																																								

35	This	is	also	confirmed	in	the	transparency	guidelines	given	by	the	SPS	Committee,	see	(WTO	2002b)	

	36	The	SPS	Committee	notes	the	two	separate	terms	but	minimises	the	difference	in	meaning	between	the	two:	

“The	SPS	Agreement	uses	the	terms	"measures"	and	"regulations"	somewhat	interchangeably.	Readers	should	

note	 that	 regardless	 of	 the	 term	used,	 the	Agreement	 is	 referring	 to	 any	 sanitary	 or	 phytosanitary	measure	

such	 as	 laws,	 decrees,	 or	 ordinances	 applied	 to	 protection	 human,	 animal	 or	 plant	 life	 or	 health	 as	 defined	

under	paragraph	1	of	Annex	A	to	the	SPS	Agreement.	»	(WTO	2002b,	p.	2	footnote	4)	
37	See	for	instance	article	X:1	GATT.		
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apply	 to	 a	 «	range	 of	 situations	 or	 cases,	 rather	 than	 being	 limited	 in	 their	 scope	 of	

application	»	 (EC	 –	 Selected	 Customs	 Matters),	 affecting	 «	 an	 unidentified	 number	 of	

economic	 operators,	 including	 domestic	 and	 foreign	 producers	»	 (US	 –	 Underwear),	 «	not	

limited	 to	 a	 single	 import	 or	 importer	»	 (EC	 –	 IT	 Products).	 The	 measures	 of	 “general	

application”	 also	may	 include	 «	administrative	 rulings	 in	 individual	 cases”	 as	 long	 as	 they	

“establish	or	revise	principles	or	criteria	applicable	in	future	cases.	»	(Japan	–	Film).	With	the	

last	example,	the	burden	of	proof	however	lies	on	the	defendant.		

2. TBT	 Agreement:	 technical	 regulations,	 conformity	 assessment	 procedures	 and	

international	standards	

a) Transparency	of	technical	regulations	and	conformity	assessment	procedures	

Under	 the	 TBT	 Agreement,	 the	 transparency	 obligation	 applies	 to	 all	 “regulations”	 or	

“conformity	 assessment	 procedures”	 (CAPs),	 in	 the	 same	 manner	 as	 the	 rest	 of	 the	

Agreement.	

Practice	 shows	 that	 Members	 tend	 rather	 to	 notify	 administrative	 acts,	 regulations,	

standards,	 guidelines.	 This	 may	 be	 however	 because	 technical	 regulations	 are	 more	

generally	included	in	administrative	acts,	implementing	laws.	Several	Members	have	notified	

laws	 as	 well,	 therefore	 confirming	 belief	 by	 Members	 that	 their	 transparency	 obligations	

extend	to	laws	as	well.38		

Members	sometimes	avoid	the	“self-incriminating”	risk	of	notifications	by	expressing	in	the	

notification	 that	 it	 is	 for	 transparency	 purposes	 and	 not	 to	 respond	 to	 a	 notification	

obligation	 under	 the	 Agreements.	 This	 is	 the	 case	 for	 instance	 in	 a	 notification	 of	 the	

European	 Union	 on	 genetically	 modified	 foods:	 «	This	 notification	 is	 for	 transparency	

purposes	and	does	not	prejudge	the	position	of	the	European	Union	on	the	applicability	of	

																																																								

38 	In	 the	 recent	 years,	 see	 for	 instance	 notifications	 by	 Albania	 (G/TBT/N/ALB/68),	 Canada	

(G/TBT/N/CAN/405),	 Chile	 (G/TBT/N/CHL/292;	 G/TBT/N/CHL/289),	 Ireland	 (G/TBT/N/IRL/1),	 Italy	

(G/TBT/N/ITA/16),	Latvia	(G/TBT/N/14)	and	Ukraine	(G/TBT/N/UKR/89).		
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the	TBT	Agreement	 to	 the	notified	measures,	 or	 on	 the	nature	 and	effects	 of	 the	measure	

itself.	»39	

b) Transparency	of	standards40	

As	mentioned	above,	it	is	the	Code	of	Good	Practices	under	Annex	3	to	the	TBT	Agreement	

that	 introduces	 the	 disciplines	 applicable	 to	 standardizing	 bodies.	 In	 the	 same	 line	 as	 for	

technical	 regulations	 and	 conformity	 assessment	 procedures,	 the	 Code	 of	 Good	 Practices	

establishes	 the	 centralization	 of	 information	 on	 standards,	 and	 a	 special	 period	 for	

comments	 before	 the	 adoption	 of	 a	 standard.	 Finally,	 the	 Code	 of	 Good	 practices	 finishes	

with	a	provision	requiring	standardizing	bodies	to	afford	‘sympathetic	consideration	to,	and	

adequate	opportunity	for	consultation	(…)’	(TBT	Agreement	Annex	III,	L,	M,	N).		

Given	that	the	standards	are	not	developed	by	WTO	Members	directly	but	by	standardizing	

bodies	 –	 whether	 governmental	 or	 non-governmental	 –	 and	 that	 these	 standards	 are	

voluntary	and	not	binding,	it	is	not	the	WTO	Secretariat	that	centralizes	the	information	but	

the	ISO/	IEC	Information	Centre	(cf	TBT	Agreement	Annex	III,	J)	

B. Absence	of	international	standard		

The	conformity	of	regulations	to	international	standards	allows	to	presume	that	they	do	not	

create	an	unnecessary	barrier	to	trade.41	Transparency	contributes	to	ensuring	that	the	new	

regulation	does	not	pursue	protectionist	objectives	under	the	cover	of	a	legitimate	objective.	

Therefore,	 if	 the	 regulation	 conforms	 with	 international	 standards	 there	 is	 less	 need	 for	

transparency.	 However,	 the	 legitimacy	 of	 the	 Members	 objectives	 are	 no	 longer	 as	 clear	

when	the	new	regulation	 is	not	based	on	an	 international	standard,	either	because	 it	does	

																																																								

39	G/TBT/N/EU/284		
40	These	 disciplines	 regarding	 transparency	 of	 international	 standards	 are	 separate	 from	 those	 regarding	

technical	 regulations	 and	 CAPs,	 because	 of	 the	 voluntary	 nature	 of	 standards.	 Therefore,	 the	 scope	 of	 the	

obligations	presented	in	the	rest	of	this	section	do	not	apply	to	standards.	
41	art	2.5	TBT	Agreement;	art	3.2	SPS	Agreement.		
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not	 exist	 or	 because	 the	 Member	 choses	 not	 to	 follow	 it.	 The	 TBT	 and	 SPS	 Agreements	

therefore	 require	 the	 publication	 of	 a	 notice,	 notification,	 and	 response	 to	 enquiries	 or	

comments	only	when	 there	 is	no	 international	 standards	 to	prove	 the	 legitimate	objective	

pursued	by	the	measure.		

The	criteria	of	an	 international	standard	 is	criticized	as	excluding	certain	potentially	 trade	

restrictive	measures	 from	 notification	 (Scott	 2009).	 	 Indeed,	 it	 relies	 on	 the	 premise	 that	

measures	adopted	on	the	basis	of	international	standards	are	more	clear	and	predictable,	as	

Members	 all	 have	 same	 access	 and	 awareness	 of	 international	 standards.	 However,	 even	

measures	 adopted	 on	 the	 basis	 of	 international	 standards	may	 entail	 adaptation	 costs	 for	

traders,	 and	 not	 all	 Members	 may	 have	 equal	 understanding	 of	 existing	 international	

standards42.	 In	addition,	 international	standards	are	mentioned	in	an	increasing	amount	of	

trade	 concerns,	 arguably	 “…due	 to	 the	 challenge	 of	 developing	 internationally	 relevant	

standards	 for	a	diverse	but	 increasingly	 interconnected	global	economy.”	 (E.	N.	Wijkström	

and	 McDaniels	 2013).	 Both	 the	 SPS	 and	 TBT	 Committee	 have	 therefore	 encouraged	

Members	to	notify	measures	even	when	they	do	comply	with	international	standards.	

The	 SPS	 Committee	 has	 encouraged	 Members	 to	 notify	 regulations	 even	 when	 they	 are	

substantially	the	same	as	international	standards,	as	long	as	they	have	a	significant	effect	on	

trade	 (WTO	 2008).43	The	 recommended	 notification	 format	 adopted	 by	 the	 Committee	

therefore	includes	a	section	asking	whether	there	is	a	relevant	international	standard	and	if	

so	 which	 one.44	The	 Secretariat	 is	 required	 to	 report	 to	 the	 Committee	 on	 Members’	

notifications	 which	 relate	 to	 the	 adoption	 of	 international	 standards,	 guidelines	 and	

																																																								

42	Denise	Prévost	notes	 that	 “…several	Members	at	 lower	 levels	of	development,	 in	practice,	have	difficulties	

participating	effectively	in	international	standard	setting	activities,	and	the	resulting	standards	may	therefore	

not	reflect	their	needs	and	concerns.”,	p.	127	(Prévost	2013)	
43	Canada,	the	EU,	and	New	Zealand	had	supported	the	elimination	of	this	criterion	for	notifications	altogether	

under	the	SPS	Agreement,	arguing	that	a	new	regulation	can	result	in	obstacles	to	trade	for	exporting	countries	

even	when	the	measure	is	based	on	an	international	standard,	see	G/SPS/W/157,	paras	8-10;	G/SPS/W/158,	

paras	4.7;	G/SPS/W/159.	
44	See	section	8	of	regular	notification	template,	in	Annex.		
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recommendations,	and	the	yearly	reports	since	2008	show	that	the	share	of	notifications	of	

measures	 conform	 to	 international	 standards	 has	 increased	 considerably	 since	 the	 SPS	

Committee	 recommendation45.	 In	 2014,	 53%	 of	 all	 SPS	 notifications	 made	 identified	 an	

international	standard	as	relevant	to	the	notified	measure,46	a	large	share	of	which	indicated	

as	 “conform”	 to	 the	 indicated	 standard.47	Overall,	 these	 figures	 indicate	 that	 42%	 of	 SPS	

notifications	 made	 in	 2014	 were	 of	 measures	 conforming	 to	 international	 standards,	

therefore	going	beyond	the	obligation	of	 the	SPS	Agreement	and	 increasing	visibility	of	all	

new	measures.48		

The	 TBT	 Committee	 also	 encourages	 Members	 to	 notify	 in	 the	 absence	 of	 international	

standards,	and	to	indicate	in	their	notification	“whether	or	not	they	consider	that	a	relevant	

international	 standard	exists	 and,	 if	 appropriate,	 to	provide	 information	about	deviations”	

(WTO	2009a).	The	Secretariat	does	not	however	report	on	the	amount	of	notifications	based	

on	international	standards	and	there	is	therefore	no	data	publically	available	in	this	regard.		

C. Significant	effect	on	trade		

Transparency	 is	 important	 to	 ensure	 there	 is	 no	 unnecessary	 restriction	 on	 trade.	When	

there	 is	 no	 particular	 effect	 on	 trade,	 knowledge	 and	 access	 to	 the	 new	measures	 is	 not	

necessary.	However,	if	there	is	the	potential	for	a	significant	effect,	then	the	draft	regulation	

must	be	published.	Both	the	SPS	and	TBT	Committees	have	noted	that	the	“significant	effect”	

																																																								

45	See	G/SPS/GEN/804/Rev.1-7.	
46	555/1057	SPS	notifications	indicated	an	international	standard	as	a	basis	for	the	notified	measure.	Figures	

from	http://spsims.wto.org/		
47	449	notifications	stated	to	be	“conform”	to	an	international	standard,	out	of	555	notifications	indicating	an	

international	standard	as	a	basis	(i.e.	81%).	Figures	from	http://spsims.wto.org/		
48	This	 conclusion	 is	 based	 on	 the	 premise	 that	 the	 content	 notified	 by	Members	 is	 accurate.	 It	 is	 of	 course	

possible	that	Members	indicate	that	their	measure	conforms	to	an	international	standard	even	though	it	is	not	

the	case,	but	such	bad	faith	hypothesis	are	not	envisaged	in	these	statistics	because	of	the	difficulty	to	identify	

cases.			
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makes	 reference	 to	 “both	 import-enhancing	 and	 import-reducing	 effects	 on	 the	 trade	 of	

other	Members.”49,	“…as	long	as	such	effects	are	significant”50	

The	 TBT	 Committee	 specifies	 that	 the	 significance	 of	 trade	 is	 looked	 for,	 “in	 a	 specific	

product	or	a	group	of	products,	or	products	in	general”,	and	particularly	in	trade	“between	

two	or	more	Members”(WTO	2011a).	For	example,	asked	about	the	significant	effect	on	US	–	

Indonesian	trade	of	an	American	prohibition	of	Clove	Cigarettes,	 the	Panel	considered	that	

as	the	vast	majority	of	clove	cigarettes	in	the	United	States	were	imported	from	Indonesia,	

the	value	of	which	amounted	to	approximately	USD	15	million	in	2008,	there	was	indeed	a	

significant	effect.	(US	-	Clove	Cigarettes,	§§7.529–7.531)		

This	 condition	 applies	 to	 the	 publication	 of	 a	 notice,	 notification,	 and	 the	 response	 to	

enquiries	or	comments,	before	the	measure	is	adopted.	Therefore,	the	significant	trade	effect	

needs	to	be	only	potential.	The	Panel	in	US	–	Clove	Cigarettes	indicates	that	a	notice	needs	to	

be	published	even	though	there	is	no	actual	effect	on	trade	of	the	technical	regulation	(US	-	

Clove	 Cigarettes,	 §7.529).	 Indeed,	 the	 wording	 of	 article	 2	 TBT	 makes	 reference	 to	 cases	

when	a	technical	regulation	“may	have	a	significant	effect	on	trade	of	other	Members.”		

Determining	whether	 a	measure	may	 have	 an	 impact	 on	 trade	 of	 other	Members	may	 be	

difficult	 for	the	Member	adopting	a	new	measure.	 It	 involves	knowing	which	Members	are	

interested	in	importing	into	the	domestic	market	and	how	much	their	companies	will	have	

to	modify	their	practices	to	 import	under	the	new	legislation.	Taking	these	difficulties	 into	

account,	the	TBT	Committee	has	encouraged	Members	to	notify	measures	when	they	are	not	

certain	whether	a	measure	may	have	“significant	effects	on	trade”51.		

The	 same	 wording	 is	 used	 in	 §5	 Annex	 B	 to	 the	 SPS	 Agreement,	 which	 also	 expects	

publication	of	measures	with	the	potential	of	having	a	significant	trade	effect.	The	Panel	in	

																																																								

49 	G/TBT/1/Rev.12,	 para.	 4.3.1.1.	 (TBT).	 The	 same	 precision	 is	 made	 by	 the	 SPS	 Committee,	 see	

G/SPS/7/Rev.3,	para	10.	
50	Ibid.	This	additional	precision	was	made	in	the	SPS	Committee.		
51	G/TBT/32,	29	November	2012,	para	12.		
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Japan	 –	 Apples	 determines	 the	 existence	 of	 this	 criterion	 in	 two	 steps,	 looking	 first	 at	

whether	the	market	access	conditions	have	changed	for	the	exporting	Member52,	and	second	

whether	 the	 conditions	 are	 significantly	different,	 i.e.	 “whether	 the	 change	has	 resulted	 in	

any	 increase	 in	 production,	 packaging	 and	 sales	 costs,	 such	 as	 more	 onerous	 treatment	

requirements	 or	more	 time-consuming	 administrative	 formalities.”	 (Panel	 Report,	 §8.314)	

The	SPS	and	TBT	Committees	also	give	Members	a	 list	of	 factors	 to	be	 taken	 into	account	

when	 trying	 to	determine	whether	 their	Member	affects	 trade	with	other	Members	 (WTO	

2008;	WTO	2015a)	53.		

Based	 on	 the	 criterion	 of	 “significant	 effect	 on	 trade”	 calling	 for	 notification,	 the	 SPS	

Committee	has	allowed	Members	not	 to	open	a	sixty	day	period	when	a	measure	 is	“trade	

facilitating”	 (WTO	 2008).	 The	 Recommended	 Procedures	 For	 Implementing	 the	

Transparency	 Obligations	 of	 the	 SPS	 Agreement	 mention	 that	 such	 “Trade	 facilitating	

measures	 could	 include,	 inter	 alia,	 the	 raising	 of	 the	 level	 of	 maximum	 residue	 limits	 of	

certain	pesticides	in	certain	products,	the	lifting	of	a	ban	on	imports,	or	the	simplification	or	

elimination	 of	 certain	 certification/approval	 procedures.”	 In	 2014,	 23%	 of	 regular	

notifications	were	listed	by	Members	as	“trade	facilitating”.		

	

																																																								

52	In	 other	 words,	 “…would	 the	 exported	 product	 (apple	 fruit	 from	 the	 United	 States	 in	 this	 case)	 still	 be	

permitted	to	enter	Japan	if	they	complied	with	the	prescription	contained	in	the	previous	regulations.”	(Panel	

Report,	§8.314)	
53	G/SPS/7/Rev.3,	para	10:	“To	Assess	whether	the	sanitary	or	phytosanitary	regulation	may	have	a	significant	

effect	 on	 trade,	 the	Member	 concerned	 should	 consider	 relevant	 available	 information	 such	 as:	 the	 value	 or	

other	 importance	 of	 imports	 to	 the	 importing	 and/or	 exporting	 Members	 concerned,	 whether	 from	 other	

Members	individually	or	collectively;	the	potential	development	of	such	imports;	and	difficulties	for	producers	

in	 other	 Members,	 particularly	 in	 developing	 country	 Members,	 to	 comply	 with	 the	 proposed	 sanitary	 or	

phytosanitary	regulations.	The	concept	of	a	significant	effect	on	 trade	of	other	Members	should	 include	both	

import-enhancing	 and	 import-reducing	 effects	 on	 the	 trade	 of	 other	 Members,	 as	 long	 as	 such	 effects	 are	

significant.”	See	also	G/TBT/1/Rev.12,	para	4.3.1.1.	
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III. Different	 levels	 of	 transparency:	 from	 decentralised	 possibility	 to	

access	information	to	centralised	and	effective	right	to	information	

The	WTO	Secretariat	has	described	transparency	obligations	under	the	TBT	Agreement	to	be	

divided	 into	 “three	 pillars”:	 publishing,	 notifying,	 and	 responding	 to	 enquiries54.	 More	

specifically,	 the	 transparency	obligations	of	 the	 two	agreements	may	be	divided	 into	 three	

generations	of	transparency,	as	presented	by	Wolfe	(2013).	First	generation	transparency	is	

ensured	with	the	obligation	of	publication	of	all	proposed	and	adopted	measures	(A).	Second	

Generation	 transparency	 is	 required	 through	 the	 obligation	 of	 notification	 (B),	 as	 well	 as	

various	related	obligations	that	encourage	dialogue	between	Members	around	notifications	

(C,	 D).	 These	 are	 only	 required	 for	 certain	 measures,	 that	 have	 the	 potential	 of	 creating	

tensions	between	Members.	Finally,	the	SPS	and	TBT	Committees	developed	the	practice	of	

“Specific	trade	concerns”,	allowing	Members	to	flag	measures	proposed	by	other	Members	in	

the	 Committee	meetings,	 and	 try	 through	 dialogue	 to	 reduce	 their	 unnecessary	 effects	 on	

trade	(E).	Third	generation	transparency	is	composed	of	mechanisms	that	allow	to	enhance	

the	 effectiveness	 of	 transparency	 with	 the	 support	 of	 new	 technologies.	 This	 is	 a	 very	

present	feature	throughout	all	transparency	mechanisms	under	the	two	Agreements,	and	we	

shall	discuss	it	when	discussing	the	relevant	obligations.	

A. First	Generation	transparency:	the	possibility	for	members	and	private	traders	to	

become	aware	

There	are	two	publication	requirements	in	the	SPS	and	TBT	Agreements:		

- Publication	 of	 a	 notice	 of	 a	 draft	 technical	 regulation,	 standard	 or	 conformity	

assessment	procedure	(articles	2.9.1.	and	5.6.1	of	TBT	Agreement;	paragraph	5	of	SPS	

Agreement)	

- Publication	 of	 adopted	 technical	 regulation,	 standard	 or	 conformity	 assessment	

procedure	(articles	2.11	and	5.8	of	TBT	Agreement;	paragraph	1	of	SPS	Agreement)	

																																																								

54	G/TBT/M/24,	Annex	1,	§1.		
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We	shall	see	throughout	this	section	in	what	conditions	these	publication	obligations	apply.	

1. Publication	of	notice55	

The	 obligation	 to	 publish	 a	 notice	 concerns	 draft	 measures	 just	 like	 notification	 and	

response	 to	 enquiries.	 It	 therefore	 applies	 under	 the	 two	 conditions	 explained	 above:	 the	

regulation	is	taken	without	reference	to	an	international	standard,	and	it	causes	a	significant	

effect	on	trade.		

a) Content	and	location	of	the	obligation	to	publish	a	notice	

The	obligation	to	publish	a	notice	included	in	article	2.9.1	can	serve	as	a	‘hook’	to	encourage	

Members	 to	 engage	 in	 dialogue	 before	 the	 drafting	 of	 a	 measure	 has	 been	 launched	 (E.	

Wijkström	 2015,	 5).	 As	 such,	 this	 could	 be	 the	 basis	 for	 a	 highly	 cooperative	 regulatory	

process,	starting	very	early	on	in	the	development	of	the	domestic	measure.			

There	is	no	definition	of	what	a	“notice”	makes	reference	to,	and	the	Committees	give	little	

guidance	in	this	respect.	The	TBT	Committee	noted	that	there	was	“no	uniformity	between	

Members	 as	 to	 how	 this	 notice	 is	 to	 be	 published”	 (WTO	 2006,	 para.51)	 and	 therefore	

decided	to	examine	what	the	best	way	would	be	for	interested	parties	to	become	acquainted	

with	the	notices	published	by	Members.		

The	 TBT	 Committee	 has	 required	 Members	 to	 include	 information	 on	 the	 relevant	

publications	 in	 their	 “statements	 of	 implementation”	made	 under	 article	 15.2	 of	 the	 TBT	

Agreement56.	In	particular,	the	Committee	requires	Members	to	specify:		

“the	names	of	the	publications	used	to	announce	that	work	is	proceeding	on	draft	technical	

regulations	or	standards	and	procedures	 for	assessment	of	 conformity	and	 those	 in	which	

the	texts	of	technical	regulations	and	standards	or	procedures	for	assessment	of	conformity	

																																																								

55	art.	2.9.1	and	5.6.1	TBT	Agreement;	§5.a	Annex	B	to	SPS	Agreement	
56	Under	article	15.2	of	the	TBT	Agreement,	Members	are	required	to	submit	a	statement	listing	the	measures	

taken	to	ensure	the	implementation	and	administration	of	the	TBT	Agreement.	See	(WTO	2015,	para	4.2)	
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are	published	under	Articles	2.9.1,	2.11;	3.1	(in	relation	to	2.9.1	and	2.11);	5.6.1,	5.8;	7.1,	8.1	

and	 9.2	 (in	 relation	 to	 5.6.1	 and	 5.8);	 and	 paragraphs	 J,	 L	 and	 O	 of	 Annex	 3	 of	 the	

Agreement;”(WTO	2015,	p.	18)	

On	 this	 basis,	 the	 Secretariat,	 under	 its	 own	 responsibility,	 gathers	 the	 names	 of	 these	

publications	specified	by	Members	in	their	“statements	of	implementation”.	This	information	

is	 then	 listed	 in	 a	 periodically	 updated	 table,	 publically	 available	 under	 the	 symbol	

G/TBT/GEN/39	 (and	 revisions).	 The	 latest	 version	 of	 the	 list	 was	 published	 in	 2011	

(G/TBT/GEN/39/Rev.5).	 Publications	were	 listed	 for	 104	Members	 (out	 of	 a	 total	 of	 160	

WTO	 Members),	 of	 which	 only	 28	 provided	 a	 website	 link	 to	 the	 publications.	 In	 other	

words,	35%	of	WTO	Members	have	not	published	a	notice	of	 the	publications	where	draft	

technical	regulations	may	be	found,	and	83%	of	WTO	Members	have	not	provided	websites	

to	 access	 such	 information.	These	 figures	 show	 the	 limited	 effect	 that	 the	publication	of	 a	

notice	 has	 in	 terms	 of	 transparency,	 even	 with	 the	 Secretariat’s	 efforts	 to	 centralize	 the	

information	on	publications	listed	by	Members.		

The	non-exhaustive	list	of	Voluntary	mechanisms	and	related	principles	of	Good	Regulatory	

Practice	 (GRP)	 under	 discussion	 in	 the	 TBT	 Committee	 offers	 further	 guidance	 on	 the	

publication	of	a	notice.	It	encourages	Members	to	“publish	a	notice	of	anticipated	regulatory	

activity”,	 for	 instance	by	notifying	 the	TBT	Committee	of	 the	website	address	where	other	

Members	may	gain	information	on	upcoming	regulatory	activity.	This	guidance	however	has	

only	an	indicative	value,	as	the	Committee	has	not	yet	adopted	it57.			

The	SPS	encourages	Members	 to	publish	measures	as	much	as	possible	 through	electronic	

means	to	ensure	better	accessibility	of	information	(WTO	2008).	Publication	on	the	Internet	

is	 not	 mandatory,	 as	 the	 TBT	 Committee	 recognises	 that	 this	 requires	 special	 technical	

means,	which	 all	WTO	Members	 do	 not	 necessarily	 have	 the	 same	 access	 to.	 Hard	 copies	

must	 therefore	 still	 be	 available	 upon	 request.	 (WTO	 2002a).	 Indeed,	 Developing	 country	

																																																								

57	A	first	draft	of	this	document	was	circulated	in	February	2013,	and	the	latest	draft	to	date	was	circulated	in	

December	2014.		
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Members	identified	as	a	common	problem	relating	to	the	publication	of	a	notice	“the	lack	of	

specialized	 publications,	 and/or	 to	 the	 lack	 of	 staff	 and/or	 IT	 resources	 with	 which	 to	

publish	such	information.”58		

Through	the	use	of	the	internet	to	publish	trade	measures,	WTO	Members	enrich	the	effect	

of	 publication.	 It	 goes	 from	 being	 a	 purely	 first	 generation	 “right-to-know”	 transparency	

provision,	 providing	 interested	 parties	 with	 basic	 information,	 to	 a	 third-generation	

transparency	 policy,	 making	 use	 of	 new	 technologies	 to	 make	 information	 more	 easily	

accessible	and	user-friendly.	This	might	provide	an	early	opportunity	for	Members	or	other	

stakeholders	 to	 send	 comments	 on	 the	 draft.	 However,	 access	 to	 published	 information	

remains	decentralized	–	and	still	uncommon,	as	noted	above,	requiring	interested	parties	to	

be	aware	of	the	existence	of	the	website,	of	the	new	publication	on	the	website,	and	of	the	

effects	for	domestic	industry.	

b) Timing	of	the	publication	of	a	notice	

The	notice	must	be	published	“at	an	early	stage”.	The	actual	delay	before	the	adoption	of	the	

measure	 is	 to	 be	determined	 case	 by	 case,	 as	 long	 as	 the	delay	 is	 sufficient	 for	 interested	

parties	 in	 other	 members	 to	 become	 acquainted	 with	 it,	 as	 required	 by	 the	 object	 and	

purpose	of	publication	in	the	SPS	and	TBT	Agreements	(see	above).	The	obligation	to	publish	

notices	aims	 first	and	 foremost	 to	ensure	acquaintance	by	 interested	parties,	but	may	also	

leave	 time	 for	 these	 interested	 parties	 to	 comment	 on	 the	 proposed	 measures.	 The	 TBT	

Committee	praises	the	usefulness	of	the	discussion	of	draft	measures	(WTO	2005,	para	53).	

2. Publication	of	adopted	regulations	

All	 SPS	 and	 TBT	 regulations	 that	 have	 been	 adopted	 must	 be	 published	 promptly59,	 “or	

otherwise	 made	 available”.	 the	 scope	 of	 the	 obligation	 is	 as	 inclusive	 as	 possible	 to	

																																																								

58	See	 "A	 Compilation	 and	 Summary	 of	 the	 Responses	 Received	 to	 the	 Questionnaire	 for	 a	 Survey	 to	 Assist	

Developing	 Country	Members	 to	 Identify	 and	 Prioritise	 their	 Specific	 Needs	 in	 the	 TBT	 Field",	 Note	 by	 the	

Secretariat,	14	October	2002,	G/TBT/W/186,	page	15.	
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encourage	publication	of	a	wider	number	of	measures.	As	long	as	the	measure	is	an	adopted	

regulation	it	must	be	published,	and	the	conditions	of	an	existing	international	standard	and	

a	 significant	 effect	 on	 trade	 are	 no	 longer	 needed.	 Under	 the	 SPS	 Agreement,	 the	 three	

elements	that	justify	publication	here	are:	(1)	the	measure	"[has]	been	adopted"340;	(2)	the	

measure	is	a	"phytosanitary	regulation"341,	namely	a	phytosanitary	measure	such	as	a	law,	

decree	or	ordinance342,	which	 is	 (3)	 "applicable	generally".	(Japan	-	Variety	Testing,	Panel	

Report	§8.109)60	

The	notions	of	“regulation”	and	“applicable	generally”	were	discussed	above,	as	they	apply	to	

transparency	 obligations	 in	 general.	 The	 notion	 of	 “adopted	 regulations”	 does	 not	

necessarily	make	reference	to	binding	regulations.	This	 is	confirmed	in	the	 Japan	–	Variety	

Testing	case.	The	Panel	and	Appellate	Body	both	consider	 that	 the	mandatory	character	 is	

not	a	condition	 for	 the	obligation	of	publication	 to	apply.	The	Panel	notes:	 “Nowhere	does	

the	 wording	 of	 this	 paragraph	 require	 such	 measures	 to	 be	 mandatory	 or	 legally	

enforceable.”	(§8.111)	

a) Timing	for	publication	of	adopted	measures	

Publication	of	adopted	measures	must	be	done	 in	advance	of	entry	 into	 force,	 to	allow	 for	

producers	of	exporting	countries	to	adapt	to	the	change	in	regulations	before	the	entry	into	

force61.	The	general	principle	of	publication	of	adopted	regulations	is	prompt	publication62,	

also	 used	 in	 other	 agreements.	 More	 specifically,	 the	 SPS	 and	 TBT	 Agreements	 require	

Members	to	leave	a	“reasonable	interval”	between	the	publication	and	the	entry	into	force63	

of	a	measure	“normally”	considered	to	be	six	months,	both	for	the	SPS	and	TBT	Agreements	

																																																																																																																																																																																					

59	article	2.	11	and	5.8	of	TBT	Agreement;	Annex	B§1	to	SPS	Agreement	
60	This	 reasoning	 was	 applied	 by	 the	 Panel	 with	 regards	 to	 the	 SPS	 Agreement	 but	 given	 the	 exact	 same	

language	 for	 both	 SPS	 and	 TBT	 Agreements,	 it	 may	 be	 predicted	 that	 similar	 reasoning	 would	 apply	 for	

publication	of	adopted	measures	under	the	TBT	Agreement.		
61	Annex	B§2	SPS	Agreement;	Article	2.12	and	5.9	TBT	Agreement.		
62	Annex	B	§1	SPS	Agreement;	Article	2.11	and	article	5.8	TBT	Agreement.		
63	Annex	B§2	SPS	Agreement;	Article	2.12	and	5.9	TBT	Agreement.	
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(WTO	2001,	§3.2	and	§5.2	respectively).	This	interval	may	be	reduced	in	the	application	of	

both	SPS	and	TBT	measures,	but	with	different	justifications,	which	lead	to	understand	the	

function	of	publication	quite	differently	for	the	two	agreements.			

If	 a	 new	 SPS	 regulation	 facilitates	 trade	 relations	 and	 the	 six-month	 “reasonable	 interval”	

slows	 down	 unnecessarily	 the	 process,	 then	 nothing	 justifies	 the	 six	 months	 between	

publication	 and	 entry	 into	 force.	 This	 is	why	 the	WTO	Ministers	 in	 Doha	 considered	 that	

“The	entry	into	force	of	measures	which	contribute	to	the	liberalization	of	trade	should	not	

be	 unnecessarily	 delayed”	 (WTO	 2001,	 §3.2).	 This	 exception	 to	 the	 “reasonable	 interval”	

between	publication	and	entry	into	force	underlines	how	publication	in	the	SPS	Agreement	

aims	at	contributing	to	the	liberalization	of	trade,	through	better	access	to	information	and	

therefore	smoother	trade	relations.	

A	 TBT	 regulation	 may	 enter	 into	 force	 less	 than	 six	 months	 after	 the	 publication	 of	 the	

regulation	if	the	longer	interval	is	“ineffective	in	fulfilling	the	legitimate	objectives	pursued.”	

(WTO	2001,	§5.2).	The	time	for	exporting	producers	to	adapt	to	a	new	measure	is	therefore	

considered	less	important	than	the	legitimate	objective	pursued	by	the	new	regulation.		

b) Location	of	publication	

The	decentralized	character	of	publication	makes	it	difficult	to	identify	the	sources	in	which	

adopted	 regulations	 are	 published	 in	 all	WTO	Members.	 The	 list	 established	 by	 the	WTO	

Secretariat	described	above	serves	as	a	reference	for	the	sources	of	both	draft	and	adopted	

regulations.		

c) Addressee	of	publication		

Already	in	the	GATT,	the	publication	obligation	stands	out	as	one	of	the	rare	provisions	that	

goes	beyond	inter-govermental	relations,	assuming	an	obligation	for	private	parties	directly	

(P.	C.	Mavroidis	2005,	272)		
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The	 SPS	 Agreement	 requires	 the	 information	 of	 “interested	 Members”,	 while	 the	 TBT	

Agreement	targets	“interested	parties	in	other	Members.”	This	slight	difference	in	language	

may	have	an	important	consequence	on	the	function	of	publication	in	the	two	agreements.			

Both	agreements	do	however	mention	producers	particularly	from	developing	countries	in	

the	SPS	and	TBT	Agreements,	putting	an	accent	on	the	particularly	asymmetric	relation	that	

may	 exist	 between	Members.	 This	 asymmetry	 is	 particularly	 obvious	 between	 developed	

Members	 and	 private	 parties	 from	 developing	 Members,	 who	 lack	 the	 financial	 and	

institutional	means	to	keep	up	with	regulatory	evolutions	in	all	WTO	Member	countries.	The	

asymmetry	 is	 less	 established	 between	 Members	 and	 private	 parties	 from	 developed	

Members,	and	the	focus	of	article	2.12	TBT	Agreement	and	of	Annex	B(2)	SPS	Agreement	on	

producers	from	developing	Members	seems	to	take	into	account	this	difference.			

• Addressees	of	publication	in	TBT	Agreement:	interested	parties	in	other	Members	

Article	2.9.1	of	 the	TBT	Agreement,	which	 requires	publication	of	 trade	 regulations	not	 in	

accordance	 with	 international	 standards,	 aims	 to	 “enable	 interested	 parties	 in	 other	

Members	to	become	acquainted	with	[the	technical	regulation].”	 It	does	not	mention	other	

Members,	 but	 interested	 parties	 in	 other	 Members.	 This	 wording	 does	 not	 place	 other	

Member	governments	as	the	main	addressees	of	the	publication	of	laws,	but	instead	refers	to	

any	sub-national	entities,	whether	public	or	private.		While	information	of	other	Members	is	

not	 excluded,	 the	publication	 is	 to	 be	made	 taking	 into	 account	 the	means	 that	 interested	

parties	in	other	Members	may	have	to	find	information,	and	the	manner	in	which	they	would	

most	relevantly	become	acquainted	with	the	publication.	Through	this	choice	of	wording,	the	

TBT	 Agreement	 acknowledges	 that	 private	 parties	 may	 have	 different	 means	 from	 other	

Members	 to	 find	 the	 necessary	 information	 on	 draft	 and	 adopted	 laws	 and	 experience	 an	

unfavorable	position	resulting	from	information	asymmetry.		

Article	10	of	the	TBT	Agreement	acknowledges	that	the	enquiry	points	are	meant	to	answer	

questions	from	both	“other	Members	and	interested	parties	in	other	Members”.	As	noted	by	

Koebele,	information	may	be	requested	by	any	private	party	interested	and	in	fact,	he	notes	

that	 “in	 the	experience	of	national	enquiry	points,	 the	overwhelming	majority	of	 solicitors	
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are	private	parties,	not	state	actors.”	(Koebele	2007)	This	takes	the	“effet	utile”	of	publication	

to	a	new	level,	not	only	requiring	that	private	actors	be	taken	into	account	in	the	publication	

of	measures,	but	also	that	they	may	actually	participate	in	the	dialogue	on	technical	barriers	

to	 trade	 through	 the	 intermediate	 of	 these	 enquiry	 points.	 Because	 of	 the	 extensive	

transparency	 framework	 in	 the	TBT	Agreement,	 private	 parties	may	 even	make	 enquiries	

about	both	draft	and	adopted	measures,	“…and	obtain	information	without	implicating	their	

governments	 at	 all	 (unlike	 the	 paradigm	 for	 the	 overwhelming	 majority	 of	 WTO	 law)”	

(Horn,	 Mavroidis,	 and	Wijkström	 2013).	 Private	 parties	 are	 indeed	 excluded	 from	 the	

rest	 of	 the	WTO	process,	 and	 in	particular	with	 regards	 to	dispute	 settlement	where	 they	

must	 petition	 their	 governments	 to	 launch	 a	 formal	 dispute	 settlement	 process	 (B.	 M.	

Hoekman	and	Mavroidis	2000).		

• Addressees	of	publication	in	SPS	Agreement:	other	Members	

Article	7	of	 the	SPS	Agreement,	which	 lays	 the	general	principle	of	 transparency,	does	not	

specify	any	addressees	of	information.	This	seems	all	the	more	surprising	that	“notification”	

and	 providing	 of	 information	 necessarily	 involve	 somebody	 receiving	 the	 information,	

whether	or	not	they	do	something	with	it.	Further	details	on	the	addressees	of	information	

under	the	SPS	Agreement	are	provided	by	Annex	B,	which	refers	to	two	different	addressees	

of	publication:	other	Members	and	producers	in	exporting	Members.		

On	 one	 hand,	 article	 1	 of	Annex	B	 suggests	 that	 the	 information	published	must	 be	made	

accessible	 for	 “interested	Members”.	 This	 is	 contrary	 to	most	 other	 publication	measures,	

where	private	parties	or	Members	are	also	stated	as	addressees,	and	particularly	surprising	

with	regards	to	the	TBT	Agreement.	Indeed,	while	the	two	agreements	share	many	common	

traits,	the	TBT	Agreement	seems	to	be	addressed	mainly	at	infra-national	entities	(art.	2.11	

TBT	Agreement:	“interested	members	in	other	Members”	(emphasis	added),	see	above),	and	

the	SPS	Agreement	seems	not	to	require	enabling	their	acquaintance	to	the	measures.		

With	 this	 wording,	 annex	 B(1)	 places	 the	 publication	 obligation	 rather	 as	 an	 interstate	

commitment.	It	seems	to	aim	mainly	to	facilitate	information	sharing	between	Members	and	

improving	the	understanding	of	each	others’	trade	policy	environments,	ultimately	allowing	
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them	to	adapt	to	changes	in	a	more	timely	manner.	This	publication	requirement	also	leaves	

time	 for	 Members	 to	 evaluate	 whether	 the	 Member’s	 new	 regulation	 has	 legitimate	

objectives.	Annex	B(2)	requiring	a	“reasonable	interval”	between	publication	and	entry	into	

force	does	mention	the	importance	of	this	delay	for	the	“producers	in	exporting	Members”,	

adding	 to	 the	 publication	 obligation	 also	 consideration	 for	 private	 parties,	 particularly	 in	

developing	country	Members.		

On	 the	 other	 hand,	 article	 2	 of	 Annex	 B	 requires	 a	 reasonable	 interval	 between	 the	

publication	 and	 the	 entry	 into	 force	 of	 technical	 regulations,	 “in	 order	 to	 allow	 time	 for	

producers	 in	 exporting	Members,	 and	 particularly	 developing	 country	Members,	 to	 adapt	

their	 products	 or	 methods	 to	 the	 of	 production	 to	 the	 requirements	 of	 the	 importing	

Member.”	 This	 wording	 suggests	 therefore	 that	 the	 publication	 must	 be	 done	 in	 such	 a	

manner	as	to	leave	time	for	producers	in	exporting	Members	–	therefore	not	only	Members	

as	suggested	by	article	1	–	to	adapt	to	new	measures.		

The	 mention	 of	 producers	 particularly	 from	 developing	 countries	 in	 the	 SPS	 and	 TBT	

Agreements	puts	an	accent	on	the	particularly	asymmetric	relation	that	may	exist	between	

Members.	This	asymmetry	is	particularly	obvious	between	developed	Members	and	private	

parties	from	developing	Members,	who	lack	the	financial	and	institutional	means	to	keep	up	

with	regulatory	evolutions	in	all	WTO	Member	countries.	The	asymmetry	is	less	established	

between	 Members	 and	 private	 parties	 from	 developed	 Members,	 and	 the	 focus	 of	 both	

agreements	 on	 producers	 from	 developing	 Members	 seems	 to	 take	 into	 account	 this	

difference.	

In	 US-	 Clove	 Cigarettes,	 the	 US	 argues	 that	 they	 did	 not	 need	 to	 notify	 because	 all	 the	

information	 was	 publically	 available.	 The	 Panel	 rejected	 this	 line	 of	 reasoning,	 by	

underlining	that		

‘In our view, regardless of the merits of the United States' arguments, the obligation set out 

in Article 2.9.2 of the TBT Agreement is straightforward:  WTO Members must notify 

other Members through the WTO Secretariat of the product coverage, the objective and the 



78	

	

rationale of their proposed technical regulations, at an early appropriate stage.  The 

United States has failed to do so in respect of Section 907(a)(1)(A). 

Accordingly,	in	the	absence	of	a	notification	to	WTO	Members	through	the	Secretariat	

of	the	products	to	be	covered	by	the	proposed	Section	907(a)(1)(A),	together	with	a	

brief	indication	of	its	objective	and	rationale,	at	an	early	appropriate	stage,	i.e.,	when	

amendments	and	comments	were	still	possible,	the	Panel	finds	that	the	United	States	

has	 failed	 to	 comply	with	 its	 obligations	 under	 Article	2.9.2	 of	 the	TBT	Agreement.’	

(§7.541-2)	

The	 Panel	 therefore	 underlines	 the	 centralized	 character	 of	 transparency	 under	 the	 TBT	

Agreement,	which	differs	precisely	from	the	pure	possibility	to	access	information.		

B. Second	generation	transparency:	transparency	as	a	basis	for	dialogue		

1. Notifications:	the	right	for	members	to	have	access	to	information	

Notification	is	the	key	step	to	making	information	on	Members’	trade	policies	centralized	in	

the	WTO.	The	 implications	 in	 terms	of	 access	 to	 information	 are	potentially	 enormous,	 as	

Members	do	no	longer	need	to	look	for	the	information	themselves	in	the	various	national	

publications	 of	 their	 trading	 partners,	 they	 may	 simply	 access	 it	 through	 the	 WTO	

Secretariat.	 Furthermore,	 not	 only	 does	 the	 WTO	 Secretariat	 maintain	 the	 information	

available,	it	also	sends	out	the	information	directly	to	Members,	making	them	more	directly	

aware	of	the	information	they	may	be	interested	in.		

Notifications	and	the	related	rights	to	comment	or	make	enquiries	that	they	create	for	other	

Members	 have	 two	 important	 effects	 in	 relation	 to	 dispute	 settlement:	 on	 one	 hand	 it	

facilitates	 Members	 access	 and	 awareness	 regarding	 information,	 allowing	 Members	 to	

gather	the	necessary	information	to	build	a	case	if	relevant;	on	the	other	hand,	the	possibility	

to	 make	 comments	 and	 the	 existence	 of	 enquiry	 points	 empowers	 Members	 to	 discuss	

among	each	other.	This	is	the	first	opportunity	for	Members	to	prevent	trade	concerns	from	

escalating	to	the	level	of	dispute	settlement.		
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The	basic	obligation	of	notification	under	SPS	and	TBT	Agreements	is	set	in	one	same	article	

laying	down	the	condition	of	application	in	the	chapeau	and	then	expanding	on	the	scope	of	

the	obligation	and	the	timing	of	the	obligation	in	a	specific	paragraph64.		

a) Content	of	the	notification	obligation		

Both	 the	 SPS	 and	 TBT	 Agreements	 require	 Members	 to	 notify	 draft	 regulations,	 in	 the	

absence	of	international	standards	and	when	they	have	a	significant	effect	on	trade	(as	seen	

above).	Through	this	simple	obligation,	the	SPS	and	TBT	Agreements	set	the	very	essence	of	

their	transparency	framework,	to	foster	dialogue	between	Members	in	view	of	reaching	the	

most	satisfactory	regulation	for	both	the	regulating	Member	who	is	(presumably)	pursuing	a	

legitimate	 objective,	 and	 the	 other	 Members	 who’s	 access	 to	 the	 market	 must	 not	 be	

unnecessarily	restricted.		

On	the	substance,	Members	are	required	to	share	with	other	Members	the	“products	to	be	

covered”	by	 the	proposed	regulation	and	“a	brief	 indication	of	 its	objective	and	rationale”.	

These	elements	constitute	the	basic	information	necessary	for	other	Members	or	exporters	

to	 realize	whether	 or	 not	 they	 could	 be	 affected	 by	 the	measure.	 The	notifications	 do	not	

include	the	actual	content	of	the	regulations,	but	through	the	notification	other	Members	are	

informed	of	a	measure	that	could	potentially	interest	them.	If	the	information	contained	in	

the	notification	concerns	them	or	their	exporters,	they	may	then	ask	for	further	information,	

and	the	Agreements	intend	to	ensure	that	they	receive	appropriate	replies	(see	below).		

Because	 of	 the	 similar	 scopes	 of	 application	 of	 the	 SPS	 and	 TBT	 Agreements,	 certain	

measures	may	 fall	under	both	or	Members	may	be	unsure	which	Agreement	 to	apply.	The	

																																																								

64	TBT	Agreement:	Article	2.9.2	 for	 technical	 regulations,	article	5.6.5	 for	conformity	assessment	procedures,	

and	 article	 …	 for	 standards.	 SPS	 Agreement:	 Annex	 B,	 article	 5	 (b).	 	 In	 addition	 to	 this,	 special	 provisions	

determine	 the	 conditions	 for	 emergency	 notifications,	 as	we	 shall	 see	 below.	 Cf	 articles	 2.10.1,	 5.7.1	 of	 TBT	

Agreement,	and	article	6	of	SPS	Agreement.	In	analysing	the	legal	obligation,	this	section	will	therefore	refer	to	

these	articles	indifferently	unless	otherwise	specified.		
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SPS	Handbook	gives	guidance	as	to	how	to	distinguish	the	two	(WTO	2002b,	para.	25).	If	the	

distinction	 remains	 too	 difficult,	 the	 Handbook	 recommends	 that	 “When	 a	 regulation	

contains	both	SPS	or	TBT	elements,	it	should	be	notified	according	to	both	the	SPS	and	TBT	

Agreements,	preferably	with	an	indication	of	which	parts	of	the	regulation	fall	under	the	TBT	

Agreement	(e.g.,	quality	or	compositional	requirements).”(WTO	2002b,	Box	3	p.	13)		

The	two	Committees	have	then	progressively	developed	more	specific	requirements	on	what	

information	to	include	in	the	notifications.	In	particular,	a	model	Notification	format	includes	

several	sections	to	be	filled	in	by	Members	(see	Annex	1	for	the	SPS	and	Annex	2	for	the	TBT	

Notification	Formats).		

The	TBT	format	for	notifications	includes	11	sections,	asking	for:	the	notifying	Member	(1),	

the	Agency	responsible	(2),	the	article	notified	under	(3),	the	products	covered	(4),	the	title,	

number	of	pages	and	languages	of	the	notified	document	(5),	a	description	of	content	(6),	the	

objective	and	 rationale,	 including	 the	nature	of	urgent	problems	where	applicable	 (7),	 the	

relevant	documents	(8),	the	proposed	date	of	adoption	and	of	entry	into	force	(9),	the	final	

date	 for	 comments	 (10)	 and	 the	 source	where	 the	 text	 is	 available	 from	 (11).(WTO	2015,	

p.51-54)	

The	SPS	format	is	slightly	more	detailed,	with	13	sections.	It	requires	in	addition	to	the	TBT	

requirements	also	information	on	the	“regions	or	countries	likely	to	be	affected,	to	the	extent	

relevant	or	practicable”	(4),	and	whether	there	is	a	relevant	international	standard,	and	if	so	

which	one	(8).	Section	11	further	includes	an	option	to	indicate	whether	a	measure	is	”trade	

facilitating”,	 thus	 justifying	an	absence	of	period	for	comments.	These	criteria	 include	“tick	

boxes”,	therefore	encourages	Members	to	provide	an	answer	rather	than	leaving	the	section	

blank.		

b) Addressees	of	the	notifications	

According	to	the	SPS	and	TBT	Agreements,	the	notification	must	be	done	to	“other	Members	

through	 the	 Secretariat”.	 In	 practice,	 the	 private	 sector	 is	 an	 important	 player	 regarding	

notifications:	 on	 one	 hand,	 private	 exporters	 need	 to	 keep	 up	 with	 the	 changes	 in	



81	

	

requirements	 to	 gain	 market	 access	 in	 other	 countries.	 On	 the	 other	 hand,	 these	 same	

private	 exporters	 have	 valuable	 information	 for	 Member	 States,	 as	 they	 have	 a	 more	

concrete	view	as	to	which	regulations	may	impact	trade	and	to	what	extent.		

- Other	Members	through	the	Secretariat	

In	 practice,	 the	 obligation	 of	 notifying	 other	Members	 through	 the	 Secretariat	means	 that	

Members	send	their	notifications	to	the	Secretariat,	who	shares	it	with	all	other	Members65.	

The	specification	“through	the	Secretariat”	is	the	key	element	that	has	allowed	for	the	truly	

effective	 centralized	 transparency.	 As	 Members	 have	 the	 possibility	 to	 comment	 and	

eventually	request	the	amendment	of	the	measure,	it	is	therefore	essential	that	all	Members	

receive	the	notification.		

The	 Secretariat	 has	 the	 responsibility	 of	 transmitting	 the	 notifications	 it	 received	 to	 all	

Members,	 and	 raise	 to	 the	 attention	 of	 developing	 countries	 what	 may	 be	 of	 interest	 to	

developing	country	Members	(article	10.6	TBT	Agreement;	Annex	B.9	SPS	Agreement).	The	

TBT	Agreement	 requires	 the	 Secretariat	 to	 also	 share	 these	 notifications	with	 “interested	

international	standardizing	and	conformity	assessment	bodies”	and	the	SPS	Agreement	with	

“interested	international	organizations”.		

Notifications	 are	 made	 to	 “other	 Members”,	 i.e.	 indifferently	 to	 all	 Members.	 However,	

although	Members	must	have	equal	access	to	notifications,	not	all	notifications	affect	trade	

of	all	Members.	Some	notifications	may	be	of	interest	only	to	certain	Members,	in	which	case	

it	is	of	particular	importance	that	they	are	aware	of	the	notifications.		

As	 mentioned	 above,	 the	 SPS	 Committee	 encourages	 Members	 to	 identify	 the	 countries	

potentially	 affected	 by	 the	 proposed	 regulation	 in	 their	 notifications,	 thus	 enabling	 the	

concerned	Members	 to	be	alerted	when	a	new	measure	may	affect	 them	 [(WTO	2008b,	p.	

																																																								

65	The	process	through	which	the	Secretariat	shares	the	notifications	with	the	Member	countries	has	evolved	

with	the	means	offered	by	new	technologies.		
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11)].66	The	 recommended	 notification	 procedures	 include	 a	 “tick	 box”	 for	 Members	 to	

choose	from,	between	“all	trading	partners”	or	the	specific	countries	or	regions	likely	to	be	

affected,	 avoiding	 thus	 that	 Members	 leave	 the	 section	 unanswered.	 However,	 Members	

rarely	get	 into	such	detail	 in	 their	regular	notification	procedures,	as	 they	 tend	to	 indicate	

“all	 trading	partners”	more	often	than	to	 identify	the	specific	trading	partners	that	may	be	

affected.67		

In	 2014,	 only	 19%	 of	 regular	 notifications	 had	 identified	 a	 specific	 group	 of	 countries	 or	

region.	 81%	 of	 regular	 notifications	 on	 the	 other	 hand	 indicate	 “all	 trading	 partners”	 as	

potentially	 affected68.	 In	 this	 regard,	 the	 Secretariat	 acknowledges	 that	 although	 such	

information	would	be	essential	for	other	Members,	it	remains	difficult	for	each	Members	to	

estimate	the	Members	that	could	be	affected:			

“The	 comprehension	 and	 work	 of	 other	 Members	 would	 be	 facilitated	 if	 more	 specificity	

were	 provided	 by	 notifying	 Members	 on	 regions	 or	 countries	 likely	 to	 be	 affected.	 It	 is	

understandable,	however,	that	Members	may	be	hesitant	to	specifically	identify	potentially	

affected	countries	or	regions	for	fear	of	not	accurately	assessing	who	might	be	affected	when	

submitting	notifications.”(WTO	2014b,	§3.16)		

However,	Members	do	 indicate	much	more	 frequently	potentially	affected	Members	 in	 the	

emergency	notifications.	In	2014,	86%	of	emergency	notifications	identified	a	specific	group	

of	countries	or	a	region,	a	very	high	contrast	with	the	18%	in	regular	notifications.		

In	 emergency	 situations	 of	 SPS	 measures	 there	 may	 be	 indeed	 more	 precise	 regions	 or	

countries	 affected,	 as	 the	measure	may	 be	 prepared	 to	 respond	 for	 instance	 to	 a	 disease	

outbreak	with	limited	geographic	impact	(WTO	2014b,	§3.15).	Indeed,	in	the	case	of	specific	

disease	outbreaks	 it	 is	more	concrete	 for	Members	 to	 identify	 the	other	Members	 that	are	

																																																								

66	G/SPS/7/Rev.3,	p.	11:	“The	geographical	regions	or	countries	likely	to	be	affected	by	the	notified	regulation	

should	be	identified	to	the	extent	relevant	or	practicable.		Members	are	encouraged	to	be	as	specific	as	possible	

in	identifying	regions	or	countries	likely	to	be	affected.”	
67	For	further	detail	on	the	figures	of	implementation,	see			
68	Data	from	http://spsims.wto.org		
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affected.	There	can	also	be	a	stronger	willingness	for	Members	to	inform	other	Members	of	

potentially	 trade	 restrictive	 measures	 when	 they	 take	 them	 according	 to	 a	 simplified	

procedure,	otherwise	less	transparent	in	certain	aspects.			

The	 TBT	 recommended	 notification	 formats	 do	 not	 include	 such	 a	 category	 of	 affected	

Members,	as	 it	 is	generally	 less	clear	who	is	affected	by	technical	regulations	or	CAPs,	and	

may	thus	make	notification	of	such	information	difficult.	

- Private	exporters	and	other	stakeholders	

The	 SPS	 and	 TBT	 Agreements	 do	 not	 mention	 private	 stakeholders	 in	 the	 articles	 on	

notification.	 Practice	 does	 however	 show	 that	 they	 are	 in	 demand	 of	 information	 on	 new	

measures	 introduced	 by	 WTO	 Members,	 and	 therefore	 of	 notifications.	 The	 importance	

given	to	Export	alert	systems	by	Members	(cf	proposal	by	Canada,	discussed	below	and	the	

support	 received	 by	 other	 Members,	 November	 2014)	 indicates	 that	 there	 is	 a	 common	

agreement	 on	 the	 usefulness	 of	 the	 dialogue	with	 the	 private	 sector.	 As	will	 be	 discussed	

below,	the	interviews	with	country	delegations	indicate	that	well	informed	industry	groups	

have	 information	on	potential	measures	 even	well	 before	notifications	 are	made,	whereas	

individual	exporters	tend	to	become	aware	of	measures	only	once	the	measure	has	entered	

into	force	and	they	face	the	new	requirements.69			

c) Timing	of	the	notification	obligation		

The	Agreement	provides	for	an	obligation	to	notify	draft	measures.	It	 is	important	that	the	

notification	intervenes	early	enough	in	the	regulatory	process,	“when	amendments	can	still	

be	introduced	and	comments	taken	into	account”	(TBT	2.9.2;	Annex	B.5.b	SPS	Agreement).	It	

is	also	important	however	that	the	notification	is	made	late	enough	in	the	process,	“…when	a	

draft	of	the	complete	text	of	a	regulation	is	available.”		

This	 ex	 ante	 notification	 obligation	 also	 existed	 in	 the	 “Standards	 code”,	 but	 was	 further	

specified	in	the	TBT	Agreement	adopted	in	1995.	Indeed,	article	2.9.2	adds	the	new	sentence	

																																																								

69	See	p.	150	
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“such	notifications	shall	take	place	at	an	early	appropriate	stage,	when	amendments	can	still	

be	 introduced	 and	 comments	 taken	 into	 account.”	 Here	 the	 rationale	 of	 transparency	 is	

therefore	not	only	the	actual	information	of	other	Members,	but	also	the	exchange	that	may	

result	 from	 it:	 the	 information	 disclosed	must	 empower	 other	Members	 to	 have	 a	 say	 on	

trade	regulations	that	affect	them.	

The	timing	of	notification	is	therefore	flexible	to	the	specific	national	legislative	procedures,	

as	 long	as	other	WTO	Members	may	comment	and	these	comments	may	have	an	influence	

on	the	final	regulation.	The	Committees	have	given	an	indication	of	60	days	as	the	minimum	

period	for	comments	(WTO	1995c;	WTO	2008).		

If	Members	can	provide	more	days	for	comments,	such	as	90	days,	they	are	encouraged	to	do	

so	whenever	possible(WTO	2000b;	WTO	2008).	Members	are	required	to	grant	extensions	

of	 the	 comment	 period	 whenever	 practicable,	 “in	 particular	 with	 regard	 to	 notifications	

relating	 to	 products	 of	 particular	 interest	 to	 developing	 country	 Members	 (…)”(WTO	

2004b).			

	

The	Agreements	do	not	require	Members	to	notify	their	adopted	regulations70.	There	is	an	

obligation	to	ensure	that	all	adopted	regulations	are	published	(see	above),	but	they	do	not	

have	to	be	notified.		

Indeed,	this	can	be	explained	by	the	purpose	of	notification,	which	is	mainly	to	open	dialogue	

about	 future	 measures	 and	 allow	 interested	 Members	 to	 contribute	 when	 they	 see	 it	

necessary	to	avoid	unnecessary	trade	barriers.	Ideally,	such	a	process	would	avoid	the	entry	

into	 force	 of	 regulations	 that	 constitute	 unnecessary	 barriers	 to	 trade,	 thus	 avoiding	

interested	Members	and	exporters	significant	costs:	the	costs	of	getting	their	goods	refused	

at	 the	border	because	they	do	not	conform	with	the	new	legislation,	 the	cost	of	contesting	

																																																								

70	The	draft	notification	format	from	13	June	1980	(TBT/W/9)	shows	that	contracting	parties	considered	the	

possibility	of	having	an	obligation	to	notify	also	adopted	technical	regulations	and	certifications	(at	 the	time,	

the	TBT	agreement	only	included	a	reference	to	certification,	not	conformity	assessment	in	general).	
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the	legislation,	possibly	that	of	requesting	the	Member	to	remove	the	barrier,	and	finally	in	

some	cases	the	cost	of	litigation71.	Notifying	adopted	measures	would	not	seem	as	useful	as	

notifying	draft	regulations	for	the	purpose	of	regulatory	dialogue,	as	changing	the	measure	

would	require	a	much	burdensome	legislative	process.		

However,	a	follow-up	to	the	original	notification	is	of	great	use	to	inform	interested	parties,	

both	to	acknowledge	the	possible	regulatory	dialogue	that	has	taken	place	prior	to	the	final	

draft	 and	 to	 ensure	 predictability	 of	 the	 trade	 environment.	 The	 enhancement	 of	 the	

notification	obligation	to	encourage	further	notification	of	adopted	measures	has	therefore	

been	 recommended	 by	 several	 authors,	 either	 to	 allow	 for	 tracking	 of	 changes	 made	 (E.	

Wijkström	2015,	5)	

The	 Committees	 do	 encourage	Members	 to	 inform	 the	membership	 that	 the	measure	 has	

been	adopted	(WTO	2008,	20092009;	WTO	2009a,	para.	43c).	If	the	draft	has	been	entirely	

redrafted,	 Members	 are	 encouraged	 to	 use	 a	 revision	 to	 indicate	 when	 a	 text	 has	 been	

entirely	redrafted.	(WTO	2014d)	

d) Follow-up	to	the	original	notification		

After	making	regular	notifications,	Members	may	then	also	keep	the	others	informed	of	the	

legislative	process	and	possible	changes	to	the	draft	 text	 through	addenda,	corrigenda	and	

revisions.		

In	2014,	the	TBT	Committee	adopted	new	guidelines	(WTO	2014d)	clarifying	the	distinction	

between	 the	 different	 formats	 and	 thus	 “…facilitating	 the	 traceability	 of	 information	

pertaining	 to	 a	 given	 notification	 (e.g.	 amendments,	 availability	 of	 the	 adopted	 text,	 entry	

into	 force),	 and	 avoiding	 confusion	 between	 new	 notifications	 and	 previously	 notified	

measures”	 (WTO	 2015a).	 Similar	 guidelines	 are	 provided	 for	 SPS	 notifications,	 in	 the	

Recommended	 Procedures	 for	 Implementing	 Transparency	 Obligations	 of	 the	 SPS	

																																																								

71	Further	research	on	these	costs	will	follow.	On	the	costs	involved	in	the	pre-litigation	phase,	see	(C.	P.	Bown	

2009)	
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Agreement(WTO	2008,	p.	6-7).	When	a	new	notification	(“regular	notification”)	has	already	

been	 submitted,	Members	may	 notify	 additional	 information	 related	 to	 the	 notification	 or	

the	text	by	means	of	addenda	(eg.	change	in	comment	period;	adoption,	publication	or	entry	

into	force	of	measure,	etc.).	They	may	submit	corrigenda	to	“correct	minor	administrative	or	

clerical	errors,	and	revisions	when	the	text	of	the	measure	has	been	substantially	redrafted,	

opening	 up	 a	 new	 comment	 period.	 Finally,	 supplements	 are	 exclusively	 destined	 for	

Members	 to	 notify	 the	 availability	 of	 unofficial	 translations	 of	 notified	 measures.	 (WTO	

2014d)		

These	 formats	 of	 notifications	 are	meant	 to	play	 a	 specific	 function	 in	 complementing	 the	

original	 notification.	However,	 an	 uneven	understanding	 of	 their	 use	may	 in	 certain	 cases	

affect	the	efficiency	of	their	transparency	and	result	in	the	avoidance	of	comment	periods	for	

instance72.		

e) Emergency	notifications	

Both	 the	 SPS	 and	 TBT	 Agreements	 allow	 for	 Members	 to	 avoid	 certain	 notification	

requirements	when	the	measure	is	adopted	to	address	urgent	problems.	Indeed,	as	the	two	

agreements	protect	Members’	freedom	to	protect	a	certain	number	of	legitimate	objectives,	

it	is	in	the	spirit	of	the	agreements	to	facilitate	Members’	adoption	of	emergency	measures	

when	the	situation	requires	it.		

- Condition	for	emergency	procedure	to	apply	

Under	the	TBT	Agreement,	the	emergency	procedures	may	apply	“where	urgent	problems	of	

safety,	health,	environmental	protection	or	national	security	may	arise	or	threaten	to	arise”	

(article	 2.10;	 5.7).	 Under	 the	 SPS	 Agreement,	 these	 procedures	 apply	 “where	 urgent	

problems	of	health	protection	arise	or	threaten	to	arise”	(Annex	B.6	SPS	Agreement).		

	

																																																								

72	See	 for	 example	 this	 issue	 noted	 in	 STC	 raised	 against	 Ecuador:	 “Ecuador	 –	 Systematic	 failure	 to	 publish	

notices	at	an	early	appropriate	stage”	(ID	414);	
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- Simplified	procedures	

Under	 the	 emergency	 circumstances,	 Members	 no	 longer	 need	 to	 publish	 a	 notice,	 nor	

respect	specific	timing	requirements	as	for	regular	notifications.			

Members	 still	 have	 to	 notify,	 but	 the	 timing	 requirements	 no	 longer	 apply.	 Indeed,	 the	

language	of	the	two	agreements	no	longer	makes	reference	to	the	“appropriate	stage”	when	

the	 measures	 must	 be	 notified,	 and	 instead	 require	 that	 the	 notification	 be	 made	

“immediately”.	 The	 SPS	Agreement	 requires	 that	 such	 emergency	 notifications	 be	 notified	

“upon	 adoption”.	 The	 SPS	 Agreement	 leaves	 all	 temporal	 requirements	 aside	 therefore	

leaving	open	whether	it	is	made	before	or	after	adoption.		

In	 addition	 to	 still	 having	 to	 notify,	Members	must	 continue	 to	 provide	 copies	 of	 the	 text	

upon	 request	 and	 allow	 other	 Members	 to	 present	 comments	 (article	 2.10.2;	 2.10.3	 TBT	

Agreement;	Annex	B.6.b	and	c	SPS	Agreement).			

This	emergency	notification	procedure	may	however	be	used	possibility	to	circumvent	the	

strict	 timeline	 of	 regular	 notification	 procedures.	 This	 has	 in	 certain	 cases	 been	 noted	 in	

STCs73.		

2. Response	to	Enquiries	and	Comments:	Transparency	to	foster	dialogue	

As	 a	 corollary	 to	 their	 obligation	 to	 notify	 regulations,	 Members	 have	 the	 obligation	 to	

respond	 to	 enquiries	 concerning	 their	 notifications	 and	 to	 allow	 other	 Members	 the	

opportunity	 to	 comment	 on	 them.	Both	 SPS	 and	TBT	Agreements	 require	 in	 addition	 that	

Members	put	in	place	an	enquiry	point	to	ensure	the	effectiveness	of	information	sharing.	

a) Obligation	to	respond	to	enquiries	

- Enquiries	about	notified	SPS	and	TBT	measures	

																																																								

73	See	 for	 example	 “Ecuador	 –	 Systematic	 failure	 to	 publish	 notices	 at	 an	 early	 appropriate	 stage”	 (ID	 414);	

“Ecuador	–	Cosmetic	Products”	(ID	417)	or	“Ecuador	–	Certification	of	Ceramic	Tiles”	(ID	455).		
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The	TBT	Agreement	requires	that	Members	provide	other	Members	“particulars	or	copies”	

of	the	notified	regulation	(art	2.9.3;	5.6.3).	The	SPS	Agreement	in	turn	requires	Members	to	

provide	copies	of	the	notified	regulation,	not	specifying	anything	about	“particulars”	(Annex	

B.5c).	This	difference	 in	 language	seems	to	call	 for	a	more	active	response	by	Members	on	

TBT	 measures,	 possibly	 offering	 further	 details	 on	 the	 regulation	 if	 other	 Members	 so	

request.	No	 further	details	are	provided	on	 this	obligation	by	 the	SPS	or	TBT	Committees.	

However,	the	related	obligations	of	enquiry	points	to	respond	to	“all	reasonable	questions”	

addresses	this	difference	between	the	two	agreements	and	calls	for	substantive	answers	as	

well	by	SPS	enquiry	points.		

The	obligation	to	respond	to	enquiries	is	only	“upon	request”	by	other	Members.	Members	

therefore	 do	 not	 have	 the	 obligation	 to	 accompany	 their	 notification	 of	 further	 details	 or	

copies	 of	 the	 legislation.	 The	 TBT	 Committee	 did	 however	 established	 the	 possibility	 for	

notifying	Members	to	“provide	the	WTO	Secretariat	with	an	electronic	version	of	the	notified	

draft	 text	 (attachment)	 together	with	 the	notification	 form”	 (WTO	2009b),	 on	 a	 voluntary	

basis.		

Article	2.9.3	TBT	Agreement	refers	to	“the	proposed	technical	regulation”,	therefore	making	

reference	 to	 the	notified	proposed	regulation.74	This	makes	enquiries	 linked	specifically	 to	

notifications,	rather	than	to	any	regulation	already	adopted.	This	was	confirmed	by	the	Panel	

in	 the	US	 –	 Clove	 Cigarettes	 case,	 which	 rejected	 Indonesia’s	 claim	 that	 the	 United	 States	

failed	 its	obligation	to	respond	to	Indonesia’s	enquiry,	as	the	enquiry	had	been	made	after	

the	US	measure	had	been	enacted	(US	-	Clove	Cigarettes,	Panel	Report,	paras.	7.545	-	7.549).		

According	to	the	wording	of	articles	2.9.3	and	5.6.3	of	the	TBT	Agreement	and	Annex	B.5c,	

enquiries	are	in	principle	to	be	answered	only	when	coming	from	other	Members.	However,	

the	obligations	of	enquiry	points	of	article	10	of	the	TBT	Agreement	also	require	requests	of	

interested	parties	in	other	Members	to	be	answered	(see	below).		

																																																								

74	Similar	language	is	found	in	article	5.6.3	of	the	TBT	Agreement	regarding	conformity	assessment	procedures	

(“the	proposed	procedure”),	and	Annex	B.5	c	SPS	Agreement	(“the	proposed	regulation”).		
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RTAs	 go	 a	 step	 further	 in	 this	 regard,	 explicitly	 providing	 that	 enquiry	 points	 respond	 to	

queries	 open	 not	 only	 by	 other	 governments	 but	 also	 by	 the	 private	 sector	 and	 other	

stakeholders	(Lejárraga	2013,	15).		

Finally,	 the	 obligation	 to	 respond	 to	 enquiries	 is	 also	 comprised	 of	 the	 requirement	 to	

“identify	 the	 parts	 which	 in	 substance	 deviate	 from	 relevant	 international	 standards.”	

Conformity	with	international	standards	creates	a	presumption	of	conformity	with	the	WTO	

Agreements	(under	slightly	different	conditions	in	article	2.5	TBT	Agreement	and	article	3.2	

SPS	Agreement).	The	obligation	to	explain	how	a	notified	measure	is	based	on	international	

standards	offers	a	guarantee	against	abuse	of	references	to	international	standards.		

- Enquiries	about	non-notified	SPS	and	TBT	measures	

Under	the	SPS	Agreement,	an	additional	provision	gives	right	to	Members	to	request	further	

information	from	Members,	beyond	the	presence	of	a	notification.	Indeed,	article	5.8	of	the	

SPS	Agreement	 includes	a	right	 to	request	an	explanation	 for	 the	reasons	 for	a	sanitary	or	

phytosanitary	measure	that	it	considers	constraining	or	having	the	potential	to	constrain	its	

exports:		

‘When	 a	 Member	 has	 reason	 to	 believe	 that	 a	 specific	 sanitary	 or	 phytosanitary	

measure	 introduced	 or	 maintained	 by	 another	 Member	 is	 constraining,	 or	 has	 the	

potential	 to	 constrain,	 its	 exports	 and	 the	 measure	 is	 not	 based	 on	 the	 relevant	

international	 standards,	 guidelines	 or	 recommendations,	 or	 such	 standards,	

guidelines	or	recommendations	do	not	exist,	an	explanation	of	 the	reasons	 for	such	

sanitary	 or	 phytosanitary	measure	may	 be	 requested	 and	 shall	 be	 provided	 by	 the	

Member	maintaining	the	measure.’	(SPS	Agreement,	article	5.8)	

Similarly	 as	 in	 the	 case	 of	 the	 comments	 to	 notifications,	 the	 Member	 maintaining	 the	

measure	has	 the	obligation	 to	answer	with	an	explanation	on	 the	measure.	The	obligation	

here	is	barely	different	from	Annex	B.5,	but	it	provides	explicitly	for	the	right	of	Members	to	

raise	concern	regarding	measures	that	are	not	necessarily	notified.	It	is	in	a	certain	sense	a	

right	to	“reverse-notification”.			
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b) Comments	to	notifications	

This	phase	still	remains	a	“first	step”	of	centralized	transparency,	in	that	it	makes	Members	

aware	of	other	Members’	notifications	and	encourages	Members	to	be	fully	open	about	their	

measures,	but	the	follow-up	to	the	measure	remains	between	the	two	Members	in	question.	

Members	may	 raise	 comments	 to	 notifications,	 in	which	 case	 they	 are	 to	 contact	 directly	

national	enquiry	points.	Such	questions	thus	create	a	dialogue	regarding	the	measure,	but	in	

a	bilateral	context,	independently	from	the	WTO.	

- SPS	 and	TBT	obligations	 to	 allow	 comments,	 discuss	 them,	 respond	 to	 them	and	 take	

them	into	account	

Comments	to	notifications	are	essential	 from	the	perspective	of	all	Members:	on	one	hand,	

potentially	affected	Members	may	show	their	concern	and	influence	the	measure’s	content	

to	 avoid	 unnecessary	 barriers	 to	 trade.	 On	 the	 other	 hand,	 notifications	 also	 open	 an	

opportunity	 for	 the	 notifying	Member	 to	 gather	 comments	 and	 ensure	 that	measures	 are	

consistent	with	WTO	obligations.	In	this	sense,	Members	may	avoid	creating	trade	barriers	

thanks	to	comments	or	STCs	raised	by	other	Members.	By	avoiding	to	create	trade	barriers	

and	 addressing	 concerns	 at	 an	 early	 stage,	 this	 ultimately	may	 also	help	prevent	 disputes	

from	rising.		

The	SPS	and	TBT	Agreements	include	the	obligations	for	Members	to:		

“without	discrimination	allow	reasonable	time	for	other	Members	to	make	comments	

in	writing,	discuss	 these	comments	upon	request,	and	take	these	written	comments	

and	the	results	of	the	discussions	into	account.”75	

This	 paragraph	 includes	 the	 obligation	 for	 notifying	 Members	 not	 only	 to	 leave	 time	 for	

comments	but	also	to	discuss	them	and	to	take	them	into	consideration.	There	is	very	little	

																																																								

75	article	 2.9.4.	 TBT	 Agreement;	 para	 5	 d)	 Annex	 B	 SPS	 Agreement	 is	 identical,	 except	 in	 requiring	 these	

comments	to	be	written.		
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data	available	on	the	amount	of	comments	to	notifications76,	let	alone	the	replies	received	by	

commenting	 Members	 and	 how	much	 the	 comments	 were	 taken	 into	 account77.	 	 Certain	

Members78	do	 note	 that	 their	 comments	 are	 very	 rarely	 responded	 to,	 and	 that	 this	 is	 a	

systemic	issue,	from	developed	and	developing	countries	alike.	Therefore,	regardless	of	the	

legal	obligation,	implementation	is	very	difficult	to	monitor	in	this	area.		

In	order	to	encourage	implementation	of	the	obligation	to	take	into	account	comments,	the	

TBT	Committee	agreed	that	 the	Member	receiving	comments	should	“acknowledge	receipt	

of	such	comments;”	explain	“(…)	how	it	will	proceed	in	order	to	take	these	comments	 into	

account	(…)”;	and	“provide	to	any	Member	from	which	it	has	received	comments,	a	copy	of	

the	 corresponding	 technical	 regulations	 or	 procedures	 for	 assessment	 of	 conformity	 as	

adopted	 or	 information	 that	 no	 corresponding	 technical	 regulations	 or	 procedures	 for	

assessment	of	conformity	will	be	adopted	for	the	time	being.”	(WTO	1995c)	Members	were	

also	encouraged	to	“share	their	responses	with	the	TBT	Committee”	(WTO	2003b,	para.	26)	

The	TBT	Committee	 reiterated	 several	 times	 recommendations	 to	Members	 to	 share	with	

the	Committee	comments	 to	draft	measures	and	related	replies.	However,	 it	 seems	that	 to	

date,	 the	only	Member	publishing	 the	 comments	 it	makes	 to	notifications	 is	 the	European	

Union79.		

- The	private	sector’s	role	in	providing	comments	to	notifications	

As	 briefly	mentioned	 above,	 notifications	 often	 concern	 private	 stakeholders,	 and	 there	 is	

therefore	 often	 discussion	 between	 private	 actors	 and	 their	 WTO	 Members	 on	 the	

																																																								

76	Discussions	 launched	by	notifications	are	 in	most	cases	bilateral,	between	enquiry	points	of	 the	concerned	

Member	and	of	the	Member	adopting	the	regulation.		
77	Members	 sometimes	 inform	others	of	 their	modifications	 to	 legislation	 for	 instance	 in	 response	 to	 an	STC	

raised.	 See	 for	 instance	 ID	 445	where	Mexico	 informed	 Chile	 and	 the	 US	 that	 it	 had	 taken	 into	 account	 all	

comments	 in	 modifying	 the	 draft	 measure	 on	 a	 standard	 establishing	 health	 specifications	 and	 health	 and	

commercial	labeling	provisions	on	alcoholic	beverages.			
78	This	was	noted	for	instance	by	Canada	and	the	EU	in	discussions	on	Private	Sector	Survey.	February	2015.	

See	annex	XX	for	summary	of	survey	results.			
79	http://ec.europa.eu/growth/tools-databases/tbt/en/	see	below	for	trends	in	EU	data.		
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opportunity	to	comment	on	the	notification.	Denise	Prévost	notes	the	usefuleness	of	ex	ante	

transparency	including	for	private	parties	(Prévost	2009	p.785):		

«	Imposing	ex	ante	transparency	obligations	on	regulating	countries	ensures	that	exporting	

countries	are	informed	of	proposed	new	or	amended	SPS	measures	and	that	affected	foreign	

traders	have	the	opportunity,	through	their	governments,	to	raise	concerns	regarding	these	

proposals	and	to	have	these	comments	taken	into	account	in	the	regulatory	process.»	

In	a	thematic	session	of	the	TBT	Committee	on	transparency	in	June	2014,	Members	shared	

their	 experience	 on	 several	 issues,	 including	 online	 transparency	 tools.	 Out	 of	 these	

presentations	it	came	out	that	these	online	tools	are	important	to	facilitate	multistakeholder	

dialogue	 and	 obtain	 useful	 feedback	 from	 the	 private	 sector.	 The	 United	 States	 noted	 for	

instance	 that	 “…industry	 helped	 determine	 what	 questions	 to	 ask	 of	 other	 Members	

regarding	 notifications.”	 (WTO	2014c,	 para.	 4)	 Kenya	 identified	 “limited	 feedback	 from	 te	

business	 community	on	 foreign	notifications”	 as	one	of	 its	main	 challenges	with	 regard	 to	

TBT	transparency.	(WTO	2014c)	

Recent	discussions	relating	to	the	Canadian	proposal	on	an	export	alert	system	confirm	that	

there	 is	 widespread	 interest	 in	 improving	 the	 communications	with	 the	 private	 sector	 in	

order	 to	 get	 their	 views	 on	 notifications	 and	 then	 also	 provide	 useful	 feedback	 to	 the	

notifying	Member.	The	delegate	of	Chile	noted	 in	particular	 that	 “it	was	 also	 important	 to	

bear	in	mind	that	public	consultations	had	little	effect	if	the	TBT	notifications	did	not	reach	

the	 interested	 stakeholders	 at	 the	 right	 time.”	 (WTO	 2014g).	 The	 delegate	 of	 Switzerland	

saw	 “…the	 instrument	 proposed	 by	 Canada	 as	 an	 inclusive	 public	 good,	 crucial	 for	 the	

adequate	functioning	of	the	TBT	notification	procedures	–	and	at	the	heart	of	how	to	better	

involve	the	private	sector.”(WTO	2014g,	para.	2.289)		

c) Additional	procedures	specific	to	the	SPS	Agreement	

The	SPS	Committee	has	also	adopted	specific	 transparency	procedures	to	reinforce	special	

and	differential	treatment	in	favour	of	developing	country	Members.	These	procedures	allow	
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developing	country	Members	encountering	significant	difficulties	with	a	notified	measure	to	

request	for	special	assistance	through	comments	to	the	notification.	In	particular:		

“In	the	case	of	such	a	request	from	an	exporting	developing	country	Member,	the	importing	

Member	would,	in	any	discussions,	examine	whether	and	how	the	identified	problem	could	

best	 be	 addressed	 to	 take	 into	 account	 the	 special	 needs	 of	 the	 interested	 exporting	

developing	country	Member,	so	as	 to	enable	 it	 to	satisfy	 the	requirements	of	 the	measure.	

Resolution	 of	 the	 concern	 identified	 could	 include	 one	 of	 the	 following,	 or	 a	 combination	

thereof:	 (1)	 a	 change	 in	 the	measure	 to	 be	 applied	 on	 a	 MFN	 basis;	 (2)	 the	 provision	 of	

technical	assistance	to	the	exporting	Member;	or	(3)	the	provision	of	special	and	differential	

treatment.	Should	special	and	differential	treatment	be	provided,	 it	would	apply	equally	to	

all	developing	country	Members.”		

No	such	requests	seem	to	have	been	made	to	date.80	

C. Specific	Trade	Concerns:	mechanism	of	multilateral	regulatory	dialogue	

The	practice	of	STCs	has	been	applied	since	the	Committees	were	formed	with	the	WTO	in	

1995,	but	their	place	has	become	increasingly	important	in	Committee	discussions,	and	their	

status	has	been	consolidated	progressively	by	the	two	Committees.		

There	is	no	explicit	mention	of	STCs	in	the	SPS	or	TBT	Agreement,	but	several	articles	set	an	

enabling	 framework	 to	 develop	 STCs	 (1).	 The	 SPS	 and	 TBT	 Committees	 formalised	 the	

process	progressively	until	what	is	today	a	very	commonly	used	practice	(2).	

1. Text	of	Agreements	

It	 is	 under	 the	 mandate	 of	 the	 two	 Committees	 that	 Members	 have	 developed	 the	

mechanism	 for	STCs.	Horn,	Mavroidis,	 and	Wijkström	(2013)	explain	 that	 the	consultative	

function	of	the	TBT	Committees	served	as	a	basis	for	the	development	of	the	practice:		

																																																								

80	Information	 about	 this	 process	 is	 not	 easily	 accessible	 to	 the	 public.	 In	 2013,	 the	 Secretariat	 circulated	 a	

confidential	note	informing	that	the	process	had	not	yet	been	used.	(JOB/TBT/65).		



94	

	

Article	13.1	of	the	TBT	Agreement	provides	that	the	TBT	Committee	will	meet		

	 ‘…for	the	purpose	of	affording	Members	the	opportunity	of	consulting	on	any	matters	

relating	 to	 the	 operation	 of	 this	 Agreement	 or	 the	 furtherance	 of	 its	 objectives,	 and	 shall	

carry	out	such	responsibilities	as	assigned	to	it	under	this	agreement	or	by	the	Members.’	

Article	12	SPS	Agreement	goes	a	 step	 further	 than	 the	TBT	Agreement,	providing	 that	 the	

committee	“encourage	and	facilitate	ad	hoc	consultations	or	negotiations”	on	SPS	“issues”.		

‘1.	 A	 Committee	 on	 Sanitary	 and	 Phytosanitary	 Measures	is	 hereby	 established	 to	

provide	a	regular	forum	for	consultations.		 It	shall	carry	out	the	functions	necessary	

to	implement	the	provisions	of	this	Agreement	and	the	furtherance	of	its	objectives,	

in	particular	with	respect	to	harmonization.		The	Committee	shall	reach	its	decisions	

by	consensus.	

2.		The	Committee	shall	encourage	and	facilitate	ad	hoc	consultations	or	negotiations	

among	Members	on	specific	sanitary	or	phytosanitary	issues.’	

In	addition	to	this,	the	articles	on	transparency	examined	in	previous	chapters	give	priority	

to	a	dialogue	between	Members	on	draft	measures.	They	create	 the	obligation	not	only	of	

publishing	and	notifying	draft	measures,	but	also	that	of	sharing	requested	information	on	

the	 measure,	 and	 responding	 to	 Members’	 comments.	 The	 SPS	 Agreement	 also	 gives	 the	

right	to	Members	to	request	information	on	non-notified	measures	(art.	5.8).		

The	consultative	goal	of	the	TBT	Committees	together	with	the	spirit	of	dialogue	encouraged	

by	the	articles	on	transparency	create	the	basis	for	the	creation	of	STCs.		
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2. Evolving	Committee	Practice81	

a) Practice	under	the	GATT	

Under	the	GATT	period,	there	were	no	specific	trade	concerns	as	such.	The	Secretariat	still	

has	 records	 of	 certain	 TBT	 issues	 brought	 to	 the	 attention	 of	 the	 Secretariat	 as	 affecting	

trade.	These	concerns,	classified	a	posteriori	as	“specific	trade	concerns”,	took	various	forms.	

In	most	 cases,	Members	would	 send	reports	 to	 the	Secretariat	 to	point	out	 the	unjustified	

nature	of	 a	measure	by	another	Member82.	 In	other	 cases,	 the	Secretariat	 seemed	 to	keep	

track	of	 related	notifications	by	 various	Members,	which	 could	potentially	 create	 tensions	

between	Members83.		

As	 a	 form	 of	 consultations	 centralized	 by	 the	WTO,	 they	 were	 “ancestors”	 of	 the	 current	

STCs.	 They	 show	 that	 even	 under	 the	 GATT,	 Members	 did	 flag	 certain	 issues	 to	 the	

Secretariat,	 calling	 for	 an	 exchange	 of	 views	with	 the	Member	 adopting	 a	 new	 regulation,	

through	the	 intermediate	of	 the	GATT	Secretariat.	However,	 these	practices	 lacked	the	key	

particularity	of	“STCs”	as	known	under	the	WTO,	as	they	did	not	bring	the	issue	for	public	

discussion	in	the	Committees,	and	therefore	did	not	discuss	their	concern	in	presence	of	all	

other	GATT	signatories.		

	

																																																								

81	The	 legal	value	of	 the	Committee	decisions	 is	not	entirely	 clear.	The	Appellate	Body	considered	 in	Tuna	II	

case	 that	 they	 could	 be	 considered	 as	 “"subsequent	 agreement	 between	 the	 parties	 regarding	 the	

interpretation	 of	 the	 treaty	 or	 the	 application	 of	 its	 provisions”	 (paras.	 370-372).	 However,	 the	 AB	 also	

specified	 that	 this	 should	be	examined	case	by	 case	and	 the	granting	of	 this	quality	 to	a	 committee	decision	

would	depend	on	the	extent	to	which	the	decision	““bares	specifically”	on	the	interpretation	and	application	of	

the	respective	term	or	provision”	of	the	TBT	Agreement.	
82	Cf	“The	Japanese	solid	wood	products	market:	profile	and	outlook”,	April	1989,	or	“The	Pinewood	Nemtode	

Threat	From	Canadian	Softwood	Exports”,	October	1987.		
83 	In	 the	 case	 of	 the	 accident	 of	 the	 Chernobyl	 power	 station,	 the	 Secretariat	 assembled	 notifications	

(TBT/Notif.86.85,	TBT/Notif.86.134,	TBT/Notif.161)	as	well	as	a	newspaper	article	on	the	consequences	of	the	

accident.	This	seemed	to	be	without	specific	concern	raised	by	any	Member,	at	least	in	writing.		
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b) Practice	under	the	WTO	

Under	 the	WTO,	 the	 SPS	 Committee	 started	 discussing	 the	 STCs	 under	 “consultations”	 or	

under	 “implementation	of	 the	Agreement	–	 Information	 from	Members”.	 It	was	already	 in	

October	 1997	 that	 the	 SPS	 Committee	 started	 using	 the	 agenda	 item	 explicitly	 named	

“Specific	Trade	Concerns”	(WTO	1997b).	The	TBT	Committee	in	turn	started	discussing	STCs	

under	“Statements	of	Implementation	and	Administration	of	the	Agreement”	since	their	first	

meeting	 in	April	1995.	The	 term	“Specific	Trade	Concern”	was	 first	used	 in	 the	Minutes	of	

the	TBT	Committee	meeting	of	23	March	2004	(WTO	2004a).		

The	 SPS	 Committee	 has	 since	 increasingly	 formalised	 its	 practice	 to	 ensure	 better	

information	on	the	conduct	of	STCs.	One	of	the	main	differences	between	SPS	and	TBT	STCs	

is	 that	 Members	 are	 required	 to	 notify	 the	 status	 of	 their	 STC,	 i.e.	 whether	 it	 has	 been	

“resolved”	 or	 “partially	 resolved”.	 Alternatively	 the	 Secretariat	 lists	 the	 status	 as	 “not	

reported”84.	 Here	 an	 active	 role	 of	 the	 Secretariat	 is	 very	 important,	 as	 they	 periodically	

remind	Members	of	 their	pending	STCs,	 requiring	a	declaration	on	 their	 status.	Under	 the	

TBT	 Committee,	 a	 similar	 proposal	was	made	 but	Members	 opposed	 the	 adoption	 of	 this	

considering	it	would	undermine	the	efficiency	of	the	process	which	should	remain	flexible.		

The	 SPS	Committee	has	 also	 considered	different	ways	of	 improving	 the	 STC	process.	 For	

instance,	STCs	were	the	object	of	considerable	discussions	during	the	Second	Review	of	the	

SPS	Agreement.	A	proposal	was	made	to	formalise	the	consultation	process	from	the	request	

for	information	to	the	Good	offices	of	the	Chair.	The	proposal	started	off	with	a	first	level	of	

request	for	information	on	the	basis	of	article	5.8.	This	procedure	would	be	used	as	a	“first	

stage”	to	exchange	documents	and	then	hold	bilateral	consultations.	Only	if	the	consultations	

were	unfruitful,	 the	 concerned	Members	 could	 then	 raise	 an	 STC.	 If	 the	 concern	persisted	

after	 the	 STC	 discussions	 in	 the	 Committee,	 then	Members	 could	 ask	 for	 the	 Chair’s	 good	

																																																								

84	See	 (Horn,	Mavroidis,	 and	Wijkström	2013	p.	25)	 for	 a	description	of	how	 this	practice	was	progressively	

introduced	in	the	SPS	Committee.		
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offices	(WTO	2007,	para.	12).		This	“hierarchisation”	of	the	transparency	procedures	was	not	

adopted,	but	further	discussions	did	continue	on	the	Good	offices	of	the	SPS	Chairperson.		

The	Good	offices	of	 the	SPS	Chairperson	were	developed	on	the	basis	of	article	12.2	of	 the	

SPS	 Agreement,	 cited	 above,	 and	 the	 Rules	 of	 Procedure	 for	 the	 SPS	 Committee,	 which	

provide	that:		

“With	respect	 to	any	matter	which	has	been	raised	under	 the	Agreement,	 the	Chairperson	

may,	 at	 the	 request	 of	 the	 Members	 directly	 concerned,	 assist	 them	 in	 dealing	 with	 the	

matter	in	question.	The	Chairperson	shall	normally	report	to	the	Committee	on	the	general	

outcome	with	respect	to	the	matter	in	question.”	(WTO	1995b)	

Until	 2014,	 these	 procedures	were	 not	 formalised.	 They	were	 used	 at	 three	 occasions	 by	

Members,	 following	 similar	 practices.	 Once	 the	 two	 parties	 agree	 to	 request	 the	 “good	

offices”,	they	determine	a	place	to	hold	the	meetings	and	then	present	the	factual	meetings	

to	the	Chairperson.	The	latter	presents	the	Members	with	the	options	to	solve	the	issue,	but	

its	 suggestions	 are	not	binding.	Once	 the	 issue	 is	 solved,	 the	Chairperson	or	 the	Members	

involved	present	the	results	to	the	Committee	(WTO	2007,	para.20).		

There	have	been	three	instances	in	which	this	procedure	has	been	used,	199785,	199886	and	

200187.	A	procedure	for	the	Good	offices	was	adopted	in	2014	(WTO	2014e),	but	it	has	not	

yet	been	used	since.	This	mechanism	which	resembles	in	many	ways	that	of	a	mediation	has	

the	 potential	 to	 be	 an	 important	 tool	 of	 dispute	 prevention	 a	 level	 further	 than	 STCs.	

However,	 it	 is	 still	 hard	 to	 give	 too	much	 importance	 to	 it	 before	 there	 is	 any	 practice	 of	

Members.88		

																																																								

85	In	1997,	 the	 request	was	made	by	Argentina,	Chile,	 the	European	Communities,	 South	Africa	and	Uruguay	

regarding	EC	measures	relating	to	citrus	canker.	(WTO	2007,	para.	17)	
86	In	1998,	 the	United	States	 and	Poland	 requested	 the	Chair’s	 good	offices	 regarding	 “restrictions	on	wheat	

and	oilseeds	maintained	by	Poland”	(WTO	2007,	para	18)	
87	In	2001,	Canada	and	Australia	requested	good	offices,	but	from	the	Secretariat	rather	than	the	Chairperson,	

regarding	India’s	import	restrictions	on	bovine	semen.	(WTO	2007,	para.19)	
88	For	a	recent	article	on	this	mediation	procedure	under	the	SPS	Agreement,	see	(Park	and	Chung	2016)	
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c) STCs	in	Committee	discussions	today	

The	STCs	represent	today	a	very	significant	part	of	SPS	and	TBT	Committee	work,	though	it	

is	much	more	 apparent	 in	 the	TBT	Committee.	 Figures	8	 and	9	 show	 the	number	of	 STCs	

actually	discussed	per	meeting,	including	new	STCs	and	STCs	previously	raised,	beyond	just	

the	new	 issues	 raised	at	 each	meeting.	These	 figures	 show	 that	while	 the	number	of	STCs	

raised	in	the	TBT	have	grown	significantly	in	the	past	ten	years,	it	is	not	the	same	under	the	

SPS	Committee.		The	number	of	SPS	STCs	has	remained	relatively	constant,	with	a	very	slight	

upward	 trend	 between	 2006	 and	 2014.	 However,	 in	 2005	 there	were	 considerably	more	

STCs	discussed	in	the	SPS	Committee	than	today.	
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Figure	1	TBT	STCs	discussed	per	committee	meeting,	2005-2014	

	

Source:	WTO	2015,	Twentieth	Annual	Review	of	 the	 Implementation	and	Operation	of	 the	

TBT	Agreement.	

Figure	2	SPS	STCs	discussed	per	committee	meeting,	2005-2014	

	

Source:	SPS	Minutes	(G/SPS/R/-series)	
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D. Third-generation	transparency:	improving	the	efficiency	of	transparency			

Third	 generation	 transparency	 implies	 the	 transparency	 tools	 that	 focus	 on	 ‘efficiency	 of	

procuring	information’.	(P.	C.	Mavroidis	and	Wolfe	2015,	3)	The	major	tool	provided	by	the	

SPS	 and	 TBT	 Agreements	 is	 the	 requirement	 to	 establish	 enquiry	 points.	 In	 addition,	 the	

development	of	electronic	tools	in	the	recent	years	has	great	potential	to	improve	efficiency	

of	SPS	and	TBT	transparency	further.		

1. The	obligation	to	establish	enquiry	points	

The	 obligation	 to	 establish	 enquiry	 points	 offers	 a	 remarkable	 tool	 to	 ensure	 the	 efficient	

access	 to	 information	 to	 other	 Members	 trade	 policies.	 	 Their	 function	 is	 all	 the	 more	

remarkable	that	they	offer	information	beyond	only	draft	measures	covered	by	notification	

obligations,	and	 they	are	required	 to	answer	Members	and	other	 interested	parties.	There	

are	 currently	143	Members	 that	have	 informed	 the	Secretariat	of	 their	TBT	enquiry	point	

(WTO	2011c),	while	all	Members	have	provided	an	SPS	enquiry	point	(WTO	2015e).	

a) Enquiry	points	provide	information	on	proposed	and	adopted	regulations	

The	Enquiry	points	provided	by	both	SPS	and	TBT	Agreements	have	similar	objectives,	 as	

under	both	Agreements	they	are	meant	to	offer	answers	to	“reasonable	enquiries”	and	to	

provide	relevant	documents	on	SPS	and	TBT	Regulations89.		

The	TBT	Committee	considers	enquiries	“reasonable”	when	they	remain	specific	to	certain	

products	or	groups	of	products:		

“an	enquiry	point	should	be	considered	“reasonable”	when	 it	 is	 limited	to	a	specific	

product	or	group	of	products,	but	not	when	it	goes	beyond	that	and	refers	to	an	entire	

business	branch	or	field	of	regulations,	or	procedures	for	assessment	of	conformity.”	

(WTO	1995c)	

																																																								

89	for	further	detail,	see	articles	10.1.1	–	10.1.5	TBT	Agreement,	and	Annex	B.3.a-d	SPS	Agreement.		
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The	Enquiry	points	are	therefore	not	meant	to	be	solicited	for	general	enquiries	regarding	

the	 state	 of	 their	Members’	 domestic	 regulation	 broadly	 speaking,	 but	 rather	 as	 a	 tool	 to	

obtain	targeted	information	on	specific	issues	of	concern.		

The	SPS	and	TBT	Enquiry	points	play	an	 important	role	 in	supplementing	 the	 information	

gaps	 left	 from	 the	 limited	 scope	 of	 notification	 obligations.	 Indeed,	 they	 are	 required	 to	

provide	 relevant	 documents	 regarding	 “…adopted	 or	 proposed”	 technical	 regulations,	

standards,	conformity	assessment	procedures	(articles	10.1.1-10.1.3	TBT	Agreement)	or	SPS	

regulations	 (Annex	 3.a	 SPS	 Agreement).	 The	 SPS	 Transparency	 Handbook	 specifies	 that	

“…the	 enquiry	 point	 is	 responsible	 for	 answering	 questions	 on	 all	 existing	 SPS	measures	

(even	 those	 that	 existed	 before	 the	WTO	 and	 the	 SPS	 Agreement	 came	 into	 force).”(WTO	

2002b,	para.	14)	

b) Enquiry	points	provide	information	to	Members	and	other	interested	parties	

Mavroidis	and	Wolfe	note	the	significant	progress	that	the	TBT	enquiry	point	requirement	

represents	for	the	effectiveness	of	transparency	of	the	trading	system:		

“Traders	(…)	do	not	have	to	depend	on	their	government	(…).	Inquiry	points	are	the	

first	 step	 towards	 ‘single	windows’	 in	 each	Member	 to	 reduce	 the	 “search	 costs”	 of	

information	procurement.”	(Mavroidis	and	Wolfe	2015,	p.3)	

Indeed,	this	is	a	key	specificity	of	the	TBT	Agreement,	which	differs	slightly	in	its	approach	

from	the	SPS	Agreement	regarding	the	addressee	of	information:		

Article	10.1	of	the	TBT	Agreement:		

“Each	Member	shall	 ensure	 that	an	enquiry	point	exists	which	 is	able	 to	answer	all	

reasonable	enquiries	 from	other	Members	and	 interested	parties	 in	other	Members	

(…)”		

Annex	B.3	SPS	Agreement:	

«	Each	 Member	 shall	 ensure	 that	 one	 enquiry	 point	 exists	 which	 is	 responsible	 for	 the	

provision	of	answers	to	all	reasonable	questions	from	interested	Members.	»	
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As	we	saw	regarding	publication	above,	the	TBT	Agreement	includes	“interested	parties	 in	

other	Members”	as	addressees	of	information,	while	the	SPS	Agreement	only	mentions	other	

Members.	The	legal	obligation	of	Enquiry	Points	is	therefore	slightly	different	under	SPS	and	

TBT.	 While	 recognizing	 that	 the	 legal	 obligation	 of	 Enquiry	 Points	 is	 only	 to	 respond	 to	

enquiries	by	other	Members,	the	SPS	Handbook	on	Transparency	does	however	encourage	

Members	to	answer	all	reasonable	requests:			

“Requests	to	the	enquiry	point	may	come	from	other	countries’	enquiry	points	or	originate	

from	other	interested	parties	(such	as	industry	groups)	in	countries,	and	from	non-Member	

countries.	 Although	 the	 legal	 obligation	 is	 only	 to	 respond	 to	 requests	 from	 other	 WTO	

Members,	the	enquiry	point	is	encouraged	to	treat	all	such	enquiries	equally,	and	respond	to	

all	reasonable	requests	for	information	about	the	country's	SPS	measures.	It	is	best	to	reply	

directly	 to	 whoever	 makes	 the	 request,	 but	 to	 support	 the	 enquiry	 point	 system,	 it	 is	

recommended	 to	 send	 a	 copy	 of	 replies	 (and	 a	 list	 of	 material	 supplied)	 to	 the	 relevant	

country's	enquiry	point.”	(WTO	2002b,	para.82)	

	

2. Electronic	tools	to	improve	the	effectiveness	of	transparency	

The	enormous	wealth	of	information	on	domestic	measures	centralized	in	the	WTO	can	only	

truly	 be	 effective	 if	 it	 is	 available	 for	 search	 on	 its	 publicly	 available	website.	 In	 the	 early	

years	of	the	WTO	and	up	to	quite	recently90,	the	Secretariat	used	to	circulate	paper	copies	of	

notifications.	Today,	the	Secretariat	circulates	SPS	and	TBT	notifications	once	a	week	via	e-

mail,	 and	 publishes	 them	 on	 the	 “Information	 Management	 System”	 specific	 to	 SPS91	and	

TBT. 92 	Members	 therefore	 receive	 regular	 updates	 directly,	 and	 may	 search	 for	 the	

notifications	they	are	interested	at	their	convenience	on	the	online	database.		In	addition	to	

																																																								

90	The	exact	date	when	the	Secretariat	stopped	circulating	documents	in	paper	is	still	to	be	determined.			
91	http://spsims.wto.org		
92	http://www.tbtims.wto.org		
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the	regular	e-mails	sent	to	Members	with	new	notifications,	both	SPS93	and	TBT94	have	set	

up	e-mail	alert	systems,	to	which	anyone	may	subscribe,	beyond	WTO	Members.	

	

The	sharing	of	information	has	been	increasingly	facilitated	with	the	means	offered	by	new	

technologies.	 In	 2012,	 during	 the	 sixth	 triennial	 review	 of	 implementation	 of	 the	 TBT	

Agreement,	Members	insisted	on	the	importance	of	electronic	tools	for	transparency:	

“Members	are	of	the	view	that	an	efficient	and	well-functioning	WTO-based	IT	system	that	

provides	 a	 common	 platform	 for	 available	 information	 will	 contribute	 significantly	 to	 an	

improved	 implementation	 of	 the	 TBT	 Agreement's	 transparency	 provisions,	 and	 in	

particular	those	relating	to	notification.”		(WTO	2012b,	para	17)	

	

In	2015,	the	TBT	Committee	gave	the	mandate	for	the	Secretariat	to	further	increase	the	use	

of	electronic	tools,	namely:		

“i.	 to	 encourage	 Members	 in	 a	 position	 to	 do	 so	 to	 begin	 using	 the	 TBT	 NSS	 to	

facilitate	

and	accelerate	the	submission	and	processing	of	notifications;	

ii.	to	request	the	Secretariat	to	continue	to	improve	the	TBT	NSS	and	TBT	IMS	in	line	

with	the	needs	of	Members;	

iii.	to	request	the	Secretariat	to	explore	the	development	of	an	export	alert	system	for	

TBT	notifications,	in	cooperation	with	other	organizations;	and,	

iv.	to	request	the	Secretariat	to	report	back	on	d.ii	and	d.iii	above	at	the	Eighth	Special	

Meeting	 on	 Procedures	 for	 Information	 Exchange	 (November	 2016);”	 (WTO	 2015f,	

16)	

																																																								

93	https://www.wto.org/english/tratop_e/sps_e/sps_mailing_list_e.htm		
94	https://www.wto.org/english/tratop_e/tbt_e/tbt_mailing_list_e.htm		
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This	 mandate	 resulted,	 very	 recently,	 in	 the	 launch	 of	 “ePing”,	 a	 new	 highly	 improved	

database	 for	 both	 SPS	 and	 TBT	 measures	 developed	 jointly	 between	 the	 WTO,	 the	 UN	

Department	 of	 Economic	 and	 Social	 Affairs	 (UNDESA)	 and	 the	 International	 Trade	 Centre	

(ITC).	95	This	system	was	developed	particularly	with	exporters	of	LDCs	in	mind:		

“The	 key	 objective	 of	 the	 project	 was	 to	 improve	 capacity	 of	 LDCs	 in	 utilizing	 the	 trade-

related	international	support	measures	to	enhance	export	growth	in	its	priority	products	by	

addressing	 institutional	 constraints	 in	 assessing,	 accessing	 and	 sharing	 information	 about	

the	availability	and	use	of	the	measures.”96	

As	a	result,	it	allows	for	non	experts	to	easily	search	any	TBT	and	SPS	measures	notified	by	

all	WTO	Members,	to	register	for	tailored	e-mail	alerts	for	new	notifications,	and	to	contact	

more	easily	the	enquiry	points	of	WTO	Members.		

This	 is	 a	 significant	 improvement	 from	 the	 previous	 system,	 which	 required	 much	 more	

knowledge	about	the	TBT	and	SPS	obligations	and	about	the	type	of	measure	searched	for.	

The	search	engines	 for	SPS	and	TBT	measures	were	 indeed	separate,	requiring	knowledge	

about	 the	WTO	obligations	under	which	measures	might	 fall	 under.	The	alert	 systems	did	

not	 allow	 for	 specific	 e-mail	 subscriptions,	 therefore	 implying	 subscription	 to	 either	 all	

notifications	or	none.	And	finally,	the	web	tools	were	under	an	out-dated	system,	making	the	

searches	difficult	and	unprecise.			

		

	 	

																																																								

95	http://www.epingalert.org/en#		
96	Ibid.		
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Chapter	III:	Regulatory	Cooperation	under	the	SPS	and	TBT	Agreements	

	

The	legal	discipline	of	the	SPS	and	TBT	Agreements	is	open	ended,	 leaving	Members	much	

leeway	 to	decide	over	 their	 regulations,	under	 certain	 conditions,	 as	 seen	 in	Chapter	 I.	To	

compensate	 for	 the	 uncertainty	 resulting	 from	 their	 discipline,	 both	 Agreements	 set	 up	 a	

number	 of	 regulatory	 transparency	 requirements	 to	 be	 applied	by	WTO	 in	 their	 domestic	

regulatory	process,	 in	 order	 to	 keep	other	Members	 informed	of	 their	 potential	measures	

and	eventually	take	their	point	of	view	into	consideration	 in	their	development,	as	seen	 in	

Chapter	 II.	 This	 has	 resulted	 in	 extensive	 dialogue	 in	 the	 SPS	 and	 TBT	 Committees,	

demonstrating	 the	 potentials	 of	 these	 fora	 as	 platforms	 for	 international	 regulatory	

cooperation	(IRC).	Because	this	IRC	is	a	direct	consequence	of	the	transparency	provisions	

and	plays	an	important	role	in	ensuring	the	implementation	of	the	SPS	and	TBT	Agreements,	

this	 Chapter	 will	 present	 the	 legal	 disciplines	 in	 the	 two	 Agreements	 that	 enable	 such	

regulatory	cooperation	to	take	place.		

I. What	is	international	regulatory	cooperation?	

Regulatory	heterogeneity	is	inevitable	in	a	world	of	sovereign	states	with	different	histories,	

cultures,	political	and	legal	backgrounds.	However,	these	sovereign	States	face	similar		-	and	

sometimes	 common	 –	 risks	 to	 their	 welfare.	 Countries	 may	 therefore	 benefit	 from	

cooperating	in	their	regulatory	process	by	learning	from	each	other’s	regulatory	choices,	but	

also	by	developing	common	approaches	 to	 face	common	challenges.	Acknowledging	cross-

border	effects	of	domestic	regulations	and	the	specific	needs	that	regulating	in	a	globalised	

world	 represents	 for	domestic	 regulators,	 the	OECD	2012	Recommendation	of	 the	Council	

on	Regulatory	Policy	and	Governance	recommends	that:	

‘In	 developing	 regulatory	measures,	 [domestic	 regulators]	 give	 consideration	 to	 all	

relevant	 international	 standards	and	 frameworks	 for	 co-operation	 in	 the	same	 field	

and,	 where	 appropriate,	 their	 likely	 effects	 on	 parties	 outside	 the	 jurisdiction.’	

(Principle	12)	
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Taking	note	of	this	principle,	the	OECD	has	pursued	research	to	determine	what	means	are	

available	for	domestic	regulators	to	co-operate	with	their	peers.		

The	OECD	defines	international	regulatory	cooperation	(IRC)	as		

‘Any	 agreement	 or	 organisational	 arrangement,	 formal	 or	 informal,	 between	

countries	 to	 promote	 some	 form	 of	 co-operation	 in	 the	 design,	 monitoring,	

enforcement,	or	ex	post	management	of	regulation.’	(OECD	2013)	

In	 addition,	 it	 includes	 within	 the	 scope	 of	 IRC	 as	 well	 the	 ‘steps	 that	 may	 be	 taken	

unilaterally	 by	 countries	 to	 achieve	 greater	 regulatory	 coherence	 internationally.’	 (OECD	

2016,	unpublished).	

Regulatory	 cooperation	 is	 important	 from	 a	 welfare	 perspective	 as	 well	 as	 a	 trade	

perspective.	From	the	trade	perspective,	which	is	the	main	concern	for	the	WTO,	regulatory	

divergence	entails	additional	costs,	namely	to	identify	the	relevant	specifications	which	are	

applicable	 (‘information	 costs’),	 to	 comply	 with	 them	 (‘specification	 costs’),	 and	 to	

demonstrate	 compliance	 (‘conformity	 assessment	 costs’)	 (van	 Tongeren,	 Bastien,	 and	 von	

Lampe	2015).	Regulatory	cooperation	may	help	reduce	these	costs.		

Bollyky	and	Mavroidis	argue	that	the	WTO	agreements	are	not	sufficiently	armed	to	address	

these	costs	(Bollyky	and	Mavroidis	2016).	While	the	SPS	and	TBT	Agreements	are	the	WTO	

Agreements	 which	 include	 the	 most	 extensive	 discipline	 to	 encourage	 regulatory	

cooperation,	 Bollyky	 and	 Mavroidis	 still	 point	 out	 three	 types	 of	 scenarios	 of	 regulatory	

incoherence	that	are	not	effectively	addressed	by	the	SPS	and	TBT	Agreements,	and	call	for	

IRC:	domestic	measures	may	impose	duplicative	rules	or	conformity	assessment	procedures;	

they	may	be	divergent,	but	with	a	similar	level	of	stringency;	or	they	may	be	divergent	with	

different	levels	of	stringency	(Bollyky	and	Mavroidis	2016,	16–17)	

The	potentials	of	IRC	for	liberalizing	trade	have	been	acknowledged	by	the	WTO	Secretariat,	

which	presents	the	benefits	of	regulatory	cooperation	in	the	context	of	the	TBT	Agreement	

as	follows:		
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‘Regulatory	cooperation	between	Members	is,	in	essence,	about	reducing	unnecessary	

regulatory	 diversity;	 it	 is	 also	 about	 limiting	 or	 reducing	 the	 costs	 associated	with	

necessary	regulatory	diversity.	Regulatory	cooperation	is	premised	on	the	notion	that	

it	 is	 possible	 to	 remove	 unnecessary	 regulatory	 diversity	 and	 can	 even	 improve	

Member's	 ability	 to	 achieve	 their	 legitimate	 policy	 objectives.	 When	 fruitful,	

cooperation	between	Members	–	in	various	forms	and	configurations	–	can	contribute	

to	the	reduction	of	unnecessary	barriers	to	trade,	and	mitigate	the	economic	impact	

of	necessary	barriers.’	(WTO	2011e,	p.2)	

As	such,	going	beyond	the	core	obligation	of	reducing	unnecessary	barriers	to	trade	of	 the	

SPS	and	TBT	Agreements,	when	the	diverging	measures	are	indeed	necessary,	IRC	can	help	

limit	the	costs	that	result	from	this	regulatory	heterogeneity.		

To	 take	 into	 account	 the	 international	 trade	 and	 policy	 considerations	 that	 may	 arise	 in	

regulating	 today,	 countries	 have	 been	 cooperating	 in	 various	 different	 ways.	 This	

cooperation	can	be	either	extremely	 informal,	very	 formal,	or	somewhere	 in	between.	The	

OECD	 has	 developed	 a	 typology	 of	 11	 different	 approaches	 (cf	 Figure	 3):	 harmonization	

through	 supra-national	 institutions,	 specific	 negotiated	 agreements,	 formal	 regulatory	 co-

operation	 partnerships,	 joint	 standard	 setting	 through	 international	 organizations,	 trade	

agreements	with	regulatory	provisions,	mutual	recognition,	trans-governmental	networks	of	

regulators,	 unilateral	 convergence	 through	 good	 regulatory	 practices,	 recognition	 and	

incorporation	 of	 international	 standards,	 soft	 law	 principles,	 and	 dialogue	 or	 informal	

exchange	of	information.	(OECD	2013)		
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Figure	3	OECD	Typology	of	IRC	arrangements,	from	most	to	least	legally	binding	

	

Source:	(OECD	2016b)		

	

Revisiting	the	OECD	typology	of	IRC	to	adapt	it	to	the	WTO	context,	this	Chapter	will	observe	

how	 the	 SPS	 and	 TBT	 Agreements	 introduce	 requirements	 of	 regulatory	 cooperation	

throughout	 Members’	 regulatory	 process.	 Indeed,	 out	 of	 the	 11	 different	 approaches	

identified	 by	 the	 OECD,	 five	 are	 either	 encouraged	 or	 enabled	 by	 the	WTP	 SPS	 and	 TBT	

Agreements	or	Committee	practice:97	on	one	hand,	they	both	encourage	domestic	regulators	

																																																								

97	Seven	of	 the	eleven	 IRC	approaches	 can	be	 considered	 to	be	 relevant	 to	 reduce	 trade	costs	 resulting	 from	

regulatory	heterogeneity:	harmonization,	regulatory	provisions	in	trade	agreements,	joint	rule-making	through	

inter-governmental	organisations,	mutual	recognition,	recognition	of	international	and	foreign	regulation	and	

standards,	adoption	of	good	regulatory	practices,	and	dialogue/	exchange	of	 information.	However,	given	the	

highly	 developed	 institutional	 and	 legal	 framework	 of	 the	WTO,	 it	 will	 be	 considered	 here	 as	 covering	 the	

regulatory	provisions	in	trade	agreements,	the	joint	rule-making	through	IGOs,	and	the	dialogue	and	exchange	

of	information.		

Integration,	i.e.	regulatory	
harmonization	through	
supranational	institutions	

Specieic	negotiated	agreements	

Regulatory	cooperation	
partnerships	

Joint	rule-making	through	
intergovernmental	organisations	

Trade	agreements	with	regulatory	
provisions	

Mutual	recognition	

Transgovernmental	networks	of	
regulators	

Unilateral	action	

Recognition	and	incorporation	of	
international	standards	

Dialogue/exchange	of	information	
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to	 engage	 in	 regulatory	 cooperation,	 through	 various	 procedural	 obligations	 –	 essentially	

related	to	transparency,	as	described	in	Chapter	II	–	and	substantive	obligations.	Among	the	

OECD	 IRC	 approaches,	 these	 include	 harmonization,	 mutual	 recognition,	 recognition	 of	

international	 and	 foreign	 regulation	 and	 standards,	 and	 adoption	 of	 good	 regulatory	

practices.	On	the	other	hand,	the	two	agreements	enable	regulatory	cooperation	directly,	by	

offering	a	multilateral	 forum	for	regulatory	cooperation	among	all	WTO	Members.	As	such	

the	 SPS	 and	 TBT	 Committees	 of	 the	 WTO	 illustrate	 the	 important	 role	 that	

intergovernmental	organisations	may	play	in	facilitating	IRC.		

This	 will	 serve	 as	 a	 basis	 to	 understand	 the	 dialogue	 that	 takes	 place	 between	 WTO	

Members	 in	 the	SPS	and	TBT	Committees.98		Arguably,	 this	cooperation	that	 takes	place	at	

the	early	stages	of	the	domestic	regulatory	process	regarding	trade-related	measures	has	the	

potential	of	preventing	disputes	from	rising,	by	allowing	Members	to	understand	better	each	

others’	regulations	and	participate	directly	in	each	others’	regulatory	process.99	

II. Regulatory	cooperation	encouraged	by	the	SPS	and	TBT	Agreements	

This	 section	 will	 present	 the	 provisions	 within	 the	 SPS	 and	 TBT	 Agreements	 which	

encourage	 regulatory	 cooperation	 between	 Members,	 namely	 through	 the	 objective	 of	

harmonization	 (A),	 the	 provisions	 regarding	 recognition	 (B),	 and	 elements	 entailing	 good	

regulatory	practices	in	Members	domestic	rule-making	(C).			

A. Harmonization	

According	to	the	OECD	IRC	typology,	harmonization	is	the	most	binding	and	formal	form	of	

IRC.	Indeed,	it	results	in	an	integration	of	the	same	set	of	standards	by	all	countries	that	are	

																																																								

98	The	implementation	of	the	SPS	and	TBT	Agreements	by	WTO	Members	as	viewed	through	their	dialogue	in	

the	SPS	and	TBT	Committees	will	be	further	discussed	in	Part	II	of	this	thesis.		
99	This	 argument	 will	 be	 further	 developed	 in	 Part	 III	 of	 the	 thesis,	 when	 looking	 at	 the	 interactions	 of	

regulatory	 dialogue	 in	 the	 SPS	 and	 TBT	 Committees	 and	 the	 disputes	 that	 get	 raised	 in	 front	 of	 the	 WTO	

Dispute	settlement	body.		
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part	 of	 the	 same	 entity.	 Benefitting	 from	 a	 supra-national	 institution	 for	 standard	 setting	

process	 and	 for	 centralized	enforcement,	 such	 institutions	 also	have	a	better	 guarantee	of	

compliance.	The	typical	example	is	the	European	Union,	which	develops	its	own	regulations	

that	are	integrated	as	such	into	the	domestic	law	of	the	EU	Member	States	and	are	directly	

enforceable	by	domestic	or	European	judges.		

The	SPS	and	TBT	Agreements	follow	a	negative	integration	approach,	and	therefore	do	not	

have	 such	 an	 integrated	 system.	 They	 do	 not	 introduce	 positive	 obligations	 to	 ensure	

harmonization	themselves,	nor	do	they	have	centralized	adjudication,	as	only	Member	States	

can	 raise	 a	 dispute.	 However,	 they	 do	 both	 provide	 the	 legal	 obligation	 of	 base	 domestic	

measures	 on	 international	 standards	 whenever	 they	 exist	 and	 of	 participating	 in	

international	standard-setting	bodies,	in	pursuing	the	objective	of	harmonization.		

These	 obligations	 in	 both	 the	 SPS	 and	 TBT	 Agreements	 are	 an	 important	 effort	 towards	

reducing	 regulatory	 heterogeneity	 throughout	 WTO	 Members.	 They	 contributes	 to	

harmonization	of	Members	domestic	measures,	 although	 indirectly,	because	 the	 standards	

referred	to	are	not	developed	by	the	WTO	but	by	other	standardizing	bodies.		

From	a	legal	perspective,	presenting	this	as	an	obligation	as	opposed	to	an	encouragement	

or	 a	 recommendation	 gives	 the	 two	 agreements	 the	 characteristic	 of	 positive	 integration,	

given	that	it	results	in	requesting	Members	to	follow	substantive	standards,	albeit	indirectly.	

This	 is	 all	 the	 more	 true	 that	 the	 deviation	 from	 international	 standards	 is	 only	 allowed	

under	 certain	 exceptional	 conditions,	 justifying	 of	 the	 inefficiency	 of	 the	 international	

standards	to	deal	with	the	domestic	policy	issues.	

1. Harmonisation	under	the	SPS	Agreement	

The	SPS	Agreement	introduces	the	obligation	of	harmonization	throughout	the	Agreement,	

accompanies	 by	 the	 obligation	 to	 base	 domestic	 measures	 on	 international	 standards.	

Deviation	from	international	standards	should	be	exceptional.		
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a) The	objective	of	harmonization	

The	Preamble	of	the	SPS	Agreement	insists	on	the	importance	of	international	standards	and	

the	object	of	harmonization	pursued	by	the	Agreement	in	recitals	5	and	6:		

‘Recognizing	 the	important	contribution	that	 international	standards,	guidelines	and	

recommendations	 can	 make	 [to	 minimize	 the	 negative	 effect	 on	 trade	 of	 SPS	

measures];	

Desiring	 to	 further	 the	 use	 of	 harmonized	 sanitary	 and	 phytosanitary	 measures	

between	 Members,	 on	 the	 basis	 of	 international	 standards,	 guidelines	 and	

recommendations	 developed	 by	 the	 relevant	 international	 organizations,	 including	

the	 Codex	 Alimentarius	 Commission,	 the	 International	 Office	 of	 Epizootics,	 and	 the	

relevant	international	and	regional	organizations	operating	within	the	framework	of	

the	International	Plant	Protection	Convention,	without	requiring	Members	to	change	

their	appropriate	level	of	protection	of	human,	animal	or	plant	life	or	health;’	

b) The	obligation	to	base	domestic	measures	on	international	standards	

The	actual	obligation	is	set	in	article	3.1,	in	which	the	Agreement	requires	Members	to	‘base	

their	 sanitary	 or	 phytosanitary	 measures	 on	 international	 standards,	 guidelines	 or	

recommendations,	where	they	exist.’		

c) The	obligation	to	participate	in	standardizing	bodies	

In	 addition	 to	 the	 obligation	 of	 basing	 domestic	measures	 on	 international	 standards,	 the	

SPS	Agreement	requires	that	Members	play	a	part	in	the	relevant	international	organizations	

which	develop	international	standards	relevant	to	sanitary	and	phytosanitary	measures.	In	

doing	so,	Members	must	participate	both	in	the	development	and	in	the	‘periodic	review	of	

standards,	guidelines	and	recommendations’.		

The	SPS	Agreement	cites	several	organizations	explicitly,	to	encourage	participation	therein:	

‘the	 Codex	 Alimentarius	 Commission,	 the	 International	 Office	 of	 Epizootics,	 and	 the	
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international	 and	 regional	 organizations	 operating	 within	 the	 framework	 of	 the	

International	Plant	Protection	Convention.’	

The	 request	 to	 participate	 in	 organisations	 not	 only	 encourages	 harmonization	 among	 all	

164	 WTO	 Members	 in	 issues	 relating	 to	 SPS	 measures,	 but	 also	 encourages	 regulatory	

cooperation	in	other	fora	than	the	WTO.		

The	article	recognizes	the	difference	in	Members’	resources	to	participate	in	such	bodies.		

d) The	exceptions	to	the	obligation	

The	deviation	from	international	standards	for	SPS	measures	is	authorized	under	article	3.3	

for	measures	that	result	in	‘a	higher	level	of	sanitary	or	phytosanitary	protection	than	would	

be	 achieved	 by	 measures	 based	 on	 the	 relevant	 international	 standards,	 guidelines	 or	

recommendations,	 if	 there	 is	 a	 scientific	 justification,	 or	 as	 a	 consequence	 of	 the	 level	 of	

sanitary	or	phytosanitary	protection	a	Member	determines	to	be	appropriate	in	accordance	

with	the	relevant	provisions	of	paragraphs	1	through	8	of	Article	5.’			

2. Harmonisation	under	the	TBT	Agreement	

The	 TBT	 Preamble	 starts	 by	 recognizing	 the	 importance	 of	 international	 standards	 to	

facilitate	trade:		

‘Recognizing	the	important	contribution	that	international	standards	and	conformity	

assessment	 systems	 can	make	 in	 this	 regard	 by	 improving	 efficiency	 of	 production	

and	facilitating	the	conduct	of	international	trade.	

Desiring	therefore	to	encourage	the	development	of	such	international	standards	and	

conformity	assessment	systems.	

(…)	

Recognizing	 the	 contribution	 which	 international	 standardization	 can	 make	 to	 the	

transfer	of	technology	from	developed	to	developing	countries.’		
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The	 principle	 laid	 down	 by	 article	 2.4	 of	 the	 TBT	 Agreement	 is	 that	 Members	 have	 the	

obligation	to	use	international	standards	or	relevant	parts	of	them	“when	they	exist	or	their	

completion	 is	 imminent”	 as	 a	 basis	 for	 their	 technical	 regulations.	 For	 their	 conformity	

assessment	procedures,	Members	are	required	to	use	relevant	guides	or	recommendations	

issued	 by	 international	 standardizing	 bodies,	 also	 when	 they	 exist	 or	 their	 completion	 is	

imminent.		

The	 TBT	 Agreement	 recognizes	 that	 Members	 may	 deviate	 from	 international	 standards	

when	they	are	

’ineffective	 or	 inappropriate	 means	 for	 the	 fulfilment	 of	 the	 legitimate	 objectives	

pursued,	 for	 instance	 because	 of	 fundamental	 climatic	 or	 geographic	 factors	 or	

fundamental	technological	problems.’	(art	2.4)	

Finally,	like	the	SPS	Agreement,	the	TBT	Agreement	in	requires	that	Members	play	a	full	part	

in	the	preparation	of	standards.	The	article	does	not	however	specify	that	Members	should	

participate	in	the	periodic	review	of	the	standards,	as	is	the	case	under	the	TBT	Agreement.	

The	 TBT	 Agreement	 does	 not	 however	 mention	 any	 such	 bodies	 explicitly,	 and	 the	

participation	in	other	organisations	is	difficultly	enforceable	by	the	WTO.		

[Compare	 Membership	 of	 major	 standardization	 organisations,	 eg.	 ISO,	 Codex,	 ILAC,	 IEC,	

UNECE.]	 Other	 organisations	 such	 as	 the	 OIML	 or	 the	 UNECE	 do	 not	 have	 as	 large	 a	

Membership.		

B. Recognition	

In	the	pursuit	of	the	objective	of	harmonization,	mutual	recognition	provides	an	additional	

means	 of	 ensuring	 convergence	 between	 Members’	 domestic	 technical	 requirements,	

although	only	between	 few	Members.	Mutual	recognition	entails	 that	a	country	recognizes	

another	 countries	 domestic	 requirements,	 be	 it	 in	 the	 form	 of	 regulations,	 conformity	

assessment	 procedures	 or	 standards,	 as	 equivalent	 to	 its	 own,	 and	 therefore	 grants	

automatic	market	access	to	products	complying	with	the	other	Members’	regulations.		
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‘Recognition’	 can	 be	 done	 under	 different	 forms,	 either	 mutually,	 ensuring	 that	 several	

countries	–	usually	two	–	recognize	each	others	requirements	as	equivalent,	or	unilaterally,	

implying	 that	 one	 country	 recognizes	 the	 requirements	 of	 another	 country	 without	 the	

reciprocity	 of	 such	 recognition.	 The	 recognition	 can	 cover	 the	 rules	 or	 standards,	 or	 the	

procedures	or	results	of	conformity	assessment.	Mutual	recognition	of	rules	or	standards	is	

the	most	integrated	form	of	recognition,	requiring	equivalence	of	regulatory	objectives,	and	

resulting	in	automatic	market	access	in	the	other	country	regardless	of	differences	in	rules	

between	the	export	and	 importing	countries.	Mutual	recognition	of	conformity	assessment	

have	a	more	limited	effect,	and	mainly	entail	that	the	conformity	assessment	bodies	of	one	

country	may	assess	conformity	with	the	rules	of	the	other.100		

It	 is	however	only	between	certain	Members,	usually	made	 in	 the	 form	of	bilateral	mutual	

recognition	 agreements,	 thus	 leading	 necessarily	 to	 a	 more	 fragmented	 approach	 to	

regulatory	co-operation.	(Correia	de	Brito,	Kauffmann,	and	Pelkmans	2016)		

1. Recognition	of	equivalence	of	international	and	foreign	regulation	and	standards		

Mutual	 recognition	 of	 technical	 regulations	 and	 standards	 is	 the	 most	 ambitious	 form	 of	

mutual	recognition,	but	is	very	rare	because	of	the	level	of	proximity	in	regulatory	objectives	

that	it	requires.	The	two	main	examples	are	the	EU	internal	market	and	the	Trans-Tasman	

Mutual	Recognition	Arrangement	between	Australia	and	New	Zealand.101		

Although	 such	mutual	 recognition	 is	 difficult	 to	 achieve,	 article	 2.7	 of	 the	TBT	Agreement	

requires	Members	to	give	‘positive	consideration	to	accepting	technical	regulations	of	other	

Members,	 even	 if	 these	 regulations	differ	 from	 their	 own,	 provided	 they	 are	 satisfied	 that	

these	regulations.’	This	obligation	remains	 far	 from	enforceable:	not	only	 is	proving	 that	a	

Member	 has	 not	 given	positive	consideration	 to	 accept	 other	Members	 rules	 as	 equivalent	

																																																								

100	For	 a	 more	 complete	 overview	 of	 the	 variety	 of	 forms	 of	 mutual	 recognition,	 see	 (Correia	 de	 Brito,	

Kauffmann,	and	Pelkmans	2016)	
101	Correia	de	Brito	et	al.	describe	the	specificities	of	these	two	systems	in	detail,	(Correia	de	Brito,	Kauffmann,	

and	Pelkmans	2016,	18–20)	
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extremely	 difficult,	 but	 assuming	 that	 Members	 do	 give	 positive	 consideration	 to	 accept	

other	Members’	 rules	 as	 equivalent,	 this	 article	 does	not	 require	 that	 they	 actually	 accept	

them.		

The	 SPS	 Agreement	 provides	 even	 stronger	 language	 to	 encourage	 recognition	 of	 SPS	

measures,	in	article	4	§	1	on	equivalence:		

‘Members	shall	accept	 the	sanitary	or	phytosanitary	measures	of	other	Members	as	

equivalent,	even	if	these	measures	differ	from	their	own	or	from	those	used	by	other	

Members	 trading	 in	 the	 same	 product,	 if	 the	 exporting	 Member	 objectively	

demonstrates	 to	 the	 importing	 Member	 that	 its	 measures	 achieve	 the	 importing	

Member's	appropriate	level	of	sanitary	or	phytosanitary	protection.	For	this	purpose,	

reasonable	 access	 shall	 be	 given,	 upon	 request,	 to	 the	 importing	 Member	 for	

inspection,	testing	and	other	relevant	procedures.’		

In	addition	to	this,	artice	4.1	encourages	members	to	enter	into	consultations	‘with	the	aim	

of	 achieving	 bilateral	 and	 multilateral	 agreements	 on	 recognition	 of	 the	 equivalence	 of	

specified	sanitary	or	phytosanitary	measures.’		

2. Mutual	Recognition	of	Conformity	Assessment,	TBT	Agreement	

The	 TBT	 Agreement	 promotes	 cooperation	 between	 Members	 on	 the	 implementation	 of	

CAPs.	Article	6	encourages	Members	 to	 recognize	each	other’s	CAP	results,	 ‘provided	 they	

are	 satisfied	 that	 those	 procedures	 offer	 an	 assurance	 of	 conformity	 with	 applicable	

technical	 regulations	 or	 standards	 equivalent	 to	 their	 own	 procedures.’	 (art	 6.1).	 This	 is	

however	 only	 an	 encouragement,	 ‘whenever	 possible’.	 Article	 6	 gives	Members	 discretion	

with	 regard	 to	 the	 assurance	 of	 conformity	 with	 technical	 regulations	 or	 standards	 and	

underlines	 that	 ‘prior	 consultations	 may	 be	 necessary	 in	 order	 to	 arrive	 at	 a	 mutually	

satisfactory	 understanding’.	 In	 this	 regard,	 the	 TBT	 Agreement	 mentions	 accreditation	

(6.1.1)	and	mutual	recognition	agreements	(Art.	6.3)	as	possible	means	to	ensure	confidence	

in	the	reliability	of	CAP	results.		
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These	are	however	cited	with	very	 lose	 language,	and	Members’	encouragement	regarding	

MRAs	 is	not	even	 to	conclude	MRAs,	but	rather	 to	 ‘be	willing	 to	enter	negotiations	 for	 the	

conclusion	 of	 agreements’.	 In	 the	 best	 scenario,	 a	 small	 group	 of	 Members	 –	 most	 likely	

bilaterally	–	 recognise	each	others’	CAP	results,	but	 the	effects	 for	 the	multilateral	 trading	

system	remain	limited.	

Both	 MRAs	 and	 unilateral	 recognition	 of	 CAP	 results	 are	 cited	 by	 the	 TBT	 Committee	 as	

means	to	facilitate	acceptance	of	the	results	of	Conformity	Assessment:		

‘Governments	may	enter	 into	agreements	which	will	 result	 in	 the	acceptance	of	 the	

results	of	conformity	assessment	originating	in	the	territory	of	either	party.	

(…)	

A	 government	 may	 unilaterally	 recognize	 the	 results	 of	 foreign	 conformity	

assessment	procedures.	(…)’	(WTO	2000b)	

Similarly	as	for	international	standards,	Article	9	fosters	Members’	cooperation	beyond	the	

WTO:	it	encourages	Members	to	participate	in,	become	members	of,	or	formulate	and	adopt	

international	 systems	 for	 CAPs	 to	 facilitate	 recognition	 and	 acceptance	 of	 CAP	 results,	 as	

long	 as	 these	 international	 systems	 comply	with	 the	 provisions	 of	 Articles	 5	 and	 6	 of	 the	

Agreement.		

The	 SPS	 Agreement	 does	 not	 include	 a	 separate	 provision	 on	 recognition	 of	 conformity	

assessment,	although	control,	inspection	and	approval	procedures	may	represent	significant	

trade	barriers	and	are	the	subject	of	Annex	C	of	the	SPS	Agreement.		

C. Good	Regulatory	practices	(GRP)	

GRP,	also	known	under	 the	 terms	of	 ‘Better	 regulation’	or	 ‘regulatory	quality’	 inter	alia,102	

covers	 the	 substantive	 and	 procedural	 disciplines	 that	 domestic	 regulators	 may	 apply	 to	

																																																								

102	The	terminology	used	to	designate	these	disciplines	vary	according	to	different	for	a.	in	the	OECD,	the	terms	

of	 ‘Regulatory	 policy’,	 ‘regulatory	 quality’,	 or	 ‘regulatory	 reform’	 are	 preferred,	 whereas	 in	 the	 EU,	 ‘Better	
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improve	the	quality,	effectiveness	and	impact	of	their	regulations.	The	OECD	countries	have	

agreed	on	a	set	of	Recommendations	that	govern	the	domestic	regulatory	cycle	and	aim	to	

ensure	that	‘regulations	meet	public	policy	objectives	and	will	have	a	positive	impact	on	the	

economy	and	society.’	(OECD	2015,	25)	Growing	evidence	shows	that	regulatory	quality	can	

also	 be	 useful	 specifically	 on	 international	 trade.	 Indeed,	 by	 promoting	 transparency	 of	

regulations,	 GRP	 helps	 reduce	 the	 information	 costs	 for	 traders,	 and	 by	 improving	 the	

quality	of	regulations,	GRP	‘may	reduce	the	likelihood	of	regulatory	duplication,	unnecessary	

regulatory	heterogeneity	and	provide	efficient	administrative	and	enforcement	procedures’,	

thus	 also	 reducing	 the	 specification	 and	 conformity	 assessment	 costs.	 (OECD	 2016c	 -	

Unpublished)	

GRP	 is	 not	 explicitly	 provided	 for	 in	 the	 agreements.	 However,	 the	 TBT	 Committee	 has	

recognized	 the	 importance	 of	 GRP	 for	 reducing	 technical	 barriers	 to	 trade,	 through	

‘improved	 and	 effective	 implementation	 of	 the	 substantive	 obligations	 of	 the	 TBT	

Agreement.’	(WTO	2009a,	2)	

Arguably	the	various	legal	disciplines	of	the	Agreement	require	certain	elements	of	GRP,	or	

‘regulation	of	regulation’	(Scott	2006,	44).	First	of	all,	the	transparency	provisions	of	the	SPS	

and	 TBT	 Agreements,	 which	 will	 be	 extensively	 discussed	 in	 the	 next	 chapter	 are	 in	

themselves	 useful	 means	 to	 foster	 GRP	 (WTO	 2014a,	 30).	 In	 addition,	 the	 substantive	

obligations	of	both	the	SPS	and	TBT	Agreement	can	be	seen	as	calling	for	the	application	of	

good	regulatory	practices.	This	includes	in	particular	the	requirement	to	identify	legitimate	

objectives	 and	 avoid	 unnecessary	 obstacles	 to	 trade	 (art	 2.2	 TBT	 Agreement),	 to	 chose	

technical	 regulations	 based	 on	 product	 requirements	 rather	 than	 design	 or	 descriptive	

characteristics	(art	2.8	TBT	Agreement),	to	apply	the	least	trade	restrictive	alternative	(art	

2.2	 and	 5.6	 SPS	 Agreement),	 to	 base	 all	 SPS	 measures	 on	 scientific	 evidence	 after	 a	 risk	

assessment	 (article	2.2,	5.1	SPS	Agreement),	 and	 the	 consideration	of	 cost-effectiveness	of	

																																																																																																																																																																																					

regulation’,	 ‘smart	 regulation’,	 or	 ‘regulatory	 fitness’	 tend	 to	 be	 more	 used.	 The	 OECD	 gathers	 the	 varied	

terminology	 in	 its	 recent	 Regulatory	 Policy	 Outlook	 (OECD	 2015,	 43).	 The	 WTO	 Secretariat	 uses	 ‘Good	

Regulatory	Practices’,	particularly	in	the	discussions	of	the	TBT	Committee,	see	(WTO	2009a).		
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alternative	 approaches	 (art	 5.3	 SPS	 Agreement).	 Using	 the	 WTO	 Secretariat’s	 figure	 as	 a	

basis,	Figure	4	adds	the	substantive	obligations	of	the	SPS	and	TBT	Agreements,	to	underline	

the	phases	of	the	domestic	lifecycle	they	fit	in.			

	

Figure	4	Applying	good	regulatory	practice	to	the	lifecycle	of	TBT	and	SPS	measures	

	

Source:	(WTO	2014a,	31)	Completed	by	author.		

	

As	 figure	 4	 shows,	 the	 different	 substantial	 obligations	 of	 both	 the	 SPS	 and	 the	 TBT	

Agreements	are	to	be	applied	in	the	early	stages	of	the	domestic	regulatory	cycle.			

In	 this	context,	 the	TBT	Committee	has	been	discussing	since	2009	a	set	of	principles	 that	

aim	at	promoting	good	regulatory	practices	in	the	implementation	of	their	obligations,	in	a	

‘non-exhaustive	 list	 of	 voluntary	 mechanisms	 and	 related	 principles	 of	 good	 regulatory	
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practice’.103	These	 principles	 do	 not	 have	 the	 vocation	 of	 introducing	 new	 obligations	 to	

WTO	members,	but	rather	build	on	the	existing	disciplines	of	the	TBT	Agreement	to	present	

how	 they	 already	 contribute	 to	GRP.	 In	 this	 context,	 the	 list	 provides	 a	 description	 of	 the	

steps	 to	 guide	Members	 in	 their	 preparation,	 adoption	 and	 application	 of	 TBT	measures,	

indicating	 examples	 of	 GRP	 disciplines	 under	 each	 step,	 as	 well	 as	 the	 relevant	 TBT	

Agreement	 articles.	 While	 the	 principles	 have	 not	 been	 adopted,	104	the	 substance	 of	 the	

principles	have	been	agreed	upon.		

	

Through	the	various	substantive	obligations	and	encouragements	of	regulatory	cooperation,	

the	SPS	and	TBT	Agreements	already	provide	an	important	first	step	to	ensuring	regulatory	

convergence	between	Members.	However,	the	obligations	remain	difficult	to	follow-up	with,	

all	the	more	that	they	concern	practice	that	take	place	outside	of	the	WTO	framework,	either	

in	other	international	bodies	or	bilaterally	or	regionally	between	Members.		

		

III. Regulatory	 cooperation	 enabled	 by	 the	 SPS	 and	 TBT	 Institutional	

Framework	

As	 presented	 above,	 a	 certain	 number	 of	 provisions	 and	 practices	 require	 from	 WTO	

Members	that	they	do	not	regulate	TBT	and	SPS	measures	in	isolation,	introducing	elements	

of	 regulatory	 cooperation	 in	various	 substantive	obligations.	Beyond	 the	 texts	of	 the	WTO	

Agreements	 per	 se,	 the	 institutional	 framework	 aiming	 to	 support	 their	 implementation	

provides	 a	 setting	 for	 Members	 to	 exchange	 multilaterally	 on	 their	 mutual	 domestic	

regulatory	processes.	This	institutional	framework,	together	with	the	specificities	of	the	SPS	

and	TBT	 legal	 disciplines,	make	 the	 SPS	 and	TBT	Committees	unique	platforms	 for	 IRC	 in	

																																																								

103	The	list	remains	in	draft	form	and	is	therefore	not	publically	available.		
104	Disagreement	between	Members	on	 the	 legal	disclaimer	 included	 in	 the	document	blocks	 the	adoption	of	

the	document		
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comparison	 to	other	 international	organisations	 (A).	At	 the	 same	 time,	 they	 follow	similar	

forms	of	IRC	as	other	international	organisations	(B).			

A. The	WTO	SPS	and	TBT	Committees,	unique	platforms	for	IRC	

‘Joint	 standard-setting	 within	 international	 organisations’	 corresponds	 to	 one	 of	 the	 IRC	

approaches	identified	by	the	OECD.	Indeed,	through	their	institutional	settings	and	technical	

expertise,	 they	 offer	 an	 important	 platform	 for	 countries	 to	 collaborate	 multilaterally	 in	

setting	 international	 policies	 and	 standards,	 in	 view	 of	 aligning	 their	 regulatory	

approaches.105	

	The	 WTO	 is	 no	 exception,	 although	 it	 differs	 considerably	 from	 other	 organisations,	 in	

particular	 because	 of	 its	 highly	 developed	 legal	 system	 and	 the	 existence	 of	 third	 party	

adjudication.	 Indeed,	 their	 central	 activity	 is	 not	 standard-setting	 or	 policy-making,	 but	

supporting	Members	in	the	operation	of	the	agreements	concluded	more	than	20	years	ago,	

in	 1995.	 Nevertheless,	 as	 we	 will	 see	 below,	 they	 have	 been	 used	 extensively	 by	 the	

Members	both	to	develop	a	number	of	policy	guidance	regarding	the	implementation	of	the	

two	Agreements,	as	well	as	to	consult	on	specific	concerns	that	the	Members	have	regarding	

each	others’	regulations.	

In	this	sense,	while	most	IOs	are	more	active	in	providing	their	Members	for	a	platform	to	

develop	international	rules	or	standards,	i.e.	in	the	upstream	stages	of	the	policy	cycle,	which	

are	then	to	be	adopted	at	the	domestic	level,	the	TBT	and	SPS	Committees	serve	more	as	a	

platform	for	regulatory	cooperation	in	the	downstream	phase	of	the	WTO’s	policy	cycle,	to	

ensure	the	effective	implementation	of	the	SPS	and	TBT	Agreements.		

However,	although	the	major	part	of	the	IRC	in	SPS	and	TBT	Committees	takes	place	at	the	

downstream	stage	of	the	policy	cycle	from	the	perspective	of	the	international	norms,	i.e.	in	

the	implementation	phase	of	the	TBT	and	SPS	Agreements,	the	substantive	and	procedural	

																																																								

105	The	OECD	has	been	working	extensively	on	the	role	played	by	international	organisations	in	fostering	IRC,	

and	provides	a	comparative	analysis	of	50	international	organisations	in	this	regard.	(OECD	2016a)	
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obligations	 of	 the	 two	 Agreements	 have	 a	 say	 for	 the	 development	 phase	 of	 domestic	

measures.	The	SPS	and	TBT	Committees	therefore	provide	a	platform	for	inclusive	drafting	

of	 domestic	 measures,	 thus	 allowing	 Members	 contribute	 to	 each	 others’	 domestic	

regulatory	processes,	 instead	 of	merely	 ensuring	 the	monitoring	 of	 their	 consistency	with	

WTO	obligations.		

B. The	opportunities	for	cooperation	throughout	SPS	and	TBT	Committee	work	

Overall,	 according	 to	 the	 OECD’s	 analysis	 on	 IRC	 in	 international	 organisations,	 there	 are	

nine	areas	in	which	IOs	provide	the	opportunity	for	their	Members	to	cooperate	throughout	

the	regulatory	cycle,	as	shown	in	Figure	5.		

	

Figure	5	Opportunities	for	cooperation	throughout	policy	cycle	

	

	 	 Source:	(OECD	2013)	
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The	WTO	SPS	and	TBT	Committees	are	active	in	eight	of	these	areas	and	notably	in	both	the	

upstream	and	downstream	activities	 of	 the	 policy	 cycle.106	This	 is	 rarely	 the	 case	 in	 other	

IOs,	who	often	tend	to	be	less	active	in	the	downstream	activities,	in	particular	enforcement	

and	 dispute	 settlement.	 Arguably,	 the	 coexistence	 of	 these	 different	 levels	 of	 cooperation,	

from	 the	 exchange	 of	 information	 to	 dispute	 settlement,	 ensures	 continuity	 in	 the	

cooperation	efforts,	ultimately	conducing	to	more	efficient	 IRC.	 In	other	words,	 this	robust	

framework	 for	 regulatory	 cooperation	 among	 Members	 creates	 more	 opportunities	 for	

Members	to	work	together	towards	ensuring	effective	implementation	of	their	SPS	and	TBT	

obligations.		

Overall,	 the	IRC	that	takes	place	under	the	TBT	and	SPS	Agreements	 is	 formal	(obligations	

are	binding);	multilateral	 (this	 goes	beyond	 the	usual	 tendencies	of	 like	minded	 countries	

cooperating	at	a	bilateral	or	plurilateral	level);	and	comprehensive	(geographic	coverage	is	

high,	the	regulatory	functions	are	upstream	and	downstream,	but	the	involvement	of	other	

stakeholders	 is	 low,	 the	policy	 areas	 covered	 are	 limited	 to	TBT	and	SPS,	 and	 the	 level	 of	

harmonisation	is	low);	the	actors	involved	are	mainly	technical	experts,	often	with	scientific	

expertise	(P.	C.	Mavroidis	and	Wijkström	2013,	236).			

1. Regulatory	cooperation	in	upstream	activities	of	policy	cycle	

The	majority	of	international	organisations	are	active	in	the	upstream	activities	of	the	policy	

cycle,	exchanging	information,	collecting	data	and	developing	international	policies	or	legal	

instruments	under	their	mandate.	While	 the	WTO	does	conduct	such	activities,	all	of	 them	

are	exclusively	focused	on	supporting	Members	in	their	implementation	of	the	SPS	and	TBT	

Agreements,	as	the	two	Committee’s	mandates	preclude.			

	

	

																																																								

106	The	WTO	is	active	in	all	except	crisis	management,	which	the	OECD	defines	as	
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a) Exchange	of	information	

Information	 exchange	 is	 one	 of	 the	 core	 activities	 of	 both	 the	 SPS	 and	 TBT	 Committees,	

essential	 to	 help	 Members	 in	 implementing	 the	 Agreement	 and	 keeping	 up	 with	 new	

experience	 gained	 by	 other	 Members.	 Information	 exchange	 takes	 place	 regarding	 the	

implementation	 of	 the	 agreements,	 but	 also	 on	 that	 of	 international	 standards	 adopted	 in	

other	bodies.107	

The	triennial	reviews	of	operation	and	implementation	of	the	TBT	Agreement	is	required	by	

the	TBT	Agreement	as	a	means	of	 continuously	adapting	 the	 legal	discipline.	Within	 these	

reviews,	 Members	 exchange	 information	 and	 issue	 a	 set	 of	 recommendations	 for	 the	

Committee	to	pursue	further	work.	These	recommendations	define	the	programme	of	work	

of	the	Committee	for	the	subsequent	years.108	

b) Data	collection	and	policy	analysis	

Although	 research	 and	 policy	 analysis	 is	 less	 frequent	 in	 the	 WTO,	 largely	 due	 to	 the	

Member-driven	character	of	the	organisation,	the	Secretariat	does	regularly	collect	data	on	

the	implementation	both	of	the	SPS	and	the	TBT	Agreement.		

In	 particular,	 the	 Secretariat	 conducts	 annual	 reviews	 of	 the	 implementation	 of	 the	 TBT	

Agreement,	as	well	as	triennial	reviews,	accounting	for	Members’	implementation	of	the	two	

Agreements.		

The	Secretariat	essentially	relies	on	 information	provided	by	Members	and	does	 therefore	

not	have	an	active	role	 in	researching	 independent	data.109	Although	 the	data	 is	presented	

																																																								

107	For	further	information	on	information	exchange	in	Committees,	see	(P.	C.	Mavroidis	and	Wijkström	2013;	

Scott	2006)	

108	The	even	triennial	reviews	that	have	been	adopted	to	date	can	be	found	at	G/TBT/5;	G/TBT/9;	G/TBT/13;	

G/TBT/19;	G/TBT/26;	and	G/TBT/32	;	G/TBT/37.		
109	The	Trade	Policy	Review	Body	has	a	more	active	role	in	this	regard,	as	the	Secretariat	may	use	other	sources	

in	the	preparation	of	the	its	Member	reviews.		
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with	minimum	analysis,	the	comparative	perspective	that	the	Secretariat	offers	does	provide	

insights	on	present	and/or	persisting	trends	in	Members’	implementation	practices.110			

c) Discussion	of	good	regulatory	practice	

The	TBT	Committee	has	been	discussing	 the	conduct	of	goo	As	mentioned	above,	 the	TBT	

Committee	 has	 been	 actively	 developing	 a	 set	 of	 voluntary	 principles	 to	 help	 domestic	

regulators	ensure	GRP	when	preparing,	adopting	and	implementing	TBT	measures.111		

The	SPS	Committee	has	also	raised	the	issue	of	GRP	in	its	committee	meetings,	since	2005.	A	

proposal	was	made	by	Mexico	to	establish	guidelines	of	GRP	useful	for	the	implementation	

of	 the	 SPS	 Agreement	 to	 help	 ensure	 the	 compliance	 with	 SPS	 obligations	 before	 the	

adoption	of	new	measures.	However,	this	proposal	was	not	followed	up	on	as	was	the	case	in	

the	TBT	Committee.112	

d) Development	of	rules,	standards	and	guidance	

The	 SPS	 and	 TBT	 Committees	 develop	 a	 number	 of	 recommendations,	 decisions	 and	

principles,	 focusing	 either	 on	 procedural	 issues	 of	 Committee	 practiceor	 on	 facilitating	

Members’	 implementation	 of	 the	 two	 Agreements.	 All	 committee	 rules	 are	 adopted	 by	

consensus.		

E.	Wijkström	notes	that	by	‘delving	into	the	nitty	gritty	of	implementation,	delegations	have	

turned	the	Committee	into	a	laboratory	for	multilateral	regulatory	cooperation	that	is	quite	

effectively	 (up	 to	now)	generating	material	 that	 is	both	 relevant	and	of	practical	use.	This	

has	lent	dynamism	to	the	treaty	texts	(…)’	(E.	Wijkström	2015,	3)	

																																																								

110	See	for	instance	the	most	recent	review	of	implementation	of	the	TBT	Agreement,	at	G/TBT/38/Rev.1.	
111	See	above,	p.	105.	
112	Regarding	 Mexico’s	 proposal,	 see	 G/SPS/W/166.	 The	 committee	 merely	 recommended	 that	 Members	

‘provide	information	regarding	their	experiences	in	the	use	of	the	guidelines	developed	by	the	Committee	with	

respect	to	transparency,	equivalence,	recognition	of	pest-	or	disease-free	areas,	and	the	avoidance	of	arbitrary	

or	unjustifiable	distinctions	in	levels	of	protection.’	See	(WTO	2011d,	29)	
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Among	the	rules	developed	by	the	TBT	Committee	are	rules	of	procedure	applicable	to	the	

Committee	itself	(WTO	1995a),	or	a	Decision	for	the	development	of	international	standards,	

guides	 and	 recommendations	 (WTO	 2000b),	 frequently	 referred	 to	 by	 international	

standardizing	bodies.113		

In	 addition	 to	 its	 own	 rules	 of	 procedure,	114	the	 SPS	 Committee	 has	 also	 adopted	 various	

decisions	or	guidelines	to	assist	Members	in	the	implementation	of	their	obligations	under	

the	 SPS	 Agreement,	 for	 instance	 regarding	 the	 obligation	 of	 consistency	 presented	 above	

(WTO	2000a),	or	regarding	transparency	obligations	(WTO	2008).		

The	Appellate	Body	recently	held	that	the	decisions	adopted	in	the	TBT	Committee	were	to	

be	considered	as	a	‘subsequent	Agreement	between	the	parties	regarding	the	interpretation	

of	the	treaty	or	the	application	of	its	provisions’	within	the	meaning	of	article	31(3)(a)	of	the	

Vienna	 Convention	 on	 the	 Law	 of	 Treaties	 (US	 –	 Tuna	 II	 (Mexico),	 §§370-372).	 Although	

specifying	that	the	extent	to	which	Committee	decisions	would	inform	the	interpretation	of	

the	TBT	in	a	specific	case	had	to	be	decided	case	by	case,	the	Appellate	Body	reinforced	the	

legal	effect	of	Committee	decisions	and	arguably	contributed	to	the	current	difficulties	faced	

by	both	the	SPS	and	TBT	Committees	in	adopting	new	decisions.115		

																																																								

113	Indeed,	several	standard	setting	organizations	apply	the	six	principles	established	by	the	TBT	Committee	in	

order	to	qualify	for	the	quality	of	‘international	standards’	under	the	TBT	Agreement,	and	therefore	encourage	

further	 compliance	 with	 their	 standards.	 For	 a	 complete	 list	 of	 the	 TBT	 Committee’s	 decisions	 and	

recommendations,	see	(WTO	2015a)	

114	More	generally,	yhe	SPS	Committees	rules	of	procedure	are	included	in	the	following	documents:		Rules	of	

Procedure	for	Meetings	of	the	committee	on	SPS	Measures	(G/L/170),	Rules	of	Procedure	for	Sessions	of	the	

Ministerial	 Conference	 and	 Meetings	 of	 the	 General	 council	 (W/T/L/161),	 and	 Working	 Procedures	 of	 the	

Committee	(G/SPS/1).			

115	As	mentioned	above,	the	TBT	Committee	has	been	facing	political	difficulties	to	adopt	voluntary	guidelines	

on	GRP.	The	SPS	Committee	has	been	struggling	to	adopt	a	common	definition	on	private	standards.	For	further	

details	on	this,	see	(P.	C.	Mavroidis	and	Wolfe	2016)		
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e) Negotiation	of	international	agreements	

In	addition	to	the	implementation	of	existing	Agreements,	providing	the	platform	for	treaty	

negotiations	 among	 WTO	 Members	 continues	 to	 be	 an	 important	 function	 of	 the	 WTO	

Secretariat.	 The	most	 recently	 adopted	Agreement	was	on	Trade	 facilitation,	 concluded	 in	

November	 2014.	 Negotiations	 continue	 in	 a	 number	 of	 areas,	 including	 non-Agricultural	

market	 access	 (NAMA)	 and	 trade	 in	 agricultural	 products.	 Some	discussions	 on	TBT	were	

held	under	the	context	of	the	NAMA	negotiations.116		

2. Regulatory	cooperation	in	downstream	activities	of	the	policy	cycle		

The	SPS	and	TBT	Committees,	as	part	of	the	WTO	institutional	framework,	benefit	from	the	

enforcement	and	dispute	settlement	mechanisms	that	apply	to	all	WTO	subject	matters.	 In	

addition,	the	two	Committees	are	particularly	active	in	enabling	dialogue	with	Members	on	

the	 implementation	 of	 their	 obligations,	 therefore	 offering	 them	 a	 platform	 to	 ensure	

enforcement	through	regulatory	cooperation.		

a) Enforcement	

• Monitoring	of	process	of	harmonization,	SPS	Committee	

The	 SPS	 Committee	 is	 explicitly	 required	 to	 monitor	 the	 process	 of	 international	

harmonization	and	to	coordinate	with	the	relevant	organisations	in	this	regard	(art	3.5).	The	

SPS	Committee	therefore	adopted	such	a	procedure	in	1997,	with		

‘to	 identify	where	there	 is	a	major	 impact	on	trade	resulting	from	the	non-use	of	 those	

international	 standards,	 guidelines	 or	 recommendations	 and	 to	 determine	 the	 reasons	

for	 the	non-use	of	 the	 standard,	 guideline	or	 recommendation	 concerned.	Moreover,	 it	

should	 also	help	 to	 identify,	 for	 the	benefit	 of	 the	 relevant	 international	 organizations,	

where	a	standard,	guideline	or	recommendation	was	needed	or	was	not	appropriate	for	

its	purpose	and	use.’	(WTO	1997a)	

																																																								

116	TN/MA/W/103/Rev.	3/Add.	1	and	Corr.	1	dated	21	April	2011.		
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Overall,	 the	 procedure,	 revised	 in	 2004	 (WTO	2004c),	 allows	 for	Members	 to	 raise	 in	 the	

Committee	 issues	 they	 identify	 related	 to	 international	 standards,	 either	 because	 other	

Members	 do	 not	 apply	 relevant	 standards	 or	 because	 there	 is	 an	 area	where	 there	 is	 no	

relevant	 standard.	 It	 provides	 in	 particular	 that	 the	 Committee	 could	 invite	 relevant	

standard-setting	 bodies	 to	 provide	 information	 and	 agreeing	 that	 the	 Secretariat	 would	

prepare	annual	reports	on	the	results	of	the	monitoring.		

The	limited	impact	of	this	monitoring	has	however	been	criticized,	because	of	its	limited	use	

by	 Members.	 Indeed,	 practice	 shows	 Members	 preference	 to	 raise	 issues	 regarding	 the	

implementation	 of	 standards	 as	 specific	 trade	 concerns	 rather	 than	 under	 the	 special	

procedure	relative	to	international	standards.(WTO	2010)		

• Discussion	of	Specific	Trade	Concerns	

The	 procedure	 of	 STCs	 described	 in	 Chapter	 II	 and	 which	 be	 the	 subject	 of	 considerable	

discussions	throughout	the	rest	of	 the	thesis,	 is	a	remarkable	process	of	 IRC.117	It	provides	

for	a	unique	platform	for	cooperation	in	the	downstream	phase	of	the	policy	cycle	of	the	TBT	

and	SPS	Agreements,	by	ensuring	Members	to	monitor	spontaneously	the	implementation	of	

the	 two	 Agreements	 in	 several	 ways:118	on	 one	 hand,	 concerned	 Members	 may	 request	

regulating	Members	to	modify	their	domestic	measures	in	order	to	be	more	in	line	with	their	

legal	obligations.	Indeed,	the	concerned	Members	serve	therefore	as	a	‘watchdog’	to	monitor	

the	implementation	of	the	Agreement,	and	provide	information	to	the	regulating	Member	on	

the	cross-border	effects	of	their	measures	and	of	possible	alternatives.	On	the	other	hand	the	

regulating	Member	may	point	out	 in	response	 to	an	STC	the	 insufficient	compliance	of	 the	

concerned	 Member	 with	 its	 requirements	 and	 thus	 encourage	 the	 concerned	 Member	 to	

align	its	practice	in	order	to	gain	market	access.		

																																																								

117	This	aspect	of	the	STCs	will	be	developed	further	under	Part	II	
118	J.	 Scott	 notes	 that	 ‘In	practice,	 the	 raising	 of	 a	 specific	 trade	 concern	will	 imply	 oversight	 not	 only	 of	 the	

Member	complained	about,	but	also	of	the	complaining	Member.	(…)	Accountability	in	this	multilateral	setting	

is	two-way).		
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This	mechanism	 of	 regulatory	 cooperation	 has	 all	 the	more	 potential	 of	 acting	 efficiently	

towards	 regulatory	 convergence	 that	 it	 stems	 from	 legal	 obligation	 to	 notify	 and	 discuss	

bilaterally	 draft	 measures,	 while	 changes	 can	 still	 be	 introduced.	 The	 policy	 dialogue	

therefore	 takes	 place	 in	 the	 early	 stages	 of	 the	 domestic	 policy	 cycle,	 introducing	 the	

possibility	 for	 multilateral	 consultations	 between	 WTO	 members	 that	 may	 contribute	 to	

improve	the	quality	of	the	said	domestic	measures.			

• Monitoring	by	the	Trade	Policy	Review	Mechanism	(TPRM)	

Beyond	the	mere	SPS	and	TBT	Agreements,	the	WTO	encourages	implementation	of	all	WTO	

Agreements	 through	 the	 TPRM.	 The	 TPRM	was	 specifically	 established	 to	 achieve	 greater	

transparency	in	favour	of	greater	adherence	to	all	WTO	obligations.	More	specifically:		

‘The	 purpose	 of	 the	 Trade	 Policy	 Review	Mechanism	 ("TPRM")	 is	 to	 contribute	 to	

improved	 adherence	 by	 all	 Members	 to	 rules,	 disciplines	 and	 commitments	 made	

under	 the	 Multilateral	 Trade	 Agreements	 and,	 where	 applicable,	 the	 Plurilateral	

Trade	Agreements,	and	hence	to	the	smoother	functioning	of	the	multilateral	trading	

system,	by	achieving	greater	transparency	in,	and	understanding	of,	the	trade	policies	

and	practices	of	Members.’	Annex	III	to	the	WTO	Agreement,	Paragraph	A	(i)	

Members	 undergo	 periodic	 reviews	 of	 their	 policies	 by	 a	 Trade	 Policy	 Review	Body,	who	

bases	its	report	on	inputs	by	the	reviewed	Member	and	by	the	Secretariat.	This	monitoring	

contributes	 to	 ensuring	 enforcement,	 although	 the	 frequency	 of	 the	 reviews	 remains	

criticized.	Indeed,	the	frequency	of	monitoring	is	determined	according	to	Members’	impact	

on	 the	 multilateral	 trading	 system,	 ‘defined	 in	 terms	 of	 their	 share	 of	 world	 trade	 in	 a	

representative	period’.	The	major	trading	Members	(including	the	EU)	are	subject	to	reviews	

every	two	years,	the	next	16	are	reviewed	every	four	years,	and	other	Members	in	principle	

every	six	years.	To	a	certain	extent,	 this	can	be	seen	as	benefitting	developing	countries	 in	

the	information	they	gain	on	their	developed	trading	partners’	trade	policy	environment.		

The	 information	 disclosed	 in	 TPRs	 remains	 highly	 descriptive	 and	 general.	 They	 are	

designed	to	ensure	overall	adherence,	but	not	so	much	to	generate	information	useful	for	the	

conduct	 of	 trade.	 Indeed,	 ‘Because	 TPRs	 do	 not	 typically	 explain	 to	 an	 exporting	 firm	 (or	
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someone	seeking	to	assist	that	firm)	why	it	has	suffered	a	reduction	in	foreign	market	access	

that	might	be	WTO	 inconsistent,	 they	do	not	provide	 the	 smoking	gun.’	 (C.	P.	Bown	2009,	

219)		

b) Dispute	settlement	

According	to	the	OECD	report,	the	final	stage	of	IRC	within	IOs	policy	making	cycle	is	dispute	

settlement.	 The	WTO	 dispute	 settlement	 body	 acts	 as	 an	 important	 enforcement	 tool	 for	

both	 the	SPS	and	TBT	Agreements,	 reinforcing	 the	binding	nature	of	 their	obligations	and	

therefore	ultimately	enhancing	the	effectiveness	of	IRC	which	takes	place	in	the	‘shadows’	of	

dispute	settlement.	Indeed,	arguably,	the	STC	discussions	that	take	place	in	Committees	are	

all	 the	more	 efficient	 precisely	 because	 they	operate	 ‘in	 the	 shadow	of	 the	 formal	 dispute	

settlement	system’(Scott	2009,	58)	Scott	notes	that:		

‘The	raising	of	a	specific	trade	concern	is	viewed	by	Members	as	a	way	of	turning	up	

the	 political	 heat,	 without	 necessitating	 costly	 and	 acrimonious	 recourse	 to	 the	

‘courts’.	But	still,	if	resolution	is	not	forthcoming,	that	option	remains.’	(Ibid.)	

The	SPS	and	TBT	Committees	of	the	WTO	provide	a	unique	example	of	an	IO	which	enables	

international	 regulatory	 cooperation	 throughout	 the	 entire	 policy	 cycle:	 On	 the	 upstream	

phase	of	international	policy-making,	both	committees	enable	the	exchange	of	information,	

collect	data	and	develop	certain	rules.	On	 the	downstream	phase,	both	Committees	enable	

enforcement	 through	 the	 discussion	 of	 specific	 trade	 concerns,	 which	 plays	 an	 important	

role	in	ensuring	implementation	with	SPS	and	TBT	obligations,	as	will	be	further	developed	

in	Part	II.	Finally,	the	SPS	and	TBT	obligations	are	subject	to	compulsory	Dispute	Settlement,	

acting	as	an	important	guarantee	of	the	enforcement	of	the	Agreements.		

While	the	development	of	new	policy	instruments	by	the	SPS	and	TBT	Committees	is	much	

more	 limited	 than	 in	 other	 IOs,	 its	 integration	 within	 the	 domestic	 policy	 cycle	 of	 its	

Members		through	both	substantive	and	procedural	obligations	is	considerable.	As	a	result,	

the	 regulatory	 cooperation	 that	 takes	 place	 between	 its	 Members	 takes	 place	 not	 only	



130	

	

regarding	 multilateral	 rules	 applied	 equally	 to	 all	 Members,	 but	 on	 each	 Members’	

regulation	specifically,	early	on	in	its	domestic	policy	cycle.	

The	WTO	Secretariat	underlines	that	regulatory	cooperation	is	a	tool	to	prevent	disputes,	by	

addressing	trade	frictions	between	regulators	before	a	measure	enters	into	force:		

‘A	common	feature	across	all	forms	and	degrees	of	regulatory	cooperation	is	that	it	is	

a	 forward-looking	 process,	 aimed	 at	 the	 early	 identification	 of	 potential	 regulatory	

frictions.	 In	 this	 way,	 potential	 unnecessary	 regulatory	 diversities	 can	 be	 avoided	

before	they	become	entrenched	in	national	legislation	and	specific	measures	affecting	

trade.	Once	a	specific	measure	has	entered	 into	 force,	 it	 is	often	"too	 late".	Effective	

cooperation	 should	 function	 as	 a	 means	 of	 pre-empting	 trade	 concerns	 that	 arise	

between	Members	–	concerns	that	might	arise	informally	at	a	bilateral	level,	formally	

at	the	TBT	Committee,	or	even	in	a	dispute	settlement	context	(DSU).’	(WTO	2011f)	

Conclusion	of	Part	I	

Domestic	 regulations	 cannot	 be	 eliminated	 in	 the	 same	way	 as	 tariffs	 have	been.	 In	many	

cases,	regulatory	heterogeneity	is	justified	by	specific	domestic	needs	and	the	SPS	and	TBT	

Agreements	 leave	 the	 liberty	 to	WTO	Members	 to	 determine	 their	 preferred	 regulations,	

subject	certain	conditions.		

However,	 to	 reduce	 the	 negative	 effects	 on	 trade	 stemming	 from	 the	 huge	 diversity	 of	

regulations,	the	negotiators	of	the	standards	code	and	later	of	the	SPS	and	TBT	Agreements	

included	a	wide	range	of	transparency	obligations	that	aimed	to	improve	the	predictability	

and	 the	understanding	of	 domestic	 regulations,	 and	 to	 foster	 regulatory	 convergence.	The	

implementation	of	 these	 transparency	obligations	 in	 the	past	 twenty	one	years	has	grown	

tremendously,	strikingly	much	more	than	under	other	agreements	with	similar	obligations.	

The	 following	Part	will	 describe	 the	 extent	 to	which	WTO	Members	 use	 the	 transparency	

mechanisms	 enabled	 by	 the	 WTO	 Secretariat	 to	 fulfil	 the	 three	 objectives,	 and	 more	

importantly,	how	these	three	objectives	contribute	to	assisting	Members	in	implementation	

of	 their	wider	 SPS	 and	 TBT	 obligations	 and	 ultimately	 in	 preventing	 disputes	 from	 rising	

altogether.		



131	

	

Part	II:	SPS	and	TBT	Transparency	in	practice:		

The	most	effective	compliance	tool	

We	 saw	 in	 Part	 I	 that	 the	 legal	 discipline	 in	 the	 SPS	 and	 TBT	Agreements	 is	 open	 ended,	

leaving	therefore	much	space	for	highly	different	domestic	approaches	among	Members.	The	

transparency	provisions	of	the	two	agreements	are	therefore	an	essential	tool	because	of	the	

predictability	 they	 create	 to	 address	 this	 regulatory	 heterogeneity	 and	 thanks	 to	 the	

dialogue	they	enable	in	view	of	avoiding	inconsistencies	in	newly	drafted	measures.		

Part	 II	will	be	a	presentation	of	 the	uses	made	by	Members	of	 the	 transparency	 tools	 laid	

down	in	the	SPS	and	TBT	Agreements,	 to	demonstrate	 that	 transparency	can	–	and	does	–	

substitute	the	dispute	settlement	procedure,	both	by	preventing	and	by	managing	conflicts	

before	they	become	disputes.		

The	ex	ante	transparency	set	up	by	the	two	agreements	helps	Member	prevent	conflicts	by	

ensuring	 access	 to	 information	 about	 Members’	 domestic	 policies,	 and	 by	 encouraging	

cooperative	 rule-making.	 Indeed,	 both	 the	 Member	 implementing	 its	 transparency	

obligations	 and	 all	 the	other	Members	potentially	 affected	by	 the	domestic	measures	may	

use	transparency	to	further	the	objectives	of	the	two	agreements	and	to	cooperatively	work	

towards	a	mutually	beneficial	compliance	of	their	common	obligations.	While	the	latter	will	

use	 transparency	 to	 gain	 information	 about	 the	 domestic	 measures	 of	 a	 country	 its	

companies	are	willing	to	export	to,	the	former	will	use	transparency	to	obtain	feedback	on	

the	 cross-border	 effects	 of	 its	 measures.	 Ultimately,	 transparency	 ensures	 better	

implementation	of	both	SPS	and	TBT	Agreements	and	avoids	disputes	from	rising.		

If	 trade	 frictions	do	occur	however,	 the	opportunity	 for	bilateral	and	multilateral	dialogue	

offered	 under	 the	 SPS	 and	 TBT	 frameworks	 allow	 Members	 to	 address	 them	 informally.	

Whether	 the	measure	 is	 still	 provisional	 or	 already	adopted,	Members	may	 choose	 to	 flag	

their	 concern	 to	 the	 regulating	 Member.	 Although	 little	 evidence	 exists	 on	 the	 bilateral	

dialogue	that	exists	between	Members,	the	multilateral	discussions	that	take	place	in	the	SPS	

and	TBT	Committees	offer	 significant	evidence	on	 the	 issues	 that	 create	 tensions	between	
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Members	 in	 the	 implementation	 of	 the	Agreements	 as	well	 as	 on	 the	 exchanges	 that	 take	

place	between	Members	 in	this	regard.	Ultimately,	a	comparison	of	 the	 issues	discussed	 in	

committees	and	those	subject	to	disputes	will	allow	to	draw	some	conclusions	as	to	the	uses	

made	of	STCs	and	formal	disputes,	respectively.		

To	 present	 the	 variety	 of	 functions	 of	 transparency	 all	 resulting	 in	 prevention	 and	

management	 of	 conflicts,	 this	 Part	 will	 use	 the	metaphor	 of	 a	 pyramid	 that	 leads	 from	 a	

purely	factual	matter	of	discordance	to	a	formal	dispute.	Indeed,	many	authors	have	used	the	

figure	 of	 a	 pyramid	 to	 describe	 the	 proportion	 between	 the	 high	 number	 of	 interactions	

which	have	 the	potential	 to	 cause	a	dispute,	 and	 the	actual	number	of	disputes	which	are	

finally	tried	by	the	Appellate	court	of	a	legal	system.	Initially	used	in	the	domestic	‘dispute’	

literature,119 	it	 is	 described	 as	 starting	 with	 a	 baseline	 of	 transactions	 that	 then	 are	

transformed	progressively	into	disputes.	The	first	stage	of	the	transformation	is	referred	to	

as	‘grievances’,	when	a	person,	group,	or	organisation	believes	‘…it	is	entitled	to	a	resource	

which	someone	else	may	grant	or	deny.’	(Miller	and	Sarat	1980,	527).	Depending	on	various	

factors,	 the	affected	party	may	decide	to	act	upon	the	grievance,	by	contacting	directly	the	

person	 or	 group	 it	 considers	 responsible	 for	 the	 grievance.	 This	 is	 referred	 to	 as	 the	

‘claiming’	stage	in	which	a	party	communicates	‘a	sense	of	entitlement	to	the	party	perceived	

as	 responsible.’	 (Neubauer	 and	 Meinhold	 2012,	 292).	 At	 this	 stage,	 the	 other	 party	 may	

respond	to	the	claim	by	accepting	responsibility	and	offering	compensation,	or	refuse	it	or	

offer	 to	weak	compensation.	 If	 the	accused	party	accepts	responsibility	and	compensation,	

the	issue	remains	there	and	is	considered	solved.	If	it	does	not	however,	the	affected	party	

can	decide	 to	dispute	 the	claim.	This	disputing	does	not	yet	mean	a	 formal	 court	 case	has	

been	filed.	 Indeed,	at	 this	stage	the	affected	party	 is	 likely	 to	attempt	other	 less	costly	and	

burdensome	means	of	settling	the	dispute	(Neubauer	and	Meinhold	2012,	293).	 If	 this	still	

does	not	 give	 satisfaction,	 the	 affected	party	may	decide	 to	hire	 a	 lawyer.	 Lawyers	 can	be	

																																																								

119	This	wide	literature	draws	attention	to	the	stages	leading	to	dispute	settlement	prior	to	the	court	phase	was	

developed	 under	 the	 direction	 of	Mauro	 Cappelletti,	 initiating	 as	 the	 ‘Florence	 Access	 to	 Justice	 Project’.	 An	

overview	of	this	research	project	can	be	found	at	(Cappelletti	and	Garth	1977)	
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considered	 ‘…a	 critical	 part	 of	 the	 disputing	 pyramid,	 serving	 as	 intermediaries	 (or	

gatekeepers)	between	clients	and	the	legal	system.’	(Ibid.).	Finally,	it	is	after	all	these	stages	

that	eventually,	if	they	have	all	proved	unsuccessful,	the	affected	party	will	file	a	lawsuit	with	

the	help	of	the	lawyer.			

This	pyramid	describes	well	the	pre-litigation	stages	of	civil	 lawsuits	at	the	domestic	 level,	

no	doubt	simplifying	them	considerably.	The	same	stages	can	be	seen	 in	the	WTO,	mutatis	

mutandis,	although	the	efforts	to	identify	the	claims	to	make	can	prove	more	complex,	as	we	

will	see	in	Part	III.	Indeed,	particularly	when	dealing	with	domestic	measures	such	as	those	

covered	by	the	SPS	and	TBT	Agreements,	the	illegal	character	of	a	domestic	measure	is	less	

easily	definable	given	the	open-ended	character	of	the	obligations.	The	process	of	identifying	

the	 specific	 claim	 to	 make	 may	 therefore	 prove	 more	 difficult.120	Nevertheless,	 a	 similar	

succession	of	events	may	be	observed	in	the	WTO	context,	and	the	image	of	a	pyramid	is	also	

frequently	used.	Figure	6	below	makes	a	comparison	of	the	different	levels	of	the	disputing	

pyramid,	as	imagined	at	the	domestic	level	and	the	WTO	level.		

The	WTO	disputing	pyramid	 is	 used	 to	 underline	 the	 contrast	 between	 the	 large	 range	of	

interractions	that	take	place	between	Members	and	may	affect	trade,	and	the	very	few	cases	

that	 end	 up	 in	 front	 of	 a	 review	 tribunal,	 at	 the	 ‘tip’	 of	 the	 pyramid.	More	 specifically,	 as	

shown	 in	 Figure	 6,	 the	WTO	 disputing	 pyramid	 ranges	 from	 domestic	measures	 affecting	

trade	 that	 may	 create	 tensions	 and	 give	 rise	 to	 bilateral	 consultations,	 then	 brought	 for	

discussion	in	the	Committee	as	 ‘Specific	Trade	Concerns’,	and	finally	become	the	subject	of	

formal	 requests	 for	 consultations,	panel	proceedings	and	eventually	 in	a	minor	number	of	

cases,	 appellate	 body	 reviews	 (P.	 C.	 Mavroidis	 and	 Wolfe	 2015,	 24;	 P.	 C.	 Mavroidis	 and	

Wijkström	 2013,	 211).	 Wolfe	 argues	 that	 ‘…most	 of	 the	 real	 action	 in	 holding	 Members	

accountable	for	their	obligations	is	 lower	down	towards	the	base	[of	the	pyramid].’	(Wolfe	

																																																								

120	Part	III	will	be	dedicated	to	the	difficulties	of	fulfilling	the	various	steps	of	the	pyramid	and	managing	to	file	

a	formal	dispute	regarding	SPS	and	TBT	measures.		
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2013,	 24)121	This	 pyramid	 serves	 as	 a	 basis	 for	 the	 arguing	 that	 transparency	 is	 the	

“antechamber”	of	dispute	settlement.122	

Figure	6	Disputing	Pyramid	

	

There	 is	 little	evidence	 to	 fill	 in	 the	exact	proportions	of	 the	pyramid	 in	 the	WTO	context.	

The	 number	 of	 domestic	 measures	 affecting	 trade	 is	 impossible	 to	 quantify,	 even	 if	 only	

under	the	framework	of	the	SPS	and	TBT	Agreements.	Indeed,	it	is	likely	that	not	all	SPS	and	

TBT	measures	 affecting	 trade	 are	 notified,	 and	 the	 notifications	 do	 not	 take	 into	 account	

measures	already	in	place.	In	addition,	no	data	is	available	on	the	comments	and	enquiries	

made	to	Members	on	their	domestic	measures,	or	simply	of	bilateral	contacts	that	take	place	

between	 Members.	 Notifications,	 specific	 trade	 concerns	 and	 requests	 for	 consultations,	

panel	 reports	 and	 appellate	 body	 reports	 do	 however	 give	 an	 indication	 of	 the	 order	 of	

magnitude	 that	distinguishes	 the	 informal	 interactions	between	Members	 that	build	up	 to	

disputes	in	very	few	cases.		

																																																								

121	Wolfe	uses	as	a	basis	for	his	argument	on	similar	theory	built	in	American	public	law	scholarship	developed	

in	particular	by	Hart	and	Sacks,	described	as	the	‘Great	pyramid	of	legal	order’	(Hart	et	al.	1994,	286–87).		
122	This	expression	was	used	by	(Horn,	Mavroidis,	and	Wijkström	2013).	
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In	this	Part,	we	shall	describe	what	the	contents	of	this	pyramid	are	in	the	WTO	context	and	

more	specifically	how	SPS	and	TBT	transparency	plays	a	role	in	managing	conflicts.	As	noted	

by	Wolfe,	‘In	between	the	informal	base	and	the	highly	formal	tip	of	the	pyramid,	we	find	a	

variety	of	 forms	of	 conflict	management.’	 (Ibid.)	 Indeed,	 arguably,	 the	 information	sharing	

and	 regulatory	 cooperation	 that	 takes	 place	 as	 a	 result	 of	 the	 TBT	 and	 SPS	 transparency	

mechanisms	 act	 as	 filters	 at	 each	 level	 of	 the	 pyramid,	 reducing	 the	 reasons	 for	 raising	 a	

formal	dispute,	as	described	in	Figure	7.	

	

Figure	7	SPS	and	TBT	pyramid,	from	transparency	to	dispute	settlement123	

	

	

Chapter	I	will	show	the	information	that	is	made	available	to	Members	through	transparency	

–	the	 ‘supply	side’	of	 information.	This	will	show	that	the	SPS	and	TBT	Agreements	enable	

																																																								

123	An	equivalent	“inverted	pyramid”	is	used	in	various	presentations	by	the	WTO	Secretariat,	and	can	also	be	

found	in	(Mavroidis	and	Wijkström	2013,	p.211).	The	figure	reproduced	here	uses	the	model	produced	by	the	

Secretariat,	with	additional	language	for	clarity.	

Domes&c	measures	affec&ng	trade	

Bilateral	comment	or	enquiry	

Stages	of	WTO	dispu&ng	
pyramid	

Specific	trade	concern	

Hiring	lawyer	

Request	for	
consulta&ons	

Fo
rm

al
	d
is
pu

te
	

se
A
le
m
en

t	

SPS	and	TBT	
transparency	tools	

47701	No&fica&ons	

No	data	

905	

No	data	

AB	

Panel	

94	

38	

24	

G
ri
ev
in
g,
	c
la
im

in
g,
	

ex
ch
an

ge
	o
f	

in
fo
rm

a&
on

	



136	

	

Members	 to	 obtain	 a	 considerable	 amount	 of	 information	 on	 each	 others’	 domestic	

measures,	 thus	 improving	 the	 overall	 predictability	 of	 the	 trading	 system	with	 regards	 to	

domestic	 requirements	 for	 trade	 in	 goods.	 We	 shall	 note	 that	 although	 there	 is	 growing	

engagement	 from	Members	 to	 improve	 transparency,	 in	many	 aspects	 the	 overall	 level	 of	

disclosure	remains	still	insufficient.		

Chapter	II	will	present	what	Members	search	for	when	using	the	transparency	mechanisms,	

focusing	more	on	the	‘demand	side’	of	transparency,	therefore	identifying	the	characteristics	

of	the	‘conflicts’	that	take	place	between	Members.		

Chapter	III	will	compare	the	discussions	that	take	place	in	committees	with	the	requests	for	

consultations	that	get	raised	in	front	of	the	Dispute	Settlement	Body.		

	

This	same	pyramid	will	serve	as	a	basis	for	our	developments	in	Part	III,	in	which	we	shall	

see	how	transparency	may	help	in	‘climbing	the	pyramid’	up	until	raising	a	formal	dispute,	

by	ensuring	more	equal	access	to	dispute	the	WTO	dispute	settlement	system.		
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Chapter	I:	The	steps	in	the	pyramid	from	domestic	measures	to	disputes	

The	transparency	mechanisms	under	 the	SPS	and	TBT	Agreement	provide	 for	an	essential	

source	of	centralized	information	via	the	intermediate	of	the	WTO	Secretariat.	Members	may	

indeed	 obtain	 information	 on	 other	 Members’	 regulations	 through	 notification	 of	 draft	

regulations,	 submitted	 to	 the	 Secretariat	 and	 through	 the	 open	 dialogue	 that	 takes	 place	

regarding	draft	or	adopted	regulations	in	the	SPS	and	TBT	Committees.		

This	 information	 centralized	 in	 the	 WTO	 is	 accessible	 to	 all	 Members	 equally.	 The	

implications	in	terms	of	access	to	information	are	potentially	enormous,	as	Members	do	no	

longer	need	 to	 look	 for	 the	 information	 themselves	 in	 the	various	national	publications	of	

their	trading	partners,	they	are	informed	through	regular	alerts	(about	new	notifications,	I)	

and	 during	 triannual	 meetings	 (through	 STCs,	 II).	 Thanks	 to	 the	 availability	 of	 electronic	

resources,	 not	 only	 does	 the	 WTO	 Secretariat	 maintain	 the	 information	 available,	 it	 also	

sends	 out	 the	 information	 directly	 to	 Members,	 making	 them	 more	 easily	 aware	 of	 the	

information	they	may	be	interested	in.		

Starting	with	 the	basis	of	 the	pyramid,	we	shall	 start	by	an	overview	of	Member	practices	

regarding	notifications,	which	offers	the	first	and	most	comprehensive	source	of	information	

on	SPS	and	TBT	measures	to	date	(I).	We	will	then	move	up	the	pyramid	to	the	information	

and	understanding	that	Members	acquire	through	regulatory	dialogue,	whether	it	is	bilateral	

or	 multilateral	 (II),	 and	 present	 the	 role	 that	 the	 private	 sector	 plays	 in	 generating	

information,	even	if	it	dos	not	have	a	formal	voice	in	the	WTO	Committees	(III).	Finally,	we	

will	present	the	relation	there	is	between	the	notifications	and	the	regulatory	dialogue	that	

ensures,	 both	 bilaterally	 through	 comments	 to	 notifications,	 and	multilaterally,	 in	 the	 SPS	

and	TBT	Committees	(IV).		
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I. The	basis	of	the	pyramid:	centralized	access	to	measures	of	all	WTO	

Members	

Notifications	are	the	crucial	first	step	in	providing	certainty	and	equal	access	to	information	

about	domestic	measures	among	all	WTO	Members.		

A. Members’	notification	practices:	high	engagement	in	SPS	and	TBT	transparency	

The	number	of	SPS	and	TBT	notifications	is	significantly	higher	than	under	any	other	WTO	

Agreement.		This	is	due	to	Members’	efforts	in	giving	access	to	their	regulations,	but	also	to	

the	active	efforts	made	by	the	WTO	Secretariat	to	make	such	access	easy	for	all	Members.		

1. Increase	in	notifications,	increase	in	transparency?	

The	growing	amount	of	notifications	shows	an	overall	better	availability	of	 information	on	

draft	measures.	In	terms	of	transparency,	notifications	serve	a	double	purpose:	on	one	hand,	

they	inform	the	entire	WTO	Membership	and	any	interested	stakeholders	of	the	changes	to	

regulatory	 environment	 of	 each	Member;	 on	 the	 other	 hand,	 the	 notification	 to	 the	WTO	

launches	 a	 comment	 period,	 thus	 opening	 the	 opportunity	 for	 bilateral	 regulatory	

cooperation.		

The	practice	of	WTO	Members	since	1995	has	 improved	transparency	 from	both	points	of	

view.	The	overall	 share	 of	 both	 SPS	 and	TBT	notifications	has	 indeed	 grown	 considerably	

since	 1995,	 showing	 a	 generally	 higher	 engagement	 of	 WTO	 Members	 in	 improving	

transparency	of	their	domestic	regulations	(See	Figure	8	and	9).	
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Figure	8	Total	TBT	notifications,	1995-2015124	

	

Figure	9:	Total	SPS	notifications,	1995-2015125	

	

																																																								

124	The	number	above	the	columns	represents	the	total	number	of	notifications,	including	regular	notifications,	

revisions,	addenda	and	corrigenda.		
125	The	number	above	the	columns	represents	the	total	number	of	notifications,	including	regular	notifications,	

revisions,	addenda	and	corrigenda.		
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For	a	perfectly	functioning	system	of	regulatory	transparency,	all	regular	notifications	would	

receive	 a	 follow-up,	 to	 reflect	 the	 status	 of	 the	 initial	 draft	 notified.	 The	modifications	 to	

original	notifications,	in	the	forms	of	addenda	and	corrigenda	inform	the	membership	of	the	

evolutions	of	 the	measure,	 until	 its	 eventual	 adoption.	As	 they	do	not	usually	 open	 a	new	

comment	 period,	 their	 role	 is	 mainly	 informative.	 Judging	 by	 the	 share	 of	 follow-up	

notifications	to	original	TBT	notifications,	the	overall	view	of	a	regulation’s	evolution	risen	

slightly	 since	 1995,	 but	 remains	 still	 low	 (see	 Figure	 10).	 Indeed,	 only	 roughly	 13%	 of	

notifications	are	followed-up	with	addenda	and	corrigenda.		

Figure	10	Share	of	TBT	notifications	subject	to	follow-up	

	
Source:	(WTO	2015c,	6)	

	

The	revisions	to	initial	drafts,	which	notify	substantial	redrafting	from	the	original	draft	and	

open	a	new	comment	period,	can	be	seen	as	a	sign	of	a	fruitful	exchange	on	the	initial	draft.	

These	remain	however	very	rare	in	proportion	with	the	rest	of	the	notifications,	with	shares	

of	total	notifications	that	remain	below	2%	(WTO	2016,	5).			
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2. Members	engagement	in	transparency,	by	development	status	

The	 increase	 of	 SPS	 and	 TBT	 notifications	 is	 largely	 due	 to	 the	 growing	 number	 of	

notifications	submitted	by	developing	countries.	 Indeed,	as	shown	 in	Figure	13,	developed	

Members	 have	 notified	 almost	 constantly	 around	 300	 measures	 in	 the	 past	 20	 years,	

whereas	 developed	 countries	 together	 have	 gone	 from	 75	 notifications	 in	 1995	 to	 1145	

notifications	 in	 2015.	 This	 is	 excluding	 notifications	 by	 LDCs,	which	 still	 remain	marginal	

compared	 to	 the	 rest	 of	 the	 Membership,	 but	 have	 grown	 also	 significantly,	 from	 0	

notifications	almost	consistently	between	1995	and	2003,	to	up	to	128	notifications	in	2015.	

Strikingly,	 developing	 country	 notifications,	 including	 LDCs,	 represents	 80%	 of	 all	 TBT	

notifications	in	2015.		

Figure	11	TBT	notifications,	by	development	status	

	

	

Source:	TBT	IMS.	
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The	 notifications	 made	 to	 the	 SPS	 Committee	 are	 also	 more	 frequent	 from	 developing	

countries,	also	accounting	for	a	significant	share	in	the	increase	of	notifications	since	1995.	

The	 share	 of	 developing	 country	 notifications	 from	 the	 total	 SPS	 notifications	 has	 been	

consistently	 higher	 than	 50%	 since	 2007.	 However,	 the	 LDCs	 notifying	 SPS	 measures	

remains	under	20	notifications	to	date.		

Figure	12	SPS	notifications,	by	development	status	

	

3. The	opportunity	for	comments		

Members	increasingly	comply	with	the	60	days	comment	period	recommended	by	the	TBT	

Committee,126	as	shown	 in	 figure	5	below	for	 the	TBT	Agreement.	While	no	similar	data	 is	

available	in	such	detail	for	the	SPS	at	this	stage,	the	Secretariat	has	reported	that	between	15	

September	2013	and	15	September	2014,	43%	of	regular	notifications	had	indicated	60	days	

as	a	comment	period	(WTO	2014c,	para	3.29).		

																																																								

126	See	section	on	comments	to	notifications	above,	p.	79.	
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Figure	13:	Average	time	period	left	for	comments	after	TBT	notifications	by	Members,	

1996-2014	

	

Source:	WTO,	 Twentieth	 Annual	 Review	 of	 the	 Implementation	 and	Operation	 of	 the	 TBT	

Agreement,	Note	by	the	Secretariat,	23	February	2015,	G/TBT/36	
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a) Facilitating	 notification	 submission	 through	 electronic	 “Notification	 Submission	

System”	

The	 WTO	 Secretariat	 has	 adopted	 a	 voluntary	 electronic	 Notification	 Submission	 System	

(“NSS”),	launched	in	2011	for	SPS	(WTO	2011b,	para.78)	and	2013	for	TBT	(WTO	2013,	para	

2.232),	in	order	“to	foster	more	expedient	processing	and	circulation	of	notifications	by	the	

Secretariat”	 (WTO	2015a,	 p.22)	 .	 The	 Secretariat	 has	 noted	 the	 benefits	 already	 visible	 in	

2014:		

“Online	submission	has	facilitated	the	submission	and	processing	of	notifications,	leading	to	

more	rapid	circulation	and	increasing	the	time	available	to	Members	to	submit	comments	on	

notifications	of	interest.”	(WTO	2015c,	para	2.10)	

	

In	2014,	the	first	year	of	its	implementation	for	TBT	notifications,	23	Members	submitted	a	

total	 of	 779	notifications	 via	NSS,	 corresponding	 to	 35%	of	 total	 notifications.	On	 the	 SPS	

side,	32	Members	submit	their	notifications	via	SPS	NSS	(WTO	2015e,	para	3.4).		

The	NSS	is	used	to	submit	both	SPS	and	TBT	notifications	by	Members	at	different	levels	of	

development,	as	shown	for	TBT	in	figure	6	below:127		

	

	

	

	

	

	

																																																								

127	For	 SPS,	 the	 pilot	 countries	who	 first	 started	 using	 the	 NSS	were	 Belize,	 Chile,	 Costa	 Rica,	 the	 European	

Union,	the	Netherlands	and	New	Zealand	(WTO	2011b,	para.	78)	
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Figure	14	Members	submitting	notifications	through	TBT	NSS,	2014-2015	

Member	 2014	 2015	

United	States	 176	 280	

Brazil	 120	 111	

European	Union	 87	 78	

Canada	 61	 49	

Israel	 50	 15	

Kenya	 37	 12	

Korea	 35	 71	

Indonesia	 32	 17	

Rwanda	 30	 0	

South	Africa	 29	 27	

Japan	 26	 37	

Uganda	 19	 100	

Chile	 17	 0	

Turkey	 17	 13	

United	 Arab	

Emirates	
15	 25	

Malaysia	 10	 12	

Czech	Republic	 5	 33	

Member	 2014	 2015	

Georgia	 5	 0	

Ireland	 2	 0	

Sweden	 2	 2	

Ukraine	 2	 10	

Germany	 1	 	

United	Kingdom	 1	 4	

China	 0	 78	

Chinese	Taipei	 0	 32	

Thailand	 0	 15	

Switzerland	 0	 7	

India	 0	 2	

Zambia	 0	 2	

Bolivia	 0	 1	

Denmark	 0	 1	

Total	 779	 1,034	

Source:	WTO	2015,	Twentieth	Annual	Review	of	 the	 Implementation	and	Operation	of	 the	

TBT	Agreement	
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The	 significant	 use	 of	 the	 NSS	 by	 certain	 developing	 countries	 (cf	 Brazil,	 Kenya,	 Rwanda,	

South	 Africa	 and	 Uganda	 for	 TBT	 for	 example)	 shows	 an	 active	 involvement	 of	 these	

countries	in	the	effective	implementation	of	their	WTO	obligations.	Of	course,	these	figures	

do	 not	 prove	 that	 they	 have	 notified	 all	 the	 measures	 they	 should	 have,	 nor	 that	 the	

notifications	 submitted	 comply	 correctly	with	 their	 obligations.	 They	 do	 however	 show	 a	

willingness	to	comply	with	the	TBT	Agreement	obligations	and	to	do	so	by	adapting	to	the	

most	efficient	means	offered	by	the	WTO	Secretariat.	Strikingly,		

The	 Members	 who	 do	 not	 yet	 notify	 online	 have	 indicated	 in	 an	 survey	 regarding	 SPS	

notifications	 that	 it	 is	 mainly	 because	 of	 “…unreliable	 internet	 connection,	 internal	

regulatory	procedures	that	do	not	allow	for	the	possibility	of	notifying	online,	and	the	lack	of	

awareness	of	the	possibility	to	do	so.”	(WTO	2015e,	para	3.4)	

b) Disseminating	information	through	e-mail	alerts	and	online	database	

As	 mentioned	 above,	 the	 Secretariat	 has	 also	 played	 an	 important	 role	 in	 disseminating	

information	 via	 electronic	 tools.	 In	 this	 sense,	while	 the	 Information	Management	 System	

already	 provided	 electronic	 access	 to	 all	 notifications	 and	 STCs,	 the	 new	 ePing	 system	

described	 above128	will	 allow	 any	 interested	 party	 to	 subscribe	 to	 e-mail	 alerts.	 This	 is	 a	

crucial	 step	 forward	 in	 terms	 of	 disseminating	 the	 information	 that	 is	 centralized	 by	 the	

WTO	Secretariat.	Practice	still	needs	to	prove	to	what	extent	it	will	indeed	be	used.			

B. The	shortcomings	of	the	notifications	system	

Although	 notifications	 have	 potential	 to	 bring	 information	 about	 domestic	 measures	 and	

their	 potential	 impacts	 from	 all	 WTO	 Members,	 a	 number	 of	 factors	 still	 point	 towards	

deficiencies	in	information	they	provide.		

On	 the	supply-side	of	 information,	Members	still	 face	difficulties	 in	notifying	correctly	and	

sufficiently	 (1).	 On	 the	 demand-side	 of	 information,	 the	 amount	 of	 STCs	 raised	 regarding	

																																																								

128	See	p.	91	et	seq.	
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non-notified	measures	indicates	that	there	are	in	fact	a	number	of	domestic	measures	with	

potentially	negative	trade	impact	which	are	not	notified	(2).		

1. Practical	difficulties	remaining	with	regards	to	notifications	

The	 submission	 of	 effective	 notifications	 requires	 capacity	 and	 resources.	 Although	

developing	 countries	 are	 today	 active	 notifiers,	 there	 remains	 an	 uneven	 level	 of	

implementation	of	the	notification	obligations.		

a) Practical	difficulties	related	to	resource	constraints		

In	2002,	the	TBT	Committee	asked	the	Secretariat	to	report	back	on	responses	provided	by	

developing	country	Members	to	a	questionnaire,	on	the	difficulties	they	encountered	in	the	

implementation	of	 the	TBT	Agreement.	 69%	of	 respondents	 identified	 “Infrastructure	 and	

capacity	building	 in	 relation	 to	 the	 transparency	provisions	of	 the	Agreement”	as	an	 issue	

calling	 for	 specific	 technical	 assistance129	(WTO	2003a).	More	 specifically	 on	 notifications,	

Members	 cited	 issues	 such	 as	 lack	 of	 coordination	 between	 regulators	 and	 notification	

authorities,	 “lack	 of	 human	 resources	 as	 well	 as	 hardware	 and	 software	 equipment	 to	

facilitate	 the	 effective	 operation	 of	 notification	 authorities.”	 or	 “lack	 of	 financial	means	 to	

obtain	 the	 IT	 capacity”.	 Thirteen	 years	 later,	 these	 problems	 seem	 to	 subsist	 in	 certain	

countries,	although	the	rise	in	notifications	by	developing	countries	since	then	confirms	that	

many	 may	 have	 managed	 to	 address	 these	 issues.	 Indeed,	 while	 in	 2002	 only	 350	

notifications	were	made	 by	 developing	 country	Members,	 in	 2014	 there	were	 1810.	 This	

shows	 undoubtedly	 an	 important	 improvement	 in	 capacity	 of	 developing	 countries.130	

																																																								

129	This	 was	 the	 second	 most	 cited	 issue	 calling	 for	 technical	 assistance	 or	 cooperation,	 after	 the	 need	 “to	

improve	 the	 knowledge,	 to	 disseminate	 and	 raise	 awareness	 of	 the	 Agreement,	 including	 to	 build	 up	 local	

capacity	and	human	resources	on	TBT	issues”	(73%).		
130	Other	factors	may	explain	this	increase	in	notifications,	such	as	more	countries	adhering	to	the	Organisation	

or	more	TBT	measures	being	adopted.	Further	analysis	will	bring	these	other	factors	to	light	as	well,	but	it	is	

safe	 to	 say	 that	 such	 a	 significant	 rise	 in	 notifications	 by	 developing	 countries	 does	 show	 an	 increase	 in	

capacity.		
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Though	 the	 Secretariat	 continues	 to	 have	 punctual	 information	 into	 the	 difficulties	

developing	 countries	 face	 today	 in	 implementing	 TBT	 transparency	 obligations,	 through	

technical	assistance	 in	particular,	 there	 is	no	more	recent	data	available	to	the	public	 than	

the	questionnaire	of	2002.		

A	 survey	 conducted	 in	 2014-2015	 with	 several	 TBT	 delegates	 from	 developing,	 least	

developed	and	developed	countries	showed	that	today	the	dialogue	with	the	private	sector	

is	one	of	the	key	remaining	issues	to	level	the	playing	field	in	benefitting	from	transparency	

mechanisms.131		

In	2014,	the	SPS	Committee	asked	the	Secretariat	to	develop	a	questionnaire	particularly	on	

the	 difficulties	 encountered	 by	 Members	 in	 implementing	 their	 transparency	 obligations,	

with	 the	 aim	 of	 then	 identifying	 areas	 where	 progress	 may	 be	 needed	 (WTO	 2015b).	

Developing	countries	were	the	most	active	in	providing	answers	to	this	questionnaire	(56%	

of	total	respondents),	followed	by	Least	Developed	Countries	(LDCs	–	23%)	and	developed	

countries	(20%)132.	This	survey	showed	that	the	main	difficulties	Members	encounter	when	

submitting	 a	 notification	 relate	 to	 qualifying	 the	 domestic	 measure	 with	 regards	 to	

international	criteria.	The	most	frequently	selected	difficulties	were:		

	

	

	

	

	

	

	

																																																								

131	This	survey	was	conducted	by	Marianna	Karttunen,	and	is	still	in	progress.	Results	will	be	discussed	below.		
132	The	results	of	this	document	can	be	found	in	(WTO	2015d)		



150	

	

Figure	15	Main	difficulties	encountered	when	filling	in	a	notification	

	

Source:	WTO,	Analysis	of	the	Replies	to	the	Questionnaire	on	Transparency	Under	the	

SPS	Agreement	(2015c)	

This	shows	that	Members	still	lack	sufficient	capacity	to	fully	comply	with	their	notification	

obligations	and	related	format	requirements	(i.e.	providing	the	detailed	content	required	by	

the	 notification	 format).	 From	 the	 perspective	 of	 the	 information	 seekers,	 this	 provides	

additional	 challenges	 to	 identify	 the	 relevant	 information	 to	 determine	 whether	 notified	

measures	 affect	 their	 trade.	 Indeed,	 if	 the	 notifying	 Member	 has	 difficulty	 identifying	

whether	 the	 SPS	 regulation	 conforms	 to	 international	 standards,	 this	 will	 be	 even	 more	

difficult	for	a	foreign	observer	(whether	State	or	private	stakeholder).	In	the	same	way,	if	the	

notifying	Member	does	not	identify	the	relevant	HS	code,	the	exporters	may	not	be	alerted	of	

changes	in	regulations	affecting	their	products,	thus	undermining	the	positive	effects	of	the	

notification	 altogether.	 Also,	 if	 the	 notifying	 Member	 uses	 an	 inappropriate	 type	 of	

notification,	 this	 may	 deprive	 concerned	 Members	 from	 making	 comments	 and	 showing	

their	concern.	
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b) Political	difficulties	related	to	bringing	attention	to	sensitive	information	

Notification	 may	 also	 be	 difficult	 from	 a	 political	 point	 of	 view,	 as	 bringing	 attention	 to	

proposed	new	measures	on	sensitive	issues	might	bring	considerable	opposition,	and	this	all	

the	more	that	through	notifications	information	about	the	measure	is	extended	beyond	the	

domestic	level	to	foreign	governments	and	stakeholders.		

This	is	particularly	true	under	agreements	in	which	notification	implies	a	self-incrimination,	

such	as	the	Agreement	on	Subsidies	and	Countervailing	Measures	(ASCM).133	

Mavroidis	notes	that	 ‘A	government	typically	looks	good	when	it	adopts	a	measure	against	

the	 ozone	 layer,	 but	 not	 so	 good	when	 it	 favours	 one	 segment	 of	 society	 (and	 in	 extreme	

cases,	 one	 particular	 economic	 operator)	 over	 another,	 since	 (at	 least	 in	 democractic	

society)	 its	 popularity	 increases	 when	 it	 provides	 and	 safeguards	 public	 goods	 and	

decreases	when	it	cherry	picks	beneficiaries.’	(P.	Mavroidis	2012,	817)		

2. Remaining	information	gaps	from	notifications	

The	share	of	SPS	and	TBT	STCs	raised	regarding	non-notified	measures	indicates	that	there	

are	 a	 significant	 amount	 of	measures	 that	were	 not	 notified	 that	 affect	 other	Members	 in	

some	way.	This	is	particularly	true	regarding	SPS	STCs,	as	shown	in	Figure	16,	in	which	STCs	

are	 more	 about	 non-notified	 measures	 than	 about	 notified	 measures.	 As	 such,	 SPS	 STCs	

therefore	have	a	highly	informative	role	about	domestic	measures:	all	WTO	Members	have	

access	 to	 information	 about	 the	 measure	 and	 the	 effects	 it	 has	 /	 or	 may	 have	 on	 the	

concerned	Member.		

	

	

	

	

																																																								

133	See	in	partic.	(Wolfe	2013,	18;	Wolfe	and	Collins-Williams	2010)	
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Figure	16	Share	of	SPS	STCs	raised	against	non-notified	measures,	2010-2014134	

	

Source:	SPS	IMS	

	

Figure	 17	 shows	 that	 TBT	 STCs	 have	 also	 been	 raised	 considerably	 against	 non-notified	

measures	since	1995,	though	with	lower	shares	than	in	the	SPS	Committee.		

The	figures	about	TBT	STCs	back	until	1995	show	that	there	is	no	trend	in	time	of	TBT	STCs	

raised	against	notified	or	non-notified	measures.	In	the	early	years	of	the	WTO	(1995-1997),	

STCs	 were	 raised	 very	 frequently	 against	 non-notified	 measures,	 no	 doubt	 reflecting	

Members	 raising	 STCs	 in	 the	 early	Committee	meetings	 to	 compensate	 for	 lower	 levels	 of	

notifications.	A	 slow-down	 in	 STCs	 regarding	non-notified	measures	 took	place	 already	 in	

199801999,	when	STCs	were	raised	in	majority	against	notified	measures,	and	the	share	of	

STCs	 regarding	 non-notified	 measures	 remained	 low	 in	 average	 since	 then.	 In	 2015,	 the	

share	of	STCs	regarding	non-notified	measures	rose	for	the	first	time	above	the	level	of	2000	

(51%).		

																																																								

134	The	data	available	regarding	SPS	STCs	and	related	notifications	is	less	complete	than	for	TBT	STCs.	Further	

research	is	necessary	to	complete	this	data	back	to	1995.		
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Conformity	 Assessment	 Procedures	 (CAPs)	 offer	 a	 striking	 example	 of	 a	 TBT	 area	 where	

notifications	 are	 poor,	 particularly	 under	 the	 right	 article	 (article	 5.6	 TBT	 Agreement),	

whereas	STCs	are	high.	Between	2010	–	2014,	out	of	102	STCs	that	raised	issues	concerning	

conformity	 assessment	 procedures,	 only	 19	 had	 been	 notified	 under	 article	 5.6.135	Such	

wrong	notifications	reduce	the	effectiveness	of	notifications,	particularly	when	Members	or	

industry	representatives	request	to	be	alerted	about	specific	types	of	notifications.	

Figure	17	Share	of	TBT	STCs	raised	against	non-notified	measures,	1995-2015	

	

Source:	(WTO	2016,	21)136	

This	does	not	mean	that	these	measures	necessarily	should	have	been	notified	according	to	

the	 notification	 obligations.	 The	 measure	 might	 have	 been	 based	 on	 an	 international	

standard,	 thus	 justifying	 non-notification,	 or	 the	 effect	 on	 trade	 may	 not	 have	 been	

significant	as	required	by	the	Agreements.	It	may	even	be	that	a	WTO	Member	is	raising	the	

																																																								

135	47	of	these	102	CAP	STCs	had	been	notified	under	article	2	exclusively,	which	requires	Members	to	notify	

technical	regulations.	39	had	not	been	notified	at	all.		
136	This	graph	was	deduced	from	the	data	shared	in	(WTO	2016),	although	this	document	listed	STCs	related	to	

notified	measures.			
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concern	 in	 the	 TBT	 Committee,	 although	 the	 measure	 does	 not	 fall	 under	 the	 TBT	

Agreement.		

However,	if	other	Members	raise	a	concern,	it	is	likely	that	they	are	affected	in	some	way	by	

the	measure,	in	which	case	perhaps	the	two	criteria	for	the	notification	obligations	leave	too	

much	leeway	for	Members	to	decide	what	to	notify	or	not.	We	discussed	above	that	the	two	

Committees	do	recommend	notifications	regardless	of	these	requirements,	underlining	that	

more	 transparency	 is	 always	 better	 than	 less.	 The	 legal	 obligation	 remains	 limited	 to	

notification	under	the	conditions	described	above,	therefore	necessarily	limiting	the	scope	of	

transparency.		

Interestingly,	the	highest	share	of	STCs	regarding	non-notified	measures	are	against	the	G2,	

followed	 by	 the	 BRICS.	 Although	 this	 is	 more	 or	 less	 in	 line	 with	 the	 general	 figures	 on	

country	groups	maintaining	STCs,137	this	is	still	telling	in	terms	of	notifications:	presumably,	

even	though	the	STCs	does	not	necessarily	imply	that	a	Member	should	have	notified,	it	still	

is	evidence	of	a	perceived	trade	effect.	If	anything,	this	trend	suggests	that	the	largest	trading	

countries,	i.e.	the	G2	and	the	BRICS,	do	not	notify	all	the	measures	that	raise	concern.		

Figure	18	Share	of	SPS	STCs	raised	against	non-

notified	measures	by	country	group	

	

Figure	19	Share	of	TBT	STCs	raised	against	non-

notified	measures	by	country	group	

	

		

																																																								

137	See	Figure	41	and	Figure	47.		
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These	figures	on	STCs	regarding	non-notified	measures	underlines	the	dual	nature	of	STCs,	

which	serve	both	as	a	mechanism	to	question	notifications,	and	to	raise	awareness	on	non-

notified	measures.	Most	 importantly,	 the	 considerable	 amount	of	 SPS	STCs	 raised	on	non-

notified	measures	underlines	that	notifications	are	not	the	primary	source	of	information	of	

WTO	Members	 on	 SPS	 and	TBT	measures:	 the	multilateral	 and	public	 setting	 of	 the	WTO	

Committees	is	an	essential	complement	to	ensure	transparency	about	domestic	regulations.		

C. The	use	made	of	notifications	by	other	Members	or	stakeholders	

The	notification	of	the	information	to	the	WTO	is	in	itself	a	tremendous	step	for	ensuring	the	

availability	 of	 information,	 and	 the	 centralization	 of	 information	 in	 the	 WTO	 has	 the	

potential	to	create	a	highly	inclusive	regulatory	dialogue	at	the	early	stages	of	the	regulatory	

process.	However,	the	question	remains	to	what	extent	this	information	is	effective.		

The	amount	of	notifications	read	and	used	by	each	WTO	Member	is	impossible	to	estimate,	

provided	that	Member	delegations	even	have	such	information.	Indeed,	once	the	information	

on	 draft	 regulations	 is	 disclosed,	 it	 could	 for	 instance	 be	 integrated	 directly	 by	 foreign	

exporters,	 who	 may	 start	 preparing	 to	 the	 change	 in	 requirements	 without	 any	 trace	

remaining	of	this	use.		

The	only	quantifiable	indication	there	is	to	the	usefuleness	of	notifications	for	the	purpose	of	

regulatory	 dialogue	 is	 the	 comments	 made	 to	 notifications.	 For	 the	 majority	 of	 WTO	

Members,	 such	 information	 is	 not	 available.	 However,	 the	 EU	 publishes	 the	 comments	 it	

makes	 to	 notifications	 as	 well	 as	 the	 comments	 it	 has	 received	 from	 other	 Members.138	

Although	 the	 comments	disclosed	may	not	be	 comprehensive,	 they	 can	 still	 be	used	as	 an	

indication	of	comments	received.	139	

																																																								

138	http://ec.europa.eu/growth/tools-databases/tbt/en/search/		
139	It	is	likely	that	not	all	comments	are	disclosed.	There	is	indeed	a	disrepancy	between	the	general	statistics	

published	by	the	EU	Commission	on	comments	received	and	on	the	comments	available.		
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According	to	this	data,	for	the	notifications	the	EU	made	between	2010	and	2014,	it	received	

comments	 to	88	of	 its	370	regular	notifications,	140	in	other	words	24%	of	 its	notifications	

were	commented	on.	A	majority	of	notifications	received	comments	 from	 just	one	country	

(59	out	of	the	88	notifications),	21	received	comments	from	2	countries,	and	just	8	received	

comments	from	three	or	more	countries.		

Only	 a	 handful	 of	 countries	 sent	 comments	 to	 notifications	 during	 the	 five	 years	 of	 the	

sample,	 as	 presented	 in	 Figure	 20.	 Strikingly,	 China	 has	 been	 the	 most	 active	 Member	

commenting	to	EU	notifications,	with	43	comments	sent.	The	US	follows	behind	China,	but	

with	 ‘only’	 25	 comments	 made.	 The	 other	 Members	 commenting	 include	 developing	

countries	(9)	and	industrialised	countries	(8),	as	well	as	one	LDC	(Uganda).		

	

	

	

	

	

	

	

	

	

	

	

	

																																																								

140	The	 data	 is	 available	 only	 for	 regular	 notifications,	 whether	 the	 comment	 was	 made	 for	 the	 regular	

notification	or	for	a	subsequent	amendment.		
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Figure	20	Countries	submitting	comments	to	EU	notifications,	2010-2014	

WTO	Member	 Number	 of	

comments	

China	 43	

US	 25	

Colombia	 9	

Australia	 8	

Japan	 8	

Korea	 7	

Canada	 6	

Norway		 4	

New	Zealand	 3	

Switzerland	 3	

India	 2	

Paraguay	 2	

Argentina	 2	

Chile	 1	

Thailand	 1	

Uganda	 1	

Chinese	Taipei	 1	

Peru	 1	

Mauritius	 1	

Malaysia		 1	

Malawi	 1	

	

Overall,	 these	figures	indicate	that	the	comments	to	EU	notifications	remain	relatively	 low.	

This	can	only	allow	to	predict	an	even	lower	general	number	of	comments	to	notifications	by	

other	WTO	Members	with	less	trading	partners	and	stakes	as	the	EU.	Still,	the	comments	by	

countries	from	all	levels	of	development,	even	though	at	unequal	frequencies,	give	an	signal	

of	 perceived	 usefuleness	 of	 notifications	 in	 informing	 Members	 about	 new	 regulations,	

whether	 or	 not	 the	 regulating	 and	 commenting	 country	 have	 other	 means	 for	 bilateral	

dialogue.	Furthermore,	as	we	shall	see	below,	comments	to	notifications	remain	significantly	

more	frequent	than	STCs	raised	in	committees.		

II. Narrowing	the	information	gap	through	regulatory	dialogue		

The	 informative	role	of	STCs	 is	 important	both	 for	notified	and	non-notified	measures.	On	

one	 hand,	 STCs	 allow	 to	 bring	 to	 light	 measures	 that	 Members	 chose	 not	 to	 notify,	 thus	

serving	 a	 “cross-notification”	 purpose	 (A).	 On	 the	 other	 hand,	 STCs	 complements	 the	
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bilateral	forms	of	dialogue	in	bringing	further	understanding	about	a	measure.	This	benefits	

the	concerned	Member	as	well	as	other	Members	who	attend	the	meetings	(B).		

A. STCs:	a	source	of	information,	bringing	awareness	about	a	measure	

A	Member	 raising	 an	 STC	 in	 a	Committee	meeting	brings	 awareness	 to	 all	WTO	Members	

through	the	committee	discussions	not	only	on	the	existence	of	a	specific	measure,	whether	

it	was	notified	or	not,	but	also	of	 its	potential	effects.	As	such,	 the	STCs	allow	Members	 to	

‘cross-notify’	measures	 by	 other	Members,	 even	 the	 obligation	does	 not	 formally	 exist.	 As	

such,	 the	mechanism	of	STCs	makes	Members	be	the	guardians	of	 transparency,	 informing	

the	entire	Membership	when	the	regulating	Member	has	not	done	so	itself.	

As	 seen	 above,	 the	 share	 of	 TBT	 STCs	 regarding	 non-notified	measures	 (out	 of	 total	 TBT	

STCs)	has	not	risen,	suggesting	that	TBT	STCs	rise	consistently	regarding	both	notified	and	

non-notified	measures.	However,	Figure	21	does	show	an	increase	in	the	absolute	number	of	

TBT	STCs	raised	regarding	non-notified	measures.	This	indicates	that	TBT	STCs	do	serve	as	a	

tool	 to	 increasingly	 raise	 awareness	 about	measures,	 thus	 complementing	 the	 notification	

process	in	enhancing	the	transparency	of	TBT	measures	altogether.141			

	

	

	

	

	

	

	

																																																								

141	Not	sure	-	could	be	just	that	there	are	more	STCs,	right?		
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Figure	21	Number	of	TBT	STCs	regarding	non-notified	measures	

	

	 Source:	TBT	IMS	

	

The	SPS	STCs	are	much	more	raised	regarding	non-notified	measures.	Although	data	for	SPS	

STCs	 is	 available	 for	 only	 2010-2014,	 the	 tendency	 is	 different	 from	 the	 TBT	 STCs:	 the	

number	of	SPS	STCs	regarding	non-notified	measures	 is	always	higher	than	the	number	of	

SPS	STCs	regarding	notified	measures.	This	is	consistent	with	the	types	of	STCs	raised,	which	

are	 much	 more	 regarding	 practical	 impediments	 to	 trade	 rather	 than	 potentially	

burdensome	draft	measures	as	is	more	the	case	in	TBT.	
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Figure	22	Number	of	SPS	STCs	regarding	non-notified	measures	

	

Beyond	awareness,	the	comments	made	to	notifications	as	well	as	STCs	raised	in	the	SPS	and	

TBT	 offer	 Members	 possibility	 to	 request	 for	 further	 information	 on	 measures	 to	 better	

understand	the	proposed	requirements.	However,	understanding	the	impact	of	a	measure	is	

more	difficult	and	seems	to	require	a	dialogue	with	the	private	sector.			

	

B. The	role	of	regulatory	dialogue	in	improving	understanding	of	a	measure	

The	 possibility	 for	 Members	 to	 make	 enquiries	 related	 to	 notifications	 (and	 non-notified	

measures	under	article	5.8	of	the	SPS	Agreement)	and	obtain	further	information	as	well	as	

copies	of	the	measures	complements	the	awareness	reached	by	notifications.		

The	STCs	can	also	be	used	as	an	additional	tool	to	obtain	information.	Committee	discussions	

show	that	 the	request	 for	 information	 is	 indeed	a	significant	 reason	 for	 raising	concern	 in	

the	 TBT	 Committee:	 a	 large	 majority	 of	 TBT	 STCs	 request	 for	 clarification	 or	 further	

information	(80%	of	all	TBT	STCs	 in	 the	examined	period)	or	note	 lack	of	 transparency	 in	
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the	 regulating	 Member’s	 practice	 (47%).142	Figure	 23	 Types	 of	 shows	 the	 significance	 of	

these	concerns	in	relation	with	other	issues	raised.		

	

Figure	23	Types	of	issues	raised	in	TBT	STCs,	share	from	total	TBT	STCs	

	

III. 	Behind	the	scenes:	the	private	sector’s	role	in	measuring	impacts	of	

domestic	regulations	

In	order	to	gain	understanding	on	the	impact	of	a	measure,	Members	inevitably	need	some	

sort	of	 contact	with	 the	companies	 that	are	 involved	 in	 the	conduct	of	 international	 trade.	

																																																								

142	These	 figures	 are	 calculated	 with	 data	 from	 TBT	 IMS,	 for	 the	 period	 of	 2010-2014.	 TBT	 IMS	 describes	

systematically	the	issues	that	are	raised	in	each	STC	under	a	section	called	“issues	raised”.	This	has	been	used	

as	 a	 basis,	 to	 the	 extent	 that	 the	 categories	 are	 the	 same,	 and	was	 completed	with	 Committee	minutes.	 The	

figures	 differ	 to	 a	 certain	 extent	 from	 data	 disclosed	 by	 the	 secretariat	 because	 of	 additional	 categories	

included.			

SPS	 IMS	does	not	 list	 the	 issues	 raised	 in	 the	same	manner	as	 is	done	 for	TBT,	 so	 this	was	not	used	 for	 this	

dataset.	
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While	such	dialogue	may	be	more	or	less	formal,	therefore	explaining	incomplete	data	in	this	

regard,	 the	 discussions	 in	 the	 Committees	 offer	 some	 indications	 on	 the	 number	 of	 STCs	

raised	after	exchanges	with	 the	private	sector	(1).	The	different	degree	of	 formalization	 in	

the	 dialogue	 with	 the	 private	 sector	 explains	 Members	 diverging	 awareness	 about	 other	

Members’	regulations	(2).		

This	 section	 is	 largely	based	on	 the	 results	 of	 an	 interview	 conducted	with	TBT	delegates	

conducted	 in	 2014	 –	 2015,143	as	 well	 as	 related	 committee	 discussions.144	Through	 this	

survey,	I	gathered	information	on	concrete	reasons	for	the	uneven	use	by	WTO	Members	in	

TBT	transparency	mechanisms,	from	commenting	to	other	Members'	notifications	to	raising	

specific	 trade	 concerns	 in	 the	 TBT	Committee.	 A	wide	 variety	 of	 factors	may	 explain	 this,	

ranging	 from	 lack	 of	 human	 capital,	 inadequate	 financial	 resources,	 institutional	

shortcomings,	 even	 cultural	 differences	 and	 lack	 of	 awareness	 and	 understanding	 of	 the	

benefits	of	these	transparency	mechanisms.	Concerns	raised	in	the	Committee	suggest	that	

the	 level	 of	 dialogue	with	 the	 private	 sector	 is	 the	 key	 factor	 in	 determining	 the	 level	 of	

Members’	use	of	transparency	mechanisms.		

1. Place	of	the	private	sector	in	the	trading	system	

Overall,	the	discussion	with	all	interviewed	delegations	show	that	the	private	sector's	role	is	

essential	in	evaluating	the	effects	of	trading	partners'	measures	on	domestic	exports,	as	well	

as	 in	 assisting	 Members	 in	 monitoring	 the	 respect	 of	 their	 rights	 conferred	 by	 the	WTO	

Agreements.	However,	the	level	of	dialogue	with	the	private	sector	is	currently	very	uneven	

between	Members,	depending	on	various	elements,	namely:	on	one	hand	human	resources	

in	government	(particularly	the	number	of	TBT	experts)	to	effectively	communicate	with	the	

																																																								

143	For	 interview	questions,	 see	Annex	3.	 The	Members	which	 replied	 to	 this	 survey	 include:	Brazil,	 Canada,	

Chile,	China,	India,	Peru,	Russia,	South	Africa,	Trinidad	and	Tobago	and	Uganda.	

144	In	 addition,	 this	 section	 takes	 into	 account	 presentations	 made	 by	 Kenya,	 the	 US	 and	 Ukraine	 during	 a	

thematic	session	of	the	TBT	Committee	on	transparency,	17	June	2014,	G/TBT/GEN/167.		
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private	 sector,	 and	on	 the	other	hand	 the	 capacity	 in	 the	private	 sector	 to	understand	 the	

impact	 of	TBT	measures.	Members	who	have	more	difficulties	 in	 obtaining	 feedback	 from	

the	private	sector	tend	to	have	less	awareness	of	the	measures	of	other	Members	that	may	

impact	their	trade.	This	 lack	of	awareness	results	 in	weaker	capacity	to	comment	on	other	

Members'	 draft	 measures,	 to	 raise	 specific	 trade	 concerns	 in	 the	 TBT	 Committee,	 and	

ultimately	to	evaluate	the	opportunity	costs	of	launching	a	formal	dispute.	

2. STCs	citing	the	private	sector	

There	is	no	quantitative	evidence	regarding	the	consultation	by	WTO	Members	of	 industry	

representatives	 before	 raising	 a	 comment	 against	 a	 notification,	 or	 before	 raising	 an	 STC.	

This	can	be	partly	explained	by	the	often	informal	character	of	the	dialogue	that	takes	place	

with	 the	 private	 sector,	 on	 a	 case	 by	 case	 basis.	 In	 addition,	 because	 the	 decision	 of	

commenting	or	raising	a	concern	remains	the	decision	of	the	WTO	Member	government,	 it	

does	 not	 necessarily	 keep	 track	 of	 the	 private	 sector	 representatives	 who	 originally	

informed	it	of	the	measure.		

Some	STCs	do	however	provide	explicit	reference	to	dialogue	with	the	private	sector	prior	to	

the	 Committee	meeting.	 This	 offers	 an	 indication,	 likely	 to	 be	 an	 under	 estimation,	 of	 the	

number	of	foreign	regulations	that	Members	become	aware	of	through	the	intermediary	of	

the	private	sector.			

However,	a	 large	discrepancy	exists	between	the	SPS	and	TBT	STCs	 in	 this	regard.	On	one	

hand,	 a	 significant	 share	 of	 the	 TBT	 STCs	 contain	 references	 to	 the	 private	 sector	 in	 the	

examined	 period:	 Between	 2010	 and	 2014,	 126	 out	 of	 196	 of	 TBT	 STCs	 (65%)	 make	

reference	to	a	previous	dialogue	with	the	private	sector.	On	the	other	hand,	SPS	STCs	contain	

much	 less	 evidence	 in	 this	 regard:	 only	 22%	 of	 SPS	 STCs	 raised	 between	 2010	 and	 2014	

refer	to	concerns	of	the	private	sector.		

Also,	it	can	be	noted	that	LDCs	have	only	started	raising	STCs	in	2009	in	the	TBT	Committee,	

and	all	8	LDC	concerns	 that	have	been	raised	concern	 tobacco	measures.	This	could	be	an	
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indication	that	they	have	sufficient	information	and	awareness	of	trade	restrictive	effects	on	

their	domestic	exports	mainly	because	of	the	support	of	industry	representatives.	

Overall,	 the	 mentioning	 of	 private	 interests	 in	 the	 TBT	 concerns	 voiced	 in	 Committee	

discussions	underlines	an	obvious	role	played	by	the	private	sector	in	bringing	awareness	to	

Members	about	new	regulations	and	their	negative	impact	on	trade.	The	mentioning	of	the	

private	sector	may	be	to	explicitly	convey	the	concern	of	the	private	sector,	or	as	evidence	of	

an	obstacle	to	trade.		

For	 instance,	 some	 Members	 explicitly	 state	 that	 the	 private	 sector	 has	 brought	 to	 their	

attention	the	burdensome	and/or	costly	character	of	new	requirements:	

“India	 noted	 that	 "...India's	 traders	 found	 this	 certification	 process	 time	 consuming	

and	expensive,	reportedly	costing	more	than	USD	20,000,	with	an	approval	timeframe	

of	as	long	as	four	years.”145	

Delegations	may	also	simply	recall	comments	made	by	industry	to	the	regulating	Member:		

“US	 industry	 had	 voiced	 concerns	 with	 this	 proposed	 measure:	 on	 its	 mandatory	

nature;	 stringent	 requirements	 for	 the	 critical	 nutrients;	 and,	 the	 large	 number	 of	

products	 that	 could	 have	 to	 bear	 front-of-pack	 (FOP)	 icons	 and	 undergo	

relabeling."146		

Without	an	explicit	mention,	delegations	may	also	simply	voice	a	concern	about	additional	

burdens	that	producers	would	have	to	face	as	a	result	of	the	measure	at	stake:		

“The	European	Union	was	particularly	concerned	about	the	possible	negative	impact	

that	 some	 of	 the	 proposed	 labelling	 obligations	 would	 have	 on	 EU	 economic	

operators,	which	would	have	to	redesign	their	labels	for	the	Brazilian	market	only.”147		

																																																								

145	Brazil	-	Higher	Risk	Medical	Devices	Good	Manufacturing	Practice	(GMP)	Certification	(ID	429),	para	3.18.	
146	Korea	-	Proposed	SAR	Values	or	EMF	exposure	in	cell	phones	(ID	371),	para	2.26,	G/TBT/M/59	
147		“Brazil	–	Alcoholic	Beverages	(ID	263)”,	G/TBT/M/50,	para	27	
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Finally,	 in	various	cases,	the	delegates	call	for	opportunity	for	comments	not	only	for	WTO	

Members	but	also	for	industry	representatives:	

“Transparency	 in	 medical	 devices	 issue	 has	 been	 a	 recurring	 concern	 of	 regulated	

community	in	China,	in	particularly	the	US	industry.	It	put	unnecessary	burden	on	these	

industries,	 depriving	 them	 of	 the	 ability	 to	 provide	 full	 well-reasoned	 comments	 in	

China's	regulatory	system.”148	

3. Assessing	the	impact	of	notifications	

In	most	cases,	the	private	sector	only	becomes	fully	aware	of	the	impact	of	new	measures	on	

trade	 once	 the	 measure	 has	 already	 entered	 into	 force.	 First,	 because	 the	 timeframe	 for	

commenting	 may	 be	 too	 short	 for	 the	 relevant	 private	 sector	 representatives	 to	 become	

aware	of	the	notification,	to	understand	it,	to	comment	to	their	own	authorities	in	time	for	

the	Member	then	to	comment	to	the	relevant	foreign	authorities.	Secondly,	it	is	only	once	the	

measure	is	enforced	that	the	private	sector	becomes	aware	of	the	actual	costs	and	potential	

trade	restrictions.	Therefore,	individual	companies	in	smaller	developing	countries	may	play	

generally	a	more	important	role	in	raising	specific	trade	concerns	on	adopted	measures	than	

in	commenting	on	draft	measures.	

However,	 certain	 countries	 did	 note	 that	 the	 private	 sector	 informed	 them	 of	 trade	

restrictive	effects	of	measures	before	entry	into	force.	This	is	particularly	the	case	of	larger	

countries,	 developing	 and	developed.	 Chile,	 for	 instance,	 gave	 the	 example	of	 fertilizers	 in	

the	EU:	the	private	sector	informed	the	Chilean	government	about	the	measure	while	the	EU	

was	 still	 only	 conducting	 impact	 assessment	 studies.	Russia	 also	mentioned	 that	powerful	

industry	groups	or	lobbying	firms	often	bring	to	their	attention	the	restrictive	effect	of	other	

Members’	 measures.	 The	 EU	 explained	 that	 industry	 often	 spotted	 measures	 before	 the	

notification,	but	tried	to	solve	the	issue	independently	before	contacting	the	EU	authorities.	

																																																								

148	China	 –	 China	 Food	 and	Drug	Administration	 (CFDA)	 EMC	Enforcement	Notice	 for	medical	 devices	 of	 19	

December	2012	(ID	387),	para	3.33.		
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Therefore	 the	 issues	may	be	brought	 to	 the	attention	of	 the	EU	Commission	only	once	 the	

issue	has	evolved	and	it	is	more	difficult	for	the	Commission	to	act	upon	it.		

4. Initiative	for	Specific	trade	concerns	

All	responding	Members	acknowledged	that	the	private	sector	played	an	important	role	 in	

their	decision	to	raise	STCs	in	the	TBT	Committee.	While	they	all	remained	vague	about	the	

figures,	Brazil	estimated	the	private	sector	to	be	at	the	origin	of	around	30%	of	STCs	which	

they	 raised,	 but	 others	mentioned	 that	 the	 private	 sector	was	 at	 the	 origin	 of	 “most”	 (eg.	

South	Africa)	 if	 not	 all	 (eg.	 Uganda,	 Trinidad	 and	Tobago)	 the	 STCs	 they	 had	 raised.	 Only	

China	said	that	“not	many”	STCs	originated	from	the	private	sector.		

Overall,	according	to	the	survey,	Developed	country	Members	or	larger	Developing	country	

Members	tend	to	benefit	from	their	regular	contact	with	the	private	sector	that	brought	to	

their	 attention	 the	 trade	 restrictiveness	of	 a	measure,	 either	when	 it	was	notified	or	 even	

before.	 Chile,	 for	 instance,	 gave	 the	 example	 of	 fertilizers	 in	 the	 EU:	 the	 private	 sector	

informed	the	Chilean	government	about	the	measure	while	the	EU	was	still	only	conducting	

impact	 assessment	 studies.	 Russia	 also	 mentioned	 that	 powerful	 industry	 groups	 or	

lobbying	 firms	 often	 bring	 to	 their	 attention	 the	 restrictive	 effect	 of	 other	 Members’	

measures.		

Developing	countries	on	the	other	hand	noted	that	their	private	sector	became	aware	of	new	

measures	and	their	trade	impacts	only	once	the	measures	were	implemented	and	the	trade	

effects	were	real.		

5. Drafting	Specific	Trade	Concerns	

The	drafting	of	STCs	does	not	 in	principle	require	 legal	counsel	–	the	Committee	work	has	

more	 of	 a	 peer-review	 function,	 and	 is	 rather	 more	 technical	 and	 pragmatic	 than	 legal.	

However,	larger	Members	sometimes	ask	for	legal	counsel	in	drafting	their	STCs,	because	of	

the	complexity	of	the	matter	and	the	potential	violation	of	the	TBT	Agreement	that	they	are	
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trying	 to	 prove.	 The	 legal	 counsel	 may	 come	 from	 private	 law	 firms	 contracted	 by	 the	

Member	 itself,149	academic	groups	(eg.	Fundação	Getúlio	Vargas	–	CCGI/EESP	in	Brazil),	or	

the	 law	 firms	 of	 affected	 private	 companies	 (eg.	 Russia	 and	 Uganda).	 The	 EU	 has	 many	

lawyers	 involved	 at	 many	 different	 stages,	 including	 the	 internal	 legal	 service	 of	 the	 EU	

Commission,	 the	 lawyers	working	 in	 the	Enquiry	point,	 and	 the	DG	 trade’s	 legal	 unit.	 The	

lawyers	 from	 the	 EU	 Enquiry	 point	 carry	 out	 an	 independent	 analysis	 on	 notifications	

received,	and	collect	inputs	from	different	departments.		

Smaller	 developing	Members	 tend	 to	 draft	 STCs	 on	 their	 own,	 except	when	 supported	 by	

specific	 industries	 for	an	 issue	of	serious	concern	to	 them.	These	Members	do	not	refer	 to	

private	 legal	 counsel	 because	 of	 the	 high	 cost	 this	 represents	 for	 a	matter	 that	 is	 not	 yet	

formal	 dispute	 settlement.	 Some	may	 show	 their	 results	 to	 their	 in-house	 lawyers,	 but	 in	

smaller	Members	the	expertise	in	TBT	matters	is	mainly	in	the	hands	of	the	TBT	experts,	and	

counsel	from	legal	divisions	may	not	be	of	major	support.		

6. Modalities	of	collaboration	with	the	private	sector	

The	provision	of	information	from	the	private	sector	to	government	representatives	implies	

the	existence	of	some	sort	of	relationship	between	the	two	entities.	The	survey	showed	that	

government	 representatives	 exchange	 with	 their	 domestic	 industry	 in	 more	 or	 less	

formalized	manner.150	Overall,	all	interviewed	Members	send	regular	e-mail	updates	to	their	

exporters	on	trade	partners’	notifications,	except	Russia,	who	explained	its	cooperation	with	

																																																								

149	India	mentioned	they	may	ask	law	firms	for	advice,	but	did	not	give	further	details.	The	role	of	the	ACWL	is	

important	 for	 smaller	developing	 countries,	who	do	 sometimes	ask	 for	 their	 advice	on	notified	measures,	 to	

draft	a	comment	as	well	as	an	STC	if	necessary	(eg.	Paraguay).			
150	11	Members	 (out	 of	 21	 contacted)	 responded	 to	 the	 survey:	 The	Members	 which	 replied	 to	 this	 survey	

include:	Brazil,	Canada,	Chile,	China,	 India,	Peru,	Russia,	South	Africa,	Trinidad	and	Tobago	and	Uganda.	9	of	

which	are	developing	countries,	including	all	BRICS.	Canada	and	the	EU	have	been	the	only	developed	country	

to	 answer	 the	 survey	 so	 far.	 This	 section	 also	 takes	 into	 account	 presentations	made	 by	 Kenya,	 the	 US	 and	

Ukraine	during	a	thematic	session	of	the	TBT	Committee	on	transparency,	17	June	2014,	G/TBT/GEN/167.	
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the	private	 sector	 remained	 informal.	Most	 acknowledge	 that	 a	majority	 of	 their	 STCs	 are	

raised	after	initiative	or	at	least	consultation	with	their	private	sector.	

a) Formal	cooperation	with	the	private	sector	

Most	 interviewed	 countries	 have	 in	 place	 procedures	 to	 alert	 their	 exporters	 of	 new	

measures	 notified	 by	 WTO	 Members.	 In	 many	 cases	 it	 is	 the	 TBT	 Enquiry	 point	 that	

identifies	the	measures	that	could	affect	the	national	exports,	in	some	cases	it	translates	the	

texts	and	sends	e-mail	alerts	to	the	relevant	industry	representatives.	Larger	Members	also	

hold	regular	meetings	with	the	private	sector	regarding	proposed	measures.		

China	in	particular	holds	regular	information	sessions	with	the	private	sector	about	recently	

notified	measures.	 If	 the	effects	of	 the	measure	are	 significant	 to	 the	exports	of	China,	 the	

private	sector	representatives	and	technical	experts	might	form	together	a	comment,	and	on	

the	basis	of	this	China’s	TBT	notification	authority	will	send	it	to	the	notifying	member.	

Canada	 holds	 regular	meetings,	 usually	 three	 times	 a	 year,	mirroring	 the	 TBT	 Committee	

meetings,	with	various	different	stakeholders.	Prior	to	this,	they	contact	all	their	embassies,	

consulates	and	trade	offices	around	the	world,	their	local	constituencies,	as	well	as	domestic	

and	 foreign	 trade	 associations	 based	 in	 Canada,	 to	 find	 out	 if	 they	 have	 any	 feedback	 on	

WTO-	 incompatible	 trade	 restrictive	 measures.	 Kenya	 has	 set	 up	 a	 similar	 system	 with	

subscriber-based	e-mail	alerts	for	new	notifications	and	three	stakeholder	meetings	a	year	

prior	to	TBTC	meetings.		

The	 EU	 has	 an	 extremely	 efficient	 online	 database	 with	 all	 TBT	 notifications	 and	 related	

comments,	 which	 is	 particularly	 aimed	 at	 providing	 information	 to	 businesses,	 but	 is	

publicly	 accessible.151	This	database	also	permits	 subscriptions	by	anyone	 to	e-mail	 alerts,	

both	 for	 the	 notifications	 and	 any	 related	 documents.	 Independently	 from	 this,	 the	 EU	

authorities	meet	very	frequently	with	 industry	representatives.	At	a	cross-cutting	 level	the	

European	Commission	meets	with	 industry	and	Member	State	representatives	 in	a	Market	

																																																								

151	http://ec.europa.eu/growth/tools-databases/tbt/en/		
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Access	Advanced	Committee	every	month,	to	discuss	issues	among	which	technical	barriers	

to	 trade.	 This	 therefore	 gives	 them	 the	 opportunity	 to	 obtain	 information	 on	 measures	

affecting	 EU	 exports.	 In	 addition	 to	 this	 each	 Department	 in	 the	 Commission	 has	 regular	

interactions	with	 relevant	 industry	 representatives,	 therefore	 facilitating	 regular	 dialogue	

between	the	exporters	and	the	Commission.		

The	US	notes	that	its	export	alert	system	has	"…	nearly	3,000	subscribers	and	enabled	them	

to	obtain	full	text	notifications,	learn	about	deadlines	for	comments	and	to	submit	comments	

on	notifications."152	

Ukraine	 has	 been	 issuing,	 with	 the	 support	 of	 the	 Swedish	 Board	 of	 Trade	 "'business-

oriented'	'free-of-charge'	publications,	providing	information	on	new	TBT/SPS	notifications,	

TBT/SPS	proposed	measures,	and	relevant	topics	in	TBT/SPS	Committee	meetings".	Though	

this	has	not	yet	resulted	in	a	formal	dialogue,	it	has	led	to	a	more	active	business	sector	and	

increased	questions	sent	to	their	enquiry	point.153		

b) Response	of	the	private	sector		

Developing	Members	note	 that	 the	majority	of	 their	 industry	 rarely	 replies	 to	 information	

received.154	Kenya	regretted	 the	 limited	 feedback	 from	the	business	community	on	 foreign	

notifications,	even	though	they	have	set	up	an	e-mail	export-alert	system.		

Developing	Members	explained	this	weak	private	sector	response	by	the	technical	language	

used	in	notifications,	and	more	generally	the	lack	of	understanding	of	the	notified	measure.	

This	is	also	sometimes	linked	to	the	language,	as	not	all	exporters	have	proficient	knowledge	

of	one	of	the	WTO	working	languages.	 In	addition,	while	notifications	are	in	all	 three	WTO	

languages,	 the	 actual	 measures	 are	 rarely	 translated,	 making	 it	 all	 the	 more	 difficult	 to	

																																																								

152	G/TBT/GEN/167,	para.	4		
153	G/TBT/GEN/167,	para.	2	
154	This	was	mentioned	by	Uganda	in	response	to	the	survey,	but	also	by	the	Gambia,	Lesotho	and	Nepal	during	

the	UNDESA	workshop	on	 "Building	 Institutional	 Capacity	 in	 the	Use	of	Trade-related	 International	 Support	

Measures",	17-21	November	2014.		
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understand	 the	 details	 of	 the	 measure.	 Canada,	 on	 the	 other	 hand,	 is	 an	 example	 of	 a	

developed	 country	 that	 has	 a	 very	 regular	 dialogue	with	 their	 private	 sector,	 even	 at	 the	

private	sector's	own	initiative.		

c) Who	in	the	private	sector	is	the	main	counterpart?	

In	 most	 cases,	 it	 is	 large	 trade	 associations/	 federations	 (the	 case	 for	 most	 interviewed	

Members)	as	well	as	lobby	groups	(Russia,	Canada),	who	are	in	contact	with	the	government	

about	 TBT	 measures.	 These	 may	 be	 national	 or	 international.	 Sectoral	 international	

organisations	for	instance	may	bring	awareness	about	non-notified	measures	and	encourage	

their	member	states	 to	comment	on	drafts	or	raise	Specific	 trade	concerns.	 (eg.	 the	World	

Wine	Trade	Group	for	wine	exporters,	and	WIRSPA	for	Rhum	exporters	in	the	West	Indies).	

This	 explains	 why	 Members’	 awareness	 on	 their	 trading	 partners’	 trade	 policies	 is	 very	

different	among	different	sectors,	depending	largely	on	each	industry's	level	of	involvement.		

In	 particular	 cases	 it	may	 also	 be	 big	 exporting	 companies	 directly,	 although	 it	 is	 less	 the	

case	 in	smaller	developing	countries.	The	US	mentioned	the	 involvement	of	 law	firms,	and	

testing	and	calibrating	organizations.155	

	

	 	

																																																								

155	Ibid.		
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IV. From	centralized	information	to	regulatory	dialogue	

The	dialogue	 fostered	by	transparency	mechanisms	 is	a	powerful	 tool	 for	 three	reasons:	 it	

provides	Members	with	further	information	on	each	to	allow	Members	to	cooperate	in	order	

to	 reach	 the	most	 appropriate	 regulation,	 taking	 into	 account	 the	 policy	 objectives	 of	 the	

regulating	Member	and	the	cross-border	effects	its	regulation	may	have	on	other	Members,	

and	to	address	tensions	that	may	arise	from	new	or	proposed	measures.		

While	 the	 SPS	 and	 TBT	 Agreements	 provide	 essentially	 for	 bilateral	 regulatory	 dialogue,	

Members	 increasingly	 cooperate	 at	 the	 multilateral	 level	 within	 the	 SPS	 and	 TBT	

Committees,	through	the	mechanism	of	Specific	Trade	Concerns	(STCs)	presented	in	Part	I.	

This	regulatory	dialogue	that	takes	place	in	Committees	allows	to	multilateralize	the	benefits	

of	regulatory	cooperation	between	a	reduced	number	of	Members,	because	the	discussions	

are	public.		

The	transparency	obligations	of	the	SPS	and	TBT	Agreements	enable	regulatory	cooperation	

on	 two	 levels:	 first,	 through	 the	 obligation	 to	 notify	 draft	measures	 as	 seen	 in	 Chapter	 I,	

Members	 gain	 information	 about	 a	 new	measure,	 and	 this	may	 trigger	 a	 concern	 in	 other	

Members.	 In	 this	 sense,	 notifications	 may	 directly	 trigger	 STCs	 (A).	 Second,	 with	 the	

obligation	to	take	comments	into	account	for	regulating	Members,	concerned	Members	gain	

the	right	to	make	comments	to	draft	measures.	Members	may	therefore	try	to	solve	issues	

first	through	bilateral	comments,	before	taking	the	concern	to	the	multilateral	level	(B).		

A. From	 notifications	 to	 STCs:	 the	 WTO	 framework	 in	 support	 of	 centralized	

dialogue	

The	 opportunity	 for	 multilateral	 dialogue	 triggered	 by	 STCs	 goes	 a	 step	 further	 towards	

solving	 tensions	 between	 Members	 than	 bilateral	 consultations	 following	 a	 notification.	

Indeed,	 expressing	 concern	 publically	 in	 front	 of	 all	 other	 WTO	 Members	 and	 possibly	

gaining	support	 from	other	 like-minded	Members	may	serve	as	a	considerable	pressure	to	

obtain	a	 reaction	 from	the	regulating	Member.	This,	 combined	with	potential	 repetition	of	
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the	issue	for	several	meetings,	and	even	many	years	in	certain	cases	adds	to	the	bargaining	

power	of	concerned	Members.		

The	STCs	may	be	in	many	cases	triggered	by	notifications,	which	serve	in	such	situations	as	

the	 basis	 for	 launching	 consultations.	 As	 noted	 by	Mavroidis	 and	Wijkström	 (2013),	 TBT	

notifications	have	enabled	“Members	to	identify	sources	of	potential	concern:	the	number	of	

STCs	raised	 in	 the	Committee	has,	over	 time,	been	strongly	correlated	with	 the	number	of	

TBT	notifications,	suggesting	that	 the	 latter	have	served	as	a	source	of	 information	behind	

the	STCs.	Somewhat	surprisingly,	a	similar	correlation	cannot	be	found	on	the	SPS	side.”	

Looking	at	 the	yearly	trends	 in	TBT	notifications	and	STCs,	 there	 is	 indeed	a	clear	upward	

trend	since	1995,	with	growing	notifications	accompanied	by	growing	number	of	STCs.	2014	

was	in	fact	a	record	year	for	the	number	of	notifications	made	under	the	TBT	Agreement,	as	

well	as	 the	number	of	new	STCs	raised,	as	shown	 in	Figure	24	Trends	 in	notifications	and	

STCs,	1995-2014.	
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Figure	24	Trends	in	notifications	and	STCs,	1995-2014	

	

	 Source:	TBT	IMS		

	

However,	 the	 rise	 in	 SPS	 notifications	 seem	 to	 have	 no	 similar	 correlation	 with	 SPS	

notifications,	as	figure	25	shows:156	

	

	

	

	

	

																																																								

156	This	was	already	noted	by	(P.	C.	Mavroidis	and	Wijkström	2013)	as	quoted	above.		

389	
501	

847	
681	 699	 632	 574	 625	

897	
723	

902	
1033	

1233	

1540	

1900	1874	
1774	

2197	2142	
2239	

0	

5	

10	

15	

20	

25	

30	

35	

40	

45	

50	

0	

500	

1000	

1500	

2000	

2500	

Total	TBT	Noti�ications		 New	TBT	STCs	



174	

	

Figure	25	SPS	STCs	and	SPS	notifications,	1995	-	2014	

	

Source:	SPS	IMS	

In	 addition,	 the	 significant	 amount	 of	 STCs	 regarding	 non-notified	 measures,	 as	 noted	

above,157	raise	the	question	of	the	extent	to	this	correlation	between	the	rise	in	notifications	

and	in	STCs.		

Further	 research	 into	 the	 issues	 raised	 in	 SPS	 STCs,	 the	 share	 of	 SPS	 STCs	 raised	 against	

notified	 measures,	 and	 the	 types	 of	 notifications	 most	 commonly	 raising	 concern	 is	

necessary	to	understand	this	different	trend	in	notifications	and	STCs.		

B. From	comments	notifications	to	STCs:	taking	a	concern	to	the	multilateral	level		

Comments	 to	notifications	are	 the	 first	 level	of	 regulatory	cooperation	enabled	by	 the	SPS	

and	TBT	Agreements.	While	the	comments	are	not	centralized	by	the	WTO,	the	information	

basis	 for	 the	 comments	 –	 the	 notifications	 –	 are,	 and	 the	 obligation	 to	 respond	 to	 the	

																																																								

157	See	pp.	140	et	sec.		
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comments	 and	 to	 take	 the	 results	 of	 discussions	 into	 consideration	 is	 a	 legal	 obligation	

embedded	in	both	the	SPS	and	TBT	Agreements.	Therefore,	the	bilateral	dialogue	that	takes	

place	 is	 still	 of	 concern	 to	 the	WTO.	 However,	 very	 little	 information	 is	 available	 on	 the	

extent	to	which	Members	actually	send	comments	to	each	others’	notifications.		Indeed,	most	

information	on	comments	sent	 to	notifications	remains	confidential,	between	the	notifying	

Member	and	the	Member	sending	the	comments.		

In	 the	survey	 led	 in	2014	with	TBT	delegates,	most	Members	did	not	 share	 figures	on	 the	

amount	 of	 comments	 to	 notifications,	which	 they	 raised	or	 received.	 China	 estimated	 that	

they	made	comments	to	10-15%	of	all	TBT	notifications,	South	Africa	around	1	-	2	comments	

a	year.	Brazil	said	that	they	raised	around	10	comments	per	year,	most	of	them	originating	in	

comments	previously	raised	by	other	Members.	Smaller	Members	mentioned	that	they	made	

comments	very	rarely,	if	ever.		Canada	found	it	difficult	to	estimate	the	amount	of	comments	

originating	 from	 the	private	 sector,	 as	 they	 encourage	dialogue	with	 such	 a	wide	 array	 of	

stakeholders	from	both	public	and	private	upon	receiving	a	notification.	

Members	 did	 underline	 the	 importance	 of	 comments	 to	 notifications.	 They	 appreciate	 not	

only	the	possibility	of	sending	comments	to	avoid	the	adoption	of	trade	restrictive	measures	

by	 other	Members,	 but	 also	 the	 benefits	 of	 receiving	 comments	 in	 helping	 them	 improve	

their	own	policies.	Chile	and	Peru	for	instance	insisted	that	this	mechanism	helped	them	to	

improve	 their	 regulations	 to	 be	 in	 line	 with	 their	 WTO	 obligations,	 by	 showing	 other	

agencies	that	there	has	been	concern	of	trading	partners.		

Canada	noted,	however,	 that	 they	very	often	did	not	 receive	replies	 to	 the	comments	 they	

sent	 to	 other	 Members'	 notifications,	 and	 this	 was	 the	 case	 for	 Members	 of	 all	 levels	 of	

development.	
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The	European	Union	is	the	only	WTO	Member	to	make	publically	available	all	comments	to	

TBT	notifications	it	makes	and	receives.158	This	information	allows	to	have	an	indication	of	

the	proportion	of	comments	made	to	notifications	made	and	the	related	share	in	STCs159.		

The	EU’s	practice	shows	that	the	number	of	STCs	it	raises	is	very	low	in	comparison	with	the	

number	 of	 comments	 it	 makes	 to	 notifications,	 thus	 showing	 the	 usefulness	 of	 the	

submission	of	comments	to	notifications	to	solve	a	large	proportion	of	issues.	In	the	past	ten	

years	(2005-2014),	the	EU	raised	161	STCs,	and	made	818	comments	to	notifications.	Other	

Members	in	turn	made	438	comments	to	EU	measures,	whereas	65	STCs	were	raised	against	

EU	measures.160	The	figures	below	give	a	yearly	idea	of	the	proportion	between	comments	

to	notifications	and	STCs.		

	

	

	

	

	

	

	

	

																																																								

158 	See	 EU	 TBT	 Database:	 http://ec.europa.eu/growth/tools-databases/tbt/en/	 Unfortunately,	 similar	

information	is	not	available	for	SPS.	
159	Given	 that	 the	European	Union	 is	 the	most	active	Member	 in	 raising	STCs,	 the	 information	 is	particularly	

from	 the	perspective	of	 a	Member	 that	masters	well	 the	use	of	TBT	 transparency	mechanisms.	The	practice	

with	regards	to	comments	to	notifications	may	be	different	in	Members	of	other	levels	of	development.			
160	Including	44	measures	of	EU	Member	States.	These	 figures	 come	 from	http://ec.europa.eu/growth/tools-

databases/tbt/en/		
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Figure	26	Number	of	EU	comments	to	notifications	and	STCs	raised,	2003-2014161	

	

Source:	http://ec.europa.eu/growth/tools-databases/tbt/en/		

Figure	27	Number	of	EU	measures	subject	to	comments	and	to	STCs	

	

	 Source:	http://ec.europa.eu/growth/tools-databases/tbt/en/		

																																																								

161	Information	on	the	EU	database	is	only	available	since	2003.		
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Overall,	 although	 the	 data	 remains	 very	 limited,	 these	 figures	 concerning	 the	 EU	 clearly	

indicate	 that	 comments	 to	 notifications	 are	 a	 more	 frequent	 method	 for	 regulatory	

cooperation	than	STCs.		

The	 STC	discussions	 in	 SPS	 and	TBT	Committees	 allows	 to	 also	have	 an	 estimation	of	 the	

significance	of	bilateral	meetings	that	take	place	in	the	margins	of	multilateral	STCs.	Indeed,	

Members	 frequently	 make	 reference	 to	 either	 comments	 to	 notifications	 made	 or	 other	

bilateral	 contacts	 with	 the	 regulating	 Member.	 As	 shown	 in	 Figure	 28	 and	 29.	 STCs	 are	

almost	always	accompanied	by	bilateral	discussions.			

	

Figure	28	TBT	STCs	and	Bilateral	discussions	
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Figure	29	SPS	STCs	and	Bilateral	discussions	

	

In	the	interview	led	with	TBT	delegates,162	Members	indicated	that	STCs	are	raised	to	gather	

further	 information	 on	 a	 measure	 (particularly	 in	 the	 absence	 of	 response	 to	 bilateral	

comments),	to	bring	a	controversial	measure	to	the	spotlight,	or	even	to	support	like-minded	

Members	in	their	concerns.	Canada	noted	that	they	also	raised	STCs	regarding	measures	that	

could	be	WTO-inconsistent	even	though	their	exports	were	not	significantly	affected.	Several	

Members	 agreed	 that	 they	 raised	 STCs	 after	 trying	 to	 solve	 issues	 bilaterally,	 through	

comments	sent	to	enquiry	points	or	discussions	in	the	margins	of	the	Committee	meetings,	

thus	 using	 it	 as	 an	 additional	 means	 to	 avoid	 dispute	 settlement.163	After	 examining	 the	

practices	 that	 lead	 Members	 from	 notifications	 to	 STCs,	 the	 following	 Chapter	 aims	 to	

identify	the	issues	that	are	discussed	in	STCs,	and	through	them,	the	function	played	by	this	

invaluable	tool	for	transparency	and	dialogue.		

	

																																																								

162	See	above,	pp.	150	et	seq.		

163	Eg.	China,	Russia,	Canada.		
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The	transparency	mechanisms	in	place	under	the	SPS	and	TBT	Agreements	offer	Members	

the	opportunity	to	become	aware	of	each	others’	measures,	and	increasing	engagement	from	

Members	 shows	 that	 the	 available	 information	 is	 also	 growing.	 However,	 some	 evidence	

suggests	 that	not	all	measures	 that	affect	 trade	and	that	are	not	based	on	an	 international	

standard	 are	 notified.	 Other	 means	 are	 used	 by	 Members	 to	 obtain	 information:	 the	

regulatory	 dialogue	 that	 takes	 place	 in	 the	 Committees	 through	 STCs	 provides	 Members	

additional	information	on	the	impacts	of	measures	as	well	as	on	non-notified	measures,	and	

the	 private	 sector	 brings	 information	 to	 Members	 when	 their	 national	 industry	 is	

particularly	affected.	However,	the	information	gathered	through	STCs	is	not	systematic,	and	

the	 dialogue	 with	 the	 private	 sector	 depends	 on	 well	 established	 contact	 with	 domestic	

industries.	 To	 conclude,	 the	 treaty-based	 transparency	 (notifications)	 guarantees	

transparency	to	all	but	is	not	equally	implemented,	whereas	the	transparency	developed	by	

practice	has	high	potentials	but	is	more	difficult	of	access.			

Nevertheless,	even	with	 imperfect	 information,	extensive	discussions	take	place	 in	 the	SPS	

and	TBT	Committees.	Chapter	II	will	present	the	issues	that	drive	the	discussions,	therefore	

pointing	towards	the	functions	fulfilled	by	the	mechanism	of	Specific	Trade	Concerns.		
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Chapter	II:	The	content	of	the	pyramid:	What	do	Members	need	to	know?	

The	three	functions	of	specific	trade	concerns	

	

The	 effect	 of	 an	 STC	 is	 undeniably	 to	 bring	 further	 information	 to	 WTO	 Members	 on	 a	

domestic	regulation.	But	 the	STC	discussions	go	much	further	than	requesting	clarification	

about	 a	 measure.	 The	 current	 section	 will	 describe	 the	 variety	 of	 issues	 Members	 raise	

concern	about	in	the	SPS	and	TBT	Committees.	This	will	allow	to	understand	the	“demand”	

side	 of	 STCs,	 and	 demonstrate	 that	 in	 practice,	 the	 functions	 of	 STCs	 under	 the	 two	

agreements	 are	 threefold:	Members	 active	 in	 the	 STC	 discussions	 are	 either	 after	 further	

information	 or	 clarification	 of	 a	 measure,	 or	 they	 intend	 to	 influence	 draft	 regulations	

through	inputs	to	other	Members’	regulatory	process,	or	they	try	to	address	a	problem	they	

face	 in	 the	 implementation	of	 the	measure.	These	 functions	may	be	overlapping	 in	a	same	

concern.		

I. Overview	of	data	

Analysis	 of	 SPS	 and	TBT	 STCs	 over	 five	 years,	 between	 2010	 and	 2014,	 suggests	 that	 the	

concerns	raised	are	very	similar	 in	 the	 two	Committees.	Although	the	 figures	are	different	

because	of	more	 than	double	 the	 amount	of	TBT	STCs	 in	 the	 same	period	 (196	TBT	STCs	

versus	 93	 SPS	 STCs),	 the	 order	 of	magnitude	 is	 generally	 comparable	 in	 the	 issues	 raised	

more	or	less	frequently	as	seen	in	Figure	30	and	Figure	31.		

Overall,	 the	 issues	 that	 raise	most	 concern	 are	 those	 related	 to	 the	 rationale	 or	 scientific	

justification	of	a	measure,	its	necessity,	or	its	conformity	with	international	standards,	with	

some	variations	between	the	two	committees	that	may	be	explained	by	the	differences	in	the	

Agreements.	 Transparency	 concerns, 164 	flagging	 inconsistency	 with	 publication	 or	

																																																								

164	For	 the	 purpose	 of	 this	 Part	 which	 aims	 to	 underline	 the	 different	 objectives	 fulfilled	 by	 SPS	 and	 TBT	

transparency,	 the	 provisions	 that	 fall	 under	 the	 general	 scope	 of	 “transparency	 obligations”	 as	 presented	 in	

Part	I	have	been	subdivided	between	those	that	imply	a	disclosure	of	information	-	notification	and	publication,	
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notification	 obligations	 is	 also	 commonly	 raised,	 together	 with	 the	 possibility	 to	 voice	

comments	 to	 domestic	 draft	 measures	 and	 the	 need	 to	 offer	 a	 “reasonable	 interval”	 for	

traders	 to	 adapt	 to	 new	 requirements.	 Discrimination	 is	 less	 frequently	 raised	 than	

necessity-related	concerns,	significantly	so	in	SPS	STCs.	Finally,	issues	highly	specific	to	the	

SPS	 or	 TBT	 Agreement,	 such	 as	 consistency,	 regionalisation,	 or	 non-product-related	

processes	 and	 production	 methods	 (PPMs)	 come	 up	 less	 often,	 as	 does	 special	 and	

differential	treatment.		

Figure	30	Types	of	issues	raised	in	SPS	STCs,	share	from	total	SPS	STCs	

2010-2014	

	

Source:	SPS	Committee	meeting	minutes	
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Figure	31	Types	of	issues	raised	in	TBT	STCs,	share	from	total	TBT	STCs,	

2010-2014	

	

Source:	TBT	Committee	meeting	minutes	

Beyond	the	issues	raised,	the	STCs	intervene	at	different	stages	of	the	domestic	policy	cycle.	

Indeed,	SPS	and	TBT	address	both	actual	and	potential	trade	barriers,	both	aiming	to	modify	

the	 measure	 in	 a	 less	 trade-restrictive	 direction.	 While	 the	 discussion	 of	 potential	 trade	

barriers	 allows	 to	 better	 contribute	 to	 the	 drafting	 of	 a	measure,	 the	 discussion	 of	 actual	

trade	barriers	aims	to	remove	an	existing	barrier	from	an	existing	regulation.	On	this	point,	

the	STCs	raised	in	the	SPS	and	TBT	Committees	differ	considerably.	SPS	STCs	are	most	often	

raised	because	of	actual	trade	barriers	encountered	by	the	concerned	Member,	the	TBT	STCs	

most	often	are	used	to	obtain	further	information	and	generally	relate	to	prospective	effects	

on	 trade.	 This	 is	 likely	 due	 to	 the	 highly	 sensitive	 subject	 matter	 covered	 by	 the	 SPS	

Agreement	requiring	urgent	action,	and	the	high	trade	costs	that	SPS	measures	have.		
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Figure	32	STCs	about	actual	or	potential	trade	effects	

	

Beyond	 the	 issue	 discussed,	 the	 STC	 discussions	 remain	 highly	 technical:	 besides	 some	

exceptional	 cases	 in	 which	 Member	 country	 delegates	 are	 particularly	 eloquent	 against	

another	 Member’s	 regulation,	 the	 STCs	 tend	 to	 seek	 a	 concrete	 response	 to	 a	 concrete	

concern.	 This,	 as	 we	 shall	 see	 in	 Chapter	 III,	 helps	 explain	 the	 success	 of	 STCs	 as	 the	
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II. Methodology	

This	 section	 has	 been	 elaborated	 on	 the	 basis	 of	 the	minutes	 of	 SPS	 and	 TBT	 Committee	

meetings	 between	 2010	 and	 2014	 and	 with	 additional	 reference	 to	 IMS	 websites	 when	

relevant.165	The	 issues	 raised	 in	 each	 STC	 have	 been	 reflected	 in	 a	 number	 of	 categories	

specific	to	the	SPS	and	TBT	Agreements.	These	categories	reflect	the	obligations	of	the	two	

Agreements	that	get	raised	by	WTO	Members	in	STCs.			

While	 the	 categories	 for	 the	 two	 agreements	 have	 been	 aligned	 as	 much	 as	 possible	 to	

ensure	 comparability	 (eg.	 rationale,	 legitimacy	 for	 TBT	 Agreement	 can	 be	 assimilated	 to	

scientific	 rationale	 for	 SPS),	 some	 categories	 differ	 between	 the	 two	Agreements.	Namely,	

the	SPS	Agreement	includes	a	number	of	more	specific	obligations	relating	to	the	quality	of	

regulations,	such	as	the	scientific	justification	of	a	measure,	the	conduct	of	a	risk	assessment,	

consistency,	 or	 regionalisation,	 that	 are	 encompassed	 in	 TBT	 discussions	 by	 concerns	

relating	to	necessity.			

Regardless	 of	 the	 different	 frequency	 at	 which	 certain	 issues	 are	 raised,	 the	 types	 of	

concerns	remain	 the	same	 in	 the	 two	Committees.	The	sections	below	will	 therefore	draw	

examples	from	both	committees	indifferently,	except	of	course	when	a	matter	is	specific	to	

one	 of	 the	 two	 agreements.	 The	 examples	 have	 been	 selected	 based	 on	 their	 illustrative	

purpose	for	each	issue	discussed.			

It	is	important	to	underline	that	STCs	are	not	legal	claims.	They	are	“concerns”,	meaning	that	

they	 reflect	 a	 “a	 cause	 of	 anxiety	 or	 worry”	 (Oxford	 Dictionary	 of	 English,	 2010)	 to	 the	

Member	raising	it	in	the	Committee.	We	shall	see	that	in	many	cases	Members	ask	whether	

																																																								

165	TBT	 IMS	 describes	 systematically	 the	 issues	 that	 are	 raised	 in	 each	 STC	 under	 a	 section	 called	 “issues	

raised”.	This	has	been	used	as	a	basis,	to	the	extent	that	the	categories	are	the	same.	The	figures	may	however	

differ	to	a	certain	extent,	when	issues	not	listed	in	TBT	IMS	were	also	identified.			

SPS	 IMS	does	not	 list	 the	 issues	 raised	 in	 the	same	manner	as	 is	done	 for	TBT,	 so	 this	was	not	used	 for	 this	

dataset.		
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their	understanding	of	the	measure	at	stake	is	correct,	instead	of	claiming	that	the	measure	

is	inconsistent	with	WTO	obligations.		
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III. Content	of	STCs	

The	 issues	 raised	 in	 STCs	 can	 be	 broadly	 divided	 between	 three	 objectives	 pursued:	

transparency	 (A),	 regulatory	 cooperation	 (B),	 and	 addressing	 a	 practical	 impediment	 to	

trade	 (C).	These	 three	 categories	mainly	 intend	 to	underline	 the	general	uses	made	of	 the	

mechanism	of	STCs.	Several	concerns	may	pursue	various	of	the	objectives	at	once.		

A. Transparency	

Transparency	 in	 itself	 is	 one	 of	 the	 functions	 pursued	 by	 STCs.	 This	 covers	 concerns	

requesting	 further	 information	on	a	measure,	 as	well	 as	 those	 showing	 concern	about	 the	

lack	of	compliance	with	the	transparency	obligations	of	the	SPS	and	TBT	Agreements.		

1. Request	for	information	

STCs	 are	 an	 essential	 source	 of	 information,	 thanks	 to	 the	 direct	 contact	 that	 concerned	

Members	 have	 to	 the	 regulating	 Member	 and	 the	 incentive	 to	 provide	 information	 in	

presence	of	the	entire	WTO	Membership.	The	WTO	Members	therefore	use	the	mechanism	

of	 STCs	 to	 request	 for	 information,	 or	 to	 draw	 attention	 to	 lack	 of	 transparent	 practices.		

However,	STCs	are	used	as	a	source	of	information	mainly	in	the	TBT	Committee,	as	similar	

concerns	are	much	less	frequent	in	the	SPS	Committee.	

a) Request	for	clarification	

In	 the	 TBT	 Committee,	 “further	 information,	 clarification”	 is	 overwhelmingly	 the	 most	

frequently	raised	issue	in	STCs.	According	to	WTO	Secretariat	data,	it	is	raised	in	67%	of	all	

TBT	STCs	between	1995-2015.166	In	the	sample	period	of	2010-2014,	this	share	goes	up	to	

																																																								

166	This	data	comes	from	(WTO	2016,	19)	
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80%	of	TBT	STCs.167	These	 significant	 figures	underline	 clearly	 that	 the	TBT	Committee	 is	

perceived	as	a	real	forum	for	exchanging	and	obtaining	information.		

Requests	 for	 information	 through	STCs	serve	as	essential	 complements	 to	 the	 information	

provided	 in	 notifications.	 This	 is	 particularly	 important	 because	 of	 the	 wide	 variety	 of	

Members	with	different	institutional	systems	and	regulatory	cultures.	

The	type	of	information	that	Members	require	in	STCs	shows	the	need	there	is	for	exchanges	

to	 understanding	 trading	 partners	 regulatory	 processes	 and	 cultures.	 Indeed,	 the	

information	 required	 is	procedural,	 to	obtain	 information	on	 the	 status	of	 the	draft	 in	 the	

domestic	regulatory	process,	and	more	substantive,	to	gain	further	clarification	on	the	scope	

of	application	or	the	specific	requirements	set	by	the	proposed	measure.		

b) Request	for	update	on	status	of	draft	measure	

Information	about	 the	 regulatory	process	may	be	useful	 for	Members	 in	order	 to	evaluate	

the	level	of	changes	that	may	still	be	brought	to	the	measure.	For	instance,	concerned	with	

the	 EU’s	 proposal	 regarding	 country	 of	 origin	 labelling	 of	 certain	 products	 from	 third	

countries,	the	US	asked:		

“(…)	 the	 US	 representative	 asked	 for	 updated	 information	 on	 the	 status	 of	 this	

proposal	 in	 the	 European	 Parliament,	 and	 on	 the	 process	 by	 which	 the	 European	

Union	would	request	input	from	Members	and	other	stakeholders.		He	also	asked	for	

more	information	about	when	the	European	Council	would	consider	the	measure.”168	

In	addition,	when	requiring	 information	about	 the	status	of	a	draft,	Members	complement	

the	lack	of	predictability	from	the	mere	notification	of	a	draft:	indeed,	as	seen	above,	the	TBT	

and	 SPS	 Agreements	 only	 require	 draft	measures	 to	 be	 notified,	 while	 adopted	measures	

																																																								

167	According	 to	 TBT	 IMS	 and	 TBT	 Committee	 minutes,	 157	 of	 the	 196	 TBT	 STCs	 between	 2010	 and	 2014	

include	requests	for	further	information	or	clarification.		
168	European	Union	 -	 Proposal	 for	 a	Council	Regulation	on	 the	 Indication	of	 the	Country	of	Origin	of	Certain	

Products	Imported	from	Third	Countries	(SEC(2005)1657)	(TBT	ID	285),	G/TBT/M/52,	para	58.		
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only	need	 to	be	published.	Therefore,	 the	request	 for	an	update	on	 the	regulatory	process	

provides	 a	more	precise	 information	on	 the	modalities	of	 implementation	of	 the	measure,	

ensuring	 predictability	 to	 the	 concerned	Member,	 as	well	 as	 the	 entire	Membership.	 This	

information	will	then	also	be	accessible	to	any	stakeholder	either	through	the	WTO	Member,	

or	at	the	lecture	of	the	Committee	meeting	minutes.	For	instance,	regarding	India’s	proposed	

Order	on	Electronics	and	Information	Technology	Goods,	the	United	States		

“expressed	confusion	as	to	whether	the	Order	was	a	proposed	or	final	measure,	given	that	

the	published	measure	included	an	entry	into	force	timeframe	and	did	not	specify	a	final	or	

revised	measure	being	issued	before	then.”169	

c) Request	for	clarification	on	scope	or	requirements	

Like	the	requests	for	information	on	process,	requests	for	clarification	of	the	scope	or	of	the	

measure’s	 requirements	 aim	 to	 complement	 the	 insufficient	 description	 given	 in	 the	

notification	 or	 otherwise	 available,	 in	 particular	 to	 determine	 whether	 the	 measure	 is	

applicable	to	them.		

In	this	sense,	Indonesia,	as	a	major	producer	of	palm	oil,	required	information	from	the	EU	

on	its	measure	regarding	the	labelling	of	vegetable	oils,	asking	the	EU	to	“clarify	whether	the	

term	vegetable	oil	therein	applied	to	palm	oil	only	or	also	to	rape	seed	oil.”170		

The	clarification	on	the	measure’s	requirements	can	go	into	concrete	issues,	to	understand	

its	 true	 implications	 and	 possible	 costs.	 This	 reflects	 the	 technical	 nature	 of	 STCs,	 truly	

seeking	clarification	for	traders.		

For	 instance,	 concerned	with	a	draft	French	measure	 containing	 labelling	 requirements	of	

recyclable	products,	the	US:		

																																																								

169	India	-	Electronics	and	Information	Technology	Goods	(Requirements	for	Compulsory	Registration)	Order,	

2012	(TBT	ID	367),	para.	2.4		
170	G/TBT/M/64/Rev.1,	para	2.59	
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“(…)	asked	clarification	about	at	what	point	in	the	supply	chain	the	labels	could	be	affixed:	in	

the	country	of	origin	or	in	a	bonded	warehouse?	The	US	also	asked	for	clarification	on	where	

the	logo	was	required	to	be	placed	and	how	large	the	logo	was	required	to	be.”171	

In	the	SPS	context,	similar	requests	for	information	also	arise.	This	was	the	case	regarding	a	

US	measure	that	India	wanted	to	understand	better:		

“The	 representative	 of	 India	 expressed	 the	 need	 to	 understand	 the	 proposed	 legislation.	

Indian	industry	had	questions	regarding	the	duration	of	the	registration	process,	whether	it	

was	 modelled	 on	 international	 standards,	 whether	 foreign	 government	 and	 sector	

associations	would	be	notified	before	or	after	a	food	facility	was	inspected,	and	how	the	fast-

track	 process	 for	 registration	 would	 work.	 Once	 it	 had	 a	 better	 understanding	 of	 this	

process,	India	would	seek	further	clarification.”172	

	

In	 some	cases,	Members	go	beyond	asking	 for	 information	 for	 themselves,	 requesting	 that	

requirements	of	a	measure	be	clarified	directly	 in	 the	measure.	For	 instance,	when	the	EU	

considered	 that	Ukraine’s	draft	 technical	 regulation	on	 the	 labelling	of	 foodstuff	 contained	

unclear	requirements	which	might	be	discriminatory,	it	

“requested	 that	Ukraine	 authorities	 review	and	 clarify	 requirements	 for	mandatory	origin	

labelling,	since	as	currently	formulated,	the	requirements	seemed	to	apply	only	to	imported	

products.”173	

	

	

																																																								

171	France	–	Recycling	Triman	Mark:	"Draft	Decree	on	a	common	set	of	symbols	informing	the	consumer	about	

recyclable	 products	 subject	 to	 a	 system	 of	 extended	 producer	 responsibility	 associated	 with	 waste	 sorting	

instructions"	(TBT	ID	420),	G/TBT/M/62,	para	2.53	
172	US	2009	Food	Safety	Enhancement	Act	(SPS	ID	299),	G/SPS/R/59,	para	22.		
173	Ukraine	–	Draft	Technical	Regulation	on	the	labelling	of	foodstuff	(TBT	ID	293),	G/TBT/M/53,	para	83.		
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2. Lack	of	transparency	regarding	a	draft	measure	

Beyond	 asking	 for	 information,	 Members	 also	 frequently	 flag	 the	 lack	 of	 transparency	 of	

regulating	Members,	 in	other	words,	 the	absence	of	disclosure	of	draft	measures,	whether	

through	publication	or	notification.174		

Lack	 of	 compliance	 with	 transparency	 obligations	 is	 difficult	 to	 enforce	 through	 dispute	

settlement.	Regulatory	transparency	is	indeed	not	an	end	in	itself:	it	is	the	means	that	allows	

all	Members	and	traders	to	be	informed	of	measures	that	might	have	a	negative	impact	on	

trade.	As	 such,	 going	 through	 the	 burdensome	process	 of	 adjudicating	 because	 a	measure	

does	not	comply	with	transparency	obligations	seems	by	itself	disproportionate,	all	the	more	

that	the	remedies	that	could	be	obtained	would	likely	be	unsatisfactory.		

The	multilateral,	yet	informal,	context	of	Committee	meetings	seems	therefore	to	be	a	more	

appropriate	setting	to	note	lack	of	compliance	with	transparency	obligations	and	encourage	

a	Member	 to	 comply.	 TBT	 STCs	 reflect	 this,	 given	 that	 47	%	of	 concerns	 in	 the	 examined	

period	 raise	 lack	of	 transparency	as	an	 issue.	 	This	 is	however	much	 less	 the	case	 for	SPS	

STCs,	which	mention	transparency	only	in	24%	of	the	STCs	of	the	examined	period.		

Publication	 is	 rarely	 mentioned,	 likely	 because	 notification	 is	 more	 effective	 in	 bringing	

information	to	foreign	traders	and	WTO	Members,	whereas	publication	is	more	important	at	

the	 domestic	 level.	 Five	 TBT	 concerns	 during	 the	 examined	 period	 raise	 the	 issue	 of	

publication,	 whereas	 61	 TBT	 STCs	 mention	 the	 obligation	 of	 notification.	 No	 concerns	

mention	publication	 in	 the	 SPS	 committee	 in	 the	 examined	period,	while	19	SPS	 concerns	

raised	the	lack	of	notification	or	inappropriate	notification.		

Failure	 to	 notify	 is	 generally	 underlined	 because	 of	 the	 other	 rights	 that	 are	 therefore	

affected,	 in	 particular	 the	 opportunity	 to	 provide	 comments.	 36	 TBT	 STCs	 do	 however	

explicitly	request	for	notification	or	indicate	failure	to	notify.		

																																																								

174	The	other	obligations	that	 fall	under	“transparency	obligations”	are	reflected	 in	other	sections,	because	of	

their	 differing	 function:	 eg.	 predictability	 for	 the	 obligation	 of	 providing	 a	 reasonable	 delay,	 or	 opening	

regulatory	dialogue	for	comments	to	notifications.			
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Raising	concern	about	a	Chinese	measure	on	food	additives,	the	US	took	the	opportunity	to	

remind	China	about	its	transparency	obligations,	both	publication	and	notification:	

“Procedurally,	 this	 measure	 was	 not	 published	 in	 draft	 form,	 thereby	 preventing	

interested	 stakeholders	 from	 submitting	 their	 comments.	 	 The	measure	 claimed	 to	

have	two	objectives,	namely	ensuring	food	quality	(a	TBT	issue)	and	food	safety	(an	

SPS	 issue).	 	 Nevertheless,	 the	 measure	 was	 not	 notified	 to	 either	 the	 TBT	 or	 SPS	

Committee,	despite	the	fact	that	the	measure	appeared	to	have	taken	effect	less	than	

six	weeks	after	it	was	announced	by	China.”175	

Failure	to	notify	is	also	flagged	more	simply,	with	a	reminder	of	the	legal	obligation	included	

in	the	Agreement,	as	was	done	by	Canada	when	concerned	with	a	measure	by	the	Russian	

Federation:		

“The	 representative	 of	 Canada	 expressed	 disappointment	 that	 this	 measure,	 as	

required	 by	 Articles	2.9	 of	 the	 TBT	 Agreement,	 had	 not	 been	 notified	 to	 the	 TBT	

Committee.”176	

This	 can	 be	 the	 opportunity	 for	 the	 regulating	 Member	 to	 explain	 the	 reason	 for	 not	

notifying,	which	may	be	its	limited	effect	on	trade	or	the	early	stage	of	the	draft	for	instance.		

In	response	to	Canada’s	concern,	Russia	indicated	it	had	not	notified,	because	the	measure	at	

stake	did	not	introduce	new	requirements.	

Beyond	 individual	measures	 that	 have	not	 been	notified,	Members	 use	 the	 opportunity	 of	

STCs	 to	underline	systemic	 failures	 to	 notify	by	certain	countries.	This	goes	beyond	one	

particular	measure	that	creates	a	trade	barrier:	it	reflects	a	more	longstanding	concern	and	

importantly	 encourages	 the	 regulating	 Member	 to	 reconsider	 its	 practices	 and	 make	 the	

necessary	institutional	changes.		

																																																								

175	China	-	Specification	for	Import	and	Export	of	Food	Additives	Inspection,	Quarantine	and	Supervision	(2011	

No.	52)	-	Disclosure	of	formulas	for	imported	food	additives	(TBT	ID	326),	G/TBT/M/55,	para.	34.		
176	Russia	 –	 Federal	 Service	 for	Market	Regulation	 (FSR)	 -	New	Provisions	 for	 the	Mandatory	Notification	of	

Liquor	Products	(TBT	ID	412),	G/TBT/M/62,	para	2.17.		
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For	 instance,	 taking	 the	 occasion	 of	 Indonesia’s	 lack	 of	 notification	 of	 new	 mandatory	

labelling	 requirements,	 the	 EU,	 supported	 by	 the	 US	 on	 this	 point,	 “…	 drew	 Indonesia's	

attention	to	the	fact	that	this	was	already	the	third	occurrence	in	a	short	period	of	time	that	

legislation	 containing	 important	 requirements	 affecting	 a	 large	 number	 of	 goods	 had	 not	

been	notified	 to	 the	TBT	Committee.	 	The	 representative	of	 the	European	Union	regretted	

this	omission.”177	In	 this	particular	 case,	 Indonesia	did	 indeed	notify	 the	measure	a	month	

after	 the	 STC	 had	 been	 first	 raised,	 and	 this	 was	 acknowledged	 by	 the	 EU	 at	 the	 next	

meeting.178		

A	 similar	 concern	 was	 raised	 by	 Canada,	 the	 EU,	 Costa	 Rica,	 Brazil,	 Chile	 and	 the	 United	

States	regarding	Ecuador’s	systematic	failures	to	notify:			

“While	 Canada	 recognized	 that	 occasional	 lapses	 could	 occur	 for	 any	 Member,	

systemic	 late	notifications	were	of	 concern.	 Since	October	2013,	 there	had	been	41	

notifications	 from	 Ecuador,	 18	 of	 which	 had	 been	 notified	 well	 after	 the	 relevant	

measures	had	entered	into	force.”179	

Ecuador	was	 indeed	undergoing	significant	domestic	reforms,	and	 it	acknowledged	that	 in	

this	context,	“there	were	weaknesses	both	in	the	regulations	themselves,	but	also	of	a	more	

institutional	nature.”	It	indicated	that	it	was	working	on	improving	its	notification	processes,	

and	took	Members’	comments	into	account.180		

In	addition	to	failures	to	notify,	Members	also	note	when	notification	has	been	submitted	to	

the	wrong	Committee	or	in	the	wrong	format.	 Indeed,	incorrect	notification	may	prevent	

																																																								

177	Indonesia	 –	 Labelling	 Regulations	 (Ministry	 of	 Trade	 Regulation	 62/2009	 and	 22/2010)	 (TBT	 ID	 279),	

G/TBT/M/52,	para.	26.		
178	The	 Indonesian	 notification	 can	 be	 found	 at	 G/TBT/N/IDN/47.	 However,	 the	 notification	 was	 made	

although	the	measure	had	already	entered	into	force.	This	was	noted	by	the	EU	at	the	subsequent	meeting,	but	

did	not	represent	the	central	issue	in	the	STC,	which	was	discussed	at	five	TBT	Committee	meetings.		
179	Ecuador	–	Systematic	 failure	 to	publish	notices	at	an	early	appropriate	stage	(TBT	ID	414),	G/TBT/M/52,	

para	2.21.		
180	Ibid,	para	2.26.		
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the	information	from	getting	to	the	interested	parties:	for	instance,	if	the	notification	is	done	

to	 the	wrong	Committee,	 the	wrong	delegates	will	be	 informed,	 and	may	 therefore	not	be	

qualified	to	the	estimate	the	legality	or	the	effects	of	the	measure.	Notifications	made	to	the	

import	licensing	committee	or	to	the	SPS	or	TBT	Committees	are	therefore	sometimes	raised	

in	 the	 SPS	 and	 TBT	 Committees,	 when	 relevant,	 asking	 for	 notification	 to	 the	 right	

Committee.181 	Such	 STCs	 allow	 to	 draw	 the	 attention	 of	 all	 relevant	 delegates	 to	 the	

measures	 wrongfully	 notified,	 whether	 or	 not	 the	 concern	 is	 then	 followed	 up	 with	 the	

correct	notification.		

In	 addition,	 the	 use	 of	 the	 wrong	 notification	 format	 may	 deprive	 Members	 from	 the	

opportunity	to	comments.	This	would	be	the	case	for	notifications	of	new	measures	making	

changes	 but	 notified	 by	way	 of	 addenda,	 or	measures	 notified	 as	 emergency	 notifications	

without	being	justified	by	urgent	circumstances.		

In	 this	 sense,	 pursuing	 on	 their	 previous	 concern	 regarding	 Ecuador’s	 failures	 to	 notify,	

Canada	was	concerned	that	when	Ecuador	did	notify,	it	then	used	the	emergency	format:		

“Although	 [failure	 to	 notify]	 was	 troubling	 in	 itself,	 given	 that	 Members'	 right	 to	

comment	 had	 been	 violated,	 Canada	 was	 more	 troubled	 by	 Ecuador's	 decision	 to	

invoke	Articles	2.10	and	5.7	(urgency).	In	Canada's	view,	changes	to	rules	concerning	

cosmetics,	french	fries,	energy	efficiency	and	surface	tension	agents	did	not	qualify	as	

"urgent	 problems	 of	 safety,	 health,	 environmental	 protection	 or	 national	 security".		

This	was	a	misapplication	of	a	key	provision	of	the	TBT	Agreement,	which	diluted	the	

meaning	and	intent	of	the	emergency	provisions.”182	

In	 this	 same	concern,	 the	EU	underlined	 the	negative	effects	 that	 the	wrongful	 emergency	

notification	had	had	for	its	exports:	

																																																								

181	See	for	example:	Indonesia	-	Permits	on	horticultural	products	(SPS	ID	343);	France	-	Ban	on	Bisphenol	A	

(SPS	ID	346);	Malaysia	–	Draft	Protocol	for	Halal	Meat	and	Poultry	Production	(TBT	ID	317).		
182	Para.	2.21	
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“The	adoption	of	this	technical	regulation	under	the	emergency	procedure	had	caused	

a	total	block	of	cosmetic	exports	from	the	EU	to	Ecuador.”183	

The	timing	of	notification	is	an	important	attribute	to	guarantee	that	comments	may	still	be	

made	 and	 the	 draft	 may	 still	 be	 amended	 accordingly.	 In	 this	 sense,	 Members	 often	

underline	the	importance	of	complying	with	notification	obligations	at	an	early	appropriate	

stage	in	the	regulatory	process	for	the	purpose	of	taking	comments	from	other	Members	into	

account:		

“While	 the	decree	had	been	under	development	 for	 some	 time,	 and	was	now	 in	 its	

14th	draft,	it	was	still	not	notified	to	the	WTO.		Australia	recalled	that	the	notification	

of	 proposed	measures	 at	 an	 early	 appropriate	 stage,	 together	with	 an	 indication	 of	

their	objective	and	rationale,	was	essential	so	as	to	allow	comments	to	be	taken	into	

account	 and	 amendments	 to	 be	 introduced,	 before	 the	 proposed	measures	 entered	

into	force.		Australia	therefore	urged	Vietnam	to	notify	Decree	40	to	the	WTO	so	that	

concerns	 could	 be	 taken	 into	 account	 when	 finalizing	 the	 final	 version	 of	 the	

measure.”184	

Finally,	 even	 when	 notifying,	 Members	 need	 to	 take	 into	 account	 the	 addressees	 of	

information,	 by	 providing	 sufficient	 time	 to	 process	 the	 volume	 of	 information	 disclosed.	

Indeed,	an	overload	of	notifications,	when	not	accompanied	by	sufficient	details	and	time	for	

comments,	may	deprive	 the	notifications	 from	 their	effet	utile	 because	of	 the	difficulty	 for	

other	 Members	 and	 concerned	 stakeholders	 to	 process	 the	 information.	 Such	 a	 case	 was	

flagged	 in	 the	 SPS	 Committee	 regarding	 China’s	 numerous	 notifications	 regarding	 food	

safety:		

																																																								

183	Ibid.		
184	Viet	Nam	–	Regulations	relating	to	liquor	production	and	trading	(TBT	ID	349),	G/TBT/M/57,	para	36	
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“China	had	submitted	almost	100	SPS	notifications	on	 food	additives	 in	a	 few	days,	

providing	only	a	15	days	deadline	 for	comments.	None	of	 the	notifications	 included	

references	to	the	original	text.”185	

China	 replied	 to	 this	 concern	by	explaining	 that	 the	notifications	concerned	 texts	 that	had	

been	 applied	 international	 standards,	 and	 therefore	 had	 minimal	 trade	 effects,	 and	 the	

concern	was	no	longer	raised	in	the	Committee	discussions.186		

B. Influence	of	regulatory	process	

By	 fostering	dialogue	 on	 the	 quality	 of	 regulations,	 STCs	 contribute	 to	 information	 in	 two	

directions:	on	one	hand,	they	offer	the	concerned	Member	the	information	it	is	searching,	be	

it	regarding	the	methodologies	used	to	justify	a	measure,	the	results	of	the	risk	analysis	that	

conducted	or	the	other	regulatory	options	envisaged,	for	instance.	On	the	other	hand,	such	

STCs	 provide	 the	 regulating	 Member	 feedback	 on	 their	 domestic	 measure.	 This	 may	 be	

useful	 because	 of	 the	 insights	 it	 may	 gain	 on	 other	 alternatives	 or	 different	 scientific	

evidence	to	consider,	or	simply	because	of	information	on	the	costs	the	measure	has	beyond	

its	borders.	Indeed,	domestic	RIAs	do	not	necessarily	provide	the	sufficient	 information	on	

cross-border	 effects.	 This	 function	 of	 the	 STC	 is	 therefore	 crucial	 for	 both	 regulating	 and	

concerned	Members	as	a	tool	for	regulatory	cooperation.		

The	STCs	raised	show	that	there	is	an	important	demand	for	a	forum	to	cooperate	about	the	

domestic	 regulatory	 process.	 Indeed,	 the	 STCs	 offer	 the	 multilateral	 complement	 for	 the	

bilateral	regulatory	dialogue	that	the	Agreements	require	at	the	bilateral	level:	the	presence	

of	 all	 Members	 and	 of	 the	 Secretariat	 provide	 incentives	 for	 the	 regulating	 Member	 to	

respond	 to	 comments.	 Therefore,	 Members	 raise	 concerns	 both	 of	 procedural	 nature,	

because	 Members	 rights	 to	 make	 comments	 have	 not	 been	 guaranteed,	 thus	 depriving	

Members	from	the	opportunity	to	provide	inputs,	or	more	on	substance,	initiating	a	form	of	

regulatory	cooperation	within	the	SPS	and	TBT	Committees.		

																																																								

185	China's	SPS	Notification	Practices	(SPS	ID	296),	G/SPS/R/59,	para	15.		
186	Ibid,	para	16.		
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Given	 the	 public	 and	 multilateral	 setting	 of	 the	 STCs,	 the	 information	 gained	 by	 the	

concerned	Member	is	also	extended	to	the	entire	WTO	Membership,	thus	allowing	them	to	

be	spectators	of	regulatory	dialogue,	if	not	actors.	

1. Influence	on	the	domestic	process	

a) No	opportunity,	consideration,	or	response	to	comments	

The	 first	 level	 of	 regulatory	 cooperation	 enabled	 by	 SPS	 and	 TBT	 Agreements	 is	 the	

opportunity	 to	 make	 comments	 to	 notifications.187	As	 mentioned	 above,	 this	 obligation	

entails	 the	 right	 for	 other	Members	 to	make	 comments	 to	 draft	 regulations,	 but	 also	 the	

obligation	for	the	regulating	Member	to	discuss	these	comments	and	to	take	the	comments	

and	results	of	the	discussions	into	account.	

This	remains	a	bilateral	dialogue	between	WTO	Members	and	is	not	centralized	by	the	WTO	

Secretariat.	 It	 is	 therefore	 difficult	 to	monitor	 the	 implementation	 of	 these	 obligations,	 or	

even	to	assist	 in	 implementation.	 In	this	context,	 the	failure	to	provide	the	opportunity	for	

comments	bilaterally	is	raised	at	the	multilateral	level	in	STCs.	In	the	examined	period,	33%	

of	TBT	STCs	raise	concern	in	relation	with	comments	to	notifications,	and	18%	of	SPS	STCs	

do	so.		

Whereas	 timely	notifications,	centralized	by	the	WTO,	open	the	possibility	 for	Members	 to	

be	aware	of	draft	regulations	that	a	new	draft	is	in	preparation,	the	time	left	for	comments	

after	 notification	 and	 before	 adoption	 allows	 Members	 to	 contribute	 to	 each	 other’s	

domestic	 regulatory	 processes.	 This,	 as	 previously	 mentioned,	 is	 important	 to	 reduce	

regulatory	 heterogeneity	 and	 thus	 barriers	 to	 trade	 that	 may	 result	 from	 differing	

regulations.	Therefore,	when	Members	have	not	notified,	or	have	notified	without	sufficient	

opportunity	 for	 comments,	 they	 may	 request	 for	 such	 an	 opportunity	 through	 the	

intermediary	 of	 an	 STC,	 presumably	 when	 such	 requests	 have	 not	 been	 granted	 after	

bilateral	demands.			

																																																								

187	Article	2.9.4	and	5.6.4	of	the	TBT	Agreement;	and	article	5.d	Annex	B	to	the	SPS	Agreement.		
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For	instance,	the	US,	concerned	with	a	EU	measure	that	prohibited	the	use	and	sale	of	seeds	

treated	 with	 certain	 plant	 protection	 products,	 asked	 for	 the	 comment	 period	 to	 be	

extended:		

“The	European	Union	had	provided	 an	unusually	 short	 comment	 period	 of	 only	 11	

days.	 Given	 the	 complexity	 of	 this	 technical	 measure,	 the	 United	 States	 asked	 the	

European	 Union	 to	 extend	 the	 comment	 period	 to	 the	 recommended	 60-days,	 to	

allow	trading	partners	to	review	and	provide	comments.”188		

Even	 though	comment	period	 is	provided,	 responses	are	not	always	sent	 in	writing	 to	 the	

commenting	Members.	When	 this	 is	 the	 case,	 Members	 use	 the	 Committees	 to	 obtain	 an	

answer.		

In	a	concern	on	Russian	provisions	 for	notification	of	 liquor	products,	Canada	regretted	 in	

front	 of	 the	 TBT	 Committee	 that	 the	 Russian	 federation	 had	 not	 replied	 to	 its	 concerns	

initially	voiced	bilaterally.	The	delegate:		

“…said	that	the	letter	Canada	had	sent	to	Russia	on	1	October	2013	expressing	these	

concerns	had	still	not	been	replied	to.”189	

As	a	 response,	Russia	provided	a	detailed	 response	 in	 the	Committee,	 and	Canada	did	not	

reiterate	its	concern	afterwards.			

Finally,	 in	 addition	 to	 the	 questions	 relating	 to	 opportunity	 or	 response	 to	 comments,	

Members	also	underline	their	request	for	their	comments	to	be	taken	into	consideration	in	

the	measure	in	question.		

For	instance,	in	the	SPS	Committee,	Panama	noted	that	a	recent	notification	by	Costa	Rica	on	

the	maximum	 residual	 limits	 (MRLs)	 for	medicines	 of	 live	 animals	was	 in	 fact	 already	 in	

place.	In	this	context:		

																																																								

188	European	Union	-	Prohibition	of	use	and	sale	of	treated	seeds	(SPS	ID	350),	para.	3,57.		
189	Russia	–	Federal	Service	for	Market	Regulation	(FSR)	(TBT	ID	412),	Ibid.	at	note	176.		
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“Panama	asked	Costa	Rica	to	explain	how	it	had	provided	for	a	reasonable	period	of	

time	for	Members	to	make	comments;	how	those	comments	were	taken	into	account;	

and	 how	 its	 trading	 partners	 had	 been	 informed	 about	 the	 content	 of	 the	

Directive.”190	

Costa	Rica	replied	that	it	had	only	notified	for	transparency	purposes,	because	the	measure	

was	based	on	an	international	standard.	As	a	result,	it	argued	that	it	did	not	need	to	provide	

a	comment	period.191		

In	a	more	adamant	way,	India	insisted	that	Chinese	Taipei	take	into	account	its	comments	on	

a	measure	posing	new	requirements	regarding	roasted	and	powdered	coffee:		

“Chinese	 Taipei's	 requirements	 would	 adversely	 affect	 India's	 growing	 exports	 of	

coffee.	 India	 urged	Chinese	Taipei's	 competent	 authority	 to	 take	 into	 consideration	

India's	comments	when	finalizing	the	measure	on	tolerances	of	mycotoxins	in	foods.”	

The	 concern	 was	 joined	 by	 other	 Members	 and	 Chinese	 Taipei	 ended	 up	 modifying	 the	

measure	in	accordance	with	the	comments	received.	The	concern	was	reported	resolved	by	

the	 EU.192	This	 STC	 illustrates	 the	 complementarity	 between	 bilateral	 comments	 to	 draft	

measures	 and	 the	 multilateral	 dialogue	 in	 order	 to	 influence	 a	 domestic	 measure	 in	 the	

direction	 of	 a	 less	 restrictive	 alternative.	 Both	 in	 the	 SPS	 and	 TBT	 Committees,	Members	

raise	 concern	 regarding	 the	 substance	 of	 the	 concern,	 to	 participate	 in	 the	 regulating	

Members’	domestic	rule-making.		

b) Time	to	adapt	

When	Members	foresee	considerable	costs	and	delays	in	adapting	to	the	new	requirements	

of	a	foreign	Member,	they	request	for	a	certain	delay	before	the	measure’s	entry	into	force.	

Such	 a	 delay	 fits	 under	 the	 ‘transparency’	 obligations	 under	 article	 2.12,	 5.9	 of	 the	 TBT	

																																																								

190	Costa	Rica	-	MRLs	for	veterinary	medicines	in	live	animals	(SPS	ID	349),	para.	3.55	
191	Ibid.	para	3.56.	
192	Chinese	Taipei	-	MRLs	for	roasted	and	powdered	coffee	(SPS	ID	334),	G/SPS/R/67,	para	20	et	seq.		
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Agreement	and	Annex	B.2	to	the	SPS	Agreement,	because	a	‘reasonable	interval’	must	be	left	

between	 publication	 and	 entry	 into	 force.	 The	 concerns	 that	 are	 raised	 relate	 to	 the	

‘reasonable’	character	of	the	interval.	They	represent	35%	of	all	TBT	STCs	of	the	examined	

period,	but	only	4%	of	the	SPS	STCs.			

The	 lack	of	 sufficient	 time	 to	adapt	 can	be	directly	 related	 to	 the	absence	of	 transparency	

around	 the	 measure.	 In	 the	 US	 concern	 about	 China’s	 new	 provision	 on	 the	 General	

Administration	 of	 Quality	 Supervision,	 Inspection	 and	Quarantine,	 in	which	 it	 complained	

about	 lack	 of	 publication	 and	 notification,	 the	 US	 noted	 that	 lack	 of	 publication	 and	

notification,	and	as	a	result	the	lack	of	time	for	producers	to	adapt	to	the	measure:		

‘[Because	 the	 measure	 was	 neither	 published	 nor	 notified]	 China	 did	 not	 grant	

sufficient	adaptation	time	to	importers	before	the	specification	entered	into	force’193	

The	‘reasonable	interval’	is	considered	to	be	no	less	than	six	months	(WTO	2001).	Members	

sometimes	raise	concern	because	the	proposed	delay	is	much	shorter	than	these	six	months,	

and	others	because	their	traders	would	need	more	time.			

	

The	EU	requested	for	a	six	month	implementation	period	for	Korea’s	measure	setting	a	new	

self-certification	 of	 motor	 vehicles.	 Learning	 about	 an	 implementation	 measure	 that	 was	

published	and	entered	into	force	the	same	day,	the	European	Union	asked	Korea	to:	

‘…suspend	 [its]	 application	 until	 Members	 have	 had	 an	 opportunity	 to	 provide	

comments,	which	should	be	taken	into	account.	It	also	requested	Korea	to	provide	a	

reasonable	period	-	of	at	least	six	months	-	between	the	publication	of	the	Guidelines	

and	their	entry	into	force.’194	

																																																								

193	China	-	Specification	for	Import	and	Export	of	Food	Additives	Inspection,	Quarantine	and	Supervision	(2011	

No.	52)	-	Disclosure	of	formulas	for	imported	food	additives	(TBT	ID	326),	G/TBT/M/55,	para.	34.	
194	Korea	 -	 Draft	 amendment	 of	 Ordinance	 and	 Regulation	 of	 Motor	 Vehicle	 Control	 Act	 (IMS	 ID	 376),	

G/TBT/M/59,	§2.57.		
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In	response,	Korea	granted	a	three	months	grace	time	for	manufacturers	to	adapt.	195	

Some	 Members	 ask	 for	 considerably	 more	 time	 because	 of	 specific	 circumstances.	 For	

instance,	 in	 their	 concern	 regarding	 EU’s	 regulation	 on	 cadmium	 in	 cocoa,	 Ecuador	 and	 a	

number	 of	 other	 countries	 supporting	 its	 concern	 requested	 the	 EU	 to	 extend	 the	 date	 of	

implementation.	Without	providing	particular	justifications	as	to	why	this	would	be	justified,	

they:		

‘(…)	requested	that,	 if	 the	new	measure	were	adopted,	 the	European	Union	allow	a	

transition	 period	 of	 at	 least	 five	 years,	 to	 permit	 producers	 to	 adapt	 to	 the	

measures.’196	

Taking	 note	 of	 this	 concern,	 the	 European	 Union	 responded	 that	 a	 ‘reasonable	 transition	

period	would	be	provided’.197		

Japan	 gave	 further	 explanations	 to	 justify	 its	 request	 for	 postponing	 entry	 into	 force	 of	

India’s	new	measure	on	electronics	and	information	technology	goods:		

‘The	representative	of	 Japan	requested	that	 India	postpone	the	enforcement	date	of	

the	 Electronics	 and	 Information	 Technology	 Goods	 (Requirements	 for	 Compulsory	

Registration)	 Order	 2012.	 He	 noted	 that	 Article	 3	 of	 the	 Order	 prohibited	

manufacturing,	storing	for	sale,	importing,	selling	or	distributing	products	which	did	

not	 conform	 to	 the	 Order	 after	 the	 enforcement	 date	 of		

3	 April	 2013,	 which	 was	 six	 months	 from	 the	 date	 of	 publication	 in	 the	 Official	

Gazette.	 However,	 Japanese	 industry	 estimated	 that	 it	 would	 take	 more	 than	 nine	

months	to	comply	with	all	requirements	in	the	Order.	He	additionally	noted	a	lack	of	

testing	 laboratory	 capacity	 in	 relation	 to	 the	Order;	 India	 had	designated	 only	 four	

testing	 laboratories,	 all	 of	 which	 were	 located	 in	 India.	 For	 these	 reasons,	 the	

																																																								

195	Ibid.	§2.58.		
196	EU	regulations	on	cadmium	in	cocoa	(SPS	ID	325),	G/SPS/R/67,	para.	141.		
197	Ibid.	para.	142.		
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representative	requested	that	India	postpone	entry	into	force	to	12	months	from	the	

date	of	publication	in	the	Official	Gazette,	at	the	earliest.’	198	

India	stated	that	a	seven	month	adaptation	period	would	be	ensured	after	publication	of	the	

measure.	 As	 the	 concern	 persisted	 over	 six	 meetings	 and	 was	 raised	 by	 six	 members	

altogether,	 India	 was	 brought	 to	 postpone	 the	 implementation	 of	 the	 measure	 regarding	

certain	products	up	to	1	June	2016.199	

	

Overall,	the	STCs	raised	both	in	the	SPS	and	TBT	Committees	are	largely	composed	of	efforts	

to	influence	other	Members	in	their	domestic	rule-making,	within	the	limits	of	the	SPS	and	

TBT	 Agreement’s	 legal	 framework.	 The	 multilateral	 and	 public	 setting	 offered	 by	 the	

Committees	provides	more	effective	means	for	inputs	to	be	taken	into	account	and	for	other	

Members	to	become	aware	and	potentially	join	regulatory	dialogue.	The	Committee	setting	

in	 presence	 of	 the	WTO	 Secretariat,	 regardless	 of	 its	 passive	 role,	 allows	 to	maintain	 the	

regulatory	cooperation	focused	on	the	objective	of	ensuring	effective	implementation	of	the	

SPS	 and	 TBT	 Agreements.	 The	 SPS	 and	 TBT	 Agreements	 on	 the	 one	 hand	 allow	 the	

regulating	Members	to	choose	their	own	regulations	as	long	as	they	accept	certain	criteria	of	

regulatory	quality,	and	on	the	other	hand	allow	for	concerned	Members	to	require	a	certain	

level	of	objectivity	from	regulating	Members.	

2. The	necessity	of	a	measure	

As	we	saw	in	Part	I,	the	SPS	and	TBT	Agreements	both	include	provisions	that	set	a	certain	

requirement	 for	 the	efficiency	of	domestic	 regulations:	 simply	put,	 they	must	not	be	more	

trade	restrictive	than	necessary.		

																																																								

198	India	-	Electronics	and	Information	Technology	Goods	(Requirements	for	Compulsory	Registration)	Order,	

2012	(ID	367),	G/TBT/M/59,	para	2.2.		
199	Ibid.	See:	G/TBT/M/68,	para	2.128.		
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The	 “necessity”	 of	 a	 measure	 is	 relative	 to	 the	 objective	 pursued	 and	 to	 the	 scientific	

evidence	 used.	 Unavoidably,	 the	 differing	 objectives	 and	methodological	 approaches	 vary	

among	the	164	Members	of	the	WTO,	entailing	additional	costs	relative	to	each	market.			

The	possibility	to	discuss	the	‘necessity’	of	domestic	measures	at	a	draft	stage	compensates	

for	the	negative	integration	approach	of	the	WTO	Agreements:	while	Members	remain	free	

to	choose	their	policy	measures,	they	do	have	to	take	comments	into	account.	This	may	help	

influence	the	regulatory	process	and	help	aligning	domestic	policies	or	reducing	the	burdens	

that	might	result	from	regulatory	divergence.	

Transparency	is	therefore	particularly	key	for	the	implementation	of	the	obligation	to	adopt	

measures	that	do	not	create	unnecessary	barriers	to	trade.		

The	variety	of	obligations	specific	to	both	agreements	is	reflected	in	the	SPS	STC	discussions.		

Articles	 2.2	 and	 article	 5.1.2	 of	 the	 TBT	 Agreement	 set	 that	 Members	 shall	 not	 adopt	

technical	 regulations	 and	 conformity	 assessment	 procedures	 (respectively)	 that	 are	more	

trade-restrictive	 than	 necessary	 to	 fulfil	 a	 legitimate	 objective,	 taking	 account	 of	 the	 risks	

non-fulfilment	 would	 create.	 Article	 2.2	 of	 the	 SPS	 Agreement	 sets	 that	 Members	 shall	

ensure	that	their	SPS	measures	are	applied	only	to	the	extent	necessary	to	protect	human,	

animal	or	plant	life	or	health,	based	on	scientific	principles.	

The	 general	 requirement	 of	 “necessity”	 is	 raised	 in	 both	 Committees,	 though	much	more	

significantly	 in	the	TBT	Committee.	62%	of	all	TBT	STCs	raise	the	 issue	of	necessity	of	 the	

domestic	 regulation,	whereas	 only	 30%	 of	 SPS	 STCs	 do	 so.	 These	 STCs	 relate	 only	 to	 the	

concern	 that	 there	 is	 an	 unnecessary	 barrier	 to	 trade.	 Those	 that	 raise	 the	 issue	 of	 the	

rationale	for	the	measure,	be	it	the	legitimate	objective	pursued	by	the	measure	(TBT)	or	the	

scientific	basis	for	the	measure	(SPS),	are	raised	very	frequently	as	well,	and	can	therefore	

be	distinguished.		

The	 lower	 share	 of	 “necessity”	 concerns	 in	 the	 SPS	 Committee	 can	 be	 explained	 by	 the	

distinction	 of	 ‘necessity’	 concerns	 from	 the	 concerns	 regarding	 the	 scientific	 evidence	

justifying	the	measure.	When	concerns	regarding	both	are	considered	together	as	they	are	in	

article	2.2	of	the	SPS	Agreement,	this	represents	a	total	of	65%	of	all	SPS	STCs.	Considering	
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Necessity	and	legitimate	objectives	as	one	same	issue	in	the	TBT	Committee	brings	the	share	

of	discussions	around	article	2.2	of	the	TBT	Agreement	to	76%	of	all	STCs.		

Members	concerned	with	the	necessity	of	a	measure	raise	the	issue	from	two	sides:	on	one	

hand,	they	ask	about	the	rationale	of	the	measure,	and	on	the	other	hand	they	flag	the	costs	

of	 compliance	 with	 the	 proposed	 requirements.	 In	 between,	 concerned	Members	 request	

that	 the	 regulating	 Member	 provide	 an	 explanation	 on	 the	 proportionality	 to	 the	 risk	 at	

stake.			

Discussions	relative	to	‘necessity’	show	the	cooperative	efforts	that	Members	go	through	to	

find	 a	mutually	 satisfactory	measure.	 Indeed,	while	 the	 concern	of	 the	Member	 raising	 an	

STC	essentially	 focuses	on	 lowering	 the	 trade	restrictiveness	and	 the	regulating	State	may	

have	various	reasons	 for	choosing	a	 specific	measure,	 the	 framework	provided	by	 the	SPS	

and	TBT	Agreements	embeds	the	adoption	of	the	measures	within	certain	limits,	such	as	the	

pursuit	of	 a	 legitimate	objective	or	 the	 foundation	on	 scientific	 evidence,	 thus	 limiting	 the	

level	of	power	balance	that	could	enter	into	play	in	the	regulatory	discussions	and	ensuring	a	

certain	level	of	regulatory	quality.		

a) Rationale	of	the	measure	

The	reason	behind	the	choice	of	a	certain	policy	option	is	key	to	deciding	whether	a	measure	

is	justified.	Under	the	TBT	Agreement,	the	criteria	to	determine	necessity	is	the	pursuit	of	a	

“legitimate	objective”,	whereas	under	the	SPS	Agreement	it	is	scientific	evidence.			

• Legitimate	objective	

In	order	to	determine	whether	a	measure	is	necessary	to	fulfil	a	certain	objective,	Members	

request	the	regulating	State	to	share	further	details	about	the	causality	between	the	chosen	

policy	option	and	the	pursued	objective.	This	was	clearly	raised	for	instance	by	New	Zealand	

who,	concerned	about	Italy’s	draft	regulation	on	the	labelling	of	dairy	products:		

‘…	encouraged	 Italy	 to	explain	 the	causal	 link	made	 in	 the	draft	 legislation	between	

banning	 the	 use	 of	 protein	 in	 cheese-making	 and	 preventing	 fraud	 in	 the	 dairy	

industry.	 In	 the	 absence	 of	 such	 evidence,	 it	 was	 New	 Zealand's	 view	 that	 the	
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proposed	ban	did	not	appear	to	be	in	line	with	Article	2.2	of	the	TBT	Agreement.		The	

representative	of	New	Zealand	also	questioned	whether	the	measure	adopted	by	Italy	

was	the	least	trade	restrictive	measure	that	could	be	chosen	to	fulfil	its	objective.’200	

When	regulating	 in	 the	pursuit	of	a	specific	 legitimate	objective,	 the	proportionality	 to	 the	

risk	 which	 the	 measure	 aims	 to	 address	 is	 also	 questioned	 by	 concerned	 Members.	 In	

addition,	 while	 the	 TBT	 Agreement	 does	 not	 require	 scientific	 evidence	 to	 justify	 the	

necessity	of	a	measure,	some	Members	do	advance	scientific	evidence	and	risk	assessments	

to	 argue	 against	 a	 particular	 policy.	 In	 particular,	 Israel	 argued	 that	 a	 EU	 measure	 that	

resulted	in	withdrawal	of	a	plant	protection	product	was	not	justified	because	scientific	data	

excluded	the	existence	of	a	risk	from	exposure	to	the	said	product:		

“Israel	 was	 aware	 of	 the	 EU's	 legitimate	 concerns	 regarding	 the	 protection	 of	 human	

health	and	the	environment.	However,	Israel	was	of	the	view	that	the	proposed	exclusion	

could	not	be	justified	based	on	the	available	scientific	information	since	the	confirmatory	

data	proved	there	was	no	risk.	Israel	stressed	the	following	points:	(i)	that	it	considered	

the	proposed	measure	as	an	"unnecessary	obstacle	to	international	trade"	under	Article	

2.2	of	the	TBT	Agreement;	(ii)	that	the	available	scientific	information	within	the	context	

of	an	EU	risk	assessment	process	established	 that	no	risk	existed	 to	human	health	and	

that	 the	 environmental	 risk	 was	 limited	 and	 controllable	 and	 therefore	 there	 was	 no	

scientific	justification	to	exclude	Sulcotrione	 from	the	list	of	approved	active	substances	

in	Europe;	“201	

																																																								

200	Italy	–	Dairy	products	(TBT	ID	261),	G/TBT/M/50,	para	15.	In	March	2011,	after	discussions	of	the	STC	in	4	

meetings,	 the	European	 commission	 informed	 the	Committee	 that	discussions	between	 the	Commission	 and	

Italian	authorities	were	ongoing	and	therefore	remained	an	internal	procedure.	The	STC	was	no	longer	raised	

after	that.		
201	Israel	–	Warning	regulations	on	alcoholic	beverages	(TBT	ID	364),	G/TBT/M/58,	para.	2.5	
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• Scientific	rationale	

The	 scientific	 rationale	 behind	 an	 SPS	 measure	 is	 the	 most	 raised	 issue	 in	 SPS	 STCs,	

mentioned	 in	58%	SPS	STCs	 in	the	examined	period.	Such	STCs	allow	Members	to	request	

from	the	regulating	Member	further	explanation	on	the	scientific	evidence	used,	or	to	argue	

that	the	evidence	used	is	insufficient	or	wrong.	The	concerns	raised	at	the	Committee	level	

expose	the	main	issue	related	with	the	scientific	evidence	justifying	the	measure,	but	further	

discussions	 and	 regulatory	 cooperation	 to	 find	 the	mutually	 acceptable	 solution	 are	most	

likely	pursued	at	the	bilateral	level.			

Paraguay	 for	 instance	 raised	 a	 concern	 regarding	 Japan’s	 maximum	 residual	 limits	 for	

pesticides	 in	 sesame,	 claiming	 that	 they	 were	 not	 based	 on	 scientific	 evidence.	 The	

discussions	over	three	SPS	Committee	meetings	showed	the	cooperative	effort	between	the	

concerned	and	regulating	Members	to	identify	the	relevant	scientific	data:		

“Paraguay	 reiterated	 its	 concerns	 over	 Japan's	 application	 of	 MRLs	 to	 sesame	 and	

maintained	 that	uniform	 limits	were	 inconsistent	with	 the	 SPS	 Agreement	 since	

they	 were	 not	 based	 on	 scientific	 principles	 and	 were	 maintained	 without	

sufficient	 scientific	 evidence.	 (…)	 Paraguay	 understood	 that	 under	 Japanese	

regulations,	the	uniform	tolerance	limit	for	pesticides	not	listed	in	such	table	was	of	

0.01	mg/kg,	however,	Japan	allowed	higher	tolerance	limits	for	other	imports,	such	as	

sunflower	seed,	rapeseed,	and	other	oilseeds.	Paraguay	believed	that	the	limits	were	

arbitrary	 and	 inconsistent	 with	 the	 concept	 of	 appropriate	 level	 of	 protection,	 as	

higher	limits	existed	for	routinely	consumed	products	such	as	rice	and	spinach.”202	

Given	that	Japan	did	not	use	the	pesticide	in	question	in	its	sesame	production,	it	applied	a	

uniform	 level	 for	 import	 tolerance.	 It	 “requested	 Paraguay	 to	 submit	 scientific	 data,	

including	 residue	 trial	 data,	 so	 that	 the	 necessary	 scientific	 assessments	 could	 be	 carried	

																																																								

202	Paraguay	-	Japan's	MRLs	applied	to	sesame	(SPS	ID	321),	G/SPS/R/73,	para.	3.49.		

See	also	Paraguay’s	written	submission	at	G/SPS/GEN/1091.	
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out.”203	While	the	concern	was	not	explicitly	notified	as	resolved,	it	has	not	been	raised	in	the	

SPS	Committee	since	October	2013,	indicating	that	the	bilateral	consultations	between	Japan	

and	the	concerned	Members	had	taken	over	 the	discussion	 in	 the	committee	 to	determine	

together	the	residue	limit	for	this	pesticide.		

The	 European	 Union	 raised	 concern	 about	 an	 import	 ban	 imposed	 by	 Russia	 without	

scientific	evidence.	In	this	case,	the	regulating	Member,	Russia,	did	argue	there	was	scientific	

evidence,	as	well	as	a	risk	assessment,	justifying	the	measure:		

“In	October	2012,	the	European	Union	raised	a	concern	regarding	measures	taken	by	

Russia	 to	 ban	 imports	 of	 live	 non-breeding	 pigs	 and	 ruminants	 from	 the	whole	 EU	

territory	and	breeding	pigs	from	part	of	the	European	Union	due	to	alleged	Brucella	

findings.	 Russia	 had	 not	 provided	 scientific	 evidence	 to	 justify	 the	 ban,	 nor	

information	on	the	proportionality	of	the	measure	nor	the	negative	effects	the	

ban	 sought	 to	 limit.	Russia	had	identified	only	two	cases	of	concern	related	to	live	

animals,	which	 the	 European	Union	 deemed	 insufficient	 to	 provide	 justification	 for	

the	complete	ban.”204	

	

While	 Russia	 maintained	 the	 measure	 was	 justified,	 it	 declared	 to	 be	 ”ready	 for	 further	

dialogue	 with	 the	 European	 Union”. 205 	As	 the	 measure	 was	 no	 longer	 raised	 in	 the	

Committee,	it	is	likely	the	two	Members	indeed	pursued	discussions	bilaterally.		

• Risk	Assessment	

Proportionality	 to	 risk	 is	 discussed	 in	 the	TBT	Committee	under	 ‘necessity’,	 as	mentioned	

above.	 However,	 the	 SPS	 provides	 a	 specific	 article	 requiring	Members	 to	 base	 their	 SPS	

measures	 on	 risk	 assessments,	 to	 be	 read	 together	 with	 the	 requirement	 for	 scientific	

																																																								

203	Ibid.	para	3.51.		
204	Russian	Federation	-	Import	ban	on	live	animals	from	the	EU	(SPS	ID	338),	G/SPS/R/69,	para	15.		
205	Ibid.	para	16.		



208	

	

evidence.	 It	 is	 thus	discussed	separately	 in	 the	SPS	Committee,	 in	10	STCs	out	of	92	 in	the	

given	period.			

The	risk	assessment,	evaluating	the	potential	risks	to	human,	animal	or	plant	life	or	health,	

allow	to	identify	proportionate	policy	responses	to	address	specific	issues.	In	this	sense,	they	

may	provide	evidence	that	a	measure	is	necessary,	or	non-discriminatory.			

The	 lack	 of	 risk	 assessment	 was	 considered	 by	 the	 EU’s	 as	 evidence	 of	 the	 unnecessary	

nature	of	the	Russian	import	ban	on	live	animals	cited	above:	

“Russia	had	not	provided	a	 risk	assessment	warranting	a	 total	ban	on	 imports,	 and	

the	 European	Union	 asked	 Russia	 to	 lift	 the	 import	 ban	 on	 live	 breeding	 and	 non-

breeding	pigs.”206	

The	risk	assessment	used	is	also	questioned	to	demonstrate	the	absence	of	discrimination.	

This	was	the	case	for	instance	in	a	concern	raised	by	the	US	regarding	a	Philippine	measure.	

Concerned	about	temperature	requirements	throughout	the	supply	chain	that	were	applied	

only	to	frozen	and	chilled	meat,	primarily	 imported,	and	not	applied	to	fresh	meat.	The	US	

therefore	 asked	 to	 demonstrate	 the	 lack	 of	 discriminatory	 intent	 by	 sharing	 its	 risk	

assessment:	

‘The	 traceability,	 packaging	 and	 labelling	 requirements	 in	 both	AO	22	 and	 the	 new	

draft	Administrative	Order	imposed	additional	burdens	on	the	marketing	and	sale	of	

frozen	meat	and	meat	products	 in	 the	Philippines,	yet	 there	was	apparently	no	risk	

assessment	to	support	the	adoption	of	these	measures.’207	

	

While	the	conduct	of	a	risk	assessment	allows	to	justify	a	certain	measure,	the	measure	still	

needs	to	be	proportionate	to	the	risk	evaluated	in	the	risk	assessment.	 In	this	sense,	while	

																																																								

206	Russian	Federation	-	Import	ban	on	live	animals	from	the	EU	(SPS	ID	338),	G/SPS/R/69,	para	15.	
207	Philippines	-	Restrictions	on	imported	fresh	meat	(SPS	ID	320),	G/SPS/R/63,	para	25.		
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the	Philippines	responded	that	 the	measure	was	based	on	a	USDA	risk	assessment,	 the	US	

then	considered	that	it	was	not	proportional	to	the	conclusions	of	this	assessment:		

“The	United	States	noted	that	the	measures,	which	the	Philippines	said	were	based	in	

part	on	a	USDA	risk	assessment,	needed	to	be	proportional	to	the	risks	identified	in	

that	risk	assessment.	The	management	tools	and	decisions	by	the	Philippines	went	far	

beyond	what	was	 identified	 in	the	risk	assessment,	and	the	United	States	requested	

that	the	Philippines	provide	additional	scientific	evidence	to	justify	its	measures.”208	

The	dialogue	that	took	place	in	this	STC	helped	both	the	concerned	and	regulating	Member	

understand	the	basis	of	the	measure	at	stake	and	then	the	best	measure	to	be	applied	in	light	

of	 the	 existing	 risk	 assessment.	 Members	 noted	 they	 had	 had	 ‘constructive	 discussions’	

bilaterally209	and	the	discussion	was	no	longer	raised	in	the	Committee	after	October	2011.			

• Questions	about	RIA,	Good	regulatory	practices	

Finally,	while	GRP	and	Regulatory	 Impact	Assessments	are	not	 legal	obligations	under	 the	

SPS	or	TBT	Agreements,	some	concerns	still	request	regulating	Members	to	observe	GRP	or	

to	provide	information	about	the	RIA	performed.		

For	instance,	the	EU	raising	concern	about	China’s	Decree	on	the	Application	and	Acceptance	

of	Administrative	Licensing	for	Cosmetics,	urged	China	to	adhere	to	principles	of	GRP:		

‘Her	delegation	urged	the	SFDA	to	adhere	to	principles	of	good	regulatory	practice	–	for	

example,	 through	a	 thorough	regulatory	 impact	assessment	and	public	 consultation,	as	

well	as	notification	of	TBT-related	measures	to	the	TBT	Committee	while	measures	were	

still	in	draft	stage,	and	comments	could	still	be	taken	into	account.’210	

																																																								

208	Philippines	-	Restrictions	on	imported	fresh	meat	(SPS	ID	320),	G/SPS/R/63,	para	29.		
209	See	G/SPS/R/64,	para.	76.		

210 	China	 -	 Provisions	 for	 the	 Administration	 of	 Cosmetics	 Application	 Acceptance	 (TBT	 ID	 296),	 se	

G/TBT/M/53,	para.	103.		
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The	 US,	 raising	 concern	 about	 the	 EU’s	 proposal	 for	 categorization	 of	 compounds	 as	

endocrine	disruptors	asked	that	the	EU	share	its	impact	assessment:		

‘The	 United	 States	 noted	 that	 the	 European	 Union	 planned	 to	 publish	 a	 road	 map	

outlining	different	options	and	a	preliminary	impact	assessment	in	its	process	to	assess,	

classify	and	regulate	endocrine	disruptors.	The	United	States	urged	the	European	Union	

to	swiftly	notify	the	roadmap,	any	future	proposals	and	the	draft	impact	assessment,	and	

to	 take	 into	 account	 comments	 from	 Members.	 The	 United	 States	 requested	 that	 the	

European	 Union	 explain	 its	 endocrine	 disruptor	 assessment	 program,	 particularly	 the	

timing	for	public	consultations,	as	well	as	the	timeframe	for	notifications	and	the	manner	

in	which	Members'	comments	would	be	taken	into	consideration.’211	

These	 concerns	 about	 the	 GRP	 and	 RIAs	 show	 that	 Members	 use	 the	 STC	 mechanism	 to	

obtain	 evidence	 and	 potentially	 encourage	 regulating	 Members	 to	 build	 further	 evidence	

before	adopting	a	measure,	even	though	such	evidence	is	not	a	legal	requirement.			

b) Restrictive	requirements	

While	on	one	hand	the	 ‘necessity’	obligation	of	both	SPS	and	TBT	agreements	require	that	

the	 measure	 is	 indeed	 ‘necessary’	 –	 to	 achieve	 a	 legitimate	 objective	 or	 with	 regards	 to	

scientific	evidence,	the	other	side	of	the	transparency	obligation	is	that	the	measure	is	more	

restrictive	 than	 necessary.	 In	 this	 sense,	 Members	 raising	 concern	 in	 the	 SPS	 and	 TBT	

Committees	mention	the	additional	burdens	and	costs	that	are	created	by	the	requirements	

of	the	said	measure,	or	flag	the	risk	of	duplicative	requirements.		

• Significant	costs	of	compliance	

Members	 may	 explicitly	 refer	 to	 the	 extra	 burden	 and	 costs	 that	 a	 domestic	 measure	

represents	for	producers.	For	example,	India	voiced	concerns	about	the	excessive	cost	that	

																																																								

211	European	Union	revised	proposal	for	categorization	of	compounds	as	endocrine	disruptors,	SPS	ID	382.	See	

G/SPS/R/74,	para	4.3	
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Italy’s	requirements	on	compulsory	labelling	of	textile,	leather	and	footwear	products	would	

entail:	

‘In	particular,	he	was	concerned	that	these	criteria	would	be	difficult	to	meet	for	an	

industry	 that	 relied	 on	 global	 and	multiple	 sourcing.	 	The	 cost	 of	 compliance	 for	

exporters	 from	 developing	 countries	 in	 particular,	 could	 make	 this	 labelling	

scheme	more	trade	restrictive	than	necessary	to	fulfil	its	legitimate	objectives.’212	

The	extra	burdens	may	be	linked	to	the	procedures	to	verify	conformity	with	the	domestic	

measure.		

For	 example,	 India	 voiced	 concerns	 about	 the	 cost	 and	 time-frame	 for	 Brazil's	 good	

manufacturing	practice	certification	scheme	for	medical	devices.	India	said	the	measure:	

‘(…)	 requires	 health	 products	 considered	 as	 having	 a	 ‘higher	 risk’	 to	 present	 a	

certificate	 at	 the	 time	 of	 their	 registration	 proving	 compliance	 with	 Brazil's	 Good	

Manufacturing	 Practices	 (GMP	 certificate).	 [India]	 noted	 that	 ANVISA	 would	 be	

responsible	 for	 issuing	these	GMP	certificates	on	the	basis	of	 inspections	conducted	

by	 ANVISA	 at	 the	 production	 facilities.	 (…)	 India's	 traders	 found	 this	 certification	

process	 time	 consuming	 and	 expensive,	 reportedly	 costing	 more	 than	 USD	

20,000,	with	an	approval	timeframe	of	as	long	as	four	years.	India	asked	Brazil	to	

explain	 why	 such	 a	 process	 should	 not	 be	 considered	 more	 trade	 restrictive	 than	

necessary	under	the	TBT	Agreement's	applicable	disciplines.’213	

Under	 the	SPS	Committee,	 the	EU	considered	Malaysia’s	procedures	of	approval	of	 foreign	

abattoirs	burdensome:		

‘The	 process	 of	 approval	 for	 foreign	 abattoirs	 was	 unnecessarily	 lengthy	 and	

burdensome,	 and	 applications	 for	 approval	 were	 often	 not	 addressed	 by	 the	

																																																								

212	Italy	-	Law	on	"Provisions	concerning	the	marketing	of	textile,	leather	and	footwear	products"	(TBT	ID	272).	

See	G/TBT/M/52,	para.	3.		
213	Brazil	 -	 Higher	 Risk	 Medical	 Devices	 Good	 Manufacturing	 Practice	 (GMP)	 Certification	 (ID	 429).	 See:	

G/TBT/M/63,	para	3.18.	
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Malaysian	 Department	 of	 Veterinary	 Service.	 In	 addition,	 EU	 exporters	 were	

confronted	 with	 a	 non-automatic	 import	 permit	 system	 which	 was	 unnecessarily	

lengthy	and	burdensome,	and	not	transparent.’214	

Delays	in	the	performance	of	CAPs,	including	due	to	limited	domestic	quality	infrastructure,	

have	 been	 highlighted	 as	 potential	 unnecessary	 barriers	 to	 trade.	 For	 example,	 regarding	

Brazil’s	mandatory	certification	requirements	for	security	of	electronic	appliances,	Mexico:	

‘(…)	was	 concerned	 about	 the	 excessive	 and	 unjustified	 cost	 imposed	 on	 Mexico’s	

export	industries	by	mandatory	compliance	…	[and]	…	asked	what	considerations	led	

Brazil	 to	 demand	 mandatory	 certification	 and	 use	 of	 the	 seal	 of	 conformity	 for	 these	

products.	[Mexico]	also	sought	information	on	the	deadlines	and	timeframes	required	to	

obtain	these	certifications,	and	whether	the	necessary	infrastructure	existed	in	order	not	

to	create	unnecessary	barriers	to	trade	through	delays.’215	

• Duplication	

A	 specific	 concern	 that	 is	 raised	 in	 relation	 to	 CAPs	 is	 what	 Members	 perceive	 to	 be	

unnecessary	duplication	of	procedures.216	Different	 forms	of	duplication	are	highlighted	by	

Members,	 for	example,	 through	 the	need	 to	perform	the	same	or	similar	procedures	more	

than	 once	 to	 get	 market	 access,	 the	 requirement	 of	 several	 overlapping	 certificates	

throughout	 the	 supply	 chain,	 when	 in-country	 testing	 is	 required	 in	 addition	 to	 already	

existing	 testing	 by	 internationally	 accredited	 laboratories	 under	 international	 systems,	

duplication	 between	 national	 and	 regional	 CAPs,	 and	 in	 general	 due	 to	 non-acceptance	 of	

foreign	CAPs.	

																																																								

214	Malaysia	-	Import	restrictions	on	pork	and	pork	products	(SPS	ID	323)	
215	Brazil	 -	 Disposition	 (Portaria)	 nº	 371,	 December	 29th	 2009	 and	 Annex;	 INMETRO	 approves	 Conformity	

Assessment	Requirements	for	Security	of	Electronic	Appliances	(ID	299).	See:	G/TBT/M/53,	paras	120-124	
216	These	developments	come	from	(Karttunen	and	McDaniels	2016)	
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For	example,	concerning	procedures	for	energy	efficiency	labelling	of	appliances	under	the	

US	 Energy	 Star	 Programme,	 Korea	 highlighted	 potential	 unnecessary	 barriers	 to	 trade	

resulting	from	duplication	of	CAPs:	

‘(…)	The	representative	of	Korea	raised	concerns	regarding	US	draft	requirements	for	

accreditation	 bodies	 and	 testing	 laboratories	 in	 the	 Energy	 Star	 Program.	 It	 was	

Korea's	belief	that	the	additional	requirement	imposed	by	the	US	Environmental	

Protection	Agency	(EPA)	was	duplicative	and	unnecessary.	The	representative	of	

Korea	 urged	 the	 United	 States	 to	 reconsider	 by	 allowing	 for	 the	 designation	 of	

accreditation	 bodies	 for	 Energy	 Star	 without	 an	 additional	 process	 involving	

ILAC/MRA	accreditation	bodies.’217	(268)	

Duplication	 can	 also	 arise	 between	 national	 and	 regional	 CAPs.	 For	 example,	 the	 US	

mentioned	the	possibility	of	duplication	between	Saudi	Arabia's	certificate	of	conformity	for	

toys,	 and	 the	 Gulf	 Cooperation	 Council	 (GCC)	 Conformity	Marking	 applied	 at	 the	 regional	

level:	

‘(…)	the	US	had	some	concerns	with	respect	to	the	lack	of	uniformity	in	transparency	in	

the	 development	 of	 regional	 technical	 regulations	 and	 with	 the	 duplication	 of	

conformity	 assessment	 procedures	 –	 both	 regional	 and	 national	 being	 applied	 by	

some	 GCC	members.	 (…)	 The	 US	 also	 expressed	 hope	 that	 any	 work	 at	 the	 GCC	 level	

would	result	in	requirements	that	would	be	implemented	in	a	consistent	manner	at	the	

national	level	and	that	products	would	be	mandated	to	test	conformity	with	only	one	set	

of	requirements.’218	

	

	

																																																								

217	United	 States	 –	 Conditions	 and	 Criteria	 for	 Recognition	 of	 Accreditation	 Bodies	 &	 Laboratories	 for	 the	

Energy	Star	Program	(ID	268).	See:	G/TBT/M/51,	para.	21	
218	Kingdom	of	Saudi	Arabia	-	Certificate	of	Conformity	(not	notified)	and	GSO	marking	requirements	for	toys	

(TBT	ID	435).	See:	G/TBT/M/63,	para.	3.37-8	
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3. International	standards	

In	both	SPS	and	TBT	STCs,	Members	raise	international	standards	49%	of	the	STCs	raised	in	

the	examined	period.	In	line	with	the	provisions	of	article	2.4	or	5.4	of	the	TBT	Agreement	

and	 article	 3	 of	 the	 SPS	 Agreement,	 Members	 use	 STC	 discussions	 to	 understand	 the	

relationship	 between	 a	 specific	 measure	 and	 relevant	 international	 standards,	 to	 better	

identify	 the	rationale	behind	other	Members’	deviation	 from	international	standards,	or	 to	

encourage	implementation	of	international	standards.	

Members	 sometimes	 take	 the	 opportunity	 of	 TBT	 Committee	 discussions	 to	 gather	

information	 about	 the	 relationship	 (and	 degree	 of	 alignment)	 between	 a	 given	Member's	

CAP	and	international	standards.	Take	the	example	of	testing	requirements	in	China's	draft	

standard	for	carpets,	in	which	the	EU:			

‘…	 sought	 clarification	 whether	 ISO	 6347	 had	 been	 adopted	 in	 its	 full	 integrity,	

without	modification,	or	if	certain	aspects	had	been	modified.’219	

Members	 also	 question	 the	 reasons	 for	 departing	 from	 an	 international	 standard.	 In	

particular,	 Members	 identify	 what	 they	 perceive	 as	 specific	 deviations	 from	 relevant	

international	standards	in	other	Member's	CAPs.	For	example,	while	voicing	concern	about	

Korea’s	certification	procedure	for	thin-film	solar	panels,	the	United	States:		

‘(…)	 pointed	 out	 that	 while	 the	 Korean	 standard	 appeared	 to	 be	 based	 on	 the	

international	 standard	 IEC	 61646,	which	 also	 dealt	with	 thin-film	 solar	 panels,	 the	

Korean	 standard	 only	 applied	 to	 one	 type	 of	 solar	 panel,	 amorphous	 silicon	

type	 thin-film	solar	panels,	 excluding	other	 types	of	 thin-film	solar	panels.	He	

explained	 that	 as	 a	 result,	 other	 leading	 solar	 panels	 (…)	 could	 not	 be	 tested	 or	

																																																								

219	China	 –	National	 Standard	 of	 the	 P.R.C.,	 Direction	 for	Use	 and	 Labels	 for	 Carpets	 (ID	 280),	 G/TBT/M/52,	

para	31.		
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certified	 under	 the	 Korean	 standard	 and	 thus	 were	 not	 able	 gain	 the	 necessary	

certification	to	be	placed	on	the	Korean	market.’220	

Finally,	Members	are	also	more	adamant	in	their	concern,	requesting	directly	that	Members	

comply	 with	 a	 certain	 standard.	 In	 this	 sense,	 the	 EU	 noted	 deviation	 by	 the	 Dominican	

Republic	from	Codex	Alimentarius	standards,	and	required	it	to	follow	them:		

‘the	EU	called	for	the	draft	regulation	to	be	aligned	with	the	Codex	Alimentarius.	 	At	

present	the	draft	did	not	allow	the	use	of	processing	aids,	and	it	prohibited	the	use	of	

sweeteners	for	some	beverages,	both	of	which	were	permitted	under	Codex.’221	

Another	example	is	a	concern	raised	by	Argentina	regarding	a	ruling	of	the	European	Court	

of	Justice	(ECJ),	that	it	considered	contrary	to	international	standards:		

‘Argentina	stated	that	on	6	September	2011,	the	European	Court	of	Justice	(ECJ)	had	

adopted	 a	 new	 interpretation	 of	 the	 scope	 of	 EC	 Regulation	 No.	 1829/2003,	

considering	pollen	derived	from	GM	crops	as	an	ingredient	of	honey	and	not	a	natural	

component.	This	was	in	conflict	with	the	Codex	standard	for	honey.’	

At	the	second	meeting	where	the	STC	was	raised,	the	EU	informed	the	SPS	Committee	that	a	

new	 directive	 was	 underway,	 and	 would	 address	 the	 concern	 raised:	 ‘According	 to	 this	

proposal,	pollen	would	be	considered	as	a	natural	constituent	of	honey	and,	as	such,	would	

not	need	 to	be	mentioned	 in	 the	 list	of	 ingredients.’	The	 issue	was	no	 longer	raised	 in	 the	

Committee.’222		

The	 SPS	 Agreement	 in	 addition	 provides	 for	 a	 specific	 procedure	 to	 call	 upon	 relevant	

international	organisations	(IO)	or	their	subsidiary	bodies	to	examine	specific	matters	with	

respect	 to	 a	 particular	 standard.	 In	 this	 regard,	Members	 raising	 concern	 about	 deviation	

																																																								

220	Korea	–	KS	C	IEC61646:2007	Standard	for	Thin-film	Solar	Panels	(IMS	ID	271)G/TBT/M/51,	paras.	33-34.		
221	Dominican	 Republic	 –	 Draft	 of	 the	 Technical	 Regulation	 "Categorization	 of	 Alcoholic	 Beverages"	 (TBT	 ID	

333),	G/TBT/M/56,	para	10.		
222	European	Union	-	EU	Court	of	Justice	ruling	regarding	pollen	derived	from	GMOs	(SPS	ID	327),	G/SPS/R/71,	

para.	4.38.	
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from	 an	 international	 standard	 may	 use	 the	 opportunity	 to	 request	 the	 opinion	 of	 the	

relevant	IO.		

‘India	urged	the	Committee	to	invite	the	Codex	Alimentarius	Commission	to	examine	

the	scientific	basis	of	the	US	measure,	under	Article	12.6.’	

Wijkström	 and	McDaniels	 underline	 three	 types	 of	 discussions	 that	 take	 place	 in	 the	 TBT	

Committee	 regarding	 international	 standards:	 the	 concerned	 Member	 challenging	 the	

regulating	Member	about	a	deviation	from	a	standard	(‘challenge’),	 the	regulating	Member	

citing	 an	 international	 standard	 to	 ground	 the	 presumed	 consistency	 with	 the	 TBT	

Agreement	 (‘defence’),	 or	 the	 observation	 of	 an	 absence	 of	 international	 standard	 (‘No	

(obvious)	standard’).	(E.	N.	Wijkström	and	McDaniels	2013)		The	concerns	listed	above	focus	

mainly	on	the	‘challenge’	of	regulating	Members	deviation	from	Standards	to	underline	the	

issues	that	raise	concern	more	than	the	general	discussions.	

4. Discrimination	

The	SPS	Agreement	prohibits	arbitrary	or	unjustifiable	discrimination	between	Members	in	

identical	 or	 similar	 conditions.	 In	 other	 words,	 discrimination	 may	 be	 justified	 in	 some	

circumstances,	if	the	Members	in	question	are	in	different	‘conditions’.	The	TBT	Agreement	

sets	an	obligation	to	accord	‘treatment	no	less	favourable	than	that	accorded	to	like	products	

of	national	origin	an	to	like	products	originating	in	any	other	country’.	As	was	seen	in	Part	I,	

the	Appellate	Body	has	specified	that	a	less	favourable	treatment	may	be	justified	if	there	is	a	

‘legitimate	 regulatory	 distinction’.223	Therefore,	 even	 though	 discrimination	 seems	 like	 a	

more	 clear	 prohibition	 than	 that	 of	 creating	 ‘unnecessary	 barriers	 to	 trade’,	 further	

explanation	 from	 the	 regulating	Member	may	be	necessary	 to	help	 explain	 a	difference	of	

treatment.	

In	 this	 sense,	 discrimination	 is	 not	 the	 central	 issue	 of	 discussions	 in	 the	 TBT	 and	 SPS	

Committees,	 mentioned	 less	 frequently	 than	 necessity,	 international	 standards	 and	

																																																								

223	See	pp.	31	et	seq.		
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transparency.	However,	 it	 is	 still	 raised	 in	 40%	of	 TBT	 STCs	 and	 20%	of	 SPS	 STCs	 in	 the	

examined	period.		

The	concerned	Member	primarily	questions	the	rationale	for	what	appears	to	be	a	differing	

treatment	between	foreign	and	domestic	products.	For	instance,	in	the	abovementioned	STC	

raised	by	the	US	regarding	a	Philippine	measure	regarding	meat	products,	the	US	noted	that:		

‘It	was	not	clear	why	the	prescribed	cold	chain	requirement	for	frozen,	chilled	meat	

and	 chilled	 meat	 products,	 which	 are	 primarily	 imported,	 was	 not	 being	 equally	

applied	 to	 fresh	 meat.	 (…)There	 seemed	 to	 be	 no	 scientific	 justification	 for	 this	

requirement,	which	appeared	to	discriminate	against	imports,	and	which	undermined	

the	food	safety	advantages	of	frozen	meat.’	224	

There	 are	 also	 STCs	 in	 which	 Members	 do	 not	 directly	 claim	 that	 a	 measure	 is	

discriminatory,	 but	 rather	 ask	 the	 regulating	 Member	 further	 details	 on	 the	 measure	 in	

order	 to	 estimate	whether	 there	 is	 a	 difference	 in	 the	 treatment	 of	 domestic	 and	 foreign	

exporters,	and	whether	this	difference	is	discriminatory.	

The	 EU	 asked	 Korea	whether	 it	 had	 conducted	 an	 impact	 assessment	 for	 its	measure	 on	

reducing	carbon	dioxide	emissions	and	increasing	motor	vehicle	fuel	efficiency,	and	whether	

it	had	further	details	on	the	impacts	it	may	have	on	foreign	producers:		

‘(…)	Could	Korea	provide	indications,	in	percentage	points,	as	to	the	emission	cuts	to	

which	 imported	 car	makers	would	 be	 subject	 to	 on	 average,	 as	 compared	 to	 those	

required	of	domestic	car	makers?	Her	delegation	estimated	that	EU	carmakers	would	

be	 subject	 to	 emission	 cuts	 more	 than	 double	 those	 applicable	 to	 domestic	 car	

makers.	 (…)	 [W]hat	 measures	 were	 Korean	 authorities	 considering	 to	 take	 into	

account	 for	 the	 specific	 situation	 facing	 foreign	 car	makers	 in	Korea,	 so	 as	 to	 avoid	

negative	impacts	on	imports?’	225	

																																																								

224	Philippines	-	Restrictions	on	imported	fresh	meat	(SPS	ID	320),	G/SPS/R/63,	para.	25.		
225	Korea	 -	Automobile	 standards	of	 the	efficiency	of	average	energy	consumption	and	allowable	emission	of	

greenhouse	gases	(TBT	ID	281),	G/TBT/M/52,	para	37.		
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The	 US	 asked	 Viet	 Nam	 whether	 the	 same	 procedures	 applies	 to	 foreign	 and	 domestic	

producers:		

‘[The	 US	 delegate]	 asked	 for	 confirmation	 whether	 any	 quality	 control	 procedures	

implemented	were	also	applied	to	domestic	producers	and	if	that	was	the	case,	what	

mechanism	 was	 used	 to	 ensure	 that	 local	 producers	 undertake	 the	 same	 or	

comparable	procedures.’	226	

Finally,	 the	Members	 in	the	SPS	Committee	also	make	reference	to	 lack	of	consistency	of	a	

level	of	protection	in	one	measure	with	respect	to	other	domestic	measures	(art	5.5).	Such	a	

concern	was	 explicitly	 raised	 by	 India	 regarding	 a	 US	 import	 ban	 on	 an	 Indian	 shipment.	

Indeed,	 the	 US	 Food	 and	 Drug	 Administration	 had	 issued	 an	 import	 alert	 because	 of	 the	

presence	 of	 the	 fungicide	 Tricyclazole	 in	 an	 Indian	 shipment	 of	 basmati	 rice.	 As	 a	 result,	

India	noted	that:		

‘(…)	Article	5.5	was	not	respected	as	the	FDA	permitted	MRLs	of	Tricyclazole	in	rice	bran,	

rice	hulls	and	rice	polishings	of	up	to	30	ppm.’227	

5. Special	needs	of	developing	countries	

The	 SPS	 and	 TBT	 Agreements	 both	 recognize	 the	 particular	 challenges	 that	 developing	

countries	may	encounter	in	the	implementation	of	their	obligations.	They	therefore	include	

articles	 on	 technical	 assistance,	 whereby	 Members	 ‘agree	 to	 facilitate	 the	 provision	 of	

technical	 assistance	 to	 other	Members’	 (art	 9	 SPS	Agreement)	 or	 commit	 to	 ‘advise	 other	

Members’	and	grant	technical	assistance	(art	11	TBT	Agreement),	as	well	as	on	special	and	

differential	treatment	(art	10	SPS	Agreement;	art	12	TBT	Agreement).		

																																																								

226	Viet	Nam	–	Conformity	assessment	procedures	for	alcohol,	cosmetics,	and	mobile	phones	(Notice	regarding	

the	 import	of	alcohol,	cosmetics	and	mobile	phones,	No.:	197/TB-BCT	(6	May	2011)	and	Ministry	of	Finance	

No.:	4629/BTC-TCHQ	on	the	importation	of	spirits	and	cosmetics	(7	April	2011)	(ID	316)	G/TBT/M/54,	para	

125.		
227	US	 default	 MRLs,	 limits	 of	 determination	 or	 limits	 of	 quantification	 on	 basmati	 rice	 	 (SPS	 ID	 328),	

G/SPS/R/64,	para.	47.		
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The	special	needs	of	developing	countries	is	seldom	raised	in	STCs.	It	is	an	issue	that	could	

be	 useful	 to	 discuss	 through	 STCs	 to	 bring	 attention	 to	 negative	 trade	 impacts	 that	 a	

regulating	Member	may	not	have	considered.	However,	only	4%	of	both	SPS	and	TBT	STCs	

respectively	raise	concern	with	regard	to	special	needs	of	developing	countries.	

Developing	 countries	 use	 STCs	 to	 underline	 the	 high	 impact	 that	 they	 predict	 to	 their	

economy	 from	 a	 given	measure.	 Several	 developing	 countries	 tend	 to	 join	 the	 concern	 to	

underline	 the	 common	 concern.	 This	 was	 the	 case	 for	 instance	 in	 a	 concern	 raised	 by	

Ecuador	 regarding	 the	 EU’s	 regulation	 considering	 modifying	 the	 maximum	 level	 of	

cadmium	 in	 cocoa	 and	 cocoa	 products.	While	 Ecuador	 raised	 issues	 such	 as	 the	 scientific	

rationale	and	the	consistency	with	 international	standards	as	primary	 issues,	 it	mentioned	

the	 special	 needs	 of	 developing	 countries	 in	 the	 third	meeting	 discussing	 the	 STC.	 At	 this	

occasion,	it	was	supported	by	several	other	developing	countries	on	this	point:	

‘Cameroon,	 Colombia,	 Cuba,	 Dominican	 Republic,	 Jamaica,	 Mexico,	 Nicaragua,	 Peru	

and	Venezuela	supported	the	concern	by	Ecuador,	further	noting	that	the	EU	measure	

would	 adversely	 affect	 the	 small	 and	 subsistence	 farmers	 and	 producers	 of	

cocoa	in	developing	countries.’228	

This	concern	is	also	raised	systematically	in	STCs	concerning	tobacco	products,	to	underline	

the	 high	 reliance	 of	 their	 economies	 on	 tobacco.	 For	 instance,	 in	 its	 written	 statement	

accompanying	an	STC	against	a	proposed	EU	Directive	on	the	manufacture,	presentation	and	

sale	of	tobacco	and	related	products,	Cuba	underlined	the	effects	the	measure	would	have	on	

developing	economies.	To	do	so,	Cuba	drew	attention:		

‘…to	the	Resolution	on	Tobacco	that	was	approved	by	the	ACP	Council	of	Ministers	at	

its	97th	Session	on	5	June,	in	which	this	group	of	countries	urged	the	EU	to	take	into	

consideration	the	 implications	 of	 its	 proposal	 for	 small,	 vulnerable	 and	under-

developed	producing	and	exporting	economies	and	invited	it	 to	reconsider	its	

proposal,	 taking	 into	 account	 that	 it	 is	more	 restrictive	 to	 trade	 than	 necessary	 to	

																																																								

228	EU	regulations	on	cadmium	in	cocoa	(SPS	ID	325),	G/TBT/R/69,	paras	36-37.		
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achieve	its	legitimate	policy	objectives.	We	hope	that	the	voice	of	such	an	important	

group	will	be	properly	taken	into	account.’229	

The	 effect	 that	 certain	measures	may	 have	 on	 developing	 countries	 can	 also	 be	 raised	 by	

developed	 countries.	 Though	 uncommon,	 this	 was	 done	 by	 Japan	 in	 a	 concern	 regarding	

Korea’s	 draft	 measure	 restricting	 the	 use	 of	 certain	 materials	 in	 PVC	 flooring	 material,	

wallpaper	and	toys:			

‘Japan	was	of	the	view	that	restrictions	on	cheap	and	useful	PVC	products	could	have	

a	significant	trade	impact	on	many	developing	countries	in	the	world.’230	

These	different	concerns	show	that	flagging	the	effects	a	measure	may	have	on	developing	

countries	serves	as	an	additional	argument	to	underline	the	trade	effects	of	a	measure.	It	can	

also	be	used	to	require	special	provisions	with	respect	to	developing	countries,	to	mitigate	

the	 negative	 effects	 they	may	 experience.	 In	 this	 sense,	 Mexico	 questioned	whether	 a	 US	

measure	would	take	into	account	issues	pertaining	to	special	needs	of	developing	countries:		

‘[the	Mexican	delegate]	 inquired	whether	 the	United	States	 envisaged	 including	within	

the	 law’s	 implementation	 provisions	 aspects	 pertaining	 to	 special	 and	 differential	

treatment	and	technical	assistance	for	developing	countries’231	

C. Addressing	a	practical	impediment	to	trade	

Finally,	 an	 important	 number	 of	 STCs	 address	 existing	 barriers	 to	 trade.	 In	 such	 cases,	 a	

conflict	 between	 the	 concerned	 Member	 and	 regulating	 Member	 already	 exists,	 but	 its	

discussion	 remains	 within	 the	 informal	 stage.	 The	 actual	 barriers	 to	 trade	 represent	 a	

significant	 amount	 of	 SPS	 Concerns	 (78%	 of	 SPS	 concerns),	 whereas	 much	 fewer	 TBT	

																																																								

229	European	 Union	 -	 Tobacco	 products,	 nicotine	 containing	 products	 and	 herbal	 products	 for	 smoking.	

Packaging	for	retail	sale	of	any	of	the	aforementioned	products	(TBT	ID	377),	G/TBT/W/365,	para.	14.		
230	Korea	 –	 PVC	 flooring	material	 and	Wallpaper	 and	 paper	 linoleum,	 and	 toys	 (TBT	 ID	 302),	 G/TBT/M/53,	

para	.135.		
231	United	States	–	Food	Safety	Modernization	(FSMA)	Public	Law	111-353	(TBT	ID	300),	G/TBT/M/53,	para	

129.		
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concerns	address	such	issues	(36%	of	TBT	STCs),	in	the	examined	period	(cf	Figure	32	STCs	

about	actual	or	potential	trade	effects).		

Among	 these	 concerns,	 certain	 concern	 complete	 import	 bans	 on	 certain	 products	 or	

restrictions	to	imports,	and	others	simply	flag	the	high	costs	that	exporters	are	experiencing.	

In	 such	 cases,	 the	 concerned	Members	use	 the	medium	of	 STCs	 to	 obtain	 cessation	of	 the	

experienced	trade	barrier.		

A	concern	raised	in	the	Committee	serves	as	a	support	to	the	efforts	usually	held	bilaterally	

to	 re-establish	 trade	 between	 the	 concerned	 and	 regulating	 Member.	 For	 instance,	 India,	

raising	concern	about	an	import	ban	to	the	EU	of	mangoes	and	four	other	vegetables	from	

India,	 recalled	 the	 situation	 in	 the	 Committee	 and	 expressed	 its	 willingness	 to	 find	 a	

solution:	

‘In	July	2014,	India	noted	that,	as	of	1	May	2014,	the	European	Union	had	banned	the	

import	 of	 mangoes	 and	 four	 other	 vegetables	 from	 India,	 on	 the	 grounds	 of	 the	

increasing	 number	 of	 interceptions	 of	 harmful	 pests	 and	 organisms	 in	 the	

consignments	exported	 to	 the	European	Union.	 India	had	held	discussions	with	 the	

European	Union	to	share	 information	on	the	various	control	measures	which	 it	had	

taken	to	address	this	issue.	The	EU	ban	had	been	imposed	prior	to	the	consideration	

of	the	outcome	of	several	alternative	methods	for	treating	mangoes,	such	as	hot	water	

treatments	 or	 irradiation.	 As	 a	 result,	 the	 entire	 mango	 crop	 destined	 for	 the	 EU	

market	could	not	be	exported.	An	EU	technical	team	would	visit	 India	 in	September	

2014	 to	 inspect	 the	 various	 facilities	 and	 India	welcomed	 an	 early	 solution	 to	 this	

concern.’232	

After	reiterated	discussions	in	the	committee,	the	Dominican	Republic	took	the	opportunity	

to	voice	 its	concern	over	a	similar	situation	 it	was	also	 facing	with	the	EU.233	The	STC	was	

discussed	 at	 four	 meetings,	 but	 the	 EU	 maintained	 until	 the	 end	 that	 while	 the	 general	

																																																								

232	EU	ban	on	mangoes	and	certain	vegetables	from	India	(SPS	ID	374),	G/SPS/R/75,	para	4.7.		
233	G/SPS/R/79,	para	3.48.		
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import	ban	had	been	 lifted,	 it	 continued	 to	experience	 interceptions	of	harmful	organisms	

from	India,	explaining	the	prohibition	of	imports.234		

The	 STC	 may	 also	 serve	 to	 request	 for	 the	 application	 of	 a	 specific	 interim	 measure,	

particularly	 for	 products	 already	 having	 been	 imported	 to	 the	 market.	 South	 Africa	 for	

instance	 raised	 concern	 regarding	 an	 import	 restrictions	 on	 fresh	 fruits	 experienced	 as	 a	

result	of	Thailand’s	Plant	Quarantine	act	prohibiting	imports	of	certain	fresh	produce	until	a	

pest	risk	analysis	(PRA)	was	completed.	Thailand	had	in	place	an	interim	provision	allowing	

the	 entry	 of	 products	 that	were	 already	 imported	 to	 Thailand	 before	 the	 prohibition,	 but	

South	Africa	had	not	managed	to	benefit	from	this	arrangement:		

‘South	Africa	urged	Thailand	to	apply	the	interim	arrangement	to	its	exports,	and	to	

conclude	the	PRA	so	that	trade	in	the	affected	products	could	resume.’235	

As	 the	 concern	persisted	 for	 a	 year,	 Thailand	 suggested	 that	 the	national	 plant	protection	

organizations	of	 both	 countries	 ‘engage	directly	 to	 find	 a	mutually	 satisfactory	 solution	 to	

the	issue.’236	The	issue	was	not	raised	since.		

Beyond	 actual	 import	 bans,	 certain	measures	 include	difficulties	 in	 implementation	which	

are	 flagged	by	concerned	Members,	who	request	 taking	 into	account	of	 specific	 situations.	

South	Africa	 for	 instance	 noted	 that	 an	EU	draft	 implementing	 regulation	 on	 the	 labelling	

and	presentation	of	certain	wine	sector	products	was	practically	not	feasible	for	producers	

from	the	southern	hemisphere:		

‘The	30	June	2012	deadline	was	problematic	for	South	African	producers	because	the	

2012	 wine	 harvest	 had	 already	 been	 completed	 in	 the	 southern	 hemisphere	 and	

labelling	 had	 already	 commenced.	 	 Furthermore,	 consignments	 of	 wine	 could	 take	

over	a	month	to	ship	from	South	Africa	to	Europe.	 	Without	guidance	and	clarity	on	

the	 labelling	 for	 individual	EU	member	 states,	 it	would	be	difficult	 for	 exporters	 to	

																																																								

234	G/SPS/R/81,	para	3.55.	
235	Thailand	-	Restrictions	on	table	grapes,	apples	and	pears	(SPS	ID	326),	G/SPS/R/64,	para.	42.		
236	G/SPS/R/69,	para.	44.		
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comply	 with	 the	 current	 deadline.	 	 (…)	 	 South	 Africa,	 therefore,	 requested	 the	

postponement	of	 the	 implementation	date	 for	 the	 labelling	regulation	of	at	 least	six	

months	to	allow	a	reasonable	chance	of	compliance	by	South	African	exporters.’237		

This	concern	has	persisted	for	four	years	and	has	been	raised	in	eight	committee	meetings	

by	South	Africa,	New	Zealand,	Australia,	Canada	and	 the	United	States.	At	 the	most	 recent	

meeting	the	United	States	noted	remaining	difficulties	to	gain	market	access:		

‘(…)	many	 US	 suppliers	were	 still	 unable	 to	 ship	 their	 products	 to	 the	 EU.	 The	 US	

failed	to	see	why	several	other	countries	had	already	been	granted	permission	to	use	

various	traditional	terms,	while	other	countries	including	the	US	continued	to	wait	on	

their	applications.	The	on-going	delay	by	the	Commission	continued	to	erode	market	

access	for	US	wines	in	EU	member	States,	and	the	US	asked	what	was	the	basis	for	the	

extended	delay	in	approving	US	applications.’	

While	 this	concern	 in	particular	has	not	been	solved,	 the	reiteration	of	concern	by	several	

Members	 offers	 a	 means	 of	 collectively	 putting	 pressure	 on	 the	 regulating	 Member	 to	

address	a	trade	barrier.			

The	discussions	that	are	held	between	WTO	Members	in	the	context	of	STCs	underlines	the	

regulatory	cooperation	that	takes	place	within	the	SPS	and	TBT	Committees	as	a	result	of	the	

transparency	framework	provided.	Thanks	to	information	gathered	through	notifications,	or	

by	highlighting	information	that	was	precisely	not	notified,	Members	potentially	affected	by	

other	 Members	 domestic	 measures	 request	 for	 further	 information	 on	 domestic	 draft	

measures,	introduce	their	suggestions	for	changes	in	legislations	to	mitigate	potential	effects	

on	trade,	or	request	urgent	action	regarding	a	barrier	they	are	experiencing.		

																																																								

237	European	Union	–	Draft	 Implementing	Regulations	 amending	Regulation	 (EC)	No.	 607/2009	 laying	down	

detailed	rules	for	the	application	of	Council	Regulation	(EC)	No	479/2008	as	regards	protected	designations	of	

origin	 and	 geographical	 indications,	 traditional	 terms,	 labelling	 and	 presentation	 of	 certain	 wine	 sector	

products	(ID	345)	G/TBT/M/57,	Para	3.		
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The	content	of	these	discussions	is	very	much	conditioned	by	the	subject	of	the	SPS	and	TBT	

Committees,	i.e.	TBT	and	SPS	measures.	Indeed,	given	the	negative	integration	character	of	

the	 agreements,	 the	 appropriate	measure	 to	 be	 adopted	 remains	 of	 the	 initiative	 of	WTO	

Members.	And	yet,	both	agreements	provide	 for	relatively	vague	disciplines	 to	ensure	 that	

trade	effects	are	not	excessive.	Transparency	is	essential	to	addressing	the	vagueness	of	such	

provisions,	and	help	Members	find	sufficiently	balanced	measures	that	fulfil	domestic	policy	

objectives	without	creating	unnecessary	barriers	to	trade.		

The	 reliance	 of	WTO	Members	 on	 obligations	 of	 the	 SPS	 and	TBT	Agreements	 provides	 a	

legal	framework	to	the	STC	discussions,	even	though	these	do	not	have	a	legal	consequence	

for	 the	 WTO	 adjudicators.	 Indeed,	 the	 regulatory	 cooperation	 that	 takes	 place	 remains	

within	 the	 limits	 of	 the	 obligations	 of	 transparency,	 necessity,	 international	 standards	 or	

non-discrimination.	 As	 a	 result,	 this	 regulatory	 cooperation	 leads	 to	 enhancing	 the	

implementation	of	the	agreements,	by	allowing	WTO	Members	to	work	together	to	find	the	

most	appropriate	measure.			
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Chapter	III:	Transparency	and	Disputes:	Where’s	the	difference?	

Chapter	 I	 and	 II	 showed	 the	 extent	 to	 which	 transparency	 served	 as	 an	 effective	 tool	 to	

ensure	 compliance	 with	 WTO	 obligations	 in	 a	 non-judicial	 way.	 We	 saw	 that	 indeed,	

Members	 manage	 to	 address	 a	 majority	 of	 their	 concerns	 through	 transparency,	 either	

bilaterally	or	 in	 the	Committees.	However,	a	 few	 issues	are	brought	 to	dispute	settlement:	

this	Chapter	will	intend	to	elucidate	which	are	such	issues	and	whether	they	differ	from	the	

majority	of	issues	that	get	solved	thanks	to	transparency.		

As	mentioned	 in	 Figure	 7	 above,	 and	 shown	more	 in	 detail	 in	 the	 TBT	 and	 SPS	 pyramids	

below,	the	number	of	issues	that	end	up	at	the	tip	of	the	pyramid,	i.e.	tried	by	the	Appellate	

Body,	 is	 only	 3%	 of	 the	 issues	 that	 get	 raised	 in	 STCs.	 The	 different	 phases	 of	 disputes	

reflected	in	this	pyramid	are	represented	through	requests	for	consultations,	panel	reports	

and	AB	reports	that	include	some	TBT	or	SPS	claim,	as	listed	by	the	WTO	secretariat.238		

Figure	33	TBT	Pyramid	from	

notifications	to	disputes	

	

Figure	34	SPS	Pyramid	from	notifications	

to	disputes	

	

	

	

																																																								

238 	The	 disputes	 have	 been	 taken	 from	 the	 WTO	 web	 page	 presenting	 “Disputes	 by	 Agreement”:	

https://www.wto.org/english/tratop_e/dispu_e/dispu_agreements_index_e.htm		
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I. STCs	and	requests	for	consultations	

As	mentioned,	 there	 is	a	considerably	higher	amount	of	STCs	that	get	raised	than	disputes	

both	 regarding	 SPS	 and	 TBT	 measures.	 In	 the	 TBT	 Committee,	 the	 number	 of	 new	 STCs	

raised	 follows	an	upward	 trend	and	 is	 therefore	considerably	higher	 than	 in	1995	(Figure	

35).	The	SPS	Committee	has	however	remained	relatively	stable,	with	a	peak	in	2002	(Figure	

36).		

Figure	35	TBT	STCs	and	requests	for	consultation,	1995-2015	

	

Source:	TBT	IMS	

Figure	36	SPS	STC	and	requests	for	consultation,	1995-2015	
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To	 establish	 what	 the	 relation	 is	 between	 the	 STCs	 and	 requests	 for	 consultations,	 the	

question	is	whether	there	is	a	typical	sequence	between	STCs	raised	first,	and	then	followed	

by	 requests	 for	 consultations.	 Indeed,	 following	 the	 logic	 of	 the	 disputing	 pyramid,	 STCs	

should	be	raised	prior	to	requests	for	consultations.	To	what	extent	do	Members	indeed	try	

to	solve	disputes	prior	to	resorting	to	dispute	settlement?		

The	 SPS	 STCs	 tend	 to	precede	 requests	 for	 consultations	more	 systematically,	 although	 in	

recent	years	the	TBT	requests	for	consultations	are	also	increasingly	raised	only	after	a	TBT	

STC.		

A. SPS	

27	out	of	43	disputes	raising	SPS	issues	were	first	raised	as	STCs	in	the	SPS	Committee,	i.e.	

63%	of	disputes.	16	out	of	43	disputes	raising	SPS	issues	were	not	raised	as	STCs	before.		

Figure	 37	 shows	 us	 that	Members	 started	 to	 raise	 SPS	 STCs	 before	making	 a	 request	 for	

consultations	already	in	1995.	 In	fact	1995	started	with	5	requests	 for	consultations,	all	of	

which	 were	 discussed	 in	 the	 Committee	 as	 well.	 However,	 three	 of	 these	 Requests	 for	

consultations	were	raised	prior	to	the	STC	–	though	only	of	a	few	months.	As	1995	was	the	

first	year	of	the	WTO	Secretariat	in	place,	this	might	simply	reflect	a	lack	of	awareness	of	the	

SPS	Committee	procedure.	 In	 the	past	 five	years	 (2011-2015),	no	 request	 for	 consultation	

was	made	citing	the	SPS	Agreement	without	an	STC	discussed	first	in	the	Committee.		

Figure	37	SPS	requests	for	consultations	preceded	by	STCs,	1995-2015	
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Developed	countries	are	most	active	 in	raising	a	request	 for	consultations	without	passing	

through	 an	 STC,	 both	 regarding	 SPS	 and	TBT	measures.	 One	 possible	 explanation	 for	 this	

might	be	that	they	have	other	alternative	fora	to	address	concerns	informally	than	the	WTO	

Committees.		

B. TBT	

In	 the	 TBT,	 there	 are	 slightly	 more	 requests	 for	 consultation	 that	 were	 raised	 without	

passing	 through	 STCs.	 However,	 this	 seems	 to	 be	 because	 of	 an	 infrequent	 use	 of	 the	

mechanism	 in	 the	 early	 years	 of	 the	 WTO.	 Indeed,	 until	 1997,	 the	 14	 first	 requests	 for	

consultation	where	made	without	raising	them	first	as	an	STC.		

Figure	38	TBT	requests	for	consultations	preceded	by	STCs,	1995	–	2015	
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II. Issues	raised	

Taking	 as	 a	 basis	 the	 issues	 that	Members	 raise	 STCs	 about,	 in	which	 cases	 do	Members	

consider	that	transparency	is	no	longer	enough,	and	resort	to	DS?		

Some	 issues	 more	 clearly	 get	 raised	 at	 the	 level	 of	 transparency,	 whereas	 others	 are	

commonly	raised	in	DS	but	more	rarely	in	STCs.		

This	data	was	gathered	by	comparing	 the	articles	 cited	 in	 requests	 for	 consultations	of	all	

disputes	with	SPS	and	TBT	claims,	with	the	issues	raised	in	STCs	as	visible	in	SPS	and	TBT	

Committee	meeting	minutes.239	The	figures	shown	in	Figure	39	and	40	show	the	share	of	the	

issue	in	the	forum.	For	instance,	taking	the	first	bars	from	Figure	39,	81%	of	TBT	STCs	relate	

to	transparency,	whereas	14%	of	TBT	requests	for	consultations	relate	to	transparency.		

The	 level	of	detail	of	 the	requests	of	 consultations	 is	 limited,	and	 the	exact	 issues	 that	are	

raised	is	therefore	not	as	precise	as	for	the	STCs.	There	are	indeed	a	number	of	requests	for	

consultations	that	cite	general	articles,	such	as	article	2	of	the	SPS	or	TBT	Agreement,	have	

not	 been	 reflected	 in	 these	 figures,	 because	 this	 does	 not	 allow	 to	 differentiate	 between	

necessity	and	discrimination	concerns,	inter	alia.		

An	 important	difference	remains	 in	 the	 two	datasets:	 the	 issues	 raised	 in	STCs	are	 for	 the	

period	 of	 2010-2014,	 while	 the	 issues	 raised	 in	 requests	 for	 consultations	 are	 for	 1995-

2015.	 The	 data	 for	 the	 remaining	 years	 for	 STCs	 will	 be	 completed	 subsequently,	 but	 a	

comparison	with	 disputes	 between	2010-2014	provided	 too	 limited	 knowledge.	However,	

data	circulated	by	the	secretariat	on	 issues	raised	 in	TBT	STCs	 indicates	that	 the	trends	 in	

the	 issues	 raised	 are	 similar	 from	1995,	 and	 the	 conclusions	 should	 therefore	 not	 change	

substantially.	No	similar	data	is	available	for	SPS	STCs	for	1995-2010.		

The	 most	 significant	 conclusion	 of	 this	 comparison	 is	 that	 the	 two	 fora	 are	 not	 used	 for	

raising	 the	 same	 issues.	 The	 main	 trend	 that	 remains	 the	 same	 is	 that	 in	 TBT	 STCs	 and	

requests	 for	 consultations	 necessity	 is	 the	 issue	 most	 raised.	 However,	 significant	

																																																								

239	Cf	section	above	on	issues	raised	in	STCs,	p.	169	et	sec.		
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differences	occur	regarding	most	other	issues,	as	will	be	presented	below.	The	SPS	and	TBT	

Agreements	differ	considerably.	TBT	STCs	show	that	the	Committee	is	perceived	as	a	more	

relevant	 forum	 for	 addressing	 most	 issues,	 and	 indeed	 unnecessary	 barriers	 to	 trade,	

international	standards,	transparency,	discrimination	and	a	reasonable	interval	to	adapt	are	

all	 raised	 more	 in	 the	 TBT	 Committee	 than	 in	 the	 RCs	 with	 TBT	 claims.	 Surprisingly	

however,	SPS	STCs	are	not	used	in	the	same	way	to	address	issues	that	are	less	relevant	to	

solve	in	dispute	settlement.	SPS	requests	for	consultations	are	more	detailed	than	SPS	STCs,	

with	more	 issues	 raised	 than	 in	 the	STCs.	This	might	be	 consistent	with	 the	 conclusion	 in	

Chapter	II	that	SPS	STCs	tend	to	be	more	about	concrete	implementation	issues	than	about	

the	discussion	of	 the	different	 attributes	 of	 a	measure.	 In	 this	 sense	 the	 SPS	 STCs	 tend	 to	

address	the	‘legal’	issues	regarding	measures.		

Figure	39	Issues	raised	in	TBT	STCs	and	Requests	for	Consultations240	

	

																																																								

240	The	data	on	the	 issues	raised	 in	STCs	has	been	adapted	to	make	 it	comparable	with	 the	data	available	on	
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Figure	40	Issues	raised	in	SPS	STCs	and	Requests	for	Consultations	

	

A. Issues	raised	mainly	in	STCs	

The	TBT	Committee	is	clearly	shown	as	a	preferred	forum	for	addressing	the	core	disciplines	

of	 the	 TBT	 Agreement,	 including	 unnecessary	 barriers	 to	 trade,	 international	 standards,	

transparency,	discrimination	and	a	reasonable	interval	to	adapt.		

The	difference	is	particularly	striking	regarding	unnecessary	barriers	to	trade,	international	

standards,	transparency	and	a	reasonable	interval	to	adapt.	STCs	may	indeed	provide	a	more	

appropriate	 forum	 to	 discuss	 such	 issues,	 either	 because	 they	 are	 more	 related	 to	 the	

‘fuzzyness’	of	the	TBT	obligations	(1)	or	because	their	implementation	requires	more	timely	

action	(2).		

1. Completing	the	contract	through	STCs	

Unnecessary	barriers	 to	 trade,	 international	standards	and	discrimination	are	raised	more	

frequently	 in	TBT	STCs	 than	 in	TBT	RCs.	While	 the	difference	 is	 less	notable	between	SPS	

16%	

19%	

26%	

28%	

40%	

44%	

7%	

93%	

51%	

51%	

44%	

4%	

6%	

6%	

8%	

8%	

20%	

30%	

37%	

48%	

49%	

58%	

0%	10%	20%	30%	40%	50%	60%	70%	80%	90%	100%	

Special	and	Differential	Treatment	

Equivalence	

Regionalisation	

Consistency	

Least	trade	restrictive	measure	

Discrimination	

Unnecessary	barrier	to	trade	

Risk	Assessments	

Transparency	

International	Standards	

Scienti�ic	justi�ication,	Rationale	

%	of	total	STCs	 %	of	total	RC	



234	

	

STCs	 and	 RCs,	 there	 are	 still	 more	 SPS	 STCs	 regarding	 the	 scientific	 justification	 of	 the	

measure	and	regarding	necessity	than	there	are	RCs.		

Arguably,	the	reason	for	raising	certain	issues	in	STCs	more	frequently	and	less	so	in	RCs	can	

be	 explained	 by	 a	 the	 flexibility	 of	 these	 particular	 obligations	 due	 to	 the	 negative	

integration	 obligation	 approach	 of	 the	 Agreements,	 leaving	 open	 the	 possibility	 to	 adopt	

measures	from	a	wide	range	of	different	options.	As	a	result,	the	lines	between	legality	and	

illegality	are	more	blurred,	and	it	is	therefore	difficult	for	a	Member	affected	by	a	measure	to	

affirm	 clearly	 that	 it	 is	 due	 to	 a	WTO-inconsistency.	 The	most	 relevant	 approach	 in	 such	

cases	 is	 therefore	 to	 obtain	 further	 explanations	 in	 the	 Committee	 and	 eventually	 work	

together	between	affected	and	regulated	Member	towards	a	mutually	relevant	measure.		

a) Necessity	

As	seen	in	Part	 I,	 the	obligation	of	necessity	 is	 inherently	subjective,	 leaving	Members	the	

freedom	 of	 choosing	 the	 policy	 measure	 they	 consider	 ‘necessary’	 to	 fulfil	 a	 ‘legitimate	

objective’	they	pursue.241	Although	the	SPS	Agreement	provides	the	requirement	of	scientific	

evidence	 to	 justify	necessity	 (art	2.2	 SPS	Agreement),	 the	TBT	Agreement	only	provides	 a	

non-limitative	 list	 of	 legitimate	 objectives	 that	 may	 justify	 barriers	 to	 trade	 (art	 2.2	 TBT	

Agreement)	and	requires	that	technical	regulations	be	based	on	performance	(2.8).		

Therefore,	 while	 trying	 to	 avoid	 arbitrary	 trade	 restrictions,	 the	 negotiators	 ended	 up	

leaving	space	for	various	different	interpretations	of	what	could	be	considered	a	necessary	

measure.	The	Committees	offer	an	important	forum	for	Members	to	discuss	jointly	whether	

a	measure	is	truly	necessary	and	how	it	could	be	improved.	Regarding	the	necessity	of	TBT	

measures,	Members	raise	concern	about	necessity	in	62%	of	their	TBT	STCs,	whereas	they	

mention	 necessity	 explicitly	 in	 45%	 of	 their	 TBT	 RCs.	 Regarding	 SPS	measures,	Members	

raise	concerns	regarding	the	necessity	of	the	measure	in	30%	of	their	STCs,	and	only	7%	of	

their	 requests	 for	 consultations.	 	 In	 addition,	 Members	 raise	 concern	 about	 the	 scientific	

																																																								

241	On	necessity	under	the	two	Agreements,	see	pp.	37	et	seq.		
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rationale	of	the	measure	in	58%	of	their	SPS	concerns,	while	they	do	so	only	in	44%	of	their	

SPS	RCs.242		

In	 addition,	 even	before	 some	necessity	 issues	 do	 end	up	 in	 dispute	 settlement,	Members	

first	try	to	solve	them	through	STCs.	 In	this	sense,	70%	of	all	TBT	necessity	RCs	were	first	

raised	as	 STCs.	This	 is	 also	 the	 case	 for	 SPS	necessity	 and	 scientific	 rationale	RCs,	73%	of	

which	were	first	raised	in	the	SPS	Committee.		

This	predominance	of	STCs	on	necessity	and	scientific	rationale	as	opposed	to	RCs	shows	the	

collaborative	 efforts	 that	 Members	 go	 through	 when	 encountering	 a	 necessity-related	

concern.	Members	raising	STCs	about	necessity	do	not	necessarily	pre-judge	of	the	bad	faith	

of	the	regulating	Member	merely	because	of	the	negative	effect	on	trade:	they	acknowledge	

the	 objective	 pursued	 and	 contribute	 with	 their	 evidence	 and	 experience	 on	 possible	

alternatives.	In	addition,	providing	the	evidence	on	the	necessity	of	a	measure	might	prove	

to	 be	 a	 very	 daunting	 challenge,	 and	 might	 therefore	 explain	 that	 Members	 prefer	 non-

judicial	means	to	address	their	concerns.	

b) International	standards	

While	international	standards	are	discussed	in	49%	of	STCs,	they	are	only	mentioned	in	10%	

of	 RCs.	 The	 obligation	 to	 comply	 with	 international	 standards	 leaves	 Members	 a	 level	 of	

flexibility	 (E.	 N.	Wijkström	 and	McDaniels	 2013),	 which	makes	 violations	 of	 it	 difficult	 to	

define.	 As	 noted	 in	 Chapter	 II,	Members	 therefore	 use	 STCs	 frequently	 to	 understand	 the	

relationship	between	a	measure	and	the	relevant	international	standards,	to	better	identify	

the	 rationale	 behind	 other	 Members’	 deviation	 from	 international	 standards,	 or	 to	

encourage	 implementation	of	 international	 standards.	The	 first	 two	types	of	 international-

standards	 related	 concerns	 underline	 that	 understanding	 other	 Members’	 compliance	 or	

																																																								

242	The	RCs	on	TBT	measures	are	not	as	detailed	in	this	regard,	and	do	not	provide	the	detail	on	the	details	of	

the	TBT	necessity	claims,	given	that	Members	cite	directly	article	2.2.	Under	the	SPS	Agreement,	necessity	and	

scientific	rationale	are	included	in	two	different	paragraphs,	allowing	to	distinguish	between	the	claims	made	

on	article	2.1	(necessity)	and	2.2	(scientific	rationale)	of	the	SPS	Agreement.		
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deviation	 from	an	 international	standard	 is	not	evident,	 let	alone	proving	so	 in	 front	of	an	

adjudicator.	Therefore,	the	possibility	to	express	concern	and	request	further	information	in	

the	 committees	 is	 better	 adapted	 to	 the	 objective	 of	 the	 obligation,	 which	 is	 to	 favour	

regulatory	convergence,	than	adjudication.		

The	third	type	of	international	standards-related	STCs,	on	encouraging	Members	to	adopt	a	

certain	 standard,	 is	what	 corresponds	 best	 to	what	might	 escalate	 into	 a	 dispute.	 Indeed,	

these	are	 concerns	 in	which	Members	ask	 regulating	Members	 to	 comply	with	an	existing	

standard.	

Finally,	 as	we	 shall	 see	 in	Part	 III,	when	bringing	 an	 issue	 to	 a	Panel,	 the	burden	of	proof	

about	the	inappropriate	effect	of	an	international	standard	relies	on	the	complainant.	Yet	the	

evidence	 can	 be	 closely	 linked	with	matters	 only	 the	 regulating	Member	 has	 information	

about.	Gathering	such	evidence	might	therefore	be	a	disincentive	to	bring	an	issue	to	dispute	

settlement.		

With	regards	to	SPS	concerns	and	disputes,	the	difference	between	international	standards	

raised	in	STCs	and	in	RCs	is	much	less	high,	and	international	standards	are	raised	slightly	

more	in	RCs	than	in	STCs.	This	does	not	however	exclude	that	STCs	remain	a	useful	forum	to	

discuss	international	standards	also	under	the	SPS	framework.	Indeed,	even	though	they	are	

also	raised	in	51%	of	RCs	with	SPS	claims,	they	are	also	raised	in	49%	of	SPS	STCs.		

c) Discrimination	

The	use	of	STCs	and	formal	dispute	settlement	for	addressing	discrimination	differs	slightly	

between	measures	relating	to	SPS	or	TBT:	while	regarding	SPS	measures,	Members	tend	to	

raise	discrimination	issues	more	often	through	requests	for	consultation	than	through	STCs,	

regarding	TBT	measures	discrimination	is	raised	more	frequently	in	STCs.	Part	of	the	reason	

in	 this	 difference	 might	 lie	 in	 the	 different	 use	 made	 of	 STCs	 between	 the	 SPS	 and	 TBT	

Committees	underlined	in	Chapter	II.	While	in	SPS	Committees	Members	raise	a	majority	of	

concerns	regarding	measures	already	implemented	that	create	a	barrier	to	trade,	in	the	TBT	

Committee	Members	raise	more	questions	about	draft	measures,	to	better	understand	the	it,	
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estimate	 its	 legality	 and	 eventually	 try	 to	 influence	 it	 towards	 a	 less	 trade-restrictive	

direction.	In	this	sense,	a	number	of	TBT	STCs	question	whether	a	discrimination	might	be	

justified	by	different	situations,	or	whether	a	measure	treats	domestic	and	foreign	producers	

in	 the	 same	 manner.	 Like	 for	 the	 necessity	 concerns,	 Members	 tend	 to	 raise	 TBT	

discrimination	 concerns	 in	 an	 effort	 to	 ensure	 the	 potential	 measure	 will	 not	 be	

discriminatory.		

Still,	both	under	SPS	and	TBT,	like	for	necessity,	Members	do	try	to	solve	issues	relating	to	

discrimination	 first	 before	 resolving	 to	 dispute	 settlement:	 76%	 of	 TBT	 RCs	 related	 to	

discrimination	are	first	raised	as	STCs,	and	74%	of	SPS	RCs	are	first	raised	as	STCs.		

2. Obtaining	timely	compliance	through	STCs	

STCs	may	also	serve	as	a	more	appropriate	forum	to	obtain	more	timely	reactions	to	what	is	

perceived	as	a	trade	concern.	In	the	case	of	the	obligations	of	transparency	and	of	leaving	a	

reasonable	delay	between	publication	and	enforcement,	STC	indeed	appears	to	allow	for	the	

concerned	 Member	 to	 request	 for	 a	 change	 in	 a	 more	 cost-effective	 way	 than	 through	

dispute	settlement.		

a) Transparency	

Regarding	TBT	measures,	transparency	is	raised	much	more	through	STCs	than	through	RCs.	

While	14%	of	TBT	RCs	include	claims	related	to	transparency	obligations,	81%	of	TBT	STCs	

relate	to	transparency.	This	can	be	easily	understood	by	comparing	the	costs	and	benefits	in	

STCs	 and	 through	 a	 formal	 dispute.	 Raising	 an	 STC	 regarding	 a	 lack	 of	 notification	 helps	

inform	all	WTO	Members	and	potentially	their	stakeholders	of	the	measure	at	stake	through	

the	 Committee	minutes,	may	 obtain	 the	 notification	 or	 publication	 of	 the	measure,	 and	 if	

there	 is	still	 time,	can	still	provide	the	opportunity	 for	other	Members	to	make	comments.	

The	 costs	of	 raising	 such	a	 concern	are	 composed	of	 the	 cost	of	dialogue	with	 the	private	

sector,	 assuming	 that	 the	 information	 about	 such	 a	 measure	 were	 brought	 to	 the	

government	by	an	affected	or	potentially	affected	trader,	and	to	the	costs	related	to	lack	of	

uncertainty	 and	 predictability	 that	 remain	 for	 all	 affected	 traders	 until	 the	 measure	 is	
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disclosed.	Given	 that	 committee	meetings	 take	place	 three	 times	a	year,	depending	on	 the	

moment	the	Member	notices	the	non-transparent	measure,	the	maximum	time	it	will	have	to	

wait	 until	 raising	 the	 concern	 is	 of	 4	 months.	 After	 the	 concern	 is	 raised,	 the	 disclosure,	

either	 through	 notification	 or	 publication	 depends	 on	 the	 domestic	 delays,	 but	 the	 mere	

discussion	in	the	Committee	will	already	provide	transparency	on	the	said	measure.			

Raising	the	issue	in	a	request	for	consultations	may	put	additional	pressure	for	a	country	to	

comply	with	their	transparency	obligations.	If	the	dispute	remains	at	the	RC	level,	the	best	

that	can	happen	is	the	same	as	in	the	committee	level:	the	regulating	Member	may	accept	to	

comply	with	its	transparency	obligations.	If	the	dispute	goes	to	a	Panel,	the	latter	may	–	in	

the	 best	 case	 –	 consider	 the	 obligation	 indeed	 violated,	 in	 which	 case	 it	 will	 request	 the	

Member	to	comply	with	its	obligations.	In	other	words,	still	the	same	result	than	as	the	STC.	

However,	in	the	meantime,	raising	the	dispute	will	have	implied	considerably	more	costs:	as	

we	 shall	 see	 in	 Part	 III,	 the	 costs	 of	 preparing	 the	 case	 and	 litigating	 the	 case	 are	

considerable.	In	addition,	the	lack	of	transparency	will	continue	presumably	until	the	Panel	

imposes	compliance	on	the	responding	Member.	Taking	into	account	the	average	delays	for	

consultations	and	panel	proceedings,	the	situation	of	uncertainty	may	persist	for	more	than	

a	year	and	a	half.243	

The	 STC	 procedure	 therefore	 provides	 a	 less	 costly	 means	 to	 obtain	 compliance	 with	

transparency	 obligations,	 with	 potentially	 a	 more	 rapid	 result	 and	 benefit	 the	 entire	

membership.		

However,	 surprisingly,	 the	 SPS	 data	 differs	 from	 TBT	 in	 this	 point.	 WTO	 Members	 raise	

transparency	in	51%	of	SPS	RCs	and	only	in	48%	of	SPS	STCs.	

	

																																																								

243	Horn	 and	Mavroidis	 calculated	 the	 average	 lengths	 of	 each	 stage	 of	WTO	dispute	 settlement	proceedings	

based	on	disputes	from	1995-2010.	They	found	that	the	average	delays	for	consultations	was	of	164.6	days	(5.5	

months)	 and	 the	average	 for	Panel	proceedings	was	of	444.9	days	 (14.7	months),	way	beyond	 the	 statutory	

deadlines	of	60	days	and	180	days	respectively.		
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b) Reasonable	interval	to	adapt		

Following	 the	 same	 logic	 as	 regarding	 transparency,	 requesting	 a	 reasonable	 interval	 to	

adapt	 is	 only	 worth	 it	 if	 the	 regulating	 Member	 reacts	 directly.	 Going	 through	 lengthy	

consultations	 and	 potentially	 a	 dispute	 is	 likely	 to	 be	 too	 late,	 as	 the	 domestic	 regulatory	

process	can	advance	regardless	and	the	measure	might	be	adopted	and	enforced	by	the	time	

a	Panel	issues	its	decision.		

In	the	TBT	Committee,	a	reasonable	interval	left	for	traders	to	adapt	is	mentioned	in	35%	of	

concerns,	whereas	it	is	only	raised	in	8%	of	TBT	RCs.	No	similar	data	is	available	for	SPS,	as	

the	obligation	is	included	in	Annex	B,	which	is	cited	as	a	whole	in	requests	for	consultations,	

without	distinguishing	the	specific	paragraphs	applicable	to	each	dispute.			

B. Issues	raised	mainly	in	Requests	for	Consultations	

A	number	of	other	issues	are	raised	more	frequently	in	RCs	than	in	STCs.	This	is	the	case	for	

the	majority	of	the	SPS	disciplines.	And	yet,	in	the	more	frequent	cases	in	which	these	issues	

are	 indeed	 raised	 in	 requests	 for	 consultations,	 Members	 have	 tried	 to	 solve	 them	 first	

through	STCs.	Special	and	Differential	treatment	is	the	only	issue	that	is	raised	more	in	TBT	

RCs	than	in	TBT	STCs.	It	was	indeed	raised	in	14%	of	TBT	RCs,	versus	only	8%	of	TBT	STCs.		

III. Participating	Members	

To	find	out	whether	transparency	is	a	substitute	for	dispute	settlement,	the	second	aspect	is	

to	determine	whether	 the	 same	Members	use	both	mechanisms.	 If	 the	 same	Members	do,	

chances	are	that	transparency	only	maintains	a	pre-established	order.	If	different	Members	

participate	in	dispute	settlement,	 it	 is	 likely	that	STCs	allow	for	Members	to	address	needs	

that	DS	does	not.		

To	reflect	accurately	the	number	of	countries	who	take	the	initiative	of	raising	a	concern,	I	

count	 each	 Member	 having	 raised	 a	 concern	 as	 having	 a	 “bilateral”	 concern	 with	 the	

regulating	Member,	 consistent	with	previous	 literature	 regarding	WTO	dispute	 settlement	

(Horn,	Mavroidis,	and	Nordström	2005;	Horn,	Johannesson,	and	Mavroidis	2011).		
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Members	launching	a	concern	are	to	be	distinguished	from	Members	supporting	a	concern.	

Members	 launching	 a	 concern	 are	 those	 that	 show	 substantial	 concern	 regarding	 the	 STC	

from	the	first	meeting	it	is	discussed.	This	implies	that	the	launching	Member	has	taken	the	

initiative	of	asking	the	Secretariat	to	put	it	on	the	agenda	of	the	meeting.	In	other	words,	it	

needs	to	have	gained	information	about	the	measure	and	its	potential	effects	by	itself,	either	

through	a	notification	or	through	its	own	research.	

The	current	data	on	STCs	is	for	the	years	2010-2014.	Indeed,	more	complete	data	is	not	yet	

available	 on	 Members	 supporting	 TBT	 concerns	 for	 previous	 years,	 and	 for	 comparison	

between	SPS	and	TBT,	the	same	time	period	has	been	taken	for	both.	Further	research	will	

be	necessary	to	ensure	a	more	extensive	comparison	with	the	requests	for	consultation	from	

1995	to	2014.		

Country	groups	act	differently	in	the	SPS	and	TBT	Committees,	suggesting	the	different	uses	

made	of	the	STCs	in	both	committee.		

A. Country	groups	active	in	SPS	STCs	

The	 figures	below	provide	an	overview	of	WTO	Members’	 activities	 in	 raising,	 joining	and	

maintaining	 SPS	 concerns,	 and	 raising	 or	 defending	 requests	 for	 consultations	 with	 SPS	

claims.		

There	are	225	bilateral	SPS	STCs	between	2010	and	2014.	Out	of	 these,	104	are	raised	by	

Members	launching	the	concern,	and	121	are	raised	by	“supporting”	Members.244		

Contrary	 to	 the	 dispute	 settlement	 system	 where	 the	 G2	 and	 IND	 appear	 as	 the	

overwhelmingly	most	 active	 groups	 in	making	 requests	 for	 consultations	 (see	 Figure	 42),	

they	 are	much	 less	 dominant	 in	 raising	 or	 supporting	 SPS	 STCs.	 Indeed,	 in	 the	 examined	

period,	 the	 total	 engagement	 of	 Members	 from	 different	 development	 levels	 is	 relatively	

even:	with	the	exclusion	of	LDCs	which	are	completely	absent	 from	SPS	STCs	 like	they	are	

																																																								

244 	The	 WTO	 Secretariat	 distinguishes	 between	 ‘launching’	 and	 ‘supporting’	 Members	 in	 SPS	 IMS.	 The	

Secretariat’s	classification	was	used	in	this	regard.		
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from	dispute	settlement,	the	four	country	groups	are	quite	similarly	active,	all	participating	

in	more	than	20%	of	SPS	STCs.			

The	 BRICS	 are	 the	 most	 active	 in	 launching	 concerns	 (36%	 of	 SPS	 STCs),	 whereas	 the	

developing	countries	are	most	active	in	supporting	concerns	(45%	of	SPS	STCs).	The	country	

group	most	active	in	both	launching	and	supporting	concerns	are	DEV,	who	have	a	total	of	

34%	of	bilateral	SPS	STCs.		

The	G2	is	the	country	group	which	is	most	subject	to	concerns,	as	it	maintains	44%	of	all	SPS	

STCs.		

Only	one	SPS	STC	was	raised	in	the	period	by	an	LDC,	this	was	by	Senegal	against	the	United	

States,	on	an	import	ban	the	US	had	imposed	on	tomatoes,	affecting	Senegal.245		

Figure	41	Participation	in	SPS	STCs,	2010-2014	

Country	

Group	

Launching	 %		 Supporting	

STC	

%		 Total	

appearances	

%		 Maintaining	

the	measure	

%	

BRICS	 37	 36	 12	 10	 49	 22	 37	 16	

DEV	 22	 21	 54	 45	 76	 34	 25	 11	

G2	 25	 24	 19	 16	 44	 20	 100	 44	

IND	 19	 18	 33	 27	 52	 23	 58	 26	

LDC	 1	 1	 3	 2	 4	 2	 1	 0	

"Certain	

Members"	

0	 0	 0	 0	 0	 0	 4	 2	

Total	 104	 100	 121	 100	 225	 100	 225	 100	

	

																																																								

245	ID	339,	Restrictions	on	tomatoes,	raised	in	SPS	Committee	on	18/10/2012.		
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Figure	42	Participation	in	SPS	Requests	for	consultations,	1995-2014	

Country	

group	

Complainant	 %	 Respondent	 %		

BRICS	 3	 7%	 12	 28%	

DEV	 8	 19%	 1	 2%	

G2	 16	 37%	 9	 21%	

IND	 16	 37%	 21	 49%	

LDC	 0	 0%	 0	 0%	

Total	 43	 100%	 43	 100%	

	

Figure	43	and	Figure	44	below	represents	the	shares	of	requests	for	consultations	raised	by	

country	 groups	 with	 or	 without	 STCs	 before,	 from	 the	 total	 number	 of	 requests	 for	

consultation	made	by	each	country	group	between	1995-2015.	These	show	that	in	SPS	STCs,	

developing	 countries,	 both	DEV	 and	BRICS,	 are	more	 active	 in	 raising	 concerns	 regarding	

developed	 countries,	 whereas	 in	 SPS	 requests	 for	 consultation	 developed	 countries	

challenge	most	measures	by	other	developed	countries	or	by	BRICS.		
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Figure	43	Members	Concerned	and	

maintaining	SPS	STCs	246	

Country	

group	

G2	 IND	 BRICS	 DEV	 LDC	 Total	

BRICS	 18	 7	 7	 4	 1	 19	

DEV	 11	 6	 4	 1	 0	 11	

G2	 4	 6	 9	 4	 0	 19	

IND		 1	 9	 6	 2	 0	 17	

LDC	 1	 0	 0	 0	 0	 0	

Total	 35	 28	 26	 11	 1	 66	
	

Figure	44	Member	participation	in	SPS	requests	

for	consultations	

Country	

group	

G2	 IND	 BRICS	 DEV	 LDC	 Total	

BRICS	 2	 1	 0	 0	 0	 3	

DEV	 3	 4	 0	 1	 0	 8	

G2	 4	 8	 4	 0	 0	 16	

IND		 0	 8	 8	 0	 0	 16	

LDC	 0	 0	 0	 0	 0	 0	

Total	 9	 21	 12	 1	 0	 43	
	

	

The	 following	 figures	 then	examine	Members’	practice	 in	 raising	disputes	with	or	without	

having	raised	an	STC	before.	This	allows	to	estimate	whether	Members	view	STCs	as	useful	

to	prevent	disputes	or	not.		

Overall,	 all	 country	 groups	 tend	 to	 try	 solving	 conflicts	 first	 in	 the	 SPS	 Committee	 before	

resorting	to	dispute	settlement.	This	is	clearly	the	case	for	G2,	BRICS	and	DEV.	IND	raised	as	

many	disputes	without	passing	through	STCs	than	by	passing	through	STCs	before.		

	

	

	

																																																								

246	This	figure	differs	from	Figure	41	in	that	it	only	reflects	the	Members	launching	a	concern	between	2010	
and	 2014,	 for	 comparison	 purpose	 with	 the	 requests	 for	 consultations.	 The	 column	 represents	 concerned	

Members,	and	the	lines	reflect	Members	maintaining	the	measure.	
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Figure	45	SPS	Requests	for	consultations	

without	STCs,	share	from	total	requests	

SPS	RC	without	STC	 %	of	total	

G2	 31%	

IND		 50%	

BRICS	 33%	

DEV	 25%	

LDC	 0%	

Total	 37%	
	

Figure	46	SPS	Requests	for	consultations	

after	prior	STC,	share	from	total	requests		

SPS	RC	with	STC	 %	of	total	

G2	 69%	

IND		 50%	

BRICS	 67%	

DEV	 75%	

LDC	 0%	

Total	 63%	
	

	

B. Country	groups	active	in	TBT	STCs	

The	following	four	figures	aim	to	provide	a	comparison	of	Members	activity	in	raising	STCs	

in	the	TBT	Committee,	and	in	raising	requests	for	consultations	in	front	of	the	DSU.	Figure	47	

and	 48	 present	 country	 group	 activity	within	 the	 share	 of	 total	Members	 participating	 in	

STCs	or	requests	for	consultations.			

Figures	49	and	56	present	which	country	groups	challenge	which	other	country	groups,	both	

in	the	Committee	and	in	requests	for	consultations.		



245	

	

There	are	544	bilateral	TBT	STCs.	358	disputes	are	between	Members	directly	 ‘launching’	

the	dispute	and	those	maintaining	the	measure,	and	186	are	between	Members	‘supporting’	

the	concern	and	Members	maintaining	the	measure.247	

In	the	TBT	Committee,	the	G2	is	the	most	active	country	groups	more	active	than	developing	

countries,	launching	41%	of	TBT	STCs.	It	launches	more	TBT	STCs	than	it	does	requests	for	

consultations	 (Figure	 48),	 and	 raises	most	 concerns	 regarding	 other	 country	 groups	 than	

itself.	However,	this	contrasts	with	the	requests	for	consultations	made	by	the	G2,	where	it	

raises	 few	 requests	 for	 consultations	 regarding	 other	 country	 groups	 (Figure	 56).	 This	

suggests	that	G2	Members	do	have	concerns	with	other	Members’	measures,	but	chose	not	

to	take	them	to	the	level	of	formal	disputes.			

G2	is	followed	by	IND,	which	launch	34%	of	STCs.	Developing	countries,	both	BRICS	and	DEV	

participate	considerably	 less	 in	 launching	STCs,	accounting	 for	only	10%	and	13%	of	 total	

TBT	STCs	respectively.	While	this	 is	still	more	than	the	share	of	requests	 for	consultations	

raised	 by	 BRICS,	 developing	 countries	 are	 less	 active	 in	 raising	 TBT	 STCs	 than	 in	 raising	

requests	 for	 consultations	 citing	 the	 TBT	 Agreement.	 Developing	 countries	 do	 catch	 up	

slightly	in	their	overall	participation	in	TBT	STCs	by	supporting	31%	of	TBT	STCs,	but	their	

total	appearances	 in	the	STCs,	 i.e.	both	 launching	and	supporting	STCs,	still	remains	below	

that	of	both	G2	and	IND.		

Contrary	 to	 the	 SPS	 Committee	 and	 requests	 for	 consultations,	 LDCs	 have	 participated	 in	

TBT	STCs,	with	a	total	of	13	appearances	both	as	launching	and	supporting	STCs.	All	of	these	

are	regarding	tobacco	products.248	

																																																								

247	The	WTO	Secretariat	does	not	distinguish	Members	launching	or	joining	TBT	STCs.	This	data	was	therefore	

gathered	through	the	reading	of	the	minutes	of	the	SPS	committee	meeting.	Members	either	explicitly	showing	

support	to	launching	Member	or	joining	the	concern	at	subsequent	meetings	are	classified	as	‘supporting’.		
248	The	13	appearances	make	reference	to	bilateral	STCs,	therefore	counting	as	separate	STCs	all	concerns	that	

are	raised	by	several	members	at	once.	These	STCs	are:	Brazil	-	Draft	Resolution	No.	112,	29	November	2010;	

maximum	 levels	 of	 tar,	 nicotine	 and	 carbon	 monoxide	 permitted	 on	 tobacco	 products	 and	 prohibition	 of	

additives	 (ID	 288);	 Australia	 –	 Tobacco	 Plain	 Packaging	 Bill	 2011	 (ID	 304);	 New	 Zealand	 –	 Proposal	 to	
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Figure	47	Participation	in	TBT	STCs,	2010-2014	

Country	

Group	
Launching	 %	

Supporting	

STC	
%	

Total	

appearances	
%	

Members	

maintaining	

the	measure	

%	

BRICS	 36	 10	 21	 11	 57	 10	 125	 23	

DEV	 48	 13	 57	 31	 105	 19	 144	 26	

G2	 145	 41	 29	 16	 174	 32	 147	 27	

IND	 122	 34	 73	 39	 195	 36	 128	 24	

LDC	 7	 2	 6	 3	 13	 2	 0	 0	

Total	 358	 100	 186	 100	 544	 100	 544	 100	

	

	 	

																																																																																																																																																																																					

introduce	plain	packaging	of	tobacco	products	in	New	Zealand	(ID	361);	European	Union	-	Tobacco	products,	

nicotine	 containing	 products	 and	 herbal	 products	 for	 smoking.	 Packaging	 for	 retail	 sale	 of	 any	 of	 the	

aforementioned	 products	 (ID	 377);	 United	 Kingdom	 –	 Proposal	 to	 introduce	 plain	 packaging	 of	 tobacco	

products	(ID	424);	France	–	Proposal	to	introduce	plain	packaging	of	tobacco	products	(ID	441).		
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Figure	48	Participation	in	TBT	Requests	for	consultations,	1995-2014	

Country	

group	
Complainant	 %	 Respondent	 %	

BRICS	 4	 8%	 2	 4%	

DEV	 11	 22%	 4	 8%	

G2	 14	 28%	 31	 62%	

IND	 21	 42%	 13	 26%	

LDC	 0	 0%	 0	 0%	

Total	 50	 100%	 50	 100%	
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Figure	49	Members	Concerned	and	maintaining	TBT	STCs	by	country	groups,	

2010-2014249	

Country	

group	
BRICS	 DEV	 G2	 IND	 LDC	 Total	

BRICS	 1	 3	 28	 4	 0	 36	

DEV	 11	 10	 16	 11	 0	 48	

G2	 47	 44	 8	 46	 0	 145	

IND	 29	 42	 30	 21	 0	 122	

LDC	 4	 0	 3	 0	 0	 7	

Total		 92	 99	 85	 82	 0	 358	

	

Turning	to	Members’	practice	in	raising	an	STC	to	prevent	dispute	settlement	(Figure	50	and	

Figure	 51),	 the	 TBT	 figures	 show	more	 difference	 between	 country	 groups	 than	 the	 SPS	

concerns	 and	 disputes.	 An	 overwhelming	 share	 of	 DEV	 requests	 for	 consultations	 were	

preceded	by	STCs,	whereas	G2	raise	much	more	requests	for	consultations	without	passing	

through	 STCs.	 The	 BRICS	 also	 stand	 out	 as	making	 all	 of	 their	 requests	 for	 consultations	

without	having	passed	through	STCs	before.	However,	having	only	raised	4	disputes,	this	is	

not	necessarily	as	representative	as	for	other	country	groups.		

	

	

																																																								

249	This	 figure	only	 reflects	 the	Members	 launching	a	 concern,	 for	 comparison	purpose	with	 the	 requests	 for	

consultations.	 The	 column	 represents	 concerned	 Members,	 and	 the	 lines	 reflect	 Members	 maintaining	 the	

measure.		
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Figure	50	TBT	Requests	for	consultations	

after	prior	STC,	share	from	total	requests	

RC	with	STC	 %	of	total	

G2	 14%	

IND		 59%	

BRICS	 0%	

DEV	 73%	

LDC	 0%	

Total	 44%	
	

Figure	51	TBT	Requests	for	consultations	

without	STCs,	share	from	total	requests		

RC	without	STC	 %	of	total	

G2	 86%	

IND		 43%	

BRICS	 100%	

DEV	 27%	

LDC	 0%	

Total	 56%	
	

	

The	 different	 practices	 between	 the	 SPS	 and	 TBT	 Committee	 are	 striking.	When	 focusing	

merely	 on	 the	 STCs,	 the	 SPS	 STCs	 seem	 to	 serve	 developing	 countries	 as	 a	 tool	 to	 avoid	

dispute	 settlement,	 whereas	 TBT	 STCs	 are	 rather	 used	 by	 developed	 countries	 against	

country	groups	that	they	do	not	target	as	much	in	formal	disputes.		

And	yet,	when	 looking	at	 the	measures	 that	ended	up	 in	dispute	settlement,	both	SPS	and	

TBT	 data	 shows	 that	 DEV	 first	 tried	 to	 solve	 their	 concern	 in	 the	 Committee	 before	

submitting	a	 request	 for	consultations.	Regarding	SPS	measures	 this	 is	a	general	 trend	 for	

most	country	groups,	whereas	regarding	TBT	measures	it	contrasts	sharply	with	the	G2	who	

submits	most	of	its	disputes	directly	to	the	DSB.			
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Conclusion	of	Part	II		

Part	II	gave	an	overview	of	the	various	level	of	transparency	that	exist	 in	the	SPS	and	TBT	

framework,	and	the	use	made	of	these	levels	by	the	WTO	Members.	Overall,	the	notifications	

centralized	 by	 the	 WTO	 are	 an	 important	 source	 of	 information,	 but	 still	 need	 to	 be	

complemented	 by	 STCs	 to	 obtain	 further	 insights	 on	 the	 impacts	 of	measures	 or	 on	 non-

notified	measures.	This	 ‘cross-notification’	enabled	by	the	possibility	of	raising	concerns	in	

the	Committee	allows	Members	to	play	the	monitoring	role	of	ensuring	that	the	measures	of	

their	trading	partners	are	consistent	with	their	WTO	obligations.	Joanne	Scott	refers	in	this	

sense	 to	 ‘mutual	 accountability	 through	mutual	 oversight’.	 (Scott	 2006,	 46)	 The	 technical	

and	 informal	 characteristic	 of	 the	 discussions	 in	 Committee	 make	 this	 oversight	 non-

confrontational,	 most	 of	 the	 time,	 and	 therefore	 allow	 Members	 to	 cooperate	 towards	

implementation	of	the	SPS	and	TBT	Agreements.		

The	private	sector’s	presence	 in	the	background	of	STCs	underlines	the	concrete	nature	of	

the	discussions.	Indeed,	whereas	the	private	sector	does	not	have	a	formal	role	in	the	WTO	

negotiations	or	the	dispute	settlement,	 their	role	seems	to	be	more	openly	admitted	in	the	

TBT	Committee	discussions,	because	of	the	undeniable	source	of	information	they	represent	

regarding	 barriers	 to	 trade.	 This	 role	 is	 however	 still	 uneven	 among	 Members,	 and	 may	

therefore	in	part	explain	the	uneven	use	still	made	of	the	STC	discussions.		

The	regulatory	cooperation	enabled	by	the	transparency	framework	is	used	extensively	by	

Members	 to	 obtain	 further	 information	 on	 each	 others	measures,	 to	 try	 to	 influence	 each	

others	domestic	policies	and	 to	eventually	address	an	existing	 trade	effect.	Ultimately,	 the	

majority	of	formal	disputes	are	first	addressed	in	the	Committees,	and	only	after	failing	there	

end	up	in	requests	for	consultations.		

The	final	Part	will	move	on	to	look	at	the	potential	roles	that	transparency	may	play	when	

conflicts	indeed	are	too	significant	and	need	to	be	raised	in	formal	dispute	settlement.			 	
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PART	III:	Transparency:	The	equalizing	factor	in	accessing	

dispute	settlement	

The	 final	 Part	 of	 the	 thesis	 will	 examine	 whether	 transparency	 can	 complement	 dispute	

settlement.	In	other	words,	the	purpose	of	this	Part	will	be	to	determine	the	extent	to	which	

the	information	gained	through	the	transparency	framework	described	in	Part	II	may	in	fact	

help	Members	bring	more	disputes.		

Chapter	 I	 will	 present	 the	 factors	 generally	 perceived	 as	 explaining	 why	 Members	 have	

recourse	 to	adjudication,	and	more	specifically	why	others	do	not.	This	will	point	 towards	

the	difficulty	to	access	to	the	WTO	DSS,	particularly	for	Members	with	lower	resources.		

On	 the	 basis	 of	 these	 factors,	 Chapter	 II	 will	 then	 consider	 whether	 the	 transparency	

mechanisms	of	the	SPS	and	TBT	Agreements	can	address	the	difficulties	in	accessing	dispute	

settlement.		

Finally,	 Chapter	 III	 will	 consider	 what	 elements	 still	 need	 to	 be	 changed	 in	 the	 current	

transparency	 framework	 to	 ensure	 that	 transparency	 both	 complements	 and	 substitutes	

dispute	settlement,	for	the	benefit	of	the	entire	WTO	Membership.		

	

Chapter	I:	The	challenge	of	climbing	the	‘pyramid’	leading	up	to	disputes	

The	formal	Dispute	settlement	system	plays	a	crucial	role	to	ensure	effective	compliance	to	

WTO	obligations.	Indeed,	the	risk	of	a	dispute	and	retaliation	threatens	Members	with	high	

costs	 that	 counterbalance	 the	 gains	 from	 non-compliance	 (B.	 M.	 Hoekman	 and	 Kostecki	

2009,	 85).	 However,	 disputes	 intervene	 only	 as	 a	 last	 resort,	 in	 the	 case	 of	 a	 strong	

disagreement.	The	DSS	is	a	costly	and	burdensome	process250	that	may	be	worth	turning	to	

only	in	cases	of	high	trade	losses.	It	is	arguably	in	any	country’s	interest,	whichever	its	level	

																																																								

250	Chad	Bown	explains	the	costs	of	resorting	to	Dispute	settlement	on	the	basis	of	the	implementation	of	each	

step	in	the	Extended	Litigation	Process.	See	(Bown	2009,	p.	118	et	s.)	



252	

	

of	development,	to	avoid	disputes,	because	of	the	resources	it	entails,	the	political	backdrops	

it	 may	 have	 and	 the	 uncertain	 results	 of	 the	 panel	 which	 may	 not	 be	 favourable	 to	 the	

complainant.		

In	order	to	understand	the	true	potentials	of	transparency	in	accessing	dispute	settlement,	

we	 shall	 first	 look	 at	 the	 process	 that	 leads	 from	 the	 adoption	 of	 a	 domestic	measure	 to	

dispute	settlement.		

Building	 on	 existing	 literature	 and	 evidence,	 this	 section	 develops	 an	 overview	 of	 the	

reasons	 that	 are	 necessary	 for	 countries	 to	 be	 able	 to	 adjudicate	 in	 the	WTO,	 and	 more	

importantly,	the	factors	that	prevent	countries	from	adjudicating.	

Recall	the	disputing	pyramid	that	was	referred	to	in	Part	II,	 leading	from	grievances	to	the	

decision	 to	 sue,	 explaining	 the	 transformation	 process	 from	 factual	 discordances	 to	 the	

formation	of	a	formal	dispute.	This	succession	of	events,	together	with	the	description	of	the	

‘pre-litigation’	phase	described	by	Bown	and	Hoekman	are	useful	for	our	study	in	that	they	

identify	the	necessary	steps	that	condition	Members’	access	to	adjudication.	

Two	sorts	of	major	stages	can	be	distinguished	in	WTO	adjudication,	in	which	different	sorts	

of	 challenges	 are	 identified	 (B.	 M.	 Hoekman	 and	 Mavroidis	 2000,	 7):	 On	 one	 hand,	 the	

upstream	 stage	 starts	 with	 the	 identification	 of	 a	 negative	 effect,	 the	 research	 about	 its	

consistency	with	WTO	obligations	and,	and	goes	up	to	the	decision	to	adjudicate	or	not.	This	

is	 referred	 to	 as	 the	 ‘pre-litigation’	 phase	 (C.	 P.	 Bown	 and	 Hoekman	 2005),	 as	 shown	 in	

Figure	52.	On	the	other	hand,	the	downstream	phase	takes	off	when	the	adjudication	process	

has	been	launched,	and	corresponds	to	the	undertakings	throughout	the	panel	proceedings.	

In	the	‘extended	litigation	process’	of	Figure	52,	this	corresponds	to	the	‘litigation’	and	‘post-

litigation’	phase.		
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Figure	52	The	WTO's	extended	litigation	process:	engaging	the	private	sector	support	

for	poor	country	market	access	interests	

	

Source:	(Bown	and	Hoekman	2005,	p.	869)	

	

This	Part	focuses	on	the	‘upstream’	stage	of	dispute	settlement,	or	the	‘pre-litigation’	stage.	

Arguably	 the	 greatest	 role	 for	 the	 examined	 transparency	mechanisms	 is	 in	preparing	 the	

decision	 to	 adjudicate	 and	 building	 the	 case.	 Once	 countries	 have	 already	 entered	 into	

adjudication,	 resource	 disparities	 still	 remain,	 pertaining	 essentially	 to	 the	 access	 to	

adequate	 legal	 representation	 and	 impartial	 procedures	 (B.	 M.	 Hoekman	 and	 Mavroidis	

2000).	However,	as	the	study	of	transparency	and	regulatory	cooperation	leads	us	to	focus	

on	non-judicial	compliance	tools	within	the	WTO,	we	will	focus	on	the	stages	that	condition	

access	 to	 dispute	 settlement.	 Indeed,	 equalizing	 the	 access	 at	 these	 previous	 stages	
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contribute	 to	 ensuring	 the	 effectiveness	 of	 WTO	 rights	 and	 obligations	 vis-à-vis	 all	 WTO	

Members	 and	 thus	 also	 their	 equal	 contribution	 to	 ensuring	 compliance	 with	 WTO	

agreements.	

This	leads	us	to	underline	an	important	caveat.	Adjudication	is	not	of	course	an	end	in	itself,	

and	as	was	argued	in	Part	II,	transparency	is	a	more	efficient	and	less	costly	means	to	ensure	

compliance	with	 the	 SPS	 and	 TBT	Agreements.	 However,	 our	 aim	 is	merely	 to	 argue	 that	

when	a	Member	sees	its	rights	violated,	it	should	have	access	to	justice	at	the	same	level	than	

any	other	Member.		

Our	approach	will	therefore	focus	on	the	‘access	to	justice’	of	all	WTO	Members.	In	line	with	

literature	 on	 social	 justice	 in	 internal	 law,	 we	 will	 argue	 that	 ‘justice’	 in	 the	 multilateral	

trading	system	‘presupposes	effective	access.’	(Cappelletti	and	Garth	1977,	3)251		

Access	to	justice	can	be	defined	as		

‘the	 ability	 to	 avail	 oneself	 of	 the	 various	 institutions,	 governmental	 and	 non-

governmental,	 judicial	 and	 non-judicial,	 in	 which	 a	 claimant	 might	 pursue	 justice.’	

(Galanter	2010,	115–16)	

In	this	sense,	access	to	‘WTO	justice’	entails	being	able	to	fulfil	the	necessary	steps	in	the	pre-

litigation	 process	 to	 gather	 evidence	 on	 a	 domestic	 measure	 in	 order	 to	 evaluate	 the	

opportunity-costs	of	litigating,	to	try	to	address	the	issue	through	alternative	means,	and	if	

the	 evidence	 is	 sufficient	 and	 the	 alternative	 means	 fail,	 then	 eventually	 raise	 a	 formal	

dispute.		

In	 this	 sense,	 three	 general	 factors	 can	 be	 identified	 to	 explain	WTO	Members’	 access	 to	

WTO	adjudication:	Members	are	 likely	 to	bring	disputes	as	 long	as	 they	have	 information,	

resources,	and	they	lack	alternative	fora	to	solve	the	conflict.	Although	the	three	categories	

have	not	necessarily	been	named	as	such,	existing	literature	seems	to	refer	to	each	of	them	

																																																								

251	Although	 literature	 from	 the	 domestic	 level	 provides	 a	 useful	 theoretic	 framework	 for	 reflections	 about	

access	to	justice	in	the	WTO,	the	WTO	legal	system	has	specific	features	which	will	be	underlined	throughout	

this	Chapter.		
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to	 explain	WTO	Members’	 behaviour	 in	 bringing	 disputes,	without	 necessarily	 entailing	 a	

chronological	succession	between	them.	It	is	obvious	that	information	and	resource	factors	

in	 particular	 may	 be	 necessary	 throughout	 the	 process,	 and	 in	 reality	 the	 distinction	

between	each	factor	is	not	as	clear-cut.	For	this	reason,	this	Chapter	choses	the	approach	of	

various	 ‘factors’,	 rather	 than	 focusing	 on	 the	 pyramid	 which	 entails	 a	 linear	 logic.	 This	

categorization	 is	aimed	to	summarize	the	arguments	presented	 in	the	 literature	so	 far	and	

relate	them	with	the	potential	role	of	transparency	in	equalizing	access	to	WTO	adjudication.		

I. Information	about	WTO-inconsistent	measures	

The	first	element	to	bring	a	dispute	to	the	WTO	is	knowing	about	the	measure	that	is	causing	

the	harm.	In	the	early	domestic	‘dispute’	literature,	this	is	the	‘naming’	stage	(Felstiner,	Abel,	

and	Sarat	1980),	recognizing	and	identifying	an	injury,	which	then	turns	into	a	‘grievance’.		

In	the	WTO	context,	prior	to	raising	a	dispute,	a	member	must	be	able	to	identify	the	trade	

barrier,	 connect	 it	 to	 a	measure	 of	 another	WTO	member,	 evaluate	 its	 inconsistency	with	

WTO	obligations	and	estimate	the	benefits	from	litigation.	Mavroidis	notes	that	‘Knowledge	

about	 the	 facts	 is	 at	 any	 rate	 the	 necessary	 first	 step	 towards	 establishing	 (un)lawful	

behaviour’		(P.	Mavroidis	2012)	This	is	indeed	described	in	Bown	and	Hoekman’s	extended	

litigation	process	as	 ‘step	1:	 ‘Identify	the	 foreign	WTO-inconsistent	policy’	(C.	P.	Bown	and	

Hoekman	2005).	 In	 the	SPS	and	TBT	context	 in	particular,	 information	about	 the	measure	

may	 prove	 to	 be	 additionally	 difficult,	 both	 in	 terms	 of	 identifying	 the	 measure	 and	

determining	 its	 inconsistency	 with	 WTO	 obligations.	 The	 private	 sector	 is	 an	 essential	

source	of	information	for	governments,	and	therefore	an	efficient	dialogue	with	the	private	

sector	at	an	early	stage	is	an	important	determinant	for	countries	to	chose	to	litigate	(3).	

1. Better	capacity	to	detect	deviations	

Larger	 trading	 partners	 have	 more	 information	 sources	 and	 better	 capacity	 to	 detect	

deviations	 from	WTO	obligations.	This	 is	 closely	 linked	with	 countries’	human	and	 capital	

resources,	which	is	found	to	play	a	significant	role	in	accounting	for	adjudication.		
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Countries	with	many	 trading	partners	have	advantage	because	 they	have	 invested	abroad,	

with	 information	 sources	 based	 in	 their	 trading	 partner	 countries,	 be	 it	 through	 their	

exporting	 firms	 or	 trade	 diplomacy	 (B.	 M.	 Hoekman	 and	 Mavroidis	 2016,	 95).	 Horn,	

Mavroidis	 and	 Nordström	 note	 that	 ‘large	 trade	 administrations	 in	 the	 world	 devote	

considerable	 resources	 to	 screen	 the	 trade	 policies	 of	 other	 countries,	 and	maintain	well-

oiled	 routines	 for	 handling	 complaints	 by	 the	 export	 industry.’	 (2005,	 467)	 Therefore,	

beyond	the	monitoring	efforts	that	countries	may	pursue	thanks	to	special	infrastructure	in	

place	 and	 availability	 of	 human	 resources,	 larger	 traders	 also	 have	 information	

automatically	notified	to	them	through	their	private	or	diplomatic	contacts	based	in	foreign	

countries.		

2. Difficulty	of	identifying	SPS	and	TBT	measures	at	the	origin	of	the	trade	effect	

Identifying	 the	 domestic	 measure	 might	 be	 difficult	 simply	 because	 of	 the	 myriad	 of	

domestic	measures	 in	all	WTO	members	 that	could	potentially	affect	 trade	and	because	of	

the	sometimes	difficult	causality	to	establish	between	the	measure	and	the	effects	on	trade.	

Bown	underlines	that	disputes	about	behind	the	border	measures	in	the	WTO	illustrate	most	

the	inequality	of	use	between	developed	and	developing	countries.	Indeed,	he	describes	such	

measures	to	be	with	a	 ‘low	observability’	and	notes	that	disputes	regarding	such	measures	

are	considerably	less	frequent	from	developing	countries	than	developed	between	1995	and	

2008.	Among	these,	Bown	includes	subsidies,	other	domestic	measures	such	as	intellectual	

property	 rights	 or	 other	 domestic	 measures,	 and	 export	 restrictions.	 The	 SPS	 and	 TBT	

measures	that	we	look	at	fall	under	this	category	(C.	P.	Bown	2009,	79),	and	the	requests	for	

consultations	 between	 1995-2015	 citing	 SPS	 and	 TBT	 measures	 also	 demonstrate	 a	

dominance	 of	 industrialized	 countries	 versus	 developing	 countries	 under	 the	 two	

agreements,	as	shown	in	Figures	53	and	54.252	

																																																								

252	Figures	1	and	2	are	both	based	on	bilateral	requests	 for	consultation.	They	do	not	take	 into	account	third	

parties	 that	 joined	 the	dispute,	 as	 for	 the	purpose	of	 the	 argument	here	 are	not	 the	Members	who	 took	 the	

initiative	of	adjudicating.		
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Figure	53	TBT	Requests	for	consultations	by	country	group	

	

Figure	54	SPS	Requests	for	consultations	by	country	group	

	

In	addition,	establishing	causality	between	the	trade	effect	and	a	domestic	measure	may	be	

particularly	difficult	when	WTO	legal	violations	happen	at	the	same	time	as	a	natural	shock	

(C.	P.	Bown	2009,	210).	 In	such	cases,	adjudication	regarding	the	WTO	legal	violation	may	

not	 be	worth	 pursuing,	 ‘because	 correction	 of	 the	 legal	 violation	will	 not	 restore	 the	 lost	

market	access’	(Ibid.).		

3. Obtaining	relevant	information	from	the	private	sector	

As	main	actors	of	 the	 trading	system,	 the	private	 sector,	whether	 represented	by	 industry	

groups	 or	 private	 companies,	 is	 best	 placed	 to	 have	 information	 about	 the	 effects	 that	
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domestic	measures	may	have	on	trade,	because	it	is	the	first	to	be	affected.	While	these	costs	

for	the	private	sector	go	beyond	information	costs,	they	fit	under	the	heading	of	information	

because	 of	 the	 information	 the	 private	 sector	 indeed	 generates	 in	 favour	 of	 its	 domestic	

government.			

Shaffer	advances	the	extent	to	which	the	wealthier	and	better	organised	representatives	of	

the	private	sector	work	closely	in	the	‘shadow’	of	government-to-government	WTO	litigation	

to	push	forward	its	commercial	interests	and	pursue	adjudication	(Shaffer	2003).	Bown	and	

Hoekman	 further	 advance	 that	 the	 private	 sector,	 in	 which	 they	 include	 firms,	 industry	

associations,	 private	 sector	 attorneys	 and	 consultants,	 plays	 a	 role	 throughout	 the	 WTO	

dispute	settlement,	and	in	particular	in	the	pre-litigation	phase,	conducting	‘…economic	and	

legal	 research	 necessary	 to	 convince	 its	 government	 officials	 of	 the	 legal	 merits	 and	

economic	 benefits	 to	 pursuing	 a	 case.’	 (C.	 P.	 Bown	 and	Hoekman	 2005,	 869–70).253	Bown	

further	 argues	 that	 ‘Firms	 that	 can	 cover	 the	 cost	 of	 engaging	 in	 the	 WTO’s	 extended	

litigation	process	to	protect	their	market	access	interests	are	the	ones	that	can	enforce	the	

agreement.’	(C.	P.	Bown	and	Hoekman	2005,	109)	

These	 arguments	 underline	 the	 importance	 for	WTO	members	 of	 having	 an	 open	 and	on-

going	dialogue	with	their	private	sector,	to	ensure	that	it	shares	information	about	potential	

disputes.	 However,	 several	 obstacles	 may	 lie	 in	 the	 dialogue	 with	 the	 private	 sector:	 the	

dialogue	may	be	poor	because	of	cultural	and	institutional	tradition;	the	private	sector	itself	

may	 lack	 resources	 in	obtaining	 information;	 and	 the	private	 sector	may	 lack	 incentive	 to	

bring	an	issue	forward	because	of	low	likelihood	that	the	government	adjudicates.		

The	costs	 incurred	by	the	private	sector	 for	obtaining	 information	about	 foreign	measures	

that	 affect	 them	 and	 the	 potential	 legal	 actions	 against	 them	 in	WTO	DSU	 are	 significant.	

Among	 these,	 Bown	 identifies	 the	 research	 costs	 into	 legal,	 economic	 and	 political	

information	about	the	measure	affecting	its	market	access,	and	potentially	WTO-inconsistent	

																																																								

253	Bown	and	Hoekman	further	argue	that	the	private	sector	also	play	a	role	in	two	additional	phases:	They	may	

then	petition	their	governments	to	raise	disputes	through	formal	means,	and	help	inducing	compliance	by	the	

foreign	member	when	retaliation	is	authorized	by	the	DSU	(C.	P.	Bown	and	Hoekman	2005,	870).	
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(C.	P.	Bown	2009,	118–26).	This	is	complemented	with	the	costs	of	engaging	policymakers,	

which	 might	 involve	 costs	 of	 political	 organisation	 among	 affected	 companies,	 costs	 on	

widening	evidence	on	trade	effects	to	a	larger	sample	of	industry	representatives,	or	costs	of	

obtaining	access	to	policy-makers	(C.	P.	Bown	2009,	127).		

Finally,	 Hoekman	 and	Mavroidis	 noted	 that	 the	 governments	may	 decide	 not	 to	 pursue	 a	

case,	for	instance	for	fear	of	counter	claims	or	because	of	feared	consequences	in	non-trade	

areas	 (B.	 M.	 Hoekman	 and	 Mavroidis	 2000,	 529–30).	 Facing	 the	 probabilities	 of	 such	 an	

occurance,	 the	 private	 sector	 may	 therefore	 not	 go	 through	 the	 burden	 of	 informing	 the	

government.	As	a	 result,	 the	government	will	not	even	become	aware	of	 the	measure	 that	

affects	the	market	access	of	its	own	company,	and	the	matter	will	remain	outside	from	the	

WTO	framework.	To	address	this,		

II. Resources	for	accessing	adjudication	

The	 resources	 of	 a	WTO	member	may	 influence	 its	 adjudication	behaviour	 in	many	ways,	

and	 this	 has	 been	 the	 subject	 of	 significant	 empirical	 research.	 The	 section	 below	 will	

present	 the	 existing	 evidence	 that	 has	 been	 put	 forward	 to	 explain	 the	 predominance	 of	

large	 traders	 in	 the	 dispute	 settlement	 system.	 The	main	 arguments	 in	 this	 direction	 are	

based	 on	 the	 greater	 number	 of	 disputes	 that	 affect	 larger	 traders	 with	 more	 trading	

partners,	but	also	on	the	greater	legal	capacity	to	identify	WTO-inconsistent	measures	and	to	

argue	a	case	in	front	of	the	WTO.		

The	 general	 resources	 of	 a	 country	 are	 mainly	 represented	 by	 its	 GDP,	 human	 and	

institutional,	 to	evaluate	the	 legality	of	 the	measure	with	regards	WTO	obligations	and	the	

possible	legal	strategy.		

1. Overall	resources	of	the	country	

Along	 the	 same	 logic	 as	 the	 information	 factor,	 empirical	 studies	 have	 shown	 that	 larger	

traders	 not	 only	 have	more	 chances	 to	 detect	WTO-inconsistent	 behaviour,	 but	 they	 also	

have	more	 diversified	 exports	 in	 terms	 of	 products	 and	 partners	 and	 a	 larger	 volume	 of	
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trade,	 therefore	more	 potential	 disputes	 (Horn,	 Mavroidis,	 and	 Nordström	 1999).	 On	 the	

other	 extreme	 of	 adjudication	 participants,	 LDCs	 on	 the	 other	 hand	have	 both	 low	 export	

volumes	and	low	GDP	levels,	and	therefore	little	to	litigate	over	(Francois,	Horn,	and	Kaunitz	

2008,	46)		

The	general	resources	of	the	country	are	all	the	more	relevant	conditioning	adjudication	that	

the	 economic	 gains	 from	 bringing	 a	 case	 are	 relatively	 low,	 limited	 to	 the	 [prospective?]	

remedies.	 Therefore,	 with	 such	 low	 remedies,	 the	 incentives	 for	 countries	 with	 limited	

resources	 to	 invest	 in	 adjudication	 are	 low	 (B.	 M.	 Hoekman	 and	Mavroidis	 2000).	 At	 the	

domestic	level,	it	was	also	observed	that	the	recourse	to	adjudication	varies	according	to	the	

instutionalization	of	remedy	systems.	(Miller	and	Sarat	1980,	563)	

2. Relative	resources	

Regardless	of	the	absolute	resources	members’	have,	their	relative	resources	in	comparison	

with	 their	 trading	partners	may	also	condition	their	decision	to	bring	a	case	against	 them.			

On	one	hand,	if	a	country	experiencing	negative	trade	effects	because	of	a	potentially	WTO-

inconsistent	measure	but	 is	dependent	on	the	regulating	member	 for	aid	 for	development,	

this	dependency	 is	 likely	 to	reduce	 its	decision	 to	bring	 the	case	 forward.	 (Francois,	Horn,	

and	Kaunitz	2008)	On	the	other	hand,	if	the	regulating	member	is	not	likely	to	retaliate,	the	

member	has	of	targeting	it	with	WTO-inconsistent	measures.	(Blonigen	and	Bown	2001;	C.	

Bown	2004)	

This	 being	 said,	 while	 evidence	 indicates	 that	 a	 country’s	 resources	 do	 influence	 its	

adjudication	 behaviour,	 evidence	 goes	 against	 ‘power’	 arguments,	 according	 to	 which	

powerful	 traders	 exploit	 the	 system	 to	 maintain	 the	 power	 balance	 in	 their	 favour	 and	

weaker	 traders	do	not	adjudicate	 from	fear	of	 taking	on	a	powerful	 trading	partner.	Horn,	

Mavroidis	 and	 Nordström	 indicate	 that	 the	 largest	 traders,	 which	 are	 most	 active	 in	

disputes,	do	not	use	the	system	disproportionately	against	weaker	traders	(Horn,	Mavroidis,	

and	Nordström	1999,	19).		
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This	is	confirmed	by	the	requests	for	consultations	launched	citing	SPS	and	TBT	agreements,	

between	1995	and	2015	as	shown	in	figure	55	and	56.	The	complainants	are	represented	in	

the	column,	and	the	respondents	in	the	line.		

Figure	55	Complainants	and	respondents	in	SPS	RCs,	1995-2014	

Country	group	 G2	 IND	 BRICS	 DEV	 LDC	 Total	

BRICS	 2	 1	 0	 0	 0	 3	

DEV	 3	 4	 0	 1	 0	 8	

G2	 4	 8	 4	 0	 0	 16	

IND		 0	 8	 8	 0	 0	 16	

LDC	 0	 0	 0	 0	 0	 0	

Total	 9	 21	 12	 1	 0	 43	
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Figure	56	Complainants	and	respondents	in	TBT	RCs,	1995-2014254	

Country	

group	

G2	 IND	 BRICS	 DEV	 LDC	 Total	

G2	 6	 5	 1	 2	 0	 14	

IND		 15	 4	 1	 1	 0	 21	

BRICS	 2	 1	 0	 1	 0	 4	

DEV	 8	 3	 0	 0	 0	 11	

LDC	 0	 0	 0	 0	 0	 0	

Total	 31	 13	 2	 4	 0	 50	

	

Guzman	 and	 Simmons	 also	 infirm	 the	 power	 argument	 from	 the	 developing	 country	

perspective,	 proving	 that	 while	 capacity	 constraints	 do	 limit	 smaller	 traders	 adjudication	

practice,	 power	 balances	 do	 not,	 because	 when	 they	 do	 initiate	 a	 dispute	 it	 tends	 to	 be	

towards	 larger	traders.	 ‘limitations	on	a	government’s	capacity	to	 litigate	seem	to	be	more	

important	than	the	fear	of	political	or	economic	retribution.	Controlling	for	many	alternative	

explanations,	 we	 find	 that	 poorer	 complainants	 have	 tended	 to	 focus	 on	 the	 big	 targets,	

strategy	 that	 is	 consistent	with	 a	 tight	 capacity	 constraint	 rather	 than	 fear	 of	 retaliation.’	

(Guzman	and	Simmons	2005,	591)	

3. Legal	capacity		

Literature	underlined	that	 legal	capacity	that	Members	acquire	thanks	to	high	resources	 is	

more	 determining	 in	 countries’	 likelihood	 to	 adjudicate	 than	 the	 absolute	 number	 of	

resources	 the	 country	 has.	 In	 other	 words,	 the	 country’s	 general	 wealth	 is	 important	

																																																								

254	The	column	reflects	country	groups	as	complainants,	and	the	lines	country	groups	as	respondents.		
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essentially	 because	 it	 helps	 ensure	 that	 the	 administration	 has	 the	 necessary	 capacity	 to	

evaluate	the	measures	adopted	by	trading	partners.		

The	 initial	 assumptions	 to	 tie	 large	 traders	 to	 higher	 legal	 capacity	were	made	 by	 linking	

GNP	 per	 capita	 or	 number	 of	 delegates	 per	WTO	 delegation	 to	 the	 complainants	 in	WTO	

disputes	 (Horn,	 Mavroidis,	 and	 Nordström	 1999,	 15),	 or	 the	 World	 Bank	 Government	

Efficiency,	Regulatory	Quality,	and	the	Rule	of	Law	index	(Francois,	Horn,	and	Kaunitz	2008,	

21).	 Busch,	 Reinhardt	 and	 Shaffer	 conducted	 a	 survey	 asking	 all	 WTO	 delegations	 about	

‘professional	staff,	bureaucratic	organization	at	home,	bureaucratic	organization	in	Geneva,	

experience	 handling	 general	 WTO	 matters,	 and	 involvement	 in	 WTO	 litigation’.	 A	 telling	

result	of	this	survey	was	that	‘67%	of	respondents	chose	(…)	legal	capacity-oriented	factors	

to	explain	why	they	intervened	as	a	third	party	instead	of	filing	their	own	complaint.’	Such	

factors	 included	 the	high	 cost	 of	 litigation,	 lack	 of	 private	 sector	 support,	 and	 training	 for	

future	 disputes.	 (Busch,	 Reinhardt,	 and	 Shaffer	 2009,	 567).	 Overall,	 the	 qualitative	 and	

quantitative	data	they	gather	allows	them	to	better	reflect	the	reasons	for	variations	among	

developed	 and	 developing	 countries	 on	 their	 relative	 legal	 capacity,	 and	 to	 ground	 with	

more	solid	evidence	the	suggestion	that	legal	capacity	is	indeed	the	main	constraint	limiting	

developing	countries	from	accessing	WTO	Dispute	settlement.		

At	the	domestic	level,	some	evidence	suggests	that	educational	level	and/	or	legal	contacts	is	

a	more	 important	determinant	 than	 income	 level	 to	determine	 the	grievances.	 (Miller	and	

Sarat	1980,	562)	A	similar	argument	is	made	in	the	WTO	context,	contrasting	the	per	capita	

income	 of	 countries	 with	 the	 comparatively	 high	 level	 of	 education	 of	 the	 trade	

administration.	 In	 this	 sense,	 members	 with	 lower	 levels	 of	 per	 capita	 income	 may	 still	

adjudicate	 frequently	 thanks	 to	 educated	 bureaucracy.	 Horn,	 Mavroidis	 and	 Nordström	

identified	 in	 this	sense	 India	as	a	member	with	otherwise	 low	 levels	of	 income	per	capita,	

but	 with	 a	 ‘comparatively	 well	 educated	 bureaucracy’	 (Horn,	 Mavroidis,	 and	 Nordström	

2005,	468).	While	this	may	be	true	for	WTO	dispute	settlement	in	general,	 this	 is	however	

less	reflected	in	the	SPS	and	TBT	Agreements.	Indeed,	taking	the	BRICS	as	a	benchmark	for	

such	 an	 argument,	 they	 are	 the	 less	 active	 country	 group	 in	 making	 requests	 for	

consultations	citing	the	SPS	or	TBT	Agreements	(see	above,		
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Figure	 53	 and	 Figure	 54).	 Arguably	 this	 might	 be	 because	 under	 the	 SPS	 and	 TBT	

Agreements	 the	 information	 factor	 outweighs	 the	 legal	 capacity	 because	 of	 the	 ‘low	

observability’	of	the	measures	at	stake.		

Developing	countries	having	 invested	at	one	point	 in	time	for	adjudication	can	acquire	the	

legal	 capacity	 necessary	 to	 then	 become	 ‘repeat	 players’.	 At	 the	 domestic	 level,	 Galanter	

introduced	the	theory	that	‘repeat	players’,	i.e.	larger	entities	with	higher	resources,	less	to	

lose	 from	 the	 costs	of	 litigation,	 and	more	 long-run	 interests	have	greater	 advantage	 than	

‘one-shot’	 for	whom	the	cost	of	procedures	are	too	large	relative	to	the	potential	remedies	

(Galanter	1974,	98).	In	this	context,	he	argues	that	repeat	players	enjoy	economies	of	scale	

from	having	already	argued	cases	before:	Davis	and	Blodgett	Bermeo	apply	this	logic	to	the	

WTO	context	and	demonstrate	empirically	that	developing	countries	having	participated	at	

least	once	in	the	WTO	adjudication,	whether	as	complainants	or	defendants,	are	more	likely	

to	 have	 acquired	 the	 necessary	 legal	 capacity	 to	 become	 ‘repeat	 players’	 and	 adjudicate	

again.	(Davis	and	Blodgett	Bermeo	2009).	However,	they	note	that:		

‘Prior	experience,	either	 through	 initiation	or	as	a	defendant,	does	not	appear	 to	have	any	

significant	effect	on	the	likelihood	of	initiating.’(Davis	and	Blodgett	Bermeo	2009,	1046)	

Indeed,	information	and	start-up	costs	involved	in	the	launch	of	a	new	dispute	act	less	as	a	

barrier	for	developed	countries,	since	their	overall	resources	are	higher.		

Busch	et	al.	conclude	that	as	they	find	legal	capacity	as	the	most	determinant	factor	limiting	

developing	 countries’	 access	 to	WTO	dispute	 settlement,	 the	 increasing	 legalization	 of	 the	

WTO	 system,	 with	 the	 DSS	 and	 the	 increasingly	 complex	 case	 law	 pose	 ‘asymmetric	

challenges	for	developing	countries,	perhaps	allaying	some	concerns	over	the	distribution	of	

economic	 power,	 but	 raising	 new	 ones	 over	 the	 distribution	 of	 legal	 capacity.’	 (Busch,	

Reinhardt,	and	Shaffer	2009,	577)	Indeed,	the	preparation	of	a	legal	case	regarding	a	SPS	or	

TBT	measure	may	 be	 particularly	 difficult	 in	 light	 of	 the	 burden	 of	 proof	 that	 is	 required	

from	the	claimants.			

The	burden	of	proof	that	lies	with	the	complainant	may	be	particularly	difficult	to	reach	with	

regards	to	certain	aspects	of	the	TBT	and	SPS	Agreements.	Indeed,	while	it	is	the	general	rule	
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in	the	WTO	–	as	in	most	legal	systems	–	that	the	burden	of	proof	lies	on	the	party	that	puts	

forward	the	argument255	(Palmeter	and	Mavroidis	2004,	59),	 the	burden	of	proof	 that	 lays	

on	 the	 complainant	 under	 the	 SPS	 and	 TBT	 Agreements	 has	 been	 interpreted	 quite	

extensively	 by	 the	 AB,	 in	 requiring	 complainants	 to	 bring	 evidence	 into	what	 seem	 to	 be	

regulating	 Members’	 rationale	 in	 adopting	 its	 domestic	 measure.256Two	 examples	 are	

presented	below	from	SPS	and	TBT	case	law.		

Regarding	 the	 SPS	Agreement,	 the	Appellate	Body	 ruled	 in	EC	–	Hormones	 that	 regulating	

members’	 deviating	 from	 their	 obligation	 to	 apply	 international	 standards	 do	 not	 need	 to	

prove	 the	 reasons	 for	 this	 deviation	merely	 because	 this	 is	 an	 ‘exception’.	 Indeed,	 the	 AB	

considered	that	a	member	may	establish	a	prima	facie	case	thanks	to	information	obtained	

from	 the	 regulation	member	 through	 transparency	 provisions	 (EC	–	Hormones,	AB	 report,	

§102),	 in	 particular	 the	 possibility	 under	 article	 5.8	 of	 the	 SPS	 Agreement	 to	 ask	 for	 an	

explanation	of	adopting	a	SPS	measure.	In	addition,	the	AB	added	that	setting	the	burden	of	

proof	 on	 the	 regulating	 member	 because	 it	 chose	 to	 apply	 an	 exception	 would	 end	 up	

amounting	to	a	‘penalty’	to	the	regulating	member.		

In	 the	 TBT	 jurisprudence,	 the	 Appellate	 Body	 considers	 that	 the	 complainant	 carries	 the	

burden	 of	 proof	 to	 demonstrate	 that	 a	 certain	 international	 standard	 is	 ‘ineffective	 or	

inappropriate’	to	fulfil	a	legitimate	objective	of	a	measure	(EC	–	Sardines,	AB	Report,	§282).	

In	the	same	case,	the	Panel	had	considered	that	the	regulating	Member	had	to	prove	that	the	

international	 standard	 was	 inappropriate	 and	 ineffective	 to	 fulfil	 its	 legitimate	 objective,	

namely	because	this	assertion	is	by	the	regulating	member	itself,	because	the	complainant	is	

not	 in	a	measure	to	 ‘spell	out’	 the	 legitimate	objective,	and	because	the	appropriateness	of	

the	 standard	 ‘may	 extend	 to	 considerations	which	 are	 proper	 to	 the	Member	 adopting	 or	

applying	 a	 technical	 regulation’	 (EC	–	Sardines,	 Panel	 report,	 §§7.50-7.51).	 The	AB	 reverts	

the	Panel’s	decision,	by	explaining	that	the	complaining	party	had	sufficient	opportunity	to	

																																																								

255	Appellate	 Body	 Report,	United	 States	 –	Measure	 Affecting	 Imports	 of	Woven	Wool	 Shirts	 and	Blouses	 from	

India,	WT/DS33/AB/R	and	Corr.1,	adopted	23	May	1997,	DSR	1997:I,	323,	§	IV,	at	16.		
256	See	above,	Part	I	Chapter	I.		
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obtain	information	about	the	rationale	for	deviating	from	the	international	standard		thanks	

to	the	transparency	obligations	of	the	TBT	Agreement	and	the	transparency	between	parties	

in	the	panel	proceedings.	The	AB	pointed	in	particular	towards	the	obligation	for	members	

to	 respond	 to	questions	 about	 the	 justification	 for	 their	 technical	 regulations	 (art	2.4	TBT	

Agreement)	and	to	the	existence	of	enquiry	points	(art	10.1	TBT	Agreement).		

However,	 the	 empirical	 data	 presented	 in	 Part	 II	 shows	 that	 the	 very	 number	 of	 STCs	 in	

which	Members	question	the	rationale	or	legitimate	objective	of	a	domestic	measure	proves	

that	it	is	an	issue	difficult	for	them	to	evaluate.	In	the	AB’s	logic,	the	STC	context	would	then	

provide	the	necessary	information	to	members	who	raise	such	STCs	to	then	be	able	to	carry	

the	burden	of	proof	in	front	of	a	panel.	This	logic	however	is	based	on	the	premise	that	there	

has	been	a	bilateral	contact	and	that	the	regulating	member	has	offered	a	response	in	good	

faith.	Even	assuming	that	the	member	would	have	asked	for	the	rationale	through	bilateral	

means,	nothing	guarantees	a	complete	answer	from	the	regulating	member,	and	quite	to	the	

contrary,	 the	 number	 of	 STCs	 in	 the	 Committee	 on	 the	 rationale	 of	 domestic	 measures	

demonstrates	that	sufficient	answers	were	not	provided	at	the	bilateral	level.257			

Finally,	the	AB	held	that		

‘the	dispute	settlement	process	itself	also	provides	opportunities	for	the	complainant	

to	 obtain	 the	 necessary	 information	 to	 build	 a	 case.	 Information	 can	 be	 exchanged	

during	the	consultation	phase,	and	additional	information	may	well	become	available	

during	 the	 panel	 phase	 itself.	 On	 previous	 occasions,	 we	 have	 stated	 that	 the	

arguments	 of	 a	 party	 "are	 set	 out	 and	 progressively	 clarified	 in	 the	 first	 written	

submissions,	 the	rebuttal	submissions	and	the	first	and	second	panel	meetings	with	

the	parties,	 and	 that	 "[t]here	 is	 no	 requirement	 in	 the	DSU	or	 in	GATT	practice	 for	

arguments	on	all	claims	relating	to	the	matter	referred	to	the	DSB	to	be	set	out	in	a	

																																																								

257	This	same	argument	was	provided	by	Peru	in	EC	–	Sardines,	but	the	Appellate	Body	rejected	the	argument	

by	saying	that	‘We	must	assume	that	Members	of	the	WTO	will	abide	by	their	treaty	obligations	in	good	faith,	as	

required	by	the	principle	of	pacta	sunt	servanda	articulated	in	Article	26	of	the	Vienna	Convention.	And,	always	

in	dispute	settlement,	every	Member	of	the	WTO	must	assume	the	good	faith	of	every	other	Member.’	(§278)	
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complaining	 party's	 first	 written	 submission	 to	 the	 panel.	 Thus,	 it	 would	 not	 be	

necessary	 for	 the	 complainant	 to	 have	 all	 the	 necessary	 information	 about	 the	

technical	 regulation	 before	 commencing	 an	 action	 under	 the	 DSU.	 A	 complainant	

could	collect	information	before	and	during	the	early	stages	of	the	panel	proceedings	

and,	on	the	basis	of	that	information,	develop	arguments	relating	to	the	objectives	or	

to	 the	 appropriateness	 that	 may	 be	 put	 forward	 during	 subsequent	 phases	 of	 the	

proceedings.’		(EC	–	Sardines,	§280)	

Acknowledging	that	parties	may	not	need	to	have	all	information	when	raising	a	dispute	in	

principle	seems	to	support	the	fact	that	any	member	may	raise	disputes.	However,	this	same	

possibility	 may	 in	 fact	 have	 the	 opposite	 effect	 in	 practice,	 by	 preventing	members	 from	

predicting	a	cases	judicial	merits	prior	to	launching	the	adjudication	process.		

Such	a	jurisprudence	seems	excessively	burdensome	on	WTO	members	and	may	deter	them	

from	bringing	an	SPS	and	TBT	case	forward	because	of	lack	of	sufficient	evidence	available	

prior	to	launching	adjudication.	

III. Lack	of	alternative	fora	to	address	trade	frictions	

The	factor	of	alternative	fora	does	not	constitute	a	condition	to	accessing	dispute	settlement,	

but	rather	a	useful	means	to	reach	a	negotiated	agreement	and	therefore	obtain	enforcement	

without	 adjudication.	 It	 is	 nevertheless	 presented	 here	 because	 it	 arguably	 represents	 an	

important	differentiation	between	Members	in	their	behaviour	in	accessing	justice.		

Because	 formal	dispute	settlement	 is	costly	both	politically	and	economically,	all	countries	

have	 an	 interest	 not	 to	 go	 down	 that	 route.	 The	 spirit	 of	 the	 DSU	 itself	 insists	 on	 the	

preference	for	parties	to	find	a	mutually	acceptable	solution,	for	instance	article	3§7:		

“(…)	A	solution	mutually	acceptable	to	the	parties	to	a	dispute	and	consistent	with	the	

covered	agreements	is	clearly	to	be	preferred.	(…)”258(3§7)	

																																																								

258	For	other	language	in	the	DSU	which	insist	on	the	importance	of	mutually	acceptable	solutions,	see	as	well		
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Members	therefore	try	to	reach	an	agreement	through	other	less	politically	or	economically	

costly	 means,	 be	 it	 through	 informal	 bilateral	 consultations	 or	 within	 other	 fora	 which	

provide	 less	 burdensome	 procedures	 than	 the	 WTO	 DSU.	 As	 a	 result,	 resorting	 to	

adjudication	 is	 likely	 to	occur	only	when	 consultations	 in	other	 fora	 has	 failed	or	 that	 the	

member	does	not	have	the	opportunity	to	raise	the	 issue	 in	another	 forum.	Literature	and	

empirical	 data	 suggests	 that	members	 do	not	 have	 equal	 access	 to	 alternative	 fora	 either,	

and	even	when	they	do	dispose	of	the	same	alternative	 fora	 for	extra-judicial	negotiations,	

they	do	not	have	the	same	success	rates	in	settling	the	conflict	prior	to	the	dispute.		

1. Informal	dialogue	

It	 is	 likely	 that	 members	 already	 established	 bilateral	 contact	 prior	 to	 requests	 for	

consultations	 (Palmeter	and	Mavroidis	2004,	87),	 and	 the	 figures	on	STCs	 confirms	 that	 a	

high	proportion	of	requests	for	consultations	are	made	only	after	having	raised	STCs.259	

Empirical	 evidence	on	 the	 informal	 consultations	 is	 sporadic,	mainly	 illustrated	 through	 a	

few	 examples.	 In	 their	 first	 study	 to	 estimate	 the	 biased	 nature	 of	 the	 WTO	 DSU,	 Horn,	

Mavroidis	 and	Nordström	 acknowledge	 that	 like	 at	 the	 domestic	 level	where	 out	 of	 court	

settlements	 are	 very	 common,	 the	 WTO	 disputes	 also	 are	 likely	 to	 be	 preceded	 or	

accompanied	by	informal	consultations:		

‘[i]n	many	cases,	informal	bilateral	consultations	may	resolve	the	issue	without	need	

for	 formal	 adjudication’,	 but	 regret	 that	 ‘It	 is	 not	 clear	 how	 often	 such	 informal	

bilateral	 consultations	 take	 place,	 nor	 do	 we	 know	 the	 success	 rate	 of	 such	

consultations,	 and	 the	 extent	 to	 which	 this	 rate	 systematically	 varies	 across	

countries.’	(Horn,	Mavroidis,	and	Nordström	2005,	473–74)		

In	lack	of	such	evidence	and	for	the	purpose	of	their	statistical	model,	they	therefore	assume	

that	all	countries	have	the	same	success	rate	in	their	informal	consultations.		

																																																								

259	See	Part	II	Chapter	III,	esp.	212	et	seq.		
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Pollack	 and	 Shaffer	 study	 the	 extensive	 cooperation	 efforts	 that	were	 led	between	 the	EU	

and	the	US	regarding	Genetically	Modified	Organisms	before	these	were	brought	to	the	WTO	

DSU	(Pollack	and	Shaffer	2009).	Davis	further	points	out	that	the	same	countries,	regarding	

relatively	similar	measures	and	during	a	same	timeframe,	may	chose	diplomatic	meetings	on	

one	 hand	 and	 WTO	 adjudication	 on	 the	 other.	 She	 takes	 the	 example	 of	 numerous	 US	

diplomatic	meetings	with	Japan	on	a	bilateral	level	regarding	import	bans	on	fresh	potatoes,	

documented	 in	USTR	2000	National	 Trade	Estimate	Report,	 in	 parallel	 to	 formal	 disputes	

that	 the	 US	 raised	 also	 against	 Japan	 but	 regarding	 Apples.260	(Davis	 2012,	 16–17)	 The	

pursuit	 of	 adjudication	 does	 not	 however	 prevent	members	 from	 continuing	 the	 informal	

dialogue,	 and	 this	 is	 in	 fact	 likely	 the	 case	 in	most	 disputes,	 though	 here	 too	 evidence	 is	

scarce.			

2. Preferential	trade	agreements	

With	 increased	 trends	 towards	 ‘regionalisation’	 of	 trade	 law	and	 the	move	away	 from	 the	

multilateral	forum	in	terms	of	trade	negotiations	has	also	sparked	a	movement	in	terms	of	

dispute	 settlement.	 Recent	 research	 estimates	 the	 impact	 that	 dispute	 settlement	

procedures	in	bilateral	or	regional	trade	agreements	may	have	on	dispute	settlement	in	the	

WTO.		

The	 existence,	 or	 negotiation,	 of	 bilateral	 or	 regional	 preferential	 trade	 agreements	 may	

offer	 alternative	 fora	 to	 trading	 partners	 in	 two	 senses:	 on	 one	 hand,	 they	 offer	 an	

alternative	 forum	 to	 dialogue	 and	 exchange	 information,	 thus	 informally	 solving	 trade	

frictions	 before	 they	 amount	 to	 disputes.	 On	 the	 other	 hand,	 the	 PTA	 may	 have	 dispute	

resolution	provisions	which	offer	an	alternative	process	to	the	WTO	DSB.			

Mavroidis	and	Sapir	compare	the	countries	with	whom	the	EU	and	US	conclude	PTAs	with	

the	disputes	they	raise,	and	find	that	both	litigate	very	rarely	with	their	PTA	partners	before	

																																																								

260	The	disputes	Davis	makes	reference	to	are	WT/DS76/AB/R,	February	22,	1999,	Japan	–	Measures	Affecting	

Agricultural	Products	and	WT/DS245/AB/R,	November	26,	2003,	Japan-	Measures	Affecting	the	importation	of	

Apples.			
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the	 WTO.	 Strikingly,	 the	 litigations	 of	 both	 the	 EU	 and	 the	 US	 fell	 significantly	 with	 the	

countries	 with	 whom	 they	 concluded	 PTAs	 (P.	 C.	 Mavroidis	 and	 Sapir	 2015,	 355).	 In	

addition,	 they	 find	 that	 even	 the	 launch	 of	 PTA	 negotiations	 reduce	 the	 likelihood	 of	

disputes.	 Indeed,	 they	 underline	 that	 US	 has	 not	 entered	 disputes	 with	 the	 EU	 since	 the	

launch	of	TTIP	negotiations,	and	only	with	one	negotiating	party	to	the	TPP	(Vietnam),	and	

point	to	similar	data	for	the	EU	(P.	C.	Mavroidis	and	Sapir	2015,	356).		

However,	their	data	shows	that	there	is	no	forum-diversion	from	WTO	dispute	settlement	to	

PTA	 dispute	 settlement	 (Ibid.	 357).	 Instead,	 it	 seems	 that	 PTAs	 reduce	 the	 likelihood	 of	

disputes	 altogether.	 As	 a	 result,	 it	 seems	 that	 it	 is	 more	 the	 forum	 for	 exchange	 of	

information,	 as	 well	 as	 technical	 and	 diplomatic	 negotiations	 that	 serves	 for	 dispute	

prevention	than	any	different	DS	procedure.	Indeed,	Mavroidis	and	Sapir	conclude	that	the	

PTAs,	 mostly	 about	 regulatory	 issues	 (Horn,	 Mavroidis,	 and	 Sapir	 2010),	 serve	 as	 an	

additional	 level	 of	 transparency	 for	 PTA	 parties	 to	 ‘solve	most	 past	 disputes	 between	 the	

partners	and	to	anticipate	many	future	disputes’	(p.	360).	Indeed,	where	transparency	in	the	

WTO	 allows	 to	 prevent	 between	 WTO	 members	 as	 seen	 in	 Part	 II,	 PTAs	 provide	 an	

additional	means	for	PTA	partners	to	prevent	disputes	among	them:		

‘Transparency	 can	 work	 as	 substitute	 for	 litigation,	 and	 increased	 transparency	

across	PTA	partners	is	a	plausible	contributing	factor	explaining	why	the	amount	of	

litigation	 across	 PTA	 partners	 has	 steadily	 decreased.’	 (P.	 C.	 Mavroidis	 and	 Sapir	

2015,	361)	

Davis	hypothesizes	 that	 there	are	 two	principle	 reasons	 for	which	alternative	 fora	 are	not	

sufficient	 and	 WTO	 adjudication	 is	 pursued:	 either	 because	 third	 party	 interpretation	 or	

clarification	of	agreements	is	needed,	or	because	the	concerned	member	seeks	authorization	

for	retaliation	(Davis	2012,	17)	
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3. Requests	for	consultations	

Requests	for	consultation	are	the	first	stage	launching	a	formal	dispute.	Nevertheless,	the	AB	

sees	 it	 as	 a	 forum	 for	 achieving	 further	 information,	 as	mentioned	 in	 the	 case	 law	 above.	

Although	this	is	arguably	too	late,	a	mention	here	of	this	phase	is	in	order.		

According	to	 the	DSU,	 the	 first	stage	 in	 launching	adjudication	 in	 the	WTO	is	a	request	 for	

‘consultations’	between	the	complainant	and	the	respondent,	during	which	members	must	

aim	to	solve	their	issue:		

‘In	 the	 course	 of	 consultations	 in	 accordance	 with	 the	 provisions	 of	 a	 covered	

agreement,	 before	 resorting	 to	 further	 action	 under	 this	 Understanding,	 Members	

should	attempt	to	obtain	satisfactory	adjustment	of	the	matter.’	(art	4§5)	

This	stage	is	therefore	still	a	non-judicial	stage,	during	which	the	secretariat	or	Panels	do	not	

intervene,	and	the	discussions	will	be	‘without	prejudice	to	the	rights	of	any	Member	in	any	

further	proceedings.’	(art	4	§6).	It	aims	to	:	

‘enable	the	parties	gather	correct	and	relevant	information,	for	purposes	of	assisting	

them	 in	 arriving	 at	 a	 mutually	 agreed	 solution,	 or	 failing	 which,	 to	 assist	 them	 in	

presenting	 accurate	 information	 to	 the	 panel.’	 (Korea	 –	 Alcoholic	 Beverages,	 Panel	

report,	§10.23)	

Members	 may	 therefore	 still	 learn	 further	 about	 the	 other	 Members’	 measure	 and	

strengthen	its	argument	if	agreement	is	not	reached.		

Though	 informal	 dialogue	 is	 in	 theory	 open	 to	 any	WTO	 member	 and	 is	 not	 necessarily	

particularly	 costly,	 Busch	 and	 Reinhardt	 demonstrate	 that	 developing	 countries	 are	 less	

successful	 in	 settling	 negotiations	 in	 the	 consultation	 phase,	 showing	 that	 members’	

resources	 determine	 the	 level	 of	 success	 in	 settling	 disputes	 prior	 to	 panel	 proceedings.	

(Busch	and	Reinhardt	2006)	

Although	the	requests	for	consultations	remain	a	discussion	phase	without	the	presence	of	

an	adjudicator,	we	still	consider	 it	as	 the	 first	step	of	WTO	adjudication.	 Indeed,	 it	already	

implies	identifying	the	measure	at	issue	and	indicating	the	legal	basis	for	the	complaint	(art	
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4.4	 DSU).	 In	 practice,	 when	 a	 Member	 is	 requesting	 for	 formal	 consultations,	 it	 should	

therefore	already	have	sufficient	evidence	to	argue	the	dispute	in	front	of	a	Panel.			
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Chapter	II:	The	‘transparency	staircase’	to	climb	the	dispute	settlement	

pyramid	

Using	the	theoretic	framework	exposed	in	Chapter	I,	this	Chapter	will	argue	that	the	SPS	and	

TBT	transparency	mechanisms	described	in	Part	 I	and	II	serve	to	address	a	number	of	the	

factors	needed	by	WTO	Members	 to	adjudicate.	 It	will	however	underline	 inequalities	 that	

remain	 in	 the	 access	 to	WTO	 transparency,	 confirming	 the	 reasons	 for	 unequal	 access	 to	

dispute	settlement.		

This	proposition	that	transparency	can	help	equalize	access	to	WTO	adjudication	is	not	new.	

Indeed,	several	authors	have	already	suggested	this	(B.	M.	Hoekman	and	Mavroidis	2000;	C.	

P.	Bown	2009).	This	section	will	draw	on	their	arguments	and	adds	the	evidence	regarding	

practices	on	SPS	and	TBT	transparency	to	argue	that	the	WTO	transparency	system	already	

contributes	 to	 improving	 access	 to	 adjudication	 to	 a	 certain	 extent.	 In	 addition,	 it	 will	

advocate	 in	 favour	 of	 improving	 the	 existing	 transparency	 mechanisms	 within	 the	 WTO	

which	 are	 arguably	 the	best	 suited	 to	 equalize	 litigation	opportunities	 for	WTO	members,	

instead	 of	 creating	 parallel	 mechanisms	 outside	 the	 WTO.	 Bown	 argues	 that	 the	 WTO	

transparency	 infrastructure	 is	essentially	useful	 for	 ‘others	 to	use’	 (C.	P.	Bown	2009,	215).	

The	section	below	will	demonstrate	that	information	generated	from	the	WTO	transparency	

framework	has	 the	potential	 to	be	 the	most	efficient	source	of	 information,	as	 long	as	 it	 is	

fully	exploited	by	the	WTO	Secretariats.	

A. Information	about	other	Members’	regulations	

As	noted	above,	Members	need	information	to	raise	a	dispute:	an	affected	Member	needs	to	

identify	 the	 trade	 barrier,	 connect	 it	 to	 a	 measure	 of	 another	WTO	member,	 evaluate	 its	

inconsistency	 with	 WTO	 obligations,	 and	 estimate	 the	 benefits	 from	 litigation,	 i.e.	 the	

possible	gains	 from	removing	the	 inconsistency,	versus	the	economic	and	political	costs	of	

the	 procedure.	 In	 other	 words,	 to	 be	 able	 to	 follow	 the	 different	 steps	 of	 the	 ‘extended	

litigation	 process’	 described	 by	 Bown	 and	Hoekman,	Members	will	 need	 several	 levels	 of	

information:		
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• Knowledge	of	a	measures:	i.e.	finding	the	information.	

• Awareness	 about	 the	 measure:	 identifying	 among	 the	 high	 volume	 of	 trade	

measures	notified	by	other	Members	which	ones	are	important.		

• Understanding	 of	 information,	 and	 of	 its	 impact:	 understanding	 of	 the	 measure	

implies	on	one	hand	understanding	the	requirements	of	the	national	legislation,	and	

on	the	other	hand	estimating	when	there	may	be	a	trade	impact.		

• Use	of	 information:	once	Members	have	this	information,	they	may	feel	the	need	to	

act	upon	it,	by	contacting	the	Member	in	question.		

	

These	 information	 needs	 may	 be	 to	 a	 certain	 extent	 fulfilled	 by	 WTO	 transparency	

mechanisms,	as	well	as	through	an	improved	dialogue	with	the	private	sector,	that	can	also	

to	a	certain	extent	take	place	under	the	WTO	framework.		

a) SPS	and	TBT	transparency	to	improve	information	disparities	

The	 table	 below	 shows	 these	 information	 needs,	 connecting	 them	with	 the	 SPS	 and	 TBT	

transparency	mechanism	which	might	help	address	them	and	the	stages	in	the	pre-litigation	

phase	 which	 this	 corresponds	 to,	 according	 to	 Members’	 use	 of	 these	 transparency	

mechanisms.		
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Figure	57	SPS	and	TBT	transparency	mechanisms	in	response	to	information	needed	

in	the	pre-litigation	phase	

Information	need	
Stages	in	

Pre-litigation	phase	

TBT/SPS	 Transparency	

mechanisms	

Knowledge	of	a	measure	

Identifying	Trade	Barrier	

Publication	 of	 adopted	

measures	

Awareness	 about	 the	

measure	
Notification	of	draft	

Understanding	 of	 content	 of	

the	measure	

Assess	Scale	and	Scope	

Response	 to	 enquiries	 on	

notification	

Understanding	 of	 the	

measures	(potential)	impact	

Internal	 process,	 esp.	

dialogue	 with	 private	 sector.	

Facilitated	 by	 electronic	

tools.		

Use	 of	 Information:	 Reaction	

to	the	measure	

Input	 to	 foreign	 policy	

making	process	

Comment	 to	 notification;	

STCs.	

Negotiated	Settlement	
STCs;	 bilateral	 meetings	 in	

the	margins	of	STCs.		

	

The	first	stage	of	 information	–	having	knowledge	of	 a	measure	–	 implies	very	summary	

information	on	 a	measure,	 reflecting	 the	 relatively	weak	 effects	 of	 publication	 in	 terms	of	
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informing	Members	and	preventing	disputes.	Indeed,	publication	allows	only	a	decentralized	

form	of	transparency,	requiring	interested	parties	to	look	for	the	measures	in	national	legal	

publications.	 In	 terms	 of	 improving	 Members’	 possibility	 of	 raising	 disputes,	 simple	

knowledge	of	a	measure	has	very	limited	effects.		

Members	gain	better	awareness	on	each	other’s	policies	through	notifications,	which	are	

centralized	 by	 the	WTO	 in	 a	 common	 database	 and	 shared	 with	 all	 Members	 via	 e-mail.	

These	 notifications,	 also	 specifically	 done	 to	 inform	 other	 WTO	 Members	 through	 the	

Secretariat,	 are	 meant	 to	 provide	 the	 relevant	 information	 on	 the	 sector	 and	 products	

concerned.	Through	notifications	Members	 therefore	have	a	 tool	 to	 identify	when	another	

Member	adopts	a	new	measure	that	may	represent	a	trade	barrier.	In	addition,	the	common	

practice	in	the	SPS	and	TBT	Committees	of	raising	concern	regarding	non-notified	measures	

complements	the	information	gaps	left	my	non-compliant	members.	As	a	result,	even	when	

measures	 are	 not	 notified,	 members	 obtain	 information	 through	 the	 discussions	 of	 STCs,	

whether	or	not	the	STC	provoked	a	notification.		

Understanding	 of	 the	measure	 in	order	 to	be	able	 to	assess	 its	 scale	and	scope	has	 two	

components:	on	one	hand	understanding	the	content	of	the	measure,	which	implies	making	

sense	 of	 other	 Members’	 legislation	 which	 might	 be	 very	 technical	 or	 only	 briefly	

summarised	in	English	(without	a	translation	of	the	original	text.	To	help	in	this	process,	the	

SPS	and	TBT	Agreements	require	that	Members	provide	copies	of	the	proposed	text	((Annex	

B	 para	 5.c	 to	 SPS	 Agreement;	 art	 2.9.3	 TBT	 Agreement),	 and	 both	 Committees	 have	

recommended	that	Members	provide	whenever	possible	translations	of	the	draft	texts	(see	

below	for	further	details).		

On	the	other	hand,	the	scale	and	scope	of	the	measure	needs	to	be	assessed	both	in	legal	

terms	(consistency	with	the	WTO)	and	economic	terms	(economic	effects)	by	Members.	The	

possibility	to	request	for	further	information,	to	comment	to	notifications,	as	well	as	to	raise	

STCs	 allow	 for	Members	 to	 gain	 such	 understanding.	While	 the	 obligations	 to	 respond	 to	

enquiries	 and	 to	 take	 comments	 into	 account	 are	 legal	 obligations,	 it	 remains	 difficult	 to	

monitor	 the	 extent	 to	 which	 these	 obligations	 have	 been	 respected.	 In	 addition,	 the	

possibility	 to	 raise	 an	 STC,	 while	 not	 a	 legal	 obligation,	 provides	 for	 an	 effective	 tool	 to	
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obtain	better	understanding	of	the	measure.	As	seen	in	Part	II,	a	number	of	Members	raise	

concerns	 in	 the	SPS	and	TBT	Committees	 to	obtain	 further	 information	on	a	measure.	The	

pressure	 of	 the	 multilateral	 setting	 and	 the	 presence	 of	 the	 secretariat	 act	 as	 useful	

incentives	 for	 the	 regulating	Member	 to	 respond.	 Importantly,	 the	 information	 requested	

and	obtained	in	the	Committee	setting	benefits	not	only	the	concerned	Member,	but	also	the	

entire	WTO	Membership.	As	a	result,	a	number	of	Members	obtain	invaluable	information	on	

potential	trade	effects	of	measures	through	the	Committee	STC	discussions.		

Finally,	 the	 last	 level	 of	 information	 needed	 in	 the	 pre-litigation	 phase	 is	 to	 empower	

Members	 to	 use	 the	 information	 they	 acquired	 on	 the	measure	 to	 react.	 Indeed,	with	 the	

adequate	 level	of	 information	acquired	with	 the	previous	 levels	of	 transparency,	Members	

can	 then	 chose	 to	 interact	 with	 the	 Member	 adopting	 the	 measure.	 They	 may	 make	

comments	to	the	notified	text,	which	in	practice	go	through	national	authorities	and	remain	

in	most	cases	purely	bilateral.261	They	may	also	raise	a	concern	at	the	SPS	or	TBT	Committee,	

under	 the	 agenda	 item	 on	 “Specific	 Trade	 Concerns”,	 thus	 also	 informing	 the	 entire	

Membership	 of	 their	 concern	 and	 possibly	 gather	 support	 of	 other	 countries	with	 similar	

concern.			

This	 access	 to	 information	 guaranteed	 by	WTO	Members	 is	 essential	 not	 only	 to	 prevent	

disputes	 as	 seen	 in	 Part	 II,	 but	 also	 to	 be	 able	 to	 raise	 a	 dispute	 if	 all	 transparency	

mechanisms	fail	to	solve	the	conflict.	Once	all	transparency	mechanisms	have	been	used	and	

if	 the	 conflict	 remains,	Members	may	 chose	 to	 raise	 a	 formal	 dispute.	 In	 this	 case,	 all	 the	

transparency	 levels	will	 have	 been	 essential	 to	 ensure	 understanding	 of	 the	measure	 and	

allow	Members	to	decide	to	raise	a	formal	dispute.	

a) The	role	of	the	private	sector	in	the	chain	of	information	

Importance	of	involving	the	private	sector	in	transparency	

																																																								

261	Only	the	European	Union	discloses	all	the	comments	to	notifications	it	makes	and	receives.		
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The	WTO	remains	an	intergovernmental	organisation,	a	key	strength	to	prevent	as	much	as	

possible	 capture	 from	 certain	 interest	 groups.	 The	 potential	 political	 and	 economic	

consequences	of	an	intergovernmental	dispute	requires	that	governments	operate	a	number	

of	trade-offs	to	take	into	consideration	the	benefits	of	a	nation	as	a	whole	(B.	M.	Hoekman	

and	 Kostecki	 2009,	 111).	 There	 are	 therefore	 a	 number	 of	 non-trade	 consideration	 that	

might	enter	into	play.	

However,	 this	 filter	 is	 less	 important	 at	 the	 level	 of	 transparency.	 Indeed,	 the	 Committee	

level	 represents	 technical	 discussions	 between	 Members	 and	 should	 therefore	 bring	

necessary	information	to	the	government,	precisely	to	allow	it	to	more	knowingly	decide	on	

the	relevance	of	adjudicating.	The	political	and	strategic	stakes	and	necessary	resources	are	

much	less	high	for	a	State	in	raising	an	STC	versus	raising	a	dispute,	and	they	may	therefore	

chose	to	raise	concerns	much	more	easily,	to	solve	issues	even	of	minor	relevance.	

The	SPS	and	TBT	committee	minutes	attest	that	the	private	sector	is	an	essential	bystander	

in	the	cooperation	that	takes	place	between	regulators	and	trade	negotiators	in	this	context.	

Their	motivations	to	contact	the	other	government	are	high	because	of	the	effects	they	are	

experiencing	 directly:	 their	 products	 are	 being	 retained	 at	 the	 border	 for	 instance,	 or	

because	they	have	to	adapt	their	stock	to	specific	requirements	of	the	importing	market.		

Therefore,	while	 there	are	disincentives	 for	 the	private	 sector	 to	 generate	 information	 for	

disputes	 as	 noted	 above,262	this	 is	 much	 less	 true	 at	 the	 level	 of	 STCs:	 	 while	 generating	

information	about	the	potential	gains	from	adjudication	might	indeed	be	a	disproportionally	

costly	 process	 in	 comparison	 to	 the	 predictable	 gains,	 the	 information	 of	 concrete	 trade	

barriers	at	the	simple	‘transparency’	phase	is	a	relatively	easy	and	cost-free	action,	and	the	

gains	they	may	obtain	from	ensuring	early	regulatory	cooperation	between	governments	are	

presumably	higher.			

																																																								

262	This	was	in	particular	noted	by	(B.	M.	Hoekman	and	Mavroidis	2000;	C.	P.	Bown	2009,	213)	
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In	 this	sense,	 the	private	sector	plays	an	essential	role	 throughout	 the	entire	pre-litigation	

process,	as	mentioned	by	Bown	and	Hoekman,	but	also	more	specifically	in	raising	Members’	

awareness	about	new	measures	and	bringing	attention	to	the	true	impact	of	measures.		

However,	the	private	sector	remains	a	bystander	more	than	an	actor	in	this	process,	because	

like	in	formal	dispute	settlement,	the	final	decision	of	whether	or	not	to	raise	a	trade	concern	

pertains	 to	 the	 Member	 States.	 As	 a	 result,	 the	 dialogue	 with	 the	 private	 sector	 pertains	

essentially	to	Members’	internal	processes	(B.	M.	Hoekman	and	Kostecki	2009,	123).		

• Uneven	information	obtained	from	private	sector	

For	the	time	being,	Members’	practice	is	quite	uneven	regarding	the	formalisation	of	public-

private	 cooperation.263	Developed	Members	have	very	 formalised	 systems	of	 alerting	 their	

private	 sector	 of	 new	 notifications	 and	 hold	 regular	 meetings	 with	 them	 to	 discuss	 the	

impacts	of	notifications	on	their	economies.	This	allows	them	to	become	aware	of	potential	

trade	 effects	 of	 notified	measures,	 to	make	 comments	 to	 notifications	within	 the	 60	 days	

comment	 period,	 and	 eventually	 to	 raise	 an	 STC	 if	 the	 issue	 persists	 or	 is	 of	 sufficient	

importance.	 Large	 developing	 Members	 also	 have	 similar	 cooperation	 systems	 with	 the	

private	 sector.	 However,	 smaller	 developing	 Members	 and	 LDCs	 have	 much	 less	 regular	

contact	with	the	private	sector.	Although	some	may	have	established	mechanisms	to	inform	

their	 local	 private	 sector	 of	 new	 notifications,	 the	 responses	 tend	 to	 be	 rare	 on	 regular	

notifications.	 It	 is	only	 in	the	case	of	major	economic	 interests	being	at	stake	that	 industry	

representatives	 may	 contact	 LDC	 governments	 to	 act	 upon	 proposed	 measures.264	More	

																																																								

263	For	further	details	on	this,	see	Part	II,	p.	156	et	s.		
264	This	was	the	case	in	particular	regarding	Plain	Packaging	measures	adopted	by	certain	countries.	LDCs	were	

encouraged	by	tobacco	industry	representatives	to	raise	STCs,	and	even	assisted	in	the	drafting	of	them.		



280	

	

generally,	certain	major	exporting	sectors	may	be	particularly	active	 in	smaller	developing	

countries	and	thus	play	a	more	active	role.265			

However,	it	seems	important	that	the	private	sector	communicates	with	national	authorities	

bilaterally	 and	not	 through	 the	WTO,	 in	order	 to	 ensure	 that	 the	WTO	Members	maintain	

their	prerogative	to	decide	on	the	adequate	balance	between	legitimate	policy	objectives	and	

necessity	of	trade	restrictions.	Indeed,	it	is	key	that	after	the	dialogue	with	the	private	sector,	

the	governments	still	assess	whether	 the	concern	of	 the	private	sector	 is	 too	restrictive	 to	

what	the	Member	considers	a	legitimate	objective.	

• Potential	of	transparency		

The	 transparency	 obligations	 require	 disclosing	 information	 on	 trade	 regulations	 to	 the	

public	more	widely,	and	notifications	are	made	publically	available	to	anyone.	Transparency	

centralized	by	the	WTO	therefore	opens	the	possibility	for	other	stakeholders	to	potentially	

react	on	draft	measures	of	WTO	Members	if	they	have	sufficient	incentive	to	do	so.		

In	order	 to	ensure	 the	effectiveness	of	 the	WTO	transparency	system	 for	 the	benefit	of	all	

WTO	Members,	 it	seems	necessary	for	the	WTO	secretariat	to	provide	equal	access	for	the	

private	sector	within	the	WTO	member	countries.	This	is	also	in	line	with	the	SPS	and	TBT	

Agreements	that	aim	at	the	 information	not	only	 for	WTO	members	but	also	to	 ‘interested	

parties’.266	

Members	 have	 been	 increasingly	 discussing	 the	 issue	 of	 improving	 the	 dialogue	with	 the	

private	sector	with	the	help	of	e-mail	alert	systems	informing	the	private	sector	of	new	SPS	

or	TBT	notifications	made	to	the	WTO	Secretariat.	The	new	ePing	system	mentioned	above	

may	 have	 the	 potential	 to	 enhance	 the	 dialogue	 within	 all	 Members,	 as	 soon	 as	 there	 is	

sufficient	awareness	in	the	developing	countries	on	its	usefulness.		

																																																								

265	For	instance,	in	the	context	of	the	survey	done	with	TBT	delegates,	Trinidad	and	Tobago	explained	that	they	

have	a	very	active	International	Rhum	Organisation	(RISPA),	which	was	likely	to	be	at	the	origin	of	both	STCs	

(no	confirmation	as	the	interviewed	staff	Member	had	arrived	only	recently).		
266	See	above,	pp.	70	et	seq.		
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B. Resources	

The	resource	disparity	between	WTO	Members	is	a	reality	that	is	likely	to	remain.	However,	

by	 reducing	 the	 information	 gaps	 in	 the	 pre-litigation	 phase,	 the	 WTO	 transparency	

mechanisms	place	members	at	a	more	equal	starting	point	to	build	a	case.		

Within	the	consequences	of	resource	disparities,	differing	legal	capacity	is	seen	as	a	crucial	

difference	between	WTO	Members’	 access	 to	 justice.	Although	 transparency	does	not	help	

improve	legal	capacity,	it	can	help	improve	Members’	understanding	of	the	obligations	and	

gather	evidence	about	the	regulating	Member’s	measure.		

The	 discussions	 in	 Committees	 may	 help	 Members	 evaluate	 better	 what	 constitutes	 a	

violation	of	the	SPS	and	TBT	Agreements.	Indeed,	given	the	negative	integration	character	of	

integration	in	both	agreements,	the	obligations	remain	vague,	and	the	compliance	with	them	

is	difficult	to	estimate.	Therefore,	transparency	may	help	Members	be	more	acquainted	with	

the	 institutional	 system	 and	 distinguish	 what	 might	 be	 ‘necessary’	 trade	 restrictions	 and	

what	constitute	violations	of	 the	SPS	and	TBT	obligations.	This	 is	all	 the	more	 true	 that	 in	

some	cases,	countries	are	assisted	in	the	drafting	of	the	STCs	either	by	private	law	firms	or	

the	ACWL267	In	such	a	situation,	therefore,	the	given	Member	may	acquire	more	knowledge	

and	understanding	about	the	measure,	potentially	reducing	the	start-up	costs.		

In	 addition,	 the	 possibility	 to	 gain	 further	 information	 from	 regulating	Members	 through	

bilateral	enquiries	and	STCs	can	help	concerned	Members	gather	evidence	necessary	in	the	

identification	of	the	WTO-inconsistency.	In	particular,	the	transparency	obligations	can	help	

Members	 obtain	 better	 understanding	 about	 each	 others’	 measures	 and	 therefore	 better	

build	their	case.	This	argument	was	advanced	by	the	Appellate	Body	to	justify	the	burden	of	

proof	about	the	rationale	of	a	measure	or	of	 its	departure	from	international	standards	on	

the	 complainant	 (EC	–	Hormones;	EC	–	Sardines).	This	 allocation	 of	 the	 burden	 of	 proof	 is	

criticable	because	it	ignores	the	lack	of	effective	compliance	with	transparency	obligations.	

																																																								

267	This	 was	 shared	 through	 interviews	 with	 TBT	 Delegates.	 It	 seems	 particularly	 apparent	 in	 the	 written	

submissions	of	countries	raising	concern	over	tobacco-related	measures.	Cf	above,	pp.	150	et	seq.		
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However,	 assuming	 that	 the	 notifications	 and	 responses	 to	 comments	 are	 effectively	

implemented,	 they	 would	 indeed	 improve	 Members’	 possibilities	 to	 gather	 necessary	

evidence	to	prove	the	WTO	illegality	of	the	regulating	Member.		

C. Alternative	fora	/	negotiating	capacity			

The	 possibility	 to	 resolve	 conflicts	 in	 another	 forum	 and	 thus	 to	 avoid	 adjudication	 is	

valuable	to	avoid	the	burdensome	costs	of	WTO	dispute	settlement.	A	number	of	Members’	

have	 access	 to	 privileged	 forums	within	 their	 preferential	 trade	 agreements.	 The	 SPS	 and	

TBT	 transparency	 tools	 offer	 the	 same	 opportunities	 for	 all	Members	 to	manage	 conflicts	

before	they	rise	to	disputes,	as	argued	in	Part	II.			

Both	 the	 bilateral	 comments	 sent	 to	 Members	 through	 the	 intermediary	 of	 their	 enquiry	

points	 and	STCs	provide	 alternative	 fora	 for	WTO	members	 to	discuss	 their	 concerns	 and	

avoid	 dispute	 settlement.	 As	 such,	 being	 accessible	 to	 all	 Members,	 they	 provide	 an	

important	 opportunity	 to	 solve	 the	 issue	without	 resorting	 to	 adjudication.	 In	 this	 sense,	

each	step	of	the	inverted	transparency	pyramid	seen	in	Part	II	for	preventing	disputes	is	just	

as	useful	 for	helping	Members	gain	necessary	 information	to	bring	forward	disputes.	 	This	

justifies	 further	 the	 importance	 for	 all	 Members	 of	 having	 effective	 access	 to	 raising	

concerns	 in	 Committees,	 in	 order	 to	 enhance	 equal	 opportunities	 to	 enforce	 their	 rights	

under	the	SPS	and	TBT	Agreements.			
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Chapter	III:	Is	the	current	interaction	between	transparency	and	dispute	

settlement	optimal?		

After	 having	 seen	 both	 the	 potential	 effects	 of	 transparency	 under	 the	 SPS	 and	 TBT	

framework	 and	 the	 limitations	 that	 still	 remain	 as	 to	 the	Members	 they	 benefit,	 this	 final	

chapter	will	examine	the	main	ways	forward	to	improve	the	system.		

These	 recommendations	 focus	 on	 what	 the	 WTO	 Members	 on	 one	 hand	 and	 the	 WTO	

Secretariat	 on	 the	 other	 can	 do	 to	 improve	 the	 effectiveness	 of	 transparency,	 with	 the	

ultimate	goal	of	improving	the	day-to-day	implementation	of	the	SPS	and	TBT	Agreements,	

preventing	 disputes	 or	 allow	 better	 disputes	 if	 they	must	 take	 place.	 Indeed,	 the	 current	

existing	 rules	 and	 institutions	 already	 have	 the	 potential	 to	 ensure	 a	 significantly	 more	

effective	enforcement	of	rights	and	access	to	WTO	adjudication,	as	 long	as	they	are	 indeed	

implemented	 fully	by	 all	Members	 equally,	 and	 further	 facilitated	by	 the	WTO	Secretariat.	

Changing	 or	 adding	 to	 the	 text	 of	 the	 Agreements,	 besides	 being	 unfeasible	 given	 the	

difficulty	 of	multilateral	 negotiations,	might	 only	 perpetrate	 the	 imbalances	 that	 currently	

exist	because	of	power	and	resource	inequalities.268		

External	 initiatives	 are	 key	 to	 increase	 transparency,	 and	 these	 have	 been	 encouraged	 or	

even	set	up	by	various	authors.269	An	independent	assessment	always	has	an	added	value	for	

more	 accurate	 critical	 views	 on	 domestic	 policies.	 However,	 for	 the	 purposes	 of	

enforcement,	 it	 is	 essential	 that	 transparency	 is	 reinforced	 within	 the	 WTO	 first	 and	

foremost.	The	WTO	can	 indeed	play	 the	 role	of	 a	 common	agent:	 ‘…collecting,	 aggregating	

and	disseminating	trade	policy	intelligence.’	(P.	C.	Mavroidis	and	Wolfe	2015)		

																																																								

268	Galanter	argues	that	inequality	in	the	level	of	participation	in	the	rulemaking	is	at	the	root	of	the	inequalities	

in	access	and	success	in	adjudication.	(Gallanter	1974)	
269	See	in	this	regard	for	eg.	(B.	M.	Hoekman	and	Mavroidis	2000;	C.	P.	Bown	and	Hoekman	2005).	In	this	vein,	

the	Global	Trade	Alert	was	created	to	provide	information	on	state	measures	that	may	affect	trading	partners’	

commercial	 interests.	 (Evenett	 2009)	 It	 is	 an	 independent	 group	 of	 analysts	 that	 monitor	 the	 domestic	

measures	adopted	particularly	 in	response	of	 the	economic	crisis.	For	 further	on	this	mechanism,	see	(Wolfe	

2011)	
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The	legal	discipline	of	the	SPS	and	TBT	Agreements	is	based	on	a	negative	integration	model,	

with	 elements	 to	 ensure	 regulatory	quality	 and	 convergence,	 as	 seen	 in	Part	 I.	 This	 is	 not	

likely	to	change	anytime	soon.	However,	a	lot	can	still	be	done	to	improve	compliance	with	

the	SPS	and	TBT	obligations	without	adopting	a	positive	integration	approach.		

Ultimately,	these	recommendations	aim	to	ensure	all	Members	implement	and	therefore	also	

benefit	 from	 the	potentials	 of	 transparency	 to	 the	 same	 extent.	Wolfe	 and	Mavroidis	 note	

that	‘Transparency	obligations	aim	to	equalize	conditions	of	procuring	information	across	all	

trading	nations	and	their	 traders,	assuming	of	course	 fair	play	by	all.’	 (P.	C.	Mavroidis	and	

Wolfe	2015,	6)	In	this	sense,	fair	play	by	all	is	to	be	encouraged	by	all	means.			
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I. Substituting	 dispute	 settlement:	 what	 is	 missing	 from	 the	 current	

framework	to	further	manage	disputes	

Transparency	 has	 the	 potential	 to	 facilitate	 trade	 by	 furthering	 predictability	 of	 domestic	

market	 access	 requirements	 and	 improving	 convergence	 through	 more	 cooperative	 rule-

making.	When	tensions	arise,	it	enables	dialogue	to	address	them	informally.	Transparency	

can	therefore	substitute	dispute	settlement	to	a	large	extent,	and	this	is	desirable	to	ensure	a	

more	 cost-effective	 enforcement	 than	 resorting	 to	 costly	 third-party	 adjudication.	 A	 few	

enhancements	should	still	be	made	however	to	improve	the	effectiveness	of	transparency	in	

this	 regard,	 by	 improving	 the	 three	 functions	 pursued	 by	 SPS	 and	 TBT	 transparency:	

information	and	predictability,	regulatory	cooperation	and	facilitating	implementation.		

A. Improving	availability	of	information		

Centralized	access	to	information	as	ensured	by	notifications	is	an	essential	attribute	of	the	

SPS	 and	 TBT	 transparency	 framework,	 laying	 the	 basis	 for	 all	 the	 other	 functions	 of	

transparency:	 it	 enables	 easy	 access	 to	 information	 on	 domestic	 measures	 in	 all	 WTO	

Members,	 gives	 timely	 notice	 for	 other	Members	 about	measures	 to	 come,	 and	 opens	 the	

ground	 for	dialogue	between	the	regulating	Member	and	any	potentially	affected	Member.	

Access	 to	 notifications	 has	 just	 undergone	 a	 significant	 reform	 by	 the	 WTO	 Secretariat	

together	with	 UNDESA	 and	 ITC,	with	 the	 ePing	website.	 However,	 the	 system	 can	 still	 be	

reinforced	for	it	to	deploy	its	full	potential,	particularly	by	reinforcing	Members	practice	in	

submitting	notifications	and	by	making	more	information	available.	

1. Reinforcing	Members	notification	practice	

Members	 notify	 increasingly	 both	 under	 to	 the	 SPS	 and	 TBT	 Committees,	 and	 the	

notifications	 under	 the	 two	 agreements	 continue	 to	 represent	 a	 substantial	 share	 of	 all	

notifications	to	the	WTO.	However,	a	number	of	Members	still	do	not	notify	and	a	number	of	

specific	trade	concerns	are	raised	regarding	non-notified	measures.	This	suggests	that	there	

are	undoubtedly	a	number	of	measures	that	qualify	for	notification	under	the	SPS	and	TBT	
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agreements,	that	deviate	from	international	standards	and	have	significant	trade	effects,	but	

that	 are	 not	 notified.	 Therefore,	 ensuring	 more	 notifications	 entails	 both	 facilitating	 the	

process	for	those	Members	that	do	not	yet	notify	or	rarely,	and	ensuring	better	notifications	

by	those	who	do.		

a) Enhance	notifications	by	Members	who	have	never	notified		

The	Secretariat	is	already	making	significant	efforts	to	support	Members	in	building	capacity	

to	 submit	 notifications	 through	 technical	 assistance	 and	 exchange	 of	 information	 in	

Committee	meetings,	and	the	high	share	of	notifications	from	developing	countries	indicates	

that	these	efforts	have	been	fruitful.270			

Among	the	issues	identified	in	2014	by	Members	as	creating	most	difficulty	in	submitting	a	

notification	 included	 in	 particular	 the	 relevant	 international	 standard	 with	 which	 the	

measure	 conforms	 and	 the	 relevant	 HS	 codes	 applying	 to	 the	 affected	 products.	 Such	

elements	 in	 the	notification	are	essential	 for	 information	seekers	 to	 identify	 the	scope	and	

potential	 trade	 effects	 of	 a	 draft	measure.	 However,	 if	 the	 cost	 of	 estimating	 these	 deters	

Members	 from	 notifying	 altogether,	 the	 information	 available	 for	 potentially	 affected	

Members	is	even	worse.		

While	the	WTO	Secretariat	can	obviously	not	tell	Members	which	specific	measures	to	notify,	

it	could	however	give	feedback	on	incomplete	notifications.	One	could	therefore	imagine	the	

encouragement	 for	LDCs	to	submit	 incomplete	notifications,	 to	be	completed	subsequently	

with	 the	 support	 of	 the	 Secretariat	 who	 could	 direct	 to	 the	 relevant	 international	

standardizing	 organisations	 for	 information	 on	 the	 relevant	 standards,	 or	 inform	 on	 the	

right	format	of	notification	for	instance.		

	

	

																																																								

270	See	above,	in	particular	Figure	11	and	Figure	12.	
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b) Complete	notification	practices	of	active	notifiers	

Even	among	Members	who	have	notified	a	lot,	they	may	still	be	adopting	Members	that	have	

a	significant	 trade	effect	and	deviate	 from	an	 international	standard,	and	would	thus	be	of	

interest	to	the	entire	Membership.		

To	ensure	 transparency	about	measures	 that	should	be	notified	but	are	not,	 the	Members’	

raising	 of	 STCs	 regarding	 non-notified	measures	 could	 be	 used	 as	 a	 baseline.	 Indeed,	 this	

serves	 as	 a	 ‘cross-notification’,	 complementing	 the	 lack	 of	 transparency	 by	 the	 regulating	

state.	Arguably,	if	a	Member	feels	sufficiently	affected	by	a	measure	to	raise	a	concern	in	one	

of	 the	 Committees,	 the	 measure	 is	 likely	 to	 be	 of	 interest	 for	 other	 Members	 as	 well.	

However,	 finding	out	 about	 the	measure	 through	 committee	minutes	does	not	 give	 timely	

information	 to	 the	 potentially	 affected	Members	 and	 private	 sector,	 all	 the	more	 that	 the	

minutes	 are	 not	 issued	 immediately	 after	 the	 Committee	 meeting.	 The	 Secretariat	 could	

therefore	disclose	on	its	website	a	list	of	measures	that	were	discussed	without	having	been	

notified,	to	make	the	information	publically	available	and	further	incentivize	the	regulating	

Member	to	notify.		

2. Broaden	the	scope	of	information	available	

The	 information	 currently	 available	 on	 domestic	 measures	 is	 essentially	 about	 draft	

measures	envisaged	by	Members.	To	improve	Members’	overview	of	each	others’	domestic	

regulatory	frameworks,	a	more	complete	vision	on	the	subsequent	phases	of	the	regulatory	

process,	up	to	the	potential	adoption,	would	be	useful,	including	the	comments	received	by	

other	WTO	Members	to	the	notified	draft.		

a) Improve	information	about	entire	regulatory	policy	cycle		

Notifications	 remain	 limited	 to	 draft	 measures,	 and	 follow-up	 notifications,	 through	

addenda,	corrigenda	or	revisions	remain	infrequent.	There	is	therefore	limited	access	to	the	

adopted	measures,	and	the	eventual	changes	made	after	comments	from	other	Members	or	
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discussions	 in	 the	 Committees.	 Notification	 of	 adopted	 measures	 is	 recommended	 by	

Committees,	but	practice	still	remains	very	limited	in	this	regard.		

The	 Secretariat	 could	 send	 automatic	 “reminders”	 to	Members	 after	 the	 date	 of	 adoption	

noted	 in	 the	 notification,	 to	 ask	 about	 the	 status	 of	 their	 notified	 draft	 and	 obtain	 more	

comprehensive	 information	on	the	subsequent	drafts.	A	brief	summary	of	the	status	of	the	

measure	could	then	be	included	for	each	notification.		

b) Improve	information	about	trade	effects	of	regulations	

• Improve	dialogue	with	the	private	sector		

One	 of	 the	major	 shortcomings	 of	 the	 information	 system	 as	 it	 stands	 is	 the	 difficulty	 to	

estimate	the	trade	effects	of	domestic	measures,	even	when	notified	(Wolfe	2015).		

The	private	sector	can	contribute	significantly	in	bringing	information	about	trade	effects	to	

regulations.	While	it	remains	important	to	maintain	the	filter	of	the	government	even	at	the	

Committee	 level,	 systematic	 dialogue	with	 the	 private	 sector	 is	 essential.	 This	 is	 the	main	

medium	 for	 Members	 to	 be	 aware	 of	 potentially	 trade	 restrictive	 measures	 in	 a	 timely	

manner	and	to	consider	the	opportunity	of	sending	inputs	to	the	regulating	Member	when	

there	is	still	opportunity	to	react	constructively.		

The	 new	 ePing	website	 set	 up	 by	 the	WTO	 is	 an	 important	 source	 of	 information	 for	 the	

private	sector,	 including	SMEs	from	developing	and	 least	developed	countries.	Presumably	

this	 should	 therefore	 improve	 the	 dialogue	 between	 the	 private	 sector	 and	WTO	Member	

governments	 already	 considerably.	 In	 addition	 to	 this,	 the	 WTO	 Members	 should	 be	

encouraged	 to	 engage	 regularly	 with	 the	 representatives	 from	 representative	 of	 their	

exporting	industries	in	order	to	ensure	their	awareness	of	the	system	and	of	the	rights	and	

obligations	 that	 Members	 have	 under	 the	 WTO	 Agreements.	 Some	 Members	 have	 three	

‘mirror’	 committee	 meetings	 at	 the	 domestic	 level	 prior	 to	 the	 SPS	 or	 TBT	 Committee	

meetings	in	the	WTO.	Such	regularity	seems	like	the	minimum	essential	for	all	Members	and	

their	 private	 sectors,	 to	 ensure	 exchanges	 regarding	 the	 trade	 effects	 of	 issues	 on	 the	

Committee	agenda.		
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• Encourage	notifications	of	measures	based	on	international	standards271	

The	 important	 function	 of	 notification	 is	 the	 predictability	 they	 give	 on	 a	 domestic	

regulatory	 environment	 and	 the	 opportunity	 for	 inputs	 they	 offer	 in	 view	 of	 limiting	 the	

negative	effects	of	regulatory	heterogeneity	across	WTO	Members.	In	this	sense,	if	domestic	

product	requirements	are	based	on	international	standards	they	are	by	definition	the	same	

in	 other	 countries	 and	 there	 is	 less	 need	 for	 regulatory	 dialogue	 on	 the	 draft	 measure.	

However,	 we	 saw	 that	 in	 practice	 Members	 find	 it	 difficult	 to	 determine	 whether	 their	

measures	 are	 entirely	 consistent	 with	 international	 standards,	 and	 in	 some	 cases	 the	

compliance	may	be	only	partial.	The	SPS	Committee	 therefore	 recommends	 that	Members	

notify	 measures	 even	 if	 they	 conform	 with	 international	 standards,	 and	 this	 is	 done	

increasingly,	 thanks	 to	a	new	notification	 format.272	Similar	practice	 is	 also	encouraged	by	

the	 TBT	 Committee,	 but	 with	 less	 monitoring	 of	 Members’	 compliance	 in	 this	 regard.	

Additional	 efforts	 should	 be	 made	 by	 the	 Secretariat	 to	 ensure	 the	 effectiveness	 of	 this	

recommendation,	 as	 information	 on	 compliance	with	 standards	 is	 an	 essential	 means	 for	

Members	 to	 be	 aware	 of	 each	 others’	 requirements	 and	 of	 the	 potential	 trade	 effects	 of	

requirements,	whether	the	measures	comply	with	international	standards	or	not.	Arguably,	

such	practice	is	all	the	more	important	for	TBT	notifications	that	the	international	standards	

applicable	are	more	wide-ranging,	and	are	not	identified	by	the	TBT	Agreement	explicitly	as	

they	are	in	the	SPS	Agreement.	

Further	collaboration	with	international	standardizing	bodies	on	monitoring	of	compliance	

may	be	useful	both	 for	 the	WTO	Members	and	 for	 the	 standardizing	bodies	 themselves	 to	

obtain	information	about	the	adherence	to	their	standards.		

																																																								

271	A	similar	recommendation	is	made	by	(Wolfe	2015)	

272	See	above,	pp.	53	et	seq.		
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• Include	information	on	domestic	RIAs	conducted	prior	to	the	notification	

Regulatory	 impact	 assessment	 is	 an	 essential	 tool	 to	 evaluate	 the	 impacts	 of	 domestic	

measures,	and	yet	tend	to	focus	on	national	welfare,	rarely	assessing	the	cross-border	effects		

of	regulations	(Basedow	and	Kauffmann	2016).	Some	STCs	show	the	interest	that	concerned	

Members	have	 in	 obtaining	 information	on	 the	RIAs	pursued.	Therefore,	 disclosure	 of	 the	

RIAs	 through	 the	 notification	 process	 could	 be	 a	 useful	 means	 to	 obtain	 inputs	 on	 the	

domestic	RIA	and	therefore	also	estimate	effects	of	the	regulation	beyond	the	border.	This	is	

suggested	 in	 the	 TBT	 Committee’s	 draft	 on	 GRP,	 but	 given	 the	 delay	 in	 adopting	 this	

document,	 a	 recommendation	 to	 this	 effect	 in	 both	 the	 SPS	 and	 TBT	 Committees	 	 would	

already	offer	Members	incentive	to	notify	their	RIAs.		

c) Enhancing	information	about	bilateral	dialogue	

The	WTO	Secretariat	indicates	that	Members	leave	on	average	60	days	for	comments,	which	

is	the	recommended	delay.	To	extend	the	benefits	of	the	bilateral	discussions	that	take	place	

through	comments	to	notifications	to	the	entire	Membership,	Members	could	be	encouraged	

to	 publish	 their	 comments,	 under	 their	 discretion	 to	 decide	 when	 the	 comments	 are	 too	

sensitive	to	be	disclosed.	This	is	already	done	by	the	European	Union	for	TBT	measures.	In	

the	latest	triennial	review,	Korea	proposed	disclosure	of	comments	and	a	more	active	role	of	

the	Secretariat	in	view	of	ensuring	better	follow-up	to	comments,	also	in	the	TBT	context:		

Korea	 “proposes	 that	 the	 WTO	 Secretariat	 adopt	 a	 WTO-administered	 system	 for	

administering	comments	on	notified	measures.	Through	the	adoption	of	such	system,	

the	 WTO	 may	 look	 over	 the	 enquiries	 that	 have	 been	 raised	 and	 encourage	 the	

Member	that	has	received	the	enquiry	to	respond	to	it	in	a	timely	and	appropriately	

manner.	It	is	Korea's	view	that	an	adoption	of	the	WTO-administered	system	could	be	

useful	in	making	enquiry	points	function	more	effectively	and	efficiently.”273	

																																																								

273	G/TBT/W/419.		
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This	proposal	was	not	 followed	up	on	by	other	Members,	and	therefore	did	not	result	 in	a	

recommendation	by	the	TBT	Committee.	Indeed,	the	requirement	for	the	WTO	Secretariat	to	

monitor	all	comments	and	follow-up	with	non-responding	Members	individually	seems	like	

a	 high	 burden	 for	 the	 limited	 Staff	 of	 the	 secretariat.	 However,	 the	 mere	 publication	 of	

comments	to	notifications	on	the	WTO	public	website	where	notifications	are	also	available	

(TBT	and	SPS	IMS)	would	arguably	already	introduce	additional	incentive	to	the	regulating	

Member	to	respond	to	comments.		

d) Providing	more	timely	information	on	multilateral	dialogue	

The	 information	 generation	 from	 multilateral	 discussions	 of	 STCs	 in	 essential	 for	 all	

Members	 to	 become	 aware	 of	 the	 effects	 of	 a	 measure	 as	 perceived	 by	 the	 concerned	

Member.		

However,	given	that	Committee	minutes	take	time	to	prepare,	accessibility	to	discussions	are	

not	immediate.	As	a	result,	the	transparency	function	of	STCs	remains	limited:	stakeholders	

and	Members	who	did	not	participate	in	the	meetings	will	only	find	out	about	the	measures	

discussed	once	the	minutes	are	published.		

Prior	to	the	publication	of	the	details	of	the	STCs,	a	 list	of	measures	having	raised	concern	

could	 be	 published	 by	 the	 Secretariat	 on	 their	 public	 website	 as	 soon	 as	 they	 have	 been	

discussed.	 This	would	 allow	 relevant	Members	 or	 industries	 to	 become	 acquainted	 of	 the	

measures	 and	 eventually	 contact	 the	 concerned	 Member	 for	 further	 information	 if	

necessary.		

B. Regulatory	cooperation	

The	 regulatory	 cooperation	 that	 takes	 place	 in	 the	 SPS	 and	 TBT	 Committees	 is	 likely	 the	

most	frequent	and	inclusive	mechanism	of	multilateral	regulatory	cooperation	provided	for	

Members	 in	 the	 development	 of	 their	 domestic	measures.	 And	 yet,	 its	 potential	 is	 largely	

under-exploited.	While	an	average	of	40	STCs	are	discussed	per	SPS	committee	meeting	and	

150	 per	 TBT	 Committee	 meeting,	 this	 still	 represents	 concerns	 of	 only	 X	 part	 of	 the	

Membership,	and	X	percentage	of	notifications.	What	is	more,	the	number	of	measures	that	
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could	fall	under	the	TBT	and	SPS	Agreements	and	that	have	not	been	notified	is	unknown,	

and	 could	 potentially	 be	 high.	 Much	 therefore	 still	 needs	 to	 be	 done	 to	 ensure	 that	 this	

platform	 serves	 all	 WTO	Members	 equally	 and	 to	 improve	 the	 effects	 of	 the	 multilateral	

dialogue	with	more	open	participation	of	different	stakeholders	and	experts.		

1. Improving	the	quality	of	regulatory	cooperation		

Extend	 regulatory	 dialogue	 beyond	 purely	 trade	 considerations	 to	 facilitate	 the	 balance	

between	trade	and	other	policy	objectives	as	guaranteed	by	the	SPS	and	TBT	Agreements.	

One	notable	absent	from	the	entire	dialogue	that	takes	place	in	the	SPS	and	TBT	Committees	

is	that	of	representatives	of	non-trade	considerations.	The	WTO	is	an	organisation	aiming	to	

facilitate	 trade,	 and	 the	 SPS	 and	 TBT	 Agreements	 are	 specific	 areas	 of	 trade	 in	 goods	 in	

which	the	organisation	aims	to	reduce	barriers	to	trade.	However,	the	two	agreements	also	

notably	 require	 a	 balance	 with	 non-trade	 related	 objectives	 and	 protect	 Members’	

regulatory	 autonomy.	 The	 regulatory	 dialogue	 that	 takes	 place	 at	 the	 early	 stage	 of	

Members’	 domestic	 regulatory	 process	 is	 an	 invaluable	 opportunity	 to	 ensure	 this	

appropriate	balance	between	a	priori	opposing	interests	of	trade	and	other	policy	objectives.	

This	is	in	line	with	the	‘New	WTO	Think’	advocated	by	Mavroidis	and	Bollyky,	which:	

‘…remains	rooted	 in	 the	original	 rationale	of	 the	GATT	(or	GATT-think)	of	 reducing	

the	 negative	 externalities	 of	 unilateral	 action	 and	 solving	 important	 international	

coordination	challenges,	but	is	more	inclusive	of	regulators	and	non-state	actors	and	

more	flexible	and	positive	in	its	means.’(Bollyky	and	Mavroidis	2016,	38)	

Taking	 non-trade	 considerations	 into	 account	 is	 all	 the	more	 important	 that	 the	 concerns	

which	also	relate	to	wider	societal	concerns	have	been	driving	the	most	recent	TBT	cases	in	

particular	(Wolfe	2013,	23).	Addressing	such	matters	through	cooperative	efforts	while	the	

measure	is	still	in	draft	phase	would	therefore	be	of	great	use	for	Members	to	truly	adopt	the	

best	measure	available.	

To	include	consideration	of	non-trade	interests	in	the	SPS	and	TBT	Committees	in	line	with	

the	existing	obligations	of	 the	Agreements,	 the	Secretariat	could	enhance	 the	role	given	 to	
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international	 standardizing	bodies	within	 the	Committee	meetings.	 Indeed,	 the	WTO	has	a	

negative	integration	approach,	but	it	functions	together	with	organisations	that	do	not:	the	

SPS	and	TBT	Agreements	explicitly	include	obligations	to	accept	standards	and	participate	in	

organisations	that	do	adopt	international	standards.		

The	 SPS	 Agreement	 offers	 the	 possibility	 of	 asking	 international	 standardizing	 bodies	 for	

their	 opinion	 on	 a	 specific	 matter	 (art	 12.6).	 Most	 relevant	 organisations	 have	 observer	

status	in	the	TBT	and	SPS	Committees,	and	they	can	therefore	participate	in	the	discussions.	

In	addition,	some	organisations	request	to	participate	in	the	Committee	meetings	to	provide	

their	 opinion	 on	 a	matter,	 and	 thus	 provide	 an	 ‘independent’	 perspective	 on	 a	 concern	 of	

Members.	 This	 is	 the	 case	 for	 instance	 of	 the	 World	 Health	 Organisation	 (WHO),	 which	

provides	its	opinion	regularly	in	the	context	of	STCs	relating	to	Tobacco.			

More	 systematic	 consultations	with	 standardizing	bodies	during	Committee	meetings,	 and	

particularly	during	the	discussion	of	STCs	regarding	their	standards	would	enhance	the	link	

between	 the	 SPS	 and	 TBT	 objectives	 of	 harmonization	 and	 the	 existing	 international	

standards.	 The	 position	 of	 the	 expert	 standardizing	 body	 in	 the	 STCs	would	 enhance	 the	

effectiveness	 of	 the	 regulatory	 cooperation,	 by	 improving	 understanding	 of	 the	 relevant	

international	standard.			

As	seen	 in	Part	 II,	only	a	very	small	 fraction	of	 the	trade	concerns	 finally	end	up	 in	 formal	

disputes,	 arguably	 because	 the	 transparency	 framework	 has	 already	 been	 efficient	 in	

managing	 conflicts	 at	 an	 informal	 level.	 By	 improving	 the	 information	 and	 regulatory	

cooperation	 that	 takes	 place	 through	 the	 SPS	 and	 TBT	 transparency	 mechanisms,	 the	

tensions	 between	Members	 could	 still	 be	 further	 reduced,	 leaving	 the	 dispute	 settlement	

system	for	exceptional	cases.			

Still,	the	existence	of	the	DSS	is	undeniably	a	crucial	guarantee	of	the	enforcement	WTO	law	

when	 tensions	 regarding	 potentially	 WTO-inconsistent	 measures	 persist.	 It	 is	 therefore	

important	that	in	addition	to	acting	as	a	conflict	management	tool,	transparency	also	allows	

to	 equalize	 Members’	 chances	 of	 taking	 a	 matter	 beyond	 informal	 discussions	 to	 dispute	

settlement.		
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II. Complementing	dispute	settlement:	how	can	regulatory	dialogue	be	

enhanced	to	further	prevent	disputes	from	being	raised	

Part	III	Chapter	II	argued	that	transparency	can	improve	Members’	access	to	WTO	dispute	

settlement,	 taking	 into	 account	 the	 various	 factors	 that	 explain	 adjudication	 in	 the	WTO.	

Arguably	transparency	practices	under	the	SPS	and	TBT	frameworks	can	still	be	enhanced	to	

further	ensure	equal	access	to	dispute	settlement	by	all	WTO	Members.		

A. Information		

Notifications	and	STCs	have	great	potential	to	allow	developing	Members	to	become	aware	

of	 measures	 that	 might	 affect	 them	 and	 could	 be	 contrary	 to	 WTO	 law.	 Their	 public	

accessibility	 through	 the	 WTO	 reduces	 the	 disparities	 between	 Members	 in	 obtaining	

information	because	of	lower	search	costs.	The	engagement	of	certain	developing	countries	

in	 raising	 disputes	 shows	 that	 they	 have	 overcome	 obstacles	 in	 obtaining	 the	 necessary	

information.	 However,	 a	 number	 of	 developing	 countries	 are	 still	 absent	 from	 formal	

disputes:	 	 Only	 11	 developing	 countries	 from	 DEV	 have	made	 requests	 for	 consultations,	

corresponding	to	14%	of	countries	from	this	country	group.	This	may	of	course	be	because	

they	 do	 not	 have	 disputes	 to	 raise.	 However,	 concerns	 raised	 by	 developing	 countries	 in	

STCs	 suggest	 that	 they	 do	 have	 grievances	 that	 could	 potentially	 be	 transformed	 into	 a	

dispute.		

The	 same	 improvements	 of	 transparency	 as	mentioned	 in	 Section	 I	 above	would	 improve	

Members’	ability	to	identify	WTO	inconsistent	measures:	the	key	for	gathering	the	necessary	

information	to	determine	a	WTO	inconsistent	measure	is	to	have	timely	information	sources	

into	the	new	measures	adopted	by	other	Members	and	their	trade	effects.	Therefore,	a	well-

functioning	database	with	information	on	all	draft	and	adopted	TBT	and	SPS	measures	are	

the	essential	first	step	to	ensuring	equal	access	to	dispute	settlement.			

Similarly,	the	improved	access	to	comments	raised	by	the	private	sector	and	other	Members	

can	help	Members	estimate	the	trade	effects	that	a	measure	may	have.		Indeed,	the	content	

of	concerns	by	other	Members	can	bring	information	not	only	on	non-notified	measures,	but	
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also	 on	 the	 effects	 of	 measures	 as	 perceived	 by	 other	 Members.	 The	 Secretariat	 could	

provide	 a	 direct	 link	 between	 the	notifications	 and	 the	 comments	 and	 concerns	 raised,	 in	

order	to	ensure	an	estimation	of	the	trade	effects	necessary	to	evaluate	the	opportunity	of	

raising	a	dispute.		

B. Resources	

The	 resources	 of	 the	 country	 remain	 an	 important	 determinant	 for	 raising	 a	 dispute.	

Although	transparency	cannot	reduce	the	general	resource	disparities	between	Members,	it	

can	play	a	role	in	compensating	for	lack	of	resources.	In	particular,	the	main	consequence	of	

resource	disparity	 identified	as	creating	inequalities	 in	access	to	adjudication	is	the	lack	of	

legal	capacity	that	Members	with	more	limited	resources	have,	and	this	should	be	improved	

by	 enhancing	Members’	 participation	 in	 Committee	meetings	 and	 increasing	 the	 dialogue	

with	the	private	sector.		

1. Improving	legal	capacity	through	participation	in	STCs	in	absentia		

We	saw	that	a	major	obstacle	for	LDCs	and	smaller	developing	countries	to	raise	a	dispute	

were	the	‘start-up	costs’	of	raising	a	first	dispute,	whereas	startup	costs	were	not	an	obstacle	

for	developed	countries	who	had	the	 legal	capacity	 to	 file	a	dispute	even	 if	 it	was	 the	 first	

time	(Davis	and	Blodgett	Bermeo	2009).	On	this	basis,	the	legal	capacity	of	Members	should	

be	 improved	 as	much	 as	 possible	 to	 avoid	 these	 start-up	 costs.	 This	 is	 done	 to	 a	 certain	

extent	 by	 the	 Secretariat	 through	 technical	 assistance	 and	 trainings	 on	 the	 SPS	 and	 TBT	

Agreements.	The	ACWL	can	offer	an	important	support,	but	only	after	the	Member	ask	for	its	

support,	 therefore	 implying	 they	have	managed	 to	 identify	a	potentially	WTO-inconsistent	

measure.	Capacity	building	needs	to	be	enhanced	for	certain	Members	to	access	the	first	step	

of	requiring	the	legal	aid	from	ACWL.		

Looking	 for	 a	 solution	 in	 transparency	 mechanisms,	 one	 can	 see	 the	 STC	 discussions	 as	

useful	to	help	develop	better	understanding	on	what	constitutes	or	not	a	WTO	inconsistent	

activity.	This	 is	all	 the	more	important	that	the	 legal	disciplines	of	the	two	agreements	are	

not	as	clearly	identifiable	as	in	the	case	of	positive	integration.	Participating	in	Committees	
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can	 therefore	 allow	 to	 obtain	 the	 benefits	 of	 ‘repeat	 players’	 by	 being	more	 active	 in	 the	

WTO	institutional	setting.		

However,	 participating	 in	 an	 STC	 requires	 that	 Members	 have	 the	 opportunity	 of	

participating	 in	 Committee	meetings	 in	 Geneva.	 This	 is	 still	 not	 the	 case	 for	 X	 number	 of	

Members,274	even	though	improvements	have	taken	place	in	this	regard.	In	practice,	nothing	

seems	 to	 condition	 a	 Members’	 presence	 at	 the	 Meeting	 for	 it	 to	 raise	 a	 concern,	 as	 the	

inclusion	of	 the	concern	on	the	agenda	must	be	done	 in	advance	of	 the	meeting	by	e-mail.	

However,	 in	 the	Members’	 absence,	 its	 concern	will	 in	 principle	 be	 reflected	 in	 a	written	

statement,	 but	 not	 in	 the	 general	 discussions.	 To	 encourage	Members	 to	 submit	 concerns	

even	without	attending	Committee	meetings,	the	Secretariat	could	accept	the	submission	of	

STCs	 from	 a	 distance,	 reading	 the	 concern	 to	 the	 Committee	 and	 therefore	 enabling	 the	

concern	to	be	included	in	multilateral	discussions.	

2. Enhanced	dialogue	of	all	Members	with	the	private	sector	

For	this,	a	more	constant	dialogue	with	the	private	sector	as	advocated	above	in	Section	I	is	

crucial.	The	private	sector	can	provide	the	economic	perspective	on	domestic	measures,	and	

thus	help	Members	in	gathering	the	evidence	necessary	for	building	a	case	for	adjudication.		

C. Alternative	fora	

Prior	to	the	participation	in	dispute	settlement,	Members	try	to	address	issues	first	in	other	

fora.	 This	 is	 an	 important	 means	 for	 Members	 to	 address	 their	 concerns	 without	 going	

through	the	costly	process	of	third	party	adjudication.		

Recognizing	 that	 certain	 disputes	 involving	 smaller	 traders	 might	 pertain	 to	 small	 trade	

volumes	for	which	the	efforts	to	pursue	WTO	adjudication	would	be	disproportionately	high,	

Hoekman	and	Mavroidis	propose	the	introduction	of	“light”	procedures	for	“small”	cases	(B.	

M.	Hoekman	and	Mavroidis	2016,	236).	This	could	indeed	involve	lower	costs	in	the	course	

																																																								

274	Figure	to	be	verified	with	WTO	Secretariat.	
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of	the	proceedings.	However,	this	would	still	imply	the	information	costs	of	finding	out	about	

the	measure	the	legal	capacity	to	build	the	evidence.	As	a	result,	the	most	relevant	forum	to	

address	such	‘small’	cases	appears	to	be	the	STCs	in	Committees.		

As	argued	in	Part	II,	the	SPS	and	TBT	Committees	provide	an	alternative	forum	available	for	

all	WTO	Members,	and	are	indeed	used	as	such	by	WTO	Members,	including	by	developing	

countries.	 Nevertheless,	 a	 number	 of	 Members	 are	 still	 silent	 both	 in	 STCs	 and	 disputes.	

Therefore,	in	addition	to	the	recommendations	of	Section	I	that	aim	at	improving	the	results	

of	STCs,	further	awareness	in	LDCs	needs	to	be	developed	so	that	they	indeed	view	STCs	as	

an	alternative	forum.		
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CONCLUSION	

	

Jagdish	 Bhagwati	 refers	 to	 transparency	 as	 the	 ‘Dracula	 Effect:	 exposing	 evil	 to	 sunlight	

helps	 to	 destroy	 it.’	 (Bhagwati	 1988,	 1:85)	 Does	 transparency	 under	 the	 SPS	 and	 TBT	

frameworks	 ensure	 a	 ‘Dracula	 effect’,	 by	 helping	 prevent	 and	 address	 WTO-inconsistent	

practice?	In	other	words,	does	transparency	complement	or	substitute	dispute	settlement,	or	

both?	

The	examination	of	Members’	transparency	practices	in	the	SPS	and	TBT	Committees	shows	

that	transparency	can	fulfil	the	three	functions	of	dispute	settlement:	ensuring	security	and	

predictability	to	the	multilateral	trading	system,	preserving	Members	rights	and	obligations,	

and	 even	 to	 a	 certain	 extent	 clarifying	 existent	 provisions.	 It	 provides	 security	 and	

predictability	through	an	increasingly	efficient	source	of	centralized	information	that	offers	

views	 on	Members’	 domestic	 regulations	 prior	 to	 their	 entry	 into	 force,	 leaving	Members	

and	their	companies	time	to	adapt	to	new	requirements.	It	allows	Members	to	play	the	role	

of	 ‘watchdogs’	 to	preserve	their	rights	and	verify	others’	compliance	with	their	obligations	

through	 the	 bilateral	 and	 multilateral	 dialogue	 that	 takes	 place	 on	 draft	 measures.	 This	

Member-driven	‘surveillance’	is	all	the	more	efficient	that	it	takes	a	cooperative	form,	and	is	

as	 useful	 for	 the	 regulating	Member,	who	 benefits	 from	 inputs	 to	 its	measures,	 as	 for	 the	

affected	(or	potentially	affected)	Member,	who	may	obtain	adaptation	of	the	measure	to	its	

concerns.	 Finally,	 transparency	may	 even	help	 clarify	 existing	provisions,	 not	 from	a	 legal	

point	 of	 view	 because	 the	 interpretation	 remains	 the	 sole	 responsibility	 of	 the	 dispute	

settlement	body,	but	from	a	practical	point	of	view:	the	cooperation	between	Members	may	

help	them	together	determine	what	the	right	balance	required	by	the	agreement	is.275	In	an	

informal	 manner,	 transparency	 can	 therefore	 contribute	 to	 help	 Members	 in	 their	

																																																								

275	Scott	 notes	 in	 this	 regards	 that	 ‘In	 the	 course	 of	 their	 repeated	 interactions,	 Members	 arrive	 at	 settled	

(though	not	necessarily	authorative,	from	the	point	of	view	of	the	dispute	settlement	bodies)	understanding	of	

the	meaning	of	the	agreement	in	context.’	(Scott	2006,	54)	
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implementation	 of	 their	 SPS	 and	 TBT	 obligations,	 fulfilling	 the	 functions	 of	 dispute	

settlement.		

Part	 I	 gave	 an	 overview	 into	 the	 legal	 discipline	 set	 by	 the	 SPS	 and	 TBT	 Agreements,	 to	

understand	why	transparency	has	a	specific	 function	under	their	 framework.	The	negative	

integration	pursued	by	the	two	Agreements	complemented	by	disciplines	requiring	a	certain	

conduct	in	the	domestic	regulatory	process	calls	for	strong	transparency	of	draft	regulations.	

This	 unique	 transparency	 framework	 of	 the	 SPS	 and	 TBT	 Agreements	 addresses	 the	

ambiguity	left	in	the	substantive	provisions	because	of	the	negative	integration	character	of	

the	 Agreements,	 by	 disclosing	 Members’	 proposed	 measures	 and	 therefore	 ensuring	

knowledge	 about	 domestic	 requirements	 and	 predictability,	 and	 by	 encouraging	 and	

enabling	international	regulatory	cooperation	that	can	take	place	on	each	measure	Members	

envisage	to	adopt.		

The	 focus	 on	 ex	 ante	 transparency	 in	 these	 two	 agreements	 fosters	 a	 dialogue	 before	

measures	 have	 entered	 into	 force,	 thus	 opening	 the	 way	 for	 multilateral	 regulatory	

cooperation	beneficial	for	both	the	regulating	and	the	concerned	Member.	The	possibility	to	

voice	 concerns	and	 the	obligation	 to	 take	 these	 into	account	help	Members	work	 towards	

regulations	that	satisfy	both	the	legitimate	objectives	of	the	former	and	the	trade	interests	of	

the	 latter.	Ultimately,	 this	ex	ante	 transparency	together	with	the	regulatory	cooperation	it	

enables	therefore	foster	both	more	predictability	and	better	compliance.		

Part	 II	 presented	 the	 pyramid	 that	 separates	 all	 the	 domestic	 regulations	with	 effects	 on	

trade	up	to	formal	disputes.	It	showed	that	the	transparency	tools	set	up	by	the	SPS	and	TBT	

Agreement	lay	the	ground	for	a	vast	source	of	information	on	domestic	regulations,	and	the	

centralization	 of	 all	 this	 information	 by	 the	 WTO	 Secretariat	 represents	 a	 tremendous	

achievement	in	terms	of	making	the	information	accessible	for	all	Members	with	minimum	

search	costs,	and	the	very	recent	new	web	database	adds	further	towards	the	effectiveness	

of	 information.	 Overall,	 three	 sources	 of	 complementary	 information	 were	 presented:	

notifications,	regulatory	dialogue,	and	the	private	sector.	Notifications	constitute	undeniably	

the	privileged	source	of	 information,	as	 they	provide	 timely	 information	centralized	 in	 the	

WTO	and	is	therefore	accessible	equally	for	all	Members.	No	bilateral	or	regional	initiative,	
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as	 ambitious	 as	 it	 may	 be,	 can	 ensure	 such	 multilateral	 benefits	 from	 disclosure	 of	

information.	Nevertheless,	a	few	gaps	in	the	available	information	still	remain,	and	nothing	

confirms	 that	 all	 measures	 affecting	 trade	 are	 indeed	 notified.	 In	 fact,	 a	 number	 of	 trade	

concerns	 are	 raised	 each	year	 against	non-notified	measures,	 suggesting	 that	notifications	

may	not	be	sufficient.	The	STCs	 therefore	complement	 to	a	certain	extent	measures	which	

are	 not	 notified	 through	 a	 de	 facto	 ‘cross-notification’	 by	 concerned	 Members,	 but	 this	

necessarily	 implies	 that	a	Member	has	obtained	 the	 information	somehow,	 implying	again	

search	costs	for	the	Member	raising	the	concern.	Once	the	concern	is	raised,	the	information	

benefits	are	extended	to	the	entire	Membership	through	the	Committee	discussions,	but	this	

information	may	intervene	too	late	in	the	regulatory	process,	after	unnecessary	trade	effects	

have	already	affected	 trading	partners.	Finally,	 a	 third	source	of	 information	was	 found	 in	

the	private	sector.	Indeed,	the	industry	representatives	and	trading	companies	may	provide	

invaluable	information	as	to	the	trade	impact	of	measures.	However,	since	the	dialogue	with	

the	 private	 sector	 is	 not	 formalized	 in	 the	 WTO	 and	 depends	 largely	 on	 Members’	 own	

prerogatives	 and	 resources,	 this	 source	 is	 very	 uneven	 from	one	Member	 to	 another.	 The	

new	electronic	alert	system	put	 in	place	by	the	Secretariat	 together	with	UNDESA	and	ITC	

may	help	communication	with	the	private	sector,	depending	on	how	much	it	is	used.		

A	closer	look	at	the	issues	discussed	in	STCs	showed	that	the	functions	of	this	mechanism	is	

threefold:	 it	 allows	 Members	 to	 gain	 more	 information,	 to	 influence	 other	 Members’	

regulations,	 or	 to	 address	 issues	 they	 encounter	with	 implementation	 of	 requirements	 of	

another	Member.	While	these	functions	may	overlap	in	a	same	concern,	there	seems	to	be	a	

distinction	between	the	TBT	Committee	in	which	Members	use	STCs	more	to	obtain	further	

information	 on	 a	 domestic	measure	 or	 influence	 draft	measures	 of	 their	 trading	 partners,	

and	 the	 SPS	 Committee	 where	 Members	 overwhelmingly	 try	 to	 address	 issues	 with	

implementation,	 thus	 aiming	 to	 influence	 measures	 of	 their	 trading	 partners	 but	 usually	

after	 they	are	affected	by	 the	measure.	Overall,	 STCs	 largely	 focus	on	 the	obligations	of	of	

transparency,	necessity,	 international	 standards	or	non-discrimination	of	 the	SPS	and	TBT	

Agreements,	 underlining	 that	 the	 STCs	 allow	 Members	 to	 cooperate	 in	 view	 of	 a	 better	

implementation	of	the	two	Agreements.		
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Finally,	a	comparison	between	STC	discussions	and	requests	 for	consultations	made	to	the	

dispute	 settlement	 body	 allowed	 to	 conclude	 that	 there	 is	 an	 overall	 tendency	 to	 try	

addressing	concerns	in	the	Committee	before	going	to	formal	dispute	settlement.	The	issues	

raised	 differ	 considerably	 between	 the	 SPS	 and	TBT	 Committees.	 The	main	 common	 trait	

between	 the	 two	 is	 that	 necessity	 and	 the	 scientific	 rationale	 of	 measures	 are	 more	

frequently	raised	in	STCs	than	in	requests	for	consultations.	This	underlines	the	importance	

that	 regulatory	 dialogue	 represents	 to	 finding	 the	 right	 balance	 required	 by	 these	

obligations.	 The	 country	 group	 that	 most	 uses	 TBT	 STCs	 prior	 to	 resorting	 to	 dispute	

settlement	is	DEV	(developing	countries),	and	in	SPS	most	country	groups	try	consistently	to	

raise	concerns	first	in	the	Committee.		

Overall,	Members’	practice	of	STCs	confirms	that	transparency	can	serve	as	a	substitute	to	

dispute	settlement.		

Part	 III	 then	 looks	 at	 whether	 the	 information	 acquired	 through	 the	 SPS	 and	 TBT	

transparency	 mechanisms	 can	 provide	 sufficient	 basis	 for	 Members	 to	 identify	 WTO	

inconsistent	measures	and	 therefore	 to	raise	a	 formal	dispute.	The	Part	starts	by	recalling	

that	 previous	 literature	 explains	 Members’	 adjudication	 practices	 through	 disparities	 in	

access	to	information,	unequal	resources	and	in	particular	legal	capacity,	and	finally	uneven	

alternative	fora	to	address	the	issue.	Taking	these	three	factors,	the	author	then	argues	that	

the	 centralized	 access	 to	 information,	 significantly	 reduces	 the	 search	 costs	 that	 lead	 to	

disparities	 in	 access	 to	 information,	 that	 the	 regulatory	 dialogue	 that	 takes	 place	 in	 the	

Committees	 allows	 Members	 to	 better	 evaluate	 the	 impacts	 of	 a	 measure	 and	 therefore	

identify	potentially	restrictive	measures,	and	finally	that	STCs	allow	for	all	Members	to	try	to	

find	a	negotiated	solution	to	solve	the	conflict	before	it	escalates	to	a	formal	dispute.			

	

Based	on	these	findings,	further	research	is	still	required	into	the	effects	of	transparency	and	

into	the	factors	that	justify	dispute	settlement.	These	two	issues	require	extensive	research	

into	specific	cases,	as	opposed	to	the	overarching	approach	that	was	adopted	in	this	thesis.		
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Indeed,	while	the	analysis	above	showed	the	current	practices	of	Members	with	regards	to	

transparency	and	suggested	that	both	the	information	and	the	regulatory	dialogue	that	take	

place	help	Members	in	their	understanding	of	each	other’s	measures,	further	research	could	

also	 provide	 evidence	 on	 the	 concrete	 consequences	 of	 the	 STCs	 at	 the	 domestic	 level.	

Through	case	 studies	 into	particular	 issues	 that	have	been	 raised	 in	 the	Committees,	 such	

research	 could	 indicate	 to	 what	 extent	 the	 inputs	 from	 other	 Members	 were	 indeed	

incorporated	into	the	drafts	and	therefore	how	STCs	are	truly	a	valuable	tool	for	IRC.		

Finally,	 additional	 research	would	 also	 be	necessary	 to	 understand	what	 is	 specific	 to	 the	

cases	that	are	raised	only	in	dispute	settlement,	without	passing	through	transparency.	For	

this,	analysis	of	the	facts	and	legal	issues	that	were	raised	in	the	major	SPS	and	TBT	disputes	

would	 be	 necessary.	 These	 could	 then	 be	 compared	with	 the	 STC	 discussions	 held	 in	 the	

Committee	meetings,	in	order	to	identify	possible	trends.		

	

That	being	 said,	 the	evidence	gathered	within	 this	 thesis	already	 shows	 that	 transparency	

can	both	complement	and	substitute	dispute	settlement,	ultimately	offering	all	Members	the	

same	 opportunities	 in	 ensuring	 the	 implementation	 of	 the	 Agreement.	 Transparency’s	

importance	within	the	WTO	should	not	be	underestimated,	and	it	is	no	surprise	that	authors	

have	called	 it	 the	 ‘Third	Pillar’	of	 the	WTO	(E.	Wijkström	2015)	and	 the	 ‘real	 jewel’	 in	 the	

WTO	 crown	 (P.	 C.	 Mavroidis	 and	 Wolfe	 2015).	 Although	 the	 SPS	 and	 TBT	 Agreements	

require	 a	 particular	 level	 of	 transparency	 justifying	 the	 significant	 place	 given	 to	

transparency	in	Committee	practice,	the	lessons	learned	under	these	two	Agreements	can	be	

valuable	 for	 other	 WTO	 disciplines,	 particularly	 those	 concerning	 non-tariff	 barriers	 to	

trade.		

The	lessons	from	transparency	in	the	SPS	and	TBT	Agreement	can	also	be	valuable	beyond	

the	WTO:	other	organisations	may	gain	from	the	WTO	experience	in	enabling	regulatory	co-

operation,	 in	 particular	 in	 the	 strong	 role	 played	 by	 transparency	 in	 this	 regard:	 the	

centralization	of	information	by	the	IO	Secretariat,	combined	with	the	transparent	dialogue	

within	technical	Committees,	are	a	crucial	foundation	for	effective	information	and	dialogue	
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to	the	benefit	of	the	entire	Membership	of	all	organisations.	The	role	that	transparency	plays	

in	 favour	 of	 conflict	 management	 and	 dispute	 prevention	 is	 also	 of	 use	 for	 other	

international	 organisations	 who	 do	 not	 have	 the	 institutional	 framework	 or	 mandate	 to	

pursue	formal	dispute	settlement.		

	

In	times	when	multilateral	negotiations	are	difficult	and	dispute	settlement	remains	a	costly	

and	burdensome	process,	one	may	recall	that	the	‘third	pillar’	of	the	WTO	is	standing	strong,	

and	deserves	more	attention.	The	rich	dialogue	and	increasing	transparency	under	the	SPS	

and	TBT	Agreements	show	the	crucial	role	of	the	institutional	framework	set	by	the	WTO	for	

harnessing	the	unnecessary	barriers	to	trade	while	protecting	the	necessary	divergences	in	

domestic	 policy	 approaches.	 Investing	 further	 into	 this	 institutional	 framework	 to	 make	

transparency	truly	efficient	 is	therefore	essential	 for	the	everyday	conduct	of	 international	

trade.		
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Annexes	

Annex	1:	SPS	Recommended	format	for	regular	notifications	

	

	

G/SPS/N/	

	

	

(00-0000)	 Page:	317/321	

Committee	on	Sanitary	and	Phytosanitary	Measures	 Original:		

NOTIFICATION	

1.	 Notifying	Member:	SPS1A	

If	applicable,	name	of	local	government	involved:	sps1b	

2.	 Agency	responsible:	sps2a	

3.	 Products	covered	(provide	tariff	item	number(s)	as	specified	in	national	schedules	

deposited	 with	 the	 WTO;	 ICS	 numbers	 should	 be	 provided	 in	 addition,	 where	

applicable):	sps3a	

4.	 Regions	or	countries	likely	to	be	affected,	to	the	extent	relevant	or	practicable:	

[sps4b]	 All	trading	partners	sps4bbis	

[sps4abis]	 Specific	regions	or	countries:	sps4a	

5.	 Title	of	the	notified	document:	sps5a		Language(s):	sps5b		Number	of	pages:	sps5c	

sps5d	
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6.	 Description	of	content:	sps6a	

7.	 Objective	 and	 rationale:	 [sps7a]	food	 safety,	 [sps7b]	animal	 health,	 [sps7c]	plant	

protection,	 [sps7d]	protect	 humans	 from	 animal/plant	 pest	 or	 disease,	

[sps7e]	protect	territory	from	other	damage	from	pests.	sps7f	

8.	 Is	there	a	relevant	international	standard?	If	so,	identify	the	standard:	

[sps8a]	 Codex	Alimentarius	Commission	(e.g.		title	or	serial	number	of	Codex	

standard	or	related	text)	sps8atext	

[sps8b]	 World	 Organization	 for	 Animal	 Health	 (OIE)	 (e.g.	Terrestrial	 or	

Aquatic	Animal	Health	Code,	chapter	number)	sps8btext	

[sps8c]	 International	 Plant	 Protection	 Convention	 (e.g.	ISPM	 number)	

sps8ctext	

[sps8d]	 None	

Does	this	proposed	regulation	conform	to	the	relevant	international	standard?			

[sps8ey]	Yes			[sps8en]	No	

If	no,	describe,	whenever	possible,	how	and	why	it	deviates	from	the	international	

standard:	sps8e	

9.	 Other	 relevant	 documents	 and	 language(s)	 in	 which	 these	 are	 available:	 sps9a	

sps9b	

10.	 Proposed	date	of	adoption	(dd/mm/yy):	sps10a	

Proposed	date	of	publication	(dd/mm/yy):	sps10bisa	

11.	 Proposed	 date	 of	 entry	 into	 force:	 [sps11c]	Six	 months	 from	 date	 of	 publication,	

and/or	(dd/mm/yy):	sps11a	

[sps11e]	 Trade	facilitating	measure	sps11ebis	
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12.	 Final	 date	 for	 comments:	 [sps12e]	Sixty	 days	 from	 the	 date	 of	 circulation	 of	 the	

notification	and/or	(dd/mm/yy):	sps12a	

Agency	or	authority	designated	to	handle	comments:	[sps12b]	National	Notification	

Authority,	[sps12c]	National	Enquiry	Point.	Address,	fax	number	and	e-mail	address	

(if	available)	of	other	body:	sps12d	

13.	 Texts	 available	 from:	 [sps13a]	National	 Notification	 Authority,	 [sps13b]	National	

Enquiry	Point.	Address,	fax	number	and	e-mail	address	(if	available)	of	other	body:	

sps13c	
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Annex	2:	TBT	Recommendation	for	regular	notifications	
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Annex	3:	Interview	on	Private	Sector’s	involvement	in	TBT	Transparency	

This	survey	was	led	between	December	2014	–	January	2015	through	interviews	in	person	

or	 by	 phone	 to	 delegates	 of	WTO	Member	 States	 to	 the	 TBT	 Committee.	 These	 delegates	

were	those	most	involved	in	the	TBT	Committee,	 in	most	cases	capital	based,	but	for	some	

Members	based	in	Geneva.	The	same	questions	were	taken	as	a	starting	point	for	discussion	

with	all	Members,	slightly	adapted	depending	on	their	level	of	development.	

1. Formal	cooperation	with	the	private	sector:		

- Do	you	have	an	export	alert	system	or	other	equivalent	mechanism	to	ensure	

timely	 coordination	 with	 your	 industry	 representatives	 regarding	 WTO	

Members	notifications?	

- Who	 are	 the	 private	 sector	 representatives	 you	 are	 most	 in	 contact	 with?	

Business	associations,	federations,	unions,	etc?		

2. Awareness	on	potentially	trade-restrictive	effect	of	notified	measures:		

- To	what	extent	does	the	private	sector	play	a	role	in	bringing	to	your	attention	

potential	 trade-restrictive	 effects	 of	 newly	 notified	 measures	 by	 other	

Members?		

3. Comments	to	notifications	

- How	 many	 comments	 to	 notifications	 do	 you	 raise,	 and	 which	 proportion	

originates	from	private	sector	concerns?	

4. Incentive	to	raise	a	specific	trade	concern:		

- Which	proportions	of	the	Specific	trade	concerns	that	you	raise	were	brought	

to	your	attention	by	the	private	sector?	

5. Drafting	specific	trade	concerns:		

- Do	you	seek	legal	counsel	in	drafting	STCs?	if	so,	is	it	from	a	private	law	firm?	

6. Awareness	on	non-notified	measures:		

- Does	the	private	sector	play	a	role	 in	bringing	to	your	attention	measures	of	

other	Members	that	have	not	been	notified?	


