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Summary

The thesis discusses the concept of normative hierarchy in the context of the interlocking between
legal systems. In section 1. criticism against hierarchical, positivist characterization of legal systems
in pluralistic contexts are examined. It is argued that criticism depends on an inadequate and entangled
concept of “normative hierarchy”. In section 2., after a quick sketch of the related issues of legal
sources, validity, and applicability, an elucidation is proposed, discussing the classical distinction
between formal, material, and axiological hierarchy. Relying on a speech acts philosophical
vocabulary, an analysis of these instances of normative hierarchy is shaped. A more general distinction
between normative hierarchies stricto sensu (material and axiological hierarchy) and Ilato sensu
(formal hierarchy) is proposed and the idea that a merely scalar difference features material and
axiological hierarchies is held. Relying on this conceptual apparatus, the concept of normative
hierarchy stricto sensu is considered as belonging to the practice of legal reasoning and frequently at
work also in pluralistic contexts. Criticism risen by scholars is limited to the concept of material
hierarchy only. In order to support this thesis, in section 3. the proposed disentanglement is considered
“in action”. Relying on the heuristic value of conditionals, a sketch of arguments in which different
instances of the concept of normative hierarchy are employed to support one another’s is drawn.
Finally, some of these abstract conditional arguments are examined in the context of constitutional
argumentation. In particular, two cases from the Italian Constitutional Court case-law (decisions
1146/1988 and 10/2010) and the European Court of Justice’s Kadi case, are examined. As a result, the

analysis will show that hierarchical reasoning is recurring also in the context of pluralism.
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0. Introduction

The question enquired in this essay is the notion of normative hierarchy and its role in legal
argumentation. The idea of “hierarchy” is widespread in legal theory. Probably, the most well-known
picture of law as a hierarchical structure can be found in Kelsen. In his understanding of legal
systems, Kelsen claims that each and every legal norm is part of a hierarchical structure of norms and
authorities. E.g. the Basic Norm (N!) authorizes the Constituent Assembly (A?') to enact the (first)
Constitution (N?); the Constitution delegates the Parliament (A?) to define primary laws (IN3) and those
will be applied by judges or administrative authorities (A3), and so on. We could call this description
of how a legal system works the “pyramid” model.' This representation entails some ultimate criteria
of validity in order to know whether or not a specific norm N! actually is part of the system. In
Kelsen's understanding, we shall look at the “basic norm”, Hart's “rule of recognition” has a similar
function:” in both cases, the leading idea is that it is possible to assess whether a rule is valid and
binding according to a certain ultimate criterion of validity. That this criterion is binding requires no

further justification and cannot be challenged, since we are on the top of the pyramid.

In recent years, the idea that legal systems are intrinsically hierarchical has been challenged several
times. Criticism seems to be mainly based on the idea that contemporary legal systems interact in non
hierarchical ways. Authorities, especially judges, belonging to more than one legal system apply rules
coming from different legal systems, identified by means of different ultimate criteria of validity. In
case of conflict, they can apply rules coming from one system or another, but this will not affect the
ultimate criterion of validity of the “defeated” system. For example, if a German judge applies EU
law, even in case of conflict with German law, dis-application of German law is not going to affect the
supreme German validity criteria. German law is not valid because it is a lower level of the EU
pyramid, German law is grounded on its own validity criteria, such as French, Italian, Spanish, EU
law, and so on. Therefore, according to criticism, we live in an era of pluralism and interaction, and

the idea of normative hierarchy is no more a good description of how legal systems actually work.

! Kelsen, 1945, 124 and 1967, 221-278 and in general chapter V. See also Bobbio, 1960, 184.
2 See Raz, 2009, 91; Waldron, 2009, 333 ff.
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Instead, we should describe this many-sided context by means of an alternative vocabulary, employing

S N1

concepts such as “heterarchy”, “interaction” or “net”.

In this work, I will try to show that although this narrative has some good points, it is misleading
when arguing that contemporary legal systems cannot be explained in hierarchical way.

First of all, some of the leading works arguing for non hierarchical models will be examined. The
reasons provided to reject hierarchical accounts of legal systems will be analysed.

Secondly, an account of what can be considered a better understanding of “normative hierarchy” will
be provided. I will claim that “hierarchy” is an ambiguous predicate and that it shall be disentangled
in order to be properly used. Relying on a well-known model, three meanings of “normative
hierarchy” (the formal, the material, and the axiological one) will be specified. Moreover, these
notions will be connected with some crucial concepts in legal theory: “validity” and “applicability”,
“norm” and “source”.

Step three will be to propose further elucidation of the concept of normative hierarchy, adding some
details to the previously accepted model and specifying three points that are usually neglected in the
literature. Using the notions of “predication” and “presupposition” coming from speech acts theory, I
will try to show that (1.) a deeper distinction shall be drawn between normative hierarchy lato sensu
and stricto sensu, (2.) that only material and axiological hierarchy are normative hierarchies stricto
sensu, (3.) that distinction between them is only a quantitative, not a qualitative one.

Within this theoretical framework, it will be then claimed that phenomena that non-hierarchical
models try to explain, actually are hierarchical, according to this understanding. It will be claimed that
non hierarchical models are wrong when they do not distinguish different meanings of normative
hierarchy and that this defect should be amended. In particular, non hierarchical models lack the
notion of axiological hierarchy, only focus on a special case of a broader category, and therefore point
out misleading statements about the non hierarchical nature of legal systems.

Later, the concept of normative hierarchy, as disentangled, will be examined “in action”. Phenomena
we are trying to explain are not such things as material objects, but argumentative practices.
Therefore, definitions of “argumentation” and “argumentative role” will be provided and show how

the discussed notions combine each other in legal reasoning.
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In particular, focus will be on the notion of “axiological hierarchy”, the one that non-hierarchical
models often neglect. A set of type-arguments involving axiological hierarchy will be provided,
considering what happens in simple arguments in which axiological hierarchy belongs to the stated or
unstated premises that justify other hierarchies. The basic modus ponens scheme will be employed.
Finally, once this typology has been set, a review of three cases in which constitutional courts employ
this kind of argumentative schemes in their reasoning, often when dealing with relations between legal
systems, will be provided. Cases 1146/1988 and 10/2010 by the Italian Constitutional Court and the
Kadi case by the European Court of Justice will be considered.

This will show that the way in which we think about interaction between legal systems actually is

hierarchical, despite criticism toward this notion coming from recent literature.

13
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1. Normative Hierarchy and its Enemies

In this section a review of recent approaches denying the hierarchical nature of legal systems will be
provided. I will try to show the reasons why prominent legal and constitutional theorists claim that
legal systems can no more be described as being in hierarchical relations. A common, although
simplified position, will be stressed.

In recent years, hierarchical view of legal systems has been questioned and new pictures proposed,
such as the “net”.? Criticism lies mainly on the difficulties that the pyramidal view faces in order to
explain contemporary, complex legal systems.* Legal systems where different levels of sources
interact, like in the case of the European Union, are good examples in this sense.’

Although different among each other, critiques towards the notion of “hierarchy” seem to consider it
as an outdated conceptual tool, necessarily linked to the State monopoly in production of legal rules.
In detail, criticism against pyramidal pictures of law seems to point out a specific claim: our idea of
legal norms as belonging to a single structure of rules all part of a single legal order with a “basic”
rule on top, is misleading. That is a “mythical” understanding of law, strictly linked to legal
positivism, that took over the field after the French Revolution. Legal world before the Revolution
was a deeply pluralistic one: the old ius commune from the Roman tradition, together with local
customs, decisions from the Parliaments (that at the beginning were adjudication institutions, apart
from England), corporative rules differently binding depending on different status positions, all of this
represented a legal apparatus endowed with many sources.®

The landscape changed in late XVIII century: the whole legal production, at least in the civil law
tradition, was reduced to primary law, and the droit collapsed on the loi. This meant a complete
transfer of power from the various corporations, associations, local powers (landlords, judges, juristic
opinions, and so on) to the central power of the Sovereign. Sovereign could be an illuminate monarch
or a Parliament, but in both cases its rulings, and its rulings only, could be considered as sources of
law. This oversimplification led to the idea that law is exclusively produced inside national States, by

means of norms reducible to the will of the Sovereign. Judges and scholars were banished from their

E.g. Ost — van de Kerchove, 2002.

See Pino, 2011c.

See again Itzcovich, 2012, 377-382. See also Dickson, 2008.
For an historical view see Grossi, 2007.

@ v A W
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previous role of sources: judges merely had to apply the content of previous law, to which they were
subordinate, and no power at all was recognised to the opinions of legal scholars. With the later add of
Constitutions as binding sources, the pyramid of authorities and norms described by Kelsen was
completed. And, of course, the relations between authorities and norms were strictly hierarchical.

But now — criticism against the idea of hierarchy argues — this “mythical” and misleading view is
over. A new era of pluralism in law is rising, showing how artificial the hierarchical positivist view
was. Relations between rules and legal orders cannot be in any way reduced to the picture of the
pyramid, where all law has one common, ultimate source on the top from which power derives. Here
the picture of law as a “net” comes to substitute the old one: no more monist hierarchy and supremacy
between authorities and norms, but only pluralistic dialogue and horizontal links.

Here we find some interesting examples of this theoretical attitude.

1.2. Criticism against “hierarchical” explanations of legal systems

A) MacCormick’ considers relations between legal systems in Europe after the Maastricht Treaty.
“This interlocking” he argues “poses a profound challenge to our understanding of law and legal
system”.® This happens because in the European context different authorities recognise EU norms' by
means of different validity criteria. National authorities recognise them in the light of National
constitutional rules empowering EU institutions, while EU authorities accept the very same
conclusion (namely, the proposition “EU norms are valid law”) in the light of the Treaties. In his
pluralistic understanding of law, a legal system is a species of the genus “institutional normative
order”. Establishment and empowerment of authorities “constitutes” a new normative order by means
of institutional acts. But of course, we can say that an act is institutional only in the light of certain
rules that will tell us whether their execution was correct or not. To avoid regressus ad infinitum we
need some ultimate empowering rules, that MacCormick considers to be conventional or customary.’
A way to conceptualize European context is to say that each authority claims its own ultimate
empowering rules, i.e. its own ultimate criteria of validity to be the “really” ultimate ones. Therefore,

validity of “other” norms will depend on “internal” recognition. That is what authorities like

7 MacCormick, 1999. See also Id., 1993.
8 Ivi, 102.
®  Ivi, 102.
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Constitutional Courts actually do when recognising EU law validity in the light of internal
constitutional rules. In the end, they are modifying the “rule of recognition” adding a new criterion of
validity, i.e. they are changing the “judicial practice of acknowledging a common rank of criteria of
recognition, and treating as obligatory the judicial implementation of norms”." So, validity and
supremacy of EU law is ensured by National Constitutions according to National Courts, and by the
Treaties themselves according to EU Courts. But “supremacy” — MacCormick claims — is not
“hierarchy”: there is no need for National Parliaments to amend Constitutions so to subordinate them
to EU law or for Constitutional Courts to interpret the Constitutions as if accession to the Union
required complete subordination." That is, there is no need to change the rule of recognition adding a
criterion like: “whatever the EU institutions decide according to EU iter legis is law, no matter what
the Constitution declares”. “For that would amount to say that the EC-validity outranked the whole
constitution among the criteria of validity” and that would be “a manifestly absurd and unacceptable
interpretation”."> Why? Because that would amount to say that Member States actually are sub-
systems of the EU system. This would leave unexplained some widespread intuitions, namely that
Members of the Council of Ministers are chosen according to National procedures and that
Constitutional amendment for the Union still remains a Treaty revision-based procedure whose rules
are decided by the Member States. It is rather the case, MacCormick argues, that each and every
system is “supreme” in “its own context and over the relevant range of topics”.” ECJ's power to
interpret its own rules of competence is only an “interpretive, as distinct from a norm-creating,
competence-competence”. And the same is true for national authorities “in each system”.

One could wonder how can possibly be true that at the same time National Constitutional Courts
interpret their own Constitutions rules on relations with external legal orders, and therefore “interpret
the interaction of EC law with higher level norms of validity in the given legal system”,'* and that “if
the Community has to be a community of states interacting on equal terms, whatever answer is given
to the question of the validity-ranking of EC law for one state system, the same will indeed have to

hold good for every other”." But that “asymmetry question” would not be the point. The point is that

10 Ivi, 115.
T Ivi, 116.
12 Ivi, 116.
13 Ivi, 117.
4 Ivi, 118.
5 Ivi, 116.
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from the lack of one single validity criterion'®, i.e. the systematic dominance of a set of criteria over

another, MacCormick derives the inadequacy of an explanation based on the concept of hierarchy:

So relations between states inter se and between states and community are interactive
rather than hierarchical. The legal systems of member-states and their common legal
system of EC law are distinct but interacting systems of law, and hierarchical relationships
of validity within criteria of validity proper to distinct systems do not add up to any sort of

all-purpose superiority of one system over another.

The core idea seems to be that there is no reason to accept the alternative that a system is either
superior or inferior to another depending on which system is able to prescribe the supreme
validity criteria. It is still possible that the two systems “interact” if none is able to impose
ultimate criteria, and this would not be a hierarchical scenario according to MacCormick.

It should be noticed that even if we accept the picture of two systems claiming at the same time
authority on supreme validity criteria, it is hard to understand why this should not be a

hierarchical scenario. Quoting Giudice and Culver' on this point:

if the highest decision-making authorities are each claiming supremacy to interpret the
relation between member-state law and European Community law, what MacCormick
claims are interacting systems look more like two hierarchical systems talking past one

another.

In other words, the fact that no criterion of validity is supreme, i.e. systematically superior to the

others, does not mean that what MacCormick calls “interaction” is not a hierarchical phenomenon.

B) Nico Krisch expresses a similar position talking about the “open architecture” of the European

Human Rights Law. Commenting the German case Goriiglii,'”® in which the German Constitutional

6 Namely, the context of EC and Member States legal systems.

7" Culver — Giudice, 2010, 70. For further criticism also see Loughlin, 2014, 14 — 19. See also Dickson, 2008, 12.
8 Bundesverfassungsgericht, Judgment of 14 October 2004, 2 BvR 1481/04. English translation
http://www.bverfg.de/entschei dungen/rs20041014_2bvr148104en.html.
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Court holds its internal judges not to apply the European Convention on Human Rights if
incompatible with certain central elements of German law, Krisch claims that there is no gain in
describing the relations between the ECHR and National law in terms either of different legal orders,
or of “an integrated whole neatly organised according to rules of hierarchy and a clear distribution of
tasks”." A correct understanding of current interactions between legal systems is the “pluralistic”
model: “relationships of the constituent parts are governed not by legal rules but primarily by politics,
often judicial politics; where we find heterarchy, not hierarchy”.?® Krisch underlines the lack of
ultimate rules of validity too. He is particularly careful in showing also the major weaknesses of this
idea: Krisch rightly points out that lacking some agreed ultimate criteria of validity, every authority
will consider its own criteria to be supreme. Gortiglii is a perfect example under this point of view.
Therefore, Krisch underlines the rise of “judicial politics” deriving from legal pluralism and explains
how conflictual the competition between leading authorities (especially courts) can be. Krisch lastly
argues that although this risk did not become real, at least in the context of the European Human
Rights Law, the theoretical possibility shall be considered.

In a similar vein as MacCormick, although with a different lexicon, he talks about “heterarchy” as a
correct understanding of a context in which several “ultimate” criteria of validity coexists (or no

ultimate criterion exists).*!

C) Also Neil Walker,* trying to define constitutional pluralism, argues that with the advent of the EU,
“constitutional claims” are made by the Union independently from the concomitant claims by the
Member States, so that the relations between legal orders are “horizontal” and “heterarchical” rather
than “hierarchical”.”® Again, the main idea is that when two or more ultimate criteria of validity are
risen by different authorities on the same “validity sphere” (on the same people, in the same time and
space), a “vertical” hierarchical conceptualization becomes misleading. It is better to say that several

independent normative pretences act together.

19 Krisch, 2008, 184.

2 Jvi, 185.

2L Ivi. See also 215-216.

22 ‘Walker, 2002, 27.

2 On Walker's essay see also Loughlin, 2014, 19-21.
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D) Criticism proposed by Culver and Giudice* is slightly different and more subtle. As seen above
commenting MacCormick, they are perfectly aware that describing a scenario in which several
authorities claim to be entitled to identify and interpret supreme validity criteria as a non hierarchical
one is odd. They argue more radically that the idea that institutions in society must always be
structured in hierarchical fashion is misleading. Existence and content of legal systems — in their
example, EU law — depends on the “horizontal practice” of several institutions. Interaction, as they
define it, “emerges when institutions mutually refer to the same set of laws and recognize each other’s
spheres of power”. So that “institutions can divide normative power within a single legal order despite
a lack of convergence on some norms or agreement on a hierarchy of norms”. Therefore, it may be the
case that some institutions, even some supreme institutions such as constitutional courts, disagree on
some central matters, like ultimate wvalidity criteria, but this would only show that there is
disagreement between institutions. No single legal authority, no matter how important it is
(Parliament, Government, Constitutional Court) can shape the “borders” of a legal system alone. As
long as there is a certain “horizontal” agreement in practice between authorities, there is unity in legal
system.

Summing up, relations between institutions can sometimes be conflictual, such as in the cases
described by MacCormick, Walker, and Krisch. It would be correct to describe it as a hierarchical
scenario in which they fight each other to hold supremacy on who is deciding which validity criterion
shall be supreme. Nevertheless, according to Culver and Giudice, a single authority can never
determine alone the borders of a legal system. If a large amount of authorities apply the same norms

and recognize each other applications as legitimate, there is interaction, not hierarchy.

Once legality is seen to depend upon non-hierarchical practices of institutions interacting
with each other across old state boundaries, talk of separate legal systems seems only

more and more distracting.

24 Culver — Giudice, 2010.
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E) The strongest claim against “hierarchical” theories of law is probably risen by Ost and van de
Kerchove®. Differently from scholars already examined, Ost and van Kerchove seem to rise a claim
about legal systems in general, not only to question a certain understanding of relations between them.
They start describing the so called “pyramid model”, i.e. what they consider to be the “dominant”
understanding of law. The pyramidal concept of law is featured by means of three adjectives:
hierarchical (hiérarchique), linear (linéaire) and treelike (arborescente).”® A legal system is (a.)
“hierarchical” in the sense that each and every legal authority or legal norm is in mutual superior —
inferior relations with other authorities or norms. It is (b.) “linear” in the sense that those are “one
way” relations, so that if authority A! is superior to authority A2, or norm N! is superior to N2, it will
always be superior. There is no way, in the context of a certain legal system, this relation can ever be
inverted. Finally, a legal system is (c.) “treelike” in the sense that climbing the pyramid, step by step,
we will arrive on top and find an ultimate and exclusive source for every norm that is part of the
system.

According to Ost and Kerchove, this understanding is grounded on Kelsen's pure theory and is the
leading concept of law among scholars and lawyers in general. But it also is a misleading idea. Ost
and Kerchove argue that a set of legal phenomena can hardly be reduced to the pyramidal, Kelsenian
model. Some weaknesses are rooted in the Kelsenian model from the beginning, others are changes in
contemporary legal systems that make the pyramidal model an outdated and nowadays useless picture
of legal systems.”’

Among legal phenomena that the Kelsenian approach cannot explain we find (a) direct application of
International law by national institutions, (b) modifications of primary rules on iter legis by means of
primary laws, so that a rule can actually change its own validity ground, (c) rules that are not enacted
according to a certain institutional procedure and competence (case law, general principles of law,
customary law), (d) authorities that are sometimes empowered by norms belonging to levels that are
not the ones that “created” the authority itself, (e) that law-applying institutions, mainly judges, are
the ones that actually decide the relevant interpretation of every single norm, so that describing them

as “inferior” to the applied rules is misleading.

% See supra, Ost, van de Kerchove, 2002. For comments and criticism, see Pfersmann, 2003.

% Ivi, 44,
77 Ivi, 45.
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As a result, a legal system is not hierarchical or not completely hierarchical, because together with
subordination of a rule to another, we can find “cooperation”; it is not linear, because depending on
context a norm can be superior or inferior to another in a certain legal system; it is not treelike because
several ultimate sources of law can exist together.? Summing up, Ost and Kerchove seem to reject the
characterization of legal systems as a pyramid since it would entail that somewhere in the system
there is a “top” of the pyramid (what we usually call the basic law or the rule of recognition). As an
alternative, they propose a “net” model where no rule is ultimate or fundamental (the “point of
closure” of the system), but several rules can act as ultimate grounds of legal validity depending on

context.”

F) Finally, Maduro® prefers to stress a normative point: the fact that there is no ultimate validity
criterion systematically prevailing over the others is a value for itself. The question of final authority
shall remain open and “heterarchy” is axiologically superior to hierarchy as a conceptual explanation.
That is, the fact that in the context of several constitutional claims (claim for power to judge over
ultimate criteria of validity) no single institution is capable to take over the field is something to be
considered as axiologically preferable to a monist scenario in which one single authority has the last

word.

I will not try to discuss claims like Maduro's on the value of leaving open the question of ultimate
authority and hierarchy. It was quickly shaped only to the extent it shows the difference between
describing a legal phenomenon in terms of hierarchy and wishing a non-hierarchical scenario. In the
rest of the work, it will be the descriptive power of hierarchical and non-hierarchical pictures that will
be scrutinized and compared.

As for the descriptive side of “heterarchical” approaches, all of them, despite differences, seem to
share two remarks: (1) legal authorities can be empowered by different sets of validity criteria, all of
them claiming to be supreme. The concept of legal system as a single chain of norms and authorities

with one single criterion empowering authorities on the top was a theoretical stretch. This picture,

2 Ivi, 50.

»  The whole alternative “net” model proposed by Ost and Kerchove will not be discussed here, since what is relevant to
the scope of this essay is only their criticism against “hierarchy” (pars destruens). It is worth noting, anyway, that the
alternative vocabulary proposed is often metaphorical. For similar criticism see again Pfersmann, 2003, 733.

% Maduro, 2007, 13.
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based on the Kelsenian idea of hierarchy, is wrong and misleading, at least looking at contemporary
legal systems. (2) We shall finally abandon this inadequate explanation and accept a picture in which
plural authorities have their own empowerment, not dependent on others (i.e. have separate validity
criteria on their shoulders) and time after time employ different sets of validity criteria in their own
deliberations (law-making) and judgements (law-applying). Therefore, no set of validity criteria is
firmly superior to the others both in empowering authorities and in guiding decisions.

These approaches may be right in underling a certain attitude to consider different authorities as
having