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Report on Citizenship Law

The Republic of Korea

Chulwoo Lee

1. Introduction

This report canvasses the citizenship law of the Republic of Korea with reference to its
historical background and evolution, the system of citizenship law and administration, the
modes of acquisition of citizenship, the grounds for the loss of citizenship, the law’s attitude
to multiple citizenship and statelessness, and issues for future reform. The citizenship regime
of the Republic of Korea has been shaped by the country’s background as a historic
protonational state with a putatively ‘homogenous’ population (Hobsbawm 1992: 66), the
experience of Japanese rule, waves of outmigration and diasporic experiences, national
division, and a ‘migration transition’ since the 1990s (Castles, Haas & Miller 2014: 46-51).
The report focuses on the legal aspects of the citizenship regime and does not purport to
discuss the political and social implications of the law, but discerning readers will be able to
sense how the backgrounds and processes of nation-building and population movement have
shaped the legal regime.

The report offers commentaries on legal concepts and rules, which require nuanced
translation and comparative understanding. In consideration of the limitations of the English
translations of laws and legal concepts provided by the Korea Legislation Research Institute
(KLRI), a government-sponsored policy institute whose translations are frequently used for
official purposes, the report comes up with its own translations based on comparative
knowledge without neglecting the official and unique wordings of original legal provisions.'
As part of the EUDO Citizenship project, the report aligns its terminologies and descriptions
with the EUDO Glossary on Citizenship and Nationality.

In Korean law, the term gukjeok is used to denote the legal bond between a person
and a state or an individual’s “quality of being a subject of a certain state” (Jennings & Watts
1992: 851).% Its literal meaning squarely coincides with the meaning of the German term
Staatsangehorigkeit. Hence, it corresponds to ‘nationality’ if nationality is defined as “the
legal relationship between a person and a state as recognised in public international law”
(Baubock et al. 2006: 17). In the NATAC (Acquisition and Loss of Nationality in the EU-15
States) project of 2004-2005, nationality was preferred over ‘citizenship,” defined as “the sum
of legal rights and duties of individuals attached to nationality in domestic law” (Baubock et

' The English translation of legislation uploaded on the EUDO Country Profile is an unmodified copy of the
translation provided by the KLRI at http://elaw klri.re.kr/kor service/main.do. English translations of laws and
regulations are also available on the Ministry of Justice’s legislation information webpage
http://www.law.go.kr/main.html.

* In this report, Korean words are transliterated according to the system of romanisation adopted in 2000 by the
Ministry of Culture and Tourism of the Republic of Korea, except the names of the cited authors.

RSCAS/GLOBALCIT-CR 2017/6 - © 2017 Author 1



Chulwoo Lee

al. 2006: 17). Indeed, there is no need to distinguish between citizenship and nationality in
explaining Korean law, because Korea’s official legal principle is that all people who possess
gukjeok equally enjoy the legal status and the bundle of rights reserved for the full members
of the state community.” This report, however, uses the term ‘citizenship® for gukjeok in
compliance with the EUDO Country Report template. While the terminological position
adopted in the NATAC project conforms to the standard international legal lexicon (Lee
2013a: 1), the EUDO Country Report template seems to prefer ‘citizenship’ to ‘nationality’ in
order to minimise confusion, considering the complex developments of the two terms in
European history and the diverse meanings attached to those terms in Europe (see Vonk 2012:
chap. 1). Yet this report keeps using ‘nationality’ when the original legislative terminology in
Korea should be respected and also to denote an individual’s status of subjection to the
personal jurisdiction of a state that lacks an idealised modern institution of citizenship
typified by equal political rights for all members, such as Joseon (the traditional Korean state)
and prewar Japan.

2. Historical background
2.1. Historical overview

Two historical background factors complicate the citizenship law and practice of the
Republic of Korea. First, Japanese rule (1910-1945) brought a disruption to the sovereign
government of a country which had been a recognised member of the Westphalian
international system. The citizenship law and administration of the Republic of Korea faces
problems arising from the challenging task of establishing links between the citizenship of
the Republic of Korea under the Nationality Act of 1948, subjecthood under Japanese rule,
and subjecthood under the traditional Korean state until its annexation by Japan in 1910.
Second, Korea’s division into the Republic of Korea (South Korea, hereinafter ROK) and the
Democratic People’s Republic of Korea (North Korea, hereinafter DPRK) gives rise to the
question of how to treat the citizens of the DPRK, given only the very abstract constitutional
rule that the ROK has sovereignty over the whole of the Korean peninsula and adjacent
islands (art. 3, Constitution of the Republic of Korea 1988).

The traditional Korean state (Joseon 1392-1897, Empire of Korea 1897-1910) did
not have legislation on nationality. Neither did the Japanese occupation authorities impose
any nationality legislation on Koreans, not even Japan’s Nationality Act, despite annexation.
The first legislation on nationality was the Temporary Provisions Concerning the Law of
Nationality (Public Act No. 11) issued in May 1948 by the South Korean Interim
Government under the United States Army Military Government in Korea (USAMGIK). This
law became a law of the ROK when its first constitution came into force on 17 July 1948, as
the Constitution recognised the effect of the existing laws insofar as those laws were not
contrary to the Constitution.

The Constitution of 1948 delegated rule-making on citizenship to the National

? Considering the reality, however, the Republic of Korea might need a conceptual distinction between
citizenship and nationality, given its inability to extend public rights to a large percentage of its population —
North Koreans —, who are nationals of the Republic of Korea under its constitution.
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Assembly (art. 3). Accordingly, the Nationality Act was enacted in December 1948. Both the
Temporary Provisions Concerning the Law of Nationality and the Nationality Act of 1948
provided for ius sanguinis a patre as the main form of acquisition of citizenship at birth.

The Nationality Act has been amended twelve times (as of 31 December 2016). The
following table shows the history of the Nationality Act in a nutshell.

Table 1. The enactment and amendments of the Nationality Act (1948-2016)

Year Major Changes

1948 |® Ius sanguinis a patre

Spousal transfer of citizenship (automatic acquisition of citizenship by the wife
of a citizen upon marriage)

Acquisition by acknowledgment
Ordinary naturalisation
Facilitated naturalisation

Special naturalisation

Filial and spousal extension of acquisition of citizenship (concurrent and
automatic acquisition of citizenship by the wife and child)

Naturalisation of the wife of a foreigner possible only concurrently with her
spouse

® Public service restrictions against naturalised citizens, including preclusion
from eligibility for the presidency of the Republic

® [oss of citizenship due to acquisition of foreign citizenship by marriage,
voluntary acquisition of foreign citizenship, etc.

® Requirement of domicile in Korea for reinstatement of nationality

1962 |® Requirement of loss of the original foreign citizenship within six months from
acquisition of Korean citizenship

® Reinstatement of nationality made possible outside of Korea upon
recommendation by the Committee on the Reinstatement of Nationality

1963 |® Abolition of public service restrictions against naturalised citizens

® [oss of citizenship upon the passage of six months of acquisition of Korean
citizenship without losing the other citizenship

1976 |® Abolition of the Committee on the Reinstatement of Nationality and the
application of the same procedure for reinstatement of nationality inside and
outside of the state

1998 Ius sanguinis a patre et a matre
Facilitated naturalisation for the spouses of citizens
Abolition of the spousal extension of acquisition of citizenship

Women made eligible for naturalisation separately from their spouse

Express enumeration of circumstances barring reinstatement of nationality

RSCAS/GLOBALCIT-CR 2017/6 - © 2017 Author 3
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® Option requirement for dual citizens

2001 |® Extension of the period for the acquisition of citizenship by persons born to
Korean mothers from birth within ten years to twenty years prior to the 1998
amendment

2004 |® Facilitated naturalisation for spouses unable to fulfil the period-in-marriage
requirement for certain reasons not attributable to them

2005 |® Restriction of renunciation of citizenship by dual citizens before release from
the military obligation

2008 |® Technical changes due to the change of the family registration law

2008 |® Nullification of naturalisation, reinstatement of nationality or nationality
determination on account of deceit or other illegitimate acts

2010 |® Special naturalisation for talented foreigners

2011 |® Extension of the period for renunciation of the original citizenship after
acquisition of Korean citizenship from six months to one year

® Toleration of permanent multiple citizenship (by allowing for a pledge not to
exercise foreign citizenship in Korea as an alternative to the actual
renunciation of the other citizenship) for persons acquiring citizenship through
certain categories of special naturalisation / reinstatement of nationality or
facilitated naturalisation on the ground of marriage, returning adoptees who
acquire Korean citizenship by reinstatement of nationality, permanent
returnees of 65 years of age or above who acquire Korean citizenship by
reinstatement of nationality, and persons who have difficulty in renouncing
their foreign citizenship

® Toleration of permanent multiple citizenship (by allowing for a pledge not to
exercise foreign citizenship in Korea as an alternative to the actual
renunciation of foreign citizenship) for persons who have the obligation of
option of citizenship

® Order to choose citizenship upon failure to fulfil the obligation of option
within the designated period or conduct contrary to the pledge not to exercise
foreign citizenship in the Republic of Korea

® Multiple citizens to be treated only as citizens of the Republic of Korea

® Renunciation of Korean citizenship allowed only at diplomatic missions
abroad and on condition of domicile abroad

® Renunciation of foreign citizenship as a condition for appointment to public
service positions barred to foreigners

® Decision of loss of citizenship made possible against multiple citizens after
birth on account of conduct prejudicial to the national interest etc.

2014 |¥ Technical change

2016 |¥ Technical change
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2.2 Nationality prior to the birth of the republic

The treatment of castaways and the naturalisation of Jurchens and other aliens suggest that
the historic Korean state had a more or less clear conception of its personal boundary. When
the kingdom was subjected to unequal treaties in the late nineteenth century and experienced
an expanded scale of movement of people across the borders, it felt a strong urge to define
and institutionalise the personal boundary of its subjects. In 1900, it issued a law to prohibit
and punish expatriation without permission, in reaction to Koreans who asserted
extraterritorial rights after acquiring Russian nationality. Yet Korea failed to make a
nationality law, unlike its neighbours Japan and Qing China, which enacted a nationality law
in 1899 and 1909 respectively. After annexing Korea in 1910, Japan treated Koreans as
Japanese nationals, but it did not apply its Nationality Act, and ambiguously explained that
Koreans had become Japanese nationals as a result of annexation and in accordance with
custom and reason (Lee 2015: 10). This differed from the way Japan treated Taiwanese,
another people that came under Japanese rule, to whom the Nationality Act of 1899 was
retroactively applied (Chen 1984: 245-246). Japan feared Koreans slipping out of its personal
jurisdiction by acquiring foreign nationality, which would result in the automatic loss of
nationality had the Nationality Act been applied. Japan did not recognise expatriation by
Koreans, although many Koreans outside of the Korean peninsula, those in Russia and later
the Soviet Union in particular, acquired the nationality of their country of residence.

In August 1945, Japanese rule came to an end, and the Korean peninsula was
divided between the United States and the Soviet Union. The United States Army Military
Government in Korea (USAMGIK) felt the need to enact a nationality law for the repatriation
of Japanese nationals, the confiscation of assets owned by Japanese nationals, and the
determination of electors for forming a constituent assembly. The Temporary Provisions
Concerning the Law of Nationality (Public Act No. 11) was issued too late to be used for
those purposes, while different criteria had been adopted for the three tasks respectively.

The Temporary Provisions Concerning the Law of Nationality stipulated that,
among others, a person i) whose father was ‘Korean’ (joseonin), ii) whose mother was
Korean and whose father was unknown or stateless, or iii) who was born in Korea and whose
father and mother were unknown or stateless had Korean (Joseon) nationality (sect. 2). The
law, however, did not define who the Koreans (joseonin) were. The law provided for the
restoration of the Korean nationality of persons who had acquired foreign nationality or been
entered on the Japanese family register upon the renunciation of the foreign nationality or the
cancellation of the Japanese family registration (sect. 5). The restoration of nationality
retroactively took effect on 9 August 1945. Hence the Temporary Provisions recognised that
Koreans could lose Korean nationality by acquiring foreign nationality or by being entered on
the Japanese family register.

Under the Nationality Act of 1948, a person acquired the ‘citizenship of the
Republic of Korea’ iure sanguinis provided that i) his or her father was a citizen of the ROK,
i1) his father had been a citizen of the ROK at the time of death if the father died before the
birth of the person, iii) his or her mother was a citizen of the ROK if his or her father was
unknown or was stateless, or iii) he or she was born in the ROK if his or her father and
mother were unknown or stateless (art. 2). The act, however, was silent on who the initial
citizens of the ROK were. If the Republic of Korea were interpreted to be the Republic of
Korea whose government was established in 1948, the vast majority of people would be
excluded from the citizenry because their fathers were born earlier. The drafters deliberately
omitted an extra provision on the initial citizens because they believed that the Korean state
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had never ceased to exist despite Japanese occupation and meant@itjzéms of the
Republic of Kore@the subjects of the Korean state whatever néragolity had (Clung

1998: 23637). The initial citizens of the RK should be the same @sseonn (Koreans)
under the Temporary Provisions on the Law of Nationality, but the Nationality Act was silent
on the effect of the Temporary Provisions; the draftgnered the Temporary Provisions
sincethey intended to apply the categddjtizens of the Republic of Kor&o all members

of the historic Koreanstate, who were subsumed under téren joseorin in the Temporary
Provisions.

The ROK judiciary however,uses the Temporary Provisions as a bridge to ROK
citizenship.The Yi Yeongun case of 1994996 was the first case in which the Korean
judiciary expressly declared North Korean an ROK citizéhIn judging on the citizenship
status of the North Korean,e&hSeoul High Court and the Supreme Caxplaned how
Koreansin generalhad become ROK citizens. Themurts ruled that Koreansjgseomn)
possessedloseonnationality under the Temporary Provisions €eming the Law of
Nationality, and acquireROK citizenshipwhen the Constitution came into force on 17 July
1948 (Supreme Court996. 11. 12. 96Nul221Yhe ruling has been critsgd for using the
term Qcquiredas if Koreans newly obtained the citizenshiptid ROK, a country which
had already existe(Kim 1997) Given the judiciaryO interpretation of the historical status of
the ROK in other significant casebgtcourtsare presumed tbave intended to hold that the
Joseomationality of the Koreans had beamtomaticallyconverted to ROK citizenship.

2.3 Major changesafter the enactment of the Nationality Act 1948

Apart from theprinciple ofius sanguinisa patre the Nationality Act 1948ad the following
characteristic features.

¥ Spousal transfer of citizenship: #oreign woman married to a citize man
automatically acquiee Korean citizenshipupon marriage, while a foreign man
married to a citizen woman had to apply for facilitated natatadin if he wished to
acquire Korean citizenshipr(s. 3(i) & 6(ii)).

¥ Spousal and filial extension of acsition of citizenship: Wwen a foreign man
acquired Korean citizenship hbyaturalsation, his wife and minor child acquired
Korean citizenshigautomatically andconcurrentlywith the referenceperson unless
the laws of thi countries disallowed such acqtiisn of Korean citizenshipa(t. 8).

¥ A foreigner woman couldot benaturalsed separngly from her foreigner husband
(art. 9).

¥ Naturalsed citizens persons who automatically acquired citizenship by marriage, and
persons who acquired citizenship concotlse with a naturabed citizenwere not
eligible for the positions of the President of the Republic, the Yieesident of the
Republic, a member of the State Council, an ambassegtraordinary and
plenipotentiary a minister of a diplomatic mission,ethiChief Commander of the
Military Forces, and the Chief of Staff of themy, Navy or Air Force &rt. 10).

¥ Former citizens could acquire Korean citizenship by reinstatemematmality if

* This does not mean thibrth Koreans had not been treated as ROK citizens before this ruling. North
Koreans had been treated as ROK citizens through administrative practice and tacitly recognised as citizens by
courts in cases involving espiage and national security offences.
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theywere domiciled in the countrar. 14)>

The Nationality At was first amended in 1962. Former citizens domiciled abroad
could now recover their citizenship by reinstatemennationalityupon recommendation by
the Committee on the Reinstatement Néitionality,. One could acquirecitizenship (by
naturalsation, narriage oracknowledgmentonly on condition that the person should lose
his or heroriginal foreigncitizenship within six monthsaft. 3). This provision was revised in
1963 to the effect that a person who acquired Korean citizenship would lose thesbitiz
after the passage dfix months ifhe or shedid not losehis or herforeign citizenship ért.
12(7)).

The 1963 amendment lifted theublic servicerestrictiors againstnaturalsed
citizens, persons who automatically acquired citizenship by marriagd persons who
acquired citizenship concurrently with a natusedi citizen.In 1976, the Committee on the
Reinstatement of Nationality was abolished, and former citizens domiciled abroad could
apply for reinstatement of nationality in the same wayoaser citizens domiciled in the
country.

The 1997 revisiomarked one of the two greatest reforms to the Nationality Act.
The amendments were mainly to promote gender equality and totgiaeaight of the child
in line with the international human hts conventions to which Korea had acceded 3s2e
below). Nowa child born to a Korean woman and a foreign man could acquire Korean
citizenship iure sanguinisit. 2). By way of a addendumthe law gave chances for children
born to Korean mothers andréigner fathersinceten yeargrior to the entry into force of
the amendmeni14 June 1998jo acquire Korean citizenship personborn within that
period whose mother as still a Korean citizen arif she had passed awayas aKorean
citizen at the ime of deathcould acquire Korean citizenship by declaration within three
months from the date of the lawOs entry into fokdelénda art. 7). Later, the Constitutional
Court ruled that thémiting of acquisition by declaration to ten years prior to tieadment
was too restrictive antthereforenot in mnformity with the ConstitutioConstitutional Court
2000. 8. 31. 97EnGal?2). In response, an amendment in 2001 lengthened the period to
twenty yearsHence, personBornto Korean mothers and foreignathersbetween 14 June
1978 and 13 June 1998 could aitq citizenship by declaration no later than the end of 2004.

Among other changesasthe repeal of thautomaticspousal transfer of citizenship
to the wife of a citizen upon marriage. Now the spesisof citizens shouldo through
facilitated naturalisation regardless of gen@et. 6(2)). Also repealed were the restriction of
the naturalisation of womeseparatly from their husbands and the automatousal
extension of acquisition of citizenship women. These changes, which were to gvemen
autonomyin acquisition of citizenshipyent hand in hand with change to the rule on the
automaticfilial extension of acquisition ofitizenship. Now minor children kato apply for
naturalisation although they an acquire citizenship concurrently with their paremstead
of automatically acquiring citizenship upon their parentsO acquisition of citizéarsHi

The 1997 reformwhich will be termed hereinafter the 1998 amendment because it
canme into force in 1998tightened restrictiomon dual citizenship. An option requirement
was introduced so thatdual citizen hal to choose citizenshipefore reaching the age 22
if he or she had become adual citizen before the age of twenty or withinvo years of
becoming adual citizen if he or she had become adual citizen after reaching the age of

® The EUDO Glossary on Citizenship and Nationality suggests the term Oreacquisition of nati~onalityC~) for the
acquisition of nationality by a former national, to which the term Oreinstatement of nationalityO is applied her
in accordance with the official translation of the ROK Nationality Act {sfa 4.4 and 4.6).

I
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twenty. Failure to fulfil the option requirement would result in the loss of Korean citizenship
(art. 12).

One of the backgrounds of the B3@mendmenwas the increase of marriage
migrations.Apart from respect for the autononoy women in citizenship acquisition, the
abrogation of the automatspousal transfer ofitizenshipto women upon marriage was
driven by the demand for controllingnarriage migrats obtaining Korean citizenship
particularly in reaction to the putative increasenudrriage fraud However, as marriage
migrant women had to go through naturalisatioorder to acquire citizenship, the rules on
conditions for naturalisation became foens, sincemarriage migrant women faced various
kinds of abusive treatmerilany foreign spouses of Korean men found themselves unable to
continue their marriage for the two years (if domiciled in Korea for two consecutive years) or
three years (ith one year of domicile in Koreayequired for facilitated naturalisation
because of the death of the hushadidorce due to abuge treatmentby the husbandor
other reasons not imputable to thelm amendment in 2004 made such spouses of citizens
eligible toapply for naturalisatiowith thepassag®ef the required period (two or three years).
Those who failed to fulfil the periemh-marriage requirement buterefostering a child born
from the marriagevere also made eligible tapply for facilitated naturadation with the
passagef the periodart. 6(2)).

The 2005 amendment was designed to restrict the loss of citizenship as a means of
evadingmilitary service Since dual citizens could freely renounce theiROK citizenship,
many male citizens born in thénited States renounced th&OK citizenship and thereby
avoided conscription even though they lived in Kor8&@e amendmentdisallows
renunciation by male citizens who were born abrtagarentswho had nointention of
permanent residen@broadunlessthey havecompleted their military servicaye exempbor
disqualifiedfrom military service or released from the military obligation fotherreasons

(art. 12(3)).

The 2008 amendmeptovideda statutory ground famullification of naturalisation,
reinstatement ofationality or nationality determinatioron accountthat the decisiorto
confer citizenship wasnduced by deceit or othdiegitimate means.The rullification of
acquisition of citizenshifmad been praced before the amendment, buthout a statutory
ground

The legal change in 2010, a part of which came into force in 2@t scale ashuge
as the 198 amendmentA special naturalisation route was made available for talented people
(art. 7(1)(iii)). The statutory term Odual nationdlityas replaced by Omultiple nationality,O
and e strict restriction of multiple citizenship since the 8@endment gave way to the
toleration of multiple citizenship arising from certdnackgroundsThe amendment provide
for the exemption of renunciah of the originalforeign citizenship for persons acquiring
citizenship through certain categories of special naturalisatioginstatement afationality,
persons acquiring citizenship througdrcilitated naturalisation on the ground of marriage,
returning adoptees acqumg citizenship byreinstatement of nationalitypermanent returnees
of 65 years of ager abovewho acquire Korean citizenship loginstatement of nationality
and persons who ke difficulty in renouncing theioriginal citizenship For the other groups
of people who acquire Korean citizenship, the period for renouncing their foreign citizenship
was lengthened from six months to one yedr (L0). Multiple citizens from birthwho had
the obligationto choose citizenshifpefore reacing a certain agealso have chances to
permanentlyretain their multiple citizenshipThey @n now substitute a lpdge not to
exercise their foreign citizenship in Korea ftre actual renunciation of the foreign
citizenship ért. 12(1)). With this changevas introduced the order to choose citizenship. An
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order to choose citizenship should be issuedl persorwho hasfailedto fulfil the obligation

of option within the designated periodwho hasconducedan actcontrary to the pledge not
to exercisedreign citizenshipln the formercase, the new rukeplaced the automatic loss of
citizenship upon failure to choose citizenship.

The toleration of multiple citizenshipas much to do with change in the conception
of multiple citizenshipInstead okrforcing monacitizenship andlriving multiple citizens to
become foreigneras a resultthe statechose torevaloise andplace greater authority on
Korean citizenship regardless of multiple citizensMpiltiple citizens should be treated only
as citizess of the ROK when Korean laws are applied.(11-2(1)). If a law or regulation
bars foreign citizens frortaking a public servicposition multiple citizers should renounce
thar foreign citizenship in order ttake that position (art. 11-2(2)). Moreove, a multiple
citizen can nowrenounce Koreagitizenshipwhenhe or sheis domiciled outside of Korea
and by declarationcommunicatedthrough the head of the ROHiplomatic or consular
mission that has jurisdiction over the area of domiaté (L4). The decision ¢ the loss of
citizenship, in other words, the deprivation of citizenship was also made possible because of
the toleration of permanemultiple citizenship. The Minister of Justice may now make a
decision towithdraw the ROK citizenship of a niiple citizen who has acquired the ROK
citizenship after birtton account ohis or herconductprejudicialto a vital national interest
or harmful to the maintenance of social ordset. (14-3).

The 2014 and 2016 amendmentsre for technical changesefiecting the alteration
of a statutory terminologgnd the names of agencies.

3. The system ofcitizenship law and administration

3.1 Thesystem ofnational legislation oncitizenship

Art. 2(1) of the ROK Constitution provides th@he conditions for écoming a citizen of the
Republic of Korea shall be prescribed by a st@dtbe Nationality Act is the statute enacted

to that effect. The Nationality Act, as last amended in 2016, has 22 adruleseveral
addendaln Korea, the executive has the powe submit legislative bills to the National
Assembly, and most of the changes to the Nationality Act have been led by the executive.
Statutory rules on citizenship can be reviewed by the Constitutional Court upon referral by a
court or a constitutionaloenplaint.

More specific rules are set down by way of a presidential dé&xttee Enforcement
Decree for the Nationality Act. While this delegated legislation may provide for rights and
obligations within the scope of mandate, the Enforcement Ralethe Nationality Act
issued by the Ministry of Justice cannot govern such matters; for the most part, those rules
are administrative rules that do not amount to legal rules.

One problem in rulenaking for the management of citizenship affairs is that much
of administration is governed lguidelines internal to the ministrizxamples are Guidelines
on Nationality Administration an@uidelines on the ReinstatementMdtionality and Other
Affairs for Coethnics of Foreighlationality. The courts do not recogeithese rules as legal
rules which means that those rulaa themselvesare outside of judicial review (e.g.
Constitutional Court 2006. 03. 32003H2onMa8&06).

|
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3.2International law

International treaties help to shape the content of citizemshifed lavs by becoming part of
Korean law or, even if not ratified or acceded to, function as standardsvétuating
legislation and administrative practice. International treaties can be broken down into two
kinds b treatiesspecifically to govern nationalityelated affairs ananore generahuman
rightsconventions.

Internationaltreatieson nationality

Among the few multilateral treaties on nationality, the Convention Relating to the Status of
Stateless Persons is the onlyeto which the ROK is a state parfThe ROK acceded to the
Convention in 1962. On the other hand, the ROK is not a party to the Convention on the
Reduction of Statelessnedseither is he ROK a state party to the 1930 Hagigwvention

on Certain Questions Relating to the Conflict of badlity Laws, which attraced
ratifications and accessiorsenin the postwar period.

Independence from Japanese rule and the existence of diasporas in neighbouring
statesamust havegiven the ROK ample reason tevork towards bilateral treaties tharify the
citizenship status of Koreans those countries, which wouldave recursively helpd to
refineits legal concept of national membershis a matter of fact, however, the ROK has
made no bilateral treaty for the purpose of determining the boundasycitfzenry.Even the
arrangements for undoing the Japanese rule of Korea did not include an express agreement on
citizenship.

When the ROK government was established in 194&,Supreme Commander of
Allied Powers (SCAP) in Japaobserved that Koreans Japan were in dual citizenship
status and that their status should be determined by a treaty (Chung 1996ie25panese
government envisaged that Koreans in JgpamichiKoreanswould be given the chance to
choose between Korean and Japanessenghip (Chung 1996: 830). It took the position
that Koreans in Japan were Japamgseensuntil the settlement of tlirestatusby a treaty.
However,the Japanese governmenxicludedKoreansfrom voting in elections anslubjected
them to alien regisation (Chung 1996: 338). Neither wasany chance to chooseitizenship
subsequentlgiven to thezainichi Koreans After the conclusion of the San Francisco Peace
Treaty in September 1951, JapanOs justice ministry iastiezlilar (Qrcular 43§ declaing
that Koreangand Taiwanegewvould lose their Japanese citizenship upon the entry into force
of the peace treatgespite the fact th&orea was not a state party aheé peace treaty made
no reference to the citizenship issu€Ehe Japanese courts haeadorsedthe position
manifested in the circular and held that all Koreans lost their Japanese citizenship on 28 April
1952, the daywhen the peace treaty came into force (Chung 1996:18%° While the
Korean government made issue with JapanOs treaifiiémteans in Japan, it did not contest
the Japanesgosition onthe citizenship question, becausereadisputed the validity of the
annexation in the first place and, therefore, avoided adopting a positiomatnatofficially
recognise Koreans being loaving been Japanese nationals. This explains why there has been

® Art. 2(a) of the treaty provides thaldpan, recognising the independence of Korea, renounces all right, title

and claim to Korea, including the islanofsQuelgart, Port Hamilton and Dagelet&€s for Taiwan, art. 2(b)

provides that &apan renounces all right, title and claim to Formosa and Pesdadoesgy of Peace with Japan,

1951, 136 U.N.T.S. 45. In the meantime, Japan entered into a peace ttkaheviRepublic of China, and the
Japanese Supreme Court later ruled that Taiwanese lost their Japanese citizenship on 5 August 1952, when the
peace treaty with China came into fofkeung(1996: 103104).
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no internationalinstrumentbetween the ROK and Japan that contains an expggesment

on citizenship. The only potenti@hstrumentwas aDraft Agreement on the Nationality and
Treatmentof Koreans in Japaprepared in952, where the ROK confiraa that Koreans in
Japan were nationals of the Republic of Korea (Chung 1996: 4Ilhe ROKJapan
negotiations on diplomatic normalisation faltered, however, and it was only in 1965 that the
two couwntries signedhe Treaty on Basic Relations between Japan and the Republic of Korea
(583 U.N.T.S. 33). The treaty was accompanied, among others, by an Agreement between
Japan anthe Republic of Kore€oncerninghe Legal Status and Treatment of Beopleof

the Republic of Korea Residing in Japddnlike the Draft Agreement of 1952, this
agreement contains no reference to nationality; it took for granted thaaitmehi Koreans

were ROK citizens anfibcusedon the issue of their residgnim Japan.

The ROK had no chance to enter into any treaty concerning nationality with the
PeopleOs Republic of China or the Soviet Union despite the existence of ethnic Korean
populations in those countriésThe ROK and the countries of residence of the diasporas
treat those populations according to their own citizenship lall®® ROK treats ethnic
Koreans in China and the former USSR as having lost their Kaigaenship Some ethnic
Koreans from China brought a constitutional action against the government foluits fai
enter into a treaty with China on thettizenship of ethnic Koreans in China, but the
Constitutional Courtheld that the government had no obligation to make such a treaty
(Constitutional Court 2006. 03. 30. 2003tHMa806).

Internationalhumanrightstreaties

General international human rights instruments have had some significant influence on ROK
citizenship law.The ROKOs belatedforts to accomplish gender equality in citizenship law
wereimpelled by pressures from international human rights Ehe ROKwasa state party

to the Convention on the Elimination of All Forms of Discrimination against Waosirere

1985. When it accededf imade a reservation @t. 9 of theconvention to protecits ius
sanguinisa patrein the Nationality Ac8 The ROK acceded to thimternational Covenant on

Civil and Politcal Rights in 1990. The Nationality Act was seen as contraggti@ of the
covenant, which provided for the equal right of men and women in the enjoyment of civil and
political rights. TheROK was a signatory to the Convention on the Rights of the @mi¢H
becamea state party in 1991The Nationality Act was regarded as at variance \vaith 7(2)

of the convention which obligated states parties to ensure the right of the child to acquire
naionality where the cld would otherwise be stateless, because children born to Korean
mothers and foreigner fathers had the danger of becoming stateless dependirgpsitidime

taken by thdaws of their fathersO states of citizensFi revision oftie Nationality Act in

1997 was taalign the law with the international human rights principi2the move from
patrilineal to bilinealius sanguinisthe removal of the prohibition of the naturalisation of
women separately from their husband, and the ralaivthespousal transfer of citizenship

to the wife automaticallyupon marriage and the filispousal extension of acquisition of
citizenship automatically and concurrently upon the reference personOs acquisition of

" North Korea made a treaty with the USSR to ath problems arising from dual citizenship (Ginsburgs

1983: chap. 5).

8 CBtates parties shall grant women equal rights with men to acquire, change or retain their nationality. They
shall ensure in particular that neither marriage to an alien nor eledmationality by the husband during
marriage shall automatically change the nationality of the wife, render her stateless or force tip®n her
nationality of the husband@rt. 9(1),Convention orthe Elimination of All Forms obiscrimination against
Women). States parties shall grant women equal rights with men with respeetnatibnality of their
childrenart. 9(2)).
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citizenship

The International Conveion on the Elimination of All Forms of Racial
Discrimination, to which the ROK acceded in 1979, prohibits racial discriminati@hein
enjoyment of the right to nationalitfart. 5(d)(iii)), but at the same time precludes legal
provisions concerning natnality, citizenship or naturalisation from the scope of the
convention as long as such provisions do not discriminate against any particular nationality
(art. 1(3)). It would be interesting to aslwvhether thefacilitated routes of citizenship
acquisitionfor former citizens and their offspring in ROK citizenship law congtituscheme
of ethnic preferencand to evaluate it in light of international norms such as the above
corvention. It is unlikely, however, that the ROKOs rules and practices will bedjus
contrary to international lavasfar more manifest ethnipreferenceulesarepermitted under
the above conventiod@ppke 2005: 221).

The ROK acceded to the Convention Relating to the Status of Refugees in 1993.
The convention provides for a ls® obligation to facilitate the naturalisation of refugees (
34). Under the Nationality Act,afugeesvho have obtainetawful status to stawre eligible
for ordinary naturalisation.

3.3 Theorganisational structure of citizenship administration

The Ministry of Justice has responsibilities over citizenship and immigration affairs. All
administrative decisions on citizenship and immigration are made in the name of the Minister
of Justice Among the organisations within the Ministry of Justice is tloegld Immigration
Service(KIS), which administers citizenship and immigration affairs including asylum. The
KIS has nine divisions, and citizenship affairs are assigned to the Nationality Division.

Citizenship affairs have been within theisdictionalscope of thgustice ministry
from the beginning, whereammigration administration was under the jurisdiction of the
Ministry of Foreign Affairs until 1961. Even after immigration administration was brought
within the arms of the Ministry of Justice, zenship administration remained irethands of
the Legal AffairsDivision in the Office of Legal Affairs separately from immigration affairs,
which were administered by the Immigration Bureau. It was in620Ben citizenship
administration came under themigration Bureau, which was reorganised into Kuogea
Immigration ServicgKIS) in 2007 The independence of the KIS from the justice ministry
often comes on the agenda in discussions of administrative reform.

Decisions on citizenship affairs made I tMinister of Justice can be challenged
through administrative appeals heard by the CeAtahinistrative Appeals Commission in
the AntiCorruption and Civil Rights Commissi@nd/or administrative legal actions before
administrative courts, whose deoiss can be appealed to a High Court and finally to the
Supreme CourtThe Seoul Administrative Court plays the central role in constructing
citizenship jurisprudence. Administrative decisions can also be set aside by the Constitutional
Courtupon constitibnal complaintsf those decisions constitute@onstitutionakxercises
of public powe©
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4. Acquisition of citizenship
4.1 Acquisition of citizenship by birth

In the ROK, the primary mode of acquisition of citizenship at birth is ius sanguinsanle
acquire citizenship iure soli only in exceptional circumstances.

lus sanguinis

Art. 2(1) of the Nationality Act providethatthe following person acquires ROK citizenship
at birth.

i) a person whose father or mother R@K citizen at the time fohis or herbirth; or

i) a person whose father wafR®K citizen at the timef his death if the father died
before the birth of the persaequiresROK citizenship at birth

Before thishilineal ius sanguinisule came into force ih998 a court hearinghe case
of a person born to a North Korean woman and a Chinese man referred the question on the
constitutionality of theexisting patrilineal ius sanguinis (a patre) rute the Constitutional
Court. The Constitutinal Court observed that the rule vieldtthe constitutional principle of
equality @rt. 11(1)), but dismissed the@mplaint on that courttecause the law hadready
been amendeldefore the decisiofConstitutional Court 2000. 8. 31. 98ehGal2).

As in the laws of many countries, persons bmrhof wedlock may face difficulty in
acquiring citizenship iure sanguinis. Apart from very exceptional circumstances, a person
born to a citizen motheand a foreigner father out of wedloekquires citizenship without
difficulty, as the maternal relatship isrecognised by pregnancy and childbirth. On the
other hand, a person born to a citizeanand a foreigner mother out of wedlock does not
acquire citizenship by operation of law, but needs the fatrsi®®wledgmentas the
paterrity out of wedlo& can only beecognisedy acknowledgment

Persons born abroad acquire citizenship iure sanguinis without restristiraft
amendment in 1992 contained a provision requiring declaration to retain citizenship for
persons born abroad, but strong obgcfrom nonresident citizens, particularly Koreans in
Japan, thwarted the amendment (Chung 1997).

lus soli

Acquisition of citizenshipiure soli is recognised only in exceptional circumstanGasy
those whose parents are unknown or are stateless qaireacitizenship iure soliaft.
2(1)(ii)). A foundlingis presumed to have been born in the ROK and acquires citizenship
iure soli(art. 2(2))*°

This exceptional ius soli rule is unéi@clusive in that childremvhoseparents are not
statelessness caeverthelesbecome statelestepending onhe laws of their parentsO states

° The private international law issue of which countryOs law goveniegality of a particular marriage and the
maternal or pternal relationship is not discussed here.

19 Compare this with sect. 4(2) of GermanyOs NalilgnAct, which provides thataCrhild which is found on
Germany territory (foundling) shall be deemed to be the child of a German until otherwiseQaroven

I

RSCAS/GLOBALCIT-CR 2017/6 - © 2017 Author 13



Chulwoo Lee

of citizenship. Art. 1(1) of the Convention on the Reduction of Statelesandsg. 6(2) of
the European Convention on Nationglityhich provide that nationality should be giv® a
person born in its territory who would otherwise be stateless, is argdor future
legislaton against statelessness.

4.2 Acquisition of citizenship by acknowledgment

By acknowledgment one recognises a person born out of wedlock as hisodispeng. For
one to acquire citizenship by acknowledgment, the following conditions should barmet (
3(1), Nationality Ac).

The person should be a minander theCivil Act, that is, eighteen years of age or
younger, at the time of the acknowledgiten

The acknowledging parent should be a citizen at the time of the personOs birth.

The acknowledging parent should be a citizen at the time of the acknowledgment.

The person acquires citizenship when the acknowledgment is reported to the Minister of
Justie @rt. 2(2)). Acknowledgment can be conducted according to foreign laws, depending

on circumstances prescribed by the Act on Private International Law. Under Korean civil law,
onecanbeacknowledged before birth aagquire citizenshigt birth if the a&nowledgment

is reported before birth.

Many children born to Philippine women and Koreaan (secalled Kofinos) or to
Vietnamese women and Korean men-¢atled Lai! ai H"n) out of wedlock fail to acquire
ROK citizenship because their fathers refus adknowledg then. A legal action for
acknowledgment is an available remedy, and there have been some successes.

4.3 Acquisition of citizenship by naturalisation

Naturalisation(gwihwag) is the principal mode of acquisition of citizenship after birth. Cases
of naturalisation did not exceed one hundred per year until thd98ids. The frequency has
spectacularly increased since the beginning of the new milleniNom over 10,000 persons
are naturalised each ydaee Table 2 and Figure 14rB).

There are hree types of naturalisatio® ordinary, facilitated, and special
naturalisation. Facilitated naturalisations account for the largest percentageallof
naturalisation cases (see Ta#)e Many rules of law formed through judicial decisions on
one type of aturalisation apply to other types of naturalisation alsd to thereinstatement
of nationality.

Ordinary naturalisation

A foreigner who does not qualify for other types of naturalisationr@nstatement of
nationalitymay acquire citizenship by saygig the following conditionsaft. 5, Nationality
Act).

The person has been domiciled in the ROK for éwasecutiveyears or more.
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The person has reached majority according to the Civil Act.
The person hagood conduct

The person can maintain livelihdoby his or herown assets or ability or by
depending ofhis or herfamily.

The personhas basicknowledge required of a ROK citizen including Korean
language proficiency and understanding in Korean customs.

The Nationality Act simply provides that one dedo be domiciled in the ROK for
five consecutive years or more, but an articleh@Enforcement Rules for the Nationality
Act requiredawful entry, alien registration, and lawfstiayfor five years or moreDeparture
and reentrywithin a monthfor the purposeof obtaining a n& visa orsimilar circumstances
recognised by the Minister of Justideesnot constitute a break continuty of domicile In
such a casehe periods before and aftire intervening departure andeantry can beadded
to saisfy the fiveyear thresholdeft. 5, Enforcement Rules for the Nationality Act).

Thereare frequentnaturalisation applicationsom foreigners who hold visas that
are not designed tallow for residencebeyond a limited number of yealsy multiple
renevals, such as B (guestworkersadmittedthrough the Employment Permit system}2H
(coethnic guestwders admitted through the Working Visit scheme) and-1Gholders
(personspermitted to stay temporarily for asylum applicatidegal proceedingor for
treating infirmity).** In many of those cases, the applicawitches his or herstatus from E9
or H-2, which allows for a maximum stay of four years and ten month$>-1 before
application in order to extendis or herstay over the fivgrear threshold Against the
administrative practice of disqualifying such visa holders from applying for naturalisation,
the courtshavedecided that no particular visa type is precluded when judging whether the
minimum domicile periodrequirement has bedulfilled. On theother hangdthe courtdhave
held thatit is within the scope of lawful discretion not w@pprove naturalisationin
consideration othe nature of the visa status held by the appli@npreme Court 2010. 7.

15. 2009Du19069; 2010. 10. 28. 2010Du6496).

The @ood condudirequirements broader than a clean criminal record. In one case,
the court pointed toepetitive filings of complaints, the recording of an interview, refusal to
submita certificate of no criminal conviction, amefusal to sing the natal anthem during
interview as legitimate reasons for refusing naturalisafie@oul Administrative Court 2010.

7. 2. 2009GuHap21567)yhe administration is strictgainstdrunkdriving or driving without
licence. Yetan immigrationoffence records notan absolute bar. Whilasing a passport
with a different name is regarded as an offence serious enough to refuse naturadisation,
record ofoverstaying or staying without a proper visaslnot necessarily result in refusal
decision (Seoul AdministrativeCourt 2010. 7. 23. 2009GuHap50422010. 9. 2.
2009GuHap17618 2011. 12. 8. 2011GuHap19079; Seoul High Court 2012. 7. 18.
2012Nul206).

Details of the livelihood requirement are prescribed in the Enforcement Rules for
the Nationality Act in the form of ast of documents to be submittéat. 3(2)ii)). The
applicant should submégtcertificate of an income in excess of the GNI per capita, a financial
certificate of60 million Korean won or moreor a real property registration record for an
asset exceedy60 million won or more or a real propetgnancycontractdocument proving
a rent deposit of 60 million won or mor8uch a document can be substituted for by a

1 While a visa is only for entry clearance and differs from Ostatus to stayO in the country, the two terms will be
used interchangeably in this report, as the two have identical categories.
I
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certificate of employment or other types of document recognised by the Minister of Jsistice a
equivalent tahe above three types of documehs. will be seen, the livelihood threshold is
lower for facilitated naturalisation, and this lower threshold applies to applicants who are
Koreans (coethnics) of foreign nationality untez Act on the Imnigration and Legal Status

of Overseas Korear{®verseas Koreans Act)

The applicant should also submit a letter of recommendation. A list of types of
persons qualified to write a recommendatismprovidedin the Enforcement Rules for the
Nationality Act and Guidelines on Nationality Administration.

The applicantOs badiaowledgefor citizenship, namely language proficiency and
understanding in customs, is examined througlataralisatiorntest, which will beexplored
shortly.

Facilitated naturalisation

Four categories ofpeople are eligible for facilitated naturalisationThe following three
categoriesof persons are eligible to appbfter beingdomiciled in the ROK for three
consecutiveyearsor more(art. 6(1), Nationality Act).

" A person whose father snother was a ROK citizen
" A person born in the ROK whose father or mother was born in the ROK

" A person adopted by a ROK citizen who had reached majority under the Civil Act of
the ROK by the timée or shewas adopted

Facilitated naturalisation for offspg of former ROK citizens is used by ethnic return
migrants from China for acquiring citizenship.

Thelast but the mossignificantcategory ighe spouses of citizen8s mentioned,
until 1998 the wife of a citizen man did not need to be naturaligsduse she automatically
acquired citizenship. The 18@mendment made this route of naturalisation available to both
sexes and repealed the automatic acquisition of citizenship upon mgaudgmatic spousal
transfer of citizenship)Women still accounfor a larger percentage of people who acquire
citizenship through this routeéSpousal naturalisations make up a great majority of all
naturalisation cases (see Tabl@ infra 4.8). The ROKOs rules on spousal naturalisation may
be less restrictive thahdse of many European countries (Lee 2014).

According toart. 6(2)(i) and (ii) of the Nationality Act, person whose spouse is a
ROK citizen may acquire citizenship by naturalisation provided that

" thepersonhasbeen domiciled in the ROK for twapnsecuire yearsor more while in
marriage with the said spouse, or

" the person has been in marriage with the said spouse for three years or more and has
been domiciled in the ROK for a year or more while in marriage with that spouse

An academic commentary integts the law as only requiring certain duration of
marriage before application and not the continuation of marriage until the time of application
(Seok 2011: 14950). Thisis at variance withthe practice of the Ministry of Justice
requiring the presencef the couple in the interviewlhe Ministry of Justice (2010 32)
takes the position that the applicant should be in marriage withetbeence persoat the
time of applying for nat@alisation There are conflicting court decisions as to whether the
aplicant should be in marriage with the reference person until the naturalisation decision
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(Seoul Administrative Court 2008. 9. 2.08uHap22716; 2010. 7. 23. 2008dap50442).

The problem with the view that the marriage should continue until the decssibatithe
duration of marriage is contingent on the pace of administration and the rule and standard of
practice become unclear in addition to the difficulty of checking the marriage status after the
completion of the screening procedure.

As mentioned in2.3, many foreign women married to Korean men, particularly
wives from Southeast Asidound themselves unable to continue their marrihgeughout
the period requiredor naturalisation because of the death of the husband, divorce due to
abusive treatm@ by the husband, or other reasdos which they were not responsible.
Hence, in 2004 two subparagraphs (iii and iv) were insertad.if(2) to make the following
two categories of persons eligible for naturalisation.

A person who has failed to fulfihe in-marriageperiodrequirement in subparagraph

(i) or (ii) Btwo years (if domiciled in Korea) or three years (with one yeanafiage
anddomicile in Korea)pbecause of the spouseOs death, missing or a reason for which
the person is not respongldnd who has been domiciled in the ROK for the required
period

A person who has failed to fulfil the-marriageperiodrequirement in subparagraph
(i) or (ii), but is fostering, or should foster, a minor child born from that marriage and
who has been dagiled in the ROK for the required period

Such a person is not autoncatly eligible, but needs to haveis or hercircumstance
recognised by the Minister of Justice.

Facilitated naturalisation applicants should also fulfie trequirements of age
(majorty), lawful entry and residence, good conduditelihood, and basic knowledge for
citizenship Applications from holders of temporaf§-2) or guestworker visas @@ or E9)
are frequentparticularly by persons whose parents are former citizens. Asiored, he
courts take the position that particular visaypesare precluded but do not find fault with
refusal decisionsbased on the consideration thie nature of thevisa statusas adecisive
ground forrefusal

In facilitated naturksation for marriage migrants, the genuineness of marriadfeeis
mostimportant element of good conduMarriage fraudmay constitute a crimenamely the
crime of causinghe entry of false information on the original deed of a public document or a
public electronicrecord (art. 228, Criminal Act), and is a frequent ground f@fusing
naturalisation. Buthe courts take a more generous approach if an originally fake marriage
develops into a substantive marital relationship.such a casethe criminal court may
withhold sentence antthe administrative courmay be generoushenjudging whether the
good conduct requirement has besatisfied (Seoul Administrative Court 2013. 1. 31.
2012GuHap16237; 2013. 5. 9. 2012GuHap356241).

Marriagemigrant applicants for facilitad naturalisation are treated with greater
leniency when immigrationffences are concerne@uidelines on Nationality Administration
(art. 12) provide for umanitaria®consideratios and applysomewhat relaxed procedural
requirementso the spouses dfitizens applying for facilitated naturalisatiaio have failed
to fulfil the domicile requirement because of reasons not attributable to #ner(2)(iii)
and (iv), Nationality Act), because such spouses have greater likelihood of violating
immigration rules, such as overstaying their vidascause ofeasons for which they cannot

12 See Kim (2016: 1548546) for examples showing the judiciaryOs vietow to distinguish genuine from
fraudulent marriages.
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be held responsible.

The livelihood requirement for facilitated naturalisation is lower than that for
ordinary naturalisation. The threshold is 30 million Korean won, adsté 60 million won,
worth of financial assethe same amount wéal property or rent deposd,commensurate
employmentstatus or ary othereconomic status recognised by the Minister of Justice as
commensuratéart. 3(2)(ii), Enforcement Rules for tidationality Act).

Specialnaturalisation

The following three categories of persons are eligible for special naturalisation, which does
not require a minimum period of domicile, a minimum age (majority) and the ability to
maintain livelihood &t. 7, Natonality Act).

A person whose father or mother is a ROK citiaad whohas not been adopted after
reaching majority under the Civil Act of the ROK

A person who has made a special contribution to the ROK

A person who has excellent ability in a specificdietuch as sciencthe economy,
culture and sport, and who is expected to contribute to the national interest of the
ROK

Special naturalisation for offspring of citizens is now ul®dthe chain migration
and naturalisation of original family membersimimigrants who have acquired citizenship.
Hence, while this route of naturalisation is for people having blood ties with citizens, it is
used as a channel for people of firean ethnic origins to acquiROK citizenship.

The law requires that the ciéim parent should possess citizenship at the time of
naturalisation application.The court went even furthernione casein which the
administration refused the naturalisation of a person whose citizen parent had passed away
before the decision. It held ththe citizen parentOs existence up to the time of naturalisation
decision was requisite for special naturalisati&eoul Administrative Court 2013. 8. 30.
2013GuHap4132).

A person who has made a special contribution to the country is a person who falls
underany of the following categoriesr(. 6(1), Enforcement Decree for the Nationality Act).

A person who hirself orherself, whose spouse, or any of whose direct ascendants or
direct descendantsasrendered a distinguished service to national indeperekes
prescribed byart. 4 of the Act on the Honourable Treatment of Persons of
Distinguished Services to Independence

A person who hirself orherself, whose spouse, or any of whose direct ascendants or
direct descendantsasrendered a distinguished s tothe countryas prescribed by

at. 4 of the Act on the Honourable Treatmer#nd Supportof Persons of
Distinguished Services the State and has been awarded for that service

A person who has made a contribution to the national interest of the IR@y iof
such various fields as national security, society, the economy, education and culture

A person who has made a contribution recognised by the Minister of Justice as
equivalent tahe above

Many descendants of patriots who had taken asylum inr atbentries and fought for
Korean independence have returned to Korea through this route. Since there is no generation
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cut-off, greatgreatgrandchildren of patriots benefit from this privileged access to citizenship.
While the Nationality Act and its enfcement decree give this privilege only to the patriot
himself or herself, his or her spouse, and direct ascendants and descefadédines on

the Reinstatement of Nationalignd Other Affairsfor Coethnics of Foreign Nationality
extends the benefib daughtersn-law.

The talent privilege provision was inserted by the 2010 amend@eperson who
has excellent ability in a specific field, such as science, the economy, culture and sport, and
who is expected to contribute to the national interestthef ROKO needs to get a
recommendation from a certain kind of person prescribed in the Enforcement Decree and
specified in a notice issued by the Minister of Jussoeh aghe head oh central or local
government organisatioand auniversity presidentor to be referred by the Minister of
Justice to deliberation by reason of the international recognition of his or her award, research
outcome or career in such various fields as science, the economy, culture afnd Epert.
decision is made by the Minest of Justice following deliberation araresolution by the
Nationality Deliberation Committeert. 6(2), Enforcement Decree for the Nationality Act).

Special naturalisation does not require a minimum period of domicile, a minimum
age (majority) and the ability to maintain livelihood Yet good conduct remains a
requirement. False information about contribution to national independence often results in
refusal of naturalisation on account of failure to satisfy the good conduct requirement (Seoul
Administrative Court 2012. 12. 14. 2012GuHap22423). Yet experience suggests that the
actual criteria for evaluating conduct are more relaxed than in other types of naturalisation
the special naturalisation of those whose parents are citizens, that the faasigydife is in
the ROK isa positive consideration that offsetsecord contrary to good conduct (Lee 2016:
283).

The Nationality Act does not exempt special naturalisation applicamsthe basic
knowledge requirementYet gplicants for special naralisation on account of special
contributions to the ROKr parentsO citizenship (if the applicant lives with the citizen parent)
can be exempt from theritten testand possibly thenterviewas well(art. 4(3), Enforcement
Rules for the Nationality Acart. 81), Guidelines on Nationality Administration).

Procedures for aturalisation

The necessary documentations for naturalisation application are stipulated for by the
Enforcement Decree and the Enforcement Rules for the Nationality Act, Guidatirtee 0
Reinstatement of Nationalitgnd Other Affairsfor Coethnics of Foreign Nationality, and
Guidelines on Nationality Administration. Amidst a biological turn in immigration and
citizenship administration, DNA testing results are often submitted tcoguihye allegation

of family ties(Lee 2012; Kim 201). There is no limit on the number of applicatioR&nce,

one can reapply any number of times afteefusal decisian

The administration may refuse to accept an application because of failure ty comp
with procedural rules. The administration was criticised for refusing to accept applidations
reference tosuch substantive issues as whether the applicant satisfied the domicile or
livelihood requirement. Tén criticism drove away sugbractice, and ustantive issues are
examined through the main screening procedure.

13 The justice ministry sets down a list of potential recommenders and detailed criteria for referral for
deliberation and resolution by way of this notice, which is revised from time to time. Tsenlatiee is Notice
2016276 issued on 12 September 2016.
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Various screening methods are employed, including personal identity examination,
criminal record examination, an@sidence and activity screening. Residence and activity
screening candconducted on sit@ or aroundhe residence of the applicant. Any finding of
failure to satisfy a substantive requirement may result in a refusal degigorto the basic
knowledgetest

The naturalisation tegor assessing basic knowledgensiss of a written test and
an interview. The written test te evaluate language proficiency and knowledge of Korean
history, politics, cultureand customsThe standard of the testgst forthe level ofgrade 46
at primary schoolThe written test can bsaived for one of the spouses who simultaneously
appled for naturalisation, minors, persons of 60 years of age or @geticants forspecial
naturalisatioron account otontributonsto national independence tarotherbenefis of the
country, talened people applying fapecial naturalisation, persowko have completed the
Social IntegrationProgrammeintroduced by the justice ministrand persons whose special
circumstances have been recognised by the Minister of J{aticd(1), Enforcement &es
for theNationality Act).

The interview is to test language proficiency, the attitude as a citizen, and
commitment to the free democratic basic order. The interview can be waived for the spouses
of persons whee citizenship has been reinstatattd wio are 60 years of age or older,
children under the age fifteen at the time of application, persons who haeenpleted the
Social Integration Programme, and persons whose special circumséa@cesognised by
the Minister of Justiceaft. 4(3), Enforcenent Rules for the Nationality Actlhe people
recognised as being igspecial circumstances inclugeersons who madeontributions to
national independence tw otherbenefis of the countryand the spouses of Koreafiem
Sakhalin who have had their Kean nationality ascertained and who are 60 years of age or
older @rt. 8(1), Guidelines on Nationality Administration).

The list of people who can be exempt from the written test or interview changes
from time to timeBefore2010, applicants for facilitad naturalisatiomvho werethe spouses
of citizens were exempt from the interviewow they can still enjoy exemption by
completingthe Social Integration Programme.

Naturalisationdecision

Art. 4(1) of the Nationality Act provides that&foreigner whohas never acquired the
nationality of the Republic of Korea may acquire the nationality of the Republic of Korea by
obtainingthe approvalof naturalisatiorfrom the Minister of Justi€@.Art. 4(2) stipulatesthat
Qvherethe Minister of Juste receives amapplication forthe approval of naturalisationthe
Minister of Justice shakxaminewhether the requirements for natusation underarts. 5
through 7 have been fulfilled agbprovenaturalisation onlyf the person has fulfilled those
requirement® What is described here as OapprovalO of naturalisation is litelcesly to
Opermission® of naturalisation in Korean termindfolypturalisation iggrantedby the state
rather than obtained as of right. Yet that the Minister of Jushiceld examinevhether the
applicanthas fulfilled the requirements prescribed by the law a@pptove naturalisation if

the persorhas fulfilled the requirements provokes the question of whether the Minister of

14 The KLRI has adopted the translation Onaturalisation permissionO for tiyeitexa heogan the

Nationality Act.Heogain this context corresponds to the German t€emehmigungfor which Qautbrisationd

may be a better translation than both Oapproval® and Opermission.O But this report uses the translation Oapprov:
which is more commonly used in the United States and the United Kingdom.
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Justice shouldapprowe naturalisation if the applicant has fll#d the requirement® a
minimum periodof domicile livelihood, good conduct and basic knowledgefew lower

court decisionseem to hold that the Minister of Justice is bounaprovenaturalisatioras

long as the requirements P& been satisfied (Seoul Administrative Court 2009. 8. 20.
2008GuHap514Q0seoul High Court 2009. 10. 6. 2009Nu1112610. 3. 25. 2009Nu27512).

Yet the established case law is that Mieister of Justice hasdfdaddiscretionO in deciding
whether toapproe naturalisation.Indeed, the question of whether the requirements have
been satisfied itself necessitates discretion. The good conduct requirement is a case in point.
As mentioned, e administration cannot arbitrarily precludecertain visa status when

judging whether teapplicant has fulfilled the minimum period of domicile, but may consider

the nature of the personQOs status in deciding whether to admit the person (Supreme Court
2010. 7. 15. 2009Du19069; 2010. 10. 28. 201649§. In other words, the applicantOs visa
status can be taken seriously in judging whether the person has established Oa firm base of
livingd in the ROK (Seoul High Court 2010. 12. 23. 2010Nu22803; 2011. 3. 29.
2010Nu37256; 2011. 7. 21. 2010Nu37690).

On the other hand, the administration should @gerdiscretion within limitsThe
courts are of the position th@vhether discretion has been exercised within the bounds of
reasonableness should be examined individually and concretely in respect of each issue in
questio®(Supreme Court 2013. 181.2013Du16784). Thus the courts maynula refusal
decisiomn made by the justice ministeif @ere is no special reason why the applicant should
not be admitted asrmember of the [Korean] society®eoul Administrative Court 2013. 10.
24. 2012GuHap33317yhen a court annuls a refusal decision, it does so by declaring that
the constituted a deviation from the permitted scope of discretion or an abuse of discretion.

As Table 6 (infra 4.8) shows, approval decisions outnumber refusal decisions,
although the peentage of refusal decisions is on the incre@ie.average ratio approval
decisions to refusal decisions during 2@015 was around 10 6. The ratio of refusal
decisions was far lower in the previous yedsly a very limited proportion of refusal
decisions are taken to court. Like the courts of major immigration countries, the ROK courts
show deference to the executiveOs decisions on immigration matters. One study found that out
of 141 cases for contesting naturalisation decisions filed in thel 3&ministrative Court
between 2003 and 2015, the court decided in favour of the plaintiff (naturalisation applicant)
in only 24 caseg (17 percent) (Kim 2016).

Thelegalstatus ofnaturalisedcitizens

The applicant acquires citizenship at the time winenMinister of Justice make the decision
to approve naturalisation.The naturalised citizen is immediatelgntered on the Family
Registry.

As will be seen in detail, a naturalised citizen has the obligation to renbisnaeher
previous citizenship withi one year of acquiring ROK citizenship, which can, for some
categories of persons, be substituted for by a pledge not to exeraiderdign citizenship
in the ROK.Until the naturalised citizerenouncesis or herother citizenshipr makes a
pledgenot to exercise foreign citizenship, the person may enjoy limited treatment as a citizen
in entry and departure, stay, resident registration and the issuance of a passport, if laws
governing such administration so providet.(14, Enforcement Decree fdne Nationality
Act).

Until the 1963 amendment, a naturalised citizend the wife and offspring of a
naturalised citizen, along with a person who acquired citizenship by becoming the wife of a
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citizen anda person who concurrentgnd automaticallyacquiral citizenshipby spousal or
filial transfer of citizenshipwerebarred from becoming President, \4Beesident, a member

of the State Council, an ambassador extraordinary and plenipotentiary, the Commander
Chief of the ROK Armed Forces, and the ChiéfStaff of the Army, Navy or Auforce.
Now naturalised citizemaretreated equally except in very limited circumstanddwey are
exempt fromconscription unless they choose to perfonitary service in the same way as
ordinary citizens gt. 136(1)(i), Enforcement Decree for the Military Service A&y will

be seen, multiple citizens who became citizens after birth losgtheir ROK citizenship
upona decision of the governmeloy reason otonductprejudicialto the national interest or
social orebr.

4.4 Acquisition of citizenship by reinstatement ofnationality

The EUDO Glossary on Citizenship and Nationatiéggommends the term Oreacquisition of
nationalityO fothe acquisition of citizenship by former citizens. The Nationality Act provides
for two modes of such acquisition, and the predominantly more important mode of the two is
what is described here @seinstatement of nationalityl@ Korean term igukjeok hoebgk
which literally coincides with OrecoveryO of nationality, which is théintdagy adopted by

the European Convention on Nationality (art. 9)

The reinstatement of nationality is a procedure and dedisronghwhich a former
citizen acquires ROK citizenshighe requirements for reinstatement of nationality are
prescribed in aegative way. The Minister of Justishall notapprowe the reinstatement of
nationality

" if the applicant has committed an act harmful to the state or society
" if the applicant does not have good congduct
" if the applicant renounced or lost citizenshipriden to evade military servicer

" if the Minister of Justice recognises that thpproval of the reinstatement of
nationality is inappropriate in view of national securitye maintenance of social
order or public welfaréart. 9(2), Nationality Act).

Only foreigners who were formerly citizens are eligible for reinstatement of
nationality. Many ethnic Koreans who are citizens of the PeopleOs Republic of China acquire
ROK citizenship by reinstatement of nationality. Until 1997, the ROK did not openly
recoquise the Korean minority in China ¢haoxianzuin Chinese,joseornok in Korear) as
having lost Korearitizenship(Lee 2012)In 1997, the Ministry of Justice issued Geiines
on the Nationality Affairs of Coethnicdfrom China,where it regarded the Koreamnority in
China (hereinafter Korean Chinese) as havingRi3K citizenship on 1 October 194%his
provision was carried over into the 2005 Guidelines on the Reinstatement of Natiandlity
Other Affairsfor Coethnics of Foreign Nationalityar. 3). As a result ofthis legislative
decision on nationality statukorean Chinese born befode October 1949may apply for
reinstatement of nationality, while those born on or after that date need naturalisation in order
to acquire ROK citizenship.

Unlike ordnary and facilitated naturalisation, there is no residence requirement for
reinstatement of nationality. Nor are basic knowledge of the country and language
proficiency examined through a written test and interview. But personal identity examination,
criminal record examination, and residence and activity screening are conducted. The
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examination of the military service record is important in reinstatement of nationality,
because the renunciation or loss of ROK citizenship for the purpose of evadingymilitar
service is a negative factpar excellenceApplicants for reinstatement of nationality should
provide evidence showing that they were ROK citizens. fEnealy registry has been an
important means of recording citizensO identities, but many Koreans€Hhask such a
record. Official documentations from the country of citizenship are also important means of
proof of who the person id=amily ties with citizens often need to be proven, and biometric
information, such as DNA tesg results, isvidely used

The decision t@pprowe reinstatement of nationality is also a discretiorzanty but it
is agreed that lower standamisscrutinyapply to the reinstatement of nationality compared
with naturalisation becauseis for persons who once wecdizens Seoul High Court 2013:
359).

A person who recovetsis or hercitizenship by reinstatement of nationality also has
the obligation to renoundas or herprevious citizenship, whicbanbe substituted for by a
pledge not to exercise foreign citizenshpide the ROK

if the person qualifies for the talent privilege or the special contribution privilege as in
special naturalisation;

if the persorwasadoptedo a foreign state before reaching majority, acquired foreign
citizenship, and has continuously livegt@ad; or

if the person is 65 years of agealroveand has permanently returned from a foreign
state (art. 10(2)).

4.5 Concurrentacquisition of citizenship

Until 1998, concurrent acquisition of citizenship in the Nationality Act meant the automatic
and involuntary acquisition of citizenship by the wife or minor child of a person who
acquired citizenshigspousal and filial extension of acquisition of citizenshigbw the
wifeOs acquisition of citizenship is sepafeden that of her husbandind only he minor

child acquires citizenship concurrently witis or herparent and by application rather than
automatically. A minor child may make an application for concurrent acquisition of
citizenship simultaneously with the naturalisation applicatiohi®br herfather or mother,

and acquires citizenship at the samme that the parent acquires citizenshigrt.( 8,
Nationality Act). Unlike in the prd 998 law,the child should be a minor under Korean law.
Before 1998, the child had to be a minor undeddheof his or her state afrigin.

4.6 Reacquisition ofcitizenship

What is literally translated ake Oreacquisitiasf nationalityO in the ROK Nationality Act is

a limited mode of acquisition of citizenship by former nationals, and should not biéiedent

with the Oreacqwsmon of nationalityO in the EUDO  Glossary on Citizenship and Nationality,
which encompasses Oreinstatement of nationalityO and Oreacquisition of nationalityO in th
Korean law.

The reacquisitior(jaechwideuk of nationality § aprocedure for persons whance
acquired ROK citizenship and lost it because of their failure to perform the acts required to
I
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retain their ROK citizenshiprenouncing thie othercitizenship or making the pledge not to
exercise their other citizenship the ROK within one year after the acquisition of ROK
citizenship. Such persons caeacquire ROK citizenship by renouncing their foreign
citizenship and reporting it to thdinister of Justice within one year of losing their ROK
citizenship &rt. 11, Nationaty Act).'®

4.7 Nationality determination

Nationality determinationis not a mode of acquiring citizensHiblt is to examineand
ascertainwhether a person possesses ROK citizenshiwas firstintroducedin the early
1990s, when ethnic Koreans fromi@d began to migrate to the ROK. The government gave
lawful status to only a small minority of them aadmittedonly a very tiny percentage of
Korean Chineseas Opermanent returng@3he permanent returnees were immediately
recognisedas citizens of theROK. Most of them were descendants of independence
campaignersvho had taken asylum in China. Instead of treating them as foreigndrs
making them eligible to acquire ROK citizenship by naturalisation or reinstatement of
nationality, the government asdained their ROK citizenship throughnafionality
determination,@hich the Ministry of Justicéntroduced without a staimity ground. It was in

1998 thatnationality determinatiomas inserted in the Nationality A@iow Art. 20) At the
same time, the g@rnment abolished the Opermanent returnO skirekmeean Chinesand

no longer treatethemas possessing ROK citizensl{lpee 2012: 892). As mentioned, on

the ground of Guidelines dhe Nationality Affairs of Coethnics from ChinaheMinistry of
Justice regarded Korean Chinese as having lost their ROK citizenship on 1 October 1949.
Hence, there was no need to usgianality determination forKorean Chinese. Instead, it
became a procedure ftire followingtwo groups of people

The firstarepersors who claim to beitizens of North Korea and therefore citizens
of the Republic of Korea. ADescapee from North Korea&y havehis or heNorth Korean
citizenship recognised through OprotectionO ukcteon the Protection and Settlement
Support of Resients Escaping from North Kore@he escapee can enter the ROKefor
she obtains @emporary protectio@ The person then goes thrduga procedure of
identification and, if successful in provitnis or heridentity, securesa OprotectionO decision
which ascertains the fact dfis or herbeing an escapee from North Korea dmsl or her
possession dROK citizenship.Yet many people who claim to be from North Korea cannot
avail themselves of OprotectionO as escapees. Temporary protection and therefoa admi
into South Koreacan be refused the applicant has lived in a foreign country for ten years or
more, or for various other reasons (Lee 2015226 Some people who have been admitted
into South Korea and subjected to the identification procedlréofbe recognised as ROK
citizens becausef lack of proof. Such people may apply for nationality determination.

The second are Koreans from Sakhalin, who were forcibly taken to the island by
Japan for wartime labouwsr for military reasonsand their @scendants. Aftethe Second
World War, the Soviet authorities treated Sakhalin Koreans as stateless and the Japanese

5 As mentioned, the reacquisition of nationality in EH8DO Glossary on Citizenshgnd Nationality
corresponds to what teanslated in this report as reinstatement of nationality. But it is also construed as
including what is described here as the reacquisition of citizenship.

16 What is translated here asafionality determination@ukjeok panjeongs translated as Onationality
adjudication® in the KLRI translation of the Nationality Act. The translation Oadjudication® is misleading,
because what should be signified by the term is not a judicial decision.
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treated them as having lost Japanese nationality as a result of the San Francisco Peace Treat)
of 1951.While some Sakhalin Koreans acarthe citizenship of the USSR or North Korea,
others remained without any effective citizensli®pgardless of their legal status, the ROK
government has introduced a uniform criterion in handling their affairs. The government
treatsthose who were forcip taken to Sakhalin beforEs August 194%nd their descendants

who were born before 15 August 1945passessingROK citizenshipand let them have their
citizendhip ascertained by nationalitgetermination.Those who were born on or after 15
August 1945re assumed to have lost ROK citizenship or have never been ROK citizens, but
in one case the court declared that even a person who was born after 15 August 1945
possessed ROK citizenshipdfie had not voluntarily acquired another nationality Hrat
shecould haveher citizenship ascertained by a declaratory judgroémt courtas well as
nationality determination (Seoul Administrative Court 2014. 6. 19. 2012GuHap26159).

The nationality determination procedure commences with an application. The
applicaton can be submitted only in the ROK. The Ministry of Justice exanmanesng
othersthe applicantOs identity, family ties, emigration background and process, possible
possession of the citizenship of another country, criminal record, residence ancs(nsti
23-24, Enforcement Decree for the Nationality Act).

If the Ministry of Justice issues a decision that the applicant is an ROK citizen, the
person may enter hielf orherself on the Family Register and enjoy the rights of a citizen
without a futher administrative decision. If the ministry is not satisfied that the applicant is
an ROK citizen, it makes a Onuwssession of nationalityO decision. Unlike a refusal of
naturalisation or reinstatement of nationality, this decision is not a justi@dbienistrative
decision(VerwaltungserfYguny Therefore, one cannot contest the decision in court (Seoul
Administrative Court 2012 2. 17. 2011GuHap22051). The decision is simply to signify that
the Ministry of Justice cannot ascertain that the persartiszen it is not an act of changing
the status of the person.

4.8 Statistical overview of the acquisition of citizenship: Naturalisation and
reinstatement of nationality

The Korea Immigration Service, Ministry of Justigeiblishes statistical datmonthly and
annually.Monthly reports contain fewer items of information than yearbooks, and yearbooks
do not organise information on the same itezash yearThe statistical information in this
subsection comes from the Statistical Yearbooks of5200ough 2@5 and the Monthly
Statistical Report of December 2016.

The following table shows the number of cases of acquisition of citizenship by
naturalisation and reinstatement of nationality between 1991 and 2016.

|
RSCAS/GLOBALCIT-CR 2017/6 - © 2017 Author 25



Chulwoo Lee

Table 2. Acquisition of citizenship by naturalisation and reinstatement of nationality 1991-

2016

YEAR NATURALISATION REINSTATEMENT OF NAT IONALITY
1991 49 489
1992 82 505
1993 75 608
1994 108 962
1995 91 898
1996 131 1,308
1997 218 1,851
1998 169 1,267
1999 156 920
2000 199 444
2001 719 901
2002 2,807 817
2003 5,973 1,550
2004 6,679 1,894
2005 11,887 4,622
2006 7,100 557
2007 8,479 1,781
2008 11,512 3,740
2009 25,030 1,708
2010 16,299 1,010
2011 16,084 2,264
2012 10,538 1,987
2013 11,270 2,686
2014 11314 2,386
2015 10,924 2,609
2016 10,108 2,303

TOTAL 168,001 42,567

Sources: Ministry of Justice (2015: 1014; 2016: 34)
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Thetrend is better shown in the followirggaph.
Figure 1 Trends in naturalisation and reinstatement of nationality -P24b
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The frequeny of naturalisation in the 1990s was very low. The foreign spouses of Korean
men did not need naturalisation unéhrly 1998 because they automatically acquired
citizenship upon marriagén that period ethnic return migration from the former communist
countries was restricted. Return migrants from China had greater recourse to reinstatement of
nationality than naturalisation becaube first-generationKorean Chinese were treated as
having once held ROK citizenshigince 2001, naturalisation cases éawncreasingly
outnumbered cases of reinstatement of nationality.

A great leap in the number of naturalisatiomgshe new millennium was due to an
increase of marriage migrations. Thadden increase of naturalisation cases in 2005 is
explained bythe rdaxation of inmarriage requirement for spousal naturalisation by the 2004
amendment of the Nationality Act. In that yedhe exclusionary Guidelines on the
Nationality Affairs of Coethnics from Chinaere replaced by thiessrestrictiveGuidelines
on the Reinstatement of Nationalitgnd Other Affairs foilCoethnics of Foreign Nationality
which was reflected in the increase in the numbers of both naturalisation and reinstatement
casegMinistry of Justice2005: 557)

The fluctuation between 2005 and 2008 mainly due to administrativtechnical
reasons. The reorganisation of the Immigration Bureau into the Korea Immigration Service
interrupted citizenship administration in 2008idistry of Justice2006: 444). Another leap
in 2009 was due to extra natlisation tests for expediting the naturalisation procedure
(Ministry of Justice2009: 708).The number of naturalisation cases showed a sudden drop in
20102012.Many coethnics of foreign nationality who were eligible for naturalisation chose
to settle onpermanent residency, as it was made availableetorn migrantsin 2010
(Ministry of Justice2012: 606 Kim 2016: 1542 Behind he increase of reinstatements of
nationalityin the current decade is tle@emption ofactual renunciation of prior citizengh
for return migrants of 65 years of age aboveeffected by the 2010 amendment of the
Nationality Act.

Table 3 shows the major source countries of people who acquire ROK citizenship by
naturalisatioror reinstatement of nationality.
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Table 3. Naturalstion and reinstatement of nationality by reference to countries of origin
19912015

COUNTRIES OF ORIGIN NATURALISATION REINSTATEMENT OF
NATIONALITY
ToTAL 157,893 40,264
CHINA (KOREAN CHINESE) 88,543 13,528
CHINA (NON-KOREAN) 25,976 8,876
VIETNAM 24,871 689
PHILIPPINES 7,245 677
TAIWAN 3,024 1,068
CAMBODIA 2,613 47
MONGOLIA 1,381 111
UZBEKISTAN 823 210
JAPAN 427 846
RUSSIA (NON-KOREAN) 646 88
RUSSIA(KOREAN RUSSIAN 316 52
us 71 10,447
OTHERS 1,957 3,625

SourcesMinistry of Justicg2010-2015)

Over 72 percent of the naturalised citizens are from China and 77 percent of them are ethnic
Koreans. Vietnam is the second largest source country, and most of the naturalised persons
from Vietnam are spouses of Korean citizeas Table 4 show®nly a limited number of US
citizens have been naturalised to Korea. On the other hand, many Korean Americans have
recovered their ROK citizenship by reinstatement of nationality.

Table 4 Naturalisation by types and countries of origin in 2015

COUNTRIES TOTAL | ORDINARY | FACILITATED | SPECIAL | CONCURRENT
TOTAL 10,924 323 7,584 2,778 239
CHINA (KOREAN ) 4,940 187 2,688 1,993 72
CHINA (NON - 1,537 38 881 504 114
KOREAN)
VIETNAM 2,722 6 2,645 68 1
TAIWAN 427 56 275 74 22
CAMBODIA 406 0 405 1 0
PHILIPPINES 280 0 258 20 2
MONGOLIA 101 7 75 14 5
UZBEKISTAN 81 3 64 10 4
NEPAL 70 0 67 3 0
JAPAN 44 0 13 30 1
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RUSSIA (NON- 82 2 60 15 5

KOREAN)
RUSSIA (KOREAN) 38 1 31 5 1
us 6 2 0 4 0

Source:Ministry of Justicg(2015: 10161018)

Table 4 indicates that, while fa¢dted naturalisations account for the largest percentage of
naturalisations, special naturalisations make up as large as a quarter of all naturalisations. The
largest source country is again China. Most of their naturalisations are by children of persons
who acquired ROK citizenship by naturalisation or reinstatement of nationality. Among the
facilitated naturalisations are also kinshi@sed naturalisatiod®offspring of former citizens.

Table 5 demonstrates the changing percentage of spousal naioradisahong all
naturalisations and the major countries of origin for persons who acquire citizenship by

spousal

naturalisation. While China has always been the biggest source country,

naturalisations of Vietnamese spouses have notably increased ovestthegpa.

Table 5. Spousal naturalization frequency and countries of origin200%

Year % Total China Vietnam Cambodia | Philippines | Mongolia | Uzbekistan
2005 | 59.5 7,075 5,572 344 14 728 75 69
2006 | 47.0 | 3,344 2,644 222 22 302 22 36
2007 | 49.4 | 4,190 3,109 439 38 314 67 50
2008 | 68.8 7,916 5,812 1,115 73 550 110 57
2009 | 68.5 | 17,141 11,744 3,754 178 809 159 96
2010 | 63.0 | 10,271 6,154 2,981 458 436 135 38
2011 | 66.7 | 10,733 6,023 3,056 486 488 113 52
2012 | 73.4 | 7,733 3,668 2,935 357 327 79 61
2013 | 80.0 | 9,021 9,457 3,914 500 513 99 78
2014 | 71.4 | 8,082 3,817 2,904 397 360 79 64
2015 | 63.8 | 6,966 3,121 2,645 405 258 79 64

SourcesMinistry of Justicg(2009; 2010; 2015)

Total: total number of spousal naturalisagp% = percentage of spousal naturalisationsoag all
naturalisations;he figures for Cambodia for 202910 are based on the assumption that all naturalisation
cases are spousal naturalization cases.

The following table shows the success and failure rates of applications for
naturalisation and restatement of nationality since 2001. Until 2006, only a tiny minority of
applications were resed.Until 2006, citizenship affairs were under the responsibility of the
Office of Legal Affairs and not the immigration service, and until 2005 no citizewmtstg
were included in statistical yearbooks. In addition to technical differences between the Office
of Legal Affairs and the KIS with regard to data management, there were differences in the
way of handling applicationsetween the two organisations bettwo periods of citizenship
administration. In the early days, the administration frequently refused to receive applications
without full screening when it suspected that some of the requirements were not fulfilled.
Even now, applications are often reted to the applicantather than rejected, whéimey are
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found to havefailed to fulfil some of the requirements. Such measures are not included
among refusal decisions.

Table 6.Approvaland refusal of naturalisation and reinstatement of nationalit§-2005

YEAR NATURALISATION REINSTATEMENT OF NAT IONALITY
A R A R

(approvel) (refused) AR (approved (refused) AR
2001 719 5 100: 0.7 901 24 100: 2.7
2002 2,807 214 100:7.6 817 94 100:11.5
2003 5,973 148 100:2.5 1,550 193 100:12.5
2004 6,679 384 100:5.7 1,894 103 100:5.4
2005 11,887 436 100: 3.7 4,622 89 100:1.9
2006 7,100 368 100:5.2 557 91 100:16.3
2007 8,479 1,379 100:16.3 1,781 121 100:6.8
2008 11,512 2,333 100:20.3 3,740 689 100:18.4
2009 25,030 6,973 100: 2.9 1,708 287 100:16.8
2010 16,299 5,898 100: 36.9 1,010 70 100:6.9
2011 16,084 6,663 100:41.4 2,264 86 100: 3.8
2012 10,538 5,814 100:55.2 1,987 31 100:1.6
2013 11,270 7,240 100:64.2 2,686 114 100: 4.2
2014 11,314 7,003 100:61.9 2,886 112 100: 3.9
2015 10,924 8,337 100:76.3 2,609 83 100: 3.2
TOTAL 156,615 53,194 100:34.0 31,012 2,187 100:7.1

Source:Ministry of Justicg(2015: 1022)

The frequency of refusal decisions has substantially increased since the KIS took over
citizenship administratigrbut approval decisions still greatly outnumber refusal decisions. If
the ROK has a more generous attitude to naturalisation than other countries of immigration, it
must be becaughe great majority ohaturalisation applications afe spousal naturalisation
andQt is ethnic Korean men who are bringing in migrant wieslike in Western countries
Qwhere citizens from immigrant backgrounds bring in spouses from their home cdbntries
(Kim 2016: 1548).
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5. Loss ofcitizenship
5.1Involuntary loss ofcitizenship

One losesor may losecitizenship against his or her will by voluntarily acquiring foreign
citizenship, by failing to renoundée citizenshipof origin after acquiring ROK citizenship,

by failing to comply with an order to obse citizenship, which is issued in reaction to failure

to fulfil the obligation to choose citizenship or to conduct contraryhéo pledge not to
exercise foreign citizenship, by committing conduct prejudicial to the national interest, or as a
result of the nullification of naturalisation or other administrative decisions of conferring
citizenship.

Loss ofcitizenship uporvoluntaryacquisition offoreigncitizenship

Art. 15(1) of the Nationality Act is one of thedest and most changeless provisionghim
Nationality Act: O\ national of the Republic of Korea who voluntarily acquires the
nationality of a foreign state loses his or her nationality of the Republic of Korea at the time
when he or she acquires the said foreign natiot@ityrhe loss of cizenship under this
article occurs only when one Ovoluntarily® acquires foreign citizenship, that is, by
naturalisationor recovery of citizenship. The background of the acquisition of foreign
citizenship is not considered; for example, economic necessigocietal pressure is no
excuse.The Constitutional Court declared it constitutional to take away ROK citizenship by
reason of acquisition of foreign citizenship (2014. 6. 26. 2@bhMa502).

Art. 15(2) provides for certain ircumstancesin which a citizen does not
immediatelylose his or hercitizenship everthoughhe or sheacquires foreign citizenship.
Those are

where a person acquires the citizenshiphisf or herspouse by marriagéspousal
transfer of citizenship)

where a person is adopted by aefgner and acquires the citizenship of the adoptive
parent

where a person acquires the citizenship hid or her father or mother by
acknowledgment

where a person who concurrently acquires the citizenship of a foreign state under the
laws of that state a& spouse pa child of a person who acquires the citizenship of
that foreign state and thereby loses ROK citizengspousal and filial extension of
acquisition of citizenship)

Such a person may retdiis or herROK citizenship by declarinfreporting)to the Minister

of Justicehis or herintention to retairhis or hercitizenship within six months of acquiring

the foreign citizenshipThe person has the obligation to choose citizenship at some point
prescribed by the laart. 12) If the person failso make the declaration within six months,
the person loseBis or herROK citizenship and the loss occurs retroactively from the time
whenhe or sheacquired the foreign citizenship.

" In the Nationality Act of 1948, the provision was in art. 12(iv) and phrased in a somewhat different way.
I
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This safeguard was introduced in 1998owever, he acquisition of forgn
citizenship by marriage, adoption, acknowledgment or concurrent acquisition to which this
safeguardapplies is limited to automatic acquisition. Therefore, a person who marries a
foreigner and acquires the citizenship of the spdmgenaturalisation carot avoid the
simultaneoudoss ofhis or herROK citizenship. Tius the use of the safeguardractically
limited becausamarriage and adoption are no longer grounds of automatic acquisition of
citizenship in many countriesret it is questioned whethea minor child who acquires
foreign citizenship by naturalisation should not be given a chance to tesiar her
citizenship at least untilhe or she reaches majority. In practice, children adopted by
foreigners are given the chance to retain theiresiship by declaration even when they
acquire the citizenship of the adoptive parent by naturalisation instead of by virtue of
adoption itself. Nevertheless gtlsafeguards hardly used for adopted children because of the
ignorance or lack of interest dnet part of the adoptive parents.

The retention of citizenship by declaration is not permanent. One who retains ROK
citizenship by the declaration of intentionritain citizenshiphas theobligationto choose
citizenshippursuant to the option rules.

Lapse ofacquiredcitizenshipdue tofailure torenouncehe citizenshipof origin

A person who acquires ROK citizenship by naturalisation or reinstatement of nationality
should renouncais or heroriginal citizenship within one year of acquiring ROK citizip

(art. 10(1), Nationality Act).As has been mentionedorf some categories of persons
acquiring citizenshipthe actual rennciationof the original citizenship can be replaced by a
pledge not to exercise the foreign citizensimgide the ROK &t. 10(2)). Those categories

are

a person who acquires citizenship by facilitated naturalisation as the spouse of a
citizen

a person who acquires citizenship by special naturalisagiomeinstatement of
citizenshipby reason o& special contribution to the nalplic or special talent

a person who was adopted by a foreigner before reaching majority under the Civil Act,
acquired foreign citizenshifmas continuouslyived abroadand acquires citizenship
by reinstatement of nationality

a person who permanently wetedfrom a foreign statat the age of 65 years or
aboveand acquires citizenship by reinstatement of nationality

a person who has difficulty in renouncihg or hercitizenshipor origin because of
reasonsconsisting inthe laws and institutions of théoreign statedespitehis or her
intention to renounce.it

Failure to renounce the ipr citizenship or to make a pledge not to exercise the
foreign citizenship within one year of acquiring ROK citizenship results in the loss of ROK
citizenship upon thpassage of the one yeart( 10(3), Nationality Act).

Lapseof citizenshipdue to failure to comply with theorder to choosecitizenshipissued
because ofailure tofulfil the obligation tochoosecitizenship

Multiple citizens have the obligation to ats® citizenship. A person who became a multiple
citizen beforeeachingthe age of twenty should choose citizenship before reaching the age of
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22. A person who became a multiple citizen after reaching the ageiotfy should choose
citizenship within twoyearsafter becoming a multiple citizgfart. 12, Nationality Act)Not

all multiple citizens have the obligation to choose citizenships article applies iy to
persons who became multiple citizeat birth and persons who declared the intention to
retain citizenship after marriage, adoption, acknowledgment or concurrent acquisition of
citizenship Thanks tahe 2010 amendmerguchmultiple citizens maynake apledge not to
exercise foreign citizenship inside the R@istead ofactually choosing citienshipas long

as their multiple citizenshig not a product of birth tourism (art. 1&s will be explained
later, mlitary service restricts and delays the option of citizengmgil the military
obligation has been dischargedthe person is releasé&om the military obligation for other
reasons

If a person who has the obligation to choose citizenshiglternatively tomake a
pledge not to exercise foreign citizenship fails to perform that obligation, the Minister of
Justice issues an order thhé person should choose citizenship within a year. If the person
fails to choose citizenshipmore accuratelyrenouncehis or hercitizenshipother tharhis or
her ROK citizenshipb, the persondseshis or herROK citizenship with the passage of the
one year @t. 142(1), Nationality Act).

Lapseof citizenshipdue tofailure to comply with theorder to choosecitizenshipissuedin
reaction toconductcontrary to thepledgenot to exerciseforeigncitizenship in the ROK

If one who has made a pledget ho exercise foreign citizenship in lieu of actually choosing
citizenship (renouncinghe citizenship other tharhis or herROK citizenship)commits
conductcontrary to the pledgdhe Minister of Justice may issue an order that the person
should chooseitizenship within six monthsThe person losekis or herROK citizenship
with the passage of the six monthdhefor shefails to renounce the citizenship other tlins

or herROK citizenship &t. 14-2(2)). There are threaeypesof conductregarded asontrary

to the pledge within the meaning of this provisiorhich are enumerative, not illustrative.
Those are

" repetitive use of a foreign passport in entering and departing the country

" alien registratiompursuant to the Immigration Control Aatthe remrting of the place
of residencaunder the Overseas Koresafsct with the intention of exercising foreign
citizenshig®

" exercising foreign citizenship or attempting to exercise foreign citizenshipwss
the state, a local government, a public agenpyldic organisation, or an educational
institution by using a foreign passpant the ROK without just causex(. 18-2(4),
Enforcement Decree for the Nationality Act).

Loss ofcitizenship byadministrativedecision

A person who became a multiple citizefter birth can be deprived dfis or herROK
citizenship by &decision of loss ohationalityCby the Minister of Justice. Such decision can

be made ithe Minister of Justice recognises that it is inappropriate for the person to possess
ROK citizenshipbecausdie or shehascommitedan actprejudicialto the national interest of

the ROK inrespect ohational security, diplomatic relations or the national economy, or an

8 An Ooverseas Korganf) may report his or her place of residence in lieu of alien registration in order to enjoy
the benefits given to OoverseasdéosO under the Overseas Koreans Act.
I
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act that substantially impedes the maintenance of social (aded4-3, Nationaity Act).

The types of act regarded as impeding the maintenance of social order are criminal acts upon
which the pepetratorhas been sentenced to imprisonment of seven years or(@torks 3,
Enforcement Decree for the Nationality Act). The Enforcenkanés for the Nationality Act

gives an enumerative list of crimes against wheldecision of loss ohationality can be

issued. Those crimes include homicide, rape other types o$exual violence, larceny,
robbery, and drug user{. 12-3).

The decisin of loss of nationality can be made only after a hearing pursuant to the
Administrative Procedure Act and deliberation by the Nationality Deliberation Committee.
The loss of citizenshifakes effectvhen the Minister of Justice makes the decision.

Loss of citizenship as aresult of thenullification of naturalisation, reinstatement of
nationality or nationality determination

The Nationality Act allows for thaullification of decisions of naturalisation, reinstatement
of nationality or nationality detarination on account of deceit any other illegitimateacts
for inducing the decisioraft. 21). The Enforcement Decréat. 27(1))specifies thegrounds
for nullification. Thosegrounds are

forging or alteringa personal identification document or suttimg a forgedor
alteredpersonal identification document for the purpose of inducing a decision of
naturalisation, reinstatement of nationality or nationality determination

criminal conviction forreporting false information aboumarriage or adoptignby
means of which the person acquired ROK citizenship

a court decisioannullingor declaring null and void a legal relationship on the ground
of which ROK citizenship was acquired

" a serious defecin the decisionof naturalisation, reinstatement of natibtyaor
nationality determination.

Marriage fraud involveshe act of reporting false informatiombout marriage and thereby
causing the entry of false information thre original deed o& public document or a public
electronic record, which is a crime Ibe punished undeart. 228 of the Criminal ActThere

are cases in which marriage migrants from China had their naturalisatidifeed for
marriage fraudand became statelesim & Choi 2013: 2432, Chung et al. 2010: 202).
Theuse of a passport c@ining false information such as a false nasnalso a ground for
nullifying a naturalisation decision if that decision was made on the basis of the information
of the personal identity recognised from the passf@anstitutional Court 2015. 9. 24.
201™HemBaz26)

International norm is more or less generous towarddégivation of citizenship
obtained by misrepresentation or fraud. Both the Convention on the Reduction of
Statelessnessr{. 8(2)(b)) and the European Convention on Nationadty () dlow such
deprivation of citizenshipeven if it results instatelessnesskoreaOs problem was that
nullification of naturalisation decisions had been magtbout a statutory ground until 2008.
Still, the 2008 amendment did nmttroducea statute of limétions on thenullification of the
administrative act of conferring citizenship a case involvinguullification more than ten
years after the naturalisation decision, whiehderedhe person stateless, the Constitutional
Court held that the lack of ®mporal limit on thenullification of naturalisation was not
unconstitutional (Constitutional Court 2015. 9. 24. 204&HBa26).
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5.2 Voluntary Loss of Citizenship

Until 1998, the renunciation of citizenshiyad to be@pprove®by the Minister of Justice.
One had to submit proof diualcitizenship in order tobtain approvalThe 198 amendment
removedthe termheoga(approval,authorisatiopfrom the law, and made the renunciation of
citizenship a part of the option of citizenship thral citizens. Sine then, multiple citizens
may renounce theiROK citizenship by declaratio(reporting of intention) which is one
form of performing their obligation to choose citizenship. The shift frapproval to
declaration may sound as if the renunciation of cishgn became freein fact, on the
contrary the law hagvolvedtoward strengthening restrictions on reciation

The 198 amendment introduced a restriction on renunciation of citizenship
contingent on the military obligation. One wreached the agerf enlistmentvas disallowed
to renounce his ROK citizenship until hfilled his military obligationor was released from
the obligation Since a male citizen became subject to enlistroerihe first day of the year
in which he turnedeighteenyears ofage, a multiple citizen could renounce his ROK
citizenship before that day and within two years froampletinghis military serviceor
release fronthe obligation The introduction of this restrictioinowever,could not prevent
many ROK-US dual citizendrom renouncing their ROK citizenship their low teens or
even at younger age$n reaction a powerful restriction was introduced in 2005. The
restriction was against the renunciation of citizenship by male multiple citizensibarad
to parentswho had no intention of permanent resideradmoad Such persons could not
renounce heir ROK citizenship untilthey discharg@d their military obligation or were
released from itA few morerestrictiveprovisions were added by the 2010 amendniEm.
currentrules can be specifieat follows

First, monenationalscannot renounce their ROK citizenship.

Second, multiple citizens may renounce their ROK citizenship only in fulfilment of
their obligation to choose citizenship within a designated period.

Third, the renunciation of citizenship is conducted by way of a declaration
(reporting) of intention to renounce citizenship to the Minister of Justice. One may declare
his or her intention of renunciation only when he or ishéomiciled in a foreign state and
communicate the declaration onthirough the head of the diplomatic mission that has
jurisdiction over that place. In other words, only persons who reside abroad may renounce
their citizenshipMultiple citizens residing in the ROK cannot choose foreigizariship by
renouncing their ROK citizenship.

Fourth male multiple citizendorn abroad toparentswho had no intention of
permanent residen@broadwhen he was borocannot renounce their ROK citizenship before
they have discharged thebligation of actve military serviceor obtainrelease from the
obligation(art. 12(3), Nationality Act)What are the criteria distinguishimgtweena person
born abroadto parents who lththe intention of permanent resideragroadand a person
whose parents kdano sut intentior? The Enforcement Decrgart. 162) and Enforcement
Rules (art. 162(1)) define a persorborn abroad toparentswho had the intention of
permanent residene@droadas

a personborn abroadvhose father or mothdrad established a basé living in a
foreign state and had acquired foreign citizenship or permanent residency hleefore
was born(for countries that do not grant permanent residency, the maxierm
visa or residence permitisgardedas equal to permanent residency)
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a person whoseather or mother acquired foreign citizenshigpermanent residency
after he was born abroad

a person whose father or mother had resided abroad and had applied for citizenship or
permanent residendyy the time when he was bgrn

a person born abroad whosather or mother applied for foreign citizenship or
permanent residency after he was hom

a personborn abroad whose father or mother had resided abroad for seventeen
consecutive years or more.

Fifth, male multiple citizens born abroad to parents wiaal the intention of
permanent residence abroad may renounce their ROK citizensldpclgration befor&1
March of the year of enlistment (the year in which they reach the age of eighteen) or after
they have discharged their military obligation or gdéased from the obligatiofihe bar to
renunciation after @ching a certain age applies even to secaod third-generation
emigrants who have very weak ties with the ROHKis provision is more restrictive than is
allowed by the European Convention omtinality, whose art. 8 prohibits states parties
from Qilenyfing] the renunciation of nationality merely because persons habitually resident in
another State still have military obligations in the country of ofijinYet the Constitutional
Court of the R® held that the restriction is constitutionater alia because renunciation is
possible before reaching the age for enlistment (2015. 11. 26. 2648805 &
2014HonMa788 consolidated).

Sixth, there is no restriction on the renunciation of citizenslyipninors except for
the above restrictions/NVhether it is appropriate to allow a child to relinquish his or her
citizenshipby the decision ohis or her parents has bedabatedput little effort has been
made tarestrict it.

Severth, the loss of citienshiptakes effectvhen the Minister of Justice accepts the
declaration of renunciation.

Because of the above restrictions, the window for renouncing ROK citizenship is
very limited. By allowing renunciation only to multiple citizens domiciled abroad, ldw
takes away the freedom of OchoiceO from multiple citizens who have to fulfil their obligation
to OchooseO citizenship while residing in the country. They have no choice but to renounce
their other citizenship or pledge not to exercissnil keep paessing their ROK citizenship
By making renunciation possible only in the context of the option of citizenghip law
makes one who hasalready practised the option by pledging not to exercise foreign
citizenship in the ROKunable torenounce his or heROK citizenship even if he or she
permanently resides abroadthough the ROK is not a state party, the European Convention
on Nationality provides a standard for evaluating this restrictive attidmrding to a. 8
of the Convention@ach Stat@®aty shall permit the renunciation of its nationality provided
the persons concerned do not thereby become st&eBasstipulating thatCa State Party
may provide in its internal law that renunciation may be effected only by nationals who are
habitually resident abroa&@ the Convention prohibits restrictions on renunciation of
citizenship by citizens who are habitually resident abroad.

9 European Convention on Nationality Explanatory Report, para. 81.

36 RSCAS/GLOBALCIT-CR 2017/6 - © 2017 Author!



Report on Citizenship Law: The Republic of Korea

5.3 Procedures and duties after the loss of citizenship

Except when one has lost citizenship by renunciation, ampevho has lost his or her ROK
citizenship should report the loss of citizenship to the Minister of Justice (art. 16(1),
Nationality Act). While there is no penalty against noncompliance withrdlesone can be
penalised under the Immigration Control Amt continuing to use an invalid passport or
misrepresenting his or her citizenship status when entering the country. The reporting
obligation is designedo better obtaininformation of emigrants who acquire foreign
citizenshipand thereby lose ROK citinghip. Yet many emigrants do not comply with the
obligation after naturalisation to foreign countries and leave the ROK government unaware
about their citizenship status.

When a public official finds that a person has lost his or her ROK citizenship, he o
she should immediately report it to the Minister of Justice so that the change of status can be
reflected in administration and public records. The loss of citizenship of a person who
acquires foreign citizenshifakes effectat the time when he or shecuires that foreign
citizenship If that date is unknown, the date of the first issuance of that personOs foreign
passport is presumed to be the date when the person lost his or her ROK citizenship (arts.
15(3) & 16, Nationality Act).

One who has lost &ior her ROK citizenship should transfer any economic right
which only citizens can enjoy within three years unlesserwise provided(art. 18,
Nationality Act). Since the late 1990s, foreigners may enjoy real property rights without
many restrictionslf the person has a real property righe or sheshould reporthe loss of
citizenship within six months (art. 8(3), Report of Real Estate Transactions Act).

5.4 Statistical overview of the loss of citizenship

The following table shows the numbers of pepwho lost their citizenship involuntarily and
voluntarily (renunciation). The figures for involuntary loss include cases of (@ometo
failure to renounce foreign citizenship after acquiring ROK citizenship,pediormance of

the obligation to cho@scitizenship or, after 2010, failure to make a pledge not to exercise
foreign citizenship in the ROK as an alternative to the renunciation of foreign citizenship),
cases ohutomatic lossesulting fromthe acquisition of foreign citizenshipnd cases dbss

as a result of the nullification of the naturalisation decision or decision on reinstatement of
nationality.

Table 7.Loss of citizenship 1992016

YEAR INVOLUNATARY LOSS RENUNCIATION
1991 12,348 51
1992 8,831 49
1993 14,305 59
1994 5,857 40
1995 811 41
1996 400 66
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1997 1,263 84
1998 2,364 191
1999 5,904 285
2000 16,168 586
2001 10,589 651
2002 14,508 708
2003 29,597 802
2004 22,070 1,419
2005 21,996 2,921
2006 20,465 683
2007 22,802 726
2008 20,163 276
2009 21,136 886
2010 22,131 733
2011 21,472 1,324
2012 17,641 823
2013 19,413 677
2014 18,150 1,322
2015 16,595 934
2016 35,257 1,147

Sources: Ministry of Justice (2015: 101@15; 2016: 35)

The United States tops amgp the countries whose citizenship the persons who lest th
ROK citizenship intended toetain or acquirewhich means that the acquisition of US
citizenshipis the greatest cause of loss of ROK citizensfipe sudden increase in the
number of involuntary losses in 2016 is due to naturalisations to Japarstfiioii Justice
2016: 35).

6. Controlling multiple citizenship and statelessness
6.1 Controlling multiple citizenship

Until 1998, Korean citizenship law was characterised by a hostile attitude to multiple
citizenshipbut insufficient control of it. ThéNationality Act did not provide for the option of
citizenship, while multiple citizens by birth were advised to choose citizenshipad aoc
manner according to the justice ministryOs internal guidelines. The 1997 amendment
introduced very restrictiveules against multiple citizenship. The option of citizenship was
strictly enforced, with noerformance of the obligation to choose citizenship resulting in
the lapse of citizenship. Policy commentators often criticized the taking away of citizenship
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without notice simply because the obligation to choose citizenship was not fulfilled. That
kind of criticism and arguments in favour of tolerance to multiple citizenship in an era of
globalisation fuelled the legislative change in 2046w the majority of mliiple citizens by

birth may permanently retain their multiple citizenship. Many people who acquire ROK
citizenship after birth may also remain multiple citizens if the laws of their stapeiavf
citizenshipallow. The current law controls and toleratesltiple citizenship in the following
ways.

Option of citizenship

The ROK law imposes on multiple citizens the obligation to choose citizenship. As
mentioned, not all multiple citizens have that obligation. It is only for multiple citizens by
birth and pesons who declared the intention to retain citizenship after marriage, adoption,
acknowledgment or concurrent acquisition of citizenship. Stheelatter type of multiple
citizens are negligible in number, the option of citizenship is practically foipteuttitizens

by birth. The standardeadline for choosing citizenship is the time when the person reaches
the age of 22, but the military obligatioestrictsthe renunciation of ROK citizenship and
hence the choice dbreign citizenshipTo reiteratepersons born abroad to parents who had
no intention of permanent residence abroad may choose foreign citizenship by renouncing
their ROK citizenship only after they getleasd from the military obligation (by
discharging the active duty or by other meansjile persons born abroad to parents who had
the intention of permanent residence abroad may renounce their ROK citizenship3tiefore
March of the yeam which theyreach the age of eighteen after release from the military
obligation. On the other had, one may choose ROK citizenship by renouncing his or her
other citizenship at any timeefore the possible lapse of their ROK citizenship duthé¢o
nonperformance of the obligation thoose citizenship.

One of he most remarkable charggbrought bythe 2010 amendment wdke
introdudion of a pledge not to exercise foreign citizenship inside the RO&nalternative
to the actual renunciation of the foreign citizenshNigt not all multiple citizens by birth can
enjoy this alternative and permangnt&main multiple citizendt is not available to persons
born abroad fronbirth tourism.A personborn in a foreign state while his or her mother, who
had left the ROK in pregnancy, was sojourning in that state for the purpesenafigthe
person theitizenship of that state cannot avail himself or herself of the alternatizel 3(3),
Nationality Act)?*® A person who made the pledge may permanently possess his or her
foreign citizenship without losing ROK citizenship unless he or she commits ahaagds t
contrary to the pledge.

Another change brought by the 2010 amendment was that a person who failed to
choose citizenship, that is, failed to renounce his or her other citizenship (foreign citizenship)
or make a pledge not to exercise foreign citsteém would not lose his or heROK

% The following person is not regarded as a person born from birth tourism.

- A person whose father or mother lived abroad continuously for two geansre, during which the person

was born;

- A person whose father or mother acquired the citizenship, permanent residency or the m@ximuisa /

residence permit of a foreign state before or after the birth of that person and had no habitual iegitence

ROK in that period; or

- A person whose father or mother was living in a foreign state for a certain period when the person was born for
the purpose of study, discharging a public responsibility, performing an overseas assignment, employment, etc.
(art. 17(3), Enforcement Decree for the Nationality Act).
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citizenship right awayThe failure nvites a order to choose citizenship, whigives the
person a chance to retain his or her ROK citizenship by renouncing his or her other
citizenshipwithin a year

Although many ofthe provisions are phrased as if those provisions are concerned
only with cases of multiple citizenship between the ROK and aoaliscountry, multiple
citizens between the ROK and a ius sanguinis country are treated in the same way

Retention of foreiguritizenship after acquiring ROK citizenship

As explained more or less in detail, certain categories of persons who acquire ROK
citizenship by naturalisation or reinstatement of nationality are practically exempt from the
obligation to renounce their otheitizenship, as they can now make a pledge not to exercise
foreign citizenship inside the ROK in lieu of actually renouncing the foreign citizenship. To
repeat, those categories are

a person who acquires citizenship by facilitated naturalisation as thsespf a
citizen

a person who acquires citizenship by special naturalisation or reinstatement of
nationalityby reason of a special contribution to the republic or special talent

a person who was adopted by a foreigner before reaching majority undevitiAeC
acquired foreign citizenship, has continuously lived abroad, racdvers ROK
citizenship by reinstatement of nationality

a person who permanently returned from a foreign state at the age of 65 years or
above and acquires citizenship by reinsteget of nationality

a person who has difficulty in renouncing his or bémner citizenship because of
reasons consisting in the laws and institutions of that foreign state despite his or her
intention to renounce it.

During the debate leading to the 20athendment, the proposal that permanent
residents should be allowed to retain theirginal citizenship when they acquire ROK
citizenship by naturalisation. The idea came up in consideration of the smaller than 20,000
Chinese populationh(iagiao or hwagyg that had immigrated generations beforkhe
majority of the population posse$aiwanese nationality. Policy commentators observed that
many of the ethnic Chinesemmmigrantsadhered to their Taiwanese nationality because of
their loyalty to the country wbh supported them during difficult times and their wish to
maintain a sense of identity. It was argued that the toleration of their multiple citizenship
would help them to integrate into Korean society while preserving their identity. The idea
was incorpaated into a draft act internal to the Ministry of Justice, but was abandoned at the
last stage ofiraftingthe bill.

6.2 Controlling statelessness

ROK citizenship law has the following rulés prevening statelessness.

A citizen cannot renounce his loer citizenshipf he or shavould become stateless

No decision of loss of citizenship can issuedagainst a citizen who has no other
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citizenship.

A person who acquires citizenship by naturalisation or reinstatement of nationality
needs not renounce shior herprior citizenship before he or she acquires ROK
citizenship.

On the other hand, the law has the following gaps and limitations in preventing
statelessness.

A person can acquire ROK citizenship iure soli only if his or her parents are unknown
or dateless and, therefore, becomes stateldssat she fails to acquire iure sanguinis
the citizenship of the state whose citizenship his or her father or mother holds.

A person can lose his or her ROK citizenship acquired through naturalisation or
reinsitement of nationality or ascertained through nationality determination, if he or
she is found to have obtained the ROK citizenshipdegeitor other illegitimate
means, regardless of whether he or she possesses the citizenship of another state.

As poined out, there are casesstatelessvomen who lost their ROK citizenship
because their marriagesere found to be fake andheir naturalisatio; were nullified.
Another group oftateless persons in the R@ke persons alleging to be from North Korea
but refusedprotection under the Act on the Protection and Settlement Support of Residents
Escaping from North Korea odenied recognition as ROK citizens through nationality
determination. Many of them simply cannot prove that they are from North Kéneang
them are persons whom the ROK government regards as having Chinese citizsihshnips
ethnic Koreans in Chinalfaoxianzuor joseonjolk or as Chinese residents in North Korea
(huagiao or hwagyq, but whom the Chinese government does not recognisenmese
citizens (Chung et al 2010: 2227; Kim & Choi 2013: 4147). These are persons of
Oundetermined nationality® in the UNHCR lexicon (Massey. 0§ arealsoa few who
are recognised as citizens of North Korea but do not qualify as citizensROtKeainder the
Nationality Act. An example is a persowho obtainedNorth Korean citizenship iure
sanguinis a matre at a time when the R@Hy recognisedus sanguinisa patre(e.g. the
complainant in Constitutiad Court 2000. 8. 31. 97HeonGalZhat p&son may be de facto
stateless, because he is a citizen of the DPRK, but is unwilling to avail himself of the
protection of the DPRK. But it is meaningless to distinguish betweenrdeand de facto
statelessness this casebecause, from the ROK poiot view, the DPRK is not a state and
its citizenship is not validlThere are also a few stateless persons from other parts of the world,
while de facto statelessness arising from the insufficiency of birth registraioosg
children born to asylum seekeand undocumented migrants is outside of the scope of this
report.

Although the ROK is a state party to the 1954 Convention on the Status of Stateless
Persons, few legislative efforts have been made to bring the convention rules and standards
into law ard practice. Neitherdoes the government seriously consider accessioimeo
Convention on the Reduction of Statelessness (Chung et al. 2010; Choi 2010).
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7. Agendasfor future reform

7.1Citizenship policies19982016

The ROK ha gone through four gssidencies since th@g revision of the citizenship law in
1997 B Kim Daejung (19982003) Roh Mocehyun (20032008) Lee Myungbak (2008
2013) and Park Geuhye (2013present) The colours of the four administrations have
differed and the challenges thieave faced have shaped their policies in different ways.

The Kim Daejung administrationdid not try to make many changes to the
Nationality Act which had been substantially revisgdingthe Kim Youngsampresidency
The biggest challenge to tlegizenshippolicy of the Kim Daejung government came from
relations wih the ethnic diaspora in China, wheret#tse direction of nationality
administration had already been laid down by way of Guidelines on the Nationality Affairs of
Coethnics from China thgear before its inauguration. The Kim Daeg administration
focused more on developing a special -gdizen ethnonational membershigtatus
(ethnizenship in Baub3ckOs terminology, Bauld%@87 Lee 2018) than using citizenship
law as a policy tool formanaging relations with coethnic¥he strengthened forces of
globalisation in the wake of the Asian Financial Crpi$ pressure on immigration law, but
the pressure was hardly translated into citizenship law.

The Roh Moehyun presidency was charactedsby heightened concern with
human rights. The multicultural family policy, a term for a policy of supporting marriage
migrants and their familiegntailedchanges to the citizenship laive.g. the widening of
facilitated naturalisation for marriage magits. The Roh administration inherited many
agendas from the Kim Dgang government and completed some of the changes that had
started, such as the amendment of the Overseas Koreans Act and the implementation of
another form of ethnizenship byay of theWorking Visit scheme for coethnics from China
and the former Soviet UniofLee 2012) It also institutionabed permanent residency,
precipitated by campaigns to promote the rights of Chinese resitersgiag. While the
forces of globalisation coupled it humanrights concern put pressure far further
liberalisation of citizenship law, many agendas remained at the policy discourse level, such as
the toleration of multiple citizenship. In the meantime, the conservative lawmaker Hong Joon
Pyo initiated @ amendment for restricting the renunciation of citizenship in the name of
blocking the evasion of military servicds has been seen, the 2005 amendrfeants a
significant part of the option rules in the current law.

Lee Myungbak, the first conservaty president in ten years, came up with a
citizenship policy closely related with his econcfirgt idea and national competitiveness
policy. Theremarkablechange to the Nationality Aat 2010 derived from the preoccupation
with promoting competitivenessshile many elements adopted in that amendment had been
on the agenda of policy discourse under the Roh-Mam presidencyThe change in the
citizenship law did not amount to an introductioniw$ pecuniaeor investor citizenship
(Dzankic 2012), but peranent residency was used as a blatant lure for investments, while
the citizenship law also went as far as introducing a special talent privilege in naturalisation.

The Park Geuye presidency shows the least interest in citizenship and
immigration poliy among the four.lts citizenship and immigration policy has been
substantially coloured with its concern with national security and social order. Accordingly,
many restrictive rules and standards have been introduced through delegated legislation,
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adminidrative rules and guidelines, such as the doubling of the threshold for livelihood in
ordinary naturalisationThe government has been campaigning for a strengthened national
identity of naturalised citizens. It is also planning to restructure theawidatatus of stay
system with a view to limiting naturalisation application toeatainlimited statuses of stay

or even to permanent residency only.

7.2 Agendas for future reform

The following agendas have come up through the policy discourses of tHevgaty years
and await further developmeandlegislative efforts

Introduction of ius soli

During the Roh Moéhyun presidency, the Ministry of Justice discussed a number of issues in
anticipation of a reform of citizenship law and policy. Among theerewthe toleration of
multiple citizenship and the introduction of a modified form of ius $aduble ius soli and
acquisition iure soli conditional on visa types were discussed, while ius soli after birth was
not recommended. While multiple citizenshigaade its way into the law, the ius soli idea
disappeared from reform discours¥et further discussion is needed for reaching a
conclusion for a middle range policy. BEast the widening of the exceptional ius soli in the
current law should be considered.

Residence status agrerequisite for naturalisation

It is an established case law principle that no particular visa type is precluded when judging
whether the minimum domicile period requirement has been fulfilkag. the courts
simultaneously take thposition that which visa the applicant has can be considered as a
determining factor in deciding whether tppaovenaturalisationThis practically allows the
administration to exclude the holders of certain viaad statuses of stay. Nevertheless,
immigration officials fear that guestworkers ahd holders ofotherlimited-term visas might

fulfil the minimum domicile period requirement by various meansabtdin citizenship by
naturalisation This fear is a partial reason for the Ministry of Justiceptan to make
permanent residency prerequisite for applying foordinary and facilitated naturalisation.

One argument in favour of this plan points to the fact that the same duration of residence
(five years) is required for ordinary naturalisation dodsome of the standard routes to
permanent residency. The counterarguncentendghat the same residence requirement for
citizenship and permanent residenaypd a choice between the twe,not an anomaly and

even normal in Europe after the adoptiofi the LongTerm Residen Directive
(2003/109/EC). Critics also point out that by making permanent residem@requisite for
naturalisationthe law would make naturalisation take a longer time, while five years is
sufficient foracquiring necessary linkend knowledge for becoming a member of that state
(Lee 2014: 44442; see BaubSck & Perchinig 2006: 448@n alternative would be to
reclassify all visas and statuses of stay into the immigrant or residence type and non
immigrant or norresident type andpen the gate afaturalisatioronly to the former
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Limiting dscretionin decisiors on naturalisation / reinstatement of nationality

The administrativelecisionof approvwng naturalisation in the ROK is discretionary. There is

no naturalisation as of gint. This may not be unique compared with many European
countries (Waldrauch 2006: 1349). Courts exercise examination of whether there was
Odeviation and abuse in discretion® and annubgrtigcisions. One standard ish@ther

there is a special rean not toaccept the applicant as a member of the citizZenviich isa
tautological criterion that should be applied in a nuanced manner in each case (Seoul
Administrative Court 2013. 10. 24. 2012GuHap33317). While a-lbgsase approach is
inevitable in reasonableness scrutingonflicting decisions are often made by different
benches in the same court (e.g. Seoul High Coalignment in the making of case law is an
agenda for future reform.

Greater tolerance to multiple citizenship

Whereas the 201@mendment successfully opened up the way for toleration of multiple
citizenship, there are campaigns for widening the scope of allowing multiple citizenship. It is
likely that the age threshold for return migrants to acquire citizenship by reinstatedment o
nationality without renouncinthe prior citizenship will be loweredOn the other handhe
automatic loss of citizenship upon the acquisition of foreign citizenship is likely to go
unchallenged a little longer in spite of strong campaignsnigrantan the United States.

Release from citizenship

While therestraint on the renunciation of citizenship by mesident citizens from the age for
enlistment until release from the military obligation has been declared constitutional, the
restraint on releasfrom citizenship for all multiple citizens, whether resident ormsndent,
except when exercising the option of citizenship has not been challenged inTdosirt.
restraint on the freedom of release from citizenship for-nesident citizens should be
examined in light of constitutional law and international human rights norm.

Limits on the nullification of naturalisation

As mentioned, there is no temporal limit on the administrative decision to nullify
naturalisation on account of decet other ilegitimate acts A reasonable statute of
limitations is neededt will contribute to reducing statelessness.

Reductiomrand managemerf statelessness

An advisory researcheportfor the Ministry of Justicen 2010 called for accession to the
Convention o the Reduction of Statelessnesse effect of which will be a mandatory
expansion of ius soli to the extent of granting ROK citizenship to all pebgwnsn the ROK

who would otherwise be statele3he same research suggested thatROK comply with

the standards provided for by the Convention Relating to the Status of Stateless Persons by
legislative means The report also called for the establishment of a procedure for
identification and recognition of stateless persamsich it recommended to foria part of

asylum administration (Chung et al. 2010
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Reform of the nationality determination procedure

The above report recommended that nationality determination should be calibrated. The
current ‘non-possession’ decision should be broken down into i) rejection on account of the
possession of foreign citizenship, ii) declaration of inability to identify nationality, and iii)
recognition of statelessness.
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