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But to live outside the law, you must be honest 
I know you always say that you agree 

 
"Absolutely Sweet Marie" 

 
Bob Dylan 
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Introduction 

For an already considerable number of years, scholars have dealt with the pressure 

that the leverage of corporations puts on the international legal system.  Their growing 

power has contributed to the intermingling of public and private law and the search for 

wider definitions of international law.1  There has been much discussion on the nature of 

the substantive body of law applicable to international economic transactions.  Some 

authors have considered it as extension of international law,2  while others have seen it as 

a sui generis legal system.3  Nevertheless, a common feature of the commentary 

surrounding this body of law is a strong assertion that the law should take notice of the 

                                                 
1 These critiques have been ongoing for a number of years.  Wolfgang Friedmann observed that the strict 

separation between public and private law rested on a distinction of spheres of activities characteristic of 

the laissez-faire philosophy.  See WOLFGANG FRIEDMANN, THE CHANGING STRUCTURE OF 

INTERNATIONAL LAW 223 (1964).  Ijalaye pointed out that the influx and activities of private 

corporations in areas formerly reserved for traditional subjects of international law have inevitably led to 

the suggestion that it is no longer attractive to say that public international law and private law respectively, 

have fields of application that are clearly and even inflexibly defined and which are determined by a prior 

or conceptualistic reasoning, such as the formula that public international law is applicable only as between 

international persons or that relationships between international persons are necessarily subject to public 

international law. DAVID ADEDAYO IJALAYE, THE EXTENSION OF CORPORATE PERSONALITY 

IN INTERNATIONAL LAW 233 (1978).  Jessup defined international law or the law of nations as the law 

applicable to states in their mutual relations and to individuals in their relations with states.  International 

law may also be applicable to certain interrelationships of individuals themselves, where such 

interrelationships involve matters of international concern.  PHILIP C. JESSUP, A MODERN LAW OF 

NATIONS, AN INTRODUCTION 17 (1958).  Friedmann argued that the neat distinction between the 

categories of public/private international law has long ceased to be expressive of the realities of 

contemporary municipal as well as international law, even though the distinction still dominates the 

teaching curricula of law schools.  Wolfgang Friedmann, The Uses of General Principles in the 

Development of International Law, 57 AM. J. INT’L L 279, 281 (1963). 
2 F.A. Mann, Reflections on a Commercial Law of Nations, 33 Brit. Y. B. Int’l L. 20, 20 (1957), McNair, 

The General Principles of Law Recognised by Civilised Nations, 33 Brit. Y. B. Int’l l. 1 (1957). 
3 PHILIP C. JESSUP, TRANSNATIONAL LAW (1956).  Schmitthof, International Business Law: A New 

Law Merchant, 2 Current Law and Social Problems 129 (1961). 
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fact that private corporations are now active participants in areas formerly reserved for 

the traditional subjects of international law.4  Jessup, for example, pointed out that it was 

necessary that the old concepts be constantly re-examined from a viewpoint that is 

unfettered by a blind acceptance of traditional classifications and labels in order to match 

the developments occurring in reality.5  In fact, a legal response to the rise of private 

economic actors in the international legal system requires a critical look at the usefulness 

and relevance of the legal categories (international/municipal; private/public or even 

law/non law) in which we have been educated.  Indeed, the rise of TNCs throws into 

confusion classical legal notions such as the sovereignty and impermeability of the 

various legal orders.  While the legal substratum of these private organisations, composed 

of a wealth of corporations, contracts and property rights is fragmented in the positive 

law of states, the existence of these organisations, each with its unity of command, logic 

and rules challenges our understanding of law as a phenomenon intrinsically based on 

states.6 

The question of how private and public law interact, or should interact, is 

especially relevant to the issue concerning corporate responsibility in the area of human 

rights.  The discussion about human rights is occupying many new fields.  From the NGO 

forum, to scholarly writings and international organizations, human rights have now 

jumped to boards of directors and stock exchange quotations.  These developments prove 

that the human rights discourse is being channelled into new areas.  Earlier, human rights 

were the province of philosophy and the law, prominent in political theory, and in 

constitutional jurisprudence.  Following the Second World War, human rights have 

become a matter of international law and international relations.7  Now, they also seem to 

                                                 
4 Ijalaye, supra note 1 at 241. 
5 Philip Jessup, The Concept of Transnational Law: an Introduction, 3/1 Colum. J. Transnat’ l L. 1 (1964). 
6 Jean-Philippe Robé, Multinational Enterprises: The Constitution of a Pluralistic Legal Order in 

GLOBAL LAW WITHOUT A STATE 45, 45 (Gunther Teubner ed. 1997). 
7 LOUIS HENKIN, THE AGE OF RIGHTS 13 (1990). 
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be entering the province of business.  Paraphrasing Louis Henkin, corporations “today do 

not feel free to preach what they may persist in practicing.”8 

Although from the sixties on, there has been a huge body of literature envisaging 

the international regulation of transnational corporations, the issue has now been 

specifically linked to human rights following the trade and investment liberalisation 

trends of the 1990s.  This is because the world’s economic restructuring has reshaped the 

relationship between private actors and the state, reducing the latter’s bargaining power 

and increasing inequalities at the international level.  These phenomena have prompted 

the emergence of what Delmas-Marty has called non-law zones.9  This term accurately 

describes the inadequacy of the human rights system for dealing with the rise of private 

actors, as in many occasions, there is no correspondence between the obligation holders 

under human rights treaties and those who have the leverage to modify a concrete human 

rights situation. 

The conditions under which corporations exert their production or consumption 

activities may cause or exacerbate human rights problems.  The UN Sub-Commission on 

the Protection and Promotion of Human Rights has identified a number of internationally 

recognised human rights, such as self-determination over natural wealth and resources, 

the right to an adequate standard of living, the right to employment and to enjoy just 

conditions of work, among others, which are affected by the activities and working 

methods of transnational corporations.10  Some of the violations disproportionately affect 

                                                 
8 Id. at x.  According to Professor Henkin, “governments today do not feel free to preach what they may 

persist in practicing.”  Id. at x (emphasis added). 
9 MIREILLE DELMAS-MARTY, TROIS DÉFIS POUR UN DROIT MONDIAL 16 (1998). 
10 UN Sub-Commission on the Promotion and Protection of Human Rights, The Realization of Economic, 

Social and Cultural Rights.  The Relationship between the Enjoyment of Human Rights, in particular 

International Labour and Trade Union Rights and the Activities of Transnational Corporations 

(Background Document prepared by the Secretary General), E/CN.4/Sub.2/1995/11 § 89.  For a full 

analysis of the human rights issues involved, see § 89-144. 
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developing countries, children, minorities and women who work in unsafe and poorly 

paid production jobs as well as indigenous peoples and vulnerable communities.11 

These facts find no translation in positive international human rights law.  

Although its focus has been enlarged to cover private violations, human rights law still 

reflects the traditional conception according to which, states are the creators and 

addressees of human rights norms.  The main purpose of human rights law is to protect 

individuals against the arbitrariness of the state.  The importance of investors in the 

international sphere underscores that the current system does not provide a solution to all 

these problems.  Companies are not subject to international legal obligations but it 

becomes increasingly difficult for them to claim absolute irresponsibility, not just in 

ethical but sometimes even in legal terms.  A new area of legal uncertainty has appeared; 

the limits between normative and ethical obligations have blurred.  The mismatch 

between positive law and societal demands is the main object of this thesis.  The 

evolution of practice is likely to put even more pressure on the system because on the one 

hand, there is an increasing tendency of human rights norms to regulate issues in the field 

of private relations,12 and, on the other, there has been a shift in the corporate discourse, 

acknowledging the human rights responsibilities of business, although mainly on a 

voluntary basis. 

Corporations’ international human rights duties are in a stage of rudimentary 

development.  At this point, the lack of a comprehensive international legal regulation of 

corporations is due to the lack of political will on the part of states rather than to the 

existence of theoretical barriers to the imposition of direct international obligations to 

non-state actors.  Nonetheless, the abundant, although scattered, initiatives that have 

proliferated as a result of social pressure have opened the path for new developments.  As 

a result, human rights law has the potential of growing vertically, through the continuing 

expansion of human rights obligations among non-state actors, and horizontally, through 

                                                 
11 UN Sub-Commission on the Promotion and Protection of Human Rights, Draft Universal Guidelines for 

Companies, Introduction, E/CN.4/Sub.2/2001/WG.2/WP.1 (2001) § 3. 
12 See generally ANDREW CLAPHAM, HUMAN RIGHTS IN THE PRIVATE SPHERE (1993). 
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the development of the extraterritorial jurisdiction of home states in the human rights 

dealings of legal persons. 

The oil industry is particularly well-suited to represent the paradoxes and 

complexities of this debate.  The oil industry has been described as the greatest example 

of an industry dominated by transnational corporations.13  The emergence of giant oil 

groups such as Standard Oil was due precisely to the change of corporate laws in 

America to permit inter-company ownership.  Indeed, the industry has been for a long 

time the archetypal transnational business, given the international character of its 

operations and its geographical spread determined by geology and market.14  Moreover, 

in the twentieth century, oil and gas became the dominant sources of world energy 

supply.  Even if at the end of the century, energy sources have become diversified, 

consumers continue to be dependent on supplies from Third World countries, where oil 

remains the principal economic asset.15 

Oil companies have been accused of supporting dictatorial regimes, using 

repressive armed forces to their own benefit and externalising the costs of oil production 

on host communities that seldom receive a fair share of the benefits.16  However, in the 

last few years, corporate discourse has experienced an unprecedented shift.  Companies 

now seem to be aware that the traditional “mind your own business” stance cannot be 

publicly maintained without suffering adverse marketing consequences.17   

                                                 
13 Asbjørn Eide, Globalisation and the Human Rights Agenda: The Petroleum Industry at a Crossroads in 

HUMAN RIGHTS AND THE OIL INDUSTRY 25, 28 (Asbjørn Eide, Helge Ole Bergesen and Pia 

Rudolfson Goyer, eds., 2000). 
14 Sir Geoffrey Chandler, The Responsibilities of Oil Companies in Asbjørn Eide, Helge Ole Bergesen and 

Pia Rudolfson Goyer (eds.), supra note 13 at 5, 5. 
15 Id. 
16 See generally Asbjørn Eide, Helge Ole Bergesen and Pia Rudolfson Goyer (eds.), supra note 13. 
17 See, e.g., SHELL INTERNATIONAL LIMITED, THERE IS NO ALTERNATIVE: SHELL ON SUSTAINABLE 

DEVELOPMENT, available at http://www.shell.com/home/media-en/downloads/publications/there_is_no 

_alternative_12072002.pdf (last visited Sept. 23, 2002). 
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For better or for worse, codes of conduct have been adopted in an attempt to 

respond to the mounting pressures on corporations to acknowledge, measure, and 

disclose their broader social responsibilities.  The response is very patchy due to the lack 

of a legal framework regulating companies’ duties and the lack of enforcement 

mechanisms, other than public pressure, and, occasionally, the threat of sanctions by 

home governments.18  

Terminology 

Legal instruments and scholarly writings use a number of different definitions to 

refer to companies undertaking a variety of operations across national borders.19  

Economists have favoured an all-embracing formula, defining as a multinational 

enterprise, any corporation “which owns (in whole or in part), controls and manages 

income-generating assets in more than one country.”20  This definition refers to an 

enterprise that would not merely have a financial stake in a foreign venture but also 

managerial control, thus excluding those holding only a portfolio investment. 

The UN initially adopted the term “multinational corporations” to mean 

enterprises that owned or controlled production or services facilities outside the country 

in which they were based.  Such enterprises could also be co-operatives or state-owned 

entities. However, during discussions of the Report at the 57th Session of the ECOSOC in 

1974, several representatives argued in favour of the term ‘transnational corporation,’ 

                                                 
18 As one commentator points out, “one could easily write a book describing the vast variety of codes that 

are being advocated by groups of all persuasions.  However, one would be hard pressed to write more than 

a few pages if one were to report the research evidence of the effectiveness of these codes, as to intended 

outcomes, verification of claims, made . . .and above all, evidence of their sustained relevance and viability 

under various cultural and political frameworks, economic and competitive industry conditions and 

institutional organisational constraints.”  S. Prakash Sethi, Gaps in Research in the Formulation, 

Implementation and Effectiveness Measurement of International Codes of Conduct, in GLOBAL CODES 

OF CONDUCT: AN IDEA WHOSE TIME HAS COME 117, 119 (Oliver F. Williams ed., 2000). 
19 As Vagts pointed out, the law has no comfortable definition for this business reality.  Detlev F. Vagts, 

The Multinational Enterprise: A New Challenge for Transnational Law, 83 Harvard L. Rev. 743, 743 

(1970). 
20 PETER MUCHLINSKI, MULTINATIONAL ENTERPRISES AND THE LAW 13 (1999). 
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which, in their opinion, expressed better the essential feature of the operation across 

national borders than did the term ‘multinational’.21  In response to this opinion, the 

ECOSOC adopted the term ‘transnational corporations’ for the purposes of the UN 

programme on multinational enterprises.  From that moment on, what economists called 

multinationals were called transnationals in UN parlance.22  The failed Draft UN Code of 

Conduct for Transnational Corporations and, more recently, the Working Group on TNCs 

created within the UN Sub-Commission have kept the same terminology. 

The OECD Guidelines for Multinational Enterprises and the ILO Tripartite 

Declaration on Multinational Enterprises and Social Policy, while refusing to give a 

specific definition, indicate that they refer to a broad notion of enterprise as an economic 

unit, involving four main elements: several legal entities carrying out international 

activities, subject to a common control determinant to the corporate strategy and the 

distribution of responsibilities.  Whether they are private or publicly owned is irrelevant 

for their consideration as multinationals.23 

                                                 
21 Id. 
22 Id.  See also C.D. Wallace, THE LEGAL CONTROL OF MULTINATIONAL ENTERPRISES 10-13 

(1983).  See also GEORGE WILLIAM DAVENPORT, CONTROLLING THE MULTINATIONAL 

CORPORATIONS: A CHALLENGE FOR INTERNATIONAL LAW AND THE INTERNATIONAL 

COMMUNITY (1979). 
23 According to the 1976 OECD Guidelines (last amended, 2000) “[a] precise definition of multinational 

enterprises is not required for the purposes of the Guidelines.  These usually comprise companies or other 

entities established in more than one country and so linked that they may co-ordinate their operations in 

various ways.  While one or more of these entities may be able to exercise a significant influence over the 

activities of others, their degree of autonomy within the enterprise may vary widely from one multinational 

enterprise to another.  Ownership may be private, state or mixed.  The Guidelines are addressed to all the 

entities within the multinational enterprise (parent companies and/or local entities).  According to the actual 

distribution of responsibilities among them, the different entities are expected to co-operate and to assist 

one another to facilitate observance of the Guidelines.”  The OECD Guidelines for Multinational 

Enterprises were adopted by the OECD Council of Ministers on 21 June 1976 (updated in Jun. 27, 2000), 

The OECD Guidelines for Multinational Enterprises at www.oecd.org (last visited Sept. 10, 2004).  The 

ILO Principles are drafted in very similar terms.  “Multinational enterprises include enterprises, whether 

they are of public, mixed or private ownership, which own or control production, distribution, services or 
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Throughout this piece, I will use the term transnational corporations in a broad 

sense, following the approach taken by the UN Sub-Commission.24  The term will be 

used to cover an economic unit incorporated under different legal personalities and 

subject to a common command.  The UN Sub-Commission Norms intend to be applied to 

transnational corporations and “other businesses,” including therefore, those entities 

carrying out business merely within a national context.  Given the universality of human 

rights concerns, there are powerful reasons to include all businesses in a human rights 

study. I will, however, restrict my analysis to transnational corporations.  This choice is 

due to the legal specificities of their international activity and their dominance in 

petroleum markets, which is the main focus of my thesis.  This, of course, does not 

exclude the proposition that whatever legal principles may be developed and applied to 

TNCs may be relevant to other groups, including national companies. 

 

                                                                                                                                                 
other facilities outside the country in which they are based. The degree of autonomy of entities within 

multinational enterprises in relation to each other varies widely from one such enterprise to another, 

depending on the nature of the links between such entities and their fields of activity and having regard to 

the great diversity in the form of ownership, in the size, in the nature and location of the operations of the 

enterprises concerned.  Unless otherwise specified, the term “multinational enterprise” is used in this 

Declaration to designate the various entities (parent companies or local entities or both or the organisation 

as a whole) according to the distribution of responsibilities among them, in the expectation that they will 

co-operate and provide assistance to one another as necessary to facilitate observance of the principles laid 

down in the Declaration.”  International Labour Organisation, Tripartite Declaration of Principles 

concerning Multinational Enterprises and Social Policy at www.ilo.org (last visited Sept. 10, 2004). 
24 See UN Sub-Commission, The Realization of Economic, Social and Cultural Rights.  The Relationship 

between the Enjoyment of Human Rights, in particular International Labour and Trade Union Rights and 

the Activities of Transnational Corporations, supra note 10 § 4.  The question of which companies would 

be the addressees of the Norms on the Responsibilities of Transnational Corporations and Other Business 

Enterprises with Regard to Human Rights was widely debated during the drafting of the Norms.  Finally, it 

was decided that, although the Norms would define trasnational corporations and focus their attention on 

transnationals, they would be written so as to include all business entities.  See David Weissbrodt and 

Muria Kruger, Norms on the Responsibilities of Transnational Corporations and Other Business 

Enterprises with Regard to Human Rights, 97 Am. J. Int’l L. 901, 907-912 (2003). 
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Methodology 

Although, as it will be shown below, many corporate social responsibility 

initiatives tend to take a “damage limitation” stance, the phenomenon is, however, a very 

broad one and it is being studied from the point of view of very different disciplines and 

approaches. 

From the point of view of world politics, the development of human rights 

responsibilities of companies cannot be dissociated from the phenomenon of 

globalisation, which, as Clapham points out, has become a buzzword, meaning “all things 

to all people.”25  Because, on the one hand, the phenomenon has made evident the huge 

power of economic actors and on the other, it has increased inequalities, allowing TNCs 

to act as a siphon for wealth and resources.  Moreover, the dissociation between  - the 

more traditional - focus on  political power (the state structures) and economic power has 

been accentuated.26  The parallel authority exercised by companies is not subject to 

accountability through the traditional channels of representative democracy.  It is in this 

context that the discussion on more effective forms of international governance is taking 

place. 

                                                 
25 Andrew Clapham, Globalisation and the Rule of Law, 61 Review of the International Commission of 

Jurists 17, 17 (1999). The term globalisation has become a buzzword to encapsulate some of our 

amazement and apprehension as we enter the next millennium.  The fascination with the term seems to 

stem from the fact that it means all things to all people.  See also Statement by the Committee on Economic 

Social and Cultural Rights, May 1998, UN doc. E/C.12/1998 (May 11, 1998). 
26 SUSAN STRANGE, THE RETREAT OF THE STATE: THE DIFFUSION OF POWER IN THE 

WORLD ECONOMY 65 (1996).  As Strange points out, “[w]hile TNCs do not take over from the 

government of states, they have certainly encroached on their domains of power.  They are increasingly 

exercising a parallel authority alongside governments.”  Id. 
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Management scholars are trying to ascertain how companies could successfully 

satisfy the three components of the triple bottom line (social, environmental and 

economic) while remaining viable companies.27 

Other issues, such as the geopolitics of oil cannot be neglected, especially in the 

post-September 11 scenario.  Indeed, the development of responsible policies by many 

companies is not incompatible with the need to ensure regular and affordable oil supplies 

from new exporters, since the situation in traditional ones has become increasingly 

volatile.28 

Placing ourselves in the legal field, the contents of the current thesis underscore 

other problems in the international legal system.  In legal terms, this is translated into the 

mismatch between a system of international law based on states and its insufficient 

capability to regulate the conduct of non-state actors at an international level.29  It has 

been insistently said that international law finds itself at a crossroads, in a moment of 

shift away from the normativisation of interstate relations and the increasing 

                                                 
27 The phrase was used for the first time by John Elkington in 1994.  For a discussion on the difficulties to 

conceptualise the relations between the three components, see SIMON ZADEK, THE CIVIL 

CORPORATION 105-111 (2004). 
28 For an essay advising a comprehensive US energy policy including a development aid aspect, see 

Timothy E. Wirth, C. Boyden Gray and John D. Podesta, The Future of Energy Policy, Foreign Aff. 132 

(Jul./Aug. 2003). 
29 PHILIP ALLOTT, EUNOMIA: NEW ORDER FOR A NEW WORLD (1st ed. 1990).  As Allott pointed 

out in the preface to his first edition of Eunomia, "[i]n a world of an emerging universal economy...and a 

world in which major economic actors act economically on a global scale, with profound social and 

economic effects in the countries were they operate, we are facing problems similar to those which arose 

when national societies in different ways and at different times produced within themselves modern 

industrial and commercial economic systems of rapidly increasing complexity and sophistication, with 

enormously increased aggregates of collective social energy under the impact of urbanisation and with the 

escalating wealth and power of an urban middle class.  The challenge of such social reconstruction at the 

level of international society will not be the same challenge in all respects but it will certainly be no less 

difficult.  Id. at preface, p. xx. 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 22

normativisation of the relations between groups and individuals.  Thus, international law 

could evolve from the law of peoples to the law of world citizens.30 

Indeed, international law is no longer justified as the provision of legal rules 

governing the coexistence between states, but as the search of values applicable to the 

international community.31  The events following September 11 have further contributed  

to the increased questioning of the role of international law.32 

The densification of transnational society has given rise to the proliferation of a 

plurality of regimes that cannot be considered as deriving from interstate norms and yet, 

have an international reach.33  This phenomenon can be included among the 

developments that threaten the unity of international law, both in its formal and material 

dimensions.34 

                                                 
30 Florian Hoffman, Watershed or Phoenix From The Ashes ? – Speculations on the Future of International 

Law after the September 11 Attacks, 2 German J Int’l L. No. 16 p. 2 (Oct. 2001) (referring to J. Habermas, 

"Bestialität und Humanitaet – Ein Krieg and der Grenze zwischen Recht und Moral-" in Die Zeit, 18, 

1999). 
31 See the discussion in Pierre-Marie Dupuy, L’Unité de l’Ordre Juridique International, 297 RCADI 4, at 

35-41 (2002).  See also the discussion on the emergence of community obligations and community rights, 

in ANTONIO CASSESSE, INTERNATIONAL LAW 15-18 (2001). 
32 Dupuy, L’Unité de l’Ordre Juridique International, supra note 31 at 37-38. 
33 Robé, supra note 6 at 54-55.  As Robé points out, prior to the present densification of transnational 

society, it was possible to analyse all the developments in civil society as deriving from state norms.  One 

could consider that each norm created by civil society became a norm of the state because its creation was 

made possible as a consequence of the creation of property rights and the acknowledgement of freedom of 

contract, thus, as a consequence of state norms.  In such a conception of the primacy of state law, the trans-

state level would have no legal existence, since it would only be a projection of the rules created by partial 

groups in transnational society, without going through the interstate networks of communication.  Such 

reasoning becomes more difficult to sustain in the modern globalised world which increases civil society's 

autonomy to a point where the theory of the absolute sovereignty of the state is in fact unsustainable (when 

Robé refers to civil society, he is in fact referring to private economic actors).  Id. at 55.  See also R.J. 

Dupuy, Le Dédoublement du Monde, 100/2 Revue Générale de Droit International Public 313 et seq 

(1996). 
34 On these threats, see Dupuy, L’Unité de l’Ordre Juridique International, supra note 31 at 40. 
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The commercial enterprise is the paradigmatic example of this phenomenon: 

whereas it constitutes a unit in economic and social life, positive law is not in a position 

to assemble its various components in a unitary construction.  It is an extraordinary 

paradox that the greatest challenge to state sovereignty comes from organisations having 

no existence in law.35 

Human rights law is lagging behind this phenomenon.  Its elaboration as a 

safeguard against the threat to freedom posed by the state took place in a moment in 

which the power formerly existing in constituencies such as the nobility, merchants, 

crafts and other bodies, had been placed in states.36  The outcome would have not been 

the same if power had been concentrated (or dispersed) in other actors.  As Friedmann 

prophetically pointed out: [a]re we in the process of another dialectic reversal?37 

The objective of this thesis is three-fold.  First, corporate social responsibility 

developments in the oil sector will be used to understand the main clashes outlined 

above: the insertion of economic activities in international law and particularly, in human 

rights law and the existence of non-law zones.38  The objective of this assessment is not 

to produce a systematic evaluation of all the norms in international law dealing with 

corporations or with the extension of human rights norms to private actors.  Neither it is 

to describe all the examples concerning self-regulation, since they are mushrooming 

                                                 
35 Phillip I. Blumberg, The Corporate Entity in an Era of Multinational Corporations, 15 Del. J. Corp. L. 

283, 285 (1990).  Corporations law is breaking down in the US because of the increasing tension between 

the conventional view of each corporation as a separate legal entity irrespective of its interrelationships 

with its affiliated corporations (entity law) and the economic reality of a complex industrial society 

overwhelmingly conducted by corporate groups: parent companies, sub-holding companies, and 

innumerable subsidiary companies collectively conducting worldwide integrated enterprises.  The 

predominance of such powerful multinational corporate complexes is creating irresistible pressures for the 

development of new legal concepts to impose more effective societal controls than those available under 

traditional entity law reflecting the society of centuries ago. 
36 WOLFGANG FRIEDMANN, LAW IN A CHANGING SOCIETY 321 (1972). 
37 Id. 
38 Chandler refers to the example of oil extraction in Angola, where perfectly legal transactions such as the 

bonus payments fuelled the ongoing civil war.  Chandler, supra note 14 at 16. 
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every day.  The idea is rather to offer an explanation of the clashes between law and 

reality and on the evolution of informal regimes when legal structures are outdated and 

insufficient. 

Secondly, the analysis of the interaction between formal and non-formal 

instruments also underscores the problem of legal asymmetries between the conferral of 

rights and duties in international law.  Scattered initiatives are not enough to compensate 

the asymmetries.  Corporate activities need to be brought under a human rights 

framework that should be based on the principle of parallelism between international 

rights and duties. 

Thirdly, proposals for legal reform will be advanced to allow for more visibility 

of the impact of corporations on human rights matters and the improvement of 

mechanisms for monitoring this impact.  These proposals will be made with an awareness 

of the limitations of both positive law itself and of the tools provided by the instruments 

of formal legal analysis and reasoning. 

The proliferation of new forms of self-regulation, partnerships and other 

frameworks outside the statutory realm raises a question as to what the role of legal 

analysis should be.  A strict positivistic approach would be to consider these 

developments as non-law or as a threat because they add even more confusion to the 

already uncertain hard/soft law, de lege lata/de lege ferenda categories, therefore 

“launching the normative system on an inexorable drift toward the relative and the 

random.”39  In 1983, one commentator considered that jurists should react before the 

perverse increase of relative normativity was consolidated in the international legal 

                                                 
39 Prosper Weil, Towards Relative Normativity in International Law?, 77 Am. J. Int’L L 413, 441 (1983).  

To P.M. Dupuy, a strictly positivistic legal analysis would involve the following features: (i) only the 

manifestations of the real international law subjects (states) would be the object of analysis; (ii) only the 

traditional sources would be considered, with a preference for treaties; and (iii) there would be no hierarchy 

between the different sources, since only the will of the states is law; and (iv) the problem of time is 

reduced to the mere solution of a technical problem: lex posterior derogat priori.  See Dupuy, L’Unité de 

l’Ordre Juridique International, supra note 31 at 29-30. 
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system.40  An adequate reaction, however, does not seem to be to cling onto existing 

categories in the hope that they will resist the pressure of new factual developments.  This 

would not be helpful for both theoretical and practical reasons.  Any legal system loses 

relevance if it has no close relation to real life, and the international legal system - being 

no exception to this - depends on its adequate reflection of reality for its viability.41  On 

the other hand, disregarding, for the sake of legal certainty, legally relevant facts that do 

not constitute legally binding law is counterproductive for the maintenance of legal 

security within a normative system.  If no law is developed to regulate a particular 

phenomenon, the consequence will be the proliferation of alternative sources of self-

regulation, which will add more to relative normativity. 

International human rights law would not have become a central element in the 

international legal system if it had not transgressed many immutable formal international 

law barriers, eroding the, until then, sacrosanct principle of absolute sovereignty in 

internal affairs.  As Henkin put it, human rights law has shaken the sources of 

international law, reshaped its character, and enlarged its domain.42  Furthermore, 

positivistic arguments defending the unchanged maintenance of existing categories do not 

sound very convincing, since those very same lawyers claiming to use a positivistic 

approach have also defended the stretch of formal legal categories to further 

corporations’ rights.43  

Thus, when starting this project, I found myself confronted with a dilemma.  It is 

acknowledged that a formal study of the law does not capture all the nuances of this 

confusing scenario.  Other approaches that completely challenge formal legal categories, 

such as the distinction between legal/non legal or subject/actor would probably provide a 

much more accurate understanding of the corporate social responsibility (CSR) 

                                                 
40 Weil, Towards Relative Normativity in International Law?, supra note 39 at 442. 
41 Jonathan Charney, Transnational Corporations and Developing Public International Law, 1983 Duke 

L.J. 748. 
42 Louis Henkin, Human Rights and State Sovereignty, 25 Ga. J. Int’l. & Comp. L. 31, 36 (1995/96). 
43 Prosper Weil, Problèmes Relatifs aux Contrats Passés entre un Etat et un Particulier, 128 RCADI 95, 

187-188 (1969-III). 
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phenomenon.  This is particularly the case of legal pluralism, which allows one to analyse 

the formation of separate normative communities on the basis of the binary code 

legal/non legal, as opposed to reliance on formal sources of law production44 or the New 

Haven School approach to international law which sees it as a process encompassing all 

actors with an international reach.45 

It is also suggested that one can legitimately take a Critical Legal Studies 

approach to the study of the evolution of the corporate position in international 

investment law, international human rights law and the rise of informal methods of law 

production.  A Critical Legal Studies approach  reveals how law justifies domination and 

privilege through an abstract professional discourse claiming neutrality in process and 

outcome.46  Critical Legal Studies allows one to view legal doctrines as a series of 

ideological constructs supporting existing social arrangements by convincing legal actors 

and ordinary citizens that the legal and social systems are inevitable and basically fair.  

On this analysis, then, the use of formal legal discourse is neither politically neutral nor 

coherent because law’s internal logic depends on the use of fundamentally contradictory 

concepts and principles.47 

Yet these approaches, however illuminating they are, would have been less useful 

for the normative part of this project, which seeks to argue that corporate activity should 

                                                 
44 See notably Teubner, Global Bukovina: Legal Pluralism in the World Society in Global Law Without a 

State, Teubner (ed.), supra note 6 at 3 et seq. and Gunther Teubner, Un Droit Spontané dans la Société 

Mondiale in LE DROIT SAISI PAR LA MONDIALISATION 187, 199-200 (Charles Morand dir., 2001). 
45 Concretely, I am referring to the concept of “world social process” used by Myres McDougal.  

McDougal refers to the world social process as “embracing all the interactions and indeterminations of 

peoples across state lines,” which “observably includes a component process of effective power, in the 

sense that decisions with international effects, of many different geographical ranges and intensities in 

impact are in fact continuously being made and enforced.”  MYRES MCDOUGAL AND ASSOCIATES, 

STUDIES IN WORLD PUBLIC ORDER, Introduction at x (1987).  See also ROSALYN HIGGINS, 

PROBLEMS AND PROCESS: INTERNATIONAL LAW AND HOW WE USE IT 2-4 (1994).  Higgins 

challenges the view that international law is a body of rules and advocates that policy issues are addressed 

systematically and openly in the legal discourse. 
46 GARY MINDA, POSTMODERN LEGAL MOVEMENTS 110 (1995). 
47 Id. at 110-111. 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 27

be brought under a human rights framework and to suggest legal reforms to advance this 

goal.  Practice is evolving on a number of different fronts which are not always 

advancing the principles of TNC accountability.  It seems difficult to believe that one 

single theory and one dramatic change will lead to a new framework in international law.  

Rather, international law will evolve on the basis of practice.  A first, realistic step for 

this evolution will be to use the avenues provided by the legal system to further the goals 

of accountability and transparency. 

It is for this reason that a choice has been made to use formal legal arguments 

based on positive law.  This choice also rests on the belief that human rights advocacy 

needs to use legal argumentation effectively to bring forward progressive reforms.  In 

other words, a case will have more chances of winning by skilfully using a code familiar 

to judges and legal practitioners.  It is indeed acknowledged that, as claimed by the 

Critical Legal Studies movement, law reflects patterns of domination but it is also argued 

that, as demonstrated in Chapters 1 and 2, a study based merely on legal analysis can also 

illustrate these patterns, without need to have recourse to deconstruction techniques. 

Moreover, it is also believed that the normative values inserted in the law contain 

a potential for change.  This is because, since the legal system promises to protect rights 

of freedom and security for everyone in the society, these promises must be made good at 

some stage.  Human rights law carries these values and promises.  Consequently, since 

the legal system must at least appear universal, it must operate to some extent 

independently (or with relative autonomy) from concrete economic interests or social 

classes.  This need for legitimacy is what makes it possible for the oppressed to “use the 

system against itself,” to entrap it and force it to make good on its utopian promises.48  

When trying to make a modest contribution to legal argumentation, I have borrowed a 

technique that Roberto Unger has called the “deviationist doctrine,” which consists in 

                                                 
48 Robert W. Gordon, Some Critical Theories of Law and their Critics, in THE POLITICS OF LAW 641, 

646-647 (David Kairys ed., 1998).  In this sense, see also Martti Koskenniemi, What is International Law 

For? in INTERNATIONAL LAW 89, 102-103 (Malcom Evans ed., 2003). 
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taking arguments and practices that are familiar and respectable in one institutional 

context and transferring them to another.49 

Work Plan 

The structure of this study is aimed at achieving the three goals outlined above.  

Part I (Chapters I and II) deals with the position of corporations in international law.  

This study has a special focus on case law dealing with corporations in the oil sector. 

Chapter I studies the position of corporations in the international legal system in 

comparison with the acquisition of legal personality by partial legal subjects.  The 

position of the corporation will be qualified as an anomaly because, whereas corporations 

have acquired a number of legal rights in the international legal system (mainly, the 

generalisation of their locus standi in international adjudication processes, this has not 

been matched by the acquisition of any form of international duties. 

Chapter II studies how investors have acquired direct substantive protection under 

international law.  This protection has been enshrined mainly in bilateral investment 

treaties, although there is an increasing tendency towards the multilateralisation of 

investment protection.  The other branch of protection has been the so-called 

delocalisation, or submission of state contracts (of which the oil sector is a paradigmatic 

example) to international law.  This chapter will take a historical approach to these 

developments.  What is interesting about examining arguments used in the past is to 

demonstrate how international law arguments presented as a logical development, were in 

fact used to implement a distribution of costs and benefits in favour of a group of actors.  

However, a unidirectional application of this protection is not self-evident.  Hence, there 

are no obstacles to applying the legal reasoning to the other part of the relationship, i.e. to 

equate the internationalisation of protection to the internationalisation of obligations and 

especially, to the duty of exercising the protection granted in a manner which respects the 

fundamental values of international law.  In other words, if the exercise of rights by an 

investor is protected by the general principles of law, it is arguable that the principles 

                                                 
49 See ROBERTO MANGABEIRA UNGER, THE CRITICAL LEGAL STUDIES MOVEMENT 15-22 

(1986). 
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would also apply directly and internationally to the way in which an investor exerts its 

rights under the contractual relationship.  

Part II analyses the responses from non-state actors when dealing with the social 

pressure to give a response to their power and impact on the enjoyment on human rights.  

These developments take place outside of the legal system (codes of conduct), on the 

margins of it (World Bank Guidelines) or within its boundaries (litigation).  Yet, what 

they all demonstrate is the difficulty of finding an ordered and systematic accountability 

system.  Chapter III analyses the mainstreaming of the notion of corporate social 

responsibility in corporate discourse.  The study of corporations’ codes of conduct is 

pertinent for a number of reasons: (i) because codes show how companies perceive their 

responsibilities; (ii) because they have the potential of evolving into law, through their 

incorporation into contracts (in some cases this is not just potential but a fact); (iii) 

because they are relevant to illustrate the selectivity and scattered manner in which 

human rights standards are being adopted.  Given their huge variety and objectives, codes 

are difficult to classify.  The fast proliferation and evolution of codes can prove to be a 

nightmare for a PhD student.  Thus, the purpose of the analysis carried out in Chapter III 

does not have the pretension of absolute completeness but rather intends to provide a 

broad overview of the human rights concerns and responses in the oil industry and of the 

interaction among them. 

Chapter IV studies the standards and safeguard mechanisms applied by the World 

Bank in its energy projects.  This corpus of project guidelines, reports by monitoring 

bodies and ad hoc mechanisms created for specific projects is often viewed (however 

unsatisfactory to many) as a benchmark to be followed by oil investors.  The chapter will 

analyse the quality of these safeguards and their contribution to the protection of human 

rights.  Moreover, the development of investment norms by IFIs is also interesting 

because it symbolises the dynamics of norm creation between traditional (states) and new 

actors in international law (TNCs, NGOs) and the need (and difficulty) of transcending 

the strict application of human rights solely through UN and treaty-based mechanisms. 
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Chapter V will deal with the emerging trend of transnational litigation against 

TNCs.  Transnational litigation has increasingly been used to target human rights 

violations in jurisdictions other than that in which the violation was committed.  The 

result, however, has been more symbolic than material.  There are a number of decisions 

acknowledging that the corporation, for these purposes, is a unity, rather than a bundle of 

multiple legal personalities and asserting, as a matter of principle, that they can be held 

accountable for their complicity in human rights abuses. 

This chapter deals mainly with the US because it is there where most of the 

litigation against oil companies has occurred.  All the American cases have involved the 

use of the ATCA as a vehicle to try to hold corporations liable in tort for violations 

committed abroad.  Nevertheless, reference will also be made to the emergent litigation 

in Europe.  Under criminal law, Total (formerly TotalFinaElf) has been targeted in 

France and in Belgium.  A brief reference will also be made to civil cases in the UK 

against extractive companies since the arguments used provide a reference for the future. 

Part III analyses the current state of positive international law.  This study is 

necessary to ascertain the way in which the current structure of international law could 

integrate corporate accountability concerns and increase their effectiveness.  Chapter VI 

illustrates how international law has reacted to the legal gap between, on the one hand, 

the original philosophy of human rights, which was conceived mainly as a system of laws 

to address state encroachment upon individual liberties and, on the other hand, the fact 

that a huge number of human rights violations takes place in the private sphere.  The 

chapter will take a strict lex lata approach.  Ascertaining the law as it stands now will 

permit an increased understanding of the insufficiencies of the system and the possible 

inclusion of corporations in it.  Currently, we find a system for the protection of human 

rights that increasingly takes into account the role of non-state actors, but stops short of 

imposing legally binding obligations on corporations. 

The chapter is divided in three parts.  The first will study the evolution of 

international law since the Second World War towards the extension of states’ 

obligations to intervene actively in the private sphere to prevent and remedy human rights 
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violations.  The second part will deal with the imposition of direct obligations on subjects 

of international law other than the states.  The main focus will be on the individual as the 

main bearer of human rights obligations beyond the state.  However, the situation of 

collectivities holding human rights obligations, such as armed groups will also be 

addressed.  The purpose of this analysis is to facilitate the positing of the corporation, a 

non-state subject, as a human rights obligee.  Finally, the chapter will also address the 

fact that even if there are no explicit obligations in international human rights law 

targeting corporations, there is a corpus of soft law creating certain expectations with 

regard to the correct behaviour of companies in their international dealings.  Most of this 

corpus is not specifically focused on human rights but deals with diverse aspects of 

corporate activity, i.e., workers’ rights, unfair competition, the environment and 

corruption.  Only recently, soft law instruments are starting to focus on the human rights 

obligations of corporations and there is enormous resistance to their adoption, as the Sub-

Commission Norms demonstrate.  The last part of Chapter VI will analyse the standards 

contained in these different human rights instruments to ascertain the absolute minimum 

expected from a good corporate citizen. 

Chapter VII will be a conclusive chapter.  It will explain the phenomenon as part 

of a process experienced by other sectors of international law: traditional legal categories 

are blurring and that there is a tendency towards the creation and consolidation of both a 

plurality of material regimes and of norm-creating centres.  The chapter will study the 

position of corporations as possible direct human rights obligees and will offer some 

elements for defining those obligations.  The chapter will explain how there is a 

mismatch between a regime that would make power visible in the international realm, 

requiring direct participation and direct accountability of companies internationally, and 

the current structures of international law, which are mainly based on the principle of 

indirect state responsibility.  Acknowledging this limitation, the chapter will offer some 

ideas for the mainstreaming of human rights protection within existing structures.  

Nevertheless, it will also argue that an effective human rights regime, requires above all, 

the reform of other sectors of the law, particularly those regulating the action of 

companies in society.  This is necessary to make the activities of companies more 

transparent and to allow for accountability.  Only the integration of human rights 
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concerns across all sectors of business law will allow markets to punish human rights 

violations as opposed to encouraging them. 
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Chapter I.  The Imbalance Between 

Corporations’ International Rights and Duties 

Introduction 

The question of what role corporations should play in the protection of 

international human rights standards raises the first difficult question of whether 

corporations have the capacity to acquire rights and duties under international law.  In 

this chapter, it will be argued that the situation of corporations is currently a legal 

anomaly in the international legal system.  While companies can exercise their 

international rights through rule-based mechanisms, international law has only achieved 

very fragmented and limited results in imposing international obligations on 

corporations.50  Apart from raising problems of material justice that probably go beyond 

an international law analysis, this situation is anomalous from the point of view of the 

theory of subjects under any legal system, be it municipal or international. 

The number of international subjects has increased since the Second World War.  

Unlike states, the legal personality of these new actors in International Law is limited.  

However, a common feature in the acquisition of varying degrees of personality is that all 

the new subjects have acquired, in a parallel manner, rights and duties under international 

law.  This is also consistent with the definition of capacity in any legal system because it 

is impossible for subjects to acquire rights but not duties.  The objective of this argument 

is not to restate a general theory of international legal subjects, already the object of an 

abundant literature by leading scholars, but to underscore the extent to which the 

international status of corporations is peculiar.  Therefore, the progressive acquisition of 

                                                 
50 Jessup, A Modern Law of Nations: An Introduction, supra note 1 at 33.  See also Asbjørn Eide, 

Globalisation and the Human Rights Agenda: The Petroleum Industry at Crossroads, in Asbjørn Eide, 

Helge Ole Bergesen and Pia Rudolfson Goyer (eds.), supra note 13 at 25, 45. 
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duties represents the natural evolution of the increased subjectivity of corporations in the 

international legal system. 

1.1. The Notion of Legal Personality in International Law 

When lawyers say that an entity is a legal person, or that it is a subject of the law, 

they mean that it has the capacity to enter into legal relations and to have legal rights and 

duties.  Kelsen defined juridical personality as the capacity to be a subject of legal duties 

and legal rights, to perform legal transactions and to sue and be sued at law.51  In reality, 

this concept of legal capacity is the same in all branches of law.  It means that a person 

possesses the capacity to be the subject of legally relevant situations.  These situations 

may be rights or claims, duties or obligations, and they may also be competences to act in 

an organised society.52 

While states have remained the only full subjects in international law, during the 

last century, they have lost their monopoly of being the only international legal subjects.  

A number of actors, such as international organisations, individuals, insurgents and 

companies have also acquired some degree of legal personality.  A subject in 

international law is an entity capable of possessing international rights and duties and is 

endowed with the capacity to take legal action on the international plane.53  Legal 

personality is an acknowledgement that an entity is capable of exercising rights and being 

subject to certain duties on its own account under a particular system of law.  Thus, the 

attribution of international legal personality involves the capacity to perform legal acts on 

the international plane, in distinction to legal personality within the municipal legal 

system.54 

                                                 
51 HANS KELSEN, THE LAW OF THE UNITED NATIONS 329 (1957). 
52 Hermann Mosler, Subjects of International Law (1984), EPIL 711, 712 (2000). 
53 Roma Montaldo, International Legal Personality and the Implied Powers of International Organizations, 

44 BRIT. Y. B. INT’L L. 111, 131 (1970). 
54 P.K. Menon, The Subjects of Modern International Law, 3 Hague Y.B. Int’l l. 30, 31 (1990). To Menon, 

international legal personality means being able to possess international legal rights and duties and to have 

the legal capacity to maintain these rights and bring international claims.  See also Nicola Jägers, The Legal 
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The very notion of an international legal subject has been challenged as a 

construction which does not reflect reality.55  Indeed, in contemporary legal systems, 

when, in realpolitik terms, certain actors may have more leverage than the subjects 

proper, one may wonder about the relevance of a legal terminology that does not fit the 

demands of reality.  Yet, the notion of subject is still useful to distinguish the formal 

rights of participation in the international legal system from the political influence in it.  

However, international subjectivity is a notion whose exact contours are imprecise and 

controversial.  International legal subjects may have varying degrees of personality; as 

the International Court of Justice observed in the Reparations case, “the subjects of law 

in any legal system are not necessarily identical in their nature or in the extent of their 

rights and their nature depends upon the needs of the community.”56  The central issues 

of international personality have been primarily related to the capacity to bring claims 

arising from the violations of international law, to conclude valid international 

agreements and to enjoy privileges and immunities from national jurisdictions.57 

This enumeration of capacities appears to grant some legal certainty to the 

concept. However, the exact scope of these capacities is not itself well defined.  The 

capacity to bring claims may be defined narrowly, such as the ability to participate in 

legally binding adjudication disputes, or more broadly, including the mere exercise of a 

right to petition without the right to obtain a res iudicata result.  The same applies to 

contractual capacity: it may be thought that only the capacity to enter into international 

treaties proper fulfils the requirement of legal personality or that the category may be 

defined more broadly to include contracts subject to international law. 

                                                                                                                                                 
Status of the MNCs Under International Law, in HUMAN RIGHTS STANDARDS AND THE 

RESPONSIBILITY OF TRANSNATIONAL CORPORATIONS 259, 261-262 (Michael K. Addo ed., 

1999). 
55 Higgins, supra note 45 at 49-50 (1994).  According to Higgins, [w]e have erected an intellectual prison 

of our own choosing and declared it to be an unalterable constraint.  She proposes instead the term 

“participants in the international legal process,” which would include individuals, MNEs and NGOs. 
56 1949 I.C.J. Rep. 174, 178. 
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It is important to bear in mind that personality is not a structural concept, in other 

words, it does not represent a threshold requirement, without which, those rights and 

duties could not exist.58  The acquisition of personality involves a degree of empiricism 

depending on the object for which the subject was created.59  The acquisition of 

personality is dynamic, in other words, it follows the acquisition of a certain capacity to 

act.  This functional or evolving vision of international legal personality is the position 

taken by the ICJ in the Reparations case, which inferred the UN’s international legal 

personality from the concrete powers that it had.60  This view also seems to be more 

coherent with the historical process by which new actors have become international legal 

subjects.  The emergence of these new subjects has conformed to the actual needs of 

international life.61  For this reason, legal personality should be treated as a relative as 

opposed to an absolute concept.62  Whatever concept of international legal personality we 

endorse, what seems to be clear in the international scene, at least, is that international 

legal subjects hold both rights and duties and that there are no international legal subjects 

that are holders of rights but not of duties. 

                                                                                                                                                 
57 PETER MALANCZUK, AKEHURST’S MODERN INTRODUCTION TO INTERNATIONAL LAW 

91-92 (7th revised ed., 1997).  See also IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL 

LAW 57 (2003). 
58 Commentators have widely discussed the question of whether international legal capacity presupposes a 

certain minimum of functions in international legal relations.  Certain authors considered that a substantial 

minimum of rights and duties, called basic capacity, is needed to constitute the status of a legal subject.  

Another view, taken by Anzilotti was that legal capacity is the structural element of any legal order without 

any reference to any determined range of functions.  See Mosler, Subjects of International Law, supra note 

52 at 711 et seq. and HANS KELSEN, GENERAL THEORY OF LAW AND THE STATE 250 (1946). 
59 Dupuy, L’Unité de l’Ordre Juridique International, supra note 31 at 111.  The granting of legal 

personality will always involve a test of judgement and perception. See MALCOLM SHAW, 

INTERNATIONAL LAW 137 (1997).  For Reuter, “la capacité internationale des organisations est avant 

tout une création de la pratique.”  Paul Reuter, La Personnalite Internationale du Comité International de 

la Croix Rouge, in ETUDES ET ESSAIS EN L’HONNEUR DE J. PICTET 783, 785 (C. Swinarski, ed., 

1984). 
60 1949 I.C.J. Rep. 178-179 and 182. 
61 Id. at 174, 178. 
62 Id. at 185. 
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1.2. Subjects with Limited International Personality 

The current construction of the international legal subjects theory derives from the 

developments of the nineteenth century, when positivism became the only dominant 

philosophy.  Under classical international law, only states were regarded as international 

legal subjects.63 

Although there are isolated cases of the emergence of international legal subjects 

prior to the Second World War, a massive appearance of new subjects took place after it.  

As Cassesse points out, a number of ideological factors have contributed to the legal 

developments prompting the birth of new legal subjects.64  The creation of international 

organisations, and especially of the United Nations, was a concrete attempt to avoid a 

new war.65  The role of the individual as a holder of rights and duties responded to the 

development of the human rights movement.66  The recognition of insurgents and 

national liberation movements was due to the legitimation of colonial wars.67  These 

subjects have acquired personality to varying degrees and due to different reasons but 

none of them has been the subject of either international rights or international duties 

only. 

1.2.1. International Organisations 

Although the charters of very few international organisations provide for 

international personality in explicit terms,68 the recognition of the international 

                                                 
63 The Restatement (Third) Vol. 1 part II, dealing with persons in international law rejects the term subjects 

because it may have more limited implications (meaning that such entities have only rights and duties, and 

not also, to varying degrees, legal status and personality under international law). 
64 Cassesse, International Law, supra note 31 at 70. Cassesse considers that states and insurgents are the 

traditional subjects of international law in the sense that they have been the dramatis personae on the 

international scene since its inception.  Id. at 74. 
65 Id. 
66 Id. 
67 Id. at 75. 
68 This is the case of recently created international organisations, such as the OMC (Art. 8.1), the 

Multilateral Investment Guarantee Agency (Art. 1.b), the legal personality of the Seabed International 
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personality of international organisations is widely accepted today.  These organisations 

have extensive international rights, including the right to bring a claim and the right to 

active diplomatic protection.69  The legal personality of an international organisation does 

not have a predetermined content and will very much depend on its charter, but it seems 

fairly clear that the conferral of international personality involves not only the acquisition 

of rights but also of duties.70  As international organisations are subject to different legal 

orders, their responsibility for the fulfilment of duties may derive from their own legal 

order, the municipal and the international legal orders.71  

The United Nations has accepted responsibility for breaches of international law. 

The Regulations issued by the UN Secretary General for UN forces have always accepted 

the responsibility to ensure that the forces under UN effective control comply with the 

general international conventions applicable to the conduct of military personnel.72  

Although for the most part, international responsibility has remained minimal, at least in 

comparison to cases of liability under domestic legal orders which arise much more 

                                                                                                                                                 
Authority, acknowledged in Art. 176 of the United Nations Convention on the Law of the Sea.  With regard 

to the European Community, art. 210 of the Treaty of Rome stated “the Community shall have legal 

personality,” without referring to its international character, although this point was confirmed by the 

European Court of Justice in the ERTA judgment.  See P.M. DUPUY, DROIT INTERNATIONAL 

PUBLIC 177-178 (7th ed., 2004). 
69 Cassesse, International Law, supra note 31 at 73-74. 
70 Dupuy, Droit International Public supra note 68 at 184.  See also PHILIPPE SANDS AND PIERRE 

KLEIN, BOWETT'S LAW OF INTERNATIONAL INSTITUTIONS 513 (2001). 
71 For a discussion about the responsibility of international organisations under different legal orders, see 

generally PIERRE KLEIN, LA RESPONSABILITE DES ORGANISATIONS INTERNATIONALES 

DANS LES ORDRES JURIDIQUES INTERNES ET EN DROIT DES GENS (1998).  See also Henry G. 

Schermers, Liability of International Organisations, 12 LJIL 3 (1988). 
72 This is the case of the UNEF, UNOC AND UNFICYP Regulations.  See 5 EPIL (International 

Organizations in General.  Universal International Organizations and Cooperation) (1983).  As a matter of 

principle, the legal liability of the UN for damage caused by its personnel acting in violation of the rules of 

international law applicable to the conduct of the hostilities has been accepted by the UN Secretary 

General.  See UN Secretary General Report of the Administrative and Budgetary Aspects of the Financing 

of the UN Peace-Keeping Operations, U.N. Doc. A/51/389 (1996). 
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frequently,73 practice has also confirmed the existence of international responsibility.  In 

the United Nations Operation in the Congo (ONUC), the UN forces caused extensive 

damage to civilians of several nationalities.  The UN accepted responsibility for those 

acts and agreed on lumpsum payments to the states concerned.74  

Theory and practice also indicate the independence of international organisations’ 

duties with respect to those of their members.  This is the case unless joint responsibility 

is expressly indicated in the organisation’s charter.75  In fact, the question of whether 

responsibility for UN forces engaged in peacekeeping operations falls upon the member 

states providing contingents, on the UN as the controlling authority or on both, has been 

solved by doctrine and practice in favour of UN responsibility.76  This has been the case 

even when the organisation had a claim against a third party for the sum in question 

which it had hitherto been unable to collect.77 

1.2.2. Individuals 

At the origins of the science of international law, when all law was regarded as 

derived from natural law, no sharp distinction was made between international and 

municipal law and it was easy to assume that the provisions of international law were 

                                                 
73 See Sands and Klein, supra note 70 at 518. 
74 Id. at 519.  The UN situated its responsibility in the international sphere, signing two indemnity 

agreements, one with the Republic of Congo (27-11-1961) and the other with Belgium (20-2-1965).  See 

P.M. Dupuy, Commentaire de l’art 104 in J.P. COT ET A. PELLET, COMMENTAIRE COT. PELLET, 

LA CHARTE DE NATIONS UNIES 1395-1396 (1991). 
75 See Dupuy, Droit International Public, supra note 68 at 185.  See also, Konrad Ginther, International 

Organizations: Responsibility, 5 EPIL 162, 163-164 (1983).  This is the case of the Treaty on Principles 

Governing the Activities of States in the Exploration and Use of Outer Space, including the Moon and 

other Celestial Bodies (Jan. 27, 1967), the Convention on the International Liability for Damage caused by 

Space Objects (Mar. 29, 1972) and the Treaty Governing the Activities of States on the Moon and Other 

Celestial Bodies (Dec. 5, 1979). 
76 Ginther, supra note 75 at 162. 
77 HENRY G. SCHERMERS AND NIELS M. BLOKKER, INTERNATIONAL INSTITUTIONAL LAW 

991 (1995). 
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directly binding on individuals  independent of their states.78   In this sense, the process of 

humanisation that international law has experienced since the Second World War 

connects with the natural law origins of international law insofar as concern for the 

individual is placed at the centre of the constitutional objectives of the law.79 

The classical theory according to which, states were the only international legal 

subjects and individuals were merely objects of international law had already been 

challenged prior to the development of the human rights movement.80  A few isolated 

developments had granted individuals the right to participate directly in international 

fora.81  It was, however, following the development of human rights treaties and the 

institutional mechanisms provided by them, that an overwhelming number of 

commentators granted individuals a certain degree of international personality, albeit 

within a limited sphere.82 

                                                 
78 Malanczuk, supra note 57 at 100.  For a comment on the relations between natural law and international 

law during the medieval and classical periods, see Stephen C. Neff, A Short History of International Law 

31, 34-41 in Evans (ed.), supra note 48. 
79 See Shaw, International Law, supra note 59 at 178. 
80 To Georges Scelle, the state was a fiction, the individual being the only true subject of international law.  

GEORGES SCELLE, PRECIS DE DROIT DE GENS 42-44 (1932) and Règles générales du Droit de la 

Paix, 46/4 RCADI 343 (1933).  POLITIS, THE NEW ASPECTS OF INTERNATIONAL LAW (1928); 

Pintor, Les Sujets du Droit International Autres que les Etats, 41 RCADI (1932-III).  For a review of XIX 

century and early XX century challenges to the traditional international law theory, see Marek S. Korowicz, 

The Problem of International Personality of Individuals, 50 Am. J. Int’l L. 534 (1956). 
81 Korowicz, supra note 80.  Pursuant to the 1922 Upper Silesia Convention that created an arbitral 

tribunal, the Upper Silesian Minorities could address their petitions directly to the Council of the League of 

Nations, as opposed to other minorities under the protection regimes introduced in Central, North East and 

Southeast Europe after the First World War.  A historical step in this regard was the creation of the Central 

American Court of Justice by the Washington Convention in 1907, which permitted direct access by 

individuals in case of breach of international norms.  See DIEGO URIBE VARGAS, LOS DERECHOS 

HUMANOS Y EL SISTEMA CENTROAMERICANO 160-161 (1972). 
82 See OPPENHEIM’S INTERNATIONAL LAW 848-849 (Robert Jennings and Arthur Watts eds., 1992), 

claiming that “it is no longer possible, as a matter of positive law, to treat states as the only subjects of 

international law and there is an increasing disposition to treat individuals within a limited sphere, as 

subjects of international law,”  See also Dupuy, Droit International Public, supra note 68 at 25-28 and 205-
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It has been argued that the mere fact of being the beneficiary of a right under a 

human rights treaty does not necessarily imply the adoption of the quality of legal subject 

per se, because obligations to respect human rights are in fact imposed upon states.83  

Rather, a further requirement, the capacity to bring claims directly, is necessary to 

consider the beneficiary of a norm as a legal subject in the international legal system.  It 

is true that the individual’s locus standi under international law is still rather limited.  

Only under regional systems does the individual have any real procedural rights.84  

                                                                                                                                                 
207; Brownlie, Principles of Public International Law, supra note 57 at 65 and 529 et seq. (2003); J.A. 

PASTOR RIDRUEJO, DERECHO INTERNACIONAL PÚBLICO Y ORGANIZACIONES 

INTERNACIONALES 187 et seq. (2001); and J.A. CARRILLO SALCEDO, CURSO DE DERECHO 

INTERNACIONAL PUBLICO 38-40 (1991). 
83 To Malanczuk, the fact that many rules of international law exist for the benefit of companies and 

individuals does not mean that the rules create rights for individuals and companies, anymore than 

municipal law rules prohibiting cruelty to animals confer rights on animals.  When a treaty expressly says 

that individuals and companies shall enjoy certain rights, one has to ascertain whether the rights exist 

directly under international law or whether the states party to the treaty are merely under an obligation to 

grant municipal law rights to the individuals. and corporations concerned.  Malanczuk, supra note 57 at 

100. 
84 Apart from access to the European Court of Human Rights, the right to submit individual complaints also 

exists in the Inter-American and African regional systems.  Albrecht Randelzhofer, The Legal Position of 

the Individual under Present International Law, in STATE RESPONSIBILITY AND THE INDIVIDUAL 

231-242 (Albrecht Randelzhofer and Christian Tomuschat eds., 1999).  Recently, the African system has 

been reinforced by the entry into force on 25 January 2004 of the Protocol for the Establishment of the 

African Court on Human and Peoples' Rights (after a ratification process of 6 years to get the necessary 15 

ratifications).  The Court will reinforce the African system for the protection of human rights, up to 2004 

based on the African Commission on Human and Peoples' Rights which was established in 1987 in Banjul 

(Gambia).  The Court will have the power to order compensation or reparations to victims of human rights 

violations. It has a wide jurisdiction over the interpretation and application of the African Charter on 

Human and Peoples' Rights and any other instruments ratified by the State concerned. As it stands, the 

Protocol allows only African governments and sub-regional organisations (such as ECOWAS and SADC) 

to bring cases before the Court.  Art. 34.6 provides for an additional declaration to be signed when ratifying 

the protocol accepting the competence of the Court to receive cases from NGOs and individuals. So far, 

only Burkina Faso has accepted this Protocol.  See African Union, List of countries Which Have Signed, 

Ratified/Acceded to the African Union Convention on Protocol (sic) to the African Charter on Human and 
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Procedural options open to individuals by universal systems are of very limited value due 

to two sets of difficulties.  First, they give the individual a mere right to petition, but not 

to formal adjudication.  In most cases, they depend upon the acceptance by the state 

member to the treaty of the treaty organ.  There are very few cases in which an 

individual’s access does not depend on this requirement and when this happens, it takes 

place in the framework of very “soft” procedures, such as the ECOSOC Resolution 1503 

or the World Bank Inspection Panel procedure.85 

In spite of all these caveats, the relevant factor is that international legal practice 

points in the direction of an increased role of the individual in international life, in spite 

of theoretical and political barriers.86  Such is the case of the evolution of the committees 

in the UN system, which tend to promote an expansive interpretation of states’ 

substantive obligations contained in the conventions.87  Another example of this trend is 

the creation of grievance mechanisms by the private sector agencies of the World Bank 

Group, which in spite of the insufficiencies of the procedure, regulate access by 

individuals in very open terms.88 

The acquisition of duties by the individual has paralleled that of rights.  

Nevertheless, prior to that process, the prohibition of piracy indicates that individuals 

have always had duties under international law.  There is always, of course, room for 

                                                                                                                                                 
Peoples’ Rights on the Establishment of an African Court on Human and Peoples’ Rights at www.africa-

union.org (last visited Sept. 10, 2004). 
85 See text accompanying notes 778-798. 
86 García-Amador disintegrated the concept of legal subject into subject of rights and subject of 

proceedings and concluded that international law protects the rights and interests of non-state entities.  F.V. 

García-Amador, State Responsibility: Some New Problems, 94 RCADI 365 et seq. (1958-II). 
87 See Karl J. Partsch, The Committee on The Elimination of Racial Discrimination, in THE UNITED 

NATIONS AND HUMAN RIGHTS: A CRITICAL APPRAISAL 339, 358 (P. Alston, ed., 1992); Torkel 

Opsahl, The Human Rights Committee in THE UNITED NATIONS AND HUMAN RIGHTS: A 

CRITICAL APPRAISAL, supra at 369, 412-416, and Thomas Buergenthal, The Human Rights Committee, 

reprinted in HENRY STEINER AND PHILIP ALSTON, INTERNATIONAL HUMAN RIGHTS IN 

CONTEXT: LAW, POLITICS, MORALS 732 (2000). 
88 See text accompanying notes 799-814. 
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doctrinal controversy on the obligation holders.  The question of whether international 

law imposed a direct prohibition on piracy was a subject of discussion between 

prestigious international legal scholars.89  The idea was defended by Westlake and Kelsen 

but, according to Anzilotti, international law merely obliged states to pass legislation 

outlawing piracy.90 

As Cassesse points out, nowadays, it may be clearly affirmed that international 

law imposes obligations directly upon all individuals of the world, irrespective of the 

intervention of national legal systems.91  These obligations relate both to conflict and to 

peacetime (crimes against humanity, genocide, aggression, terrorism, slave-trading and 

torture).92 

The fact that this international responsibility has been substantiated by 

international tribunals in only a very limited number of cases does not detract from the 

affirmation that individuals have duties under international law.93  The scarcity of cases 

                                                 
89 The prohibition of piracy has been codified in the United Nations Convention on the Law of the Sea, 

opened for signature Dec. 10, 1982, entered into force Nov. 16, 1994, U.N. Doc. A/CONF.62/122 (1982), 

21 I.L.M. 1261 (1982) [hereinafter Law of the Sea Convention], Arts. 101 et seq. 
90 See Cassesse, International Law, supra note 31 at 78.  To Kelsen, as the norm forbidding piracy was a 

norm of international law, it was individuals who were immediate subjects of an international obligation.  

HANS KELSEN, PRINCIPLES OF INTERNATIONAL LAW 204 (2nd ed., 1967). 
91 Cassesse, International Law, supra note 31 at 79, observing that the International Military Tribunal 

(IMT) at Nuremberg stated that individuals had duties under international law.  For the first time in the 

history of international law, the London Charter and the subsequent trials of war criminals in Nuremberg 

and Tokyo held individuals responsible before an international tribunal for crimes traditionally attributed to 

states only; crimes against humanity and preparation of a war of aggression.  Art. 228 of the Versailles 

Treaty provided for the trial of Germans accused of having committed acts in violation of the laws and 

customs of war, which resulted in a few sentences imposed by German courts.  See Wolfgang Friedmann, 

General Course in Public International Law, 127 RCADI 41, 124 (1969). 
92 Cassesse, International Law, supra note 31 at 79. 
93 But see Alexander Orakhelashvili, The Position of the Individual in International Law, 31 Cal. W. Int'l 

L.J. 241, 275 (2001).  To Orakhelashvili, the individual’s international criminal responsibility is of a 

subsidiary character.  It is thus interwoven with the objective consequences of violation of state obligations 

rather than being some inherent capacity of the individual under international law. Orakhelashvili fails to 

distinguish the different natures of the individual (criminal) and the state (civil) responsibility. 
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has been due to the lack of codification and practice rather than to the non-existence of 

individuals’ duties.  The Nuremberg and Tokyo tribunals were mere ad hoc solutions 

rather than the result of a reflection on individuals’ duties.  The confirmation and 

systematisation of obligations only came later, in the 1990s, with the creation of the 

international criminal tribunals for The Former Yugoslavia94 and for Rwanda95 and the 

adoption of the Rome Statute on the International Criminal Court.96 

In fact, in a huge number of international wrongful acts, municipal law has been 

charged with punishing the culprits.  This is the case with a number of international 

conventions establishing international wrongful acts, such as piracy,97 unlawful seizure of 

aircraft,98 and hostage taking.99 

                                                 
94 Created by S.C. Res. 827, U.N. SCOR 3217th mtg., U.N. Doc. S/Res/827 (1993) (as 

amended/complemented by S.C. Res. 1166, U.N. SCOR 3878th mtg., U.N. Doc. S/Res/1166 (1998); S.C. 

Res. 1329, U.N. SCOR 4240th mtg., U.N. Doc. S/Res/1329 (2000); S.C. Res. 1411, U.N. SCOR 4535th 

mtg., U.N. Doc. S/Res/1411 (2002); S.C. Res. 1431, U.N. SCOR 4601th mtg., U.N. Doc. S/Res/1431 

(2002); S.C. Res. 1481, U.N. SCOR 4759th mtg., U.N. Doc. S/Res/1481 (2002). 
95 Created by S.C. Res. 955, U.N. SCOR 3453th mtg., U.N. Doc. S/Res/955 (1994) (as 

amended/complemented by S.C. Res. 1165, U.N. SCOR 3878th mtg., U.N. Doc. S/Res/1165 (1998); S.C. 

Res. 1166, U.N. SCOR 3878th mtg., U.N. Doc. S/Res/1166 (1998); S.C. Res. 1329, U.N. SCOR 4240th 

mtg., U.N. Doc. S/Res/1329 (2000); S.C. Res. 1411, U.N. SCOR 4535th mtg., U.N. Doc. S/Res/1411 

(2002); S.C. Res. 1431, U.N. SCOR 4601th mtg., U.N. Doc. S/Res/1431 (2002); S.C. Res. 1503, U.N. 

SCOR 4817th mtg., U.N. Doc. S/Res/1503 (2003); U.N. Doc. S/Res/1512 (2003); S.C. Res. 1512, U.N. 

SCOR 4849th mtg., U.N. Doc. S/Res/1512 (2003); S.C. Res. 1534, U.N. SCOR 4935th mtg., U.N. Doc. 

S/Res/1534 (2004).  Resolution 1315 of the Security Council requested the U.N Secretary General to 

negotiate an agreement with the Government of Sierra Leone to create an independent special court 

competent to punish the most serious crimes committed within the territory of Sierra Leone, S.C. Res. 

1315, U.N. SCOR 4186th mtg., U.N. Doc. S/Res/1315 (2000). 
96 Rome Statute on the International Criminal Court, entered into force Jul. 1, 2002, 37 I.L.M. 999.  The 

International Criminal Court has jurisdiction over the most serious international crimes, which are, 

according to Art. 5, genocide, crimes against humanity, war crimes and aggression. 
97 Art. 105 of the Law of the Sea Convention, supra note 89. 
98 This is the case of crimes related to civil aviation regulated in the Tokyo Convention on Offences and 

Certain Other Acts Committed on Board Aircraft (14/09/1963); Hague Convention for the Suppression of 
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This is also the case in the human rights field.100  Cases of direct accountability 

are scarce in international law; the cases of the Nuremberg and Tokyo tribunals 

remaining the exception until the 1990s, when the Security Council created ad hoc 

international criminal tribunals for the Former Yugoslavia and Rwanda.  It has only been 

upon the entry into force of the Rome Statute on the International Criminal Court that the 

international enforcement of individuals’ duties under international law has gained 

generality, at least as a legal possibility.  The Genocide Convention defines the conduct 

of genocide as a crime under international law101 and refers, for the punishment of 

crimes, to the competent tribunal of the State in which the crime took place, or by an 

international criminal tribunal “as may have jurisdiction with respect to those Contracting 

Parties which shall have accepted the jurisdiction.”102  The Convention on the 

Suppression and Punishment of the Crime of Apartheid also relies on national courts or 

on an international criminal tribunal to be created in the future, but goes further than the 

Genocide Convention because it sets the basis for universal jurisdiction when it refers to 

“any competent tribunal of any State Party which may acquire jurisdiction over the 

accused.”103  Universal jurisdiction is also provided by the Torture Convention.104 

1.2.3. Insurgents and National Liberation Movements 

Other cases of limited subjectivity seem to be less clear-cut, but they still follow 

the rights and duties structure.  Rebels acquire the status of insurgents when third states 

or the government against which they are fighting consider them as a de facto authority in 

                                                                                                                                                 
Unlawful Seizure of Aircraft (16/12/1970) and the Montreal Convention for the Suppression of Unlawful 

Acts against the Safety of Civil Aviation (23/09/1971). 
99 International Convention against the Taking of Hostages, 1979, 18 I.L.M. 1456 (1979). 
100 See LYAL S. SUNGA, INDIVIDUAL RESPONSIBILITY IN INTERNATIONAL LAW FOR 

SERIOUS HUMAN RIGHTS VIOLATIONS (1992). 
101 Arts. I and II.  Convention on the Prevention and Punishment of the Crime of Genocide, adopted 

unanimously, Dec. 9 1948, entered into force Jan. 12, 1951, 78 U.N.T.S. 277. 
102 Id. Art. VI. 
103 Art. 5 of the Apartheid Convention, adopted on 30 Nov. 1973, entered into force Jul. 18, 1976, 13 

I.L.M. 50 (1974). 
104 Id. Art. 5. 
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the territory under their occupation.105  This recognition has as a consequence the creation 

of a number of legal situations.  International law has recognised that insurgents may in 

certain circumstances, primarily dependent upon de facto administration of specific 

territory, enter into valid agreements.  On the other hand, the rules of international law 

regarding the conduct of war and neutrality become applicable to the relations between 

the recognising state and the community recognised as the belligerent power.106  

Therefore, rebels acquire the rights and obligations derived from treaty-making and from 

ius in bello.107 

The main difference between national liberation movements (NLMs) and 

insurgent movements is that the former participate generally in an international rather 

than an internal conflict, such as the fight against a colonial power.  The rationale for 

their recognition by the international community is not their effective control over a part 

of a country’s territory but the acknowledgement of their goals, such as the struggle 

against colonial domination, racist oppression or alien domination as legitimate by virtue 

of the principle of self-determination.108  Although the category of national liberation 

movements seems to have become obsolete, it is worth using it as an example because, 

even if its recognition was carried out primarily with the intention of granting them 

rights, they still acquired international duties. 

                                                 
105 MELQUIADES J. GAMBOA, A DICTIONARY OF INTERNATIONAL LAW AND DIPLOMACY 

146 (1973). 
106 Once the legitimate government recognises the insurgents as a belligerent power, the individuals 

captured must not be treated as criminals for high treason, murder and other crimes. 
107 Cassesse, International Law, supra note 31 at 68. 
108 Mosler, Subjects of International Law, supra note 52 at 724.  Contemporary international law tends to 

distinguish rebels from national liberation movements.  However, in both cases, recognition is the central 

element although it is questionable whether recognition is a sufficient or decisive element.  For a discussion 

on whether the status of insurrection movements is objective or subjective, see Math Noortmann, Non-State 

Actors In International Law in NON-STATE ACTORS IN INTERNATIONAL RELATIONS 59, 67 (Bas 

Arts, Math Noortmann, Bob Reinalda, eds., 2001). 
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NLMs were granted the right to be interlocutors in the international legal process.  

They have attended General Assembly meetings,109 and Security Council meetings110  

Moreover, NLMs have also attended international conferences leading to the adoption of 

treaties, and participated as observers in international organisations.111 

The First Additional Protocol to the Geneva Conventions allows NLMs to become 

parties to it by means of a unilateral declaration.  This subjects them to the same rights 

and duties vested upon a contracting party.112  This drafting overcame the worries of 

some participating countries in the conference leading to the adoption of the two 

additional protocols, which feared that there might be discrimination in favour of NLMs, 

as they might be granted all the rights of belligerents but not the duties. 

 

                                                 
109 Shaw, International Law, supra note 59 at 173. In 1977, the General Assembly 4th Committee voted to 

permit representatives of certain NLMS from Portugal’s African territories to participate in its work dealing 

with such territories. In Resolution 3247, the Assembly accepted that NLMs recognised by the 

Organisation for African Unity (OAU) and the Arab League could participate in Assembly sessions, in 

conferences arranged under the auspices of the Assembly and in meetings of the UN specialised agencies 

and the various Assembly Organs.  The General Assembly endorsed the concept of observer status for 

liberation movements recognised by the OAU in Resolution 2918 (XVII).  The most representative case of 

rights granted to a NLM is that of the Palestine Liberation Organisation (PLO).  The UN General Assembly 

Resolutions recognised as inalienable its right to return home, self-determination and to the establishment 

of their own independent state in Palestine.  Since 1975, the United Nations General Assembly invited the 

PLO to participate in all Conferences about the Middle East held under UN auspices on an equal footing 

with other parties.  See Omar M. Dajani, Stalled Between Seasons: The International Legal Status of 

Palestine During the Interim Period, 26 Denv. J. Int'l L. & Pol'y 27, 53-54 (1997). 
110 The UN Security Council also permitted the PLO to participate in its debates with the same rights of 

participation as conferred upon a member state not a member of the Security Council.  Dajani, supra note 

109 at 55. 
111 NLMs have taken part as observers in international conferences.  This was the case of the Geneva 

Diplomatic Conference of Humanitarian Law from 1974-77.  The NLMs recognised by the African Unity 

Organisation and the League of Arab states could participate in the UN Conference on the Law of the Sea.  

Certain NLMs signed the Final Act of the Conference.  See Shaw, International Law, supra note 59 at 173. 
112 See Georges Abi-Saab, The Wars of National Liberation in the Geneva Convention, 165 RCADI 353, 

407 (1979-IV). 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 49

1.2.4. Non-Governmental Organisations 

Although the search for an international legal status for NGOs is almost a century 

old,113 the reality today is that NGOs have no international legal personality as defined 

above.114  The only legal instrument currently in force that grants international legal 

personality to NGOs is the 1986 European Convention on the Recognition of the Legal 

Personality of Non-Governmental Organisations, concluded in the framework of the 

Council of Europe.  However, NGOs are active participants in the international legal 

process and this recognition was reflected in UN legal instruments a long time ago.115  In 

accordance with Art. 71 of the UN Charter, the ECOSOC has adopted a number of 

resolutions concerning arrangements for consulting with NGOs.  The evolution of 

practice points in the direction of an enhanced NGO recognition, as the number of NGOs 

with consultative status raised from 41 in 1948 to 1,000 in 1994.116 

The enjoyment of consultative status within the ECOSOC requires the satisfaction 

of a number of substantial and procedural duties.  Apart from functional requirements, 

such as having a headquarters, NGOs need to have a democratically adopted constitution, 

be accountable to their members, and to derive their resources mainly from the 

contributions of the national affiliates or other components or from individual 

members.117  The aims and purposes of the organisation must be in conformity with the 

spirit, purposes and principles of the Charter of the United Nations, whose work they 

must support.118  This support must be demonstrated in a written report submitted 

                                                 
113 Frits Hondious, La Reconnaissance et la Protection des ONGs en Droit International, 1 Associations 

Transnationales 2, 2 (2000).  For an historical review of NGO participation in the international legal 

process, see Steve Charnovitz, Two Centuries of Participation: NGOs and International Governance, 18 

Mich. J. Int'l L. 183 (1997). 
114 See Hélène Ruiz, Organisations Non-Gouvernementales, Rep. de Droit International Dalloz, 2000. 
115 Peter Willetts, Consultative Status for NGOs at the United Nations, in THE CONSCIENCE OF THE 

WORLD: THE INFLUENCE OF NON-GOVERNMENTAL ORGANIZATIONS IN THE UN SYSTEM 

31 (Peter Willetts ed., 1996). 
116 Malanczuk, supra note 57 at 97. 
117 ECOSOC Res. 1996/31, 49th plenary mtg. (Jul. 25 1996) § 10. 
118 Id. § 2 and 3. 
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periodically.119  The non-fulfilment of its duties implies the suspension or withdrawal of 

the consultative status.120 

1.3. The Status of Corporations in International Law 

As Kelsen pointed out, the usual definition of a corporation is a group of 

individuals treated by the law as a unity, namely, as a person having rights and duties 

distinct from those of the individuals composing it.  A corporation is regarded as a person 

because the legal order stipulates certain legal rights and duties that concern the interests 

of the members of the corporation.  Corporations are partial legal orders within the total 

legal order constituting the state.121  These rights and duties are not identical to the rights 

and duties of the members.122  The behaviour of an individual will be determined by the 

statute of the corporation, the partial legal order governing the corporation, which 

determines that the individual will have to perform a certain duty in his capacity as an 

organ of the corporation.  Since the performance of duties by the individual is determined 

by the partial order constituting the corporation, and since this individual has to perform a 

duty as an organ of the corporation, it is possible to impose this duty on the 

corporation.123 

There are a number of theoretical difficulties facing an analysis of whether 

corporations should be subject to duties under international law.  The problem is that, 

whereas in internal law, an analogy can be established between the capacities of the 

individual and those of the corporation, this is not the case in international law, where the 

                                                 
119 Id. § 61 ©. 
120 See part VIII of Res. 1996/31.  According to § 57, the consultative status of NGOs shall be suspended in 

three cases: if the NGO clearly abuses its status by engaging in a pattern of acts contrary to the purposes 

and principles of the Charter of the United Nations; if there exists substantiated evidence of influence from 

proceeds resulting from internationally recognised criminal activities and if, within the preceding three 

years, an organisation did not make any positive or effective contribution to the work of the United Nations 

and, in particular, of the Council or its commissions or other subsidiary organs. 
121 Kelsen, General Theory of Law and the State, supra note 58 at 100. 
122 Id. at 96. 
123 Id. at 102-103. 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 51

status of the corporation is not explicitly recognised.124  Second, the term transnational 

corporation is an economic reality rather than a legal one, because transnational 

corporations are divided into different legal personalities that are subject to the territorial 

jurisdiction of the countries in which they are incorporated.125 

Although some recent textbooks do not mention the controversy regarding the 

personality of transnational corporations,126 a great number of commentators take notice 

of the issue when dealing with international legal subjects.  The mainstream position 

acknowledges the economic and political importance of TNCs in international life, but 

maintains that corporations have no international legal personality because states have 

not upgraded them to the status of international subjects proper.  For many 

commentators, it follows from this that they have no international rights and duties, being 

subjects only of municipal and transnational law.127 

Nevertheless, propositions in favour of the legal personality of corporations are 

not recent.  A number of authors have put forward arguments in favour of the recognition 

of corporations as international legal subjects.  Some arguments are very powerful.  The 

                                                 
124 C. Dominicé, La personnalité juridique dans le Systeme du Droit des Gens, in ESSAYS IN HONOUR 

OF SKUBISZEWSKI 147, 153 (J. Makarczyc ed., 1986). 
125 Nevertheless, international law is evolving in a direction contrary to the territorial principle.  See 

Brownlie, note 1521 infra. 
126 For example, this is the case of ANTONIO REMIRO BROTÓNS ET AL., DERECHO 

INTERNACIONAL (1997), Pastor Ridruejo, supra note 82 and Cassesse, International Law, supra note 

31. 
127 ANTONIO CASSESSE, INTERNATIONAL LAW IN A DIVIDED WORLD 103 (1986).  See also 

François Rigaux, Les Sociétés Transnationales, in DROIT INTERNATIONAL: BILAN ET 

PERSPECTIVES 129, 138-139 (M. Bedjaoui ed., 1991); Shaw, International Law, supra note 59 at 171-

172 and Dupuy, Droit International Public, supra note 68 at 25-28.  This is also the position taken by the 

Third Restatement of US Foreign Relations Law, which notes that the transnational corporation, while an 

established feature of international life has not achieved independent status in international law.  The Third 

Restatement of US Foreign Relations Law 126 (1987).  Reisman argues that from a policy-oriented 

perspective, that it is still unlikely that transnational corporations will become recognised actors in 

international law.  Michael Reisman, Designing and Managing the Future of the State, 3 Eur. J. Int’l L. 

407, 420 (1997). 
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most frequently made arguments are that international law should reflect the realities of 

international life,128 that there are no theoretical barriers to the participation of non-state 

actors in international law,129 and that indirect participation through the state immunises 

them from direct accountability to international legal norms.130 

From the 1950s on, a number of commentators have argued that corporations have 

already acquired a certain degree of international legal personality.  This assertion is 

sometimes based on the fact that corporations enter into international contracts regulated 

by international law.131  Wolfgang Friedmann put forward what could be called a “public 

                                                 
128 Other commentators defended the desirability of granting them international law status.  In his Hague 

lectures of 1953, Myres McDougal spoke of the need for a contemporary study of international law that 

would not overestimate the role of the nation state and underestimate the importance of other participants, 

such as international organizations, transnational political parties, pressure groups, private associations and 

the individual human being.  Myres McDougal, International Law, Power and Policy: A Contemporary 

Conception, 82 RCADI 13, 161-162 and 249-243 (1953).  See also Herst Lauterpacht, The Subjects of the 

Law of Nations, 63 LQR 438, 458-459 (1947), and Charney, supra note 41 at 774-780. 
129 In 1957, Schwarzenberger endorsed the notion of limited international subjectivity, stating that “in 

relation to itself, each subject of international law is free to recognise any other entities as subjects of 

international law.”  However, in his opinion, the treatment that international investment topics received in 

international judicial tribunals indicated that so far, public contracts stayed outside the realm of public 

international law.  Part of the problem derived, in his opinion, from the fact that when the practice and 

doctrine of international law on legal personality crystallised, corporations were not typical persons in 

international law.  See SCHWARZENBERGER, INTERNATIONAL LAW (VOL. 1) 146 and 163-164 

(1957).  Pierre M. Dupuy points out the limited character of corporations’ international personality, 

affirming that in the case of an attribution of legal personality to a foreign company in the framework of 

international investment law, “on sera en présence d’une personnalité monofonctionnelle et temporaire, 

conçue pour la satisfaction d’une seule relation contractuelle,” stressing however that “à moins d’avoir une 

conception dogmatique de la personnalité juridique, ramenée à celle de État, il n’y a là aucun obstacle 

juridique vraiment sérieux à la création d’une telle situation.”  Dupuy, L’Unité de l’Ordre Juridique 

International, supra note 31 at 111-112. 
130 Charney, supra note 41 at 775. 
131 Friedmann, The Changing Structure of International Law, supra note 1 at 223 and F.A. Mann, The 

Proper Law of Contracts Concluded by International Persons, 35 Brit. Y. B. Int’l l. 34 (1959).  But see 

contra Georges Abi-Saab, The International Law of Multinational Corporations: A Critique of American 

Legal Doctrines, Annals of International Studies 97 (1971).  For Abi-Saab, it is not enough that the parties 
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purposes argument.”  Since international economic agreements between governments and 

private foreign investors belong to the sphere of public international law because they 

pursue public purposes, private corporate participants must thus be regarded as 

possessing international legal personality.  In cases such as the Iranian Oil Agreement 

1954, the Upper Volta Development Agreement of 1959, and the LAMCO venture of 

1961, private corporations and consortia entered into complex agreements and joint 

ventures with governments and international lending agencies.  The agreements 

themselves not only concerned the production of raw materials or manufactured products 

on commercial terms, but also included extensive obligations for the economic, social 

and technical development of the host country.132 

The fact that states have been reluctant to adopt a general regime establishing 

corporations’ rights and duties gives some merit to opinions denying transnational 

corporations’ international personality.133  States have refused to give corporations direct 

access to WTO dispute settlement procedures, even if, on occasion, member states have 

brought actions on behalf of private parties.134  Although corporations are beneficiaries of 

                                                                                                                                                 
subject the contract to public international law but also the parties themselves must be subjects of public 

international law. 
132 Friedmann, General Course in Public International Law, supra note 91 at 122. 
133 Ball proposed a multilateral treaty under which TNCs that met certain conditions would be qualified to 

apply for a Charter from an international body which would entitle it to protection under the treaty and 

oblige it to comply with a set of rules and international surveillance.  GLOBAL COMPANIES 171-172 

(Ball ed. 1975).  The advantage of this system would be that the whole of a corporation’s activities would 

be placed under international surveillance.  Optimistic authors consider that although an international 

companies law of this kind does not seem to be realisable in the foreseeable future, the effort to develop a 

code in the form of binding rules or guidelines is certain to continue and likely to succeed.  LOUIS 

HENKIN, RICHARD C. PUGH, OSCAR SCHACHTER AND HANS SMITH, INTERNATIONAL LAW: 

CASES AND MATERIALS 345 (2nd ed. 1987).  To Friedmann, subjecting corporations to public 

executive and judicial control would be a further stage in the development of public international law.  

Friedmann, The Changing Structure of International Law, supra note 1 at 231. 
134 M. BRUS, THIRD PARTY DISPUTE SETTLEMENT IN AN INTERDEPENDENT WORLD 207-208 

and n. 506 (1995).  See also J.H. JACKSON, J.V. LOUIS AND M. MATSUSHITA, IMPLEMENTING 

THE TOKYO ROUND: NATIONAL CONSTITUTIONS AND INTERNATIONAL ECONOMIC RULES 

208 (1984). 
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extensive protection under bilateral and regional agreements, the failure of the 

negotiations of the Multilateral Agreement on Investment shows that there is no 

agreement on whether to give economic actors general investment rights.  However, 

benefiting from protection under international instruments is not, in itself, a compelling 

indication of international legal personality.135  A narrower and more accurate view 

would distinguish the positions of subject and beneficiary according to the capacity to 

substantiate those rights directly.  Focusing on locus standi, it becomes increasingly 

difficult to argue that corporations have not acquired at least a limited capacity to act on 

the international plane.136  In fact, corporations have acquired a number of privileges 

under international law, and a historical analysis of legal developments shows a tendency 

towards the reinforcement of those substantial and procedural rights. 

Traditionally, international law excluded private parties from participation in 

international dispute resolution mechanisms, which reflected the traditional position that 

only states had the standing to invoke remedies in international fora.137  Friendship, 

Commerce and Navigation Treaties did not provide for the participation of investors in 

dispute resolution mechanisms and neither did the Bilateral Investment Treaties 

concluded prior to the International Centre for the Settlement of Investment Disputes 

Convention.138  In practice, this position has changed substantially.  Nowadays, a huge 

variety of international mechanisms provide for investors’ direct locus standi. 

                                                 
135 A very broad notion of legal personality, such as that taken by García-Amador with regard to the 

individual, would base the acknowledgement of legal personality  simply on the position of an entity as 

beneficiary of certain rights.  To Friedmann, even if bilateral investment treaties did not cause subjectivity, 

they indirectly reinforced the position of MNCs.  See Friedmann, The Changing Structure of International 

Law, supra note 1 at 228. 
136 JOSÉ JUSTE RUIZ, MIREYA CASTILLO DAUDÍ, DERECHO INTERNACIONAL PÚBLICO 179-

180 (2002). 
137 Kenneth J. Vandevelde, Arbitration Provisions in the BITs and the Energy Charter Treaty, in THOMAS 

W. WÄLDE, THE ENERGY CHARTER TREATY: AN EAST-WEST GATEWAY FOR INVESTMENT 

AND TRADE, 409, 410-11 (Thomas W. Waelde ed., 1996). 
138 Id. at 410-411. 
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When looking at regional systems, it becomes apparent that the European 

Community system grants corporations with the widest direct-court access to challenge 

legally binding legislative and administrative acts.139  However, the European example is 

sui generis because this access is granted to any person directly and individually 

concerned by Community legally binding norms.  Unlike other international 

arrangements, this right of access is granted to physical and legal persons, not in their 

capacity of investors but insofar as they fall within the scope of action of the Community 

institutions.  The status of corporations in Community law is somehow exceptional 

because it resembles more that of internal law than a situation under international treaty 

law.  Since the inception of the Community, corporations have been subject to direct 

legislative and administrative regulation in competition matters, when their activities fall 

within the scope of application of the EC Treaty.140  The resemblance with national 

systems has been furthered following the entry into force of the Regulation on the Statute 

for a European Company,141 according to which, companies are able to acquire 

personality at the European level.142 

                                                 
139 Art. 230 of the EC Treaty. 
140 The treaty provisions and their development in secondary EC legislation subject corporations not only to 

the direct legislative but also administrative community action, giving the Commission wide power to 

instruct proceedings and impose sanctions against companies.  However, there are other cases of direct 

regulation and decentralised enforcement, such as the common agricultural policy.  To Kamminga, it is 

disappointing that the Community has not regulated the human rights behaviour of corporations since it has 

such wide regulatory powers.  See Menno T. Kamminga, Holding Multinational Corporations Accountable 

for Human Rights Abuses: A Challenge for the EC, in THE EU AND HUMAN RIGHTS 553, 565 (P. 

Alston ed., 1999).  As Olivier De Schutter has accurately pointed out, “MNEs domiciled in the Member 

States of the European Union may generally be said to benefit a complete impunity when they commit 

human rights violations abroad.”  Olivier De Schutter, The Accountability of Multinationals for Human 

Rights Violations in European Law in NON-STATE ACTORS AND HUMAN RIGHTS, Volume in the 

series of Collected Courses of the Academy of European Law (Philip Alston ed., forthcoming 2005), 

Chapter 7, text accompanying note 1. 
141 Council Regulation EC 2157/2001 of 8 October 2001 on the Statute for a European Company (O.J. L 

294, 10 Nov. 2001).  In accordance with Art. 70, the Regulation entered into force on 8 October 2004. 
142 Id. Art. 16. 
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The creation of the International Centre for the Settlement of Investment Disputes 

(ICSID) represented a revolutionary step in investor participation in international law 

because it provided a mixed arbitration procedure on a general basis.  The 1965 ICSID 

Convention143 was drafted with the goal of attracting foreign investment to developing 

countries, overcoming the investor fear of arbitrary and uncompensated expropriations.144  

According to Art. 25.1 of the ICSID Convention, “[t]he jurisdiction of the Centre shall 

extend to any legal dispute arising directly out of an investment, between a Contracting 

State...and a national of another Contracting State, which the parties to the dispute 

consent in writing to submit to the Centre.  When the parties have given their consent, no 

party may withdraw its consent unilaterally.” 

The provisions of the Convention and their interpretation by arbitral tribunals 

have further facilitated the effective exercise of investors’ rights.  A first problem could 

be that once a legal person is incorporated in the country of origin, it would no longer be 

considered a national of another Contracting Party and, hence, would be unable to benefit 

from ICSID Convention rights.  Art. 25.2 (b) of the Convention provides a solution to 

this problem through the “foreign control” clause according to which, any juridical 

person incorporated in the host state party to the dispute and which is under foreign 

control may be considered a national of another Contracting State if the Parties have so 

agreed.145  Although an early arbitral award applied strictly the requirement for explicit 

consent, it has subsequently been decided that consent to consider a company as a 

foreigner could be inferred from the host country’s dealings.146 

                                                 
143 575 UNTS 159, 4 I.L.M. 532 (1965). 
144 JOHN COLLIER AND VAUGHAN LOWE, THE SETTLEMENT OF DISPUTES IN 

INTERNATIONAL LAW: INSTITUTIONS AND PROCEDURES 60 (1999). 
145 Holiday Inns SA, Occidental Petroleum et al. v. The Government of Morocco, Case No. ARB/72/1.  See 

Collier and Lowe, supra note 144 at 66-67 and Georges Delaume, ICSID Arbitration, in 

CONTEMPORARY PROBLEMS IN INTERNATIONAL ARBITRATION 23, 28-30 (Julian Lew ed., 

1986). 
146 Amco Asia Corporation, Pan-American Development Limited and P.T. Amco Indonesia v. Republic of 

Indonesia, Decision on Jurisdiction, Sept. 25 1983, 1 ICSID Reports 389, 23 I.L.M. 351 (1984). 
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Art. 25.1 requires that the parties agree to the ICSID arbitration in writing.  The 

consent requirement has been interpreted generously.147  The ICSID Tribunal in Asian 

Agricultural Products Ltd. v. Democratic Socialist Republic of Sri Lanka based its 

jurisdiction upon a provision on the 1980 UK-Sri Lanka Agreement for the Promotion 

and Protection of Investments and a written application from Asian Agricultural Products 

Ltd. to the Centre.148  This interpretation amounts to a removal of the need for specific 

contractual consent between the state and the investor as the general consent given in an 

investment treaty is considered valid for particular cases. 

Finally, the notion of investment was left deliberately undefined, so as to 

encompass not only traditional equity investments but also service contracts and 

technology transfers.149  After the adoption of the Additional Facility rules, it is no longer 

necessary that the dispute arises out of an investment to be submitted to the arbitration or 

conciliation mechanisms.150  The practical result of this development is the application of 

the ICSID rules to an enormous range of disputes. 

At this point, the ICSID has a very extensive reach, as there are 140 parties to the 

Agreement.151  Moreover, it is not necessary to be a party to have access to the ICSID 

mechanism.  Another feature of the Additional Facility Rules is that they provide for the 

                                                 
147 The Preamble to the ICSID Convention forbids that consent be inferred from the mere ratification of the 

ICSID Convention. 
148 Award of 27 June 1990, 4 ICSID Reports 245, 30 I.L.M. 577 (1991). 
149 Delaume, ICSID Arbitration, supra note 145 at 26. 
150 On Sept. 27, 1978, the Administrative Council of the Centre authorised the Secretariat to administer at 

the request of the parties certain proceedings which fall outside of the scope of the ICSID Convention: (i) 

conciliation or arbitration proceedings for the settlement of investment disputes arising between parties one 

of which is not a Contracting State or a national of a Contracting State; (ii) conciliation or arbitration 

proceedings between parties at least one of which is a Contracting State or a national of a Contracting State 

for the settlement of disputes that do not directly arise out of an investment; and (iii) fact-finding 

proceedings.  See ICSID Additional Facility Rules (Art. 2) (last amended Sept. 29, 2002) at 

http://www.worldbank.org/icsid/facility/partA-article.htm#a01 (last visited Sept. 10, 2004). 
151 As of  Nov. 3, 2003, 154 states had signed the ICSID Convention and 140 had deposited their 

instruments of ratification.  See List of Contracting States and other Signatories of the Convention, 

http://www.worldbank.org/icsid/constate/c-states-en.htm (last visited Sept. 10, 2004). 
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possibility of benefiting from the conciliation or arbitration services of the Centre when 

the dispute concerns a State that has not ratified the ICSID Convention or a national of an 

state not party to the convention, if the parties to the dispute so agree.152 

BITs have been defined as a lex specialis to remedy the uncertainty in the law of 

investment protection.  Nevertheless, given the multiplication of the BITs over the last 

few years, one may wonder whether privileged investor access to the settlement of 

disputes is not becoming a lex generalis.  A large majority of the BITs signed so far, 

contain an ICSID clause.153 

This model has also been incorporated into regional agreements.  Chapter 19 of 

the 1988 US-Canada Free Trade Agreement provided for a mechanism of bi-national 

panels to which private investors had access.154  In 1994, the NAFTA treaty entered into 

force between Canada, the US and Mexico and the US-Canada Free Trade Agreement 

was suspended.  The NAFTA dispute resolution system is regulated by Chapter 11.  

Section A of Chapter 11 establishes a number of substantive protections in favour of the 

investor: national treatment, a Most Favoured Nation Clause, international minimum 

standards, the prohibition of a number of performance requirements, guarantees that 

investors may make transfers freely and without delay and provides safeguards against 

unlawful expropriation.  Section B of Chapter 11 allows the investor to file claims when 

it has suffered loss or damage due to the breach of the substantive provisions enshrined in 

Section A.155  In this respect, the scope of the NAFTA dispute settlement clause is 

                                                 
152 Arts. 2 and 4 of the Rules Governing the Additional Facility For the Administration of Proceedings by 

the Secretariat of the International Centre for the Settlement of Investment Disputes, at 

http://www.worldbank.org/icsid/facility/3.htm (last visited Sept. 10, 2004). 
153 Luke Eric Peterson, Challenges Under Bilateral Investment Treaties Give Weight to Calls for 

Multilateral Rules (2001) at http://www.iisd.org/pdf/2001/trade_law_commentary.pdf (last visited Sept. 10, 

2004).  In its three and a half decades of existence, more than half of the ICSID caseload has been launched 

during the last seven years. 
154 Malanczuk, supra note 57 at 101. 
155 Arts. 1116 and 1117. North American Free Trade Agreement Between the Government of Canada, the 

Government of Mexico and the Government of the United States, 17 Dec. 1992, Can. T.S. 1994 No. 2, 32 

I.L.M. 289 (entered into force Jan 1., 1994). 
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narrower than the provisions of many BITs, which often apply to any dispute concerning 

an investment regardless of whether there is an alleged breach of a treaty provision.  

However, the scope of the protections contained in section A is encompassing enough to 

cover a broad number of disputes.156 

The NAFTA model may be relevant in the future, not only because it has already 

been adopted by another major regional agreement, MERCOSUR,157 but also because it 

inspired the dispute settlement model of the failed MAI.  If a model of investor-to-state 

disputes is proposed in the WTO framework in the future, it is likely to incorporate at 

least some of the characteristics of NAFTA. 

Corporate access to dispute-settlement processes can also be found in sectoral 

agreements.  The Energy Charter Treaty provides for the participation of private actors in 

investment disputes.  Art. 26 requires that the dispute concern an alleged breach of an 

obligation of the host state.  These are pretty broad under the Treaty and therefore, the 

scope of the investor-to-state dispute mechanism is wide.  Art. 10.1 states that investors 

be granted no less favourable treatment than that required by international law.158  

Moreover, Art. 10.1 also states that each Contracting Party shall observe any obligations 

it has entered into with investors of other Contracting Parties.  The effect of this provision 

is that violations of obligations vis-à-vis investors become violations of Treaty 

obligations.  However, the Treaty provides for a safeguard so that states may declare 

upon accession, that they do not consent to the arbitration of disputes regarding this 

sentence of Art. 10.1.159  Where it has not been possible to solve disputes amicably, the 

investor will have the choice between three methods: (a) the courts or administrative 

tribunals of the Contracting Party involved in the dispute; (b) a previously agreed dispute 

                                                 
156 Art. 1120 provides investors with a choice of three different sets of arbitration rules: ICSID rules, the 

Additional Facility Rules of ICSID and the UNCITRAL Arbitration rules.  However, certain disputes have 

been explicitly excluded, for example Mexico has excluded petroleum disputes, see Robert K. Paterson, A 

New Pandora's Box? Private Remedies for Foreign Investors Under the North American Free Trade 

Agreement, 8 Willamette J. Int'l L. & Dispute Res. 77 (2000). 
157 Collier and Lowe, supra note 144 at 116. 
158 Vandevelde, Arbitration Provisions in the BITs and the Energy Charter Treaty, supra note 137 at 412. 
159 Id. at 413. 
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settlement procedure and (c) the arbitration mechanism provided by the Energy Charter 

itself.160 

The Law of the Sea also grants companies a distinctive international locus standi.  

Part XI of the United Nations Convention on the Law of the Sea, as modified by the 1994 

Agreement, provides for the licensing of companies by the International Seabed 

Authority to exploit the mineral resources lying on the seabed beyond the limits of 

national jurisdiction.  To deal with the disputes that may arise under Part XI, the 

UNCLOS Convention provides for the creation of a Seabed disputes chamber.161 

The 1981 Iran-United States Claims Tribunal is an example of private parties 

acquiring access to an investment arbitration on an ad hoc basis.162  Interestingly, this ad 

hoc arbitral process has moved towards a permanent international court.163  In principle, 

this system responds to the traditional criteria of arbitration, because in the Algiers 

Claims Settlement Declaration between the United States and Iran, both states included a 

general reference to the UNCITRAL Arbitration rules and the tribunal was set up for a 

limited number of disputes.  Nonetheless, the Iran-US Claims Tribunal also contains 

features of a permanent international court.  One single tribunal is competent to deal with 

the almost 4,000 cases submitted, the two states may submit further disputes to the 

tribunal in the future regarding the interpretation or performance of the Algiers 

instruments of public international law, the tribunal has its own permanent premises at 

The Hague and has been recognised by the Dutch government with the status and 

privileges of an international governmental organisation in The Netherlands.  At least in 

practical terms, another difference with traditional arbitration are the amounts at stake 

(far beyond the scope of any former arbitration) and besides, the existence of a special 

                                                 
160 Energy Charter Treaty Art. 26. 2., 34 I.L.M. 360 (1995) (entered into force on 16 April 1998). 
161 Arts. 186-191 and Annex VI Arts. 35-40 of the Law of the Sea Convention. 
162 Jägers, The Legal Status of the MNCs Under International Law, supra note 54 at 266.  See also 

Malanczuk, supra note 57 at 100. 
163 Karl-Heinz Böckstiegel, States in the International Arbitral Process in Lew (ed.), supra note 145 at 40, 

42. 
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security account of US 1 billion was set up in The Netherlands from which awards could 

be paid upon notification by the President of the Tribunal.164 

As Brownlie points out, the correlative of legal personality and a capacity to bring 

international claims is responsibility.165  Yet, as the following chapters will show, 

corporations’ extensive rights in the international legal system contrast with the scarcity 

and fragmentary character of the duties imposed upon them.  The regulation of corporate 

conduct at the international level, would thus represent a first step on what is the natural 

evolution in the acquisition of legal personality, i.e. the acquisition of duties parallel to 

that of rights.166  So far, the treaty regime requiring states to hold private enterprises 

liable for harms concerns a limited number of sectors.  No regime has created any 

mechanism of international locus standi against corporations.  Moreover, enforcement 

takes place only at the national level, which may prevent the application of international 

regimes if the state is in breach of its treaty obligations. 

States have furthered the polluter pays principle through the adoption of a number 

of treaties imposing an international standard of liability on polluters, such as the 1969 

International Convention on Civil Liability for Oil Pollution Damage and the 1976 

Convention on Civil Liability for Oil Pollution Damage Resulting from Exploration and 

Exploitation of Seabed Mineral Resources.167 

International regimes imposing uniform standards are not limited to civil liability.  

International conventions qualify certain conducts as international crimes and require the 

                                                 
164 Id. 
165 Brownlie, Principles of International Law, supra note 57 at 419. 
166 Shaw links the acquisition of legal personality to the direct acquisition of duties.  To Shaw, it is only 

possible to consider TNCs as subjects of international law if and only to the extent that international codes 

of conduct, which contain duties directly imposed upon TNCs as well as rights ascribed to them as against 

the host country come into effect.  He argues that if international codes are considered to be the critical 

points of reference, it is highly unlikely that TNCs will be considered subjects of international law in the 

near future.  Shaw, International Law, supra note 59 at 70. 
167 973 U.N.T.S. 3 and 16 I.L.M. respectively.  See Steven R. Ratner, Corporations and Human Rights: A 

Theory of Legal Responsibility, 111 Yale L. J. 443, 480 (2001). 
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states parties to punish natural and legal persons.  This is the case of the 1989 Basel 

Convention on the Control of Transboundary Movements of Hazardous Wastes and their 

Disposal, that obliges states to declare criminal the illegal traffic of hazardous wastes168 

and the Bamako Convention on the Ban of the Import into Africa and the Control of 

Transboundary Wastes within Africa.169  The network of regional anticorruption treaties 

adopted during the 1990s, require states to criminalise corrupt practices even on an 

extraterritorial basis.170 

Results have been much more modest in other areas influenced by business 

activities, such as restrictive practices, labour or human rights.  In general, attempts to 

impose legally binding obligations on corporations have failed.171  Well-intentioned 

arguments try to find a legal basis on the articles of the Universal Declaration on Human 

Rights imposing obligations upon the individual.172  Nevertheless, a strict international 

                                                 
168 Art. 4. Basel Convention on The Control of Transboundary Movements of Hazardous Wastes and their 

Disposal (1989), entered into force May 5, 1992, 28 I.L.M. 649. 
169 Bamako Convention on the Ban of the Import into Africa and the Control of Transboundary Movement 

and Management of Hazardous Wastes within Africa, Jan. 29, 1991, reprinted in 30 I.L.M. 773 (1991).  As 

Clapham points out, this convention goes further than most treaties and requires national legislation to 

impose criminal penalties on all persons who have planned, committed or assisted in illegal imports (Art. 

9.2).  Andrew Clapham, The Question of Jurisdiction Under International Criminal Law over Legal 

Persons, in LIABILITY OF MULTINATIONAL CORPORATIONS UNDER INTERNATIONAL LAW 

139, 193 (M. Kamminga and  S. Zia-Ziarifi eds., 2000). 
170 Treaties requiring states parties to criminalise corrupt conduct have been adopted at the OAS, OECD, 

Council of Europe and EU. The International Council on Human Rights Policy, Beyond Voluntarism: 

Human Rights and the Developing International Legal Obligations of Companies 153 (Jan. 2002) 

[hereinafter ICHRP, Beyond Voluntarism]. 
171 A clear example of this is the attempt to regulate restrictive business practices at an international level.  

Although Art. 5 of the failed Havana Charter included a list of prohibited business practices, international 

results in the area have only attained soft law status.  The Set of Multilaterally Agreed Equitable Principles 

and Rules for the Control of Restrictive Business Practices, adopted by the UNCTAD and the UN General 

Assembly contains a number of non-binding provisions and includes a rudimentary international system of 

cooperation between states.  See Muchlinski, Multinational Enterprises and the Law, supra note 20 at 403-

410. 
172 Amnesty International refers to the business community’s moral and legal obligation - to use its 

influence to promote respect for human rights and refers to the preamble of the UDHR that “calls upon all 
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law analysis in the field of human rights shows that states have not been ready to impose 

legally binding international obligations upon corporations.  The codes of conduct 

adopted in the framework of the ILO and the OECD cover a limited reach of human 

rights situations and have a soft law status.  This lack of hard law obligations does not 

mean, however, that international practice is not evolving.  In fact, there are some 

indications that states themselves are starting to view corporate human rights behaviour 

as a matter of international concern and that this tendency is slowly starting to give rise to 

a certain number of legal developments.173 

As will be discussed in the following chapters, these developments do not 

necessarily mean that states are willing to create a regime of corporate obligations.  It 

would be naïve to consider that this evolution is linear.  The sponsoring of voluntary 

initiatives indicates, in many cases, a marked preference for this type of regime.  

However, what is important to point out for the purposes of this chapter is that the 

developments described in the following paragraphs imply a recognition that corporate 

behaviour is a matter of international concern.  States have acknowledged that a 

company, to be a legitimate international actor, has to respect an absolute minimum 

standard of behaviour, even if those very same states are not ready to hold their 

companies accountable for the breach of that absolute minimum. 

                                                                                                                                                 
individuals and all organs of society to protect, uphold and promote human rights.”  Amnesty International 

and the United Nations Global Compact at http://www.amnesty.org/ailib/intcam/globalcompact/index.html 

(last visited Sept. 10, 2004).  For a more nuanced discussion, see Beyond Voluntarism, supra note 170 at 

59-61.  The Report talks about the Preamble’s “potentially binding” effect and downplays the difference 

between binding and non-binding obligations, insisting on the Declaration’s authority and its living nature. 
173 I borrow the term international concern from Ijalaye.  Ijalaye traces the notion of international concern 

to the speech delivered by Dr. Evatt, the Australian delegate to the Security Council in 1946, in which it 

was discussed whether the issue of the Franco regime was a matter of domestic jurisdiction.  Evatt invoked 

the doctrine of international concern in relation to a regime that is likely to interfere with internal peace and 

security and to be a menace to its neighbours.  In this case, the dictatorial character of a regime would no 

longer be a matter of domestic concern.  Ijalaye advocated the application of this doctrine to concessional 

or development agreements  Ijalaye, supra note 1 at 227. 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 64

The sponsoring of the Voluntary Principles in the oil sector by the US and UK 

governments shows that home country governments are concerned about industries acting 

in human rights sensitive sectors.174  Governments publicly acknowledge the 

international importance of the issue or endorse initiatives inviting enterprises to follow 

Global Compact Principles.175  What corporations do abroad is a matter of discussion in 

home country parliaments.176  The Talisman example shows that a home state has 

declared itself ready to act when there was a real possibility of corporate complicity in 

gross human rights violations. 

                                                 
174 The process of developing the Principles began in February 2000. They were formulated as a result of 

discussions between the U.S. Department of State, the U.K. Foreign and Commonwealth Office, 

transnational oil and mining companies, human rights organisations, trade unions, and business 

organisations.  The companies involved in the process included BP, Royal Dutch/Shell, Chevron, Texaco, 

Enron, Rio Tinto Zinc, and Freeport McMoRan.  Human Rights Watch, Amnesty International, the 

Lawyers' Committee for Human Rights, and International Alert were among the human rights organisations 

involved in the process. The participating business organisations were the International Federation of 

Chemical, Energy, Mine, and General Workers' Unions was the representative for trade unions. The Prince 

of Wales Business Leaders Forum and Business for Social Responsibility 

http://www.hrw.org/press/2000/12/oil1221.htm and 

http://www.state.gov/www/global/human_rights/001220_fsdrl_principles.html (last visited Sept. 10, 2004).  

See text accompanying notes 531-546. 
175 Russian Foreign Minister Igor S. Ivanov pledged support for the Secretary-General's Global Compact 

initiative in a Moscow meeting of business and government leaders. "In our view, the expansion of 

business-like relations between the United Nations and the private sector is the call of our times," Minister 

Ivanov said at the Global Compact's first meeting in Russia.  "Globalisation of the world economy, which 

has already become an irreversible process, has made the business sector one of the key actors not only of 

the world economy, but, to a certain extent, of world politics," Ivanov continued. "It is this 

understanding…that underlies the United Nations Secretary-General's initiative and that is why we believe 

it merits our support."  Russian Foreign Minister Endorses Global Compact (19 Nov. 2001) at 

http://www.unglobalcompact.org/Portal/Default.asp (last visited Sept. 10, 2004).  See also UK 

Government's Second White Paper on International Development, Eliminating World Poverty: Making 

Globalisation Work for the Poor § 201 (Dec. 2000) at 

http://www.dfid.gov.uk/pubs/files/whitepaper2000.pdf (last visited Sept. 10, 2004). 
176 Assemblée Nationale Française, Rapport d’ Information Nº 1859 sûr le Rôle des Compagnies Pétrolières 

dans la Politique Internationale et Son Impact Social et Environnemental (enregistré le 13 Oct. 1999), 

available at http://www.assemblee-nat.fr/rap-info/i1859-01.asp (last visited Sept. 10, 2004). 
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Talisman, the largest independent Canadian oil producer, was accused by NGOs 

of fuelling the civil war between the Sudanese government and the Southern rebels.177  

The question almost caused a diplomatic incident, because the US government was 

considering whether to impose sanctions upon Talisman (in the end, it did not, although it 

imposed economic sanctions on the oil consortium operating in Sudan in which Talisman 

had a 25% stake at the time).  The Canadian government sent an independent rapporteur 

to study the involvement of Talisman in the violations and asserted its intention to 

sanction Talisman if it was found responsible.178  Following the report which discharged 

Talisman’s complicity in human rights abuses, the Canadian government decided to 

support Talisman’s policy of “constructive engagement,” announcing the opening of an 

Embassy office in Khartoum to help end the conflict between the warring factions.179 

Pressure on companies to apply international standards has, in a few cases, been 

translated into legislative reforms in countries that are home to transnational corporations.  

Although this legislation has not crystallised into the imposition of extraterritorial human 

rights obligations, it obliges companies to provide more information about the adoption 

of corporate responsibility practices, which allows markets to monitor corporate 

behaviour. There are some incipient examples of legislative reforms showing a trend to 

subject corporations to disclosure obligations about their corporate responsibility 

practices.  An Amendment to the UK Occupational Pension Schemes Regulation, which 

came into force in July 2000, obliges pension funds to disclose information about the 

extent (if at all) to which social, environmental or ethical considerations are taken into 

                                                 
177 Talisman Energy Inc. was formerly BP Canada Inc. and it became independent from British Petroleum 

PLC in 1992.  See David Olive, Buckee has made Talisman into an Oilpatch Giant Through Six Key 

Takeovers, Feb. 15, 2000, FINANCIAL POST at C04. 
178 Lloyd Axworthy, the Canadian foreign minister had threatened to take steps against Talisman if it was 

proved that the investment by the company was helping fuel the civil war or causing human rights 

violations.  Harker Report says let Talisman stay in Sudan, Canadian Press Newswire, Feb. 14, 2000. 
179 The Harker Report called on Talisman to use its influence with the Sudanese government and to support 

NGOs that help civilians in Sudan.  The report concluded that the accusations of slavery were unrelated to 

oil development and that the company, to its credit, was trying to do things right.  However, it also 

concluded that Talisman's partnership with the Sudanese "adds more suffering" to the masses in a country 

bled dry by civil war.  Talisman Energy Inc.: No Sanctions Welcome News, Business Wire (Feb. 14, 2000). 
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account in the selection, retention and realisation of investments.180  The UK government 

has declared that it is considering the inclusion of these disclosure requirements in its 

reforms of company law.181  These initiatives have also been translated into institutional 

terms, as the UK has created a Ministry on Corporate Social Responsibility.  France has 

also taken legislative initiatives regarding disclosure matters, requiring companies quoted 

in the stock exchange to provide information about the environmental and social 

consequences of their operations in their annual reports.182 

At the UN level, the subject is the focus of a growing number of initiatives and 

discussion, such as the launching of the Global Compact by the UN Secretary General or 

the creation of the Group on TNCs at the Sub-Commission.183  However, what is really 

significant in terms of international practice is that the Security Council has dealt with the 

human rights impacts of corporate activity under Chapter VII.  Resolution 1316 on the 

situation in Sierra Leone urges companies and individuals not to trade in diamonds 

originating from conflict zones and calls upon specific business associations, encouraging 

the International Diamond Manufacturers Association, the World Federation of 

Diamonds, the Diamond High Council and all other representatives of the diamond 

industry “to work with the government of Sierra Leone and the Committee to develop 

methods and working practices to facilitate the effective implementation of this 

Resolution.”184  Resolution 1306 also requested the Secretary-General to appoint a panel 

of experts to monitor the implementation of the ban and requested the Government of 

Sierra Leone to ensure the effective operation of a certificate of origin regime for trade in 

                                                 
180 See UK Government 's Second White Paper on International Development, supra note 175 § 202. 
181 Id. at § 203. 
182 The reform took effect in annual reports from Jan. 1, 2002.  Loi no 2001-420 du 15 mai 2001 Relative 

aux Nouvelles Régulations Économiques  Art. 116 (reforming art. L 225-102 –1, al 4 of the French 

Commercial Code). 
183 For an insightful review of the creation of the TNCs group, see David S. Weissbrodt, The Beginning of a 

Sessional Working Group on Transnational Corporations within the UN Sub-Commission on the 

Prevention of Discrimination and Protection of Minorities, in Kamminga and Zia-Zarifi (eds.), supra note 

169 at 119 et seq. 
184 S.C. Res. 1316, U.N. SCOR 4168th mtg. § 10, 13., U.N. Doc. S/Res/1306 (2000). 
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the country's diamonds.185  The Resolution further calls on States, international 

organisations, members of the diamond industry and other relevant entities in a position 

to assist the Government of Sierra Leone to further develop a well-regulated diamond 

industry that provides for the identification of the provenance of rough diamonds.186 

Closing Remarks 

The rights that corporations have acquired to participate in the international legal 

process make it increasingly difficult to deny that they have a degree of international 

legal personality.  When examining the content of that personality, there appears to be an 

imbalance between transnational corporations’ rights and duties.  The imbalance does not 

only result from a difference of economic leverage in a world where relations between 

home and host states have gone through a dramatic shift following the liberalisation of 

trade and investment.  The bigger weight of corporations’ international rights over their 

duties also derives from the way in which the international enforcement of these rights 

and duties operates.  Whereas the enforcement of the material and procedural protections 

granted to corporations transcends national borders, this is not the case with regard to 

their obligations.  Obligations will only be dealt with internationally if they have been 

incorporated into an international agreement subject to litigation in an international 

forum.  In this case, only the obligations acquired vis-à-vis the state will be enforced and 

this will take place only if the state itself accedes to those obligations. 

On the contrary, respect by corporations of the obligations vis-à-vis wider circles 

of stakeholders, even those deriving from a treaty regime, will be monitored and enforced 

at the state level.  This is clearly the case in the area of human rights.  In this field, the 

lack of equilibrium in the status of corporations becomes evident because human rights 

deal with the situation of third parties who, even if they are substantially affected by 

corporate activities, are not contemplated as direct recipients of rights and duties in the 

instruments regulating foreign investment. 

                                                 
185 Id. § 5 and 19. 
186 Id. § 11. 
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Chapter II.  The Material Protection of 

Corporations through the Application of 

International Investment Law 

Introduction 

During the last fifty years, international law has expanded its scope both 

institutionally and materially.  The number of norms issued by international institutions 

across an increasing range of subject matters has grown substantially.  Additionally, there 

are more international adjudication bodies called upon to resolve a growing number of 

international disputes.187  Although the world of international law is presented, taught and 

treated as one in which the various substantive subject-matter areas (for example, human 

rights, environmental protection, the ius in bello, or international trade law) work in an 

isolated way, reality shows that these norms frequently come into contact or collide with 

each other.188  Sands observes that interconnection between different subjects (such as 

trade and the environment, or trade and human rights) is increasingly common in 

international legislative efforts and considers that it may be a fundamental part of the 

emerging fabric of modern international law.  Whatever the merits of this affirmation are 

in terms of lex lata, it is clear that there is a pressing need de lege ferenda for the 

coordination of the different international law areas.189 

This isolation is particularly evident in the case of investment law and human 

rights. Whereas the international protection of investors has been implemented through 

the direct application of international law as the regime governing international contracts, 

this has not had a real impact on the development of investors’ international obligations.  

                                                 
187 Philippe Sands, Sustainable Development: Treaty, Custom and the Cross-fertilization of International 

Law, in INTERNATIONAL LAW AND SUSTAINABLE DEVELOPMENT 39, 39-40 (Freestone and 

Boyle, eds., 2000). 
188 Id. 42-43. 
189 Id. at 43. 
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This is a historical paradox if one takes into account the fact that the law of state 

responsibility for injuries to aliens was an important predecessor of contemporary human 

rights law.190  The connection between human rights and foreign investment laws has 

developed in the sense of formulating the right of the investor to be protected as a human 

rights issue.  This idea has been translated in affirmations of the sanctity of contract and 

the right to property as fundamental rights.191 

In the natural resources sector, there have been many attempts to reformulate a 

different redistribution of the costs and benefits of exploitation using a human rights 

language.  The main consequence of this has been the insertion of the principle of 

permanent sovereignty over natural resources in the main human rights instruments.192  

However, the instruments issued during the New International Economic Order (NIEO) 

era focused on the reinforcement of the position of the state and the renationalisation of 

natural resource production.  The failure of many petrostates to protect the human rights 

of their citizens demonstrates that exclusive emphasis on the state is insufficient.  It is the 

human rights of the affected individuals and communities affected by oil production 

rather than the rights of the state in abstract that need to be taken into account when 

applying and interpreting foreign direct investment instruments. 

The degree of protection to be granted to foreign investors has been a matter of 

hot controversy during the twentieth century when Third World countries asserted their 

rights to implement their development policies.  History shows that legal arguments 

changed depending on the countries’ economic situation.  In fact, the United States, for 

example, denied the existence of minimum international standards of protection when it 

                                                 
190 Steiner and Alston, supra note 87 at 72. 
191 For a detailed elaboration of the protection of foreign aliens, be it physical or legal persons as a human 

right, see MYRES S. MCDOUGAL ET AL., HUMAN RIGHTS AND WORLD PUBLIC ORDER.  THE 

BASIC POLICIES OF AN INTERNATIONAL LAW OF HUMAN RIGHTS 737-778 (1980) and F. 

GARCÍA-AMADOR, L. SOHN AND R. BAXTER, RECENT CODIFICATIONS AND THE LAW OF 

STATE RESPONSIBILITY FOR INJURIES TO ALIENS (1974). 
192 Both Art. 1.2 of both the ICCPR and the ICESCR enshrine the right of all peoples to freely dispose of 

their natural wealth and resources. 
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received enormous amounts of foreign direct investment from Europe.193  Whereas 

capital exporting countries claimed the existence of a body of law limiting a state’s 

sovereignty to impose restrictions on foreign investment, capital importing countries have 

historically argued that foreign ventures should be subject to the protections granted by 

national law, in exactly the same way as national entrepreneurs.194 

Between the 1950s and the 1970s, when Third World countries attained 

independence and sought the creation of a NIEO, the language of the United Nations 

General Assembly resolutions reflected this historical and ideological conflict.195  During 

the decolonisation era, the focus of the first resolutions was on the enhancement of 

opportunities for the economic development of underdeveloped countries.196  An 

important benchmark for foreign investment law was Resolution 1803, which presented a 

balanced view of the interests of developed and developing countries and was widely 

accepted by most countries in the world.197  As a result, this Resolution became very 

important since international arbitral practice perceived it as reflecting the current status 

of international law.198  Its paragraph 8 stated “foreign investment agreements entered 

                                                 
193 M. SORNARAJAH, THE INTERNATIONAL LAW OF FOREIGN INVESTMENT 127-128 (1995). 
194 Id. at 119. 
195 NICO SCHRIJVER, SOVEREIGNTY OVER NATURAL RESOURCES: BALANCING RIGHTS 

AND DUTIES 387 (1997).  Schriver talks about peoples, indigenous and planetary sovereignty in a word 

of states. 
196 Id. See G.A. Res. 523, U.N. GAOR, 6th Sess., U.N. Doc. A/RES/523 (VI) (1952); and G.A. Res. 626, 

U.N. GAOR, 7th Sess., U.N. Doc. A/RES/626 (VII) (1952). 
197 G.A. Res. 1803, U.N. GAOR, 17th Sess., 1194th plen. mtg., Supp. No. 17, at 15, U.N. Doc. A/5217 

(1962) was passed by the General Assembly by 87 votes to 2 with 12 abstentions.  The Resolution was 

adopted by countries representing  all geographical areas and economic systems.  See Award on the Merits 

in Dispute Between Texaco Overseas Petroleum Company/California Asiatic Oil Company and the 

Government of the Libyan Arab Republic, Prof. René J. Dupuy, sole arbitrator (1977), reprinted in 17 

I.L.M. 1, 28 (1978) [hereinafter, the Texaco Award]. 
198 Id.  This is also the case with other oil awards.  See BP Exploration Company (Libya) Limited v. 

Government of the Libyan Arab Republic, 53 I.L.R. 297 (1979); Libyan American Oil Company 

(LIAMCO) v. Government of the Libyan Arab Republic (Sole Arbitrator Mahmassani 1977), 62 I.L.R. 141 

(1982); Società AGIP s.p.a. c. Repubblica Popolare del Congo (R.J. Dupuy, sole arbitrator Nov. 30 1979), 
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into by or between sovereign states shall be observed in good faith.”  This was widely 

interpreted as granting the protection of the pacta sunt servanda principle to non-state 

actors,199 which put agreements concluded by states on a footing of equality between 

themselves and also with third parties.200  Resolution 1803 also included a reference to 

the regime applicable to international investment agreements, providing that in cases 

where authorisation was granted, the capital imported and the earnings on that capital 

should be governed by the terms thereof, by national legislation and by international 

law.201 

The wording used in Resolution 2158 represented a subtle move away from that 

standard of protection, since it included a reference to mutually accepted contractual 

practices, a phrase proposed as an alternative to a straightforward affirmation of 

international law obligations.202  Resolution 3202, adopting a Programme of Action on 

the Establishment of a NIEO referred to the regulation of the TNCs’ activities, which 

should adapt to national development plans, facilitating, where necessary, the review and 

revision of previously concluded agreements.203  Resolution 3281, proclaiming the 

Charter of Economic Rights and Duties of States rejects the idea of the direct protection 

of non-state actors by international law, representing therefore the triumph of the will of 

developing countries’ at the General Assembly.204 

                                                                                                                                                 
reprinted in 64 Rivista di Diritto Internazionale 863 (1981).  The award is translated into English and 

reprinted in 21 I.L.M. 762 (1982). 
199 Schriver, supra note 195 at 340. 
200 JEAN-PIERRE LAVIEC, PROTECTION ET PROMOTION DES INVESTISSEMENTS.  ETUDE DE 

DROIT INTERNATIONAL ECONOMIQUE 242 (1985). 
201 § 3. 
202 Schriver, supra note 195 at 340.  See G.A. Res. 2158, U.N. GAOR, 21st Sess., 1478th plen. mtg., U.N. 

Doc. A/6518 (1966). 
203 GA Res. A/Res. 3202 s-vi, 16 May 1974, reprinted in 13 I.L.M. 720, 728 (1974).  This Resolution 

followed G.A. Res. 3201, U.N. GAOR, 6th Special Sess., Supp. No. 1, U.N. Doc. A/9559 (1974), 13 I.L.M. 

715 on the Declaration of the Establishment of a NIEO, which referred in strong terms to the elimination of 

the neo-colonial advantages. 
204 G.A. Res. 3281 (XXIX), U.N. GAOR Supp. No. 31, at 50, U.N. Doc. A/9631 (1974) Art. 2.2 (a) and (b) 

of Resolution 3281 refer to the regulation of foreign investment under national laws and regulations.  In 
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The legal landscape changed radically following the debt crisis in the 1980s.  

Nowadays, positive law has consolidated the liberalisation of trade and investment.  This 

has been effected through the massive adoption of bilateral and multilateral instruments 

for the protection of foreign investment.  As Leben observes, capital-importing countries 

ended up accepting through bilateral instruments what they had steadily rejected in 

multilateral fora.205 

This chapter aims to show how international law has played a role of paramount 

importance in the creation of substantive rights protecting investors.  The mechanism has 

operated circularly, as generous teleological interpretations of developing law have 

helped considerably in the development of those rights granted by positive international 

law.  These interpretations, which redistributed the costs and benefits of economic 

activities to the benefit of certain actors, have often been presented as a progressive 

development in order to accommodate old state-centred concepts to the new realities of 

international relations. 

Partly due to these loose interpretations, it has been much easier to consolidate 

certain acquired benefits as a bedrock of international economic law.  It will be argued 

that conceptually, and through the use of the existing legal tools, the accommodation of a 

minimum set of human rights guarantees in international investment law is no more 

difficult than the development of pro-investors’ rights.  The analysis will proceed in three 

steps, first focusing on the instruments that protect corporations indirectly, imposing 

obligations on states to adopt regimes favourable to foreign direct investment (I), and 

then studying the state contract mechanism through which corporations are placed under 

the direct protection of public international law, especially of the general principles of 

                                                                                                                                                 
case of controversies over foreign property, the Charter refers to the payment of an appropriate 

compensation and the settlement of the controversy by domestic tribunals applying national law, affirming 

thus the application of the Calvo clause. 
205 Leben has qualified this effort of bringing back to life international standards as an “opération de 

réanimation.”  See Charles Leben, L’évolution du Droit International des Investissements, 7/12 CEMLP 

Journal 1, 5 (2000) at http://www.dundee.ac.uk/cepmlp/journal/html/volume7.html (last visited Sept. 10, 

2004). 
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international law (II).  Subsequently, it will be argued that these general principles of 

international law are also applicable to the way in which investors exert their contractual 

rights vis-à-vis third parties and will show some examples of how general principles of 

law can be used to interpret corporate responsibility internationally (III). 

2.1. Bilateral and Multilateral Investment Protection Regimes 

In principle, bilateral investment treaties (BITs) were conceived as instruments for 

the investment protection of developed countries in developing ones, given the 

uncertainties about the status of customary international law in the area and the difficulty 

of concluding multilateral agreements for the protection of foreign investors.206  Today, a 

compact network of BITs covers the world, reversing de facto the NIEO ideas.207  

However, when analysing the international standards of protection granted to 

corporations, it is important not to oversimplify, seeing the issue as a mere First 

World/Third World phenomenon.  Although the asymmetry existent in the law of foreign 

investment is obvious, this change in the legal scenario responds generally to a universal 

movement of liberalisation of trade and investment that took place during the 1990s, 

following the acceptance of economic liberalism as the world’s dominant ideology.208  

Together with this phenomenon, it is important to underscore the importance of 

regionalisation in trade and investment preferences.  On the other hand, many former 

capital importing countries have changed their economic position and become capital 

exporting.  In fact, investment protection treaties are concluded on a bilateral and 

                                                 
206 UNITED NATIONS CENTRE ON TRANSNATIONAL CORPORATIONS, BILATERAL 

INVESTMENT TREATIES 1 (1988). 
207 See Andrew T. Guzmán, Why LDCs Sign Treaties that Hurt Them: Explaining the Popularity of 

Bilateral Investment Treaties, 38 Va. J. Int’l L. 639 (1998). 
208 Giorgio Sacerdoti, Bilateral Treaties and Multilateral Instruments on Investment Protection, 269 

RCADI 251, 282-284 (1997). 
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multilateral basis between all countries with different stages of development, including 

between developing countries themselves.209 

The importance of the BIT movement in the shift of the international law of 

foreign investment cannot be overstated.  The issue is relevant from the international oil 

markets point of view, especially if one takes into account that there has been an increase 

in the number of BITs by the UK and the USA, home to the main oil corporations, with 

countries in possession of natural resources.210  BITs endorse the basic liberal doctrine 

that the free movement of capital will yield greater productivity and, will thus, lead to 

prosperity.211  The typical BIT cites two goals in its preamble, the creation of favourable 

conditions of investment for nationals and companies of one party in the territory of the 

other and increased prosperity in both states.212 

The protection regime granted by BITs can be classified into three categories: (a) 

the regime of admission to investments; (b) the regulation and protection of the 

investment itself once it has been admitted into a country, and (c) the right of access to a 

procedure to make those rights effective.213  BITs normally adopt a wide definition of 

investment, based on the economic reality of a long-term presence in a country rather 

than on the different legal forms that this economic transfer adopts.214  In fact, the very 

term foreign investment derives from economic parlance and aims to define a form of 

                                                 
209 Sornarajah, supra note 193 at 234.  For example, China has concluded BIT treaties not only with 

industrialised countries but also with countries such as Ghana, Malaysia and Papua New Guinea.  See also 

Sacerdoti, supra note 208 at 301-302. 
210 Pierre Noël, Le Regime Juridique International des Investissements Pétroliers: de la Souveraineté 

International au Marché Mondial, 7/8 CEMPL Journal 18-19 (2000) at 

http://www.dundee.ac.uk/cepmlp/journal/html/volume7.html (last visited Sept. 10, 2004). 
211 Kenneth J. Vandevelde, The Political Economy of a Bilateral Investment Treaty, 92 Am. J. Int'l L. 621, 

627 (1998). 
212 Id. 
213 For this description, I draw extensively from Charles Leben’s article, supra note 205 at 3-7. 
214 Laviec, supra note 200 at 28. 
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investment not limited to a capital investment but extending also to the contracts by the 

investor over the activities of a particular company.215 

Investment protection treaties grant investors different levels of protection 

depending on the stage of the investment.  At the stage of investment entry, most of the 

treaties give the state the right to define the conditions of admission of foreign direct 

investment, including the possibility of reserving certain sectors to local ownership.  

Nevertheless, in its recent practice, the United States has included a provision requiring 

the host state to maintain a favourable investment climate and extending the principle of 

national treatment or the most favoured nation clause, whichever is more favourable, to 

the entry of foreign investments.216  In the case of access to petroleum resources, this 

means that the signatory state granting exclusive rights to market actors should attribute 

them according to a procedure treating American and foreign companies in an identical 

manner. 

A right of equal access to investment may be emerging in the energy sector.  The 

Energy Charter Treaty sets down the extension of national treatment to the access to 

territory as a further liberalisation objective.  This is to be formalised in a second future 

treaty.217  Until that treaty is signed, the Energy Charter invites the parties to engage in 

this path of negotiation.218  In fact, the parties are also invited to engage unilaterally with 

respect to national treatment or most favoured nation in part or all the domains covered 

by the treaty, which includes access to investments.219  Even if these provisions are 

                                                 
215 Id. 
216 Vandevelde, The Political Economy of a Bilateral Investment Treaty, supra note 211 at 630. 
217 Noël, supra note 210 at 24. 
218 Energy Charter Treaty.  Art. 10.4, 34 I.L.M. 360 (1995) (entered into force on 16 Apr. 1998). 
219 The Energy Charter Treaty contains a number of “soft law” pro free access obligations that may produce 

legal effects.  Parties agree to create stable, equitable, favourable and transparent conditions (Art. 10.1), 

shall endeavour to accord treatment no less favourable than for nationals to other investors and shall 

endeavour to limit the exceptions to a minimum (Art 10.2 and 5 (a)).  A government may make a non-

binding declaration not to introduce new exceptions (Art. 10.6 (a)).  It can also make a voluntary 

declaration to accord the Most Favoured Nation treatment to all investments.  The declaration, once made, 

becomes binding (Art. 10.6 (b)).  See Thomas W. Wälde, International Investment Under the 1994 Energy 
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merely hortatory, the intention of facilitating free access by investors to the territory of 

every signatory state is clearly indicated.220 

Once investors are registered in the host country, it is possible to talk about a true 

internationalisation of the regime, because signatory states accept conventional 

obligations protecting investors and their investments.  Normally, this protection is 

guaranteed by two types of clauses.  The first provides for fair and equitable treatment.221  

This is a classic international standard.  Although the principle has not been defined 

precisely, it has been shaped by state practice, doctrine and decisions of international 

tribunals.222  Classic international law doctrine has normally considered that the duties of 

non-discrimination and protection are part of fair and equitable treatment.223  It is 

normally assumed that, under general international law, a host state is expected to give 

reasonable protection to foreigners and their property (following the due diligence rule), 

but it is debated whether they are obliged to give the same level of protection to 

foreigners and nationals.224  Many investment treaties also include a protection and 

                                                                                                                                                 
Charter Treaty in THE ENERGY CHARTER TREATY: AN EAST-WEST GATEWAY FOR 

INVESTMENT AND TRADE (Thomas W. Wälde, ed) 251, 277-284 (1996).  Another regional agreement, 

the NAFTA, closely adopts the philosophy of the Energy Charter Treaty.  Chapter Six of the NAFTA is 

devoted to energy products.  It emphasises access to supplies by specifically prohibiting the use of export 

duties.  Mexico successfully negotiated a reservation excluding the application of these NAFTA provisions.  

Melaku G. Desta, The Organization of Petroleum Exporting Countries, the World Trade Organization and 

Regional Trade Agreements, 37/3 Journal of World Trade 523, 541 (2003). 
220 Noël, supra note 210 at 24. 
221 Leben, supra note 205 at 4. 
222 United Nations Centre on Transnational Corporations, Bilateral Investment Treaties, supra note 206 at 

41.  The French BITs attempt to define fair and equitable treatment by reference to the general principles of 

international law and the recognition that the right must not be impaired de iure or de facto.  Id. at 44.  The 

prototype treaty concluded by the US refers to a level of protection not inferior to that granted by 

international law. 
223 Id. at 42. 
224 Id. at 42.  See Asian Agricultural Products Ltd. (AAPL) v. Republic of Sri Lanka (Jun. 21, 1990) 

reprinted in 30 I.L.M. 577 (1991).  The Tribunal stated that in times of civil war, there was a duty on the 

part of the host state to confer adequate protection to the foreign investor, which failure to provide would 

engage the international responsibility of the state (§ 76, supra at 611).  In § 31 of the award, the arbitral 
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security clause, requiring national and MFN treatment with respect to the payment of 

compensation for damage to investment caused by civil war or disturbance.225 

The second type of clause provides for national treatment or most favoured nation 

clause, the investor being able to choose the most favourable.226  Many treaties also 

contain clauses protecting the observance of obligations entered into between the private 

investor and the host state.227  Certain BITs also include stabilisation clauses, although 

this practice appears more often in state contracts.  The rationale of these provisions is to 

avoid the former level of protection of an investor from being lowered by national 

legislation.228 

A crucial aspect of foreign investment is the protection provided in case of 

expropriation.  The wording of the different treaties varies in this area.229  The Investment 

Guidelines drafted by the World Bank, which purportedly reflect the most accepted state 

practice, require that expropriation take place in accordance to the legal procedures in 

force, in good faith, in a non-discriminatory manner, and that the requirement of  

‘appropriate compensation’ must be satisfied.  The term “appropriate compensation” 

follows the Hull doctrine, according to which, compensation should be prompt, adequate 

and effective and should be presumed as adequate if it is calculated with reference to the 

market value of the expropriated property.230  This formulation is also found in numerous 

                                                                                                                                                 
tribunal reached the conclusion that the term “full protection” in a BIT did not refer to any standard higher 

than the minimum standard of treatment required by international law. 
225 Vandevelde, The Political Economy of a Bilateral Investment Treaty, supra note 211 at 631.  See also 

United Nations Centre on Transnational Corporations, Bilateral Investment Treaties, supra note 206 at 43. 
226 Leben, supra note 205 at 4.  As Leben observes, the alternative between national treatment and the MFN 

clause gives an additional possibility to investors, as it allows them to choose the highest level of 

protection. 
227 Vandevelde, The Political Economy of a Bilateral Investment Treaty, supra note 211 at 630.  See the 

discussion infra. 
228 United Nations Centre on Transnational Corporations, Bilateral Investment Treaties, supra note 206 at 

57. 
229 Leben, supra note 205 at 5. 
230 Id. at 6.  The origin of the standard is due to the phrase of the Secretary of State Hull when the 

nationalisation of Mexican oil took place.  Third World countries defended the “appropriate” compensation 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 79

treaties concluded by OECD countries and within the framework of the European Energy 

Charter.231 

Most BITs allow the host state to impose performance requirements.232  These are 

conditions imposed by a host state on an investor, in order to compel it to act, with 

respect to matters involving its foreign direct investment projects, in a manner that is 

advantageous to the national economy.233  The US BITs, especially those concluded in 

the few last years, are an exception to this.234  Most US BITs contain an express 

prohibition on performance requirements.235 

The fourth protection is procedural.  In the majority of cases, the BIT states that if 

attempts to arrive to an amicable solution do not work, the parties can, in a relatively 

short period, have recourse to arbitration, either ad hoc, or institutional.236  Since the end 

of the eighties, even Latin American countries have accepted the mixed arbitration 

clause, which represents an abandonment of their traditional position in favour of the 

Calvo clause.237  Obviously, the internationalisation of procedural protection does not 

                                                                                                                                                 
standard, whereas the Hull formula refers to  “prompt, effective and adequate” compensation.  The World 

Bank Investment Guidelines reworded the standard defining appropriate as “prompt, effective and 

adequate.”  Sornarajah, supra note 193 at 220.  Generally, BITs include a high standard for compensation 

referring to the Hull formula.  Sacerdoti, supra note 208 at 395. 
231 Sacerdoti, supra note 208 at 394-401. 
232 Vandevelde, The Political Economy of a Bilateral Investment Treaty, supra note 211 at 630. 
233 Ahmad Khalaf Masa'deh, Investment Measures, Restrictive Business Practices and Development: 

Lessons from the Multilateral Agreement on Investment in  LIBERALISATION AND PROTECTIONISM 

IN THE WORLD TRADING SYSTEM 204, 205 (Philip Ruttley, Iain MacVay Ahmad Khalaf Masa' deh 

eds., 1999).  Typical examples of performance requirements are the obligation to purchase from local 

sources (local content requirements) or to export some percentage or absolute amount of production (export 

requirements). 
234 Vandevelde, The Political Economy of a Bilateral Investment Treaty, supra note 211 at 630 n. 97. 
235 Id. 
236 The majority of BIT treaties include an ICSID clause.  Recourse to ICSID in the oil sector is more and 

more frequent.  Noël, supra note 210 at 18. 
237 The Calvo doctrine had two tenets.  First, it insisted on the non-intervention by other nations on what he 

considered the sovereign and exclusive responsibility of the host state in relation to the adjudication of 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 80

amount to the automatic application of international law, but the principle qui elegit 

iudicem elegit ius seems to have strong practical consequences.238  In fact, both processes 

go together, as recourse to arbitration is often recognised as a symbol of the parties’ 

willingness not to apply local laws or at least to express a presumption in favour of the 

application of international law principles.239  Art. 42 of the ICSID Convention opts for a 

procedural approach in order to avoid the deep controversy on the applicable substantive 

law but introduces, at the same time, a statement in favour of the application of 

international law principles.240 

Investment protection is replicated in regional agreements.  The degree of 

protection is especially high in the case of NAFTA, described by José Alvarez as “a 

dream come true for the US foreign investor.”241  The substantive obligations enshrined 

                                                                                                                                                 
resources within their borders.  Second, foreigners had to be subject to the legal regimes of the countries in 

which they invested.  William D. Rogers, Of Missionaries, Fanatics and Lawyers: Some Thoughts on 

Investment Disputes in the Americas, 72 Am. J. Int’l L. 1, 3 (1978). 
238 F.A. Mann, The Proper Law of Contracts Concluded by International Persons, supra note 131 at 34. 
239 Weil, Problèmes Relatifs aux Contrats Passés entre un Etat et un Particulier, supra note 43 at 156.  To 

Feuerle, the drafting history of Art. 42 leaves little doubt that the drafters intended to give the tribunal the 

competence to invoke international law.  See Peter Feuerle, International Arbitration and Choice of Law 

Under Art. 42 of the Convention on the Settlement of Investment Disputes, 4 Yale Studies in World Public 

Order 89 111 (1978).  For a study of the application of international law under Art. 42 of the ICSID 

Convention, see CHRISTOPH H. SCHREUER, THE ICSID CONVENTION: A COMMENTARY ON 

THE CONVENTION ON THE SETTLEMENT OF INVESTMENT 618-631 (2001). 
240  During the drafting of the ICSID Convention, there were demands to restrict the application of 

international law or to define it narrowly or to make the law of the host state the only law applicable to the 

dispute.  These pressures were resisted with the argument that, since the home state was waiving its right to 

protect its nationals abroad, the investor should be given the protection of international law.  Feuerle, supra 

note 239 at 101. 
241 José Alvarez, Critical Theory and the North American Free Trade Agreement’s Chapter 11, 28 Inter 

Am. L. Rev. 303, 304 (1996/97).  Alvarez observes that much of the NAFTA investor protection echoes 

human rights contained in the Universal Declaration of Human Rights and the main human rights 

conventions, such as rights against discrimination, to security, to recognition as a legal person, to 

nationality, to freedom of movement and to own property and not to be arbitrarily deprived of it and how 

the US has secured these extensive protections only for one type of legal person, the foreign investor, 

calling it “a human rights treaty for a special interest group.”  Id. at 308. 
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in Chapter 11 Section A of the NAFTA Treaty are the obligation to grant the best of 

national treatment or the most favoured nation principles,242 the minimum international 

standards of treatment and protection, including full and equitable treatment and fair 

protection and security.243  Art. 1106 prohibits an extensive series of performance 

requirements in connection with the establishment, acquisition or ongoing operation of an 

investment.  NAFTA also contains protective provisions in relation to the procedures to 

be respected, and the compensation to be awarded in the event of expropriation244 and on 

the repatriation of profits and payments.245 

The Mercosur Protocols on regional and third country investors provide for the 

fair and equitable treatment of both types of investors and their investments and enjoin 

member states from impairing their operation, maintenance, use, enjoyment or disposal 

by unjustified or discriminatory measures.246 

The Cotonou Agreement, which regulates the relations between the European 

Community and the African, Caribbean and Pacific (ACP) countries stresses the 

importance of promoting a sound investment regime.  Arts. 74 to 78 regulate investment 

and private sector development and support.  In this respect, the parties agree to 

implement favourable laws and regulations and the use of the Community financial 

instruments and investment guarantees.  In Art. 78, the Parties affirm the need to protect 

and promote either Party’s investment in their respective territories and to conclude 

investment protection agreements, with the express commitment to endorse the best 

standards agreed bilaterally or internationally.247 

                                                 
242 NAFTA Treaty.  Art 1102 and 1103. 
243 Id., Art 1105. 
244 Id. Art. 1110 
245 Id. Art. 1109. 
246 Leben, supra note 205 at 6. 
247 Partnership agreement between the members of the African, Caribbean and Pacific Group of States of 

the one part, and the European Community and its Member States, of the other part, signed in Cotonou on 

23 June 2000 [The Cotonou Agreement], OJ L 317 of 15.12.2000 pp. 3-353, entered into force on Apr. 1, 

2003.  The Parties also agree to cooperate in areas such as competition, intellectual property rights, sanitary 
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Art. 10 of the Energy Charter Treaty requires parties to accord fair and equitable 

treatment at all times, including optimal protection and security of investors of other 

contracting parties, and prohibits the adoption of unreasonable or discriminatory 

measures in relation to their management, maintenance, use, enjoyment or disposal.  In 

no case will investments be accorded a treatment that is less favourable than that required 

by international law, including treaty obligations.  Finally, each Contracting Party shall 

accord investors the most favourable of national treatment or most favoured nation 

clause, whichever is more favourable.248 

Although bilateral and multilateral investment protection has world-wide reach, 

the adoption of general investment protection at the international level remains a 

controversial issue.  As the international campaign against the Multilateral Agreement on 

Investment (MAI) demonstrated, the adoption of general investment rights led to 

resistance not only by states but especially by a broad range of non-state actors, whose 

role was essential in the abandonment of the negotiations.249  Its adoption would have 

extended the NAFTA provisions on protection and the investor/state system of dispute 

settlement to the OECD level.250  Even if the agreement was never adopted, the defunct 

MAI is relevant because it reflects the views of developed countries on investment policy 

in general and on investment measures in particular.251 

                                                                                                                                                 
and phytosanitary measures and environmental issues in order to create a sound investment climate (Arts. 

44 to 52).  The purpose of these regulations is to facilitate the industrialisation of ACP countries and their 

progressive integration in the world economy.  The previous regime, contained in Art. 258 (b) of the Fourth 

Lomé Convention, prescribed the “fair and equitable treatment” of EC investments, while Art. 258 (c) 

committed the host countries to establishing a predictable and secure investment climate. 
248 Sacerdoti, supra note 208 at 344. 
249 In February 1998, more than 600 organizations from 67 countries released a joint statement calling for 

the suspension of negotiations on the Multilateral Agreement on Investment until substantive and 

procedural concerns were met. The draft MAI "elevates the rights of investors far above those of 

governments, local communities, citizens, workers and the environment," the statement declared.  The 

campaign intensified during the Autumn 1998.  For a website with anti-MAI resources, see 

http://www.citizen.org/trade/issues/mai (last visited Sept. 10, 2004). 
250 Id. 
251 Masa'deh, supra note 233 at 205. 
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Investment rules proved to be a controversial issue in WTO trade negotiations.  In 

the Uruguay Round negotiations, the US in particular sought a much more 

comprehensive GATT code on investment, based upon the principle of free access to 

foreign markets.252  The Uruguay Round Final Act reflects a compromise between the 

different perspectives.253  The investment provisions of the Uruguay Round Final Act are 

relatively modest in comparison with those in the NAFTA.254  They subject some 

investment measures with direct effect on trade to more explicit scrutiny against existing 

GATT norms.  Art. 2 of the TRIMS agreement outlaws performance requirements insofar 

as they are inconsistent with Art. III (national treatment) or Art. XI (prohibition of 

quantitative restrictions) of the General Agreement. 

The Annex to the Trade-Related Investment Measures (TRIMS) Agreement 

contains an illustrative list, which includes measures requiring particular levels of local 

procurement by an enterprise (local content requirements) or restricting the volume or 

value of imports that such an enterprise can purchase or use an amount related to the level 

of products that it exports (trade balancing requirements).255  The list, however, does not 

contain a general definition of what is contrary to the GATT Agreement.256  Contracting 

parties are required to notify and eliminate those measures within two years in the case of 

developed countries, and five years and seven years, respectively, in the case of 

developing countries and the least developed countries.257  During the WTO Doha 

negotiations, the main trading blocks expressed their interest in promoting a general 

                                                 
252 MICHAEL TREBILCOK AND ROBERT HOWSE, THE REGULATION OF INTERNATIONAL 

TRADE 351 (1999). 
253 Id. 352. 
254 Id. 336-337. The draft MAI did not only prohibit all performance requirements regardless of whether 

they distort trade or not but also all investment incentives.  See also Masa' deh, supra note 233 at 218. 
255 See WTO, Investment Measures: Reducing Trade Distortions at www.wto.org. (last visited Sept. 10, 

2004). 
256 For example, according to the list, it is contrary to Art. III of the GATT, the obligation to purchase 

goods of a domestic origin or content and to limit imports only to an amount of the volume or value of the 

products that the enterprise exports. 
257 Art. 4 of the TRIMS Agreement. 
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framework of multilateral rules on foreign investment.258  However, due to the pressure 

of developing countries, investment issues were dropped off the Doha agenda, although 

work on them will continue in the WTO.259 

As treaties only impose obligations on states, corporations are merely indirect 

beneficiaries of their protection.  It is through the technique of state contracts that 

corporations become the direct beneficiaries of international law protection.  

Nevertheless, it is important to point out the close relation existing between investment 

protection treaties and contracts between states and investors.  This is implemented 

through the so-called umbrella clauses, which appear frequently in BITs.  Pursuant to 

umbrella clauses, the parties agree to observe, as a matter of treaty obligation, any 

obligations entered into in an investment agreement or an investment authorisation.260  

Consequently, the breach of an investment contract by the host state would engage its 

responsibility under the agreement and entitle the host state to exercise the diplomatic 

protection of the investors, unless direct settlement procedures come into play.261 

A second connection between contractual rights and international obligations can 

be seen in political risk insurance schemes.  After the Second World War, many countries 

started establishing insurance schemes for the investment of companies in developing 

countries, against risks such as expropriation, political instability or currency non-

                                                 
258 However, the EC has expressed its opinion in favour of keeping the WTO state-to-state mechanism on 

investment matters, rather than adopting the mixed arbitration procedure.  EC, Trade and Investment: 

Towards a Basic Framework for Foreign Investment at www.europa.eu.int. (last visited Sept. 19, 2004). 
259 On Aug. 1, 2004, the General Council of the WTO reached an agreement designed to complete the Doha 

Work Programme fully and to conclude successfully the negotiations launched there.  The other issues 

dropped off the agenda were the interaction between trade and competition policy and transparency in 

government procurement.  The agreement covered agriculture (containing a solution for cotton), industrial 

products, services, trade facilitation and trade and development.  See WTO, Text of the ‘July package’ — 

the General Council’s post-Cancún decision at 

http://www.wto.org/english/tratop_e/dda_e/draft_text_gc_dg_31july04_e.htm (last visited Sept. 10, 2004). 
260 Laviec, supra note 200 at 244.  For example, the UK/Indonesia Convention elevates respect for 

investors' rights to the rank of an obligation between two parties. 
261 United Nations Centre on Transnational Corporations, Bilateral Investment Treaties, supra note 206 at 

55-56. 
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convertibility.262  There is a link here between the insurance and the adoption of treaties, 

because the insurer will give insurance against political risk only if it is satisfied that the 

level of protection granted by the host state is high enough. 

Additionally, home country insurers get subrogated in any claims that the investor 

may have against the host state once the insurance has been paid for the amount of their 

loss.  In the view of western capital exporting countries, the existence of such an 

agreement should deter host states from abuse against the investments of their nationals 

abroad thanks to the direct involvement of the home state.263  The arrangement between a 

national insurance State agency and a national investor does not, however, have per se 

international effects and the host state may still refuse to recognise the subrogation.264  

However, BITs address directly the issue of international recognition of subrogation 

through the inclusion of a specific provision in this regard.265  As this might prompt a 

conflict between both states, the Multilateral Investment Guarantee Agency (MIGA) 

agreement tried to overcome this difficulty at a multilateral level, stipulating that the 

subrogation agreement should be recognised by all members.266 

Art. 12 (d) of the MIGA Convention makes the provision of adequate standards of 

investment protection a condition precedent to the issuance of a MIGA investment 

                                                 
262 Id. at 4.  The oldest programme was the American Overseas Private Investment Corporation (OPIC), 

founded in 1948. 
263 Sacerdoti supra note 208 at 409. 
264 Id. 
265 Id. at 410. 
266 The MIGA started its work in 1988.  Convention Establishing the Multilateral Investment Guarantee 

Agency, Oct. 11, 1985, 1508 U.N.T.S. 181, 24 I.L.M. 1605 (entered into force Apr. 12, 1988).  For a study 

of the MIGA Convention see Jean Touscoz, Les Opérations de Garantie de L’Agence Multilaterale des 

Investissements (AMGI), 4/1987 Journal de Droit International 901.  The drafting of the MIGA Convention 

was parallel to the drafting of a set of guidelines for the treatment of investors directed at the states 

signatories of the MIGA Convention.  These Guidelines have the form of a recommendation to the state 

members of the World Bank Group.  See also IBRAHIM F.I. SHIHATA, LEGAL TREATMENT OF 

FOREIGN INVESTMENT: THE WORLD BANK GUIDELINES (1993).  Art. 11 of the MIGA 

Convention grants private investor insurance against the following risks: war and civil disturbance, breach 

of contract, currency inconvertibility and expropriation. 
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guarantee.267  MIGA Operational Regulations establish an important soft law standard for 

this, referring to the existence of a BIT between the state and the investors’ home 

country.  If there is not such a treaty, the level of protection will be assessed by the 

MIGA itself in the light of the consistency with international law of the state’s law and 

practice.268  Given the need for foreign capital in many countries party to the MIGA 

agreement, the assessments and advice carried out by the agency are, in practice, crucial 

for the adoption of standards of protection.269 

Given this intricate network of investment protection, it is difficult to deny that 

positive international law has crystallised substantive rights in favour of capital owners, 

which have become a privileged class in comparison to other non-state actors.  For many 

years, there has been a debate about the legal status of this international protection.  In the 

1980s, it was argued that these treaties constituted a lex specialis, which would operate as 

an exception to general international law.270  Today, the impressive extension of these 

instruments at the bilateral and regional levels, seems to have reversed this status of 

exception.271  Discussions on whether these protections constitute customary law acquire 

strong ideological overtones.  Lawyers defending customary status point at this 

proliferation and to the existence of a recurrent arbitral practice in this field.272  

                                                 
267 Art. 14 of the MIGA Convention. 
268 Para. 3.16 of the MIGA Operational Regulations, as referred to by Peter Muchlinski, Multinational 

Enterprises and the Law, supra note 20 at 602. 
269 Even if the work of the agency is only of a persuasive nature, it is likely to impact inter state practice.  

Id. at 603. 
270 O. E. Bring, The Impact of Developing States on International Customary Law Concerning the 

Protection of Foreign Property, Scandinavian Studies in Law 97, 127 (1980). 
271 As of Sept. 2004, there were approximately 1,800 BITs into force.  See United Nations Conference on 

Trade and Development (UNCTAD), Bilateral Investment Treaties at 

http://www.unctadxi.org/templates/Page____1006.aspx (last visited Sept. 10, 2004).  The EC advocates a 

multilateral framework arguing that it would be necessary to conclude approximately 7,500 BITs to link all 

WTO countries.  See EC Trade and Investment: Towards a Basic Framework for Foreign Investment, supra 

note 258. 
272 Leben, supra note 205 at 13.  Leben argues that, on the basis of bilateral and multilateral treaties, and 

arbitral jurisprudence, it is difficult to deny that there are customary rules on the matter.  These customary 

rules would not only affect the issue of compensation in the event of expropriation but also the fair 
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Arguments denying the customary status stress the illegitimacy of what, in practice, is a 

forced consent to accept a set of rules.273  According to this line of argumentation, this 

virtual imposition resulting from differences in bargaining power would prevent the 

formation of a valid opinio iuris.274 

The protection granted by this compact network of treaties is reinforced by 

another set of protections enshrined in ad hoc instruments, regulating the relations 

between the state and the investor at stake. 

2.2. The Direct Application of International Law to State Contracts 

Investors have obtained the direct protection of international law through choice 

of law clauses in their contracts with states.  The technique of delocalising contracts 

between a state and a foreign investor, subtracting them from a municipal legal order 

appeared as a means of protecting non-state actors from the state’s legislative and 

political whims.275  Thus, from the 1950s on, big investors began to consider it too risky 

                                                                                                                                                 
standards of treatment, the protection obligation, the national treatment and most favoured nation clause. 

But see contra Sornarajah, supra note 193 at 227, points at the AAPL v. Sri Lanka arbitration in support of 

his thesis that BITs are a lex specialis, rather than a source of obligations under customary international 

law. 
273 Bernard Kishoiyian, The Utility of Bilateral Investment Treaties in the Formulation of Customary 

International Law, 14  J. Int'l L. Bus. 327 (1994).  Kishoiyian minimises the importance of BITs as devices 

to boost investor confidence by providing a certain amount of remedies that otherwise would not have been 

available to them. Authors denying the character of customary law to those agreements put strong emphasis 

on the lack of legitimacy deriving from the differences in bargaining power. 
274 The same argument was put forward in favour of Aminoil by the arbitrator Sir Gerald Fitzmaurice, who, 

while recognising the validity of the changes in the concession agreement imposed by Kuwait, observed 

that “consents that are legally valid as regards the abandonment of a specific individual right but which 

have been given under economic constraint cannot serve as precedents for establishing a customary rule of 

general validity.”  See Kuwait v. American Independent Oil Co. (Mar. 24, 1982), 21 I.L.M. 999, 1037 

(1982). 
275 The notion of pacta sunt servanda as applicable to international contracts has been defended especially 

by Shawcross and it finds its main support in the pleadings by the Swiss Government in the case Losinger 

et Cie. SA, and the French diplomatic practice, especially in the area of international loans.  Laviec, supra 

note 200 at 249-250. 
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to subject a contract only to national law.276  To avoid this risk, they had recourse mainly 

to three legal techniques.  Firstly, investment agreements were made subject to 

international law or to the general principles of law, in part or as a whole.  Secondly, the 

possibility of issuing legislation against the contents of the contract was frozen by the use 

of stabilisation clauses.277  In reality, however, international practice has increasingly 

favoured the periodic renegotiation of these agreements.278  In some cases, the terms of 

the contract could also be modified to the benefit of the investor, as certain agreements 

also include the so-called “most favoured company clause,” according to which, if an 

investor in the same sector receives certain rights, the state has to grant them to the 

contracting party.279  Thirdly, contracts provided for an international arbitration 

mechanism in case of disputes. 

State contracts have also included special features from the point of view of their 

contents.  That is, they have often involved the creation of rights which were not purely 

contractual but more akin to rights in rem, such as the right to possess large areas of the 

                                                 
276 Laviec, supra note 200 at 242-243.  There are many early examples of internationalised contracts in the 

oil sector.  Art. 22 of the concession granted by Persia to the AngloPersian Oil Company referred to the 

juridical principles contained in Art. 38 of the Statute of the PCIJ.  The Aramco agreement stated that for 

matters outside the Saudi jurisdiction, the applicable law would be the “law that the Tribunal will deem 

applicable.”  A greater part of the award may be found in 46 Rivista di Diritto Internazionale 230 (1963). 

The best known cases of arbitrations between a state and a foreign investor are the oil arbitrations of the 

1950's: the Abu Dhabi Case (Petroleum Development (Trucial Coast) Ltd. v. Sheikh of Abu Dhabi (1951), 

1951 I.L.R. 144; the Qatar Cases (Petroleum Development (Qatar) Ltd. V. Ruler of Qatar (1950), 18 I.L.R. 

161 (1951) (award given without reasons); Ruler of Qatar v. International Marine Oil Co., Ltd. (1953), 20 

I.L.R. 534 (1953)); the Aramco Award Case (Saudi Arabia v. Arabian American Oil Co. (1958), 27 I.L.R. 

117 (1963); and the Sapphire Case (Sapphire International Petroleums Ltd. v. National Iranian Oil Co. 

(1963), 35 I.L.R. 136 (1967). 
277 Laviec, supra note 200 at 263.  Normally, these clauses include two different aspects.  First, unilateral 

measures by the state will not be applied without the consent of another party (enshrining, therefore an 

obligation to negotiate).  Second, in case the negotiations do not work, the law of the state will remain 

unchanged. 
278 Muchlinski, Multinational Enterprises and the Law, supra note 20 at 497. 
279 Laviec, supra note 200 at 265.  This provision, which has been qualified by Noël, supra note 210 at 23 

as a “metastabilisation clause” has been enshrined in Art. 10.1 of The Energy Charter Treaty. 
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territory belonging to the contracting state and to exercise a considerable amount of 

control within this.  Contracts often involved the vesting in the foreign corporation of 

certain rights of a semi-political character, such as imposing upon the corporation a share 

of the responsibility for the maintenance of order and security or the complete freedom to 

export and import exemptions from all or many forms of taxation and subsidies.280 

The internationalisation of the protective regime is notable in the case of the oil 

sector.281  Current developments indicate the formation of an international market of 

access to natural resources.  Recourse to international arbitration, coupled with the return 

to a high degree of protection through the internationalisation of the law of contracts, has 

put states and companies on the same footing, to the extent that one commentator has 

talked about “the constitutionalisation” of the international oil regime.282 

Initially, delocalisation appeared to be a revolutionary legal technique, as non-

international actors subjected their contractual practice to a legal order outside any 

                                                 
280 McNair, The General Principles of Law Recognised by Civilised Nations, supra note 2 at 3.  For a 

description of the main characteristics of these contracts, see also Ignaz Seidl-Hohenveldern, The Theory of 

Quasi-International and Partly International Agreements (Contrats Entre Etats et Personnes Privées 

Etrangères, Colloque Centre de Droit International et Etranger, Nov. 15 1974), 11 RBDI 567 (1975).  For 

an example of the perception of these contracts in international practice, see International Petroleums Ltd. 

v. National Iranian Oil Co (the Sapphire Award), supra note 90 at 171.  For an historical evolution of oil 

concessions, see Ernest E. Smith, From Concessions to Service Contracts, 27 Tulsa L. J. 493 (1992).  

Smith observes that modern concessions are shorter and do not involve the transfer of property rights over 

the country’s minerals. 
281 Noël, supra note 210 at 16. 
282 Id. at 16.  According to the Aramco Award, “[T]he concession instrument has the character of a kind of 

constitution and must be strictly observed by the parties.”  See Saudi Arabia v. Arabian American Oil 

Company, supra note 276 at 159.  It should also be noted that the multilateral trade system has not dealt 

with this constitutionalisation.  Although there is no GATT/WTO provision exempting petroleum trade 

from its coverage, a combination of factors have, de facto, caused the exclusion of trade in oil products 

from the multilateral trading system.  Desta refers to the following factors: the absence of petroleum export 

interests from GATT’s origins and the non-membership of the WTO of the major oil exporters, the WTO 

system’s inherent market access bias, its ineffectiveness in the area of quantitative export restrictions and 

the recent trend towards regional arrangements as a solution.  See Desta, supra note 219 at 529. 
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municipal legislation, where all persons except states were supposed to act.  This 

technique ran against the classical international law theory expressed in the Serbian 

Loans case, according to which, only states could enter into international obligations and 

those contracts not concluded by states were subject to the municipal law of any state.283 

The submission of contracts between states and private parties to international law 

has, for many years now, lost its controversial character and become mainstream 

practice.284  In this field, as in many others, practice preceded law.  This legal evolution, 

so protective of corporate interests, was also legitimised by academic doctrines.285  Direct 

                                                 
283 P.C.I.J. (Ser. A) Num. 20/21 at 41 (Jul. 12 1929), reprinted in WORLD COURT REPORTS (VOL II 

1927/32) 344, 371 (Manley O. Hudson ed., 1969).  This doctrine was followed in other cases.  See Certain 

Norwegian Loans (Fr. v. Nor.), 1957 I.C.J. 9, 53 (July 6), and Losinger et. Cie P.C.I.J. Series C num. 78.  

However, as Jessup pointed out, there are earlier examples of the application of international law directly to 

non-state disputes.  If the constituent instrument does not stipulate what law is to be applied, the court finds 

itself confronted with a different situation.   The Convention of 1890 establishing the Union of International 

Transport by Rail provided for an arbitral procedure by which the central office could give judgments in 

disputes arising between members of the union.  But neither the convention nor the rules of procedure 

established by the central office indicated what law should be applied in the settlement of disputes.  In its 

first 50 years, twenty-two disputes were referred to the Central Office for decision.  In many cases the 

tribunal found the applicable rule of law in the convention or in other treaties.  Jessup, Transnational Law, 

supra note 3 at 78-79. 
284 The notion was mainstreamed by a large number of commentators.  See among others, F.A. Mann, I. 

Seidl-Hohenveldern, P. Lalive and G. Van Hecke, Contrats Entre Etats et Personnes Privées Etrangères, 

Colloque Centre de Droit International et Etranger, supra note 280 at 567, D.P. O’CONNELL, 

INTERNATIONAL LAW (Vol. II) 996 (1970), A. A. Fatouros, GOVERNMENT GUARANTEES TO 

FOREIGN INVESTORS 283 et seq. (1962), A.A. Fatouros, International Law and the Internationalised 

Contract, 74 Am. J. Int’l L. 134 (1980), G. Delaume, ICSID Arbitration and the Courts, 77 Am. J. Int’l L. 

784 (1983). 
285 Sornarajah, supra note 193 at 189.  In fact, the participation of commercial interests in the creation of 

norms favourable to their activities has been a constant factor in the development of international law since 

its early origins.  See also Eyal Benvenisti, Exit and Voice in the Age of Globalization, 98 Mich. L. Rev. 

167 (1999).  To Muchlinski, the manipulation of foreign investment law sources has created public 

international law, even if in classic theory they are not recognised as such.  Peter T. Muchlinski, "Global 

Bukovina" Examined: Viewing the Multinational Enterprise as a Transnational Law-Making Community in 

Global Law Without A State (Gunther Teubner ed., 1997), supra note 6 at 79, 88. 
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international law protections were presented as a progressive legal development that 

would make international law reflect the needs of reality.  Delocalisation was said to 

benefit all the parties, since, on the one hand, investors needed a higher level of 

protection than the one given by municipal law and, on the other, states needed to exert 

their sovereignty in a restrained way to attract the flux of capital into their countries.286 At 

the same time, the phenomenon would reflect the maturity of certain processes at the 

international level, such as the retreat of dualism, the tendency to subordinate the internal 

to the international legal order, and the progression of the individual towards the status of 

a legal subject of international law.287 

In reality, arguments in favour of a sound legal policy sometimes reflected a 

political conflict.  For example, whereas for Weil, the elaboration of an international 

contract law clarifying the protections to be granted to investors directly under 

international law was adequate, both in terms of legal technique and for the interests’ of 

the parties involved,288 Abi Saab praised the ICJ’s resistance from developing the 

position of corporations in international law in the Anglo Iranian Oil Co and Barcelona 

Traction Light and Power Co Ltd., showing a preference for a classical statist 

approach.289  For this author, although granting corporations direct protection under 

international law was presented as a technically novel and hence progressive legal 

development, in fact, it masked the protection of one group of states to the detriment of 

others.290 

Like all patchwork developments that do not fit into pre-existing categories, the 

delocalisation of contracts prompted a debate about the nature of this legal system.  A 

highly controversial issue was whether state contracts were regulated by the general 

                                                 
286 Weil, Problèmes Relatifs aux Contrats Passés entre un Etat et un Particulier, supra note 43 at 122. 
287 Id. at 121. 
288 Id. at 191-195. 
289 Georges Abi-Saab, The International Law of Multinational Corporations: A Critique of the American 

Legal Doctrines in THIRD WORLD ATTITUDES TOWARD INTERNATIONAL LAW 549, 571 (1987).  

For a review of the different political positions, see Ahmed Sadek El-Kosheri, Le Régime Juridique Créé 

par les Accords de Participation dans le Domaine Pétrolier, 147 RCADI 219, 290-292 (1975-IV). 
290 Abi-Saab, supra note 289 at 571. 
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principles of law, transnational law, lex mercatoria, public international law or a 

combination of all these sources of law.291  Some commentators proposed wide 

definitions of international law that included the dealings of non-state actors.  Jessup 

created the term “transnational law” to encompass all law regulating actions or events 

transcending national frontiers.  This concept comprised both public and private 

international law and other legal regulations of cross-border relevance not fitting into 

these categories.292 

A number of authors advocated the inclusion of the then new phenomena under 

the traditional category “international law,” acknowledging that its original structure was 

in a process of evolution.293  Supporters of the application of international law argued that 

reality had to be acknowledged and that international law should open up to new 

actors.294 

Commentators arguing that this was part of international law talked about the 

creation of a new branch of international law.  Prof. Dupuy, the sole arbitrator in the 

Texaco award, put forward the view that contracts between states and private persons 

belonged to a new branch of international law, the international law of contracts.  In the 

                                                 
291 WOLFGANG PETER, ARBITRATION AND RENEGOTIATION OF INTERNATIONAL 

INVESTMENT AGREEMENTS 130 ( 2nd ed. 1995). 
292 Jessup, Transnational Law, supra note 3 at 2-3.  Jessup’s concept is similar to what Scelle called droit 

intersocial unifié.  The difference is that Scelle thought that the individual was the only subject of 

international law, whereas Jessup thought that states were subjects of international law, but not the only 

ones. 
293 Mann affirmed that state contracts were part of international law.  Mann, Reflections on a Commercial 

Law of Nations, supra note 2 at 20. 
294 To Delaume, the internationalisation of relations between states and foreign private parties “n’est en 

définitive autre chose que la reconnaissance progressive de l’unité des règles de droit applicables à la 

communauté internationale considerée dans sa plus large expression.  Georges Delaume, Des Stipulations 

de Droit Applicables dans les Accords de Prêt et de Développement Economique et de Leur Role, RBDI 

336, 364 (1968).  See also F.A. Mann, The Proper Law of Contracts Concluded by International Persons, 

supra note 131 at 34 et seq., Wolfgang Friedmann, The Changing Structure of International Law, supra 

note 1 at 222-224. 
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arbitrator’s opinion, this branch would be embodied in both transnational law and public 

international law.295 

Ijalaye referred to the international character of these agreements predicated on 

their social component,296 which would be a matter of international concern.  In most 

cases, concessional agreements between a government and a private corporation were 

closely involved with many aspects of the fundamental human rights of the nationals of 

the capital importing state, because most concessional agreements contained, in addition 

to the usual commercial provisions, social obligations concerning labour, welfare 

institutions, housing, education and economic infrastructure, which were human rights 

issues belonging to positive international law.297 

A corporation’s lack of international legal personality was a main argument 

against considering state contracts as legal acts ruled by international law.298  The 

                                                 
295 Peter supra note 291 at 164. 
296 Ijalaye, supra note 1 at 243.  Foreign corporations often assumed obligations beyond the mere 

exploitation of natural resources, such as building infrastructure, managing ports or building hospitals and 

schools.  This was especially the case of early agreements.  See El-Kosheri, supra note 289 at 245.  But see 

McNair, supra note 2 at 19 and Weil, Problèmes Relatifs aux Contrats Passés entre un Etat et un 

Particulier, supra note 43 at 188 arguing that the regulation of employment relations was a matter of local 

law in the framework of these international contracts.  This position would not be sustained today in cases 

such as of labour exploitation, which are a matter of international concern.  See text accompanying notes 

391-399. 
297 Ijalaye, supra note 1 at 228-229.  Basing his argument on the separate opinion of Justice Ammoun in the 

Advisory Opinion on the Status of Namibia, 1971 I.C.J. Rep. 67 at 79 (Jun. 21), who considered human 

rights as “peremptory rights endowed with effective sanction”, Ijalaye referred to the human rights of the 

citizens of the host states as having become part of ius cogens.  Id. at 243. 
298 The counterargument was that personality, however limited, existed with regard to the object and 

purpose of the contract.  Peter supra note 291 at 166.  Another objection to the application of international 

law to state contracts was that the system of international law (for example, through devices such as the 

clause rebus sic stantibus and the principle pacta sunt servanda) was not sophisticated enough to regulate 

the complexities of international contracts.  But see contra Seidl, who argued that any gaps could be filled 

with recourse to general principles, Ignaz Seidl-Hohenveldern, The Theory of Quasi-International and 

Partly International Agreements, in Contrats Entre Etats et Personnes Privées Etrangères, supra note 280 at 

567, 569. 
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incapacity of private persons to conclude international agreements was the main 

argument used by McNair as support for his theory that state contracts were regulated by 

the general principles of law.299  McNair agreed that the territorial law of the parties was 

not adequate to govern these contracts, but he also believed that international law was 

unfit because it was an interstate (ius intergentes as opposed to ius gentium) system.  He 

believed that his theory was justified by the precedent set by contractual agreements and 

arbitral awards invoking the operation of the general principles of law common to a 

group of nations.300 

In contrast, Verdross criticised the idea that a contract had to be subject to a 

particular law as guided by a positivist prejudice.301  He argued that state contracts were 

in fact governed by a new positive legal order created by the contract itself, which could 

be placed in between municipal and international law.302  He further argued that this type 

of contract could not be subject to international law because the protections granted to an 

investor by a quasi international agreement were stronger than those granted by general 

                                                 
299 McNair, supra note 2 at 10.  A similar argument was put forward by Sereni to whom, “an attempt at 

applying international law to private relations would be tantamount to seeking to apply the matrimonial 

laws of France and England to relations between cats and dogs.”  To Sereni, the mandatory provisions of 

national law would be superseded to the extent that they would be inconsistent with fairness, reason, 

common principles or general principles of law.  Angelo P. Sereni, International Economic Institutions and 

the Municipal Law of States, 96 RCADI 9, 210 (1959-I). But see Mann, The Proper Law of Contracts 

Concluded by International Persons, supra note 131 at 44.  To Mann, this argumentation did not do justice 

to the notion of a system of law, because the subjects of a system of law (e.g. Swiss law) could use a 

different system for their contracts (e.g. Italian).  Mann rejected the idea that a contract would be subject 

only to the general principles of law because he thought that the application of the principles needed to be 

rooted in a legal system. 
300 This was the case of the Lena Goldfields case, the Abu Dhabi arbitration and the arbitration between the 

ruler of Qatar and the International Marine Oil Company Ltd., supra note 276.  Art 22 (f) of the Concession 

granted by Persia to the Anglo Iranian Oil Company referred to the juridical principles contained in Art. 38 

of the Statute of the Permanent Court of International Justice. 
301 Alfred Von Verdross, The Notion of Quasi International Agreements, The Yearbook of World Affairs 

230, 231 (1964). 
302 Id. at 234-235. 
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international law.303  This theory was widely criticised by other commentators, who 

replicated that there could not be a contract without law, as the lex contractus is 

subordinated to the general principles of law of the governing contract.304  Mann invoked 

human rights as a counterargument to the lex contractus theory, since in his opinion, an 

internationalised contract would be subject to the rules of ius cogens as they were 

embodied in public international law.305  Thus, it would not be admissible to give 

approval to a theory for which there would be any lex higher than or uncontrolled by 

international law. This could lead to absurd situations in which the lex contractus created 

by the parties would validate a contract contrary to elementary demands of  domestic 

public policy or in violation of human rights.306 

Another approach was to consider the new phenomenon as part of the 

development of a new mercantile law.  This lex mercatoria would be defined on the basis 

of its object (mainly, if not exclusively, transnational) and its origin; customary and thus 

spontaneous, notwithstanding the possible intervention of state authorities in its 

elaboration and implementation.307  For Goldman, state contracts could be circumscribed 

in the lex mercatoria, which would include a set of general principles and customary 

rules spontaneously referred to or elaborated in the framework of international trade, 

without any reference to a particular system of law.308  The references to a combination 

of municipal and international law in international investment contracts and treaties were, 

in fact, an appeal to the lex mercatoria.  In his opinion, this was the case of the choice of 

law clauses in the Libyan Oil concession agreements, referring to the principles of Libyan 

law insofar as they were in accordance with the general principles of international law.309  

                                                 
303 Id. at 235-236.  In my opinion, this argument does not take into account the fact that parties who 

conclude an agreement under any legal system may reinforce the protection granted by that legal system 

provided that they do not violate the mandatory rules of that system. 
304 Weil, Problèmes Relatifs aux Contrats Passés entre un Etat et un Particulier, supra note 43 at 166-167. 
305 Mann, The Proper Law of Contracts Concluded by International Persons, supra note 131 at 43. 
306 Id. at 50. 
307 Berthold Goldman, The Applicable Law: General Principles of Law- The Lex Mercatoria– in Lew (ed.), 

supra note 145 at 113 et seq. 
308 Id. at 116. 
309 Id. at 117. 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 96

Another significant example of a choice of law that could be construed as comprising the 

lex mercatoria was Art. 42.1 of the Washington Convention, when it stated that in 

absence of agreement by the parties on the law applicable, the Tribunal would apply the 

law of the contracting state party to the dispute and “such rules of international law as 

may be applicable.”310 

Although it is difficult to have a comprehensive view of arbitral practice, since 

many arbitrations are held on a confidential basis, an analysis of the available cases 

shows that tribunals were highly sympathetic to the application of international law 

principles in order to protect foreign investors.311  Arbitrators have legitimised these 

practices, endorsing the parties’ choice of international law and general principles of law.  

Even if the wording of the choice of law clauses vary depending on the case, the 

tendency is to interpret them in favour of international law.  Whenever there is a joint 

reference to municipal law, international law and general principles of law, arbitrators 

tend to check the validity of governmental action against international law.312  It is 

significant that in the major oil arbitrations, none of the parties contested the applicability 

of international law.313 

                                                 
310 Id. at 122. 
311 Recourse to arbitration by the International Chamber of Commerce in Paris is particularly frequent in 

the oil sector.  For examples of the application of international law in arbitration, see Delaume, ICSID 

Arbitration, supra note 145 and Georges R. Delaume, Reflections on the Effectiveness of International 

Arbitral Awards, 12 J. Int’l Arbitration 5 (1995). 
312 BP Exploration Company (Libya) Limited v. Government of the Libyan Arab Republic, 53 I.L.R. 297, 

303 (1979).  Clause 28 of the concession agreement of 1966 stated “[t]his concession shall be governed by 

and interpreted in accordance with the principles of law of Libya common to the principles of international 

law and in the absence of such common principles then by and in accordance with the general principles of 

law, including such of those principles as may have been applied by international tribunals.”  An identical 

choice of law was effected in the contracts with Liamco and Texaco.  For a history of the modifications 

experienced by the clause, see Robert B. von Mehren and P. Nicholas Kourides, International Arbitrations 

between States and Foreign Private Parties: The Libyan Nationalization Cases, 75 Am. J. Int’l L. 476, 

482-483 (1981). 
313 Laviec, supra note 200 at 253. 
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ICSID arbitrations have referred to the applicability of international law to 

disputes and to the conformity between the law of the host state and international law.314  

In the AGIP Spa. v. Government of the People’s Republic of Congo,315 a nationalisation 

dispute, the applicable law was Congolese law, supplemented, if necessary, by any 

principle of international law.  The agreement also contained a stabilisation clause 

freezing Congolese law in a given point of time.  To AGIP, the choice of law clause 

meant that international law would not only apply to fill the gaps of Congolese law but 

that both Congolese and international law would be applicable to the contract.  The award 

did not solve this interpretative question but mentioned that the nationalisation was 

contrary to international law.  The dispute was settled in favour of AGIP with the 

argument that the measure of nationalisation was contrary to the stabilisation clause in 

the investment agreement.316 

The US/Iran Claims Tribunal, the largest arbitral body in history, has even applied 

international law against the stated will of the parties.317  In the Iran v. Consortium 

arbitration, the Tribunal said that the lawfulness of an expropriation had to be checked 

against public international law, even if the explicit choice of law were the laws of 

Iran,318 a choice of law consistent with the NIEO developments of the 1970s.319  The 

Tribunal found that the choice of law was ambiguous and that Iranian law was only 

                                                 
314 Delaume, ICSID Arbitration, supra note 145 at 31. 
315 Società AGIP s.p.a. c. Repubblica Popolare del Congo (§ 79-89 of the judgment), (R.J. Dupuy, sole 

arbitrator Nov. 30 1979), supra note 198. 
316 Delaume, ICSID Arbitration, supra note 145 at 31. 
317 Hanessian Grant, “General Principles of Law” in the Iran/US Claims Tribunal, 27 Colum. J. Transnat’l 

L. 309, 313 (1988/89).  According to Art V of the Claims Settlement Declaration, "The Tribunal shall 

decide all the cases on the basis of respect for law, applying such choice of law rules and principles of 

commercial and international law as the Tribunal determines to be applicable, taking into account relevant 

usages of trade, contract provisions and changed circumstances.” 
318 Art. 29 of the concession agreement.  Grant, supra note 317 at 339-340. 
319 Id. 
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applicable for interpretative issues.  With regard to the substance of the contract, the 

tribunal found that it was ruled by international law.320 

The practical effect of the application of international law to state contracts is that 

the contracting state has to abide by international standards of compliance with the 

contract, mainly the principle of pacta sunt servanda, and responsibility in the case of 

expropriation.321  The failure to comply with these standards triggers the international 

responsibility of the state.322 

This does not mean, however, that the international responsibility of the state has 

always led to the same results.  Arbitrators have assessed the right to compensation in 

different ways, even when the choice of law clauses had an identical content.  The 

Chorzow Factory case, which for fifty years was the benchmark decision in the area, 

stated that  

“The essential principle contained in the actual notion of an illegal act -a principle which 

seems to be established by international practice and, in particular, by the decisions of arbitral 

tribunals- is that reparation must, as far as possible, wipe out all the consequences of the illegal act 

and re-establish the situation which would, in all probability, have existed if that act had not been 

                                                 
320 Id. at 343. 
321 See § 51 of the Texaco Award, supra note 197, which argues that pacta sunt servanda is a principle of 

international law, in the sense of affirming the sanctity of contracts, which is also qualified as a 

fundamental right. 
322 Laviec supra note 200 at 259, 260. In Libyan American Oil Company (LIAMCO) v. Government of the 

Libyan Arab Republic Libyan (Sole Arbitrator Mahmassani.1977), supra note 198 at 290 et seq.  

Nevertheless, it was affirmed that the nationalising state had not committed an international wrongful act 

by nationalising, but the breach of a concession gave rise to a contractual international responsibility, the 

state thus being obliged to indemnify with a lucrum cesans character.  The same solution was reached in 

Kuwait v. American Independent Oil Co., supra note 274.  In Società AGIP s.p.a. c. Repubblica Popolare 

del Congo, supra note 198, the nationalisation was not called a wrongful act but "irregular" under 

international law.  The same arbitrator, René-Jean Dupuy took a more stringent view in the Texaco Award, 

where he qualified the nationalisation as an international wrongful act and arrived to a restitutio in 

integrum decision. 
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committed. Restitution in kind, or, if this is not possible, payment of a sum corresponding to the 

value which a restitution in kind would bear.323 

In the Libya arbitration cases, even if the choice-of-law clauses were identical in 

the BP, Liamco and Texaco contracts, arbitrators issued different opinions concerning the 

right to restitutio in integrum.  The only award which arrived at that solution was the 

Texaco arbitration, which determined that restitutio in integrum was the primary and 

normal remedy for breach of contract in Libyan law and reiterated the classic formulation 

from the Chorzow Factory.  The Texaco award then traced the development of the 

principle in the Mavrommatis Concession cases, The Temple of Preah Vihear, the arbitral 

tribunal in the Martini case and the pleadings before the ICJ in the Anglo-Iranian and 

Barcelona Traction cases.  Dupuy said that even if the principle had been applied only in 

a few cases, this did not undermine its basic validity.  In many cases, Dupuy stated, the 

restitutio in integrum had not been applied because the parties had not pleaded for that 

remedy.  Finally, Dupuy found that the remedy of restitutio in integrum was in 

accordance with the deeds of concession, which granted the parties a grace period in case 

of non-compliance.324 

In the BP arbitration, Judge Lagergren, the sole arbitrator, found that although 

restitutio in integrum was a principle of international law, it had been applied in only a 

very few cases.  He also questioned the authority of the Chorzow Factory case and 

minimised its impact.  Finally, he argued that the principle of restitutio in integrum had 

only been used as a vehicle to assess the amount of damages and that in practical terms, it 

was unlikely that Libya would comply with such a decision.325  In the Liamco arbitration, 

Mahmassani considered the remedy peripherally and concluded that it was not possible to 

                                                 
323 Case Concerning the Factory at Chorzow (Indemnity) P.C.I.J. (Ser. A) Num. 17 at 47 (Sept. 13, 1928), 

reprinted in WORLD COURT REPORTS (VOL II 1927/32) 646, 677 (Manley O. Hudson ed., 1969). 
324 Von Mehren and Kourides, supra note 312 at 540-544. 
325 Id. at 534-536.  These commentators criticised this last argument as technically weak because the 

purpose of an arbitration is to declare the rights and obligations of the parties in a manner that will do full 

justice rather than to predict how a party will respond to the content of the award. 
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apply it, given the prevalent international practice against it and because it could not be 

the object of a compulsory execution.326 

2.3. The Application of General Principles of Law Protecting Investors 

from a Human Rights Perspective 

The above shows that TNCs have enjoyed wide protection at the international 

level, be it through treaty or contract law or through the invocation of legal principles 

based on considerations of equity and fairness, such as the general principles of law as 

interpreted by international tribunals.  As corporations benefit from substantial 

international law protections, it is legitimate to question whether the application of the 

normative values of international also has an effect on the way in which investors’ rights 

should be exerted. 

As mentioned earlier, an important challenge to contemporary international law is 

the development of a coherent regulation of the different branches of international law.327  

Concretely, it is necessary to analyse what the role of fundamental norms of general 

international law should be in situations like investment contracts, where the legal regime 

determining the parties’ rights and obligations is placed under international law.328  

Nowadays, this is even more pressing, because, as Cassesse argues, international law is 

gradually becoming a ius super partes rather than a ius inter partes.329 

One of the most salient features of this contemporary ius super partes is that 

elementary considerations of humanity are becoming legally binding under international 

law.330  Any application of the general principles of law to a particular legal situation 

                                                 
326 Id. at 544. 
327 See text accompanying notes 1-6. 
328 Philippe Kahn observes that Prof. Dupuy, in the Texaco arbitration argued, on the basis of the Lotus 

decision, that by general principle what had to be understood was the whole body of international law, as it 

was in force among all the nations party to the international community.  Philippe Kahn, Les Principes 

Généraux du Droit devant les Arbitres du Commerce International, 116 JDI 305, 310 (1989). 
329 Cassesse, International Law, supra note 31 at 166. 
330 According to the ICJ Advisory Opinion, Reservations to the Convention on the Prevention and 

Punishment of the Crime of Genocide Convention, “the principles underlying the convention are principles 
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where they are invoked cannot disregard the fact that the human rights doctrine has 

become a full part of the general principles of law.  In fact, the human rights doctrine has 

positively influenced various fields of international law, in which it has helped to 

introduce a new paradigm.  Up to now, the main areas of impact have been the theory of 

international subjects, customary law, the law of treaties, international criminal justice, 

and the international monitoring of compliance with the law.331 

Given the substantial impact of human rights in other areas, it is clear that there 

are no theoretical obstacles to the interpretation and development of trade and investment 

law under the prism of human rights.  This interpretation is coherent with the basic idea 

enshrined in every choice of law: when two parties subject a legal situation to a particular 

system of law (be it international law or another system), they express their intention to 

abide by the fundamental values that this legal system conveys.  Moreover, the 

interpretation of these values evolves over time and normative and contractual 

instruments have to be applied that way.  As the ICJ has stated in the Aegean Sea 

Continental Shelf case, “legal terms must be interpreted in accordance with the rules of 

international law as they exist today and not as they existed, when they were inserted in 

an international instrument.”332 

Moreover, the invocation of international protection for the exercise of rights and 

obligations entails, as a consequence, that the way in which the parties exert their rights 

and obligations also has international relevance.  The exercise of rights granted by 

international treaties and contracts cannot run against the fundamental principles of 

international law.  This affirmation has already been widely applied by arbitral tribunals, 

in certain cases to guarantee the protection of investors.333 

                                                                                                                                                 
which are recognised by civilised nations as binding on states, even without any conventional obligation.”  

I.C.J 1951 15, 23 (May 28).  The same idea was expressed in the Barcelona Traction case.  I.C.J 1970, 3, 

32 (Feb. 5). 
331 Cassesse, International Law, supra note 31 at 372. 
332 Aegean Sea Continental Shelf (Greece v. Turkey), 1978 I.C.J. 3, 33-34 (Dec. 19). 
333 All the oil arbitration awards referred to in this paper check the legality of governmental action against 

the fundamental principles of law.  The LIAMCO Award makes a specific reference to the exercise of 
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The imbalance between corporations’ international rights and duties makes it 

necessary to search for mechanisms ensuring that only investments that agree with 

standards developed in other areas of international law are given protection.  In fact, this 

is in line with the idea pointed out by the arbitrator Max Huber in the case of British 

Claims in the Spanish Zone of Morocco, arguing that responsibility is the necessary 

corollary of a right and that every right of an international character consequently implies 

an international responsibility.334  A logical consequence of this idea is that an investor 

that consciously risks the violation of these standards and seeks the protection of 

international law, can justifiably be refused that protection.335 

Verdross pointed out that no general principle of law is more universally accepted 

than the prohibition of the conclusion of contracts contra bonos mores.336  Arguably, the 

contra bonos mores prohibition applies not only to the conclusion but also to the 

execution of contracts because, otherwise, it would be deprived of most of its real effects.  

One may wonder what is the practical impact, in terms of the application of those 

fundamental normative values encapsulated in the general principles of law.  How should 

general principles operate in the interpretation of the parties’ obligations at an 

international level? 

The term general principle is normally understood as a norm of very general reach 

that transmits a fundamental conception of a particular legal system.337  Principles of law 

                                                                                                                                                 
governmental rights in accordance with human rights principles.  See Libyan American Oil Company 

(LIAMCO) v. Government of the Libyan Arab Republic, supra note 198 at 192. 
334 Affaire des Biens Britanniques au Maroc, (May 1, 1925) (Max Huber, arbitrator), reprinted in UNITED 

NATIONS, REPORTS OF INTERNATIONAL ARBITRAL AWARDS (Vol. II) 615, 641 (1948). 
335 In this “rights in exchange of obligations” sense, Trebilcok and Howse put forward a proposal for the 

next WTO negotiations.  If investment is regulated at the WTO level, these authors argue that access to 

mixed arbitration mechanisms should be given to those corporations accepting the OECD Guidelines as 

legally binding obligations.  Trebilcok and Howse, supra note 252 at 366. 
336 Alfred Von Verdross, Jus Dispositivum and Jus Cogens in International Law, 60 Am. J. Int’l L. 55, 61 

(1966). 
337 Béla Vitanyi, Les Positions Doctrinales Concernant le Sens de la Notion de "Principes Généraux de 

Droit Reconnus par les Nations Civilisées", 86 RGDIP 48, 52 (1982). 
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allow all legal phenomena to be analysed from a unitary perspective, ensuring the 

cohesion between public international law and the municipal legal orders.338  To a great 

extent, this cohesion derives from the fact that general principles allow for the application 

of widely accepted moral values.339  As Judge Koretsky observed in the Aegean Sea 

Continental Shelf case, general principles have a forward-looking function, permitting the 

application of newly formed ideas about the legal system.340 

There is common agreement that general principles arise from the parallel 

observance of certain basic rules applied in similar situations without any legislative act 

by any national or international authority being necessary.341  General principles are not 

only useful to fill lacunae in the norms but also to interpret and apply coherently all 

international norms of conventional and customary character.342  This need for coherence 

requires that the exercise of rights must be in accordance with the general principles of 

law. 

                                                 
338 An important particular role in our times is precisely to regulate many situations placed clearly neither 

under international nor under national law.  Max Sørensen, Principes de Droit International Public, 101 

RCADI 1, 17 (1960-III).  See also Gerald Fitzmaurice, The Law and Procedure of the International Court 

of Justice, 1954-9: General Principles and Sources of International Law, 35 Brit. Y.B. Int'l l. 183, 209 

(1958). 
339 Judges at the ICJ have referred to the close relationship between the general principles of law and equity 

considerations.  To Judge Hudson “[w]hat are widely known as principles of equity have long been 

considered to constitute a part of international law, and as such, they have often been applied by 

international tribunals...A sharp division between law and equity, such as prevails in the administration of 

justice in some states should find no place in international jurisprudence.”  See Diversion of Water from the 

Meuse (Individual Opinion by Judge Hudson), P.C.I.J. (Ser. A/B) Num. 70, 4, 76 (Jun. 28 1937), reprinted 

in WORLD COURT REPORTS (VOL IV 1936/42) 172, 231-232 (Manley O. Hudson ed., 1969).  Judge 

Ammoun in the North Sea Continental Shelf Cases argued that general principles of law “when they effect 

a synthesis and digest of the law in foro domestico of the nations –of all the nations – seem closer than 

other sources of law to international morality.”  1969 I.C.J. 3, 134-135 (Feb. 20). 
340 Judge Koretsky, dissenting opinion in the North Sea Continental Shelf Cases (F.R.G. v. Den.; F.R.G. v. 

Neth.), 1969 I.C.J. Rep. 4, 165. 
341 Herman Mosler, General Principles of Law, EPIL 511, 512 (1984). 
342 Alfred Von Verdross, Les Principes Généraux du Droit dans la Jurisprudence Internationale, 52  

RCADI 191, 227 (1935). 
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Human rights have permeated the whole structure of international law, so that any 

reference to the general principles of law should be understood as including human rights 

principles.  As pointed out in the Furundzija case, the general principle of respect for 

human dignity is the basic underpinning and raison d’être of international humanitarian 

law and human rights law.  In modern times, it has become of such paramount 

importance as to permeate the whole body of public international law.343  In its case-law, 

the ICJ has constantly referred to human rights as general principles of international 

law.344 

Apart from human rights, there are a number of general principles having an 

impact on the way in which the parties in a state contract should perform and interpret 

their obligations.  The examination of certain fundamental principles of civil law may be 

helpful to elaborate the responsibility of TNCs at an international level in order to reflect 

economic and power realities.  The application of certain principles of contract law, such 

as the case of liability for negligence, unjust enrichment and estoppel, which have been 

widely applied in international commercial practice, may have an impact in the way in 

which contracts should be performed and interpreted.  These principles help to define not 

only the obligations of the parties between themselves but also the way in which 

contractual rights are limited by third parties’ rights, including in human rights sensitive 

situations. 

A widely applied principle in international practice has been liability for 

negligence.  In the Wimbledon case, the first judgment issued by the PCIJ, the Court 

applied the general principle that any damage caused by the tort of one state to another 

had to be repaired.345  The principle of reparation thus became the basis of a continuous 

                                                 
343 Prosecutor v. Anto Furundzija § 183, I.C.T.Y. Trial Chamber (Dec. 10, 1998). 
344 See Bruno Simma and Philip Alston, The Sources of Human Rights Law: Custom, Ius Cogens and 

General Principles, 12 Aust. Y. B. Int’l L. 82, 106-107 (1992).  See also Nigel S. Rodley, Human Rights 

and Humanitarian Intervention: The Case Law of the World Court, 38 Int. & Comp. L. Q. 321 (1989).  The 

ICJ has referred to the legal nature of human rights in the Reservations Case, the Barcelona Traction, 

Namibia case, Teheran Hostages and Nicaragua case. 
345 The S.S. Wimbledon, P.C.I.J. (Ser. A) Num. 1, 11  (Aug. 17, 1923), reprinted in WORLD COURT 

REPORTS (VOL I 1922/26) 163 (Manley O. Hudson ed., 1969). 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 105

case law of both the PCIJ and the ICJ.346  Due to the way in which international subjects 

have interacted in international law, the principle has focused more on contractual 

relations than on tort liability.  However, as the number of international subjects increases 

and the impact of international contracts on them is understood and refined in legal terms, 

a law of tort responsibility has to be elaborated at the international level.  After all, the 

principle of liability for negligence means that “every invasion of private rights imports 

an injury and that for every such injury the law gives a remedy.”347  Those invaded rights 

may belong to the parties to the contract or to third parties, such as the members of a 

community affected by an oil drilling project. 

A principle that may have a special interest for corporate accountability is the 

principle of unjust enrichment.  This would be applicable when corporations derive 

benefits from exploitation that are detrimental to the economic rights of host communities 

(for example, benefiting from arbitrary takings by the government or through activities 

decreasing the value and utility of that property, such as environmental plundering).  The 

thrust of the principle is that nobody should enrich himself, without legal cause, at the 

expense of another.  The legal consequence of this is that a person who has been enriched 

at the expense of another without legal justification must either restore the object of 

enrichment or provide compensation.  Although the concrete contents of this obligation 

vary in the legislation of different legal systems, it is generally accepted that exploitation 

is clearly contrary to the principle.348 

This principle exists in both civil and common law jurisdictions.  In France, an 

analogous set of principles have resulted from judicial creation, on the basis of Roman 

law maxims and general principles of equity.  The principle of unjust enrichment is 

specifically embodied in all modern civil law codifications, such as the Spanish, the 

                                                 
346 Mosler, General Principles of Law, supra note 341 at 519. 
347 In the Lusitania case, the German-American Mixed Commission had to decide a claim for compensation 

brought by the League of Nations against Germany.  In its unanimous opinion of Nov. 1, 1923, the 

Commission referred to the general rule governing responsibility. 
348 Mosler, General Principles of Law, supra note 341 at 520. 
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German, the Swiss and the Greek.349  In common law systems, where there is no 

systematic or theoretical equivalent to this notion, corresponding principles have been 

developed from a number of actions in quasi contract as well as from certain principles of 

constructive trust.350 

The application of the principle has not been restricted to domestic law but has 

also been widely applied by international tribunals, in many cases to the benefit of 

investors.351  Courts and tribunals have invoked the principle mainly for calculating 

damages resulting from the expropriation of foreign nationals.352  As Franck observes, the 

PCIJ distinguished between the compensation that would be applicable to a lawful 

expropriation (the book value of the property at the time of its dispossession plus interest) 

and an illegal one.  The true measure of damages, the Court argued, should reflect not 

just the value of the property at the time of dispossession but the loss sustained because 

of the fact of the expropriation.353  The distinction between regular and irregular property 

takings is especially interesting because it can provide courts with the guidance necessary 

                                                 
349 Wolfgang Friedmann, The Uses of General Principles in the Development of International Law, supra 

note 1 at 295. 
350 Id. 
351 In the Liamco case, the principle is referred to as part of a compendium of legal principles and maxims, 

universally accepted in theory and practice.  See Libyan American Oil Company (LIAMCO) v. 

Government of the Libyan Arab Republic, supra note 198 at 175-176.  This is even more so the case where 

the arbitral practice has widely applied the principle to interpret legal contracts to the benefit of investors, 

assessing the level of compensation that investors should obtain (for example in the Lena Goldfields case).  

The Iran/US Claims Tribunal has cited public international law for the principles of unjust enrichment 

(Tippetts, Abbet, McCarthy, Stratton v. Tams Affa Consulting Eng’rs of Iran), and that no one should be 

allowed to gain from a wrong (Sea-Land Serv. Inc., v. Islamic Republic of Iran).  See Grant, supra note 317 

at 326. 
352 Thomas M. Franck and Dennis M. Sughrue, The International Role of Equity-as-Fairness, 81 Geo. L.J. 

563 (1993). 
353 Id. at 565.  In the Certain German Interests in Polish Upper Silesia (Ger. v. Pol.), case, the PCIJ 

decided that Poland’s expropriation of a German-owned nitrate concern violated the terms of a Convention 

on Upper Silesia (P.C.I.J. (Ser. A) Num. 7 at 24 (May 25, 1926) and then, in the Chorzow Factory case, 

1928 P.C.I.J. (Ser. A) No. 17 at 47 (Sept. 13, 1928) turned to unjust enrichment for guidance in calculating 

damages. 
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to ascertain to what extent a corporation may have benefited economically from the 

occupation of land during the course of a project in which international standards of 

compensation had not been respected.354 

Unjust enrichment has not only come into play in cases dealing with inter partes 

obligations but has also been applied when third parties were at stake.  In the Norwegian 

Claims case, the tribunal applied the unjust enrichment standard for the calculation of 

damages.355  Upon entering the First World War, the US decided to expropriate ships in 

the course of being built in American shipyards for foreign parties.  After the US and 

Norway failed to agree on the sum due to Norwegian nationals whose contracts had been 

expropriated, they referred the matter to the Permanent Court of International Arbitration.  

After determining the fair market value of the contracts, the Court turned to a claim 

brought on behalf of an American firm that had acted as broker between a Norwegian 

purchaser and an American shipyard.  Once the ship had been requisitioned, the United 

States failed to pay the remainder of the commission, in violation of the terms of the 

contract.  The firm sought to blame the Norwegians for this lapse, arguing that the 

purchaser's assignee was contractually bound to pay the remainder. 

The Court rejected the firm's claim for fulfilment of a contractual obligation, 

holding that the expropriation had terminated any contractual relationship between the 

firm and the Norwegian purchaser.  On the basis of equity, it reasoned, however, that had 

the United States paid the amount due the broker, it would have been legitimised to 

deduct it from the fair market value of the contract.  The reasoning was not based on 

actual costs incurred by the United States, but on the unjust enrichment of Norway that 

                                                 
354 The notion of prompt, adequate and effective compensation, as a standard internationally recognised for 

the protection of corporate property on is relevant to the protection of parties affected by corporate 

activities.  This is the standard enshrined in the World Bank Operational Policy 4.12 on Involuntary 

Resettlement, § 9-12 (Dec. 2001). 
355 I rely extensively on Franck and Sughrue, supra note 352 at 565-566 for the description of this case.  

Norwegian Shipowner’s Claims (Nor. v. U.S.), Hague Ct. Rep. 2d (Scott) 39 (Perm. Ct. Arb. 1922), 

reprinted in UNITED NATIONS, REPORTS OF INTERNATIONAL ARBITRAL AWARDS (Vol. I) 307 

(1948). 
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would have resulted because the commission was part of the contract price to be paid for 

the ship.356 

The principle could be very fruitfully applied to human rights problems arising in 

international economic law.357  Wolfgang Friedmann has illustrated such an application 

of the principle in an interesting example.  If a concession for the growing and 

merchandising of tobacco or for the exploitation of natural resources has been granted 

under conditions of political and military domination and under financial conditions that 

are very different from those prevailing on an open market, it would be neither realistic 

nor equitable not to take into account the unjust enrichment having accrued to the foreign 

interest as a result of their privileged position.358  Thus, the principle would be clearly 

applicable in a case where a TNC is an accomplice in a forceful invasion of indigenous 

community land or in a forced transfer of population.359  Given that international judicial 

and arbitral practice have consistently affirmed that nobody should be able to gain from a 

wrong and that this has protected investors against state arbitrariness, there are no 

theoretical barriers for the principle to be applied internationally to calculate financial 

responsibilities when the rights of individuals are affected by international transactions. 

Another principle that is particularly useful for corporate responsibility is the 

principle of estoppel.  The principle is very closely akin to that formulated in one of the 

early maxims of equity within the English legal system; that “he who seeks equity must 

do equity.”360  The common law principle of estoppel holds that one who, by word or 

conduct wilfully causes another to believe in the existence of a certain state of things and 

                                                 
356 Norwegian Shipowner’s Claims (Nor. v. U.S.), REPORTS OF INTERNATIONAL ARBITRAL 

AWARDS, supra note 355 at 343. 
357 Friedmann, The Uses of General Principles in the Development of International Law, supra note 1 at 

296.  See also Wolfgang Friedmann, Law in a Changing Society, supra note 36 at 456 et seq. 
358 Friedmann, The Uses of General Principles in the Development of International Law, supra note 1 at 

298. 
359 These are issues at stake in the protracted Alien Tort Claims Act lawsuit against Unocal.  See text 

accompanying notes 966-973. 
360 Friedmann, The Uses of General Principles in the Development of International Law, supra note 1 at 

288. 
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induces him to act on the strength of that belief, is precluded from averring against that 

party a different state of things as existing at the same time.  This principle has a civil law 

analogy in the principle non venire contra factum proprium, derived from Roman law 

and enshrined in modern continental systems. 

Estoppel has been widely invoked in international practice, where it has a wider 

scope than in municipal law.361  Following this interpretation, it may be argued that in a 

contract subject to public international law, the conditions for the application of estoppel 

will be applied more loosely.  The doctrine, as pointed out in the Gulf of Maine, case is 

grounded in considerations of good faith and equity in international relations.362 

An early example of the application of estoppel appeared in the Diversion of 

Water from the Meuse case.363  The Netherlands complained that Belgium's construction 

of a lock to take water from a river violated a conventional regime governing access to 

that river's waters.  A few years earlier, however, the Netherlands had constructed a lock 

remarkably similar to the one about which it was now complaining.  After concluding 

that the Belgian lock did not violate the terms of the Convention, the Court suggested 

that, even had it found the lock in violation, a principle closely akin to estoppel would 

have impelled it to reject the Dutch claim because The Netherlands could not complain 

about the construction and operation of a lock, where they themselves had in the past, 

built their own similar example.364 

                                                 
361 McGibbon observed that this was a measure of the importance of good faith in the relations among 

states.  I.C. McGibbon, Estoppel in International Law, 7 Int. & Comp. L. Q. 468, 471 (1958).  Judge Alfaro 

of the ICJ has observed that international estoppel does not precisely reflect either municipal estoppel or 

civil law preclusion. Concerning the Temple of Preah Vihear (Cam. v. Thai.), 1962 I.C.J. 6, 39 (June 15).  

See also Megan L. Wagner, Jurisdiction by Estoppel in the International Court of Justice, 74 Calif. L. Rev. 

1777 (1986) and A Comparative and Critical Assessment of the Use of Estoppel in International Law, 50 U. 

Miami L. Rev. 369 (1995). 
362 Case Concerning Delimitation of the Maritime Boundary in the Gulf of Maine Area, 1984 I.C.J. 246, 

305 (Oct. 12). 
363 See Franck and Sughrue, supra note 352 at 566-567 (referring to Diversion of Water from the Meuse 

(Neth. v. Belg.), P.C.I.J. (Ser. A/B) No. 70 (Jun. 28, 1937). 
364 Id. 
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In ICJ practice, claims of international estoppel have arisen in two contexts: 

unilateral declarations and acquiescence.  The ICJ has held a state to its previous actions 

on four occasions, although in none of the cases did the Court directly address the 

doctrine by reference to its title.365  In the Nuclear Test case, the Court ruled that France 

was bound by its unilateral statement that atmospheric nuclear tests would soon end.  The 

Court found that binding unilateral declarations obliged a State to follow a course of 

conduct consistent with its declaration, arguing that "just as the very rule of pacta sunt 

servanda in the law of treaties is based on good faith, so is the binding character of an 

international obligation assumed by unilateral declaration."366  According to this decision, 

unilateral declarations bind the state to a good faith doctrine that fosters consistency in 

international relations.367 

Estoppel may also result from a state’s acquiescence to the declaration or acts of 

another state.  As the Fisheries case demonstrates, this knowledge can usually be inferred 

from the circumstances.368  The ICJ found that Britain had acquiesced to Norway’s 

delimitation of the Continental Shelf, rejecting Britain’s argument that it did not know 

about Norway’s particular system of delimitation.  In the Temple of Preah Vihear Case, 

the ICJ pointed out that a party remaining silent, although the circumstances were such as 

to call for some reaction must be held to have acquiesced.369 

In an environment of increasing proliferation of codes of conduct and publicity 

affirming companies’ human rights friendliness, how could the interpretation of this 

                                                 
365 Wagner, supra note 361 at 1784.  These cases are Eastern Greenland  (Den. v. Nor.) (unilateral 

statement of fact) P.C.I.J. (Ser. A/B) No. 53 (Apr. 5, 1933), Fisheries Case 1951 (U.K. v. Nor.) 

(acquiescence), 1951 I.C.J. 116 (Dec. 18), Temple (Cam. v. Thai) (acquiescence), 1962 I.C.J. 6 (June 15) 

1962 and Nuclear Tests (Austr. v. France) 1974 I.C.J. 252 (statement).  In the Gulf of Maine case, supra 

note 362 at 305, it mentioned estoppel but concluded that the doctrine did not apply. 
366 Nuclear Tests (Austl. v. Fr.), 1974 I.C.J. 253, 268 (Dec. 20). 
367 For a positivist critique of this wide notion of estoppel, see Alfred Rubin, The International Legal 

Effects of Unilateral Declarations, 71 Am. J. Int'l l. L., 16, 19-20 (1977). 
368 Franck and Sughrue, supra note 352 at 568. 
369 1962 I.C.J. Rep. at 23.  In the same case, the ICJ applied the principle of preclusion of conduct.  Id. at 

32. 
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doctrine influence the extension of legal effects of corporate codes of conduct and other 

voluntary instruments?  It would probably be hasty to argue that all corporate 

declarations expressing sympathy for the human rights cause immediately locks the 

company into a legal obligation.  However, it may be plausible to argue that certain 

declarations or actions, made in particular circumstances and prompting a certain market 

response, may give rise to legal effects.370 

A corporate declaration would be more likely to incur liability if it referred to a 

concrete situation or action.  In terms of legal certainty, it would not be adequate to 

attribute legal effects to a statement of the type “human rights are increasingly becoming 

a legitimate concern for business and we are studying how companies’ policies could be 

adapted to the UDHR declaration.”  Nevertheless, there would be strong grounds to 

attribute responsibility to a company that launched a huge advertising campaign 

emphasising that it does not employ child labourers and showing its support for the 

elimination of child labour in a particular country and then, behaved differently in its 

market practices.371 

Historically, a party invoking equitable estoppel had to demonstrate reliance on 

the other party's conduct.  This reliance may either be detrimental for the other party or 

beneficial for the party making the statement.  As the P.C.I.J. noted in the Diversion of 

Water from the Meuse, the Dutch, having “set an example” through the construction of 

their lock, ought not to have been surprised when the Belgians built their own.  It seems, 

however, that international tribunals no longer appear to require such narrow detrimental 

reliance by those seeking to invoke equitable estoppel.  Even in the absence of reliance, a 

nation may be estopped, under an implied principle of good faith from contesting the 

                                                 
370 Misleading representations on corporate social responsibility matters have already been at stake in the 

courts.  See Kasky v. Nike Inc., 119 Cal. Rptr. 2d. 296 (Cal 2002), cert. granted, 123 S. Ct. 817 (2003), 

cert. dismissed as improvidently granted, 123 S. Ct. 2554 (2003). 
371 See The Royal/Dutch Shell Group of Companies, Being Child-Friendly in Brazil, affirming that “in 

1999, Shell Brasil was awarded the title of 'Child Friendly Company' for its pioneering work in 

discouraging the use of child labour in the production of sugar cane alcohol” at www.shell.com.  
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legally binding effects of its promises.372  The position however, does not seem to be 

clear, since the reliance requirement was reaffirmed by the ICJ in the Nicaragua case.373 

A tougher application of the reliance requirement would have an impact on the 

extent to which it would be necessary to demonstrate that the company has obtained a 

benefit as a consequence of those declarations, actions or programmes.  This benefit 

would be mainly, although not exclusively, pecuniary.  The clearest case would be one in 

which the share price would increase due to  massive investment by socially responsible 

pension funds.  Favourable responses could also be of a non-monetary character but 

could have a long-term impact on the company’s position on the market, for example, 

praising statements by governments and NGOs or the participation in international fora 

as a good corporate citizen. 

From a litigation point of view, another way in which the estoppel argument could 

be brought up is in the establishment of jurisdiction over the company.  If the 

transnational corporation has consistently benefited from a broader notion of foreign 

investor enshrined in state contracts and in bilateral investment treaties, it may be 

estopped from claiming a formalistic definition of company, based only on geographical 

incorporation, when facing liability in foreign courts.  A similar argument may be used 

when jurisdiction has been asserted but a corporate respondent claims that the home state 

court is a forum non conveniens, and that the appropriate forum is the host state, when the 

corporation itself has consistently refused to submit to the jurisdiction of host country 

courts in foreign investment claims. 

When the general principles of international law apply to a state contract, it means 

that they have a legally binding value and not just a merely hortatory one.  Verdross 

claimed in 1935 that general principles could trump rules based on treaties and custom.374  

The fact that they are subsidiary sources does not mean that they have no binding value.  

                                                 
372 Franck and Sughrue, supra note 352 at 567. 
373 Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.), 1984 

I.C.J. 392, 415 (Nov. 26).  See Wagner, supra note 361 at 1780. 
374 Simma and Alston, supra note 344 at 104 (referring to Von Verdross, supra note 342 at 227). 
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What it means is that the various groups of norms are to be examined in the order in 

which they are listed in Art 38 of the ICJ Statute.375  However, they are not subsidiary in 

the sense that their legal quality is different from that of treaties and customary rules.  In 

fact, they are stronger than these rules if a peremptory norm belonging to the general 

principles supersedes contractual provisions or customary rules.376 

The affirmation of the obligatory character of the principles leaves, of course, 

many questions unresolved.  The development of the legal responsibility of non-state 

actors in the framework of their commercial activities encounters a number of difficulties 

that will be addressed below.  The first difficulty is how general principles of law are to 

be applied and interpreted. When a legal system is in the process of formation, the 

content of legal categories is not clear.  Their development always involves a certain 

degree of subjectivism.  As demonstrated by academic writings developing a framework 

for the protection of investors, authors use the general principles that best serve their 

interests.377 

Although the general principles of law provide clear guidelines as to the values 

that should rule international contracts, their lack of determinacy is an obstacle for 

clarifying the concrete content of corporations’ human rights obligations. Clearly, the 

activities of the corporation in the framework of the state contract would be subject to the 

ius cogens norms of international law.378  As the ICTY pointed out in the Furudzija case, 

peremptory norms (in this case, it referred to the prohibition of torture) produce a 

deterrent effect in that they signal to all states and individuals that the prohibitions that 

they envisage are absolute values from which nobody must deviate.379 

                                                 
375 Mosler, General Principles of Law, supra note 341 at 518. 
376 Id. 
377 Sornarajah, supra note 193 at 52.  Sornarajah refers to the role of TNCs in the creation of investment 

law as an illustration of how private power can be used to formulate norms which claim to be principles of 

international law. 
378 See text accompanying notes 304-306.  See also Texaco Award, supra note 197 at par. 78. 
379 Furundzija, supra note 343 at 158 § 154. 
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This again, does not clarify what the role of human rights in international 

contracts should be.  There are many references to human rights as ius cogens norms but, 

at the same time, it cannot be argued that all human rights norms are ius cogens.380  The 

International Law Commission commentary to the deleted Art. 19 of the Draft Articles on 

State Responsibility referred to the close link between ius cogens and international 

crimes.381  It may be argued that ius cogens norms would subject corporations to the 

prohibition of crimes such as those contained in the former Art. 19 of the Project of 

International Responsibility of the States, which refer to the prohibition of aggression, 

slavery, genocide, apartheid and the massive pollution of the land and seas.382 

However, restricting the scope of corporate obligations to the most blatant 

violations of ius cogens norms seems to lead to unsatisfactory results.  First, because this 

                                                 
380 See Simma and Alston, supra note 344 at 103.  A number of commentators have dealt with the 

applicability of ius cogens norms to international contracts and mentioned human rights as an example, 

without distinguishing between different categories of rights.  See also Von Verdross, Jus Dispositivum and 

Jus Cogens in International Law, supra note 336 at 60 and Mann, supra note 131 at 121.  Kahn observes 

that there is no consensus as to whether the ius cogens principles serving as reference to international 

arbitrators, underlining that “en tout état de cause, en dehors des atteintes aux droits de l’homme, il n’y a 

pas de règles qui actuellement bénéficient d’un large consensus pour les faire entrer dans la définition de 

l’Art. 53 de la Convention.  Philippe Kahn, Les Principes Généraux du Droit devant les Arbitres du 

Commerce International, 116 JDI 305, 313-314 (1989). 
381 Art. 19 of the Draft Articles on State Responsibility, reprinted in Marina Spinedi, International Crimes 

of State (Legislative History) in INTERNATIONAL CRIMES OF STATE 7 (J.H.H. Weiler, A. Cassesse 

and M. Spinedi eds., 1991)  Gennady M. Danilenko, International Ius Cogens: Issues of Law Making, 2 

EJIL 42, 54 (1991) (referring to 2 Y. B. of the ILC 101, 119-120 (1976-II)).  However, Art. 19 was not 

included in the 2001 version of the Codification of State Responsibility.  The International Law 

Commission preferred to leave the notion of peremptory norms to evolving state practice and to decisions 

of judicial bodies.  Although the concept of international crimes of the state was deleted, certain 

consequences were attached to serious breaches of obligations owed to the international community as a 

whole, such as the possibility of aggravated damages as well as certain obligations on the part of third 

states not to recognise that breach. James Crawford, Jacqueline Peel, Simon Olleson, The ILC's Articles on 

Responsibility of States for Internationally Wrongful Acts: Completion of the Second Reading, 12 Eur. J. 

Int'l L. 963 (2001). 
382 J. D. GONZALEZ CAMPOS, L.I. SANCHEZ RODRIGUEZ, Mª P. ANDRES SAENZ DE 

SANTAMARIA, CURSO DE DERECHO INTERNACIONAL PUBLICO 51 (VOL. I) (1990). 
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interpretation would limit the scope of corporate responsibility only to gross criminal 

cases.  Second, because it would not fit in the system of law regulating state contracts, 

since the content of the general principles of law governing contracts is wider than that of 

ius cogens. 

As mentioned above, the scope of general principles is wider than that of ius 

cogens.383  This is confirmed by the emergence of an international or transnational public 

order.384  The contents of the notion are (and probably always will be) unclear, because 

opinio iuris is constantly adapting to new situations and facts.  Moreover, assessments of 

what is licit and illicit coexist with pervasive infringements of legal and moral rules. 

The existence of a transnational public policy is confirmed by the arbitral and 

judicial practice deeming certain contracts invalid because they run against certain 

accepted public policy principles that are not necessarily ius cogens.385  Transnational 

public policy could interfere with the parties’ choice of law.386  The content of this order 

                                                 
383 F. A. Mann, The Theoretical Approach Towards the Law Governing Contracts Between States and 

Public Persons, in Contrats Entre Etats et Personnes Privées Etrangères, Colloque Centre de Droit 

International et Etranger, supra note 280 at 567.  See also HERMANN MOSLER, THE 

INTERNATIONAL SOCIETY AS A LEGAL COMMUNITY 19 (1980) and Gunther Jaenicke, 

International Public Order, 7 EPIL 315, 315 (1984). 
384 R. S. J. MacDonald, Fundamental Norms in Contemporary International Law, 25 CAN. Y.B. INT’L L. 

115, 124 (1987). Although its contents are still unclear and the world community lacks a superior authority, 

some sort of law also imposing obligations on those who are not willing or prepared to be bound by it, is 

gradually emerging.  MacDonald considers that these norms are constitutional norms, because they 

constitute the apex of the international legal order.  Id. at 135.  To Rafael Caldera, The Juridical Basis of a 

New International Order, 196 RCADI 385, 392 (1986), the notion of social justice accepted in the internal 

law of all countries must be observed unhesitatingly in the field of international relations. 
385 Both the French and the Italian Courts of Cassation have endorsed the notion of transnational public 

policy as based on the idea of minimum standards of universal justice. Pierre Lalive, Transnational (or 

Truly International) Public Policy and International Arbitration in COMPARATIVE ARBITRATION 

PRACTICE AND PUBLIC POLICY IN ARBITRATION 257, 277 (ICCA Congress Series Num. 3) New 

York - May 1986 (1987). 
386 Id. at 274-286.  See also Peter, supra note 291 at 141. 
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is not clear, but, as the following examples demonstrate, the notion operates in delimiting 

what issues may be considered as internationally relevant. 

The field of corruption illustrates how an issue becomes a matter of public policy 

at the international level.  After the adoption of anticorruption treaties with extraterritorial 

reach, it becomes increasingly difficult not to be subject to an anticorruption obligation in 

any jurisdiction.387  Moreover, corruption is another recurrent theme of investment 

guarantees in countries that are home to the main corporations.388  What it is interesting is 

that, before corruption entered positive international law, arbitrators found that contracts 

based on bribery interfered with transnational public policy.  In the Argentine Bribery 

Case,389 Judge Lagergren declined jurisdiction and even refused to consider the merits of 

a case in which the plaintiff claimed compliance with a contract the object of which was 

to convince Argentinean government officials and distribute bribes in exchange for 10% 

of the value of the contracts awarded by the government.  When declining jurisdiction, 

Lagergren invoked international public policy, arguing that “it cannot be contested that 

there exists a general principle of law recognised by civilised nations that contracts which 

seriously violate bonos mores or international public law are invalid or at least 

unenforceable and that they cannot be sanctioned by courts or arbitrators.”390 

                                                 
387 For a review of the main anti-corruption adopted internationally, see among others, Philip M. Nichols, 

Regulating Transnational Bribery in Times of Globalization and Fragmentation, 24 Yale J. Int'l L. 257 

(1999), Philip M. Nichols, The Myth of Anti-Bribery Laws as Transnational Intrusion, 33 Cornell Int'l L.J. 

627 (2000), Alejandro Posadas, Combating Corruption Under International Law, 10 Duke J. Comp. & Int'l 

L. 345 (2000), Peter Eigen, The OECD Convention on Combating Bribery of Foreign Public Officials in 

International Business Transactions, 45-AUG Fed. Law. 22 (1998). 
388 Today, the anticorruption fight is reflected in international instruments, such as the OPIC regulations 

which will not finance projects that involve illicit payments, which requires representations and covenants 

from the investor regarding compliance with applicable anti-corruption laws.  See OPIC, Discouraging 

Corrupt Practices at http://www.opic.gov/Insurance (last visited Sept. 10, 2004). 
389 ICC Award Num. 1110 (Doc. num. 410/1056, Jan. 15 1963), partially reprinted in JULIAN D. M. LEW, 

APPLICABLE LAW IN INTERNATIONAL COMMERCIAL ARBITRATION 554 (1978). 
390 “Corruption is an international evil, contrary to good morals and to an international public policy 

common to the community of nations.”  Id. at 554. 
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A similar example of an initially “local” issue that becomes a matter of 

international concern on the margins of the legal system is that of labour rights.  In the 

corporate world, there is a growing sense that a minimum set of international standards 

has to be respected to be “on the safe side.”  The way in which scholars treated labour 

issues under state contracts illustrates this point.  In 1969, Weil argued that contracts 

would be separable, certain areas being subject to national and certain others to 

international law.391  For Weil, labour would be the typical example of matters left to 

municipal law. 

Nowadays, it would be difficult to argue that labour law issues could be ruled 

exclusively by national law tout court.392  Whatever happens in terms of real compliance, 

the endorsement of international standards has been mainstreamed into transnational 

discourse.  In fact, corporations hasten to affirm their conformity to international 

standards, such as child labour or minimum workers’ rights, irrespective of their status in 

municipal law.393  This incipient opinio iuris arises, not only because private actors in the 

sector acknowledge it as an obligation, at least of a moral character, but also because it is 

a minimum required by international financial institutions and insurance agencies. 

Both the IFC and MIGA have adopted specific policies on child labour.  

According to its policy statement, the IFC will not support projects that use forced or 

child labour.394  A similar policy is applied by the MIGA.395  There is no specific policy 

                                                 
391 Weil, Problèmes Relatifs aux Contrats Passés entre un Etat et un Particulier, supra note 43 at 188.  See 

also Von Verdross, The Notion of Quasi International Agreements, supra note 301 at 235-236 and Feuerle, 

supra note 239 at 108.  To Feuerle, national administrative, labour and penal laws would be applicable in 

the framework of state contracts. 
392 For an assessment of the internationalisation of labour rights, see Bob Hepple, A Race to the Top? 

International Investment Guidelines and Corporate Codes of Conduct, 20 Comp. Labor Law & Pol’y J. 

347 (1999).  Hepple considers that this evolution goes in the direction of the privatisation of labour 

standards. 
393 See text accompanying notes 485-524. 
394 IFC, POLICY STATEMENT ON FORCED LABOR AND HARMFUL CHILD LABOR (Mar. 1998), available at 

http://www.ifc.org/ifcext/enviro.nsf/Content/Safeguardpolicies (last visited Sept. 10, 2004) [hereinafter IFC 

Forced Labor Policy Statement]. 
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on other labour standards, although the IFC Policy Statement affirms that “[p]rojects 

should comply with the national laws of the host countries, including those that protect 

core labour standards and related treaties ratified by the host countries.”396 

The American insurance agency, the Overseas Private Investment Corporation 

(OPIC) does not finance projects that run against internationally recognised workers’ 

rights.  The OPIC’s finance agreement requires the investor to respect these rights, 

including the right of association, collective bargaining and acceptable working 

conditions with regard to wages, hours of work, occupational health and safety and 

minimum age requirements.397  The Export Credits Guarantee Department, the UK’s 

Official Export Credit Agency, expresses its commitment to financing projects depending 

on their sustainability and human rights.398  The Canadian Export Development 

Corporation declares that it has integrated corporate social responsibility as an integral 

part of its business and that it takes it into account for the evaluation of projects, 

including refusing finance for projects based solely on potential detrimental effects on 

social considerations or human rights.  The Agency also declares to have included human 

                                                                                                                                                 
395 In 1998, new provisions were introduced in MIGA’s contract of Guarantee requiring Guarantee Holders 

to refrain from employing harmful child labour and/or forced labour.  These amendments also entitle the 

MIGA to terminate a contract if the investment project does not meet these labour standards, although the 

client can bring them into compliance if MIGA determines that the situation can be corrected.  Motomichi 

Ikawa, Multilateral Investment Guarantee Agency in THE WORLD BANK, INTERNATIONAL 

FINANCIAL INSTITUTIONS AND THE DEVELOPMENT OF INTERNATIONAL LAW (Edith Brown 

Weiss, Andrés Rigo Sureda and Laurence Boisson de Chazournes, eds.) 21, 26 (1999). 
396 IFC Forced Labor Policy Statement supra note 394. 
397 OPIC, Supporting Worker Rights at http://www.opic.gov/Insurance. (last visited Sept. 10, 2004). 
398 The UK government's Export Credits Guarantee Department undertakes to screen applications 

depending on their social, environmental or human rights aspects, to submit the performance against their 

Business Principles in a report to be presented to the British Parliament and to press for reform on 

sustainable development and human rights issues in relation to export credits.  See ECGD Business 

Principles, at www.ecgd.gov.uk (last visited Sept. 10, 2004). 
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rights and social impacts in their due diligence and to have created a Council in 

Corporate Social Responsibility.399 

Apart from labour obligations, it is difficult to ascertain what the status of human 

rights is in the notion of transnational public policy.  It is possible to affirm that the idea 

that human rights are a legitimate business concern is becoming a transnational public 

policy issue.  There are early precedents in judicial practice, such as the Regazzoni v. 

Sethia case, in which the House of Lords decided that an international contract between 

an English and a Swiss businessman, perfectly legal under English law, was null and void 

under Indian law, which prohibited the trade of jute from South Africa, following the 

apartheid measures on Indians.400  Although there are several interpretations of the case, 

what the House of Lords seems to have done by declaring the nullity of a contract 

perfectly valid under the lex fori, was to uphold the public policy of the international 

community.401 

The idea that essential public policy requirements oblige corporations to uphold 

minimum human rights standards is reaching the conscience of stakeholders involved in 

business and in regulation.  It is difficult to predict whether this opinio iuris will lead to 

the elaboration of binding legal rules in the traditional sense.  As the following chapters 

will show, the number of initiatives and enterprises endorsing the UDHR varies every 

day.  Every actor takes a different view.  In many cases, this view responds to empirical 

factors, depending on the problems it faces and on the market and media pressure to 

which it is subject.402 

                                                 
399 The EDC also declares that social and human rights impacts are taken into account in their due diligence 

and that they have created a Council on Corporate Social Responsibility.  See Export Development 

Corporation, Corporate Plan 18 available at http://www.edc.ca (last visited Sept. 10, 2004). 
400 Lalive, supra note 385 at 279-280. 
401 Lalive, supra note 385 at 280. 
402 In many cases where companies invest in human rights unfriendly countries, they claim to have carried 

out substantial investments to improve the living standards of the local populations.  See Erick Marcks, 

Avoiding Liability for Human Rights Violations in Project Finance, 22 Energy L. J. 301, 308 (2001), 

praising community development programs in relation to Unocal’s involvement in the Yadana Project 
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The fact that most investment disputes are submitted to arbitration tribunals helps 

to close the procedural labyrinth that makes the introduction of international 

responsibility for human rights matters almost impossible.  Most arbitration take place on 

a confidential basis.  Moreover, the bodies present are the parties to the dispute and, 

therefore, the mechanism does not provide a good forum for public interest issues to be 

raised.  Will this exclusivity be broken by public pressure?  In January 2001, a NAFTA 

panel admitted an amicus brief submitted by several NGOs by in the Methanex 

Corporation v. United States of America case.403  This development may pave the way 

for the inclusion of human rights and environmental concerns in arbitration cases.  But it 

still looks as if there is a long way to go. 

Closing Remarks 

Municipal and international, private and public law have interacted when 

developing principles of international responsibility in contractual matters.  The main 

barrier to the development of corporate social responsibility is not to find theoretical 

support in the interpretation of the existing tools but in materialising that responsibility in 

practice.  In fact, the main obstacle when trying to apply a coherent and progressive 

                                                                                                                                                 
(Burma).  Another development that is becoming “fashionable” in the sector is participating in the human 

rights training of the security forces.  See Sarah Murray,  When Exploration Rights Meet Human Rights, 

Financial Times, Mar. 14, 2002.  Corporations, like Exxon Mobil, which traditionally refused to adopt a 

human rights policy face growing pressure through Shareholders’ Resolutions.  See Exxon Mobil Commits 

to Uphold Core Labor and Human Rights In Response to Shareholder Proposal, Amnesty International 

USA News Release (Apr. 21, 2004) at www.amnestyusa.org. (last visited Sept. 10, 2004). 
403 See Patrick Dumberry, The Admissibility of Amicus Curiae Briefs by NGOs in Investors'-States 

Arbitration: the Precedent Set by the Methanex Case in the Context of NAFTA Chapter 11 Proceedings, 1 

Non-State Actors and International Law. 201 (2002).  The facts of the case are as follows: the governor of 

the state of California issued an Executive Order in March 1999 for the removal of gas additive MTBE 

from gasoline before the end 2002.  Methanex, a Canadian producer of methanol, a key element in the 

production of MBTE initiated proceedings alleging breaches of NAFTA Arts. 1105 and 1110. Id. at 205 

and 211-212.  The arbitral panel looked at UNCITRAL Arbitration rules and decided that nothing in them 

prevented the issue of submissions to assist the tribunal.  On the other hand, it acknowledged the public 

interest in the arbitration and the bad reputation that NAFTA Chapter 11 proceedings have because of 

being  unduly secretive, therefore a blanket refusal could do positive harm. 
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vision of international law in the state contract framework is the lack of adequate 

procedural channels to substantiate that responsibility.  The interaction of internal and 

international law makes the victims of human rights violations by non-state actors 

practically defenceless when trying to have access to process. 

Since Roman times, municipal and international legal systems have elaborated 

concepts that define what the limits to the exercise of rights are and that attach 

responsibilities to an abusive exercise of those rights.  These concepts provide useful 

references when trying to grant legal consequences to an exercise of international rights 

that trumps internationally recognised human rights.  The fact that these principles and 

doctrines have been widely and creatively used in international cases to protect a concrete 

category of actors (with very concrete pecuniary consequences) means that the same 

principles may be invoked to hold those actors responsible in the context of transnational 

legal claims. 
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Chapter III.  Voluntary Initiatives in the Oil 

Sector 

Introduction 

During the last few years, an unprecedented change has taken place in corporate 

discourse.  The notion of corporate social responsibility has been mainstreamed in the 

statements and public relations policies of many corporations, especially into those of a 

multinational character.404  The meaning of this concept is uncertain, although the thrust 

of the idea is a commitment exceeding legal obligations to shareholders, integrating 

social and environmental concerns in their decision-making processes, going beyond 

compliance and investing “more into human capital, the environment and the relations 

with stakeholders.”405 

The notion that businesses should have a license to operate from society is an 

increasingly popular concept, while concern about corporate responsibility is portrayed as 

a recent phenomenon.406  The traditional response by business leaders was that managers 

should concentrate on profit-making and leave social issues for governments and 

NGOs.407  However, the notion that business should regulate itself and respect human 

                                                 
404 See, for example The Global Compact, What is the Global Compact? at 

http://www.unglobalcompact.org/Portal/ (last visited Sept. 10, 2004).  Shell, Human Rights Dilemmas, A 

Training Supplement at 1 (on file with the author). 
405 Commission of the European Communities, Green Paper Promoting a European Framework for 

Corporate Social Responsibility 8 (May 2001). 
406 The Royal Dutch Shell Group of Companies, Business and Human Rights: A Management Primer at 

http://www.shell.com (last visited Sept. 10). 
407 The best known manifestation of this position is probably Milton Friedman’s.  See Milton Friedman, 

The Social Responsibility of Business is to Increase Profits, NY Times Magazine Sept. 13 1970.  Friedman, 

supra note 1.  Friedman argued that the social responsibility of business was to make profits within “the 

rules of the game” and focused specially on charitable contributions.  However, he never took a stance on 
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rights is not completely new. Historically, the Quakers thought that a human rights-

friendly business was a good investment.  Robert Owen, not only a utopian socialist 

philosopher but also a successful businessman, argued that human needs should be taken 

into account in profit maximization.408  The past also shows examples of “activist” 

businessmen.  For instance, Cadbury’s, the chocolate maker, was one of the main 

contributors to the campaign against the abuses committed during the colonisation of the 

former Belgian Congo in the late nineteenth century.409  Social audits are not new, either.  

An Indian company, Tata Iron & Steel, was one of first in the world to commission a 

social audit in 1979.410 

What is probably more distinctive as a phenomenon of our days is that the 

traditional “mind your own business” stance with respect to events taking place in host 

countries cannot be publicly maintained without suffering adverse marketing 

consequences.411  Corporations have started to respond to wider demands from society; 

                                                                                                                                                 
whether international law violations were an issue considered within those rules.  For a more detailed 

expression of Friedman’s views, see MILTON FRIEDMAN, CAPITALISM AND FREEDOM (1962). 
408 Owen, Robert, His Philosophy of Social Reform, www.britannica.com. 
409 ADAM HOCHSCHILD, KING LEOPOLD'S GHOST (1999). 
410 Chris Avery, Business and Human Rights in a Time of Change (Chapter 3.2 Companies Adopting 

Human Rights Principles), www.business-humanrights.org (last visited Sept. 10, 2004). 
411 According to the international public relations firm Burson-Marsteller, corporate social responsibility 

has shifted from the realm of “nice to do” to “need to do,” not only because it is a serious and sustained 

interest of consumers but also because opinion leaders recognize this fact and will act accordingly.  Burson-

Marsteller and The Prince of Wales Business Leaders' Forum, The Responsible Century 1 (2002) (on file 

with the author).  It is important to point out that this change of mindset has taken place especially with 

regard to overseas corporate responsibility.  At the national level, the debate about corporate responsibility 

has been ongoing for a long time.  For example, during the Depression, Dodd wrote “public opinion, which 

ultimately makes law, has made and is today making substantial strides in the direction of a view of the 

business corporation as an economic institution which has a social service as well as a profit-making 

function, that this view has already had some effect upon legal theory and that it is likely to have a greatly 

increased effect upon the latter in the near future.”  E. M. Dodd, For Whom Are Corporate Managers 

Trustees? 45 Harv. L. Rev. 1145, 1148 (1931-2).  In this respect, see also Wolfgang Friedmann, Corporate 

Power, Government by Private Groups and Law, 57 Colum. L. Rev. 155, 161-162 (1957).  For a history of 
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these arise from the perception that the huge power they have acquired has not been 

matched by a parallel increase of their responsibilities and accountability vis-à-vis the 

constituencies whose lives they influence.412  At least nominally, oil TNCs acknowledge 

that the criteria for success are broader than in the past.413  Whether this is true or not, 

major corporations are eager to declare that corporate responsibility also builds 

shareholder value.414 

The lack of regulation dealing with the non-financial aspects of corporations’ 

activities has provoked the emergence of a plethora of codes of conduct, instruments that 

perhaps make the most controversial claims to international soft law status.415  

McCrudden defines codes of conduct as guidelines conveying, usually in very general 

terms, the appropriate behaviour of a corporation in a particular country or its 

responsibility when particular types of risk are apparent, and he points out five sources of 

                                                                                                                                                 
the debate about corporate responsibility in the US, see PHILLIP BLUMBERG, CORPORATE 

RESPONSIBILITY IN A CHANGING SOCIETY (1972). 
412 As Susan Strange points out, the centre of gravity in world politics has shifted during the last quarter 

century from the public agencies of the state to private bodies of various kinds and from states to markets.  

Susan Strange, The Retreat of the State: The Diffusion of Power in the World Economy, supra note 26 at 

95. 
413 The Royal Dutch/Shell Group of Companies, Contributing to Sustainable Development.  A Management 

Primer, www.shell.com.  John Elkinton argues that in the twenty-first century, successful business will 

need to take into account a “triple bottom line” consisting in economic performance, environmental 

sustainability and social justice.  John Elkington, The Triple Bottom Line for Twenty-First Century 

Business in COMPANIES IN A WORLD OF CONFLICT 32 (John Mitchell ed., 1998). 
414 ChevronTexaco, Corporate Social Responsibility, http://www.chevrontexaco.com/social_responsibility/ 

(last visited Sept. 10, 2004).  See also Talisman, A Discussion with Jim Buckee, President and CEO, 

Corporate Social Responsibility Report 2-3 (2003) http://www.talisman-

energy.com/socialresponsibility/cr_report.html (last visited Sept. 10, 2004). 
415 Christine Chinkin, Normative Development in the International Legal System in COMMITMENT AND 

COMPLIANCE.  THE ROLE OF NON-BINDING NORMS IN THE INTERNATIONAL LEGAL 

SYSTEM 21, 29 (Dinah Shelton, ed., 2000). 
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human rights codes -international organisations, national governments, private initiatives, 

corporations and coalitions among some or all of these actors.416 

International organisations started developing soft law guidelines for corporations 

in the 1970s, as a response to the perceived threat multinationals posed to states’ 

developmental policies.  United Nations General Assembly Resolutions during this era 

stated in very strong terms what was felt to be one of the main problems in international 

economic law at the time, i.e. the need to subject corporations’ activities to a strict control 

so that they would not interfere with states’ developmental processes and political 

choices.  Human rights scholars have looked at the push for the imposition of corporate 

duties that took place during the New International Economic Order (NIEO) in the search 

for guidance for the development of corporate social responsibility standards.417 

The attempts to produce soft law instruments at that time have to be seen in their 

political context.  The need to find a balance between developed and developing 

countries in international economic law led to the negotiations on the UN Draft Code of 

Conduct for Transnational Corporations, which was shelved in the early 1990s.418  As a 

                                                 
416 Christopher McCrudden, Human Rights Codes for Transnational Corporations: The Sullivan and 

McBride Principles in Shelton (ed.), supra note 415 at 418, 418.  Another commentator has defined codes 

of conduct for MNEs as being, in essence, devices for the protection of the economy of the host country 

(and of host country workers, customers, competitors and creditors) from unilateral action by MNE 

headquarters, especially if influenced by economic and policy factors indigenous to the home country.  

Hans W. Baade, The Legal Effects of Codes of Conduct for Multinational Enterprises in LEGAL 

PROBLEMS OF CODES OF CONDUCT FOR MULTINATIONAL ENTERPRISES 3, 4 (Norbert Horn 

ed., 1980). 
417 See Mark B. Baker Private Codes Of Corporate Conduct: Should The Fox Guard The Henhouse?, U. 

Miami Inter-Am. L. Rev. 399, 414 (1993).  See also Barbara Frey, The Legal and Ethical Responsibilities 

of Transnational Corporations in the Protection of International Human Rights, 6 Minn. J. Global Trade 

153 (1997).  For a history of the UN Policy on TNCs, see Peter T. Muchlinski, Attempts to Extend the 

Accountability of Transnational Corporations: the Role of UNCTAD in M. Kamminga and  S. Zia-Ziarifi 

(eds.), supra note 169 at 97 et seq. 
418 See generally Muchlinski, Attempts to Extend the Accountability of Transnational Corporations: the 

Role of UNCTAD, supra note 417.  The rationale for the plethora of regional and international codes 

existing since the 1970s dealing with general or discrete aspects of corporate activity: fundamental premise 
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reaction to this push in the UN General Assembly, the OECD also issued its own 

Guidelines on Multinational Enterprises, which reflected the views of industrialised 

countries.  In the labour sector, these efforts were translated into the ILO Tripartite 

Declaration, which included a more detailed set of labour obligations than the other two 

codes and have been important because of their influence on other codes and 

mechanisms.419  A study of more recent corporate codes requires a closer look at the 

fundamental differences between the language and ideology of early instruments, such as 

the draft UN Code of Conduct for Transnational Corporations or the ILO and former 

instruments, and the recent ones, such as the Global Compact Principles and the privately 

sponsored codes of conduct. 

                                                                                                                                                 
that the protection of TNCs and foreign investors must be matched by decent conduct on their part.  SKB 

Asante, The Concept of Good Corporate Citizen in INTERNATIONAL BUSINESS IN 

TRANSNATIONAL CORPORATIONS: THE INTERNATIONAL LEGAL FRAMEWORK 169, 170 

(A.A. Fatouros ed., 1994) (1st. published in ICSID Review-4 Foreign Investment Law Journal 1 (1989)). 
419 The OECD Guidelines for Multinational Enterprises were adopted by the OECD Council of Ministers 

on 21 June 1976, 15 I.L.M. 967 (1976).  The Guidelines were reformed in 2000 to include references to 

human rights and child labour.  For a review of the ILO and OECD Guidelines see Lance Compa and 

Tashia Hinchliffe-Darricarrere, Enforcing International Labor Rights Through Corporate Codes Of 

Conduct, 33 Colum. J. Transnat’l L. 663 (1995).  The Organisation for Economic Cooperation and 

Development (OECD) adopted its Guidelines for Multinational Enterprises in 1976, also in response to 

concerns about corporate interference in national political affairs. The code recognises the right of labour to 

organise and bargain collectively and requires employers to provide facilities and information to union 

representatives so that they may engage in meaningful bargaining. The OECD code also mandates that 

companies furnish financial and strategic information to unions so that the latter may "obtain a true and fair 

view" of a company's operations. It further bans discrimination in employment, requires corporations to 

give advance notice of layoffs and to co-operate with unions to mitigate the effects of layoffs, and calls on 

management not to threaten plant closures or layoffs to influence contract negotiations or to interfere with 

the right to organise.  The ILO has elaborated a Tripartite Declaration of Principles Concerning 

Multinational Enterprises and Social Policy, which, concerning labour matters, has a broader range than 

that of the OECD, extending to such issues as job creation, investment in the local economy, subcontracting 

and the like. It also provides for a more detailed complaint procedure before a Standing Committee on 

Multinational Enterprises empowered to investigate and make specific findings of code violations by 

individual companies. However, like the OECD code, the ILO Declaration has no sanctions to back up its 
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The first difference lies in the objectives pursued by the codes’ supporters.  The 

focus of international law has evolved from protecting the security of investments to 

ensuring the maximum freedom of establishment and movement of those investments.420  

Developing countries promoted the reduction of corporations’ power so that Third World 

countries could follow their state-led development policies.421  Whereas the message 

expressed in the old codes is that the rules of the game had to be changed, the message 

implicit in the new codes is that corporations have to increase their involvement in 

society so that the current rules of the game be maintained.  This was translated into the 

philosophy of constructive engagement permeating self-regulatory initiatives, a term 

“with a mutable and sometimes very amorphous meaning” but that can be generally 

identified with maintaining economic intercourse in politically controversial situations.422  

As Forcese lucidly points out, the economic justification of “constructive engagement” 

represents a variant of the trickle-down development theory.  Investment in repressive 

countries will foster respect for human rights because economic growth will lead to an 

increased political liberalisation.423  In fact, this idea underpins the codes of conduct of 

many major oil companies.424 

                                                                                                                                                 
rules. Enforcement is more a matter of discreet persuasion by OECD or ILO officials, or public 

embarrassment through the media.  Id. at 670-671. 
420 Dupuy, Droit International Public, supra note 68 at 688-689. 
421 David M. Schilling, Making Codes of Conduct Credible: the Role of Independent Monitoring, in Oliver 

F. Williams (ed.), supra note 18.  For a study of the negotiating history of the UN Code, see Muchlinski, 

Attempts to Extend the Accountability of Transnational Corporations: the Role of UNCTAD, supra note 

417 at 99-100 and JOHN ROBINSON, MULTINATIONALS AND POLITICAL CONTROL 163 (1983). 
422 Craig Forcese, Globalizing Decency: Responsible Engagement in an Era of Economic Integration, 5 

Yale Hmn. Rts. & Dev. J. 1 (2002). 
423 Id. at 6. 
424 See Conoco, Our Commitment to Sustainable Development, 

http://www.conocophillips.com/sustainable/index.asp (last visited Sept., 10, 2004), Unocal, Human Rights 

and Unocal (A Discussion paper) http://www.unocal.com/responsibility/humanrights/index.htm (last 

visited Sept. 10, 2004), Talisman Energy, Policy on Business Conduct and Ethics, 

http://www.unocal.com/responsibility/humanrights/index.htm (last visited Sept. 10, 2004), Shell, 

Contributing to Sustainable Development: A Management Primer, supra note 413 at 15.  See also Exxon 
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A second difference distinguishing the recent CSR movement with the NIEO is 

that recent codes generally reflect a more complex picture of the role of state and non-

state actors vis-à-vis human rights.  In fact, the focus of the draft UN Code of Conduct 

was not placed on the respect of human rights of the citizens of the host country.  

Provisions in the Code’s last version, dating from 1990 were short and vague:  

“13. Transnational corporations should respect the social and cultural 

objectives, values and traditions of the countries in which they operate... 

14. Transnational corporations shall respect human rights and fundamental 

freedoms in the countries in which they operate.  In their social and industrial relations, 

transnational corporations shall not discriminate on the basis of race, colour, sex, 

religion, language, social, national and ethnic origin or political or other opinion.” 425 

Recent codes acknowledge that corporate activities have an impact on human 

rights, which leads to greater responsibilities on their part.426  Another important feature 

of recent self-regulatory initiatives is that they give a more important role to other non-

state actors, such as NGOs, local communities, or indigenous peoples in the development 

of human rights solutions.427 

The language in recent codes seems to assume that states are not in full 

compliance with their human rights obligations and therefore, they are unable or 

unwilling to tackle corporate human rights abuses.  As a result of this assumption, the 

very general clauses included in early instruments, calling for non-interference in internal 

political affairs and respect for human rights are perceived as insufficient.428  The new 

                                                                                                                                                 
Mobil, Corporate Citizenship in a Changing World 16-17 (May 2002) at 

http://www.exxonmobil.com/Corporate/Newsroom/Publications/c_cc_02 (last visited Sept., 10, 2004). 
425 Development and International Economic Co-Operation: Transnational Corporations, U.N. ESCOR, 2d 

Sess., U.N. Doc. E/1990/94 (1990). 
426 See text accompanying notes 459-484. 
427 Id. 
428 The overthrow of Allende in Chile accompanied by allegations that ITT had sought CIA support to 

destabilise Allende’s government helped spur the debate over codes of conduct in the 70s.  John M. Kline, 

Business Codes and Conduct in a Global Political Economy in Williams (ed.), supra note 18 at 39, 45. 
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codes reflect the dilemmas that corporations face with regard to the content and scope of 

their obligations.  If, in the past, they were expected not to intervene, the human rights 

community now asks them to interfere in internal affairs when there are human rights 

violations and to position themselves against local laws when these run contrary to 

international human rights standards.429 

In the last few years, there has been a massive proliferation of voluntary 

initiatives.430  Codes are so varied that it is difficult to classify them.  Some have a 

universal vocation, in other words, they were drafted by international organisations to be 

applied to all corporations.  This is the case of the Draft UN Code of Conduct, the 1977 

ILO Tripartite Declaration of Principles Concerning Multinational Enterprises and Social 

Policy and the OECD Guidelines for Multinational Enterprises.  These codes, drafted in 

the seventies during the NIEO era, do not, however, respond to all the challenges that 

corporate social responsibility presents nowadays. 

The launching of the Global Compact by the UN Secretary General attempts to 

provide an updated response to the need to find an international framework supported by 

the corporate world.431  The Global Compact accepts the notion of the global market as a 

starting point and tries to integrate it with social values without which global markets 

would not be able to survive in the long term.432  The Global Compact’s Ten Principles 

                                                 
429 Lisa H. Newton, Who Speaks for the Trees? in Williams (ed.), supra note 18 at 267, 267. 
430 For examples of global codes, see Williams (ed.), supra note 18 appendix.  This volume includes copies 

of twenty-seven international codes. 
431 In January of 1999, at the World Economic Forum at Davos, Switzerland, UN Secretary-General Kofi 

Annan launched the idea of the Global Compact as a challenge to world business leaders to subscribe to a 

new system of "shared values and principles" that would place “a human face on the global market place.”  

Initially, the Global Compact consisted of Nine Principles.  A tenth principle was added following the 

Global Compact Leaders Summit, held in New York on 24 June 2004.  Press Release ECO/70, Global 

Compact Summit Concludes with Emphasis on Need to Fight Against Corruption, (Jun. 24, 2004) at 

www.un.org.  For a comment on the origins and objectives of the Global Compact, see Alexis M. Taylor, 

The UN and The Global Compact, 17 N.Y.L. Sch. J. Hum. Rts. 975 (2001). 
432 Ruggie refers to the term “embedded” liberalism when he compares the Global Compact with the move 

in the early twentieth century to find a bargain between capitalism and the values of the social community.  
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deal with the human rights, social, environmental and anti-corruption responsibilities of 

business. 

Principle One requires corporations to support and respect the protection of 

international human rights within their sphere of influence and Principle Two urges them 

not to be complicit in human rights abuses.  Principles Three to Six deal with the labour 

issues included in the 1998 ILO Declaration on Fundamental Rights at Work, i.e. 

freedom of association and collective bargaining;433 the elimination of all forms of forced 

and compulsory labour;434 the effective abolition of child labour;435 the elimination of 

discrimination in respect of employment and occupation.436 

Principles Seven through Nine set very general guidelines on how to deal with 

environmental problems.  Corporations should support a precautionary approach to 

environmental challenges;437 undertake initiatives to promote greater environmental 

responsibility;438 and encourage the development and diffusion of environmentally 

friendly technologies.439  Lastly, Principle Ten requires business to work against all forms 

of corruption, including extortion and bribery. 

The private sector has also produced initiatives with global reach.  A growing 

number of oil majors are taking the Global Sullivan Principles, as the benchmark for their 

social responsibility policies.440  These principles, issued in 1999 are inspired by the 

original Sullivan principles, adopted by a group of US companies doing business in 

                                                                                                                                                 
John G. Ruggie, Taking Embedded Liberalism Global: The Corporate Connection 1-3 (2002) at 

www.unglobalcompact .org. 
433 Principle 3.  
434 Principle 4. 
435 Principle 5. 
436 Principle 6. 
437 Principle 7. 
438 Principle 8. 
439 Principle 9. 
440 ChevronTexaco, Occidental Petroleum, Shell International Ltd., Statoil, Sunoco Inc., Unocal 

Corporation.  The Global Sullivan Principles have also been endorsed by many companies across a wide 

range of sectors. 
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apartheid South Africa.441  The Global Sullivan Principles contain relatively open-ended 

statements relating to workers’ rights (including health & safety), community work, 

public support for the UDHR and anti-corruption provisions.442 

Codes with global reach represent, however, a minority of the self-regulatory 

initiatives.  Most of the codes target a particular country or sector or a particular set of 

human rights problems (in most cases, labour issues).  Over time, there have been a 

number of country-specific codes in cases when the particularly problematic human 

rights situation of a place was considered troublesome enough to require special 

behaviour from the investors in that country.  This is the case of the Sullivan Principles, a 

set of six principles proposed by Reverend Leon H. Sullivan in 1977 to promote racial 

equality in the employment practices of US companies doing business in South Africa.443  

                                                 
441 For a study of the original Sullivan Principles, see Christopher McCrudden, Human Rights Codes for 

Transnational Corporations: What Can the Sullivan and MacBride Principles Tell Us?, 19 Oxford Journal 

of Legal Studies 167 (1999).  See also Robert Kinloch Massie, Effective Codes of Conduct.  Lessons from 

the Sullivan and Ceres Principles, in Williams (ed.), supra note 18 at 57-82. 
442 Global Sullivan Principles at http://globalsullivanprinciples.org/principles.htm (last visited Sept. 10, 

2004).  The Global Sullivan Principles, however, do not contain any reference to the right to collective 

bargaining enshrined in the 1998 ILO Declaration of Fundamental Principles at Work.  Talisman has also 

undertaken the “obligation” to respect basic workers’ rights through its adherence to the International Code 

of Ethics for Canadian Business.  The Code includes the most widely recognised human rights.  No 

reference to the right to collective bargaining, although it should be understood as included under the 

reference “internationally recognized labor standards.”  See International Code of Ethics for Canadian 

Business, www.talisman-energy.com (last visited Sept. 10, 2004). 
443 See Leon Sullivan, Agents for Change: The Mobilization of Multinational Companies in South Africa, 

15 Law & Pol’y Int’ l Bus. 427-28 (1983).  Jorge Pérez-López, Promoting International Respect for 

Worker Rights through Business Codes of Conduct, Fordham Int’l L. J. 1, 5 (1993).  Sullivan’s statement of 

principles as originally proposed consisted of six elements: non-segregation in the workplace, equal and 

fair employment practices for all employees, equal pay for all employees doing equal or comparable work 

for the same period of time, training programs that would permit the professional development of non-

white employees, the increasing of blacks, coloured and Asian in management and supervisory positions 

and improving the quality of employees’ lives outside the work environment in areas such as housing, 

transportation, schooling, recreation and health facilities.  In 1984, the so-called social justice principle was 

added, which called on US companies operating in SA to try to change the practices of other companies, to 
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The European Community also produced a code in response to South African apartheid 

policies.444 

Other examples of a country-oriented code centred on labour issues are the 

MacBride Principles, directed at US enterprises with interests in Northern Ireland445 and 

the Maquiladora Principles, directed at US multinational corporations that operated 

production facilities in Mexico along the US border.446  Concern about the human rights 

situation in the former communist world also gave rise to a number of country specific 

instruments, which had a broader focus, dealing not only with labour but also with other 

human rights issues.  This is the case of the Slepak Principles (directed at US businesses 

in Russia and the Baltic States) and the Miller Principles (China).447 

Other initiatives try to solve the human rights problems presented by a particular 

country or industry.  An example of a code-based monitoring network is the Fair Labor 

Association (FLA), which consists of a varied group of multinationals, universities, and 

advocacy groups.  The FLA originated from an initiative by President Clinton, the White 

House Apparel Industry Partnership (AIP), a coalition of government, business, labour, 

and other NGOs convened by President Clinton and charged to fight against sweatshop 

conditions in the apparel industry.  The AIP issued a Workplace Code of Conduct and 

                                                                                                                                                 
support the establishment of black businesses and to oppose anti-apartheid laws.  Pérez-López, supra at 5-7 

(1993). 
444 See generally MARTIN HOLLAND, THE EUROPEAN COMMUNITY AND SOUTH AFRICA: 

EUROPEAN POLITICAL CO-OPERATION UNDER STRAIN 74 (1988). 
445 See generally McCrudden, supra note 441. 
446 See Pérez-López, supra note 443 at 20.  Interfaith Center for Corporate Responsibility, Maquiladora 

Standards of Conduct (1991).  These standards have a strong focus on health and safety in the workplace. 
447 Id. at 13.  The Slepak Principles were developed by the Slepak foundation, a Philadelphia-based non-

profit organization, created in 1987 with the purpose of making human rights a priority issue in the 

exchanges between the US and Russia.  The Miller principles, named after US representative John Miller 

(R-WA) were contained in a bill he introduced before the US Congress in March 1991 and were aimed at 

encouraging political freedom and liberalisation in China and Tibet.  Id. at 16.  The only successful attempt 

to codify these codes has been the Sullivan Principles, which were codified as part of the Comprehensive 

Anti-Apartheid Act of 1986.  Id. at 26-27. 
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Principles of Monitoring and designed the Fair Labor Association as the mechanism for 

certifying and supervising independent monitors.448 

Codes also differ in their degree of softness and monitoring.  Whereas certain 

codes, such as the MacBride principles are merely substantive, others provide for 

periodic parties’ meetings to discuss problems and progress towards compliance.  This is 

the case of the Global Sullivan Principles and the Global Compact, which have extremely 

soft monitoring mechanisms.  Each endorser of the Global Sullivan Principles makes a 

commitment to work towards the aspiration that all of the Principles represent, including 

their implementation of internal policies, procedures, training and reporting structures. 

Companies and organisations endorsing the principles are asked to take part in a not very 

demanding annual reporting process to document and share their experiences.  All reports 

submitted are posted on the Global Sullivan Principles website.449 

The Global Compact also has an extremely soft compliance mechanism, a feature 

that has prompted NGO critics to accuse it of inefficacy.450  To become a member of the 

Global Compact, it is enough to send a letter from the Chief Executive Officer (and 

endorsed by the board) to Secretary-General Kofi Annan, to express public support for 

the Compact and to publish a description of the ways in which the company is supporting 

the Global Compact and its ten principles.451  This communication can be carried out 

                                                 
448 Id.  The Rugmark certification is another example of a partnership between manufacturers, retailers, 

NGOs to guarantee that certain human rights standards (in this case, the abolition of child labour) are 

respected in a particular sector.  The Rugmark initiative started as a consumer awareness campaign in 

Germany in 1990 and quickly spread to other European countries and the US.  In 1994, the Rugmark 

foundation was established to supervise the label.  Compa and Hinchliffe-Darricarrere, supra note 419 at 

673-674.  See also Lee A. Tavis, Corporate Governance and the Global Social Void, Vanderbilt J. of 

Transnat’l L. 487, 508 (2002). 
449 See The Global Sullivan Principles Implementation at 

http://globalsullivanprinciples.org/implementation.htm (last visited Sept. 10, 2004). 
450 See Letter from Kenneth Roth, Executive Director, Human Rights Watch to Kofi Annan (Jul. 28, 2000) 

at http://www.hrw.org/press/2000/07/hrw-ltr-july.htm  
451 The company is expected to introduce changes to business operations so that the Global Compact and its 

principles become part of the strategy, culture and day-to-day operations.  See The Global Compact, How 
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through in its annual report or similar corporate document, such as a sustainability report, 

discussing progress and pointing out specific examples.452 

Other voluntary initiatives go one step beyond, focusing on establishing common 

formats of reporting, so that information on responsible practices becomes more 

transparent.453  A further step is to implement a system of certification guaranteeing that 

the company complies with a set of social responsibility standards.  This is the aim of the 

standard Social Accountability 8000, which developed a common standard for workplace 

conditions and a system for independently verifying factories’ compliance precisely as a 

response to the inconsistencies and lacunae in corporate codes of conduct.454  Social 

Accountability 8000 (SA 8000) and its verification system draw on quality standards in 

business (such as ISO 9000, for product quality) and apply them to social auditing 

through the use of human rights standards.455 

                                                                                                                                                 
to Participate in the Global Compact at http://www.unglobalcompact.org/Portal/ (last visited Sept. 10, 

2004). 
452 Id. 
453 This is the case of the Global Reporting Initiative, which describes itself as a multi-stakeholder initiative 

to develop, promote, and disseminate a generally accepted framework for voluntary reporting of the 

economic, environmental, and social performance of an organisation. Reporting on these aspects of 

organisations is commonly referred to as "sustainability reporting". The GRI seeks to make sustainability 

reporting as routine and credible as financial reporting in terms of comparability, rigor, and verifiability.  A 

number of oil companies (such as BP, Shell, Chevron Texaco, Talisman Energy, Statoil) have adopted the 

GRI standards for their reporting.  See The Global Reporting Initiative  

http://www.globalreporting.org/index.asp (last visited Sept. 10, 2004). 
454 The standard Social Accountability 8000 was created by Social Accountability International, founded in 

1997 as the Council on Economic Priorities Accreditation Agency (CEPAA).  For details about the 

standard, see http://www.cepaa.org (last visited Sept. 10, 2004). 
455 Social Accountability 8000 has nine core areas: child labour, forced labour, health and safety 

compensation working hours discrimination discipline free association and collective bargaining 

management systems  Oil companies involved: Shell and Sunoco.  In addition, the SA8000 system includes 

three elements essential for social auditing: (i) specific performance standards set with minimum 

requirements; (ii) auditors are required to consult with and learn from interested parties, such as NGOs, 

trade unions and workers; and (iii) a complaints and appeals mechanism allows individual workers, 

organisations, and other interested parties to bring forward issues of non-compliance at certified facilities. 
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Codes also vary in substantive content.  Although there are a number of codes 

dealing with broader issues, many collective initiatives restrict their focus to a particular 

set of human rights.  For example, although the Global Sullivan Principles refer to 

broader issues such as sustainable development, they are mainly concerned with labour 

rights.  Other codes are content-specific, for example the Voluntary Principles on 

Security and Human Rights, and the MacBride Principles on non-discrimination. 

Over the last few years, the code of conduct movement has elicited an enormous 

interest in legal literature.456  Given the focus of this thesis, I will restrict my analysis to 

the codes produced by the oil industry or specifically address it.  General codes of 

conduct, such as the Global Compact or the Global Sullivan Principles will be discussed 

to the extent they have been applied to the petroleum sector. 

This field is developing very quickly.  Thus, an attempt to codify and keep track 

with absolutely all the initiatives may only prove to be a source of frustration.  Bearing 

this in mind, I have chosen the codes and corporate statements of oil multinationals that 

have responded in varying degrees to the demand for increased involvement in human 

rights issues.  A look at the petroleum sector shows that a small number of European 

companies (Shell, BP and Statoil) are the most advanced in the implementation of 

corporate responsibility practices.  In general, US oil majors have adopted the language 

of corporate responsibility and human rights but are a step behind in the implementation 

                                                                                                                                                 
Another standard is AA 1000 developed by Accountability, the Institute of Social and Ethical 

Accountability.  It is a process rather than outcome-based standard.  For an overview, see 

http://www.accountability.org.uk (last visited Feb. 28, 2005). 
456 See Baker, supra note 417 at 414 and Frey, supra note 417; Cristina Baez, Michele Dearing, Margaret 

Delatour and Christine Dixon, Multinational Enterprises and Human Rights, 8 Yearbook of Int’l Law 

(Univ. Miami Int’l & Comp. L. Rev.) 183, 233 (2000); Douglas Cassel, Corporate Initiatives: A Second 

Human Rights Revolution?, 19 Fordham Int'l L. J. 1963 (1996); Diane F. Orentlicher and Timothy A. 

Gelatt, Public Law, Private Actors: The Impact of Human Rights on Business Investors in China, 14 Nw. J. 

Int'l L. & Bus. 66, 118 (1993). 
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of CSR policies.  For example, at the time of writing, Exxon Mobil, the world’s largest 

oil corporation is going through a process of reconsidering its policies.457 

The purpose of this chapter will be to demonstrate how the acceptance of the 

human rights language by corporations has led to a new stage in the evolution of the 

corporate responsibility movement.  The issue at stake is no longer that of determining 

whether human rights are legitimate corporate concerns.  There seems instead to be a 

widening opinio iuris that corporations cannot isolate themselves from non-financial 

issues even where the law goes unenforced or does not determine their responsibilities.  

We are thus now entering a phase in which the parameters of this responsibility are being 

defined.  In fact, what is in the process of being determined is the extent of those 

responsibilities and the ways to discharge them.458  The following examples will provide 

an illustration of this point. 

3.1. Corporate Statements Expressing Support For Human Rights 

There appears to be an emerging consensus that social and community provisions 

are essential parts of doing business in the extracting sector, without which a corporation 

will have lost its “license to operate” from local communities.459  It is significant that one 

of the main issues in the International Petroleum Congress 2000 was corporate social 

responsibility and that the IPC acknowledged “[t]he Industry is adopting statements and 

                                                 
457 See text accompanying notes 479-481. 
458 Andrew Clapham and Scott Jerbi, Categories of Corporate Complicity in Human Rights Abuses, 24 

Hastings J. Int’l & Comp. L. 339, 339 (2001); Chinkin, supra note 415 at 29; Neil Kearney, Corporate 

Codes of Conduct: the Privatized Application of Labour Standards, in REGULATING INTERNATIONAL 

BUSINESS.  BEYOND LIBERALIZATION (Sol Piccioto and Ruth Mayne eds., 1999). 
459 Kathryn McPhail and Aidan Davy, Integrating Social Concerns into Private Sector Decision-making (A 

Review of Corporate Practices in the Mining, Oil and Gas Sectors) Executive Summary at xiii, World Bank 

Discussion Paper No. 384, Washington D.C. (1998). 
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trying to carry out their practices in accordance with values but the public remains 

skeptical.”460 

This frame of mind in the oil sector is reflected through the endorsement of 

international self-regulatory initiatives, like the Global Sullivan Principles and the 

adoption of individual codes of conduct.  Many of the oil majors have also adopted codes 

of conduct referring to human rights and sustainable development.461  Shell will be a 

highly quoted example because it has published the sector’s most comprehensive 

reflection about human rights issues so far, although examples will also be drawn from 

the standards adopted by other oil industry majors that have expressed their support for 

universal human rights. 

Shell has had a business code of conduct since the 1970s.  However, following 

events in Nigeria and recognising that its own code had become outdated, it updated its 

Business Principles in 1997.462  These consist of nine principles.  According to Principle 

1, the objective of Shell companies is to engage efficiently, responsibly and profitably in 

the oil and gas, chemicals and other selected businesses and to participate in the search 

for and development of other sources of energy.463  Principle 2 states that Shell 

companies now recognise five areas of responsibility.464  The groups to which Shell feels 

responsible are its shareholders, customers, employees, business partners and society in 

                                                 
460 World Petroleum Congress (WPC), 16th World Petroleum Congress (Calgary, Alberta Canada) Congress 

Theme “The Petroleum Industry: Excellence and Responsibility in Serving Society” 5 at http://www.world-

petroleum.org/forumdes.doc 
461 Other oil companies, such as Statoil, Conoco, BP, Statoil, Texaco and Chevron have endorsed human 

rights initiatives.  Total (resulting from the merger of Total, Final and Elf) has recently adopted a general 

declaration of support to the UDHR, the principles of the ILO and the principle of sustainable development. 

Total S.A., Code de Conduite at 6, www.total.com (last visited Sept. 10, 2004). 
462 Philip Watts, The International Petroleum Industry: Economic Actor or Social Activist? in 

COMPANIES IN A WORLD OF CONFLICT 23, 28 (John V. Mitchell ed., 1998). 
463 The Royal Dutch/Shell Group of Companies, Shell Business Principles, Principle 1, available at 

www.shell.com (last visited Sept. 10, 2004). 
464 Id. Principle 2. 
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general.465  Its most innovative approach is probably in its reference to society, to which 

Shell expresses its commitment “to conduct business as responsible, corporate members 

of society, to observe the laws of the countries in which they operate, to express support 

for fundamental human rights in line with the legitimate role of business and to give 

proper regard to health, safety and the environment consistent with their commitment to 

contribute to sustainable development.”466 

Shell endorses the UDHR, declaring that it has made significant progress in 

designing the Group's common approach to human rights matters, distinguishing inner 

circles (those constituencies and matters towards it has more intense human rights 

responsibilities: staff, security and local communities) and outer circles, where business 

responsibilities are more diffuse, but they still include contributing to public policy 

debate and supporting international codes.467  Shell’s Business Principles contain two 

specific mentions of human rights.  The Group of Companies undertakes to respect the 

human rights principles of its employees468 and to express support for fundamental 

human rights in line with the legitimate role of business.469 

                                                 
465 Responsibility vis-à-vis shareholders and customers does not vary from what has been traditionally 

expected from a business, i.e. protect their investments and provide and acceptable return in the case of 

shareholders and in the case of customers, to win and maintain them, by developing and providing products 

and services which offer value in terms of price, quality, safety and environmental impact.  

Principle 4: Business integrity, referring to corruption. 

Principle 5: Political activities (of the company and of the employees). 

Principle 6: Health, safety and environment. 

Principle 7.  The community.  Actual engagement to contribute to community development. 

Principle 8.  Fair competition policy. 

Principle 9.  Communication.  Open communication policy subject to concerns of confidentiality and 

overriding cost. 
466 Id.  Principle 2. 
467 Shell, Issues, Shell's Approach to Human Rights at www.shell.com (last visited Sept. 10, 2004). 
468 Shell Business Principles, supra note 463, Principle 2 ©. 
469 Principle 2 (e).  See Shell also refers to the Global Compact and to the Global Sullivan Principles as 

external references to their policies. People, Planet and Profits at 13 (The Shell Report 2001), 
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Rhetorical support for human rights is also growing in the sector.  An increasing 

number of companies have adopted statements expressly endorsing their support for 

universal human rights.470  Many of these statements convey the message that, although 

human rights are mainly the responsibility of governments, they cannot be considered 

alien to business anymore.  For example, BP argues that it runs its business in accordance 

with the principles set out in the Universal Declaration of Human Rights and that BP has 

a shared responsibility to protect the rights of people living in the societies in which its 

business has an impact.471  Conoco, in its General Statement of Integrity and Core Values 

includes a commitment to the principles of the UDHR and the Voluntary Principles on 

Security and Human Rights.  TotalFinaElf also declares its adherence to the UDHR, the 

principles of the ILO, the OECD Guidelines and the Global Compact.472 

Interestingly, those companies targeted by NGOs accusing them of complicity 

with the most repressive governments have hastened to post statements on their websites 

expressing their sympathy for the human rights cause and to state that they have tried 

actively to avoid human rights violations in the communities in which they operate. 

Talisman, the largest independent Canadian oil producer, was accused by NGOs 

of fuelling the civil war between the Sudanese government and Southern rebels.473  In 

response to the criticisms, Talisman declared that it had taken steps to improve the 

                                                                                                                                                 
http://www2.shell.com/home/royal-en/downloads/shell_report_2001.pdf (last visited Sept. 10, 2004). This 

is also the case of Statoil, Showing Social Responsibility at www.statoil.com (last visited Sept. 2004). 
470 ChevronTexaco, Social Responsibility (Human Rights) at 

http://www.chevrontexaco.com/social_responsibility/human_rights (last visited Sept. 2004), Conoco and 

Social Progress, (on file with the author) (Conoco and Phillips completed a merger process on Aug. 30, 

2002, following approval by the FTC.  ConocoPhillips Merger Completed at 

http://www.conocophillips.com/news/nr/083002_complete.asp).  Talisman Energy, http://www.talisman-

energy.com/socialresponsibility/human_rights/human_rights.html (last visited Sept. 10 2004). 
471 BP, Environment and Society, Human Rights at www.bp.com (last visited Sept. 10 2004). 
472 Total, Code de Conduite, supra note 461 at 6.  
473 See text accompanying notes 177-179.  Talisman Energy Inc. was formerly BP Canada Inc. and it spun 

off by British Petroleum PLC in 1992.  See David Olive, Buckee has made Talisman into an Oilpatch Giant 

Through Six Key Takeovers, February 15, 2000, FINANCIAL POST at C04. 
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company’s human rights performance.  In December 1999, it endorsed the International 

Code of Ethics for Canadian Businesses, at the request of the Canadian government, and 

started a training program for its employees, including security staff in the oil 

installations in Sudan.474  It also tried to meet the accusations that human rights violations 

took place in the furtherance of its oil operations through the implementation of a number 

of initiatives to promote respect for human rights in Sudan, such as implementing an 

Internal Human Rights Monitoring and Incident Investigation Program and hiring a 

Human Rights Field Coordinator to investigate cases related to reported incidents in its 

operating areas.  Although Talisman ended up pulling out of Sudan, its corporate 

responsibility policies will be addressed here as an example of how a western company 

has responded to pressure from consumers, NGOs and home country governments.475 

Unocal is another company with a controversial human rights record.  From 1997, 

it has been involved in a protracted set of ATCA claims dealing with its involvement in 

the human rights violations committed by the Burmese government during the 

construction of the Yadana pipeline.  Unocal defends itself from its critics affirming that 

it supports the UDHR, stating assertively that human rights “are not just a matter for 

governments.”476  Unlike other companies that acknowledge human rights as a recent 

corporate concern, Unocal argues that human rights have always been present in their 

policy and are a main component of its success.477  However, human rights 

considerations are only dealt with very briefly in its code of conduct.478 

                                                 
474 Talisman Adopts International Code of Ethics for Canadian Business, Canada Newswire Ltd., Dec. 10, 

1999. 
475 Talisman Energy sells Sudan oil interest for $1.2 billion to Indian company, The Canadian Press (Oct. 

30, 2002) http://www.sudan.net/news/posted/6130.html 
476 Human Rights and Unocal: A discussion paper (Our Position), supra note 424. 
477 Id.  Shell, on the contrary acknowledges a change of corporate mentality and conduct linked to the 

change of societal expectations.  See Shell, Business and Human Rights: A Management Primer, supra note 

406 at 3. 
478 Unocal’s Guiding Principles declare “we will respect human rights in all our activities.”  The Guiding 

Principles are divided in four headings: Ethics and Values, Community Initiatives, Environmental 

Considerations and Workplace Issues.  In 2003, Unocal updated its Code of Conduct incorporating 
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Traditionally, Exxon Mobil, the world’s biggest oil producer, has not used the 

language of human rights.  Its Standards of Business Conduct acknowledge responsibility 

vis-à-vis four groups of people: shareholders, customers, employees and communities.  

With regard to the community, Exxon Mobil describes itself as a good corporate citizen, 

and claims to maintain the highest ethical standards, obey local laws and respect national 

cultures, and is dedicated to running safe and environmentally responsible operations.479  

However, its most recent documents reveal a change of discourse about its corporate 

identity.  Corporate Citizenship in a Changing World, a report issued in May 2002, 

argues that its policies are in accordance with the UDHR.480  Exxon Mobil has also 

adhered to Voluntary Principles on Security and Human Rights, which it initially refused 

to endorse.481 

The analysis of corporate codes of conduct presents a major difficulty.  

Companies often briefly express a few principles in their corporate guidelines of social 

responsibility but then develop the ideas in ad hoc statements, instructions for 

management and corporate reports on social responsibility.  Many times, human rights 

statements are not translated into the companies’ operational policies.  For example, 

Unocal has made strong statements with regard to human rights but has not included 

them in its code of conduct.  In cases where the company has already implemented a 

human rights policy, there are different degrees of softness within the already soft enough 

                                                                                                                                                 
contributions from stakeholders and employees, with the stated intention of improving the section on 

human rights and accountability.  See Unocal, Improving Peoples' Lives, (Corporate Responsibility at 

Unocal, Progress Report 2002-2003) 11 at http://www.unocal.com/responsibility/03cr_report/index.htm 

(last visited Sept. 10, 2004). 
479 Exxon Mobil, Standards of Business Conduct at 3, www.exxonmobil.com (last visited Sept. 10, 2004). 
480 Exxon Mobil, Corporate Responsibility in a Changing World 18 at 

http://www2.exxonmobil.com/Corporate/Newsroom/Publications/Publications_Community_Involvement.a

sp  It has also been steadfast to affirm that the Standards are consistent the Universal Declaration of Human 

Rights as they apply to private companies, and the Fundamental Principles and Rights at Work of the 1998 

International Labour Organisation (ILO) Declaration.  Exxon Mobil, Human Rights and Transparency, 

http://www.exxonmobil.com/corporate/Citizenship/Corp_citizenship_Com_transparency.asp (last visited 

Sept. 10, 2004). 
481 See text accompanying notes 525-546. 
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corporate internal law.  For example, Shell mentions human rights briefly in its Business 

Principles.  These Principles are to be applied to all transactions, large or small and 

describe the behaviour expected of every employee in every Shell company in the 

conduct of its business.482  For Shell Companies, a general statement on human rights is a 

first step in supporting improvements in human rights, which has to be followed by the 

development of policies and procedures.483  Additionally, Shell has also produced 

Management Primers on human rights issues, intended to provide Shell staff with 

background information and to broaden a discussion that would allow for the adoption of 

those policies and procedures.484 

The degree to which oil majors accept responsibilities in the area of human rights 

varies from company to company.  As the following examples will show, the areas of 

concern do not overlap completely.  However, codes show a marked focus on certain 

human rights issues.  Generally, the issues that oil corporate codes of conduct deal with 

can be grouped into four broad sets of rights: employees’ rights, security issues, the 

environment, and the corporations’ contribution to the improvement of the human rights 

situation in the countries in which they operate. 

3.2. Human Rights Standards in Corporate Codes 

3.2.1. Labour Rights 

With more or less detail, most oil majors have expressed their commitment to 

respect basic workers’ rights universally.485  Generally, companies do not refer in detail 

to international instruments when they state rights standards in favour of their employees.  

                                                 
482 Shell Business Principles, Introduction, supra note 463. 
483 Business and Human Rights, Management Primer, supra note 406 at 17. 
484 The Primers pretend to provide information rather than being operational and they warn that “It cannot 

realistically provide detailed advice on every human rights situation that might occur, not only because it is 

brief, but also because of the complexity and location-specific nature of many of the issues.”  Id. at 

Introduction. 
485 BP expresses its commitment to employees’ rights in very general terms.  BP, BP Policies, Employees, 

www.bp.com. (last visited Sept. 10, 2004). 
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References are normally open-ended statements endorsing the principles of the UDHR, 

the OECD Guidelines or the ILO Principles.486  One exception is the case of Shell, which, 

in its Business and Human Rights - A Management Primer, goes through the most 

important ILO standards for many workers’ rights, but without making references to the 

particular articles or conventions. 

It can be argued that those companies having embraced explicitly the principles of 

the UDHR, endorse, or at least do not reject, the basic workers’ protections contained in 

it.  Apart from these broad references to international instruments, it is also important to 

take a look at the particular statements to identify the company’s views with regard to 

particular rights.  Although most corporate statements do not refer systematically to 

human rights instruments, individual corporate statements will be compared against the 

most important standards because this makes it easier to understand the opinio iuris 

currently being developed in the sector.  Another significant fact that results from the 

study of codes is the attention that corporations give to certain rights whereas others seem 

to be neglected. 

Art. 2.2. of the ICESCR obliges states to guarantee the exercise of economic, 

social and cultural rights without discrimination of any kind as to race, colour, sex, 

language, religion, political or other opinion, national or social origin, property, birth or 

other status.  In employment matters, this principle is to be complemented with the 

principle of equal opportunity enshrined in Art. 7 (c) of the ICESCR, which provides for 

equal opportunities for everyone to be promoted to an appropriate higher level of 

employment, subject to no considerations other than those of seniority and competence.  

A large number of codes in the petroleum industry include these two principles. 

                                                 
486 Arts. 23 to 25 of the UDHR regulate basic workers’ protections: the right to work and to enjoy just and 

favourable conditions to work, including a remuneration ensuring a worthy existence for himself and his 

family, the right of freedom of association, right to rest and leisure and the right to an adequate standard of 

living including social security. 
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One of the main focuses of the Global Sullivan Principles, supported by a 

growing number of oil companies, is the principle of non-discrimination,487 and the non-

discrimination idea is repeated in a number of individual codes.  Shell accepts the 

principle, which it interprets as also including the principle of equal pay for equal 

work.488  The company also claims to be undertaking an in-house campaign to foster 

diversity in management.489  This company claims that it goes beyond local laws or even 

against them to further its equal opportunity objective.  Shell affirmed that in 2001, Shell 

companies in 124 countries operated an equal opportunities policy, although in 23 of 

those countries there was no legal requirement to do so.490  Its latest report provides data 

on its diversity and inclusiveness policy and affirms that its strategy and targets will be 

reviewed in 2004.491 

In its Business Policies, BP expresses its commitment to the development of its 

workers on the basis of merit alone, regardless of background, gender, nationality or 

sexual orientation, stressing its belief on the benefits of diversity and of inclusion.  

Premier Oil affirms that the basis of its policies is respect for the individual, without any 

distinction of race, creed, colour or gender.492  The non-discrimination goal is also 

endorsed by Talisman493 and Unocal.494  Total affirms that it pays special attention to 

                                                 
487 Precisely, the original Sullivan Principles were adopted to improve the situation of black workers in 

apartheid South Africa.  See McCrudden, supra note 441 at 172-175. 
488 Shell, Business and Human Rights: A Management Primer, supra note 406 at 18. 
489 Shell, People, Planet and Profits, supra note 469 at 37. 
490 Id. at 37.  Chevron has also adopted Diversity Programs.  Chevron has adopted a Supplier 

Diversity/Small Business Program to promote minorities’ business.  Chevron Corp, Creating Supplier 

Diversity http://www.chevron.com/frame-search.html. 
491 Shell, The Shell Report 2003 - Meeting the Energy Challenge 24 at www.shell.com (last visited Sept. 

19, 2004). 
492 We are an equal opportunities employer and we try to recruit people from the countries in which we 

operate.  Premier Oil, Business Principles at www.premieroil.com. (last visited Sept. 10, 2004). 
493 http://www.talisman-energy.com/socialresponsibility/governance/international.html (last visited Sept. 

10, 2004). 
494 “We will seek a diverse base of employees and ensure equal opportunity to all qualified individuals in 

recruiting, compensation, professional development, promotion, and other employment practices.  We will 

ensure that a significant percentage of our employees, managers, contractors, and suppliers in international 
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their working conditions, especially regarding respect for the individual, the absence of 

discrimination and the protection of health and safety.495  Exxon also affirms its 

commitment to an equal opportunities policy and stresses its anti-harassment policy and 

undertakes to investigate all complaints thoroughly and promptly.496 

Freedom of association in the workplace is regulated in Art. 8 of the ICESCR, 

according to which, State Parties undertake to ensure the right of every worker to join the 

trade union of his choice with no limitations other than those prescribed by the law which 

are necessary in a democratic society.  This right is developed in more detail by the 

widely ratified ILO Convention 87, which obliges member states to protect the right of 

workers and employers to organise.497 

International soft law standards subscribed to by a large number of oil companies 

include references to the right to freedom of association.  Subscribers to the Global 

Compact and to the Global Sullivan Principles are urged to guarantee this right.498  

Through its endorsement of the International Code of Business Ethics for Canadian 

Business, Talisman has accepted promoting freedom of association and expression in the 

workplace.  Indirectly, it can be argued that, for example, Total, a company affirming that 

                                                                                                                                                 
operations are citizens of the host country.  We will provide a supportive working environment in which all 

employees may freely contribute.”  Unocal's Guiding Principles at 

http://www.unocal.com/responsibility/princip.htm.  According to Unocal’s Code of Conduct updated in 

2004, "Unocal is committed to UDHR, the ILO Declaration of Fundamental Rights at Work and to the 

Principles of non discrimination and equal opportunity," Unocal, Code of Conduct at 

http://www.unocal.com/ucl_code_of_conduct/index.htm (last visited Sept. 10, 2004). 
495 Total, Code de Conduite, supra note 461 at 9. 
496 Exxon Mobil, Standards of Business Policy, supra note 479 at 20-21. 
497 Freedom of Association and Protection of the Right to Organise Convention (ILO No. 87), 68 U.N.T.S. 

17, entered into force July 4, 1950.  As of Sept. 19, 2004, the ILO Convention 87 had been ratified by 142 

countries.  See www.ilo.org.  
498 Global Sullivan Principles, www.chevron.com.  Shell has also subscribed to the Global Sullivan 

Principles, so as to participate in more dialogue fora on CSR.  People, Planet and Profits, supra note 469 at 

6. 
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it adheres to the UDHR, the principles of the ILO and the OECD Guidelines for 

Multinational Enterprises, accepts the workers’ right to associate freely.499 

Apart from these indirect references, a number of individual company codes 

contain provisions guaranteeing their workers the right to associate freely but it is not as 

widely endorsed as the principle of non-discrimination.  Shell purports to respect freedom 

of association and collective bargaining.  It refers to the ILO declaration according to 

which “[m]ultinationals should guarantee their workers the right, in accordance to 

national law and practice, to have representative organisations of their own choosing for 

the purpose of collective bargaining, allow those representatives to conduct negotiations 

with management and not hinder the exercise of the right to organise.”500 

BP recognises, “consistent with local legislation,” the right of every employee to 

form or join trade unions.501  Premier Oil expressly refers to the right of workers to join a 

legitimate trade union,502 while no reference whatsoever is made to that right by Exxon or 

Unocal.  One surprising aspect of the formulation of these codes is that statements 

referring to freedom of association do not contemplate its corollary, the right to collective 

bargaining, which is recognised by one of the most widely ratified ILO conventions.503  

As far as I know, this right is explicitly acknowledged in the corporate statement of only 

one company.504  By the same token, the right to strike, which is necessary for the 

exercise of other workers’ rights is not referred to in corporate codes.505 

                                                 
499 Total, Code de Conduite, supra note 461 at 6. 
500 Business and Human Rights: A Management Primer, supra note 406 at 17. 
501 BP, Employee Relations at http://www.bp.com (last visited Sept. 10, 2004). 
502 Business Principles at www.premieroil.com. (last visited Sept. 10, 2004). 
503 Right to Organise and Collective Bargaining Convention (ILO No. 98), 96 U.N.T.S. 257, entered into 

force July 18, 1951.  As of Sept. 10, 2004, the ILO Convention 98 had been ratified by 154 countries.  See 

www.ilo.org. (last visited Sept. 10, 2004). 
504 Shell, Business and Human Rights: A Management Primer, supra note 406 at 17. 
505 Art. 8 of the ICESCR requires states to ensure the right to strike, provided that it is exercised in 

conformity with the laws of the particular country.  Neither ILO Convention 87 nor ILO Convention 98 

refer to the right to strike but ILO supervisory bodies have held that the right to strike is one of the essential 

means available to workers and their organisations for promoting and protecting their interests.  See 
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The ICESCR sets down two legal bases for health and safety issues.  Art. 7 (b) 

states the right to enjoy safe and healthy work conditions and Art. 12.1 guarantees the 

right of everyone to the enjoyment of the highest attainable standard of physical and 

mental health.506  Most oil companies purport to integrate HSE concerns in their 

corporate policies and to maintain high levels of protection.507  Many companies have 

affirmed their commitment to the improvement of HSE standards, including that to the 

exchange of dialogue and information with governments, industry and the scientific 

communities.508  Shell understands this commitment as amounting to the distribution of 

                                                                                                                                                 
Reports of the Committee on Freedom of Association., 1-14 2nd Report, Case No 28 § 68: 4th Report, Case 

No. 5, § 27; 13th Report, Case No. 181, § 94.  See Virginia Leary, The Paradox of Workers’ Rights as 

Human Rights in HUMAN RIGHTS, LABOR RIGHTS AND INTERNATIONAL TRADE 22, 34 (Lance 

Compa and Stephen Diamond eds. 1996). 
506 In this sense, Art. 12 (b) of the Covenant obliges states parties to the improvement of all aspects of 

environmental and industrial hygiene.  See Committee on Economic, Social and Cultural Rights, The Right 

to the Highest Attainable Standards of Health (General Comment Num. 14), UN Doc. E/C.12/2000/4 

(2000). 
507 Shell affirms that multinationals should maintain the highest standards of safety and health and that its 

companies have a systematic approach to health, safety and environmental management in order to achieve 

continuous performance improvement.  Shell Business Principles, supra note 463, Principle 6.  BP claims 

that health and safety are core corporate values, driven by its goal of 'no accidents and no harm to people'.  

See also Talisman, which referring to the International Code of Business Ethics for Canadian Business, to 

which it has subscribed, affirms that it will ensure health and safety of workers is protected; 

http://www.talisman-energy.com/socialresponsibility/governance/international.html (last visited Sept. 10, 

2004).  Talisman further affirms that high standards in occupational health, safety and environment are an 

essential part of achieving efficiency and profitability in the oil and gas business.  Unocal affirms “We will 

provide a safe and secure working environment.  We will provide access to health care for our employees 

and their families, and, as appropriate, help neighbouring communities meet basic public health needs.” In 

this respect, see also Premier Oil, Business Principles, supra note 492. 
508 Statoil, HSE, http://www.statoil.com/hse (last visited Sept. 10, 2004); Exxon Mobil, Standards of 

Business Conduct, supra note 479 at 11-12.  Shell also assumes an obligation of cooperation with trade 

unions, governments and international organisations.  For Occidental Petroleum, the protection of health, 

environment and safety (HES)of communities, employees and contractors is one of its highest priorities and 

should be considered in all the Company's operations, Occidental Petroleum, Code of Business Conduct at 

http://www.oxy.com/HTML/socialrespons.html (last visited Sept. 10, 2004).  Shell also undertakes to carry 

out dialogue with international organisations such as the ILO. 
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information to employees on the standards that they apply in other countries.509  Some 

companies affirm their intention of applying the same HSE standards regardless of where 

operations take place and of going beyond compliance with local laws when this is 

necessary to maintain the companies’ standards.510  However, in most cases, the 

benchmark is compliance with local laws even if it is stated that operations should 

comply with company’s policies.511 

The ICESCR also regulates fair wages, which apart from having to be paid 

equally to men and women for equal work of equal value, have to assure a decent living 

for them and their families.512  The Global Sullivan Principles prescribe that salaries 

should meet basic needs and that compensation should provide employees with the 

opportunity to improve their skills and abilities in order to raise their social and economic 

opportunities.513  Explicit references to wages are scarcer.  The Shell Management Primer 

refers to the provision of the UDHR, according to which, everyone has the right to a just 

and favourable remuneration.514  In this sense, Shell affirms that it goes beyond local 

                                                 
509 Shell identifies HSE as one of the employment areas affected by human rights law and states that this 

information should particularly affect any special hazards and protective measures associated with new 

products and processes.  Shell, Business and Human Rights: A Management Primer, supra note 406 at 17. 
510 Statoil, Transparency and Trust: Statoil and Sustainable Development 58 (Report 2003) at 

www.statoil.com (last visited Sept. 10, 2004). 
511  Exxon Mobil affirms that apart from carrying out a proactive HSE policy, such as conducting research 

to detect risk, communicate with scientists etc…it will comply with all laws and regulations on the matter 

and apply responsible standards where those laws do not exist.  It also expresses its commitment to work 

with government agencies and others to develop responsible laws regulations and standards based on sound 

science and consideration of risk and undertake appropriate reviews and evaluations of its operations to 

measure progress and to ensure compliance with its policies.  Exxon Mobil, Standards of Business 

Conduct, supra note 479 at 11.  See also Unocal, Code of Conduct, supra note 494 at 17. 
512 Art. 7 (a) i and ii. 
513 Global Sullivan Principles, http://globalsullivanprinciples.org/principles.htm 
514 Shell, Business and Human Rights: A Management Primer, supra note 406 at 18. 
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laws, as the lowest paid employee receives double the statutory minimum in her 

country.515 

Finally, a huge number of individual statements in the sector reflect a wide 

consensus in relation to forced labour and child labour.  Forced labour is prohibited by 

Art. 8 of the ICCPR.516  According to Art. 10.3 of the ICESCR, children should be 

protected from exploitation, and should not be employed in work that is harmful to their 

morals or health or dangerous to life or likely to hamper their normal development.  This 

provision is developed by Art. 32 of the UN Convention on the Rights of the Child.517  

The employment of children is also regulated by ILO Conventions 138 (Convention 

concerning Minimum Age for Admission to Employment) and 182 (Convention 

                                                 
515 Although there is no mention of a living wage in the Principles, the Management Primer refers to the 

UDHR standard of a “just and favourable remuneration.”  Id. at 18. 
516 International Covenant on Civil and Political Rights, G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. 

(No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force Mar. 23, 1976.  The issue is 

further regulated by a number of international conventions, Slavery Convention, 60 L.N.T.S. 253, entered 

into force March 9, 1927 (modified by  Protocol amending the Slavery Convention, 182 U.N.T.S. 51, 

entered into force December 7, 1953).  Convention concerning Forced or Compulsory Labour (ILO No. 

29), 39 U.N.T.S. 55, entered into force May 1, 1932 and Abolition of Forced Labour Convention (ILO No. 

105), 320 U.N.T.S. 291, entered into force Jan. 17, 1959. 
517 Convention on the Rights of the Child, G.A. res. 44/25, annex, 44 U.N. GAOR Supp. (No. 49) at 167, 

U.N. Doc. A/44/49 (1989), entered into force Sept. 2, 1990.  Art. 32. 1 states the right of the child to be 

protected from economic exploitation and from performing any work that is likely to be hazardous or to 

interfere with the child's education, or to be harmful to the child's health or physical, mental, spiritual, 

moral or social development and Art. 32.2 obliges States Parties to take legislative, administrative, social 

and educational measures to ensure the implementation of the present article. To this end, and having 

regard to the relevant provisions of other international instruments, States Parties shall in particular: (a) 

provide for a minimum age or minimum ages for admission to employment; (b) provide for appropriate 

regulation of the hours and conditions of employment; (c) provide for appropriate penalties or other 

sanctions to ensure the effective enforcement of the present article. 
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concerning the Prohibition and Immediate Action for the Elimination of the Worst Forms 

of Child Labour on the Worst Forms of Child Labour).518 

One of the Global Sullivan Principles requires companies to operate without 

unacceptable worker treatment such as the exploitation of children, physical punishment, 

female abuse, involuntary servitude or other forms of abuse. 

In its Management Primer on Business and Human Rights, Shell refers to the 

ICESCR, according to which, children should be protected from exploitation, and should 

not be employed in work that is harmful to their morals or health or dangerous to life or 

likely to hamper their normal development.519  It also refers to the ILO definition of 

forced labour as something to be avoided in the company.520 

Shell has also issued a Management Primer on Child Labour.  The alleged reason 

for dealing with child labour is that the Group does not want to be involved directly or 

indirectly in child labour exploitation, as child labour denies a number of human rights.521  

The Primer is an interesting document because it reflects a process-oriented approach to 

this issue and awareness of its complexities.  Although for the company, it is difficult to 

find child labour in its extraction activities, it may find it in the production chain.  It also 

identifies areas of risk (for example, subsidiaries in Asia and Africa), where it is most 

likely to encounter that problem and requires its employees to look at whether their 

domestic employment practices are in line with ILO Convention 138.  The Primer 

analyses the problem of child labour in the world, and its link with poverty and under-

education.  It also assesses the several solutions that have been proposed, including the 

                                                 
518 Convention concerning Minimum Age for Admission to Employment (ILO No. 138.), entered into force 

Jun. 19, 1976.  Convention concerning the Prohibition and Immediate Action for the Elimination of the 

Worst Forms of Child Labour (ILO No. 182), 38 I.L.M. 1207 (1999), entered into force Nov. 19, 2000. 
519 International Covenant on Economic, Social and Cultural Rights Art. 10.3, G.A. res. 2200A (XXI), 21 

U.N.GAOR Supp. (No. 16) at 49, U.N. Doc. A/6316 (1966), 993 U.N.T.S. 3, adopted Dec. 16 1966, 

entered into force Jan. 3, 1976. 
520 Shell, Business and Human Rights: A Management Primer, supra note 406 at 18. 
521 Shell, Child Labour: A Management Primer at 20, available at www.shell.com. 
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trade linkage, the problems that code of conduct auditors have in supply chains, and, at 

the same time, it stresses the importance of a measured response.522 

Other companies’ statements are more succinct.  The Canadian Code of Ethics for 

International Business, adopted by Talisman, requires companies to ensure consistency 

with universally accepted labour standards, including those related to the exploitation of 

child labour, forced labour and non-discrimination in employment.523  Unocal says that it 

“would not tolerate the use of forced labour in any of our projects.”524 

3.2.2. Security and Human Rights 

One of the most problematic issues in the extractive sector has been the use of 

force to protect the installations and, more broadly, collusion with governmental 

repressive forces.  It is no accident that Shell’s review of its Business Principles followed 

accusations of complicity in the execution of Ken Saro-Wiwa and the other Ogoni leaders 

and in its acquiescence to the repressive campaigns carried out by the Nigerian police.525  

There are also other cases in which oil companies have been accused of benefiting from 

violence to facilitate the clearance of pipeline zones or to protect their installations.526 

In this section, special attention will be paid to the Voluntary Principles on 

Security and Human Rights, since it is the first collective initiative on the subject 

bringing together companies, NGOs and governments.  However, the Principles did not 

                                                 
522 Id. at 20-22. 
523 International Code of Business Ethics for Canadian Business, supra note 442.  The same idea is repeated 

in the GNPOC Code of Ethics. 
524 Human Rights and Economic Engagement, Human Rights and Unocal: A Discussion Paper, supra note 

424. 
525 Human Rights Watch, The Price of Oil (Section IX.  The Roles and Responsibilities of the International 

Oil Companies, The Role of Shell in the Ogoni Crisis) (1999), available at www.hrw.org. 
526 Id.  See also Letter from Jose Miguel Vivanco, Executive Director, Americas Division, Human Rights 

Watch to Sir J. Browne, Group Chief Executive, British Petroleum Company Plc. (Apr. 17, 1998), 

www.hrw.com (last visited Sept. 10, 2004).  See Amnesty International, Sudan: The Human Price of Oil 

(Chapter 3: Human Rights Violations Committed in the Name of Oil), www.amnesty.org. (last visited Sept. 

10, 2004). 
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emerge out of a complete vacuum.  Certain companies had already adopted their own 

policies on security and human rights.527  For their part, the most influential NGOs had 

also developed recommendations on the subject.528 

Several companies have reacted to challenging situations by taking individual 

steps to address the problem.  For example, Talisman affirmed that its 25% subsidiary, 

GNPOC, had tried to sign a security agreement with the government of Sudan, including 

provisions dealing with respect for human rights, the appropriate use of the area 

infrastructure that was also used for oilfield operations, and the prohibition of the use of 

irregular military forces for oilfield protections.  The government of Sudan rejected the 

draft security agreement in December 2001, but Talisman undertook to continue 

advocating it.529  Another step taken by corporations has been the provision of training 

for security forces.530 

Probably the most important indication that this is a relevant human rights 

concern is that the governments of the US and the UK sponsored a dialogue that led to 

the adoption of the Voluntary Principles on Security and Human Rights.  The dialogue 

started officially in March 2000 and apart from members of the US and UK governments, 

it brought together a number of companies in the extractive sector and NGOs.531  When 

                                                 
527 Shell, Business and Human Rights: A Management Primer, supra note 406 at 19.  BP, Conflict and 

Security (2003), at www.bp.com (last visited Sept. 10, 2004). 
528 See Amnesty International UK Business Group, "Responsibility for Own Operations: Security 

Arrangements" in Human Rights Guidelines for Companies (Amnesty International UK Business Group) at 

http://www.amnesty.org.uk/business/pubs/hrgc.shtml#5. (last visited Sept. 10, 2004). 
529 See Talisman Energy, Corporate Social Responsibility Report at 17 at http://www.talisman-

energy.com/socialresponsibility/cr_report.html  (last visited Sept. 10, 2004). 
530 Id. at 17.  Premier Oil provided training to 25 senior officers from Burma's National Police College on 

areas ranging from international humanitarian law to discussions on the use of force, arrest, detention and 

interrogation.  Sarah Murray, When Exploration Rights Meet Human Rights, Financial Times, March 14 

2002. 
531 Voluntary Principles on Security and Human Rights, U.S. Department of State Dec. 20, 2000, available 

at www.state.gov.  Madeleine Albright has affirmed the universal vocation of the principles.  Five oil firms 

agree to US-UK human rights standard, Oil & Gas Journal, Jan. 1, 2001 at 22.  Shell had already developed 
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the Principles were publicly announced in December 2000, five major oil companies, 

Texaco Inc., Chevron Corp., BP Plc., Conoco Inc., and Royal Dutch/Shell, expressed 

support for them.532  The largest human rights organisations, Amnesty International and 

Human Rights Watch, also agreed to participate in this process of dialogue.533  Initially, 

Exxon Mobil was invited to participate but refused to subscribe to the Principles.534  

Subsequently, it joined the process in May 2002.535  In fact, the Voluntary Principles 

have also been expanded to other countries that are home to oil majors, like The 

Netherlands and Norway.536  The fast incorporation of new participants is a good 

example of the expansive force of self-regulatory initiatives. 

The document is drafted so as not to leave any doubt about its non-compulsory 

nature.  Its first heading indicates that the parties have engaged in a dialogue.  The 

philosophy is that, although governments have a primary responsibility to promote and 

protect human rights, the parties to the dialogue share this goal and recognise the 

constructive role that business and civil society can play in advancing it.  The Principles, 

which purport to be operational rather than aspirational, aim to reconcile the need for 

security with the respect for human rights and, to further this objective, they stress the 

                                                                                                                                                 
Use of Force Guidelines, see Issues and Dilemmas.  Operating in Politically Sensitive Regions.  Use of 

Force Guidelines (on file with the author). 
532 Id.  The Principles were also endorsed by the following mining companies, Freeport McMoran Inc., and 

Rio Tinto Plc. 
533 Id.  
534 Oil Groups Back Rules to Guard Human Rights, Financial Times, Thursday Dec. 21 (2001) at 6. 
535 For an expression of support, see Exxon Mobil, Corporate Citizenship Report 44 (2004), available at 

www.exxonmobil.com (last visited Feb. 28, 2005).  Other companies, Occidental Petroleum, Newmont 

Mining, Statoil and Norsk Hydro have also joined.  See Bennett Freeman and Genoveva Hernández Uriz, 

Managing Risk and Building Trust: the Challenge of Implementing the Voluntary Principles on Security 

and Human Rights, in BUSINESS AND HUMAN RIGHTS: DILEMMAS AND SOLUTIONS 243, 247 

(Rory Sullivan ed., 2003). 
536 Id. at 247. 
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importance of dialogue with governments, other businesses, NGOs and local 

communities and the exchange of experiences and best practices.537 

The Voluntary Principles contain guidelines in three areas: human rights risk 

assessment, and relations with public and private security providers.  The company’s 

operating environment is affirmed to be critical for the success of its operations.  The 

Voluntary Principles formulate recommendations on the factors that should be taken into 

account in effective risk assessment.538  In fact, if the company follows the Voluntary 

Principles, it may have to go to great lengths to analyse risks, because it will have to 

assess to what extent company actions enhance risk, investigate past abuses by military or 

paramilitary forces and identify the remote causes of local conflicts, including whether 

the legal system guarantees prosecution of the abusers. 

The Voluntary Principles then point out in exhortatory language, the desirable 

conduct that companies should follow in their dealings with public and private security 

providers.  After insisting that “[a]lthough governments have the primary role of 

maintaining law and order, security and respect for human rights, Companies have an 

interest in ensuring that actions taken by governments, particularly the actions by public 

security providers, are consistent with the protection and promotion of human rights.”539  

One of the main characteristics of the public security recommendations is their emphasis 

on consultation about all the aspects of security provision, including its impact, 

transparency of the security arrangements and on concerns raised by stakeholders.  

Companies are also required to communicate their ethical standards to public security 

providers. 

A second important theme in relation to the provision of security by public forces 

is the encouragement of companies to determine the human rights standards of security.  

                                                 
537 Bennett Freeman, Maria Pica and Christopher N. Camponovo, A New Approach To Corporate 

Responsibility: The Voluntary Principles on Security and Human Rights, 24 Hastings Int'l & Comp. L. Rev. 

423, 435-436 (2001). 
538 These factors are as follows: identification of security risks, potential for violence, human rights records, 

rule of law, conflict analysis and equipment transfers. 
539 Emphasis added. 
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Security should respect international standards, such as those reflected in the UN Code of 

Conduct for Law Enforcement Officials540 and the UN Basic Principles on the Use of 

Force and Firearms,541 be proportional to the threat and not be used to prevent the 

exercise of rights such as freedom of association and peaceful assembly.  Companies 

should also use their influence to prevent individuals implicated in human rights abuses 

from providing services for them. 

The Voluntary Principles also deal with the response to security incidents.  

Companies are urged to guarantee that, in the case of accidents, everybody receives 

medical treatment, including the offenders.  They are also encouraged to report and 

monitor human rights abuses and to investigate whether the equipment they provide to 

security forces is used to commit human rights violations.  In this respect, the Voluntary 

Principles do not prohibit the provision of arms to security forces.  Instead, they establish 

a relatively mild safeguard.  Companies providing equipment should take “all appropriate 

and lawful measures to mitigate any foreseeable negative consequences, including human 

rights abuses and violations of international humanitarian law.” 

Private security is portrayed as a second option when governments are “unable or 

unwilling to provide adequate protection.”  The standards applied to the provision of 

                                                 
540 The Code of Conduct for Law Enforcement Officials was adopted by the UN General Assembly on Dec. 

17, 1979.  G.A. res. 34/169, annex, 34 U.N. GAOR Supp. (No. 46) at 186, U.N. Doc. A/34/46 (1979). The 

Basic Principles on the Use of Force and Firearms by Law Enforcement Officials were adopted by the 

Eighth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, (Havana, 

Cuba, Aug. 27-Sept. 7 1990).  Adopted by GA Resolution 34/169 of 17 Dec. 1979.  The Code includes a 

number of soft law obligations for law enforcement officials, including the obligation to respect human 

rights, the obligation of necessity and proportionality in the use of force and the prohibition of cruel, 

inhuman or degrading acts and of acts of corruption.  Law enforcement officials are also required to report 

any violations of the code. 
541 Adopted by the Eighth United Nations Congress on the Prevention of Crime and the Treatment of 

Offenders, Havana, Cuba, 27 August to 7 September 1990.  The Basic Principles develop the UN Code of 

Conduct for Law Enforcement Officials.  The Principles, apart from insisting on the use of firearms as the 

last recourse, require governments to equip law enforcement officials with various types of weapons that 

would permit a differentiated use of force, to select law enforcement officials by adequate screening 

procedures and to ensure that they receive human rights training. 
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security by private forces are similar to those of the public sector, with some 

particularities linked to the bigger bargaining power that companies have in this case.  

When using security providers, companies should employ people from the local 

population and check the background of the private security forces they intend to employ.  

They should also ensure that private security personnel is adequately trained in human 

rights.  Here, the Voluntary Principles state that “[p]rivate security should observe the 

policies of the contracting Company regarding ethical conduct and human rights; the law 

and professional standards of the country in which they operate; emerging best practices 

developed by industry, civil society, and governments; and promote the observance of 

international humanitarian law.” 

The principles require companies to include the UN Code of Conduct for Law 

Enforcement Officials and the UN Basic Principles on the Use of Force and Firearms on 

the provision of security in contractual provisions.  These contractual agreements should 

include clauses requiring the investigation of unlawful behaviour and appropriate 

disciplinary action and termination of the agreements in case of abusive behaviour “to the 

extent practicable.”542  If companies follow this recommendation, it may amount to the 

creation of private law obligations in relation to human rights issues and pave the way for 

contractual liability lawsuits dealing with public policy questions. 

This initiative is significant as an example of “soft law tripartism” because it 

shows how the relevant operators participated in the creation of new standards of conduct 

in the margins of existing positive law.  The Principles were formulated as an ongoing 

dialogue; the philosophy underpinning their adoption being a process of discussion and 

learning.  A few years after their adoption, they face a major challenge: their effective 

implementation.543  The Voluntary Principles’ system of monitoring is very rudimentary.  

Governments, NGOs and companies meet in annual plenary sessions in which they 

discuss the application of the Principles and current developments.  However, given the 

                                                 
542 Voluntary Principles on Security and Human Rights, supra note 531. 
543 Id.  According to the Preamble of the Voluntary Principles, the participants “agree to the importance of 

continuing this dialogue and keeping under review these principles to ensure their continuing relevance and 

efficacy.” 
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magnitude and complexity of the human rights issues at stake and the growing number of 

participants, this unstructured form of monitoring does not seem to be tenable for a very 

long time.  In other words, the Principles will be meaningful only if they evolve.544 

It has been observed that “if the Voluntary Principles are to remain a fully 

operational framework, the convening governments, and participating companies and 

NGOs must together sharpen the focus of the process around the twin objectives of 

managing risk and building trust.”545  This objective would be furthered if the parties 

shared more dialogue and analysis to refine the risk assessment criteria in relation to 

specific countries, made more concrete the human rights content of training programs 

undertaken by security forces, and offered general reports on implementation at the 

annual plenary sessions.546 

3.2.3. Sustainable Development 

References to the role of industry in protecting sustainable development and the 

commitment to pursue environmentally sound policies are becoming standard in codes of 

conduct and corporate statements.  Normally, environmental issues are dealt with as part 

of the wider concept of corporate social responsibility rather than as a human rights issue.  

Although the right to a healthy environment does not have a clear status in international 

law, it is useful to deal with corporate commitments to a sustainable development in a 

human rights analysis.547  First, because the implementation of this commitment or the 

                                                 
544 Interview with Arvind Ganesan, Human Rights Watch, in Washington D.C. (Oct. 25, 2002). 
545 Freeman and Hernández, supra note 535 at 248. 
546 Id. at 250. 
547  A huge number of binding and non-binding instruments refer to the term sustainable development.  

Although the term sustainable development remains an uncertain notion in both its definition and status 

under international law, it can be argued that it has made some progress to the status of a general principle 

of international law.  See Dominic McGoldrick, Sustainable Development and Human Rights: 

An Integrated Conception, Int'l & Comp. L. Q. 796, 802 (1996).  The right to environment has not made  

great progress in legally binding instruments.  Two regional human rights instruments expressly recognise a 

human right to environmental protection.  Article 24 of the African Charter on Human and People's Rights 

declares that “all peoples shall have the right to a generally satisfactory environment favourable to their 

development,” African Charter on Human and Peoples' Rights, O.A.U. Doc. CAB/LEG/67/3/Rev. 5, 1520 
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lack of it has substantial effects on the enjoyment of internationally recognised human 

rights, such as the right to health, the right to food and the right to an adequate standard 

of living.548  Secondly, because the environment is becoming an important element in the 

evolution of the content of human rights currently enshrined in positive international 

law.549 

As discussed above, three of the Global Compact Ten Principles deal with 

corporations’ environmental responsibilities.  Companies should support a precautionary 

approach to environmental challenges, undertake initiatives to promote greater 

environmental responsibility and encourage the development and diffusion of 

environmentally friendly technologies.550  Companies subscribing to the Global Sullivan 

Principles undertake to protect human health and the environment, and promote 

sustainable development. 

Most oil companies refer to environmental responsibility or to sustainable 

development.  A few examples taken from international companies will be pointed out in 

this section, although the references to environmental responsibility and environmental 

auditing are very frequent in the sector, for example, in formerly state-owned 

companies.551  The analysis of codes reveals that the most environmentally friendly 

                                                                                                                                                 
U.N.T.S. 217, 250 (1982).  Art. 11 of the 1988 San Salvador Protocol, states “[e]veryone shall have the 

right to live in a healthy environment…The States' Parties shall promote the protection, preservation and 

improvement of the environment.”  Additional Protocol to the American Convention on Human Rights in 

the Area of Economic, Social and Cultural Rights (Protocol of San Salvador), O.A.T.S. 69, reprinted in 28 

I.L.M. 161 (1989). 
548 These three rights are recognised in Arts. 11 and 12 of the ICESCR. 
549 For an in-depth analysis of international human rights and international environmental law instruments 

which implicitly support the right to environment, see Final Report Prepared by Mrs. Fatma Zohra 

Ksentini, Special Rapporteur, U.N. ESCOR Commission on Human Rights, Sub-Commission on 

Prevention of Discrimination and Protection of Minorities, 46th Sess., U.N. Doc. E/CN.4/Sub.2/1994/9, at 

238 (1994) [hereinafter Ksentini Final Report]. 
550 The Global Compact, supra note 404, Principles 7 to 9. 
551 These practices may also be found in former “state owned companies” such as PVSA, Pemex and 

Repsol.  For example, according to Repsol’s Code of Conduct “environmental concern and commitment 

permeate all levels of Repsol YPF strategy, guiding all business development to ensure that this is 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 160

companies tend to refer more to the term sustainable development.  However, this is not 

necessarily a demonstration that a company gives pre-eminence to the environment in its 

corporate decisions.  Since the term has such an open meaning, the use of the term could 

also be a means to emphasise the need to prioritise economic growth over environmental 

concerns.552 

Shell states that it will give proper regard to health, safety and the environment in 

a way that is consistent with its commitment to sustainable development553 and declares 

that it is working not only on its own contribution to sustainable development but also on 

encouraging debate and a broader understanding of the role that business can play in 

supporting it on a global scale.554 

BP also declares that sustainable development has become a central issue for its 

business, which has the policy goal of no accidents, no harm to people and no damage to 

the environment.  For this company, solutions are not always easy to find and will require 

co-ordinated interaction by governments, local communities, business, institutions, non-

governmental organisations and many others.  BP actually claims that is has made 

measurable progress towards this goal and to report regularly on its triple bottom line 

performance.555 

Statoil’s commitment to environmental protection is expressed in very similar 

terms: “[o]ur aim is to conduct our business with zero harm to people and the 

                                                                                                                                                 
compatible with the principles of sustainable development, paying special attention to safety, conservation 

of the environment and cooperation with the community.”  Repsol, Code of Conduct at 24-25 (on file with 

the author). 
552 The Johannesburg Summit seems to have reoriented the meaning of the principle in this direction.  See 

Virginie Barral, Johannesburg 2002: Quoi de Neuf pour le Développement Durable ?, RGDIP 415, 426-

427 (2/2003). 
553 Shell Business Principles, supra note 463, Principle 2 (e). 
554 Shell, Contributing to Sustainable Development: Management Primer, supra note 413 at 14. 
555 BP claims to have meet its greenhouse emission stabilisation targets in 2001 (reviewed by Ernst and 

Young) and set new targets in 2002 and 2003.  BP, Environment and Society, Climate Change at 

http://www.bp.com (last visited Sept. 10, 2004). 
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environment, and with zero accidents and losses.” 556  Sustainability is described as 

performance against the triple bottom line and impact on people, the environment and 

society.557 

In its Guiding Principles for Doing Business, Unocal commits itself to developing 

natural resources and providing energy in an efficient and environmentally responsible 

manner.558  It also assures that line managers and staff are responsible and accountable 

for developing and implementing standards, guidelines and procedures to carry out this 

commitment.  Managers will include measurable goals in their business plans to improve 

health, safety and environmental performance.  Unocal also promises that environmental 

performance at each facility and operation is audited and monitored biannually.559 

Total affirms that it takes account of the interests of future generations by an 

active policy of environmental protection, which is an element of the Group’s strategy of 

sustainable development and of providing transparent reporting on a regular basis.560  In 

its Code of Conduct, it claims to respect the natural environment of all the countries in 

which it is present and to comply with all the applicable laws and regulations.561 

Some codes refer to environmental protection without using the term sustainable 

development.  Exxon Mobil expresses its commitment in less environmentally friendly 

terms, without making any reference to the principle of sustainable development “[w]e 

pledge to be a good corporate citizen in the places where we operate…above all 

objectives we are dedicated to running safe and environmentally responsible 

operations.”562  Exxon Mobil  promises to conduct its business in a manner that is 

                                                 
556 Statoil, Transparency and Trust: Statoil and Sustainable Development, supra note 510 at 17. 
557 Statoil, Sustainable Development, at http://www.statoil.com/future (last visited Sept. 10, 2004) 
558 Corporate Responsibility at Unocal, supra note 478 at 3. 
559 Id. at 4.  Unocal states that compliance with laws and regulations is essential, but where there are not or 

they are not well enforced, it is up to the business to adhere to high standards based on best practices across 

the company and the industry. 
560 Total, Code de Conduite, supra note 461 at 5. 
561 Id. at 10-11. 
562 Exxon Mobil, Standards of Business Conduct, supra note 479 at 2. 
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compatible with the balanced environmental and economic needs of the communities in 

which it operates.  Exxon agrees to respect laws and policies, to carry out research, to 

prevent environmental incidents and to respond quickly to them.563 

The International Code of Ethics for Canadian Business, subscribed to by 

Talisman, also contains a number of open-ended environmental commitments.  The Code 

imposes sound environmental management and conservation practices, including 

minimising the environmental effects of its activities, reviewing and monitoring 

environmental and safety performance and engaging in a dialogue with stakeholders and 

the host countries.564 

3.2.4. Taking a Stance on the Host Country’s Human Rights 

Situation 

3.2.4.1.  Community Development 

The early history of oil concessions shows that companies always had a special 

position with regard to host communities, which differentiated them from other private 

actors operating in the economy.  Contracts often involved the vesting of certain rights of 

a semi-political character in the foreign corporation, such as imposing upon the 

corporation a share of responsibility for the maintenance of order and security or the 

complete freedom to export and import exemptions from all or many forms of taxation 

and subsidies.565  These rights could also involve a share of responsibility.  For example, 

the Iranian Oil Agreement of 1954 was not only concerned with the extraction of natural 

resources but also included extensive obligations for the economic, social and technical 

development of the host country.566 

                                                 
563 Id. at 12. 
564 International Code of Ethics for Canadian Business, supra note 442.  In its Policy on Business Conduct 

and Ethics, supra note 424, Talisman refers to "creating a safe work environment" and to "working to 

minimise the environmental impacts of its activities" but does not use the term "sustainable development." 
565 McNair, supra note 2 at 3. 
566 Wolfgang Friedmann, General Course in Public International Law, supra note 91 at 122. 
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Although oil majors are keen to argue that their mere presence in a given country 

enhances economic growth, few companies would nowadays dare to say that this is all 

they do.  Oil majors are increasingly trying to demonstrate that, apart from being 

beneficial on the mere basis of their involvement as an economic actor, they are actively 

contributing to the development of host communities. 

In its Management Primer “Contributing to Sustainable Development,” Shell 

states that its main contribution to society comes from its role as an economic actor, but 

that the remaining part comes from its day-to-day behaviour in societies, which means 

acting responsibly, as a good neighbour, when conducting assessments of potential social 

and health impacts before embarking on new projects.  In this regard, Shell argues that it 

has moved from corporate philanthropy (defined as merely carrying out financial 

contributions) to the more structured approach of social investment, this means becoming 

involved in assessing the priorities, which may vary according to the location. 567  An 

identical “beyond philanthropy” discourse is held by ChevronTexaco, which expresses its 

involvement with local communities in terms of partnership and dialogue with the 

stakeholders to understand the communities’ needs.568 

                                                 
567 According to Shell Business Principles, the most important contribution that companies can make to the 

social and material progress of the countries in which they operate is in performing their basic activities as 

effectively as possible.  In addition, Shell companies take a constructive interest in societal matters that 

may not be directly related to the business.  Opportunities for involvement will vary depending upon the 

size of the company concerned, the nature of the local society and the scope for useful private initiatives.”  

Shell Business Principles, supra note 463, Principle num. 7. 
568 ChevronTexaco also reiterates this idea that companies have learnt to listen to local communities.  

http://www.chevrontexaco.com/social_responsibility/community/ (last visited Sept. 10, 2004).  In its 

updated code of conduct, Unocal affirms its commitment to strive to participate with other local 

stakeholders in addressing community well-being, social and economic development and environmental 

preservation.  To Unocal, respectful relations, high standards of conduct and active participation in local 

communities are integral to its "long-term licence to operate."  Unocal, Code of Conduct, supra note 494 at 

7.  In the 2002-03 Corporate Social Responsibility Report, Unocal states the goal that by 2008, the 

communities surrounding Unocal's activities, will be planning and implementing their own development 

activities with funding from self-generating and other sustainable resources.  See Corporate Social 

Responsibility at Unocal, supra note 478 at 38. 
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Other companies also underline their approach of understanding the functioning 

of local communities and establishing partnerships with them and point out that a fair 

amount of the wealth generated by the oil profits revert to them, including through the 

transfer of expertise.  BP affirms its desire to be a source of positive influence in the 

communities where it operates. Its commitment is manifested in the form of social impact 

assessments, reviewed by its auditors and through research and thinking on social 

investment.569  Statoil claims to hold regular dialogue with stakeholders drawn from all 

sectors of society and to co-operate with them in a wide range of sectors, such as impact 

assessments when a project is planned and holding regular discussions about the role of 

the oil industry.570  For Statoil, all social investment projects it supports must accord to 

UN principles for development assistance, be locally rooted and fit with national 

development plans.571 

Talisman declares that its relations with local communities must be "strong and 

transparent," based on "trust and respect."  The principles it aims to apply to its 

community relations are community consultation, local benefits and the respect for 

diverse cultures.572  The International Code of Ethics for Canadian Business also contains 

statements on the maximisation of host communities’ welfare.  Here again, a corporate 

code expresses the idea of dialogue, transfer of technology and expertise and the notion 

of a “fair share” of the benefits is expressed.573 

The language of those companies that were more reluctant to use a community 

involvement discourse is evolving.  In 2004, Unocal updated its code of conduct, 

inserting a reference to active involvement in local communities as part of its long-term 

                                                 
569 BP, Environment and society, In Society, Relationships, Community engagement at www.bp.com (last 

visited Sept. 10, 2004).  BP has commissioned Ernst and Young to review its assessment methodology and 

the integrity and effectiveness of the social impact assessments it conducts in different locations, such as 

Tangguh, in Indonesia; Mayaro, in Trinidad and Tobago; and in Alaska, Houston and Chicago in the US. 
570 Statoil, Transparency and Trust: Statoil and Sustainable Development, supra note 510 at 42-43. 
571 Id. at 49. 
572 Talisman, Policy on Business Conduct and Ethics, supra note 424. 
573 International Code of Ethics for Canadian Business, supra note 442. 
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licence to operate.574  A much coarser language is used by Total in the ethics charter 

(Charte Ethique) attached to its code of conduct, which affirms a contribution to the 

social and economic development of these countries, respecting the laws and regulations, 

paying attention to the conservation of the environment and avoiding causing harm to 

local cultures.575 

Commitments to financing community projects have not prevented one of the 

main criticisms addressed to oil companies, which is the fact that local communities often 

become worse off as a result of extraction and that they are unaware of the company's 

payments that go to governments' coffers.576  To address this problem, a number of civil 

society groups initiated a Publish What You Pay Campaign, urging companies to disclose 

                                                 
574 Unocal, Code of Conduct, supra note 494 at 7.  In its earlier report, Unocal did not use community 

involvement language but presented a number of stories to demonstrate its commitment to “improving the 

lives of people wherever we work.”  See Corporate Responsibility at Unocal: Putting Values into Action 9-

16 (2000-1) at http://www.unocal.com/responsibility/01cr_report/index.htm (last visited Sept. 10, 2004).  

In a subsequent report, Unocal asserted that community projects start as philanthropy and then evolve into 

long term, self-sustaining alliances.  Corporate Social Responsibility at Unocal, supra note 478 at 39. 
575 Total, Code de Conduite, supra note 461 at 25.  In its latest report, Total includes a long list of actions 

carried out in favour of local communities and sets down the principles guiding its local developments 

programmes.  Total, Energie en Partage: Rapport Sociétal et Environnementale 138-145 (2003) at 

www.total.com (last visited Sept. 10, 2004).  An important feature that singles out Unocal in relation to 

other companies is the explicit reference to the respect of the state's competences and the rejection of the 

idea that private action is subsidiary of the public one.  Id. at 138. 
576 See Human Rights Watch, The Price of Oil, supra note 525.  For an analysis of the political economy of 

oil exploitation and its effects in societies, see generally TERRY L. KARL, THE PARADOX OF 

PLENTY. OIL BOOMS AND PETRO-STATES (1997).  Civil society has undertaken broad initiatives on 

transparency.  The Publish What You Pay coalition (formed by around 200 Northern and Southern NGOs) 

is calling for legislation to require extractive companies to disclose their payments to all governments.  The 

coalition considers that this first step would help citizens in resource-rich-but-poor countries to hold their 

governments to account over the management of revenues.  In addition, by creating a level playing field 

through regulation, companies’ reputational risks would be mitigated and they would be protected from the 

threat of having contracts cancelled by corrupt governments.  See Publish What You Pay, A Call For 

Mandatory Disclosure Of Payments To And Transactions With Governments By Multinational Natural 

Resource Companies, Their Subsidiaries And Business Partners, 

http://www.publishwhatyoupay.org/appeal/ (last visited Sept. 10, 2004). 
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what they pay to governments.577  This issue is also undergoing a process of quick 

evolution.  In 2001, BP reacted positively to the appeal and published its payments to 

Sonangol, the Angolan state-owned company and to the government of Angola and got a 

rabid reaction from Sonangol.578 

In a short period of time, awareness of the need to improve transparency in natural 

resource management has gained momentum in the international community.  In the 

declaration following the G-8 meeting in Evian on 1-3 June 2003, G8 members made a 

commitment to (i) encourage governments and both private and state-owned companies 

to disclose their revenue flows and payments; (ii) work with participating governments to 

achieve high standards of transparent public revenue management, including the 

processes for awarding contracts and concessions; (iii) provide capacity-building support 

where this is needed; (iv) encourage the IMF and World Bank to give necessary technical 

support.  The most significant follow-up was the UK’s Extractive Industries 

Transparency Initiative (EITI). UK Prime Minister Tony Blair brought together 

representatives of industry, civil society and government to discuss the topic and to 

launch a framework for enhanced revenue disclosure and oversight in June 2003.579  A 

few countries followed suit, committing themselves to disclose their revenues coming 

from natural resources.580 

                                                 
577 Global Witness, All the President’s Men: The Devastating Story of Oil and Banking in Angola's 

Privatised War 39 (Mar. 25, 2002), at www.globalwitness.org.  The report points out that ChevronTexaco 

and TotalFinaElf refused to engage in discussions on transparency.  Id. at 44. 
578 Id. at 41-42.  Other companies (Shell, Statoil) showed a positive approach.  Statoil showed that, 

following its obligations under Norwegian law, it was already publishing the details of the taxes and 

signature bonus payments paid by its subsidiaries in Angola.  Other companies, BHP Petroleum and 

Petrobras argued that the confidentiality clauses enshrined in their contractual agreements made it 

impossible for them to disclose those payments. 
579 The Initiative has categorised the main revenue streams from resource extraction and developed the 

necessary templates for data collection. It has also shown that reporting such flows is neither burdensome 

nor difficult and identified a number of pilot countries willing to begin the process of transparent reporting.  

Ghana is one of the pilot countries of the initiative. 
580 Currently, the countries actively implementing the EITI initiative are Azerbaijan, Ghana and Nigeria.  

Publish What You Pay, Newsletter 10 (August 2004) at www.publishwahtyoupay.org (last visited Sept. 10, 
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So far, although the industry's reaction to the EITI initiative has been positive, 

only a small number of industries have fully undertaken to apply its principles, 

committing themselves to work with their industry counterparts and host governments to 

implement a framework for payments disclosure.581  The Sea Island G-8 Summit, held in 

June 2004 announced the launching of four compacts to promote transparency and 

combat corruption with Georgia, Nicaragua, Nigeria and Peru, to provide assistance in 

achieving high standards of transparency in public financial management, procurement, 

the granting of public concessions and the granting of finances.582 

3.2.4.2.  Lobbying to Improve the Government’s Human Rights Performance 

Another paramount human rights issue in corporate life is the use of political 

influence to mitigate human rights violations in a concession-granting country.583  

Increasingly, corporations are expected to use their political leverage to support human 

rights.  The Global Compact sketches this idea, when it urges corporations to support 

                                                                                                                                                 
2004).  On 7 November 2003, President Obasanjo of Nigeria pledged that his country would openly publish 

all its revenues from the oil industry and would require oil companies operating in the country to 

individually disclose their payments.  Obasanjo explicitly stated his support for the EITI principles, while 

noting that the reporting templates developed by the EITI would need to be adapted to Nigerian conditions, 

and he also endorsed a model of disclosure broader than the one advocated by the EITI initiative. 

The Minerals Commission in Ghana provided, for the first time, detailed information on production data, 

government revenues and company receipts from its mining sector in September 2003 to national 

newspapers.  Sao Tome and Principe, where oil exploration is about to begin, is at the early stages of an 

EITI-inspired transparency project.  See Publish What You Pay, Publish What You Pay Coalition 

Welcomes Transparency Commitments by G8, Nigeria and Sao Tome (Press Release, June 30, 2004) at 

http://www.publishwhatyoupay.org/releases/ (last visited Sept. 10, 2004).   
581 These companies are Angloamerican, BP, Newmont, Rio Tinto, Shell, Statoil, see Publish What You 

Pay, Extractive Industries Transparency Initiative High-Level Multistakeholder Conference, 

http://www.publishwhatyoupay.org/eiti/ (last visited Sept. 10, 2004). 
582 Publish What You Pay, Newsletter, supra note 580 at 9.  Id. at 10-11. 
583 Public support for human rights is normally understood in relation to civil and political rights but the 

issue has also emerged in relation to economic and social.  This is the case when companies and the 

government participate in joint social programmes and the government does not comply with its part.  See 

Douglas Farah, Oil Exploitation Leaves Nigeria Delta Ravaged, Herald Tribune, Mar. 19 2000 at 2. 
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human rights within the corporation’s sphere of influence.584  What this means in 

operational terms is more than uncertain, but what is becoming increasingly clear is that 

silence is not considered a neutral attitude anymore.585 

In this area, there has been a shift in the ideology expressed by codes.  NIEO 

instruments contained very general clauses calling for non-interference in internal 

political affairs.586  The idea that corporations should stay aloof from host country 

policies, so as not to interfere with developing countries is taken up by Shell in a self-

justificatory manner to state that according to the ideology dominant until very recently, 

even good corporate citizens were supposed not to intervene in the face of human rights 

violations.587 

                                                 
584 Nevertheless, the Compact does not define the term “sphere of influence.”  This idea had been expressed 

in the same terms by the International Code of Ethics for Canadian Business in 1997, supra note 442. 
585 Sir Geoffrey Chandler, quoted in Chris Avery, Business and Human Rights in a Time of Change in 

Kamminga and Zia-Ziarifi (eds.), supra note 169 at 17, 22. 
586 The Draft UN Code of Conduct, stated that "[w]ithout prejudice to the participation of transnational 

corporations in activities that are permissible under the laws ... of host countries ... transnational 

corporations shall not interfere in the internal affairs of host countries."  A state-oriented ideology is also 

reflected in the ILO Tripartite Declaration of Principles concerning Multinational Enterprises and Social 

Policy, which states that “[w]ithin the framework of development policies established by governments, 

[multinational enterprises] can also make an important contribution to the promotion of economic and 

social welfare” (Section 1) and that “[a]ll the parties concerned by this Declaration should respect the 

sovereign rights of States (Section 8).  It is noteworthy pointing out that the OECD Guidelines for 

Multinational Enterprises, which reflected the opinion of developed countries do not talk about non-

interference but state that multinational enterprises should “[a]bstain from any improper involvement in 

local political activities.”  (emphasis added). 
587 Shell, Business and Human Rights: A Management Primer, supra note 406 at 15.  It suffices to compare 

Shell’s clumsy dealings during the Ogoni crisis to appreciate the rapidity and intensity of these changes.  In 

January 1995, when Shell was first contacted by Human Rights Watch, it replied “[y]ou have called for 

Shell to become involved in, and to take a public stance on several issues arising from the current situation 

–all of which are political.  They are clearly issues where we as a commercial organization have neither the 

right nor the competence to become involved and they must be addressed by the people of Nigeria and their 

government.”  Human Rights Watch, The Price of Oil, supra note 525 (Section: The Roles and 

Responsibilities of International Oil Companies in Nigeria). 
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Although a significant change has taken place in the last few years in corporate 

discourse, corporate commitments are very open-ended in this field.  Shell’s documents 

state that “employees at all levels should be aware of the company's societal 

responsibility to express support for fundamental human rights in line with the legitimate 

role of business.”588  Although the company takes upon itself the obligation to support 

human rights, it does not accept the challenge of making public statements in favour of 

human rights, declaring that, “[i]t may be that expressions of view behind closed doors 

are more effective in achieving the desired goal.”589  After its internal review and the 

update of its Business Principles, Shell acknowledges a self-imposed commitment, where 

it states  

“[f]or example, the obligation to express support for fundamental human rights within the 

legitimate role of business does not necessarily mean public statements of support.  It may be that 

expressions of view behind closed doors are more effective in achieving the desired goal.  If, in the 

judgement of the responsible executives, that is the case, then that approach should be taken.  The emphasis 

must be on achieving a result which upholds the human rights standards of the Group's Business 

Principles.”590 

In this area, Talisman deserves a special mention because of its experience in 

Sudan, a country with a particularly appalling human rights record.591  Following a 

boycott campaign, it adopted a human rights policy and committed itself to reporting on 

its Sudanese operations.592  In response to public censure, Talisman’s CEO, Jim Buckee 

                                                 
588 Shell, Business and Human Rights: A Management Primer, supra note 406 at 20. 
589 Id. 
590 Id (emphasis added).  Shell’s 1999 Social Report includes a mea culpa “we must take economic, 

environmental and social considerations into account in everything we do.  This will mean that some 

business decisions will be made differently and some may have different outcomes from the past.” The 

Royal Dutch/Shell Group of Companies, The Shell Report 1999 

www.shell.com/shellreport99/judge/judge1.html 
591 AI Report 2002 (Sudan) at http://web.amnesty.org/web/ar2002.nsf/afr/sudan!Open  
592 Talisman Adopts International Code of Ethics for Canadian Business, Canada Newswire Ltd., Dec. 10, 

1999. 
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and his public relations team launched a desperate attempt to restore their image.  Buckee 

pledged that Talisman would not stand as a "silent witness" to human rights violations.593 

One of the measures that Talisman promised to undertake was to publish a 

corporate responsibility report verified by Price Waterhouse Coopers on its operations in 

Sudan.  Sudanese oil is extracted by the GNOP (Greater Nile Petroleum Operating 

Company Ltd.).594  In its 2001 Corporate Responsibility Report, Talisman claimed to 

have used its good offices with senior officials to promote the promotion of human rights 

in Sudan.  The issues discussed were the peace process, the bombing of civilians, use of 

oil revenues and oilfield infrastructure and independent human rights monitoring the non-

defensive use of concession infrastructure such as airstrips and roads, which Talisman 

affirms to have opposed.595  Although Talisman ultimately pulled out of Sudan, the 

experience led to a review of its discourse.596  Talisman currently claims to advance best 

practices with host governments, partners and third parties.597 

A company operating in a repressive country like Burma also risks being placed 

in the public spotlight for human rights abuses.  This is even more the case when human 

rights violations are committed in the furtherance of the oil project itself.  Unocal has 

systematically denied its involvement in those violations and it affirms to have raised 

human rights violations with government officials.598 

                                                 
593 Tom Keyser, Canadian Major Survives Its Year-Long  Sudan Nightmare, Energy Day (Jan. 22, 2001). 
594 Talisman owned a 25% stake in the GNOP.  The other shareholders are the China National Petroleum 

Corporation (40%), Petronas (35%) and Sudapet Ltd., owned by the Sudanese government (5%). 
595 Talisman, Corporate Responsibility Report, supra note 414 at 17. 
596 BBC News, Talisman Pulls Out of Sudan (Mar. 10, 2003) at 

http://news.bbc.co.uk/1/hi/business/2835713.stm (last visited Sept. 10, 2004). 
597 Talisman, Policy on Business Conduct and Ethics, supra note 424.  Talisman, Corporate Responsibility 

Report (2003), supra note 414 at 12.  This includes attending discussions with home country governments, 

such as the US State Department and the Canadian Ministry for Foreign Affairs and Trade. 
598 Unocal affirms to have worked with the Yadana project consortium and the authorities to ensure that the 

government’s decree against the use of forced labour by the military was respected in the area.  How Are 

We Doing?  Corporate Responsibility at Unocal, supra note 478 at 13 (2000-2001).  Unocal also claims to 

be "upholding human rights in difficult circumstances," and to have never condoned or participated in 
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3.3. The Potential of Codes for Law Creation 

The adoption of the human rights discourse by corporations is being carried out in 

a very fragmentary and atomistic way.  The media has played a very important role in 

triggering a corporate response to human rights challenges.  Many corporations feel 

obliged to adopt codes of conduct expressing their commitment to a triple bottom line, 

based on economic efficiency, environmental soundness and social responsibility.599 

Codes of conduct have prompted a heated debate between defenders and 

detractors.  To some, codes are merely public relations gimmicks that would permit 

corporate whitewashing without implementing any substantial changes.600  To others, 

codes amount to a second human rights revolution that may facilitate the reconciliation of 

human rights and business concerns.601 

Whatever view one takes on the sincerity and goodness of codes, the truth is that 

they add another twist to the complexity and atomisation of international law, 

representing a new step towards the triumph of legal pluralism or, in other words, the 

                                                                                                                                                 
human rights violations in any part of the world, including Myanmar.  Unocal, Improving People's Lives, 

Corporate Social Responsibility Report at 13 (2002-03). 
599 John Elkinton argues that in the twenty-first century, successful business will need to take into account a 

“triple bottom line” consisting in economic performance, environmental sustainability and social justice.  

John Elkington, The Triple Bottom Line for Twenty-First Century Business in COMPANIES IN A 

WORLD OF CONFLICT 32 (John Mitchell ed., 1998). 
600 Mark B. Baker, Tightening the Toothless Vise: Codes of Conduct and the American 

Multinational Enterprise, Wisconsin International Law Journal 89 (2001), Friends of the Earth, Corporate 

Accountability & the Johannesburg Earth Summit, http://www.foe.org/WSSD/acctvsresp.html (last visited 

Sept. 19, 2004). 
601 See generally Cassel, supra note 456.  See also Orentlicher and Gelatt, supra note 456 at 118; Deborah 

Spar, The Spotlight On The Bottom Line: How Multinationals Export Human Rights, 77/2 For. Aff., 1998 

WL 12052515 and Debora Spar and David Yoffie, Multinational Enterprises and the Prospects for Justice, 

52/2 J. Int’l Aff. 557 (1999). 
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diversification of human rights law into a number of micro regimes tailored to the ad hoc 

needs of a particular company in a particular situation.602 

It is difficult to insert codes into one of the existing legal categories because of 

their hybrid character.  Codes are created by private actors but deal with matters that are 

the object of regulation by public international law.  In a formal sense, codes are not law 

at all, let alone international law.  In fact, it is difficult to apply the soft law framework of 

analysis to codes because most of the literature in this area refers to soft law created by 

states.603  To some authors, this lack of the characteristics of hard law would make them 

legally irrelevant and therefore, any discussion about their normative value would be 

meaningless, unless it clearly takes place in the realm of lex ferenda.604 

However, codes can constitute legal instruments in a number of ways.  First, I will 

consider codes as protolaw in the sense defined by Teubner, “a self-reproducing 

worldwide legal discourse which closes its meaning boundaries by the use of the 

legal/illegal binary code and reproduces itself by processing a symbol of global (not 

national validity).”605  For legal pluralists, this understanding of social reality through the 

                                                 
602 Gunther Teubner, The King's Many Bodies: The Self-Deconstruction Of Law's Hierarchy, 31 L. & Soc'y 

Rev. 763 (1997).  To Teubner, globalisation has achieved what deconstructivists have not. 
603 R.J. Dupuy, Droit Déclaratoire et Droit Programmatoire: de la Coutume Sauvage à la Soft Law in 

L’ELABORATION DU DROIT INTERNATIONAL PUBLIC 132 (1975); Oscar Schachter, The Twilight 

Existence of Non-Binding International Agreements, 71 Am. J. Int'l L. 296, 304 (1977); Weil, Towards 

Relative Normativity in International Law?, supra note 39 at 441 (1983); Baxter, International Law in Her 

Infinite Variety, Rachel de la Vega, A Hard Look at Soft Law (Panel Proceedings), 82 ASIL 371 (1988); 

C.M. Chinkin, The Challenge of Soft Law: Development and Change in International Law, 38 Int'l & 

Comp. L.Q. 850, 866 (1989); Pierre-Marie Dupuy, Soft Law and the International Law of the Environment, 

12 Mich. J. Int'l L. 420, 420 (1991); Chinkin, Normative Development in the International Legal System, 

supra note 415 at 29. 
604 See Weil, Towards Relative Normativity in International Law?, supra note 39 at 417-418.  In this sense, 

see also Jan Klabbers, The Redundancy of Soft Law, 65 Nordic J. Int'l L. 167 (1996). 
605 Gunther Teubner, Global Bukovina: Legal Pluralism in the World Society, supra note 44 at 12.  A. 

Claire Cutler observes that corporations increasingly do establish institutions that govern in the absence of 

or in coordination with governance arrangements involving states at the international level.  A. Claire 
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legal/illegal lens constitutes the fundamental element of the notion of law, whereas other 

components of the legal system, such as an elaborate body of rules, the existence of 

hierarchies and formal sanctions would not be determinant.606  It is to the extent in which 

a code of conduct is internalised in the operations of a company that it may be considered 

a legal instrument, as it will provide a legal/illegal internal reference to the companies’ 

operations.  For example, the Voluntary Principles on Security and Human Rights may be 

considered a rule to the extent in which management use it to provide assurances 

regarding their operations as a legitimate standard on a worldwide basis.607 

Codes have also the potential of influencing the content of international law, 

creating an international opinio iuris about permissible conduct when doing business 

internationally.608  It is a truism that, under the current notion of customary international 

law, rules created by and directed towards non-state actors cannot become customary 

international law.609  However, the fact that these rules do not find a place in the system 

of sources should not make us underestimate their real capacity for law creation.  As 

Noortman argues, the process of law-making at the international level has to be 

reconsidered in the light of the increase in number of actors and participants in this 

process.610  In short, it would be unrealistic to argue that the practices of the International 

                                                                                                                                                 
Cutler et al., Private Authority and International Affairs, in PRIVATE AUTHORITY AND 

INTERNATIONAL AFFAIRS 370 (A. Claire Cutler et al. eds., 1999). 
606 Id. 
607 Interview with Andrés Peñate, BP, in Washington D.C. (Oct. 10, 2002). 
608 In McCrudden’s words, codes operate in the “twilight zone of legality,” as “water seeps into rock,” 

McCrudden, Human Rights Codes for Transnational Corporations: What Can the Sullivan and MacBride 

Principles Tell Us?, supra note 441 at 198. 
609 Chinkin, Normative Development in the International Legal System, supra note 415 at 30.  But see 

Isabelle R. Gunning, Modernizing Customary Law: The Challenge of Human Rights, 31 Va. J. Int’l. L. 211 

(1991), advocating the extension to non-state actors of the process of creation of customary international 

law.  On the relation between human rights and customary law, see Simma and Alston, supra note 344.  See 

also Jordan Paust, The Significance and Determination of Customary International Human Rights Law.  

The Complex Nature, Sources and Evidence of Customary Human Rights, 25 Ga. J. Int’l & Comp. L. 147 

(1995/96). 
610 Math Noortmann, Non State Actors in International Law, supra note 108 at 65-66. 
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Committee of the Red Cross are irrelevant for the development and determination of 

customary international law in the field of the humanitarian laws of war and that codes of 

conduct voluntarily adopted by a large number of TNCs are less relevant than the 

practices of a single state on the subject or the resolutions of the UN General 

Assembly.611 

Codes and industry practices may acquire legally binding status vis-à-vis third 

parties.  In fact, they may also become part of a lex mercatoria insofar as they are 

incorporated into customary practices and contracts.  For example, Shell’s Management 

Primer on Child Labour refers to the note “Implementation of Business Principles-

Contractors and Suppliers” and it reminds Shell companies of their obligations to 

promote the application of Shell’s Business Principles among contractors and suppliers 

and contains minimum expectations on the rights of contractors’ employees.612 

All these developments could widen the scope of lex mercatoria, which would no 

longer be restricted to commercial matters but also deal with human rights and 

environmental issues.613  In fact, lex mercatoria already contains a number of public 

policy norms.  The principle of transnational public policy sanctioning corruption and 

bribery contracts existed prior to the adoption of international treaties on the subject.614  

Codes may set up good practice standards and they even have the potential to be 

incorporated into hard law.615  It has been argued that the notion of transnational public 

                                                 
611 Id. 
612 Shell argues that in 119 countries, expectations about its Business Principles are explicitly embedded in 

contracts and to have cancelled 100 contracts in 2001 due to operations incompatible with its Principles, 

mostly in the area of safety, environmental performance and business ethics.  People, Planet and Profits, 

supra note 469 at 42-43. 
613 Steinhardt points out at other recent developments expanding the scope of lex mercatoria, such as the 

law of cyberspace.  Ralph G. Steinhardt, Corporate Responsibility and the International Law of Human 

Rights: The New Lex Mercatoria n. 144 (Chapter 6) in Alston (ed.), supra note 140. 
614 Lalive, supra note 385.  See the discussion in text accompanying notes 385-390 and 400-401. 
615 McCrudden, Human Rights Codes for Transnational Corporations: What Can the Sullivan and 

MacBride Principles Tell Us?, supra note 441 at 177-178.  The Sullivan principles were incorporated in the 

Code of Practice for American Companies that continued to operate in South Africa, in the framework of 
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policy also encompasses human rights.616  The corporate responsibility movement proves 

this point, but also demonstrates that the concrete content of the principle is undefined 

and moving constantly.  Self-regulatory initiatives, codes, partnerships and other soft law 

instruments may have, for better or for worse, an important role in this definition. 

Lex mercatoria has been described not only as the best example of legal pluralism 

but also as a type of law developed in relative insulation from the state and from public 

international law.617  This is unlikely to be the case of human rights lex mercatoria.  The 

increasing development of partnerships shows how this field of law is receiving an input 

from a wide number of actors, be it states, international organisations, NGOs or trade 

unions, giving rise to a new “tripartism” or, more exactly, to a new “multipartism” in the 

elaboration of new standards.618  The recent partnerships between oil companies and the 

UNDP provide good evidence of this point.619  Even individual codes of conduct, which 

                                                                                                                                                 
the adoption of the Comprehensive Anti-Apartheid Act. The McBride principles, addressed to American 

companies investing in Northern Ireland, which addressed the problems of discrimination suffered by 

Catholic workers, were also incorporated into English law, the Northern Ireland Fair Employment Act, 

although without mentioning them.  Id. at 194.  Braithwaite and Drahos have demonstrated that in many 

sectors of business regulation, state legislation has followed industry practices, rather than the opposite.  

JOHN BRAITHWAITE AND PETER DRAHOS, GLOBAL BUSINESS REGULATION 481 (2000).  The 

Code on Marketing of Breastmilk Substitutes was adopted in full in 22 countries and other 37 approved 

laws that reproduced the content of the code partially, United Nations Research Institute for Social 

Development (UNRISD), Promoting Socially Responsible Business in Developing Countries 3, Report of 

the UNRISD Workshop 23-24 October 2000, Geneva. 
616 Pierre Lalive, supra note 385 at 280. 
617 Teubner, Global Bukovina: Legal Pluralism in the World Society, supra note 44 at 3. 
618 An innovative step was taken by Statoil, which signed an agreement with the International Federation of 

Chemical, Energy, Mine and General Workers' Unions (ICEM), covering trade union rights and other 

human rights, health, safety and environment, information and training.   The unions integrating the ICEM 

have the right to monitor the areas covered by the agreement.  ICEM, New Statoil Agreement Boosts 

Global Worker Rights, 15 March 2001, www.icem.org/update/upd2001/upd01-13.html 
619 UNDP and Shell have signed an agreement to assess the social impact of a major China pipeline project.  

See UNDP, Newsfront (Apr. 9, 2002) http://www.undp.org/dpa/frontpagearchive/2002/april/9apr02/  Under 

the agreement, UNDP leads a consultation program along the pipeline route that will carry out surveys and 

interviews with local people, community organisations and others affected by the project.  A more recent 

example is the agreement between ChevronTexaco and UNDP, according to which, UNDP has agreed to 
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cannot be pointed out as an example of involvement of a group of actors, stress the 

importance of dialogue in the establishment of company best practices.620 

Insofar as corporate responsibility practices may have an impact in the area of 

state contracts, they may become part of international investment law, a field considered 

by many commentators as a branch of international law proper.621  This is the case when 

a corporate responsibility policy induces a company to change its contractual practices 

with states.  A recent case, which may establish a precedent in the area of state contracts 

is the publication by BP of the content of its oil contracts with Central Asian states and 

the inclusion of the Voluntary Principles in the legal documents of the transaction.622  

                                                                                                                                                 
help US oil transnational ChevronTexaco execute community development projects in Nigeria’s Niger 

Delta region.  Under the terms of the agreement, UNDP places at ChevronTexaco's disposal its expertise in 

Infrastructure development, health care, education and micro-credit schemes.  Chevron, UNDP Sign Pact 

On Community Development (Nov. 12, 2002) at http://allafrica.com/stories/200211120397.html (last 

visited Sept. 10, 2004). 
620 See the discussion supra.  Foreign corporations, senior African officials and criminal networks are 

plundering the rich natural resources of the Democratic Republic of the Congo, according to a new 59-page 

report prepared for the U.N. Security Council by a U.N.-appointed independent panel.  

http://www.unfoundation.org/unwire/2002/10/21/current.asp#29744  See also Shell and UNDP engage in 

social impact assessment along the West-East Pipeline Route at library, www.shell.com  
621 See Prosper Weil, Problèmes Relatifs aux Contrats Passés entre un Etat et un Particulier, supra note 43 

at 156, F.A. Mann, I. Seidl-Hohenveldern, P. Lalive and G. Van Hecke, Contrats Entre Etats et Personnes 

Privées Etrangères, Colloque Centre de Droit International et Etranger, supra note 280, Fatouros, 

Government Guarantees to Foreign Investors, supra note 280 at 283 et seq.; Fatouros, International Law 

and the Internationalised Contract and Delaume, ICSID Arbitration and the Courts, supra note 284. 
622 See Baku-Tbilisi-Ceyhan Oil Pipeline Project at 

http://www.caspiandevelopmentandexport.com/BTC/eng/btc.asp (last visited Sept. 10, 2004).  In the BTC 

project, the Voluntary Principles have become part of (i) “The Joint Statement,” a document issued jointly 

by the BTC Co (the BTC consortium) and the governments of Azerbaijan, Georgia and Turkey, to which 

BP attaches legally binding effects; (ii) the “Protocol Relating to the Provision of Security for the East-

West Energy Corridor,” an international agreement between the three concerned governments and in “The 

Regional Review,” one of BTC Co’s assessments of the project.  For a detailed overview of the different 

instruments adopted by the BTC Consortium, see Gare Smith, The BTC Pipeline Case Study: Following 

through on Global Compact Commitments in Embedding Human Rights in Business Practice (A Joint 
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Another example is the attachment of the Voluntary Principles on Security and Human 

Rights to BP’s contract with the Indonesian national company Pertamina.623  Of course, 

these are isolated examples, but the rest of the developments in the field point to an 

increased move in this direction, even if most corporations are still reluctant to assume 

any binding commitments. 

The value of engaging in classifications of the legal nature of self-regulatory 

initiatives is to shed light on the extent to which this nature determines the actual legal 

effects of a particular instrument and to explore how those effects can be furthered.  In 

fact, a more pressing question is the efficacy of self-regulatory initiatives.  One beneficial 

effect of codes is that it becomes increasingly difficult to do absolutely nothing to redress 

a human rights problem.  In other words, as demonstrated by the language of codes, the 

argument “this concern is alien to business” has lost its validity and this has been 

acknowledged by businessmen.  In all the fields examined in this chapter, companies 

claim to be active in combating some or all of the human rights problems raised. 

At the end of the day, voluntary initiatives will acquire legitimacy, not because of 

their legal status but insofar as they advance the ultimate goal of any human rights 

regime, which is to improve the plight of the people affected.  The fact that standards are 

not legally binding does not mean that they do not have the potential to shape the 

behaviour of the corporations involved.624  This field is recent and in most cases, the best 

solutions are not predetermined.625  Codes may allow opening a process of dialogue and 

                                                                                                                                                 
Publication of the UN Global Compact Office and the Office of the UN High Commissioner for Human 

Rights), available at www.unhchr.ch (last visited Feb. 10, 2005). 
623 Freeman and Hernández, supra note 535 at 247. 
624 As Sol Piccioto observes, effectiveness and legality are two different concepts.  Sol Piccioto, Political 

Economy and International Law in PATHS TO INTERNATIONAL POLITICAL ECONOMY 175 (Susan 

Strange ed. 1984). 
625 As Väyrynen points out, “[a]ctors often resort to soft law in the absence of well-defined institutions and 

precedents or because of the sheer complexity of the issues.  Raimo Väyrynen, Sovereignty, Globalization, 

and Transnational Social Movements, in INTERNATIONAL RELATIONS OF THE ASIA-PACIFIC 227, 

234 (2001). 
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public awareness.626  Soft law can have wider acceptance because of its lower adoption 

and contracting costs or, in other words, parties will be less reluctant to enter into non-

binding commitments.627  In short, codes may be advantageous because of their 

transitional nature, as they may permit a process of dialogue among the interested parties 

and the learning of lessons before the best practices are translated into legislation.628 

Another advantage of self-regulation is its flexibility.  Insofar as self-regulation 

initiatives, such as the Voluntary Principles, impose an obligation to co-operate, engage 

in dialogue and to engage in a certain course of action (obligation de moyens) rather than 

an obligation to perform a particular act (obligation de résultat), this may facilitate ad 

hoc arrangements that fit better in a particular situation.629  A flexible approach is 

advisable in many complex human rights contexts in which well-intentioned radical 

solutions implemented through blunt instruments may be counterproductive, as the 

example of the Harkin Act shows.  The Harkin Act was a legislative project introduced in 

1992, the Child Labor Deterrence Act, that banned the import of goods produced with 

child labour into the United States.630  During 1993, although the act was only a 

discussion document, over 50,000 Bangladeshi children were dismissed from their jobs, 

by employers anxious not to lose export contracts.631  UNICEF and Save the Children 

                                                 
626 The role of dialogue may be effective in identifying a problem as an issue of concern, thereby fostering 

regulation building and compliance.  See Braithwaite and Drahos, supra note 481 at 32.  See also Stephen 

Salbu, True Codes versus Voluntary Codes of Ethics in International Markets:  Towards The Preservation 

Of Colloquy In Emerging Global Communities, 15 U. Pa. J. Int'l Bus. L. 327 (1994), text accompanying 

notes 111-115. 
627 K.W. Abbott and D. Snidal, Hard and Soft Law in International Governance in THE LEGALIZATION 

OF WORLD POLITICS 37, 50 (Judith L. Goldstein, Miles Kahler, Robert O. Keohane and Anne-Marie 

Slaughter, eds. 2001). 
628 Salbu, supra note 626, text accompanying notes 111-115. 
629 Baker, supra note 417 at 432.  For example, in the by-passing of the state from the interactions between 

MNCs and indigenous communities in Ecuador has been attributed to their increased power vis-à-vis the 

state as well as to the greater efficiency of informal agreements. 
630 The law defined child labourers as those under 15.  See Madiha Murshed, Unraveling Child Labor and 

Labour Legislation, 55/1 J. Int’l Aff. 169, 169-170 (2001). 
631 80% of the dismissed children were girls.  Inter Press Service, May 7, 2002; Tabibul Islam; 

BANGLADESH: ENDING CHILD LABOR MEANS HELPING POOR PARENTS 
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suggested that the majority of the children moved into less well-paid and more hazardous 

occupations, although some sources suggest that around 8.000 of them may have 

subsequently enlisted in school.632 

In spite of the merits of a process-oriented approach, one may wonder whether, in 

their present form, codes are adequate instruments to achieve the objective (i.e. the 

advancement of human rights) they claim to pursue.  Under the current code regime, 

compliance is more a matter of corporate grace than of corporate obligation.633  

Voluntary initiatives present three main problems: the vagueness of their language, the 

lack of uniform standards and the absence of uniform monitoring and reporting practices.  

First, vague language makes it difficult to determine what a company’s commitment to 

corporate responsibility exactly means.  Second, the absence of similar standards in the 

sector makes it difficult to compare the performance of the different corporations.  The 

lack of uniform reporting practices makes this problem even more acute.  Certain 

initiatives, such as the Global Reporting Initiative or SA8000 try to palliate this problem, 

but there is not a comprehensive initiative of this kind specifically targeting the oil 

industry. 

A clear illustration of this uncertainty is community development.  Many 

companies state that they have spent x or y.  However, from those statements only, it is 

impossible to know what percentage of corporate profits this represents or what has been 

the impact on the community.  A clearer set of guidelines (for example, determining that 

a percentage of oil revenues should get back to host communities) would provide more 

clarity in the field. 

                                                 
632 Alam S., Thank you, Mr. Harkin, in The New Internationalist, 1997. 
633 William Mock, Corporate Transparency and Human Rights, Tulsa J. of Comp.& Int.’l L. 15 (2002).  A 

clear preference for voluntarism is expressed in the report of The Multistakeholder Forum on CSR, which 

defines CSR as “the voluntary integration of environmental and social considerations into business 

operations, over and above legal requirements and contractual obligations.  CSR is about going beyond 

these, not replacing or avoiding them.”  See European Multistakeholder Forum on CSR, Final Results and 

Recommendations 3 (Jun. 29, 2004), available at www.europa.eu.int. 
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A first important step to the improvement of self-regulation in the area is the 

adoption of collective rather than individual initiatives.  Mock has suggested the creation 

of a system of reporting and other obligations that would increase costs for violators, 

creating separate equilibria between compliers and non-compliers.634  Those standards 

and reports must be made public to lower the information and acquisition costs to 

concerned citizens.  Second, there must be external review and auditing of compliance, 

followed by public disclosure of the results.635  For example, the original Sullivan 

Principles required signatories to pay dues each year for the purpose of funding outside 

compliance audits, which were then made public.  Having the companies themselves 

underwrite the costs of such auditing through contribution to a central fund as was done 

would be a particularly effective step because few non-complying companies will wish to 

contribute the funds needed to document their own violations.636 

Mock further proposes a third measure that would make life more difficult for 

non-performers, which would be the adoption of provisions requiring reporting 

companies to undertake steps that actually promote human rights internally, such as 

holding regular human rights conferences for their personnel.637  Violators would have to 

bear the costs associated with maintaining their violating practices in the face of a better 

informed workforce.  This is a system that could be particularly useful for codes such as 

the Voluntary Principles.  To remain in the dialogue process, companies would need to 

engage to provide human rights training to their personnel and then report on the concrete 

content, scope and frequency of that training. 

Another system suggesting the provision of incentives for compliance has been 

the creation of a uniform super certification informing consumers that a particular 

industry or product certification mark is legitimate, meets certain minimum criteria and 

represents the state of the art of social consciousness in the industry.638  The system has 

                                                 
634 Id. at 20. 
635 Id. at 24. 
636 Id. at 24. 
637 Id. at 24-25. 
638 Id.  
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been usefully applied in cases where consumers have a wide choice and the provenance 

of the product may be easily ascertained.  Rugmark provides a good example of this.  In 

the oil industry, however, the system may prove more problematic.  In many cases, 

extraction is carried out by a consortium where only some of the members have adopted 

corporate responsibility policies and yet, these may be different among them.  Moreover, 

the process from extraction to delivery is not transparent to the consumer.  Therefore, in 

the oil sector, such a system would preferably be focused on the social practices of a 

particular company (following the model of certification systems such as ISO 14000), 

rather than on the oil coming from a particular region. 

A process approach to human rights may prove advantageous in problematic 

environments and even more so when the human rights responsibilities of the different 

actors have not crystallized yet.  However, this indeterminacy presents a number of risks.  

First, there is a danger that corporations determine and interpret à la carte the human 

rights protections they apply to a certain situation.  So far, only a number of oil 

companies has subscribed to international standards of a general application and these 

standards only provide guidance at a very general level. 

Given the lack of authoritative guidance by international bodies and courts and 

tribunals, the development of a self-regulatory approach presents the danger that the level 

of human rights protections is modelled according to the preferences of the market, 

NGOs and the media pressure, which are non-elected constituencies.  Additionally, 

compliance depends to a great extent on First World consumers, who have the capacity to 

make a major impact because of their greater purchasing power.  There may be a 

worsening of the distributional problems that have made necessary the corporate 

responsibility movement in the first place. 

It has also been argued that a valid reason for giving preference to voluntary 

initiatives is that there is not enough consensus in the field yet as to the concrete scope of 

corporate obligations.  According to this view, the time would not be ripe for the 

adoption of stringent standards on corporate social responsibility performance, among 

other reasons because ex ante standards adopted in a hurry may become performance 
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ceilings that are difficult to adapt to shifting circumstances.639  Nevertheless, uncertainty 

about the scope of corporate responsibility does not prevent the adoption of regulatory 

measures in the short term. 

A first step could be to request corporations to report to the public on what they 

are doing, rather than imposing material obligations upon them.  This legislation would 

not impose substantial costs on oil majors since many of them already devote substantial 

resources to providing information on CSR practices.640  In fact, the production of 

corporate responsibility reports “audited” by major accounting forms is becoming a trend 

in the sector.641  Second, this legislation would require informing about a number of 

matters, therefore facilitating a degree of harmonisation in reporting practices. As current 

initiatives in the sector are extremely scattered, prior systematisation is important for the 

adoption of legislation on substantive issues. 

There are already a few examples that could serve as useful models for reporting 

obligations.  As stated above, an amendment to the UK Occupational Pension Schemes 

Regulation, which came into force in July 2000, obliges pension funds to inform about 

the extent (if at all) to which social, environmental or ethical considerations are taken into 

account in the selection, retention and realisation of investments.642  The UK government 

has declared that it is considering the inclusion of these disclosure requirements in its 

reforms of company law.643  France has also taken legislative initiatives regarding 

                                                 
639 Ruggie, supra note 432 at 25. 
640 It has been pointed out that information requirement could prove an obstacle to small companies, but 

this is not certainly applicable to oil majors.  See The New Balance Sheet, Corporate Profits and 

Responsibility in the 21st. Century 18, Canadian Democracy and Corporate Accountability Commission 

(Jan. 2002) at http://atkinsonfdn.on.ca/news/ExecutiveSummary2002.pdf  
641 This is the case of Shell, BP and Talisman.  Unocal has undertaken a self-assessment review of its 

corporate responsibility report.  Premier Oil has produced an original model of supervision, whereas a third 

layer of monitors criticise the methodology of the auditors.  ConocoPhillips has undertaken to measure, 

report and audit non-financial performance in the future. 
642 UK Government’s Second White Paper on International Development, Eliminating World Poverty: 

Making Globalisation Work for the Poor, supra note 175 at § 202. 
643 Id. at § 203. 
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disclosure matters, requiring companies quoted on the stock exchange to provide 

information about the environmental and social consequences of their operations in their 

annual reports.644  US legislation also provides other examples at the state and federal 

level.  Since 1986, Proposition 65 has required companies selling their products in 

California to give reasonably clear warnings whenever they expose people to cancer-

causing chemicals and other toxic substances.645  The Toxic Release Inventory, a federal 

statute also adopted in 1986, has required manufacturing companies to report annually on 

the levels of toxic substance that they have released, facility-by-facility and chemical-by-

chemical.646 

Closing Remarks 

The examples above show that the oil sector has not been an exception to the 

proliferation of self-regulation in human rights matters.  The codes adopted by oil majors 

neither reach the same depth nor have the same content.  Nevertheless, there are common 

features on both the substantive and reporting sides.  Most of the codes analysed focus on 

employment, security issues, and environmental matters. They also emphasise that they 

are learning to dialogue with host communities.  On the implementation side, the 

production of information on responsible practices having the statements verified by the 

Big Five accounting firms is becoming a trend in the sector. 

Voluntary initiatives may be a step forward if companies implement measures that 

minimise the negative effects of their activities and give a fair share of their benefits to 

the host communities.  Nevertheless, the current system leaves both determination of the 

standards and compliance to corporations themselves.  At this point of development of 

                                                 
644 This will took effect in annual reports from Jan. 1, 2002.  Loi no. 2001-420 du 15 mai 2001 Relative aux 

Nouvelles Régulations Économiques  Art. 116 (reforming art. L 225-102 –1, al 4 of the French Commercial 

Code). 
645 Cynthia Williams, Text of the Remarks on Panel “Codes of Conduct and Transparency,” 24 Hastings 

Int’l and Comp. L. Rev. 415, 420 (2001).  Reporting legislation prompted a substantial effort by nationally 

known companies to reduce the extent to which they were exposing the public to lead and other substances.   
646 Id. 
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corporate responsibility, incentives to comply still come from public pressure rather than 

from a sense of obligation. 

Self-regulation may influence and complement binding measures but is not a 

substitute to them.  While a set of minimum standards is being developed, reporting 

obligations may be a first step through which the legal system transmits the importance of 

responding to stakeholders.  Binding measures are not only necessary to level the playing 

field but also to ensure that the legal system transmits unequivocal values about what 

behaviour is acceptable.647 

Twentieth-century history shows that the submission of markets to increased 

accountability vis-à-vis wider constituencies, has not been carried out effectively until 

those concerns, such as workers’ rights, consumer protection and the environment have 

been embedded as priorities to be protected by legislation.  In the international realm, a 

constant reinforcement of a rule-based framework for matters that favour trade 

accompanied by the consolidation of soft approaches for measures fostering community 

values gives a clear impression of which set of values trumps the other.648 

                                                 
647 Optimism over codes may fall prey to the same mistake pointed out by Susan Strange in relation to the 

literature of economic liberalism in international relations.  Strange, with the sense of humour that 

characterises her writings, argued “[t]he conventional literature on international regimes has shown so 

strong a tendency to uncritical approach of any evidence of co-operation between states whatever its social 

and economic consequences for people.  This liberal ideology is criticised, and rightly so, in my view, by 

postmodernist writers for its unwarranted and often unconscious assumptions of the priority of certain 

values over others.  One does not have to be a follower of Michel Foucault or for that matter, to write in the 

dense and convoluted prose that characterises much post-modernist criticism to see the built-in bias.”  

Strange, The Retreat of The State: The Diffusion of Power in the World Economy, supra note 26 at 94. 
648 See Philip Alston, The Myopia of the Handmaidens: International Lawyers and Globalization, 3 Eur. J. 

Int'l L. 434, 447 (1997), on the need to ensure the coherence between all the values and the interrelatedness 

between the different parts of international law.  The position of international business is to reinforce the 

rule-based trade system and leaving social concerns to fora, such as the United Nations characterised by 

softer forms of regulation.  When the Global Compact was launched, the International Chamber of 

Commerce, while welcoming the initiative affirmed “[b]usiness would look askance at any suggestion 

involving external assessment of corporate performance, whether by special interest groups or UN 

agencies. The Global Compact is a joint commitment to shared values, not a qualification to be met. It must 
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not become a vehicle for governments to burden business with prescriptive regulations.” Maria Livanos 

Cattaui, Secretary General of the International Chamber of Commerce, Business-UN compact could be at 

take-off point, http://www.iccwbo.org/home/news_archives/2000/business_compact.asp (last visited Sept. 

19, 2004).  This position has been maintained at the Johannesburg Earth Summit.  See Lord Holme 

responds to Christian Aid calls for Corporate Accountability Laws at 

http://www.iccwbo.org/home/news_archives/2002/stories/channel4.asp (last visited Sept. 19, 2004).  Lord 

Holme was the Vice Chairman of the group representing business at the Earth Summit. 
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Chapter IV.  The Application of The World 

Bank Standards to the Oil Industry 

Introduction 

Human rights activists have turned their attention to international financial 

institutions (IFIs), because they have acquired more leverage in the international 

architecture than the traditional UN-based mechanisms.649  The World Bank Group has 

become the world’s main developmental institution.  The International Development 

Association (IDA), the soft-loan window of the World Bank Group, has attracted more 

resources on its own than the entire UN system.650  The World Bank Group resources 

quadruple those of the UN when one adds the International Bank for Reconstruction and 

Development (IBRD).651  The World Bank, through its private sector arms — the 

International Financial Corporation (IFC) and the Multilateral Investment Guarantee 

Agency (MIGA) — lends and provides insurance, respectively, to companies willing to 

invest in developing countries.652  Given its vocation as an investment promoter, one may 

                                                 
An earlier version of this chapter was published as The Application of the World Bank Standards to the Oil 

Industry. Can the World Bank Group Promote Corporate Responsibility?, 28 Brook. J. Int’l L. 77 (2002). 
649 Human Rights Watch, Human Rights Watch World Report 2000, xviii–xix (2000), available at 

http://www.hrw.org/wr2k1/intro/intro07.html (last visited Feb. 5, 2004). 
650 HELGE OLE BERGESEN & LEIV LUNDE, DINOSAURS OR DYNAMOS?: THE UNITED 

NATIONS AND THE WORLD BANK AT THE TURN OF THE CENTURY 161–62, 198, 213 (1999). 
651 Id. at 161. 
652 Articles of Agreement of the International Finance Corporation, Dec. 5, 1955, art. 1, 7 U.S.T. 2197; 264 

U.N.T.S. 117 (amended Apr. 28, 1993) [hereinafter IFC Articles of Agreement]. 
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wonder what role the World Bank could play in the establishment of corporate 

responsibility standards.653 

For a number of decades, academics, activists and politicians have been 

discussing what stance the World Bank should take on human rights issues.654  The 

discussion on IFIs on this point has been particularly hot and controversial because IFIs 

have been portrayed as human rights violators due to a number of factors.  First, the 

projects and policy advice of the IFIs have had a very strong impact, much of it negative, 

on the enjoyment of human rights of their client countries.  Second, the IFIs’ governance 

system ensures that those who have larger influence and representation will never 

experience the effects of their policies.  Third, IFIs have granted loans to dictatorial 

governments that have subsequently burdened the population.  

Since the World Bank has historically argued that human rights were outside of its 

mandate as an independent economic organisation, the debate on its human rights 

responsibilities revolved around the interpretation of its Articles of Agreement and its 

relation with the United Nations.  The World Bank was established as an independent 

                                                 
653 This chapter will deal with the role of the World Bank since through its action, it has the capacity of 

setting standards for the oil industry.  It is to be noted that the IMF can also have a role through its 

programmes on fiscal management and budgetary transparency. 
654 For an early discussion on the issue, see Victoria E. Marmorstein, World Bank Power to Consider 

Human Rights Factors in Loan Decisions, 13 J. Int'l L. & Econ. 113 (1978).  Commentators have dealt 

with the different dimensions of these obligations.  There is an “internal” human rights dimension, i.e., the 

integration of human rights considerations into its own policies.  The “external” aspect of it, i.e. the 

imposition of human rights conditionalities upon the Bank’s clients has also been the subject of a wide 

debate.  See Marmorstein, supra; Sigrun I. Skogly, Structural Adjustment and Development: Human Rights 

— An Agenda for Change, 15 Hum. Rts. Q. 751 (1993); Daniel D. Bradlow & Claudio Grossman, Limited 

Mandates and Intertwined Problems, 17 Hum. Rts. Q. 411 (1995); John D. Ciorciari, The Lawful Scope of 

Human Rights Criteria in World Bank Credit Decisions: An Interpretative Analysis of the IBRD and IDA 

Articles of Agreement, 33 Cornell Int’l L. J. 331 (2000).  For a full study of the question, see SIGRUN I. 

SKOGLY, FROM HUMAN CAPITAL TO HUMAN RIGHTS: THE HUMAN RIGHTS OBLIGATIONS 

OF THE WORLD BANK AND THE I.M.F. (2001). 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 189

agency within the UN system and was required to function independently.655  Its mission 

was “to assist in the reconstruction and development on territories of members and to 

promote the long-range balanced growth of international trade and the maintenance of 

equilibrium in balance of payments…thereby assisting in raising productivity, the 

standard of living and conditions of labour in territories.”656  The IBRD Articles of 

Agreement also required the institution to ensure that its funds were used only for the 

purposes for which the loan was granted, with due attention to considerations of economy 

and efficiency and without regard to political and other non economic influences or 

considerations.657  Moreover, the Articles of Agreement emphatically prohibited political 

interference or influence from its members and require it to take only economic 

considerations into account in its decisions.658 

Nevertheless, human rights issues have become so pressing in the Bank’s 

activities and so central a question in the development of international law, that it has 

become impossible for the Bank to dismiss them credibly as political affairs.  How has 

the Bank coped with this pressure?  The reaction has been somewhat contradictory.  Until 

the nineties, the World Bank often had recourse to the non-political interference clause to 

escape any responsibility in human rights issues.  On the other hand, it stressed the 

positive effects that its activities had for the advancement of economic and social 

rights.659  Because the Bank gave a very broad interpretation to the term “economic” in 

                                                 
655 Agreement between the United Nations and the International Bank for Reconstruction and 

Development, Nov. 15, 1947, Arts. I § and IV, 16 U.N.T.S. 346.  This independent character was stressed 

by John Maynard Keynes in its speech before the inaugural meeting of the Board of Governors of the IMF 

and the World Bank in 1946.  David Gillies, Human Rights, Democracy and Good Governance: Stretching 

the World Bank Policy Frontiers in THE WORLD BANK: LENDING ON A GLOBAL SCALE, 3 

RETHINKING BRETTON WOODS 119, 120 (Jo Marie Griesgraber and Bernhard G. Gunter eds., 1996). 
656 Articles of Agreement of the International Bank for Reconstruction and Development, Dec. 27, 1945, 

Art. I, 2 U.N.T.S. 134. 
657 I.B.R.D. Articles, Art. III § 6. 
658 I.B.R.D. Articles, Art. IV § 10. 
659 For a summary of these arguments, see the extensive writings by Ibrahim Shihata, the World Bank’s 

former legal counsel.  See Ibrahim F.I. Shihata, The World Bank and Human Rights: An Analysis of the 

Legal Issues and Record of Achievements, 17 Den. J. Int’l L. & Pol. 39 (1988), Ibrahim F.I. Shihata, The 
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its mandate so as to intervene deeply and broadly in activities affecting sensitive political 

choices, it was accused of being self-serving, inconsistent and arbitrary.660  From the late 

nineties, the Bank started a process of evolution in its human rights discourse.  In its 

document Development and Human Rights, the Role of the World Bank, the Bank 

declared that human rights were the central goal of development and endorsed the 1993 

Vienna Declaration and the UN discourse on the indivisibility and interdependence of 

rights but at the same time, defended its previous human rights policy as necessary to 

maintain impartiality. 661  In spite of this acknowledgement, the Bank is still reluctant to 

use a human rights discourse and to elaborate on the consequences that the 

mainstreaming of human rights would have on its operations. 

Given the broad scope of the Bank’s activities, it can have an impact on a broad 

number of human rights.  In a moment in which there is a wide acceptance that 

corporations have responsibilities in the field of human rights, the role of the World Bank 

Group may be particularly relevant.  This is because the Bank’s activities are closely 

related to the growth and role of the private sector in its client countries.  The Bank gives 

loans to states for particular investments.  This is especially pertinent to the oil sector, 

since the Bank has affirmed its interest in attracting private capital to finance large-scale 

energy projects.662  Moreover, the policy advice inserted in Country Assistance Strategies 

and Structural Adjustment Loans concerns governments’ regulation of private 

                                                                                                                                                 
World Bank and Human Rights, 1 THE WORLD BANK IN A CHANGING WORLD 97 (1991) and 

Ibrahim F.I. Shihata, Human Rights, Development and International Financial Institutions, 8 Am. U. J. 

Int’l L. & Pol. 27 (1992). 
660 Daniel Bradlow, Should the International Financial Institutions Play a Role in the Implementation and 

Enforcement of International Humanitarian Law?, 50 U. Kan. L. Rev. 695, 707 (2002).  See also Fergus 

MacKay, Universal Human Rights or a Universe unto Itself? Indigenous Peoples’ Human Rights and the 

World Bank’s Draft Operational Policy 4.10 on Indigenous Peoples, Am. U. Int’l L. Rev. 527, 548 (2002). 
661 The World Bank, Development and Human Rights, the Role of the World Bank, available at 

www.worldbank.org. (last visited Sept. 19, 2004). 
662 The World Bank, Chad/Cameroon Petroleum Development and Pipeline Project, Project Appraisal 

Document (Apr. 13, 2000), 19343-AFR at http://www.worldbank.org/afr/ccproj/project/tdpppad.pdf (last 

visited Sept. 19, 2004). 
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activities.663  Finally, the arms of the Bank dealing with the private sector, the IFC and 

MIGA, provide loans and insurance to private investors.664 

Private sector development has become a main priority for the World Bank.665  

An analysis of the potential of IFC and the MIGA as promoters of responsible investment 

is justified because they are the fastest growing agencies within the World Bank.666  The 

demand for their services has significantly increased as direct investment continues to 

grow in developing countries.667  The role of the IFC is especially relevant to the oil 

sector, because extraction industries currently occupy the third place in the IFC’s loan 

portfolio.668 

                                                 
663 For a critical analysis of the Bank’s conditionalities, see Jonathan Cahn, Challenging the New Imperial 

Authority: the World Bank and the Democratization of Development, 6 Harv. Hmn. Rts. J. 159 (1993).  

Cahn analyses how the conditions imposed on a project loan in the energy sector may reshape the whole 

sectoral policy). 
664 See generally The World Bank Group, What is the World Bank?, at www.worldbank.org (last visited 

Sept. 19, 2004). 
665 Chris Avery, Business and Human Rights in a Time of Change, in Kamminga and Zia-Ziarifi (eds.), 

supra note 169 at 17, 35.  During 1997 and 1998, the World Bank launched the initiative Business Partners 

for Development (“BPD”), an informal global network of business, governments, and civil society with the 

Word Bank Group as an equal partner.  The BPD aims to demonstrate the positive impact of tri-sector 

partnership both for the development and the business impact through the integration of corporate 

responsibility values in business. 
666 Bank Information Center, Toolkits for Advocates: The International Financial Corporation and the 

Multilateral Investment Guarantee Agency, available at http://www.bicusa.org/toolkits/ifcmiga.htm (last 

visited Sept. 19, 2004) [hereinafter IFC and MIGA Toolkit]. 
667 Id.  In March 1998, the MIGA’s Board approved a recommendation to the Board of Governors on a 

general capital increase, doubling the Agency’s capital base from $1 billion to $2 billion.  The objective of 

this capital increase was to support the growth of MIGA’s gross exposure, which is expected to increase to 

approximately $10–15 billion.  See Ikawa, supra note 395 at 24.  The capital increase was blocked by the 

U.S. 
668 This represents 15% of IFC’s portfolio.  Loans granted in 1999 to the extractive sector amounted to 

$789.9 million. IFC and MIGA Toolkit, supra note 666. 
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The IFC was created in 1956 as the private sector arm of the World Bank 

Group.669  Its purpose is “to further economic development by encouraging the growth of 

productive private enterprise in member countries.”670  The IFC offers its clients a 

number of services at market rates.  The best known of these services is project financing.  

There are several types of loan products.  The IFC grants loans directly to investors (so-

called “A loans”), on regular market terms.671  The IFC also mobilises private capital 

through syndicated loans with a group of banks (so-called “B loans”).672  Additionally, 

the IFC also carries out equity investments (C loans); it purchases a stake in a project, 

which it eventually sells.673  Between debt and equity, some intermediate products exist, 

such as subordinated loans.674  In this case, the loans are paid back to the IFC only after 

other lenders have been paid back.675 

Only through its lending operations, does the IFC has a significant impact on 

responsible investment.  Currently, about 200 commercial banks and institutional 

investors participate in IFC’s B loans, most of them from Europe, North America, and 

                                                 
669 The creation of the IFC and IDA may be seen partly as the compensation for the failure to create a 

Special UN Fund for Economic Development (SUNFED).  Developing countries proposed to create such 

an agency under UN control to foster grant or soft loan based investment support.  SUNFED can be seen as 

the first sustained effort to use collective strength by a UN majority to force structural change in the world 

economy to the benefit of poor countries.  BERGESEN & LUNDE, supra note 650 at 41. 
670  IFC Articles of Agreement, supra note 652, art. 1. 
671 IFC, IFC Loans (Loans for IFC's Own Account: A-loans), at 

http://www.ifc.org/proserv/products/loans/loans.html (last visited Sept. 19, 2004). 
672 IFC, IFC Loans (Syndicated Loans: The B-loan program), at 

http://www.ifc.org/proserv/products/syndication/syndication.html (last visited Sept. 19, 2004). 
673 IFC, Equity Financing, at http://www.ifc.org/proserv/products/equity/equity.html (last visited Sept. 19, 

2004). 
674 IFC, Quasi-Equity Financing: C-loans, at http://www.ifc.org/proserv/products/quasi/quasi.html (last 

visited Sept. 19, 2004). 
675 Id. 
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Asia.676  These investors participate in a broad range of industries, including mining and 

energy.677  In 2004, the IFC was administering around $5 billion in loans for others.678 

The MIGA started its work in 1988.679  The objective of the MIGA Convention is 

to promote the flow of productive foreign investment from the developed to the 

developing countries.680  At the time of its creation, the MIGA was designed not only to 

create a multilateral system of investment guarantees, but also to restore a climate of 

confidence after the instable period following decolonisation.681  The MIGA provides 

private investors insurance against the following risks: war and civil disturbance, breach 

of contract, currency inconvertibility, and expropriation.682  When the MIGA grants an 

                                                 
676 IFC, The Syndication Loan Program, at http://www.ifc.org/syndications (last visited Sept. 19, 2004). 
677 Id. 
678 Id.  IFC Annual Report 2001, Portfolio Review, at http://www.ifc.org/ar2001/review/portfolio.html.  

Apart from its project financing services, the IFC offers other advisory and risk management services.  The 

advising consists in the provision of technical assistance to promote private sector growth in developing 

countries.  This advice can be targeted at the private sector (e.g., helping entrepreneurs develop project 

proposals) or to the public sector (e.g., assisting with private sector institution building). The technical 

assistance to developing countries has actively promoted privatisation as a means of furthering private 

sector development and the attraction of foreign investment.  The legal and technical advice is carried out 

through the Technical Assistance Trust Funds Program (TAFT).  The IFC has also created the Foreign 

Investment Advisory Service (FIAS) to assist developing countries in how to attract larger amounts of 

foreign direct investment.  See IFC, Technical Assistance and IFC Advisory Services, available at 

http://www.ifc.org/proserv/services/ta/ta.html (last visited 5 Feb. 2004).  The IFC’s Risk Management 

Program was launched in 1990.  It intends to facilitate the access of Third World private sector entities to 

the derivative markets to reduce their currency risks.  IFC, Risk Management Products and Services, 

available at http://www.ifc.org/proserv/products/risk/risk 

.html (last visited Feb. 10, 2005). 
679 Convention Establishing the Multilateral Investment Guarantee Agency, supra note 266 and sources 

cited therein. 
680 Art. 23 of the MIGA Convention states: “The Agency shall carry out research, undertake activities to 

promote investment flows and disseminate information on investment opportunities in developing member 

countries with a view to improving the environment for foreign investment flows in such countries.”  

MIGA Convention, supra note 266, Art. 11. 
681 Touscoz, supra note 266 at 901–902. 
682 MIGA Convention, supra note 266, Art. 11. 
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insurance contract for an investment in a signatory country, the country must grant its 

approval to the issuance of its guarantee by the MIGA.683  Once the MIGA pays 

compensation to a holder of a guarantee, it subrogates to the rights or claims that the 

holder of a guarantee had against the host country and other obligors.684  The MIGA also 

offers a range of advisory services, for which it charges market rates.  The MIGA’s role 

in the oil industry is currently smaller, representing only 3% of the industry’s 

operations.685  Despite this lesser involvement, this chapter will also refer to MIGA’s 

policies and procedures, because MIGA shares the same mechanisms for addressing the 

grievances of affected communities as the IFC, and due to the MIGA’s vocation to act as 

a standard-setter for the petroleum industry.686 

This field of investment is currently under development and the Bank is 

wondering what its own role might be.  Proof of this was the launching of the Extractive 

Industries Review (EIR) by the World Bank in 2001.  The EIR sought to open a 

consultation process with governments, industries, NGOs and academics in order to 

ascertain what role the World Bank might play with regard to delicate questions such as 

environmental and social sustainability, revenue sharing, human rights protection, and the 

effects of extractive industries on host communities.687  As a result of the EIR, the Board 

                                                 
683. Id. Art. 15. 
684 Id. Art. 18 (a). 
685 Id. at 5.  This amounts to $111 million.  According to an official, MIGA has entered into very few 

contracts in the oil & gas sector.  It currently has three gas pipeline projects (all are buried), one offshore 

oil and gas production project, and one small LPG terminal. 
686 Ikawa, supra note 395 at 26. 
687 Extractive Industries Review, What exactly is this Review? (Frequently Asked Questions), at 

http://www.eireview.org/eir/eirhome.nsf/EnglishOther 

Links/faq?opendocument (last visited Sept. 19, 2004).  The report of the E.I.R. was presented to James 

Wolfehnson on Dec. 30, 2003.  According to the report, the World Bank Group can play a role in the oil 

and mining industry but only if this intervention allows extractive industries to contribute to poverty 

alleviation through sustainable development.  This happens only when the right conditions are in place, the 

three main conditions being: pro-poor public and corporate governance, much more effective social and 

environmental policies and respect for human rights.  See Extractive Industries Review Final Report, 

Striking a Better Balance, at www.eir.org (last visited on Feb. 10, 2005). 
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of Directors released a proposal for the World Bank Group activities in the oil sector, 

which was opened to the public for comments.  The proposed reform includes measures 

such as using explicit good governance indicators in designing projects, ensuring broad 

community support prior to an investment decision, increasing the investment in 

renewable energies and requiring the disclosure of revenue figures and the key terms of 

contracts for all large projects benefiting from Bank’s support.688 

This chapter will argue that a closer look at the World Bank’s Operational 

Policies (OPs) may be helpful in setting minimum benchmarks in oil exploitation 

projects.  First, the question is particularly pertinent with regard to the oil market, 

because the World Bank has broad experience in financing expensive infrastructure and 

natural resource projects.689  The areas in which the World Bank has developed 

guidelines tackle issues where oil investments are likely to cause problems, such as 

indigenous peoples, involuntary resettlement, and the environment.690  Moreover, the 

World Bank claims to have assumed the risk of ensuring that a large oil exploitation 

project, the Chad/Cameroon Development and Pipeline Project (the Chad/Cameroon 

Project or the Project) become a vehicle for welfare.691  The World Bank, in relatively 

                                                 
688 The World Bank, World Bank Group Proposes Reforms for Extractive Industry Investments (Jun. 10, 

2004), at www.worldbank.org (last visited Sept. 10, 2004). 
689 In fact, during its early years, the Bank concentrated on infrastructure projects.  Bergesen and Lunde, 

supra note 650 at 110–111. 
690 See The World Bank, World Bank Operational Manual, at 

http://wbln0018.worldbank.org/institutional/manuals/opmanual.nsf (last visited Sept. 19, 2004).  

[hereinafter World Bank Operational Manual].  Operational Directive 4.20: Indigenous Peoples (Sept. 

1991); Operational Policy and Bank Procedure 4.12: Involuntary Resettlement (Dec. 2001, OD 4.12 was 

revised in Apr. 2004) (both OP and B.P. 4.12 replaced OD 4.30 (June 1990)) and Operational Policy 4.01: 

Environmental Assessment (Jan. 1999). 
691 The World Bank, The Chad-Cameroon Petroleum Development and Pipeline Project, Questions and 

Answers, Why is the Bank Group Involved?, at http://www.worldbank.org/afr/ccproj/questions/index.htm 

(last updated Apr. 10, 2003) [hereinafter Questions and Answers].  A new test case for the IFIs is the IFC's 

involvement in the development of an oil field off Azerbaijan in the Caspian Sea (the Azeri-Chirag-

Gunashli, "ACG") and a pipeline from that oil field to the Turkish port of Ceyhan (the Baku-Tbilisi-Ceyhan 

pipeline, "BTC").  Both projects were approved by the IFC Board of Directors on 4 November 2003.  The 

BTC Consortium, led by BP, is also investing in an offshore gas field (Shah Deniz) and a gas pipeline (the 
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recent statements had declared that the financing of petroleum projects was “of the 

highest priority for Bank Group support.”692  Nonetheless, the Extractive Industries 

Review Final Report recommended the Bank to phase out its investments in oil 

production in 2008 and to devote its resources to investments in renewable energy 

resource development and other efforts delinking energy use from greenhouse 

emissions.693  At the time of writing, it is difficult to predict what will be the involvement 

of the World Bank Group in the oil sector over the next few years. 

                                                                                                                                                 
South Caucasus Gas Pipeline, "SPG").  The total cost of the investments amounts to $ 10 billion, of which 

the BTC pipeline represents approximately $ 2.9 billion.  The IFC contributes $ 60 million to the ACG 

Project (30 on its own account and 30 on loan syndication) and $ 250 million to the BTC Project (125 on its 

own account and 125 on loan syndication).  The IFC highlights the benefits of the project: high impact on 

development through a fair and transparent revenue management and the application of high social and 

environmental standards.  The contracts (Production Sharing Agreement, the three Host Government 

Agreements and the Intergovernmental Agreement) have been made publicly available.  For news and 

information on the project, see generally IFC, BTC Project at http://www.ifc.org/btcinformation.  As in the 

case of Chad, the projects prompted a wide ranging debate and a group of local and international NGOs 

asked the IFC and the EBRD to halt any financing until the social, environmental, management and 

security concerns were solved.  NGOs claim that there is no structure in place to guarantee that windfall 

profits will meet broader development needs.  For a comprehensive compilation of civil society statements, 

see Bank Information Center, Baku-Tbilisi-Ceyhan (BTC) Pipeline Project, Azerbaijan/Georgia/Turkey, 

http://www.bicusa.org/bicusa/issues/bakutbilisiceyhan_btc_pipeline_project_azerbaijangeorgiaturkey/index

.php.  For a critical commentary on the human rights and management issues, see particularly, Amnesty 

International, Human Rights on the Line: The Baku-Tbilisi-Ceyhan (BTC) Pipeline Project, (May 20, 2003) 

at www.amnesty.org.uk/business (last visited Sept. 19, 2004) and Svetlana Tsalik, Open Society Institute, 

Caspian Oil Windfalls: Who Will Benefit, at 

http://www.soros.org/initiatives/cep/articles_publications/publications/caspianoilwindfalls_20030514 (last 

visited Sept. 19, 2004).  For a favourable assessment, see Smith, supra note 622.  As of January 2005, the 

CAO had received 20 complaints about the BTC Pipeline Project, of which eleven were accepted, four 

were rejected because they did not meet the requirements and five are in the process of being appraised.  

CAO, Baku Tbilisi-Ceyhan Pipeline Project (BTC), www.cao-ombudsman.org (last visited Feb. 10, 2005). 
692 See Project Appraisal Document, supra note 662. 
693 The Report observed that whereas fossil fuel projects represented 94% of the World Bank Group’s 

energy portfolio, renewable energies projects only represented 6%.  See Extractive Industries Review Final 

Report, Striking a Better Balance, supra note 687 at 7. 
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The Bank can play an important policy role in attempts to foster greater 

transparency in revenue management.  Its has declared its support to the Extractive 

Industries Transparency Initiative, launched by the British Government in 2002.694  The 

initiative aims to promote transparency on the revenues obtained by natural resource 

extraction through mandatory disclosure by oil, gas and mining companies of tax and 

non-tax payments to host country governments and government-linked entities, and 

greater transparency by governments over revenues from this sector.695  The campaign 

grants a role in this process to a large number of stakeholders, including host and home 

governments, multilateral organisations, regulatory agencies, financial and lending 

organisations, non-governmental organisations and industry.696 

In all likelihood, the World Bank’s experience and leverage may be relevant to the 

promotion of corporate responsibility because it incorporates project guidelines into 

contractual documents, and therefore makes them legally binding on borrowers.697  The 

furtherance of corporate responsibility through contractual mechanisms should be the 

subject of study at a moment in which the voluntary approach taken by internationally 

                                                 
694 The World Bank, News Release No:2004/180/S, WBG Endorses Extractive Industries Transparency 

Initiative (Dec. 9, 2003) at http://web.worldbank.org (last visited Feb. 9, 2004).  The Extractive Industries 

Transparency Initiative was announced by Prime Minister Tony Blair at the World Summit on Sustainable 

Development in Johannesburg, September 2002.  Its aim is to promote transparency in payments to host-

country governments in the extractive industries.  The governments committed to the initiative at that initial 

stage included Italy, Norway, Indonesia and the Central African Republic.  More recently, France and 

South Africa have agreed to get involved.  See UK Government, Department for International 

Development, Extractive Industries Transparency Initiative at 

http://www.dfid.gov.uk/news/News/files/eiti_intro_a.htm (last visited Feb. 9, 2004). 
695 Extractive Industries Transparency Initiative - Principles 
696 Id. 
697 The World Bank Operational Guidelines contain express references to the incorporation of the 

Operational Directives and Policies in the loan documents.  OD 4.20: Indigenous Peoples § 20 (Sept. 

1991); OP 4.12: Involuntary Resettlement, § 23 (according to which the borrower’s obligation to carry out 

the Resettlement Plan is enshrined in a legally binding document) and OP 4.01: Environmental Assessment 

§ 19, supra note 690. 
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developed codes of conduct, such as the OECD and the ILO guidelines, has been 

considered unsatisfactory.698 

Even when the World Bank is not sponsoring a project, it may still act as a 

trendsetter.  The World Bank’s technical assistance may encourage states to adopt the 

Bank’s policies as internal measures, even in projects in which the Bank is not 

involved.699  By the same token, in an environment of growing demands upon private 

investors, the steps taken by multilateral lenders may provide states with guidelines about 

what standards they should apply to be on the “safe side.”  However, in order for this 

influence to be useful in practice, the World Bank financing needs to be attractive to 

investors.  Abundant literature exists regarding the World Bank’s leverage on borrowing 

states.700  As to private investment, economists have mixed opinions on whether the Bank 

                                                 
698 McCrudden, Human Rights Codes for Transnational Corporations: The Sullivan and McBride 

Principles, supra note 416 at 419, describing internationally developed codes of conduct as failures. 
699 Benedict Kingsbury, Operational Policies of International Institutions as Part of the Law-Making 

Process: The World Bank and Indigenous Peoples, in THE REALITY OF INTERNATIONAL LAW: 

ESSAYS IN HONOUR OF IAN BROWNLIE 323, 323 (Guy S. Goodwin-Gill & Stefan Talmon eds., 

1999).  Yet, this power of the Bank to attract investments may be highly dependent on image issues.  For 

example, a report by Oxfam argued that UNDP has emerged as a rival of the World Bank, which up to now 

was the major sub-contractor for social development programs involving oil countries (the World Bank 

provided funds to the Chad/Cameroon project and the IFC is financing Nigerian firms that work with 

Shell).  Oxfam argues that this is due to the image problems experienced by the Chad and Nigeria 

investments.  See Oxfam G.B., UN as Consultants to Oil Majors, Africa Energy Intelligence (Dec. 4, 2002) 

(on file with the author).  The Equator Principles provide a good example of the role of the World Bank 

Group as a trendsetter.  The Equator Principles, adopted by a group of major banks, aim to establish a 

minimum set of environmental and social guarantees in the projects they finance.  An important objective 

stated by the signatories themselves is to mitigate credit and reputational risk.  The projects have to meet 

the environmental and social standards provided for in the World Bank Pollution Prevention and 

Abatement Guidelines and in the IFC Safeguard Policies, irrespective of whether the World Bank Group 

provides financing or not.  For background information, see The "Equator Principles," an industry approach 

for financial institutions in determining, assessing, and managing environmental and social risk in project 

financing, available at www.equator-principles.com (last visited Feb. 15, 2005). 
700 See, e.g., BIPLAB DASGUPTA, STRUCTURAL ADJUSTMENT, GLOBAL TRADE AND THE NEW 

POLITICAL ECONOMY OF DEVELOPMENT (1998).  See also Cahn, supra note 633. 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 199

really catalyses private investment flows.701  Although the World Bank’s role as “norm 

generator” may be highly dependent on its economic success as an investment catalyst, 

the two are not entirely co-dependent, since the need that investors have for political 

legitimacy may grant the standard-setting role a life on its own.  The application of 

operational policies may also be significant because other development banks already 

follow this trend.  Additionally, other financing agencies often want the Bank’s 

imprimatur because it is a demanding lender with external credibility.702 

It would be naive to ignore the difficulties and constraints that the World Bank 

faces in the development of a genuine corporate responsibility policy vis-à-vis its clients.  

So far, the World Bank’s ideology has led it to promote legal regimes in which investors’ 

rights took pre-eminence over their obligations.703  Moreover, the World Bank’s own 

institutional interests may render toothless the application of a corporate responsibility 

policy, as there may be a practical contradiction between the roles of banker/investor and 

standard setter/monitor.704  This conflict is especially acute in investments in which the 

IFC itself acquires a stake in the project.705  However, these difficulties do not represent a 

theoretical impediment for the reinforcement of the World Bank’s social and 

environmental guidelines, as it will be argued below. 

                                                 
701 See generally Graham Bird et al., Do the Multilaterals Catalyse Other Capital Flows? A Case Study 

Analysis, 21 Third World Q. 483 (2000).  See also DANI RODRIK, WHY IS THERE MULTILATERAL 

LENDING? (Nat’l Bureau of Econ. Research, Working Paper No. 5160, 1995). 
702 Kingsbury, supra note 699 at 336. 
703 For a critique of the World Bank’s Policies on these grounds, see Anthony Anghie, Time Present and 

Time Past: Globalization, International Financial Institutions and the Third World, 32 N.Y.U. J. Int’l L. & 

Pol. 243, 253 (2000); Cahn, supra note 633 at 169, 50 YEARS IS ENOUGH: THE CASE AGAINST THE 

WORLD BANK AND THE INTERNATIONAL MONETARY FUND (Kevin Dahaher ed., 1994); 

Dasgupta, supra note 700 at 87. 
704 In this respect, Ibrahim Shihata, the Bank’s former General Counsel, argued that a proactive democracy 

and human rights policy would lead to the politisation of the Bank and its loss of credibility in the financial 

markets.  See Ibrahim Shihata, Democracy and Development, 46 Int’l & Comp. L. Q. 635, 642 (1997). 
705 The IFC also carries out equity investments; it purchases a stake in a project, which it eventually sells 

off later.  See IFC, IFC Financial Products, at http://www.ifc.org/proserv/products/basics/basics.html (last 

visited Feb. 10, 2005). 
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This chapter will study the standards imposed by the World Bank’s policies and 

explore its capacity to act, not only as a responsible investor, but also as a trendsetter in 

the petroleum sector.  Section I will analyse the substantive and procedural benchmarks 

imposed by the World Bank’s policies mentioning the particularities existing in the IFC 

and MIGA regimes.  Section II will deal with monitoring mechanisms created by the 

World Bank Group to ensure that projects meet its benchmarks.  Section III will analyse 

the application of the Bank’s policies and monitoring mechanisms in the Chad/Cameroon 

Project.  Section IV will appraise critically the effectiveness of these mechanisms and 

make suggestions for their reform.  One of the main objections made to a greater 

involvement of the IBRD in the human rights situation of borrowing countries is its 

dramatic North/South dimension.706  Nevertheless, a properly reinforced application of 

the World Bank’s standards to its clients in the private sector does not give rise to 

North/South fairness questions.  Additionally, commentators have stressed that the World 

Bank is failing because of its broadening mandate.707  They argue that the World Bank 

has taken over many areas that were previously within the UN domain, and has at the 

same time lost its main asset — its expertise in a discrete number of issues.708  One of the 

suggested avenues for change is the return to traditional project IBRD loans and an 

emphasis on the role of the MIGA and IFC.709  With these ideas in mind, Section IV will 

argue in favour of a bigger focus of the World Bank’s monitoring activities on private 

investors through its private sector branches, the IFC and the MIGA. 

                                                 
706 The number of votes in the Bank’s Board of Governors corresponds to the number of shares that a 

country has subscribed to.  The largest shareholders are the U.S. (16,39% of the votes), Japan (7.86%), and 

Germany (4.49%).  Since the most developed countries do not take loans from the Bank, the system is one 

in which the countries having more weight on the decisions never have to bear their consequences.  See The 

World Bank, IBRD: Votes and Subscriptions, at http://www.worldbank.org [retrieve chart from the 

following path: “Home” > “About Us” >“Organization” > “Boards of Directors” > “Voting Powers”] (last 

visited Sept. 19, 2004). 
707 Bergesen and Lunde, supra note 650 at 134–40. 
708 Id. 
709 Id. at 139. 
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4.1. The World Bank Operational Standards 

Originally, the Bank’s operational standards were conceived as aspirational 

targets.710  Over time, the standards have increasingly acquired a mandatory status.711  

The standards did not originate through a thought-out legislative process, but, rather, 

were created on an ad hoc basis, as problems arose with particular projects.712  The first 

standards were adopted in the 1970s.713  After 1987, these original standards began to be 

consolidated into Operational Directives (ODs), which included elements of policy, 

procedure, and guidance.714  During the last few years, the World Bank has converted the 

Operational Directives into different norms called Operational Policies, Bank Procedures 

(BPs), and Good Practices.  The rationale invoked for this conversion is to increase 

clarity for the staff, the Inspection Panel, and the affected parties.715 

The application of the Bank’s operational standards is fraught with a series of 

difficulties.  First, the standards do not use normative language but are framed as a set of 

practical instructions to be followed in particular situations.  Second, not all the standards 

have the same normative value.  Only the Operational Policies, Bank Procedures, and 

certain aspects of the Operational Directives are binding on the Bank’s staff, while Good 

Practices serve merely as recommendations.716  IFC and MIGA have adopted their own 

                                                 
710 Laurence Boisson de Chazournes, Policy Guidance and Compliance: The World Bank Operational 

Standards, in Shelton (ed.), supra note 415 at 281, 283.  Boisson de Chazournes has used the term 

operational standards to refer to the different instruments adopted by the Bank over time.  Although the 

current trend is to transform all the instruments into Operational Policies, Bank Procedures and Good 

Practices, some older instruments, mainly Operational Directives still apply in certain fields.  I will borrow 

Boisson de Chazournes’ term “operational standards” to refer to all the different instruments of varying 

value and scope. 
711 Id. 
712 Id. 
713 Id. 
714 Id. 
715 Id. 
716 The Bank’s OPs are defined as covering: matters of importance to the Bank’s core objectives and 

providing Bank staff direction and guidance in pursuit of those objectives.  OPs are short, focused 

statements that follow from the Bank's Articles of Agreement, the general conditions and policies approved 
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set of policies in certain fields, to take into account the particularities of the private 

sector.717  Their contents are based on IBRD policies.  In the absence of a specific policy, 

IFC and MIGA apply the IBRD instrument relevant to the field in question.718 

The World Bank Operational Manual contains a broad set of policies that are 

applicable to technical, environmental, social and cultural issues.719  The policies on 

“Environmental Assessment,” “Indigenous Peoples,” and “Involuntary Resettlement” 

have been considered pillar policies.720  It is worth undertaking a more detailed analysis 

of these policies because they are also the most relevant to human rights issues that are 

likely to appear in oil exploitation projects, i.e. environmental degradation, displacement 

of peoples, and the collision, in some cases, with the rights of indigenous communities.  

The three policies impose both substantive requirements, such as minimum benchmarks 

                                                                                                                                                 
by the Board. They establish the parameters for the conduct of operations, and also describe the 

circumstances under which exceptions to policy are admissible and clarify who authorises such exceptions.  

Bank Procedures (“BPs”) explain how the Bank’s staff carries out the OPs, by describing the procedures 

and documentation required to ensure Bank wide consistency and quality.  World Bank Operational 

Manual, Definitions, supra note 690, at § 3–5.  Only the violation of a binding policy triggers the 

jurisdiction of the World Bank Inspection Panel.  See IBRD Resolution No. 93–10, IDA Resolution No. 

93–6, The World Bank Inspection Panel, Sept. 22, 1993 [hereinafter IBRD/IDA Resolution 93-10] and 

Conclusions of the Board’s Second Review of the Inspection Panel (Apr. 20, 1999), at 

http://wbln0018.worldbank.org/ipn/ipnweb.nsf (last visited Feb. 10, 2005). 
717 IFC and MIGA have developed their own policies although they apply IBRD’s policies when they do 

not have their own specific safeguard policies.  The World Bank Operational Manual list of specific 

policies is much more extensive than that of the IFC and MIGA.  Compare IFC, Safeguard Policies, at 

http://www.ifc.org/enviro/EnvSoc/Safeguard/safeguard.htm [hereinafter IFC Safeguard Policies], and 

MIGA, Disclosure Policies, at http://www.miga.org/screens/policies/policies.htm, with World Bank 

Operational Manual, supra note 690. 
718.See IFC, Environmental and Social Review Procedure, Introduction, at 

http://www.ifc.org/enviro/EnvSoc/ESRP/esrp.htm (last visited Sept. 19, 2004) [hereinafter IFC 

Environmental & Social Review]; MIGA, Environmental and Social Review Procedures, at 

http://www.miga.org/screens/policies/disclose/soc_rev.htm (last visited Sept. 19, 2004) [hereinafter MIGA 

Environmental & Social Review]. 
719 See World Bank Operational Manual, supra note 690. 
720 See Boisson de Chazournes, supra note 710 at 289. 
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relating to the quality of the project, and procedural obligations on borrowers.721  Since 

revenue management is becoming an issue under increasing international scrutiny, other 

policies will acquire specific human rights relevance, as demonstrated by the Inspection 

Panel's analysis of the poverty reduction and capacity building elements of the 

Chad/Cameroon Project. 

In the substantive aspects, according to the OP on Environmental Assessment, 

projects financed by the Bank have to be environmentally sound and sustainable.722  In 

terms of project quality, this means that preventive and mitigation measures should take 

into account all aspects of the environment, such as water, air, and land.723  The OP 

establishes a higher benchmark than mere respect for local legislation, as the World Bank 

also undertakes not to finance projects that could potentially contravene a country’s treaty 

obligations.724  This policy provides an added value if the borrower is in a situation of 

non-compliance with its international obligations.  Moreover, the World Bank’s policies 

require a project to include components that strengthen a borrower’s environmental 

capacity, both legal and institutional, when it is weak.725 

                                                 
721 This is without prejudice to the fact that every project involves the application of a large number of 

policies.  The Inspection Panel, in its Report on the Chad/Cameroon Project analyses compliance with a 

huge number of policies.  Apart from the three above mentioned, it assesses compliance with Natural 

Habitats (OP/BP 4.04), Pest Management (OP 4.09), Poverty Reduction (OD 4.15), Forestry (OP 4.36), 

Disclosure of Operational Information (BP 17.50), Economic Evaluation of Investment Operations (OP 

10.04), Project Monitoring and Evaluation (OD 10.70), Project Supervision (OD 13.05) and Management 

of Cultural Property in Bank-financed projects (OPN 11.03).  See Chad Inspection Panel Investigation 

Report, Chad-Cameroon Petroleum and Pipeline Project (Loan No. 4558-CD); Petroleum Sector 

Management Capacity Building Project (Credit No. 3373-CD); and Management of the Petroleum 

Economy (Credit No. 3316-CD) (Sept. 17, 2002), at 

http://www.worldbank.org/afr/ccproj/project/chad_Investigation 

_repor_final.pdf [hereinafter Inspection Panel Report] at Summary § 4. 
722 World Bank OP 4.01: Environmental Assessment, supra note 690, § 1.  The same requirement is found 

in IFC and MIGA’s policies. 
723 Id. § 2. 
724 Id. § 3. 
725 Id. § 4. 
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A project must also comply with the Pollution Prevention and Abatement 

Handbook, which lays down pollution prevention and abatement measures and the World 

Bank’s emission level requirements.726  The OP, however, contains a relatively open-

ended exception, providing management with a wide discretionary power.  After taking 

into account the borrower country’s legislation and local conditions, the Environmental 

Assessment may recommend alternative emission levels and pollution prevention 

measures.727  Thus, it is the World Bank that ultimately decides on the adequate level of 

protection.728 

The nature of procedural guarantees depends on project classification.  Projects 

receiving World Bank financing can be classified as Category A, B, or C, depending on 

their impact.729  Category A projects are those that have a sensitive, diverse, or 

unprecedented environmental impact, requiring a full environmental assessment.730  

Major oil development projects are generally Category A, although the OP does not 

define the word “major.”731  Normally, projects affecting indigenous people or causing 

involuntary resettlement are also Category A projects.732  An environmental assessment 

of a Category A project requires an analysis of the feasible alternatives (including the 

“without project” one).733  The environmental assessments of Category A projects also 

entail extensive consultation and disclosure requirements, which should be initiated as 

soon as possible.734  Furthermore, the borrower should report to the World Bank on its 

compliance with environmental measures, including: an environmental management plan, 

                                                 
726 Id. § 6.  The same requirement is found in IFC and MIGA’s policies. 
727 Id. 
728 Id. § 7. 
729 Id. § 8. 
730 Id. § 8(a).  IFC and MIGA’s policies contain the same requirement. 
731 See IFC, Environmental and Social Review Procedures, Annex B: Project Categorization and Examples, 

at 

http://www.ifc.org/ifcext/enviro.nsf/AttachmentsByTitle/ab_categorization/$FILE/AnB_projectcategorizati

on.pdf (last visited Sept. 19, 2004) [hereinafter IFC Project Categorization Examples]. 
732 Id. 
733 World Bank OP 4.01: Environmental Assessment, supra note 690, § 8(a). 
734 Id. § 15. 
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mitigation, and monitoring measures.735  There are fewer consultation requirements in 

Category B projects and none for those in Category C.  Consequently, the project 

classification greatly impacts the affected populations’ human rights. 

The OP on Involuntary Resettlement736 directs the World Bank to try to avoid 

displacement, and if displacement is unavoidable, to fully compensate the displaced 

persons and to assist them in their efforts to improve their living standards or, at least, “to 

restore them.”737  This policy establishes a number of rules on compensation in order to 

ensure that resettled populations receive prompt and effective compensation at the full 

replacement cost of their assets.738  It also refers to the need to grant preference to land 

compensation over cash compensation, especially in cases where community livelihood 

is land-based.739  In some cases, these requirements may go beyond what local laws have 

established.  This OP also requires resettlement plans to pay special attention to the needs 

of vulnerable groups — those living below the poverty line; those who are landless; the 

elderly, women, and children; and the indigenous peoples or displaced persons whose 

rights are not yet recognised by local law.740 

Apart from compensation obligations, the OP states that adequate public services 

and infrastructure development should be provided to new communities.  This 

requirement is based on the idea that conditions and services in host communities should 

improve or, at least not deteriorate.741  Where it is necessary to minimise the negative 

effects of displacement, resettlement plans should include measures to ensure that 

                                                 
735 Id. § 20. 
736 In December 2001, the World Bank adopted OP and BP 4.12, replacing OD 4.30 on Involuntary 

Resettlement.  OP 4.12 was revised in April 2004.  World Bank Operational Manual, supra note 690. 
737 World Bank OP 4.12: Involuntary Resettlement, supra note 690, § 2(a), (c). 
738 Id. § 6(a) (3). 
739 Id. § 9–12. 
740 Id. § 8. 
741 Id. § 13 (b). 
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displaced persons are provided with development assistance, such as credit facilities or 

job opportunities.742 

During the resettlement process, the borrower must put in place mechanisms to 

ensure that both the displaced and the host communities are consulted on resettlement 

options and participate throughout the process, including monitoring.743  Apart from 

guaranteeing compensation, the plan must ensure that displaced persons receive 

information about their rights and options in connection with the resettlement.  

Furthermore, displaced persons must be consulted, and provided with feasible 

resettlement alternatives744 and grievance mechanisms.745 

Read together, the OP 4.12 and the BP 4.12 provide for project supervision in 

rather general terms, leaving a margin of discretion to the regional vice-president to 

determine appropriate measures.746  However, there are a certain number of criteria 

establishing how supervision should be undertaken.  The mission of supervision should 

include providing social, financial, legal, and technical expertise, as well as assessing 

compliance with the project’s legal documentation.747  Bank supervision has to continue 

until all the resettlement measures have been implemented.748  Once the project is 

completed, the Bank issues an “Implementation Completion Report,” which will draw 

lessons to be applied in future operations.749  If the objectives of the resettlement plan 

have not been attained, the Report may include further measures, including increased 

supervision by the World Bank.750 

                                                 
742 Id. § 6(c) (ii). 
743 Id. § 6 (a), 13 (a). 
744 Id. § 6 (a) (i), (ii). 
745 Id. § 13 (a). 
746 Id. § 24; World Bank BP 4.12: Involuntary Resettlement, supra note 690, § 14–16. 
747 World Bank BP 4.12: Involuntary Resettlement, supra note 690, § 13–14. 
748 Id. § 16. 
749 Id. 
750 Id.  
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OD 4.20 on Indigenous Peoples remains the only operational policy that explicitly 

mentions human rights although the Bank has never officially stated its understanding of 

the term human rights in that Directive.751  OD 4.20 includes a number of substantive 

benchmarks, although they are below the level of protection granted by the international 

instruments and the case-law of treaty bodies on indigenous peoples.752  Development 

activities are required to support production systems adapted to the needs and 

environment of indigenous peoples.753  The OD states that the advice given to the 

borrowers should focus on the improvement of indigenous peoples’ legislation and the 

recognition of indigenous peoples’ land rights.754  The OD refers to specific services to 

be provided to indigenous peoples, such as education, health, and training.  Additionally, 

the OD stresses that traditional health care methods should be considered in planning 

delivery systems for health care.755 

Among the procedural guarantees, the OD is established on the assumption that 

the issues dealing with Indigenous Peoples must be based on the informed participation 

                                                 
751 OD 4.20.  Indigenous Peoples, supra note 690.  The Indigenous Peoples OD has undergone a six-year 

revision period.  The final version of the World Bank's new Indigenous Peoples Draft Operational Policy 

was released in December 2004.  The Revised Draft OP on Indigenous Peoples (Revised Draft OP 4.10) 

will be available for public comment until Feb. 28, 2004.  Following the comment period, the revised draft 

policy, together with a report will be forwarded to the Bank’s Board of Executive Directors for 

consideration.  See The World Bank, Indigenous Peoples.  A Partnership for Development at 

www.worldbank.org (last visited Jan. 29, 2005).  The policy also applies to the IFC and MIGA, whose 

specific policies on Indigenous Peoples will be adopted once the IBRD issues a definitive version of its 

policy.  Kingsbury finds “a troubling feature the fact that the Bank has neither committed itself to conform 

to the standards of the ILO Convention 169 as minimum requirements in evaluating projects, nor 

undertaken not to support projects that might place a borrowing country in violation of its Convention 169 

obligations.”  Kingsbury, supra note 699 at 326–327. 
752 See text accompanying notes 898-901. 
753 World Bank OD 4.20: Indigenous Peoples, supra note 690, § 14 (e). 
754 Id. § 15 (c), 17.  This requirement has been dropped in the Draft OP 4.10, although the Draft OP 4.10 

provides that at a borrower's country request, the Bank may provide assistance to "strengthen local 

legislation, as needed, to establish legal recognition of the customary or traditional land tenure systems of 

Indigenous Peoples.  Draft OP 4.10 (Dec. 1, 2004) § 22 (a). 
755 Id. § 15 (e).  This requirement has been dropped in the Draft OP 4.10. 
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of the indigenous communities themselves.756  Under the OD, the borrower is obliged to 

prepare a culturally appropriate plan for Indigenous Peoples.757  The content of the plan 

itself should also satisfy some procedural obligations, such as a strategy for local 

participation,758 an implementation schedule with benchmarks where progress can be 

measured at appropriate intervals, expert monitoring, and a detailed financing plan.759  In 

the appraisal process, the World Bank must be satisfied that the indigenous peoples have 

participated meaningfully in the development of the plan.760 

                                                 
756 Id. § 8.  The Draft OP 4.10 on Indigenous Peoples does not make informed participation a base 

assumption for the Bank's policy on indigenous peoples.  Instead, the Bank requires that projects fulfil a 

number of requirements among which, “free, prior and informed consultation with the affected Indigenous 

Peoples at each stage of the project and particularly during project preparation in order to fully identify 

their views and to ascertain their broad community support to the project.”  Draft OP 4.10 (Dec. 1, 2004) § 

6 (c).The Draft OP also requires the borrower to take a number of steps “to engage in free, prior and 

informed consultation”  Id. at § 10. 
757 Id. § 14 (a).  The Draft OP 4.10 on Indigenous Peoples drops the adjective "culturally appropriate" and 

instead requires that the borrower ensure that the indigenous peoples affected "will receive culturally 

appropriate social and economic benefits."  Draft OP 4.10 (Dec. 1, 2004) § 12. 
758 Id. § 15 (d).  This requirement has been dropped in the Draft OP 4.10, although the new text states that 

during the social assessment phase prior to project approval, the borrower must present recommendations 

for “…participation by Indigenous Peoples’ communities during project implementation, monitoring and 

evaluation.”  Draft OP 4.10 (Dec. 1, 2004) § 11 (d). 
759 Id. § 15(g), (h) and (i).  See Draft OP 4.10 (Dec 1, 2004) Annex B, Indigenous Peoples Plan § 2 (g) and 

(i) and Draft BP 4.10 (Mar. 23, 2001) § 7-10.  The Draft OP 4.10 also requires the plan to include 

accessible grievance procedures for the affected indigenous communities.  Draft OP 4.10 (Dec 1, 2004) 

Annex B, Indigenous Peoples Plan § 2 (h). 
760 Id. § 18.  The draft OP 4.10 contains a lower level of commitment for the Bank.  It states that the Bank 

will satisfy itself, through a review of the process and the outcome of the consultation carried out by the 

borrower that the affected indigenous communities have provided their broad support to it.  During this 

review, the Bank pays particular attention to the social assessment (prepared by the borrower) and to the 

record and outcome of the free, prior and informed consultation with the affected Indigenous Peoples as the 

basis for ascertaining whether there is such support.  The Bank will not proceed with the project if it is 

unable to ascertain that the affected Indigenous Communities provide their broad support to it.  Id. at § 11.  

The free, prior and informed consultation process does not constitute a veto right for individuals or groups.  

Id. at § 1. 
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The IFC requires that the projects it supports meet a number of guidelines.  This 

means that the project must be technically and environmentally sound, beneficial to the 

local economy, and potentially profitable.761  Relatively recently, the IFC has adopted its 

own policies tailored to the private sector in a broad number of areas.762  Prior to 

adopting its own policies, the IFC referred to the IBRD’s, without providing any further 

detail.  In fact, one of the alleged reasons for the adoption of its own policies were the 

problems derived from an oil investment in Guatemala.763 

                                                 
761 IFC, Operational Policy 4.01: Environmental Assessment § 1 (Oct. 1998) [hereinafter IFC OP 4.01].  A 

similar language is used by MIGA, whose asserted policy is that all the investments it facilitates are carried 

out in an environmentally and socially responsible manner.  MIGA, Environmental and Social Review 

Procedures, Introduction, available at http://www.miga.org/screens/policies/disclose/soc_rev.htm (last 

visited Sept. 19, 2004). 
762 The IFC has adopted its own policies in the following areas: Environmental Assessment, IFC OP 4.01 

(Oct. 1998); Natural Habitats, IFC OP 4.04 (Nov. 1998); Pest Management, IFC OP 4.09 (Nov. 1998); 

Forestry, IFC OP 4.36 (Nov. 1998); Safety of Dams, IFC OP 4.37 (Sept. 1996); International Waterways, 

IFC OP 7.50 (Nov. 1998); Indigenous Peoples, IFC OD 4.20 (Sept. 1991); Involuntary Resettlement, IFC 

OD 4.30 (June 1990); Cultural Property, World Bank Operational Policy Note 11.03 (Sept. 1986); Child 

and Forced Labor, Policy Statement (March 1998).  See IFC, Environment: Safeguard Policies (2000), at 

http://www.ifc.org/enviro/EnvSoc/Safeguard/safeguard.htm (last visited Sept. 19, 2004). 
763 The IFC granted two loans to the U.S. oil company Basic Resources International Ltd. (“BASIC”) to 

support the construction of an oil pipeline and to allow for expansion of the companies’ activities in the 

Maya Biosphere Rain Forest in 1994 and 1996 respectively.  The project had a series of environmental, 

participation and consultation problems that were not addressed on time before BASIC carried out its 

construction activities.  Id.  Although, by law, oil development was prohibited within the core zones of the 

Maya Biosphere Reserve, BASIC’s operations were “grandfathered” into the national park because the 

concession was granted in 1985, five years before the reserve and park were created in 1990.  BASIC’s 

1985 concession covered about 3% of the current area of La Laguna del Tigre National Park.  However, in 

1992, two years after the establishment of La Laguna del Tigre as a national park and a core zone within 

the Maya Biosphere Reserve, BASIC was granted a second concession that expanded the concession area 

to cover more than 60% of the park.  See Ian A. Bowles et al, The Environmental Impacts of International 

Financial Corporation Lending and Proposal for Reform: A Case Study of Conservation and Oil 

Development in the Guatemalan Peten, available at 

http://www.law.ufl.edu/cgr/publications/environmental_impacts.pdf (last visited Feb. 9, 2004).  Another 

project that prompted this need for specific policies was the Pangue Hydroelectric Project in Chile.  See 

Alex Wilks, Bretton Woods Project, Assessing the IFC: for private gain or poverty reduction? (referring to 
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The IFC’s own policies cover the following areas: environmental assessment, 

natural habitats, pest management, forestry, projects on international waterways, and the 

safeguarding of cultural property.764  In areas where the IFC has not yet adopted its own 

policy, such as indigenous peoples and involuntary resettlement, it applies the relevant 

IBRD policy.765  A similar framework is applied to MIGA, which adopted its own 

Environmental Assessment Policy in 1999.766  The MIGA also incorporates by reference 

IFC policies “where applicable.”767  Finally, the MIGA applies the World Bank 

Environmental Guidelines to all projects.768 

The IFC is currently working on an integrated review of its Safeguard Policies, its 

Policy on Disclosure of Information and its Environmental and Health and Safety 

Guidelines.  The revised policies are expected to be presented to IFC’s management and 

Board of Directors for approval by mid-2005.769  One of the innovations proposed by the 

review is the adoption of a Policy on Social and Environmental Sustainability and 

Performance Standards.  The stated purpose of the draft Policy is to establish high 

benchmarks for social and environmental compliance by clients in the projects the IFC 

finances.770  The current draft, which at the time of writing is still open for comments, 

sets down nine performance standards ranging from social and labour matters, 

                                                                                                                                                 
Pangue Hydroelectric Project (Chile)): An Independent Review of the International Finance Corporation's 

Compliance with Applicable World Bank Group Environmental and Social Requirements, Jay Hair (team 

leader), at http://www.brettonwoodsproject.org (last visited Sept. 19, 2004). 
764 See supra note 762.  See also IFC Environmental & Social Review, supra note 718, § 6, Table 1. 
765 See IFC Environmental & Social Review, supra note 718. 
766 MIGA, Environmental Assessment Policy (Annex B to MIGA’s Operational Regulations), Environment 

and Disclosure Policies, at http://www.miga.org/screens/policies/disclose/environ.htm (last visited, Feb. 

10, 2005) [hereinafter MIGA Environmental Assessment Policy]. 
767 See MIGA Environmental & Social Review, supra note 761 § 14. 
768 Id. § 11. 
769 IFC, IFC Policies and Guidelines Update at www.ifc.org/ifcext/policyreview.nsf (last visited Feb. 10, 

2005). 
770 IFC, Indicative Draft (Jan. 31, 2005)-International Financial Corporation’s Policy on Social and 

Environmental Sustainability 2 (Section 1: Purpose of this Policy) at www.ifc.org/ifcext/policyreview.nsf 

(last visited Feb. 10, 2005).  The applicable Performance Standards set down in the draft Policy will be the 

basis of the Action Plan to be implemented by the client during the life of the IFC investment. 
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environmental issues, community relations (including land acquisition and involuntary 

resettlement), cultural heritage and indigenous peoples.771 

Both IFC and MIGA have adopted specific statements on child labour.  According 

to its policy statement, IFC will not support projects that use forced labour or child 

labour.772  The MIGA applies a similar policy.773  However, no specific policy exists 

relating to other labour standards, although the IFC’s Policy Statement affirms that 

“[p]rojects should comply with the national laws of the host countries, including those 

that protect core labor standards and related treaties ratified by the host countries.”774  A 

reference to the law incorporating international protection is to be welcomed, although a 

reference parallel to the one contained in environmental policies, (i.e., the Bank will not 

finance projects that contravene the countries international labour law commitments) 

would establish a higher level of protection.775  Currently, the Policy Statement, however, 

does not define core labour standards. 

A more concrete definition of these standards would provide management with 

more guidance when certifying compliance.776  This is necessary since, as a matter of 

                                                 
771 Id. 
772 IFC, Forced Labor Policy Statement, supra note 394. 
773 In 1998, new provisions were introduced in MIGA’s contract of guarantee requiring guarantee holders to 

refrain from employing harmful child labour and/or forced labour.  These amendments also entitle MIGA 

to terminate a contract if the investment project does not meet these labour standards, although the client 

can bring them into compliance if MIGA determines that the situation can be corrected.  Ikawa, supra note 

395 at 26. 
774 IFC, Forced Labor Policy Statement, supra note 394. 
775 The draft Policy on Social and Environmental Sustainability requires IFC clients to comply with all 

applicable national laws, including those implementing host country obligations under international law.  

IFC, Indicative Draft (Jan. 31, 2005)-International Financial Corporation’s Policy on Social and 

Environmental Sustainability, supra note 770 at 10 (Performance Standards for Private Sector Financing in 

Emerging Markets). 
776 International Labour Organisation Declaration on Fundamental Principles and Rights at Work, Gen. 

Conf. Res., 86th Sess. (June 19, 1998), reprinted in 37 I.L.M. 1233 (1998) [hereinafter ILO Declaration].  

Id.  These principles are: freedom of association and the effective recognition of the right to collective 
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fact, when IFC management certifies that the project is in accordance with the 

Operational Policies during the project cycle, it does not certify the project’s performance 

against host country labour requirements.777  Thus, to put the Bank’s policies in tune with 

international labour rights instruments, it would be necessary to adopt an operational 

policy setting down clear benchmarks and requiring compliance at least with the core 

labour standards enshrined in the 1998 ILO Declaration and to the core Conventions 

regulating the standards set down in the declaration.  This operational policy should also 

include social protections in project assessment and especially in project monitoring. 

4.2. The World Bank Group’s Monitoring Mechanisms 

During the 1990s, in response to greater demands for accountability, the Bank 

started to create mechanisms to review the quality of its projects.  The World Bank 

Inspection Panel, which reviews the action of the IBRD, was created in 1993.  The 

Compliance Advisor Ombudsman (CAO), a dispute settlement mechanism applicable to 

the IFC and MIGA was created in 1999.  When dealing with monitoring mechanisms, a 

special mention will be made to the ad hoc monitoring mechanisms created for the 

Chad/Cameroon Project, because they provide an additional layer of international 

oversight to a Bank project and because they have been presented as a model for the 

future. 

4.2.1. The World Bank Inspection Panel 

The World Bank Inspection Panel was created in 1993 by the Bank’s Board of 

Directors to serve as an independent oversight mechanism.778  The Bank reviews whether 

the Bank, in the pursuance of a project, has acted according to its own practices and 

                                                                                                                                                 
bargaining; the elimination of all forms of forced or compulsory labour; the effective abolition of child 

labour; and the elimination of discrimination in respect of employment and occupation.  Id. art. 2. 
777 IFC Environmental & Social Review, supra note 69. This is also the case in MIGA’s clearance 

procedure.  MIGA Environmental & Social Review, supra note 761. 
778 For a study of the World Bank Inspection Panel, see Daniel D. Bradlow, International Organizations 

and Private Complaints: The Case of the World Bank Inspection Panel, 34 Va. J. Int’l L. 553 (1994) and 

ALVARO UMAÑA QUESADA, THE INSPECTION PANEL’S EXPERIENCE (1998). 
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procedures.  Although the review by the Panel may have converted the policies into a sort 

of legal instruments,779 the Inspection Panel does not review compliance on a legal basis 

nor is it staffed by lawyers.  Members are chosen on the basis of their independence and 

their expertise on development issues.780  A number of provisions in the Resolution 

creating the Panel are aimed to guarantee the Panel members’ independence.  A condition 

for eligibility is not to have worked for the Bank for two years prior to appointment as a 

panellist.781  Members of the Panel cannot work for the Bank after their five-year, non 

renewable term of office expires.782 

The procedure for lodging a complaint at the Panel is relatively flexible.  Any 

affected party whose rights or interests have been directly affected in the course of a 

Bank operation may file a complaint.783  Any affected party has to be a group of two or 

more citizens, since Resolution 93-10 excludes single individuals.784  The request may 

also be filed by the affected group’s local representative or, in exceptional cases, by a 

non-local representative.785  Executive Directors are also legitimated to initiate 

requests.786 

The Request must be in writing, although it is not subject to any particular form.  

The basis for review by the Panel is whether the rights or interests of parties have been 

adversely affected by acts or omissions by the Bank in violation of the Bank’s operational 

policies and procedures.787  These include the Bank’s Operational Directives, Operational 

Policies and Bank Procedures.  Guidelines and Good Practices are excluded.788 

                                                 
779 Boisson de Chazournes, supra note 710. 
780 Panellists are selected on the basis of their ability to deal thoroughly and fairly with the request brought 

to them, their integrity and independence from the Bank’s management, and their exposure to 

developmental issues and to living conditions in development countries.  Res. 93-10, § 4. 
781 Id. § 5. 
782 Id. § 3 and 5. 
783 Id. § 12. 
784 Id. 
785 Id. 
786 Id. 
787 Id.  
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The Board of Executive Directors has the final word on whether to carry out a full 

investigation and in the cases when this investigation has taken place, on the course of 

action to take.  The procedure is as follows: once the Panel has decided on whether a 

request is not barred from consideration, it registers it and notifies the Board of Directors 

and the President of the request.  The Panel also sends it to the Bank’s Management, 

which has twenty-one days to submit evidence that it has complied or intends to comply 

with the applicable policies and procedures.789  Then, the Panel carries out a brief 

investigation on the eligibility of the request and issues a recommendation to the Board 

on whether a full investigation should be carried out.790  The Board of Directors’ decision 

is not bound by the Panel’s opinion.  If the Board approves the Panel's recommendation 

for an investigation, the Panel undertakes an investigation that is not subject to a time 

limit.791  The Panel sends its report to Management, which has six weeks to respond.792  

Finally, the Board will take the final decision on what should be done on the basis of the 

Panel’s report and Management’s response.793 

Although the Panel has been criticised precisely because of the discretion of 

directors,794 it has managed to provide a number of detailed reviews and to require the 

                                                                                                                                                 
788 Id. 
789 The Inspection Panel Operating Procedures (Aug. 19, 1994) § 11 and Res. 93-10, supra note 716, § 18. 
790 When assessing eligibility, the Panel looks at a number of factors.  Apart from checking whether the 

claimant is an affected party who is not a single individual, it assesses if the requester communicated with 

the Bank staff prior to filing the request and if it received an adequate response, if the request states 

sufficient grounds to justify an investigation, if the violation of the Bank’s policies and procedures is of a 

serious character and whether the request arises from the conduct of the Bank in the design, appraisal and 

implementation phases of the project, including the Bank’s follow-up of the Borrowers’ obligations.  

Nevertheless, the complaint cannot relate to procurement issues or to loans that are substantially disbursed.  

Res. 93-10, supra note 716, § 12-16. 
791 Id. § 20. 
792 Id. § 23. 
793 Id.  The Board’s decision and the Panel findings are made available to the public.  Id. at § 25. 
794 See James Thuo Gathii, Good Governance as a Counter Insurgency Agenda to Oppositional and 

Transformative Social Projects in International Law, 5 Buff. Hmn. Rts. L. Rev. 107, 166 (1999).  For 

Gathii, the Inspection Panel “is simply another one of the Bank’s strategies of opening itself up to scrutiny 
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Bank to take new measures to improve project compliance with its own policies.795  

Nevertheless, the process has a number of shortcomings.  The Panel cannot assess the 

content of the Operational Policies and Bank Procedures, which is approved by the Board 

of Executive Directors.  This poses a danger in a moment in which, these policies are in 

the process of reform and some of their provisions are transformed into Good Practices, 

out of the Panel’s review.796  Second, the Panel does not have monitoring powers over the 

implementation of the Board’s decision.  Once the Panel has issued its Report and 

Management has produced a response plan, the Board of Directors decides on the 

measures to be taken.797  The Inspection Panel has no jurisdiction over those corrective 

measures.798 

4.2.2. The Compliance Advisor Ombudsman 

Both private sector branches of the World Bank, the IFC and MIGA, share the 

same dispute settlement mechanism, the Compliance Advisor Ombudsman (CAO), which 

is less well-known than its World Bank counterpart — the Inspection Panel.  The CAO 

post was created in 1999 to enhance the overall performance and accountability of the 

IFC and MIGA in the social and environmental areas.799  Its creation resulted from a 

broad consultation between the IFC, MIGA, NGOs, members of the business community, 

and populations affected by IFC projects in the past.800  The main NGOs advocated for 

the extension of the World Bank Inspection Panel to the private arm branches of the 

                                                                                                                                                 
on its own terms within its predefined projects and programs and on its own turf.”  Id. at 166.  The Panel, 

thus, gives the Bank the possibility of acting like a judge in its own cause. 
795 David Hunter, Using the World Bank Inspection Panel to Defend the Interests of Project-Affected 

People, 4 Chi. J. Int’l L. 201, 210 (2003). 
796 See the discussion infra. 
797 World Bank Inspection Panel Operating Procedures § 55. 
798 This has been explicitly stated by the Board of Directors.  The World Bank, Conclusions of the Board’s 

Second Review of the Inspection Panel § 15-16 (Apr. 20, 1999), available at www.worldbank.org (last 

visited Sept. 19, 2004).  For a comment, see Dana Clark, The World Bank and Human Rights: the Need for 

Greater Accountability, 16 Harv. Hmn. Rts. J. 205, 218-220 (2002). 
799 IFC and MIGA Toolkit, supra note 666 at 5. 
800 Id. 
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Bank.801  It has been argued that the IFC resisted submitting to the World Bank 

Inspection Panel, in spite of the pressure by some shareholders and that the CAO was 

created as a sort of compromise alternative.802  Even if the CAO is not able to provide a 

judicial-type review of policy compliance, it can provide useful ways of addressing 

certain shortcomings in IFC/MIGA projects.  In some cases, as will be argued below, the 

CAO may be more effective than the World Bank Inspection Panel, because it is less 

dependent on the Board of Directors. 

The CAO has three roles: (a) to respond to the complaints by persons who are 

affected by projects and attempt to resolve the issues raised (the ombudsman role); (b) to 

provide independent advice to the President and senior management of IFC and MIGA 

(the advisor role); and (c) to oversee audits of IFC and MIGA social and environmental 

performance (the compliance role).803  The three roles may overlap.  For example, the 

CAO may initiate a compliance audit on its own initiative following a complaint.804 

Three characteristics describe the CAO’s role: independence from management, 

flexibility in its approach to problems, and a lack of “hard” authority to impose the 

                                                 
801 Id. at 6. 
802 Id. 
803 IFC, Operational Guidelines for the Office of the IFC/MIGA Compliance Advisor Ombudsman, § 1.1.2 

(Apr. 2000), available at http://www.ifc.org/cao/english/guidelines/ENGLISH_09-20-00_pdf [hereinafter 

CAO Guidelines] (last visited Sept. 19, 2004). 
804 Id. § 6.1. states that the CAO may initiate a compliance audit upon receiving a complaint or even at her 

own discretion.  Additionally, an important part of the CAO's advisory role is commenting on the existing 

policies and their application in practice.  Id. at § 9.  A human rights sensitive CAO may have a very 

important impact in this field.  In fact, Meg Taylor, the current CAO, has proved active in the different 

aspects of its mandate.  During her term in office, the CAO has produced evaluations of the Safeguard 

Policies, critiques of the IFC/MIGA activities in her advisory capacity, and guidelines to explain the basis 

on which she will carry out her compliance assessments.  Particularly relevant to the sector is the report 

Extracting Sustainable Advantage? A review of how sustainability issues have been dealt with in recent 

IFC and MIGA extractive industries projects (Apr. 2003), written as a contribution to the World Bank 

Group’s Extractive Industries Review.  The report is available at www.cao-ombudsman.org (last visited 

Feb. 10, 2005). 
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solutions proposed.805  The very open grounds for lodging a complaint demonstrate the 

CAO’s flexibility.  Complainants may refer to the non-compliance of particular 

guidelines or address policy issues.806  In this respect, it is easier to address a complaint to 

the CAO than to the World Bank Inspection Panel, because a complaint to the latter must 

refer to a particular policy that has been violated.  Moreover, only the violation of the 

Bank’s Operational Policies and Procedures (as opposed to the violation of the Bank's 

Good Practices) may render an Inspection Panel complaint acceptable.807  The CAO may 

choose the means of solving a complaint.  For example, it may decide not to deal with the 

complaint under the ombudsman role, and instead provide advice to IFC and MIGA.808  

Once the CAO has decided to act as an ombudsman, it has discretion as to which method 

should be used to address the issue: the preferred solution will be a “problem-solving” 

approach through facilitation, mediation and negotiation.  In other occasions, the CAO 

may decide to conduct an investigation of the facts that gave rise to the complaint.809  For 

investigation purposes, a proactive CAO may be more effective than the World Bank 

Inspection Panel, because the Executive Directors can stop a Panel proposal for an 

investigation whereas it is the CAO who independently decides on the measures to 

take.810 

Therefore, the main focus of this Ombudsman capacity is to foster communication 

between local communities and project sponsors, and to help find solutions that are 

acceptable to the parties concerned.811  According to the Guidelines, solutions should 

                                                 
805 Id. § 1.3.2.  The CAO recruits her own staff, is not part of IFC management, and reports directly to the 

President of the World Bank.  The idea is to gain the trust of the people affected by projects. 
806 Id. § 2.2. 
807 IBRD/IDA Resolution 93-10, supra note 716, § 12. 
808 CAO Guidelines, supra note 803, § 3.3 
809 Id. §§ 3.3 and 4. 
810 Compare IBRD/IDA Resolution 93-10, supra note 716, § VI, with CAO Guidelines, supra note 803, § 3 

and 4.  In fact, a request was denied by the Board of Executive Directors in the Itapartica Resettlement and 

Irrigation Project in Brazil, a case where an investigation was recommended by the Inspection Panel. 

Skogly, From Human Capital to Human Rights: The Human Rights Obligations of The World Bank and 

The International Monetary Fund, supra note 654 at 185. 
811 CAO Guidelines, supra note 803, § 4.1 
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preferably take a written form.812  This is important because a final written compromise 

may then give rise to contractual obligations enforceable in local courts or arbitration.  

Nevertheless, the conciliating role (as opposed to adjudicating) makes the effectiveness 

of the Ombudsman highly dependent on the mediators’ personal skills and experience, as 

well as on the magnitude of the problems.  The Guidelines state that the Ombudsman will 

focus “on what is going to happen in the future, rather than on what happened in the 

past.”813  Therefore, one may imagine the Ombudsman being effective when parties are 

discussing compensation prices and measures, but not where the human rights situation 

of the local populations has drastically deteriorated.  An example would be a case in 

which the security forces have carried out massive repression in the oil-producing area.  

In addition, the lack of specific authority makes the leverage of the CAO dependent on 

the amount of loan money that has already been disbursed.  As the CAO has 

acknowledged, “where the monies are drawn down, the leverage will be less.”814 

4.3. The Application of the World Bank’s Policies to the Oil Sector.  The 

Chad/Cameroon Project 

In June 2000, the Executive Directors of the World Bank approved its 

participation in the Chad/Cameroon Project.815  This approval made it possible for the 

Bank to provide financing for the drilling and export of Chadian Oil, which will be the 

largest energy project in Africa.  The companies involved are two oil giants, Exxon 

Mobil (the project operator), Chevron and a national oil company, Petronas.  The 

extraction and pipeline project drills oil from three oilfields (Miandoum, Komé and 

Bolobo) at the Doba basin (Southern Chad) and transports it, for export, through a 1,070 

                                                 
812 Id. § 4.1. 
813 Id. § 2.1. 
814 Id. at Introduction. 
815 Id.  See also The World Bank Group, The Chad-Cameroon Petroleum Development and Pipeline 

Project, Project Overview, at http://www.worldbank.org/afr/ccproj/project/pro_overview.htm (last updated 

Apr. 10, 2003) [hereinafter Project Overview].  In this section, I draw extensively from Genoveva 

Hernández Uriz, To Lend Or Not To Lend: Oil, Human Rights, and The World Bank's Internal 

Contradictions, 14 Harv. Hmn. Rts. J. 197 (2001). 
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km. pipeline to the Atlantic Ocean port of Kribi in Cameroon.816  Because construction 

was expected to last nearly four years, it was scheduled that oil would not flow until 

2004.817  However, the construction of the oil fields and of the pipeline was carried out 

ahead of schedule and oil production started in June 2003.818  Oil production will last 

about 25–30 years.819  The total cost of the Project is $3.7 billion dollars.820  The World 

Bank financing includes the participation of both the IBRD and the IFC.821 

Exxon Mobil, in its capacity of project operator, carries out the drilling on behalf 

of the consortium.822  Two joint-venture pipeline companies — Tchad Oil Transportation 

Company (TOTCO) and the Cameroon Oil Transportation Company (COTCO)823 — will 

operate the export system.824  Chad owns minority interests in both pipeline companies, 

while Cameroon only holds a minority stake in COTCO, the Cameroon pipeline 

company.825  Under the current contractual agreements, the consortium will be in charge 

                                                 
816 ESSO EXPLORATION AND PRODUCTION CHAD INC., ENVIRONMENTAL ASSESSMENT, EXECUTIVE 

SUMMARY & UPDATE, ch. 4, 9, available at 

http://www2.exxonmobil.com/Chad/Project/Overview/Chad_Overview.asp (last visited Sept. 19, 2004) 

[hereinafter Esso Environmental Assessment]. 
817 Id. 
818 Oil started flowing through the new pipeline in July.  The official inauguration took place on 10 October 

2003, when Idriss Déby, President of Chad, turned on the tap at Komé, in Southern Chad.  See The World 

Bank, Chad-Cameroon Pipeline Represents New Approach - An Interview with Country Director Ali 

Khadr on the start of oil production in Chad, http://www.worldbank.org/afr/ccproj/news/index.htm (last 

visited Sept. 19, 2004). 
819 Id. at 3-1. 
820 Id. at 2-6.  See also Project Overview, supra note 815. 
821 Id. 
822 Esso Environmental Assessment, supra note 816, ch. 2. 
823 Id. at ch. 2-6.  Esso Exploration and Production Chad Inc. is the Consortium designated operator for the 

oilfield.  The pipeline transportation system will be owned by the Tchad Oil Transportation Company 

(“TOTCO”) and the Cameroon Oil Transportation Company (“COTCO”), the two companies that have 

been formed for this purpose. 
824 Id.  Exxon Mobil, Petronas and ChevronTexaco jointly hold about 80% of the shares in the pipeline 

companies. 
825 Id. 
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of financing, managing, and selling the crude oil.826  Chad will receive royalties, taxes 

and dividends827 and Cameroon will receive transportation fees and taxes.828  The 

Project’s sponsors argue that the Project will benefit Chad through the application of the 

expected oil revenues, which amount to $ 1,677 billion to health, education, rural 

development, and infrastructure programs.829  This will help Chad, one of the poorest and 

least developed countries in the world, to alleviate poverty.  To cope with the oil 

windfalls and their possible consequences on the Chadian economy, the Petroleum 

Project is accompanied by two side projects, the Petroleum Sector Capacity Building 

Project and the Management of the Petroleum Economy Project.830 

Indeed, this Project brings up many of the problems derived from the 

globalisation phenomenon and by the search of measures to solve them: the importance 

of non-state actors in policy-making and in the adoption of legal instruments, the new 

role and responsibilities required from corporations, even in the absence of legal 

constraints, the evolution of the role of human rights in the World Bank’s policies and the 

tensions caused by that process.  The approval process was repeatedly delayed after a 

long high profile campaign bringing together a coalition of NGOs, public personalities, 

and universities criticising the Project.831 

                                                 
826 Id. 
827 Id. at 2-1.  Under the current agreements, Chad will receive the following direct revenues: (i) royalty 

payments; (ii) an upstream corporate income tax on the consortium; (iii) a pipeline corporate income tax on 

TOTCO (the pipeline company for Chad); and (iv) dividends for its equity holdings in TOTCO and 

COTCO.  See Project Appraisal Document, supra note 662 at 67.  The compensation received by the 

Chadian government has been fixed at 12.5% of the crude oil price.  The Consortium enjoys an almost full 

tax exemption that will not be withdrawn unless the barrel price exceeds $17. 
828 Esso Environmental Assessment, supra note 816, at ch. 2-1.  
829 Project Overview, supra note 815. 
830 Both projects (in the amount of US $ 23.7 and US $ 17.5 million) are financed by the International 

Development Association. 
831 Letter from Eighty-six NGOs in Twenty-eight Countries to James D. Wolfensohn, President of the 

World Bank, Concerning the Chad/Cameroon Oil & Pipeline (July 9, 1998) (on file with author) 

[hereinafter Wolfensohn Letter] (calling for the suspension of World Bank support until full respect for 

human rights and compliance with World Bank policies could be fully guaranteed). 
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Pressure from NGOs at both the international and local level was crucial to 

introduce many safeguards in the Project and to foster an attitude of dialogue at the Bank 

and the Consortium.  The human rights risks that the Project poses were at the centre of 

an NGO campaign to halt it.  Requesting a two-year moratorium, critics argued that the 

Project should not proceed until a number of environmental, good governance, and 

human rights concerns had been resolved.832  Critics feared that the tragic human and 

environmental outcomes, brought on by oil exploitation in unstable environments under 

repressive regimes, such as in Nigeria, would be repeated in the case of Chad.833 

Indeed, politics in Chad are everything but easy and the underlying human rights 

issues are numerous.  The country has experienced an intermittent civil war.834  Ethnic 

politics are extremely complicated in the country, and they may be exacerbated by an 

unfair distribution of the oil benefits and costs.835  This risk is a real one, because the 

government is accused of corruption and of managing the country’s affairs to the 

advantage of its leader’s ethnic clan.836  Although the current government claims to have 

restored democracy, it has a very deficient record on human rights.837  For example, 

                                                 
832 Id. 
833 Korinna Horta, Environmental Defence Fund, Questions Concerning the World Bank and 

Chad/Cameroon Oil and Pipeline Project — Makings of a New Ogoniland? Corporate Welfare Disguised 

as Aid to the Poor? (Mar. 1, 1997) (on file with the author). 
834 For a study of Chad’s recent history, see DERLEMARI NEBARDOUM, LE LABYRINTHE DE L’INSTABILITE 

POLITIQUE AU CHAD (1998); MARIO JOAQUIM AZEVEDO, CHAD: A NATION IN SEARCH OF ITS FUTURE 

(1998). 
835 U.S. DEPT. OF STATE, CHAD COUNTRY REPORT ON HUMAN RIGHTS PRACTICES FOR 1998 (1999), at 

http://www.state.gov/www/global/human_rights/1998_hrp_report/chad.html (last visited Feb. 9, 2004) 

[hereinafter CHAD HUMAN RIGHTS REPORT (1998)]. 
836 AGIR ICI ET SURVIE, PROJET PÉTROLIER TCHAD-CAMEROUN, DÉS PIPÉS SUR LE PIPE-LINE 39–40, (Les 

“Dossiers Noirs” de la Politique Africaine de la France No. 13) (1999).  See also Transparency 

International, Global Corruption Report 2003, Central Africa 228 at 

http://www.globalcorruptionreport.org/download/gcr2003/21_Central_Africa_(Kabemba).pdf (last visited 

Feb. 9, 2004). 
837 In December 1990, Colonel Idriss Déby seized power and Habré fled the country.  Robert Buijtenhuijs, 

Les interventions militaires françaises: le cas du Tchad, in ÉTATS ET SOCIÉTÉS EN AFRIQUE FRANCOPHONE 

251 (Daniel C. Bach et Anthony A. Kirk-Greene dir., 1993).  Chad has been monitored under the Human 
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massive killings have been reported in the oil producing regions.838  Chad’s extreme 

poverty and underdevelopment accentuate its political instability. 

Despite this troublesome background, the Bank, however, enthusiastically 

defended the Chad/Cameroon Project, emphasising that oil extraction is the only 

opportunity to further the Chadian people’s economic and social rights.839  The Bank 

argues that its involvement will not only ensure an orthodox application of environmental 

and social guidelines — including the fairness of the participation process — but also that 

this commercial operation will turn into a large-scale poverty alleviation programme 

through the sound management of petroleum resources.840  Moreover, the Project fits into 

one of the Bank’s main strategic priorities — promoting development through private 

sector involvement.841 

The Consortium considered the Bank’s involvement as essential in order to 

mitigate its risks and safeguard the image of its member companies as “good” corporate 

citizens willing to abide by high social and environmental standards.842  The Bank affirms 

that it facilitates the companies’ access to credit and mitigates their political risks.843  

Whether this is actually the case or not, oil companies in the Chad/Cameroon Project 

                                                                                                                                                 
Rights Commission confidential procedure 1503.  Report on the Situation of Human Rights in Chad, U.N. 

ESCOR, 54th Sess., U.N. Doc. E/CN. 4/1998/R.3 (1998) [hereinafter UN Report on the Situation of 

Human Rights in Chad]. 
838 Human rights organisations reported approximately 200 extrajudicial killings in two repressive 

campaigns undertaken in November 1997 and March 1998.  One hundred unarmed people were killed.  See 

Wolfensohn Letter, supra note 831.  See also CHAD HUMAN RIGHTS REPORT (1998), supra note 835; U.S. 

DEPARTMENT OF STATE, CHAD COUNTRY REPORT ON HUMAN RIGHTS PRACTICES FOR 1997 (1998), at 

http://www.state.gov/g/drl/hr (last visited Feb. 10, 2005). 
839 Id.  The attitude of the Bank’s staff has been quite defensive throughout the process, and one wonders 

whether their treatment of the problems is a defensive reaction to the criticism or the result of a genuine 

plan.   
840 The World Bank, The Chad-Cameroon Petroleum Development and Pipeline Project, Questions and 

Answers, Why is the Bank Group Involved?, supra note 691. 
841 Project Appraisal Document, supra note 662 at 20. 
842 Id. at 22–23. 
843 Id. 
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have, in fact, relied heavily on the World Bank’s imprimatur.  Significantly, Exxon Mobil 

publicly announced that it would not proceed without the World Bank’s participation and 

acknowledged the marketing importance of a clean human rights reputation.844 

The World Bank’s involvement in the Project has implied the application of its 

Operational Manual to the process.845  A number of policies were applicable because the 

Project was not only environmentally sensitive, having an impact on a number of forests 

and natural habitats, but also involved resettlement in the oil field areas and affected 

indigenous peoples in Cameroon.846  The Chad/Cameroon Project was deemed a 

Category A project, thereby requiring the most robust environmental assessment, 

disclosure, and consultation processes.847  This process has been protracted.  The 

consortium claims to have started “one of the most extensive consultation efforts ever 

undertaken in Africa” as early as 1993.848  Indeed, Project sponsors claim to have held 

nearly 900 village-level public meetings in both countries and have put a nineteen-

volume informational package about the Project at the public disposal in reading rooms 

throughout Chad and Cameroon.849  The debate has been intense at the local NGO 

level.850  Nevertheless, certain problems flaw the consultation process, such as the 

presence of armed guards throughout the consultation and the content of the consultation 

                                                 
844 Project Appraisal Document, supra note 662 at 22. 
845 Esso Environmental Assessment, supra note 816, ch. 2. 
846 Id. ch. 7.  The scale of the resettlement process was, however, much smaller than expected and it only 

affects 80 households.  Inspection Panel Report, supra note 721,  Main Text § 166. 
847 Id. chs. 4 & 9. 
848 Id. at 9-1. 
849 Id. Apart from village meetings, the information campaign has conducted one-on-one interviews with 

the concerned populations.  According to the consortium, consultation has taken place in several languages.  

The project sponsors argue that, apart from the Environmental Assessment and consultation process, World 

Bank involvement has placed pressure on the Chadian government to modify its legislation and set up 

national mechanisms to oversee the oil revenues. 
850 See Alan Beattie, World Bank Team Attacks Own Oil Project, Financial Times, Aug. 19, 2002, at 4; Gus 

Constantine, Rights Record Defended in Bid for Pipeline Fund, The Wash. Times, July 22, 2001, at A10. 
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materials, which seem to be more suitable for advertising than for meaningful 

discourse.851 

The creation of independent oversight mechanisms represents a more innovative 

legal development.  In the Bank’s management words, the project created seven layers of 

supervision.852  These mechanisms work both internally through the reform of Chadian 

law, and externally through the appointment of international supervising bodies.  Under 

pressure from the World Bank, the Chadian government has adopted revenue 

management measures, described by the Bank’s literature as proof of the Chadian 

government’s commitment to clean management.853  The measures consist mainly of a 

law — the Revenue Management Law — which states how the oil proceeds will be 

distributed and creates a monitoring committee.  The monitoring committee is formed by 

representatives of different constituencies in Chad, including four civil society 

representatives.854 

On the international level, one of the loan conditions was the creation of an 

independent International Advisory Group (IAG) to provide an additional guarantee to 

                                                 
851 An important tool of the consultation process consisted of a twenty-minute video shown in the villages.  

But the video’s explanation takes place at a very fast pace with relatively loud background music and 

stresses only the positive aspects of the oil project.  Government officials appear in the video, confidently 

assuring that oil extraction will actually take place.  This certainty, expressed by officials in a country 

always subject to authoritarian rule, turns the video into propaganda, rather than information or 

consultation.  (This information was gathered pursuant to a field study by the author at Esso Tchad S.A., in 

N’djamena, Chad (Jul. 20, 1999). 
852 Management response to the Request for Inspection (May 10, 2001) § 131.  These layers were as 

follows: 1.  Monitoring by the project operator of its own compliance and that of its sub-contractors with 

the EMP; 2.  The ECMG, appointed by the Bank and other lenders monitors compliance with the EMP; 3. 

The Bank Group management itself; 4.  The Government of Chad; 5. An international advisory panel of 

experts hired by the government of Chad; 6.  The International Advisory Group, advising the Bank and the 

governments of Chad and Cameroon on poverty reduction and project implementation and 7. Input and 

assessment provided by civil society. 
853 Project Appraisal Document, supra note 662 at 22. 
854 LAW ON REVENUE MANAGEMENT, Act No. 001/PR/99, Republic of Chad (1999), reprinted in Project 

Appraisal Document, supra note 622, at 101 [hereinafter Oil Revenue Management Law]. 
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the project's monitoring.855  The IAG advises the governments of Chad and Cameroon on 

project implementation and identifies any potential problems.  The IAG reports its 

findings to the World Bank President and to the governments of both Chad and 

Cameroon.856  The structure and functioning of the IAG, as defined by the terms of 

reference released by the Bank, seeks to ensure the monitoring body’s independence.  

The IAG is composed of six independent experts of international prestige.857 The IAG 

travels to Chad at least twice a year and defines the focus of its own work.858  

Additionally, the group of lenders have created a second monitoring group, the External 

Compliance Monitoring Group (ECMG) to assess implementation of the environmental 

measures.859 

In September 2002, the World Bank Inspection Panel issued its Investigation 

Report on the Chad/Cameroon Project.860  Although the Panel praised the Bank’s efforts 

to apply its policies in a challenging environment and to build a strong external 

monitoring capacity,861 it also confirmed the fears of critics, pointing out at a number of 

breaches of the World Bank Operational Policies that could ultimately jeopardise the 

Project’s poverty reduction objective.  These breaches concern environmental safeguards, 

                                                 
855 Press Release, The World Bank, World Bank Appoints International Advisory Group on the Chad-

Cameroon Petroleum Development and Pipeline Project, No. 2001/235/S (Feb. 21, 2001), available at 

http://www.worldbank.org [hereinafter World Bank Press Release on IAG].  The work of the Advisory 

Group is supplemented by a panel of independent experts advising the governments of Chad and Cameroon 

Environmental and Social Experts Panel (“ESEP”) and an External Compliance Monitoring Group 

(“ECMG”) in charge of monitoring the implementation of the Environmental Management Plan.  
856 The World Bank, The Chad-Cameroon Development and Pipeline Project-International Advisory Group 

on The Chad-Cameroon Pipeline and Related Projects- Terms of Reference § 5, 17, available at 

http://www.worldbank.org/afr/ccproj/project/iag_tor_en.pdf (last visited Sept. 19, 2004) [hereinafter IAG 

Chad-Cameroon Pipeline and Related Projects - Terms of Reference]. 
857 Id. § 4.  See also World Bank Press Release on IAG, supra note 855. 
858 Id. See also Esso Environmental Assessment, supra note 816, § 6, 8. 
859 Inspection Panel Report, supra note 721, Main Text § 304. 
860 See Press Release, World Bank Board of Directors Approves Management’s Response to Inspection 

Panel Report on Chad-Cameroon Pipeline Project (Sept. 12, 2002), at 

http://www.worldbank.org/afr/ccproj/news/index.htm. 
861 Inspection Panel Report, supra note 721, Main Text § 82, 308. 
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social measures, capacity-building and economic analysis.  According to the report, the 

project in its present form does not guarantee that oil revenues will be used for poverty 

alleviation.  In a significant step, given that the Panel is obliged to refer to Bank’s 

policies and there are no Bank policies on human rights, the Report discusses the impact 

that the human rights situation in Chad could have on the final result. 

The Panel first points out several breaches of World Bank OP 4.01 

(Environmental Assessment) with respect to the definition of the region area, the 

assessment of the Project’s environmental effects at the regional level, the analysis of 

alternatives to the project and the deficiencies of the capacity building programme to 

manage the petroleum sector in an environmentally sound manner.862  On social 

compliance, the Panel generally approved the consultation and involuntary resettlement 

process.863  Nevertheless, in this respect, the Panel deals with the impact that the human 

rights situation in Chad has on the final rationale of the Project. 

Although the World Bank does not have specific operational policies on good 

governance and human rights, the group of people who filed the request for inspection at 

the Panel argued that the Project violated the Bank’s policies in this respect.864  Indeed, 

the Management’s Response reflects the delicate moment in the evolution of the Bank’s 

human rights policy because it cannot credibly affirm anymore that they are out of the 

Bank's mandate but at the same time, the Bank is reluctant to accept explicit 

responsibilities in the human rights field that would imply a significant reduction in its 

discretion and a shift in its priorities.  The Bank's Management argued that “[t]he Bank is 

concerned about violations of human rights in Chad as elsewhere while respecting the 

Bank’s Articles of Agreement which require the Bank to focus on economic 

considerations and not on political or other non-economic influences as the basis for its 

                                                 
862 Id.  Summary § 6-15 and Main Text § 24-83. 
863 Id.  Summary § 28-37 and Main Text § 142-217.  The Panel analyses in-depth the consultation and 

involuntary resettlement processes, and deals with the compensation granted for tropical trees, which had 

been one of the main compensation questions discussed between the Consortium and civil society (see 

Inspection Panel Report § 170-193). 
864 Id. § 210.  Governance and Human Rights are dealt with in § 210-217. 
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decisions…” and concluded that after considering all the aspects of the issue, the Project 

can still comply with its developmental objectives.865 

To this cautious Management Response, the Panel advanced a sort of estoppel 

argument, reminding the Bank of its Declaration on Development and Human Rights, in 

which the Bank affirmed that human rights were the central goal of development and that 

the Bank has always taken measures to ensure that human rights are respected in relation 

to the projects it supports.866  In spite of the lack of specific policies on human rights, the 

Panel declared itself “obliged to examine” whether these issues may prevent the 

implementation of the project in a manner compatible with the Bank’s policies.867  After 

considering the troublesome human rights panorama in Chad, the Panel affirms that “the 

situation is far from ideal,” and raised questions about the Project’s compliance with the 

Bank’s policies.868  In the Panel’s opinion, this problematic human rights situation will 

require reinforced monitoring by the Bank.869 

The Report dealt extensively with the Bank’s economic arguments supporting the 

use of oil revenues for poverty alleviation.870  In this respect, it found a series of breaches 

of the Bank’s policies because management did not analyse project alternatives,871 and it 

found that the adequacy of revenue allocation for Chad was questionable.872  It also 

raised issues with respect to the assessment of collateral benefits and above all, with 

regard to the identification of risks.873  The Panel's opinion further identified a series of 

                                                 
865 Id. § 212 (referring to Management Response to the Request for Inspection at § 151). 
866 Id.  Main Text § 214 (referring to Development and Human Rights: The Role of the World Bank (1998). 
867 Id. § 215. 
868 Id. at 61 (“Box 3”) and § 216–217. 
869 Id. § 217. 
870 Id.  These deficiencies can, according to the Panel, jeopardise compliance with OD 4.15 on poverty 

reduction.  Summary § 38-54 and Main Text § 218-298. 
871 Id.  Summary § 38 and Main Text § 227-230. 
872 Id.  Summary § 39 and Main Text § 231-236. 
873 Id. Summary § 42-45 and Main Text § 248-298.  This includes governance issues, such as the allocation 

of revenues to the oil-producing region (Main Text § 280-285). 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 228

deficiencies in the Capacity Building and Management of the Petroleum Economy 

Programmes.874  The Panel expressed concerns over the fact that while the oil field and 

pipeline construction were operating ahead of schedule, the capacity building measures 

(including the establishment of a sound management plan) were falling behind.875  On the 

monitoring side, the Report expressed satisfaction with the strong international 

monitoring capacity represented by the IAG and the ECMG but warned that the 

government of Chad’s current monitoring capacity is non-functional.876  Given this fact 

and given the delays in establishing the local capacity to effectively monitor the Project, 

the Report urged management to continue monitoring as long as necessary and in any 

case, well beyond disbursement of the loans.877 

The Chad/Cameroon Project encapsulates some of the trends observed in the 

current evolution of international law, such as the growth of non-state actors and of the 

“grey area” of soft law.  Input by international and local NGOs and the interaction 

between them has been substantial.  In the context of a loan granted to a sovereign state, 

dialogue between the Bank, the Consortium and NGOs has been as important as dialogue 

between the government of Chad and the Bank.  Protection and safeguard mechanisms 

range across ad hoc arrangements (IAG, ECMG, independent consultants), self-

monitoring (by the Consortium) and traditional legal instruments (Revenue Management 

Law).878 

                                                                                                                                                 
The Panel also observes that due to the Project’s lack of a more thorough appraisal of its sustainability and 

risks, the Project fails to comply with World Bank OP 10.04 (Economic Evaluation on Investment 

Operations). 
874 Id.  § 24–83.  For a summary of the Bank’s concerns in this respect, see Executive Summary of the 

Inspection Panel Report. 
875 Id.  § 218–265, 286–293. 
876 Id.  Summary § 38 and Main Text § 227-230. 
877 Id.  Main Text § 308. 
878 The latest report of the IAG observes that the Bank has reinforced its own internal project supervisory 

mechanisms and published on its website the revenue flows to the Borrower’s account in London.  The 

Bank has also affirmed to have provided the Chadian government information on how to operationalise the 

Extractive Industries Transparency Initiative (EITI), in which President Déby has expressed interest.  IAG, 
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Only time will tell whether oil will bring welfare to Chadians.  When this long, 

highly publicised, and contested process is compared to oil investments in other 

repressive countries, such as Burma or Sudan, it seems more likely that public scrutiny 

will prevent the tragic outcomes that oil ventures have had in other repressive countries.  

Moreover, the discussions over the Project have fostered a participation culture within 

local communities, which will be difficult to eliminate. 

Nevertheless, there is a risk that the Project, presented as a model to the 

international community, will end up being a failure.  The findings of the Panel are not to 

be taken lightly.  Poor governance in Chad and Cameroon may render the guarantees 

cosmetic or, at best, only confront problems partially.879  The attitude of the Bank’s staff 

was quite defensive throughout the process, and this makes one think that continuous 

pressure is necessary to ensure that safeguards are genuinely rather than cosmetically 

                                                                                                                                                 
Chad/Cameroon Petroleum Development and Pipeline Project.  Eight Semi-Annual Report to the Executive 

Directors (Jan.-Jun. 2004), Nov. 2004 at www.worldbank.org (last visited Jan. 29, 2005). 
879 The board consists of a Supreme Court magistrate, two Members of Parliament, four high-ranking 

officials, and four civil society representatives.  In principle, one might well think that a board with such 

broad representation would be perfectly suited to guarantee the transparency and fairness of the expenses.  

However, a closer inspection of its composition and within the Chadian context shows two fundamental 

weaknesses. Given the lack of independence of the judiciary and the non-existence of parliamentary 

opposition, five of the nine votes are likely to endorse the government’s position.  Institutions in Chad are 

dysfunctional and the country lacks a strong parliamentary opposition.  See UN Report on the Situation of 

Human Rights in Chad, supra note 837.  See also Amnesty International-AI Report 2001, available at 

http://www.web.amnesty.org/web/ar2001.nsf/webafrcountries/CHAD?OpenDocument (last visited Sept 19, 

2004).  The judiciary has not consolidated its independence from the executive.  The government 

institutions act with impunity and without accountability.  Another excellent example of the Board’s 

weakness is the public finance management training the World Bank provides to parliamentarians.  The 

World Bank’s technical advice would be extremely helpful if a meaningful parliamentary opposition 

existed.  However, such training is of little value when members of parliament who oppose the Project are 

sent to jail.  Interview with Ngarléjy Yorongar Le Moïban, Chadian Member of Parliament and opposition 

member in N’djaména, Chad (July, 1999) (on file with author).  See Amnesty International-AI Report 123–

124 (1999).  See also Inspection Panel Report, supra note 721, Main Text § 216, where it acknowledges 

that Yorongar was arrested and beaten during the 2001 Presidential election.  Thus, judges and members of 

parliament will fail to perform their jobs properly if they are subject to removal or if they must succumb, 

through clientele relations, to the political party in power. 
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applied and that background problems are effectively addressed rather than merely 

acknowledged.880 

So far, the “Chad” model has demonstrated a lot of flexibility and the capacity to 

engage a wide range of actors.  However, its main shortcomings are the limited 

timeframe in which it took place and its dependency on public opinion.  A problem to be 

solved is what will happen when international public pressure stops.881  As the Inspection 

Panel is affirmed, it is important to ensure that monitoring mechanisms continue well 

beyond disbursement of the loans.882 

4.4. Appraisal of The World Bank’s Role in Human Rights Issues 

The World Bank’s work is relevant to human rights.  Yet, its policies and 

monitoring systems are completely detached from the international system for the 

protection of human rights.  Commentators have stressed that the World Bank, as an 

international organisation, is a subject of international law and, as such, is bound by 

                                                 
880 Throughout the design of the project, the Bank periodically updated its website to respond to criticism, 

either affirming that it was taking measures to address the problems raised by critics or to minimise the 

problems raised.  For example see, Hernández, supra note 815 at 211-212 on the modification of public 

information to include statements on Chad’s human rights situation as a response to NGO allegations. 
881 The IAG is expected to work for up to ten years.  Nevertheless, the mandate of the IAG should at least 

be renewable in order to guarantee a long-term oversight mechanism.  IAG Chad-Cameroon Pipeline and 

Related Projects - Terms of Reference, supra note 856, § 11. 
882 At the time of writing, it is still not possible to assess what will be the long-term impacts of oil 

extraction in Chad.  On 6 July 2004, nearly eight months after the initial sale of Chadian oil, the first 

revenues (amounting to $ 32 million) were transferred from the Citibank escrow account in London to 

Chad.  This delay was caused because the necessary technical arrangements to repatriate the funds to Chad 

were not ready yet.  See Bank Information Center, Chad Country Update # 3, July 2004 at www.bicusa.org 

(last visited Sept. 10, 2004).  The last visit of the International Advisory Group to Chad observed that the 

country’s administration still lacked the capacity to manage the petroleum economy and that should adopt 

an urgent number of measures in this direction.  The mission also observed that the World Bank had been 

late in launching the two capacity-building projects whereas the oil project proceeded much more quickly 

than expected.  See International Advisory Group, Report of Visit to Chad and Cameroon (May 17-June 5, 

2004) at www.gic-iag.doc (last visited Sept. 10, 2004). 
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peremptory norms, customary international law and general principles of international 

law.883 

Moreover, it can be argued that mainstreaming human rights considerations into 

project finance should be part of the World Bank duty to promote sustainable 

development.  This argument is consistent with the content of the Bank’s policies and 

with the fact that the concept of sustainable development is evolving into a general 

principle of international law.884  Increasingly, the notion of sustainable development is 

seen to encompass not only respect for the environment but also respect for human rights 

and community or popular participation.885 

The human rights obligations of international financial institutions have been 

extensively discussed elsewhere and go well beyond the scope of this thesis.886  After the 

                                                 
883 This argument is based on the Advisory Opinion on the Interpretation of the Agreement between the 

WHO and Egypt of 25 March 1951, 1980 I.C.J. 73, 89–90.  See also Daniel D. Bradlow, The World Bank, 

the I.M.F. and Human Rights, 6 Transnat’l L. & Contemp. Probs. 47 (1996).  Bradlow stresses the fact that 

IFIs cannot violate customary international law.  Id. at 63.  During the 1960s South African loans 

controversy, Constantin A. Stavropoulos, the U.N. Legal Counsel responded to the Bank’s argumentation 

that human rights were not a political affair but a source of legal obligations under the U.N. Charter.  See 

Statement of the U.N. Legal Counsel to the U.N. Fourth Committee, reprinted in 6 I.L.M. 150, 171–73 

(1967).  Schermers and Blokker argue that international organisations, even in the absence of consent, are 

bound by international law because their subordination to it is clearer than that of states.  Schermers and 

Blokker, supra note 77 at 988. 
884 McGoldrick argues that the principle of sustainable development has made some progress to the status 

of a legal principle.  McGoldrick, supra note 547 at 802.  Other commentators argue that it has yet to 

become a norm of international law.  For an example of the soft law developments in the area, see 

Copenhagen Declaration on Social Development and the Programme of Action of World Summit for Social 

Development, at Commitment 2 § (h), U.N. Doc. A/CONF.166/9 (1995) (encouraging MDBs to support 

people-centred development).  Judge Weeramantry goes further and argues that the notion sustainable 

development has become customary international law.  Gabcikovo-Nagymaros Project (Hung. V. Slovk.), 

1997 I.C.J. 92 (Sept. 25) (separate opinion of Judge Weeramantry). 
885 McGoldrick, supra note 547 at 800.  The UN SG Agenda incorporates a vision of development as an 

integrated approach through five dimensions: peace as the foundation, economy as the engine of growth, 

environment as the basis of sustainability, justice as a pillar of society and democracy as good governance. 
886 See supra note 654 for literature on the subject. 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 232

outcome of the Extractive Industries Review, it is becoming more pressing for the Bank 

to take concrete steps in the field.  The Review states that respect for human rights is a 

sine qua non condition if the Bank’s involvement in the extractive sector is going to 

make a contribution to sustainable development and poverty alleviation.887  The question 

to ascertain in this context is how the human rights discourse will be able to improve the 

content and effectiveness of these mechanisms and further corporate social responsibility 

goals.  With respect to asserting human rights obligations upon the World Bank, the 

difficult question lies in the determination of the content of the obligations, rather than 

the legal justifications.  Would the adoption of a human rights approach be merely an 

intellectual exercise or would it represent any actual improvement in the quality of oil 

projects?  Since the late 1980s, the Bank has adopted some human rights concepts, such 

as participation, without using human rights terminology.888  The Bank’s current 

approach to programming is not enough, however, because even if the Bank claims that 

the furtherance of economic and social rights is its raison d’être, its project preparation is 

not in fact based on a human rights approach.889 

What would then be the practical consequences of adopting a rights-based 

approach on the Bank’s own internal policies and in its relations with third parties?  

Sigrun Skogly’s notion of self-policing provides a good analysis.890  According to 

Skogly’s approach, the principal obligation of the IFIs would be to insert human rights 

considerations into their own projects in order to ensure that human rights are not 

violated.891  Along the continuum of respecting, protecting, and fulfilling human rights, 

Skogly emphasises that the World Bank has the obligation to respect such rights, deriving 

                                                 
887 See Extractive Industries Review Final Report (Executive Summary), Striking a Better Balance, supra 

note 687 at 5-6. 
888 Patricia Armstrong, Human Rights and Non-State Actors, 11 Pace Int’l L. Rev. 205, 239 (1999). 
889 Id. at 243. 
890 See Skogly, From Human Capital to Human Rights: The Human Rights Obligations of The World Bank 

and The International Monetary Fund, supra note 654 at 151–52. 
891 Id.  See also U.N. World Conference on Human Rights: Vienna Declaration and Programme of Action, 

UN Doc A/CONF. 157/24 pt. 1 (1993), reprinted in 32 I.L.M. 1661.  The Programme directed the World 

Bank and other international institutions to assess the social impacts of the projects that they finance. 
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from customary law and general rules of international law.  However, Skogly believes it 

would not be plausible to argue that the World Bank has the obligation to promote and 

fulfil human rights, as these obligations derive from treaties to which it is not a party.892  

The duties included in the obligation to respect involve both a negative obligation to 

ensure that the human rights situation does not deteriorate as a consequence of the 

project, as well as a more positive obligation to observe human rights as they are 

currently implemented.893  Thus, the insertion of human rights considerations into World 

Bank contracts may be seen as part of its obligation to respect human rights. 

As Skogly points out, the duty to respect imposes both substantial and procedural 

obligations.894  Substantive obligations in the context of project lending may include an 

evaluation of the human rights impacts on the populations concerned, an identification of 

specific human rights, a study of each individual right to determine which problems are 

likely to arise, and an amendment of policies in order to avoid a deteriorated human 

rights effect.895  Procedural obligations would consist of incorporating human rights 

considerations into different phases of a project: identification, preparation, appraisal, 

loan negotiation, implementation, and evaluation.896  In fact, the adoption of a human 

rights approach would refine the substantive content of existing operational directives, 

policies and procedures.  Procedures would also have to be modified so as to reduce 

management discretion in the decision-making process. 

As noted above, the Bank's operational guidelines do not provide a 

comprehensive treatment of human rights issues.  A human rights approach would imply 

a change in the rationale of certain OD and OP provisions.  The World Bank does not 

                                                 
892 Skogly, From Human Capital to Human Rights: The Human Rights Obligations of The World Bank and 

The International Monetary Fund, supra note 654 at 151. 
893 Id. 
894 Id. 
895 Id. at 152. 
896 Id. at 162.  See also Katarina Tomaševski, Human Rights Impact Assessment: Proposals for the Next 50 

Years of Bretton Woods, in PROMOTING DEVELOPMENT: EFFECTIVE GLOBAL INSTITUTIONS 

FOR THE TWENTY-FIRST CENTURY 82, 94 (Jo Marie Griesgrabber & Bernhard G. Gunter eds., 1995). 
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currently treat human rights law the same way as it treats commercial law.897  As the 

following discussion will show, a modification of the “instrumental versus human rights 

approach” should correct the numerous insufficiencies existing within the procedural 

guarantees. 

A first necessary step would be to analyse the content of the World Bank 

Operational Manual and bring it to compliance with human rights norms.  For example, 

the standards of OD 4.20 on Indigenous Peoples are below the level of protection granted 

by international instruments and treaty bodies’ case-law on indigenous peoples in a 

number of areas.  OD 4.20 merely requires the Borrower to consider granting legal status 

to indigenous peoples’ land, whereas international instruments explicitly require those 

rights over land to be recognised.898  It uses the words "consultation" and "meaningful 

consultation" whereas international standards range from "free and informed consent" to 

"effective, meaningful or informed participation" to "good faith consultation" aimed at 

achieving agreement or consent."899  Whereas the OD requires the Borrower to provide 

indigenous peoples with opportunities to derive benefits from the project, international 

standards refer to indigenous peoples receiving a share in benefits derived from 

exploitation of resources pertaining to their lands.900  Finally, OD 4.20 does not prohibit 

involuntary resettlement as a gross violation of indigenous peoples’ rights and it 

contemplates financing of involuntary resettlement activities.  On the contrary, 

international law standards require that the resettlement of indigenous peoples be the 

object of free and informed consent.901 

Some of the human rights problems concern all of the IBRD, IFC, and MIGA 

policies, while others are specific to the private sector character of the IFC and MIGA.902  

                                                 
897 Armstrong, supra note 888, at 246. 
898 MacKay, supra note 660 at 590 and 604. 
899 Id. at 608-609. 
900 Id. at 608. 
901 Id. at 614-615. 
902 The CAO has pointed out that whereas the IFC and MIGA have a good compliance record of mandatory 

policies, both institutions show significant weaknesses in addressing non-mandatory but yet important 

aspects of sustainability.  IFC and MIGA lack sector specific guidance on how to undertake comprehensive 
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It seems that, even in the event that the procedures are scrupulously respected, loopholes 

exist, which permit broad managerial discretion.  Many of the OPs refer to vague terms, 

such as “where appropriate.”903  The World Bank endeavours not to finance projects that 

would cause severe environmental or natural resource deterioration, displace people, or 

unduly compromise public health and safety, without taking mitigating measures 

“acceptable to the Bank.”904 

This is the case of project classification for environmental assessment purposes.  

Even though the OP on Environmental Assessment establishes criteria for project 

classification, the final decision is left to management, which makes case-by-case 

determinations.905  This fact is significant because it may affect the human rights of the 

populations concerned.  As the more stringent consultation obligations depend on 

relatively discretionary managerial decisions, the consultation process may be 

significantly reduced.  If the project is financed by the IBRD, no formal violation of the 

Bank’s Policies and Procedures would be found, and therefore, it would not be possible 

to trigger the jurisdiction of the Inspection Panel.  If it is an IFC or MIGA loan project, 

the CAO may still act, even without a formal violation, because the CAO Guidelines do 

not require a policy violation to have occurred for a complaint to be accepted. 

Moreover, different World Bank institutions link different consultation 

requirements to each project category, which detracts from clarity and legal certainty.  

Category B projects, for example, have certain consultation requirements in IBRD and 

IDA loans.906  In IFC loans, however, consultation in Category B projects takes place “as 

appropriate.”907  The MIGA Environmental Assessment Policy does not even require 

                                                                                                                                                 
risk assessments and do not systematically consider the broader human rights issues associated with 

extractive projects.  See CAO, Extracting Sustainable Advantage?, supra note 804. 
903 See, e.g., World Bank OP 4.01: Environmental Assessment, supra note 690, § 5, 7, 9, 12; OP 4.12: 

Involuntary Resettlement, supra note 690, § 14, 18, 24. 
904 KATARINA TOMAŠEVSKI, DEVELOPMENT AID AND HUMAN RIGHTS REVISITED 67–68 

(1993). 
905 IFC Project Categorization Examples, supra note 731. 
906 World Bank OP 4.01: Environmental Assessment, supra note 690, § 15, 18. 
907 IFC OP 4.01: Environmental Assessment, supra note 761, § 12, 14. 
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consultation for Category B projects.908  Therefore, mistakes committed in the early 

phases of a project may affect the final outcome.909  In this respect, it is necessary to 

increase the role of monitoring bodies, such as the Inspection Panel or the CAO, to 

guarantee that stakeholders are properly involved and that environmental impacts are 

taken into account. 

What is more troublesome with respect to human rights protection, is the process 

through which the World Bank is transforming its early instruments, the ODs, into more 

modern standards: Operational Policies, Bank Procedures, and Good Practices.  The 

transformation process is carried out as follows: the World Bank’s management prepares 

a draft and opens it to civil society for comments;910 the Bank decides on a discretionary 

basis what comments it keeps or rejects;911 the final version is then circulated to the 

Board of Directors for approval.912 

Although taken in abstract, this transformation may have the merit of increasing 

clarity as to what is mandatory and what is not, and of giving a say to those affected by 

policy reform, the excessive discretion of the Bank's staff poses a number of risks.  First, 

as Benedict Kingsbury observes, the empowerment of the Inspection Panel to examine 

projects by reference to the Bank’s Operational Policies and Procedures, but not to assess 

the adequacy of those policies themselves, appears to provide some incentives to the 

management to try to attenuate the policies.913  The drafters may, for example, put some 

of the former Operational Directive contents into Good Practices, which would then 

become merely hortatory.  As a consequence, provisions guaranteeing respect for human 

                                                 
908 MIGA Environmental Assessment Policy, supra note 766, § 9–12. 
909 One of the findings of the CAO’s report on the extractive sector is that there is little or no 

acknowledgement of the influence that public consultation has had on the design and implementation of 

projects.  CAO, Extracting Sustainable Advantage?, supra note 804 at 35. 
910 The World Bank, Policies, Policy Formulation and Review, at http://web.worldbank.org (last visited 

Feb. 10, 2005). 
911 Id. 
912 Id. 
913 Kingsbury, supra note 699 at 331. 
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rights would not be binding, and would therefore be placed out of the Inspection Panel’s 

jurisdiction. 

Second, the substantive content of environmental and social protections may also 

be watered down.  The wording of the former version of the Involuntary Resettlement 

OD seemed to indicate that the guarantees to be given to resettling populations were a 

cost to the projects rather than a fundamental right.  Mentioning community involvement, 

it declared “initial resistance to the idea of involuntary displacement is to be expected”914 

and addressed consultation as a necessary problem rather than as a right, it stated: “[t]o 

obtain co-operation, participation and feedback, the affected hosts and settlers need to be 

systematically informed and consulted during preparation of the resettlement plan about 

their options and rights.”915  Although the current version uses more politically correct 

language, it has substantially reduced the protections granted to project stakeholders, as 

the following examples demonstrate. 

Whereas the former OD contained a presumption in favour of the recognition of 

rights to land even without formal legal title (for example, customary rights), the current 

draft version only recognises these rights if local legislation acknowledges a claim to 

them.916  The current OP has also eliminated some of the strongest references to 

community involvement.  As another example, the former OD required plans to include a 

strategy for community participation,917 which was described as “critical.”918  It also 

established a presumption in favour of local NGO involvement, given NGO's ability to 

                                                 
914 World Bank OD 4.30: Involuntary Resettlement, supra note 690, § 8.  This is the former version of 

World Bank OP 4.12. 
915 Id. (emphasis added). 
916 World Bank OP 4.12: Involuntary Resettlement, supra note 690, § 15(a)–(b).  Section 3(e) of the former 

World Bank OD included amongst the potential compensation recipients “[I]ndigenous groups, ethnic 

minorities, and pastoralists who may have usufruct or customary rights to the land or other resources taken 

for the project.  The absence of legal title to land by such groups should not be a bar to compensation.”  

World Bank OD 4.30: Involuntary Resettlement, supra note 690, § 8. 
917 World Bank OD 4.30: Involuntary Resettlement, supra note 690, § 5. 
918 Id. 
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foster participation.919  It further stated that there should be certain institutionalised 

arrangements, such as regular meetings between officials and communities.920  The 

current version of the OP, however, talks vaguely about participatory processes, which 

must be acceptable to the Bank.921  The current version also deals with supervision and 

monitoring in less detail than in the past, giving Bank officials wider discretion in both 

procedural and substantive issues.922 

As the World Bank operational guidelines are in some cases the only protection 

available to people affected by a project, this “watering-down” of language may have 

serious consequences.  This risk could be avoided through a greater “judicialisation” of 

the Panel — by expanding its jurisdiction to include assessment of the substantive quality 

of the standards.  International human rights norms in the scope of the relevant 

operational policy should be the benchmarks against which the “constitutionality” of the 

standards is assessed.  This “judicialisation” of the Panel should also entail the 

introduction of oversight powers over the measures taken to solve policy violations. 

The World Bank Operational Manual policies do not cover all the human rights 

issues likely to be affected by oil investments.  For example, as reported by international 

human rights NGOs, security forces employed by oil companies are a major source of 

human rights violations.923  This may be a practical problem in projects financed by the 

                                                 
919 Id. 
920 Id. 
921 World Bank OP 4.12: Involuntary Resettlement, supra note 690, § 7. 
922 The former World Bank OD provided for supervision during implementation through Bank missions 

and annual reviews of large-scale resettlement.  In-depth Bank reviews of midterm progress are also 

“highly desirable.”  World Bank OD 4.30: Involuntary Resettlement, supra note 690, § 31.  Finally, the 

project completion report submitted to the Operations Evaluation Department (OED) should evaluate 

resettlement and its impact on the standards of living of the resettlers and the host population.  Id. § 32. 

923 See, e.g., Amnesty International, Sudan: The Human Price of Oil ch. 3 (Human Rights Violations 

Committed in the Name of Oil, 2000), supra note 526; Human Rights Watch: The Price of Oil ch. 5 (The 

Environment), supra note 525; Letter from José Miguel Vivanco, Executive Director, Americas Division, 

Human Rights Watch to E. John Browne, Group Chief Executive, British Petroleum Company Plc., supra 

note 526. 
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IFC.  In 1999, the IFC granted a loan to Harken de Colombia Ltd., a subsidiary of the 

Texas-based Harken Energy Corp., to develop four oil fields in Colombia for export.924  

Prior to this granting, serious human rights violations issues arose in Columbia which 

were related to the involvement of private security forces in oil exploration.925  Therefore, 

an IFC-financed investment may need to address this question at some point.  However, 

how to make project sponsors abide by their own policies within the security area is still 

an issue for further study.  The development of voluntary auditing practices by the major 

oil companies may be a promising first step.  If auditing and reporting become standard 

practice in the industry, there would be some grounds upon which to incorporate 

representations and warranties into project finance.  In the financial field, it is customary 

to include representations of the type: “the annual accounts, as audited, reflect accurately 

the situation of the company.”  If human rights considerations, including private security, 

become a subject of reporting practices for corporations, it would be easier to create 

contractual conditions necessary to instil human rights protections.926 

Some other problems linked to business development may also have an impact on 

human rights.  Due to their condition of minority shareholders, the IFC and the MIGA 

may have less leverage than they otherwise might have.927  On many occasions, the two 

agencies are called to finance projects that have already started.  In such situations, the 

agencies must verify that the environmental and social assessments undertaken by the 

project sponsors conform to IFC/MIGA policies.928  In addition, the reinforcement of 

                                                 
924 Press Release, IFC, IFC Finances Development of Oilfields in Colombia (Sept. 1, 1999), at 

http://wbln0018.worldbank.org/ifcext/pressroom/ifcpressroom.nsf (last visited Feb. 9, 2004). 
925 British Petroleum became the target of NGO criticism when it was accused of employing paramilitary 

forces to protect its investment in Colombia.  See Amnesty International, Colombia: British Petroleum 

Risks Fuelling Human Rights Crisis through Military Training, (June 30, 1997), at 

http://web.amnesty.org/library/index/ENGAMR230441997 (last visited Feb. 9, 2004).  See also Vivanco 

Letter, supra note 526. 
926 One of the recommendations of the EIR process is that the IFC and MIGA check the human rights 

records of their clients.  Extractive Industries Review Final Report, Striking a Better Balance, supra note 

687 at 5. 
927 CAO Guidelines, supra note 803 (Introduction). 
928 IFC OP 4.01, supra note 761, at § 13. 
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independent monitoring bodies is critical, in order to guarantee that the review be 

genuine.   

The CAO has stressed the importance of a business model developing long–term 

relations and fostering standards beyond a “do no harm” policy.929  In fact, issues such as 

the prepayment of loans by project sponsors have arisen in practice.  In that event, the 

IFIs exit from the project, thereby releasing the borrower from its environmental and 

social commitments.  For example, this happened with the lending package granted by 

the IFC to the U.S. company BASIC for oil extraction in Guatemala.930  In cases where 

the loans are prepaid, it would be necessary to include contractual clauses requiring 

borrowers to report even after loan repayment, and to include guarantees (for example, 

penalty payments) to ensure their continuing compliance with environmental and social 

standards.931 

Finally, although the IFC and MIGA policies can be reinforced, some greater 

issues may prevent these institutions from adopting a serious monitoring role.  First, there 

may be a contradiction between their roles as investors and development agencies.  As 

Bergesen and Lunde point out, the World Bank raises its money in the capital markets, 

where the dominant criteria for lending is a project’s rate of return, calculated by 

conventional financial input/output analysis.932  Despite this, the role of the World Bank 

                                                 
929 The CAO observes that the IFC business model and related environmental and social review procedures 

provides for a more in-depth and longer-term relationship (and thus, for constructive engagement) between 

clients and project teams than MIGA.  See CAO, Extracting Sustainable Advantage?, supra note 804 at 34-

35. 
930 BASIC prepaid its loan in 1999.  Bowles et al., supra note 763. 
931 The Extractive Industries Review Final Report suggests the use of financial instruments such as 

performance bonds, mandatory insurance and fines.  See Striking a Better Balance, supra note 687 at 2. 
932 The Bank attained its prestige in Wall Street by being a very conservative lender (it concentrated its 

loans especially in infrastructure), and thus gained the AAA status that permitted it to borrow at the best 

possible conditions. Bergesen and Lunde, supra note 650 at 109. 
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Group’s institutions as development agencies with their anti-poverty strategies should be 

a priority for the poorest countries and populations.933 

Second, there is another potential contradiction — which was visible in the 

Chad/Cameroon Project — between the World Bank’s watchdog responsibilities and its 

lending role.  On some occasions, an unyielding application of the standards may lead to 

the abandonment of a commercial operation, yet, as an active lender, the World Bank 

Group must finance projects for its institutional survival.934  A good example of this 

contradiction would be the involvement of the IFC in a lending project to develop an 

oilfield affecting an indigenous community.  The indigenous community, apart from not 

being an oil consumer, would not be keen on modifying its traditional modus vivendi.  As 

an investor, the IFC would be interested in a quick and effective project cycle, and, as a 

lender, would also wish to further its clients’ interests.  However, the IFC has 

acknowledged that its clients are unhappy with its bureaucracy and slow project approval 

process.935  This illustrates that the enlargement of the World Bank’s role as a standard 

setter must be accompanied by the development of independent monitoring mechanisms 

with mandatory (as opposed to merely hortatory) powers that actually guarantee a reliable 

application of those standards. 

                                                 
933 The Bank’s lending in the social sector never exceeded 6%, although the Bank itself acknowledged that 

the long-term rate of return of social investment is high.  Tomaševski, supra note 904 at 67. 
934 The Extractive Industries Review Final Report indirectly takes note of this concern by stating that the 

World Bank Group institutions need to engage in serious reforms, including improvements and reinforced 

implementation of their safeguard policies and changes in the staff career incentives.  This includes 

substituting the emphasis on quantitative lending targets by rewarding contributions to compliance with the 

Safeguard Policies and maximising poverty alleviation impacts.  See Striking a Better Balance, supra note 

687 at 6. 
935 IFC and MIGA Toolkit, supra note 666 at 6.  Nevertheless, the fact is that the IFC is a transaction-

oriented agency, whereas the Bank is more strategic and policy oriented.  Whereas the average project 

cycle is only five to seven months at the IFC, it is eighteen to twenty-four months at the Bank.  See 

MICHELLE MILLER-ADAMS, THE WORLD BANK: NEW AGENDAS IN A CHANGING WORLD 59, 

112 (1999). 
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Closing Remarks 

Over the last four decades, the World Bank has extended its field of activities 

from mere project finance to cover economic and institutional reforms.936  Moreover, the 

number of expectations and demands made on the Bank by the international community 

is also growing exponentially.  As a result of these phenomena, the World Bank is now 

undergoing an identity crisis, because it is obliged to face conflicting goals.937  Due to 

these circumstances and for ideological reasons, the Bank has given ad hoc responses to 

particular human rights issues, rather than elaborating a coherent framework.  The role of 

international financial institutions in relation to human rights and their relations with the 

United Nations system needs to be the object of an overall reform.  This reform has broad 

implication and is well beyond the scope of this study.  Awareness of the need of this 

broad reflection should not be an obstacle, however, to the reinforcement and a more 

effective rule-based application of the World Bank’s own Operational Manual in the 

scope of its investments. 

The World Bank’s operational policies, procedures and practices, even if they do 

not use a human rights language, introduce basic human rights protections, such as 

consultation with affected populations.  In some cases, the application of these soft law 

mechanisms may be the only guarantee for affected populations.  The World Bank may 

also act as a trendsetter, with regard to both public and private entities.  These entities 

might eventually endorse, rather than reject, the operational standards, and might even 

apply them to projects not involving the Bank.938  Moreover, the World Bank has 

developed non-judicial procedures that may, on some occasions, be the only discussion 

forum provided to the affected populations.  In this respect, the World Bank’s policies 

                                                 
936 John Toye, Structural Adjustment: Context, Assumptions, Origin and Diversity, in STRUCTURAL 

ADJUSTMENT AND BEYOND IN SUB-SAHARAN AFRICA: RESEARCH AND POLICY ISSUES 19, 

29 (Rolph van der Hoeven & Fred van der Kraaij eds., 1994).  See generally  Miller-Adams, supra note 

935, at 73, 112; Cahn, supra note 663; Dasgupta, supra note 700. 
937 For a recent analysis of the Bank’s dilemmas, see Christopher L. Gilbert and David Vines, The World 

Bank: An Overview of Some Major Issues, in THE WORLD BANK: STRUCTURES AND POLICIES 10–

32 (C. Gilbert & D. Vines eds., 2000). 
938 Kingsbury, supra note 699 at 339. 
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could potentially become an incipient international administrative law, which would 

establish uniform benchmarks of protection in the development of natural resources.939 

Over many years, it has been the Bank’s policy to foster regimes and projects that 

favoured investors’ rights.  The other side of the coin has been addressed to a much lesser 

extent.  Yet, since the Bank states that sustainable growth and the empowerment of poor 

people are the two pillars of its current strategy of the fight against poverty, it is up to it 

to make these assertions credible.940  In order to foster responsible investment, the Bank 

must review its human rights policies, especially in relation to private investors.  The 

Bank must become a demanding lender, both in terms of the quality of the projects it 

finances and of the clients to which it serves.   

The review should affect all the phases of investment, from loan preparation to 

loan implementation and follow-up.  First, the human rights situation of the country 

should be the object of higher attention, since disregard of particular country 

circumstances may have irreparable consequences on the project’s success.  The drafting 

and approval of operational policies should pay attention to human rights instruments and 

be the object of “constitutionality” tests.  The Bank should reinforce compliance with its 

policies, since, so far, according to own internal reports, compliance has been 

unsatisfactory.941  Since the Inspection Panel has acquired credibility, the reinforcement 

of its monitoring powers could be a good step in this direction.  The Panel’s resources 

and powers should be extended so that it has an oversight on the implementation of 

remedial measures. 

                                                 
939 Id. at 323. 
940 See The World Bank Group Strategic Framework 7 (Jan. 2001) 

http://siteresources.worldbank.org/EXTABOUTUS/Resources/strategic.pdf last visited Feb. 9, 2004). 
941 For example, according to the Bank’s own internal reports, compliance with the Involuntary 

Resettlement Operational Directive has been unsatisfactory.  See Clark, supra note 798 at 5. 
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Chapter V.  Transnational Litigation in the Oil 

Sector 

Introduction 

Transnational litigation is emerging as a tool to hold human rights violators 

accountable when they cannot be judged in their country of origin.  Over the last few 

years, transnational justice in the field of human rights has regularly been in the 

headlines, as high profile cases, such as the Pinochet and Habre cases, demonstrate.  So 

far, however, these cases have been more effective in attracting publicity than in 

achieving effective punishment of the offenders or redress for the victims.  It is to be 

expected that transnational litigation will increase in the next few years, since lawsuits 

are multiplying in different jurisdictions and the main human rights organisations have 

opened specialised sections dedicated to transnational justice.942 

Through these processes, the victims of human rights abuses around the world 

seek comparable results through varied procedural models, tailored to the requirements of 

their own legal systems.943  Recent years have seen the emergence of a range of legal 

actions, often in private law in a form that challenges domestic judges with intricate webs 

of public and private law claims.944  Indeed, these actions are complicated, not only 

because they involve complex multijurisdictional sources and litigants but also raise 

issues about the interaction between different bodies of law (human rights law, public and 

private international law and constitutional issues) and the sources of legal rules.945  The 

feature common to all of them, however, is the emergence of the question as to what 

                                                 
942 For example, this is the case of Amnesty International (www.amnesty.org) and Human Rights Watch 

(www.hrw.org). 
943 Beth Stephens, Translating Filártiga: A Comparative and International Law Analysis of Domestic 

Remedies for International Human Rights Violations, 27 Yale J. Int’l L 1, 5 (2002). 
944 Mayo Moran, An Uncivil Action: The Tort of Torture and Cosmopolitan Private Law in TORTURE AS 

A TORT 661, 662 (Craig Scott ed., 2001). 
945 Id. at 664. 
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extent foreign legal systems should provide remedies to human rights violations that local 

systems fail to provide. 

This litigation is a reflection of two features of a varying  international legal 

landscape.  First, it reflects the growing attention being paid to non-state actors in 

international law and the expectation that their behaviour will be tested by norms 

previously directed at states and states’ agents.  Second, it represents another attack 

against the traditional principles of territorial sovereignty and the subjection of non-state 

actors to human rights norms only through indirect state responsibility.  These 

developments also show how the path towards a more horizontal application of human 

rights norms is plagued by complex political and legal uncertainties. 

Transnational litigation is a fundamental element of what Harold Koh called 

transnational legal process, “the theory and practice of how public and private actors -- 

nation-states, international organisations, multinational enterprises, non-governmental 

organizations, and private individuals -- interact in a variety of public and private, 

domestic and international fora to make, interpret, enforce, and ultimately, internalize the 

rules of transnational law.”946  Several commentators have described transnational 

litigation as a reflection of the globalisation process, in which transnational litigation 

would imply a move away from the state-centric paradigm and which will have a 

profound effect on human rights and international law.947 

Although corporations have been sued in a number of sectors, lawsuits have 

especially targeted the oil and mining industry.948  The US has been the preferred forum 

for most of the litigation against TNCs and almost the exclusive one for oil companies, 

due to the existence of the Alien Tort Claims Act, which provides a specific legal basis 

                                                 
946 Harold Hongju Koh, Transnational Legal Process, 75 Neb. L. Rev. 181, 183-184 (1996). 
947 Halina Ward, Securing Transnational Corporate Accountability Through National Courts: Implications 

and Policy Options, 24 Hastings Int'l & Comp. L. Rev. 451, 453-454 (2001).  William J. Aceves, 

Liberalism and International Legal Scholarship: the Pinochet Case and the Move Toward a Universal 

System of Transnational Law, Harv. Int’l L. J. 129, 171 (2000). 
948 See ICHRP, Beyond Voluntarism: Human Rights and The Developing International Legal Obligations 

of Companies, supra note 170 at 103-105. 
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for extraterritorial civil jurisdiction.949  Commentators also point at the US procedural 

devices that make this litigation logistically possible or at least more favourable to 

plaintiffs, such as no penalties for losing (as opposed to the mechanism used in 

continental systems), contingency fees, punitive damages, default judgments, (in 

absentia, if the defendant was served process in the US but then left) and rules about 

discovery.950  Outside the US, transnational developments in the oil sector have been 

sparse.  Following the adoption of the Belgian Law on universal jurisdiction on 

international crimes, a number of victims of human rights violations in Burma filed a 

lawsuit against Total and two of its top executives accusing them of complicity in the 

abuses.951  Another criminal action in connection with forced labour in Burma has also 

been attempted in France.952 

All the oil majors have been the object of lawsuits under the Alien Torts Claims 

Act (ATCA).953  In a decision considered a landmark case, Doe I v. Unocal Corp., a 

                                                 
949 See text accompanying notes 957-998. 
950 Stephens, Translating Filártiga: A Comparative and International Law Analysis of Domestic Remedies 

for International Human Rights Violations, supra note 943 at 14-16. 
951 Another case in a civil law jurisdiction is the case brought in Quebec against Cambior.  The case was 

brought in the province of Quebec against a Canadian mining company whose operations in Guyana had 

allegedly lead to widespread damage.  While this claim was unsuccessful on jurisdictional grounds, the 

court’s decision suggested that other claims tailored to cross the initial jurisdictional hurdles might be more 

successful.  Recherches Internationales Quebec v. Cambior Inc., [1998] Q.J. No. 2554, para. 82 (Quebec 

Super. Ct. Aug. 14, 1998) (unedited judgment). 
952 See the discussion infra.  The development of transnational cases also opens the door for a broader 

assertion of corporate accountability in host state courts.  After almost ten years of litigation in the US, the 

Aguinda v. ChevronTexaco case is being heard in the in the Superior Court of Sucumbios in the 

Ecuadorian Amazon.  A distinguishing feature of the litigation is that any judgment imposed in Ecuador is 

enforceable against ChevronTexaco's assets in the U.S. via the District Court of New York, where the case 

was originally filed.  See Steven R. Donziger, Rainforest Chernobyl: Litigating Indigenous Rights and the 

Environment in Latin America, 11 No. 2 Hum. Rts. Brief 1 (2004). 
953 For a history of ATCA litigation prior to Filártiga, see Kenneth C. Randall, Federal Jurisdiction over 

International Law Claims: Inquiries into the Alien Tort Claims Statute, 18 N.Y.U. J. Int'l L. & Pol. 1, 4-5 

nn.15-17 (1985).  Research into the history of the ATCA indicates that it originally was part of a dual 

approach to violations of the law of nations, criminal penalties to punish the wrongdoers and civil damages 
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District Court judge in California held in 1997 that a private corporation’s complicity in 

governmental human rights abuses could be actionable under the ATCA.954  Although at 

the time of writing, there has not been any judgment on the merits, courts have declared 

that, as a matter of principle, companies can be held accountable in tort for their 

complicity in human rights violations. 

The developing character of this field limits the adoption of definitive 

conclusions.  Even if there has not been any judgment with regard to substance on ATCA 

claims, an analysis of these claims is relevant for a number of reasons.  They underscore 

some of the most problematic human rights issues affecting the responsibility of oil 

companies vis-à-vis their stakeholders, and more concretely, with regard to host 

communities.  They also evidence the close interaction between oil companies and the 

state, notably concerning the use of security forces.  The emergence of transnational 

lawsuits also shows the technical difficulties of holding corporations accountable, since 

the current articulation of private and public international law permits the existence of 

responsibility voids. 

This litigation not only contributes to blurring the limits between national and 

international law, but also challenges a number of other established legal categories.  The 

use of tort remedies against international crimes leads to the intermingling of the 

categories of civil and criminal law and of public and private international law.  

Transnational lawsuits also show the shortcomings of the traditional tenets of corporate 

law, i.e., the division of the economic corporate entity in a number of different legal 

entities and the application of the principle of limited responsibility to each of them.  The 

division of corporate personality across borders leads to a number of jurisdictional and 

choice of law problems that jeopardise accountability.  However, in some cases, courts 

have gone beyond formal legal structures in the interest of material justice, rejecting 

arguments by companies with regard to forum non conveniens, lack of jurisdiction and 

                                                                                                                                                 
to compensate the injured party.  When the ATCA was adopted, violations of the law of nations were 

considered common law crimes and torts were their civil counterpart.  Beth Stephens, Conceptualizing 

Violence under International Law: Do Tort Remedies Fit The Crime?, Albany L. Rev. 579, 594 (1997). 
954 Doe I v. Unocal Corp., 963 F.Supp. 880 (9th Cir.). 
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lack of responsibility by subsidiaries.  Therefore, these lawsuits also open the question of 

the extent to which judicial organs should push the development of international law 

when states have refused to do so via treaties.  Finally, it also gives rise to delicate 

international policy issues since the multiplication of these lawsuits has as a de facto 

consequence that courts in the First World qualify and attach legal consequences to 

events occurring in developing countries. 

Given the scope of this thesis, this chapter will focus mainly on the civil tort 

lawsuits that have been filed against oil companies in the last few years.  Since the US 

has been the home of these lawsuits, they represent a very particular feature of the US 

litigation system: the use of private law devices for public policy goals.955  The insertion 

of international human rights questions into the US legal system also raises specific 

issues pertinent to American or common law, such as the forum non conveniens doctrine.  

Cases in civil law jurisdictions have developed on the criminal rather than on the civil 

side.  However, the discussion is likely to be continuously updated in the next few years 

since the filing of lawsuits in civil law countries may lead to the consideration of other 

questions, such as the connection between criminal and civil procedures.956 

5.1. ATCA Litigation against Oil Companies 

The ATCA confers subject-matter jurisdiction on US federal courts when an alien 

sues for a tort only when it was committed in violation of the "law of nations" or a treaty 

of the United States.957  Legal literature has widely illustrated how the ATCA was 

adopted in 1789 as part of the Judiciary Act and that it remained dormant until 1980, 

                                                 
955 See Abram Chayes, The Role of the Judge in Public Law Litigation, 89 Harv. L. Rev. 1281 (1976). 
956 In the European Union, the debate on corporate social responsibility abroad raises the question of the 

application of the rules of Council Regulation 44/2001 (formerly the Brussels Convention) tort liability for 

human rights violations taking place outside the EU.  For an exploration of the potentialities offered by 

European Law instruments in this regard, see De Schutter, supra note 140. 
957 28 U.S.C.A. § 1350. 
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when it was used to sue a Paraguayan official accused of the torture and death of Joelito 

Filártiga, a seventeen-year-old boy as a reprisal for the political activities of his father.958 

After Filártiga v. Peña-Irala, ATCA cases dealt mostly with foreign officials 

accused of torture.959  From the mid-1990s, a significant development took place in the 

ATCA’s history: it started to be used steadily against non-state actors.  In Kadic v. 

Karadzic, a group of Bosnian citizens sued Radovan Karadzic for his role in the crimes 

against humanity committed during the conflict in Former Yugoslavia.960  The court in 

Kadic held that a non-state action could also constitute an actionable tort in violation of 

the law of nations. During the past decade, human rights activists have used the ATCA 

against an increasing number of major oil and extractive industries. 

The Bush Administration has been actively opposing the Filártiga interpretation, 

according to which, the ATCA grants jurisdiction to US federal courts in cases 

concerning the violation of international human rights.  This attack has been based 

mainly on two arguments.  First, the Bush Administration challenges the modern 

interpretation of the ATCA, according to which, the statute would cover human rights 

violations.961  Second, the Administration argues that ATCA cases constitute a threat to 

US foreign policy.962  The ATCA, as a human rights tool went through a decisive test in 

the Alvarez-Machain case.  The US Drug Enforcement Administration planned and 

funded the kidnapping Dr. Humberto Alvarez-Machain, a Mexican citizen, to bring him 

to trial in the US for his alleged participation in the torture and murder of one of its 

                                                 
958 For a historical analysis of the drafters’ original intention, see Anne-Marie Burley, The ATCA and the 

Judiciary Act of 1789: A Badge of Honor, 83 Am. J. Int’l L. 461 (1989). 
959 See Siderman de Blake v. Republic of Argentina, 965 F.2d 699, 712 (9th Cir. 1992) (holding that the 

proper place for adjudication for this matter was in an international forum addressing human rights, not a 

federal court of the United States of America) and Xuncax v. Gramajo, 886 F. Supp. 162 (D. Mass. 1995) 

(judgment against Guatemalan general for widespread abuses, including the kidnapping and torture of U.S. 

nun Diana Ortiz). 
960 Kadic v. Karadzic, 70 F. 3d. 232, 241-244 (2nd. Cir. 1995), 64 USLW 2231. 
961 Beth Stephens, Upsetting Checks And Balances: The Bush Administration's Efforts To Limit Human 

Rights Litigation, 17 Harv. Hum. Rts. J. 169, 182 (2004). 
962 Id. 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 251

agents.  Alvarez-Machain was acquitted and then brought an alien tort suit, claiming that 

the kidnapping violated the law of nations.  Although the Supreme Court held that in the 

case at stake, Dr. Alvarez-Machain was not entitled to a remedy under the ATCA 

statute,963 it accepted that the reference in ATCA to the “law of nations” could cover 

norms of international law universally accepted today, as opposed to the “law of nations” 

as understood when the ATCA was adopted.964  The Supreme Court called for “judicial 

caution” in the appreciation of the term “law of nations” in the future but leaves the door 

open for federal courts to take into account the evolution of what is understood as 

recognised international law.965 

Most ATCA lawsuits against oil companies concern the acquiescence or 

complicity of oil companies in governmental repression.  The litigation against Unocal in 

the District Court of California is probably one of the cases that have raised most 

expectations, given the extremely repressive character of the Burmese military junta and 

the massive scale of the human rights violations committed during the construction of a 

pipeline through Burmese territory.  This protracted process started in 1996, when two 

lawsuits were filed against Unocal and Total, Myanmar Oil, the Myanmar military and 

Unocal’s president and CEO.966  In the lawsuits, Burmese plaintiffs argued that they were 

subject to forced labour for the construction of a pipeline in which Unocal had a 

substantial stake.  In the furtherance of the labour program, local populations were 

allegedly subject to murder, rape and torture.  Unocal was accused, not just of being 

aware and benefiting from these violations but also of facilitating them through the 

provision of logistical support to the military.967  The District Court asserted its subject-

                                                 
963 Sosa v. Alvarez-Machain et al., 542 U.S. 1, 44-45 (2004). 
964 Id. at 34-37. 
965 Id.  See the discussion in pages 31-34 of the judgment.  Subsequently, the South District Court of New 

York accepted defendants’ motion to dismiss in the ATCA lawsuit against business having done business 

in apartheid South Africa.  The ruling was based on a very narrow reading of Sosa v. Alvarez Machain.  

See In re: South African Apartheid Litigation, 346 F. Supp. 2d 538 (S.D.N.Y., 2004).  See especially the 

paragraphs of the judgment dealing with the “aiding and abetting” test.  Id. at 550-551. 
966 See Nat'l Coalition Gov't of the Union of Burma v. Unocal, Inc., 176 F.R.D. 329, 334 (C.D.Cal.1997) 

and. Doe v. Unocal Corp., 963 F.Supp. 880, 883 (C.D.Cal.1997). 
967 Id. 
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matter jurisdiction under the ATCA and observed that some of the plaintiffs had adduced 

sufficient evidence to state a claim under this law.968  However, the District Court 

dismissed the claims against the Myanmar military and Myanmar Oil on the grounds that 

these defendants were entitled to immunity pursuant to the Foreign Sovereign Immunities 

Act.969  The District Court later denied the Doe-Plaintiffs motion for class certification 

and dismissed their claims against Total for lack of personal jurisdiction.970 

In August 2000, the District Court put an end to the process, granting Unocal's 

consolidated motions for summary judgment on all of Plaintiffs' remaining federal claims 

in both actions.971  However, the Doe-Plaintiffs appealed and, in September 2002, the 

Court of Appeals of California reversed the District Court’s judgment, allowing the 

continuation of the lawsuit against Unocal with respect to the ATCA charges of forced 

labour, murder, and rape but not with respect to those of torture.972  The Court suspended 

its decision pending the Supreme Court’s ruling on the Alvarez-Machain case.  In 

December 2004, Unocal announced its decision to settle the lawsuit.  At the time of 

writing, the terms of the settlement had not been disclosed, although a Unocal’s statement 

mentioned that it would compensate plaintiffs and provide funds for development, health 

education and human rights protection programmes.973 

Other lawsuits against oil majors have followed the Unocal claim.  Even though 

Shell’s headquarters are situated in the UK and the Netherlands, it was sued in the US in 

                                                 
968 See Doe v. Unocal Corp., 963 F.Supp. 880 (C.D. Cal. 1997). 
969 See Doe v. Unocal Corp., 963 F.Supp. 880 (C.D. Cal. 1997). 
970 See Doe I v. Unocal Corp., 67 F.Supp.2d 1140 (C.D.Cal.1999); Doe I v. Unocal Corp., 27 F.Supp.2d 

1174 (C.D.Cal.1998), aff'd 248 F.3d 915 (9th Cir.2001). 
971 See Doe I v. Unocal Corp., 110 F.Supp.2d 1294 (9th Cir.2000) ( "Doe/Roe II "). 
972 John Doe I v. Unocal Corp.  2002 WL 31063976 (9th Cir. Cal.).  The Court of Appeals, however, 

affirmed the District Court's dismissal of all of the Doe- Plaintiffs' claims against the Myanmar Military 

and Myanmar Oil on sovereign immunity grounds. 
973 The settlement will end the pending trials at both federal and state levels.  Jim Lobe, Foreign Crimes 

Come Home to the US, Asia Times on Line (Dec. 16, 2004) and Anthony J. Sebok, Unocal Announces It 

will Settle a Human Rights Suit (Jan. 10, 2005) at www.findlaw.com (last visited Jan. 29, 2005). 
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connection with human rights violations carried out in the Niger Delta.974  Wiwa v. Shell 

was brought by a small number of plaintiffs closely related to the Ogoni leaders executed 

in 1995. 

The complaint against Shell alleged that plaintiffs and their close relatives were 

imprisoned, tortured, and killed by the Nigerian government in violation of the law of 

nations at the instigation of Shell, in reprisal for their political opposition to this 

multinational’s oil exploration activities.975  The movement’s leaders were repeatedly 

arrested, detained and tortured by the Nigerian government because of their leading role 

in the protest.  In 1995, Ken Saro-Wiwa and John Kpuinen were hanged, along with other 

Ogoni leaders, after being convicted of murder by a special military tribunal, on the basis 

of evidence fabricated against them in a process in which they were not afforded the legal 

protections required by international law.976 

                                                 
974 Royal Dutch and Shell Transport are incorporated and headquartered in The Netherlands and in the UK, 

respectively.  The two jointly control and operate the Royal Dutch/Shell Group, a vast, international, 

vertically integrated network of affiliated but formally independent oil and gas companies. Among these 

affiliated companies is Shell Petroleum Development Company of Nigeria, Ltd. ("Shell Nigeria"), a 

wholly-owned Nigerian subsidiary that engages in extensive oil exploration and development activity in the 

Ogoni region of Nigeria.  Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88, 92 C.A.2 (N.Y.) 2000, cert. 

denied, 532 U.S. 941 (2001). 
975 Id.  According to the complaint, Shell Nigeria coercively appropriated land for oil development without 

adequate compensation, and caused substantial pollution of the air and water in the homeland of the Ogoni 

people. A protest movement arose among the Ogoni. Ken Saro-Wiwa was an opposition leader and 

President of the Movement for the Survival of the Ogoni People (MOSOP); John Kpuinen was a leader of 

the MOSOP's youth wing.  The complaint further alleged that plaintiff Owens Wiwa (Saro-Wiwa's brother) 

was illegally detained by Nigerian authorities, that plaintiff Jane Doe was beaten and shot by the Nigerian 

military in a raid upon her village, and that Saro-Wiwa's family-including Ken Saro-Wiwa's 74-year-old 

mother-were beaten by Nigerian officials while attending his trial.  For a review of the oil exploitation 

conflict in Nigeria, see Sigrun I. Skogly, Complexities in Human Rights Protection: Actors and Rights 

Involved in the Ogoni Conflict in Nigeria, 15/1 Neth. Q. Hum. Rts. 47 (1997). 
976 Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88, 92 C.A.2 (N.Y.) 2000, cert. denied, 532 U.S. 941 

(2001). 
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Wiwa v. Shell also raises the question of the degree of a company’s active and 

passive involvement to be considered an accomplice in human rights violations.  In fact, 

Shell was not only accused of benefiting from the dealings of a repressive regime but also 

of recruiting the Nigerian police and military to attack local villages and suppress the 

organised opposition to its development activity and of fabricating evidence for the 

Ogoni activists trial.977  Although the Court of the South District of New York (SDNY) 

found that it had personal jurisdiction over Shell, even if it was based in The Netherlands 

and in the UK, it dismissed the lawsuit on forum non conveniens grounds.  However, the 

Court of Appeals carried out a forum non conveniens analysis more sympathetic to 

plaintiff’s concerns and remanded the case to the District Court for further 

proceedings.978  In a victory for the plaintiffs, the SDNY court rejected the defendants’ 

motion to dismiss with respect to most of the claims, declaring that the lawsuit could go 

ahead.979 

Shell has not been the only company to be sued in relation to Nigeria.  In May of 

1999, victims of gross human rights abuses associated with Chevron's oil production 

activities in the Niger Delta filed an ATCA claim against Chevron in a District Court in 

San Francisco.  The case was based on two incidents: the shooting of peaceful protestors 

at Chevron's Parabe offshore platform and the destruction of two villages by soldiers in 

Chevron helicopters and boats.  The victims were either murdered or injured by gunfire 

during the attacks, burned in a fire that happened during the attack, or tortured by the 

police thereafter with the complicity or at the suggestion of Chevron.980  Chevron moved 

to have the case dropped, arguing that it should be heard in Nigeria, that the crimes did 

                                                 
977 Id. 
978 Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88, 93 C.A.2 (N.Y.) 2000, cert. denied, 532 U.S. 941 

(2001). 
979 Wiwa v. Royal Dutch Petroleum Co., 2002 WL 319887 (S.D.N.Y.). 
980 In the Spring of 2000, the Court rejected Chevron's request to dismiss the case. Chevron had argued that 

Nigeria was the proper forum for the dispute. It had also argued that the claims arising out of the Parabe 

incident did not allege violations of international law because the Plaintiffs were trespassing on the 

platform and that litigation of the Parabe claims would interfere with U.S. foreign policy vis-à-vis Nigeria. 

The Court concluded that none of these assertions warranted dismissal of the case at this early stage of the 

proceedings. 
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not violate international law, and that the corporation could not be held responsible for 

actions by its Nigerian subsidiary.981  The U.S. District Court in San Francisco, denied 

the motions, and in March 2004 found that ChevronTexaco could be held liable for its 

subsidiary's activities.982 

This case also reflects the problem of the provision of material support to armed 

forces.  The complaint contains allegations of both direct and indirect participation in the 

abuses, through the involvement of Chevron’s security personnel and equipment in each 

of the attacks and through acting in concert with the Nigerian military and police to plan, 

order and execute the attacks, the payment of funds to the military and police for the 

attacks and the purchase or lease of equipment and materials, including ammunition, used 

in the commission of the violations. 

Doe v. Exxon Mobil provides another example of corporate activity in connection 

with security and human rights abuses.983  In their complaint, plaintiffs make the 

connection between repression, corruption and oil exploitation.  Given the extreme 

unpopularity of the Suharto regime, and the public knowledge that Mobil had given 

shares to the Suharto family, heavy security, provided by the Indonesian National Army, 

was an essential element in the Arun project.984  In this case, corporate complicity issues 

also arose in relation to the acquiescence and provision of logistical support to repressive 

activities, such as the construction of buildings and supplies for military barracks (used 

by the military to interrogate, torture and murder civilians), provision of heavy equipment 

used by the military to dig mass graves to bury victims and the construction of roads used 

to transport the victims.985  The plaintiffs point out the continued acquiescence of Exxon 

                                                 
981 Jennifer Huang , U.S. Courts Tackle Foreign Abuses: Energy corporations question 'law of nations,' 

(Aug. 2004) at www.business.humanrights.org (last visited Aug. 30, 2004). 
982 Larry Bowoto et al. v. Chevron Texaco Corp. et el., No. 99-2506 (D. North Cal., Mar. 22, 2004) (order 

denying defendants’ motion for summary judgment on phase I). 
983 John Doe I et al. v. Exxon Mobil Corporation; Exxon Mobil Indonesia Inc., Mobil Corporation; Mobil 

Oil Corporation and Pt Arun LNG Co., Complaint for Equitable Relief Damages, U.S. Dist. Ct. D.C., June 

11, 2001. 
984 Id. § 41 
985 Id. § 42. 
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Mobil, since, even if it was not aware of the violations at the moment in which they were 

committed, it nevertheless learned about them afterwards and yet, continued to use the 

same troops and even demanded an increase in their number, despite the warnings of 

human rights groups.986  The US State Department expressed its strong opposition to 

adjudication, arguing that the it would affect essential US interests, including the counter-

terrorist fight.987  At the time of writing, a decision by the District Court is pending.  The 

Court has delayed ruling for almost two years but now has requested briefings from both 

sides, on how the Alvarez-Machain case will affect the ruling.988 

The contested alliance between Talisman and the government of Sudan has not 

been free from judicial activity either.  Plaintiffs alleged that Talisman aided, abetted and 

facilitated ethnic cleansing by the Sudanese army to “clear and protect” areas around 

Talisman oil concessions.989  The SDNY Court recently denied Talisman’s motion to 

dismiss on the basis of lack of jurisdiction and the trial is currently in the discovery 

stage.990 

Litigation brought on grounds other than widely recognised international crimes 

has not been successful.  From 1993, a series of lawsuits were initiated against Texaco, in 

relation to the environmental and health consequences of its oil exploitation activities in 

Ecuador and Peru.991  Texaco was accused of polluting the rain forests and rivers in 

                                                 
986 On March 9, 2001, Exxon Mobil shut down most of the Arun project because the TNI could no longer 

guarantee the security of the facilities.  Id. at par. 47. 
987 Letter from William H. Taft, Legal Adviser to the US Department of State to judge Louis Oberdorfer, 

US. District Court for the District of Columbia, (Jul. 29, 2002).  The interests mentioned were the fight 

against international terrorism and the protection of US vital business concerns. 
988 Huang, supra note 981. 
989 Presbyterian Church of Sudan v. Talisman Energy Inc., 244 F. Supp. 2d 289 (S.D.N.Y. 2003). 
990 Presbyterian Church of Sudan v. Talisman Energy Inc., 2004 U.S. Dist. LEXIS 17030 (Aug. 27, 2004). 
991 For a study of the Texaco case, see generally Judith Kimerling, Recent Development: The 

Environmental Audit of Texaco's Amazon Oil: Environmental Justice or Business as Usual?, 7 Harv. Hum. 

Rts. J. 199, 202 (1994).  Whether the Ecuadorian government has improved its citizens’ living conditions 

has been contested.  In 1970, prior to the massive oil extraction, Ecuador’s national debt amounted to less 

than $ 300 million.  Twenty years later, it amounted to more than $ 12 billion.  See also Peggy Rodgers 
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Ecuador and Peru during oil exploitation activities in the Ecuadorian region of Oriente 

between 1964 and 1992.  In particular, the plaintiffs alleged that Texaco had improperly 

dumped large quantities of toxic by-products of the drilling process in local rivers, 

contrary to the prevailing industrial practice of pumping them into emptied wells.  The 

elimination of toxic substances through other improper means, such as burning, dumping 

them directly into landfills and spreading them on the local dirty roads also provoked 

environmental damage.992  As a consequence, a large number of residents in the region of 

Oriente and of the Peruvian region situated downstream from Ecuador’s Oriente region 

had experienced physical injuries, including poisoning and the development of pre-

cancerous growths.993 

The Texaco complaints were articulated in three different lawsuits.  In Sequihua v. 

Texaco, a class action sought an injunction requiring defendants to return the land to its 

former condition and the imposition of a trust fund to be administered by the court.  This 

case was dismissed in 1993 on forum non conveniens grounds, international comity and 

the failure to join the Republic of Ecuador and Petroecuador as indispensable parties.  In 

the Court’s opinion, their absence would make it impossible to grant the relief sought by 

plaintiffs.994  Then, two putative class actions were filed in the SDNY.  Aguinda v. 

Texaco was filed in Nov. 1993, on behalf of 30,000 inhabitants of the Oriente region.  In 

December 1994, another class action was brought on behalf of at least 25,000 residents of 

Peru, Ashanga Jota v. Texaco.  Both complaints alleged that Texaco’s activities in 

Ecuador were designed and controlled through its operations in the US.995 

Aguinda and Ashanga were dismissed on the same grounds as Sequihua v. 

Texaco.  However, another factor complicated the picture in the meantime, since the 

government of Ecuador changed its position and filed a motion to intervene in the cases 

                                                                                                                                                 
Kalas, The Implications of Jota v. Texaco and the Accountability of Transnational Corporations, 12 Pace 

Int’l L. Rev. 47, 49 (2000). 
992 Jota v. Texaco, Inc., 157 F.3d 153, 155-156, C.A.2 (N.Y.) 1998. 
993 Id. 
994 847 F.Supp. 61 (S.D. Texas, 1994). 
995 Jota v. Texaco, Inc., 157 F.3d 153, 159, C.A.2 (N.Y.), 1998. 
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in support of the plaintiffs.  Nevertheless, the District Court refused to reconsider the 

case.996 

On appeal, the Court of Appeals challenged the forum non conveniens analysis of 

the District Court because it had failed to obtain a commitment by Texaco to submit to 

the jurisdiction of the Ecuadorian court and had relied too heavily on Sequihua v. Texaco, 

without taking into consideration the new factors of the case, such as the change of 

position of the Ecuadorian government and the allegation that the decisions had been 

controlled from the Texaco headquarters in New York.997  Nonetheless, this litigation did 

not survive a second forum non conveniens grounds dismissal, confirmed by the Court of 

Appeals.998 

5.1.1. Torts Constituting a Violation of the Law of Nations 

Since the ATCA provides a legal basis for an alien to sue in tort only for a 

violation of the law of nations or a treaty of the United States, a review of what the 

ATCA courts consider a violation of the “law of nations” is useful to analyse what 

standards will American courts apply to corporate responsibility.999  In this field, federal 

(circuit courts) have taken the lead, whereas, prior to Sosa v. Alvarez-Machain et al., the 

US Supreme Court maintained a very hands-off approach to the adjudication of 

international human rights action in US courts.1000  Sosa v. Alvarez-Machain does not 

                                                 
996 Jota v. Texaco, Inc., 157 F.3d 153, C.A.2 (N.Y.), 1998. 
997 Id. at 159. 
998 See infra text accompanying notes 1056-1068. 
999 For a general overview of ATCA lawsuits against corporations in the late nineties, see Beth Stephens, 

Corporate Accountability: International Human Rights Litigation Against Corporations in US Courts, in 

Kamminga and Zia-Ziarifi (eds.), supra note 169 at 209 et seq. 
1000 Michael Swan, International Human Rights Tort Claims and the Experience of United States Courts: 

An Introduction to the US Case Law, Key Statutes and Doctrines in Scott (ed.), supra note 944 at 65, 66-

67.  There are at least five possible sources for statutory subject-matter jurisdiction in international human 

rights cases.  The ATCA is by far the most important but the others are the Foreign Sovereign Immunity 

Act (FSIA), Federal Question Jurisdiction, Diversity Jurisdiction, and the Torture Victim Protection Act 

(TVPA).  The Supreme Court denied a certiorari in the Kadic case.  In 1992, Congress passed the Torture 

Victim Protection Act, endorsing Filártiga’s interpretation of torture as a violation of the law of nations and 
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provide a definition of which torts constitute a violation of the law of nations but set 

down a very high barrier for international norms to meet the test: “federal courts should 

not recognize private claims under federal common law for violations of any international 

law norm with less definite content and acceptance among civilized nations than the 

historical paradigms familiar when § 1350 was enacted.”1001 

As Swan points out, courts have had a marked preference for the term “law of 

nations” as opposed to “a treaty of the United States.”1002  One commentator has pointed 

out four several possible standards for reading the “law of nations” clause according to 

the ATCA.1003  The broadest possibility would be not just to restrict the interpretation to 

customary international law but also to create new law.  This possibility was noted by 

Filártiga but never applied.1004  The second possibility was the option taken by Filártiga, 

which identified the “law of nations” with customary international law.1005  In post-

Filártiga cases, courts started to read the term “law of nations” more narrowly.1006  Most 

ATCA cases, equated the “law of nations” to those norms that are “universal, definable 

and obligatory.”1007  A norm reunites these conditions when (1) no state condones the act 

in question and there is a recognisable "universal" consensus of prohibition against it; (2) 

there are sufficient criteria to determine whether a given action amounts to the prohibited 

                                                                                                                                                 
the provision by US federal courts, of a jurisdiction in which to provide relief to victims.  The TVPA 

extends jurisdiction to US victims of torture.  Nevertheless, this regime has not been extended to other 

violations of the law of nations. 
1001 Sosa v. Alvarez-Machain et al., 542 U.S. 38 (2004). 
1002 Id. at 90. 
1003 William S. Dodge, Which Torts in Violation of the Law of Nations?, 24 Hastings Int’ l and Comp. L. 

Rev. 351, 356 (2001). 
1004 Filártiga v. Peña Irala, 630 F.2d 876, 881 (C.A.N.Y. 1980). 
1005 Filártiga defined the law of nations as “it is only where the nations of the world have demonstrated that 

the wrong is of mutual and not merely, several concern, by means of express international accords that a 

wrong generally recognized becomes an international law violation within the meaning of the statute.”  Id. 

at 888. 
1006 Dodge, supra note 1003 at 356. 
1007 Id. at 354.  The specific, universal and obligatory standard is the position adopted by Wiwa v. Shell 

2002 at 15. 
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act and thus violates the norm; and (3) the prohibition against it is non-derogable and 

therefore binding at all times upon all actors.1008  An even narrower reading would be to 

restrict violations of the “law of nations” to contraventions of ius cogens norms.  

Although the limitation of the violations of the law of nations only to ius cogens 

contraventions is a minority position, courts tend to ensure that the violations of the “law 

of nations” considered actionable under ATCA are also contraventions of ius cogens 

norms.1009 

To date, ATCA courts have recognised the customary international law status of 

only a limited number of norms, including torture, crimes against humanity, war crimes, 

genocide, disappearances, summary executions, arbitrary detention, forced labour, cruel, 

inhuman and degrading treatment, and the rights to life and to peaceful assembly and 

expression.1010  These violations have all been invoked in the cases against oil companies. 

By contrast, environmental torts, such as dumping wastes, have not been 

recognised by ATCA courts as part of the “law of nations.”  In Beanal v. Freeport 

McMoran, the District Court concluded that the violations of the international 

environmental principles alleged by plaintiffs - the polluter pays principle, the 

precautionary principle and the proximity principle- did not constitute international torts 

for which there was universal consensus in the international community as to their 

binding status and their content.1011  This opinion was confirmed on appeal, in a judgment 

declaring that the “international law of the environment merely referred to a general 

sense of environmental responsibility and state abstract rights and liberties, devoid of 

articulate or discernible standards and regulations to identify practices that constitute 

international environmental abuses or torts” and that “federal courts should exercise 

extreme caution to adjudicating environmental claims under international law to ensure 

                                                 
1008 Xuncax v. Gramajo, 886 F. Supp. 162 (D. Mass. 1995). 
1009 Dodge, supra note 1003 at 352.  This is a misreading of Siderman and Blake and is the standard applied 

by Trajano.  Swan, supra note 1000 at 91. 
1010 See BETH STEPHENS AND MICHAEL RATNER, INTERNATIONAL LITIGATION IN US 

COURTS 79-94 (1996). 
1011 Beanal v. Freeport McMoran, 969 F.Supp., 362, 384 (5th Cir. 1997). 
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that environmental policies of the US do not displace environmental processes of other 

governments.”1012 

5.1.2. Action “Under Color of Law” and Private Action 

ATCA litigation shows that non-state actors can be defendants in ATCA suits for 

violations of the law of nations.  In fact, the pre-Filártiga cases concerned non-state 

actors.1013  In most human rights violations, it is necessary for non-state actors to have 

acted in complicity with the state.1014  To ascertain whether non-state actors can be held 

responsible for human rights violations, ATCA courts have used the notion of “action 

under color of law” developed in US constitutional jurisprudence concerning private 

involvement in the deprivation of civil rights.  A private individual acts “under color of 

law” when he acts “together with state officials or with significant state aid.”1015  The 

relevant test in this case is the "joint action" test, under which private actors are 

considered state actors if they are "wilful participant[s] in joint action with the State or its 

agents."1016  However, in a reduced number of crimes, genocide, slavery and crimes 

against humanity, it is not necessary to act “under the color of the law” to be held 

responsible in tort.1017 

The court in Kadic v. Karadzic held that genocide, war crimes and slave trading 

did not require state action for ATCA liability to apply.  However, Kadic included a twist 

facilitating the actionability of certain cases.  This case found that acts of rape, torture 

and summary execution per se were proscribed by international law only when 

                                                 
1012 Beanal v. Freeport-McMoran, Inc, 197 F.3d 161, 167, C.A.5 (La.) 1999.  Not as successful to be 

considered a tort in violation of the law of nations.  See Jota, Aguinda and Beanal v. Freeport.  For a 

critique of Beanal v. Freeport-McMoran, Inc, see Richard Herz, Litigating Environmental Abuses Under 

the ATCA: A Practical Assessment, 40 Va. J. Int’l L. 545 (2002). 
1013 See Bolchos v. Darrel, 3 F. Cas. 810 (D.C.D.S.C. 1795); Adra v. Clift, 195 F. Supp. 857 (D. Md. 1961). 
1014 See Swan, supra note 1000 at 92-94. 
1015 Kadic v. Karadzic at 245.  The relevant standard is that enshrined in 42 U.S.C. § 1983.  See Swan, 

supra note 1000 at 92-93. 
1016 Wiwa v. Shell, Wiwa v. Royal Dutch Petroleum Co., 2002 WL 319887 (S.D.N.Y.) at 13. 
1017 Kadic v. Karadzic, 70 F. 3d. 232, 241-244 (2nd. Cir. 1995), 64 USLW 2231. 
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committed by state officials or “under color of law” when they were committed in 

isolation.  However, when committed in the furtherance of crimes that did not require 

state action (genocide or war crimes), they were are also actionable under the ATCA 

without the state action requirement.1018 

This dicta has been important in the Doe v. Unocal saga because, on its basis, the 

Court of Appeals has declared that corporations may be directly liable for acts other than 

forced labour without the need for state action.  The Court decided that the forced labour 

practised in connection with the pipeline construction did not require any state 

involvement to be actionable under the ATCA.  Plaintiffs also alleged that the Burmese 

armed forces had murdered, tortured and raped the inhabitants of the Tenasserim region 

during the construction of the pipeline.  To the Court, these crimes, which would 

normally require state action to be considered as ATCA torts, did not need this when they 

were committed in the furtherance of slave labour and genocide.  This reasoning may not 

be so significant in this concrete case, since all these acts were carried out directly by a 

public army and plaintiffs sought to establish a complicity link between Unocal and the 

Burmese military.1019  However, it may be important in the case of abuses committed by 

private armies at the service of companies. 

5.1.3. Degree of Knowledge and Participation in State Crimes 

Except in the environmental cases, none of the lawsuits alleges that the 

corporation has committed the abuses directly and this leads to another important aspect 

of the application of human rights to non-state actors.  When a government commits 

human rights violations and a non-state actor facilitates them or at least, benefits from 

them, what is the necessary degree of involvement for a non-state actor to be considered 

as an accomplice in a human rights violation?  The question is particularly pertinent in 

                                                 
1018 John Doe I v. Unocal Corp. 2002 WL 31063976 (9th Cir.(Cal.)). 
1019 The same practical assistance given by Unocal to the military for the forced labour programme was 

used to demonstrate the actus reus in the case of murder and rape.  Moreover, a consultant had warned 

Unocal that among others, one of the human rights violations was the execution of those opposing the 

pipeline. John Doe I v. Unocal Corp. 2002 WL 31063976 (9th Cir.(Cal.)) at 5. 
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the case of extractive industries since they operate under a state contract and have a close 

nexus to the state that is lacking in other sectors of corporate activity, such as apparel.1020 

From the point of view of the application of international law by domestic courts, 

Doe v. Unocal 2002 is particularly interesting because it refers to the standards developed 

by international tribunals.1021  The Court of Appeals holds that the standard for aiding and 

abetting under the ATCA is, as discussed below, “knowing practical assistance or 

encouragement that has a substantial effect on the perpetration of the crime.”1022  The 

Court also held that a reasonable fact-finder could agree that the behaviour of Unocal met 

this standard. 

With this definition, the Court of Appeals sets down a threshold that is lower than 

that the one established by the District Court, which referred to the active participation, 

taking the standard from war crimes cases heard before the Nuremberg Military 

Tribunals.1023 

The Court of Appeals agreed with the lower court that the law to be applied in this 

case was international law.  The Court of Appeals advances a number of arguments, some 

of which are not free from controversy.  The main one is that, in different ATCA cases, 

courts have applied the law of the forum or the law of the state where the event occurred.  

In this case, since only ius cogens violations are alleged, the applicable law to determine 

                                                 
1020 For a discussion on different degrees of complicity and on the different possibilities for the attribution 

of responsibility, see Andrew Clapham and Scott Jerbi, Degrees of Corporate Complicity in Human Rights 

Abuses, supra note 458 and Andrew Clapham, On Complicity, in LE DROIT PÉNAL À L'ÉPREUVE DE 

L'INTERNATIONALISATION 241-275 (M. Henzelin and R. Roth eds, 2002). 
1021 The concurring opinion to the Doe v. Unocal judgment rendered in 2002 by the Court of Appeals of 

California reflects the tension existing in these cases between the use of international and domestic 

standards.  John Doe I v. Unocal Corp. 2002 WL 31063976 (9th Cir.(Cal.)) at 26 et seq. 
1022 John Doe I v. Unocal Corp. 2002 WL 31063976 (9th Cir.(Cal.)) at 13. 
1023  Id. at 10-11.  The Court of Appeals argues that the District Court erred in applying this standard 

because the Nuremberg Tribunal used that standard only to overcome the defendants’ necessity defence, 

which is not the case here. 
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complicity is public international law, because either it is identical to the law where the 

events occurred or else invalid.1024 

The Court of Appeals also mentions other additional reasons to apply public 

international law.  First, finding support in the Restatement of Conflict of Laws 1969, it 

argues that the needs of the international system are better served when applying 

international rather than national law.1025  Second, the relevant policies of the forum 

cannot be ascertained by referring to federal law.1026  Third, the Court invokes the 

protection of justified expectations since the complicity standard it applies goes back to 

Nuremberg.  Fourth, the use of international law is in accordance with the basic policy 

behind this field, which is to provide tort remedies for violations of international law.1027 

The justification of the complicity test used shows an attempt to reconcile the 

solutions offered by the different choices of law.  This is a policy that ATCA courts have 

followed in other cases.1028  In Doe v. Unocal 2002, the Court was aware of the 

distinction of individual responsibility under international human rights law -developed 

mainly in the context of criminal proceedings- and tort law, which is of a civil nature.  In 

this case, the Court adopted Stephens’ argument, who believes that what is criminal in 

one jurisdiction is a tort in another and, thus, the distinction is of little help when trying to 

ascertain the standards of international human rights law.1029  Moreover, the Court 

argues, the standard for aiding and abetting in international criminal law is the same as in 

domestic tort law since the Restatement of Torts states that the third party liability 

                                                 
1024 John Doe I v. Unocal Corp. 2002 WL 31063976 (9th Cir.(Cal.)) at 11. 
1025 Id.  
1026 Id.  
1027 Id. 
1028 In Filártiga, the Court observed that the prohibition of torture in Paraguay had constitutional status, 

Filártiga v. Peña Irala, 630 F.2d 876 (C.A.N.Y. 1980) n. 16 and that Paraguayan law would provide a civil 

remedy.  Id. at n.5.  Xuncax v. Gramajo, 886 F. Supp. 182 n. 22, judge Woodlock noted that he would 

reach the same result if he applied Massachusetts tort law or the equivalent private law in Guatemala.  See 

Moran, supra note 944 at 674-675. 
1029 John Doe I v. Unocal Corp. 2002 WL 31063976 (9th Cir.(Cal.)) at 12. 
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standard is knowledge that the action is a breach of duty and the provision of substantial 

assistance or encouragement.1030 

In Doe v. Unocal 2002, the Court of Appeals followed the Former Yugoslavia and 

Rwanda Tribunals decisions to determine the complicity standard.  The Court of Appeals 

applies a “slightly modified version of the Furudzija standard,” according to which, the 

actus reus for complicity is practical assistance, encouragement or moral support which 

has a substantial effect in the perpetration of the crime.1031  This assistance does not need 

to be a conditio sine qua non in the perpetration of the act but it suffices that the acts of 

the accomplice make a significant difference to the commission of the criminal act by the 

principal.  In other words, complicity represents a substantial contribution to the 

commission of the crime because otherwise, it would not have occurred in the same 

way.1032  In the concrete circumstances, the practical assistance took the form of hiring 

the military, and building the infrastructure along the pipeline route in exchange for 

money and food.  It also included using photos, surveys and maps in daily meetings to 

show the military where to provide security.1033 

The mens rea necessary for this complicity is also defined in Furudzija, and it 

consists of a reasonable knowledge that the accomplice’s actions will assist the 

perpetrator in the commission of the crime.  It is not necessary to share a positive 

intention to commit the crime but just awareness that the crime will probably be 

committed will suffice.  In the Court of Appeals’ view, internal correspondence between 

the company and a consultant and the declarations carried out by the company’s 

chairman provided enough evidence of this knowledge.1034 

                                                 
1030 John Doe I v. Unocal Corp. 2002 WL 31063976 (9th Cir.(Cal.)) at 13. 
1031 The modification from the Furudzija standard consists in the fact that the Court does not need to 

ascertain whether Unocal gave moral support to the commission because it provided material assistance. 
1032 The Court also observes that the Musema decision of the Rwanda Tribunal follows the same criteria.  

Id. at 13. 
1033 John Doe I v. Unocal Corp. 2002 WL 31063976 (9th Cir.(Cal.)) at 14. 
1034 To the Court the notion of substantial effect is reflected by a company’s employee declaration arguing 

that “our assertion that the military has not expanded its operations and methods on our behalf cannot 
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In Wiwa v. Shell the court also carried out a complicity analysis.  The court 

reviewed the factual allegations claimed by plaintiffs in relation to Shell’s participation in 

human rights violations carried out by the Nigerian police and argued that those 

allegations, if proven, would demonstrate “a substantial degree of cooperative action” 

between corporate defendants and Nigerian officials in the conduct that violated 

plaintiffs' rights.1035 

5.1.4. Agency Analysis 

Establishing a relation between the parent company and the subsidiary operating 

in a remote country has not been the biggest problem in oil litigation.  In Doe v. Unocal 

2002, the fact that the litigation took place in the corporate headquarters where the 

subsidiary is based was considered favourably by District Court judges.  The cases 

against Exxon and ChevronTexaco have also been filed in the courts of the city where the 

companies had their headquarters.  For obvious reasons, when the parent company was 

not based in the US, the establishment of personal jurisdiction under the ATCA has been 

more complicated. 1036 

                                                                                                                                                 
withstand much scrutiny.”  The Court also finds indiciary evidence in the words of Unocal’s president: 

"yes, there will be more forced labor."  Also found that means rea was supported by the available evidence. 

John Doe I v. Unocal Corp. 2002 WL 31063976 (9th Cir.(Cal.)) at 14. 
1035 In the Shell complaint, plaintiffs pointed out to a series of connections between Shell and the Nigerian 

military.  In February 1993, Royal Dutch/Shell met with Nigerian officials in England and The Netherlands 

to formulate an anti-MOSOP campaign.  Plaintiffs further alleged that Royal Dutch/Shell made payments 

to the Nigerian military and police contracted for the purchase of weapons for the Nigerian police, co-

ordinated with the Nigerian military and police on intelligence matters related to the anti-MOSOP 

campaign, helped plan "raids and terror campaigns conducted in Ogoni," bribed (or attempted to bribe) 

witnesses to give false testimony against Saro-Wiwa, provided the Nigerian military with boats and 

helicopters to facilitate attacks on Ogoni villages, and paid the Nigerian military to respond violently to 

complaints regarding oil spills and to generally monitor and "contain" protests against Royal Dutch / Shell 

activities. Wiwa v. Royal Dutch Petroleum Co., 2002 WL 319887 (S.D.N.Y.) at 42. 
1036 See generally Phillip Blumberg, Asserting Human Rights Against Multinational Corporations Under 

United States Law: Conceptual and Procedural Problems, 50 Am. J. Comp. L. 493 (2002). 
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The District Court in charge of the Unocal litigation did not accept jurisdiction 

over Total, S.A., a company based in France.  The Court did not accept the argument that 

the Californian subsidiaries (that were the only factor linking Total to the forum) were the 

alter ego of the French parent company.  The Court affirmed that the barriers of entity 

law could only be surmounted when the requirements of ‘piercing the veil’ jurisprudence 

or agency relationship were met.  This happens where such unity of interest exists that it 

is not possible to regard either as separate personalities and when the failure to disregard 

their separate entities would result in fraud or injustice.  In the case of Total, the Court 

found that even if the parent was an active parent corporation involved directly in the 

decision-making of its subsidiaries, that this was not enough to meet the agency standards 

for subsidiaries.1037 

On the contrary, the SDNY dealing with the Shell litigation asserted personal 

jurisdiction, even if the company had its headquarters in the UK and The Netherlands.  

The Court first arrived at the conclusion that Shell Nigeria was an alter ego of the parent 

company and that, hence, the activities of Shell Nigeria could be attributed to the parent 

company.1038 

The second step was to consider whether the parent company Shell, the 

controlling company of Shell Nigeria, was subject to the jurisdiction of the New York 

courts and thus, could be sued under the ATCA.  The Court observed that, under New 

York law, a corporation is subject to its jurisdiction if it is doing business within the state.  

Nevertheless, Shell had only an investor relations office in New York, which performed 

relations services on Shell’s behalf.  The Court considered that this presence constituted 

                                                 
1037 Doe v. Unocal 1999 confirmed by Doe v. Unocal 2001.  See the discussion in Blumberg, supra note 

1036 at 498-500. 
1038 To the Court, the allegations in relation to the participation of the parent company in the anti-Ogoni 

activities were sufficient to give rise to an inference that defendants did more than merely "hold stock" in 

Shell Nigeria. Wiwa v. Royal Dutch Petroleum Co., 2002 WL 319887 (S.D.N.Y.) n.14. 
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“a continuous and systematic general business presence in New York” and that it 

therefore satisfied “the minimum contacts requirement of a due process analysis.”1039 

5.1.5. Forum non Conveniens 

Even if American procedural laws present a number of advantages for human 

rights transnational litigation, there is still a hurdle that plaintiffs have to overcome. 

Courts, once having decided they have personal and subject matter jurisdiction over the 

case, may still dismiss it on forum non conveniens grounds.  The essential purpose of this 

common law doctrine is to operate as a jurisdictional restriction preventing cases from 

being heard in domestic courts where, in the circumstances of the case, a hearing in a 

foreign court is deemed more appropriate.1040  Forum non conveniens has appeared as a 

major issue in most actions against oil companies. 

Traditionally, courts in common law jurisdictions adopted a very narrow approach 

to forum non conveniens.  Courts required defendants to demonstrate that the choice of a 

particular forum was so inconvenient or remote from the centre of gravity of a particular 

dispute that adjudication in the chosen forum would be vexatious or oppressive and 

designed to harass the defendant.1041 

                                                 
1039 Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88, 98, C.A.2 (N.Y.) 2000, cert. denied, 532 U.S. 941 

(2001).  In the Talisman case, the S.D.N.Y. Court took a similar stance, asserting jurisdiction on the basis 

of the permanent, continuous and substantial activity conducted by Talisman Energy’s subsidiary in New 

York.  The Court was satisfied with the plaintiffs’ demonstration that the subsidiary acted as a mere 

department of the corporation (it was 100% owned and had no financial and decisional autonomy).  

Therefore, these extensive contacts between New York and the subsidiary were more than enough to satisfy 

the minimum contacts requirement of the Due Process Clause.  Presbyterian Church of Sudan v. Talisman 

Energy Inc., 2004 U.S. Dist. LEXIS 17030 (Aug. 27, 2004). 
1040 David Kinley, Human Rights as Legally Binding or Merely Relevant? in COMMERCIAL LAW AND 

HUMAN RIGHTS 25, 45 (Stephen Bottomley, David Kinley eds., 2002). 
1041 Andrew S. Bell, Human Rights and Transnational Litigation: Interesting Points of Intersection in 

Bottomley and Kinley (eds.), supra note 1040 at 116.  See also Peter Prince, Bhopal, Bougainville and Ok 

Tedi: Why Australia's Forum non conveniens Approach is Better, 47 Int’l & Comp. L. Q. 573, 573-574 

(1998).  The traditional rule was set in St. Pierre v. South American Stores [1936] 1 K.B. 383, 398. 
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After the Second World War, first the US and then, the UK moved away from this 

strict approach.1042  The new doctrine held that courts should stay proceedings if they 

were satisfied that there was a more appropriate forum where the case could be heard. A 

more favourable approach to deferring cases to foreign jurisdictions was based on the 

idea that an increase in international transactions would require that “judicial 

chauvinism” be replaced by judicial comity.1043 

In the US, home to the ATCA litigation, the forum non conveniens doctrine was 

laid down in two cases: Gulf Oil Corp. v. Gilbert and Piper Aircraft Co. v. Reno.1044  

According to this case law, the court must apply the following analysis.  Firstly, it must 

assess the adequacy of the foreign forum.  The doctrine will not be applied if the plaintiff 

is deprived of its right to try the case or if the alternative forum presents systemic 

inadequacies.  In Piper Aircraft Co. v. Reno, the Supreme Court made it plain that while 

domestic plaintiffs should be afforded "substantial deference" in their choice of forum, 

courts should be "less solicitous" in the case of foreign plaintiffs "seek[ing] to benefit 

from the more liberal tort rules provided for the protection of Americans.”1045  Then, the 

court must decide whether a number of public interest (how clogged the local court is, 

jury duty, desirability of having local issues solved at home) and private interest 

(availability of proof and other factors making the case expensive, enforceability) factors 

weigh in favour or against the alternative forum.  Unless these factors weigh heavily in 

favour of an alternative forum, the strong presumption in favour of a plaintiff’s choice 

will prevail.1046  The final decision is at the discretion of the local court.  Reversal will 

take place only in the case of clear abuse.1047 

                                                 
1042 Prince, supra note 1041 at 574. 
1043 Bell, supra note 1041 at 117. 
1044 Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947); Piper Aircraft Co. v. Reyno, 454 U.S. 235 (1981). 
1045 For a comment, see Blumberg, Asserting Human Rights Against Multinational Corporations Under 

United States Law: Conceptual and Procedural Problems, supra note 1036 at 506. 
1046 Id. at 506. 
1047 However, as Blumberg points out, notwithstanding the generous scope accorded to lower court 

discretion by these two cases, numerous appellate courts have reversed lower court decisions in this area, 
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This doctrine exists in other common law countries but not in civil law 

jurisdictions. UK courts apply a similar doctrine, also based on the idea of deferring the 

case to a “more convenient forum.”1048 Australia applies a slightly modified version.  

Although the High Court of Australia joined in the liberalisation approach, it did so to a 

lesser extent, declining to follow the most appropriate forum standard and instead created 

the “clearly inappropriate forum” doctrine in Voth v. Manildra Flours Mills Pty Ltd.  In 

order to stay proceedings in favour of the courts of another jurisdiction, Australian courts 

do not consider whether the other jurisdiction is more appropriate but, rather, whether the 

Australian forum is clearly inappropriate, bearing in mind the availability and nexus of 

the other forum to the dispute.1049 

Forum non conveniens litigation has included a wide spectrum of the law.1050  The 

early prominent cases including Piper Aircraft Co. v. Reno itself concerned product 

liability for aircraft involved in air disasters.1051  Since then, numerous cases against US 

transnationals have involved international human rights issues deriving from 

environmental disasters (Bhopal), actions by consumers over defective drugs, and 

workers’ complaints of substandard working conditions.1052  Recently, this litigation has 

broadened to include class actions alleging environmental abuses injuring indigenous 

peoples or complicity in repressive campaigns carried out by governments and the use of 

forced labour.1053 

                                                                                                                                                 
often remanding with directions to consider the factual implications of some neglected aspect of the case.  

In fact, this is what upper courts did in the Texaco case.  Id. at 507 n. 48. 
1048 The doctrine is established by the Spiliada Maritima Corporation v. Consulex Ltd. [1987] AC 460. 
1049 Bell, supra note 1041 at 118. 
1050 Blumberg, Asserting Human Rights Against Multinational Corporations Under United States Law: 

Conceptual and Procedural Problems, supra note 1036 at 511. 
1051 Id. 
1052 Id. 
1053 See Jota v. Texaco or Doe v. Unocal, supra. 
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As a result of these developments, the debate on forum non conveniens is no 

longer a minor procedural issue but has become extremely sensitive.1054  In international 

human rights litigation, including in the worst industrial accident of modern times, the 

Bhopal tragedy, forum non conveniens has proved to be an insuperable obstacle in almost 

every case.1055   

The forum non conveniens doctrine proved an implacable obstacle in the Texaco 

litigation.  In the first case of this saga, Sequihua v. Texaco, decided in 1994, the Court 

dismissed the complaint on forum non conveniens, among other grounds.1056  The Court 

first established that Ecuador was an adequate forum, which conceded private remedies 

for tortious conduct and maintained an independent judicial system with adequate 

procedural safeguards.1057  The fact that procedural devices were less favourable to the 

plaintiffs than those of the US did not invalidate the forum.1058  Next, the Sequihua Court 

went on to consider whether the balance between private and public interest factors 

weighed heavily in favour of the Ecuadorian courts.1059  From the private interest point of 

view, it considered the costs involved in transporting the witnesses and discovery 

issues.1060 

On the public interest side, the court paid special attention to the strong objection 

of the Republic of Ecuador to the exercise of jurisdiction by an American court.  Other 

                                                 
1054 Blumberg, Asserting Human Rights Against Multinational Corporations Under United States Law: 

Conceptual and Procedural Problems, supra note 1036 at 504. 
1055 Id. at 505.  A ten-year-old study has suggested that application of forum non conveniens by an 

American forum has effectively meant the demise of the case.  Jacqueline Duval-Major, One Way Ticket 

Home: The Federal Doctrine of Forum Non Conveniens and the International Plaintiff, 77 Cornell L. Rev. 

650 (1992).  As noted in Wiwa v. Shell 2000, forum non conveniens represents a huge setback for 

plaintiffs, Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88, 93, 105 C.A.2 (N.Y.) 2000, cert. denied, 532 

U.S. 941 (2001). 
1056 The other grounds were international comity and failure to join indispensable parties.  Sequihua v. 

Texaco, Inc., 847 F.Supp. 61, S.D.Tex.,1994. 
1057 Id. at 64. 
1058 Id. 
1059 Id. at 65. 
1060 Id. at 64. 
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public interest factors were the risk of parallel litigation and conflicts of law in the 

application of foreign law and the imposition of jury service over Texan citizens not 

acquainted with the background of the case.1061 

The successive Texaco cases have maintained this position, although they have 

progressively refined the application of the doctrine requiring the defendant to give 

plaintiffs some guarantees concerning its procedural behaviour in the foreign forum.  In 

the Aguinda v. Texaco and Ashanga Jota v. Texaco cases, the SDNY Court also 

dismissed both cases on forum non conveniens grounds, following the Sequihua 

judgment.1062  The 1998 appeal decision, Jota v. Texaco, remanded both cases to the 

District Court, because the requirement of an appropriate alternative forum was not 

satisfied, since the lower court had failed to obtain a commitment by Texaco to submit to 

the jurisdiction of the Ecuadorian courts and had relied too heavily on Sequihua.1063 

The Jota court found that Sequihua was distinguishable because the Aguinda and 

Ashanga cases presented several different factual factors.  First, the Jota case included an 

ATCA claim, as opposed to the Sequihua, which was based on local tort law, and in the 

Court’s view, a plain dismissal would frustrate Congress’ intent to provide a federal 

forum for aliens suing domestic entities for violations of the “law of nations.”1064  

Second, plaintiffs argued that they were challenging decisions taken by Texaco in the US 

and witnesses and plaintiffs would be more readily available in that forum.1065  The Court 

of Appeals took no position on those new facts but said that, at least, they had to be 

reconsidered.1066 

On remand, the District Court confirmed its dismissal on forum non conveniens 

grounds.  The Court observed that difficulties in the alternative forum, such as scarce 

case-law in the field, less favourable procedural remedies, and asserted but not 

                                                 
1061 Id. 
1062 Aquinda v. Texaco, Inc., 945 F.Supp. 625, 627, S.D.N.Y.,1996. 
1063 Jota v. Texaco, Inc., 157 F.3d 153, 159, C.A.2 (N.Y.), 1998. 
1064 Id. 
1065 Id. 
1066 Id. 
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documented considerations of corruption were not enough to change the forum non 

conveniens judgment.1067  In 2002, the Court of Appeals confirmed the dismissal, but 

tried to obtain some guarantees from Texaco to ensure that the case would be heard in 

Ecuador.  The judgment increased the period in which Texaco would have to waive the 

invocation of the statute of limitations in Ecuadorian courts.1068 

Forum non conveniens also appeared to be an essential factor in the litigation 

against Shell.  The SDNY Court initially ascertained that it had personal jurisdiction over 

Shell but then dismissed the claim on forum non conveniens grounds.1069  On appeal, the 

Court reversed this judgment and remanded the case for further proceedings.  In its 

decision, it carried out a forum non conveniens analysis that is extremely interesting for 

transnational litigation because it shows more sympathy for the plaintiffs than in previous 

cases.1070  After confirming that UK courts were an adequate forum,1071 the Court, 

however, found that the lower court had not taken into account important public interest 

factors.1072  Apart from not giving enough weight to the choice of forum of a US resident, 

it stressed the importance of the policy interest enshrined in federal law in providing a 

forum for adjudicating the claims of violation of the law of nations.  The court pointed to 

the fact that the endorsement by the legislature of the Filártiga decision through the 

adoption of the Torture Victim Protection Act conveyed a strong message that US courts 

were a forum for torture cases.1073  Moreover, the Court took into account the plaintiffs’ 

interests when balancing the costs that a transfer of the lawsuit would imply for both 

                                                 
1067 Aguinda v. Texaco, Inc. 142 F.Supp.2d 534 (2nd. Cir. 2001). 
1068 Aguinda v. Texaco, Inc., 303 F.3d 470, C.A.2 (N.Y.), 2002. 
1069 By Order dated September 25, 1998, the S.D.N.Y. Court found that the corporate defendants were 

subject to personal jurisdiction in New York, but dismissed plaintiffs' amended complaint on forum non 

conveniens grounds. 
1070 Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88, C.A.2 (N.Y.), 2000, , cert. denied, 532 U.S. 941 

(2001). 
1071 “[W]e regard British courts as exemplary in their fairness and commitment to the rule of law...” Id. at 

101. 
1072 Id. at 101. 
1073 Id. at 104-105. 
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plaintiffs and defendants, observing that a transfer and fresh start in a new country would 

probably be fatal for the lawsuit itself.1074 

Recent cases raising human rights issues in corporate activities in other 

jurisdictions also show a forum non conveniens analysis more sensitive to plaintiffs’ 

concerns.  Developments in the UK point in the same direction.  For example, in 

Connelly v. RTZ Corporation Plc., the majority of the House of Lords held that the 

plaintiffs case ought to be heard in the UK because of the lack of legal aid available to the 

plaintiffs in the alternative forum (Namibia).  Although normally, the lack of legal aid in 

a foreign forum would not be an obstacle to a forum non conveniens ruling, in this case, 

the ability to mount a case would be seriously compromised given the lack of 

professional representation, regardless of the substance of the claims.1075 

In Lubbe v. Cape Plc., the assessment of corporate law factors had a decisive 

impact in the application of the forum non conveniens doctrine.  In February 1997, 

compensation claims were commenced in England on behalf of two persons who had 

lived in the vicinity of the Cape asbestos mine and three workers who had also lived 

nearby and had contracted asbestosis.1076  The English parent company (Cape) argued 

that it could not be held directly responsible for the actions of its South African 

subsidiary in whose mines the plaintiff claimed to have contracted asbestosis.  The Court 

of Appeal accepted the plaintiffs’ argument that Cape was responsible for the decisions 

and policies that determined the way in which subsidiaries carried out business.  

Accordingly, although the effects were felt in South Africa, the alleged breaches of duty 

                                                 
1074 Id. at 106. 
1075 Connelly v. RTZ Corporation Plc. (4 ALL ER 335) ( 3 WLR 373) 1997. 
1076 Lubbe and Others v. Cape plc. (2000) (4 ALL ER 268), (2000) (1 WLR 1545) (Jul. 20, 2000).  For a 

comment, see Richard Meeran, Liability of Multinational Corporations: A Critical Stage in the UK, in 

Kamminga and Zia-Ziarifi (eds.), supra note 169 at 251, 259.  See also Richard Meeran, The Unveiling of 

TNCs in Addo (ed.), supra note 54 at 61 et seq. 
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occurred in England, and so, the UK, rather than South Africa, was considered the most 

appropriate forum to hear the case.1077 

5.1.6. Comity 

Comity has appeared as an issue in other mass tort cases but oil litigation shows 

that it is likely to become even more important in the future.  This field shows how 

international relations, the vital interests that oil represents and the leverage of the foreign 

government may play a crucial role in adjudication. 

In the first Texaco lawsuit, comity was one of the three grounds for dismissal.  In 

the subsequent cases, Aquinda and Ashanga, the change of position of the Ecuadorian 

government, which decided to support the plaintiffs, was not taken into account.  

However, the Court of Appeals ordered that this factor be assessed ex novo.1078 

In Doe v. Unocal 1997, the District Court initially observed that adjudication in 

the case at stake would not embarrass a foreign government.  On the contrary, it argued, 

it would be coherent with US policy, since the United States had already started sanctions 

against the government of Burma.1079  Unocal contended that the adjudication of the case 

would interfere with Congressional and Executive efforts to exert pressure on the 

Burmese junta to reform its human rights record.  The Court rejected this argument, 

noting that the executive branches of government had simply indicated an intention to 

                                                 
1077 Id.  Apart from the above-mentioned aspects, there are other issues, deriving from the application of 

domestic law, that may further restrain or halt the application of international law standards in domestic 

courts.  For example, the ATCA contains no specific statute of limitations and courts have looked at other 

sources of law on this issue.  Cases do not show uniformity, with courts looking to US federal law 

(especially the TVPA which contains a ten-year statute of limitations), international law or forum state law.  

Local legislation also determines damages awards, including the imposition of punitive damages.  

STEVEN R. RATNER, JASON S. ABRAMS, ACCOUNTABILITY FOR HUMAN RIGHTS 

ATROCITIES IN INTERNATIONAL LAW: BEYOND THE NUREMBERG LEGACY 246-247 (2001). 
1078 Jota v. Texaco, Inc., 157 F.3d 153, 160-161, C.A.2 (N.Y.). 
1079 Doe v. Unocal Corp., 963 F.Supp. 880, 895 n. 17 (9th Cir, 1997). 
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encourage reform by allowing companies from the United States to assert positive 

pressure on the Burmese junta through their investments in Burma.1080 

In Roe v. Unocal, the State Department advised the District Court that "at this 

time, adjudication of the claims based on allegations of torture and slavery would not 

prejudice or impede the conduct of U.S. foreign relations with the current government of 

Burma."1081  However, in the Exxon litigation, the State Department has hastened to warn 

the District Court that adjudication would upset the government of Indonesia and affect 

essential US interests.1082  The ruling in Alvarez-Machain shows that the efforts of the 

Bush Administration to overturn the Filártiga doctrine have not been completely 

successful.  However, an intensification of the governmental declarations against ATCA 

in particular cases would strongly jeopardise corporate accountability. 

5.2. Criminal Lawsuits in Europe.  The Total Case 

An incipient movement of transnational litigation could be taking place in Europe.  

The distinctive feature of this movement is that it is being developed under criminal, as 

opposed to tort statutes.  In one particular instance, the plaintiffs alleged that an oil 

company was aware of the use of forced labour and provided logistical support to the 

Burmese military.1083 

In April 2002, four Burmese plaintiffs filed a lawsuit against TotalFinaElf (now 

Total) and two of its top executives.  The basis for the complaint was the short-lived 1999 

                                                 
1080 Id. at 895 (9th Cir, 1997). 
1081 Nat'l Coalition Gov't of the Union of Burma v. Unocal, Inc., 176 F.R.D. 329, 362 (C.D.Cal.1997) ("Roe 

I ")  In 2002, the Court of Appeals observed that, even if the declaration of the State Department was not 

determinant at that stage, neither was it irrelevant.  John Doe I v. Unocal Corp. 2002 WL 31063976 (9th 

Cir. (Cal.)) at 27 (referring to Roe I, 176 F.R.D. at 362). 
1082 See note 987 supra. 
1083 See Fédération Internationale de Ligues de Droits de l’Homme at 

http://www.fidh.org/communiq/2002/bu1705f.htm 
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Belgian Law on Universal Competence.1084  This law, the most far-reaching of its kind 

when enacted, provided for criminal jurisdiction by Belgian courts over genocide, crimes 

against humanity and grave breaches of the Geneva Convention.1085  The penalties 

provided for in the statute ranged from ten years to prison for life.1086  Criminal 

responsibility was formulated in very broad terms and punished severely, since the law 

also provided for the same penalties for those who participate in the breaches, or, being in 

a position to avoid them, failed to act.1087  Moreover, anyone who provided material aid 

in the knowledge that this aid would be used to commit one of the breaches regulated in 

the law, could be punished with the same penalty for the particular breach that he had 

facilitated or made possible.1088  A trial on the basis of that statute could have raised a 

broad debate on the international criminal responsibility of corporations.  Although the 

scope of the law was substantially restricted in 2003, the plaintiffs started a protracted 

legal battle that was closed recently by the highest judicial instance in Belgium, the Cour 

de Cassation.  The Cour de Cassation declared that, following the amendment to the Law 

on Universal Competence, which established a restrictive transitional regime for lawsuits 

brought by non-nationals, the Belgian courts did not have jurisdiction over the Total 

case.1089 

                                                 
1084 Moniteur Belge (Mar. 23 1999) at 9286-9287, translated at 38 I.L.M. 918 (1999).  The law was initially 

enacted in 1993 to punish the grave breaches of the Geneva Conventions and its two Additional Protocols 

and was modified in 1999 to extend it to the commission of international crimes in times of peace. 
1085 Art 1. 
1086 Art. 2. 
1087 Art. 4. 
1088 Art. 3. 
1089 Law of 5 August of 2003, on Grave Violations of International Humanitarian Law (Loi relative aux 

violations graves du droit international humanitaire (Aug. 5, 2003)), Moniteur Belge (Aug. 7, 2003) at 

40506-40515.  The Law of 5 August 2003 reduced the scope of the Law of 1993 by requiring a link 

between the violation and Belgium.  Three alternative possibilities for extraterritorial jurisdiction were left 

available: (i) crimes committed by a Belgian national or resident in Belgium, legally or not, when the 

prosecution commenced against him/her (active personality principle); (ii) infractions committed against a 

Belgian or a person having legally resided in Belgium for at least three years in the moment in which the 

facts were committed -but whether or not a complaint of the victim may lead to a criminal investigation 

will depend in this case on an appreciation by the prosecution authorities on the admissibility of the 
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In August 2002, two Burmese who had forcibly worked during the construction of 

a gas pipeline in the Birmanian region of Tenasserim, started criminal proceedings in 

Nanterre (France), against Total and some of its executives for complicity in forced 

labour (séquestration).  The management of Total has been heard by the judge and the 

French courts have decided, in principle, that the trial can go ahead.1090  The company 

denies having benefited from forced labour.1091  It is too early to assess whether these 

examples will lead to the development of a set of criminal lawsuits in Europe.  It is also 

                                                                                                                                                 
complaint and on whether there is no alternative forum available (passive personality principle); or the 

author of the violations is found on the Belgian territory, where a conventional or customary rule of 

international law admits that ground of jurisdiction of Belgian courts.  The Law of 5 August of 2003, on 

Grave Violations of International Humanitarian Law established a transitory regime for the lawsuits started 

prior its entry into force.  The philosophy of the regime was that lawsuits not fulfilling the jurisdiction 

criteria established by the new law, were to be terminated by the judiciary.  The Total lawsuit was included 

in this category.  Yet, the plaintiffs challenged the transitional regime of the Law of 5 August 2003, arguing 

that it was unconstitutional because it encroached upon the rights of refugees in Belgian territory to exert 

their procedural rights on the same basis as Belgians.  Plaintiffs obtained an important victory on 13 April 

2003 because the Belgian Cour d'Arbitrage (aff. number 68/2005) declared that the fact that the rights of 

refugees were not taken into account rendered the transitional regime unconstitutional.  Nevertheless, this 

ruling was quashed by the Cour de Cassation, which declared that this limitation was in accordance with 

the Constitution and hence, the Belgian Courts did not have jurisdiction to hear the case.  See Cour 

d'Arbitrage, Arrêt nº 68/2005 du 13 avril 2005 (nº de rôle 3000 and 3008) and Cour de Cassation, Arrêt du 

29 juin 2005 (nº de rôle P040482F). 
1090 Didier Samson, Radio France Internationale, Ouverture d’une Enquête sur TotalFinaElf (Oct. 18, 

2002), http://www.rfi.fr/actufr/articles/034/article_21613.asp (last visited Sept. 19, 2004). 
1091 Total claims to be using its best efforts to improve the conditions of local populations.  See Total, Les 

Procès en Cours at www.birmanie.total.com (last visited Sept. 19, 2004).  Following this process, Total 

started a public relations campaign and a review of its policies.  The company tried to engage in dialogue 

with NGOs, to finance community development projects with indigenous peoples and hired a consultant to 

conduct ethical audits of its subsidiaries.  See Peter Gumbel, Operation Total Makeover, Time Magazine 

(Dec. 8, 2003) at www.time.com (last visited Sept. 19, 2004).  As part of its public relations campaign, 

Total asked Bernard Kouchner, founder of Médécins Sans Frontières and former French health minister, to 

conduct an investigation on Total’s health activities.  The report, quite laudatory of Total, was used by the 

company in the Nanterre process and posted in Total’s website, without Kouchner knowing.  See Erich 

Inciyan et Jean-Claude Pomonti, Kouchner, Total et la Birmanie, Le Monde (Jan. 5, 2004). 
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difficult to predict whether responsibility claims will systematically be started 

independently of criminal processes. 

5.3. Policy Issues Arising From Transnational Litigation 

All these cases show how notions of international public policy pervade not only 

commercial activity but also choice-of-law questions.  In fact, from the XIX century, 

there is a tradition of judicial and arbitral practice trying to safeguard certain elementary 

principles of transnational public policy (ordre public transnational) in international 

trade relations.1092  Although the notion of public policy refers to the fundamental values 

of the lex fori, in certain countries, there are doctrinal writings and arbitral or judicial 

decisions invoking a broader concept of public policy and attributing a supranational 

meaning to it.1093  This case law has intervened in cases between private parties when the 

issues at stake were considered to be of international concern (slavery, smuggling, 

terrorism, safeguarding of the cultural heritage of a state, embargoes against rogue states 

such as South Africa and bribery).1094  It is worth pointing out a few examples in which 

human rights and private international law were closely intertwined.  Interestingly, 

transactions that were perfectly legal under the law of the forum were considered void 

because they violated the public policy of a third state or even certain principles of 

international public policy. 

A case arbitrated in 1875 by the Tsar of Russia, the Maria Luz, raised the question 

on whether the rights of ownership on slaves should be recognised when the ships 

transporting the slaves failed to reach their destination following their liberation by 

Japanese authorities.1095  The award held that the Japanese government, having freed the 

                                                 
1092 Lalive, supra note 385 at 273.  See the discussion in text accompanying notes 385-390 and 400-401. 
1093 Id. at 284. 
1094 Id. at 273-286. 
1095 Id. at 290.  The Creole, a case adjudicated twenty years earlier than the Maria Luz came to an opposite 

result.  Yet, it is worth noting the terms of the award, since it recognises human rights as a transnational 

policy issue, although not strong enough to trump the positive law of a given state. 
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slaves in keeping with its own law and customs, had neither violated the general rules of 

the law of nations, nor the provisions of particular treaties.1096 

Other important examples are the House of Lords decisions in Regazzoni v. KC 

Sethia Ltd and Oppenheimer v. Cottermole.  In Regazzoni, an international contract 

concluded between a businessman domiciled in England and a businessman domiciled in 

Switzerland –a contract perfectly legal with regard to English law- was considered null 

and void according to an Indian law that prohibited the trade of jute with South Africa, 

following the apartheid measures imposed on Indians.  This is a case in which a foreign 

law was applied as a principle of the international public policy of the forum.1097  In 

Oppenheimer, the House of Lords refused to recognise the effects of a 1941 German 

decree, which deprived German Jews of their nationality and right to property.1098 

Another area in which human rights and private international law have intersected 

is the area of recognition and enforcement of judgments.  A significant case is Bachchan 

v. India Abroad Publications Inc., by which the Supreme Court of the State of New York 

refused to enforce a UK defamation judgment on the grounds that it infringed American 

constitutional doctrines of free speech.1099 

A pertinent question is whether the declaration of tort liability in respect of 

conducts taking place abroad amounts to a more aggressive intervention on foreign 

countries’ affairs in comparison to the examples mentioned above.  In formal terms, it 

can indeed be said so.  Nonetheless, to understand the degree of intervention, it is useful 

to focus attention on the distinction among the different levels of extraterritorial 

jurisdiction entailing different levels of intrusion.  The most intrusive would be 

enforcement jurisdiction (for example, sending inspectors to a foreign plant).1100  Other 

types of jurisdiction; prescriptive jurisdiction (referring to the power of the state to have 

                                                 
1096 Id. at 291. 
1097 Lalive, supra note 385 at 279. 
1098 Bell, supra note 1041 at 133. 
1099 Id. at 130-131. 
1100 Craig Scott, Translating Torture into Transnational Tort: Conceptual Divides in the Debate on 

Corporate Accountability for Human Rights in Scott (ed.), supra note 944 at 45, 54. 
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the rules applied outside its own territory) and adjudicative jurisdiction (by means of 

which a judge takes jurisdiction over a case, even if the lex fori is not applied) would 

imply a lesser level of intervention.1101  The exercise of adjudicative jurisdiction is 

mitigated if the assets are abroad, since in that case, it requires the intervention of local 

courts for enforcement.1102 

At first sight, declaring tort responsibility in a foreign jurisdiction would amount 

to some form of prescriptive jurisdiction, since the judge of the forum would be applying 

international law to a conduct committed abroad.  However, if one considers that the 

prohibitions on committing the most serious international crimes are also part of the law 

of the place in which the conduct occurred, this can only be considered an exercise of 

adjudicative jurisdiction.  However, this judicial action would imply a significant 

expansion of adjudicative jurisdiction since it would not deal with the two parties to a 

contract but with the situation of third parties external to it. 

The supporters of transnational litigation argue that its extension is essential to 

eliminate impunity.1103  Nevertheless, transnational litigation has also been the object of 

an important number of critiques highlighting the eventual dangers of the exercise of 

extraterritorial jurisdiction as a system of human rights protection. 

The main critique is that transnational litigation amounts to an unjustified 

intervention in the affairs of other societies.  Chibundu sees it as a dangerous mechanism 

                                                 
1101 Id. 
1102 Id. at 54-55.  Scott affirms, putting the example of sexual tourism that there is an increasing consensus 

that states have at least, prescriptive and adjudicative jurisdiction over the conduct of their own nationals 

abroad.  For a case in favour of the prescriptive application of international law in local courts, see Andre 

Nollkaemper, Public International Law in Transnational Litigation Against Multinational Corporations: 

Prospects and Problems in the Courts of The Netherlands, in Kamminga and Zia-Zarifi (eds.), supra note 

169 at 265.  See also Peter Schlosser, Jurisdiction in International Litigation, The Issue of Human Rights in 

Relation to National Law and to the Brussels Convention, 74 Rivista di Diritto Internazionale 5 (1991). 
1103 See Harold Hongju Koh, Transnational Public Law Litigation, Yale L. J. 2347 (2001).  See also 

Stephens, Translating Filártiga: A Comparative and International Law Analysis of Domestic Remedies for 

International Human Rights Violations, supra note 943, Beth Van Schaack, The Civil Enforcement Of 

Human Rights Norms In Domestic Courts, ILSA J. Int’l & Comp. L. 295 (2000). 
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that would reinforce the social distribution of power within the international 

community.1104  He observes that “[r]egrettably, the use of maltreatment of individuals in 

non-western societies as the justification for the wholesale subjugation of the culture, 

politics and economics of those societies is not a fanciful nightmare.  That is much of the 

history of the European colonisation process prior to the Second World War.”  In fact, in 

the nineteenth century, the principle of extraterritorial jurisdiction was generally applied 

only to legal systems seen as inferior to those of western Christian countries.1105  

Unfortunately, this will normally be the case because judges in First World countries will 

be asked to adjudicate upon what is going on in a Third World country, which will 

reinforce the myth of the civilising mission of the rich.  Realistically speaking, it is 

utopian to imagine an “upside-down”  Filártiga case, in which a Paraguayan court would 

adjudicate a tort case in relation to one of the many abuses that have occurred in US 

prisons.  Nevertheless, transnational litigation can also provide incentives for the growth 

of human rights accountability devices across borders among developing countries.  For 

example, the victims of the Hissein Habré first went to Senegal, the country in which this 

Chadian dictator was exiled, to ask for the exercise of universal jurisdiction over torture 

instigated by Habré in Chad.1106 

Two commentators have observed that the fact that the US has been the home to 

most international cases may lead to the reinforcement of economic domination by the 

American system.  Through the Americanisation of international litigation, the real 

winner of these cases would be US legal business and, more concretely, the US large 

corporate megalawfirms, the only ones that can afford to have US lawyers on their staff 

                                                 
1104 M. O. Chibundu, Making Customary International Law Through Municipal Adjudication: A 

Structural Inquiry, Va. J. Int’l L. 1069, 1147 (1999).  See also Klabbers, who argues that transnational 

litigation is morally doubtful because it amounts to the transposition of one’s political values to other 

communities.  Jan Klabbers, Doing the Right Thing? Foreign Tort and Human Rights in Scott (ed.), supra 

note 944 at 553, 563. 
1105 Chibundu, supra note 1104 at 1147. 
1106 See Reed Brody, The Prosecution of Hissène Habré - An "African Pinochet,” 35 New Engl. L. Rev. 

321 (2001). 
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and American law schools which will find that their LL.M. programs become more and 

more marketable.1107 

A second set of critiques concern the possible counterproductive effects that a 

foreign judicial ruling would have in those societies in which the alleged human rights 

violation is committed.  Intervention abroad would be counterproductive because it 

would run contrary to the basic philosophy behind the human rights system, i.e. the 

reinforcement of the local systems for the protection of human rights.1108  In this respect, 

it is worth pointing out Klabbers’ critique of transnational litigation.  Klabbers’ starting 

point is his vision that human rights serve to protect human dignity through their role as 

facilitators of politics.1109  Thus, human rights operate as indirect rather than direct 

protectors of human dignity.1110  A foreign ruling in a sensitive matter would risk a wrong 

reading of the political map of the originating state and, as a consequence, jeopardise the 

natural political development of the community.  Although Klabbers acknowledges that 

the community is not necessarily the equivalent to the nation state, implicit in his views is 

the notion that political dynamics take place within national boundaries and that external 

influences are strange creatures that would jeopardise rather than foster those natural 

developments.1111 

Nevertheless, Klabbers overlooks the fact that politics develop transnationally.  In 

fact, transnational developments have an important say in the current configuration of an 

international legal system that allows the existence of responsibility voids.  On many 

occasions, it is not within, but across national borders that coalitions of groups ally with 

other groups to externalise the costs of their activities on other groups situated within 

their frontiers.1112  Precisely, to respond to the transnational hegemony of powerful 

                                                 
1107 Ugo Mattei and Jeffrey Lena, US Jurisdiction Over Conflicts Arising Outside the United States: Some 

Hegemonic Implications, 24 Hastings Int’l and Comp. L. Rev. 381, 396-397 (2001). 
1108 F. Hassan, A Conflict of Philosophies: The Filártiga Jurisprudence, 32 Int’l & Comp. L. Q. 250, 257 

(1983). 
1109 Klabbers, Doing the Right Thing?  Foreign Tort and Human Rights, supra note 1104 at 556-557. 
1110 Id. at 557. 
1111 Id. at 556. 
1112 See generally Benvenisti, supra note 285. 
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groups, marginalised actors need to have access to the transnational legal process, using 

transnational litigation as a tool through which to voice their concerns and increase their 

bargaining power in their own communities.  Klabbers does not include any examples of 

the consequences of the interference of transnational litigation in the “natural” political 

development of those communities.  However, a practical survey of the articulation of 

transnational cases shows that it takes place along transnational lines of like-minded 

people rather than among closed national communities.  Moreover, it also shows how 

marginalised groups may be empowered at home through transnational interaction.  For 

example, the Ok Tedi case, Dagi and Others v. BHP, involved environmental damage 

allegedly caused by BHP in its operations in Papua New Guinea.  The plaintiffs chose the 

Supreme Court of Victoria because they wanted Australians to see the damage an 

Australian company had caused to their land and lifestyle.1113 

The comparison of the Ok Tedi case with the Bougainville tragedy, however, 

highlights the benefits of bringing the Ok Tedi case to Australia.  For a decade, an armed 

conflict raged in Bougainville, culminating in a major national crisis in March 1997.  The 

rebellion started due to local landowner’s dissatisfaction with the operation of the RTZ-

CRA Panguna copper mine.  As the lawyer of the Ok Tedi plaintiffs pointed out, Ok Tedi 

and Bougainville were similar cases, both involved the disposal of mine waste into 

neighbouring river systems and, in both cases, local people felt disenfranchised.  The 

difference is, that in Bougainville, people revolted because they had no access to legal 

recourse, whereas in Ok Tedi, the Australian legal system provided an avenue for the 

peaceful resolution of the Ok Tedi dispute, avoiding the real prospect of a further armed 

conflict in Papua New Guinea.1114  Whatever the merits of this factual assessment are, 

                                                 
1113 Prince, supra note 1041 at 593-594. 
1114 Id.  In 1996, BHP reached a settlement that included the payment of approximately 40 million Aust. $ 

in compensation, as well as the dredging of tailings from the river in order to limit further damage.  The 

legal action was reinstated in 2000 when two landowners accused BHP of breaching the terms of the 

settlement.  The matter has been further complicated because in December 2001, the government of Papua 

New Guinea passed legislation isolating BHP from environmental liability.  See Bob Burton, The Big Ugly 

at Ok Tedi, 23/1-2 Multinational Monitor (Jan./Feb. 2002), available at www.multinationalmonitor.org 
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these cases show that the restriction of legal avenues to the forum and lex loci delicti is 

likely to operate against, rather than in favour of disempowered communities. 

Moreover, by allowing transnational corporations to choose legal systems 

imposing a lower regulatory burden and not having to respond to it, a court deferral may 

be contributing to the lowering of regulatory standards.1115  The comity argument has 

often been used cynically, not to further the development of strong local communities but 

to try to escape responsibility from the application of lower standards in developing 

countries.  A significant example is the Bhopal case, in which Union Carbide initially 

praised the Indian judicial system but when the case was subsequently removed to the 

Supreme Court of India, it “wantonly assailed the dignity and authority of the Indian 

Supreme Court.”1116  In fact, the Bhopal case shows that the Indian Supreme Court and 

the victims were more concerned with the effective exercise of jurisdiction by the home 

state rather than with the nominal application of a comity principle that would in fact lead 

to a lack of satisfactory redress.1117 

A major problem in the area is that the operation of private international law rules 

in the area of mass torts has not internalised human rights concerns.  The fact that tort 

liability is localised at the place of the commission of the injury and is governed by the 

law of the place (lex loci delicti) will almost always mean in real life that hazardous 

industry, manufacture or process, usually led by entrepreneurs from the world’s affluent 

regions and increasingly located in the world’s lower and middle-income regions receive 

a “conflict-of-laws” subsidy.1118  The liability for harm caused by these activities is to be 

judged by judicial institutions of host countries and by their legal standards, which are 

                                                 
1115 Joel R. Paul, Comity in International Law, 32 Harv. Int'l L. J. 1, 71 (1991). 
1116 Prince, supra note 1041 at 577 (referring to UPENDRA BAXI AND AMIT DHANDA, VALIANT 

VICTIMS AND LETHAL LITIGATION: THE BHOPAL CASE xxiii-xxiv (1990). 
1117 For a discussion of the international law issues arising in the Bhopal case, see Michael R. Anderson, 

State Obligations in a Transnational Dispute: The Bhopal Case in CONTROL OVER COMPLIANCE 

WITH INTERNATIONAL LAW (W.E. Butler ed., 1991) and T. Howland, Can International Law Prevent 

another Bhopal Tragedy?, 15 Denver J. Int'l L. & Pol'y. 306 (1987). 
1118 Upendra Baxi, Geographies of Injustice: Human Rights at the Altar of Convenience, in Scott (ed.), 

supra note 944 at 197, 201. 
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likely to be vulnerable to the greater forensic ability and staying power of multinational 

corporations.1119  Additionally, the applicable laws may produce a lesser order of damage 

awards to the victims.  Certainty of a lesser liability for damages will lower the risk 

assessment by the industry, facilitating its access to insurance and credit, therefore 

providing a subsidy for doing hazardous business abroad.1120 

A more realistic critique to lawsuits in home countries is the fact that transnational 

human rights litigation can raise the level of arbitrary justice if adjudication is contingent 

on the level of foreign policy offence taken by the foreign state and the degree of clout 

that a given state has in international relations.1121  Foreign courts may be torn between 

attempts to do justice to the individual plaintiff and the desire to avoid causing major 

embarrassment in the relation between their own states and the relevant foreign states.1122  

If this is an obvious truth in general, it is even more so in the case of a strategic industry 

such as oil.  When litigation deals with countries or situations touching upon the 

economic interests of the forum state, governments will rush to oppose adjudication.  

This will not necessarily be the case when litigation deals with complicity in human 

rights violations in rogue states such as Burma.  It suffices to compare the emphatic letter 

sent by the Legal Adviser to the US State Department to the District Court in charge of 

the Exxon litigation in Indonesia with the State Department intervention in the Unocal 

case.1123 

Klabbers also warns about the catastrophic consequences of transnational 

litigation since it may lead to a further reinforcement of the private sphere to the 

detriment of the public, since, as a consequence of tort litigation, “[t]he private sphere 

attracts protection and then, the public sphere does not need to attract any of our 

hopes.”1124  This strand of his critique is based on two distinctions.  The first concerns the 

                                                 
1119 Id. at 202 
1120 Id. at 202. 
1121 Klabbers, Doing the Right Thing?  Foreign Tort and Human Rights, supra note 1104 at 562. 
1122 Id. at 562. 
1123 See text accompanying notes 987 and 1079. 
1124 Id. at 564. 
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different rationales of human rights and tort law.  Whereas human rights deal with 

individuals as part of larger communities, private and tort law focus on purely private 

relations.  His second distinction is based on the different animus behind a human rights 

violation and a tort or a crime.  To Klabbers, a typical human rights violation is not to be 

compared with the typical criminal or tortfeasor, since a human rights violator will 

normally operate in the pursuance of a higher goal.1125 

These two public/private distinctions are not tenable in practice.  First, it is not 

that plaintiffs are only focusing on the purely private law relation between tortfeasor and 

victim but they are using private litigation as an instrument of public policy as opposed to 

a mere dispute resolution device.  This is a distinctive feature of the US litigation system, 

in which private law is used as an instrument for social change, whereas in other places, 

the same goal would be pursued through the political process.1126 

More importantly, this critique overlooks the fact that there is a public as opposed 

to a purely private interest in the redress of private offences and that this interest is 

translated in the notion of civil responsibility arising from both criminal acts committed 

by private persons and cases of maladministration by public authorities.  Although the 

civil consequences of criminal acts are articulated in different forms across legal systems, 

a study of comparative law and international instruments shows without doubt that both 

go hand in hand.1127 

The animus distinction is questionable, too.  No definition is offered as to what 

can be considered the typical criminal or tortfeasor.  Supposing that purely private crimes 

exist, one will quickly find that much conduct traditionally labelled as private also takes 

                                                 
1125 Id. at 561. 
1126 Stephens, Translating Filártiga: A Comparative and International Law Analysis of Domestic Remedies 

for International Human Rights Violations, supra note 943 at 13. 
1127 Id. at 19.  However, the articulation of the relation between tort and crime prosecution vary widely 

depending on the system.  Art. 75 of the Rome Statute on the International Criminal Court states that the 

Court shall establish principles relating to reparations to, or in respect of, victims, including restitution, 

compensation and rehabilitation and provides for the creation of a trust fund for the benefit of victims of 

crimes within the jurisdiction of the Court, and their families. 
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place in the pursuance of supposedly higher goals.  A classical example would be the 

commission of honour crimes, which would pursue the maintenance of a certain societal 

or family order endorsed by the legal system.  This idea of seeking a higher goal is also 

obscured when public officials commit abuses that have traditionally been considered as 

private.  As Chinkin points out, this is the case of sexual violence against women held in 

custody by public officials.  The tradition of viewing sexual conduct as private, allows 

sexual abuse by public officials also to be readily discounted as not coming within their 

official duties.1128 

This public/private distinction withstands even less scrutiny in situations related 

to the exploitation of natural resources, which include very many public and private 

interests that are very difficult to discern.  For example, the invasion of private property 

by governmental forces to secure an oil exploitation may lead to a number of human 

rights violations, crimes and torts at the same time, such as torture (a human rights 

violation), corruption (a crime) and unjust enrichment (a tort).  All these actions will 

often take place in the name of a higher goal, such as the nation’s development and the 

exercise by a sovereign people of its right over natural resources, but will nevertheless 

encompass the pursuance of private goals different from the “typical human rights 

violator,” such as the unjust enrichment of a number of people involved in the project. 

A third set of critiques deal with the adequacy of the American legal process to 

address human rights issues brought by victims of limited resources from remote 

countries.  This critique points to a number of deficiencies of the ATCA in the larger 

context of the operation of the American courts.  To Chibundu, the main structural pillars 

of US litigation, the adversarial process, the class action device and the jury trial are 

inadequate to achieve the goals that the Filártiga trial is trying to pursue.1129  First, the 

adversarial process is well adapted to the ethos of American society.  The adversarial 

system requires great access to economic wealth and substantial legal talent.  In domestic 

litigation, there are extensive networks devoted to palliate the needs of those with weaker 

access to legal resources.  However, Chibundu argues, Filártiga-type claims evoke a 

                                                 
1128 Christine Chinkin, A Critique of the Public/Private Dimension, 10 Eur. J. Int’l L. 387, 392-393 (1999). 
1129 Chibundu, supra note 1104 at 1102. 
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completely different environment, since most of the processes are against former 

government officials in which the defendant declines to contest the action.  Therefore, the 

adversarial system applies to uncontested pleadings, which together, as with final 

adjudications, speak to the past, therefore duplicating the work of newspapers and 

television.1130 

The class action device would also be objectionable since some interests are more 

fit for aggregation than others.  Since gross human rights violations like torture are very 

personal experiences, their aggregation would lead to the de-personalisation of human 

rights.1131  A jury trial with no foreigners lacks legitimacy to decide upon human rights 

issues that take place in other countries.1132  Chibundu also attacks the fact that the 

exceptions to sovereign immunity and the notion of state action are based on domestic 

US conceptions, which leads to a parochial conception of the law.1133 

The proliferation of lawsuits under the ATCA, in fact, is an example of how legal 

devices evolve beyond the initial rationale that led to their adoption.  This critique makes 

perfect sense, because the rationale for the adoption of the ATCA was not the redress of 

victims of massive human rights violations committed by governments or the 

accountability of major corporations.  Generally, local civil procedure mechanisms are 

not directed towards this, either.  The use of the ATCA corresponds to the Spanish 

proverb “the one-eyed reigns in the country of the blind.”  It is not that the ATCA is the 

best possible transnational accountability device but that, so far, it has been virtually the 

only one.  In real terms, its effectiveness has been merely declaratory, since the examples 

of collections of damages in ATCA history have been exceptional.  In spite of all the 

insufficiencies and potential dangers of the use of home country legal systems, 

transnational litigation is likely to increase in the next few years.  The blatant 

insufficiencies of this legal remedy prompt a review of the existing procedural devices, 

rather than their abandonment, in order to detect the lacunae resulting in impunity 

                                                 
1130 Id. at 1103-1104. 
1131 Id. at 1105-1106. 
1132 Id. at 1112. 
1133 Id. at 1117-1119. 
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permitted by the current articulation of private and public international law in order to 

reduce them.1134 

5.4. Extraterritorial Jurisdiction and Accountability. 

The Need for Reform 

The development of transnational justice necessarily entails a wider development 

of the extraterritorial bases for jurisdiction over both criminal and civil matters. Since on 

many occasions, transnational litigation may be the only way to remedy impunity, it has 

been advocated that the principle of universal jurisdiction be extended to civil matters.  

The concept of universality is confusing because it means at least five different things: 

the universality of condemnation for certain crimes; the universal reach of national 

jurisdiction, which would cover the international crime for which there is universal 

jurisdiction (universal jurisdiction stricto sensu); the extraterritorial reach of national 

jurisdiction; the universal reach of international adjudicative bodies that may or may not 

rely on the theory of universal jurisdiction and universal jurisdiction of national legal 

                                                 
1134 During the preliminary stages of this thesis, a draft Convention on Jurisdiction and Foreign Judgements 

in Civil and Commercial Matters was being discussed under the auspices of the Hague Conference on 

Private International Law ("the Hague Convention").  The Draft Convention, which covered much the same 

ground as the Brussels and Lugano Conventions, sought to establish an international regime for the 

recognition and enforcement of civil and commercial judgments in exchange for a more rigid regulation of 

assertions of personal jurisdiction.  The Draft Convention raised concerns among human rights scholars and 

practitioners.  A commentator argued that if the Convention was adopted without a specific exception for 

civil law claims over human rights issues, it could impair the development of transnational litigation in the 

area of human rights.  See Beth Van Schaack, In Defense of Civil Redress: The Domestic Enforcement of 

Human Rights Norms in the Context of the Proposed Hague Judgements Convention, 42 Harv. Int’l L. J. 

141 (2001).  Nevertheless, the work was put on hold when it became apparent that no agreement would be 

reached.  Instead, a less-far reaching Draft Convention, covering only international cases dealing with 

exclusive choice of court agreements concluded in civil or commercial matters, is currently under 

negotiation.  For a draft and an article-by-article comment of the text, see Masato Dogauchi and Trevor C. 

Hartley, Preliminary Draft Convention on Exclusive Choice of Court Agreements, Draft Report, (Prel. Doc. 

No 26, Dec. 2004), The Hague Conference on Private International Law, at www.hcch.net (last visited Jan. 

29, 2005).   
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systems without any connection to the enforcing state other than the presence of the 

accused (transient jurisdiction).1135 

An important hurdle for corporate accountability is the limited development of the 

notion of universal jurisdiction in relation to civil matters.  The notion has developed 

almost exclusively in relation to criminal matters.  This focus on the criminal side not 

only concerns positive law but also scholarly writings and studies by human rights 

organisations.1136 

The evolution of the principle of universal jurisdiction has paralleled the 

broadening of the scope of international law and the evolution of its values.  Historically, 

states had the right to exercise universal jurisdiction over piracy.  In the XIX century, the 

principle of universal jurisdiction was extended to slave trading when offenders where 

found on vessels in the high seas.1137 

After the Second World War, universal jurisdiction expanded to cover certain 

terrorist activities and human rights violations.  All parties to the Geneva Conventions are 

under the obligation to search for persons alleged to have committed grave breaches and 

to bring them, regardless of their nationality before their own courts.  Alternatively, a 

party may extradite such offenders to another party.  The parties also agree to enact the 

legislation necessary to provide effective domestic penal sanctions for grave breaches of 

the four Conventions.1138 

                                                 
1135 M. Cherif Bassiouni, Universal Jurisdiction for International Crimes: Historical Perspectives and 

Contemporary Practice, Va. J. Int’l L. 81, 152 (2001).  
1136 See Kenneth C. Randall, Universal Jurisdiction Under International Law, 66 Tex. L. Rev. 785 (1988), 

Leila Nadya Sadat, Redefining Universal Jurisdiction, 35 New Engl. L. Rev. 241 (2001).  See Amnesty 

International, Universal Jurisdiction, 14 Principles on the Effective Exercise of Universal Jurisdiction, AI 

Index: IOR 53/01/99 (May 1999) at www.amnesty.org.   
1137 Randall, supra note 1136 at 799. 
1138 Id.  The principle was also developed in judicial practice in relation to crimes against humanity.  While 

many sources saw the IMT proceedings as being partly based on the universality principle, the IMT only 

includes one vague reference to the principle.  The proceedings of the zonal tribunals and the various other 

tribunals constituted by single states found jurisdictional support in the universality principle to punish war 
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As well as the Geneva Conventions, the Apartheid and Torture conventions 

provide for the exercise of universal jurisdiction.1139  Other international instruments 

establish jurisdiction over international crimes that have not yet attained the status of ius 

cogens, such as the hijacking and sabotage of aircraft; the particular terrorist acts of 

hostage taking; and crimes against internationally protected persons.1140  Universal 

jurisdiction may also be supported by customary international law.  This is the case of 

genocide, where the Convention does not provide for the exercise of universal 

jurisdiction but it is widely accepted that universal jurisdiction exists over that crime.1141 

In real terms, the assumption of universal jurisdiction has been scarce in both 

international and municipal criminal laws.  The statutes of the International Tribunals for 

the Former Yugoslavia and Rwanda, established jurisdiction for international crimes but 

on a territorial basis, limiting their competence over crimes committed in those 

territories.1142  In the Rome Statute establishing the International Criminal Court, 

jurisdiction is not established upon a universal basis but upon the right of every state to 

prosecute crimes committed on its territory or by its nationals.  Thus, either the territorial 

State or the State of nationality of the accused must consent to every case prosecuted by 

                                                                                                                                                 
criminals.  Of all war crimes cases, the Eichmann judgment, both in the district court and Supreme Court 

opinions most clearly referred to the universality principle. 
1139 See Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 

G.A. res. 39/46, [annex, 39 U.N. GAOR Supp. (No. 51) at 197, U.N. Doc. A/39/51 (1984)], entered into 

force Jun. 26, 1987, Art. 5.2. and International Convention on the Suppression and Punishment of the 

Crime of Apartheid, General Assembly Resolution 3068 (XXVIII) of 30 November 1973, entered into 

force Jul. 18 1976, Art. 5. 
1140 For a detailed review of the attribution of universal jurisdiction under these instruments, see Cherif 

Bassiouni, supra note 1135 at 125-134. 
1141 Art. 6 of the Genocide Convention provides that persons charged with genocide shall be tried by a 

competent tribunal of the State in the territory of which the act was committed, or by such international 

penal tribunal as may have jurisdiction with respect to those Contracting Parties which shall have accepted 

its jurisdiction.  According to Art. 7, Parties pledge themselves in such cases to grant extradition in 

accordance with their laws and treaties in force.  Convention on the Prevention and Punishment of the 

Crime of Genocide, Dec. 9, 1948, 78 U.N.T.S. 277. 
1142 Amended Statute of The International Tribunal For Rwanda, Art.1. 
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the ICC if they are non-parties to the Statute, except for those referred under the authority 

of the UN Security Council.1143 

Very few states have provisions allowing their legal systems to exercise universal 

jurisdiction over anyone who has committed a ius cogens crime irrespective of the time 

and place of commission.1144  Although a number of states have established provisions 

allowing the exercise of extraterritorial jurisdiction, most of them require at least a 

minimal connection with the enforcing state.  Crimes must concern their nationals, either 

passively or actively, and the exercise of universal jurisdiction must be permitted or 

required by an international treaty or at least, the accused must be present in the territory 

of the enforcing state.1145 

The issue of universal civil jurisdiction has, up to now, received scarce attention, 

although the wave of transnational litigation against corporations has certainly 

contributed to increasing writers interest in it.  In many writings, civil jurisdiction is 

presented as an alternative to criminal prosecution,1146 although in technical terms, civil 

responsibility is complementary to criminal responsibility; the commission of a crime 

provokes, as a result, the obligation to redress and compensate the victim.  Nevertheless, 

this “civil jurisdiction as an alternative to criminal” approach is due to the lacunae of the 

regulation of international crimes.  Whereas in municipal systems, criminal acts and 

administrative wrongful acts carry automatically as a consequence, the obligation to 

compensate the victim, this is not the case in relation to international crimes, where the 

scope of state’s obligations in relation to international crimes committed abroad is still 

unclear. 

The very fact that universal jurisdiction has developed almost exclusively in 

relation to criminal matters leads to a second source of problems, since the application of 

criminal sanctions to legal persons does not exist in all legal systems.  In fact, this is one 

                                                 
1143 Art. 12 of the Rome Statute.  For a comment, see Sadat, supra note 1136 at 241. 
1144 Cherif Bassiouni, supra note 1135 at 105. 
1145 Id. at 136-137. 
1146 J. F. Murphy, Civil Liability for the Commission of International Crimes as an Alternative to Criminal 

Prosecution, 12  Harv. Hmn. Rts. J. 1 (1999) 
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of the issues that has led to most discussion among criminal lawyers.1147  Western legal 

systems are evolving toward the criminal rule but this is still not unanimously 

accepted.1148  A number of continental systems, such as Spain, Italy, Germany, and Latin 

America apply the principle societas delinquere non potest.1149  Sanctions against 

collective persons, although they may have the same consequences in corporate life, are 

of an administrative nature.1150  Other systems, such as Japan, Norway and Denmark, 

accept corporate criminality in a limited number of cases, whereas common law countries 

(the UK, US, Canada) and those that have followed their influence in this matter (France, 

Belgium and The Netherlands), recognise the criminal capacity of legal persons on a 

general basis.1151 

Criminal prosecution under international instruments has almost exclusively 

focused on individual responsibility.1152  The Rome Statute on the International Criminal 

                                                 
1147 RAÚL CARNEVALI RODRÍGUEZ, DERECHO PENAL Y DERECHO SANCIONADOR EN LA 

UNIÓN EUROPEA 214 (2001). 
1148 Id. at 217. 
1149 In Italy, the principle of criminal personal responsibility has a constitutional status (Art. 27 of the 

Constitution).  In Germany, the principle of culpability (Schuldprinzip) is considered by the German 

Constitutional Tribunal as having a constitutional value and excluding categorically any type of 

responsibility other than the individual.  See 25 Oct. 1966, Bverf GE 20, 323. 
1150 MIGUEL BAJO Y SILVINA BACIGALUPO, DERECHO PENAL ECONOMICO 135-139 (2001).  

For a review of penalties in a system applying the criminal rule, see Diane Marie Amann, Capital 

Punishment: Corporate Criminal Liability for Gross Violations of Human Rights, 24 Hastings J. Int’l & 

Comp. L. 327 (2001).  Bricola observes that in practice, the application or not of the principle societas 

delinquere non potest does not have such a practical impact in corporate life, since the consequences in 

corporate life (fines, forfeiture, prohibition to exercise an activity).  See Bricola, Il Costo Del Principio 

Societas Delinquere Non Potest Nell’ Attuale Dimensione Del Diritto Societario 954, 962-1106, Riv. It. 

Proc. Pen. (1976).  The difference though, resides in the political rationale behind the principles of guilt and 

personal character of the penalties. 
1151 JEAN PRADEL, DROIT PENAL COMPARE 310-311 (1995). 
1152 Art. 9 of the Charter of the Nuremberg International Military Tribunal and Law Number 10 of the 

Control Council of Germany provided for the possibility of declaring an organisation criminal.  The 

declaration of criminality involved the individual responsibility of their members.  In the end, four 

organisations were declared criminal, the Nazi Party Leadership Corps, the Gestapo, the SD and the SS.  

See the discussion in Andrew Clapham, The Question of Jurisdiction Under International Criminal Law 
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Court also refers to responsibility as personal.  Although a French proposal sought to 

subject legal persons to the jurisdiction of the International Criminal Court which elicited 

the interest of many countries, this form of responsibility did not reach the final 

version.1153 

Does international law recognise the principle of individual tort liability for 

violations of international law?  Interestingly, the principle of universal jurisdiction is not 

limited to criminal prosecution.1154  International law has focused on labelling such 

conduct as criminal, with criminal prosecution generally left to individual state court 

systems.  Nevertheless, civil penalties, such as forfeiture of property, have long been 

applied to individuals who violate international law.1155 

It has been proposed that the principle of universal jurisdiction be extended to 

civil claims.1156  Most legal systems establish that a criminal conviction automatically 

involves the obligation to make good the damage done to the victim.  The question is 

whether it is possible to sue a criminal in tort even if no prosecutions have been started.  

In principle, it can be argued that if a state is allowed or even obliged by international law 

                                                                                                                                                 
over Legal Persons, supra note 169 at 139, 161-165.  The Nuremberg Tribunal applied three criteria to 

limit collective responsibility, the activity of the group lead to the commission of crimes against peace, 

crimes of war and crimes against humanity, and that joining the group was voluntary and conscious of the 

group activities.  See H. Donnedieu de Vabres, Le Procès de Nuremberg devant Les Principe Modernes du 

Droit Pénal International, 70 RCADI 481, 547-548 (1947). 
1153 For a detailed review of the discussions during the negotiations of the Rome Statute, see Clapham, The 

Question of Jurisdiction Under International Criminal Law over Legal Persons, supra note 169 at 146-160. 
1154 See generally David Bederman et al., The Enforcement of Human Rights and Humanitarian Law by 

Civil Suits in Municipal Courts: The Civil Dimension of Universal Jurisdiction, reprinted in 

CONTEMPORARY INTERNATIONAL LAW ISSUES: NEW FORMS, NEW APPLICATIONS 156 

(Wybo P. Here ed., 1998). 
1155 Jeffrey M. Blum & Ralph G. Steinhardt, Federal Jurisdiction over International Human Rights Claims: 

The Alien Tort Claims Act After Filártiga v. Peña-Irala, 22 Harv. Int'l L.J. 53, 60-61 (1981). 
1156 Stephens, Translating Filártiga: A Comparative and International Law Analysis of Domestic Remedies 

for International Human Rights Violations, supra note 943 at 5-6. 
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to establish criminal penalties for gross human rights violations, it is even more 

legitimate to impose “softer” penalties deriving from private law instruments.1157 

Of course, civil tort litigation is an improper substitute for criminal prosecution, 

especially since the very purpose of international jurisdiction is to deal with those acts 

that have shaken the conscience of humanity.1158  Nevertheless, there are very strong 

practical reasons advocating the extension of tort jurisdiction.1159  In the case of lawsuits 

against TNCs for complicity in human rights abuses occurring abroad, there is a strong 

policy argument supporting the extension of civil jurisdiction.  In some cases, civil 

lawsuits may be the only way to guarantee accountability, since there may be strong 

political difficulties in filing a lawsuit in the host country.1160  Moreover, it may be 

useless to try to sue the company abroad in the host country since it may have very few 

assets there.  Moreover, the establishment of accurate records about the dealings of a 

company in third countries provides consumers and markets with information about the 

conditions under which that company is operating. 

                                                 
1157 Id. at 50. 
1158 Xuncax v. Gramajo, 886 F. Supp. 162, 183.  (D. Mass 1995).  Judge Woodlock wrote that an 

international human rights violation should not be reduced to “no more or no less than a garden variety 

municipal tort.”  Human Rights abuses are a matter for criminal law, not morally adequate for punitive 

damages, JOHN H. MERRYMAN ET AL., THE CIVIL LAW TRADITION: EUROPE, LATIN 

AMERICA AND EAST ASIA 599, 643 (1999).  Stephens, Translating Filártiga: A Comparative and 

International Law Analysis of Domestic Remedies for International Human Rights Violations, supra note 

943 at 44-45.  However, Stephens has also argued that there is no clear distinction between the categories 

of crime and tort and that these categories evolved over the XVIII and XIX centuries from a system of 

private to public enforcement.  The argument probably misses the point in the sense that there is a clear 

distinction between criminal and tort categories especially when civil universal jurisdiction is claimed with 

regard to acts that constitute crimes under international law.  This contradictory argument may hurt the 

advancement of international jurisdiction, since it disregards the strong connotation implicit in the 

definition of conduct as an international crime. 
1159 On the advantages of civil litigation, see Stephens, Translating Filártiga: A Comparative and 

International Law Analysis of Domestic Remedies for International Human Rights Violations, supra note 

943 at 13-14. 
1160 Id. at 51. 
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On some occasions, and especially in cases where corporate assets are at stake, 

civil litigation may prove a much more useful instrument to fight impunity.  In systems 

where both proceedings are independent, acquittal in the criminal proceeding does not 

prevent the civil action.  A civil lawsuit will have greater possibilities of success since the 

standard of proof is lower.1161 

Moreover, giving victims direct access to a civil remedy may foster the 

democratisation of the transnational legal process.  A civil lawsuit may be more efficient 

in establishing the facts, since the process will be controlled by the victims and their 

chosen attorneys, and not by prosecutors responsive to other agendas.1162  The plaintiffs' 

leadership renders the lawsuit more democratic, as going to court may be the result of a 

bottom-up grassroots movement as opposed to a top-down prosecution dominated by 

governments or UN agencies.1163 

A blanket extension of the principle of universal civil jurisdiction to sue a 

corporation in tort for its complicity in human rights violations irrespective of where the 

offence was committed is fairly unrealistic.  It may also have counterproductive effects, 

such as the proliferation of politically motivated lawsuits leading to the misuse of judicial 

resources that could be more usefully applied in prosecuting other human rights 

violations more closely connected to the forum.  Nevertheless, it is critical that the 

principle of territorial jurisdiction be modified on a general basis to extend to parent 

companies the responsibility for the involvement of its subsidiaries in human rights 

violations.  In fact, this does not amount to the application of the principle of universal 

                                                 
1161 Id. at 18 n. 60.  For arguments in support of “public interest” litigation, see Stephens, supra note 943 at 

13-14 and BETH STEPHENS & MICHAEL RATNER, INTERNATIONAL HUMAN RIGHTS 

LITIGATION IN U.S. COURTS 233-238 (1996). 
1162 Jose E. Alvarez, Rush to Closure: Lessons of the Tadic Judgement, 96 Mich. L. Rev. 2031, 2102 

(1998).  See also Andrew Byrnes, Civil Remedies for Torture Committed Abroad: An Obligation Under the 

Convention Against Torture? in Scott (ed.), supra note 944 at 538, 539. 
1163 Alvarez, supra note 1162 at 2103.  As Alvarez puts it, “this may reawaken individuals’ sense of rights 

and help the governed to demand the restoration of the authority of their own institutions and the 

judiciary.”  
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jurisdiction but of the active personality principle, by means of which a state exercises its 

jurisdiction over the crimes committed by its nationals abroad. 

In fact, a better development of this principle implies a revision, not only of 

jurisdictional principles, such as forum non conveniens, but also goes to the heart of 

traditional concepts of corporate law.  As Phillip Blumberg has put it, corporations law is 

based upon two basic concepts.  The first is entity law, according to which each of the 

constituent corporations of the group is regarded as a separate juridical person with its 

own rights and duties, different from those of the shareholders.  Under accepted 

principles of international law, each of the constituents is a national of the nation state in 

which it has been incorporated and subject to the laws of that nation state.1164  The 

principle of limited liability is a different concept, arising as a result of the pressures on 

the growing corporation of the first half of the nineteenth century.1165 

The principle of limitation of responsibility was conceived to deal with entities 

completely different to those that we know today.  In fact, the principle of limited 

liability of shareholders was not conceived to develop major corporate groups controlling 

a complex structure of subsidiaries and participated companies.  Originally, corporations 

were not allowed to own shares in other corporations and thereby form corporate groups 

unless expressly authorised by the legislature.  As Blumberg points out, these twin 

concepts -corporate personality and limited liability- were automatically applied to the 

constituent companies of corporate groups when groups first emerged in American 

society.  This structure changed when New Jersey radically revised its corporation laws 

in 1890 to permit intercompany stock ownership.  This legal change allowed giant 

groups, such as Standard Oil, to emerge.1166  Since then, entity law has been applied as 

such without any modifications to changing economic realities and courts have 

                                                 
1164 Phillip Blumberg, Accountability of Multinational Corporations: The Barriers Presented by Concepts 

of the Corporate Juridical Entity, 24 Hastings Int’l & Comp. L. Rev. 301, 301 (2001). 
1165 Id. at 301. 
1166 Although exceptions were made in the case of certain railroads and telegraph companies, such authority 

was never granted to manufacturing corporations until New Jersey’s breach of the principle.  Id. at 302. 
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automatically applied the principle of limited liability to corporate investors, instead of 

considering whether this dramatic change required a fresh approach.1167 

Establishing jurisdiction in the case of TNCs presents profound difficulties, since, 

so far, responses to the inadequacy of entity law have been relatively limited.1168  

Jurisdiction must rest on some theory of vicarious or attributive jurisdiction, such as 

piercing the veil, agency or some theory of enterprise jurisprudence.1169  In spite of this 

deficiency of positive law, certain fields offer examples of the extension of the passive 

personality principle and of the adoption of an economic notion of group in order to 

attribute the acts of the subsidiary to the parent company.  Although the instances of  the 

exercise of extraterritorial jurisdiction are numerous, I will point out a few examples that 

could help the development of doctrines which attribute human rights violations to parent 

companies.1170  The following examples show that if corporations are already subject to 

extraterritorial action for the commission of corruption acts or antitrust violations, there 

are no theoretical barriers to the adoption of similar instruments to tackle violations of 

international human rights and humanitarian law.1171 

In some cases, the extension of the nationality of a corporation to its subsidiaries 

abroad has been implemented with the purpose of extending international protection to 

foreign investment.  This is the case of foreign investment treaties and of the ICSID 

Convention, which use diverse methods to extend their protection to the subsidiaries 

incorporated in the host state that are owned by investors of the foreign country in 

question.1172 

                                                 
1167 Id. at 302. 
1168 Id. at 298. 
1169 Id. at 304. 
1170 For a study of extraterritorial jurisdiction in international business, see Muchlinski, Multinational 

Enterprises and the Law, supra note 20 at 123-171. 
1171 Clapham, The Question of Jurisdiction Under International Criminal Law over Legal Persons, supra 

note 169 at 178. 
1172 Blumberg, Accountability of Multinational Corporations: The Barriers Presented by Concepts of the 

Corporate Juridical Entity, supra note 1164 at 321-324. 
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Competition law also provides examples of the application of economic, as 

opposed to legal, concepts of enterprise.  Under the European Court of Justice’s extensive 

case law and the Commission’s practice, to the extent that a group of companies 

constitutes an “economic unit” -in the sense that subsidiaries do not enjoy any real 

autonomy in determining their behaviour in the market, it will be considered as a single 

undertaking despite its division into different legal personalities.1173  Therefore, the 

parent company that controls a subsidiary and determines its commercial behaviour is 

prima facie responsible for the anti-competitive acts committed by the subsidiary.1174 

The European Court of Justice has already developed criteria for the 

extraterritorial application of EC legislation in competition law.  Although the Court has 

not strictly adopted the so-called effects theory (which would imply that EC legislation 

would be applicable outside the EC borders when the anti-competitive conduct would 

produce its effects within the internal market), it has stretched the notion of 

implementation (i.e. the agreement was implemented within the EC borders), therefore 

permitting a wide extraterritorial application.1175 

The anti-corruption treaties apply the active personality principle understood in a 

very wide sense.  Both the OECD Convention on Bribery of Foreign Public Officials and 

the Council of Europe Criminal Convention on Corruption establish the principles of 

territoriality and of active personality as the bases for the states parties’ exercise of 

jurisdiction.  The Council of Europe Criminal Convention has a broader scope, since it 

                                                 
1173 American antitrust law has also developed economic notions of enterprise and criteria for the 

extraterritorial application of antitrust law. 
1174 See M. WAELBROECK AND A. FRIGNANI, EUROPEAN COMPETITION LAW 40-42 (J. 

MEGRET COMMENTARY, vol. IV) (F. Sarret Pol trans., 1999).  LENNART RITTER, W. DAVID 

BRAUN, FRANCIS RAWLINSON, EUROPEAN COMPETITION LAW: A PRACTITIONERS’ GUIDE 

41-44 (2000). 
1175 Although the Court has not adopted the so-called effects theory (which would imply that EC legislation 

would be applicable outside of the EC borders when the anti-competitive conduct would produce its effects 

within the internal market), it has stretched the notion of implementation (i.e. the agreement was 

implemented within the EC borders), therefore permitting a wide extraterritorial application.  See M. 

Waelbroeck and A. Frignani, supra note 1174 at 84. 
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requires member states to criminalise corruption in the domestic and foreign, public and 

private sectors and in the judiciary.1176  The Convention requires states parties to adopt 

measures to ensure that legal persons are liable for criminal offences of corruption 

committed by natural persons on their behalf, based on the power of representation, 

authority or control that the natural person holds within the company.1177  The attribution 

of the acts of corruption to the legal person is wide, since it includes the involvement of 

the natural person as accessory or instigator of the offences and the cases in which the 

lack of supervision by the natural person leads to the commission of an act of corruption 

for the benefit of the corporation.1178 

The European Union Framework Decision on Combating Corruption in the 

Private Sector demands that Member States establish jurisdiction over the crimes of 

passive and active corruption under normal territorial (crimes committed in their 

territory) and active personality principle of jurisdiction (crimes committed by one of 

their nationals).1179  Interestingly, it adds a third ground for jurisdiction: where the 

offence has occurred for the benefit of a legal person operating in the private sector that 

has its head office in the territory of that Member State.  In this case, the corrupt action 

could take place in a third country and be committed by a non-EU national.1180 

                                                 
1176 The OECD Convention on Combating Bribery of Foreign Public Officials in International Business 

Transactions, Dec. 18, 1997, entered into force on 15 February 1999, 37 I.L.M. 1 [hereinafter OECD 

Convention].  Art. 4.2. establishes jurisdiction over offences committed by nationals abroad and Art. 10 

declares bribery of a foreign public official an extraditable offence.  Council of Europe Criminal Law 

Convention on Corruption (Jan. 27, 1999), ETS 173, entered into force Jul. 1, 2002.  The grounds for 

jurisdiction are established in Art. 17. 
1177 Council of Europe Criminal Law Convention on Corruption, Art. 18.1, supra note 1176. 
1178 Id. Art. 18.2. 
1179 Council Framework Decision 2003/568/JHA on Combating Corruption in the Private Sector O.J. L. 

192, 54-56 (Jul. 31, 2003), Art. 7.1 (a) and (b).  However, Art. 7.2. allows Member States not to apply the 

extraterritorial grounds of jurisdiction (when the corruption offence has been committed by one of its 

nationals or for the benefit of a legal person that has its head office in the territory of that member state) or 

to apply them only in specific cases or circumstances. 
1180 Id., Art. 7.1. ©. 
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Outside criminal law, there are also examples of the application of extraterritorial 

jurisdiction that can help design models for victim redress in cases of human rights 

abuses.  In the civil arena, there is already one example that could inspire the adoption of 

civil liability standards in case of corporate complicity in human rights violations.  Art. 1 

of the Council of Europe Civil Convention on Corruption states that each member state 

shall provide in its internal law for effective remedies for persons who have suffered 

damages as a result of an act of corruption, including, therefore, those committed 

abroad.1181  The Convention also declares null and void contracts containing an element 

of corruption.1182 

Closing Remarks 

Transnational litigation cases pave the way for international accountability and 

show how legal remedies can be used creatively.  These cases, however, also show the 

limited character of this remedy: cases have taken place only in a few countries with 

specific legal procedures permitting the establishment of jurisdictional links with 

conducts taking place abroad.  This obliges plaintiffs to do the impossible and to undergo 

years of protracted litigation.  In most cases, their efficacy is more testimonial than real; 

even if a lawsuit fails, proceedings may disclose facts that may seriously damage the 

image of a corporation. 

The development of judicial remedies is thus far very incipient.  In itself, it is 

unlikely that it will acquire sufficient judicial support to form an international opinio 

iuris.  In the long term, however, the accumulation of judicial pronouncements holding 

corporations accountable for violations of international law may lead to the development 

of this opinio iuris.  This development is taking place together with other sources, self-

regulation instruments, guidelines by international organisations, and an increasing 

insertion of human rights clauses in private and state contracts.  Separately, each of the 

                                                 
1181 Council of Europe Civil Convention on Corruption (Nov. 4, 1999), ETS 174, entered into force Nov. 1, 

2003. 
1182 Id.  Art. 8. 
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sources is insufficient to form a sense of obligation.  However, it is the aggregation of all 

of them that could form a critical mass leading to such an obligation.1183 

Transnational litigation presents the danger of having a vicious circle effect, thus 

reinforcing the existing power structures of the international community and solidifying 

even further a system in which powerful countries judge the human rights performance of 

others.  This policy objection is however, not the only one.  A proliferation of diverging 

opinions on international human rights can threaten the coherence of the international 

legal order.  The principle of comity and the sensitivity of these issues for a country’s 

international relations may lead to the application of double standards of justice.  

Moreover, ATCA cases show that courts are likely to restrict their interpretation of the 

“law of nations” to a limited number of international crimes and to the detriment of 

economic and social rights.  This is, of course, a risk for the development of a systematic 

doctrine of corporate accountability because in their ordinary operations, corporations 

will be more likely to be involved in mass torts that are at the same time social disasters 

than in a systematic pattern of crimes against humanity. 

These risks should not be underestimated but given the incipient character of this 

litigation, neither should their overestimation lead to the dismissal of this tool as a legal 

remedy.  So far, the maintenance of the current jurisdictional status quo poses many more 

pressing risks to the protection of human rights.  Concretely, the issue to be addressed, as 

underscored by transnational litigation, is that the development of a global market has not 

been matched by the development of global geographical areas for responsibility and that 

the three private international law “Cs” (competence, convenience and comity) serve the 

                                                 
1183 For the formulation of this theory in relation to universal jurisdiction, see Cherif Bassiouni, supra note 

1135 at 149.  As Cherif Bassiouni observes, even if each of the instruments and practice, taken separately, 

are insufficient to establish the proposition that universal jurisdiction applies to ius cogens crimes, the 

cumulative effect of these sources permits one to argue that it is at least recognised, if not required.  

Andrew Clapham argues that we are moving towards an obligation, in international law on all states to 

prosecute all those for whom there is the requisite evidence that they have committed crimes against 

humanity, wheresoever and by whosoever committed.  Andrew Clapham, Revisiting Human Rights in the 

Private Sphere: Using the ECHR to Protect the Right to Access to the Civil Courts in Scott (ed.), supra 

note 944 at 513 et seq. 
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interests of dominant economic power formations, facilitating the perpetuation of 

substandards and the minimisation of risk for hazard exporters.1184  Moreover, it should 

not be forgotten that dispute settlement is already delocalised in many fields affecting 

businesses and that when a group avails itself of broader notions of nationality and 

enterprise to foster its investment interests, there needs to be a symmetric use of these 

notions for the purposes of establishing liability for its activities.

                                                 
1184 I borrow the term three “Cs” from Upendra Baxi.  See Upendra Baxi, Mass Torts, Multinational 

Enterprise Liability and Private International Law, 276 RCADI 297, 338 (1999). 
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Chapter VI.  The Evolution of International 

Human Rights Law in Relation to Non-State 

Actors 

Introduction 

When discussing the role of international human rights law in transnational 

litigation, Craig Scott describes two possible extreme positions.  The first would be the 

“restrained conservative” position, according to which, human rights law applies only 

through indirect state responsibility in a particular state.  Thus, corporations would be 

unable to violate international law.1185  At the opposite end of the spectrum, would lie the 

“activist radical,” who advocates the horizontal application of human rights.1186 

In recent years, a number of authors and activists have interpreted international 

law instruments as having a certain degree of binding force upon corporations.1187  A 

frequent argument is that the lack of explicit obligations does not prevent companies 

from having a moral duty to respect the human rights instruments.1188  The Preamble of 

the UDHR, according to which “every individual and organ of society, keeping this 

                                                 
1185 Craig Scott, Translating Torture into Transnational Tort: Conceptual Divides in the Debate on 

Corporate Accountability for Human Rights, supra note 1100 at 46. 
1186 Id.  For an example of this position, see Beth Stephens, Translating  Filártiga: A Comparative and 

International Law Analysis of Domestic Remedies For International Human Rights Violations, supra note 

943. 
1187 Amnesty International and The United Nations Global Compact, supra note 172 at 35.  See also the 

discussion in NICOLA JÄGERS, CORPORATE HUMAN RIGHTS OBLIGATIONS: IN SEARCH OF 

ACCOUNTABILITY 36-44 (2002). 
1188 “Amnesty International believes that the business community also has a wider responsibility –moral 

and legal- to use its influence to promote respect for human rights.”  Amnesty International, Human Rights 

Principles for Companies 1, AI Index ACT 70/01/98 (January 1998), Human Rights Watch, Colombia, 

Human Rights Concerns Raised by the Security Arrangements of Transnational Oil Companies at 2 (1998). 
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Declaration constantly in mind, shall strive by teaching and education to promote respect 

for these rights and freedoms,” has been widely quoted as either a source of moral 

obligations or as having the potential for the development of future legal ones.1189  For 

human rights lawyers, the daunting scarcity of positive law is frustrating, especially if 

one takes into account that this has been a pressing problem for many years.1190  Since the 

assertion that companies have human rights obligations under positive international law 

is unfortunately not very solid, another frequent argument is that international law should 

be reformed to make corporations accountable, since the focus on voluntary approaches 

is largely insufficient.1191 

Current legal developments indicate that, although corporations have not acquired 

explicit human rights obligations under international law, the strict interpretation based 

on exclusive indirect state responsibility is not tenable in practice, either.  The current 

state of positive law is confusing since developments in the direction of an increasing 

privatisation of human rights make it impossible for transnationals to claim 

irresponsibility for complicity in human rights abuses, not just on moral, but in some 

cases, also on legal grounds. 

New developments on CSR are occurring everyday, and therefore, it is difficult to 

present a static picture of the subject.  Yet, a study of the law in force and its comparison 

with the new developments that are taking place is necessary, not just to grasp the biases 

                                                 
1189 Amnesty International and The International Business Leaders Forum, Human Rights: Is It Any of 

Your Business? 23 (2000) (on file with the author).  See also ICHRP, Beyond Voluntarism: Human Rights 

and The Developing International Legal Obligations of Companies, supra note 170 at 103-105. 
1190 The Relationship Between the Enjoyment of Human Rights, in particular International Labour and 

Trade Union Rights and the Working Methods and Activities of Transnational Corporations (Report of the 

Secretary General), E/CN.4/Sub.2/1996/12 at 71. 
1191 Amnesty International, Irene Khan's Speech at the World Economic Forum, Davos, Jan. 23, 2003, AI 

index: IOR 50/002/2003 Public at www.amnesty.org, International Right to Know Coalition, Questions 

About International Right to Know at http://www.irtk.org/q_a.html#voluntary, Human Rights Watch, 

Corporate Social Responsibility, Letter from Kenneth Roth (Executive Director, Human Rights Watch) to 

Kofi Annan, (Jul. 28, 2000) at http://www.hrw.org/press/2000/07/hrw-ltr-july.htm  
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and lacunae of the system but also to determine what reforms may be needed more 

urgently and which are more feasible.  As Sir Robert Jennings said: 

“The study and practice of public international law provides no exception to this damaging 

contemporary tendency to narrowness.  It may be partly the result, of an insistence, healthy of itself on the 

importance of being able to distinguish between de lege lata and de lege ferenda (perhaps even especially 

healthy in international law).  But one cannot distinguish those things without some knowledge and 

understanding of the nature of both things.  In public international law, the concentration on the lex lata has 

been so great as to blind us to seeing urgently needed transformations of the lex lata itself which would be 

apparent if only we would open our eyes rather wider and appreciate the basic changes which are taking 

place in the world in which public international law has to operate at the present time, and appreciate also 

the importance of endeavouring to keep in touch with other neighbouring fields of knowledge which have 

so much to contribute to a proper understanding of how international law actually works in the international 

society of our day.”1192 

During the last few years, there have been many discussions at the UN level about 

how to restructure international law to meet the challenges of globalisation.1193  One of 

the most fundamental of these is the perception that powerful actors are beyond the 

control of the legal system and that, thus, rights should be matched by responsibilities.1194 

                                                 
1192 Sir Robert Jennings, Broader Perspectives in International Law in LEGAL VISIONS OF THE 21ST. 

CENTURY: ESSAYS IN HONOUR OF JUDGE CHRISTOPHER WEERAMANTRY 497, 497 (Anthony 

Anghie and Garry Sturgess eds., 1998). 
1193 For an overview of UN initiatives on business and human rights, see Office of the High Commissioner 

on Human Rights, Business and Human Rights: A Progress Report and Business and Human Rights: An 

Update (UN High Commissioner for Human Rights, July 2000) at http://www.unhchr.ch/business.htm.  
1194 Report of the Secretary General, The Relationship Between the Enjoyment of Human Rights, in 

particular International Labour and Trade Union Rights and the Working Methods and Activities of 

Transnational Corporations, supra note 1190 at § 72.  Commentators have also advanced other arguments, 

such as that the law is operating on the basis of older fictions, according to which, international treaty law 

would be like nineteenth century contract law and would not take into account the differences of the 

parties’ bargaining power, see Christopher G. Weeramantry, Human Rights and the Global Marketplace, 

25 Brook. J. Int'l L. 27 (1999)  It has also been pointed out that the exclusive focus on state responsibility in 

the area of human rights may lead to unfair results, such as obliging newly elected governments to pay 

compensation for human rights violations carried out by their predecessors without giving them 

international support and tools to help make the repressors accountable and permitting, at the same time, to 
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“Our Global Neighbourhood,” The Commission on Global Governance’s Report, 

published in 1995, declared that “that all citizens, as individuals and as members of 

different groups and associations, should accept the obligation to recognise and help 

protect the rights of others.”1195  The Commission felt that human rights instruments like 

the UDHR needed to be supplemented for two reasons.  First, the human rights discourse 

needed to reflect the fact that governments are only one source of threats to human rights 

and that, at the same time, that more and more frequently, government action alone is not 

sufficient to protect many human rights.1196  Second, rights need to be joined with 

responsibilities, since, “[o]ver the long run, rights can only be preserved if they are 

exercised responsibly and with due respect for the reciprocal rights of others.”1197 

In UN practice, although the state is still considered the first responsible entity for 

the protection of human rights, references to the responsibility of non-state actors have 

become customary, even if their role is not stated in precise terms.  The lack of agreement 

in the field is reflected by the fact that, on many occasions, references to private sector 

participation consist in a call to enter into voluntary partnerships.1198 

In spite of this lack of clarity, the UN Security Council has already imposed 

obligations on companies under Chapter VII and called them to collaborate with 

                                                                                                                                                 
those guilty of those violations to live abroad in luxury and go unpunished.  See Thomas Buergenthal, 

Human Rights: Concept and Standards in HUMAN RIGHTS: CONCEPT AND STANDARDS 3, 21-22 (J. 

Symonides, 2000).  Another frequent argument is the fact that human rights sanctions apply to states for 

violating social rights while at the same time commercial treaties promote a regime that fosters the 

violation of those rights.  See Terry Collingsworth, J. William Goold, and Pharis Harvey, Labor and Free 

Trade: Time for a Global New Deal, 73/1 For. Aff. 8 (Jan.-Feb. 1994). 
1195 COMMISSION ON GLOBAL GOVERNANCE, OUR GLOBAL NEIGHBORHOOD 56 (1995). 
1196 Id. 
1197 Id. 
1198 A special UN task force established in the wake of the international financial and economic crisis of 

1997-98 recommended that the UN strongly support the development of international codes of conduct 

consistent with core international human rights.  See Towards a New International Financial Architecture, 

Report of the Task Force of the Executive Committee on Economic and Social Affairs of the United 

Nations (Jan. 21, 1999) at § 6, Department of Economic and Social Affairs (ESA), United Nations (1999). 
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governments and international organisations.1199  The growing role of non-state actors 

and, concretely, of corporations is also reflected in General Assembly Resolutions.  

Corporate social responsibility was an important issue in the UN General Assembly 

special session to review progress five years after the 1995 Copenhagen World Summit 

for Social Development.  The resolution referred to the role and responsibilities of the 

private sector and called for a multi-sectoral approach, mentioning three strategies to 

promote corporate social responsibility: (i) the adoption of a legal, economic and social 

policy framework; (ii) the enhancement of partnerships with business, trade unions and 

civil society at the national level in support of the goals of the Summit and (iii) the 

promotion of dialogue among government, labour and employer groups to achieve 

broadly based social progress.1200 

Another reference to partnerships can be found in the General Assembly 

Resolution following the Johannesburg summit.1201  The Resolution encourages the 

formation of partnerships that have been voluntarily undertaken by some governments, 

international organisations and some groups.1202 

This idea is also stressed by the Millennium Declaration, which refers to the need 

to develop strong partnerships with the private sector and with civil society organisations 

                                                 
1199 See text accompanying notes 184-186. 
1200 Further Initiatives for Social Development, U.N. GAOR, 24th. Special Session, 10 plenary mtg. 

A/RES/S-24/2 (2000). 
1201 World Summit on Sustainable Development, G.A. Res. 253, U.N. GAOR, 2nd comm, 78th plenary 

meeting, 57th Sess., U.N. Doc. A/57/253 (Dec. 20, 2002). 
1202 Id. at § 5.  The Word Summit on Sustainable Development (WSSD) Plan of Implementation also refers 

to the enhancement of partnerships between governmental and non-governmental actors, including all 

major groups, as well as volunteer groups, on programmes and activities for the achievement of sustainable 

development at all levels.  The World Summit on Sustainable Development Plan of Implementation (Sept. 

23, 2002) § 168.  Although both the WSSD Political Declaration and Plan of Implementation refer to the 

term “corporate accountability” (Political Declaration § 29 and Plan of Implementation §§ 18, 49 and 140), 

the documents stop short from establishing an international liability regime as called by civil society in the 

WSSD.  See Elisa Morgera, From Stockholm to Johannesburg, From Corporate Responsibility to 

Corporate Accountability for the Global Protection of the Environment?, 13/2 RECIEL 214, 218-220 

(2004). 
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in pursuit of development and poverty eradication,1203 and to give greater opportunities to 

the private sector, non-governmental organisations and civil society, in general, to 

contribute to the realisation of the organisations’ goals and programmes.1204 

The Preamble to the General Assembly Resolution on the Declaration on the 

Right and Responsibility of Individual, Groups and Organs of Society to Promote and 

Protect Universally Recognised Human Rights and Fundamental Freedoms stresses “that 

the prime responsibility and duty to promote and protect human rights lies with the state 

and recognises the right and responsibility of individuals, groups and associations to 

promote, respect and foster knowledge of human rights and fundamental freedoms at the 

national and international levels.”1205 

For a few years, human rights special rapporteurs have been specifically 

addressing the interaction between business and human rights and contacting the business 

sector in the course of their work.1206  The Special Rapporteur on Sudan held dialogues 

with oil companies in that countries and expressed his opinion about the role of the oil 

industry in the enjoyment of human rights. 

The Special Rapporteur on Sudan, for example, refers to its interviews with two 

specific oil companies, Talisman and Lundin Oil.  It also refers to the limitations of a 

corporate responsibility approach since, although companies provided social services 

such as hospitals, schools and roads in the areas where they operated, they were doing 

business in a war-torn country characterised by frequent humanitarian crises.  These are 

                                                 
1203 United Nations Millennium Declaration, G.A. Res. 55, U.N. GAOR, 55th Sess., 8th Plenary Meeting, 

A/RES/55/L.2 (Sept. 8, 2000) at § 20. 
1204 Id. at § 30. 
1205 Declaration on the Right and Responsibility of Individual, Groups and Organs of Society to Promote 

and Protect Universally Recognised Human Rights and Fundamental Freedoms, G.A. Res., 85th Plenary 

Meeting. A/RES/53/144 (Dec.9, 1998).  
1206 See Office of the High Commissioner on Human Rights, Business and Human Rights: A Progress 

Report and Business and Human Rights: An Update, supra note 1193. 
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mainly, although not only, related to the fighting in the Upper Nile, featuring the looting 

and destruction of crops and villages and generating displacement.1207 

After a few years of research, the UN Sub-Commission on the Promotion and 

Protection of Human Rights decided to create a three-year Working Group on TNCs and 

human rights.1208  In 2001, its mandate was extended for another three years.1209  As well 

as its reports on the impact of transnationals and economic development in the enjoyment 

of human rights, the Working Group elaborated the Norms on the Responsibilities of 

Transnational Corporations and Other Business Enterprises with Regard to Human 

Rights, a code of human rights responsibilities for business, that was approved by the UN 

Sub-Commission on the Promotion and Protection of Human Rights at its 55th session in 

August 2003.1210 

All these declarations have in common the perception of a very strong need to 

involve non-state actors in the protection of human rights.  The absence of non-state actor 

involvement in the human rights system is in contrast with the evolution of states’ 

obligations themselves.  Indeed, the human rights treaty system has multiplied the 

obligations of states to regulate non-state actors conduct to guarantee the effet utile of 

human rights. 

As a consequence, although human rights norms are mainly directed at states, the 

current situation is far from certain.  Non-state actors are increasingly reached by the 

                                                 
1207 Fifty-sixth sessionA/56/150.  In accordance with G. A. res. 55/222, part III, § 10, the report was being 

submitted on 7 September 2001 so as to include as much updated information as possible.  Interim report of 

the Special Rapporteur of the Commission on Human Rights on the Situation of Human Rights in the 

Sudan.  The Special Rapporteur also lists the companies with which he interviewed and said that the 

companies provided him with information on socially responsible practices, § 43-44. 
1208 Resolution 1998/8, E/CN.4/Sub.2/1998/8. 
1209 Resolution 2001/3. 
1210 The Norms draw on international treaties and declarations and are not addressed to TNCs but to all 

businesses.  UN Sub-Commission on the Promotion and Protection of Human Rights, Norms on the 

Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human 

Rights, UN Doc. E/CN.4/Sub.2/12/Rev.2 (2003), approved on August 13, 2003, by Resolution 2003/16, 

UN Doc. E/CN.4/Sub.2/2003/L.11 at 52 (2003). 
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impact of human rights norms in what could be characterised as a state of dynamic 

confusion.  The work of international organisations reveals an awareness that the 

exclusive focus on states is not enough to guarantee the fulfilment of human rights (I).  

However, human rights obligations under the treaty system are addressed to states.  

Nevertheless, there has been an evolution in human rights law towards an increased 

intervention in the private sphere.  This is visible, not only in the adoption of treaties 

obliging states to take action in private relations but also through the work of committees 

and judicial bodies charged with treaty interpretation (II).  A third trend relevant to 

corporate responsibility is the confirmation of individuals’ duties through the 

development of international criminal law (III).  Whereas these legal developments 

concern other non-state actors, corporations are explicitly targeted by international soft 

law instruments.  The effect of soft law instruments is to blur the limits between moral 

and legal obligation, which are becoming increasingly unclear.  Thus, although 

international law does not impose obligations on corporations, the growing body of soft 

law obliges companies to demonstrate a certain degree of due diligence towards the 

fulfilment of human rights when they are put in the spotlight (IV). 

6.1. The Evolution of State Responsibility in the Private Sphere 

6.1.1. International Treaties 

The early origins of international human rights law can be found in the much 

older constitutional doctrines going back to the Enlightenment.  Landmark documents 

such as the American Declaration of Independence and the French Declaration of the 

Rights of Man and Citizen reflect the ideology and contents of this early vision of human 

rights.1211  Its original philosophy was to protect individuals against the threats deriving 

from arbitrary state action. 

                                                 
1211 Thomas Buergenthal, International Human Rights in an Historical Perspective at 3.  See also Burns, 

The Rights of Man Since Reformation in AN INTRODUCTION TO THE STUDY OF HUMAN RIGHTS 

16, (F. Vallat ed., 1972).  See also ANTONIO CASSESSE, HUMAN RIGHTS IN A CHANGING 

WORLD (1990). 
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Of course, when contemporary international human rights instruments were 

initially drafted, they received other ideas different from the traditional liberal conception 

of human rights.1212  The drafters of the international bill of rights were clearly aware that 

the state was not the only source of threats to the effective enjoyment of human rights.1213  

However, the UDHR and the subsequent human rights instruments were adopted on the 

assumption that the main threat and, at the same time, guarantor of human rights was the 

state.1214  Even if human rights instruments mentioned the duty of individuals to respect 

other people’s rights, it was the state that had to ensure protection against violations of 

human rights by private actors.1215 

Positive international law has evolved in the direction of placing an increasing 

number of duties upon the state to regulate the behaviour of private actors.1216  The 

regime of state responsibility for human rights violations committed by private actors has 

                                                 
1212 For an account of the drafting process, see MARY ANN GLENDON, A WORLD MADE NEW: 

ELEANOR ROOSEVELT AND THE UNIVERSAL DECLARATION OF HUMAN RIGHTS (2001).  See 

also René Cassin, La Déclaration Universelle et la Mise en Oeuvre des Droits de l’Homme, 79 RCADI 

(1951-II) 237-365.  For a study of the philosophical underpinnings of the UDHR and the discussions at the 

Third UN Committee, see Johannes Morsink, The Philosophy of the Universal Declaration, 6 H.R.Q. 309 

(1984). 
1213 See text accompanying notes 1356-1362. 
1214 One commentator has referred to the UDHR as a natural rights philosophy, with some qualifications.  

Morsink, supra note 1212 at 326. 
1215 For an example of this view, see Henkin, The Age of Rights, supra note 7 at 3-4 (1990).  Henkin 

explains human rights as claims upon society.  These claims may derive from moral principles governing 

relations among persons but it is society that bears the obligation to satisfy them including against private 

invasion.  As he puts it, “[t]hus, government must protect me from assault from my neighbour or from 

wolves and must ensure that I have bread or hospitalisation; in human rights terms, my rights are against 

the state, not against the neighbour or the wolves.” 
1216 For a review of this evolution, see generally Clapham, Human Rights in the Private Sphere, supra note 

12.  This Chapter will depart from Clapham’s analysis of the evolution of states’ responsibility vis-à-vis 

human rights violations in the private sphere.  The Chapter shows that in the last ten years, state 

responsibility for private violations, as interpreted by international bodies and tribunals, has enlarged 

considerably. 
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considerably expanded the generating fact considered under traditional criteria of state 

responsibility.1217 

A clear example of this are the human rights instruments directed at preventing 

discrimination against particularly disfavoured groups -both the UN Charter and the 

UDHR prohibited discrimination, on the grounds of sex, race, language and religion.1218  

To further these declarations, a number of UN treaties and declarations were adopted that 

requiring states to intervene widely in the private realm.1219 

The UN Convention on the Elimination of Racial Discrimination (CERD) 

contains a number of measures obliging states to intervene in the private sphere.  The 

term “racial discrimination” is defined as “any distinction, exclusion, restriction or 

preference based on race, colour, descent, or national or ethnic origin which has the 

purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an 

equal footing, of human rights and fundamental freedoms in the political, economic, 

social, cultural or any other field of public life.”1220  The Convention obliges States to 

                                                 
1217 Indeed, under human rights treaties, states are increasingly responsible for failures to protect, or in 

other words, for omissions, whereas a reading of Art. 4 of the ILC Draft Articles on the Responsibility of 

States for Internationally Wrongful Acts still transmits the impression that the conduct from the organs of 

the state that would generate state responsibility is an active conduct, rather than an omission.  See ILC 

Draft Articles on the Responsibility of States for Internationally Wrongful Acts, Report of the International 

Law Commission on the Work of its Fifty-third session, Official Records of the General Assembly, Fifty-

sixth session, Supplement No. 10 (A/56/10), chp. IV.E.1. 
1218 Preamble and Arts. 1.3 and 55 © of the UN Charter and Art. 2 of the UDHR. 
1219 The first anti-discrimination treaty was the Unesco Convention against Discrimination in Education, 

429 U.N.T.S. 93, entered into force May 22, 1962.  In the area, there are also soft law instruments.  See 

Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or 

Belief, G.A. res. 36/55, 36 U.N. GAOR Supp. (No. 51) at 171, U.N. Doc. A/36/684 (1981). 
1220 International Convention on the Elimination of All Forms of Racial Discrimination, 660 U.N.T.S. 195, 

entered into force Jan. 4, 1969.  Art. 1.1.  In fact, the definition of discrimination used by the CERD 

Convention is based on that to be found in the ILO Convention Num. 111 on Discrimination in Education 

and Employment.  See Michael Banton, Decision-Taking in the Committee on the Elimination of Racial 

Discrimination in THE FUTURE OF UN HUMAN RIGHTS TREATY MONITORING (Philip Alston and 

James Crawford eds., 2000).  This definition has been criticised as confusing.  See Theodor Meron, The 
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prohibit and bring to an end, by all appropriate means, including legislation, racial 

discrimination by any person, group or organisation.1221  This involves the adoption of 

criminal measures to punish racially discriminatory conducts, such as the spreading of 

ideas of racial superiority or incitement of racial violence, and the banning of racist 

organisations.1222  States must also legislate in private law to ensure that victims of racial 

discrimination obtain compensation.1223  Finally, states also have to take measures 

beyond legislation to protect persons against racially motivated violence, by government 

officials, groups or institutions.1224 

Government obligations aimed at eliminating racial discrimination were useful as 

a precedent to draft the CEDAW.1225  Although the initial object of the United Nations 

work on women after the adoption of the UDHR was the political rights of women,1226 it 

soon became clear that a formal prohibition on discrimination was insufficient to 

eliminate racial or gender discrimination, since the categories victimised by 

discrimination had to be assisted so that they could exercise their rights on equal terms 

with others.1227  This approach required a reorientation of human rights standards from 

relations between the government and the individual to the private sphere.1228 

In the Preamble to the CEDAW, the states parties declare that they were “aware 

that a change in the traditional role of men as well as the role of women in society and in 

                                                                                                                                                 
Meaning and Reach of the International Convention on the Elimination of All the Forms of Racial 

Discrimination, 79 Am. J. Int'l L. 283 (1985). 
1221 CERD, supra note 1220 Art. 2 (d).  The Convention requires a right of access to “transport, hotels, 

restaurants, cafés, theatres and bars.  Art. 5 (f). 
1222 Id.  Art. 4. 
1223 Id.  Art. 6. 
1224 Id.  Art. 5. 
1225 G.A. res. 34/180, 34 U.N. GAOR Supp. (No. 46) at 193, U.N. Doc. A/34/46, entered into force Sept. 3, 

1981. 
1226 Katarina Tomaševski, Women’s Rights in Symonides, supra note 1194 at 254 fn 8.  See Convention on 

the Political Rights of Women, 193 U.N.T.S. 135, entered into force Jul. 7, 1954. 
1227 Id. at 239. 
1228 Id. at 233. 
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the family is needed to achieve full equality between men and women.”1229  The CEDAW 

was conceptually bold since not only did it oblige state parties to legislate to guarantee 

women’s equality but also to take all appropriate measures to eliminate discrimination 

against women by any person, organisation or enterprise and to modify or abolish 

existing laws, regulations, customs and practices that constitute discrimination against 

women.1230 

The obligation to fight discrimination requires states to act in all realms, including 

the political, social and cultural fields to guarantee the full development and advancement 

of women.  States must not only take all measures to guarantee the participation of 

women in public life,1231 but also to ensure the same rights in marriage and family 

relations,1232 employment1233 and contracts.1234  Since eliminating de iure discrimination 

                                                 
1229 Convention on the Elimination of All Forms of Discrimination Against Women, adopted Dec. 18, 

1979, entered into force Sept. 3, 1981, G.A. Res. 134/80, UN GAOR Supp. (No. 46), UN Doc. A/34/46 at 

193, reprinted in 19 I.L.M. 33 (1980) § 14 . 
1230 CEDAW, supra note 1229.  Art. 2 (e) and (f).  However, the conceptual boldness of the Convention 

was not accompanied by an equally bold implementation mechanism.  The CEDAW committee’s 

organisation and procedures were established in a way that made it potentially less effective.  See Roberta 

Jacobson, The Committee on the Elimination of Discrimination Against Women, in THE UNITED 

NATIONS AND HUMAN RIGHTS: A CRITICAL APPRAISAL 339, 358 (P. Alston ed., 1992) and 

Theodor Meron, The Convention on the Elimination of All Forms of Discrimination Against Women in 

HUMAN RIGHTS LAW MAKING IN THE UNITED NATIONS 216, 217 (T. Meron ed., 1986).  During 

the years since the first session in 1982, the CEDAW Committee has been seen both by commentators and 

by its own members as the poor relation of UN treaty bodies, left outside the mainstream work of the UN 

and neglected by the human rights community. An Optional Protocol was adopted by the Commission on 

Human Rights (12-3-99) and by the General Assembly (6-10-99), dealing with both the submission of 

individual complaints to the Committee and for a procedure under which the committee can inquire into 

serious and systematic violations of the Convention.  G.A. res. 54/4, annex, 54 U.N. GAOR Supp. (No. 49) 

at 5, U.N. Doc. A/54/49 (Vol. I) (2000), entered into force Dec. 22, 2000.  See Mara Bustelo, The 

Committee on the Elimination of Discrimination Against Women at a Crossroads in THE FUTURE OF UN 

HUMAN RIGHTS TREATY MONITORING 72, 81 (Philip Alston and James Crawford eds., 2000). 
1231 CEDAW, supra note 1229.  Art. 7. 
1232 Id.  Art. 16. 
1233 Id.  Art. 11. 
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against women is not enough to end inequality in a society, the CEDAW requires states 

parties to adopt the appropriate measures to modify the social and cultural conduct 

patterns of men and women, with a view to eliminate prejudices and customary and all 

other practices based on the idea of inferiority and superiority.1235  Parties to the 

Convention must also ensure that family education includes a proper understanding of 

maternity as a social function and the recognition of the common responsibility of men 

and women in the upbringing and development of their children.1236  The obligation to act 

is reflected in the requirement to lead active policies in special sectors, such as rural 

women, ensuring that they obtain all types of training and education, organise self-help 

groups and participate in community activities.1237 

Another example of a treaty requiring a strong intervention in the private sphere is 

the UN Convention of the Rights of the Child, of which the cardinal concept is the 

recognition of the child as an active subject of rights rather than as the property of the 

family or the object of the rights of adults.1238  According to Art. 3.1 of the Convention, 

the best interests of the child shall be a primary consideration in all actions concerning 

children, whether undertaken by public or private social welfare institutions, courts of 

law, administrative authorities or legislative bodies.1239  States must ensure that children 

are protected from abuses in the private sphere.  This includes the duty to regulate private 

                                                                                                                                                 
1234 Id.  Art. 13 states the right to receive family benefits, bank loans and other forms of access to financial 

credit and the right to participate in cultural life. 
1235 Id.  Art. 5. 
1236 Id.  Art. 5. 
1237 Id.  Art. 14 (d), (e) and (f). 
1238 Yuri Kolosov, The Rights of the Child, in Symonides supra note 1194 at 259, 262. 
1239 Convention on the Rights of the Child, G.A. res. 44/25, annex, 44 U.N. GAOR Supp. (No. 49) at 167, 

U.N. Doc. A/44/49 (1989), entered into force Sept. 2, 1990.  Its comprehensiveness means that it 

constitutes an important reference point in interpreting the general or overall obligations of governments in 

the light of the more specific obligations contained in the remaining parts of the Convention.  See Philip 

Alston, The Legal Framework of the Convention of the Rights of the Child, 91/2 Bulletin of Human Rights 

at 9.  For a discussion of the principle and its interpretation and application problems, see generally, THE 

BEST INTEREST OF THE CHILD, RECONCILING CULTURE AND HUMAN RIGHTS (Philip Alston 

ed., 1984). 
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institutions that care for children,1240 to protect children from violence in the home,1241 to 

abolish traditional practices that harm children’s health,1242 and to protect children from 

economic exploitation and hazardous work.1243 

The entry into force of the International Convention on the Protection of the 

Rights of All Migrant Workers and Members of Their Families (the Migrant Workers’ 

Convention) will increase states’ obligations to fight private violations.1244  The Migrant 

Workers’ Convention promotes and protects the rights of migrant workers and their 

families, including those workers in “irregular situations” who lack or have lost legal 

authorisation for residency and employment.1245 

The Migrant Workers’ Convention guarantees the respect of human rights to all 

migrants, including the rights to life, due process, fair trials, and freedom of expression 

and religion, as well as equal treatment with nationals in the enjoyment of economic and 

social rights.1246  The protection of these rights requires states to intervene in a broad 

number of areas.  Migrant workers and their families have to be protected against 

violence, physical injury, threats and intimidation by public officials or by private 

individuals, groups or institutions.1247  The protection of economic and social rights also 

requires intervention in the private sphere, to prevent migrant workers from being 

subjected to servitude and compulsory labour1248 and to fight against any unlawful 

restriction to their right of freedom of association.1249 

                                                 
1240 Convention on the Rights of the Child, supra note 1239.  Art. 3.3. 
1241 Id.  Art. 19. 
1242 Id.  Art. 24.3. 
1243 Id.  Art. 32. 
1244 International Convention on the Protection of the Rights of All Migrant Workers and Members of Their 

Families, G.A. res. 45/158, annex, 45 U.N. GAOR Supp. (No. 49A) at 262, U.N. Doc. A/45/49 (1990), 

entered into force Jul. 1, 2003. 
1245 Arts. 1 and 5 (b). 
1246 Arts. 9, 12-13, 16-18 and 25-31. 
1247 Art. 16.2. 
1248 Art. 11. 
1249 Art. 40. 
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The fight against trafficking and exploitation of immigrants also implies the fight 

against private abuse.  Article 68 calls for co-operation among States parties to prevent 

and eliminate “illegal or clandestine movements and employment” of immigrants.1250  

Concretely, states have to prevent the dissemination of misleading information relating to 

emigration and immigration; to detect and eradicate the illegal or clandestine movements 

of migrant workers and members of their families; to impose effective sanctions on 

persons, groups or entities that organise, operate or assist in organising or operating such 

movements; to impose effective sanctions on persons, groups or entities that use violence, 

threats or intimidation against migrant workers or members of their families in an 

irregular situation; and to impose sanctions on the employers of workers in irregular 

situations.1251 

6.1.2. The Work of International Bodies and Committees 

The work of the committees in charge of applying the above-mentioned 

conventions has contributed to consolidate the idea that the prevention and redress of 

private violations is a sine qua non condition for the advancement of human rights.1252  

This extension of human rights positive law to private situations has also been 

acknowledged and developed by the ICCPR and ICESCR committees, even if these 

conventions are formulated in state/individual terms. 

The Human Rights Committee has interpreted the ICCPR as imposing upon states 

the obligation to prevent or stop abuses by private actors.  This interpretation covers a 

wide range of civil and political rights and affects not only the formulation and 

interpretation of the rights but also the states’ reporting obligations.1253 

                                                 
1250 Art. 68.1 
1251 Art. 68.1 (a), (b) and (c). 
1252 For example, see Cedaw Committee General Recommendations num. 19 (violence), num. 21 (equality 

in marriage), num. 23 (women in public life) and 24 (women’s health). 
1253 In the context of individual communications, the Human Rights Committee has also declared states in 

violation of their obligations under the ICCPR for allowing or facilitating private breaches of human rights.  

In Hopu and Bessert v. France, the HRC found France in violation of Arts. 17 and 23 of the ICCPR (rights 
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General Comment (GC) 28, on Art. 3, on the equality of rights between men and 

women in the enjoyment of civil and political rights requires states to undertake positive 

measures ensuring the empowerment of women in society and to take steps to end 

discrimination in the private sector.1254  The GC asks states to provide detailed 

information on the ways in which they implement Art. 3.  When reporting on the right to 

life, states should provide data on birth rates and pregnancy and childbirth-related deaths 

of women.1255  They should also furnish information on any measures taken to avoid 

unwanted pregnancies by women and to prevent practices that violate women’s right to 

life, such as dowry killings, the burning of widows and female infanticide.1256  They are 

further required to provide information on national laws and practices with regard to 

domestic and other types of violence against women, such as trafficking and forced 

prostitution, on laws that extinguish rape responsibility when marriage is offered and on 

the measures taken to abolish those laws.1257  Beyond legislation, the GC requires states 

to provide detailed information on social practices that may impair the enjoyment of 

women’s right to equality, such as specific clothing that women should wear in public or 

any de facto measures that prevent women from enjoying freedom of movement.1258 

                                                                                                                                                 
to privacy and family life) because it had granted a concession to a hotel company on the petitioners’ 

traditional burial ground.  The findings of the Committee are based on a very broad understanding of the 

notions of privacy and family.  Hope and Bessert v. France, Communication No. 549/1993, Dec. 29, 1997, 

UN Doc. CCPR/C/60/D/549/1993/Rev.1., see especially § 10.3.  See also J. Länsman et al. V. Finland, 

Communication No. 511/1992, Oct. 26, 1994, UN Doc. CPPR/C/52/D/511/1992 and J. Länsman et al. V. 

Finland, Communication No. 671/1995, Oct. 30, 1996, UN Doc. CPPR/C/58/D/671/1995. 
1254 CCPR Human Rights Committee, Equality of Rights Between Men and Women (Article 3).  

29/03/2000, CCPR/C/21/Rev. 1/Add.10, CCPR GC 28, § 3 and 4. 
1255 Id. § 10. 
1256 Id. § 10. 
1257 Id. § 10 and 11. 
1258 Id. § 13 and 16.  GC 27 on freedom of movement declares as incompatible with Art. 12  the right of a 

woman to travel or to choose a residence be made subject to the decision of a relative.  CCPR Human 

Rights Committee, Freedom of Movement (Art. 12): 02/11/99.  CCPR/C/21/Rev.1/Add.9, CCPR General 

Comment 27, § 6. 
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GC 6, on the right to life,1259 argues that states should prevent acts of mass 

violence causing any arbitrary loss of life and adopt measures to prevent the deprivation 

of life through criminal acts and to prevent the disappearance of individuals.1260  The GC 

also requires states to take action to reduce infant mortality and to increase life 

expectancy, especially through the elimination of malnutrition and epidemics.1261 

According to GC 16, on the right to privacy,1262 the state must protect individuals 

from all interferences to this right, whether they come from private parties or public 

authorities.1263  This duty is translated in measures such as the regulation of the collection 

and store of personal data, whether by individuals or public persons.1264  States must also 

take measures to ensure that honour and reputation are protected.1265 

GC10 interprets the right to freedom of expression as covering all aspects of 

expression, not only the issuing of information but also receiving and seeking it in 

whatever medium, and reproaches states for paying attention to the fact that media 

control may impair freedom of expression.1266 

GC 17, on the rights of the child,1267 states that every measure should be taken to 

reduce infant mortality and malnutrition and to protect children from exploitation and 

violence.1268  According to GC 17, States’ obligations under Art. 24 of the ICCPR 

include intervention when the family is not giving adequate protection to the child.1269 

                                                 
1259 Art. 6. 
1260 CCPR The Right to Life (Art. 6): 30/4/82, §  3. 
1261 Art. 5. 
1262 The Right to Respect of Privacy, Family, Home and Correspondence and Protection of Honour and 

Reputation (Art. 17): 08/04/88.  CCPR General Comment 16. 
1263 Id. § 1. 
1264 Id. § 10. 
1265 Id. § 11. 
1266 Freedom of expression (Art. 19), 19th session, 29/06/83. CCPR General Comment 10 § 2. 
1267 CCPR General Comment 17, Right of the Child (Art. 24): 07/04/89. 
1268 Id. § 3. 
1269 Id. § 6. 
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An important contribution of the work of the ICESCR Committee has been the 

disaggregation of states’ obligations in duties to respect, protect and fulfil, which allows a 

better understanding of the measures to be taken in the private sphere.1270  In fact, the 

Committee has gone one step further, not only interpreting the obligation of states to 

prevent and remedy violations by private actors but also addressing the behaviour of non-

state actors in its GCs and requiring them to act in a manner consistent with the right at 

stake. 

According to GC 12, on the right to adequate food,1271 the obligation to protect 

requires measures by the state to ensure that enterprises or individuals do not deprive 

other individuals of their access to the right to food.1272  Since violations of the right can 

occur not only through the direct action of states but also through that of other entities 

insufficiently regulated by states, GC 12 requires states to take steps to ensure that the 

activities of private business and civil society are in conformity with the right to food.1273  

A state will be in default of its international obligations if it fails to regulate the activities 

of individuals or groups to prevent violations of the right to food.1274  While only the state 

is ultimately accountable to the international community, non-state actors, including 

businesses, have responsibilities regarding the realisation of the right.1275  The private 

business sector, national and transnational, should pursue its activities within the 

                                                 
1270 Henry Shue’s classification of human rights in obligations to respect, protect and fulfil has been 

influential in the work of many scholars and United Nations’ bodies.  See HENRY SHUE, BASIC 

RIGHTS : SUBSISTANCE, AFFLUENCE, AND U.S. FOREIGN POLICY 35-64 (1980). 
1271 Committee on Economic, Social and Cultural Rights, The Right to Adequate Food (GC num. 12), UN 

Doc. E/C.12/1999/5 (1999). 
1272 § 15. 
1273 Id. at § 27. 
1274 Id. at § 19.  See also in this respect, the Maastricht Guidelines on Violations of Economic, Social and 

Cultural Rights, January 22-26, 1997 at § 18. 
1275 The Right to Adequate Food (GC num. 12) at § 20. 
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framework of a code of conduct conducive to the respect of the right to adequate food 

agreed upon jointly with the government and civil society.1276 

GC 14, on the right to the highest attainable standard of health,1277 deduces from 

the broad definition of the right to health in the ICESCR that states have to deal with 

many socioeconomic factors for its fulfilment.1278  Compliance with international 

obligations encompasses intervention in the market, for example to ensure the non-

discrimination and the affordability of access to health,1279 or to control the marketing of 

medicines by third parties.1280 

The GC also focuses on the evolution of socio-economic conditions, urging states 

to ensure that the privatisation of the health sector does not constitute a threat to the 

availability of health facilities.  Generally speaking, the lack of adequate intervention to 

prevent private practices from impairing the exercise of the right violates the right to 

health.  For example, the failure of the state to take into account the right to health when 

entering into agreements with multinational corporations is a violation of the obligation 

of respect.1281  Failure to enforce relevant laws, for example on the protection against 

private violence and harmful practices that impair girls’ health, is a violation of the 

obligation to protect.1282  States should also take steps to ensure that the private sector and 

civil society are fully aware of the importance of the right to health in pursuing their 

activities and should establish a framework to ensure the right to health laying down the 

ways in which the state will collaborate with the private sector and civil society.1283  As 

in the case of the right to food, the GC argues that although the state is the only 

                                                 
1276 Id. at § 20. The IFIs should pay greater attention to the fulfilment of the right to food in their lending 

policies. 
1277 Committee on Economic, Social and Cultural Rights, The Right to the Highest Attainable Standards of 

Health (GC num. 14), UN Doc. E/C.12/2000/4 (2000). 
1278 Id. at § 4. 
1279 Id. at § 12 (b). 
1280 Id. at § 35. 
1281 Id. at § 50. 
1282 Id. at § 51. 
1283 Id. at § 56. 
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ultimately accountable entity, all members of society also have responsibilities in this 

regard.1284 

According to GC 13, on the right to education, states must ensure that private 

parties do not prevent girls from going to school.1285  The GC also declares that corporal 

punishment is a violation of the right to education, since it runs against human dignity, 

which is at the basis of human rights instruments.1286 

GC 7, dealing with forced evictions in the context of the right to adequate 

housing, requires the state to ensure that the law be applied against those who practise 

forced evictions, be it state agents or third parties.  The GC points out that measures to 

prevent and punish illegal evictions by private bodies are increasingly necessary, since in 

many countries, there is a trend towards the reduction of government responsibilities in 

the housing sector.1287 

6.1.3 Indirect State Responsibility in Regional Systems 

6.1.3.1.  The European System 

The European Convention is worded in state/individual relation terms.1288  The 

idea of third party applicability, or Drittwirkung of the European Convention of Human 

Rights was not an issue when it was drafted.1289  The Drittwirkung doctrine itself was 

                                                 
1284 The GC includes a full section on the obligations of actors other than states parties’, especially of 

international agencies and international organisations, including NGOs.  Calling on IFIs to take into 

account the right in their lending programmes. 
1285 Committee on Economic, Social and Cultural Rights, The Right to the Education (General Comment 

Num. 13), UN Doc. E/C.12/1999/4 (1999) at § 50. 
1286 Id. at § 41. 
1287 Id. at § 9.  The GC also refers to the obligations of development institutions in large projects to respect 

the right to housing.  Id. at § 17. 
1288 However, the prohibition of slavery and forced labour contained in Art. 4 was understood as a general 

prohibition concerning everybody in the international community at the time when the ECHR was drafted.  

See Slavery Convention, 60 L.N.T.S. 253, entered into force March 9, 1927. 
1289 P. VAN DIJK ET AL., THEORY AND PRACTICE OF THE EUROPEAN CONVENTION ON 

HUMAN RIGHTS 24 (1998). 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 326

little known outside German-speaking countries at that time.1290  However, the logic and 

evolution of the Convention leads inevitably to it1291 and, in fact, the issue was soon 

discussed by commentators.1292 

Commentators agree that it is not possible to make any sweeping statements on 

the application of the ECHR to private parties since the issue raises many complex legal 

problems.1293  First, the scope of application on the private sphere depends on the 

concrete right at stake.  Second, the actual invocability of the Convention in cases 

between private persons in national courts depends on its domestic legal status.1294 

As the following examples show, the case law of the European Court and 

Commission of Human Rights has dealt extensively with human rights violations 

committed by private actors.  In a huge number of cases, the Commission and the Court 

of Human Rights have declared the responsibility of the state in cases where the 

administration, the legislature and the courts failed to protect the Convention rights of 

individuals or groups from private violations.1295 

                                                 
1290 ANDREW DRZEMCZEWSKI, EUROPEAN HUMAN RIGHTS CONVENTION IN DOMESTIC 

LAW: A COMPARATIVE STUDY 199 n. 1 (1983). 
1291 Van Dijk et al., supra note 1289 at 24-25. 
1292 See M.A. Eissen, La Convention et les Devoirs de l’Individu in LA PROTECTION 

INTERNATIONALE DES DROITS DE L’HOMME DANS LE CADRE EUROPEEN (TRAVAUX DU 

COLLOQUE DE STRASBOURG DE NOVEMBRE 1960) 167 (1961). 
1293 Clapham, Human Rights in the Private Sphere, supra note 12 at 178-244.  Van Dijk et. al., supra note 

1289 at 22-26. 
1294 See Andrew Drzemczewski, The European Human Rights Convention and the Relations Between 

Private Parties, 26 Neth. Int’l L. Rev. 163 (1979).  See also Evert Albert Alkema, The Third Party 

Applicability of the European Convention on Human Rights in PROTECTING HUMAN RIGHTS: THE 

EUROPEAN DIMENSION (STUDIES IN HONOUR OF GERAD J. WIARDA) 33, 37 (Matscher F. and 

Petzhold H. eds. 1988) and PABLO ANTONIO FERNANDEZ SANCHEZ, LAS OBLIGACIONES DE 

LOS ESTADOS EN EL MARCO DEL CONVENIO EUROPEO DE DERECHOS HUMANOS 61-64 

(1987). 
1295 The ECHR creates indirect obligations for individuals from one another in respect to a number of rights 

of the Convention: right to life, prohibition of slavery, right to privacy, freedom of thought, expression and 

association.  To Drzemczevski, supra note 1294, Art. 17 (limitation in the exercise of rights) and Art. 13 
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The notion of positive duties has been developed in a wide range of fields.1296  

Arts. 8, 10 and 11 of the Convention, guaranteeing respectively, the right to privacy, the 

right to free expression and the right to freedom of association and private assembly, 

have proved particularly fruitful to declare the responsibility of the state for private 

violations. 

Although states are granted a margin of appreciation allowing individual and 

community interests to be balanced with respect to regulatory measures, there is well-

established case-law declaring states responsible under Art. 8 for their failures to act in 

relation to noise and environmental disturbances caused by private actors.  In the cases of 

nuisance caused by the airports of Gatwick and Heathrow, complaints were declared 

admissible and the principle of applicability of Art. 8 affirmed.1297  In López Ostra v. 

                                                                                                                                                 
would confirm this interpretation, since Art. 13 would offer an internationally guaranteed sanction when an 

effective remedy before a national authority is not secured.  See also CLARE WHITE AND ROBIN 

OVEY, THE EUROPEAN CONVENTION ON HUMAN RIGHTS 39 (2002). 
1296 The quoted examples correspond to the most undisputed cases of intervention in private relations.  For 

a discussion of cases referring to articles in which Drittwirkung is less developed or the potential 

Drittwirkung effect of other articles, see generally Clapham, Human Rights in the Private Sphere, supra 

note 12 at 178-245.  For an updated study of positive obligations article by article, including the Protocols 

to the Convention, see White and Ovey, supra note 1295. 
1297 Arrondelle v. UK., Appl. 7889/77, 19 D & R 186, 198 (1980).  A friendly settlement was reached on 

this case, see 26 D & R 5 (1982).  The applicant alleged a violation of Art. 8 because of noise at  Gatwick 

Airport and traffic in the motorway.  The case ended in a friendly settlement.  In Powell and Rayner v. UK., 

a similar complaint was lodged in relation to Heathrow Airport but the Court did not find a violation of Art. 

8, since the noise abatement measures for aircrafts had not upset the balance between individuals’ and 

community’s interests.  Powell and Rayner v. UK, Judgment of 21 February 1990, Eur. Ct. H. R. (ser. A) 

172 (1990).  In the Chamber Judgment, Hatton and others v. the United Kingdom, the Court set up a high 

level of protection, affirming that “in the particularly sensitive field of environmental protection, mere 

reference to the economic well-being of a country is not sufficient to outweigh the rights of others” and 

spelled out in detail the manner in which states should comply with their obligation under Art. 8.  The 

Chamber considered that States are required to minimise, as far as possible, the interference with Article 8 

rights, by trying to find alternative solutions and by generally seeking to achieve their aims in the least 

onerous way as regards human rights. In order to do that, a proper and complete investigation and study, 

with the aim of finding the best possible solution which would, in reality, strike the right balance, should 

precede the relevant project (see paragraph 97 of the judgment).  Hatton and others v. The United 
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Spain, the Court declared a violation of Art. 8 in a case in which the Spanish authorities 

had maintained a passive attitude vis-à-vis the smells, noise and polluting fumes caused 

by a plant for the treatment of waste situated close to the applicant’s home.1298 

Interpreting the right to privacy as covering a person’s physical and moral 

integrity, the Commission has stated that the right could be regarded as providing a 

protection going beyond that given by Art. 3 (torture and cruel inhuman or degrading 

punishment) in cases of corporal punishment.1299  On the basis of this notion of the right 

to privacy, the Court declared a violation of Art. 8 in a case concerning the lack of 

criminal remedies against sexual abuse.  X. and Y. v. The Netherlands concerned the 

sexual abuse of a 16-year-old mentally handicapped girl by the son-in-law of the director 

of a mental home.  Since nobody had the capacity to bring a criminal case because of a 

procedural gap in Dutch law, an effective criminal prosecution could not be brought 

either by the father of the girl nor by the girl herself.1300 

                                                                                                                                                 
Kingdom, Judgment of 2 October 2001, Hatton v UK, 34 EHRR 1 (2002).  Subsequently, the case was 

referred to the Grand Chamber, which concluded that there had not been a violation of Art. 8, but of Art. 

13, because the scope of review by domestic courts in the case at stake was very narrow.  Hatton and others 

v. The United Kingdom, Appl. 36022/97, Judgment of 8 July 2003. 
1298 In Guerra v. Italy, the Court ruled that Italy had violated the right to privacy by failing to prevent a 

fertiliser plant from releasing toxic fumes in the neighbourhood.  Guerra and others v. Italy, Judgment of 19 

February 1998, 26 EHHR 357. 
1299 Jeremy Costello-Roberts v. U.K., Judgment of 25 March 1993, Eur. Ct. H. R. (ser. A) 247-C (1993).  A 

7-year-old boy was beaten with a gym shoe for talking in the corridor.  The Commission held that the level 

of mistreatment did not lead to a violation of Art. 3 but of Art. 8. 
1300 Civil remedies were available but they were claimed not to be enough.  States are not only obliged to 

respect the right to privacy but to make the right effective.  Airey v. Ireland concerned a mistreated woman 

who could not obtain a judicial separation because of the lack of legal aid for those proceedings.  The Court 

ruled that although Ireland was not obliged to concede legal aid in every circumstance, Art. 6.1 might 

sometimes compel the state to provide legal assistance when it proved indispensable for an effective access 

to court.  Airey v. Ireland, Judgment of 9 October 1979, Eur. Ct. H. R. (ser. A) 32 (1979-1980) § 16. 
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Cases concerning freedom of expression are also likely to concern breaches by 

private parties.1301  In De Geïllustreerde Pers. N.V. v. The Netherlands, the Commission 

stated that, although the protection of commercial interests of particular newspapers is 

not, as such, contemplated by Art. 10, these matters may perhaps raise an issue under this 

provision where a state fails in its duty to protect against excessive press 

concentrations.1302 

From Art. 10 of the Convention, an obligation may be derived on the part of the 

state to create a legal duty to publish a reply or rectification and to provide for a judicial 

remedy.1303  In Casado Coca v. Spain, the Spanish government tried to avoid its 

responsibility by submitting that the disciplinary penalty imposed on a member of the Bar 

for contravening the ban of advertising had been applied by a private body.  The Court 

did not accept this argument and declared a violation of Art. 10. 

There is some well consolidated case-law on the obligations of states in relation to 

the protection of the rights to freedom of peaceful assembly and association.  The Court 

has declared that even if a case involves no direct interference on the part of the state, its 

responsibility would nevertheless be engaged if the infringement of the rights under Art. 

11 resulted from the failure on its part to secure those rights in domestic law.1304  Thus, 

Art. 11 requires positive measures to protect the right from private interferences.  In 

Plattform Ärzte für das Leben, a group of counter-demonstrators hindered the activities of 

an association of doctors opposed to abortion.  The Court declared that “genuine, 

effective freedom of peaceful assembly cannot, therefore, be reduced to a mere duty, on 

the part of the state not to interfere: a purely negative conception would not be 

compatible with the object and purpose of Art. 11.  Like Art. 8, Art. 11, sometimes 

                                                 
1301 When the issue at stake is the collision between two private rights, the Court has also granted a wide 

margin of appreciation to national courts.  This is the case of Markt Intern Verlag and Klaus Beerman, 

where the right to free expression collided with the protection of commercial reputation. 
1302 Applic. 5178/71, report of 6 July 1976, 8 D & R 5 (1977). 
1303 Van Dijk et al, supra note 1289 at 560. 
1304 Sibson v. UK, Judgment of 20 April 1993, Eur. Ct. H. R. (ser. A) 258-A (1994). 
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requires positive measures to be taken even in the sphere of relations between 

individuals, if need be.”1305 

As Van Dijk and Van Hoof point out, case-law has gradually refined the right to 

freedom of association interpreting the right as encompassing not only membership but 

also all those rights and freedoms necessary for their enjoyment.1306  Anti-trade union 

activities amounting to the intimidation of a shop steward to make him resign from his 

position in the trade union could violate Art. 11.1307  States’ positive obligations under 

Art. 11 also extend to the protection of individuals against abuses committed by the 

associations.1308 

Compulsory membership in a workers’ organisation has also triggered 

declarations of violation of Art. 11.  Young, James and Webster concerned a closed shop 

agreement between British Rail and the unions involved, which was allowed by British 

legislation although the government was not directly involved.1309  As Clapham observes, 

it can be assumed that the decision would have been the same if the company had been 

completely private since the Court found it unnecessary to decide whether the 

government was responsible for British Rail as a nationalised industry.1310  Whereas in 

Young, James and Webster, the Court had been careful to declare that compulsory 

membership per se did not violate Art. 11,1311 in Sigurdur A. Sigurjonsson v. Iceland it 

                                                 
1305 Plattform Ärzte für Das Leben v. Austria, Judgment of 21 June 1988, Eur. Ct. H. R. (ser. A) 191 (1991) 

at § 32. 
1306 Van Dijk at al., supra note 1289 at 597. 
1307 X v Ireland., Applic. 4125/69, decision of 1 Feb. 1971, 14 Y.B. 198 (1971). 
1308 Van Dijk et al., supra note 1289 at 597. 
1309 A closed shop agreement is an arrangement between an employer and a trade union or between 

employers and trade unions, whereby persons working for an employer are required to join a trade union in 

order to keep their jobs.  See M. Forde, Non Governmental Interferences With Human Rights, 56 British Y. 

B. Int’l L. 253, 277 (1985). 
1310 Clapham, Human Rights in the Private Sphere, supra note 12 at 233. 
1311 The same position was maintained in Sibson, supra note 1304. 
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went a step further and declared that Art. 11 encompassed a negative right of 

association.1312 

Case law on the private sphere has also reached the right to life and to be free 

from torture.1313  Although initially, the Commission and the Court took a restrictive 

position in relation to these rights, the case-law has evolved, broadening the obligations 

of the state.1314  Nevertheless, case-law has evolved, taking into account what the state 

could have done to avoid the violation.1315  In Osman v. U.K., the Court declared that Art. 

2 of the Convention may imply “in certain well-defined circumstances a positive 

obligation on the authorities to take preventive operational measures to protect an 

individual whose life is at risk from the criminal acts of another individual.”1316 

Under Art. 3, the Court has ruled that states have an obligation to ensure that 

those within their jurisdiction are not subject to treatment prohibited by Art. 3, even when 

that conduct comes from private individuals.  The obligation is reinforced in the case of 

children and other vulnerable persons, where there is an obligation to adopt effective 

deterrence measures against breaches of personal integrity.1317 

                                                 
1312 In Sigurdur, the compulsory membership in an organisation for taxicab operators was declared 

incompatible with Art. 11.  Sigurdur A. Sigurjonsson v. Iceland, Judgment of 30 June 1993, Eur. Ct. H. R. 

(ser. A) 264 (1994). 
1313 Arts. 2 and 3 of the ECHR. 
1314 In this field, there has been an evolution.  In earlier times, the Commission rejected rationae personae 

many allegations concerning the involvement of non-state actors. Where the killings resulted from terrorist 

activity, the Commission has normally dismissed the cases rationae personae.  Forde, supra note 1309 at 

272. 
1315 White and Ovey, supra note 1295 at 38.  See LCB v. UK, Judgment of 9 June 1998, 27 EHRR 212 

(1998) and Osman v. UK., Judgment of 28 October 1998, 29 EHRR 245 (2000).  The state is obliged to 

reduce as much as possible the risks to life in a voluntary vaccination scheme.  See PAUL SIEGHART, 

THE INTERNATIONAL LAW OF HUMAN RIGHTS 44 (1983). 
1316 Osman v. United Kingdom, supra note 1315 at § 115.  Although according to the circumstances of the 

case, that violation could not be found.  For a comment, see Andrew Clapham, Revisiting Human Rights in 

the Private Sphere, Using the ECHR to Protect the Right to Access to the Civil Courts, supra note 1183. 
1317 White and Ovey, supra note 1295 at 68.  See Costello Roberts v. UK, supra note 1299 and Z and others 

v. UK, Judgment of 10 May 2001, 34 EHRR 97 (2002).  In Z and Others v. UK (2001), the Court found the 
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6.1.3.2.  The Inter-American System 

The American Convention on Human Rights contains a number of provisions that 

necessarily imply state intervention in the private sphere to guarantee human rights.1318  

This is the case of the prohibition of slavery, forced labour and traffic in women,1319 the 

affirmation that everyone has the right to the protection of the law against such 

interference or attacks to the right to privacy and the declaration that usury and any other 

form of exploitation of man by man shall be prohibited by law in the context of the right 

to property.1320 

Art. 13.3 refers to a specific restraint of the right to free expression caused by 

non-state actors -the abuse of private controls over the media.  In its Advisory Opinion on 

Compulsory Membership in an Association Prescribed by Law for the Practice of 

Journalism, the Inter American Court of Human Rights declared that Art. 13.3 should be 

read together with the language of Article 1 of the Convention wherein the States Parties 

"undertake to respect the rights and freedoms recognized (in the Convention)... and to 

                                                                                                                                                 
UK responsible for failing to take measures against the abuse of children by their parents during a period of 

four years.  Art. 3 has extraterritorial effect, which means that sending a person to a country where she risks 

suffering cruel, inhuman and degrading punishment is a violation of Art. 3.  In the Soering case, what was 

at stake was whether the UK by extraditing a German citizen to a third country (the US) where he would 

suffer the death row and eventually, a capital punishment, was a violation of Art. 3.  Soering v. UK, 

Judgment of 19 January 1989, Ser. A 161 (1989).  Over time, the Commission and the Court have taken a 

more liberal approach, which amounts to the assumption that returning a person to his country of origin 

who has a well founded fear of being prosecuted there automatically violates Art. 3, even when the danger 

in the receiving state would not necessarily be attributed to state action.  See Altun v. Federal Republic of 

Germany, Applic. 10308/83, decision of 7 March 1984, 36 D & R 209 (1984), Ahmed v. Austria, judgment 

of 17 Dec. 1996, 24 EHRR 278 (1997) and Chahal v. UK., Judgment of 15 November 1996, 23 EHRR 413 

(1997).  For a discussion, see Clapham, Human Rights in the Private Sphere, supra note 12 at 190-196 and 

Van Dijk et al., supra note 1289 at 322-334. 
1318 American Convention on Human Rights, O.A.S.Treaty Series No. 36, 1144 U.N.T.S. 123 entered into 

force July 18, 1978, reprinted in Basic Documents Pertaining to Human Rights in the Inter-American 

System, OEA/Ser.L.V/II.82 doc.6 rev.1 at 25 (1992). 
1319 Id. Art. 6.1 and 2. 
1320 Id. Art. 21.3. 
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ensure to all persons subject to their jurisdiction the free and full exercise of those rights 

and freedoms...."1321  Hence, a violation of the Convention in this area could be the result 

not only of state-imposed restrictions of an indirect character but also of the failure to 

regulate private controls.1322 

Freedom of expression also involves the obligation to ensure that anyone injured 

by inaccurate or offensive statements disseminated by the media has the right to reply or 

to make a correction using the same communications outlet.1323  This obliges every 

publisher, and every newspaper, motion picture, radio, and television company, to 

appoint a person who would take responsibility for the effective protection of honour and 

reputation.1324 

In the family realm, states are also expressly obliged to take steps to guarantee the 

equality of rights and the adequate balancing of responsibilities of the spouses within the 

marriage,1325 and the protection of children.1326 

The pervasive character of political violence in the Americas since the 1960s has 

had repercussions in the functioning of the Inter-American system.1327  The 

                                                 
1321 Series A No. 5, Compulsory Membership in an Association Prescribed by Law for the Practice of 

Journalism (Arts. 13 and 29 American Convention on Human Rights ), Advisory Opinion OC-5/85 of 

November 13, 1985. 
1322 Id. at § 48. 
1323 American Convention on Human Rights, Art. 14.3. 
1324 Id. Art. 14.3. 
1325 Id. Art. 17.4. 
1326 Id. Art. 19. 
1327 David Harris, Regional Protection of Human Rights: The Inter-American Achievement in THE INTER-

AMERICAN SYSTEM OF HUMAN RIGHTS 1 (D. Harris and S. Livingstone eds., 1998).  Tom Farer 

argues that the European Commission of Human Rights reinforced the constitutional protection of member 

states, whereas the Inter-American Commission was attempting to impose on governments restraints that 

did not have a domestic parallel.  See Tom Farer, The Rise of The Inter-American Human Rights Regime: 

No Longer a Unicorn, Not Yet an Ox in Harris and Livingstone (eds.), supra at 36.  See also SCOTT 

DAVIDSON, THE INTER-AMERICAN COURT OF HUMAN RIGHTS 197-198 (1992) and CECILIA 

MEDINA QUIROGA, THE BATTLE OF HUMAN RIGHTS: GROSS, SYSTEMATIC VIOLATIONS 

AND THE INTER-AMERICAN SYSTEM 315-319 (1988). 
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Communication over the Coca Cola Guatemalan bottling plant denounced the anti-union 

violence campaign supported by the company, which consisted of threats, intimidations, 

abductions, acts of violence, and illegal dismissals, and caused the murder of four union 

leaders.  Since Guatemala did not respond to any of the requests for information, the 

Inter-American Commission reputed the alleged facts to be true and declared that 

Guatemala had violated the right to life, the right to humane treatment, the right to 

personal liberty, fair trial, assembly and freedom of association and to judicial 

protection.1328 

The Velásquez Rodríguez judgment of the Inter-American Court of Human Rights 

is a landmark case in the formulation of standards of state responsibility for non-state 

actors’ violations.  The facts of the case are well-known, it concerned the disappearance 

of a Honduran student by persons connected to the security forces.  After taking notice of 

the generalised recourse to disappearances to combat political opposition in Honduras, 

the Court also observed that there was an official policy of denial of the facts and of 

obstruction of the investigations, a policy that represented a serious threat to the 

enjoyment of human rights.1329  The Court ruled that Honduras was obliged, not only to 

refrain from violating human rights directly through its public security forces but also to 

take steps to prevent violations by private actors. 

The obligation to ensure the free and full exercise of the rights to every person 

subject to its jurisdiction, enshrined in Art. 1.1 of the American Convention on Human 

Rights, was interpreted as imposing positive obligations to prevent, investigate and 

punish any violation of the rights recognised by the Convention, restoring the right 

violated if possible and providing compensation as warranted for the damages resulting 

                                                 
1328 Inter-American Commission on Human Rights, RESOLUTION 38/81, Case 4425 (GUATEMALA) 

(June 25, 1981); ANNUAL REPORT OF THE INTER-AMERICAN COMMISSION ON HUMAN 

RIGHTS (1980-1981), OEA/Ser.L/V/II.54; Doc. 9 rev. 1 (16 October 1981). 
1329 Velásquez Rodríguez Case, ANNUAL REPORT OF THE INTER-AMERICAN COURT OF HUMAN 

RIGHTS [INTER-AM. CT. H.R.], OAS/ser. L./V./III.19, doc. 13 (1988), reprinted in 28 I.L.M. 1989 at 

291, § 147. 
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from the violation.1330  It was the lack of due diligence by the State to prevent the 

violation or to respond to it that triggered the state’s responsibility for an illegal act that 

was not directly imputable to it.1331 

However, when drafting a treaty on forced disappearances, the OAS states did not 

follow the interpretation of the Inter-American Court of Human Rights in Velásquez 

Rodríguez but a more restrictive one.  The definition of forced disappearance according 

to Art. 2 of the Convention on Forced Disappearances was limited to disappearances 

carried out by state agents or with the authorisation, support, or acquiescence of the 

state.1332  Therefore, the conscious will of the state is needed to engage state 

responsibility.  The Inter-American Convention to Prevent and Punish Torture was also 

drafted with the idea of political violence in mind, since it covers non-state action, 

provided that it is committed at the instigation of a civil servant.1333  Inter-American 

treaties outside the field of political violence deal more generously with states’ 

obligations in the private sphere.1334 

                                                 
1330 Id. at § 166. 
1331 Id. at § 172.  Velásquez Rodríguez Case, ANNUAL REPORT OF THE INTER-AMERICAN COURT 

OF HUMAN RIGHTS [INTER-AM. CT. H.R.], OAS/ser. L./V./III.19, doc. 13 (1988), reprinted in 28 

I.L.M. 1989 at 291.  Two other contentious cases concerning disappearances in Honduras, “Godínez Cruz” 

and “Fairén Garbí and Solís Corrales” were dealt with by the Inter-American Court during the same 

period.  The Court arrived at the same conclusion in Godínez Cruz.  Godínez Cruz Case, INTER-AM. CT. 

H.R. DECISIONS AND JUDGEMENTS (ser. C) No. 5 (1989).  In Fairén Garbí and Solís Corrales, the 

Court ruled that the evidence failed to demonstrate Honduran responsibility for the disappearances.  Fairén 

Garbí and Solís Corrales Case, INTER-AM. CT. H.R. DECISIONS AND JUDGEMENTS (ser. C) No. 6 

(1989).  For a comment, see Dinah Shelton, Private Violence, Public Wrongs and the Responsibility of 

States, 13 Fordham J. Int’l L. 1 (1990).  For a discussion on the compensation measures taken by the Inter-

American Court, see Michael Reisman, Compensation for Human Rights Violations: The Practice of the 

Past Decade in the Americas in Randelzhofer and Tomuschat (eds.), supra note 84 at 63, 74-85. 
1332 Inter-American Convention on Forced Disappearance of Persons, 33 I.L.M. 1429 (1994), entered into 

force Mar. 28, 1996. 
1333 Art. 3 (b). 
1334 Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against 

Women, 33 I.L.M. 1534 (1994), entered into force Mar. 5, 1995 and Inter-American Convention on the 
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The Inter-American system has also addressed the attacks against the human 

rights of groups that are particularly vulnerable due to the oil exploitation activities of oil 

companies.  The 1997 Inter-American Commission Report on the Situation of Human 

Rights in Ecuador referred to the indigenous peoples’ general lack of access to the 

judicial process, specifically regarding claims for injuries from oil development on 

agricultural lands.1335  More broadly, the encroachment of commercial activities upon the 

rights of indigenous communities has given rise to declarations of state responsibility 

both by the Inter-American Commission and the Inter-American Court of Human Rights.  

In the Yanomami case, the Inter-American Commission held Brazil responsible for the 

negative effects on the welfare of the Yanomami community caused by economic 

activities in their lands.  Concretely, the construction of a highway and mining led to a 

population flow in the region that provoked an increase of diseases, impoverishment and 

violence.1336  The failure by the government to take measures for the protection of the 

Yanomamis’ rights resulted in violations of the rights to life, liberty and personal 

security, the right to residence and movement and the right to the preservation of health 

and to well-being.1337 

In the Mayagna Awas Tingni Community v. Nicaragua, Nicaragua was declared 

responsible, first by the Inter-American Commission and subsequently by the Court, for a 

series of actions and omissions in detriment of the Awas Tingni Community’s rights.1338  

Concretely, Nicaragua failed to demarcate the community’s ancestral territory, to ensure 

                                                                                                                                                 
Elimination of All Forms of Discrimination Against Persons With Disabilities, AG/RES. 1608, 7 June 

1999. 
1335 See Inter-American Commission on Human Rights, Report on the Situation of Human Rights in 

Ecuador OAS Doc. OEA/Ser.L/V/II.96 (1997).  See also Report on Discrimination Against Indigenous 

Peoples, Transnational Investments and Operations on the Lands on Indigenous Peoples, U.N. Commission 

on Human Rights, Sub-Commission on Prevention of Discrimination and Protection of Minorities, 43rd 

Session., Agenda Item 13, U.N. Doc. E/CN.4/Sub.2/1991/49 (1991). 
1336 Yanomami, IAComHR Case No. 7615 (Brazil), Mar. 5, 1985, OAS Doc. OEA/Ser.L/V/II.66. doc.10, 

Rev. 1, 1985. 
1337 Id. See dispositive part § 1. 
1338  The Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Judgment of Aug. 31, 2001, INTER-

AM. CT. H.R. DECISIONS AND JUDGEMENTS (ser. C) No. 79 (2001). 
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the exercise of rights over the land and its resources and granted a logging concession in 

the Awas Tingni communal territory.  The Court ordered Nicaragua to establish a 

procedure for a prompt recognition of the Awas Tingni community’s right over its 

traditional lands, forbade the granting of any rights to third parties in the meantime and 

obliged the Nicaraguan state to compensate the indigenous community for the losses in 

which it incurred during the time in which the concession was in force.1339 

In 2001, the Inter-American Commission undertook a study on the manner in 

which international human rights regulate state conduct when responding to terrorist 

threats.1340  Although the recommendations addressed to states in the Report deal mostly 

with the respect of human rights in counter-terrorist activities, i.e. the way in which states 

must treat individuals,1341 it emphasises that member states have the long-recognised 

obligation “to take the measures necessary to prevent acts of terrorism and violence and 

to guarantee the security of their populations, which includes the duty to investigate, 

prosecute and punish acts of violence or terrorism.”1342  The Report also refers to the 

growing importance of non-state actors in international law, arguing that “it cannot be 

ruled out that these measures may include future developments in international law that 

will address recent manifestations of terrorism as, for example, a new form of 

international warfare between private individuals or groups and states.”1343 

6.1.3.3.  The African System 

                                                 
1339 Id. § 173.  The Court declared that Nicaragua had violated Arts. 25 (right to judicial protection) and 21 

(right to private property) of the American Convention on Human Rights.  The Court considered that 

communal property was protected by Art. 21 of the Convention and that granting a concession to a foreign 

company constituted an infringement of this right.  See § 142-155. 
1340 Inter-American Commission on Human Rights, Report on Terrorism and Human Rights, 

OEA/Ser.L/V/II.116, Doc. 5 rev. 1 corr., Oct. 22, 2002.  For a comment, see Martin A. Geer, Foreigners in 

Their Own Land: Cultural Land and Transnational Corporations-Emergent International Rights and 

Wrongs, 38 Va. J. Int’l L. 331, 354 (1998). 
1341 Id. at Part IV.  RECOMMENDATIONS. 
1342 Id. at § 22. 
1343 PART I INTRODUCTION, § 3. 
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The African Charter on Human and Peoples’ Rights (the African Charter) also 

contains references to the obligation to prevent private violations of human rights.  The 

Charter prohibits slavery and the slave trade (Art. 5), sets down the principle of equal pay 

for equal work (Art. 15), the obligation of the state to ensure the end of discrimination 

against women (Art. 18), the commitment by states’ parties to eliminate all forms of 

foreign economic exploitation -especially that practised by international monopolies- to 

enable peoples to benefit from the exploitation of natural resources (Art. 21.5) and to 

promote human rights through teaching and education (Art. 25). 

The obligations of the African Charter have been interpreted by the African 

Commission on Human and Peoples' Rights (the African Commission) in the direction of 

requiring the state to intervene actively in the private sphere.  In 1996, two NGOs 

submitted a communication to the African Commission on Human Rights, denouncing a 

number of human rights violations committed by the Nigerian government in relation to 

oil exploitation in Nigeria.1344  The alleged violations not only concerned the use of 

repression to quash protest in the Niger Delta, but also the lack of governmental diligence 

in monitoring the oil exploitation carried out by private companies.  The Commission 

also took notice of a series of shortcomings in the control of corporate conduct by the 

government, such as not requiring oil companies to produce basic health and 

environmental impact assessments, to apply safety measures that are standard procedure 

for the industry or to consult communities before beginning operations, even if the 

operations posed direct threats to community or individual lands.  Moreover, the decision 

acknowledges that the government withheld information from the public on the dangers 

created by oil activities and refused to allow scientists and environmental organisations to 

enter Ogoniland to undertake such studies.1345 

                                                 
1344 The African Commission on Human and Peoples’ Rights, Decision on Communication 155/96, 30th 

Ordinary Session, Banjul, The Gambia, 13 to 27 Oct. 2001.  The NGOs were the Social and Economic 

Rights Action Center (Nigeria) and the Center for Economic and Social Rights (USA). 
1345 Id. at § 4-7.  The Communication alleges violations of arts. 2,4,14,16,18.1, 21 and 24 of the African 

Charter. 
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This Decision is extremely interesting because the African Commission carried 

out a progressive  interpretation of the Charter obligations, including an articulation of 

the state’s obligations with regard to multinational corporations in the field of economic 

and social rights.  Moreover, the Commission referred to rights not expressly included in 

the Charter, such as the right to housing and the right to food.1346  The African 

Commission carried out a progressive interpretation of the rights enshrined in the 

Charter, following the “respect, protect, fulfil” analysis of human rights obligations.  It 

argued that on top of the obligation to respect, “[a]t a secondary level, the State is obliged 

to protect right-holders against other subjects by the adoption of legislation and the 

provision of effective remedies.  This obligation requires the State to take measures to 

protect beneficiaries of the protected rights against political, economic and social 

interferences.”1347  This duty calls for positive action on the part of governments to fulfil 

their obligation under human rights instruments.1348 

The Communication analyses the concrete duties imposed by the rights that are 

allegedly violated, the right to health and the right to a clean environment, the right to 

property, the right to family protection and the right of the people to dispose freely of 

their wealth and natural resources.1349  After finding that the government of Nigeria was 

in violation of the above-mentioned rights, the Commission urged the government to stop 

the direct violations (ceasing all the attacks and conducting an investigation) and to 

ensure that oil exploitation be carried out in conditions respectful of human rights 

(including the realisation of environmental and social impact assessments, the proper 

                                                 
1346 Dinah Shelton, Comment on Decision Regarding Communication 155/96 (Social and Economic Rights 

Action Center/Center for Economic and Social Rights v. Nigeria) Case No. ACHPR/COMM A044/1, 

International Decisions, 96 Am. J. Int’l L. 937 (2002). 
1347 The African Commission on Human and Peoples’ Rights, Decision on Communication 155/96, supra 

note 1344 at § 46. 
1348 Id. at § 57.  The duty to intervene in private relations had also been affirmed in Union des Jeunes 

Avocats/Chad, Communication 74/92.  The Communication also refers to the Velasquez Rodriguez and X. 

and Y. v. The Netherlands cases. 
1349 Id. at § 50 et seq. 
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oversight and safe operation of oil developments and the distribution of transparent 

information to the public and the access of people to decision-making bodies).1350 

In its Declaration of Principles on Freedom of Expression in Africa,1351 the 

African Commission pointed out that freedom of expression imposed an obligation on the 

authorities to take positive measures to promote diversity.1352  The Declaration further 

states that the right to information is to be understood as granting to everybody the right 

of access to information held by public and private bodies.1353  This includes the right to 

access and to correct her own personal information.1354  The Declaration also vests upon 

states the obligation to prevent attacks against journalists and when these happen, they 

are obliged to investigate the attacks, punish the perpetrators and ensure that the victims 

are compensated.1355 

6.2. Individuals’ Obligations under International Human Rights Law 

Although the primary focus of human rights instruments has been the state, 

contemporary international human rights law has departed from the assumption that 

individuals had a certain number of duties not to jeopardise the application of human 

rights norms.  The paragraph from the Nuremberg judgment asserting “that international 

                                                 
1350 During the course of the procedures, the Nigerian government notified the African Commission and the 

parties that it had taken a number of measures to redress the situation, including the creation of a Federal 

Ministry of Environment, of a Niger Delta Development Commission and a Judicial Commission of 

Enquiry at § 30. 
1351 African Commission on Human and Peoples' Rights, 32nd Session, 17 - 23 October, 2002: Banjul, The 

Gambia. 
1352 Id.  Art. III.  Those measures would include, among other things: availability and promotion of a range 

of information and ideas to the public; pluralistic access to the media and other means of communication, 

including by vulnerable or marginalised groups, such as women, children and refugees, as well as linguistic 

and cultural groups; the promotion and protection of African voices, including through media in local 

languages; and the promotion of the use of local languages in public affairs, including in the courts 
1353 Id.  Art. IV. 2.  Any refusal to disclose information shall be subject to appeal to an independent body 

and/or the courts   
1354 Id.  Art. IV. 3. 
1355 Id.  Art. XI. 2. 
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law imposes duties and liabilities upon individuals as well as upon states has long been 

recognised…crimes against international law are committed by men, not by abstract 

entities, and only by punishing individuals who commit such crimes can the provisions of 

international law be enforced,” is often cited as the initial assertion that individuals have 

duties under international law.1356 

Many human rights instruments state that individuals have duties under 

international law.  These duties are of three types: a requirement that the individual 

perform services for the community, a prohibition to destroy the rights of other 

individuals, and requirements that the rights be exerted responsibly and within the limits 

of other persons’ rights.  The UDHR refers to individual duties on three occasions.  Apart 

from the frequently cited sentence of the Preamble calling on “every individual and every 

organ of society, keeping this Declaration constantly in mind,” to strive by teaching and 

education to promote respect for rights and freedoms, references to duties can be found in 

Arts. 29 and 30.1357 

Art. 29 of the UDHR states “everyone has duties to the community in which alone 

the free and full development of his personality is possible.”  This language aims to 

capture the idea that it is not adequate enough to proclaim individual rights without 

regard to the social environment in which they are exercised.1358  The time and energy 

devoted to Art. 29 shows that it was considered by its drafters to be one of the most 

important articles in the UDHR.1359  The existence of individual duties as well as the 

                                                 
1356 Judgment of 1 Oct. 1946, 41 Am. J. Int’l L. 172 (1947).  See H. Donnedieu de Vabres, Le Procès de 

Nuremberg Devant les Principes Modernes du Droit Pénal International, 70 RCADI 477 (1947-I).  See 

also José Niset, Droits de l'Homme, Devoirs de l'Homme, 40/2  Studia Diplomatica 123 (1987). 
1357 Universal Declaration of Human Rights, G.A. res. 217A (III), U.N. Doc A/810 at 71 (1948). 
1358 In Cassin’s words, "[a]insi, la Déclaration marque-t-elle un élan continu de l’individuel vers le social,” 

Cassin, supra note 1212 at 279.  The expression alone has been interpreted as a limitation on the extreme 

individualism associated with natural rights theory.  See Morsink, supra note 1212 at 334. 
1359 The countries of Eastern Europe managed to gain acceptance of the idea of individual duties to the 

community and that rights are acceptable only if exercised in such a way so as not to clash with the 

objectives and principles of the UN.  Cassesse, Human Rights in a Changing World, supra note 1211 at 42.  

It was originally Art. 2 in the draft.  Efforts to remove a separate reference to individual duties were 
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relationship between rights and duties was a recurrent issue during the debates, which 

also shows that these duties were understood as being of a general character and 

independent from the duties that could arise from the exercise of particular rights.1360 

Art. 30 of the UDHR establishes limits to the exercise of rights.  Their exercise 

has to be in conformity with the objectives and principles of the UN Charter1361 and the 

rights of others.1362 

The fifth paragraph of the Preamble to both the ICCPR and ICESCR reads as 

follows “[r]ealising that the individual, having duties to other individuals and to the 

community to which he belongs is under a responsibility to strive for the promotion and 

observance of the rights recognised in the present Covenant.”  Art. 5.1 of the ICCPR 

states that “[n]othing in the present Covenant may be interpreted as implying for any 

State, group or person any right to engage in any activity or to perform any act aimed at 

the destruction of any of the rights or freedoms recognised herein, or at their limitation to 

a greater extent than is provided for in the present Covenant.”1363 

Although the European Convention on Human Rights omits a reference to duties 

towards other individuals or towards the community, it includes the prohibition of the 

destruction of the rights of others.1364  Apart from this general prohibition, a number of 

articles throughout the text allow limitations to respect the exercise of rights by others.1365 

                                                                                                                                                 
roundly rejected.  International Council on Human Rights Policy, Taking Duties Seriously: Individual 

Duties in International Human Rights Law - A Commentary 24-25 (1999). 
1360 Id. at 25. 
1361 Universal Declaration of Human Rights, G.A. res. 217A (III), U.N. Doc A/810 at 71 (1948).  Art. 29.3. 
1362 Id. at Art. 30. 
1363 International Covenant on Economic, Social and Cultural Rights, G.A. res. 2200A (XXI), 21 U.N. 

GAOR Supp. (No. 16) at 49, U.N. Doc. A/6316 (1966), 993 U.N.T.S. 3, entered into force Jan. 3, 1976. 
1364 Art. 17. 
1365 Arts. 8 to 11 permit the limitation of the rights to privacy and family life, right to manifest one’s 

religion and beliefs, right to freedom of expression and right to freedom of peaceful assembly and 

association to protect the rights of others, among other grounds. 
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Regional human rights instruments outside Europe contain wider references to 

individuals’ duties.  In 1948, the OAS adopted the American Declaration of the Rights 

and Duties of Man, without a binding status.1366  In its Preamble, the Declaration 

states“[t]he fulfilment of duty by each individual is a prerequisite to the rights of all.  

Rights and duties are interrelated in every social and political activity of man.  While 

rights exalt individual liberty, duties express the dignity of that liberty.  Duties of a 

juridical nature presuppose others of a moral nature which support them in principle and 

constitute their basis…”  Art. XXVIII states that the rights of man are limited by the 

rights of others, the security of all and the just demands of the general welfare and 

advancement of democracy.  According to Art. XXIX, it is the duty of the individual to 

conduct herself in relation to others so that each and everyone may fully form and 

develop its personality.  Then, the American Declaration sets down a number of duties in 

public life (to vote, obey the law, render military and civil services as required, pay taxes 

and co-operate in social security and welfare and work) and private life (support and 

educate minors and to acquire at least an elementary education).1367 

This extensive list of duties was not inserted into the American Convention on 

Human Rights.1368  According to Art. 32, entitled “Relationship between Duties and 

                                                 
1366 American Declaration of the Rights and Duties of Man, O.A.S. Res. XXX, adopted by the Ninth 

International Conference of American States (1948), reprinted in Basic Documents Pertaining to Human 

Rights in the Inter-American System, OEA/Ser.L.V/II.82 doc.6 rev.1 at 17 (1992).  Both the Inter-

American Court and the Inter-American Commission on Human Rights have held that, although originally 

adopted as a declaration and not as a legally binding treaty, the American Declaration overtime has become 

a source of international obligations for the OAS member States.  See Inter-American Court of Human 

Rights, Advisory Opinion OC-10/89, Interpretation of the American Declaration of the Rights and Duties 

of Man Within the Framework of Article 64 of the American Convention on Human Rights, Jul. 14, 1989, 

Ser. A. No. 10 (1989), paragraphs 35-45 and 118-22; IACHR, James Terry Roach and Jay Pinkerton v. 

United States, Case 9647, Res. 3/87, September 22, 1987, Annual Report 1986-1987, paragraphs 46-49, 

Rafael Ferrer-Mazorra et al. v. United States, Report N° 51/01, Case 9903, Apr. 4, 2001.  See also Article 

20 of the Statute of the Inter-American Commission on Human Rights. 
1367 Arts. XXX to XXXVIII. 
1368 American Convention on Human Rights, O.A.S. Treaty Series No. 36, 1144 U.N.T.S. 123 entered into 

force July 18, 1978, reprinted in Basic Documents Pertaining to Human Rights in the Inter-American 

System, OEA/Ser.L.V/II.82 doc.6 rev.1 at 25 (1992). 
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Rights,” everybody has duties to his family, his community and mankind.1369  

Additionally, the Convention states that the rights of each person are limited by the rights 

of others, by the security of all, and by the just demands of the general welfare, in a 

democratic society.1370 

The African Charter on Human and Peoples’ Rights is the binding instrument that 

goes the furthest in establishing individuals’ duties vis-à-vis the family, the community 

and the state.  The Preamble states that the enjoyment of rights and freedoms also implies 

the performance of duties on the part of everyone.  Art. 27 refers to the proportionality 

between rights and duties.  According to this provision, every individual shall have duties 

towards his family and society, the state, other legally recognised communities and the 

international community.  Art. 29 contains a long list of duties with regard to the family, 

society in general (including working to the best of one’s ability and the preservation of 

African values and contributing to the moral well-being of society) and the state.1371  The 

number of duties is extensive, and includes not only a negative commitment for the 

individual not to compromise the security of the state whose national or resident one is, 

but also to preserve and strengthen social and national solidarity, particularly when it is 

threatened, and to contribute to the best of his abilities to the promotion and achievement 

of African Unity.  This list of duties has been rightly criticised because it could 

undermine the content of the rights enunciated in the Charter, since the values it transmits 

can reinforce power relations that prevent the exercise of rights.1372 

Fortunately, these general and, in many cases, rhetorical references to individuals’ 

duties do not make individuals internationally responsible for the observance of all the 

                                                 
1369 Id. Art. 32.1. 
1370 Id. Art. 32.2. 
1371 IHRPC, Taking Duties Seriously: Individual Duties in International Human Rights Law - A 

Commentary, supra note 1359 at 33. 
1372 For a comment, see Steiner and Alston, supra note 87 at 355-357.  This threat to the exercise of rights 

is further accentuated by the broad limitations on the exercise of rights permitted by the Charter. Freedom 

of conscience, the profession and free practice of religion (Art. 8), the right to freedom of movement and 

residence (Art. 12), can be limited on “law and order” grounds. 
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duties enshrined in international human rights instruments.1373  If that were the case, the 

exercise of human rights could be put in jeopardy.  The obligation to respect the rights of 

other individuals is normally not enforced through human rights law but by other 

branches of law such as criminal, labour or tort law.  Individuals may take many actions 

that prevent the exercise of human rights by other individuals or not make any valuable 

contributions to the community and yet, not qualify as international human rights 

violators.  The international rule of individual responsibility for human rights violations 

affects only a reduced number of international ius cogens crimes, relating both to conflict 

and to peacetime (crimes against humanity, genocide, aggression, terrorism, slave-trading 

and torture).1374 

                                                 
1373 UN Declaration on the Right to Development, Art. 2.2 refers to the duty of human beings to be 

responsible for development.  In fact, a draft Art. 66 of the Vienna Convention was proposed by H. 

Waldock.  The article would have formalised the position that individuals can have rights and duties 

imposed upon them by treaties to which they cannot be parties.  See CHRISTINE CHINKIN, THIRD 

PARTIES IN INTERNATIONAL LAW 121 (1993). 
1374 Cassesse, International Law, supra note 31 at 79.  See also Theodor Meron, Is International Law 

Moving Towards Criminalization?, 9 Am. J. Int’l L. 18 (1998).  For a discussion of the legal sources and 

implementation techniques of individuals’ international responsibility, see Sunga, supra note 100.  The 

implementation panorama has been modified substantially with the creation in the 1990s of the 

international criminal tribunals for the Former Yugoslavia and Rwanda and the International Criminal 

Court.  To Meron, the prohibition of hostage taking also applies to private persons and groups.  THEODOR 

MERON, HUMAN RIGHTS AND HUMANITARIAN NORMS AS CUSTOMARY LAW 164-167  

(1989).  According to the Draft Code of Crimes Against the Peace and Security of Mankind, approved by 

the International Law Commission in 1996, crimes against the peace and security of mankind entail 

individual responsibility and are punishable whether or not they are punishable under national law (Arts. 

1.2 and 2.1).  Part II. of the Draft Code list the crimes, which are aggression, genocide, crimes against 

humanity, crimes against United Nations and associated personnel and war crimes. ILC Report, A/51/10, 

1996, ch. II (2).  See Brownlie, Principles of International Law, supra note 57 at 512-515, for a review of 

the case law and literature concerning the concept of ius cogens.  For a critique of the exclusion of 

economic and social rights from ius cogens, see Simma and Alston, supra note 344.  Simma and Alston 

argue that it must be asked “whether any theory of human rights law which singles out race but not gender 

discrimination, which condemns arbitrary imprisonment but not death by starvation and which finds no 

place for a right of access to primary health care is not flawed...”  For a feminist critique of the concept, see 

Hillary Charlesworth and Christine Chinkin, The Gender of Ius Cogens, 15  Hum. Rts Q. 63 (1993). 
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This list is longer than the list of crimes that are the object of enforcement by 

international tribunals.  The Rome Statute grants the ICC jurisdiction with respect to 

genocide, crimes against humanity, war crimes and the crime of aggression.1375  The 

jurisdiction of the ad hoc tribunals was similar, except that they did not have jurisdiction 

over the crime of aggression.1376 

In many cases, individual responsibility for the commission of international acts 

in violation of ius cogens norms is substantiated by municipal courts.  This is the case of 

a number of international conventions establishing international wrongful acts, such as 

piracy, unlawful seizure of aircraft, and hostage taking. This is also the case in the human 

rights field, for example, in the cases of torture and apartheid.1377 

International law only touches on the human rights obligations of non-state actors 

other than individuals.  Humanitarian law is the only branch of international law that 

imposes human rights obligations on groups. 

Parties to an armed conflict are bound by the minimum protections contained in 

Art. 3 common to the Four Geneva Conventions.  The crimes prohibited at any time and 

in any place are murder, mutilation, biological experiments, cruel treatment, the taking of 

hostages, outrages upon personal dignity and extrajudicial executions.  Warring parties 

are also obliged to collect and care for the sick and wounded.1378 

                                                 
1375 Rome Statute of the International Criminal Court, supra note 96, Art. 5.1. 
1376 Statute of the Tribunal for the Former Yugoslavia, supra note 94.  Arts. 2 to 6 grants jurisdiction to the 

Tribunal over grave breaches of the Geneva Conventions, violations of the laws and customs of war, 

genocide and crimes against humanity.  The Rwanda Tribunal has competence over genocide, crimes 

against humanity, violations of Article 3 Common to the Geneva Conventions and of Additional Protocol 

II.  See Statute of the Rwanda Tribunal, supra note 95, Arts. 2 to 4. 
1377 See the discussion in Chapter I, text accompanying notes 97-104. 
1378  The application of Art. 3 raises a problem, since it requires the existence of a conflict and so far, there 

is no authoritative body to declare it.  Clapham, Human Rights in the Private Sphere, supra note 12 at 113.  

See also Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 

1949 (Yves Sandoz, Christophe Swinarski, Bruno Zimmermann eds. 1987), THEODOR MERON, 
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The First Additional Protocol to the Geneva Conventions allowed national 

liberation movements to become parties, therefore acquiring the same rights and duties as 

state parties.1379  Protocol II was adopted in 1977 to develop and complement Art. 3,1380 

which contains only general principles and was judged to be completely insufficient.1381  

Protocol II applies to wars within a state that attain a certain degree of intensity.1382  The 

obligations contained in the Protocol are directed at dissident armed groups being under 

responsible command and exercising such control over part of the territory as to be in a 

position to carry out military operations and to implement the guarantees in the 

                                                                                                                                                 
HUMAN RIGHTS IN INTERNAL STRIFE, THEIR INTERNATIONAL PROTECTION (1987), Theodor 

Meron and Allan Rosas, A Declaration of Minimum International Standards, 85 Am. J. Int’l L. 375 (1991). 
1379 Protocol I covers armed conflicts in which peoples are fighting against colonial domination, alien 

occupation or racist regimes in the exercise of their right to self-determination.  Its content is above all 

dedicated to protect civil populations against the effect of hostilities, developing the provisions of the 

Fourth Geneva Convention.  It also enlarges the scope of persons covered by the Four Geneva Conventions 

including stateless persons and refugees and granting immunity to civil medical establishments and 

personnel and adopts a new definition of prisoner of war.  For a comment see Dupuy, Droit International 

Public, supra note 68 at 633.  See Georges Abi-Saab, The Wars of National Liberation in the Geneva 

Convention, supra note 112.  See the discussion in Chapter 1, text accompanying notes 105-112. 
1380 Art. 1 of Protocol II.  On the problems of defining a non-international armed conflict, see René J. 

Dupuy and Antoine Leonetti, La Notion de Conflit Armé à Caractère Non International in THE NEW 

HUMANITARIAN LAW OF ARMED CONFLICT 258 (A. Cassesse ed., 1979). 
1381 Geneva Red Cross Conventions and Protocols, Anton Schlögel, 2 EPIL 531-541 at 538. 
1382 According to its Art. 1.1, Protocol II applies to all armed conflicts that are not covered by Protocol I to 

the Four Geneva Conventions (wars of national liberation) which take place in the territory of a High 

Contracting Party between its armed forces and dissident armed forces or other organised armed groups 

which, under responsible command, exercise such control over a part of its territory as to enable them to 

carry out sustained and concerted military operations and to implement this Protocol.  Protocol II 

specifically excludes situations of internal disturbances and tensions, such as riots, isolated and sporadic 

acts of violence and other acts of a similar nature, as not being armed conflicts.  Art. 1.2. excludes 

situations of internal disturbances, riots and sporadic acts of violence.  Protocol Additional to the Geneva 

Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-International Armed 

Conflicts (Protocol II), adopted on 8 June 1977, entered into force 7 December 1978, UN Doc A/32/144 

Annex I, 1125 UNTS num. 17512, reprinted in I.L.M. 1391 (1977). 
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Protocol.1383  In order to trigger the application of Protocol II, the intensity of fighting has 

to be greater than that traditionally required for the application of Common Article 3.1384  

The Protocol supplements the guarantees granted by Art. 3 with extra measures to protect 

all persons who do not take part in the hostilities, civilian populations and the entourage 

in which they live, and those whose liberty has been restricted.  It also sets down special 

rules for the protection of the sick, wounded and shipwrecked, dealing with special 

problems such as the protection of medical and religious personnel, medical units and 

transports and the distinctive Red Cross emblem.1385 

In contrast to armed groups, corporations have not been targeted by human rights 

instruments.  None of the legally binding international human rights instruments place 

duties on corporations.  It is uncertain whether in the future, human rights instruments 

will follow the example of the Asian Charter on Human Rights, a non-binding declaration 

which includes a specific reference to companies as human rights obligees.1386  On the 

basis of this striking lack of positive law, can it be argued that corporations de lege lata 

have no obligations whatsoever under human rights law?  An answer in the negative 

would be at odds with the opinio iuris that the prohibition on committing certain crimes 

is addressed to absolutely everybody in the international community.  In fact, it is logical 

to argue that corporations, being sums of individuals, do not have any fewer duties than 

each of the individual composing the corporation.1387  The contrary would not make any 

logical sense since the use of the corporate form would allow the achievement of a result 

contrary to the law, the lessening of basic obligations through the use of a particular legal 

form. 

                                                 
1383  For a history of the drafting process of Protocol II, see ROSEMARY ABI-SAAB, DROIT 

HUMANITAIRE ET CONFLITS INTERNES: ORIGINES ET ÉVOLUTION DE LA 

RÉGLEMENTATION INTERNATIONALE 143-189 (1986). 
1384 Art. 3 Common to the Four Geneva Conventions applies to the case of armed conflict not of an 

international character occurring in the territory of one of the Contracting Parties. 
1385 Arts. 5-7. 
1386 Asian Human Rights Charter, Art. 2.8.  For a comment, see Seth Harris, Asian Human Rights: Forming 

a Regional Covenant, 17/1 Asian-Pacific Law & Policy Journal 1 (2000). 
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One argument against the affirmation that corporations would have at least as 

many obligations as individuals under international law is the lack of mechanisms to 

make this responsibility effective.  The drafters of the Rome Statute on the ICC rejected 

the French proposal to subject legal persons to the jurisdiction of the ICC.1388  However, 

as Clapham points out, the discussions on the jurisdiction of the ICC over legal persons 

prove that countries consider corporations to have the obligation not to commit 

international crimes.  In the negotiations for the ICC, no one challenged the notion that 

corporations had those international legal duties.1389  The disputes revolved around how 

to ensure that the corporation would be properly represented in procedural terms.1390 

6.3. Corporate Human Rights Duties under Soft Law Instruments 

The next aspect of international law relevant to corporate violations of human 

rights is the group of soft law instruments directed at corporate behaviour that have been 

adopted from the 1970s.  In general, these instruments are not specifically human rights 

oriented.  All of them have a different nature and purpose but they have in common that 

they deal with broad aspects of corporate citizenship (from labour rights to technology 

transfer and training) that are ultimately relevant to the enjoyment of human rights.  The 

OECD Guidelines reflected the position of capital exporting countries as a reaction to the 

strong pull of the NIEO movement at the UN and to internal pressures from trade unions 

and the press at home.1391  In 1977, the ILO was the first specialised UN agency to adopt 

an international instrument on multinationals, the Tripartite Declaration on MNCs and 

                                                                                                                                                 
1387 As Hohfeld argued, a “[f]irm is an aggregation of persons so it should be governed by the same norms 

that oblige persons.”  W. N. HOHFELD, FUNDAMENTAL LEGAL CONCEPTIONS 197 (1923). 
1388 Clapham, The Question of Jurisdiction Under International Criminal Law over Legal Persons, supra 

note 169 at 146-148. 
1389 Id. at 147. 
1390 Id.  See the discussion at 148 et seq. 
1391 Robinson, supra note 421 at 117-120.  For an overview of the content and drafting process, see Theo 

W. Vogelaar, The OECD Guidelines: Their Philosophy, History, Negotiation, Form, Legal Nature, Follow-

Up Procedures and Review and Sten Niklasson, The OECD Guidelines for MNEs and the UN Draft Code 

of Conduct: Some Political Considerations in Horn (ed.), supra note 416. 
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Social Policy.1392  The Tripartite Declaration took this name because it was aimed at and 

negotiated by trade unions, employers and governments.1393  Its main purpose, which was 

reflected in its content, was to set down standards for TNCs with regard to their 

employment relations in developing countries.1394 

These instruments inspired other declarations in the 1990s.  In 1998, the 

International Labour Conference adopted the Declaration on Fundamental Principles and 

Rights at Work, containing the labour norms considered most fundamental.1395  Although 

not directed specifically at companies, the 1998 Declaration is relevant to them because 

its contents have been mainstreamed into other international instruments and corporate 

codes of conduct.  The Global Compact is a soft law instrument of a different nature.1396  

Although its origins cannot be found in a state agreement but in a call from the Secretary 

General, it has received the endorsement of many states and the General Assembly.1397 

All these instruments have in common that they contain generally accepted 

expectations about the behaviour of TNCs in the human rights field.  Although the 

standards differ, all the instruments contain an absolute minimum.  The numerous 

references to this absolute minimum allow the affirmation that there is a degree of 

international consensus on the human rights behaviour of a company.  Another 

declaratory instrument that will be relevant for the determination of standards in the 

                                                 
1392 Robinson, supra note 421 at 7. 
1393 Id. at 7-8.  For an overview of the contents and reporting mechanism of the Tripartite Declaration, see 

Hans Günter, The Tripartite Declaration of Principles (ILO): Standards and Follow-Up in Horn (ed.), 

supra note 416.  The Tripartite Declaration was reformed in 2000. 
1394 Robinson, supra note 421 at 8. 
1395 86th session, Geneva 1998. 
1396 As Clapham observes “[a]lthough the Compact is not really a regulatory framework with international 

enforcement procedures, it represents a further departure from the individual/state human rights 

relationship referred to above.  In fact, it may be that human rights law has fundamentally changed and not 

only admits, but also demands, the possibility of claims by individuals against corporations and other non-

state actors.”  Clapham, On Complicity, supra note 1020 at 244. 
1397 See for example, G8, Fostering Growth and Promoting a Responsible Market Economy - a G8 

Declaration, Summit Documents (Evian Summit 1-3 June 2003) at 

http://www.g8.fr/evian/english/home.html 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 351

future is the Norms on Responsibilities of Transnational Corporations and Other Business 

Enterprises with Regard to Human Rights (the Norms), adopted by the UN Sub-

Commission on the Promotion and Protection of Human Rights, which draw guidelines 

for good corporate behaviour from human rights treaties and existing soft law.  The 

Norms were submitted to the 60th Session of the UN Commission on Human Rights, 

which although it confirmed the importance of the matter, it affirmed their status as a 

draft proposal and requested the Sub-Commission not to perform any monitoring in this 

regard.1398  Although their ultimate outcome and the legal status they will acquire in the 

future, if any, are still uncertain, their content needs to be taken into account, because the 

Norms aim to be an aspirational, progressive codification of other previously approved 

                                                 
1398 On 20 April 2004, the Commission on Human Rights, decided, without a vote, to recommend that the 

Economic and Social Council: 

(a)  Confirm the importance and priority it accords to the question of the responsibilities of transnational 

corporations and related business enterprises with regard to human rights; 

(b)  Request the Office of the High Commissioner for Human Rights to compile a report setting out the 

scope and legal status of existing initiatives and standards relating to the responsibility of transnational 

corporations and related business enterprises with regard to human rights, and identifying outstanding 

issues, to consult with all relevant stakeholders in compiling the report, including States, transnational 

corporations, employers’ and employees’ associations, relevant international organisations and agencies, 

treaty monitoring bodies and non-governmental organisations, and to submit the report to the Commission 

at its sixty-first session in order for it to identify options for strengthening standards on the responsibilities 

of transnational corporations and related business enterprises with regard to human rights and possible 

means of implementation; 

(c)  Affirm that document E/CN.4/Sub.2/2003/12/Rev.2 has not been requested by the Commission and, as 

a draft proposal, has no legal standing, and that the Sub-Commission should not perform any monitoring 

function in this regard.  COMMISSION ON HUMAN RIGHTS, Sixtieth session, 

Agenda item 21 (b), REPORT TO THE ECONOMIC AND SOCIAL COUNCIL ON THE 

SIXTIETH SESSION OF THE COMMISSION, E/CN.4/2004/L.11/Add.7 (Apr. 22, 2004).  In April 2005, 

the sixty-first session of the Commission on Human Rights confirmed the non-binding character of the 

Norms and requested the Secretary-General to appoint a special representative on the issue of human rights 

and transnational corporations, with a mandate, inter alia, to clarify standards of corporate social 

responsibility, to compile best practices and to reflect on the role of the state in this regard.  

COMMISSION ON HUMAN RIGHTS, Sixty-first session, Resolution 2005/69, E/CN.4/RES/2005/69 

(Apr. 20, 2005). 
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standards.1399  Moreover, they contain a set of strong recommendations on the steps that 

states and enterprises should take to implement them.1400 

6.3.1. Respect for Universally Recognised Human Rights 

All the instruments contain general proclamations of the need to protect human 

rights.  The most restrictive wording is that of the OECD Guidelines, which refers to the 

obligation to respect the human rights of those affected by their activities consistent with 

the host governments’ international obligations and commitments.1401  This wording is 

quite narrow in relation to the rights to be respected since corporations would not be 

obliged to go beyond the obligations acquired by the host country.  However, the term 

“those affected by their activities” includes a broad group of addressees including 

workers, suppliers, consumers and host communities.  The ILO Tripartite Declaration 

refers to the respect of the UDHR, and the corresponding International Covenants 

adopted by the General Assembly of the United Nations, and the Constitution of the ILO, 

all of which underline the paramount importance of the principles of free expression and 

association.1402 

The Global Compact sets down a two-prong obligation.  Companies should not 

only respect but also “support” the protection of internationally proclaimed human rights 

                                                 
1399 See Resolution 2003/16, supra note 1210.  The intention of the drafters of the Norms is that they 

became a non-voluntary instrument.  See Weissbrodt and Kruger, supra note 24 at 913-915. 
1400 Norms on the Responsibilities on Transnational Corporations, supra note 1210 § 15-18.  The Norms 

require companies to adopt internal rules of operation in compliance with the Norms, to report about their 

compliance and to insert the Norms in contracts with their business partners.  It also prompts companies to 

provide reparation to those damaged due to a violation of the Norms and requires states to establish a 

framework ensuring implementation of the Norms. 
1401 OECD Guidelines, II.2.  General Policies. 
1402 Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy, OB Vol. 

LXXXIII, 2000, Series A, No. 3) at § 8. 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 353

“within their sphere of influence”1403 and make sure that they are not complicit in human 

rights abuses.1404 

According to the Norms, even if states are the primary obligees under human 

rights law, businesses have the obligation “to promote, secure the fulfilment of, respect, 

ensure respect of, and protect human rights recognised in international as well as national 

law.1405  TNCs and other business “shall respect civil, cultural, economic, political and 

social rights and contribute to their realisation, in particular the rights to development, 

adequate food, and drinking water, the highest attainable standard of physical and mental 

health, adequate housing, education, freedom of thought, conscience and religion, and 

freedom of opinion and expression, and shall refrain from actions which obstruct the 

realisation of those rights.”1406  This is developed in a number of specific duties, namely, 

to ensure the right to equal opportunity and non-discriminatory treatment,1407 the 

obligation to ensure that security arrangements will respect international law and the laws 

and professional standards of the countries in which they operate (including the 

prohibition to engage in or benefit from international crimes)1408 and the obligation to 

respect workers’ rights.1409 

The OECD Guidelines, the ILO Tripartite Declaration and the Global Compact 

demonstrate that there is a general expectation that companies should situate themselves 

on the “respect, protect, and fulfil” continuum, at least with regard to the ‘respect’ 

requirement.  This leads to the first set of definitional problems.  What does respect mean 

in the context of corporate activity?  Obligations to respect are increasingly more clearly 

defined by the general comments of international treaty bodies. Nevertheless, the 

                                                 
1403 Global Compact, Principle 1. 
1404 Id.  Principle 2.  For a discussion on the interpretation of these terms by the UN Guide to the Global 

Compact, see Clapham, On Complicity, supra note 1020 at 243-246. 
1405 Norms on the Responsibilities of Transnational Corporations, supra note 1210.  Section A General 

Obligations. 
1406 Id.  Section E.  § 12. 
1407 Id.  Section B. § 2. 
1408 Id.  Section C. § 3-4. 
1409 Id.  Section D. § 5-9. 
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obligations to respect falling upon a state may not be the same as the obligations of 

respect falling upon a corporation.  For example, the ICCPR grants criminal defendants 

numerous rights, such as the presumption of innocence, a speedy and fair trial, free 

counsel, the ban on self-incrimination, and non-retroactivity of the law.1410  The duty of 

the state to secure some rights (such as the right to free counsel) does not preclude duties 

for corporations.  For example, a company might provide false testimony or a fake 

document to the prosecutor in order to support charges of illegal activity by a trade union 

activist.1411  In this case, the corporation has helped to deprive the defendant of a fair trial 

or has worsened the deprivation already caused by the state.1412  Whatever the differences 

may be in the wording of the soft law instruments, the expectation that a corporation 

abide by human rights would at the very least imply the obligation not to violate human 

rights directly or to act in ways that prevent or make it harder for states to comply with 

their human rights obligations. 

This, of course, leaves an open question in which soft law instruments contradict 

themselves.  What does “internationally recognised human rights” mean as a compliance 

benchmark?  In other words, should companies abide by the international human rights 

instruments ratified by the host state or by “internationally recognised human rights” 

treaties in general regardless of their ratification status and reservations in force in the 

host country?  At the present state of international law, it is difficult to respond to this 

question in the affirmative.  However, it should be pointed out that a large number of 

human rights instruments, the ICCPR, the ICESCR, and the Convention on the Rights of 

the Child have been ratified on a huge scale.  In many cases, the problem is not the 

discrepancy between international standards and local laws but the poor enforcement of 

existing laws.  So, even the most restrictive formulation “respect human rights according 

to the host country international commitments” would imply the obligation to respect 

                                                 
1410 Ratner, supra note 167 at 493. 
1411 Id. 
1412 Id.  For example, Shell was accused of participating in the fabrication of murder charges against Saro-

Wiwa and Kpuinen, and of bribing witnesses to give false testimony against the Ogoni activists.  See Wiwa 

v. Royal Dutch Petroleum Co., 226 F.3d 88, 93 C.A.2 (N.Y.) 2000, 532 U.S. 941 (2001). 
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human rights as they have been accepted by the country, not as they are enforced by a 

defaulting country.1413 

This gap, however, poses serious questions in the case of rights that have not been 

universally ratified or that have been ratified with many reservations and in respect of 

which home and host country standards differ widely.  A clear example would be that of 

a company operating in a country that subjects the application of CEDAW to the Sharia, 

whereas the standard applicable in the home country and in soft law instruments requires 

full equality.  According to a strict reading of international law, the company would be 

obliged to apply the local legislation of the country in which it invests.  Here, the stress of 

soft law instruments on consultation and dialogue would apply.  Even if the company is 

in a perfectly legal situation if it applies diverging standards, non-legal pressure will 

prevent it from using local laws as a claim for irresponsibility.  In other words, the 

difference between the existence of a “grey area” of soft law and the lack of law at all is 

that if an issue reaches the public domain, companies will have to show at least some 

degree of sensitivity and due diligence to solve it. 

6.3.2. Labour Rights 

This field shows a strong influence of the content of the ILO Declaration on 

Fundamental Principles and Rights at Work.  Principles Three to Six of the Global 

Compact deal with the labour issues included in the 1998 ILO Declaration on 

Fundamental Rights at Work, i.e. freedom of association and collective bargaining; the 

elimination of all forms of forced and compulsory labour; the effective abolition of child 

labour; the elimination of discrimination in respect of employment and occupation.  All 

these rights are included under the heading “Employment and industrial relations.”1414 

The updated version of the ILO Tripartite Declaration refers to the Constitution of 

the ILO and its principles “according to which, freedom of expression and association are 

                                                 
1413 OECD Guidelines, II.2 General Policies. 
1414 OECD Guidelines IV.  The Guidelines further state that companies must facilitate the exercise of these 

rights through the provision of information and adequate consultation to employees, and take steps to 

ensure occupational health and safety in their operations. 
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essential to sustained progress” and states that MNEs should contribute to the realisation 

of the ILO Declaration on Fundamental Principles and Rights and Work and its Follow-

up.1415 

The ILO Tripartite Declaration develops the rights contained in the 1998 ILO 

Declaration.  In relation to the rights of association and collective bargaining,1416 the 

Tripartite Declaration even establishes active obligations.  For example, it requires 

MNEs, “where appropriate, in the local circumstances” to support representative 

employees’ organisations.  In some cases, this may include the active involvement of the 

company to protect the workers.1417 

Like the OECD, the Tripartite Declaration also refers to the maintenance of the 

highest standards of health and safety.1418  Interestingly, it is the only adopted standard 

referring to a living wage, a reference that has also been adopted by the Norms.1419 

International soft law instruments also contain recommendations for other issues 

that, although not belonging strictly to the scope of human rights treaties, have important 

consequences for their protection.  This is the case of corruption, environmental and 

consumer protection obligations. 

6.3.3. Respect for the Environment 

The Global Compact does not refer to general standards but vaguely formulates a 

the conduct to be applied in the area, namely, to support a precautionary approach to 

environmental challenges;1420 to undertake initiatives to promote greater environmental 

                                                 
1415 ILO Tripartite Declaration at § 8. 
1416 The right to collective bargaining is to be exercised in accordance to national law and practice. 
1417 § 44. 
1418 § 38. 
1419 § 34. 
1420 Principle 7. 
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responsibility;1421 and to encourage the development and diffusion of environmentally 

friendly technologies.1422 

The OECD Guidelines set down concrete indications.  They prompt companies to 

respect environmental law, within the framework of laws, regulations and administrative 

practices in the countries in which they operate and in consideration of relevant 

international agreements, principles, objectives and standards.  This involves a number of 

operational obligations, including the establishment of an environmental management 

system1423 and the provision of information to stakeholders on environmental and health 

and safety issues.1424 

According to the Norms, companies should conduct their activities “in accordance 

to national laws and international “agreements, principles, objectives, responsibilities and 

standards.”1425  This broad formulation may be counterproductive since it would oblige 

companies to be in compliance of virtually every hard law and soft law existing 

instrument.1426  For the sake of certainty and practical application, it would be useful if 

the Norms defined the precise instruments to abide by.1427 

                                                 
1421 Principle 8. 
1422 Principle 9. 
1423 OECD Guidelines, V.  Environment.  With regard to the impact of their activities, companies have to 

collect information, establish measurable objectives and monitor regularly progress towards those 

activities.  Id. at § 1. 
1424 Id. at § 2. 
1425 Norms on the Responsibilities of Transnational Corporations, supra note 1210.  Section G. Obligations 

with regard to environmental protection § 14. 
1426 Agenda 21 also recommended the adoption by MNEs of environmentally healthy practices. 
1427 But see Amnesty International, The UN Human Rights Norms for Business: Towards Legal 

Accountability 13 (2004), at www.amnesty.org (last visited Sept. 10, 2004).  To AI, those who complain 

about the lack of specificity of the Norms are missing the point, since the Norms provide a statement of 

principle, not a detailed regulatory framework.  Nevertheless, this argument advanced by AI does not do a 

good service to its other line of argumentation, i.e. that the UN norms “are likely to have some legal 

effect,” since the Norms are self-consciously normative in their tone and approach and international law is 

in a constant process of evolution.  In fact, the clearer and more certain a norm is (as opposed to a set of 

“principles”), the more possibilities it will have to become legally binding. 
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6.3.4. Corruption 

The Tenth Principle of the Global Compact establishes an open-ended obligation, 

stating that companies "should work against all forms of corruption, including extortion 

and bribery."  The Norms also include a general prohibition on giving bribes and 

respecting anti-corruption treaties.1428  Unsurprisingly, the OECD contains a detailed set 

of obligations on corruption.  Not only should companies refrain from giving bribes, 

directly or indirectly (for example through consulting agreements or subcontracts) but the 

Guidelines also require the company to establish a number of management, disclosure 

and employee education measures that facilitate compliance with that obligation.1429 

This field is of extreme importance for the oil sector, since the embezzlement of 

oil revenues is, in many cases, the direct source of the impairment to the exercise of 

economic and social rights by local populations.  Thus, it is critical that the development 

of human rights norms pay close attention to this issue.1430  This could lead to more 

detailed specifications of corporate obligations in the field, for example, the inclusion of 

the obligation to disclose taxes and royalties pursuant to state contracts.  Moreover, this 

obligation would be consistent with the OECD recommendation to disclose any 

information for the enterprise as a whole, regarding their activities, structure, financial 

situation and performance.1431 

                                                 
1428 Norms on the Responsibilities of Transnational Corporations, supra note 1210.  Section E.  Respect for 

national sovereignty and human rights § 11. 
1429 OECD Guideline VI.  Combating Bribery:  Ensure that the remuneration of agents is appropriate and 

for legitimate services only.  3.  Enhance the transparency of their activities in the fight against bribery and 

corruption.  Not only not to engage in bribery but establish management control systems to discourage it 

and promote management compliance, concluding disciplinary measures.  4.  Promote employee awareness 

and compliance with company policies.  5.  Adopt management control systems that discourage bribery and 

corrupt practices, adopt accounting and auditing practices that prevent the establishment of off the books 

accounts 6.  Not make illegal contributions to candidates. 
1430 See text accompanying notes 576-582. 
1431 Guideline III.  Disclosure.  Enterprises should ensure that timely, regular, reliable and relevant 

information is disclosed regarding their activities, structure, financial situation and performance.  
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6.3.5. Consumer Protection 

While the Global Compact keeps silent on this issue, the Norms set down several 

obligations, namely, that companies carry out fair business, marketing and advertising 

practices, that they take all necessary steps to ensure the safety and quality of their goods 

and services, and they do not distribute potentially harmful products.1432  The most 

detailed recommendations are contained in the OECD Guidelines, which requires 

companies to act in accordance with fair business, marketing and advertising practices 

and to take all reasonable steps to ensure the safety and quality of the goods or services 

they provide.1433 

In these instruments, consumer protection norms refer only to the human rights of 

product users.  However, consumer protection also has another side which is the right to 

be informed of the conditions in which the product has been made.  Pursuant to this 

broader notion of consumer protection, soft law instruments should not in the future 

neglect the need to inform the consumer on what standards have been followed in the 

elaboration of the product.  Due to market dynamics, this aspect of consumer protection 

has been more developed in sectors such as apparel, rugs and footballs.  Since oil goes 

through different processes, it is more difficult to internalise in the oil sector but 

                                                                                                                                                 
According to Guideline III.5 ©, enterprises are encouraged to communicate additional information on 

relationships with employees and other stakeholders. 
1432 Norms on the Responsibilities of Transnational Corporations, supra note 1210.  Section G. Obligations 

with regard to environmental protection.  Section F § 13. Obligations with Regard to Consumer Protection. 
1433 Those obligations are, in particular: 1. to ensure that the goods or services they provide meet all agreed 

or legally required standards for consumer health and safety, including health warnings and product safety 

and info labels, 2. to provide clear info on the goods and services so that consumers may make informed 

decisions, 3. to provide transparent and effective procedures that address consumer complaints and 

contribute to fair and timely resolution of consumer disputes without undue cost or burden, 4. not to make 

representations or omissions, nor engage in any other practices that are deceptive, misleading or fraudulent 

or unfair,  5. to respect consumer privacy and provide protection for personal data,  6. to co-operate fully 

and in a transparent manner with public authorities in the prevention or removal of serious threats to public 

health and safety deriving from the consumption or use of their products.  Section VII.  Consumer Interests. 
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information to the consumer could still be improved through reporting the impact of 

companies’ activities on the welfare of the host communities. 

6.3.6. Assessment of the Status of Corporate Obligations under 

Soft Law Instruments. 

Even if corporations have no specific human rights obligations, soft law 

represents the bridge between international legitimacy and legality.1434  The distinction 

between legal and non-legal is still relevant, but the duties described above constitute a 

demonstration of what behaviour is expected from TNCs in their international 

operations.1435  It is difficult to elaborate a theory of the legal value of the different 

obligations prescribed by soft law, due to the fact that there are different degrees of 

softness.  Soft law appears in wide variety of forms.  As Chinkin observes, the “richness 

and texture of contemporary international law and the broad differences in its form, 

purpose, style and participants make illusory attempts to construct any systematic 

framework for the analysis of soft law that is not interspersed with exceptions or framed 

at such a high level of abstraction that its usefulness is diminished.”1436 

The progress of an instrument versus a hard law obligation will depend on many 

factors, such as the degree of public and private endorsement, the precision in the 

material content of the rights and the implementation mechanisms.1437  An important 

                                                 
1434 Chinkin, Normative Development in the International Legal System, supra note 415 at 36. 
1435 But see Koh, who claims that the legal/non legal distinction is devaluated by a complex system of legal 

pluralism, new dispute settlement mechanisms and expectations.  To Koh, “[i]n this brave new world, 

transnational actors, sources of law, allocation of decisional functions, and modes of regulation have all 

mutated into fascinating hybrid forms. International law now comprises a complex blend of customary, 

positive, declarative, and "soft" law.  Harold Hongju Koh, A World Transformed, Yale J. Int’l L. ix (1995), 

text accompanying notes 16-18. 
1436 Chinkin, Normative Development in the International Legal System, supra note 415 at 25.  See also 

Baxter, supra note 603. 
1437 See K. Abbott, R. O. Keohane, A. Moravsik, A.M. Slaughter and D. Snidal, The Concept of 

Legalization in J. Goldstein, M. Kahler, R.O. Keohane and A. M. Slaughter (eds.), supra note 627 at 17, 

17-18.  Legalisation is defined as a form of institutionalisation characterised by three components: 
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factor for the configuration of conduct prescribed by a soft law “right” in the international 

legal system as a legal obligation is the extent to which it has become a legal obligation 

in municipal law or the extent to which states have acquired international obligations to 

guarantee that right.  For example, obligations on corruption and the rights contained in 

the ILO Tripartite Declaration are already the object of international treaties requiring 

states to take extensive action in the private sphere.  Others, such as the obligation not to 

be complicit in human rights abuses, are a reformulation in human rights terms of 

prohibitions contained in criminal law.  Other duties, such as the payment of a living 

wage, in the current state of a system of international law that has neglected redistribution 

concerns, are merely aspirational. 

The dynamics of the development and application of the OECD Guidelines show 

the potential and, at the same time, the limits of its effectiveness when defining rights via 

soft law.  The OECD Guidelines have been defined as politically agreed guidelines for 

behaviour that cannot be legally enforced directly but cannot either be legitimately 

infringed.1438  This definition is also applicable to other texts, such as the ILO Tripartite 

Declaration. 

The interpretation of the Guidelines has helped to establish obligations going 

beyond the scope of national law, especially in the field of industrial relations.1439  The 

Badger case addressed whether a corporate parent was financially responsible for the 

debts of its subsidiaries. Badger was a Belgian subsidiary of an American company, 

which ended its activity dismissing 250 employees and filing for bankruptcy. Belgian law 

entitled employees to compensation in this instance. The Belgian subsidiary of Badger, 

however, did not have sufficient compensatory funds to compensate its employees 

according to Belgian law and the American parent refused to pay, arguing limited 

responsibility.  The Committee on International Investment and Multinational Enterprises 

(CIME) concluded that, although the Guidelines do not imply an unqualified principle of 

                                                                                                                                                 
obligation (legal), precision (unambiguous) and delegation (to 3rd parties to interpret and apply).  The 

authors consider that there can be both soft and hard law legalisation. 
1438 Robinson, supra note 421 at 111. 
1439 Id. at 112. 
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parent-subsidiary responsibility, there is a principle of qualified responsibility by the 

parent that exceeds the scope of national law.1440 

In spite of this case and others, the little influence that the Guidelines had on 

government and MNE behaviour prompted trade unions to bring very few cases.1441  

Labour advocates were, however, successful in expanding the “jurisdiction” of the 

Guidelines. The Guidelines now explicitly apply to the global operations of TNCs based 

in adhering countries, even if the subsidiary is active in a non-OECD country such as 

Burma.  However, the fact that they are applicable to the subsidiaries of TNCs operating 

outside OECD countries make them relevant to current acute corporate social 

responsibility issues. 

In 2001, several labour unions requested the advice of the French National 

Contact Point (NCP) in relation to the use of forced labour in Myanmar.  In the light of 

the consultations undertaken, the NCP recommended a number of practices to avoid 

forced labour, such as external monitoring, the promotion of legislation against forced 

labour, contributions to training operations and the provision of regular information to 

                                                 
1440 James Salzman, Labor Rights, Globalization and Institutions: The Role and Influence of the 

Organization for Economic Cooperation and Development, 21 Mich. J. Int’l L. 769, 791-792 (2000).  The 

Firestone and Badger cases in the 1980s provide representative examples of the types of cases brought.  

The Firestone case concerned the closing of a profitable subsidiary in Switzerland. Brought with the 

assistance of TUAC, the Swiss Trade Union Centre argued that the local management of Firestone had 

misled the trade unions and workers’ committee, stating that the plant would not be closed despite the fact, 

it later emerged, that local management had been negotiating the closure for over a year. This would seem 

to violate the Guidelines’ requirement, that employers "provide reasonable prior notice of changes in 

operations, in particular on intended closures and collective layoffs." In its review of the case, CIME 

determined that the Guidelines require headquarters to provide local management with accurate 

information so that local employees can be informed or top management must inform employees directly. 

No action was taken (or could be taken) against Firestone.  For an explanation of the Guidelines’ 

interpretation process at the OECD, see Salzman, supra at 790 et seq. 
1441 Realising the decisions were having little influence on government or MNE behaviour, the Trade Union 

Advisory Committee (TUAC) to the OECD, become less involved and in the 1990s only four labour cases 

were brought. 
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boards of directors about initiatives taken to avoid recourse to forced labour.1442  Leaving 

aside the issue of whether it is legitimate to invest in Burma at all, this interpretation puts 

companies not taking any of the advised steps in a suspect position.  In the future, serious 

breaches of the Guidelines when a company has raised a number of expectations can be 

taken into account by courts to determine violations of legal norms.1443 

It is becoming common ground to talk about the growing pluralism and 

indeterminacy of the law.  An in-depth study of this debate would be the subject of 

another thesis.  For the purposes of this chapter, suffice it to say that these soft law 

instruments have codified (albeit incompletely) a corpus of minimum human rights duties 

of corporations.  They reflect the standards of what is currently considered correct and 

legitimate behaviour in a system of international law where investment and social policy 

have been separated and the latter concern relegated to a secondary sphere of normativity.  

The reasons for the lack of hard law in this respect are well-known: the resistance of 

many governments and businesses to set down legally binding standards, the lack of 

consensus about the content of those standards and about the consequences of being 

attached to the violation.  This separation between trade and social concerns poses a 

theoretical problem in itself because it hinders the adoption of creative solutions. 

Resistance to the elaboration of binding norms is likely to continue in the future.  

Nonetheless, even if these duties in the field of human rights acquire formal legal status, 

the tendency showed by the course of events is that companies have to refrain from 

                                                 
1442 OECD, Multinational entreprises in situations of violent conflict and widespread human rights abuses 

30 Annex I (Working papers on international investment 2002/1, May 2002). 
1443 The breach of the OECD Guidelines was considered relevant to a finding of mismanagement under 

Dutch law.  BATCO NL closed its factory in Amsterdam.  The labour unions objected to the decision and 

argued that the policies of BATCO should be considered as mismanagement.  The Guidelines prescribed 

the need to consult representatives of the workers, and the chairman of the company had declared 

adherence to the Guidelines.  Then, the Court took into account these two factors in declaring that the 

decision of BATCO NL to close its factory in Amsterdam after having breached this obligation to consult 

was mismanagement and should be annulled.  Hof Amsterdam (21 Jun. 1979), NJ 1980, 71, BATCO § 6.  

See Nollkaemper, Public International Law in Transnational Litigation Against Multinational Corporations: 

Prospects and Problems in the Courts of the Netherlands, supra note 1102. 
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directly violating internationally recognised human rights, and, in a growing number of 

situations, they also have to show a proactive approach to the fulfilment of the economic 

and social rights of the communities from which they derive their profits.  The exact 

degree of fulfilment of the right is open at the current stage of evolution of international 

law but no company will be “on the safe side” without participating in a dialogue with the 

stakeholders and demonstrating a degree of due diligence.  The limit to the effectiveness 

of these norms is shown by the fact that these companies will be obliged to take all steps 

only when human rights situations are highly publicised. 

Closing Remarks 

International human rights law has not yet provided a solution to the human rights 

violations committed by non-state actors.  So far, binding human rights instruments have 

not addressed obligations to corporations, although the fact that transnationals are not 

internationally accountable does not mean that they cannot have duties.  In fact, there is a 

growing trend towards the acquisition of those duties on the basis of three marked 

tendencies in international law. 

First, states’ obligations to take steps to prevent, investigate and remedy human 

rights violations by private actors have been mainstreamed.  As a result, much of the 

behaviour that previously fell within the realms of criminal law, administrative 

infractions or civil law has been reformulated in human rights terms.  Second, the 

existence of individual duties under human rights law has been developed and confirmed 

by a growing body of international criminal law.  Third, to date, international law makers 

have agreed only to programmatic declarations of the corporate behaviour that is 

legitimate and in accordance with human rights norms. 

This soft law is now penetrating international law and commercial law at various 

levels, in some cases creating legally binding obligations, in others moral obligations and, 

yet in others, mere declarations paying lip service to human rights.  All these trends, 

however, show that the theoretical construction behind human rights law, i.e. the 

protection of the individual against state interference, covers only a fraction of human 
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rights violations.  Hence, the limits of this construction are strained every time they are 

obliged to include new power situations. 
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Chapter VII.  Elements for the Development of 

Corporate Responsibility in International Law 

Introduction 

The preceding chapters have sought to explain the mismatch between the rise of 

MNCs in international law and the limited range of instruments translating this power 

into responsibility.  As the examples in this thesis demonstrate, society increasingly 

requires companies to act in ways commensurate with their proportional share of power 

and influence.  The response by companies is limited and patchwork-like, and in most 

cases, it comes from the action of interested parties through informal arrangements rather 

than from formal law-creating mechanisms. 

These developments provoke the growth of the so-called “grey zone” of soft 

law.1444  These norms, which, in some cases, are more relevant in practice than real law, 

are nevertheless of an ad hoc character, dubious legal quality and uncertain legal value.  

The rise of norms originating outside the system of legal sources is the result of a clash 

between the urgency of the human rights problems that corporations have to face in their 

daily operations and the slowness and formality of law, particularly international law, 

production.1445 

                                                 
1444 G.J.H.VAN HOOF, RETHINKING THE SOURCES OF INTERNATIONAL LAW 187-191 (1983).  

Gunther Teubner, Un Droit Spontané dans la Société Mondiale, supra note 44 at 199-200.  To Teubner, 

self-created global private regimes increasingly define a substantive law without a state, without legislation.  

The main sources of law are now situated "à la périphérie du droit " and compete, successfully, with the 

traditional law-creating centres, such as legislative bodies or international treaties. 
1445 Id. at 199-200.  Ralph G. Steinhardt has argued that the corporate human rights movement consists of 

four separate but compatible regimes: (i) a market-based regime, (ii) a regime of domestic regulation, (iii) a 

regime of civil liability, (iv) a regime of international regulation and quasi-regulation by intergovernmental 

organisations.  Steinhardt, supra note 613 at 2 (provisional pagination). 
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This upsurge of informal law creation is part of what Delmas-Marty has called 

“catastrophe normative” or, in other words, the undermining of formal legal categories 

that is taking place in international law.  In her opinion, these developments defy 

traditional legal rationality, because they entail an epistemological break with traditional 

legal thought, which is based on a unified legal order.  By contrast, the new “legal 

disorder” would be characterised by a plurality of processes creating international 

regimes.1446  A crucial change may be taking place in practice, orienting norm generation 

towards pluralism.  As with all main changes in history, it is not taking place in an 

organised manner as a result of a set of conscious decisions or a systematic plan but, 

instead, due to the accumulated modifications of the ways in which international actors 

behave.  In the meantime, these “norms” are categorised as hybrid because lawyers have 

not yet developed a method for the systematic study of these new developments, their 

interpretation and incorporation into the formal legal analysis, teaching, scholarship and 

judicial reasoning in international law.1447 

A study of the development of corporate responsibility in the field of human 

rights shows that the challenge to formal international law categories  takes at least three 

routes.  First, the distinction between subject and object of international law is blurring.  

Some of those who, according to traditional legal reasoning, are objects of international 

norms are increasingly consolidating their access to formal and informal international 

legal processes, including those of norm creation, interpretation and participation in 

dispute settlement procedures. 

                                                 
1446 Mireille Delmas-Marty, Les Processus de Mondialisation du Droit in Morand, supra note 44 at 63, 65.  

To Delmas-Marty, the plurality of processes of legal internationalisation leads to a superposition 

(“enchevêtrement”) of legal norms on in such proportion that the principle of hierarchy is weakened in 

favour a more dialogical coexistence of norms. 
1447 THOMAS KUHN, THE STRUCTURE OF SCIENTIFIC REVOLUTIONS 6 (1962).  As Kuhn 

observes in relation to natural sciences, each scientific revolution necessitated the community’s rejection of 

a once honoured scientific theory in favour of another compatible with it.  Each produced a consequential 

shift in the problems available for scientific scrutiny and in the standards by which the profession 

determined what should count as an admissible problem and legitimate problem solution.  When one has 

adopted a new paradigm, one starts seeing new things.  Id. at 116-117. 
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Secondly, the relation between normativity and validity has been altered, in the 

sense that the criteria for the validity of a norm become extremely diffuse because there 

are neither institutionalised procedures for the creation of these norms nor constitutional 

checks on their material validity.  Thus, their force does not depend on their procedural 

and material validity, but on acceptance by the relevant actors in the field.1448  Within 

these dynamics of alteration between normativity and validity, the objectivisation of the 

law is taking place.  In many cases, it is no longer the formal validity of a norm but its 

content that becomes a justifying ground for its universal invocation.  For example, 

transnational companies are incorporating the contents of the ILO Declaration on 

Fundamental Principles at Work without paying attention to whether the country in which 

they are operating has or has not ratified the relevant conventions.1449  A third important 

challenge to legal reasoning is the spatial clashes provoked by informal norm production.  

On the one hand, international human rights norms are implemented by the state on a 

territorial basis.  They are directed to all addressees on the basis of the principle of 

equality under the law.  On the other hand, corporate social responsibility regimes are 

often of transnational but sectoral character, since they are aimed at addressing the 

different human rights problems that each industry raises. 

The accumulation of informal changes does not provide enough guidance on 

coherently developing the role that non-state actors and, notably, corporations should 

have in the protection of human rights.  All corporate social responsibility remedies offer 

advantages and disadvantages.1450  So far, what they all have in common is their limited 

scope.  Self-regulation may be arbitrary in its content and unreliable in its results.  

                                                 
1448 See Teubner, Un Droit Spontané dans la Société Mondiale, supra note 44 at 204-205.  Teubner 

observes that the law-making process becomes circular, since norms of dubious foundation are relied on 

constantly. 
1449 This is without prejudice to the indeterminacy of the principles contained in the 1998 ILO Declaration.  

See Philip Alston, “Core Labour Standards” and the Transformation of the International Labour Rights 

Regime, 15 Eur. J. Int’l L. (2004). 
1450 Steinhardt also argues that none of the four regimes has been completely successful in protecting 

human rights and provides a good overview of the weaknesses of each of them.  Steinhardt, supra note 613 

at 2 (provisional pagination). 
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Informal watchdog mechanisms based on civil society initiatives also reveal this 

reliability problem.  Socially responsible investment depends on the public visibility of 

the problems and on volatile market cycles.  Moreover, for it to be effective, there needs 

to be a critical mass of social investors.  The same can be said about consumer 

campaigns.  As a UNRISD report has pointed out, a change of behaviour due to a 

potential loss of sales or asset value will be particularly relevant only to companies with 

significant brand image and a large consumer base in the US and in Europe.1451  Another 

problem of market-based mechanisms is that, since they rely heavily on those who have 

more purchasing power, they allocate more political decision-making power to the richer.  

Since the structural problem at the origin of many human rights violations by non-state 

actors is the gross imbalance of political and economic power across the world, granting 

unchecked decision-making power to consumers seems at odds with combating the 

structural problems at the origin of the violations.1452 

                                                 
1451 United Nations Research Institute for Social Development, Promoting Socially Responsible Business in 

Developing Countries 2, Report of the UNRISD Workshop 23-24 October 2000, Geneva. 
1452 As Rodman argues, investment had only a limited impact on the South African economy.  Almost all 

departing firms sold their equity stakes to local management or third parties and maintained a continuing 

licensing relationship to provide services, technology and trademark rights to the new South African 

enterprises.  This shift to non-equity ties minimised the costs imposed on white South Africans, who 

maintained the same access to the departing firms’ goods as before disinvestment.  Moreover, 

disinvestment had a negative impact on social responsibility goals.  The new firms were no longer bound 

by their former parent’s obligations.  Kenneth Rodman, "Think Globally, Punish Locally": Non-State 

Actors, Multinational Corporations and Human Rights Sanctions, 12 Ethics and International Affairs 19, 

28 (1998).  Rodman has also observed the difference between a successful NGO campaign and a regulatory 

victory.  First, NGOs rely on inducements, on creating penalties for socially irresponsible behaviour that 

cause firms to redefine what is profitable.  However, only states, not NGOs, can compel a firm to act 

according to criteria other than economic self-interest.  Secondly, the exclusive reliance on inducements 

also means that NGO influence diminishes in proportion to the stake in question (for example, in cases 

such as Nigeria and Burma, where the investment is enormous, NGO influence would have to be huge to 

make investment unprofitable for firms).  Thirdly, in South Africa what really made a difference was the 

change in states’ policies.  Consequently, NGO success depends to a great degree on the existence of a 

sufficient degree of interstate cooperation.  Id. at 38-40. 
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Law-based remedies also have limitations.  At this point of development of 

international law, they apply to limited cases and they face incredible legal and logistical 

hurdles.  These hurdles tend to be reinforced when governments see that judicial 

intervention may threaten certain political partners or objectives.  The shortcomings of 

the different remedies make it advisable to promote the improved co-ordination of all of 

them rather than exclusive reliance on any. 

From both a theoretical and a practical point of view, corporate social 

responsibility raises lots of questions.  Can international lawyers do something apart from 

being mesmerised spectators of this rise of normative confusion and complexity?  Is it 

desirable that all these developments be transformed into law? If yes, how do they fit into 

the existing categories of positive law? 

International law is somehow a straightjacket, since it addresses states’ 

obligations and only very rarely those of non-state actors.  Since the instruments 

reflecting the current power relations in international law have not yet been created, any 

new legal form of responsibility cannot ignore the existing categories as the realistic 

point of departure.1453  Can one imagine the imposition of direct international obligations 

on corporations?  What would this mean?  Would that imply the extension of monism 

everywhere, in the sense that norms would become applicable internally, even in the 

absence of municipal legislation?  Or would it go even one-step further, allowing 

corporations to adhere to a treaty or to another form of international regime? Would it be 

imaginable that corporations became accountable to an international tribunal?1454  

Political resistance can denude the enterprise of legal corporate accountability and, thus, 

any study of the subject has to take this fact into account.  However, this difficulty should 

                                                 
1453 But see Jägers, Corporate Human Rights Obligations: In Search of Accountability, supra note 1187 at 

258, who argues that, since it is politically impossible to create new legal instruments, the current ones are 

sufficient. 
1454 See Clapham, The Question of Jurisdiction Under International Criminal Law over Legal Persons, 

supra note 169 at 146-148, on the French proposal to subject legal persons to the jurisdiction of the 

International Criminal Court. 
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not prevent the proposal of reforms that could render legal instruments better suited to 

current realities. 

7.1. Corporations as Human Rights Obligees 

Holding corporations accountable for human rights violations at an international 

level poses a number of conceptual problems.  Some of them have already been solved in 

other fields of the law.  Nowadays, there are no theoretical obstacles to the adoption of 

norms that break with the principles of entity law and territoriality.1455  In areas such as 

corruption and competition, laws apply extraterritorially and do not necessarily pay 

attention to the division of an economic group into different legal personalities.1456 

However, considering corporations as subject to obligations deriving from human 

rights norms raises further theoretical problems, since human rights theory has developed 

on the basis of state responsibility for the protection of human rights.  When human rights 

law has evolved to cover private violations, it has been mainly through the reinforcement 

of the responsibilities of the state acting in the private sphere.  What poses more thorny 

theoretical problems is ascertaining to what extent corporations have human rights 

obligations independently of the state’s indirect obligations, and what new obligations 

(and through which channels) they should acquire them. 

Ratner has rightfully observed that extending states' duties to transnational 

corporations is impossible because the nature and function of states and corporations are 

different and certain rights cannot be transposed into a corporate context.1457  On the 

contrary, the transposability of individuals’ obligations to corporations does not raise 

many conceptual problems from a substantive viewpoint, since it is easier to apply to a 

corporation the prohibition on committing crimes against humanity than the obligation to 

guarantee a fair trial.1458  Yet, this conservative approach predicated on the mere 

                                                 
1455 Formulated in British Property in Spanish Morocco, United Nations, Reports of International Arbitral 

Awards, Ibid., vol. II (United Nations publication, Sales No. 1949.V.1.), p. 642. 
1456 See Muchlinski, Multinational Enterprises and the Law, supra note 20 at 123-171. 
1457 Ratner, supra note 167 at 493. 
1458 Id. 493-494. 
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transposition of individual responsibility is insufficient because it does not cover many of 

the instances in which companies violate human rights.1459  As a matter of fact, this 

restrictive vision is also detrimental to companies, since it does not address many 

dilemmas that a corporation may face when confronted with a human rights situation.1460  

Instead, it keeps them in the current situation of uncertainty, preventing the development 

of the law to match factual situations. 

The main disadvantage of such a theory of responsibility is its lack of realism.  

While it would include certain charges, such as complicity in torture, it would leave out 

many human rights deprivations, such as violations of the right to food deriving from 

pollution of arable land.  Moreover, it would exclude tort liability, which is one of the 

most important mechanisms make effective the responsibility of juridical persons in 

municipal legal orders, and, probably, also one of the most dissuasive penalties, 

especially in certain jurisdictions, such as the United States, where legal bills are 

substantial. 

Legal theorists have developed ideas that should be the object of further study 

since they are essential for ascertaining, on a more solid theoretical basis, what could and 

should be the role of companies in human rights protection.1461  These classifications are 

useful because they provide guidance on understanding human rights obligations and 

focus on the increase in the amount and intensity of the obligations depending on the 

proximity of the responsible agent to the violation.  Nevertheless, it is difficult to find a 

                                                 
1459 Id. 494-495. 
1460 For a few examples of “dubious” cases acknowledged by the company, see Shell, Human Rights 

Dilemmas, A Training Supplement at http://www.shell.com/static/royal-

en/downloads/human_rights_dilemmas.pdf  
1461 James W. Nickel, How Human Rights Generate Duties to Protect and Provide, 15 H.R. Q. 77, 79 

(1993).  To Nickel, part of the problem is that advocates and theorists of human rights have spent plenty of 

time defending the “claims to” that human rights contain, but have devoted much less effort to developing 

accounts of “claims against.”  He adds “[t]his is not surprising, since dealing with the duty side is harder 

and less fun.  It is harder because general duties are more difficult to justify than claims about the moral 

value of something.  And it is less fun because it deals with the production rather than the consumption side 

of rights, the side where people bear burdens rather than receive liberties, protection or benefits.” 
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comprehensive framework when one tries to apply a theory to the complexity of practical 

dilemmas that corporations face in their day-to-day operations. 

Nickel has distinguished between primary and secondary categories of addressees.  

The primary addressees are individuals and governments, who all have the primary 

obligation not to violate human rights.  On top of that negative obligation, governments, 

as primary addressees, also have obligations to protect and provide.  In other words, 

negative duties fall on everyone, whereas positive duties fall only on governments.  For 

example, in relation to the right to be free from torture, everybody has a duty to refrain 

from torturing and, in addition, the government has the duty to protect people on its 

territory from torture.1462 

Apart from primary addressees, Nickel identifies secondary addressees who bear 

secondary responsibilities.  Secondary addressees are, in the first place, the residents of a 

country, who have the obligation to maintain institutions that protect and uphold rights 

and, secondly, other governments and international institutions to discourage rights 

violations and to encourage efforts to uphold rights.1463  To Nickel, the relation between 

primary and secondary addressees is not static.  One key idea is that a morally justified 

right does not just disappear or cease to direct behaviour when it is systematically 

violated.  In such a case, the right's capacity to generate obligations may shift so as to 

increase the responsibilities of the secondary addressees.1464 

In this line, Pogge has formulated an “institutional understanding” of human 

rights that tries to explain to what extent they are charges upon society, transcending the 

dilemma of whether individuals have only negative obligations or have positive ones vis-

à-vis everybody.  According to Pogge’s institutional understanding, people share 

responsibility for official disrespect of human rights within any coercive institutional 

order they are involved in upholding.1465   

                                                 
1462 Id. at 80-81. 
1463 Id. at 82-83. 
1464 Id. at 84. 
1465 THOMAS POGGE, WORLD POVERTY AND HUMAN RIGHTS 64 (2002). 
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Pogge observes that, for the minimalist, human rights require only self-restraint.  

For the maximalist, they require efforts to fulfil everyone’s human rights anywhere on 

earth.  The beneficiaries of a given human right will be all humans, and the obligors all 

humans in a position to give effect to the right.1466  A human right to X means that 

society has to be reorganised so that all its members have secure access to X.1467  Then, 

everybody’s responsibility is to work for an institutional order and public culture that 

ensures that all members of society have secure access to the objects of their human 

rights.1468  In other words, collective responsibility falls upon all members of a 

society.1469 

Henry Shue’s deconstruction of rights into a number of duties to respect, protect 

and fulfil has been very influential in the interpretation of states’ human rights 

obligations in international scholarship and practice.1470  Shue’s objective was to go 

beyond the common wisdom that there were positive and negative rights.1471  In his 

theory, it is not the right itself that is positive or negative but, instead, every right gives 

rise to a number of positive and negative duties.1472  Each right (and, concretely, the right 

to subsistence) can be divided into three obligations: to respect, protect and fulfil.  The 

obligation to respect consists of the duty to refrain from violating the right.  The 

                                                 
1466 Id. at 65. 
1467 Id. at 65. 
1468 Id. at 65. 
1469 Id. at 66-67 
1470 In 1987, Asbjørn Eide applied this tripartite typology to the analysis of the right to food in United 

Nations discussions.  See E/CN.4/Sub. 2/1987/23.  The theory has experienced variations.  Van Hoof has 

distinguished two separate duties within the obligation to fulfil: the obligation to ensure and the obligation 

to promote, which would be implemented on a long-term basis.  See also G.J.H. Van Hoof, The Legal 

Nature of Economic, Social and Cultural Rights: a Rebuttal of Some Traditional Views, in THE RIGHT 

TO FOOD (P. Alston and K. Tomaševski eds., 1984).  For a discussion about the application of the theory 

by these two authors, see Jägers, Corporate Human Rights Obligations: In Search of Accountability, supra 

note 1187 at 77.  The African Commission on Human and Peoples’ Rights acknowledged four separate 

duties deriving from rights; the obligation to respect, promote, protect and fulfil.  The African Commission 

on Human and Peoples’ Rights, Decision on Communication 155/96, supra note 1344 at § 44. 
1471 Shue, supra note 1270 at 40-41. 
1472 Id. at 58-60. 
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obligation to protect involves preventing people from violating other people’s rights.  

This obligation can be divided in two subsets of duties: (i) duties to protect that are 

merely secondary duties to enforce the duty to respect (such as preventing individuals 

from physically violating other individuals’ rights) and (ii) duties to protect beyond 

enforcement when individuals cannot be expected to protect the right by themselves.  In 

other words, part of the right to protect is to create institutions that avoid reliance upon 

unreasonable levels of self-control. 

Finally, there exists an obligation to fulfil, consisting in aiding the deprived.  The 

duty to fulfil creates three types of obligations of a different character.  The first falls 

upon those with special ties to the beneficiary of a right.  For example, parents have 

special duties towards their children.  The second is aimed at helping those who are 

victims of social failures (in other words, of violations of the obligations to respect and 

protect) in the performance of duties.  Finally, the third aspect of the duty to fulfil is the 

obligation to help those who are victims of natural disasters, as opposed to the action of 

human beings.1473 

To illustrate his theory, Shue chose the example of a village in which landowners 

replaced crops with flowers, depriving peasants of their human right to food.  Since the 

causes of the violations were diffuse (business incentives, changes in international trade), 

nobody could be directly singled out as the violator, and yet a violation existed.  

Although in most of the cases studied in this thesis, a direct human rights violator or 

accomplice can be identified, it is suggested that this example and, more broadly, the 

deconstruction of rights in different sets of duties makes it easy to understand the 

intervention of non-state actors in human rights problems.  On many occasions, it is the 

accumulation of acts and omissions by states and other actors that leads to a deprivation 

of human rights without it being possible to single out a small and determined number of 

responsible actors.  Indeed, violations are facilitated by the lack of institutions that 

                                                 
1473 As the African Commission has said, the duty to fulfil consists of moving the state machinery toward 

the realisation of the right.  See Decision on Communication 155/96, supra note 1344 at § 47. 
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prevent private encroachment on other actors’ rights or by other social failures.1474  Thus, 

the deconstruction of a right into different subsets of duties, in principle, allows one to 

obtain a clearer idea of what would be the duties of each member of society and to clarify 

their causal link with a given violation. 

It can safely be argued that, in the case of ius cogens crimes, corporations de lex 

lata have an obligation to respect international law.1475  The obligation to respect 

concerns not only authorship but also complicity.1476  The issue becomes thornier when 

we try to apply Shue’s scheme to the obligations to protect and fulfil.  The application of 

these concepts may be more useful for an academic analysis than to solve practical 

problems.  Nicola Jägers has made an interesting attempt to use the respect, protect, fulfil 

framework of corporate obligations.  Jägers applies the framework through a number of 

rights that are the object of corporate violations: the rights to food, to health, to life and to 

be free from slavery.  Two problems arise out of this application.  First, she does not 

always distinguish between de lege lata and de lege ferenda obligations.  For example, it 

is difficult to affirm that under international law currently in force a corporation has a 

duty to fulfil with regard to the right to health of its employees beyond the workplace.1477  

A second problem is to decide under which heading (respect, protect, fulfil) an obligation 

X should be listed.  To Jägers, corporations running prisons have the obligation to ensure 

that work is voluntary, and that is a part of their obligation to fulfil.  However, would that 

not be classifiable as part of the obligation to respect, since it would plainly consist of not 

                                                 
1474 As Jochnik points out, focus on the state tends to obscure power relations.  Chris Jochnick, Confronting 

the Impunity of Non-State Actors: New Fields for the Promotion of Human Rights, 21 H.R.Q. 56, 59 

(1999). 
1475 Id. at 78.  All actors must be held to the most basic level of obligation, that of respect. 
1476 Although the notion of complicity is unclear, a main element of the concept is that international law 

punishes complicity even independently of the condemnation of the author.  Clapham, On Complicity, 

supra note 1020 at 249-250. 
1477 In Jägers’ view, a corporation will have an obligation to fulfil in relation to the right to health of its 

employees when it operates in a remote part of the country where the state is not capable of providing 

health facilities.  In this case, the corporation may be under the obligation to fulfil by providing for health 

care services and hospitals.  Jägers, Corporate Human Rights Obligations: In Search of Accountability, 

supra note 1187 at 88. 
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forcing inmates into work?1478  The difficulty of assigning a concrete duty to a given 

category demonstrates that, since these duties are overlapping, it is dangerous to make 

definitive classifications. 

Moreover, the classification may offer guidance, but it is not dispositive in the 

presence of shifting situations.  In other words, it is difficult to classify the corporate 

obligations that each right generates without becoming too casuistic.  For example, it may 

safely be affirmed that a corporation has the obligation to respect the life of its 

employees.  It may also be argued that it has an obligation to protect the life of its 

employees.  The duties to protect are highly variable depending on the situation.  An oil 

company has this obligation in the presence of sabotage of the pipeline by terrorist groups 

but not in the presence of ordinary crime in the city in which its employees live.  

Intermediate situations that further complicate the problem may also be envisaged.  These 

may include where an employee of the company is also an outspoken trade-union activist 

and the government is seeking her elimination.  Would the obligation to protect impose 

on the company an active duty to ensure that the life of this worker is not threatened?1479 

The same difficulty appears in another possible classification: the obligation of 

means (obligation de moyens) and obligation of result (obligation de résultat) have been 

dismissed by one commentator on the grounds of their imprecision.1480  Indeed, this 

criticism is not totally unfounded.  It is clear that human rights can give rise to both 

obligations de résultat (for example, to refrain from being involved in the murder of an 

activist) and obligations de moyens (for example, to monitor business partners to avoid 

being indirectly involved in child labour).  Notwithstanding its limitations, this 

classification can be useful, since many human rights problems affecting corporations do 

not have clear-cut solutions.  In these cases, imposing a demonstrable duty of care may 

make a corporation accountable for its behaviour without prescribing a final solution that 

                                                 
1478 Id. at 91-92. 
1479 If an employee of the company or one of its subcontractors is arbitrarily arrested, strong protests should 

be made to the highest levels of government and the company should actively pursue the employee’s 

release.  Amnesty International, Human Rights Principles for Companies, supra note 1188 at 3. 
1480 Jägers, Corporate Human Rights Obligations: In Search of Accountability, supra note 1187 at 76. 
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could hamper the adaptability of a measure to different situations and scenarios.  Then, an 

obligation of result would apply in the clearest factual cases.  This, of course, does not 

answer the very crucial question of the necessary degree of due diligence that a 

corporation has to achieve in order to satisfy an obligation de moyens.  Yet, it is 

suggested that once a due diligence obligation is established, it is easier to have recourse 

to the benchmarks construed by the different legal systems to ascertain whether, in the 

circumstances, a party is in breach of its due diligence obligation. 

In the previous chapter, it was demonstrated that the analysis of indirect state 

responsibility regimes is mainly based on the due diligence that the state should have 

observed to prevent or address the violation.  Thus, the application of a due diligence test 

to address the cases in which the company has not committed the violation directly but by 

third parties under its control or influence (for example, subcontractors) seems to be 

coherent with this analysis. 

7.2. Proposals for Incorporating Human Rights Obligations into Positive 

Law 

When trying to propose a model to translate into law the obligations that 

corporations have to respect human rights, we confront a number of variables.  A factor 

that complicates the study is that each variable cannot be tackled individually because 

they are all interconnected. 

7.2.1. Rights to be Respected by Corporations 

A fundamental issue is what rights can be the object of corporate breach.  As 

mentioned earlier, a very conservative, although safe, point of departure is to affirm that, 

even if the international system does not have the tools for giving effect to that 

responsibility,1481 corporations already have the same obligations as individuals.  The 

opposite would make no sense in legal terms, since the use of the corporate form would 

                                                 
1481 Rosalyn Higgins distinguishes the existence of a right from the possibility of its enforcement.  See 

Higgins, supra note 45 at 99-100. 
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allow companies to escape ius cogens obligations.1482  The obligation not to commit 

international crimes not only means the obligation not to commit them themselves, but 

also that corporations must not be complicit in human rights abuses. 

However, the application of the personal responsibility regime for individuals is 

very restrictive and leaves many issues unanswered.1483  Although in the most obvious 

cases this framework, if properly applied, would be enough (for example, accusations 

against companies of complicity in slave labour and torture), in many others it would 

neglect many flagrant violations of norms that have not yet achieved ius cogens status.1484  

Responsibility for the commission of international crimes is very limited, and so are the 

criteria for determining complicity which are based exclusively on the participation of 

individuals in the commission of international crimes.  As Clapham observes, the issue of 

individual complicity in international crimes revolves too much around issues of 

knowledge and purpose.1485  This is not adequate for corporate crimes.  Moreover, it will 

not always be adequate to deal with issues that are not criminal but yet, may have visible 

human rights repercussions, such as administrative infractions or torts leading to human 

rights violations.  Finally, the criminal complicity model provides ex post solutions in the 

main, whereas an effective human rights regime for corporations should, first of all, 

prevent human rights violations.  Thus, a human rights framework dealing with 

responsibility beyond criminal liability for international crimes also has to apply wider 

notions of liability, transcending traditional concepts of complicity. 

It has been rightly observed that a model based on states’ obligations would be 

too broad.1486  Indeed, many human rights instruments seem unfit to be applied by entities 

other than states.  One commentator has proposed the idea of a core of rights that could 

                                                 
1482 See text accompanying notes 1377-1387. 
1483 See Ratner, supra note 167. 
1484 Massive environmental violations were included as international crimes in the earlier versions of the 

Draft Articles of State Responsibility.  However, they were not inserted in the final version.  For a critique, 

see Pierre-Marie Dupuy, Quarante Ans de Codification du Droit de la Responsabilité des Etats: un Bilan, 

107/2 RGDIP 305 (2003). 
1485 Clapham, On Complicity, supra note 1020 at 261. 
1486 See the discussion in Ratner, supra note 167 at 492-495. 
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apply directly to companies, whereas others would need some adjustment, and certain 

rights would simply not apply at all.  To Daubin, the rights that could apply directly to 

TNCs without the need of reformulation are the following: the right to life, the right not 

to be subject to torture, or to cruel, degrading and inhuman punishment, not to be held in 

slavery or servitude, the elimination of forced and child labour and freedom of 

association and collective bargaining.1487  Human rights that would need to be 

reformulated in order to apply to TNCs are, among others, the right to found a family, the 

right to leave a country, to rest and leisure and to social security.1488 

The problem is that a company can also be involved in certain human rights 

violations that, apparently, are the responsibility only of governments.  This is the case 

with the right to a fair trial.  In principle, this right can be violated only by the state.1489  

Nevertheless, the complicity of companies in the violation of this right is not merely 

academic.  As in Wiwa v. Shell, a company may be accused of fabricating false evidence 

or providing false witnesses to facilitate the conviction of an activist by the government.  

Ratner solves this dilemma by distinguishing between rights that can be violated by a 

corporation and rights that can be directly infringed only by the government.1490  The 

legal consequence would be that, with regard to non-applicable rights, there would be 

                                                 
1487 Laurence Daubin, The Direct Applicability of Human Rights Standards to and by TNCs, 61 Review of 

the International Commission of Jurists 35, 39 and 66 (1999).  Similar classifications have been proposed 

for the enshrining of human rights concerns in the WTO framework.  Patricia Stirling, The Use of Trade 

Sanctions as an Enforcement Mechanism for Basic Human Rights: A Proposal for Addition to the World 

Trade Organization, 11 Am. U. J. Int'l L.& Pol. 1, 10 (1996). 
1488 Daubin, supra note 1487 at 39 and 66.  In this respect, see also the discussion by Jägers, Corporate 

Human Rights Obligations: In Search of Accountability, supra note 1187 at 51-73.  Jägers tries a tentative 

list of norms applicable directly or indirectly to corporations whereas others would clearly not apply (for 

example, the right to take part in government, the prohibition of arbitrary arrest and unlawful detention or 

the prohibition of imprisonment due to the inability to fulfil a contractual obligation). 
1489 Jägers considers this right as non-applicable.  See Jägers, Corporate Human Rights Obligations: In 

Search of Accountability, supra note 1187 at 57. 
1490 Ratner, supra note 167 at 512. 
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complicity-based obligations or, in other words, obligations not to aid the government to 

commit violations.1491 

Although it is true that certain rights (for example workers’ rights) are 

conceptually easier to adapt to non-state actors, practice shows that it is difficult to make 

a clear distinction.  This is due not only to the content of the right but also to the position 

of the company.  Certain rights, such as the right not to be subject to unlawful arrest, 

could apply to companies holding a position of authority.1492 

Any workable solution needs to reconcile two opposing ideas.  On the one hand, 

focus on a list of rights can provide legal certainty.  On the other, the instrument should 

be open enough to avoid a list of rights becoming a numerus clausus.1493  A possible 

practical solution would be to include those rights that clearly apply to corporate action 

(right to life, workers’ rights), and then include a general clause on complicity in other 

human rights violations. 

A second question is whether all corporations in all sectors have to respect the 

same human rights.  This is a thorny issue if we take into account the fact that different 

sectors often present different patterns of human rights violations.  To what extent should 

this undeniable reality be taken into account when trying to formulate an instrument for 

corporate responsibility in human rights?  In fact, the sectoral and structural diversity of 

TNCs constitutes a huge difficulty for developing appropriate human rights standards and 

fashioning implementation procedures.1494  As Weissbrodt points out, one analytical 

                                                 
1491 Id. 
1492 For examples of extracting schemes involving the direct use of security forces, see Report of the Panel 

of Experts on the Illegal Exploitation of Natural Resources and Other Forms of Wealth of the Democratic 

Republic of the Congo § 56-60, S/2003/1027. 
1493 The philosophy behind the UN Sub-Commission Norms on the Responsibilities of Transnational 

Corporations and Other Business is not to freeze corporate standards at the present state of practice.  Peter 

T. Muchlinski, Human Rights, Social Responsibility and the Regulation of International Business: the 

Development of International Standards by International Organisations, 3 Non-State Actors and 

International Law 123, 139 (2003). 
1494 Id. 
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challenge is to develop working standards, distorting the diversity of corporations as little 

as possible while, at the same time, maintaining a focus on the typical activities and 

working methods that unite them.1495 

Arguing that corporations, depending on their characteristics, have different 

obligations seems to run counter to the principle of equality under the law.  International 

law also does not provide a solution to this problem, since it is based on the idea that 

states ratifying a treaty agree to abide by the same obligations (leaving aside reservations 

which in some cases may deprive a treaty of its substance).1496  However, the premise is 

not that different states have varying obligations depending on their characteristics (e.g. 

agricultural or industrial, land-locked or coastal, rich or poor).  What, then, can be said 

about a corporation? 

A distinction could be made between human rights obligations and the effective 

steps that a company in a particular sector would have to take to satisfy a human rights 

duty.  For example, Daubin proposes that companies engaged in activities in a particular 

sector (e.g. technology) should be involved in respecting rights relevant for their 

activities, for example, the obligation to respect intellectual property rights in accordance 

with Art. 15 of the ICESCR.1497  The problem is that even if an industrial sector has a 

greater propensity for a certain human rights violation than for others, that does not mean 

that the same violation will not be committed in other sectors at some point.  For 

example, massive violations of workers’ rights have been associated primarily with the 

apparel industry.  Furthermore, public opinion does not consider violations of workers’ 

rights as one of the main problems of the oil industry.  Yet, the Burmese case shows how 

                                                 
1495 Weissbrodt, The Beginning of a Sessional Working Group on Transnational Corporations Within the 

UN Sub-Commission on the Prevention of Discrimination and Protection of Minorities, supra note 183 at 

129. 
1496 A quintessential example of an attack on the substance of a treaty through reservations is the case of the 

reservations to the Convention on the Elimination of All Forms of Discrimination against Women 

(CEDAW). See Rebecca J. Cook, Reservations to the Convention on the Elimination of all Forms of 

Discrimination Against Women, 30 Va. J. Int'l L. 643 (1990). 
1497 Daubin, supra note 1487 at 64. 
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the existence of a repressive political regime in a country where there are natural 

resources can given rise to massive violations of workers’ rights. 

Therefore, the changeable character of human rights violations warns against 

assigning different obligations to different sectors.  All companies would have the same 

obligations, but what would vary is the means by which a particular human right was 

respected or violated.  Both a garment company and an oil company have the same 

obligation not to violate the right to life.  Apart from preventing a particular sector from 

being associated only with a limited set of rights (thereby freezing the possible evolution 

of legal instruments and their adaptation to new realities), recognising that all 

corporations have the same duties seems more coherent with the United Nations 

discourse of indivisibility and interdependency of rights.1498  Nevertheless, 

implementation of a particular right can take different forms depending on the company 

and the sector.  For example, and apparel company can violate the right to life by the 

appalling health and safety conditions in its plant.  An oil company can violate the right 

to life by poisoning the environment, which would cause diseases in the population and 

deprive it of its means of existence. 

7.2.2. The Company’s Relationship with the Government 

Particular circumstances may cause an increase in the obligations that a 

corporation has in the human rights field.  If other factors intervene, the range of rights to 

be applied by corporations will be greater.1499  For example, the right not to be unlawfully 

arrested would normally be exerted against the state.  If a corporation holds a degree of 

authority over a region (for example, through the employment of security forces), then it 

will have greater responsibility to ensure that people are not unlawfully detained.1500  For 

                                                 
1498 United Nations World Conference on Human Rights, Vienna Declaration and Programme of Action, 

Sec. I § 5 adopted 25 June 1993, reprinted in I.L.M. 1661 (1993). 
1499 Commentators generally agree on the fact that the closer the ties to the government are, the greater the 

obligations in the human rights area.  See Ratner, supra note 167 at 499-504, Frey, supra note 417 at 180-

187 and Cassel, supra note 456 at 1980 et seq. 
1500 For an ad hoc study of the issue, see Craig Forcese, Deterring “Militarized Commerce”: The Prospect 

of Liability for Privatized Human Rights Abuses, 31 Ottawa L. Rev. 171 (1999-2000). 
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example, an extractive company in control of a territory can be in a position to guarantee 

or violate rights relating to conditions of arrest, whereas that would not be the case with a 

company dealing with private situations, such as a garment manufacturer. 

When companies hold a degree of public authority (the position of the corporation 

being then closer to that of the state), determining complicity becomes more complicated 

because, if the range of rights to be respected is wider, restrictive notions of complicity 

based on individual criminal responsibility will not be enough.  The Furudzija complicity 

standard for assessing participation in crimes would be more appropriate for situations in 

which a corporation does not have authority or substantial influence over the public or 

private agents committing the crimes.  Indeed, this test could be satisfactory for situations 

in which the corporation is not exercising governmental authority and yet has participated 

in the commission of international crimes.1501  Nevertheless, it is clearly insufficient for 

cases in which companies hold a quasi-public position. 

There are different tests for imputing the acts of private actors to states.  In the 

Nicaragua test, which seems to be followed by the International Law Commission, the 

US government would be responsible for the acts committed by the Nicaraguan contras if 

it were proved that it had effective control of the military or paramilitary operations in the 

course of which the alleged violations were committed.”1502 

In Tadic, the ICTY established two different benchmarks for imputation, 

distinguishing non-military from military acts.  The acts of non-military private groups 

were attributable to the state only if it had issued “specific instructions” for the 

commission of the act or if it had “publicly endorsed or approved ex post facto” the 

                                                 
1501 An example of this is the case of the coffee companies in Rwanda facilitating the use of their 

warehouses for the storage of arms. 
1502 Military and Paramilitary Activities in and Against Nicaragua.  Nicaragua v. U.S.A., judgment of 27 

June 1986 (Merits) I.C.J. Rep. 14 at 51 § 115. 
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conduct.1503  If the acts were committed by the military, it is enough for attribution that 

the state had “a role in organising, co-ordinating or planning the military actions.”1504 

Under the ILC Draft Articles of State Responsibility, a state is responsible for the 

acts of another state when it places its organs at the disposal of that other state.1505  The 

ILC Draft Articles establish that the conduct of non-state actors may be attributed to the 

state (i) where private conduct is in fact directed or controlled by the state,1506 and (ii) 

where individuals or groups de facto exercise elements of governmental authority in the 

absence or default of the official authorities, and when circumstances call for the private 

entity to exercise governmental authority.1507  In the absence of state action, the conduct 

may nevertheless be imputed to the state when it is adopted by the state as its own.1508 

Another possible ground for attribution is territorial control.  This is the case 

when a corporation exerts control over the boundaries of a property on which mining is 

carried out.  A looser test was formulated by the European Court of Human Rights 

(ECHR) in the Loizidou case.1509  The Court declared Turkey responsible for the acts of 

the authorities of the “Turkish Republic of Northern Cyprus” because the Turkish army 

effectively controlled the northern part of the island.1510 

These tests apply to cases in which a private person acts as an agent of the state 

and, therefore, the human rights obligation of the state apply to private action.  The 

reverse situation, i.e. when the company is the principal and the state is the agent, can 

also be contemplated.  This is the case when the company calls on security forces to 

                                                 
1503 The Prosecutor v. Dusko Tadic, Case No.: IT-94-1-T, Judgment of the Appeals Chamber § 137.  See 

the discussion in Ratner, supra note 167 at 499. 
1504 Id. 
1505 Article 6, Draft Articles on Responsibility of States for International Wrongful Acts, adopted by the 

International Law Commission at its fifty-third session (2001), GAOR 56th, Supplement No. 10, Chapter 

IV. E. 1. 
1506 Id., Art. 8. 
1507 Id., Art. 9. 
1508 Id., Art. 11. 
1509 Loizidou v. Turkey, (40/1993/435/514) Judgment, 23 March 1995, Eur. Ct. H. R. (ser. A) 310. 
1510 Id. § 131. 
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protect its investment.  For example, the plaintiffs in the Shell case argued that Nigeria 

was acting as Shell’s agent.1511  For these cases, Ratner proposes the application of the 

doctrine of superior command, when the company acts as the principal and the state as 

the agent, and proposes several versions of the doctrine as formulated by international 

tribunals.1512  The principle is formulated in Art. 86.2 of the First Additional Protocol to 

the Geneva Convention.1513  The superior is responsible for the acts of its subordinate if it 

knew or had the relevant information allowing it to conclude that its subordinate 

committed or was about to commit the infraction and did not take all possible measures 

to prevent or punish it.1514  In the Statute of the International Criminal Tribunal for the 

Former Yugoslavia, this threshold is lowered; the relevant test being whether the superior 

knew or had reason to know.1515  The Rome Statute on the ICC declares superiors 

responsible when they “knew, or consciously disregarded information which clearly 

indicated that the subordinates were committing or about to commit such crimes”, and 

where “the crimes concerned activities that were within the effective responsibility and 

control of the superior.”1516 

A problem arises here with regard to the nature of the security forces.  Whereas, 

following attribution criteria, it can be assumed that a company exerts a degree of 

command over the private forces it has employed, this is not the case with public ones.  

The ICC standard is adequate for acts committed by private security forces used by 

corporations.  Nevertheless, depending on the situation, a corporation may not always 

have the leverage to control the acts of state forces even if it has behaved diligently.  In 

this case, a notion of “substantial influence” would be more appropriate to determine the 

                                                 
1511 Lee A. Tavis, The Globalization Phenomenon and Multinational Corporate Developmental 

Responsibility, in Williams (ed.), supra note 18 at 13, 22 (referring to Wiwa v. Royal Dutch Petroleum Co., 

226 F.3d 88, C.A.2 (N.Y.) 2000, cert. denied, 532 U.S. 941 (2001). 
1512 Ratner, supra note 167 at 504-506. 
1513 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of 

Victims of International Armed Conflicts (Protocol I), 8 June 1977. 
1514 Id. 
1515 Art. 7.3. 
1516 Ratner, supra note 167 at 506 referring to Art. 28 (b) of the Statute. 
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degree of responsibility applicable to a company.  According to this notion, responsibility 

would be attributable to the corporation when it had the capacity to exert substantial 

influence over the public forces and did not act to prevent human rights violations. 

Yet, these two tests, respondeat superior and substantial influence, are useful for 

criminal cases but not for tortious acts deriving from wider notions of corporate human 

rights responsibility.  In the scenario of a corporation employing private security forces or 

calling upon public ones, let us imagine that those security forces act impeccably in 

relation to the civil and political rights of the local communities.  However, they can 

commit human rights violations beyond physical violence.  This would be the case if, 

during their operations, they accidentally devastated the fields and animals that 

constituted the livelihood of the local populations.  The rights at stake here are the right 

to food, the right to health and the right to an adequate standard of living.  What would be 

the responsibility of the corporation for these acts of its agent? 

In these cases, applying an obligation de résultat would amount to establishing a 

level close to objective responsibility for acts that could be beyond the company’s 

purview.  Consequently, focusing on obligations de moyens or, in other words, on what 

the company could have done to prevent the human rights violation, seems to be more 

coherent with the development of state responsibility for human rights violations 

committed by third parties. 

A plausible option in cases of this type would be to apply civil law notions of 

culpa in eligendo or in vigilando.  For example, according to Art. 1903 of the Spanish 

Civil Code, the owners of an undertaking and the masters are civilly liable for the acts 

committed by their employees and apprentices, respectively.  Nevertheless, this liability 

ceases when the employer or the master demonstrates that he has acted diligently to 

prevent the damage.  This standard of liability would allow the company to be exempt 
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from any liability when it acts  diligently to prevent the acts of forces or other persons at 

its service.1517 

7.2.3. Proximity to the Human Rights Violation 

This reflection leads to the consideration of another variable, which is that the 

level of responsibility increases with proximity to the human rights violation.  There is a 

clear correlation between the power that a company has over a given group of people and 

the human rights obligations that it has with regard to that group.  The causal link 

between the treatment of employees and a human rights violation is easier to establish 

than its impact over the general human rights situation of a country.  This perception is 

also translated into notions such as the sphere of influence of a company enshrined in the 

Global Compact or that of the different groups of stakeholders to which the company is 

responsible.  The idea of concentric circles of responsibility has in fact been followed by 

NGOs and business organisations as the central notion determining the material scope 

and content of human rights duties.1518 

                                                 
1517 Liability ceases when it is demonstrated that the responsible person acted with a reasonable degree of 

due diligence, the diligence expected from a good father (la diligencia propia de un buen padre de familia).  

The Supreme Court is rigorous when applying the due diligence test (S.T.C. of 17 June and of 25 October 

1980 and 10 March 1983).  For a comment, see MANUEL ALBALADEJO, DERECHO CIVIL, T. II 

VOL. 1.  LA OBLIGACION Y EL CONTRATO EN GENERAL 509-520 (1997), LUIS DIEZ-PICAZO, 

ANTONIO GULLON, SISTEMA DE DERECHO CIVIL 626-627 (1997). 
1518 Principle 2 of the Shell Business Principles states that Shell companies now recognise five areas of 

responsibility.  The groups to which Shell feels responsible are its shareholders, customers, employees, 

business partners and society in general.  See Shell Business Principles, Principle 1, supra note 463.  

Amnesty International and The Prince of Wales Business Leaders’ Forum, Human Rights, Is it Any of 

Your Business? 28-29 (2002).  The spheres of influence distinguished are 1.  Core operations (labour 

rights, substantially and procedurally, and use of security forces), 2. Business partners, 3. Host 

Communities, 4.  Advocacy/Policy dialogue with the Government.  See also Amnesty International, Human 

Rights Principles for Companies, supra note 1188 at 2-3.  The AI Human Rights Principles for Companies 

distinguish between responsibility for their own operations and responsibility for promoting and upholding 

human rights standards.  See also ICHRP, Beyond Voluntarism: Human Rights and the Developing 

International Legal Obligations of Companies, supra note 170 at 136-138, describing responsibilities 

ranging from employees and consumers to broader society. 
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Apart from material proximity to the source of the violation, commentators have 

hinted at other possible criteria to strengthen human rights obligations, such as whether 

the company is a passive or active author of the violation1519 or the nature of the 

contribution that the company makes to the violation.1520 

Where the different classifications converge is with respect to the idea that the 

first responsibility is towards employees.  Then, the next circle is that of local 

populations, with regard to which corporations have obligations to the extent that their 

activity affects the life of those communities.  Finally, the last step is the contribution to 

the general welfare or the human rights environment of a society. 

The determination of the sphere of influence poses a number of problems.  

Although this is being undermined, state responsibility is still primarily territorial.1521  

The traditional criteria used to assimilate the acts of non-state actors to governmental 

                                                 
1519 Frey, supra note 417 at 180.  To Frey, TNC responsibility falls into a continuum of legal and moral 

responsibility that can be divided into four broad levels.  The primary responsibility is when the company is 

the direct actor of the violation (for example when the company curtails its employees’ freedom of 

expression).  The second is the passive involvement of the company in human rights violations (when a 

company has some ability to stop a human rights violation against someone in its sphere of influence and 

consciously does not do it).  The third is when a company can exert its influence to prevent violations by 

non-state actors.  The fourth and final level is when there is pervasive violence in the country where the 

company is investing. 
1520 Cassel classifies responsibility into five grades:  First, the treatment of employees of the firm or 

contractor (for example, respect for basic ILO rights and a minimum wage); secondly, direct support for the 

repressive activities of a repressive regime (e.g. Zyklon B case or the supply of film for ID cards in the 

apartheid regime); thirdly, support for the non-repressive activities of a repressive regime; fourthly, 

corporate human rights advocacy on issues related to its business operations; and, fifthly, corporate 

advocacy on issues not related to its business operations.  Cassel, supra note 456 at 1981 et seq. 
1521 The classical formulation of the principle of territorial responsibility is spelt out in British Property in 

Morocco, Spain v. the UK, 1925, 2 UNRIAA 636, which declared that the state can be responsible only for 

the acts committed in its territory.  The ICJ refined the scope of the principle, establishing that the state 

should not use its territory to commit acts contrary to the rights of other states.  U.K. v. Albania (Corfu 

Channel Case), Judgment of 9 April 1949, 1949 I.C.J. Reports, 4 at 22.  As Brownlie affirms, international 

law is evolving in a direction contrary to the territorial principle.  Brownlie, Principles of Public 

International Law, supra note 57 at 298 et seq. 
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action are both the exercise of state authority and control over a territory.  This logic has 

been used to determine the responsibility of rebels and de facto governments.1522 

However, the power of corporations is normally not territorial in nature, but based 

primarily on economic influence.  Although the territorial criterion may be relatively 

useful in a number of concrete situations involving extractive industries, general 

application of the territorial criterion would make the imputation of responsibility 

extremely difficult.  For example, an oil company may be in physical control of the 

perimeter of an oil field or of an offshore platform.  The territorial criterion would be 

useful only for human rights violations committed within that perimeter.  Nevertheless, it 

does not provide any help for other violations, such as those of the right to health 

committed many kilometres away as the result of the pollution of a river.1523  Again, the 

criterion to be taken into account is the substantial influence that the corporation has 

which affects the human rights situation. 

A second question is the extent to which complicity should be understood.  

Theoretically, the causal chain could be extended indefinitely.1524  In practical terms, this 

is translated into the question of the attitude that a corporation should take with regard to 

the human rights environment of the country in which it operates.1525  The causal link 

between investment in a country and the increase or continuation of human rights 

                                                 
1522 See the discussion in Chapter 1, text accompanying notes 105-107. 
1523 For example in Jota v. Texaco, the violations took place in Peru although the source of pollution was in 

Ecuador.  See Jota v. Texaco, Inc., 157 F.3d 153, C.A.2 (N.Y.), 1998. 
1524 Clapham, On Complicity, supra note 1020 at 247 referring to CHRISTOPHER KUTZ, COMPLICITY: 

ETHICS AND LAW IN A COLLECTIVE AGE 1 (2000).  Kutz argues that, increasingly in modern life, 

we find ourselves participating in wrongs and facts that fall outside the paradigms available for evaluating 

individual responsibility, such as buying the products of deforestation or owning stock in a company 

making profits in a dictatorship.  In all these cases, “[a]lthough we stand outside the shadow of evil, we still 

do not find the full light of the good.”  Kutz argues that a substantial difficulty in addressing problems of 

collective wrongdoing is precisely that moral philosophers and lawyers have focused on individual 

responsibility.  See the discussion in Kutz, supra, pages 1-16. 
1525 For an early discussion on the issue, see Matthew Lippman, Transnational Corporations and 

Repressive Regimes: The Ethical Dilemma, 15 Cal. W. Int'l L. J. 542 (1985). 
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violations may be very difficult to establish, and the political issues at stake may be too 

high. 

What could then be a plausible solution?  The question is extremely delicate, since 

it is very difficult to determine to what extent the action of the company or its presence in 

the country may contribute to human rights abuses, unless it is furnishing direct 

assistance to them.1526  In addition, the determination of whether a regime is repressive is 

an issue very much dependent on politics.  As a consequence, ex ante definitions will 

always tend to be vague.  In some cases of universal condemnation, such as Burma, 

Sudan or apartheid South Africa, it may be less difficult to agree on benchmarks for 

corporate behaviour.1527  However, in most cases, the portrayal of a certain regime as 

repressive will very much be influenced by national interests, which makes it extremely 

difficult to establish guidelines for investment. 

Clapham and Jerbi distinguish between direct, indirect and beneficial complicity.  

These three levels are not very different from the levels of involvement established by the 

South African Truth and Reconciliation Commission: (i) companies that “played a central 

role in helping design and implement” apartheid, in particular mining firms; (ii) 

companies “that made their money by engaging directly in activities that promoted state 

repression,” with knowledge thereof, such as the arms industry; and (iii) companies that 

“benefited indirectly by virtue of operating” in apartheid society.1528 

Contributions to a repressive regime can be assessed only a posteriori.  However, 

since indirect support to repressive governments is one of the main criticisms made of 

corporations, it is suggested that the law cannot wait until complicity problems arise and 

then punish the violations.  One possibility is the direct prohibition on contributing to the 

repressive activities of a regime.  This prohibition could be made effective by the 

                                                 
1526 Clapham and Jerbi distinguish between direct, indirect and silent complicity.  Clapham and Jerbi, supra 

note 458 at 339-349. 
1527 Yet, the suggestions on how to treat investment in apartheid South Africa differed widely.  For a 

comment, see Christopher McCrudden, Human Rights Codes for Transnational Corporations: What Can 

the Sullivan and MacBride Principles Tell Us?, supra note 441 at 167. 
1528 Ratner, supra note 167 at 503. 
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application of due diligence obligations to make sure that military equipment and 

technology are not used to commit human rights violations.  A good example of this 

preventive obligation is the measures recommended by the Voluntary Principles on 

Security and Human Rights, which urge companies to establish controls to prevent the 

misuse of equipment transferred leading to human rights violations.  The obligation not to 

worsen the human rights environment of a country should refer not only to violations of 

civil and political rights but also to the infringement of economic, social and cultural 

rights.  In the case of economic, social and cultural rights, obligations should be oriented 

to the facilitation of states’ compliance with their obligations with regard to economic 

and social rights.  A means of facilitating the achievement of this objective would be the 

promotion of transparency through administrative measures imposing on corporations the 

obligation to disclose the revenues paid to the government both in host and home 

countries. 

A third problem is whether the criterion of proximity to the violation should 

concern only proximity to the victim or also that to the perpetrator.  This problem was 

partly dealt with in section 2 above when we discussed the participation of companies in 

the exercise of governmental authority.  Nevertheless, companies participate in the 

commission of human rights violations by other private actors without the involvement of 

any governmental authority.  This is the case of suppliers and subcontractors. 

Many corporations in their codes of conduct acknowledge the moral obligation to 

foster compliance with human rights standards by their business partners.  The difficulty 

in finding certain legal rules to govern this factual situation is that the concept “business 

partners” embraces a huge number of different categories with which a corporation may 

have different levels of bargaining power.  In some cases, a company will be able to exert 

effective pressure, whereas in others it will not.  A first step in addressing this problem is 

to require companies to report on the measures taken to implement their own stated 
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commitments, since a request to provide information automatically tends to raise 

standards.1529 

7.2.4. Voluntary v. Mandatory Measures 

Human rights advocates strongly defend mandatory norms.  The most frequent 

arguments are based on certainty and legitimacy.1530  However, there are numerous 

examples of resistance on the part of business and governments to any type of legally 

binding accountability.1531  As a result of this resistance, the need to respond to public 

opinion and to address urgent day-to-day problems before formal legal solutions are 

designed, practice is evolving towards the consolidation of a voluntary system.  Only in 

some cases has legislation increased information obligations.1532 

From the perspective of traditional legal reasoning, mandatory models are 

preferable, if not the only legitimate ones.  The proliferation of voluntary initiatives in a 

field so closely related to the fundamental values of the international community seems 

                                                 
1529 Williams, Text of the Remarks on Panel “Codes of Conduct and Transparency,” supra note 645 at 420.  

Reporting legislation prompted a substantial effort by nationally well-known companies to reduce the 

extent to which they were exposing the public to lead and other substances.  The European Parliament has 

suggested the adoption of reporting requirements at an EU level.  EP Resolution on Green Paper on CSR 

P5-TA (2002) 0278 (May 30, 2002). 
1530 Irene Khan’s speech at Davos, supra note 1191, Human Rights Watch, World Report 2003, Business, 

Trade and Development, available at www.hrw.org (criticising the lack of teeth of the Global Compact in 

the context of the investigation of at least three companies subscribing to the Compact in relation to their 

involvement in the illicit exploitation of resources in conflict-ravaged Congo). 
1531 See for example, United States Council for International Business (USCIB), USCIB Statement on 

Advancing Corporate Responsibility and at www.uscib.org, Maria Livanos Cattaui (Secretary General of 

the International Chamber of Commerce) Business Takes up Kofi Annan’s Challenge (March 15, 1999), at 

http://www.iccwbo.org/home/menu_business_society.asp (last visited Sept. 19, 2004) and the emphasis on 

partnerships as the means of achieving sustainable development, Media Note, U.S. Department of State, 

Vision Statement for the World Summit on Sustainable Development (May 23, 2002), at 

http://www.state.gov/r/pa/prs/ps/2002/10442.htm (last visited Sept. 19, 2004). 
1532 See text accompanying notes 636-649.  There have also been proposals to create an incentive-based 

system.  See Communication from the Commission concerning Corporate Social Responsibility: A 

Business Contribution to Sustainable Development, COM (2002) 347 final. 
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dangerous, since it grants non-representative actors a power of norm-creation and 

interpretation that is not matched by accountability mechanisms.  Moreover, insistence on 

voluntary standards coming from certain ideological positions and constituencies makes 

those who advocate voluntary standards automatically suspected of being aligned with 

those interests and positions.1533 

Nevertheless, there are also strong arguments in favour of not dismissing 

voluntary initiatives.  A powerful one is pragmatism.  Voluntary initiatives may foster the 

collaboration of powerful actors and overcome their resistance, which makes it possible 

to start a dialogue that otherwise would not exist.1534  Since CSR is still evolving, a 

margin of freedom in determining the final outcome may allow a norm to be applied to a 

number of situations.  This is the case with the difficulties faced by a company 

implementing a policy to combat child labour.  Since severing business ties with 

suppliers may result in children being involved in even more hazardous activities, the 

implementation of a programme to protect the interests of children will need to be tailor-

made and take into account the particular circumstances of the children in question, their 

families and the sector, and it may be necessary to design negotiated, step-by step 

solutions. 

Another example is the need to pay compensation to populations for the 

appropriation of their land to turn it into oil fields.  Under its human rights obligations, it 

is a company’s duty not to be involved in arbitrary transfers of property.  However, 

timing and means of payment may be highly dependent on the local situation.  In some 

cases, the sudden injection of money into a region with a non-monetary culture may 

cause social problems.  Then, in order to design a system for effective compensation that 

                                                 
1533 See United States Council for International Business (USCIB), Talking Points on the Draft "Norms on 

the Responsibilities of Transnational Corporations and Other Business Enterprises with regard to Human 

Rights" and Status Report on the draft Human Rights Code of Conduct at www.uscib.org (last visited Sept. 

19, 2004). 
1534 As Freeman, Pica and Camponovo point out, it would not have been possible to sit TNCs, NGOs and 

governments at the negotiating table if each party had not made concessions about the character of the 

Voluntary Principles.  See Freeman, Pica and Camponovo, supra note 537 at 434-435. 
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can be reinvested to the benefit of the local community (e.g. through contributions in 

kind), it will be necessary to establish a dialogue and the final outcome may vary from 

place to place. 

It is suggested that there could be a distinction between two levels of application 

of CSR initiatives: regulatory and managerial.  Regulation is essential, since the 

determination of rights standards cannot be left to voluntary initiatives.  Nonetheless, the 

application of norms on a case-by-case basis could involve a margin of appreciation so as 

to allow them better to fit the case and also allow the participation of non-state actors, 

such as NGOs and local communities, in the process of norm application and evolution.  

A margin of flexibility presupposes the existence of checks and balances or, in other 

words, that a number of participants have an input into the decision-making process and 

monitor its application. 

7.2.5. Criminal v. Civil 

The fact that neither the state responsibility framework (civil) nor the individual 

responsibility one (criminal) seem to be appropriate for corporations, poses the problem 

of determining the nature of corporate responsibility for human rights violations.  

Individuals’ responsibility for gross human rights violations is criminal, and subsidiarily 

civil.  Many legal orders do not recognise the criminal responsibility of corporations, 

although the legal consequences attached to certain acts considered to be of a particular 

gravity to the fundamental values of the legal system are the same.  If corporate 

responsibility for human rights violations can transcend the cases in which individuals are 

criminally responsible, this can also have consequences in the nature of their 

responsibility.  The responsibility of a corporation would be pinpointed along a sliding 

scale, depending on the nature of the violation.  This scale would run from states’ civil 

responsibility for human rights violations to individuals’ criminal (and subsidiarily civil) 

responsibility for the most serious criminal acts.1535 

                                                 
1535 According to the ILC Draft Articles on State Responsibility, reparation for injury caused by an 

international wrongful act shall take the form of restitution, compensation and satisfaction, either singly or 

in combination.  ILC Draft Articles, supra note 1217, Arts. 34-39. 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 397

The commission by corporations of acts that, if committed by individuals, would 

be international crimes should also lead to criminal penalties.  However, basing the 

human rights responsibility regime mainly on criminal sanctions can have 

counterproductive effects, and may ultimately be detrimental to the protection of human 

rights.  In many cases, the choice of other instruments (administrative sanctions or civil 

liability) may be more effective in advancing the protection of human rights, given the 

way in which corporations operate.  There may be cases in which a corporation does not 

commit a crime and yet, through the violation of other norms, such as administrative or 

civil laws, it is responsible for the violation of a human right. 

Firstly, the gradation of responsibility allows one to follow the principle of 

proportionality of sanctions or, in other words, to adjust the legal consequences to reflect 

the gravity of the violation.  For example, it is clear that complicity with a country’s army 

in massive attacks on local populations would not deserve the same legal response as a 

case of deficient reporting on the provision of social services to local communities. 

Secondly, the scope of application of human rights norms would not have 

expanded if the assumption of human rights responsibilities had entailed the imposition 

of criminal sanctions.  In general, human rights norms are interpreted in a teleological 

and evolutionary way, whereas criminal law is interpreted strictly and restrictively.1536  

As Meron reminds us, “[b]road interpretations of rights are necessary.”1537  This field, 

being still under development, requires progressive interpretation, so that the social 

consequences of corporate activities can be understood through human rights lenses. 

This is not merely an independent theoretical reflection but, once again, it is 

connected to the other variables discussed above.  The attribution of civil responsibility 

allows the application of a lower threshold of liability than the attribution of criminal 

responsibility.  Thus, on the basis of civil law, it will be easier to apply attribution 

doctrines such as superior command to hold companies responsible for the acts of third 

                                                 
1536 William A. Schabas, Droit Pénal et Droit International des Droits de l'Homme: Faux Frères?, in 

Henzelin and Roth (eds.), supra note 1020 at 165, 167-168. 
1537 Meron, Human Rights and Humanitarian Norms as Customary Law, supra note 1374 at 170. 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 398

parties without violating essential principles of criminal law such as nulla poena sine 

culpa or the principle of the presumption of innocence. 

7.2.6. The Problem of Fault 

Clapham observes the following dilemma: individual responsibility is based on 

notions of knowledge and purpose, whereas state’s responsibility, which is objective, is 

overly predicated on notions of sovereignty.1538  To solve this problem, Clapham 

advocates the application to corporations of a more “objective standard,” such as that 

used in transnational crime and terrorism.1539 

The question of what degree of fault is necessary to trigger corporate liability 

cannot be divorced from the problem of the nature of responsibility.  In fact, this is the 

dilemma raised by the application of criminal law to corporations.  In principle, criminal 

law was conceived of as applying to the commission of certain acts in a particular state of 

mind.  However, the application of sanctions to corporations, be it under criminal (in 

those countries that admit it) or administrative law, is experiencing this process of 

objectification.  In other words, once the commission of certain acts described by the law 

as criminally punishable can be imputed to the company, responsibility is triggered.1540 

In many corporate scandals, even the application of the most restrictive standards 

of complicity based on actus reus and mens rea might be enough to trigger 

responsibility.1541  Yet, as observed above, that would leave many human rights 

violations unaddressed.  Maybe those violations would be legal or tolerated in the country 

in question.  Then, the imposition of a certain number of obligations to satisfy human 

rights standards might lead to a process of responsibility becoming objective, which 

would be more easily articulated through civil or administrative law channels.  The 

establishment of iuris tantum presumptions can facilitate the application of responsibility 

                                                 
1538 Clapham, On Complicity, supra note 1020 at 261. 
1539 Id. at 262-267. 
1540 See Council Framework Decision 2003/568/JHA on Combating Corruption in the Private Sector, Arts. 

5 and 6, (O.J. L 192, 31 Jul. 2003, pp. 54-56). 
1541 See in this respect, the reasoning in John Doe I v. Unocal Corp.  2002 WL 31063976 (9th Cir. Cal.). 
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in these cases.  For example, the falsification of a report or the violation of the health and 

environmental standards endorsed by a company in its own code of conduct could 

establish a presumption of fault if an actual human rights violation took place. 

7.2.7. Indirect State Responsibility v. Direct Obligations 

In spite of the growing importance of non-state actors in international law and the 

challenge that they pose to the traditional modes of studying the discipline, the current 

system of international human rights law is fundamentally based upon treaties that create 

obligations upon states parties to implement international norms into their national legal 

systems.  Therefore, the use of legal tools available so far would establish a regime of 

corporate human rights obligations based on the imposition of duties upon states to 

regulate corporate behaviour. 

Corporate social responsibility instruments tend to affirm that an increase in 

corporate obligations should not imply a reduction in states’ obligations.1542  

Commentators have extensively examined host and home states’ obligations.1543  From a 

normative viewpoint, the reinforcement of a host state’s obligation to ensure that non-

state actors do not violate human rights is coherent and in tune with the development of 

international human rights law, which increasingly multiplies states’ obligations in the 

private sphere.  However, it will not be dealt with in this chapter because the 

development of indirect state responsibility shows that the main problem is not really the 

lack of legal instruments but their deficient application.  The whole issue of CSR emerges 

precisely due to the insufficiency of state protection.  In other words, the problem of 

human rights violations by corporations has not arisen because states do not have enough 

legal instruments at their disposal to police human rights violations by private actors, but 

because many states have proved unable or unwilling to prevent and/or remedy human 

                                                 
1542 Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with 

Regard to Human Rights, supra note 1210, Section A.  General Obligations § 1.  See also The Voluntary 

Principles on Security and Human Rights, Preamble § 4. 
1543 See the discussion in Jägers, Corporate Human Rights Obligations: In Search of Accountability, supra 

note 1187 at 137-174 and Ratner, supra note 167 at 478-486. 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 400

rights violations by companies and, in many cases, they themselves were complicit in the 

violations. 

Moreover, the corporate form poses another additional difficulty because the 

subjection of different subsidiaries to different regimes can reduce the degree of human 

rights protection.  If one of the main aspects of the problem is insufficient compliance by 

the state, the multiplication of legal commitments is unlikely to work unless it is linked to 

redistribution and capacity-building programmes, which really allow states to develop 

effective mechanisms for implementing their obligations. 

The idea of reinforcing home state obligations follows the example of 

developments in other fields of international law.  A number of examples in international 

law that extend extraterritorial jurisdiction over nationals for infractions committed 

abroad include: the anti-corruption system, the hazardous waste regimes, terrorism and 

transnational crime.1544 

Home state action based on the responsibility of a parent company would entail 

the following possible measures: the use of local assets for compensation in civil liability 

claims for human rights violations abroad and the subjection of companies to fines or 

even to the penalties of expropriation and dissolution in cases of criminal behaviour.  An 

extension of home state obligations to police human rights behaviour abroad would also 

entail collateral measures to give effect to that responsibility, such as requiring 

companies to provide information about the activities of subsidiaries abroad and 

extending accountability to cases in which a violation was not committed directly by the 

corporation but for its benefit and with its express or tacit consent. 

On the basis of the notion of control formulated by the ICJ in the Nicaragua case, 

Jägers suggests that home states would have an obligation to regulate the overseas human 

rights dealings of their companies and that failure to do that would trigger state 

                                                 
1544 For example, the Foreign Corrupt Practices Act includes as a ground for jurisdiction the use of 

interstate means of commerce in furtherance of a foreign corrupt practice.  Secondly, foreign corporations 

and foreign natural persons can be liable under the FCPA for acts in furtherance of a foreign corrupt 

practices while in the territory of the United States.  15 USC § 78 dd 2 and § 78 dd 3. 
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responsibility.1545  To justify this, she quotes a number of international instruments of a 

hortatory nature.1546  Although more home state regulation is undoubtedly essential to 

control parent companies, this interpretation is probably too broad if one looks at existing 

positive law and at this stage of development of a corporate accountability regime. 

A problem frequently cited is that excessive emphasis on home country regulation 

would amount to the imposition on host states of home country standards.  Although the 

problem may arise, its importance is overrated.  First, in most cases, the human rights 

violations at stake are ius cogens crimes.  Secondly, in many other cases, the conduct is 

illegal in both countries.  Thirdly, many corporations already claim to abide by human 

rights standards, so the imposition of obligations at a home country level would not entail 

the imposition of new obligations but rather the policing of the publicly proclaimed ones. 

A mechanism that could help to solve the problem of indefinite extension of home 

country jurisdiction is the facilitation of the recognition of judgments delivered in the 

host state.  There are precedents for this system in international law.  Art. 9 of the 

International Convention on Civil Liability for Oil Pollution Damage grants jurisdiction 

to deal with cases to the courts of the Contracting Party on whose territory the oil spill 

took place.  Art. 10 states that final judgments delivered in any Contracting Party 

according to Art. 9 are recognised in other states unless they were obtained by fraud or in 

breach of defendants' rights.1547 

Although a home-based system would thus be legally possible, it is probably not 

politically feasible at this stage of development of international law.  This is even more 

the case when the industry at stake is highly strategic, as it is the case of oil.  The 

sensitivity of an industry is in fact an argument against leaving enforcement exclusively 

                                                 
1545 Jägers, Corporate Human Rights Obligations: In Search of Accountability, supra note 1187 at 171.  

Jägers argues that since states have effective means to regulate parent companies, they have a degree of 

control over extraterritorial corporate activities and, as a consequence, state responsibility may arise from 

those corporate acts. 
1546 Id. at 173. 
1547 International Convention on Civil Liability for Oil Pollution Damage, adopted Brussels, Nov. 29, 1969, 

entered into force 19 June 1975, 973 UNTS 3, reprinted in 9 I.L.M. 45. 
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in the hands of home states, since implementation can be influenced by political 

considerations or the state’s decision-making process may be captured by private 

interests.  Current events demonstrate that, for national interest reasons, governments are 

not ready to sanction national companies and that they even try to undermine other forms 

of accountability, such as private lawsuits.1548  A broader oversight is thus necessary to 

ensure adequate checks and balances. 

This leads to the next step of our reasoning.  In spite of the limitations imposed by 

the current structures of international law, it is necessary to involve new actors.  

Intellectually, it is possible to imagine a form of direct international regulation over 

corporate activity, even if nowadays it does not seem to be feasible due to political 

constraints.  That would be a more realistic system, and would imply a paradigmatic shift 

away from the state-centric focus of international law.1549 

There are, of course, some steps towards the direct involvement of corporations in 

the international human rights regime.  One can see the creation of the Global Compact 

as another departure from state regulation.1550  Time, however, does not seem to be ripe 

for a radical departure from current international law mechanisms.  First, states cannot be 

deprived of some of their powers because other forms of organisation with the capacity to 

substitute for them have not yet been consolidated.  Secondly, granting extensive powers 

to non-state actors as guarantors and protectors of human rights is not possible without 

simultaneously establishing new checks and balances that compensate for the acquisition 

of these new powers. 

                                                 
1548 See the discussion in Chapter I, text accompanying notes 177-179 and in Chapter V, text accompanying 

notes 987 and 1078-1082. 
1549 Sarah Joseph proposed two alternatives to enhance MNE accountability:  either to extend the horizontal 

application doctrine to home states, following the Bribery Convention or to adopt directly binding 

international regulation.  Sarah Joseph, Taming the Leviathans: Multinational Enterprises and Human 

Rights, 46 Neth. Int'l L. Rev. 171, 184 (1999).  Joseph argues in favour of option (i), since it would be more 

feasible as it would only require the extension of the currently existing human rights regime and it also 

utilises legal machinery.  Id. at 185. 
1550 Clapham, On Complicity, supra note 1020 at 244. 
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The World Development Movement has proposed a model whereby home and 

host states could ratify a treaty giving power to an international tribunal to regulate 

transnational corporations in the area of human rights.1551  From the point of view of 

substance, the proposal is similar to other models advocating a minimum core of 

international standards covering human rights (with a special focus on workers’ rights), 

consumer protection, unfair business practices and respect for national sovereignty.1552 

Enforcement would be based on two mechanisms.  First, the World Development 

Movement proposes the creation of a Core Standards Commission that would have the 

power to start investigations and remit proceedings to national courts even if it did not 

have the power to impose sanctions itself.  Secondly, an international tribunal would have 

subsidiary jurisdiction, like that of the ICC to monitor the human rights behaviour of 

corporations.  The Court would have jurisdiction on the basis of nationality (home state) 

or territory (host state).  These alternative grounds for jurisdiction, coupled with a 

minimum ratification requirement, would help to ensure the uniform regulation of most 

MNEs.1553  Apart from criminal jurisdiction in the case of the worst human rights 

violations, the Court would also have civil jurisdiction.  Judgments would be enforceable 

in ratifying countries.1554 

That such a model may be adopted in the near future may be wishful thinking, but 

the proposal has some merits.  It is clear that, at this point, it is necessary for states to 

agree on at least a minimum core of obligations and for effective forms of jurisdiction to 

be determined.  An international treaty could pick up the contents of the UN Sub-

Commission Norms on periodical reporting on compliance and monitoring at an 

international level.1555  Determination of jurisdiction and enforceability of judgments 

                                                 
1551 World Development Movement, Making Investment Work for People: An international framework for 

regulating corporations, February 1999, http://www.wdm.org.uk/cambriefs/wto/TNCs.htm 
1552 Id.  This is the case of the Norms on the Responsibilities of Transnational Corporations and Other 

Business Enterprises with Regard to Human Rights. 
1553 Id. 
1554 Id. 
1555 Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with 

Regard to Human Rights, supra note 1210 § 15-16. 
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should take into account the place where the assets are, so as to facilitate reparation 

independently of whether or not the company has assets in the country in which the 

violation took place. 

An aspect that needs to be addressed is the participation of non-state actors in an 

international CSR regime.1556  The area is delicate because a proper balance needs to be 

struck between the need to incorporate new forms of channelling ideas and interests in 

international law and, on the other hand, realistically to take into account the fact that 

non-state actors are not representative in the classical sense of a party-based democratic 

model.  Special attention needs to be given to finding the correct North-South balance, 

giving a substantial voice to producing communities. 

The tripartite structure of the ILO provides a model of how to give a role to non-

governmental representatives in the international decision-making process.  Employers 

and employees are represented in the bodies charged with setting standards and in those 

taking note of cases of non-compliance, and they have the capacity themselves to bring 

complaints.1557  Participation in these three senses also needs to be incorporated into any 

international mechanism monitoring compliance by corporations. 

                                                 
1556 This participation has been advocated in relation to other international regimes, such as the Montreal 

Protocol, see Elizabeth P. Barrat-Brown, Building a Monitoring and Compliance Regime Under the 

Montreal Protocol, 16 Yale J. Int’l L. 519, 564 (1991). 
1557 See Francis Maupain, The Settlement of Disputes Within the ILO, 2 J. Int. Ec. L. 273 (1999).  The 

representation procedure is governed by articles 24 and 25 of the ILO Constitution. It grants to workers' or 

employers' organisations the right to present arguments to the ILO Governing Body against any member 

State which, in their view, "has failed to secure in any respect the effective observance within its 

jurisdiction of any Convention of which it is a party."  A tripartite committee composed of the members of 

the Governing Body may be established to examine the allegation and the response of the government.  

The report that the committee submits to the Governing Body sets out the legal aspects of the case, 

examines the information submitted, and makes recommendations. Where the response of the government 

is not considered to be satisfactory, the Governing Body is entitled to publish the representation and the 

response.  International Labour Organization ILOLEX,  

ILO's Representations and Complaints procedures, at http://www.ilo.org/ilolex/english/art2426e.htm (last 

visited Sept. 19, 2004). 
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An issue that seems to be the squaring of the circle is the reconciliation between 

state regulation, mainly of a territorial character, with transnational regulation, chiefly of 

a sectoral character.  Many corporate social responsibility practices have developed 

informally in the context of joint projects or in professional associations.  A sectoral 

approach needs to be brought to the system because it allows both the incorporation of 

expertise and the search for targeted solutions to practical problems.  Yet, this has to be 

reconciled with an essential value, which is to avoid the fragmentation of the system of 

human rights protection. 

A framework that could help to reconcile this tension could be the establishment 

of institutionalised partnerships (for example in the oil, garment and pharmaceutical 

sectors) with a consultative function.  This could open a forum for the exchange of best 

practices and the development of a dialogue which could give direction to the creation of 

future legal instruments or the refinement of existing ones (for example, establishing 

minimum security standards, providing concrete content for the training that employees 

should receive or discussing market-based mechanisms to provide incentives for 

responsible consumption, such as labelling). 

7.3. A More Coherent System for the Application of Human Rights 

The reformulation in human rights language of the obligations that companies 

have towards society allows one to see problems from a different angle.  Issues that 

would be portrayed as unfortunate circumstances can then be seen not just as 

circumstantial social wrongs but as human rights violations and, as such, contrary to the 

legal order.1558 

                                                 
1558 As Ghai points out, "The language of rights makes people conscious of both their oppression and the 

possibility of change…[t]he language of rights is fundamental because it speaks the language of 

entitlements.  Poverty is not just a matter of a deprived economic situation, it is defined and sustained on 

the part of the poor by a sense of helplessness and dependence and by a lack of opportunities, self-

confidence and self-respect."  Yash Ghai, Human Rights and Social Development: Towards 

Democratization and Social Justice 4, UNRISD (2001), available at www.unrisd.org (last visited Sept. 19, 

2004).  But see David Kennedy, The International Human Rights Movement: Part of the Problem?, 15 
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The adaptation of corporate activity to a human rights model requires the reform 

of other areas of the law.  The evolution of other areas of social activity shows that for 

human rights instruments to be effective, far-reaching legislative and policy changes are 

necessary.  For instance, far-reaching reforms of civil law (such as property rights or 

inheritance systems) are necessary to allow the exercise of women's rights.1559  By the 

same token, economic and social rights cannot be effective in the absence of a working 

tax system and of sound financial management of a country’s resources. 

There has already been some progress in extending the rights of individuals with 

regard to corporate activity.  This is the case with consumer law, where, since its 

inception, there has been an extension of the notion of consumers’ rights in terms of both 

substance and procedure.  New steps have to be taken to further the capacity of consumer 

law instruments to protect human rights beyond the rights of consumers themselves.  This 

could be done through the extension of already existing information obligations on 

products to the procedures through which the product has been obtained or 

manufactured.1560 

                                                                                                                                                 
Harv. Hmn. Rts. J. 101, 124, (2002).  To Kennedy, as currently articulated, the human rights movement 

may do a great deal to take distribution off the national and international development agendas, while 

excusing and legitimating regressive policies at all levels.  These difficulties are particularly hard to 

overcome because the human rights movement remains deaf to the specific political consequences of its 

activity in particular locations, on the mistaken assumption that more human rights can never make things 

worse. 
1559 For a case in which restrictive access to property leads to widespread human rights violations, see 

Human Rights Watch, Double Standards: Women's Property Rights Violations in Kenya (2003), available 

at http://www.hrw.org/reports/2003/kenya0303 (last visited Sept. 19, 2004). 
1560 According to § 23 of the United Nations Guidelines for Consumer Protection, "Governments should 

encourage all concerned to participate in the free flow of information on all aspects of consumer products."  

§ 24 establishes that consumer access to accurate information about the environmental impact of products 

and services should be encouraged through such means as product profiles, environmental reports by 

industry, information centres for consumers, voluntary and transparent eco-labelling programmes and 

product information hotlines."  UNCTAD, 1999, available at 

http://www.unctad.org/en/docs/poditcclpm21.en.pdf (last visited Sept. 19, 2004). 
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International investment law also needs to be opened up to human rights concerns.  

The exercise of international protections granted by international investment law should 

be subject to a principle of reciprocity.  A reciprocity mechanism would operate in the 

sense of requiring corporations to comply with certain minimum requirements in order to 

obtain access to the protections granted to investors by international treaties (for example, 

access to ICSID arbitration or to financing by international development banks). 

Human rights concerns should also be integrated into commercial law.  A 

refinement of the doctrine of piercing the corporate veil is necessary to apply it to human 

rights abuses.  In fact, broad conceptions of control have already been developed for 

other areas, such as securities, telecommunications and competition.  In the area of 

competition law, doctrines of unfair competition governing those competitive advantages 

obtained through violations of human rights should cover cases of human rights 

violations abroad.  In the area of corporate and securities legislation, a general obligation 

of social reporting, as opposed to merely financial, could be introduced for companies 

willing to be listed on the stock exchange.  Such legislation would contribute 

substantially to harmonising reporting formats, contents and periodicity of the reports. 

Legal measures do not necessarily have to be sanction-based, but can also be 

approached from the perspective of incentives.  The possibility of participating in public 

procurement processes can operate as a powerful incentive for companies to examine 

their own practices.  In this respect, European Community measures for integrating 

environmental and social factors in public procurement could be extended to the human 

rights records of candidates in tendering processes.1561  Directive 2004/18/EC 

incorporates the case law of the European Court of Justice on the inclusion of 

                                                 
1561 As De Schutter points out, if the application of environmental criteria to public procurement is justified 

by the obligation to mainstream environmental protection in EC policies, enshrined in Art. 6 of the 

European Community Treaty, there are also solid grounds for establishing the protection of fundamental 

rights in tendering processes.  Indeed, according to Art. 6 of the Treaty on the European Union, these rights 

are part of the principles on which the Union is founded and are considered to be common to all member 

states.  See De Schutter, supra note 140 at 69 (provisional pagination). 
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environmental and social factors in public procurement processes in the EU.1562  Those 

criteria need to be linked to the subject-matter of the contract, not to confer unrestricted 

freedom of choice on the contracting entity and to respect all the principles of 

Community law and, particularly, the principle of non-discrimination.1563 

Contracting entities may define environmental requirements for the technical 

specifications or a contract may set out its environmental characteristics, such as a given 

production method and/or specific environmental effects of product groups or 

services.1564  The establishment of contract performance conditions is also allowed, 

provided that they are not discriminatory and are indicated in the notice used to make the 

                                                 
1562 Directive 2004/18/EC of the European Parliament and the Council of 31 March 2004, on the co-

ordination of procedures for the award of public works contracts, public supply contracts and public service 

contracts, OJ 2004 L 134/114.  In 2002, the European Commission had acknowledged that social criteria 

could be applied at each stage of the public procurement process.  Interpretative Communication of the 

Commission on the Community Law Applicable to Public Procurement and the Possibilities for Integrating 

Social Considerations into Public Procurement, COM (2001) 566 final.  For an excellent discussion of this 

issue and an analysis of the Commission’s position and the ECJ case law on the issue, see Colleen Hanley, 

The Abuse of Human Rights by European-based Multinational Corporations: Effective Control 

Mechanisms for the EU (LL.M. thesis, European University Institute, Department of Law, 2002). 
1563 See Directive 2004/18/EC, supra note 1562, Preamble at § 1 and Arts. 2 and 53.1 (a).  See particularly 

Case C-513/99, Concordia Bus Finland Oy Ab (previously Stagecoach Finland) v. Helsinki kaupunki et 

HKL-Bussiliikene (judgement of 17 Sept. 2000) at § 64.  Previously, the ECJ had affirmed that the 

procurement criteria based on the best economic offer did not preclude the use of a criterion linked to the 

fight against unemployment, provided that its application respected the principles of EC law.  See also Case 

C-225/98, Commission of the European Communities v. France, [2000] ECR I-7445 (judgment of 26 

September 2000). 
1564 See Directive 2004/18/EC, supra note 1562, Art. 23.6 and Preamble at § 29.  The Directive offers an 

interesting example of the interaction between voluntary initiatives and legislation, because it lays down the 

possibility of providing appropriate specifications defined in eco-labels, such as the European eco-labels, 

multinational or any other eco-labels, provided that the requirements for the label are drawn up and adopted 

on the basis of scientific information, using a procedure in which stakeholders, such as government bodies, 

consumers, manufacturers, distributors and environmental organisations, can participate and provided that 

the label is accessible and available to all interested parties.  The Preamble to the Directive also 

recommends contracting entities, whenever possible, to lay down technical specifications so as to take into 

account accessibility criteria for people with disabilities or design for all users. 
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call for the competition or in the specifications.1565  The Preamble to Directive 

2004/18/EC refers particularly to cases such as the encouragement of on-site vocational 

training, the employment of people experiencing particular difficulties in integration, the 

fight against unemployment or the protection of the environment.1566 

Economic operators must be excluded from the award of public contracts on a 

number of grounds.  This is the case with operators that have participated in a criminal 

organisation or have been found guilty of corruption, or fraud to the detriment of the 

financial interests of the European Union, or money laundering.1567 

Directive 2004/18 also provides for other cases in which economic operators may 

be excluded from the process on the basis of national law, such as bankruptcy, non- 

compliance with environmental legislation or grave misconduct.1568  This provision could 

facilitate the inclusion of corporate social responsibility concerns, for example through 

the interpretation of complicity in serious human rights violations outside the EU as a 

case of grave professional misconduct.  The Directive could also be amended to further 

accountability, listing new cases of exclusion, such as misrepresentations in relation to 

human rights performance.1569 

The anti-corruption campaign provides another example of exclusion of economic 

actors from tendering processes on ethical grounds.  The Procurement Guidelines of the 

IBRD have been a key element in the World Bank’s anti-corruption strategy.  Member 

States conduct the procurement processes of IBRD-financed projects, but the IBRD has 

strengthened its role by means of a number of measures.  The borrower may include a 

requirement that bidders observe the country’s laws on corruption.  Approval of loans 

                                                 
1565 Id. at Preamble § 29. 
1566 Id. at § 33. 
1567 Id. Art. 45.1. 
1568 Id. Art. 45.2. 
1569 The need for more research on the integration of social and environmental criteria in public 

procurement is acknowledged by the Report of the European Multistakeholder Forum on CSR, supra note 

633 at 13.  One of the main elements advocated by the report is the creation of a favourable atmosphere by 

the market and by public authorities for those companies wishing to be proactive in the field of CSR. 
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may be subject to a number of conditions, such as that the borrower follow an anti-

corruption strategy or that it produce a corruption report.  The World Bank Procurement 

Guidelines establish that the Bank can take the following measures in relation to corrupt 

practices: it can (i) reject a proposal for an award if the bidder has been involved in 

corrupt practices, (ii) declare a firm temporarily or permanently ineligible if it has 

engaged in corrupt or fraudulent practices, (iii) require that IBRD-financed projects 

include an authorisation for the Bank to inspect suppliers’ and contractors’ accounts and 

records and to have them examined by auditors appointed by the Bank, and (iv) cancel 

the portion of the loan allocated to a contract if at any time it comes across fraud and the 

borrower had not taken measures to address it.1570 

Reforms of current positive law, although desirable, need to be accompanied by a 

broader reflection on the reconciliation of the different values underpinning the different 

sectors of the law.  So far, the different areas of international law are contradict each 

other.1571  Certain values underpinning human rights law (human dignity, satisfaction of 

basic needs, participation) can be at odds with the fundamental goals of other areas of the 

law that make economic growth an end in itself, rather than a means to an end. 

For example, the way in which corporate law is structured in advanced economies 

fosters short-term financial gains.1572  An international trade system that gives pre-

eminence to free trade over fair trade makes possible the externalisation of costs across 

borders.  Investment law permits delocalisation as a natural measure to take when 

production costs are lower in other countries, but does not address the effects that 

                                                 
1570 IBRD, Guidelines: Procurement under IBRD Loans and IDA Credits § 1.15.  The Guidelines on 

Selection and Employment of Consultants by World Bank Borrowers apply the same policy to consultants 

employed by the Bank. The World Bank holds a list of firms debarred from Bank procurement, which is 

published on the Bank’s website.  See 

http://siteresources.worldbank.org/PROCUREMENT/Resources/procguid-ev3.doc (last visited Sept. 19, 

2004).  For a comment, see Alejandro Posadas, Combating Corruption Under International Law, 10 Duke 

J. Comp. & Int’l L. 345, 402-403 (2000). 
1571 Alston, supra note 648 at 447. 
1572 For a reflection on the issue, see Robert Hinkley, Corporate Law Inhibits Social Responsibility, 

Business Ethics (Jan/Feb. 2002) at http://www.business-ethics.com (last visited Sept. 19, 2004). 
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delocalisation has on local communities or the investment that local communities have 

made to facilitate the activities of a company in a certain place.  Neither does it address 

whether communities get a fair return for economic activities.1573  These contradictions 

are translated into concrete examples that represent important obstacles to significant 

progress in the improvement of social and environmental matters.  For example, 

commonly used target or piece-rate systems undermine attempts to improve workers’ 

health and safety, since those tasks can be performed faster without protective items such 

as gloves or masks.  Contemporary trends associated with subcontracting and the 

flexibilisation of labour markets are leading to double standards.  On the one hand, some 

TNCs claim to improve labour and environmental standards in their core operations; on 

the other, their increasing reliance on subcontracting leads to a lowering of standards.1574  

Policies to promote foreign direct investment and a reduction in state revenues and 

spending have caused in some countries, a lowering of labour standards and of state 

capacity to protect and inspect labour conditions.   

Of course, economic growth is a sine qua non for the fulfilment of human rights 

goals (there is obviously no fulfilment of economic and social rights in a failed 

economy).  What is argued is that the lack of coherence among the different goals 

pursued by the different areas of the law, coupled with the disproportionate development 

                                                 
1573 To address this problem, Pogge has launched the idea of a GRD (Global Resources Dividend).  Its 

rationale is to palliate the uncompensated use of natural resources and address, albeit partially, the uneven 

distribution of wealth in the world.  The mechanism would work as follows: a 2 $ tax per barrel would be 

applied on crude oil extraction.  This dividend would be owed by the countries in which the oil was 

extracted, although most of this cost would be passed along through higher world market prices to the end 

users of petroleum products.  As a consequence, he argues, 18% of the initial revenue target could be raised 

at the expense of raising the price of a gallon by only a nickel.  Proceeds from the GRD would be used to 

ensure that all human beings can meet their own basic needs with dignity.  The system would be backed by 

decentralised sanctions, although an agency would be needed to report who is complying with the scheme.  

Pogge considers his proposal modest because this mechanism would confer no right to participate in 

decisions about the use of natural resources, but it does entitle its holders to a share of the economic value 

of the resource in question, if indeed the decision is to use it.  See Pogge, supra note 1465 at 196-208. 
1574 United Nations Research Institute for Social Development, Promoting Socially Responsible Business in 

Developing Countries 11, Report of the UNRISD Workshop 23-24 October 2000, Geneva. 
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of norms advancing short-term economic growth, leads to the consideration of human 

rights and environmental protection as costs jeopardising a company’s competitiveness, 

rather than being mainstreamed in the production process as an end that would be 

desirable and sought per se, independently of the existence of legal or public opinion 

sanctions. 

This reflection raises a problem that is well beyond the scope of this thesis and 

beyond legal analysis as well.  It concerns whether the capitalist system has succeeded in 

putting production and economic activity at the service of the development of human 

capabilities.1575  Many aspects of human welfare are not taken into account when 

measuring a system’s efficiency.1576  This disregard entails the imbalance between 

economic growth and respect for social and environmental values. 

Closing Remarks 

Corporate social responsibility seems to be an irreversible phenomenon.  A return 

to the days in which companies faced with a human rights violation claimed that they 

would not interfere in the decisions of a sovereign state seem to be over.  Yet, that does 

not mean that we have arrived at a hypothetical end of history in which, as in 

Fukuyama’s model, free markets embrace human rights to the happiness of all 

constituencies all over the world.1577 

                                                 
1575 This of course, does not mean that many other conceptions of the relations between the individual, the 

economy and society (communitarism, teocentrism, communism) have not subordinated the exercise of 

human rights to other values or goals prescribed by that ideology in question. 
1576  As an example of this, Fromm observes the effects that the organisation of labour in a technological 

society, which are not quantified in profits and production sheets, has on workers’ mental health.  ERICH 

FROMM, LA RIVOLUZIONE DELLA SPERANZA 43-44 (Piero Bartellini trad., 3rd ed., 2002) (1968).  

More broadly, Fromm criticises a concept of efficiency that it is equated to the idea of maximum 

production and observes that a concept of efficiency that takes into account the interests of the entire 

society, and in which human welfare is a central concept has yet to be designed.  See the discussion in 

Fromm, supra pp. 41-48. 
1577 FRANCIS FUKUYAMA, EL FIN DE LA HISTORIA Y EL ULTIMO HOMBRE 78-90 (P. Elías, 

trad., 1992). 
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In the last few years, there have been a myriad instruments that increasingly defy 

legal reasoning and practice because they do not fit into traditional legal categories.  In 

many respects, the development of CSR norms follows the same trends as the 

development of lex mercatoria: private regimes that proliferate in a sectoral and 

transnational manner, outside the system of sources and independently of the jurisdiction 

of the state.  Those developments are to be contrasted with the features of the current 

international law system for the protection of human rights, which sees states as the main 

producers and addressees of human rights norms and which is horizontal, rather than 

sectoral. 

Traditional legal instruments suffer from a number of weaknesses in addressing 

these problems.  We are witnessing the fragmentation and informalisation of legal 

processes, at the levels of both substance and procedures.  This is a challenge, but also 

offers opportunities, in the sense of allowing for the incorporation of new actors (NGOs, 

local communities) in decision-making processes about issues that concern them.  The 

need to incorporate new actors and new fields (for example, human rights in business 

planning) may foster the emergence of different methods of norm creation, less certain 

and structured, but at the same time less adversarial and more participative, than 

traditional mechanisms.  The particularity of some, but not many, of the corporate social 

responsibility regimes of recent creation is that, in some cases, they have the participation 

and/or endorsement of states, international organisations and civil society. 

This gap between law and reality highlights the need for a paradigm shift in 

international law that takes account of the changes in the international sphere that have 

taken place in the last fifty years and that grants more transparency to the already existing 

power of non-state actors, creates the relevant checks and balances and is accompanied 

by responsibilities.1578  Yet, the elaboration of such a framework is a long process 

                                                 
1578 In 1957, Wolfgang Friedmann observed with dismay “[p]ublic international control over transnational 

economic associations would obviously be the more desirable as being in accordance with the scope of the 

problems that are to be supervised.  So far, there I little sign of any effective international organization 

being created to cope with this problem.”  Friedmann, Corporate Power, Government by Private Groups 

and Law, supra note 411 at 174. 
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requiring reflection, maturing and political consensus and will probably take many years 

to be consolidated.  Since the international responsibility of corporations is virtually non-

existent, but the proliferation of initiatives of varying reach is relentless, the adoption of a 

minimum standards regime that brings some clarification to this mess is an urgent task. 

In the absence of a new model, the international regime for human rights and 

corporations cannot be created at the margins of traditional international law instruments, 

although it will have to acknowledge its limitations.  Thus, it is important for states to 

grant enhanced legal status to a minimum set of corporate obligations, as currently 

defined by hortatory instruments.  The need to create an international regime is not 

merely justified by legal coherence; making these anarchic soft developments fit into 

existing legal categories, but because they give an unchecked power of norm creation and 

interpretation to powerful actors on issues that affect the fundamental values of the 

international community. 

Designing an international regime for human rights corporate responsibility is a 

task fraught with difficulties.  Corporations are neither states nor individuals, although 

sometimes their behaviour is more akin to that of states and sometimes to that of 

individuals.  This has a consequence in the conception of a responsibility regime: the 

international responsibility of the state for human rights violations is civil and objective, 

whereas that of the individual is criminal and based on notions of consent and fault.  

Corporate human rights responsibility seems to be configuring in line with a concentric 

circles model, according to which, the responsibility of the company will diminish the 

further the stakeholder whose rights are violated is from the sphere of influence.  The 

limits of those circles, however, vary according to other factors: political developments, 

strategic and geopolitical issues and closeness to governmental power.  Yet, this 

responsibility also has to integrate some sliding scale elements that take into account a 

huge number of variables, such as the nature of the right, the exercise of governmental 

authority or the presence or absence of fault. 

Apart from a core international regime with a form of international monitoring, 

for human rights concerns to be effective, it is necessary for them to become 
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mainstreamed in commercial law.  As in the case of citizens, who need to comply with 

fundamental norms to exercise their rights to the full, the full exercise of the rights given 

to companies by the legal system would be subject to respect for minimum fairness and 

transparency standards. 

This author is sceptical about the impact of legal reforms if a fundamental issue is 

not addressed: the coherence between the values underpinning the different branches of 

international law and the pre-eminence of some over others, both in terms of legal force 

and priority in the international agenda. 

A weak regime of corporate social responsibility will be like treating cancer with 

aspirins in the face of strong political dynamics that foster the transnational 

externalisation of costs.  If legal norms are adopted without considerable changes to the 

way in which natural resources are exploited and managed, corporate social responsibility 

values, instead of being an instrument for reform, will just become a legitimiser of a 

globalisation agenda in which the exercise of redistributional and environmental rights 

becomes more difficult and less feasible. 
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Conclusions 

This thesis has sought to make three main points.  Firstly, that the application of 

international law to corporate activities has served to create international rights in their 

favour but not international obligations.  This deep imbalance does not exist in the case of 

other subjects with a partial degree of international legal personality.  Secondly, that even 

if no norms of positive international law impose any specific obligations on corporations 

in the field of human rights, the opinio iuris is evolving so that currently, corporations are 

increasingly prevented from claiming irresponsibility towards human rights.  This 

evolution, however, is taking place in a disorderly manner and it is also leading to a 

blurring of the legal categories traditionally used to analyse international law.  Thirdly, it 

has also been argued that the international law structures currently in place are inadequate 

to fully develop the international responsibility of corporations.  Yet, any solutions for 

legal reform have to depart from the existing international legal categories, however 

outdated they may be.  Bearing this limitation in mind, proposals will be made for legal 

reforms to increase the accountability of corporations in the international legal system. 

Chapter One analysed the problem of the international legal personality of 

transnational corporations.  Affirming that transnationals have a degree of international 

legal personality is controversial, since the TNC as such, is an economic unity with no 

legal personality.  The entities having legal personality are in fact, each of the 

components incorporated in national jurisdictions.  Moreover, states have refused to grant 

them explicit recognition as international legal subjects.  This, however, does not prevent 

TNCs from having acquired a limited degree of international legal personality.  This 

affirmation is based on a dynamic notion of personality, which would focus on an actor’s 

capacity to act rather than on that actor’s formal attributions.  This understanding is in 

accordance with the ICJ’s definition of personality in the Reparations case and with the 

historical process leading to the appearance of partial international legal subjects after the 

Second World War.  It is clear that TNCs have the capacity to act in the international 

legal plane, through the acquisition of the capacity to enter into international contractual 

relations and locus standi in international legal proceedings.  Moreover, there is a 
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tendency to consolidate these capacities through the proliferation of BITs all over the 

world and the conclusion of regional and sectoral economic agreements recognising these 

rights. 

Leaving aside obvious considerations of material justice, the acquisition of 

international legal personality by transnationals is anomalous from the point of view of 

the theory of international subjects.  In the case of all other subjects having acquired 

some degree of personality (individuals, international organisations, insurgents and 

NLMs, NGOs), a parallelism of rights and duties can be observed.  In contrast, whereas 

corporations can exercise their international rights through rule-based mechanisms, 

international law has only achieved very limited and fragmentary results in imposing 

obligations on corporations.  The materialisation of corporate obligations only takes place 

in the national plane. 

Whereas Chapter One focused on corporate access to the international legal 

process based on locus standi, Chapter Two dealt with the combined use of different 

international law techniques to grant material protections to corporations in their capacity 

of investors.  Chapter Two aimed to show how international law has played a role of 

paramount importance in the creation of substantive rights protecting investors.  The 

mechanism has operated circularly, as generous teleological interpretations of developing 

law have helped considerably in the development of those rights granted by positive 

international law.  These interpretations, which redistributed the costs and benefits of 

economic activities to the benefit of certain actors, have often been presented as 

progressive developments accommodating old state-centred concepts to the new realities 

of international relations. 

The degree of protection has reached such an extent, especially in the oil sector, 

that it can be qualified as the constitutionalisation of investors’ rights.  This protection 

operates at various stages in the life of an investment.  Once an investment has been 

admitted into a country, there has been a generalisation of minimum standards of 

protection: fair and equitable treatment, non-discrimination and MFN treatment 

(whichever is more favourable) and international level of protection in the case of 
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expropriation.  Although the standards of protection at the moment of entry of an 

investment to a country are lesser, there is a trend in new treaties to recognise these rights 

at that stage as well, granting the same rights to foreign and national investors, especially 

in the oil sector. 

A second observation is that the protective regime of corporations does not 

operate only through international treaties but also through the so-called “delocalised 

contracts” or “state contracts,” which are placed outside of the state’s jurisdiction.  These 

contracts are often subject to international law.  The generalisation of an international 

arbitration clause in these contracts has not only had procedural consequences but also 

material ones, since in practice, it has meant that the lex contractus between investors and 

states is checked against the protective standards of international law. 

Moreover, the different techniques used to grant protection to investors have been 

cross-referenced amongst themselves to trigger different levels of responsibility in case 

of breach of one of the elements of the chain.  This is the close relation existing between 

investment protection treaties and delocalised state contracts.  The so-called “umbrella 

clauses,” turn the breach of a state contract into a treaty violation.  Consequently, the 

breach of an investment contract by the host state would engage its responsibility under 

the agreement and entitle the home state to exercise diplomatic protection for investors, 

unless direct settlement procedures are engaged. 

The regulation of political risk insurance schemes represents another connection 

between contractual rights and international obligations.  The insurer will give insurance 

against political risk only if it is satisfied that the level of protection granted by the host 

state is high enough.  The criterion for assessing the adequacy of the level of protection is 

normally the conclusion of a BIT.  Additionally, home country insurers get subrogated in 

any claims that the investor may have against the host state once the insurance has been 

paid for the amount of their loss.  The arrangement between an insurance agency and a 

national investor does not, however, have per se international effects and the host state 

may still refuse to recognise the subrogation.  However, BITs directly address the issue of 
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international recognition of subrogation through the inclusion of a specific provision in 

this regard. 

The analysis of all these techniques demonstrates that a creative interpretation of 

international law has created a privileged category of international actors.  This 

development, which has deep political consequences, has been reformulated as a natural 

legal development.  Direct international law protections were presented as a progressive 

legal development that would make international law reflect the needs of reality.  The 

point made in part 1 is that the creative interpretation of international law has led to a 

redistribution of rights and obligations in international transactions.  International law 

was used to check the validity of national law clauses contained in the contract or in local 

laws.  Numerous examples underscore this affirmation: the facilitation of access to 

proceedings and to material protections through generous interpretations of the notion of 

investment, the foreign control clause enshrined in the ICSID Convention, so that an 

investor incorporated in a host country could in fact have the home country’s nationality 

for dispute resolution purposes and the inference of consent to access to proceedings and 

to the application of international law from implicit acts.  The application and generous 

interpretation by international tribunals of the general principles of law based on fairness 

and equity considerations has also furthered this protective effect. 

It is argued that the different branches of international law should be applied and 

interpreted coherently.  The isolation with which the international protections granted by 

investment law are applied represents a historical paradox, especially if one takes into 

account that one of the precedents of contemporary human rights law was precisely the 

protection of alien investors.  Since corporations benefit from substantial international 

law protections, it is legitimate to argue whether the application of the normative values 

of international also has an effect on the way in which investors’ rights should be exerted.   

It is a truism to affirm that the acceptance of a legal order to govern a contract 

means the acceptance of that legal order in its totality.  Moreover, the invocation of 

international protection for the exercise of rights and obligations entails as a consequence 

that the way in which the parties exert their rights and obligations has international 
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relevance.  The exercise of rights granted by international treaties and contracts cannot 

run against the fundamental principles of international law.  This means that the 

principles of the legal order that protect one of the parties in the exercise of its rights also 

regulate the way in which that party exercises the rights and creates liabilities for an 

abuse of such rights.  This affirmation has already been widely applied by arbitral 

tribunals, in certain cases to guarantee the protection of investors. 

Abidance by the fundamental principles of international law implies respect for 

human rights, which permeate the international legal system.  Consequently, when one 

talks about the submission of a transaction to international law, it also means submission 

to the human rights values permeating the international legal order.  The creativeness 

applied to investor rights and their operationalisation as a matter of international legal 

relevance, leads to the conclusion that the values of international law have to be applied 

as a totality to all the aspects of the activities subject to international law, including the 

generation of liabilities.  Precisely, the direct application of international law through the 

use of those very same legal techniques is not so revolutionary if one takes into account 

that they have already been in use for many years to protect corporations. 

Part II has sought to demonstrate that the numerous initiatives developed in the oil 

sector in recent years illustrate that in spite of this deep mismatch between corporations 

rights and duties in the international plane, the human rights behaviour of corporations 

has already become a matter of international concern.  Part II has analysed and assessed 

the different initiatives in the oil sector to respond to public demands for improved 

standards of behaviour and for greater transparency in corporate dealings.  These 

initiatives represent an unprecedented change in corporate discourse, which now 

generally acknowledges that human rights are relevant to business and that compliance 

with the law in force may not be always enough to guarantee material respect for human 

rights matters.  These initiatives, however, do not bridge adequately the mismatch 

between corporations’ international rights and duties because they largely remain in the 

margins of the law. 
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Most, if not all oil majors have adopted codes of conduct setting minimum 

standards of behaviour.  The code of conduct phenomenon is not new in the international 

legal system.  In recent years, however, there has been a mushroom-type proliferation of 

voluntary initiatives either originated by public actors, private actors or a variety, such as 

multistakeholder initiatives. 

In the sector, there is an increasing adherence to rhetorical support for human 

rights.  Most, if not all oil majors, acknowledge the moral obligation, not just to respect 

human rights but also to lobby the state to respect them if need be.  Codes in the oil sector 

tend to focus on labour, security issues, sustainable development and contributions to the 

improvement of the human rights environment of the country.  The production and 

modification of these standards depends on the addressees themselves.  In terms of 

human rights standards, the main characteristic is the selectivity and partiality of these 

codes.  In many cases, all those standards are very open-ended and thus, compliance is 

non-verifiable.  Since standards vary from company to company, it is difficult to assess 

compliance on comparative terms. 

Chapter IV has studied the relevance of the World Bank Group to the oil sector.  

The Bank has developed policy guidelines and incorporated them into contractual 

documents, making them legally binding on borrowers.  Moreover, the Bank exerts a 

strong influence on private sector policies, through its loan conditionalities, its technical 

advice and its capacity to be a trend-setter.  All these aspects of the Bank’s activity are 

extremely relevant for the development of human rights standards in oil-related activities, 

given the World Bank’s interest in large scale energy projects and in view of the 

application of its monitoring mechanisms to the biggest recent test case for corporate 

social responsibility in the oil sector, The Chad/Cameroon Development and Pipeline 

Project. 

In this case, the World Bank adopted the role of guarantor of corporate social 

responsibility practices, since it has assumed the risk of ensuring that a large oil 

exploitation project becomes a vehicle for welfare.  The World Bank argues that its 

involvement will not only ensure an orthodox application of environmental and social 
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guidelines — including the fairness of the participation process — but also that this 

commercial operation will turn into a large-scale poverty alleviation programme through 

the sound management of petroleum resources and their application to health, education, 

rural development and infrastructure programmes.  In the Chad/Cameroon Project, the 

Bank has contributed to putting in place an innovative system in the history of oil 

investments for monitoring the quality of the project itself and the allocation of oil 

revenues. 

The World Bank Operational Manual and the action of the World Bank Inspection 

Panel and the Compliance Advisor Ombudsman (CAO) establish minimum guarantees of 

procedure which, in some cases, may be the only guarantee for parties affected by a 

project.  In this sense, they could constitute an incipient international administrative law.  

Moreover, the intervention of the Inspection Panel elevates the normative value of the 

Bank’s policies and procedures, since the adequacy of the World Bank’s dealings is 

checked against them.  Moreover, the Inspection Panel has already produced a number of 

reports analysing carefully whether the Bank was in compliance with its own policies. 

The main weaknesses of this system of protection are the rejection by the Bank of 

a human rights policy and the conflict of interest between the Bank’s roles of banker and 

standard-setter.  Both problems have practical consequences.  The World Bank’s policies 

are not aligned with human rights instruments.  This prevents a systematic treatment of 

human rights issues and the establishment of satisfactory levels of protection.  The 

procedural protections grant a high level of flexibility to the Bank’s management and are 

limited in time.  It is the Board of Directors which decides on the different stages of the 

World Bank’s investigation and on the remedial measures to be adopted.  The Inspection 

Panel has no monitoring power over the remedial measures applied.  As a consequence, 

these measures are limited in time and overly dependent on public opinion for their 

effectiveness.  The evolution of the Chad/Cameroon Project demonstrated how much the 

guarantees applicable to the case at hand depended on the level of public scrutiny. 

Nevertheless, the Report of the World Bank Inspection Panel in the 

Chad/Cameroon Project represents a promising step towards an increased accountability 
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of the Bank in human rights matters.  The Panel, using an estoppel argument, reminded 

the Bank that it had itself declared that human rights were at the centre of its policies.  In 

the same report, the Inspection Panel said something that makes the Project a metaphor of 

the asymmetries described in this thesis: whereas the oil field and pipeline construction 

were well ahead of schedule, the capacity building measures where lagging behind. 

The conflict of interest between the roles of banker and standard-setter may lead 

to the temptation to lower levels of protection to speed-up a project (Banker’s role) and 

the need to guarantee high quality economic, social and environmental protections 

(standard-setter role).  The production of the Guidelines is approved by the Bank itself 

and the Inspection Panel only has the capacity to check their application but not their 

quality.  As proved by the reform of the Operational Policy on Involuntary Resettlement, 

this provides a powerful incentive to water-down their content so that formal compliance 

is facilitated. 

A phenomenon typical of the last few years has also been the increase of 

transnational litigation in cases trying to hold corporations accountable (normally in their 

home countries) for complicity in serious violations of international law committed 

abroad.  All oil majors have been involved in these processes.  This development has 

been particularly popular in the US, where an interesting legal phenomenon has taken 

place: the use of tort mechanisms against alleged conducts that constitute international 

crimes.  Courts have already pronounced a number of declarations saying that, in 

principle, corporations can be internationally accountable.  This litigation, however, is 

more interesting as a legal development constituting a very first step towards the 

evolution of an opinio iuris, than as an effective means to actually find redress for the 

victims.  So far, there has not been any definitive ruling declaring an oil company 

internationally responsible for complicity in a human rights violation. 

In fact, the attempted use of judicial remedies epitomises once again the biases 

inherent to the international legal system.  The difficulties for the development of 

transnational legal remedies are immense.  Apart from logistical problems, the existing 

legal barriers (agency problems, jurisdictional matters, forum non conveniens) have 

Hernández Uriz, Genoveva (2005), Human Rights as the Business of Business: The application of human rights standards to the oil industry 
European University Institute

 
DOI: 10.2870/30793



 

 425

proved so far successful in killing trasnational lawsuits.  For the time being, private 

international law has not mainstreamed human rights concerns.  As Upendra Baxi has 

pointed out, the creation of global markets has not been matched by the creation of global 

zones of responsibility. 

Whereas voluntary initiatives stay in the margins of the law, attempts to benefit 

from real legal mechanisms to combat human rights violations transnationally face huge 

resistance by government and companies.  Precisely, that resistance is also a 

demonstration of the potential that judicial pronouncements have to evolve into opinio 

iuris. 

Assessment of These Developments from the Point of View of International Law 

These developments provoke an increase of the so-called “grey zone” of soft law.  

The rise of norms originated outside of the system of legal sources is the result of a clash 

between the gravity of the human rights problems that corporations have to face in their 

daily operations and the slowness and formality of law production, especially in the case 

of international law.  The phenomenon is not exclusive to human rights law.  In other 

branches of international law, formal legal categories are being undermined and 

substituted by a plurality of processes creating international regimes. 

Due to this process, new actors are reinforcing their participation in the 

international law-making process.  The challenge to consolidated legal categories comes 

from several directions.  International actors who are formally objects of international 

law are in fact becoming very active in law production.  Second, the expansion of a 

certain norm does not depend so much on it satisfying the formal requirements for the 

acquisition of legal force, but instead on the adoption by a growing number of actors, 

who justify their adherence to the norm on the basis of its content.  This is the case of the 

growing invocation of the 1998 ILO standards, which are almost universally present in 

corporate codes, without paying attention to whether the country in which they are 

operating has ratified the relevant conventions or not. 
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Another important challenge to legal reasoning is the territorial gap between 

formal and informal law production.  Whereas international human rights norms are 

implemented by the state on a territorial basis, informal corporate social responsibility 

regimes are often of a trasnational and sectoral character, since they are aimed to address 

the different human rights problems that each industry raises.  A good example of this is 

the Voluntary Principles on Security and Human Rights, directed to extractive industries.  

In some cases, their scope of application is even more reduced, since they apply to the 

activities of one company transnationally. 

It is difficult to make a theory of the validity of all these soft law instruments, 

since there are different degrees of softness among the numerous initiatives.  For 

example, an individual code of conduct issued by a company does not have the same 

relevance for the development of international law as the OECD Guidelines.  Moreover, 

not all standards have attained the same level of normativity.  Corruption matters have 

already been enshrined in highly ratified international treaties, whereas this is not the case 

of redistributional issues (such as the payment of a living wage) which has probably the 

lowest level of normativity. 

Keeping this limitation in mind, it can be safely argued that these soft law 

instruments have codified (albeit incompletely) a corpus of minimum human rights duties 

of corporations.  They reflect the standards of what is currently considered correct and 

legitimate corporate behaviour. 

Another important characteristic of the developments studied in Chapters Three, 

Four and Five of this thesis is the growing tendency to mix private and public 

mechanisms.  Human rights concerns are increasingly present in lex mercatoria, which 

would encompass more social and environmental concerns.  Indeed, human rights 

instruments of differing natures are progressively enshrined in the internal regulations 

and contracts of enterprises between private actors, such as the agreements between a 

company and its suppliers and security forces.  Moreover, voluntary norms on human 

rights matters, such as the Voluntary Principles on Security and Human Rights have the 

potential of becoming international investment law, through their incorporation into state 
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contracts.  Transnational litigation also demonstrates this mixing.  Private actors (as 

opposed to UN agencies or public prosecutors) use local private law instruments to try to 

hold other private actors accountable for alleged complicity in human rights violations 

that constitute ius cogens crimes. 

State of Current Positive Law 

This cacophony of different standards developing in the margins of the legal 

system should not make us forget the state of positive international law currently in force: 

legally binding instruments on human rights do not impose explicit obligations on 

corporations. 

It can be affirmed that what has already taken place in international law is a 

departure from the idea that the state is the only violator of human rights.  Treaties and 

the case law of international bodies and tribunals have stated that human rights law also 

covers private violations of human rights.  As a result, TNCs do not have human rights 

responsibilities but tend to be increasingly “surrounded” by them.  The enlargement of 

the scope of human rights law has been carried out mainly through the stretching of the 

current system’s limits, i.e. through the extension of the state’s responsibility to prevent 

and redress private human rights violations.  Those responsible for private violations 

have also been touched.  International criminal law has developed and consolidated 

individuals’ duties.  States have not been ready to impose obligations but they have 

repeatedly set minimum standards for acceptable corporate behaviour in a broad number 

of areas, such as general respect from human rights, labour rights, the environment, and 

consumer law. 

A formal analysis of international human rights law shows that corporations have 

only those obligations pertaining to all non-state actors, i.e., the minimum set of 

obligations directed at individuals to refrain from committing international crimes.  This 

is the case even if there is no formal prohibition on corporations committing international 

crimes.  Affirming that corporations do not even have this obligation would make no 

sense in legal terms, since then the corporate form could be used to trump ius cogens 

obligations. 
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If this is the current state of international law, what is then the meaning and 

impact of informal developments in the evolution and content of international law?  The 

accumulation and recurrence of those developments is causing an evolution of the 

international opinio iuris about the international obligations of corporations.  Separately, 

each of the sources (self-regulation, guidelines by international organisations, the 

increasing insertion of human rights clauses in private and state contracts, dicta by 

judicial bodies establishing liability as a possibility) does not have sufficient weight to 

lead to a sense of obligation.  However, it is the aggregation of all of them that is forming 

a critical mass leading to a sense of obligation. 

As a result of this evolution, corporations cannot claim irresponsibility on human 

rights matters, even in matters beyond the commission of international crimes.  The 

distinction between legal and non-legal is still relevant, but the duties contained in soft 

law instruments constitute a demonstration of what behaviour is expected from TNCs in 

their international operations.  Nonetheless, even if these duties in the field of human 

rights fail to acquire formal legal status, the tendency showed by the course of events is 

that companies have to refrain from directly violating internationally recognised human 

rights.  In a growing number of situations, they also have to show a proactive approach to 

the fulfilment of the economic and social rights of the communities from which they 

derive their profits. 

The exact degree of fulfilment of these duties is open in the current stage of 

evolution of international law but no company will be “on the safe side” without 

participating in a dialogue with stakeholders and demonstrating a degree of due diligence 

to the fulfilment of their rights.  Nevertheless, the effectiveness of this sense of obligation 

is highly dependent on the public visibility of the violation.  This dependency on public 

opinion gives weight to those who argue that corporate social responsibility is mostly a 

public relations exercise. 

If we position ourselves as classical positivist lawyers analysing the formation of 

customary international law, we must acknowledge that only a very small fraction of 

these developments (those generated by states and public international organisations) 
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have the potential of becoming customary public international law.  It is a truism that 

corporations, through their political influence, have a very strong indirect impact on law-

creation.  Nevertheless, the analysis carried out here has restrained itself to legal matters.  

Even from a strictly legal and formal viewpoint, however, the examples described 

throughout this thesis show that it is increasingly difficult to trace a sharp line between 

the elements that will evolve into an international commercial law practice (or 

transnational law, using Jessup’s terminology) and into a public international law 

customary norm.  This is because non-state actors are becoming increasingly important in 

the making of international law “proper,” for example, through the participation of 

companies in a UN-sponsored initiative like the Global Compact or through the 

development of instruments such as Public-Private Partnerships. 

Nevertheless, the proliferation of soft law instruments does not necessarily 

constitute a first step towards enshrining the principle of parallelism between corporate 

rights and obligations.  The evolution is far from being unidirectional because there is 

strong resistance to the transformation of soft law instruments establishing desirable 

behaviour into legal norms setting down duties and sanctions attached to the 

infringement. 

Elements for the Development an International Responsibility Regime 

Legal reforms in the direction of making corporations more accountable will have 

to address a number of legal problems.  First, should the scope of the human rights 

responsibility be more akin to that of the state or to that of the individual?  Should it be 

civil or criminal? 

Human rights theory needs to be further developed to increase its focus on the 

obligation holders.  A theoretical problem in this regard is posed by the fact that, except 

in a few limited cases (international crimes, humanitarian law), the development of 

human rights law has multiplied the obligations of the state, focusing mainly on the 

beneficiaries of human rights protections (e.g. women, children, indigenous peoples) and 

on the content of the rights to be protected.  Although the development of individuals’ 

duties is helpful to develop a theory of corporate obligations, it is largely insufficient 
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since it does not address the fact that corporate action affects virtually every aspect of 

human rights, and, thus, a mere transposition of individuals’ duties to corporations would 

leave many situations in need of human rights protection unaddressed.  This restrictive 

vision would also be detrimental to the legal certainty needed for successful business 

operations, because they would be abiding by minimum legal requirements but still be 

subject to varying and contradictory demands from stakeholders claiming adherence to 

higher standards. 

The situation of corporations would be better reflected in a sliding scale, 

according to which the amount and intensity of the obligation would depend on the right 

at stake and the capacity to make an impact on the human rights situation in question 

(through the holding of special powers or by virtue of a specific relationship with the 

victim of the violation). 

A second problem arising when trying to design an international responsibility 

regime is that of determining the nature of the responsibility.  Individual responsibility 

for gross human rights violations is criminal and subsidiarily civil.  State responsibility is 

civil.  If the benchmarks for corporate obligations are established beyond the cases in 

which individuals are criminally responsible, this will also have consequences in the 

articulation of the type of responsibility.  There may be cases in which a corporation does 

not commit a crime and yet, it is responsible for the violation of a human right.  In this 

case, the nature of the responsibility of a corporation would vary depending on the nature 

of the violation.  This scale would go from civil responsibility for human rights violations 

(more similar to that of the states) and individual criminal (and subsidiarily civil) 

responsibility for the most serious criminal acts. 

Positive Law Reforms to Increase Accountability 

Creative legal developments are needed to bring economic law under a human 

rights framework.  The study and practice of international law requires a paradigm shift 

that would translate into legal norms the increase of non-state actors' power in 

international relations and the linkages between economic power and political decision-
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making power.  Legal reforms should make this power more transparent so that new and 

more effective checks and balances can be established. 

Under the current structures of international law, corporate responsibility for 

human rights violations can only be substantiated through treaties in which states would 

assume the obligation to control corporations.  The translation into legal instruments of 

the political capacity that corporations have to make an impact on a particular human 

rights situation would probably need bolder conceptual decisions, such as granting 

corporations the status of direct obligees under international law norms.  However, it is 

not clear how this would be translated in practical terms.  The creation of legal categories 

takes years of conceptualisation, whereas preventing and redressing cases of human 

rights violations requires more immediate solutions.  Bearing in mind this non-negligible 

conceptual limitation, proposals are set down to improve the performance of corporations 

in human rights matters within the limits of the available international law concepts. 

It is also acknowledged that some of these proposals contain a certain element of 

“wishful thinking”.  Nonetheless, most of the legal techniques proposed to increase 

corporate accountability are not really innovative.  Many of these techniques have 

already been used in other sectors of regulation of economic activities (such as 

competition, anticorruption and public procurement law).  A number of them have been 

used to further the rights of investors in the international legal system.  Thus, these 

proposals seek to demonstrate that many law-based arguments against an increased 

degree of accountability in human right matters often lack a solid juridical basis. 

1. International law should be interpreted as a unity 

Human rights permeates the whole content of international law.  Therefore, the 

application of international law to international contracts needs to take this fact into 

account.  The same way that general principles of law create international rights, they 

also lead to the generation of international obligations.  It is also argued that the 

arguments and techniques used in one area of the law can be usefully transposed to other 

areas of the law.  For example, the subsidiary under foreign control acquiring the 

nationality of the parent to benefit from the protection granted by the ICSID Convention 
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could not legitimately claim, on the basis of the principle of estoppel, that host country 

jurisdiction is the only adequate forum in a tort litigation. 

2. The coherence and transparency and interaction among the existing “soft 

law” initiatives need to be improved 

States, corporations and NGOs should support as much as possible the 

development of collective initiatives as opposed to individual ones.  Collective initiatives 

promote an enhanced transparency of the standards and facilitate comparison and mutual 

monitoring.  They also promote the culture of dialogue which supposedly is the 

advantage of soft law instruments.  A few legislative reforms requiring companies to give 

publicity to their standards (which would add no substantial cost because in different 

formats, companies are already issuing reports on a regular basis) would have the 

capacity to raise standards spontaneously.  On the other hand, it would deter the use of 

vague affirmations or inaccurate representations as a marketing instrument. 

3. International lending agencies should reinforce their corporate social 

responsibility policies 

It is argued that international lending agencies have certain core obligations in the 

area of human rights and that their lending should be broadly reconsidered to become 

rights-based.  The point made here, however, is less far-reaching.  World Bank policies 

would gain in clarity and effectiveness if aligned with human rights instruments and if 

managerial discretion were reduced.  Lending agencies and notably, the World Bank 

should reinforce their conditionality requirements on private clients, since this policy 

does not present the North/South problem inherent in country-based conditionalities. 

A way of linking soft law initiatives amongst themselves would be an increased 

focus on the good CSR record of the company rather than exclusively on the project as a 

prerequisite for lending.  This would also help to overcome the practical problem of 

being an effective monitor from a minority position (this is the case of the IFC) or of 

exerting an effective influence once the loan is paid.  This technique is not so 

revolutionary if one takes into account that the Bank already excludes companies with a 
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bad corruption record from public procurement in Bank-financed projects.  Finally, 

increasing the powers of monitoring bodies such as the Inspection Panel (including 

granting it the capacity to assess the “constitutionality” of the Policies) would help to 

overcome the conflict of interest standard setter/monitoring and to increase the level of 

protection granted by the Bank’s policies and procedures. 

4. Transnational litigation should be facilitated 

As José Alvarez has brilliantly put it: “[s]uch instances of self-help from below 

may reawaken individuals' sense of rights and help the governed to demand the 

restoration of the authority of their own institutions, including their judiciary.1579  In other 

words, the victims of human rights abuses would have to benefit from what Jessup called 

“a procedural approach to sovereignty,”1580 dealing with jurisdiction “in the manner most 

conducive to the needs and convenience of all members of the international 

community.”1581  In the case of victims of human rights violations, this would translate 

into more generous rules facilitating access to courts in the place of corporate 

headquarters and the centre of control. 

This idea is put forward in total awareness that there are legitimate arguments 

against the concentration of lawsuits in home countries, normally First World ones.  It 

has been argued that it would be another Trojan horse for the intervention of First World 

countries in the affairs of developing countries.  It has also been argued that courts in 

home countries would end up applying the human rights notions prevailing in their 

jurisdiction to foreign situations.  Nonetheless, it should not be forgotten that judicial 

review does not target foreign states but profit-making entities based in the place where 

the jurisdiction is exerted.  In fact, these comity arguments have been enthusiastically 

supported by companies subject to tort lawsuits.  They protect local elites and TNCs that 

can choose fora and apply lower standards, rather than the victims and the independence 

of developing country’s judiciaries.  Union Carbide was the most adamant defender of 

                                                 
1579 Alvarez, Rush to Closure: Lessons of the Tadic Judgement, supra note 1162 at 2103. 
1580 Jessup, Transnational Law, supra note 3 at 71. 
1581 Id. 
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the sovereignty of Indian Courts, even against the opinion of the Indian government 

itself.  Precisely, the argument that US laws would be imposing their own interpretation 

of the law is cherished by the National Foreign Trade Council, a lobby of multinationals 

opposing the use of the Alien Torts Claims Act to human rights violations.1582 

The existence of responsibility voids in international law is an actual threat 

whereas those potential problems constitute at best remote threats.  It would already be a 

considerable victory for the human rights movement if responsibility would be 

effectively materialised in the most egregious cases.  Once the principle of international 

responsibility had been asserted, it would be easier to correct the imperfections of the 

administration of justice.  Trying to solve all the imaginable existing and non-existing 

difficulties from the start will in fact favour the cause of impunity.   

Two avenues for reform are suggested: the increase of home country 

responsibility for participation in international crimes, on the one hand and the 

facilitation of the enforcement of judgments obtained in host countries on the other.  In 

the cases of complicity in a number of reduced crimes, there should be full home country 

responsibility for violations abroad.  However, many human rights violations by private 

actors do not derive from the commission of international crimes but from the application 

of low standards in developing countries. 

It is difficult to define ex ante an exhaustive rule for these violations (e.g. to the 

right to health deriving from leaks in a pipeline) because the responsibility will depend on 

the gravity of the violation.  Yet, in these cases, the company can be held accountable to 

the standard in force in the country (to the one prescribed by the law, not to the one really 

applied due to institutional and judicial dysfunction).  Where standards applicable in 

home and host countries differed substantially, private international law should be 

reformed to facilitate the execution of foreign judgments in the country home to the 

corporation. 

 

                                                 
1582 National Foreign Trade Council, The Business of Human Rights, NY Times, April 5, 2004 A19. 
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5. Corporate obligations should be codified in an international treaty 

Legal certainty would increase if states adopted a treaty obliging corporations to 

respect internationally a core content of rights and establishing a mechanism with 

supervision capacities and subsidiary international jurisdiction (for example, in cases of 

the inaction of national courts).  The system could be complemented with the 

establishment of minimum reporting obligations for those companies willing to benefit 

from international protection. 

6. Human rights should be mainstreamed in other areas of the law 

Finally, the solution for a more effective monitoring of corporate human rights 

practices does not ultimately depend on human rights law but on the mainstreaming of 

these concerns in other branches of the law.  The legal order gave special protection to 

economic entities to foster economic activity, not to allow the abusive exercise of rights.  

Therefore, the use of the possibilities offered by commercial and administrative law 

should be subject to a responsible behaviour on the part of the beneficiaries.  The use by a 

company of certain legal advantages (such as the use of limited responsibility granted by 

corporate law, the possibility of raising money in capital markets or the possibility of 

acceding to public tendering) at the expense of human rights violations should be 

prevented.  The idea is that these reforms should support the respect of human rights 

standards by companies and make it visible to the market.  This enhanced accountability 

would penalise the externalisation of costs on workers, local communities and other 

potential victims of breaches of human rights law by a company. 

The furtherance of this objective would imply reforms across all the areas of the 

regulation of economic activities: corporate and securities law, international investment 

law, consumer law, and public procurement, to name a few.  An effective accountability 

regime would require a better articulation of norms across different areas of the law, to 

ensure the notion of parallelism of rights and obligations i.e. that the use of legal 

advantages is not unfettered but instead, subject to the respect of laws in other areas.  An 

example of this idea would be to subject the participation in public tendering processes to 
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transparent reporting on the social and environmental impact of corporate activities and 

on revenues paid to foreign governments. 

Finally, there are reasons to doubt the ultimate effectiveness of legal reforms if 

certain issues beyond the domain of the law are not addressed.  Private human rights 

violations are allowed and fostered by patterns of economic growth and consumption that 

promote cost externalisation on oil-producing communities.  Without a real 

internalisation of environmental and social concerns in the definition of economic 

performance, reforms of human rights law and of the law in general will establish 

minimum protections to a number of concrete wrongs but will not be able to correct the 

source of the problems. 
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