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PREFACE

This research is an interdisciplinary approach to the EEC

banking harmonization process.

The methodology employed consists in focusing the subject
from the legal, economic and political science perspectives.
Therefore, the underlying purpose of the research is to study the

legal outcomes within their context.

The research is subdivided in several parts.

The first part is a legal approach to both the first and
second Banking Directives as the cornerstones of the EEC banking
ha;ﬁonization process. The detailed analysis of both Directives
from an EEC legal perspective is a condition precedent for the
understanding of how is being shaped the Community Financial

Policy.

The Second Part is a political science approach to the role
of interests within the EEC decision making process. More
specifically, it is an attempt to show how banks can influence
legislators for the achievement of their objectives. An
additional study to this second part, is constituted by the
analysis of the Community policies in consumer protection. This
sector provides us with comparative information for an estimation
of the importance of "interest" within the shaping of regulatory

policies within the EEC.
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A socioeconomic approach to credit institutions strategies'
for the controlling of financial markets is the subject of the
third part. Through the study of the United States current "de-
regulatory® trends, we show the interrelationship between the
world financial markets. A second stage of this part connects the
European context with the other representative world financial
markets. Thus, similar behaviours can be remarked, which leads
the author to the conclusion that neither national governments,
nor the European Institutions are currently capable to regulate
financial markets without a previous "“consensus" with the

financial institutions.

The fourth part of the research consists in a critical
approach to the institutional behaviour of the Community as
regards policy-making for the achievement of an integrated
financial market by 1992. This analisys shows that credit
institutions, whose profits are greatly affected by public
policy, have an extraordinary capacity to innovate and adapt,
notably as a way of lawfully avoiding the effects of "public

controls®.

Each of the four parts of the research used the sanme
methodology. First, there is an introduction to establish the
guidelines of the research approach to the subject. Secondly,
there is a detailed analysis of the main issues constituting the
field of the study. Thirdly, we draw some conclusions from the

research.
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By using the above said methodology, we try to save time for
the reader. Each of the parts of the thesis has a meaning by
itself, but, at the same time, it also contributes to reinforce
the general conclusions of the research and to give an overall
view of some of the many interrelationships that we can find when

analyze the shaping of Financial Policy within the EEC.

It is worth noting the conditions within which the research
has been done. If it is difficult for any researcher to arrive
at suitable sources for a satisfactory completion of the
research, difficulties are worsening when the subject is
"banking", because much of the policy process is relatively

hidden and highly technical.

Therefore, despite the gathering of many reliable materials,
we have to underline that much of the work is a logical process
based on a mixed intellectual technic of "intuition" and

"induction".

We also want to remark that, apart of the first part (which
is a purely legal analysis of the subject), the whole work aims
to interrelate the three scientifical research fields mentioned
above. This seems logical when we analyze an economic sector
where the law is an instrument for the regulation of the

behaviours of the market forces.
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Although the thesis is about ecomic events, it is not, an
economic analysis of those events, not could it be, given my
technical competence. Economic aspects are examined only in so

far as they are essential to the narrative.

The contribution of this thesis to the understanding of
current trends within the European financial markets is for the
reader to judge. We do not pretend to find solutions to the many
complex issues. The chief aim is rather to examine some general
problems of policy making and execution. We advance some critical
views, sometimes contrary to those of the policy makers. We also
suggest alternative legal and economic strategies. This is, in
our view, the task that a young universitary researcher should

fulfill.
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PART I

THE LEGAL ASPECTS OF THE EEC BANKING
HARMONIZATION PROCESS
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INTRODUCTION

The first part of the thesis consists of the next five
chapters. Its aim is to give an overall view of the process of
harmonization in which credit institutions are involved in the

EEC.

The methodology employed consists of a systematic approach
to the EEC Treaty, the first and second banking directives and
the case law from the European Court of Justice. This will help

us to analyse several aspects:

(A) The historical evolution of the harmonization process.

(B) The legal framework which has influenced the creation of
the directives.

(C) The different interests at stake which have also influenced
the content of the directives (both national and bank
interests).

(D) The results that can be expected from the directives in the

way towards liberalization.

The analysis of all these aspects is an essential first step
of the research in order to focus clearly on the role of both
international and European credit institutions influence in the

decision making process in the EEC.
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CHAPTER I : THE EEC TREATY AS A LEGAL FOUNDATION FOR THE
DEVELOPMENT OF THE FREEDOM OF ESTABLISHMENT

AND SERVICES OF CREDIT INSTITUTIONS

In spite of the fact that the EEC Treaty makes no reference
to the creation of an "integrated financial system", we notice
that it opens new prospects for an "international regulation" of
banking activities (1). There is not much sense in promoting a
"coordination of economic policies"™ of the EEC Member States
without taking into account the coordination of banking

activities.

In order to achieve this result, the EEC Treaty lays the
foundations in articles 3(c) and (h). It develops them in
articles 52 to 73 and 100 to 102. These provisions have two
objects:

a) To promote the freedom of banking activities for banks

of Member States throughout the EEC.

b) To promote permanent cooperation between the national

authorities of Member States, and the achievement of
a "common banking regulation"™ in the context of a

Common Economic and Monetary Policy (2).

But two obstacles lay in the way of liberalization: the
diversity of the banking structures and policies between "the
Six", and the different aims of banks in the market, (including

possible international expansion). To overcome these
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difficulties, a step-by-step plan was established (3), but the

accession of England, Ireland and Denmark halted its development.

Leaving aside the analysis of the role played by the
liberalization of the "free movement of capital" in the creation
of an "integrated financial system" in Europe, we turn to the EEC
Treaty articles related to the "freedom of establishment and
freedom to promote financial services". These articles are as
follows: Art. 3 ¢) and h), Art. 52, Art. 57, Art. 58, Art. 59,

Art. 60, Art. 66

Art. 3 (EEC Treaty) provides that: ... "For the purposes set
out in article 2, the activities of the Community shall include,
as provided in this Treaty and in accordance with the timetable
set out there in: c) the abolition, as between Member States, of
obstacles to freedom of movement for persons, services and
capital; h) the approximation of the laws of Member States to the
extent required for proper functioning of te Common Market."...

This provision constitutes a summary of the EEC Treaty. To
each sub-paragraph correspond a series of provisions in parts two
and three. The words "as provided in this Treaty" are significant
as they indicate that the EEC Treaty has not entrusted Community
institutions with general powers. Only powers specifically
provided for in the successive chapters of the Treaty may be
exercised by the Community when carrying out activities mentioned
in Art. 3 (4). The term "approximation of laws" is used in Art.
3 (h) in a wide sense (5). Where a completely uniform Community
rule is envisaged, terminology implying "approximation" etc, is
not used, and a power to issue directly applicable instruments

4
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(regulations) is generally conferred. Where, conversely, it is
intended to leave to Member States liberty to legislate in a
given area, but where a greater or lesser degree of adjustment
is nevertheless necessary if the objectives of the Treaty are to
be met, the Treaty speaks in terms of harmonization,
approximation, etc. Here it generally confers a lesser power of
Community action, usually by directive, i.e. laying down the ends
to be achieved, but leaving the choice of means to the Member
States. The scope left to national action may, however, be quite

limited where the directive is very detailed (6).

Title III of the EEC Treaty regards the liberalization of
both the freedom of establishment and the provision of services.
But whereas the achievement of the former is going to be achieved
through the "coordination" of the regulations of the Member
States, the freedom of establishment will be achieved by the

elimination of "obstacles".

Therefore, the secondary legislation to be enacted for the
above purposes should combine directives of "coordination"
(services) with those concerning the "elimination of obstacles"

(establishment).

Art. 52 (EEC Treaty) provides: ..."Within the framework of
the provisions set out below, restrictions on the freedom of
establishment of nationals of a Member State in the territory of
another Member State shall be abolished by progressive stages in
the course of the transitional period. Such progressive abolition
shall also apply to restrictions on the setting up of agencies,
branches or subsidiaries by nationals of any Member State

5
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established in the territory of any Member State. Freedom of
establishment shall include the right to take up and pursue
activities as self-employed persons and set up and manage
undertakings, in particular companies or firms within the meaning
of the second paragraph of article 58, under the conditions laid
down for its own nationals by the law of the country where such
establishment is effected, subject to the provisions of the
chapter relating to capital"...

This article, which creates the freedom of establishment
under the Treaty, applies both to individuals and companies (as
defined in Art. 58, EEC Treaty). The implementation of Art. 52
is intended to take two forms: the ending of restrictions on
establishment by directives (Art. 54, EEC Treaty), and the mutual
recognition of diplomas, etc. (Art. 57, EEC Treaty). All
restrictions were to be ended during the transitional period
(ending December 31,1969), but this was not achieved (7). The

right of establishment further includes the right ..."to set up
and manage undertakings, in particular companies or firms within
the meaning of Art. 58/(2)"... Subject to the qualifications,

relating to companies, all types of economic organizations having
as their purpose the production or distribution of goods or
services, irrespective of whether or not they have legal
personality, are covered by the right of establishment. However,
this rule must be read in connection with Article 221, concerning
the right of nationals of Member States to participate
financially in the capital of companies (as defined in Article
58, EEC Treaty) established in other Member States (8). The right
of establishment dealt with in Articles 52 and 58 embraces all

sectors of economic life: industry, commerce, finance,
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agriculture, public works, crafts and the professions. The
foregoing makes clear that only economic activities fall under
the establishment provisions of the Treaty. The right of
establishment covers not only the performance of the activities
themselves, but also their collateral incidents. These include
the right to set up agencies, branches or subsidiaries, to form
commercial companies and to acquire shares in existing firms or
companies under the same conditions as nationals. As an exception
to the general rule contained in Art. 52/1 first sentence,

however, the second sentence states that ... "the progressive
abolition of restrictions on the freedom of establishment shall
also apply to restrictions on the setting up of agencies,
branches or subsidiaries by nationals of any Member State
established in the territory of any Member State". Since the

words "established in the territory of any Member State" qualify
the words "nationals of any Member State", the nationality
criterion 1is complemented by the criterion of ‘“actual
establishment", within the Community (9). By "actual
establishment"” the EEC legislation means the existence of an
"effective and continuous 1link" with the Economy of a Member
State by any firm or company (10). So, any firm (or company)
controlled by nationals of third countries can profit from the
benefit of the freedom of establishment, because the link between
the firm and the EEC is not based on the "nationality" of the

persons who control its supervision.

Each Member State decides who is its national. Persons
without nationality and refuges domiciled within the Community

are not nationals, although the representatives of the Member
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States have declared that their interest will be taken into

consideration (11).

The establishment provisions apply in the "territory of the
Member States". In conformity with Article 227(4) EEC Treaty,
this area also includes the European territories for whose
external relations a Member State is responsible. In cases
Commission Vv Ireland (12) and Minister for Fisheries v
Schonenberqg (13), the Court of Justice extended this area to all
other areas under the control of the Member States (except those
governed by special Treaty provisions, relating e.g. to dependent
territories) such as, for instance, their fisheries zones or the
continental shelf of the Member States, to the extent they engage

in economic activities there.

The obligations imposed by article 52 must be met in three
stages. First, the General Programme referred to in Article 54
must be adopted. The Programme was adopted on December 18, 1961.
Second, the General Programme is to be implemented by directives
issued by the Council acting on a proposal by the Commission and
after consultations with the Economic and Social Committee and
the European Parliament. Third, these directives must be carried

out by the national authorities (14).

In case Reyners v Belgian State (15), the Court held that

Art. 52 alone was of direct effect notwithstanding the absence
of a specific liberalising directive under Art. 54 (2). Even

though Art. 52 does confer a direct right of establishment free
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of restrictions based on nationality, it will only be a complete
right when each Member State recognises the professional
gqualifications in the other Member States as equivalent to its
own. The basis of the prohibition of discrimination based on
nationality is to be found in Article 7 of the Treaty of which

Article 52 is an illustration.

In case Thieffry v Consejl de l'Ordre des a avocats 3 la

Cour de Paris (16), the Court held that since Art. 52 states

one of the basic objectives of the Treaty, Member States are
required both to ensure fulfilment of obligations arising from
it and to abstain from any measure which could jeopardise the
attainment of the objectives of this Treaty. The question arises
whether an individual has legal recourse if national authorities
violate his establishment rights based on Council directives and
implementing national provisions which have been duly issued.
For the moment, the question must be answered on the basis of
national procedural law. The prohibition's direct applicability
notwithstanding, a Member State will not have fulfilled its
Treaty obligation as long as it will not have formally replaced
the norm which infringes the Treaty by another norm of equal
hierarchial value (17). The prohibition of discrimination on
grounds of nationality applies first of all to measures taken by
public authorities, including local authorities (18). In later
cases the Court of Justice held that the prohibition of
discrimination also applied to rules of any other nature aimed

at collectively requlating gainful employment and services (19).
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Art. 52(2) renders the right of establishment subject to the
provisions of the chapter on capital (Arts. 67-73 EEC Treaty).
But this is of minor importance since the movement of capital for
investment purposes was freed from restrictions by Directive of

May 11, 1960.

Art. 57 (EEC Treaty) provides that: 1/ In order to make it
easier for person to take up and pursue activities as self-
employed persons, the Council shall, on a proposal from the
Commission (and in co-operation with the European Parliament)
acting unanimously during the first stage, and by a qualified
majority thereafter, issue directives for the mutual recognition
of diplomas, certificates and other evidence of formal
qualifications. 2/ For the same purpose, the Council shall,
before the end of the transitional period, acting on a proposal
from the Commission and after consulting the European Parliament,
issue directives for thes co-ordination of the provisions laid
down by law, regulation or administrative action in Member States
concerning the taking up and pursuit of activities as self-
employed persons. (Unanimity shall be required for Directives and
implementation of which involves in at least one Member State
amendment of the existing principles laid down by law governing
the professions with respect to training and conditions of access
for natural persons). (In other cases, the Council shall act by

qualified majority, in cooperation with the European Parliament).

The words in square brackets were substituted by the Single

European Act Art.6(6). and Art. 16 (2).
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The words in the second set of square brackets in para. 2

were substituted by the Single European act, art. 6 (7).

Article 57 of the EEC Treaty sets out the second element
involved in the right of establishment: mutual recognition of
qualifications and coordination of conditions of entry to

business or the professions.

These provisions will benefit nationals as well as
foreigners and are intended to provide equality of competition
throughout the community (stricter entry requirements in one

country could distort the free movement of persons).

The second paragraph of Art. 57 served as the basis for the
enactment of the First and Second Banking Directives. It is

therefore interesting to make some reflections on it.

Art. 57 (2) EEC Treaty requires the co-ordination of access
qualifications to business and the professions. But not all
national provisions concerning access to various occupations or
professions are potential objects of the coordinating efforts of
the Couneil. The General Programme concerning establishment (20)
states that, when national provisions which on their face are
applicable equally to foreigners and nationals have the practical
effect of excluding foreigners either specifically or
principally, they are subject to abrogation pursuant to article

52, not to coordination pursuant to article 57(2) (21).
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Presumably, they must now be considered as completely void as a

result of the Reyners case (22).

Coordination will not necessarily mean alignment of rules
on the level of the most liberal country. Actual Community
achievements in this field have been too limited, however, to
permit prediction of the degrees of strictness or liberality of

the directives to be enacted by the Council.

Coordination of the national provisions governing access to,
and exercise of, the various professions and occupations is not
(except in the case of the health care professions) a necessary
precondition for the free exercise of the right of establishment.
In case Thieffry v Council de l'Ordre des Avocats 3 la Cour de
Paris (23), the European Court held that Art. 57 must be read as
facilitating the basic right conferred by Art. 52 EEC Treaty, and

not as restricting it. It is "directed towards reconciling
freedom of establishment with the application of national
professional rules justified by the general good".

Accordingly, the lack of a directive under Art. 57 did not
prejudice the right of establishment if that could be achieved
under national procedures. In this way, Title VI of the General
Programme concerning establishment (24) provides that the Council
examine in each case whether the lifting of restrictions on
freedom of establishment should be preceded, accompanied, or
followed by coordination of national provisions regarding the
activities concerned. This rule however has now lost its
practical significance.
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Coordination is to be achieved by means of directives
enacted by the Council on the proposal of the Commission after
consultation of the European Parliament. Unanimity was required
for all matters until the end of the first stage. Since then,
unanimity has been required for matters which, in at least one
Member State, are governed by legislation or which are concerned
with the protection of savings (including credit and banking).
Recently, article 16(2) of the S.E.A. requires only a qualified
majority. The term "legislation" apparently refers to more than

statutes in the strict sense of the word.

Unlike mutual recognition of diplomas, co-ordination must
be achieved before the end of the transitional period. In this
regard, the Treaty makers were clearly over-optimistic in their
assessment of the possibilities. Though the transitional period

has expired, a great deal remains to be done.

Art. 58, EEC Treaty states that: companies or firms formed
in accordance with the law of a Member State and having their
registered office, central administration or principal place of
business within the Community shall, for the purposes of this
chapter, be treated in the same way as natural persons who are
nationals of Member States. "Companies or firms" means companies
or firms constituted under civil or commercial law, including
cooperative societies, and other legal persons governed by public

or private law, save for those which are nonprofitmaking.
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Art. 58 applies equally to companies created under "civil®
and "commercial" law as to companies or firms created under

public or private law (25).

The right of establishment of a company should not be
confused with recognition of its corporate personality. A foreign
company may wish to have its personality recognized in a State
(e.g. for the purpose of bringing a suit there) without being
established there. But a company seeking to establish itself in
a foreign state would be extremely hampered in this endeavour

without recognition of its personality (26).

Unlike the rule prevailing in the case of natural persons,
article 58 does not include any explicit reference to
nationality, probably because nationality was a less suitable
criterion in connection with companies. We also could understand
that the above reference exists, as far as companies are
controlled, or have been constituted by nationals of the Member
States of the Community. In this way, the nationality should be

that of the "controllers"™ or "founders".

The first link which a company must have with the Community
in order to be entitled to the right of establishment is
"formation in accordance with the law of a Member State". This
requirement seeks to ensure that companies benefiting from the
right of establishment in the Community have a direct link to the
legal system of one of the Member States. What exactly is meant

by "formation" must be determined by reference to the law under
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which the company which asserts the right of establishment claims

to have been formed.

The second link with the Community required by Art. 58 (1),
is that the company have its registered office, executive office,
or principal place of business within the Community. This may be
met by a company formed in accordance with the law of a Member
State A, which has its registered office, executive office or
principal place of business in a Member State B. Compliance with
one of the requirements is sufficient to give them the benefit
of the provisions on freedom of establishment in the Community.
The article does not require that partnerships must have the
status of a legal person (27). The registered office of a company
is located at the place designated as such in the incorporation
papers of the company. The executive office of a company 1is
located where the company organs issue the decisions that are
essential for the company's operation. The principal place of
business is the place where the company has its principal

operational facilities.

Unless a convention on the topic is adopted, the transfer
of the primary establishment of a company covered by Art. 58 will
remain a rarity. For this reason, the main way in which companies
will exercise their right of establishment will be by creating
secondary establishments. The precise legal method used will be
much influenced by tax considerations. However, the actual

possibilities for the establishment of branches, subsidiaries,
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and the like will depend a great deal on the freedom of movement

of capital.

The Daily Mail affair (28) concerned this approach. The
European Court faced the question about the possibility for a
company established in a Member State to change its "executive
office”™ wunto another Member State without 1loosing its
nationality, It stated that, at present, Article 58 of the EEC

Treaty does not confer this right (points 24 and 25).

It is also clear that the liberalization of the right of
establishment will increasingly bring third parties such as
investors, customers, and creditors into contact with companies
governed by the law of another Member State with which they may

be unfamiliar.

The second paragraph of this article contains a definition
of "companies or firms". It includes in this definition all
enterprises which are profit-making; i.e. which have as their
object, according to their constitution, the making of a profit,
whether they actually do make a profit or not. The Commission
proposal of the Directive on "Annual Accounts for Credit
Institutions and other Financial Institutions" refers to
"companies or firms" in the sense of Art. 58(2) EEC Treaty (29).
The following are not covered by that definition: charities and
social clubs, if not promoted as limited companies, trade unions

and possibly friendly societies.

16

Moreiro Gonzalez, Carlos Javier (1992), Banking in Europe : The harmonization process in establishment and services
European University Institute DOI: 10.2870/6636



Art. 59, EEC Treaty states: Within the framework of the
provisions set out below, restrictions on freedom to provide
services within the Community shall be progressively abolished
during the transitional period in respect of nationals of Member
States who are established in a State of the Community other than
that of the person for whom the services are intended. The
Council may, acting by qualified majority on a proposal from the
Commission, extend the provisions of this chapter to nationals
of a third country who provide services and who are established

within the Community.

The expression ..."abolished during the transitional
period"... is somewhat misleading. There was no intention of
authorizing any national of a Member State, no matter how little
qualified, to provide throughout the Community whatever services
he or she might choose to offer. The real purpose of the Treaty
is to obtain equal treatment for residents and non-residents.

This involves the abolition of all direct discrimination

(30) (31).

It is not easy to provide a precise list of restrictions
covered by Article 59. The General Programme for the abolition
of restrictions on the freedom to provide services (32), provides
some examples of such restrictions in Title III, including
discriminatory taxation, special entry or work permits, and the
like. Under subdivisions (C) and (D) of Title III of the General

Programme we can find subjects relate to Financial Services.
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The General Programme deals only with restrictions, formal
or informal, imposed by public authority. The Court of Justice
has gone further, however, and has held that restrictions
imposed by private parties are also in violation of the Treaty,

provided the activity involved is covered by it: see case 36/74

walrave (33).

The expression ..."services within the Community", means
within the territory of the Member States. The territory of the
Member States includes the continental shelf on which the Member
States exercises sovereign rights and the European territories
for the external relations of which the Member States are
responsible. Difficult gquestions may arise about Andorra, Monaco,

San Marino and Gibraltar (34).

In Walrave (35), the Court of Justice has ruled that the
non-discrimination rule of article 59 applies to all legal
relationships which can be located in the territory of the
Community, because the Community is either the place where the
relationships has been entered into or where it takes effect.
This seems to imply that a contract for the provision of services
in a third country is subject to Article 59. This Article is in
any event applicable only to the provision of services by the

Community nationals.

It is worth mentioning the Commission's hesitations in
Walrave, to accept that Articles 52 et s. and 59 et s. could

apply to private measures. It envisaged, on the other hand, the

18

Moreiro Gonzalez, Carlos Javier (1992), Banking in Europe : The harmonization process in establishment and services
European University Institute DOI: 10.2870/6636



possibility of applying Article 7 to discriminatory measures of

a private nature.

Article 59 designates, as beneficiaries, nationals of Member
States who are established in a State of the Community other than
that of the person for whom the services are intended. The
nationals of the Member States need not be established in the

State of which they are nationals (36).

In 1974, the Court of Justice ruled that Article 59 had

direct effect as a result of the end of the transitional period

(37).

The Court of Justice held the rules on the free movement of
services, and thus also article 59, to be clearly relevant in the
case of a transaction involving basically a service, if one of
the parties to the transaction moved from one Member State to
another before the transaction was completed. But article 59 did
not compel a National Court to do anything except provide

national treatment to all parties; see case SQcjiété Générale
Alsacienne de Banque S.A. (38). In addition in this case the

Court of Justice seems to have agreed with the idea of a
Community - wide "Common Market", which implies that consumers,
as well as producers, have a right to obtain goods and services

anywhere within the Community.

In Coenen (39), the Court of Justice viewed residence

requirements imposed as a means of adequate supervision over
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providers of services quite restrictively. The Court said that
a residence requirement by its very nature prevented nonresidents
from providing services. It could thus be used only if other less
restrictive measures were inadequate to ensure compliance with
the rules of professional conduct in effect where the services

were to be provided.

For banking activity Article 59 means that any bank which
has its central administration in one of the Member States of the
Community has the possibility to carry out its business in
another Member State of the Community without the necessity of

being established in the latter.

But we have to take in account that banks are not merely
enterprises to provide services. For this reason Article. 60 (1)
EEC Treaty provides that the services linked to a movement of
capital must be ruled by the articles of the Treaty related to

the movement of capital.

Art. 60, EEC Treaty states: ..."Services shall be considered
to be "services" within the meaning of this Treaty where they are
normally provided for remuneration, in so far as they are not
governed by the provisions relating to freedom of movement for
goods, capital and persons. "Services" shall in a particularly
include: (a) activities of an industrial character; (b)
activities of a commercial character; (c) activities of
craftsmen; (d) activities of the professions.

Without prejudice to the provisions of the chapter relating
to the right of establishment, the person providing a service
may, in order to do so, temporarily pursue its activity in the
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state where the service is provided, under the same conditions
as are imposed by that state on its own nationals ..."

The idea of "services" as provided by article 60 of the
Treaty does not necessarily coincide with that provided by the
Economic Science. The former is a wider concept, which includes
all those activities do not belong to the primary and secondary

sectors.

It is best to take this article and article 59, EEC Treaty
together. They are closely interconnected, if not obviously
consistent with each other. The notion of "services" is only

capable of interpretation by reading them with each other.

The descriptive definition of "services" is incomplete and
is given mainly by exclusion. Article 60 does not give a positive
definition, but lists activities which the term includes in a

four-fold classification.

An activity may be ancillary to some other main objective.
In such cases, Treaty provisions governing that main objective
also govern freedom to offer the services. Or the activity may
be sufficiently linked to other objectives governed by the Treaty
to require legislation for the one to be kept "in step" with that
applying to the other. The instrumental definition, identifying
the field of services the chapter is meant to affect, is in two
parts. The 1limitation in Article 60, excluding from the

application of the chapter matters covered under the headings of
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free movement of goods, capital and persons, emphasises the
residual, supplementary and complementary nature of the Chapter

(40).

In case 162, 163/81, Seco (41), the Court stated that the
essential point is the nationality of the provider of the

services, not that of those whom he employs to do the job.

In case 286/82 and 26/83 Luisi & Carbone (42), the Court

stated that it is immaterial whether the person seeking to
exercises his rights under Community Law is the provider of the

service or the beneficiary.

Article 60, third paragraph, preserves the right of a Member
State to retain existing conditions on the provision of services
in its territory, these being perceived as part of the state's
machinery for protecting consumers and the public, at least
pending the evolving of acceptable EEC standards. The "Insurance
judgments" (43) concern a Member State's right to insist on
compliance with its rules designed to safeguard against fraud or
business failure. These cases show the limits of applying an
automatic "Cassis de Dijon" style of mutual recognition in the
field of services. In the absence of a Communitarian rule, any
Member State of the Community can protect its consumers enacting
its own legislative measures, whatever restrictive they would be.
Therefore, the "Cassis de Dijon"™ judgment does not require
liberalization as a "general principle”. It also stated exception

of mandatory requirements.
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Banking services may provide a good example of capital
movements intermingled with services. The restrictive rule of
Article 61(2) is thus applicable to them; of course, banking
services that do not involve the movement of capital (e.g., the
giving of investment advice), are entirely governed by the
Chapter on Services. Most of the banking services can be
considered as "services" in the sense of Article 60. This was

ruled by the European Court in cases Ziichner (44), and Socjeté

Générale Alsacienne de Bangue S.A. (45).

In order to know if a bank service can be considered as a
service in the sense of Articles 59 and 60 EEC, it is necessary
to know if the provider and the recipient of the service have
contracted in function of a capital movement (46). Should the
movement of capital be necessary for the completion of the

contract, then Art. 61(2) is applicable.

In any event, the mandatory rule of Article 61, become of
less importance with the progressive liberalization of capital
movements up to 1988 when the last directive for the achievement

of the free movement of capitals was enacted by the Council.

Art. 66, EEC Treaty provides that: ... "The provisions of
articles 55 to 58 shall apply to the matters covered by this

chapter ...".
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It should be noted that Directives enacted on the basis of
Art. 57, to the extent that they also concern the free movement
of services, indicate that they are based on both Article 57 and
Article 66. For the rest, the comments on the articles cited

above can be applied to this article.
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CHAPTER II: THREE STEPS TOWARDS THE FIRST BANKING DIRECTIVE:
THE GENERAL PROGRAMMES OF 1961, THE DIRECTIVE OF
28/6/1973 AND THE PROJECTS FOR A "EUROPEAN BANKING

LAW"

A. The General Programmes of 1961:

The preparation of the programmes was specially drafted by
a group of civil servants of the Member States coordinated by the
Commission of the EEC. The group was divided into nine
specialized subgroups operating under Art. 54 (3.b) EEC Treaty.
Banking activities were studied by subgroup number 5 (1). Freedom
of establishment was specially classified in five annexes to the
General Programme, on the basis of the "International Trade and
Industry classification" of the United Nations Statistical

Office. Banks were included in Annex I, class 62, group 620 (2).

The Programmes were much too optimistic in respect of the
achievement of freedom of establishment and services for banks:
the liberalization of establishment was set for the second year

of the second stage.

Services were divided into two types: (a) Those linked to
a capital movement; which must follow the terms fixed for
capital movements. (b) Services without a connection to capital

movements; which must follow the general terms for services (3).
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Perhaps the most important consequence of the Programme for
banking activities is the fact of its existence as the first
expression of the secondary legislation in the EEC. They were
therefore also a first attempt to break the strong resistence of
Member States to open their markets to new competitors from other

EEC countries.
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B. The Directive of 28/6/1973:

The Commission proposed to the Council a project of

Directive "for the elimination of the obstacles to the freedom
of establishment and to provide services of the bank activities
ennumerated in the General Programmes", on 30 July 1965 (4).

At first, the Commission had doubts about the object of this
project: non discrimination? coordination? (5) The Commission
decided that priority should be given to a "non discrimination"
objective (by reason of nationality) despite of the diversity of
banking legislation between the Member States. But the Council
gave back the project to the Commission arguing difficulties to
accept the inclusion of services linked to international capital
movements. The Commission then began a second project and,
paradoxically, <chose the ‘coordination"® of the banking
legislation as the objective to achieve for the Directive (6).
But the difficulties were so great that the discussions in the
Council took more than 8 years. Some Member States were against
the liberalization of banking services because of its negative

repercussions on monetary policy (7).

The Directive is composed of nine articles and two annexes.
The first annex contains the banking services linked to the
movement of capital (of list A and B of the 1960 Directive). The
second one is a systematization of group 620 of the U.N.,

I.T.I.C. (8).
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The achievements of the Directive were not those expected
from its content (for example article 1). The same can be said
of the recognition of "national treatment" for all EEC banks
which only was a declarative measure of a right recognized by
Articles 7 and 52 of the EEC Treaty. Despite the above
"declarative effect", the Member States reserved their right to
accept or not (under their different national regulations) the

access of new banks to their markets (9).

It is worth mentioning that, during the transitional period for
the application of the Directive, the European Court of Justice
declared Articles 52 and 59 of the EEC Treaty to be directly
applicable (10). Consequently, any restriction based on

nationality was against the EEC Treaty.

The legal context in which the harmonization process began
in the seventies was strongly influenced by several factors.
First, the banking regulations of the different Member States
were created during the period of time between the twenties and
the fifties, a period of "economic autarchy". As a result, the
principles which inspired the banking regulation were in the

opposition to those inspiring the EEC Treaty (11).

Secondly, a common concept of Credit Institution did not
exist. There were some characters common to all countries:
professionality, credit intermediation, etc.. But the differences
were important in the field of "specialization" of banking

activities (12).
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There was a great diversity of conceptions about "bank
secrecy”. Any modification of this concept as a consequence of
a "coordination®™ at a European level risked provoking a massive
flow of capital from EEC countries to third countries, for

example, Switzerland (13).

Fourth, the necessity of the creation of a "European Central
Organism”" for the prevention of risks deriving from any credit

operation at a European level (14).
In such a situation any attempt by the Commission to

progress towards the liberalization of banking activities would

have been condemned to achieve nothing.

32

Moreiro Gonzalez, Carlos Javier (1992), Banking in Europe : The harmonization process in establishment and services
European University Institute DOI: 10.2870/6636



C. The projects for a "European Banking Law":

The first attempt to create a European banking law was
presented by the services of the Commission to the group of
experts under the name of "Coordination of the Banking
Legislations of the Member States" in 1971 (15). The text was
declared far "too optimistic" by the group of experts, due to the
wide range of subjects that were considered for coordination
(16). On the other hand, the Banking Federation of the EEC
strongly critized the aims of the project and advised the
Commission to take into consideration two points. First, the
coordination should not hamper the freedom of bankers to decide
their own initiatives in the market. Secondly, the coordination
should not ignore the rhythm of "convergency" cf the Monetary and

Economic Policies of the Member States (17).

After this criticism, the Commission services prepared a new
project, based mainly on the questions related to freedom of
establishment and services. The project was presented to the
Commission in 1972. But, again, several problems were against the
achievement of the project's aims. The professional Associations
of bankers were of the opinion that the coordination (or
harmonization) of the project should be only on the aspects of
access and exercise of the bank profession and not on other
aspects as, for example bank secrecy (18). Countries like France
or Italy, with a "discretional regulation®” of banking activities,
were opposed (19). It was the time of the accession of England,

Ireland and Denmark to the Community, and these countries (mainly
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England) were against the process of financial markets
integration (20). The 1973 0il Crisis severily affected the
Financial Market. In Germany the bankruptcy of the Herssttat bank
and in England the bankruptcy of the "secondary banks", made
Governments reinforce controls over credit institutions’
activities (21). In such a context, the Commission decided to

withdraw the project.
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CHAPTER III: THE FIRST COUNCIL DIRECTIVE, 77/780 ON THE
COORDINATION OF LAWS, REGULATIONS AND
ADMINISTRATIVE PROVISIONS RELATING TO THE
TAKING UP AND PURSUIT OF THE BUSINESS OF CREDIT

INSTITUTIONS

A. The Objectives and Decision making Process:

The services of the Commission contacted the Member States
in order to prepare a project which could achieve a good result
in the process towards liberalization. Three points were the
object of a special study: fixing a concrete number of problems
to be overcome; deciding the hierarchy of these problems; and
setting a time limit for the achievement of results. In April
1974 a document was presented to the Commission by its services.
Several aspects were the object of this document:the access to
banking activities; the creation of branches and subsidiaries;
the financial structure of credit institutions; the relation
between the EEC and third countries in this sector and the
creation of a Consultative Committee in order to assure the
achievement of the harmonization process (1). This document was
the basis for the proposal of the Directive of 12/1/1974 (2).

It is interesting for the purposes of this paper to make a
comparative study of the content of this proposal, the opinion
of the Economic and Social Committee and the European Parliament,

and the final text of the Directive. Step by step, we should be

37

Moreiro Gonzalez, Carlos Javier (1992), Banking in Europe : The harmonization process in establishment and services
European University Institute DOI: 10.2870/6636



able to discover the influence of the interests, both of the bank

associations and the governments of Member States.

As regards the project's preamble, it is worth noting that
both the European Parliament and the Economic and Social
Committee criticised the delay and one narrow content of the

project. The Commission's proposal stated: ... "in order to
facilitate the commencement and carrying on of business by credit
institutions, it is necessary to eliminate the most obstructive
differences between the laws of the Member States "...

... "it is therefore necessary to proceed by successive

stages..." (3).

In the text of the Economic and Social Committee however it

is stated:

"le Comité ... regrette cependant que la proposition, qui en
constitue la premiére étape, présente un caractére insuffisamment
substantiel ..." (4). Similarly the EP text stated:

..."déplore & nouveau les retards trés importants qui ont
toujours caracterisé et continuent de caractériser la mise au
point d'une coordination des dispositions applicables dans les
Etats Membres aus é&tablissements de crédit"... ..."regrette la
portée trds limitée de la proposition..." (5).

We can also note that the EP and ESC's great pro-
harmonization objective is in opposition to the Commission's more
"static" position. In this respect the Commission's proposal

- states that: ..."the eventual aim is to introduce throughout the
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Community a parallel authorization procedure based on uniform
requirements®™...

... "the above aim can be achieved only if assessment criteria
which allow certain supervisory authorities particularly wide
discretionary powers are progressively reduced"... (6).

The ESC text however says:..."il est regrettable que la
Commision ait limité sensiblement cet objectif, en se bornant a
énumérer seulement deux critéres communs d'agrément et en
laissant, en fait aux Etats Membres (ceci & léncontre du principe
méme d'harmonisation), la 1liberté de fixer 1les conditions
générales d'agrément..." "...et il s'inquiete de celles de ces
conditions qui pourraient éventuellement présenter un caracteére
discreétionnaire, arbitraire ou discriminatoire"... (7).

The EP's text noted: ..."le but visé ci-dessus ne pourra
étre atteint que si les critéres d'appréciation prévoyant une
marge discrétionnaire particulérement large sont progressivement

réduits"... (8).

The European Parliament had a very great interest in
promoting the independence and the activities of the "Contact
Committee®, a special committee created to give a greater
flexibility to the harmonization process. For example

Commission's proposal stated: ..."in order to achieve further
coordination, close cooperation between the competent authorities
and the Commission will be necessary within a contact
committee™... (9). In the text of the Economic and Social

Committee, however, can be read:
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..."Ce Comité approuve sans réserve la Commission de vouloir
s'entoure des avis, des opinions et des suggestions d'un comité
ainsi constitué"... (10). The EP's text stated that: ..."le
Comité de contact doit étre en mesure de se réunir gans que les
représentants de la Commission soient présents ...".

..."Toute autre application différée, chacune pour une période
de deux ans, ne peut &tre autorisée qu'avec l'accord du Comité
visé a 1l'article 11 ..." (in respect of article 2 of the
project); ..."les autorités compétentes informent le Comité"...
(in respect of article 4)... "en accord avec le Comité visé A
l'article 11" ..."tout retrait d'agrément doit é&tre motivé et
notifié aux intéressés ainsi qu'au comité"... (in respect of art.
8)..." les deux représentants de la Commision ne participent pas
aux réunions du Comité, lorsque celui-ci examine des sujets
touchant 4 l'exercise méme du contréle du secteur du crédit, en
particulier en ce qui concerne le cas individuels... ..."le
Secrétariar est assuré par les services de la Commission, mais
c'est le comité qui en détermine l'organi-sation"... (in respect

of Art. 11) (11).

The position of the Commission may to be critized as an
attempt to "export" some of the legal achievements of the free
movements of goods to the area of services. This lack of
originality is regreteable as regards the harmonization of such
a subtle world as financial services with respect to the
Commission Proposals. For example one can be remark, as already
noted, first, the mutual recognition of authorizations and,
second, the creation of a contact Committee. If we look at the
first Council Directive 65/65 on proprietary medicinal products

(12), we find striking similarities. The Directive aimed to

coordinate  mutual recognition of national  marketing
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authorizations, on a gradual approach towards automa nutua

recognition of national licensing decisions. In this way, article
3 of Directive 65/65 EEC, provides that proprietary medicinal
products may only be placed on the market if the competent
authorities have issued an authorization. The spirit above was
reinforced by the European Court in its case 215/87 of 7, march

1989 (13).

As regards the second similarity, Council Directive 75/319
EEC (14), established a "Committee for Proprietary Medicinal
Products" (CPMP). It was designed to facilitate the adoption of
a common position by the Member States regarding marketing
authorizations (article 8). In addition, a Pharmaceutical
Committee was created in order to advance progress towards mutual
recognition, (15). The above CPMP procedure of 1975 was amended

by Directive 83/570, EEC (16).

Both the structure and the competencies of the
Pharmaceutical Committees found its later gopy in the committees
established by the articles 11 and 12 of the 1977 Directive and
article 22 of the 1989 Directive regarding harmonization of
banking in the EEC.

The aim of giving a real effect to the content of the
Directive can be seen in EP and SEC's position on several
articles. For example, in relation to the definition of a credit
institution, article 1 of the Commission project stated that:

..."Credit Institutions means an undertaking whose usual business
is to receive, directly or indirectly, deposits or other
repayable monies from the public and to grant credits for its own
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account. The EP project however adds ..."ou & effectuer des
placements ..." (17). Another example concerns ..."The deferment
of application under paragraph 3 above shall be motivated and
notified to the Commission by the Member State in question.
Deferment shall be for a period of two years and may be renewed
following consultation of the Committee referred to in article
11 ..." (art. 2 of the Commission project). The Economic and

Social Committee opinion stated however that: ..."elle porte sur
une période de deux ans au maximum," and the European Parliament

opinion that: ..."Toute autre application différée chacune pour
une période de deux ans, ne peut &tre autorisée qu'avec l'accord
du comité visé 4 l'article 11 ..." (18).

In addition it is worth noting the content of an article,
of which the consequences for the European Financial Market have
not been still, clearly considered by decision makers: Art. 9 /3/

of the project provided that: ..."The Community may, through
agreements concluded in accordance with the Treaty with one or
more third countries, agree to apply provisions which, having

regard to the principle of reciproecity, accord to branches of an

institution having its head office outside the Community,
identical treatment throughout the Community ...". The Economic

and Social Committee considered however: ..."3a tout le moins
convient-il de préciser gur base du principe de réciprocité; et

non en tenant compte du principe de la réciprocité&, expression
trop ambigue ..." (19).

The SEC's position has to be taken in account, since it
opts for the GATT principles and rejecting any position which
could serve for the creation of a "protectionist market" for

banking services in Europe.
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As a final reflection, I would like to underline the role
played by three interest groups in the Commission's project: the
EEC Banking Federation (BFEC), the Union of Industries of the EEC
(UNICE) and the Association of Cooperative Savings and Credit
Institutions of the EEC. As stated in its respective reports:

..."with regard to the Commission, the BFEC Reports note a number
of instances where the Commission either largely or partially
incorporated its demands or suggestions" ... (see, for example,

the BFEC Report 1975-1976, papers 19-21) (20).

..."The impact sought and exercised by the GCE has so far
primarily centred on the Commission's work on the preparation of
proposals for the Community legislation ..."

..."The record here bears many positive results in which the
Commission adopted the suggestions of the GCE in either their
original or slightly amended form. The spectrum of positive
results ranges from issues in the credit sector (including such
Commission proposal as the obligation of banks to supply
information on security issues), to issues involving the right
of establishment and freedom to provide services for Credit
Institutions ..." ..."some reservations were expressed by the GCE
on the form the Commission's plans have taken regarding the
European Export Bank and on the lack of the Commission's progress
concerning concrete forms of worker participation, the promotion
of savings and the protection of savers against inflation"...

(21). It was also stated that: ..."the special interests of the
co-operative and savings institutions were taken into
consideration in this project." But ..."there were also, however,

situations in which the Commission did not respond so favourably;
for example, the Association was less successful with respect to
Commission proposal in expressing reservations on the
establishment of an Export Bank." (22).
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B. The Directive 77/780 of 12/12/1977: (23)

In order to avoid increasing the length of this thesis the
text of this Directive (and also of the Second Directive) will
not be reproduced here. Instead each of the articles will be
reviewed in order to clarify their content or to explain their
connections with other legal provisions. Only where the exact
wording of definitions or expressions are of great importance for

the comprehension of the commentaries, will they be reproduced.

The Directive is very much a framework Directive which will
eventually be supplemented by further Directives. It apparently
has a diversity of objectives: the coordination of the
legislations of Member States, the collaboration between control
authorities, the search for a common position in respect of third
countries, etc. But the main feature seems to be the emphasis on
"control" rather than "freedom" (24). In this respect it is
worthwhile mentioning the opinion of Jean le Brun (25). He stated

that: ..."Si l'ensemble de la Directive concerne le contrdle des
établissements de crédit et, par conséquent, l'activité des
autorités de contrdle, elle ne porte que partielement sur la
surveillance, au sense strict, de l'exercise de l'activité des

établissements”...

Article 1 defines the scope of the Directive. In the
negotiations the term "credit institutions" was preferred to the
term "bank", because of to the wide diversity of concepts about
"bank business" throughout the EEC (26). The concept of "credit

institution" was also the result of a long discussion. The
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commission preferred the idea of an institution which transforms
the money received from the public into credits or investments.
Some countries considered giving the definition of credit
institutions a role in the financing and development of the
national economies. The Commission's idea was retained, however,

as it guaranteed a greater protection for savers (27).

Two conditions must be met by a credit institution in this

definition: ..." to receive deposits or other repayable funds
from the public and to grant credits for its own account ...".

These conditions are "cumulative". In principle they have to "co-
exist"; but it is sufficient to meet the conditions as a

"statutory requirement®”. In the words of P. Clarotti (28) "...
il suffit que l'entreprise ait une vocation statutaire & réaliser
les deux types d'activité: il n'est pas nécessaire qu'elle les
réalise forcement simultanément (elle peut se financer avec une
émission d'obligations auprés du public et puis opérer pendant
des années en se refinangant sur le marché monétaire)"...

With the expression ..."an undertaking whose business is"...
the authors of the Directive gave a "general idea" which covered
all kinds of operations permitted to a credit institution by the
laws of the Member States (bonds, long and short term deposits,
etc.). The reason for such a "general" definition of "credit
institution” could be found in the aim of guaranteeing equality
in terms of competence, without differentiating by legal form
(private or public), specialization (by the kind of operations
or the economic sector) or in function of the territory in which
they operate (local, national or international). Such a

definition excluded bodies such as local authorities whose
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deposit taking and lending activities are incidental to their
main business. Likewise, friendly and cooperative societies

appear to fall outside the definition.

The definition of "branch" in article 1 paragraph 3, does
not include "representative offices" since they do not carry on

banking business.

The definition of "own funds" in article 1 paragraph 4, is
actually not a definition at all but allowed Member States to

continue to define them in any way they wish.

Article 2 limits the field of application of article 1. We
can distinguish 3 types of exception in article 2: Those of art.
2/2: which are explicit and work automatically. Those of art. 2/4
and 2/5, which work on the basis of the hypothesis they contain.
That which is in connection with article 1 first paragraph; all
the financial institutions whose main business is not to receive
deposits or other repayable funds from the public and to grant
credits for its own account, are also excluded from the

application of the Directive.

The whole number of institutions excluded by these
exceptions of the application of the directive do not represent
a high percentage in the credit market within the EEC. The
institutions excluded by art. 2/2 are, in general terms, of
"Public Interest" and have a function different from the

competition to get and give money to customers. This exception
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is also justified because these institutions are not regulated
by the banking legislation of the Member States. It is
interesting to note Jean Le Brun's remarks on the list of Credit

Institutions that appear in article 2/2/: ..."Aucune ligne
directive commune n'a inspiré l'ensemble des Etats Membres dans
l'établissement de cette liste. Il a seulement é&té veillé a ce
gue celle-ci ne porte pas sur une part trop importance du secteur
bancaire de chaque Etat déterminé et 3 ce qu'il n'y ait pas une
disproportion trop grande entre les pays dans le jeu de cette
exception (29)..."

Article 2(4) institutes a "partial exemption", in the sense
that the institutions affected will be only exempted of the
application of articles 3, 4 and 6 of the Directive. The "ratio
legis" for this kind of exemption is explained by Clarotti as
regarding the protection of financial institutions of minor
importance (cooperative or local savings corporation), which
would not be able to fulfil all the Directive's requirements

(30).

In order to avoid any kind of abuse in the inclusion of
credit institutions in the exception of article 2(4) by Member

States, article 2(4) (c) states ..."the Council ... may lay down
additional rules for the application of subparagraph (b)
including the repeal of exemptions provided for in subparagraph
(a), where it is of the opinion that the affiliation of new
institutions benefiting from the arrangements 1laid down in
subparagraph (b) might have an adverse effect on competition. The
Council shall decide by a qualified majority"” ... The fact of

choosing "qualified majority", while "unanimity" is required to

modify the Directive, shows the importance the Directive gives
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to "fair play” in order in making use of this exemption. If any
Member State should try to impose its own criteria in its
national interest, the remaining Member States could defend the
general interest of the Community by voting against it in the

Council.

Article 2(5) and (6) apply to credit institutions in the
sense of article 1(1), but which for technical or political
reasons do not receive the same treatment as the remaining Credit
Institutions. Usually they are under the supervision of an
authority which is not the same as that for other the Credit

Institution.

The longest period of exemption to the application of the
Directive is fixed at 8 years in article 2 /6/; any prolongation
to this period requires unanimity in the Council, but such a

possibility is far from being put into practice.

In accordance with article 2 /5/, the Commission has
published a list of credit institutions which were exempted of

the application of the Directive (31).

Article 3 requiring for authorization by the Member States
to the credit institutions before commencing their activities is,
in the opinion of some scholars, a logical consequence of the

protection of the "general interest" (32).
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The requirement for authorization could appear merely as
something logical and without too much importance. It has been
stated in the Directive, however, because in countries such as
England it was not a previous condition for the commencement of

banking activities.

The conditions listed in article 3 are not exhaustive;
Member States can impose other conditions if they are "general",
in the sense of being required of all credit institutions
regardless of nationality. We can distinguish three kinds of
conditions in article 3: compulsory, supplementary and forbidden

conditions.

(a) Compulsory conditions are contained in article 3(2) and
in article 3(4). They include separate own funds, adequate
minimum own funds, at least two persons to effectively direct the
business of sufficiently good repute and with sufficient
experience, and a programme of operations of the Credit

Institution.

With the requirement of "separate own funds" the Directive
seeks to avoid a credit institution being manageded by just one
"physical person”". In the words of J. 1le Brun: ..."Cette
condition, inspirée du "Vier Augen Prinzip" allemand, tend a

renforcer la qualité des décisions de gestion..." (33).

The expression "adeguate minimum own funds" is quite

general. There is no definition as to the "minimum” quantity to
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be fixed by Member States. This expression allows the different
legislations of the Member States the possibility of deciding the
limit. This situation obviously hinders the prin-ciple of

uniformity.

With the words "sufficiently good repute" the Directive
reiterates the condition stated in article 5 of the Directive of
26th June 1973 as used by legislation of the Member States each

time it is necessary to prove the honorability of a person.

The requirement for "two persons" must be understood as
meaning persons in the same level of hierarchy and sharing

similar powers in the credit institution.

The Directive uses the word "person" due to the lack of a
common definition of "manager”. Each Member State is entitled to
define the functions of the persons which will effectively direct

the business of a credit institution.

In article 3(4) we find the requirement of a programme of
operations setting out inter alia the type of business envisaged
and the structural organization of the institution. This nmeans
a programme stating the business envisaged in the short and
medium terms, the kind of business to be undertaken, the

geographical limits in which the business will be carried out,

the number of employees, etc.
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Concerning the margin of discretion enjoyed by national
authorities in order to decide if the programme meets the
requirements necessary to receive the "agreement", it is worth

noting the words of Clarotti: ..."l'autorité administrative n'a
pas un pouvoir d'appréciation A son égard. Il est donc exclu
qu'un agrément puisse é&tre refusé pour le seul motif que le
programme n'est pas consideré comme satisfaisant par cette
autorité ..." (34).

(b) Supplementary conditions are conditions that article
3(2), first sentence, allows Member States to add to the
compulsory conditions in order to grant authorization. The

Directive uses the words ... "without prejudice to other
conditions of general application laid down by national laws
...". The word "general" constitutes a guarantee in order to

avoid discrimination between credit institutions by reason of

their nationality., This guarantee is reinforced by the content

of paragraph 5: ..."The Advisory Committee shall examine the
content given by the competent authorities to... requirement
listed in paragraph 2 ..."

(c) Forbidden conditions are all those which are required
by a Member State from a credit institution under the terms of

article 3(3) (a): ..."The provisions referred to in paragraph 1
and 2 may not require the application for authorization to be
examined in terms of the "economic needsg" of the market" ... This

very important limitation to the "discretionary powers" of the
Member States is justified in terms of a guarantee both to the
free competence and the free access to banking activities as well
as for the protection of the interest of third countries' credit
institutions (35).
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But this criterion of "economic needs of the market"™ can be
applied by Member States during a period of no more than 12 years
under the conditions laid down by article 3(3) (b) (c) and (d).
This is a political solution in order to avoid difficulties to
the economies of the Member States which adopted the criterion
in the years prior to the publication of the Directive. In this
respect, France, Italy, Ireland and Denmark were permitted to use
the criterion up to 31st December 1989 (36). Greece was also

permitted to use it (37).

In article 4(1) the Directive sets a "minimalist" position
as regards the authorization given by Member States to the
establishment of branches of credit institutions from other
Member States in its territory. This is the conclusion we come

to when reading the words ..." Member States may make the
commencement of business in their territory by branches of credit
institutions covered by this Directive which have their head
office in another Member State subject to authorization ..." This

situation of discretion of Member States to decide which branches
are going to carry out business in their territories is far
removed from the original position which intended giving the
Member State of "origin®™ the faculty of "authorizing™ the
establishment of branches of a credit institution with its head

office in its territory (38).

There are two aspects of article 4, however, which point to
positive evolution towards liberalization. The first is contained

in article 4(2). It states that ..." authorization may not be
refused to a branch of a credit institution on the sole ground
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that it is established in another Member State in a legal form
which is not allowed in the case of a credit institution carrying
out similar activities in the host country ..." This is an

important eveolution which clearly limits the discretionally"
powers of Member States (39). The second one is "implicitly" but
not "explicitly" contained in article 4. In the words of P.

Clarotti: ..."1il s'agit de l'interdiction de l'utilisation du
critére du besoin économique du marché pour 1l'autorisation a
l'overture des succursales. La ratio de cette disposition A&
l'article 3, est comme on l1'a vu, d'éviter toute possibilité de
discrimination: il serait absurde qu'on permette cette
possibilité lorsqu'il s'agit de succursales ..." (40).

It 1is also worth noting the content of article 4(4):

..."This Article ghall not affect the rules applied by Member
States to branches set up on their territory by credit
institutions which have their head office there ...". With this

statement the Directive allows Member States to apply "reverse
discrimination”, a position in line with the jurisprudence of the
European Court in cases related to the application of article 90

of the EEC Treaty.

Article 5 allows branches of banks to use the names by which
they are known in their state of origin, even though there may
be limitations on the use of those names in the host country.
These "limitations" in the use of names are justified in order
to avoid any risk of confusion which could provoke distortions

on competence. In the words of C. Gavalda: ..."deux cas peuvent
se produire: d'une part que deux é&tablissements appartenant a
deux pays différents mais utilisant, au moins partiellement, 1la
méme langue aient la méme raison sociale ... que deux
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établissements ayant la méme dénomination dans la méme langue
mais ayant une structure juridique différente: il s'agit par
example des caisses d'épargne privées belges et frangaises ..."

(41) .

Article 6 was a first step towards the harmonization of
ratios for assessing the liquidity, solvency and profitability
of banks. Agreement on solvency and liquidity ratios is essential
if "home country control" is to be realised. But some authors are
of the opinion that this step should have been greater. For

example Butsch et Vuilléez state that: ..."En attendant une plus
vaste normalisation comptable, support indispensable d'une
politigque monétaire commune véritable, la présente directive fait
un pas bien modeste ..." (42).

The three conditions established in the article are, that
different calculations shall be made as an observation, that the
national coefficients are not to be affected and that the
Advisory Committee may make suggestions to the Commission with
a view to coordinating the coefficients applicable in the Member
States. They do not seem to be sufficient in order to protect the

"freedom of competence” in the banking market.

Article 7 makes it clear that, despite national laws on
banking secrecy, the supervisory authorities of Member States are
free and indeed obliged to pass on to each other information

about credit institutions.
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As regards the extension of the "principle of supervision"
of article 7(1) there is a controversy between various authors.

J. Le Brun considers that: ..."ce principe a une portée large;
les activités exercées en dehors des frontiéres nationales ne se
limitent pas A celles qui découlent de la création de succursales
mais également les prestations de services et aussi par voie de
filiales ..." (43) However, Clarotti does not share this opinion:

..." certaines estiment que l'article 7 oblige é&galement les
Etats Membres A4 é&changer des renseignements concernant les

filiales; compte tenu qu'une filiale est généralement beaucoup
plus importante du point de vue de l'activité gu'une sucursale,

si ses auteurs avaient voulu viser é&galement les filiales, le
texte de l'article 7 non seulement aurait dQ les mentionner
nommément mais le "notamment”" qui concerne les succursales aurait
dQ étre placé devant le mot "filiales ..." (44).

Article 7 (1) stated the obligation of the competent
authorities of the Member States concerned to "collaborate
closely". That implies all kind of information and assistance
required by the objectives of the Directive. This is the
guarantee of solvency of the credit institutions for the benefit

of their customers whatever their nationality.

Article 7 is a mandatory commitment, so it has a "direct
effect" on Member States. The Commission has the possibility of
assuring that the degree of cooperation between the supervisory
authorities of the Member States is the one required by the aims

of the Directive.

Article 8 sets out the reasons for which the supervisory

authorities may withdraw authorization from a credit institution.
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The point of setting out such a list is somewhat unclear, since
para. (1) (e) allows withdrawal for any reason permitted by
national law, subject to the limited exception in para. (3). The
apparent contradiction between para. 1 (c) and (d) with regard
to own funds is explained by the fact that the first reference
is to initial capital while the second is to operating capital.
It was considered that a bank should not necessarily be penalised
for losing some of its initial capital in the first years of its

operation.

As regards the extension of ‘"withdrawal of the
authorization" it can consists of a revocation or just a

suspension depending on the nature of the sanction (45).

It is interesting to mention the content of article 8(5).
It contains a "general principle" of the administrative laws of

the Member States: ..."Reasons must be given for any withdrawal
of authorization and those concerned informed thereof ..."

In article 9(1) Member States are regquired not to apply to
branches of credit institutions having their head office outside
the Community a more favourable treatment than to those of the
Community. This article is the result of a political compromise
adopted "in 1liminis" before the Directive was approved and
intends avoiding a situation in which the competitivity could be

distorted. (46).
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Paragraphs 2 and 3 of article 9 constitute a first step
towards a "hypothetical" Common Banking Policy with regard to
third countries. Paragraph 2 with the obligation of competent
authorities to notify the Commission and the Advisory Committee
of all authorizations for branches granted to credit institutions
having their head office outside the Community. Paragraph 3
allows the Community to conclude agreements with third countries,
on the basis of the principle of reciprocity, for according to
branches of credit institutions having its head office outside
the Community identical treatment throughout the territory of the
Community. This situation is related to the subjects for which
the Community should be entitled to conclude the above said
agreements. The answer will be provided along with the transfer
of competencies (through coordination) to the Community by the

Member States (47).

Article 9 is deficient in certain respects. In the words of

J. Le Brun: ..."ces dispositions ne réglent pas la situation des
filiales créées en Europe par les societés é&trangéres, pas plus
que le probléme de la prestation de service effectuée dans la
Communauté par des &tablissements de crédit extra-communautaires
..." (48). Despite Le Brun's view, as regards third country

"subsidiaries"”, there is no necessity to make an express
regulation, as they are constituted and regulated by the law of
the Member State within which they develop their activities. They

will, logically, be affected by the Directive.

In article 10 (1), Member States were not required to apply

the directive to banks in existence at the time of implementation
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of the Directive, provided that the existing institutions
satisfied the requirements of separate own funds and two
experienced and reputable managers, even though these
requirements were subject to further exemptions. As C. Gavalda

points out: ..."la directive emporte en quelque sorte une sanatio
in radice et n'entend pas soumettre rétroactivement 4 un agrément
(nouveau style) les établissements déja existants présents sur
le marché ..." (49).

Article 10(4) contains a derogation to paragraph 1:

..."credit institutions established in a Member State prior to
commencing business may be required to obtain authorization from
the competent authorities of the Member State concerned in
accordance with the provisions implementing this Directive ...".

This situation affects credit institutions of countries such as
the United Kingdom, Denmark and Holland, where banks rarely
received a previous authorization to the commencement of their
activities. It was specially stated in order to avoid problems
caused by "fringe banks" in England (50).

Finally it is worth noting that the Commission, in
accordance with article 10(2) has published periodical lists of
all credit institutions referred to in paragraph 1 (51).

Article 11 establishes an Advisory Committee which mainly
consists of representatives from the government and the
supervisory authorities in each Member State. As such, it is a
fairly large body. As a result, most of the harmonization work
tends to be done by the Contact Committee which is composed only
of representatives of the supervisory authorities. The tasks of
the Advisory Committee are set out in articles 2, 3, 6, 7 and 9.

The constitution of this committee does not hinder the initiative
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of the Commission in order to make propositions in the
harmonization process of the banking services. In this respect
the Commission can make proposals without taking into account the
opinion of the Advisory Committee. But, in spite of this
situation, there are some authors who demand a more independent
composition of the members of the Committee. For example, C.

Gavalda argues that: ..."si le principe de cette institution
parait justifié et opportun, les régles générales de
fontionnement prévues appellent une objection de principe. On
regrettera une "démission" de la Commission, qui n'a plus en la
matiére, l'initiative des réunions et de leur ordre du jour. Il
est regrettable que 1l'impulsion ne vienne plus de 1'échelon
européen, c'est a dire de la Commission ..." (52).

Article 12 states that the exchange of information between
supervisory authorities which is provided for by article 7(1) is
covered by the obligation of secrecy in para. /1/. However, this
article prohibits the use of such information for any purpose
other than the supervision of credit institutions. It cannot
therefore be passed on to the tax authorities, unless criminal
charges are involved. If we compare article 12(1) to article
11(6) we notice that the members of the Advisory Committee are

not formally bound by the obligation of professional secrecy.

This is contained in article 11(6): ..."The Advisory Committee's
discussions and the outcome thereof, shall be confidential except
when the Committee decides otherwise ...". The problems involved

in the implementation of this article could arise from the
divergence between the national legislations in the regulation

of "professional secrecy". In this sense there is a lack of a

"coordination measure" in article 12.
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Article 13 contains the right to appeal in court the
decisions (and lack of decisions) taken in respect of a credit
institutions. This is merely the consolidation of the principles
contained in articles 5, 6, 7, 8 and 9 of the Council Directive
25/2/1964 (53), which have a jurisprudential support in cases
Rutili, Santillo, Rover, Adoui and Pecasting (54).

The general recognition of the "right to appeal in Court
does not seem very convincing to some authors who prefer a more
detailed regulation of this right by the Directive. In this

respect C. Gavalda states: ..."L'efficacité&, la fiabilité des
recours organisés dans les divers Etats pourrait créer une
discrimination de facto trés sérieuse. Le principe du contrdle
affirmé& & l'article 13 risque d'étre, selon nous, une garantie
formelle, une coordination théorique en &gard 4 la disparité des
contrdles jurisdictionnels na-tionaux ..." (55). Similarly P.

Clarotti argues that: ..."le probléme s'est posé si ce recours
permettait d'avoir en plus du contrdle de la légalité des
differentes décisons, é&galement un contréle de 1l'opportunité.
Celd dépend du droit administratif des différents Etats membres
«.." (56).

In article 14 the time limit for bringing into force the
content of the Directive is fixed at 24 months from its
notification. In this respect the European Court condemned Italy
and Belgium for not bringing into force the Directive (57). In
case 301/81, Commission v Belgium, the Court took an interesting
position in points 11 and 13.