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Preface

The Florence Integration Through Law Series is the product of a research pro-
ject centered in the Law Department of the European University Institute, and
as such it reflects the research interests of the Department: itis a contextual ex-
amination of European legal developments in comparative perspective. In the
general introduction to the Series (published in Book One of this volume), we
explained fully the philosophy, methodology and scope of the Project. Here
we wish merely to recapitulate some of the principal themes in this volume and
to explain its relation to the entire Project.

The European Legal Integration Project set out to examine the role of law
in, and the legal impact of, integration in Europe, using the United States fed-
eral system as a comparative point of reference. The Project was conceived and
executed in two parts. In Part One (published in Volume I) a number of teams
of American and European scholars examined a wide range of legal techniques
and mechanisms for integration and undertook an overall general analysis of
law and integration. The first book of Volume I (““A Political, Legal, and Eco-
nomic Overview”) establishes the comparative and interdisciplinary context,
providing background studies on the political, legal and economic implications
of integration in Europe and America and including studies on other federal
systems (Australia, Canada, Germany and Switzerland) to add comparative
perspective. In this second book the contributors analyze the pre- and post-nor-
mative stages of the legal process, examining the decision-making and imple-
mentation problems, and the role of political and judical organs therein, and
describing the various forms of normative techniques available in a federal or
supranational context.

The third and final book of Volume I (“Forces and Potential for a European
Identity”) focusses on how the law can be harnessed to promote the govern-
mental or integrational objectives of union. It isolates for consideration some
substantive goals (foreign policy, free movement of goods and persons, human
rights protection and legal education), in order to elucidate the ways in which
law has been or can be used to promote substantive objectives. This approach
is more fully developed in the studies in Part Two of the Project which deals in
greater detail with substantive areas of federal/transnational policy and is
open-ended. To date monographs have been planned in the following five
areas: environmental protection, consumer protection, harmonization of
corporation law and capital markets, energy policy, and regional policy. It is
hoped that further studies may be undertaken in the future.

Florence, December 1984 MC, MS, JW.
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The Political Organs
and the Decision-Making Process
in the United States
and the European Community

SAMUEL KRrisLov*
Craus-DieTer EHLERMANN®* and JoserH WEILER**#¥*

I. Introduction

Comparing the political systems and the decision-making processes of the
European Community and the United States presents difficult conceptual and
practical problems.

The conceptual problem is easily stated. Whereas since the mid-1960’s legal
developments in the EC have exhibited trends following those evolved in more
sophisticated federal systems, in the forms of political institutions and deci-
sional processes there remains a wide, seemingly unbridgeable gap between the
two types of polities. To begin with, the EC was not conceived as, and is not
in practice, a national government. Second, we are dealing with systems of in-
stitutions at widely divergent stages of their evolution: one, a mature and high-
ly developed (though still evolving) entity; the other, still in the process of dis-
covering, inventing or stumbling toward basic modes of dealing with charac-
teristic problems. Finally, we must note that even insofar as political institu-
tions resemble those elsewhere, or even are consciously borrowed from anoth-
er system, the new setting in which they are placed makes and distorts them in-
to something different. The U.S. Senate was never a House of Lords, and the
European Court of Justice differs as much or more from the Supreme Court
of the U.S. as it resembles it. Comparisons between the world of the 1780’s
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and that of the 1980’s are a specialized, though not negligible, aspect of this
problem.

The practical-didactic problem is even more self-evident. Few political in-
stitutions and processes have attracted more scholarly attention than those of
the American form of government; and no venture in transnational integra-
tion has been subjected to such close scrutiny as the European Community. It
would indeed be all too easy to make of this study nothing more than a facile
comparison between incomparables — a potted version of American and Euro-
pean political scholarship for European and American audiences respectively.

How then have we tried to overcome these two problems? It is easier to ex-
plain first what we have not done: we have not tried to develop a systematic, is-
sue-by-issue comparison between the two sets of political institutions and deci-
sional processes. Not only would this be futile, but it would probably be rather
boring as well. Further, we have not even tried to present a single and evolving
thesis deriving from the comparative analysis. If such a unified view exists, it
has eluded us. Instead, we focus on a series of issues, methodological and sub-
stantive, the principal connection between them being in our view their central-
ity to an understanding of the political institutions and decisional processes.
This study certainly takes its cue from the title of the Project: European Inte-
gration in Light of the American Federal Experience. The emphasis is on Eu-
rope. Thus, for example, we present for the first time the interim results of an
empirical study of Community decision-making and analyze at some length
problems of implementation of Community policy in relation to decision-mak-
ing. The American experience is decidedly a background to these two compo-
nents.

At the same time, we have tried to play the differences between the two sys-
tems to our advantage. We imbed our analysis in both a theoretical and histori-
cal discussion in which we deal as best we can with the problems of trans-his-
torical and trans-cultural comparison, and in which we also recognize, at very
least, the dynamics of system change. Moreover, not only has the American
model provoked us to ask many questions about Europe, but we frequently
found ourselves questioning accepted wisdom about federations in general
and the U.S. in particular in the light of the European analysis. We sincerely
hope that both Europeans and Americans will find at least some modest new
insight into their respective systems.

Our discussion begins with a survey of the present state of so-called “inte-
gration theories” and concludes that, although the theories may have proven
to be inadequate, outdated, or just plain wrong, this fact may not only be in
some sense liberating but also may have little to do with the continuing integra-
tion process itself - although it may still not be clear just what is the nature of
the process set in motion by the creation of the European Communities.

In the second major component, we offer some comparative reflections on
the various institutions of governance in the two systems. In the interests of
keeping an already long text within a non-outrageous (or barely tolerable)
length, we have not attempted an exposition or flow chart of basic processes,
which are already obtainable in American government texts such as Burns and

B UV
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Peltason’s Government by the People' or EC manuals such as Roy Pryce’s The
Politics of the European Community;* furthermore, in reliance on other stud-
ies in these volumes,’ we have omitted a discussion of the court systems.

Following this conceptual reflection we include extensive and detailed, al-
beit preliminary, findings of an empirical study on Community decisional out-
put. The Community malaise has been encapsulated in the notion of lourdeur
- an alleged general slowdown in the Community decision-making processes.
Our investigations reveal the dangers of generalization. A Community mal-
aise no doubt exists, but its source may not be that most commonly indicated.
The empirical study leads us to reassess more positively not only the role of
the Commission but also of COREPER - for many, the true “culprit” respon-
sible for the alleged European weakness.

Although most political analysis of intra-Community processes has tended
to focus on policy-making, we feel that the post-decisional phase has been un-
justifiably neglected. We would suggest that the question of implementation
and application of policy, once adopted, is no less important, and that any ero-
sion of the acquis through non-implementation or wrongful application is as
dangerous to the Community as the failures of the decision-making process it-
self. We therefore devote considerable attention to the implementation prob-
lem. We try to give some indication of ways of identifying the problem, its
magnitude and some suggestions for tackling it. Naturally our contribution
can be considered as no more than a pilot study. We have not attempted to
present anything of similar scope for the U.S. since that material is both more
generally available,* and, in any event, original studies in that system would go
beyond the scope of the present effort.

Our study does not have conclusions in the classic sense of the word. In-
stead, we end with some general reflections on the two systems. We have not
solved the problem of comparing systems at different stages of development.
To our knowledge at least, political studies generally have not developed any
notion of political dynamics that would aid us in that venture. The least we can

' J-M. Burss & J.W. PeLtasoN, GoverRnMENT BY THE PeorLe (11th ed., New
York, Prentice-Hall, 1981).

2 R. Pryck, Tue Pourics ofF THE Eurorean CommuniTy (London, Butterworths,

1973).

See Jacobs & Karst, The “Federal™ Legal Order: The U.S.A. and Europe Compared

- A Juridical Perspective, supra this vol., Bk. 1; Cappelletti & Golay, The Judicial

Branch in the Federal and Transnational Union: Its Impact on Integration, infra this

book.

¢ See, eg., S. Krisrov, et al,, COMPLIANCE AND THE Law: A MuLTi-DiscipLINARY APp-
prROACH (Beverly Hills, Sage Publications, 1972); A. WiLpAvsky & J. L. PRESSMAN,
ImprLEMENTATION: HOW GREAT ExPECTATIONS IN WASHINGTON ARE DASHED IN OAK-
LAND; OR WHy IT’s AMAZING THAT FEDERAL PROGRAMS WORK AT ALL, THis BeinG
THE SAGA OF THE EcoNomIc DEVELOPMENT ADMINISTRATION As Torp To By Two Sym-
PATHETIC OBSERVERS WHO SEEK TO BuiLp MoraLs oN Ruinep Hores (2nd ed., Berke-
ley, U. Cal. P., 1979).

-
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claim for the exercise in comparison is that it forced us to ask questions other
scholars have not typically asked and, therefore, we hope it led us to some
atypical answers as well.

II. The Disintegration of Integration Theory

Sometimes even clichés prove false. The evolution of the European Commu-
nity is a case in point. It has developed along lines quite independent of theo-
ries, predictions or extrapolations, and is at the same time both an enormous
success and a palpable failure. Its future growth is problematic, and its contrac-
tion is possible. After two decades of dizzying economic achievements, at pres-
ent the most promising growth areas are political, where its record has been
much less impressive. While all its basic headquarters are housed in officially
temporary — or even peripatetically rotating — locations, sentiment for its per-
manence extends to the proposed establishment of an ineffable symbol of
sovereignty, the European passport. As Stuart Scheingold writes:

It is now clear that the original integrative goals are beyond the reach of the European
Community .. .. It does not seem to make much sense to continue asking whether, and
in what measure, each new development furthers the integrative process. But if we turn
away from what is, after all, the defining issue of integration studies, what questions are
we to pursue?

In the light of these deviations from theory, skeptics today question even
more than earlier the relevance of analogies based on the American experience.
Of course, in the 1950’s Max Beloff questioned any applicability of the U.S.
experience at all. Such a case is arguable, certainly, and to some even convinc-
ing. But we shall try to indicate the existence of some precedent even in the fit-
ful and uneven development in the American chronology. To this end, we
shall examine in rather great detail the contradictory development of Ameri-
can federalism, with its own unequal progress and more than occasional re-
treats. Rather than blindly assume parallels or superciliously reject them, we
shall explore the differences and analogies in some detail and with considera-
ble dispassion.

The major intellectual disillusion concerning EC development is hardly tied
to the question of historical parallelism. Rather, it is disquiet with the failure
of theoretical constructs to predict, outline, or in any way to resemble the
evolution that has occurred, and the thwarting of the earlier confident expec-
tations of experienced men of affairs. It is the failure-in-success, the complete-
ness of the cycle, the fact that form has not followed function, that puzzles,
perplexes and almost paralyzes the Community’s well-wishers.

The dominant approach, foreseeing a gradual unfolding of cooperation,
was set by visionary statesmen and down-to-earth theorists. The former saw

* Scheingold, The Community in Perspective, 440 ANNALs 156-57 (1978).
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step-by-step economic integration as a slow but sure road to more complete
European integration. Just as the Coal and Steel Community had led to the
more open-ended, integrative and governmental structures of the EEC, the fu-
ture would see new stages and new growth.

The academic theorists were equally sanguine, but in many ways restrained
by what they thought of as hard-headed appreciation of difficulties. They saw
their guru in David Mitrany, the international relations expert and world in-
tegration visionary, who had argued against wild expectations, but instead ad-
vocated concentration on specific international tasks. By isolating those re-
sponsibilities that could be best carried out internationally, and building upon
them, progress toward integration would be continuous with ultimate trans-
mutation into new dynamic types of governmental forms. The name he gave
to this approach was, appropriately enough, functionalism.®

The academic students of — and generally cheerleaders for — the EC accept-
ed the general notions of functionalism, but even they found this approach to
society-building naive. Writers like Haas, Lindberg and Scheingold’ suggest-
ed that government was not just a coral reef, built of little accretions of tasks
and requirements. Calling themselves neo-functionalists, they suggested that
it was necessary to isolate crucial functions and to secure the loyalties of stra-
tegic elites in order to transcend old boundaries and build new loyalties. Still
their approach was vulgar-Marxist — as they seemed to follow the old adage,
“get them by the pocketbook and their hearts and minds will follow.”

The integrationist critics of the functionalist approach saw all this as the fal-
lacy of the farmer who, having been able to lift a growing calf over several
weeks, was convinced he could ultimately lift a cow. Such writers as Alexan-
dre Marc, the French authority on federalism, suggested precisely because of
the /ack of analogy to the American experience, that partial steps toward inte-
gration — analogous to the Articles of Confederation stage in America (1781
to 1789) — were inappropriate. He called for immediate federalism, a true new
sovereignty.? This purist conception is, of course, not limited to Marc. A thin
stratum of intellectuals hold to such a dream. Even among them, however, few
believe the conditions for such a strong development have existed in Europe
or that the EEC pre-empted a greater unification. Rather, they would prefer
to avoid half-measures, which they see as inevitable failures, to preserve the
opportunity, when it should come, for a pristine and potent effort. Yet though
they may feel comfortable in their original criticism - and they certainly have
not become converts to neo-functionalism, which has to the contrary sus-

¢ See D. MiTraNY, A WORKING I’EACE SysTEM: AN ARGUMENT FOR THE FuNcTIONAL
DEvELOPMENT OF INTERNATIONAL ORGANIsATION (London, Royal Inst. of Int’l Aff.,
1943).

7 See, e.g, E.B. Haas, Tue UNiTING o Euvrore (London, Stevens, 1958); L. N.
LinpBerG, THE PovriticaL Dynamics ofF EurorEaAN Econowmic INTEGRATION (Stan-
ford, Stanford U.P., 1963); S. ScueincoLp, THE RuLe oF Law in EuROPEAN INTE-
GRATION — THE PATH OF THE SchuMaN Prax (New Haven, Yale U.P., 1965).

' A. Marc, L’EurorE DANS LE MONDE (Paris, Payot, 1965).
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tained significant losses — phenomena such as the vigor of intra-European eco-
nomic trade must surely excite their imaginations and fire their hopes.

The fact that economic success exceeded, in Emile Noél’s words, the EEC
Founders’ fondest hopes without concomitant political gains, while political
cooperation has flourished almost precisely when economic gain has faltered,
has been the source of bemusement.” It has done more; it has removed any con-
fidence in basic strategies and left European integration an uncharted area
with all the confusion and disconcertedness that such a task implies.

There are parallels, indeed, in American efforts to advance minorities, es-
pecially Blacks, into mainstream society. Analysts in the 1960’s had rather
quick and sovereign theories, extrapolations of simple notions of societal evo-
lution. The cure was related to the diagnosis of the malady, and hopes were
placed upon protection of voting rights, progress in education, protected en-
try into key positions in the job market, assertive protection of legal rights, de-
velopment of a stronger minority sub-community, or the buttressing of the
family social structure, to name only the most prominent of the proffered solu-
tions. It is clear that considerable social progress was made in the ensuing de-
cades, but none of the strategies that have led to progress has shown itself to
be seminal or singly able to provide the solutions for other problem areas. Con-
certed, but rather uncoordinated - and even random - efforts on all fronts
have proven necessary.

The puzzlement caused by failure of a model that anticipated a monotonic
relation between economic and political growth leads either to provocative
thinking or to areturn to simple formulas. So, for example, Andrew Shonfield
has suggested that integration of societies into a single government has never
taken place except in the aftermath of war.!® Again, such pro-corporation
writers as Peter Drucker or critical figures of corporate development such as
Thorstein Veblen or James Burnham, who have anticipated the subsuming of
political units by economic structures, have proven bad prophets, apparently
because political will and power are linked to economic potential, but are not
identical to it, and are sometimes remote from it. Political actualization and
remobilization seem to require acts of will and strokes of accomplishment,
even when times are ripe. (It is difficult to explain why the Depression produced
Hitler in Germany, Roosevelt in the U.S., Leon Blum in France and Stanley
Baldwin in Great Britain.) It is striking that Robert Nozick,'' attempting to ac-
count for the accretion of government in a simple philosophic sense, finds it
possible to build upon the notion of “the protective association,” which
formed to protect the rights of its members, must assert primacy of its rules on
others, and trades this need for extension of its services. That is to say, he de-
velops a political explanation of the emergence of the state without recourse

? Cf. E. NokL, WorkiNG TOGETHER: THE INsTiTUTIONS OF THE EUROPEAN COMMU-
NiTy (Luxembourg, Office for Off. Pubs. of the EC, 1979).

1© A. SHoNFIELD, EUROPE: JOURNEY TO AN UnkNown DestinaTion (London, Lane,
1973).

"' See R. Nozick, ANARCHY, STATE AND UToria (Oxford, Blackwell, 1974).
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to elaborate notions of economic or sociological causes or progressions. (No
doubt the proto-government protective association had to find resources, and
therefore economic and social conditions had to be ripe to permit develop-
ments, but they constitute the fertilization of the growth, not its seed.)

Historically it is clear that governmental units have developed as security
communities providing, above all, a shield from external threats. In that con-
text the generalization of Shonfield looms as telling. Governments do not gen-
erally fail, as Peters and Rose have recently reminded us,'? even when the mon-
ey is exhausted and they are insolvent; even political regimes can survive fiscal
disaster. The clear and usually decisive failure is on the battlefield, and the dis-
integration of nations, as well as their integration into empires or classic
states, have been decided there more often even than in coups or revolutions.
Obviously the great opportunity for the emergence of Europe as a security
community ended with De Gaulle’s surgical strike at Euratom; it is, in any
event, difficult to believe that the other nation-states involved would not have
moved to curtail Euratom’s power if De Gaulle had not.

The paradox of functionalist or neo-functionalist aspirations is, with this ex-
ample of Euratom, laid bare. The shell of the new order is gradually extended
and hardened while the compartments and walls of the old nation-states re-
main intact. The process of self-dissolution by old polities on a continuous
gradual basis requires an improbably fortuitous set of successes by the envelop-
ing community and considerable — and equally improbable - abnegation by
the old. Of course, the likelihood of governments surrendering sovereignty in
one gesture is even less probable, and this explains Shonfield’s essentially cor-
rect formulation.

History is not encouraging, though not totally devastating, to the function-
alist theory. There are instances of governmental institutions being subverted
and supplanted by economic structures, though in general these events oc-
curred in late Medieval or early Modern times. More recently, instances of eco-
nomic unification - e.g., the German Zollverein — have been halfway houses in
the absorption of small units into larger. It is a long time since such develop-
ments have occurred, and involving much smaller, less resourceful units than,
say, nineteenth century Prussia.!> It may well be that the era has passed when
such transmutations are possible.

Probably the most recent case of formation of a Union in which the primary
vehicle of integration was economic was Australia in 1897-1898. It came about
in the aftermath of the international financial crisis of 1892, and it was finan-
cial conditions that convinced New South Wales, the colony reluctant to join
the federation, to agree. However, in the background were two failed at-

12 See G. Peters & R. Rose, CAN GovernMEnT Go Bankrurr? (New York, Basic
Books, 1978).

13 See generally Frowein, Integration and the Federal Experience in Germany and
Switzerland, supra this vol., Bk. 1, at § IL.A; see also Keeton, The Zollverein and the
Common Market, in EncLisi Law AND THE ComMoN MARKET (Keeton & Schwarzen-
berger eds., London, Stevens, 1963).
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tempts at union based upon military threats, and a new threat posed by Japa-
nese successes in the area. Like the early U.S., the Australians had proto-insti-
tutions in place, especially the Federal Council, which coordinated foreign pol-
icy. Many of the distinct advantages to be discussed in Part 1II as advantages
enjoyed by the U.S. could be applied to this Union as well.

Most striking is that Australia and the U.S. provide examples of something
like a true Union rather rare in the history of integration. European history,
as Deutsch has noted,'* is the history of core-units (Prussia, White Russia,
Sardinia), which promote and achieve unification with different admixtures of
hegemony. The U.S. and Australia had no clear-cut core areas and the larger
units in the system were not identifiably promoters of the Union. In fact, larger
units may even have opposed the creation of a Union, as a threat to their own
hegemony.'

In short, if those federations do not provide a clear model for integration
- and we shall, in the next section, provide ample evidence they do not - then
neither does any other. If, in the absence of demonstrable theory (and theory
has failed to impress even the theorists), history is ignored too, then one travels
without light or strategy. Indeed, few see a charted course or an evolutionary
line clearly before them; Shonfield’s evocative title is of a Journey to An Un-
known Destination. Certainly the integrative processes which culminated in
the European nation-states seem much less apposite.

The decline of confident assertions about the proper model for integration
has, all the same, some curiously liberating consequences, not all of them
discouraging. The absence of a clear model, for one thing, makes ad hoc anal-
ogies more appropriate and justifiable. If one may not specify what are clear
analogies, less clear ones may be appropriate. To argue against the appropri-
ateness of a model is to suggest that a crucial variable is present in the model
from which the lesson is being drawn and not in the example to which it is ap-
plied, or vice versa. If, however, one does not know what is crucial, loose com-
parisons cannot be easily impeached. The American analogy has more, not
less, to say in historical, rather than in theoretical, comparisons. These suggest
themselves, together with caveats.

The tendency of many scholars to project the present day, highly sophisti-
cated American federalism upon the fragile structure of 1789 is a case in point.
The acceptance of textbook federalism as stated in theory is another. Without

4 See K. DeutscH, PoLimicaL CoMMUNITY AND THE NORTH ATLANTIC AREA: INTER-
NATIONAL ORGANIZATION IN THE LiIGHT ofF Historicar Exreriexce (Princeton,
Princeton U.P., 1968).

¥ Clearly New South Wales was the Australian holdout. Some historians suggest
New York and Virginia acted analogously. But it is hard to project driving force to
a delegation seldom in attendance at the Convention. And Crosskey and Jeffrey
present interesting evidence that Virginia was a reluctant reformer, and that its An-
napolis Convention call was intended to preclude stronger national moves and was
outwitted in having it lead to the Philadelphia call. See W. Crosskey & W. JEFFREY,
Povrmics axp THE ConsTrruTioN IN THE HisTory of THE UNiTep StaTES (Chicago, U.
Chi. P., 1981).
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a realization both that barely disguised and ingenious levies on interstate com-
merce persist, and that evasions of such decisions as those against school segre-
gation or against public support of religious education are quite common, one
projects a dream legal order rather than the imperfect one which exists, and
which ironically enough may well have better chances of meeting its citizens’
needs precisely because of its inability to implement all of its policies with preci-
sion.

Above all, we must realize that even the nominal, legally-defined relations
may vary over time, and even in the same time in differing geographic areas
or legal domains. Marshall’s powerfully flowing decision in Gibbons v.
Ogden'® sustained an expansive national power to regulate interstate com-
merce. Yet the same hand wrote Willson v. The Black-Bird Creek Marsh Co.,"”
a murky and unclear opinion which permitted ill-defined incursions by the
states precisely on interstate commerce.

The variety of behavior these decisions encompass also is parallelled by
change in official doctrine and actual operations reflecting political realities
of different eras. Would reasonable people have projected the governmental
structure of the U.S. in 1985 from its arrangements in 1830? And an even more
difficult question, cast in the same mold: What can one project from the EC
of 1985 to the future?

III. Divergence and Its Lessons

Before we focus more carefully on the specific institutions and processes which
characterize the European Community and the American Union, it is wise that
we first signal some of the impressive differences in the relationships between
the constituent members of the two systems. These differences are so obvious
that it might appear that restatement of them is not necessary. Nevertheless,
a sketch of those differences may provide a sound background for further ex-
ploration even of their similarities.

A. Pre-Formation: Unity v. Competition

A striking difference is that the American Union pre-dates the Constitution
and the formalities of coordination. The ultimate expression of this truth is the
Sutherland doctrine, developed by Justice Sutherland while still a United
States Senator.' The essence of the argument — which goes well beyond any-
thing Webster may have said in debates prior to the Civil War, or Marshall in
any of his opinions — is that the foreign policy and defense policy aspects of

16 22 U.S. (9 Wheat.) 1 (1824).

1727 U.S. (2 Pet.) 245 (1829).

'® See Lofgren, United States v. Curtiss-Wright Corporation: An Historical Reassess-
ment, 83 YALe L. J. 1 (1973).
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the American system were not conferred by the Constitution, but pre-existed
in the relationships between the colonies. Sutherland distinguished between
domestic authority (which was clearly exercised by the individual entities dur-
ing the colonial period and under the Articles of Confederation, and then was
transferred to the national government partly by the Articles and partly by the
Constitution), as opposed to foreign policy and defense authority which was
never exercised by the colonies individually or by the separate states. Rather,
both aspects of policy in British North America were exercised first by the
Crown and then by the Continental Congress. Thus they were inherently func-
tions of the government set up by the Articles of Confederation and its succes-
sor regime, the United States as we now know it. The thesis then asserts that it
is not the Constitution but the continuity in the exercise of powers that defines
the domain of national foreign policy and defense policy.

At this point we need not be concerned with the validity of this view as a
legal argument. The courts have never quite accepted it, and it exaggerates the
empirical facts although certainly capturing the essence of them. Certainly
during both the Revolutionary period and during the years of the Articles the
colonies and the states ventured into domains that clearly required exercises
in both foreign and defense policy. It is very clear from the text of the Con-
stitution that such separatist ventures were frowned upon and therefore the
document is replete with prohibitions against international agreements, and
denying states the right to grant letters of marque and reprisal, to secure a mo-
nopoly for the Federal Government in a domain that all conceded was essen-
tially its primary, and some thought its exclusive task.'"” Such recognition is
slightly different from the Sutherland argument in that it also implies that
some state activity in the defense area already existed. Indeed, it appears that
next to the large number of prohibitions against exercise of interstate discrimi-
nation, and the emission of currency, the Founding Fathers were most con-
cerned about state exercise of security measures. If such exercises did not exist
it would not have been necessary to prohibit them, and history shows that this
deductive logic is legitimate. Nevertheless actual exercises of a security power
were relatively minor ones and Sutherland’s contention that the colonies and/
or states had never operated as individual autonomous entities is a correct
one. Some degree of union was co-extensive with any independence of the col-
onies.

In contrast, it is not too much to argue that the greatest efforts for unity
in the European context occurred only in response to a challenge from one
of the present constituent members. Not only did all of the ten members indi-
vidually exercise all of the “sovereign” powers of defense and foreign policy,
but historically it was against the Germans or the French that they were to
pool major efforts. The legacy of peaceful cooperation and joint pursuit of
commercial ventures is a relatively brief one, post-World War II, propelled by

19 See Stein, Towards a European Foreign Policy? The European Foreign Affairs Sys-
tem from the Perspective of the United States Constitution, infra this vol., Bk. 3, at § II.
Bint35.
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American emphasis in a time of emergency, and of limited scope. Thus, while
there is a history of progression and success in the European Union, this is not
only detracted from by the failure of proposals for the European Defence
Community and the European Political Community but is for all its great suc-
cess rather less than an effort to exercise truly governmental powers of a wide
and ranging scope. Euratom, a remnant of the earlier more ambitious plans,
could have come much closer in concept to creating a security community and
this program was not only largely scuttled but has remained almost moribund
to this day.

B. Constitution v. Treaty Between States

We may also note significant differences in the documents creating the two
communities. In a superficial sense the Treaty of Rome represents a second
stage of development, just as the U.S. Constitution represents an improvement
on the Articles of Confederation. But these similarities are most limited. By
and large the Treaty of Rome evokes the European Coal and Steel Community
structure and is, despite being a traité cadre, a painstakingly detailed, profusely
hammered-out international pact. The Constitution of 1789, on the other
hand, is very clearly a more flexible and adaptive instrument, and quite strik-
ingly different from its predecessor. We may note several very significant dif-
ferences between the two American documents that illustrate that these did
not just mark incremental stages in the development of the Union but sig-
nalled transformation of the institutions being created. For example, the re-
moval of the Articles of Confederation single-state veto of legislation wasa great
step forward in the structuring of the central government, as was elimination
of the wording used in the Articles that the central government could only
take action that was “absolutely necessary” to carry out its powers. Even the
Bill of Rights provision that limited national power to matters delegatedto the
national authority - the tenth amendment - deliberately omitted the term “ex-
pressly delegated” used in the Articles, after continuous debate and with obvi-
ous understanding on the part of the drafters. Thus while opponents of the
Constitution were able to force some return to the earlier attitudes of exposi-
tion there is clear and overwhelming evidence that Marshall was correct when
he suggested that what was being created by the Founders was “a constitution
intended to endure for ages to come, and consequently to be adapted to the
various crises of human affairs.”’?° There were unmistakable efforts to make it
what has been called a “living document,” destined to evolve as its institutions
developed. A new type of union was being invented.

In contrast, the treaty creating the European Economic Community was
just that — a treaty. We must not, of course, be too finicky on this point. As
has been suggested, what was created by the Treaty is unmistakably also
something more than a Zollverein. There is some movement in the joints of

2 McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819).
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the Treaty, permitting interpretation and institutional evolution. As in the
U.S., agencies not provided for in so many words by the founding document
have been added to the governmental operation, and few would argue that this
practice raises serious questions of legality. The emergence of the European
Council does not create any constitutional crisis, though one might under-
standably prefer to articulate more fully its purpose and bring it within the or-
bit of other institutional patterns. But clearly it represents an evolutionary
movement of the sort represented by the emergence of the Cabinet in Britain
or party government in the North American system.

Nevertheless, there are sharp differences in the potential for amendment
and evolution in the two documents. The very length and specificity of the Eu-
ropean document compounds the fact that it is a treaty requiring unanimous
approval for change. These factors make it quite different from a document
that allows changes to be made in it only with the support of a large majority
of its constituent members, and that offers many more possibilities for its inter-
pretation not only by the courts but also by the political institutions involved.

If one examines the amendments made to the U.S. Constitution in the
decade-and-a-half immediately following its adoption — the great Bill of
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