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Abstract 

The argument that the Court of Justice of the European Union (CJEU) is important in the 

development of European Union law has been present in legal and political science research 

for years. At the same time, some under-researched questions remain. Among those is the 

CJEU’s impact on the lawmaking process at the EU level and the way the development of EU 

law steers the case law in response. Further, the theoretical implications of any such 

‘horizontal’ interaction remain under-explored, especially since the major theories in this area 

tend to see the Court’s relationship with the lawmakers (both the member states in their role 

as Treaty-makers and the EU legislature) in conflictual rather than complementary terms.  

This thesis analyses the role of the CJEU in constructing EU level social policy and proposes 

to conceptualise the relationship between the CJEU and lawmakers in a novel way.  

First, this thesis explores the interaction between the Court and the Union lawmakers, how 

this interaction operates in practice and whether there is an overlap between what the Court 

and Union lawmakers are occupied with. By using both large scale process tracing and a 

detailed case study method, I show that there is a remarkable (but not omnipresent) degree of 

interaction between the CJEU and the lawmakers at various levels. Second, I consider what 

my results mean for the constitutional understanding of the CJEU’s role and its relationship 

with the lawmakers. I argue in favour of adopting a modified version of the theory of 

constitutional dialogue in order to better accommodate the actual nature of the CJEU’s 

relationship with the lawmakers and in order to facilitate the interaction from the specific 

standpoint of the CJEU. In the last part of my thesis, I explore how this interaction could be 

turned into a conscious, coordinated process – the coordinated construction of EU social 

policy law. 
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INTRODUCTION 

 Exploring the CJEU’s role in the construction of EU social policy 

 

The research question and objectives 

 

The idea that the CJEU will be important for the development of EU law was expressed early 

on. Already in 1957, an American lawyer, Donald Swatland, suggested to the head of the 

Commission’s Legal Services, Michel Gaudet that the Court should develop principles that 

will become the law of the Community.
1
 In his response Gaudet pledged that the Commission 

would not (only) attempt to win particular cases, but would bring cases before the Court in 

order to develop the jurisprudence and to lay down gradually the law of the Community.
2
 

With that, the potential of the CJEU to serve as a forum for constructing EU law was 

recognised. 

Since 1957, there have been countless examples illustrating the Court’s involvement in the 

development of EU law. To give just one, after the EU legislature had adopted the Working 

Time Directive in 1993
3
, the Court started to receive cases focused on the measure. One such 

case - Simap
4
 - raised a question not addressed during the negotiations within the legislature - 

a question whether time spent ‘on-call’
5
 has to be counted as ‘working time’ according to the 

Working Time Directive.
6
 The Court ruled that it was.

7
 This finding triggered significant 

objections from various sides
8
, objections that form part of the reason behind repeated (but 

failed) attempts to revise the Directive.
9
 Initially, the Court repeatedly confirmed this 

                                                           
1
 Julie Bailleux, ‘Correspondence between Michel Gaudet and Donald Swatland’ (2013) 50  CMLR 359, 369-

370. 
2
 ibid 372. 

3
 Council Directive 93/104/EC of 23 November 1993 concerning certain aspects of the organization of working 

time [1993] OJ L307/18 (WTD 1993). 
4
 Case C-303/98 Simap [2000] ECLI:EU:C:2000:528. 

5
 On-call time refers to time when worker is required to remain on the employer’s premises in case s/he is 

needed.  
6
 Before the CJEU only the European Committee of Social Rights (EESC) and the Commission had mentioned 

the on-call time issue. While the EESC questioned whether this aspect should not be regulated, the Commission 

stated that it is for the national level to deal with (EESC Opinion on the proposal for a Council Directive 

concerning certain aspects of the organization of working time [1991] OJ 91/C 60/26; Commission White paper 

on Sectors and Activities Excluded from the Working Time Directive [1997], COM (97)334 final, para 64). 
7
 Simap (n 4) [52].  

8
 For a good summary of the initial backlash see Dorte Sindbjerg Martinsen, An Ever More Powerful Court? The 

Political Constraints of Legal Integration in the European Union (OUP  2015), 110-112. 
9
 Commission Proposal for a Directive of the European Parliament and of the Council amending Directive 

2003/88/EC concerning certain aspects of the organisation of working time [2004] COM/2004/0607 final and 

Commission’s Amended proposal for a Directive of the European Parliament and of the Council amending 
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interpretation,
10

 until in the 2007 decision of Del Cerro Alonso
11

 it significantly limited the 

consequences of its - by then well-established - case law by ruling that the calculation of pay 

for on-call time remained a matter to be determined entirely at the national level.
12

 This ‘on-

call time’ example illustrates how the CJEU can participate in the development of Union law 

and also how its participation plays a role in the bigger picture of the interaction between 

judicial and lawmaking processes at the Union level. 

At the same time the extent of judicial influence, and especially the consequences of case law, 

on both the process of lawmaking at the Union level and the substantial outcomes or status 

quo of EU law remain under-explored, although there are recent exceptions.
13

 

This project looks at the interaction between the Court and Union lawmakers, at how this 

interaction operates in practice and whether there is an overlap between matters the Court and 

Union lawmakers are occupied with. I assess, first, what is the role of the CJEU in the area of 

social policy from the perspective of its interaction with the Treaty-makers and the legislature. 

Second, I look at whether the findings enrich understanding of the Court’s role and its 

interaction with Union lawmakers in the process of constructing social policy, and if yes, then 

how? Finally I look at how this interaction could be understood in the light of broader 

constitutional theory insights, especially in the light of the theory of constitutional dialogue.  

Initially my interest was triggered by an eagerness to find out what actually happens with EU 

law at the Union level after it has been interpreted by the CJEU and, more specifically, 

whether the case law can or cannot trigger responses by lawmakers at this level, and what 

types of responses it triggers.  

One could imagine that the CJEU could inspire Treaty amendments or amendments to 

secondary law; its interpretation could also clarify the content of the existing constitutional or 

legislative measures. After the CJEU has decided a case the status quo could remain the same 

or the case law could trigger some kind of reaction from either the member states in their 

capacity to amend the Treaties or the legislature who could adopt EU secondary law measures 

that might affect the interpretation of EU law previously adopted by the Court. At the same 

                                                                                                                                                                                     
Directive 2003/88/EC concerning certain aspects of the organisation of working time [2005] COM/2005/0246 

final. 
10

 Case C-151/02 Jaeger [2003] ECLI:EU:C:2003:437 [49, 71]; Case C-241/99 CIG [2001] 

ECLI:EU:C:2001:371; Case C-173/99 BECTU [2001] ECLI:EU:C:2001:356. 
11

 Case C-307/05 Del Cerro Alonso [2007] ECLI:EU:C:2007:509.  
12

 ibid [45]. 
13

 E.g. Sindbjerg Martinsen (n 8), Gareth Davies, ‘The European Union legislature as an agent of the European 

Court of Justice’ (2016) 54 JCMS 846. 
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time one could imagine attempts at legislative change that fail; however, these attempts, in 

turn, might find an echo within the Court and the concerns expressed there could take root in 

the following case law.  

This thesis aims at advancing the understanding of the role of the CJEU in the lawmaking 

process at the Union level, to go beyond associating the CJEU’s role solely with its case law, 

and to explore the detailed synergies between the CJEU and its interlocutors at the EU level. 

 

Terminology 

 

With ‘lawmaking’ at the EU level I describe the processes of adopting either EU primary or 

secondary law. I exclude soft law (quasi-legal) measures. Even though it would, admittedly, 

be interesting to explore whether the CJEU has any impact on the soft law procedures at the 

EU level and how and whether these instruments come before the Court, it remains beyond 

the scope of this project. 

Under the concept of ‘EU law’ I understand both EU primary and secondary law
14

 where 

primary law is constituted by the Treaties
15

, including accessory documents like protocols, 

and Charter, and secondary law has been adopted on the legal bases found in the Treaties 

pursuant to the powers conferred by Article 288 TFEU. I exclude non-legislative measures 

(measures that lack binding legal force such as recommendations and opinions). 

The concept of ‘lawmakers’ is used to refer to both the Treaty-makers and legislature. 

The concept of ‘Treaty-makers’ describes the member states in their power to amend the 

Treaties (primary EU law). 

With the concept of ‘legislature’ I describe the EU level institutional entities empowered to 

adopt legislative measures. Depending on the applicable legal basis, these powers in the strict 

sense lie with either the Council or both the Council and the European Parliament. However, 

                                                           
14

 ‘Primary law consists of the legal norms that are contained in the Treaties and accessory documents such as 

the protocols and accession treaties. Secondary law concerns the legal norms that derive from the 

abovementioned documents and which are contained in the decisions taken by the European institutions 

pursuant to the powers that the Treaties have conferred upon them’ (Roger Blanpain, European Labour Law 

(Kluwer Law International, 14th edn, 2014), 127). 
15

 Treaty on European Union (consolidated version), [2016] OJ C 202/13 (TEU), Treaty on the Functioning of 

the European Union [2016] OJ C 202/47 (TFEU) and the preceding Treaties.  
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due to the extensive roles played by the Commission and the European Social partners (within 

the area of social policy)
16

, I include them in the broader understanding of the legislature. 

The ‘actors’ are the institutional actors directly participating in the traditional lawmaking 

processes of the EU – member states in the context of primary EU law and the institutions 

constituting the legislature. Where necessary for informative reasons, I also include input 

from other EU-level stakeholders
17

. 

 

The scope of inquiry 

 

The scope of the project has its limits. First, I have chosen the area of social policy as the field 

in which to empirically assess the interaction between the Court and the lawmakers. Second, 

the inquiry is limited by the approach I have chosen. 

The social policy area is one of the most diverse areas of EU law. It often crosses other areas 

of EU law (e.g. the internal market) and it has the potential to represent a wide range of 

scenarios for the interaction between the CJEU and the lawmakers. It is also an area whose 

assessment would not be complete without the Court’s case law.
18

 To give just few examples: 

the equal pay between men and women gained a completely new momentum after Defrenne 

(No 2),
19

 the Working Time Directive obtained a new meaning once the Court considered it to 

be underpinned by the social objectives as opposed to job creation and reducing 

unemployment
20

, the prohibition to discriminate based on age gained a considerable bite 

thanks to Mangold
21

 and so on.  

Social policy is a suitable area for exploring the relationship between the CJEU and the Union 

lawmakers. First, it is one of the most dynamic areas of Union law. While at the inception of 

the Community there was barely a trace of any social provisions
22

, what we have today is 

                                                           
16

 Since the entry into force of the Treaty of Lisbon ([2007] OJ C 306/1) national parliaments can also play a 

direct role in the legislative process under the so-called ‘yellow card procedure’ (regulated in Protocol No 1 On 

the role of national parliaments in the European Union, TFEU (n 15). 
17

 For example, the European Social partners or, if applicable, even national parliaments. 
18

 Catherine Barnard, ‘EC Social Policy’, in Craig and de Burca (eds), The Evolution of EU Law (OUP, 1999), 

479-516, 662. 
19

 Judgment of 8 April 1976, Defrenne / SABENA [1976] ECLI:EU:C:1976:56 . 
20

 Barnard (n 18), 653; Case C-84/94 United Kingdom v Council [1996] ECLI:EU:C:1996:431 [15]; BECTU 

(n 10) [59]. 
21

 Case C-144/04 Mangold [2005] ECLI:EU:C:2005:709. 
22

 The only traces of social provisions found in the Treaty of Rome (Treaty establishing the European Economic 

Community [1957]) were, first, Articles 117 and 118 EEC (now Articles 151 and 153 TFEU), and second, 

Article 119 EEC (now Article 157 TFEU). However, even at their most progressive interpretation these 
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comparatively very impressive. Second, the area of social policy comprises a wide range of 

matters (e.g. the posting of workers, working time, and cross-border health care). This broader 

horizontal reach means that it might be potentially more representative for various scenarios 

of interaction. Third, the social policy acquis comprises a vast amount of cases involving 

different enough sources and levels of EU law (directives, regulations and Treaty provisions). 

Fourth, the Court’s role in the process of lawmaking has not been much explored in this area 

beyond separate aspects and one very recent broader study.
23

 Finally, in spite of ‘controversy’ 

being a relative term, this area has been characterised by more tensions than many others.
24

 

This “controversy” and also “sensitivity” of social policy means that one could expect to find 

some of the most extreme examples of interaction as well as everything ‘in-between’. 

There are various ways that one could look at the social policy acquis at the EU level. While 

there is an identifiable body of law that could be described as ‘labour law’ or ‘social’ policy, 

its coverage is far from comprehensive.
25

 To define the ‘social policy acquis’ one could take a 

very narrow approach and look only at the part of the Treaty entitled “Social policy” and 

secondary measures adopted on the legal bases that can be found there. Or, one could take a 

very broad approach covering everything that potentially seeks to promote the common good 

by protecting and assisting weaker members of society (workers, the unemployed, the 

disabled, the elderly, migrants and so on) at the EU level. That would entail looking for social 

policy threads across all areas covered by the Treaties and the corresponding body of EU 

secondary law. 

As explained in more detail in Chapter II, I have chosen a middle ground whereby I use the 

term ‘social policy’ to cover a wide range of policies at the level of the Treaties and EU 

secondary law but exclude some areas that would either require separate analysis or which are 

of a different nature than the areas I do analyse. Such a choice allows me to get meaningful 

results, while not making the project impossible. 

                                                                                                                                                                                     
provisions were ‘hardly a blueprint for the development of EU employment law, let alone an EU employment 

law’ (Barnard (n 18) 645). 
23

 Examples of more specific studies include: Michael Dougan, ‘Judicial Activism or Constitutional Interaction? 

Policymaking by the ECJ in the Field of Union Citizenship’, in Micklitz and de Witte (eds.), The European 

Court of Justice and the Autonomy of the Member States (Intersentia, 2011); Phil Syrpis and Tonia Novitz, 

‘Economic and social rights in conflict: Political and judicial approaches to their reconciliation’ (2008) 33 ELR 

411; Vassilis Hatzopoulos, ‘A (more) social Europe: A political crossroad or a legal one-way? Dialogues 

between Luxembourg and Lisbon’, (2005) 42 CMLR 411. For a recent exception, please see Sindbjerg 

Martinsen (n 8). 
24

 In this context, Martinsen has recently argued that the EU employment law is a field marked by an inherent 

tension between social considerations and internal market dynamics (Dorte Sindbjerg Martinsen, ‘Employment 

law’ in Gerda Falkner, The EU’s Decision Traps: Comparing Policies (OUP, 2011), 4). 
25

 Barnard (n 18) 641. 
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I have mapped the area of social policy acquis according to the European Commission’s own 

overview.
26

 I have included inter alia the social security of migrant workers, the Social Policy 

Chapter (working time, obligation to inform employees, European Works Council, parental 

leave, sex equality acquis and other matters), education, the general employment regulatory 

system at the EU level, the non-discrimination acquis and also some sectorial social 

protection initiatives. 

For the micro level analysis, I have included four in-depth studies of the interaction between 

the Court and the lawmakers in four different situations: the aftermath of Viking and Laval 

(the right to collective action and the posting of workers), working time, the aftermath of 

Mangold (the prohibition to discriminate based on age), and parental leave. As explained in 

Chapter III below, these fields are chosen because they represent different constellations of 

the aspects structuring the relationship between the Court and lawmakers, and their choice in 

part originates in my findings in Chapter II. 

The area of social policy could serve as a platform for testing different understandings of the 

CJEU implied by a whole set of theories: judicialization
27

, joint decision traps
28

, the Court as 

‘European integrator’
29

, judicial activism
30

 and others. On a theory-testing level the study 

draws on the legal and political science theories surrounding the CJEU and attempts to test 

them in the light of my findings with the aim of contributing to the better understanding of the 

role of the CJEU as such and to identify the implications of my findings for EU judicial 

politics and EU constitutional and institutional law more generally. The main theories are 

looked at in Chapter I and analysed in the light of the findings in Chapter IV. 

There are various ways the CJEU’s impact on lawmaking could be assessed. One could 

include the national level in the analysis. In fact, the argument that national actors such as 

national courts are the most important interlocutors of the CJEU has been famously made by 

                                                           
26

 Commission staff working document ‘The EU social acquis’ accompanying the Commission Communication 

to the European Parliament, the Council, the European Economic and Social Committee and the Committee of 

the Regions on launching a consultation on an European Pillar of Social Rights [2016] SWD/2016/050 final. 
27

 Alec Stone Sweet, ‘The European Court of Justice and the judicialization of EU governance’ (2010) Living 

Reviews in EU Governance 2. 
28

 Gerda Falkner, The EU’s Decision Traps: Comparing Policies (OUP, 2011). 
29

 Maurice Lagrange, ‘The court of justice as a factor in European integration’ (1966-1967) 15 The American 

Journal of Comparative Law 709. 
30

 Hjalte Rasmussen, On Law and Policy in the European Court of Justice (Martinus Nijhoff Publishers, 1986); 

Henri de Waele, Anna von der Vleuten, ‘Judicial Activism in the European Court of Justice – the case of LGBT 

rights’ 19 Michigan State Journal of International Law 639; Oreste Pollicino, ‘Legal Reasoning of the Court of 

Justice in the Context of the Principle of Equality Between Judicial Activism and Self-Restraint’ 5 German Law 

Journal  283; Mark Dawson, Bruno de Witte, Elise Muir, Judicial Activism at the European Court of Justice 

(Edward Elgar Publishing Limited, 2013) and others. 
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Joseph Weiler.
31

 One could also look at the CJEU’s interaction with stakeholders such as 

NGOs, social partners and public interest organisations, since they undoubtedly influence 

what happens with EU law.
32

 These, however, are not the approaches I take.  

Instead I separate the supranational level and look at the CJEU’s impact upon the lawmaking 

taking place there, and only in the context of the Court’s relationship with lawmakers. The 

rationale behind this choice lies in the author-power of both the Treaty-makers and EU 

legislature that allows them to potentially interact with the CJEU ‘on the same level’ and to 

potentially influence its palette of choices by amending the Treaties or adopting EU 

secondary law that later becomes the basis for the Court’s future decisions.
33

  

My analysis focuses on the three lawmaking ‘forums’ or ‘avenues’ at the supranational level
34

 

– judicial, Treaty-making and legislative. These avenues are those where EU law has 

traditionally
35

 been developed. While the argument could be made that the CJEU affects also 

other avenues where EU law plays an important role, those remain beyond the scope of this 

study.
36

  

Exploring the ‘EU level’ separately might better understanding of the CJEU’s supranational 

role as far as the lawmaking processes at the EU level are concerned. While national 

interlocutors such as the national courts necessarily exert a lot of influence on the CJEU, they 

are numerous and uncoordinated across borders, and thus might inevitably be divided. Only 

few salient national courts exert significant influence on the CJEU (such as the German 

Federal Constitutional Court
37

).  

EU level institutional actors are, in contrast, repeat players. They regularly appear before the 

CJEU and can play a key role in giving trans-national effects to its rulings. While national 

actors are numerous and diffuse, actors at the EU level are, in comparison, few and 

concentrated. In addition, in spite of the close interaction between the EU and the national 
                                                           
31

 Joseph Weiler, ‘A Quiet Revolution. The European Court of Justice and Its Interlocutors’, 26 Comparative 

Political Studies 510. 
32

 See in this context Karen J. Alter, The European Court’s Political Power: Selected Essays (OUP, 2009); Lisa 

Conant, Justice Contained: Law and Politics in the European Union (Cornell University Press, 2002). 
33

 See Article 267 TFEU. 
34

 I use the term “avenue” instead of a “process” since the former implies and emphasises the idea of a place, a 

forum, an arena where EU law develops rather than merely a procedure. 
35

 In more recent years an increasing amount of EU employment law is being produced via soft law methods and 

also at the inter-governmental level, as the Eurocrisis experience aptly illustrates. These avenues, however, 

remain beyond the scope of my analysis. 
36

 Among such avenues one could include, for example, national legislatures, national constitutional courts, 

international law forums and so on.  
37

 See e.g. Arthur Dyevre, ‘The German Federal Constitutional Court and European Judicial Politics’ (2011) 34 

West European Politics 346; Justin Collings, ‘Epilogue’ in Democracy’s Guardians: A History of the German 

Federal Constitutional Court 1951-2001 (OUP, 2016), 291-307. 
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level, EU lawmaking still inevitably happens at the EU level; therefore, if there are any 

unsatisfying aspects of the Court’s work or of the work of the EU legislature, they should be 

primarily addressed at the supranational level, especially since the doctrines of direct effect 

and supremacy combined mean that the body of EU law is impregnable for the national 

legislature. This point forms one of the background factors necessitating this research. 

 

Research approach, methodology and sources 

 

In the empirical part of this thesis, I first use large scale process tracing at two levels (what I 

call macro and intermediate) in order to estimate and assess, first, the amount of activity from 

the side of the lawmakers and from the side of the Court focusing on the same Treaty 

provisions or secondary law measures, and second, the amount of interaction on the same 

subject matters, in terms of continuous interpretation and amendments of the same provisions 

of primary and secondary law (at the level of individual Articles) by the Court and the Treaty 

makers (in Chapter II). 

Second, I use the case study method and detailed (micro level) process tracing where four 

“cases”
38

 within the area of social policy are analysed in detail in Chapter III. These cases are 

explored over an extensive period of time during which I follow the events taking place in the 

judicial, Treaty-making and legislative context. This part involves analysis of mainly primary 

sources – case law and policy documents. However, in the context of the case studies I also 

draw on the relevant supporting literature that at times provides context, and at times 

challenges my own interpretation of the case law.  

In Chapters I and IV, I draw almost solely on secondary sources. In Chapter IV I analyse and, 

in part, reconstruct the understanding of the interaction between the Court and lawmakers at 

the Union level. To an extent I draw on United States and Canadian literature focussing on the 

theories of coordinated construction and constitutional dialogues, and hence I use some 

aspects of comparative law methodology. At the same time the study is throughout 

underpinned by doctrinal research and an analysis of a wide range of secondary sources and 

an ever-growing body of literature. 

Generally, my approach is informed by the new institutionalist perspectives that afford a 

greater role to the normative framework (institutions). I use traces of all three kinds of ‘new 

                                                           
38

 Viking and Laval aftermath, working time, Mangold aftermath, and parental leave. 
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institutionalism’
39

 and in fact this research could be seen as forming part of the works 

attempting to combine their ‘individual’ elements. In accordance with the historical 

institutionalism I take time and path-dependency seriously. From rational choice 

institutionalism comes my emphasis on the preferences of the institutional actors (understood 

as the sum of the preferences of their constituting actors), and the assessment of how their 

preferences lead to their choices in the light of constraints they face. From sociological 

institutionalism I take the idea that routines might matter and, accordingly, I attempt to be 

sensitive to the traditional practices that might affect the actions of institutional actors (for 

example, the practice of the Commission to submit its position in all cases pending before the 

CJEU). 

 

Structure 

 

The project is carried out in two parts. The first part is empirical and explores how the case 

law affects the lawmaking at the EU level and how this lawmaking affects the case law. The 

second part is normative and analyses the Court’s role in the light of the findings of the first 

part and argues for a paradigm shift in the understanding of Court’s interaction with both 

Treaty-makers and the legislature. In the light of my findings I make the case for the 

recognition and fostering of the coordinated construction of social policy at the EU level. 

The first Chapter sets the background and constructs the underlying analytical framework for 

the empirical part. It starts by recounting the institutional actors relevant for my analysis and 

introducing the three avenues (processes) – Treaty making, legislative, and judicial – that 

underpin and structure my analysis in the next two Chapters. This part deals with the rules of 

the game. Second, I identify the prevailing trends or approaches in how the Court’s 

relationship with EU lawmakers has been conceptualised until now. Finally, I construct the 

possible scenarios and models of interaction between the Court and lawmakers in order to set 

out the underlying structure of my empirical part. The structural framework established in 

Chapter I serves as the basis for the analysis in Chapters II and III.  

The empirical assessment of the Court’s interaction with lawmakers is carried out in 

Chapters II and III. Overall, I structure my assessment in three levels. First, we could imagine 

a situation where the Court does not decide any cases concerning a specific Treaty provision 

                                                           
39

 See Peter A. Hall, Rosemary C. R. Taylor, ‘Political Science and the Three New Institutionalisms’ (1996) 

XLIV Political Studies, 936. 
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or a secondary law measure, or in contrast, decides many. At this, that I call “macro level”, I 

plan to identify those areas of social policy law both at the level of the Treaties and at the 

level of EU secondary law where the Court has, or in contrast, has not been involved. This 

level of analysis allows identifying where the Court plays any role at all. 

Mostly, however, I am interested in situations where the Court actually does engage with 

either the Treaties or EU secondary law and how this engagement happens. The next two 

levels of analysis look closer, therefore, at the areas where there has been interaction at the 

macro level. 

At the second (“intermediate”) level of analysis, I assess whether the Court and the 

lawmakers have continuously interpreted and amended the same set of articles over time. We 

could, for example, imagine a situation where the legislature keeps amending a certain set of 

articles in a Directive, but the Court keeps interpreting another set. While both have been 

active, there is no overlap in substance and thus there is no actual interaction at the 

intermediate level. In contrast, there might be cases where the Court and the lawmakers have, 

perhaps even repeatedly, interpreted and amended the same individual article of a Directive. 

In such cases there is an interaction at the intermediate level.  

Chapter II covers both the macro and intermediate level of analysis. Here I first specify the 

exact scope of my analysis and then assess the interaction at both levels over a long period of 

time (since the adoption of the Treaties of Rome and since the adoption of specific secondary 

law measures in the area of employment law). In sum, the results show that there are various 

distinguishable scenarios when it comes to whether and to what extent the Court interacts 

with the lawmakers in the area of social policy. There are certainly many areas where they 

interact, and there are some identifiable patterns in the way their interaction proceeds over 

time, illustrative of no single approach to the Court’s relationship with the lawmakers 

identified in Chapter I, but rather representing a mix of them.  

In Chapter III I develop the “micro level” analysis. With the help of a set of case studies, I 

assess the interaction between the Court and lawmakers concerning specific matters or 

questions. The micro level analysis allows for an appreciation of whether the constitutional or 

legislative response in fact accommodates the case law and if so how, and, in turn, whether 

the legislative or constitutional change then affects the very substance of the case law and in 

what direction. Each case study utilizes the same analytical framework. Each of the studies 

reveals a different way in which the Court interacts with lawmakers and what its role is in that 
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specific context. At the same time, there are similar patterns across all of the case studies 

which suggest that the interaction between the Court and EU lawmakers might have similar 

characteristics across the board.  

The three levels of analysis – macro, intermediate and micro - complement each other and 

move from an analysis based on quantity and generality to one based on quality and depth. 

While the macro and intermediate level results reveal the general trends of interaction and the 

state of the art in the area of social policy as such, the micro level analysis adds much needed 

detailed and focussed material. All together these three levels create a clearer picture of the 

role of the Court in constructing social policy law at the Union level.  

This in-depth assessment of various levels of interaction then informs my normative argument 

for a paradigm shift in the understanding of the CJEU’s role from the horizontal, inter-

institutional balance of powers perspective. The central argument advanced in Chapter IV of 

this thesis is that the assessment of the interaction between the Court and the lawmakers in the 

matters of social policy reveals a need to recognise the level of coordination already present 

and to think about ways to accommodate it. I suggest that one such way would be to think 

about this interaction in terms of coordinated construction (or constitutional dialogues) via the 

interactive routes already present or imaginable in the EU institutional system.  

In the first part of the Chapter IV I explore the idea of coordinated construction and its 

potential in the EU system and argue, on the one hand, that we should explicitly recognise the 

level of coordination already present, and think about how to manage it in a manner most 

compatible with the EU institutional system. On the other hand, I consider the desirable 

features the idea of coordinated construction might bring about and look at how it could be 

explicitly accommodated in the EU system. In the second part of the Chapter I look at the 

limits to the idea of coordinated construction within the EU system. In the last section I 

present a way for conceptualizing the relationship between the CJEU, from one side, and 

Treaty-makers and EU legislature, from the other, that adds to already existing perspectives. 
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CHAPTER I 

The relationship between CJEU and law-makers: the state of the art 

 

This Chapter sets the stage for my analysis of the Court’s interaction with EU lawmakers. 

First, I start by introducing the main institutional actors and the main avenues for the 

development of EU law that I will analyse in the context of actual developments in the two 

following chapters. Here I cover the key aspects of the procedures before the CJEU, the 

Treaty amendment procedure, and the adoption of EU secondary law. I look at the main rules 

in each of the processes that condition the outcomes and also highlight the institutional role of 

the Court and other actors in each of these contexts. 

Second, I look at how the interaction between the Court and the lawmakers has been 

perceived until now. Three main approaches can be distinguished. The first holds that the 

Court does not make law and its work does not and should not overlap with the work of the 

lawmakers. The second approach explicitly recognises the Court as a lawmaker, whereby the 

Court either fills in the gaps left by the lawmakers or usurps their role. The final approach 

recognises that the Court and the lawmakers continuously interact in developing EU law but 

argues that their respective roles differ and their interaction should be seen in a positive light. 

These three understandings inform my assessment of the Court’s role in the following 

Chapters. 

In the final part of this Chapter, and before the empirical assessment at the macro, 

intermediate and micro level in Chapters II and III, I construct the general possible scenarios 

or models of interaction (or non-interaction) between the judicial avenue, from one side, and 

the Treaty-making and legislative avenues, from the other. 

 

A. Who and where constructs social policy law at the Union level? 

 

Both the Court and the Union lawmakers are complex structures, and both adjudication and 

law-making are complex processes. To set the stage for further analysis, in this section I look 

first at the key institutional actors that interact and influence law and judicial outcomes, and 

second, at the three main avenues of the EU law development - the interpretation and validity 

checks carried out by the CJEU (judicial avenue), the Treaty amendment procedure (Treaty 

making avenue), and the adoption of EU secondary law (legislative avenue).  



14 
 

I. The Actors  

 

There are a variety of actors that, when combined, constitute the judiciary, the legislature and 

the Treaty-makers. These three avenues are not represented by homogenous institutional 

entities. The CJEU institutionally consists of the Court of Justice and the General Court.
40

 

However, due to the specificity of the General court’s jurisdiction - with very rare 

exceptions
41

 - social policy cases are tried by the Court of Justice
42

; therefore in this and the 

following Chapters I use the term ‘Court’ when referring to this, higher, instance. When 

referring to the lower court I specify this. By the same token
43

, when I analyse the procedures 

before the CJEU, I only look at the procedures before the Court.  

The Union’s ‘constitutional lawmakers’, due to the Union’s inception and character as an 

international organisation
44

, are the member states in their capacity to amend the Treaties 

(Article 48 TEU) - “Treaty-makers”.  

The Union’s legislature in the narrow sense consists of either the Council (under the special 

legislative procedure) or the Council and the European Parliament (under the ordinary 

legislative procedure). Both exercise the legislative function (Article 14 and 16 TEU). The 

European Parliament is directly elected by EU citizens. The Council does not represent Union 

citizens directly, but instead represents the member states via representatives from the 

national governments that are in turn accountable either to their national Parliaments, or to 

their citizens.
45

  

Finally, there are a range of institutional actors that do not make the final decision but can and 

sometimes do exercise a significant role in judicial and lawmaking processes. 

                                                           
40

 The Civil Service tribunal is, at present, in the process of being incorportaed within the General Court. For the 

description of the reform process, see Franklin Dehousse, ‘The Reform of the EU Courts (II). Abandoning the 

Management Process by doubling the General Court’ (2016) Egmont Paper 83 < http://egmontinstitute.be/wp-

content/uploads/2016/03/ep83.pdf.pdf>. 
41

 For example, Case T-135/96 UEAPME / Council [1998] ECLI:EU:T:1998:128. 
42

 See and compare the information on social law cases before the Court of Justice with the docket of General 

court (Court of Justice of the European Union, Annual report 2015. The Year in Review, (European Union, 

2016), 28-30). 
43

 Due to the General court’s marginal role in the area of social policy outside of EU civil service law. EU civil 

service law is beyond the scope of this research. 
44

 See the discussion by Mark A. Pollack, ‘Theorizing the Europen Union: International Organization, Domestic 

Polity, or Experiment in New Governance?’ (2005) 8 Annual Review of Political Science 357. 
45

 Article 10(2) TEU. 
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First, the most important here is the European Commission.
46

 Among its main tasks are 

ensuring the application of EU primary and secondary law, overseeing the application of 

Union law under the control of the CJEU, and exercising the coordinating, executive and 

management functions, as laid down in the Treaties.
47

 The Commission has both a legislative 

and an executive role. The most important in the context of lawmaking is its (exclusive) 

power to propose legislative acts.
48

  

Second, at the Union level the social dialogue is integrated into the legislative process (if 

based in the Social Policy chapter). In the cross-sectoral social dialogue, the actors are the 

European Trade Union Confederation (ETUC), BusinessEurope, the Centre of Enterprises 

with Public Participation and of Enterprises of General Economic Interest (CEEP), and the 

European Association of Craft, Small and Medium-sized Enterprises (UEAPME). 

Third, with the Lisbon Treaty national parliaments gained the power to participate directly in 

the Union level legislative process by expressing their opinion on the Commission’s 

legislative proposals. These powers in some cases may mean that the proposal has to be 

reviewed in the context of the requirements of the subsidiarity principle (“yellow card 

procedure”).
49

 

The powers and functions of these key institutional actors
50

 are relevant in the processes of 

adjudication, Treaty-making and legislating.  

In this and the following Chapters, I treat these institutional actors as having a single 

identifiable opinion. In reality, it is possible that, for example, within the Commission one 

Directorate General has one opinion that might be opposite to another. However, that stays 

beyond my analysis. This ‘black-box’ approach is justified by my interest in the interaction 

between the judicial and lawmaking avenues as such rather than policy development within 

individual institutional actors.  

 

                                                           
46

 It is the only institution whose independence (from the national level) is expressly stressed in the TEU, and its 

members are prohibited from seeking or taking instructions from any Government or other institution, body, 

office or entity (Article 17(3) TEU). 
47

 Article 17(1) TEU. 
48

 Article 17(2) TEU.  
49

 Protocol No 1, TFEU. 
50

 Beyond the key actors, there are many other stakeholders participating and being consulted during the 

legislative process (e.g. the European Economic and Social Committee, Committee of Regions etc.), however 

they do not represent veto points and can influence the legislative process only by the power of persuasion. 
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II. The three avenues – the underlying rules of the game 

 

Each of the avenues - judicial, Treaty-making and legislative - represents one forum or arena 

of interaction and a ‘place’ where EU law is potentially developed. There are numerous 

variations of the rules operating in the judicial, Treaty-making and legislative processes at the 

Union level. The way how the actors can interact differs depending on the procedural 

scenario. These rules necessary shape the outcomes. 

 

1. Judicial avenue 

 

Before a judgment is handed down, the judicial process before the Court involves numerous 

actors participating in the proceedings and trying to convince the Court that their preferred 

outcome is the correct one. The participatory routes of the said actors differ depending on the 

type of procedure under which a case is brought before the Court. There are direct actions 

(among others, review of legality under Article 263 TFEU and infringement procedure under 

Article 258 TFEU), preliminary references (Article 267 TFEU), opinions (Article 218(1) 

TEFU) and other types of cases.  

The Court’s yearly docket shows that by far the majority of cases (~61%) arrive via the 

preliminary reference route.
51

 Preliminary references are followed by the appeals from the 

General court (~28%)
52

 and direct actions (~6%).
53

 In real numbers, in 2015 there were 436 

new preliminary references and 48 direct actions (among them 37 infringement procedures).
54

 

Comparatively, opinions, cases concerning interim measures and special forms of procedure 

constitute a very insignificant part of the caseload.
55

 This general apportionment between 

different types of cases has remained almost constant over the years. 

Since the General court is very rarely occupied with matters of social policy
56

, the routes of 

primary interest for analysis here are the preliminary references and direct actions (especially 

infringement procedures). Therefore, here I only look at the details concerning preliminary 

reference procedure, infringement procedures and annulment actions.  

                                                           
51

 The latest report is: Court of Justice of the European Union Annual report 2015. The Year in Review (2016). 

The reports for previous years reveal very similar numbers. 
52

  ibid. 
53

  ibid. 
54

  ibid 78. 
55

 Court of Justice of the European Union Annual Report 2012 (2012), 90. 
56

 Instead its docket consists of cases dealing with access to documents, agriculture, competition and state aid, 

environment, intellectual and industrial property, public procurement and restrictive measures (CJEU (n 51)). 
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The preliminary reference procedure predominately structures the way Union law has 

developed in the judicial avenue. 

Under the procedure any court of a member state has the right to refer preliminary references 

to the CJEU in case it has a question about the interpretation or validity of secondary EU law 

measure or interpretation of the Treaties (Article 267 TFEU). The rationale for this procedure 

is rooted in the objective of the uniform application of Union law
57

, and its primary aim is to 

clarify a question of the application of EU law rather than to serve as recourse against either 

national or European law.
58

 The Court’s powers (and also the national court’s power to 

question) differ depending on whether the measure under consideration is a primary or 

secondary Union law measure; the validity check is available only concerning the latter. 

In spite of the procedure being used primarily to mediate the relationship between the member 

state and Union level, EU level actors have intervention rights. EU level actors are allowed to 

submit an opinion on how the Court should respond to the preliminary questions referred to 

it.
59

 The Commission can (and does) intervene in all preliminary reference cases, while the 

European Parliament and the Council can intervene only in cases where an act adopted by 

them is considered.
60

 Finally, all member states have the right to intervene in any case 

brought before the Court; at the same time, this right is “seen” more as allowing them to 

defend their national interests, rather than representing some kind of access for the 

constituents of the Treaty-makers.
61

 

The most popular type of direct action case producing outcomes inter alia in the area of social 

policy is the infringement procedure; here the Commission (or, in a negligible number of 

cases, a member state) brings a case concerning a failure to fulfil obligations under the 

Treaties against one or more member states (Article 258 TFEU and Article 260 TFEU). There 

are two types of infringement procedures: for a failure to notify the Commission about the 

implementation of a directive and for a failure to comply with a measure of Union law 

(material breach). The former is much quicker, and the judgment does not contain an 

interpretation of the directive in question but merely a (formal) assessment of whether the 

member state has notified its implementation in due time. The latter involves the assessment 

                                                           
57

 Carl Otto Lenz, ‘The Role and Mechanism of the Preliminary Reference Procedure’, (1994) 18 Fordham 

International Law Journal 388, p. 390-391. 
58

 ibid 396-397.  
59

 Not all cases have an oral hearing (Protocol No 3 On the Statute of the Court of Justice of the European Union, 

TFEU (Statute), Art 59). 
60

 See Article 23 of the Statute. 
61

 Stacy Nykos, The European Court of Justice and National Courts: Strategic Interaction within the 

Preliminary Reference Process (Ph.D. diss. 2000, University of Virginia). 



18 
 

of facts and can also involve a fine for the guilty member state (a second judgment is needed 

to impose a fine under 260(2) TFEU). Intervention rights are given to the same actors as in 

the preliminary reference cases, but this time an intervention is possible only to support one of 

the parties of the case; therefore an intervening actor has to choose a side (Article 129 Rules 

of Procedures of the CJEU). 

Infringement procedures concerning material breaches of Union law (not mere delay in 

transposition) in terms of the development of EU law might serve at least two functions. First, 

the infringement procedure allows the Commission to enforce EU law as well as to advance 

its preferred interpretation of EU law and to significantly strengthen it if it complies with the 

Court’s approach. Second, in cases where there are doubts about national compliance with the 

Court’s own case law in a specific area, this procedure could serve not merely as an 

enforcement mechanism but also as a sort of validation mechanism from the Commission 

concerning a particular interpretation of EU law advanced by the Court in the past. However, 

in practice the vast majority of infringement procedures are solved before the case comes to 

the Court
62

 and fewer cases mean fewer opportunities for the CJEU to advance its 

interpretation of EU law via this procedure. 

The Article 263 TFEU procedure is meant specifically for reviewing the legality of EU 

legislative acts. Here the emphasis is on validity rather than application. Actions can be 

brought by the member states, the European Parliament, the Council or the Commission on 

grounds of lack of competence, infringement of an essential procedural requirement, 

infringement of the Treaties or of any rule of law relating to their application, or the misuse of 

powers. The power to bring such case belongs not only to (some) national actors but also to 

Union level actors. The intervention rights are identical to those under the infringement 

procedure; however, since the parties will not always be a member state and the Commission, 

the intervener might have a broader choice of which institutional actor it supports. The cases 

will inevitably involve the interpretation of the Treaties (to determine the validity of the 

secondary law measure), but they are concerned solely with the work of the Union legislature 

and cannot question the legality of the Treaties. In fact, there is no procedure for questioning 

the legality of Treaty provisions before the CJEU. 

The typical outcome of the judicial process before the Court is a judgment. The legal 

consequences of a judgment in the Union system, however, have been left somewhat 
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 Anne Bonnie, ‘The evolving role of the European Commission in the enforcement of Community law: From 

negotiating compliance to prosecuting member states?’ (2005) 1 JCER 39, 40. 
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ambivalent. While a judgment is not law, at least not in the exact same sense as, e.g., 

directives and regulations are, the question, what exact consequences it has, and what its exact 

precedential value is are left somewhat uncertain. The only situation where the consequences 

are clear is when the Court has declared a secondary law measure void under either Article 

263 or 267 TFEU. In such a case it is as if that piece of law was never adopted, except where 

the Court, when declaring invalidity, specifically limits the consequences of its judgments in 

time.
63

 

Concerning the remaining judgments (e.g. in preliminary references), which mostly interpret 

Union law, the consequences are less clearly established. Although the judgment in 

preliminary reference cases is theoretically limited to the parties and is binding only on the 

national court deciding the case
64

, it indicates how future cases in similar situations will be 

decided.
65

 In fact, the precedential value of the CJEU’s judgments is very high (see Chapter 

III). 

In sum, all the procedures for bringing a case before the Court are not available for all actors, 

and each procedure has slightly different rules. As is shown by the Court’s own statistics, the 

preliminary reference procedure is by far the most common procedure in the judicial avenue 

including the cases where the social policy matters are litigated. Finally, the available 

procedures, the interaction within the judicial avenue and also the Court’s powers differ based 

on whether a primary or secondary measure has been relied upon in the cases. 

 

2. Treaty making avenue 

 

The Court typically does not participate in the Treaty-making process. An exception is its 

right to propose amendments to its own Statute
66

 or its informal participation (e.g. during the 

discussion on the EU accession to the European Convention on Human Rights (ECHR)) in 

Council’s working group). However, the latter participation was informal, and the former 

concerns its rights to influence the rules structuring its own institutional position
67

 rather than 
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general participation rights in the process of amending the Treaties in a specific area like 

social policy. 

At the same time, rules in the Treaty-making avenue are important because the Court’s 

judgments can potentially influence the outcomes in this avenue. The conditions for amending 

the Treaties structure the way the Treaty makers can react to the Court’s case law. The 

specific scenarios in which one could imagine this happening can be found in the last section 

of this Chapter.  

Since Lisbon there are two different Treaty revision procedures: ordinary and simplified 

(Article 48 TEU). Under the former, a member state, the European Parliament or the 

Commission can propose a Treaty amendment. Afterwards the European Council votes with 

simple majority on whether to examine the proposal. In the case of approval, a Convention 

composed of representatives of national parliaments, heads of member state governments, the 

European Parliament and the Commission is convened that drafts recommendations following 

which the member state governments must unanimously adopt the proposal. If adopted, the 

amendments come into force after ratification by all member states in accordance with their 

respective constitutional requirements
68

.  

Under the simplified procedure the European Council adopts the amendments by unanimity 

after consulting the European Parliament and the Commission. This decision has to be 

approved (not ratified) in all member states “in accordance with their respective 

constitutional requirements”.
69

 At the same time this procedure cannot be used when 

increasing the Union competences and only internal policies and actions can be amended.
70

 

The simplified revision procedure is thus procedurally simpler and (likely) faster; however, it 

involves some substantial limits. 

In sum, while the final decision on whether and how to amend the Treaties lies with the 

member states, various Union level actors participate in the process. Importantly, the right of 

initiation lie not only with the member states but also with such Union level institutions as the 

Commission and the European Parliament. 
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3. Legislative avenue 

 

Similarly to the Treaty-making avenue, the Court does not directly participate in the 

legislative avenue; instead here the legislature can react to the Court’s judgments. Before 

considering the ways the legislature can react, I briefly set out the rules on how measures can 

be adopted here as background information for the case study analysis in Chapter III. I do not 

go into much detail because more sophisticated recounts of the respective processes can be 

found elsewhere.
71

 

The EU legislature in the narrow sense consists of either the Council (special legislative 

procedure) or the Council and the European Parliament (ordinary legislative procedure); the 

European Social partners, the European Council, the Commission, the EESC, and even, the 

national parliaments in various ways can also participate in the process of proposing, 

negotiating, and adopting Union law. 

The legal basis for adopting social policy measures can be found in various places in the 

Treaties (see Section I in the following Chapter), but importantly, even if there is no legal 

basis, there is the flexibility clause that can be used by the legislature to act beyond the 

explicit competences in the Treaties. The flexibility clause, Article 352 TFEU, allows the 

adoption of measures where action is necessary to attain one of the objectives defined in the 

Treaties
72

 (Article 352(1) TFEU). While there are limits to its use
73

, it does broaden 

remarkably the options for the legislature. 

The rules of the game in the legislative avenue are set by the two types of legislative 

procedures – ordinary and special. 

Under the ordinary procedure (Article 294 TFEU) the European Parliament and the Council 

jointly
74

 adopt a regulation, a directive or a decision on a proposal from the Commission.
75

 

The European Parliament (with simple majority) and the Council (with qualified majority) 

must agree on the text of the measure. The Commission can alter its proposal throughout the 
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procedure
76

 and in case of any new amendments by the co-legislators it delivers an opinion 

that can be overruled only by unanimity in the Council. If the act is not adopted during the 

two readings, conciliation
77

 takes place.  

Under the special procedure, the European Parliament’s vote is not necessary but the Council 

generally votes with unanimity. Parliament does participate and submits an opinion on the 

proposal which is of a recommendatory nature. The Commission still retains its monopoly 

concerning proposals; however, since the Council in any case has to vote by unanimity, 

rejecting the Commission’s opinions or proposed amendments consensus-wise would not 

create an additional burden. 

Since Lisbon, all legislative proposals have to be forwarded to the national parliaments of the 

member states.
78

 The parliaments may then send an opinion on whether the draft legislative 

act complies with the principle of subsidiarity.
79

 Where the opinions represent a simple 

majority of the national parliaments’ votes, the proposal must be reviewed.
80

 

If the legislature intends to adopt a measure on the legal basis found in the Social Policy 

Chapter, the European Social partners have to be consulted (twice) prior to submitting the 

proposal to the Council and the Parliament, and they can inform the Commission of their wish 

to initiate a dialogue with an aim to conclude a European level agreement.
81

 Only the 

European Social partners are directly involved in negotiating such agreements, although, the 

Commission remains the one sending the initial proposal.
82

 Agreements negotiated by the 

social partners can be implemented in EU social acquis by a Council decision. The latter 

option allows (see Articles 154 – 155 TFEU) an agreement negotiated by actors outside the 

EU institutional framework (the European Social partners are not Union institutions and act 

completely independently), to become a fully-fledged part of Union law.  

The procedures in the legislative avenue are complex and involve the participation of many 

diverse actors that are both within and outside the Union institutional system (for example, 
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the national parliaments, and the European Social partners). The final decision maker is either 

the Council or the Council together with the European Parliament. Nevertheless there are 

various partial veto points, for example, the Commission has to issue a proposal (that it can 

change at any time) and if it objects to the proposal being changed the Council must then vote 

with unanimity. Also, national parliaments can influence the destiny of the proposal, and at 

times the European Social partners might be the key actors in achieving a legislative outcome. 

These features, as we will see in Chapter III, become relevant when legislative response to the 

case law is considered and attempted. 

 

B. The three approaches to the Court’s relationship with lawmakers 

 

As noted above the exact impact and force of the Court’s case law has been left somewhat 

ambivalent by the Treaty-makers. It has been argued, however, that the Court itself appears to 

treat its own past judgments as establishing law that should be applied in future disputes.
83

 

But beyond this, the impact of its case law on the body of Union law still remains somewhat 

unclear.  

Therefore, it is no wonder, that the scholarship that has, at least in passing, considered the 

interaction between the Court and the Union lawmakers, has hardly been united on the 

question of how this interaction does and should take place, and whether or not the CJEU 

itself has a role as a lawmaker, a role adamantly rejected by its own President.
84

 

When looking at existing research on the Court’s role from the perspective of its interaction 

and relationship with the lawmakers, one can distinguish three main approaches.
85

 The first 

approach is that the CJEU does not make law, and its work does not overlap with that of the 

lawmakers, namely there is no meaningful interaction between the Court and the lawmakers, 

at least from the side of the Court. Dominating this approach is the normative belief that the 

CJEU should not act as a lawmaker and that law and politics should be kept isolated and 

should not interact, at least not from the side of the Court. The second approach recognises 
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that the CJEU replaces the lawmakers in certain situations or usurps their power via its case 

law; however, the underlying normative conviction (still) seems to be that it should not do so. 

The final trend, in a way bridges the two and responds to some of the concerns by aspiring 

towards the Court’s work being normatively legitimate. It recognises that the Court and the 

lawmakers continuously interact in developing EU law but argues that, while what they do 

might overlap, their respective roles differ. This last factor is seen as capable of justifying (to 

an extent, at least) the Court’s intervention in the development of Union law and the effect its 

case law has on the lawmakers. To sum up, the first approach claims no meaningful 

interaction, the second claims that there is an unwelcome interaction, and the last that the 

interaction is welcome. 

While the perceptions of the Court’s actual role are diametrically opposite in the first and 

second group, to an extent they share certain normative aspirations for the CJEU (that it 

should not intervene in lawmakers’ work). The last group, on the other hand, recognises the 

same role for the Court as described by those belonging to the second group, but normatively 

justifies it by arguing that it complements rather than replaces the roles of lawmakers and 

forms part of an interaction between the judicial and political branches. 

Here I look at all these three approaches in turn because they will serve as the reference 

framework for my assessment of the Court’s actual role in the following Chapters. 

Understanding these approaches is necessary, first, to find where my own findings concerning 

the interaction between the Court and the lawmakers fit, and second, as a reference point for 

developing an understanding of how the Court’s interaction with the lawmakers could and 

maybe also should operate (Chapter IV). 

Before I continue, a remark concerning European integration theories is due. These theories 

often underpin research on the Court and tell us a lot about the Court’s role. But since they are 

primarily concerned with the integration of states via this (EU) supranational system rather 

than with the contribution of the Court to the development of social policy at the Union level 

per se, this information is limited and does not directly concern the interaction between the 

powers at the supranational level. While they underpin a lot of research analysed in this 

section, they in their essence are not concerned with the same questions this thesis seeks to 

answer.
86
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I. First approach: no interaction 

 

Over the years, the role of the CJEU has often been contrasted with that of the Treaty-makers 

and the legislature. The assessment of what the Court does here is not seen as overlapping 

with what the lawmaker does. The roles of the Court and the lawmakers are seen as mutually 

exclusive – while the Court is occupied with law, the lawmakers are occupied with politics. In 

terms of the interaction between the Court and the lawmakers, this approach implies that, 

beyond being bound by and relying on the law already adopted, the Court does not react to 

what the lawmakers do, and the questions discussed in the judicial and lawmaking avenues 

respectively do not overlap. 

Koen Lenaerts, writing in an academic capacity, has made a normative argument for isolated 

roles of the Court, on the one hand, and the lawmakers, on the other. According to him, there 

is a line between law and politics which is the ‘manifestation of the principle of separation of 

powers’.
87

 The principle of the separation of powers precludes the courts from undermining 

the prerogatives of the political branches of government.
88

 Interestingly, he differentiates 

between the objectives of the Court when it interprets primary and secondary law. When it 

comes to the former, he suggests the Court interprets the Treaties as a ‘living constitution’, 

while in the latter the Court must respect (and not re-write) the rules adopted by the EU 

legislature even when they are out-dated and do not fulfil their objectives.
89

 This 

differentiation implies a prevalence of a teleological rather than literal method of 

interpretation for the Court when interpreting primary law in contrast to the approach when 

interpreting secondary law where it should “stick to the text”. However, overall for Lenaerts 

the task for the Court is not to go beyond stating ‘what the law is’.
90

 Therefore the Court has 
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to actively try not to carry out activities similar to those of the lawmakers and to try and be 

especially restrained when interpreting EU secondary law. 

Massimo La Torre has looked at the Court/lawmaker relationship from a more descriptive 

perspective. For him the Court’s case law is immune from legislative or constitutional 

amendments, and the Council’s unanimity rule
91

 makes the Court de facto immune to any 

representative body within the Union, since it is extremely cumbersome to change primary 

and even secondary law to stop a jurisprudential line or position.
92

 Instead, EU primary and 

secondary law is being amended to comply with CJEU case law rather than to counteract it.
93

 

The interaction between the Court and the lawmakers, according to his assessment, is one-

directional. The lawmakers are the passive recipients of the case law and can be active only in 

codification. Here, as opposed to the normative ideal advanced by Lenaerts, La Torre gives 

the Court the place to develop EU law further, meaning there is some interaction, but the roles 

of both the Court and the lawmakers are still isolated – one adopts, the other interprets, and 

afterwards the first one can merely codify. 

This, more or less, is the idea behind the Court as the ‘final arbiter’.
94

 The idea of the Court 

as the final arbiter has been advanced mostly in the context of general principles and 

fundamental rights (primary law). Cappelletti and Golay have argued that the Court’s role is 

to give the final word in finding general principles and fundamental rights.
95

 In the context of 

the principles of supremacy and direct effect Krislov, Ehlermann and Weiler identified 

gradual widening of member state obligations via judicial avenue due to the Court 

recognising direct effect.
96

 This then, according to them, is accompanied by  the lack of an 
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“acceptability” mechanism from the Treaty-makers even where the latter’s vision might be 

different from the one developed by the Court.
97

 

What we have in this group is a cluster of approaches that see the Court and the lawmakers 

roles as normatively and/or practically isolated. The judicial and political either should be 

isolated because one is and should be occupied with law and the other with politics, or they 

are isolated in practice because the lawmakers cannot affect judicial outcomes and are 

passively accepting them (with the Court having the last word on a specific issue every time, 

as long as it has initially received a case). Overall, this approach implies very little actual 

interaction between the Court and the lawmakers both procedurally and in terms of questions 

they work with. In fact, the normative objective is to strive for more isolation and 

independence. 

 

II. Second approach: Court displacing lawmakers 

 

This approach is characterised by the explicit recognition of the Court’s lawmaking role and 

the assessment of how this role affects the (other) lawmakers. It is also often accompanied by 

a negative normative assessment of the Court’s role. The CJEU is condemned as activist and 

as usurping the legislative function.  

The Court’s “lawmaking” role was recognised early on. For Maurice Lagrange, the first AG 

of the CJEU, it was already clear by 1966 that the Court defines, formulates, shapes and to a 

considerable extent creates Community law.
98

 Henry Schermers similarly talked about 

“legislation by interpretation”.
99

 

More recently, the research in this group has been characterised by two strands. The first sees 

the Court as filling the gaps left by the legislature while the second see the Court as going, not 

only beyond, but even against the wishes of the lawmakers without the need to identify a 
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‘gap’ in the legislation first. This research is often accompanied by criticism of the Court as 

‘activist’ and by advocating ‘self-restraint’ of the Court.
100

 

The Court as a ‘gap filler’ compensates for unclear Treaty provisions and a weak legislature. 

Two reasons have been said to be behind such a role, first, the openness and lack of clarity of 

the Treaties and secondary measures
101

 and, second, the factual incapability of the lawmaking 

bodies to amend EU law.
102

 Here, the Court steps into the process of developing EU law to 

remedy a lack of clarity and to develop law where the legislature has not managed. 

Going beyond this is research on judicial activism. In 1986 Hjalte Rasmussen (in)famously 

charged the Court with engaging in “pro-federalist policy-making beyond the limits of law, 

political mandate, and public tolerance”
103

 and breaching the borderline of the judicial 

function.
104

 The judicial activist or ‘government by judges’
105

 charge is often accompanied by 

the assessment that there is a lack of any real balance of powers embedded in the Treaties.
106

  

According to Somerville, the very powerful Court due to the weak legislature might assume 

an excessive role in solving matters requiring political solutions and unilaterally form 

policy.
107

 According to Josselin and Marciano the Court has permanently usurped the role that 

would have belonged to the lawmakers.
108

 De Waele together with der Vleuten has argued - 

based on an analysis of LGBT case law - that the Court has in fact engaged in excessive 

activism to the structural detriment of member state (but not EU level lawmakers’) 
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interests.
109

 According to them, the Court had “managed to slide into place as an autonomous 

norm–setter that awarded more rights and benefits […] than […] national governments have 

been willing to grant […]”.
110

 

Recently Gareth Davies has developed this line of thinking further and argued that the 

Treaties are indeterminate, and that the CJEU is the actor interpreting them and instructing the 

legislature on how and to what extent should they be interpreted.
111

 For him the relationship 

between the Court and the legislature is one of a principal and an agent where the legislature 

acts more as a “subordinate implementing regulator than […] an autonomous political policy-

maker”.
112

 The Court’s case law has not simply overtaken the policy-making process, but 

rather the Court has usurped the role of the member states in the periods between Treaty 

changes, and become a principal overseeing the legislature. He sees the interaction between 

the Court and the legislature in terms where the latter cannot go beyond the mandate given by 

the Court without consequences (annulment).
113

 This makes for a process whereby the 

legislature simply exercises the mandate given by the Court.
114

 

The Court’s work here is seen as conflictual and even detrimental to that of the legislature. 

Importantly, these assessments have focussed mostly on the Court’s relationship with the 

legislature rather than the Treaty-makers, leaving the assessment of the Court’s relationship 

with the Treaty-makers beyond their scope. According to this approach, we could expect that 

the Court continuously develops case law without any intervention from the lawmakers, and 

that the case law creates a significant backlash going against the wishes of the ‘political 

institutions’. 

In a more conciliatory tone Schmid has tried to rebut criticism of judicial activism by merging 

the idea of judicial activism with the Court’s role as a gap-filler when other institutions were 

falling short. Judicial activism, for him, was not an anomaly but rather reflected the nature of 

adjudication.
115

 Because there is no methodological borderline between applying law and 

creating it, the application of general norms to specific fact patterns always adds new 

meaning
116

, and judicial activism in the EU has reached an unknown dimension because of 
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the lack of political consensus capable of intervening.
117

 Dehousse has also argued that the 

Court had no choice but to have a considerable lawmaking role
118

 because it had to give a 

ruling, and where there were no appropriate legislative criteria in place
119

 it had to forge a 

solution from the structural elements of the Union system.
120

 

Finally for Pollicino the judicial function per se involved not only interpretation but also the 

creation of law and this lawmaking was thus, in itself, part of the judicial function.
121

 Due to 

the inactivity of the legislature and the inability of judges under the Article 267 TFEU 

mechanism to send the litigant away, an active Court is a “natural implication of the 

European legal system […].”
122

 Thus, he also saw the Court as de facto legislature, but such 

role was seen as justified by the legal system and as part of lawful judicial function. 

What all of the above-mentioned approaches have in common concerning the assessment of 

the Court’s relationship with lawmakers is that the Court is seen as developing rules that 

either ‘do the job’ where the legislature has left matters blank or unclear, or that de facto 

displaces and even replaces the legislature’s function and power. When it comes to the 

normative assessment, the approach is split between those who condemn such actions by the 

Court and those who believe them to be inevitable. The interaction, according to this 

approach, proceeds in a way that the Court ‘wins’ and the lawmakers ‘lose’, at least in terms 

of achieving outcomes and influencing what happens with the EU law in matters where the 

Court gets involved. While they might be occupied with the same matters, they are definitely 

not equal in their capacity to achieve outcomes, and therefore we could expect the Court to 

‘take over’ and even occupy the space of the lawmakers. 
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III. Third approach: The Court and lawmakers in a relationship? 

 

In more recent years there has been a lot of new research that sees the Court as part of the 

lawmaking process at the Union level. However, at the same time, the Court is seen as a 

distinct actor. This research has resulted in theories focusing more explicitly on the interaction 

between the Court and the lawmakers, and in a dynamic, continuous understanding of their 

interaction. To an extent they combine elements of the previous two approaches, but also 

seeks to justify and legitimize the Court’s impressive role in the EU law development. 

As an introduction to this approach, some aspects of how Pierre Pescatore saw the 

Community system are relevant. In “The Law of Integration” he saw the roles of the Court 

and other institutions as distinct: the Court acts as the guardian of law while the other 

institutions carry out other (political) tasks.
123

 Article 164 EEC (now 267 TFEU) had, at the 

same time, ‘instructed’ the Court to go beyond the supervision and application of the Treaty 

towards using a wider range of sources and broader legal context (general principles, 

comparative law and customs).
124

 Simultaneously, he also recognised the promise of 

imbalance between the judicial and political institutions.
125

 Judges, due to their independence, 

are freer to fulfil the vocation assigned to them by the Treaties than the political institutions 

(in line with the second approach).
126

 However, Pescatore looked at the judicial element more 

as an agent in developing law, rather than as replacing the lawmakers.
127

 This, in turn, implied 

a certain dynamism in how the Court via its case law interacts with the other branches that 

serves as an inception or prelude for more recent approaches. 

Wasserfallen could also be seen as normatively advancing the idea of continuous interaction 

between the Court and the lawmakers in the development of EU law. According to him, we 

can think about the Court as one of several actors in the policy-making process.
128

 The Court, 

however, only effectively impacts integration in salient policy fields when the legislature 

incorporates judicial considerations in the policy making process.
129

 He also explicitly looked 

at how the interpretation of primary law affects lawmaking at the Union level and found that 

the interpretation of constitutional norms shapes policy making, and judgments become points 
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of orientation in legislation.
130

 Without developing a fully-fledged theory about this 

interaction, he recognised it and advanced the idea of Court’s role as one of the actors in the 

lawmaking process. 

The two main theories belonging to this, third, approach offering more nuanced position on 

the Court’s interaction with lawmakers have been the Joint Decision Trap (JDT) theory
131

 

developed originally by Fritz Scharpf and the judicialization theory, developed most notably 

by Alec Stone Sweet. Finally, in recent years, there have been some (still relatively weak) 

signs of the idea of a dialogue between the Court and the lawmakers. For the time being, 

however, all these new approaches tend to be primarily concerned with the EU secondary law. 

Initially the JDT theory did not accommodate the Court; the Court became an integral part 

rather than an exceptional element of the theory only recently. Two roles for the case law 

have since been foreseen: first the CJEU can create JDTs because judgments can rule out 

autonomous national action and political initiatives can thus be realized only through 

European legislation.
132

 Second, in other situations litigation can offer a potential escape from 

and alternative to legislative blockades.
133

 For Scharpf while the Court cannot make rules to 

the same extent as the legislature, it can significantly impact the direction of any future 

legislation.
134

 The case law might create a deadlock in the legislative avenues, or, quite the 

opposite, it could provide an exit from legislative deadlock. 

In contrast to this, Martinsen recently empirically analysed the CJEU’s relationship with the 

Union legislature.
135

 She found that judicial influence on social policy outputs varies over 

time and that EU legislative politics have the capacity to condition the general impact of legal 

integration.
136

 She concluded that, in the making of secondary law, politics responds to law, 

and such responses are all about politics – if case law serves the actor’s political interests, 

they use and advocate for it, when it does not, they argue against it; while policy options are 
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framed by jurisprudence, such framing is less definitive than one would think.
137

 Therefore, 

she argues that in fact legislative deadlock will not be created by Court’s case law. The 

Court’s case law is used as a bargaining chip in the political process and might help in solving 

legislative deadlock, but it is not the decisive factor. 

The judicialization theory, most notably, developed by Alec Stone Sweet in his book 

Governing with judges, sees the CJEU as one kind of lawmaking body that interacts with the 

other kinds of lawmaking bodies within the legislative processes.
138

 The first step of 

judicialization is litigation, this in turn creates judicial rules, that facilitate subsequent 

litigation that, in turn, leads to subsequent rule-making and we return to the first step.
139

 This 

is the interactive framework foreseen for the Court and the lawmakers. According to Stone 

Sweet, judicialization happens via complex ‘dialogues’ between courts and litigants, and 

between courts and other organs of governance.
140

 He argued that due to the unanimity rule in 

EU Treaty-making such dialogues exist but the Court typically has the last word.
141

 Hence 

according to him, there might be a dialogue-like interaction between the Court and the 

lawmakers, but in the EU it will typically result in the Court having the last say and more 

likely through a lot of case law rather than a lot of lawmaking based on the case law. 

The idea of a dialogue between the Court and the lawmakers has also been mentioned by Phil 

Syrpis and explicitly explored by Mark Dawson. 

Normatively Syrpis has advocated for legislative interventions to play a part in Treaty 

concretisation process leading towards a “dynamic dialogue between the judiciary and the 

legislature”.
142

 More recently he has looked at primary and secondary law as relevant for 

conceptualizing the Court’s role in terms of its horizontal relationship with Treaty-makers and 

EU legislature. In so doing, he found that the presence of secondary legislation, in certain 

cases, influenced the case law of the CJEU in relation to the interpretation of particular 

provisions of the Treaties; however in other cases, there was next to no impact on the case 
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law.
143

 He finished his paper by reasoning that intensive, and transparent constitutional 

dialogue between the legislature and judiciary is necessary in order to envision more 

sophisticated approach to the relationship between the primary and secondary law.
144

 Overall, 

therefore, he sees a dialogue between the Court and the legislature as desirable for the EU 

system. 

Mark Dawson has explicitly looked at the idea of constitutional dialogue and its potential in 

the EU system. He left any attempt to gauge the extent of ‘dialogue’ between the EU’s 

legislative and judicial branches outside of the scope of his paper, but instead focused on the 

prospects and limits of transporting the dialogue concept to Europe in general.
145

 He 

contemplated a dialogue-like relationship between the Court and the lawmakers, however, 

concluded that while a range of factors make the idea of a ‘shared responsibility’ for the 

constitutional interpretation attractive, the existing institutional make-up of the Union makes 

genuine dialogue difficult.
146

 He thus shares the idea of desirability of dialogue between the 

Court and the lawmakers in the Union system, but finds its perspectives to be weak. 

In sum, this, third, approach brings the element of reciprocity and continuity to the Court’s 

relationship with the lawmakers both as a way of describing what is happening (Scharpf, 

Stone Sweet and Martinsen) and as a normative ideal towards which the EU law system 

should strive (Syrpis and Dawson). 

 

C. Modelling the interaction 

 

In this section I model the potential scenarios for the interaction between the Court and the 

lawmakers, and also explain the different levels of interaction analysed in the next two 

Chapters. 

As already explained in the Introduction, one can choose various levels for the assessment of 

how the Court interacts with the lawmakers. There is a procedural and material element to 

their interaction. One could imagine that a judgment of the Court is used in order to convince 

one of the lawmaking actors to convince another as to how and what to regulate. In this way, 

the case law will influence the process of decision-making. At the same time, one could also, 
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for example, imagine both the Court and the legislature trying to solve the same general legal 

problem (e.g. whether self-employed workers should constitute workers under Union law) in 

a more or less specific context. Here the substance of either legislative or judicial outcome 

will be influenced. These two elements might overlap and be seen together as part of the 

interaction, but the differentiation matters for structuring the assessment of interaction.  

One could conceptualise interaction in various ways. I will use this term to describe the 

situations in which the Court and the lawmakers are concerned or working with the same 

matters of EU law, and as a process where the outcomes or developments in the judicial 

avenue affect the outcomes or development in the lawmaking avenues or vice versa. Such 

interaction could be assessed in a more or less specific context. While detailed assessment 

(i.e. case studies) is limited by the constraints of space and time, larger scale assessments are 

limited by the lack of detail when tracing the process. To combine both approaches, I have 

chosen to carry out my analysis at three different levels (from the more general, broader and 

more encompassing to the more specific and limited in scope). The level of assessment in 

each of these situations is described as analysis at the ‘macro’, ‘intermediate’ and ‘micro’ 

levels. 

At the macro level the idea is to detect when the lawmakers and the Court have been 

amending the same Treaty provisions and the same secondary law measures. At the 

intermediate level, I detect when their actions have affected the same Treaty provision or the 

same individual article within a secondary law measure (for example, the same article of a 

Directive has been amended by the legislature and the Court has also interpreted said article 

in the operative part of its judgment). Finally, at the micro level I look at the development of 

EU social policy in detail and try to detect when the Court and the lawmakers engage with the 

same legal questions or issues and when they affect each other’s behaviour and the outcome 

in such situations. 

While the macro and intermediate level analyses are limited by their generality, the scope and 

reach of the case studies limit the micro level analysis. Therefore these two approaches (large 

scale and in-depth) complement each other. The analysis at the macro and intermediate levels 

will also lead to the choice of case studies which, ideally, should represent the various 

scenarios of interaction found during the analysis at macro and intermediate levels and add 

detailed information about what exactly happens and how the Court interacts with the 

lawmakers. 
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Generally, at each of the levels we could distinguish between interaction and no interaction. 

Namely, one could imagine that the Court never interprets or never even mentions certain 

Treaty provisions or secondary law measures in its judgments.  Other Treaty or secondary law 

provisions will be litigated intensively. In turn, after a judgment of the Court, the lawmakers 

could respond by amending the same provisions or measures previously mentioned or 

interpreted by the Court, or they could actually engage with the same legal issues that had 

been decided by the Court and amend or revise the said provision to the extent required by or 

in accordance with the case law. In the latter case the lawmakers could potentially codify, 

override or modify Court’s case law
147

. Thereafter the Court could once again respond to the 

amendments (by inter alia even invalidating them in the case of the EU secondary law). 

Before modelling the different scenarios it is worth emphasising the scarcity of formal 

interaction mechanisms between the lawmakers and the Court. As we saw in the first section 

of this Chapter, access to the Court is awarded to the institutional actors that constitute the EU 

legislature and the individual member states. There are no processes for formal interaction, 

between lawmakers and the Court, except where the former adopt rules influencing the CJEU 

as an institution and its powers (for example, amendments to the Statute).
148

 Therefore, when 

modelling the potential scenarios of interaction one is faced with their intangibility. 

 

I. Responding to the CJEU’s case law 

 

The most fascinating type of interaction - revealing how the CJEU affects lawmaking and vice 

versa - are when there is a direct reaction to the Court’s case law with the adoption of 

constitutional or legislative measures at the EU level, or attempts to do so. It is also equally 

interesting to explore whether and how new constitutional and legislative measures affect the 

Court’s case law when it comes to questions it had previously decided in a certain way. Here I 

am interested in modelling the potential scenarios for such interaction. 

In a simplified manner there are two types of reactions possible in the Treaty-making and 

legislative avenues. There can be failed attempts at a response or successful ones. While a 

successful response to a judgment of the Court demonstrates more visibly the CJEU’s impact 

on the development of EU law, (failed) attempts at a response also have the potential to reveal 
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how the CJEU, on one side, and the lawmakers, on the other, treat each other in the context of 

particular issues of EU law. Because failed attempts imply an attempt to respond to the case 

law (in contrast to completely ignoring it) in the lawmaking avenues, such a scenario belongs 

in this section.  

Concerning successful responses, at the macro level it would mean an interaction whereby the 

Court is actively referring to Treaty provisions or secondary EU law measures in its 

judgments, while the Treaty makers have been amending the same provisions or the 

legislature has been continuously amending the same secondary law measures at the same 

time. This means that the Court is involved in a certain area. At the intermediate level, 

successful interaction would mean that the lawmakers and the Court are occupied with the 

same articles; the Court interprets certain provisions in the operative part of its judgments and 

the lawmakers amend the same individual provisions. They are occupied with the same 

matters at the level of individual provisions allowing speculation that they affect each other’s 

work to a certain extent. Such findings might also indicate continuous interaction between the 

Court and the lawmakers without actual displacement and replacement (the third approach 

identified in the previous section), if this interaction takes place repeatedly and over a period 

of time. 

At the micro level, there seem to be four scenarios that could be present in a single 

‘successful’ response: codification, amendment, curbing and reversal
149

 of the CJEU’s 

approach to a particular EU law issue. Here the first two scenarios are positive and represent 

endorsement (codification, amendment expanding the consequences of the case law) and the 

other two are negative and represent disagreement (reversal or curbing of the case law). Such 

assessment will help in determining whether the lawmakers’ role when it comes to the 

engagement with matters previously litigated is entirely passive or active and whether the 

only option lawmakers have is codification (La Torre) or if there are more options (e.g. 

Martinsen). 

The most straightforward way interaction between the CJEU and other EU level actors 

ensures the significance of case law, is the codification by constitutional or legislative means. 

In such scenario the line of case law becomes part of the body of EU law in the strict sense. 

Codification of the CJEU case law has been reported to not be a rare occurrence
150

 but there is 
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lack of such research in the social policy area. However, one could imagine that the EU 

legislature might be keen on codifying case law quite straightforwardly – by, for example, 

implementing a statement from the Court’s case law verbatim in the preamble or even the 

main body of a regulation or a directive.
151

  

The next way would be to amend or curb the case law via constitutional or legislative means. 

The first option would be to positively respond to the case law, not by straightforwardly 

codifying it, but rather by amending and adjusting the case law without limiting its potential 

consequences but by expanding them. The second option would be to curb the case law by 

either constitutional or legislative means. In the case of the famous Barber protocol we 

witnessed such curbing whereby an interpretation of the case law was confirmed and codified 

in the Treaty text but with an attempt to limit the impact of the case law.
152

 Finally, the 

Court’s case law could also be reversed by constitutional or legislative means. This would be 

the most straightforward way of interfering with the direction of Court’s case law.  

After successful changes in law, it is then, in turn, important to evaluate the case law that 

follows and what of the Court’s reaction to any amendments. At the macro level, whether the 

Court continues to work with the same measure or Treaty provision, at the intermediate level 

– whether the Court continues to develop its case law concerning the article amended and, at 

the micro level – what is Court’s following case law on a specific issue. This assessment will 

lead to the possibility of identifying traces of a dialogue between the Court and the 

lawmakers, if such dialogue exists. 

Concerning failed attempts at a response, at the macro level I look at the number of failed 

proposals concerning either Treaty provisions or secondary law measures that previously have 

been mentioned in the Court’s judgments. The intermediate level involves looking more 

closely at the content of the failed proposals and at whether or not they proposed to amend the 

same parts of the measures the Court had previously interpreted in its case law. At the micro 

level the failed attempts might reveal the exact obstacles and burdens faced by the lawmakers 

in the process of attempts to change the legal situation and how far the case law matters. In 
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addition, these attempts are especially interesting in the context of the CJEU case law that 

follows and could reveal its sensitivity (or lack thereof) towards the reactions of EU level 

actors. At the micro level one could then further distinguish between endorsement (positive 

response) and disagreement (negative response) to the case law, in order to find out whether 

both or only one of them tends to fail. 

Failed attempts might also indicate that the Court’s case law is creating deadlocks in the 

legislative avenues, or that the Court effectively serves as the final arbiter if it gets involved in 

a certain area (see the second approach identified in the previous section) and with the help of 

case studies one then could determine more precisely what such situations tell us about the 

interaction and the role of the Court. 

In sum, the reaction to the case law can be either successful (lead to the adoption of an EU 

measure dealing with the issues raised by the case law) or it can fail. Independent of the 

outcome, the latter situation and failed attempts have equal potential for revealing how EU 

law is shaped as a result of interaction between the CJEU and other EU level actors. Detailed 

step-by-step analysis of any of such scenarios would allow us to draw conclusions about the 

Court’s role in the area. In the meantime one should not forget that the CJEU could 

potentially also develop a line of cases without really taking into account attempts to react to 

it its case law, especially since it continues to receive cases under preliminary reference 

procedure which are independent from the actions of lawmaking actors.  

 

II. No interaction, no response 

 

There are two ways one can identify when there is no interaction and no response. The first is 

when the Court does not receive any cases concerning either a Treaty provision or a piece of 

EU secondary law. This scenario is relevant for analysis of interactions at the macro level. 

Using this scenario I plan to identify those areas of social policy both at the level of the 

Treaties and at the level of EU secondary law where the Court has not been involved at all, 

since that allows us to identify in how many and in what kind of areas the Court plays no role 

at all. This, then, is the first general scenario. Such a finding would also imply that the Court 

might be isolated from the developments of EU law in certain areas and thus confirm the first 

approach (Court vs lawmakers) identified above. 
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Mostly, however, I am interested in situations where the Court does engage with either the 

Treaties or EU secondary law in the area of social policy.  

This is the second way. At the intermediate level of analysis, no interaction would mean that, 

even though the Court has mentioned the EU law in a certain area within the social policy 

field, the Court and the lawmakers have not engaged with the same provisions of the Treaty 

or the same articles of the EU secondary law measure; in other words, where they have not 

engaged with the same subject matter at the level of individual articles. We could imagine, for 

example, that the legislature keeps on amending a certain set of articles within a Directive, but 

the Court keeps on interpreting another set. While both have been rather active, their activities 

do not overlap in substance. Both macro and intermediate level interaction are traced in 

Chapter II. 

Finally, the no response scenario is very telling also at the micro level. There is a judgment, or 

a whole line of case law in place, but there is no follow up from either Treaty-makers or the 

legislature concerning the specific matters decided upon by the Court. Analysis at the micro 

level makes it possible to detect whether the constitutional or legislative response beyond the 

article level in fact affects the very substance of the case law and in which direction. This will 

be traced in Chapter III in the case studies discussed therein. It might well be that in most of 

the cases in which the CJEU issues a judgment and regarding most of the legal issues the 

Court decides upon, there is no follow-up at the EU level in the form of either Treaty 

amendments or legislative measures. In this scenario the situation remains as that the Court 

has decided and here the Court’s policy-making role can be measured only via the 

precedential value of its judgments.
153

  

If the no response scenario prevails when the relationship between the Court and the 

lawmakers is assessed, then the idea of seeing the Court and the lawmakers as mutually 

isolated and as dealing with entirely different matters and questions holds true (first 

approach). 

In sum, the ‘no response’ scenario does not necessarily mean that in such cases there is no 

clarity and no potential way to evaluate the Court’s relationship with the lawmakers. The 

treatment of Court’s past case law by itself and by other participants within the judicial 

avenue can potentially be a highly relevant indicator. The infringement procedures (see also 
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the first section of this Chapter concerning their role in the overall picture) could also 

indirectly reveal the regard lawmaking actors at the EU level have for the Court’s case law. 

 

D. Summary 

 

This chapter sets the background for the assessment of the interaction between the Court and 

the lawmakers ‘on the ground’. In order to explore the interaction between the judicial and 

political, it seems useful to think about the interaction as happening among three avenues: 

judicial, Treaty-making and legislative. The aim of my research is to explore, first, the 

interaction between the judicial and Treaty-making avenues, and second the interaction 

between the judicial and legislative avenues.  

In the first section of this Chapter, I unpacked each of the avenues and provided a general 

overview of both the actors and the main procedures in each to avoid lengthy explanations of 

procedures or the rules of the game in the next part of this thesis. 

I then looked at the main ways the Court’s role in the lawmaking process at the Union level 

has been perceived so far (both analytically and normatively). I identified three main 

approaches, although by no means do I claim these are exhaustive. According to the first 

approach, the Court is contrasted with the lawmakers and is occupied with different matters 

than those occupying the agendas of the lawmakers. Under this approach the judicial and 

political could be seen as either mutually isolated, or at least, isolated from the perspective of 

the Court. This approach predicts that the amount of actual interaction between the Court and 

the lawmakers will be negligible or will always result in the Court having the final word 

without lawmakers being willing or able to engage. It also promotes the normative ideal of 

drawing a line between law and policy, between what the Court does and what the lawmakers 

do, and asserts that there is general clarity about their respective roles which are separate with 

the Court never stepping into questions that should be solved by the politicians.  

The second, approach sees the Court as occupied with the same matters as the lawmakers and 

sees the Court as replacing or completely displacing them via its case law. Once again, the 

Court is seen as having the final word. However, here the Court has the final word not 

because certain matters are for the Court to decide but rather because its case law creates a 

deadlock for lawmakers who lose the ability to respond. The differentiation between the first 
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and second approach in cases where the Court acts as a final arbiter can be assessed in the 

light of failed legislative proposals (Chapter II) and within specific case studies (Chapter III).  

Finally, the third approach in various ways sees a continuous interaction between the Court 

and the lawmakers in the process of developing EU law without one side necessarily having 

the last word, and also advocates fostering an interactive relationship between them by 

arguing that e.g. dialogue between the CJEU and the legislature would be desirable in the EU 

system. This approach envisions the respective roles of the Court and lawmakers as 

complementary rather than mutually exclusive. 

Finally, I constructed a general model for the assessment of the interaction between the Court 

and the lawmakers at macro, intermediate and micro levels. Generally, following case law the 

lawmakers can either respond (“successfully” by codifying, amending, curbing or reversing 

the case law or “unsuccessfully” if the amendments fail) or not respond to the case law. Under 

the no response scenario there are three options: no involvement of the Court at all, 

engagement with the measures but with different parts of measures than the legislature, or 

one-sided activity of the Court (no legislative follow-up). The macro and intermediate level 

analysis follows in the next Chapter, while the case studies (the micro level) can be found in 

Chapter III. 
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CHAPTER II 

Exploring Interactions between the CJEU and lawmakers: Developing 

macro and intermediate levels of analysis 

 

In this Chapter I develop the macro and intermediate levels of analysis. Here I look, first, at to 

what extent the Court and the Treaty-makers engage with the same Treaty provisions. I 

distinguish between when the Court relies on the Treaty provision to solve the case 

(intermediate level) and when it merely mentions it in the judgment (macro level). Second, I 

look at the extent to which the Court and the legislature engage with the same measure, e.g. 

with the Working Time Directive (macro level), and also with the same individual provisions 

such as e.g. Article 7 of the Working Time Directive (the right of workers to paid annual 

leave) (intermediate level).  

Such an analysis allows for an overall estimate of the involvement of the Court in various 

areas within the larger area of social policy, and the interaction between the Court and the 

lawmakers. Without claiming that more concrete analysis could not be done, this approach 

has the benefit of assessing the approximate level of interaction across a large set of measures 

and at both primary and secondary EU law level. First, the macro level of analysis allows 

(broadly) for a determination of the areas in which either one or both of the Court or the 

lawmakers have been active or inactive. Second, the intermediate level of analysis allows for 

an assessment of whether there are any areas where the lawmakers and the Court have been 

dealing specifically and individually with the same articles (the Court by relying on the 

provisions in operative part of the judgment and lawmakers by amending them), and 

according to what patterns such interaction takes place. One can then speculate that in those 

areas the Court might have had an actual impact on lawmaking, assess whether or not the 

Court typically has the last say, whether the case law might be triggering legislative failures 

or whether there is more balanced, equal relationship between the Court and the lawmakers.  

The benefit of this approach is that it allows for a continuous assessment of the two-way 

interaction between the Court and the lawmakers.
154

 For instance, by identifying whether the 

legislature is amending articles that have been relied upon by the Court we can then argue that 

there is an interaction between the Court and the lawmakers (something recognised by 

researchers arguing that rather than usurping their role the Court is in interaction with the 
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lawmakers). If the attempts to amend such articles constantly fail, then the case law might be 

contributing to deadlocks in the legislative avenue. Or if the Court remains the “sole” avenue 

where the measure or provision is developed further, then it might indicate that it is seen as 

Court’s responsibility. Overall, this analysis allows one to identify areas where the Court 

might have had an actual impact on lawmaking and the possible consequences and patterns of 

such impact. 

My assessment differs depending on the level (macro/intermediate) and is limited by the data 

that could be evaluated concerning the CJEU, the Treaty-makers and the legislature. Further, 

it is also important to distinguish between the Court’s relationship with the Treaty-makers and 

with the legislature, each of which is organised according to a different set of rules. What is 

more, the available data is different for each of these ‘levels’. 

First, I look at the interaction between the Court and the Treaty-makers - at the Treaty 

amendments, on the one hand, and the judgments in which the Court had either referred to a 

specific Treaty provision in the grounds of judgment (macro level) or interpreted it in the 

operative part (intermediate level), on the other. One could speculate that the latter cases 

represent situations where the Court has contributed more to the development of the 

understanding of that specific provision of EU primary law, while the former indicate the use 

of those Treaty provisions as ‘background’ or ‘contextual’ material for constructing or 

supporting the reasoning in the judgment. The difference is therefore solely in the intensity of 

the Court’s involvement with specific Treaty provisions. 

The time period for my analysis is between the Treaty of Rome (1957) and February 2016.
155

 

I use the Treaty of Rome, Single European Act, Treaty of Maastricht, Treaty of Amsterdam, 

Treaty of Nice, and Lisbon Treaty as the reference points, and the judgments mentioning and 

interpreting the provisions were counted for the time period between each of the Treaty 

amendments and concerning the version of the provision in force during that period. 

One could also speculate that the ‘type’ of the Treaty provision might explain whether the 

judgments directly rely on a specific provision or whether it serves to generally support the 

Court’s reasoning. It is possible to loosely differentiate between the provisions that set out EU 

objectives
156

, provisions that award individual rights
157

 and provisions that give legislative 

powers to EU institutions. Provisions embodying individual rights might be more likely 
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 The data cut-off date was 25 February 2016. 
156

 e.g., Article 3 TFEU. 
157

 e.g., 157(1) TFEU.  
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invoked in litigation, and the Court might be more likely to interpret them in the operative 

part of its judgments. Second, while the legal basis provisions might be invoked in cases 

where there is a dispute concerning the appropriate legal basis (direct actions, most typically), 

in general in areas where there is a legal basis or where the Treaty-makers introduce one after 

some time, we could also expect that the bulk of interaction is taking place not between the 

Court and the Treaty-makers, but rather between the Court and legislature (concerning the 

secondary law measures adopted on said legal basis).  

The data on Treaty amendments that I gathered was always oriented towards an individual 

provision and the analysis differed only depending on whether the Court had merely referred 

to the provision or interpreted it in the operative part of the judgment.  

In contrast, concerning secondary law, I looked at amendments to a measure and reference to 

the measure in the grounds of the judgment (macro level), and references to specific articles 

within the measure in the operative part of the judgment and the legislature’s amendments or 

attempts to amend specific articles (intermediate level). Therefore, here the analysis differs 

not only in respect of the assessment of Court’s involvement (mentioning the measure in the 

judgment or relying on a specific article of the measure in the operative part of the judgment) 

but also as regards the involvement of the legislature (amending the measure in general, or 

amending the specific individual article previously relied on by the Court in the operative part 

of the judgment). 

Once again we could hypothesise that the Court’s case law might be playing more of an 

important role in cases where it directly interprets and relies on a certain provision in the 

operative part of the judgment than in cases where it merely refers to a measure. Similarly 

when it comes to the legislature, one might hypothesise that such instances matter more when 

it is amending the same provision the Court previously interpreted. 

It is necessary to distinguish clearly how the interaction at both the macro and intermediate 

levels plays out differently for Treaty and legislative provisions. The former cannot be held 

void by the Court, and since Treaty amendments have been rather rare and involved extensive 

changes in the Union’s constitutional architecture, repeated interaction that is oriented 

towards individual provisions is less likely to have taken place. In contrast, the rules for 

adoption and amendment of secondary EU law are not so burdensome, and so we could 

expect interaction geared towards individual provisions, especially in matters where qualified 

majority voting in the Council suffices.  
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To gather the data I used Eur-Lex and CVRIA.
158

 First, based on CELEX number, I identified 

all of the judgments in which the Court mentioned a specific Treaty provision or secondary 

law measure. This served as the basis for my analysis at the macro level. Second, Eur-Lex 

lists
159

 all the cases in which the Court has interpreted a certain Treaty provision or secondary 

EU law measure in the operative part of its judgment (intermediate level). By double-

checking and comparing the information with that available on the Court’s website, I then 

excluded ‘on-going’ cases
160

 from my dataset, and made sure that the judgments in joined 

cases are counted only once. In addition, I looked at the types of cases included in my dataset 

(e.g. preliminary references, infringement procedures, other direct actions). Second, I 

gathered the information about Treaty-amendments, and the secondary measures and their 

respective amendments (both actually adopted and failed) and repeals in Eur-lex. 

The analysis in this Chapter sets the stage for choosing case studies for more detailed analysis 

in the next Chapter. By identifying the main general patterns in the interaction between the 

Court and the lawmakers, I will be able to choose case studies that illustrate and explore 

deeper all (or most) of them. I start by defining the scope of my inquiry (the EU social acquis 

that I cover in my analysis), and before assessing, first, the interaction between the Court and 

the Treaty-makers, and second, the interaction between the Court and the legislature. 

 

A. Defining EU social acquis 

 

Ever since the inception of the EU, the social question has been a difficult one. On the one 

hand, some engagement with social policy was inevitable to ensure the free movement of 

workers. On the other, the decision was made early on not to transfer competence in social 

policy matters to the Union level.
161

 That these two aspects pull in opposite directions has 

resulted in a fragmented and rather incomplete legal framework that, as argued by many, is in 

part subordinated to the market.
162
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 EUR-LEX <http://eur-lex.europa.eu/homepage.html> and CVRIA <http://curia.europa.eu/> Furthermore, 

since I had the opportunity to spend three months at the CJEU, I double checked my results against the internal 

data basis of the Court (Portail Interne). 
159

 As cases ‘affecting the measure’. 
160

 They are listed by Eur-lex if initiated based on a certain provision 
161

 Spaak Report (The Brussles Report on the General Common Market from June 1956 

<http://www.fd.unl.pt/docentes_docs/ma/jlcv_MA_12459.pdf>, and Ohlin Report on Social Aspects of Europen 

Economic Co-operation. Report by a group of experts. ILO, Geneva, 1956. An Official summary can be found in 

(1956) 74 International Labour Review 99. 
162

 Stefano Giubboni, Social Rights and Market Freedom in the European Constitution. A Labour Law 

Perspective (CUP, 2006) 25 and the sources cited. 

http://eur-lex.europa.eu/homepage.html
http://curia.europa.eu/
http://www.fd.unl.pt/docentes_docs/ma/jlcv_MA_12459.pdf
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At the same time this area has seen very dynamic development. In the Treaty of Rome, there 

were only two meaningful traces of social provisions: Articles 117 and 118 EEC (objective of 

promoting working conditions and living standards to enable harmonisation and a task for the 

Commission to promote cooperation among the member states), and Article 119 EEC 

(principle of equal pay for equal work for women and men). Today in the Treaties we can find 

a wide set of Treaty provisions setting out the EU social mission, objectives, coordination 

powers and law-making competences in various areas.
163

 Also, the Charter lays down a wide 

range of social rights and principles.
164

 Secondary law measures have been adopted that 

implement equal treatment between men and women
165

, prohibit discrimination in occupation 

and employment
166

, and concern diverse aspects of workers’ protection: health and safety
167

, 

collective redundancies
168

, transfer of undertakings
169

, framework agreements on parental 

leave
170

 and fixed-
171

 and part-time work.
172
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 Horizontally the EU social mission and general competences are set out in Article 3 TEU, and Articles 4, 5(3) 

and 9 TFEU. Further the centre of gravity for social matters is the Social Policy Chapter (Title X), and especially 

Article 153 TFEU that provides the EU with powers “to support and complement the activities of the member 

states” by adopting secondary law measures in a number of fields for people both inside and outside the labour 

market. Further social rules can be found in the Chapter on free movement of workers. The EU can adopt rules 

for cross-border situations (Article 46 TFEU) and also to co-ordinate the social security of migrant workers 

(Article 48 TFEU). Since the Lisbon Treaty, Article 21(3) TFEU grants the competence for the EU to adopt 

measures concerning social security and protection in the context of the free movement of Union citizens. Also 

Articles 145, 148, 162, 165 and 168 TFEU on employment guidelines, the European Social Fund, education and 

health should be mentioned here. 
164

 Among others, the prohibition of forced labour (Article 5), freedom of association (Article 12), and the 

freedom to choose an occupation and engage in work (Article 15)) 
165

 For example, Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the 

implementation of the principle of equal opportunities and equal treatment of men and women in matters of 

employment and occupation (recast) [2006] OJ L 204/23, Council Directive 79/7/EEC of 19 December 1978 on 

the progressive implementation of the principle of equal treatment for men and women in matters of social 

security [1979] OJ L 6/24 and others. 
166

 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in 

employment and occupation [2000] OJ L 303/16. 
167

 Among others Council Directive 77/576/EEC of 25 July 1977 on the approximation of the laws, regulations 

and administrative provisions of the Member States relating to the provision of safety signs at places of work 

[1977] OJ L 229/12 and Council Directive 78/610/EEC of 29 June 1978 on the approximation of the laws, 

regulations and administrative provisions of the Member States on the protection of the health of workers 

exposed to vinyl chloride monomer [1978] OJ L 197/12. 
168

 Council Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the Member States relating 

to collective redundancies [1998] OJ L 225/16. 
169

 Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the Member States 

relating to the safeguarding of employees' rights in the event of transfers of undertakings, businesses or parts of 

undertakings or businesses [2001] OJ L 82/16. 
170

 Council Directive 2010/18/EU of 8 March 2010 implementing the revised Framework Agreement on parental 

leave concluded by BUSINESSEUROPE, UEAPME, CEEP and ETUC and repealing Directive 96/34/EC [2010] 

OJ L 68/13. 
171

 Council Directive 1999/70/EC of 28 June 1999 concerning the framework agreement on fixed-term work 

concluded by ETUC, UNICE and CEEP [1999] OJ L 175/43. 
172

 Council Directive 97/81/EC of 15 December 1997 concerning the Framework Agreement on part-time work 

concluded by UNICE, CEEP and the ETUC [1998] OJ L 14/9. 
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There are various ways how one could look at the social policy acquis at the EU level. A 

narrow approach would look only at Title X of the TFEU – the Social Policy Chapter. A very 

broad approach would cover everything that potentially seeks to promote the common good 

by protecting and assisting weaker members of society. That would entail looking for threads 

of social policy across all areas covered by the Treaties and the corresponding body of EU 

secondary law. 

I have chosen a middle ground where, with some exclusions, I follow the Commission’s own 

view on what belongs to the EU social acquis, as recently elaborated in the working document 

summarizing the status quo in the social policy area annexed to the Commission’s proposal 

for the European Pillar of Social Rights.
173

 I found Commission’s approach useful for 

structuring my own analysis and for ensuring that I comprehensively cover the area of social 

policy.  

The general overview of the primary and secondary law acquis included in my analysis in the 

following part of this Chapter can be found in the table below. I give examples by using the 

Treaty provisions and also secondary law measures currently in force. I have generally 

compiled the groups in the same way as the Commission grouped them in its overview of the 

social acquis accompanying the proposal for the European Pillar of Social Rights. 

As is apparent in the overview, I have included the Cross-Border Health Care and Posted 

Workers Directives in my analysis. Even though their legal basis is in the internal market, no 

overview of social acquis could be adequate without their inclusion. Moreover, the 

Commission itself has put these measures in its overview of the social acquis.
174

 Finally, these 

measures have been of great concern to the stakeholders defending interests of workers and 

trade unions.
175
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 Commission (n 26). 
174

 ibid 9, 12. 
175

 See e.g. the part of the ETUC website dedicated to the posting <https://www.etuc.org/issue/posting-workers> 

accessed 24 Apr 2017. 

https://www.etuc.org/issue/posting-workers
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Primary law Secondary law 

Group Sub-group and examples 

Horizontal social provisions  

Article 3 TEU and Article 9 TFEU 

W
o
rk

 e
n

v
ir

o
n
m

en
t 

an
d

 a
cc

es
s 

to
 w

o
rk

 

Equal treatment in the work place 

 e.g. Gender Recast Directive
176

 

General prohibition to discriminate  

Article 19 TFEU 

Reconciling family and professional life  

e.g. Parental Leave Directive
177

 

Social protection in the context of 

the free movement of citizens  

Article 21(3) TFEU 

Awareness of conditions of employment  

e.g. Written Statement Directive
178

 

Free movement of workers (cross-

border mobility of workers and 

social security)  

Title IV, Chapter I TFEU 

Atypical work  

e.g. Fixed-term work Directive
179

 

Limitation of working time  

e.g. Working Time Directive
180

 

Employment  

Title IX of the TFEU 

Protection of health and safety  

e.g. Cross-border healthcare Directive
181

 

Posted workers  

e.g. Posted Workers Directive
182

 

Social Policy  

Title X of the TFEU 

Third country nationals 

 e.g. Long Term Residency Directive
183

 

Protection in the event of structural changes in 

companies  

e.g. Collective Redundancies Directive
184

 

Education, vocational training, 

youth and sport 

Title XII of the TFEU 

Organisation, information and consultation of workers  

e.g. General Information and Consultation 

Directive
185

 

Prohibition of child labour and protection of young 

people at work 

 e.g. Young People at Work Directive
186

 

Public health  

Title XIV of the TFEU 

S
o
ci

al
 p

ro
te

ct
io

n
 

an
d
 w

o
rk

er
s’

 

m
o
v
em

en
t 

Social security coordination 

e.g. Regulation on the coordination of social security 

systems
187

 

Equal treatment in social security and social 

integration  

e.g. Directive on equal treatment in social security
188

 

Free movement of workers 
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 2006/54/EC (n 165) 
177

 2010/18/EU (n 170) 
178

 Council Directive 91/533/EEC of 14 October 1991 on an employer's obligation to inform employees of the 

conditions applicable to the contract or employment relationship [1991] OJ L 288/32. 
179

 1999/70/EC (n 171). 
180

 Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning certain 

aspects of the organisation of working time [2003] OJ L 299/9. 
181

 Directive 2011/24/EU of the European Parliament and of the Council of 9 March 2011 on the application of 

patients’ rights in cross-border healthcare [2011] OJ L 88/45. 
182

 96/71/EC (n 151). 
183

 Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-country nationals who 

are long-term residents [2004] OJ L 16/44. 
184

 Council Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the Member States relating 

to collective redundancies [1998] OJ L 225/16. 
185

 Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002 establishing a general 

framework for informing and consulting employees in the European Community [2002] OJ L 80/29. 
186

 Council Directive 94/33/EC of 22 June 1994 on the protection of young people at work [1994] OJ L 216/12. 
187

 Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 April 2004 on the 

coordination of social security systems [2004] OJ L 166/1. 
188

 79/7/EC (n 165). 
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e.g. Regulation on Freedom of Movement for 

Workers
189

 

 

While, as is evident from the overview, I adopt a rather comprehensive and far-reaching 

understanding of the social acquis, there are some exclusions and omissions that should be 

explained. At the level of primary law I have excluded the following parts of the EU primary 

law: 

 Provisions on the freedom of establishment and freedom to provide services (Chapters 

2 and 3 of Title IV) 

Even though there are many connections between these rules and social aspects, as 

controversial measures such as the Posted Workers Directive -included in the scope of 

my analysis show, the centre of gravity here is economic rather than social 

considerations and the internal market. Including these provisions would distort the 

overall scope of the social acquis, since this part of the Treaty (with some exceptions 

like the posting of workers or cross-border healthcare) is primarily aimed at regulating 

economic activity rather than social aspects. Also, the Commission itself does not 

include this part of the TFEU in its overview of the social policy acquis. 

 Provisions on the European Social Fund (Title XI TFEU) 

The European Social Fund is primarily a financial investment tool, a funding 

mechanism. While it has had an impact on the social situation in Europe, it does not 

give social rights directly to individuals and does not directly affect individual 

employment and social protection laws at the national level. 

 Consumer protection (Title XV) 

Consumer protection is mostly regarded and taught as forming part of the market rules 

and trade policy, and its centre of gravity does not lie with labour law or social 

protection. While there are certainly social aspects to consumer protection due to its 

close relationship with the internal market, economic objectives and also competition 

law, it would fit awkwardly with the rest of the acquis included here. Moreover, the 

                                                           
189

 Regulation (EEC) No 1612/68 of the Council of 15 October 1968 on freedom of movement for workers 

within the Community [1968] OJ L 257/2. 
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Commission itself does not include consumer protection in its summary of the social 

acquis.
190

 

 Social provisions in the EU Charter of Fundamental Rights 

The Charter became legally binding only with the Lisbon Treaty, and since then there 

have not been any Treaty amendments that could potentially affect the Charter; 

therefore, there cannot have been any interaction at either the macro or intermediate 

level between the Treaty makers and the Court. Even though there have been 

judgments either mentioning or interpreting the Charter, the Treaty-makers have not 

had the chance to respond. 

At the level of secondary EU law I have also excluded some groups of measures: 

 Health and safety  

This exclusion is the only one which contrasts with the Commission’s approach in its 

summary of the social policy acquis.
191

 The reason for this exclusion is practical – the 

magnitude of this field. The number of measures adopted in the field could disturb the 

general overview and would require a separate analysis given the diversity of the area; 

there would be the need to construct sub-categories and extensive vetting of which 

amendments to include in the analysis, since for the most part the amendments in this 

area are of technical nature. There would, at the very least, be the need to distinguish 

in more detail between technical amendments that have been based on scientific 

studies and those amendments that could tell us something about Court’s relationship 

with the legislature, which would be difficult to accommodate within my 

methodology. 

 Consumer protection  

See the reasoning above concerning the exclusion of consumer protection from the 

primary law considered. 

 Social protection of EU civil servants 

I have excluded this acquis because it is for internal application by the EU institutions 

and is not aimed at protecting workers in the EU as such. This area also represents 
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 Commission (n 26). 
191

 ibid. 
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completely different challenges for the inter-institutional relationship in terms of 

lawmaking. 

It is important to emphasise that the main objective behind my choice has not been to 

exhaustively include all the provisions that have a ‘social’ flavour, but rather to have a 

sufficiently broad selection in order to get meaningful results and, at the same time, to ensure 

the project is feasible. This comparatively broad approach allows me to evaluate and 

distinguish general trends in the interaction between the Court and the lawmakers, and to 

compare the trends and patterns across various areas of social policy.  

 

B. Interaction between the Court and the Treaty-makers
192

 

 

In this section I look at the interaction between the Court and the Treaty-makers at the macro 

and intermediate levels. As already noted, on the one hand, I look at whether and how the 

social provisions have been amended in the Treaties, and on the other, at the number of 

judgments in which the Court has either mentioned (macro level) or interpreted (intermediate 

level) the said Treaty provisions. Concerning the Treaty amendments I exclude those of a 

purely technical or minor nature. This allows me to focus more precisely on the instances of 

interaction that matter. 

I have structured my analysis in the following order: horizontal social provisions (Article 3 

TEU and Article 9 TFEU, and the preceding provisions), non-discrimination clause (Article 

19 TFEU), Article 21(3) TFEU (the legal basis for adopting social protection measures for 

Union citizens), Workers (Chapter I, Title IV), Employment (Title IX), Social Policy (Title 

X), Education, vocational training, youth and sport (Title XII) and Public health (Title XIV). 

Within each group I adopt a chronological analysis, starting with the Treaty of Rome (1957) 

and continuing with the Single European Act (1986), the Treaty of Maastricht (1992), the 

Treaty of Amsterdam (1997), the Treaty of Nice (2001), and the Treaty of Lisbon (2010). 

When it comes to the Single European Act, the judgments interpreting or mentioning the 

provisions it amended are counted together with the cases interpreting or mentioning the 

provisions in force following the Treaty of Rome since there is no separate data available for 

the time period post-SEA and before Maastricht.
193

  

                                                           
192

 The cut-off date for the data in this section is 15 Jan 2017. 
193

 Because it amended the Treaty or Rome but did not constitute a full revision with re-numbering etc. 
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It is important to note that the time difference e.g. between the adoption of the Treaties of 

Rome and Maastricht is much greater than the one between treaties of Amsterdam and Nice 

and thus, from this perspective, we could expect more case law in the first time period. 

Detailed numbers concerning each of the Treaty articles and the number of judgments where 

the article has been referred to in the grounds of the judgment or interpreted can be found in 

Annex I. In this section I merely sum up my results in order to show the general trends 

without covering all the numbers in my data set. 

 

a) Horizontal (social) clauses (Article 3(2) TEU and Article 9 TFEU) 

The horizontal clauses focussing on social matters have been significantly widened over the 

years. In the Treaty of Rome, Article 2 EEC included only improvement to the “standard of 

living” among Community objectives, and Article 3 EEC included only the plan to create the 

European Social Fund. At Maastricht, the Treaty-makers expanded these provisions by adding 

“high level of employment and of social protection, [and] social cohesion and solidarity” 

(Article 2 EC); and the “strengthening of social cohesion” (Article 3 EC). Equality between 

men and women, improvements in the quality of life and social development were added at 

Amsterdam.
194

 Finally, the Treaty of Lisbon remarkably expanded the social objectives. It 

accommodated and broadened the elements of Article 2 EC in Articles 9 TFEU
195

 and Article 

3 TEU
196

, and added a general obligation to take social concerns into account when the Union 

adopts measures in all areas of its competence. Overall, the activity of the Treaty makers in 

this area has been remarkable. 

When we look at the Court while there have been very few judgments where the Court has 

interpreted either Article 2 or 3 EEC and their successors (together 20), there have been many 

judgments where the Court has referred to these provisions in the grounds of the judgment 

(together 211). The vast majority of cases in which the Court has referred to these provisions 

have been preliminary references; 56 (about one fourth) have been other types of cases, of 

which 39 were infringement procedures. 

                                                           
194

 Treaty of Amsterdam [1997] OJ C 340, Article 2 EC, 3 EC. 
195

 The ‘social clause’ of the Treaties that states that in defining and implementing its policies and activities, the 

Union shall take into account requirements linked to the promotion of a high level of employment, the guarantee 

of adequate social protection, the fight against social exclusion, and a high level of education, training and 

protection of human health. 
196

 Article 3 TEU now refers to the combating of the social exclusion and discrimination, promotion of the social 

justice and protection, solidarity between generations and the protection of the rights of the child. 
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While the Court has often mentioned horizontal social clauses in it judgments, it has 

interpreted and thus relied on the said provisions to actually solve a case in comparatively far 

fewer situations. These provisions have played a role in the judicial avenue but not a decisive 

one. This might be explained by the nature of these provisions. They do not provide direct 

rights, or even a legal basis for adopting secondary law, but could be seen as creating 

rationale and context for the Union action.  

 

b) Non-discrimination clause (Article 19 TFEU) 

At Amsterdam, the Treaty makers added Article 13 EC introducing the competence for the 

Council to unanimously adopt measures to combat discrimination based on sex, racial or 

ethnic origin, religion or belief, disability, age or sexual orientation. At Nice, the Treaty 

makers reduced the voting burden for the legislature in certain cases and, at Lisbon, the 

Parliament’s role in the legislative process was expanded (from consultation to consent).
197

 

The Lisbon Treaty also included the prohibition on discrimination in Articles 2 and 10 TFEU 

as one of the Union’s objectives and as an underlying principle for adopting measures across 

all areas of Union law.  

The Court has interpreted Article 13 EC in only one case.
198

 However, in line with the 

analysis of the social clauses above, there has been some Court involvement and interaction 

with the Treaty-makers (at the macro level) because the latter amended and expanded the 

provisions at Nice and Lisbon and the Court has referred to these same provisions in the 

grounds of 27 judgments (2 infringement procedures, one annulment action).
 

It is worthwhile contrasting how the Treaty-makers have expanded legislative competence 

under the non-discrimination clause while the Court has almost never directly interpreted this 

provision, with the situation at the level of secondary law (analysed below). There, e.g. the 

Employment Equality Directive has been the subject of continuous litigation, but the 

legislature has never amended it. In this area, lawmaking activity has been high at the level of 

primary law, while the interaction at the level of secondary law has been characterised by 

“one-sided” activity on the part of the Court. 
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 The Lisbon reforms oblige the Council to obtain the consent of the European Parliament before adopting 

measures under this article (now Article 19 TFEU). 
198

 Article 13 EC (following Amsterdam) in Case C-571/10 Kamberaj [2012] ECLI:EU:C:2012:233. 
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c) Social security for Union citizens (Article 21(3) TFEU) 

At Maastricht, the Treaty-makers introduced Union citizenship and gave Union citizens the 

right to move and reside anywhere within the Union’s territory. At Lisbon, the Treaty-makers 

added the possibility for the Council to unanimously (after consulting the European 

Parliament) adopt measures concerning the free movement of European citizens in the area of 

social policy and social security (Article 21(3) TFEU) (previously this was explicitly 

forbidden by Article 18 EC in its post-Nice version). Concerning this ‘new’ provision there 

has been no interaction between the Court and the Treaty-makers. It is a recent provision and 

one merely granting a legal basis for legislation, and since the legislature has not yet used or 

attempted to use it as legal basis, there could not possibly be any cases brought before the 

Court. 

 

d) Workers (Chapter I, Title IV, TFEU) 

In 1957 Article 48 EEC established the free movement of workers and specified that the 

member states have to gradually abolish discrimination based on nationality between their 

own workers and workers from other member states. This is the central article in the Chapter, 

giving rights directly to migrating workers. Other provisions in this section established the 

framework for action for the EU legislature and the member states. Article 49 EEC gave the 

Council the power to adopt secondary law measures to facilitate cross-border movement (with 

unanimity). Article 50 EEC provided that the member states should act under a common 

programme to encourage the exchange of young workers. Finally, Article 51 EEC introduced 

a special legal basis for the Council to (unanimously) adopt social security measures 

necessary to give effect to the free movement.  

Over the years the amendments to Article 48 EEC (now 45 TFEU) have been minor and 

technical and have not broadened workers’ rights. The same could be said about Article 50 

EEC (now 47 TFEU). However articles 49 EEC (now 46 TFEU) and 51 EEC (now 48 TFEU) 

have been amended more significantly. First, for what today is Article 46 TFEU, the SEA 

introduced qualified majority voting. Second, Article 48 TFEU was amended at Amsterdam, 

introducing the co-decision procedure for the adoption of measures under that provision, 

while still maintaining unanimity in the Council. At Lisbon, the unanimity requirement was 

lifted (ordinary legislative procedure applies) but some limits for the legislature still 
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remain.
199

 Hence, these two provisions have been significantly amended over the years by 

relaxing the voting rules in the Council.  

The patterns in the litigation might explain this expansion of legislative competence by the 

Treaty-makers. As Chart No. 1 shows, the only article giving rights directly to moving 

workers – Article 48 EEC has been both referred to and interpreted in large number of 

judgments over the years (529 and 240 respetively), and especially so in the early years of the 

Community. Given that the time between Maastricht and Amsterdam (1992-1997) and 

between Amsterdam and Nice (1997-2001) was much shorter than that between Rome and 

Maastricht (1957-1992), the intensity of litigation actually grew over time, with the exception 

of the period following Nice. The Article also has been mentioned in a great number of 

judgments in infringement procedures (together 98 cases), suggesting the Commission’s 

agreement with and reliance on the Court when enforcing the rights afforded by the provision. 

However, infringement procedures still constitute merely one fifth of all cases since almost all 

remaining cases
200

 were preliminary references. The amount of litigation might have led to a 

recognition of the need to expand legislative powers in the area in order to try and achieve 

greater clarity about the rules in place and to reduce legal uncertainty and extensive reliance 

on adjudication in defining the rights and responsibilities under this article.  

                                                           
199

 The Treaty of Lisbon introduced the ordinary legislative procedure for adopting measures under this legal 

basis (now Article 48 TFEU) and removed the requirement for unanimity in the Council; at the same time it 

introduced a disclaimer that when a member state declares that draft legislative measure would affect important 

aspects of its social security system, the proposal could be referred for consideration in the European Council 

and this referral could lead to the obligation for the Commission to submit a new proposal. 
200

 With the exception of 5 cases under procedures different from preliminary reference and infringement 

procedure. 
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Articles 49 EEC (now 49 TFEU), and 50 EEC (now 47 TFEU) have been mentioned in very 

few judgments and almost never interpreted by the Court. This aligns with the fact that they 

do not give direct rights to the individuals but provide a legal basis for the adoption of 

secondary law measures and policy coordination. 

An exception to this trend is Article 51 EEC (now 48 TFEU). As Chart No. 2 shows it has 

been referred to in a remarkable number of judgments (236 with only 17 judgments that were 

not preliminary references) and also interpreted in quite a large number of cases (together 51). 

This indicates the importance of this particular article. Also of note is that the Treaty-makers 

have been much slower to revoke the unanimity requirement for the Council as regards this 

provision when compared with the other legal bases. The unanimity requirement was only 

removed at Lisbon, and only conditionally by including an exception whereby the matter has 

to be referred to the European Council if a Council member declares that the proposal in 

question would affect important aspects of his/her member state’s social security system.
201

 

Be as it may, there has been interaction between the Court and the legislature regarding this 

legal basis article. 

An overview of the amount of litigation can be seen in Chart No. 3. There has been both 

intense litigation, and, as we saw above, repeated amendments by the Treaty-makers, who 

have gradually eased the legislative hurdles and turned this area from one where unanimity 

applied to one where, for the most part, qualified majority is enough. Instead of clarifying the 

exact rights given to the migrant workers, the Treaty-makers have explicitly shifted this task 
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 This, in turn, can lead to the suspension to the ordinary procedure or the re-drafting of the proposal by the 

Commission. 
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to the legislature (revealing one possible pattern in how the Treaty-makers respond to active 

involvement of the Court). This means that the interaction might have shifted more to the 

secondary law level (also evidenced by the fact that the number of judgments invoking the 

articles has gradually reduced over time). 

Overall, the provisions in this area have been referred to by the Court in its reasoning far more 

often than they have been relied upon to rule in the case. This is unsurprising given that only 

one provision – Article 45 TFEU – provides direct enforceable rights to individuals, while the 

rest either set out objectives and soft procedures, or provide for a legal basis. At the same 

time, two patterns were identified. First, the difference between the rapid easing of the voting 

requirements under what is today Article 46 TEFU and the very slow pace of change for the 

much more litigated Article 51 EEC (now 48 TFEU). Second, the ‘response’ to intensive 

litigation concerning Article 48 EEC has taken place via the easing of legislative procedures 

instead of defining/adjusting the rights of migrating workers directly in the Treaty. 

 

e) Employment (Title IX, TFEU) 

In 1997 the Treaty of Amsterdam introduced a separate section on Employment consisting of 

Articles 125, 126, 127, 128, 129 and 130 EC. It is certainly the soft part of the social acquis, 

since the EU has only a supporting and coordinating competence in this area (employment 

strategy under Article 125 EC, now 145 TFEU, coordination of action under Article 126 EC, 

now 146 TFEU, and supporting competence under 127 EC, now 147 TFEU, mechanism for 

information exchange and coordination under Article 128 EC, now 148 TFEU) and Article 

130 EC simply required creation of Employment Committee. 
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On the one hand, there have been very few changes to these provisions. The Lisbon Treaty 

merely added the European Parliament as the co-legislator for adopting incentive measures 

under Article 149 TFEU (ex Article 129 EC) and specified that under Article 150 TFEU (ex 

130 EC) the Council should act by simple majority. On the other hand, there has been almost 

no litigation invoking articles in this section. There have been no cases interpreting the 

provisions, and over the years the provisions have been mentioned in only 6 judgments. 

Moreover, the very few cases involving these provisions have focused on those provisions 

that have never been amended by the Treaty makers. In this area there has been no interaction 

at the level of primary law and the same holds true for the level of secondary law.
202

 This 

shows that the Court might not get involved in areas where a soft-law approach prevails 

(similar to the interaction concerning ex Article 50 EEC, now Article 47 TFEU).   

 

f) Social Policy (Title X, TFEU) 

I have divided the analysis on the Social Policy Chapter into two parts – the general 

provisions, and the provisions focusing specifically on the equal treatment of men and 

women, due to the special role played by the equality provisions in the development of the 

social sphere in the European Community (due to a great extent to the activity of the 

Court).
203

 

 

a.  Social policy provisions 

In spite of social policy, at least initially, being considered a matter that ought be left to the 

national level
204

, the Treaty of Rome did have five articles in its Social Policy Chapter. Under 

the social policy provisions the member states had committed themselves to promoting better 

working conditions across the Community
205

 by using, among others, cooperation.
206

 Other 
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 At the level of secondary law there has again been no interaction, almost no legislative activity (except for 

Council Regulation (EEC) No 1888/84 of 26 June 1984 introducing special measures of Community interest in 

the field of employment [1984] OJ L 177/1) and no judicial activity. 
203

 See e.g. Rachel A. Cichowski, The European Court and Civil Society (CUP, 2007) 73-118; Agata Brezińska, 

‘Gender Equality in the case law of the European Court of Justice’ (2009) IES Working paper 2/2009. 
204

 See, for example, Sacha Prechal, ‘Achievements and Trends in EU Gender Equality Law’ 

<http://www.euroinfo.ee/malta/pdf/c4.pdf> accessed 24 Apr 2017. 
205

 Article 117 EEC under which the member states undertook to promote improved working conditions and 

standard of living for workers; the provision also stated that the member states trust such a development to 

follow, not only from the functioning of the common market that favours the harmonisation of social systems, 

but also from procedures under the Treaty and from the approximation provisions. 
206

 Article 118 EEC requiring Commission to promote close collaboration between member states in the social 

field. 

http://www.euroinfo.ee/malta/pdf/c4.pdf
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provisions in the Chapter aimed at maintaining existing equivalence between paid holiday 

schemes (Article 120 EEC), gave the Commission implementation powers
207

, and required 

the Commission to report to the European Parliament on social problems.
208

 

In 1986, the SEA (in Article 21) supplemented these ‘soft objectives’ with Articles 118a and 

118b. Article 118a introduced legislative competence for the Council to adopt directives 

establishing minimum requirements for health and safety, while Article 118b introduced the 

idea of European level social dialogue, giving the Chapter a harder edge.  

Further, the Treaty of Maastricht introduced a two-track social policy framework at the 

European level. An impasse at the Maastricht summit over the social policy provisions, 

triggered by the United Kingdom’s opposition
209

, resulted in the Social Policy Protocol and 

the Agreement on Social Policy (SPA).
210

 The SPA basically introduced the Social Policy 

competence as we know it today. Article 1 SPA set out the ‘social objectives’ of the EU.
211

 

Article 2 SPA gave the Community a supporting and complementary competence over a 

whole set of social policy questions. Articles 3 and 4 SPA established the European Social 

dialogue. Article 5 SPA obliged Commission to promote cooperation in the social policy field 

and to report to the European Parliament (Article 7 SPA). 

The Treaty of Nice further amended some of the social provisions. In Article 137 EC 

‘financial contributions for promotion of employment and job-creation’ were deleted from the 

areas in which the EU legislature could act and ‘the combating of social exclusion’ and ‘the 

modernisation of social protection systems’ added to the Union competence. In Article 

137(4) EC the Treaty-makers introduced a new limit to the Union competence (prohibiting 

measures adopted to affect definition of fundamental principles of national social security 

systems and financial equilibrium). Finally, Article 144 EC was amended to ensure the 

establishment of a Social Protection Committee. 

The most recent set of amendments to the Social Policy Chapter took place at Lisbon. A 

completely new article – Article 152 TFEU now obliges the Union to recognise and promote 

the role of the social partners. The possibility for the European Parliament to invite the 
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 Article 121 EEC. 
208

 Article 122 EEC. 
209

 EurWORK, “Social Policy Protocol” <http://www.eurofound.europa.eu/observatories/eurwork/industrial-

relations-dictionary/social-policy-protocol> accessed 24 Apr 2017. 
210

 The SPA was applicable to all the member states, except for the United Kingdom. 
211

 The promotion of employment, improvement of living and working conditions, proper social protection, 

dialogue between management and labour, the development of human resources and the combatting of 

exclusion. 

http://www.eurofound.europa.eu/observatories/eurwork/industrial-relations-dictionary/social-policy-protocol
http://www.eurofound.europa.eu/observatories/eurwork/industrial-relations-dictionary/social-policy-protocol
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Commission to draw up reports on particular problems concerning the social situation was 

removed from Article 159 TFEU (ex 143 EC). Finally Article 156 TFEU (ex 140 EC) was 

amended to promote the use of guidelines and indicators.  

All in all, the Social Policy Chapter has experienced a very remarkable transformation with 

amendments and significant changes aiming towards a more extensive role for the EU in this 

area being introduced with almost all Treaty revisions. What started out as a fairly 

insignificant Chapter (besides the equality provision 119 EEC analysed below) became part of 

the EU acquis giving remarkable powers to the EU legislature. Beyond adding new articles 

and new competences, the Treaty makers also elaborated on the extent of Union powers and 

over time established some limits. At the same time, there were no amendments introducing 

directly enforceable rights for individuals and instead the main focus of the Treaty makers has 

been on broadening the competence of the EU legislature. The overall pattern in terms of how 

the Chapter developed again seems to be by adding, strengthening and clarifying the 

legislative powers and expanding legislative responsibility, rather than introducing individual 

rights. 

This time, however, the expansion of legislative power does not correlate with high levels of 

litigation. Instead, since there are no provisions directly enforceable by individuals, there have 

been hardly any cases directly interpreting the provisions.  

I have summarized the litigation concerning all of the provisions in the Social Policy Chapter 

(with the exception of the Article 119 EEC) in Chart No. 4. While the Court has referred to 

the social policy provisions in its judgments (especially Articles 137 and 139 EC post-
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Amsterdam), there have been only three cases directly interpreting the articles in question.
212

 

Again, as in areas analysed above, we find very, very few types of cases other than 

preliminary reference procedures. At the same time, there have been many judgments where 

the provisions in this Chapter have been referred to (together 107 out of which 11 were 

infringement procedures).  

It confirms the finding above that articles stating objectives, and establishing legislative and 

coordinating competences are, for the most part, used as “reasoning” articles in the Court’s 

case law rather than directly relied upon to decide a case. Instead of ruling on the issues of the 

balance of powers at the Union level and matters of competences, the CJEU is primarily 

occupied with interpreting those few provisions within the Treaty awarding rights to the 

individuals. Here the extension of EU competences and powers does not coincide with a high 

level of involvement from the Court, but this seems due to the lack of provisions giving 

individual rights. On the other hand, the gradual extension of competences has been steady, 

unlike with ex 51 EEC which had been much more controversial as evidenced by the amount 

of litigation.  

Nevertheless, as we will see in the next section, the most active interaction has not been 

between the Court and the Treaty-makers, but rather between the Court and the legislature.  

 

b. Equal treatment of men and women 

A very different picture can be seen concerning Article 119 EEC. In its original version this 

article imposed on the member states an obligation to apply the principle of equal 

remuneration for equal work between men and women workers, defined remuneration and 

defined equal remuneration without discrimination based on sex. However, early on this 

article was interpreted by the Court as one giving direct rights to individuals.
213

 

                                                           
212

 Articles 117 and 118 following the Treaty of Rome were interpreted in Case 126/86 Giménez Zaera / Instituto 

Nacional de la Seguridad Social and Tesorería General de la Seguridad Social [1987] ECLI:EU:C:1987:395 (in 

the form post-SEA), and Article 118a following Maastricht in Case C-2/97 IP [1998] ECLI:EU:C:1998:613. 

Since the first judgment interpreted both Article 117 and 118, in Annex V there are 3 cases counted as 

‘interpreting’ the provisions in this Chapter. 
213

 Case 43/75 Gabrielle Defrenne v Société anonyme belge de navigation aérienne Sabena [1976] 

ECLI:EU:C:1976:56. 
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At Maastricht the Treaty makers amended Article 119 EC by inter alia replacing the 

definition of ‘remuneration’ with the definition of ‘pay’.
214

 They also, in direct response to 

the Court’s case law
215

, attached a Protocol concerning Article 119 to the EC.
216

 The Protocol 

specified that, under Article 119 EC, benefits under occupational social security schemes 

should not be considered remuneration if and in so far as they are attributable to periods of 

employment prior to 17 May 1990. This protocol imposed the time limit for the effect of the 

Court’s conclusions reached in Barber
217

 case.  

The Treaty of Amsterdam (1997) merged Article 119 EC with the SPA and granted the 

Council the competence to adopt secondary law measures.
218

 This grant of legislative powers 

once again suggests a confirmation of the Treaty-makers’ tendency to shift increased 

responsibility to the legislature in areas where articles affording individual rights have 

triggered large amounts of litigation. Finally, the Lisbon Treaty also expanded the obligation 

to promote equality between men and women beyond the confines of the Social Policy 

Chapter. Since Lisbon, Article 8 TFEU now states that in all its activities, the Union has to 

aim to eliminate inequalities, and to promote equality, between men and women. The rest of 

the changes have been minor or technical.  

Overall, in this area, the Treaty-makers did slightly amend the provision itself (replacing 

‘remuneration’ with ‘pay’) as well as the consequences of the Court’s case law (Barber 

Protocol), and they also introduced a legislative competence in this area. 

 A summary of the litigation focusing on, what today is Article 157 TFEU, can be found in 

Chart No. 5. In sum, the Court has often relied upon the provision to solve cases (operative 

part of judgment) and has also invoked it as part of its reasoning (grounds of judgment). 

Together there have been 80 judgments interpreting the provision, and 140 judgments where 

the CJEU referred to the provision in the grounds of the judgment. At the same time, the 

number of judgments interpreting the article has decreased following the introduction of the 

competence to legislate (as we will see below, the interaction has ‘moved’ to the level of 

secondary EU law). Notably, the CJEU has invoked the provision in very, very few 

                                                           
214

 The new definition of ‘pay’ included ‘the ordinary basic or minimum wage or salary and any other 

consideration, whether in cash or in kind, which the worker receives, directly or indirectly, in respect of his 

employment from his employer’. 
215

 Case 262/88 Barber / Guardian Royal Exchange Assurance Group [1990]  ECLI:EU:C:1990:209. 
216

 Protocol No 2 concerning Article 119 of the Treaty establishing the European Community (Consolidated 

version 1997) OJ C 340. 
217

 Barber / Guardian Royal Exchange Assurance Group (n 216). 
218

 Under Art 251 EC procedure. 
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infringement procedures – only 8 cases out of 140 – meaning that preliminary references have 

been what has mattered for developing the understanding of this article. 

One also has to point out that the difference between cases interpreting and judgments 

referring to this Treaty provision has been comparatively small (in contrast e.g to the 

provisions concerning the free movement of workers), especially in the early years. This 

means that the article was relied upon by the Court independently, on its own, rather than 

being invoked merely to support the reasoning in the grounds of the judgment. The addition 

of a legal basis by the Treaty-makers indicates that they might not be immune to 

developments in the judicial avenue, and might have been prompted by the judicial activity 

surrounding the provision to give the legislature an opportunity to act. 

 

g) Education, vocational training, youth and sport (Title XII, TFEU) 

In the Treaty of Rome, Article 128 EEC allowed the Council to lay down general principles 

for the implementation of a common vocational training policy. At Maastricht the 

Community’s competence in education and youth was expanded and a separate Chapter was 

introduced.
219

 Despite this, the EU’s powers were not significantly broadened. Article 126 EC 

empowered the Council to adopt incentive measures and Article 127 EC introduced the 

supportive competence. Finally, Article 128 EC gave the Community a task to contribute to 

the cultures of the member states. At Lisbon, Article 126 EC was amended by adding 

                                                           
219

 Articles 126, 127 and 128 EEC were replaced by Articles 126, 127, and 128 EC. The former two prior to 

Maastricht dealt with the matters concerning European Social fund. 
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promotion of European sporting issues, and also the encouragement of the participation of 

young people in democratic life in Europe and development of the European dimension in 

sport (Article 165(2) TFEU (ex 149(1) EC)). The Treaty of Lisbon added the European 

Parliament as a co-legislator in Article 166(4) TFEU (ex 150(4) EC), and added that the 

Council, on a proposal from the Commission, could adopt recommendations.  

 

There have been only five judgments interpreting the provisions looked at in this chapter and 

only between Amsterdam and Nice (see Chart No 6). The Court has referred to the provisions 

in the grounds of its judgments in 40 cases in total (of those 12 were infringement procedures) 

suggesting very little in terms of judicial activity.  

In sum, the Article 128 EC has been amended the most (at both Amsterdam and Lisbon) but 

has had the least amount of litigation surrounding it. There has been hardly any interaction 

between the Court and the Treaty makers focusing on education and culture, however, the 

Commission has used the judicial avenue for enforcement by bringing proportionately more 

infringement procedures before the Court than in other areas discussed here.  

 

h) Public health (Title XIV, TFEU) 

Healthcare is rather specific when it comes to the interaction between the Court and 

lawmakers. As explained in much more detail by Dorte Sindbjerg Martinsen, for a long time 

the healthcare regulatory system at the EU level consisted of Regulation 1408/71 that gave 

limited access to planned and reimbursable healthcare in another member state (analysed 
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more in detail in the next Section).
220

 Early on, the Court’s jurisprudence challenged this 

status quo
221

 (under internal market provisions) but was then overturned by the Council. 

Finally the Treaty of Maastricht introduced the chapter on public health (Article 152 EC, now 

168 TFEU).
222

 However, Article 152 EC imposed a sector-specific requirement of 

subsidiarity, since Union action in this area had to respect the member state responsibilities 

for the organisation and delivery of healthcare services.
223

  

The Treaty of Amsterdam expanded Article 152 EC (ex 129) and broadened the legislative 

competence by deleting the ban on harmonisation and by empowering the Council to adopt 

measures with qualified majority.
224

  

Between Maastricht and Amsterdam the article was interpreted in one case
225

 and mentioned 

in 7 judgments. Following Amsterdam, it was interpreted in one case
226

 and mentioned in 43 

judgments; after Nice there has only been one judgment mentioning the provision. Here the 

interaction has increased over the years, most likely in response to the introduction and 

broadening of the legislative competence, yet the primary way the Court has referred to the 

provision has been in the grounds of the judgment. Notably, again here, cases brought via 

procedures other than the preliminary reference procedure have been proportionately slightly 

higher among those judgments in which the CJEU has mentioned what is now Article 168 

TFEU – 27 out of 85 (with 14 infringement procedures and 13 other types of action). 

In sum, while the Treaty makers have been very active in broadening and amending Union’s 

competence in this area, the Court has been involved only by mentioning the respective 

provision in its judgments rather than by relying on it to solve a case. Since the provision in 

question is a legal basis provision and does not grant direct rights to individuals, this is 

consistent with my findings in the sections above. It has been argued that the introduction of 

this Chapter in the Treaties as such and the legal basis, has been triggered by the Court’s case 

law based in the internal market – provision of health care services - rather than provisions 

directly in this Chapter.
227

 This is why I have included the Cross-border Healthcare Services 
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 Sindbjerg Martinsen (n 8) 134.  
221

 Case 182/78 Pierik [1977] ECLI:EU:C:1979:142. 
222

 Sindbjerg Martinsen (n 8) 134. 
223

 ibid 141. 
224

 At the same time the measures had to fully respect the responsibilities of the Member States for the 

organisation and delivery of health services and medical care (Article 152(5) EC). 
225

 Case C-192/94 El Corte Inglés [1996] ECLI:EU:C:1996:88. 
226

 Case C-372/04 Watts [2006] ECLI:EU:C:2006:325. 
227

 It is important to note that the legal framework in place was largely triggered by the Court, initially on the 

basis of the internal market rules (Case C-120/95 Decker / Caisse de maladie des employés privés [1998] 

ECLI:EU:C:1998:167, Case C-158/96 Kohll / Union des caisses de maladie [1998] ECLI:EU:C:1998:171). As 
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Directive in the next section in spite of not including the Treaty provisions on the freedom to 

provide services in my analysis here. In a way, the development of this Chapter and the 

expansion of Union competences show how case law in one area (internal market) can affect 

creation of competence in another (health care). 

 

i) Summary of patterns of interaction (primary law level) 

Overall, certain trends are identifiable in the interaction between the Court and the Treaty-

makers at both macro and intermediate levels. First, overall, this area has been characterised 

by remarkable expansion. However, the expansion has been in the Union’s legislative 

competence and powers instead of a direct expansion of individuals’ rights. The few 

provisions granting direct rights to individuals have not been significantly amended. In areas 

where there has been significant amount of litigation, the Treaty-makers have not responded 

by expanding/clarifying rights directly in the Treaties, but rather by expanding the 

competence of the legislature to act. However, such expansion has also happened in areas 

without much case law. It does not seem to depend on the existence of an intermediate level 

interaction (e.g. Social Policy Chapter). Nevertheless, case law could be one of the factors 

contributing to such expansion. 

Second, the Court plays hardly any role in those areas of the Treaty which only give the EU 

coordinating and supporting powers (soft policy competences). As revealed by the assessment 

in areas such as “Employment” and “Education, vocational training, youth and sport”, the 

Court’s role here is insignificant and there is no interaction between the Court and the Treaty-

makers.  

Third, in areas where the Treaty provisions set out Union objectives or establish legal basis 

for the EU legislature, the Court has used these provisions in its reasoning but they do not 

play a decisive role in deciding cases. However, notably, when a legal basis provision has 

proved controversial, and where the Court has in fact often interpreted a certain legal basis 

provision (Article 48 TFEU), the expansion of legislative power has been far more gradual. 

Here, the case law might have served as a cautionary element for the Treaty-makers in 

expanding EU legislative competence. 

                                                                                                                                                                                     
Martinsen has showed, the application of internal market principles was clearly neither initiated nor envisioned 

by the lawmakers but rather conceived by judicial interpretations (Sindbjerg Martinsen (n 8) 146). After the 

Kohll and Decker judgments, there were even calls for Treaty amendments to determine at the level of primary 

law that EU law did not apply to healthcare (ibid 147). 
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The vast majority of instances of ‘interpretation’ concern provisions giving rights directly to 

the individuals. This shows that what matters primarily for triggering judicial activity is the 

type of provision. The litigation patterns suggest that the Court is primarily concerned with 

interpreting rights flowing directly from the Treaty, rather than with issues of horizontal 

balance of powers and matters of EU legislative competence. The number of infringement 

procedures is insignificant in comparison to the number of preliminary references, even 

though in some situations the Commission has used the former procedure quite often (e.g. to 

facilitate the compliance with the requirements of the free movement of workers). Overall, 

therefore, of primary importance for Treaty interpretation are preliminary references. 

If the Treaty provisions that grant rights directly to individuals and the interaction based upon 

them are looked at in isolation, then a (mistaken) impression could be that the Court plays the 

role of final arbiter in those areas (Article 45 TFEU and 157 TFEU) because the Treaty-

makers have not developed the substantive rights afforded by these provisions. When we look 

at the context and the expansion of legislative competences, the data clearly suggests that the 

first approach claiming that the CJEU will hold the last word on all matters of primary law 

(Chapter I, Section B) does not, in fact, seem to hold true. Instead, the Treaty-makers have 

‘responded’ by clarifying and curbing the consequences of the case law (the Barber Protocol) 

and reducing voting requirements for legislation by replacing unanimity with qualified 

majority or introducing a legislative competence where one did not exist beforehand (e.g. ex 

Article 119 EEC)). Moreover, one could also doubt the CJEU’s influence on primary law 

because, despite of the amount of case law, Treaty provisions granting rights directly to 

individuals have not been amended so as to codify this case law.  

While the expansion of legislative competence is, admittedly, an indirect response, it is a 

response and the Court does not “block” the work of the Treaty-makers (at least not directly). 

At the same time, the question remains how far shifting of responsibility to the legislature is 

capable of triggering an actual response by the legislature to the Court and fostering 

interaction at that level (see the section below and the following Chapter)?  

What is more, the second approach to the Court’s role (the incapacity of the Treaty-makers to 

respond) does not hold true because the expansion of legislative competence is a response. To 

an extent there are indications of a dialogue or interaction in certain cases - interaction or even 

judicialization, where the litigation of primary law leads to new rules regulating the powers of 

the legislature and (indirectly) to new rules at the level of secondary law. Instead of changing 

the substance of the “rights’ articles”, the Treaty makers responded by introducing, 
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expanding or facilitating the legislative process. At the level of primary law in the social 

policy areas, a modified version of continuous interaction takes place. Instead of a dialogue 

the Treaty-makers turn the development of EU law into a sort of “trialogue” where the 

Treaty-makers over time involve also the legislature. 

 

C. Court and the legislature 

 

In this section I look at the interaction between the Court and the legislature at the macro and 

intermediate levels in the context of secondary law. Once again I limit myself to analysing the 

overall trends, and the qualitative analysis of the interaction is left for the next chapter. 

Therefore, I do not go further than finding out in which areas there has been judicial activity, 

and which measures and individual articles either or both the Court and the legislature have 

invoked and amended and how often. I use this information to complete the picture 

identifying the prevailing interaction ‘models’ and ‘patterns’. 

In contrast to the previous section assessing what the Court does at the Treaty level, here at 

the macro level I first identify which measures have been referred to (mentioned) in the 

grounds of Court’s judgments and whether there have been attempts to amend the measure 

(successful or unsuccessful). Then, at a more detailed level (intermediate) I look at which 

specific articles within a measure of secondary law the Court has referred to (interpreted) in 

the operative part of its judgments
228

 and which particular articles within the measure the 

legislature has tried to amend over time and whether the articles overlap. While this gives 

only an approximate picture concerning whether the Court and the legislature really interact 

and “respond” to each other, it is enough for speculation about the general model of their 

interaction.  

I also looked at the type of case (infringement procedures, other direct actions, e.g. annulment 

cases, or preliminary references) in which the Court has invoked a certain secondary law 

measure in order to understand which procedures serve as the most common platform for the 

Court’s involvement in the area of social policy.  

In addition, there were often cases that interpreted more than one article in the operative part 

of the judgment. Since I was interested in how many cases interpreted a certain Article, such 
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 Here I relied on the Eur-Lex data to initially identify all the cases interpreting a certain measure, and I double-

checked with the operative parts of the said judgments whether the Court actually interpreted the measure and a 

specific article. 



70 
 

cases have been counted with each of the Articles they referred to. If the Court had referred to 

the whole measure rather than a specific article, then I simply counted the case as interpreting 

the measure in general. Finally, concerning legislative activity I also looked at failed 

proposals and at which articles those had proposed to amend. 

As explained above (Section A of this Chapter), I used the summary of the EU social acquis 

issued by the Commission that accompanied the proposal for the European Pillar of Social 

Rights
229

 to identify which measures and groups of measures to use in analysing the 

interaction between the Court and the legislature. Thematically, just like the Commission, I 

divided the secondary law measures into sub-groups – equal treatment in the work place; 

reconciling family and professional life; awareness of conditions of employment; atypical 

work; limitation of working time; posted workers; third country nationals; protection in the 

event of restructuring or insolvency; organisation, information and consultation of workers; 

and the prohibition of child labour; protection of young people at work; cross-border 

healthcare; migrant workers’ rights; social security coordination, and equal treatment in social 

security and social integration.  

This kind of analysis allows for the identification of general patterns according to which the 

interaction between the Court and the legislature takes place. One could imagine variations 

along the lines of each approach to the relationship between the Court and the legislature 

identified in the first Chapter. Little interaction and little overlap would indicate that the 

judicial and legislative avenues are isolated from each other (first approach). If the Court 

‘takes over’ and ‘occupies’ certain areas and legislative amendments are not proposed or 

repeatedly fail, then the second approach holds true. This could mean that the Court either 

completely usurps certain areas of EU law or that it, at least typically, has the last word 

concerning how specific provisions should be interpreted (second approach). Finally, we 

could imagine that both the Court and the legislature are continuously interpreting and 

amending certain set of provisions. This, final, way would imply that there is a continuous 

interaction between both, without one necessarily having the last word (third approach). This, 

then, would imply a certain level of coordination or a dialogue-alike relationship between the 

Court and the legislature.  

 

                                                           
229

 Commission (n 26).  
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I. Overview of the interaction 

 

An overview of the interaction between the Court and the legislature in relation to individual 

measures can be found in Tables No 1 to 14 below. The overview covers all measures in all 

sub-groups.  

The Court and the legislature’s interaction follows different patterns when it comes to 

different measures. Overall, in most areas there has been at least some level of interaction at 

both the macro and intermediate levels: this means that the Court is involved and that the 

legislature has been active (macro level) and, moreover, that the individual provisions they 

have interpreted and amended overlap (intermediate level). At the same time, in no area do 

the Court and legislature interact regarding all secondary measures in that area, meaning that 

the interaction is measure- rather than area-specific (see e.g. “Equal treatment in the 

workplace” and “Limitation of working time”).  

Therefore, only some conclusions can be drawn concerning the sub-groups of social acquis as 

such. First, in all areas there has been at least some case law (some level of Court 

involvement). Moreover, in almost all areas there is at least one measure which has not only 

been amended and on which there is case law but where the individual articles the Court has 

interpreted and the legislature amended overlap to some extent (equal treatment in the work 

place, limitation of working time, posted workers, third country nationals, protection in the 

event of restructuring or insolvency, organisation, information and consultation of workers, 

migrant workers, and social security coordination). In three areas (the protection of young 

people at work, equal treatment regardless of type of contract, and reconciling family and 

professional life) the Court has referred to the secondary law measures in its case law and the 

legislature has later amended the same measures, but the individual articles interpreted and 

amended do not overlap (there has been only macro level interaction). Finally, in only two 

areas there has been no interaction at all - the awareness of conditions of employment (the 

Written Statement Directive), and cross-border healthcare (Directive on patients’ rights in 

cross-border healthcare). 

This means that the interaction between the Court and the legislature is present in the area of 

social policy and can be detected in most sub-groups of social policy measures. This also 

suggests that the Court’s involvement has to be taken seriously, it is worth exploring because 

the Court potentially plays a role in most areas of social policy. 
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The overview also clearly illustrates that across almost all areas (the Young People at Work 

Directive is the sole exception), the most prevalent procedure in the judicial avenue – by a 

large margin - is the preliminary reference procedure. Other ‘types’ of cases are very rare. 

Only in the area of migrant workers’ rights have infringement procedures, albeit still less than 

preliminary references, played a significant role. This suggests that the area is a priority area 

for the Commission when it comes to enforcement. Although the number of preliminary 

references might suggest that enforcement problems remain in certain areas, this does not 

seem to result in an increasing number of infringement actions.  

At the same time, there are, at least, some infringement procedures (constituting on average 

about 1/10 of the cases regarding secondary law measures). In contrast, other ‘types’ of direct 

actions (e.g. contesting of the validity of a certain measure, appeals from the General court) 

are incredibly rare. This means that the interpretation of EU law mostly takes place in the 

context of preliminary procedures which is then de facto the dominant platform of interaction 

not only between the Court and the individuals but also between the Court and the legislature. 
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II. Measure-specific interaction 

 

When we look at specific measures, there is more variety in terms of interaction and clearer 

patterns start to emerge. Overall, we can divide the measures into four categories: interaction 

at the intermediate level (the legislature amends or attempts to amend the same provisions 

previously interpreted by the Court), interaction at the macro level only (there is case law in 

place referring to a certain measure and the legislature has amended or attempted to amend 

said measure), one-sided activity (either Court or the legislature is active), and finally, no 

activity. Let us look briefly at each of these categories in turn and the patterns they reveal. 

 

1. Interaction at an intermediate level 

 

There are an impressive number of measures in which specific articles have been relied on by 

the CJEU to decide a case (operative part of judgment) and then later the very same articles 

have been amended by the legislature (often numerous times). In such situations, there is 

reason to suspect that the Court and the legislature repeatedly influence each other – there is 

interaction on the substance of the measures.  

The legislature has modified individual articles previously relied on by the Court in the 

context of four measures that focus on the equal treatment in the work place (Directive 

75/117/EC on prohibition of discrimination based on sex relating to pay, Directive 

76/207/EEC, Directive 86/378 and Directive 97/80/EC), the Pregnant Workers Directive, the 

Parental leave Directive, the Working Time Directive (both the original version and the 

recast), the Long-Term Residency Directive, the Directive for family reasons, the Directive 

for admitting students from third countries, measures protecting workers in the event of 

restructuring or insolvency (Directive 80/987/EEC, Collective Redundancies Directive, 

Directive 77/187/EEC, Directive 2001/23/EC), the General Information and Consultation 

Directive, the European Works Council Directive (94/45/EC), numerous measures focussing 

on migrant workers’ rights and most of the measures on social security including the 

Directive on equal treatment in social security. 

This reveals that the legislature is in fact perfectly capable of ‘responding’ to the Court’s case 

law; at least by amending the same articles the Court has previously interpreted. While the 

type of response (codification, amendment, curbing or reversing) is analysed in the next 
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Chapter, for now it is clear that case law does not (always) lead to no action (or reaction) from 

the legislature. 

There are two types of possible response from the legislature - as was already identified in 

Chapter I when modelling the different interaction scenarios - successful and unsuccessful. 

The overview in tables No 1-14 demonstrates that, in relation to the vast majority of 

measures, the legislature has successfully amended the same provisions previously interpreted 

by the Court (at times repeatedly).  

There are, however, three measures where the legislature has failed (sometimes repeatedly) to 

amend provisions that have been interpreted by the CJEU. Measures where there has been an 

unsuccessful interaction at the intermediate level (unsuccessful response i.e. Chapter I, 

Section C, sub-section I) have been the Pregnant Workers Directive, the Directive of Posted 

Workers (where the proposal is still pending), the Working Time Directive (recast) and 

Regulation (EEC) No 1612/68 on freedom of movement for workers. The legislature has 

attempted to amend certain provisions in these measures and failed. Notably, the “failure rate” 

is much smaller when the legislature proposes amending provisions other than those 

previously interpreted by the Court. There is only one case in which the legislature failed to 

amend a measure where there was no case law focussing on the provision the amendment 

intended to change; this was a failed attempt to amend Directive 73/148/EEC on the abolition 

of restrictions on movement and residence. 

Overall, the large number of measures in which there has been an interaction at the 

intermediate level and where the legislature has been successful in amending provisions 

previously interpreted by the Court, suggests that the Court does not necessarily have the last 

word. Certainly, the mere existence of case law interpreting the same set of provisions does 

not seem capable of preventing the legislative process. The number of such interactions 

indicates that the “third approach” towards the Court’s role identified in Chapter I - where 

there is interactive and continuous relationship between the Court and the legislature - holds 

true. 

An argument that the “third approach”, or cooperative, complementary approach, to the 

interaction between the legislature and the Court always holds true would, however, be an 

exaggeration (see below). While the measures in which we can identify such an interaction 

are numerous and in fact constitute the largest category of interaction, this scenario is not 

omnipresent. In addition, the interaction from the legislature’s side has had mixed results.  
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A good example of the very mixed results and struggles that arise is the Working Time 

Directive
233

, a measure that (as explained in more detail in the next Chapter) has attracted a 

lot of controversy. Since its adoption in 1993, the WTD has been mentioned in 37 judgments 

and interpreted in 18 cases (7 infringement procedures). The Court has most actively 

interpreted Articles 17 and 4, but there have also been cases interpreting other articles. In 

addition, in United Kingdom v Council the Court declared Article 5(2) WTD void.
234

 When 

the Directive was amended in 2000, the legislature amended Articles 1, 2, 14 and 17 WTD.
235

 

Only two of the articles amended (Article 2 focussing on definitions and Article 17 

concerning derogations), had been the subject of previous interpretation by the Court. 

Following a recast in 2003 (which merely codified the original measure and its amendments), 

this ‘new’ measure has been mentioned in 28 judgments and interpreted in 21 cases (4 

infringement procedures). Articles 7 and 17 are still the most frequently interpreted 

provisions.
236

 Since then, there have been two failed attempts at amending the WTD 2003.
237

 

The proposed amendments concerned Articles 2, 16, 17, 18 and 19. All of these articles 

(especially article 17 WTD) have been the subject of previous interpretation by the Court. 

Hence, while initially the interaction was successful, the legislature in more recent years has 

been unsuccessful in actually amending the articles previously interpreted by the Court. This 

shift from a successful interaction (third approach) to an unsuccessful one (second approach 

in Chapter I, Section 2) is a fascinating example of mixed results. 

A successful interaction seems characteristic of the third approach to the Court’s interaction 

with the lawmakers because as implies complementary, continuous interaction between the 

Court and the legislature. While, an unsuccessful response could indicate that those who 

argue that the CJEU holds the last word and usurps the role of the legislature (second 

approach in Chapter I) might be right. 

Another rather puzzling example is the Posted Workers Directive (PWD). So far, the PWD 

has been invoked by the Court in 22 judgments and interpreted in 9 judgments (2 

infringement procedures). The Court has interpreted Articles 1, 3, and 5. While there has not 

been any successful amendment to the PWD, in spring 2016 the Commission issued a 

proposal to amend the most intensively litigated article of PWD – Article 3 (interpreted by the 

Court in 8 cases) and to add a new article to the measure (Article 2a). While, therefore, the 

                                                           
233

 Directive 2003/88/EC (n 180). 
234

 United Kingdom / Council (n 20). 
235

 This amendment has been mentioned in 9 judgments. 
236

 Followed by Articles 6, 17, 1, 2, 3, 5, 18, 22, 16 and 19 in that order. 
237

 COM/2004/0607 final and COM/2005/0246 final (n 9). 
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legislature has not yet successfully responded directly to the Court, there has been an 

impressive amount of legislative activity in the same ‘area’. In 2014, the European Parliament 

and the Council adopted Directive 2014/67/EU (Enforcement Directive) on the enforcement 

of the PWD and amending Regulation (EU) No 1024/2012 on administrative 

cooperation through the Internal Market Information System. This ‘Enforcement Directive’ is 

a rather unique measure because enforcement measures are rarely adopted in the social policy 

field.
238

 It is based on the internal market legal basis while simultaneously being seen as part 

of EU social acquis including by the Commission itself.
239

 This was a rather unusual move 

whereby the legislature responded to concerns focused on one measure with amendments to 

another.
240

 Furthermore, another related measure, once again not one amending the PWD 

directly, was the failed proposal for Monti II
241

. Here, intermediate level interaction has not 

(yet) resulted in actual amendments to the relevant provisions, but instead there has been 

‘indirect’ legislative activity – the question is how far this activity has been triggered by and 

successfully responds to judicial activity in the area? 

A further example of more ‘indirect’ interaction at the intermediate level concerns the 

Directive on Family Reunification which has been mentioned in 14 judgments and interpreted 

in 7 judgments (four judgments have interpreted Article 7, followed by Article 2 and 4 by one 

judgment each). While the Directive itself has never been amended, the EU Blue Card 

Directive did introduce derogations from the measure concerning inter alia Articles 4 and 7. 

In addition the Blue Card Directive also introduced derogations from Articles 4 and 9 of the 

Long-Term Residency Directive and Article 4 that had previously been interpreted in one 

judgment of the Court. 

In contrast, the legislature has not struggled to amend the articles of the Insolvency Directive 

(originally adopted in 1980)
242

 that Court has interpreted the most. In 2008, Directive 

80/987/EEC was repealed by Directive 2008/94/EC and litigation has continued concerning 

                                                           
238

 An exception is in the coordination of social security and also Directive 2014/54/EU of the European 

Parliament and of the Council of 16 April 2014 on measures facilitating the exercise of rights conferred on 

workers in the context of freedom of movement for workers [2014] OJ L 128/8. 
239

 SWD/2016/050 final (n 26) 9. 
240

 Please see in detail in the case studies in the next Chapter 
241

 Commission Proposal for a Council Regulation on the exercise of the right to take collective action within the 

context of the freedom of establishment and the freedom to provide services [2012] COM (2012) 130. 
242

 Council Directive 80/987/EEC of 20 October 1980 on the approximation of the laws of the Member States 

relating to the protection of employees in the event of the insolvency of their employer [1980] OJ L 283/23. 
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the same provisions.
243

 This is an example whereby the legislature has seemingly not 

struggled to amend the same provisions previously interpreted by the Court and where the 

interaction between the Court and the legislature has been continuous. 

Another example of a seemingly ‘smooth’ interaction is the Directive on parental leave. The 

Directive was the result of a European framework agreement concluded by the European 

Social Partners. This Directive
244

 was the first measure to implement a cross-sectoral 

framework agreement concluded by the European Social partners in the EU acquis. It has 

since been mentioned in 17 judgments, interpreted in 10 cases (2 infringement procedures) 

and - before being repealed - amended once, albeit merely to extend its application to the 

United Kingdom.
245

 The Court’s case law focused on the interpretation of clause 2 of the 

framework agreement. When the social partners revised the framework agreement, they inter 

alia modified this clause. This shows that a successful interaction between the Court and the 

legislature can also extend to a situation where the European Social partners are the ‘authors’ 

of the measure rather than the Commission. 

Finally, there are some particularities concerning social security coordination where the 

interaction between the Court and the legislature has been most intensive. First, the Court has 

declared as void or confirmed the validity of certain provisions comparatively frequently 

when compared with other measures. For example, while Regulation No 3 was in force, the 

Court declared Article 28(3) void and confirmed validity of Articles 27, 28, 42(2) and 50.
246

 

Second, this is one area where one certainly cannot claim that the legislature is focusing 

exclusively on provisions previously interpreted by the Court; there have been numerous 

amendments to articles and annexes that have not been subject to intensive litigation; in fact, 

at least half of the amendments did not involve articles that had been subject to intensive 

litigation. In addition, in contrast to the measures analysed above, the unsuccessful and 

successful proposals for amendment in this area suggest the legislature did not find it any 

more difficult to amend the provisions interpreted by the Court than the rest. There have been 

                                                           
243

 Article 10 is now 12, Article 11 is 14 and Article 9 is 11; the numbering of the rest of the provisions involved 

in litigation remained the same. This new measure has been affected by 7 cases (Article 8 by 2, and Articles 1, 2, 

3, 4 and 12 by 1 each). 
244

 Council Directive 96/34/EC of 3 June 1996 on the framework agreement on parental leave concluded by 

UNICE, CEEP and the ETUC [1996] OJ L 145/4. 
245

 Council Directive 97/75/EC of 15 December 1997 amending and extending, to the United Kingdom of Great 

Britain and Northern Ireland, Directive 96/34/EC on the framework agreement on parental leave concluded by 

UNICE, CEEP and the ETUC [1998] OJ L 10/24. 
246

 Case 191/73 Niemann / Bundesversicherungsanstalt für Angestellte [1974] ECLI:EU:C:1974:58; Case 1/67 

Ciechelsky / Caisse regionale de sécurité sociale du Centre [1967] ECLI:EU:C:1967:27; Case 19/76 Triches / 

Caisse liégeoise pour allocations familiales [1976] ECLI:EU:C:1976:112; Case 144/78 Tinelli [1979] 

ECLI:EU:C:1979:51. 
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very few failed legislative proposals (especially when we take into account the remarkably 

high legislative activity) and the ones that did fail were not only concerned with those articles 

most frequently litigated before the Court. 

In sum, there is no lack of measures where there has been a continuous interaction between 

the Court and the legislature in which the legislation has been able to amend the provisions 

previously interpreted by the Court (see especially the social security coordination, but also 

other areas identified above). Identifying such situations confirms that certain ideas about 

Court’s relationship with the legislature do manifest in practice; the third approach - that there 

is a continuous relationship between the Court and the legislature on the same matter – would 

seem to hold true when it comes to some measures of EU secondary law. At the same time, 

the interaction is not always straight-forward and there are situations where the Court’s case 

law might have served to disable or slow down the legislative process (Working Time 

Directive) or where the ‘legislative response’ is more indirect (posting of workers). This latter 

pattern corresponds to the second approach identified in Chapter I (the displacement of the 

legislature and the ‘final arbiter’ idea). Notably, however, this pattern does not fit with all, or 

even most, of the measures analysed.  

 

2. Interaction only at the macro level 

 

Another important finding is that there are areas where both of the Court and the legislature 

are active (there are cases where the Court mentions the measure in its judgment and the 

legislature does amend this measure over time), but their interaction does not overlap when it 

comes to specific provisions. The set of measures belonging to this group potentially indicate 

a degree of isolation between the work of the Court and that of the legislature.  

Such measures have been: Directive 86/613/EEC, the Parental leave Directive (recast), the 

Directive on part-time work, the Directive on working time of seafarers, the Directive on 

working time for mobile workers in road transport, the Insolvency Directive, the Cross-border 

mergers directive (regarding its Article 16), Directives on the abolition of restrictions on 

movement (64/240/EEC, 73/148/EEC), the Directive on the rights to remain (72/194/EEC), 

the Directive on coordinating movement (75/35/EEC), the Regulation on freedom of 

movement for workers ((EU) No 492/2011), Regulation (EC) 987/2009, and the Young 

People at Work Directive. 
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A good example of this type of interaction, in which the legislature and the Court are 

occupied with entirely different sets of provisions, is the Directive on working time of 

seafarers.
247

 The legislature amended the measure once after the social partners had re-

negotiated a new framework agreement. The legislature amended Clauses 1, 2, 6, 13 and 16, 

none of which had previously been the subject of interpretation by the Court. Similarly, while 

the new (recast) Insolvency Directive
248

 has already been amended twice (in particular 

Article 1), the Court’s case law has focussed on the interpretation of Articles 8 and 12. The 

situation is the same concerning other measures in this category. 

These measures could serve as an example of the “first approach” to the Court’s role. Under 

this approach, the Court and the legislature’s ‘work’ does not overlap but focuses instead on 

different aspects of the same measures. Notably, though, such situations are rare.  

 

3. One-sided activity 

 

The third category concerns measures in which only either the Court or the legislature has 

been active. Namely, the Court does not decide cases based on a certain measure, or the 

legislature has not even attempted to amend provisions that are the subject of intensive 

litigation before the Court. This category reveals a one-sided relationship and demonstrates a 

certain degree of isolation between the Court and the legislature in a significant part of the EU 

social acquis. 

There are two types of one-sided activity – the activity can be either from the side of the 

Court or from the side of the legislature. The CJEU has been involved in the majority of 

situations. There has been judicial activity in relation to the Employment Equality Directive, 

Racial Equality Directive, the Gender Recast Directive, the Written Statement Directive, the 

Directive on fixed-term work, the Directive on temporary agency work, the Directive on 

working time in civil aviation, the Directive on working in railway sector, the Directive on 

seafarers’ hours, Directive 2001/86/EC, the EU Citizenship Directive, Directive 2003/72/EC, 

and Regulation (EC) No 883/2004.   
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 Council Directive 1999/63/EC of 21 June 1999 concerning the Agreement on the organisation of working 

time of seafarers concluded by the European Community Shipowners' Association (ECSA) and the Federation of 

Transport Workers' Unions in the European Union (FST) [1999] OJ L 167/33. 
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 Directive 2008/94/EC of the European Parliament and of the Council of 22 October 2008 on the protection of 

employees in the event of the insolvency of their employer [2008] OJ L 283/36. 



95 

 

In contrast, there have been legislative changes but no judicial activity only as regards the 

European Works Council Directive (recast) and Directive 64/240/EEC on the abolition of 

restrictions on the movement and residence. Therefore, while there are measures (see below) 

with no legislative activity since their adoption and where the Court has not received any 

cases, there are very few areas where there has been considerable and continuous legislative 

activity where there has been no judicial activity and those measures could be seen as 

exceptions. Directive 64/240/EEC has already been repealed by the EU Citizenship Directive 

which has been involved in litigation and the EWCD is a relatively new measure and on 

which litigation will probably follow.  

A good example of the overall pattern is the Employment Equality Directive which, over the 

years, has been mentioned in 70 judgments and interpreted in 85 cases (2 infringement 

procedures). Even though it has been invoked and relied upon in many cases, there have not 

been any legislative amendments (or even proposals), and hence there has not been any 

interaction between the Court and the legislature. Similarly, the Racial Equality Directive has 

been mentioned in a smaller number of judgments (10 judgments) and interpreted in only nine 

cases, but still without there being any amendments.  

The measures belonging to this category are diverse; however, the majority of them are either 

implementing the principle of equality or the result of the negotiations by the European Social 

partners. The ‘non-interaction’ scenario might be because the actual implementation of a 

principle (equality) is seen as a task for the judiciary and because the legislature is reluctant to 

revise or amend certain measures in order to respect the autonomy of the social partners.
249

 In 

addition, more recently adopted measures (e.g. the Temporary Agency Work Directive), 

might simply have not yet triggered the requests for amendments. 

 

4. No activity 

 

Finally, there is a set of measures where there has been no interaction between the Court and 

the legislature, and moreover, no activity from either the Court or the legislature (no 

judgments referring to the measure nor any proposals to amend the measure from the 

legislature). The measures are:  

 Directive 77/486/EEC on the education of the children of migrant workers.  
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 Article 152 TFEU 
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 Regulation (EEC) No 1888/84 introducing special measures of Community 

interest in the field of employment.  

 Directive on working time in inland waterway transport (framework 

agreement).
250

 

 The EU Blue Card Directive
251

 

 The Directive on seasonal work.
252

 

 The Single Permit Directive.
253

 

 The Directive on supplementing the Statute for a European company.
254

 

 Regulation (EC) No 635/2006 on the right to remain. 

 The Directive on free movement of EU workers
255

. 

 The Directive on payment accounts.
256

 

Remarkably, however, the number of measures without any follow-up action (judicial or 

legislative) is small, and such situations seem to represent the exception rather than the rule. 

Moreover, some of these measures have been adopted relatively recently and that might 

explain why they have not yet been re-considered in the legislative avenue and have not (yet) 

entered the judicial avenue. 
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III. Summary of the patterns of interaction (secondary law level) 

 

Overall, almost all the scenarios identified in Chapter I can be found in the Court’s interaction 

with the legislature at the level of EU secondary law (response, both successful and 

unsuccessful, and no interaction, no response). Interaction also seems to be measure-specific 

rather than area-specific (similar to interactions at the level of primary law analysed above) 

and in almost all sub-areas of the social acquis one can find a different scenarios of 

interaction. 

As we saw, there are four ‘categories’ of measures when it comes to interaction. First, in the 

biggest category of measures there is an interaction at the intermediate level, namely the 

legislature has amended or attempted to amend provisions that have previously been 

interpreted by the Court (30 out of 68 measures under work environment and access to work, 

and 6 out of 9 measures concerning social protection, close to 1/2 of all measures). In the 

second category of measures there is only interaction at the macro level, namely there is case 

law and there are amendments, but they do not overlap at the article level (14 out of 68 or 1/5 

of all measures). In the third category, and regarding a substantial number of measures, the 

interaction has been one-sided – there has been either only judicial or only legislative activity 

(15 out of 68 measures or slightly more than 1/5 of all measures). Notably, in this category 

the CJEU has normally been the involved side. The legislature has been the side involved 

only in relation to the European Works Council Directive (recast) and one Directive in the 

area of migrant workers’ rights (no cases but one legislative amendment). This category is 

important, because some of these measures are not new and extensive case law indirectly 

indicates potential problems in their application. Fourth, there have been a few measures 

where there has been no judicial involvement and no legislative follow-up (amendment) 

activity (10 out of 68). 

Another important finding is the confirmation that, in the area of social policy, by far the most 

important platform for interaction is the preliminary reference procedure. In fact, the 

negligible number of infringement procedures suggests that the preliminary reference 

procedure is the primary route for the judicial enforcement of EU law. Nevertheless, there are 

some infringement procedures suggesting that in some situations the Commission might have 

chosen the judicial rather than the legislative route. Although it should be noted that the 

question of how many infringement procedures have dealt with substance and the actual 

application of EU law rather than mere delays in implementation remains beyond my 
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analysis. Finally, there have been very few other ‘types’ of cases in which the Court has 

referred (in the grounds of judgment or the operative part) to measures dealing with social 

policy, thus evidencing that e.g. annulment actions play a negligible role in the Court’s 

relationship with the legislature in this area. 

 

D. Summary 

 

In this Chapter I looked at the patterns of interaction between the Court, on the one hand, and 

the Treaty makers and legislature, on the other, concerning both primary and secondary EU 

law. I assessed the degree of interaction at two levels – macro and intermediate. This means 

that instead of a detailed analysis of how Court and the lawmakers interact regarding very 

specific issues, I carried out a large-scale analysis across a broad range of primary and 

secondary EU law by covering the social policy acquis, as defined in Section 1 of this 

Chapter. As the basis for the scope of acquis, with some small exceptions, I used the 

European Commission’s own overview. 

First, at the level of primary law, the area of social policy has been significantly expanded 

over the years. But, instead of adding or amending individual rights (with the exception of the 

Charter), the Treaty-makers have either introduced or expanded EU legislative competence. 

Such expansion has been especially notable in those areas where there has been considerable 

litigation concerning certain Treaty provisions.  

Second, the involvement of the CJEU at the level of primary law is dependent on the ‘type’ of 

provision in question. There has been intensive litigation concerning provisions that grant 

rights directly to individuals and the Court has referred to such provisions in the operative 

part of many judgments. The horizontal social provisions (e.g. provisions setting out Union’s 

social objectives) have been mostly referred to in the grounds of CJEU judgments and very 

rarely in the operative part. Similarly, ‘legal basis’ provisions are, for the most part, only 

mentioned in judgments rather than being relied upon by the Court in the operative part. 

Finally, there has been almost no involvement from the Court with provisions in the areas 

where the EU has only supporting or coordination competence (soft law). 

The Treaty-makers have not responded to litigation by expanding/clarifying rights directly in 

the Treaties, but rather by expanding legislative competence. However, it must be emphasised 

that even in areas where there has not been much litigation there has been a remarkable 
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expansion in legislative competence (e.g. the social policy chapter). Therefore, the expansion 

of the EU’s ‘social’ realm has not been triggered solely by litigation, but rather litigation 

might have served as one of the aspects facilitating such expansion. Be as it may, in all areas 

where there has been intensive litigation, there has been at least gradual expansion of 

legislative competences.  

My findings show that one must look at the development of EU social acquis at the primary 

law level in general, rather than at the development of single provisions in isolation. While 

there has not been much direct interaction between the Court and the Treaty-makers at the 

level of primary law, the interaction has taken the form of shifting responsibility from the 

Treaty-makers to the legislature by expanding the latter’s competence over time. This seems 

to suggest that the interaction does not fit one of the approaches to the Court’s interaction 

with the lawmakers identified in the first Chapter, but instead takes the form of a sort of 

‘responsibility shifting exercise’: rather than not being able to react (second approach) or not 

being involved in any sort of interaction (first approach), the Treaty-makers do respond but do 

so indirectly. This also means that rather than a ‘dialogue’ between the Court and the Treaty-

maker there is a sort of indirect ‘trialogue’ whereby the legislature serves as a recipient of 

legislative competence. One could say that the litigation might be leading to new rules, but 

not new rules responding to the Court directly but simply to new rules of legal basis. In this 

context, it is necessary to take at least one example of such a shift from the primary law level 

to the secondary law level and to explore the interaction between the Court and both 

lawmakers (treaty makers and the legislature) in this context (see Mangold case study below). 

At the level of secondary law, the interaction between the Court and the legislature, rather 

than being area-specific, also seems to be primarily measure-specific. Regarding the biggest 

category of measures, there is overlap in terms of the individual provisions interpreted by the 

Court and amended by the legislature. Moreover, a significant number of measures where 

there has been considerable judicial involvement and a high level of interaction at the 

intermediate level, ‘overlap’ with those areas of EU primary law where there has been a 

significant expansion of legislative competence by the Treaty-makers. Therefore, one could 

say that the interaction over time has actually moved from the level of primary EU law to the 

level of secondary EU law (e.g. regarding such matters as equal treatment, aspects of the 

social policy chapter i.e. working time and, certainly, social security). 

Overall, all the scenarios identified in Chapter I were identifiable in the interaction between 

the Court and the legislature. Moreover, the intermediate level interaction mode is actually the 
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prevailing trend in Court’s relationship with the legislature. Regarding about half of the 

secondary measures analysed I found interaction at the intermediate level. This suggests that 

the “third approach” - seeing the Court and the legislature’s interaction as cooperative and 

repeated - actually holds true in a significant number of cases. In addition, the mere existence 

of case law concerning the same provisions the legislature intends to amend does not seem to 

create deadlocks in the legislative avenue, at least not in the majority of cases. However, there 

are often few amendments and the number of judgments where the Court actually interprets a 

specific provision in the operative part of a judgment can also be rather low (for example, see 

the interaction focussing on Directive 86/378/EEC).  

The majority of interactions at the intermediate level have involved a ‘successful response’ 

from the legislature. In relation to some measures, however, the legislature has failed in its 

attempts to amend provisions previously interpreted by the Court (e.g. WTD) or has failed in 

early attempts to amend heavily litigated articles, even if amendment of these provisions has 

been possible in the end (e.g. Article 2 in Directive 76/207/EEC). Overall, among failed 

legislative proposals, failure is far more frequent when it comes to attempts to amend 

provisions previously interpreted by the Court compared with attempts to amend provisions 

the Court has not yet interpreted. This suggests the results are mixed but that there are some 

situations where the Court de facto holds the ‘last word’ (“second approach” analysed in 

Chapter I). 

Particular patterns of intermediate level interaction can be distinguished from one another 

(compare e.g. the Working Time Directive and the Posted Workers Directive). While there 

was a successful intermediate level interaction in the first set of amendments to the WTD in 

which the legislature managed to amend provisions previously interpreted by the Court, what 

followed were two unsuccessful attempts to amend the measure (focussing on exactly the 

same set of articles previously interpreted by the CJEU). The developments surrounding the 

posting of workers suggest another potential pattern of interaction – prior to the recent 

proposed amendments to the PWD, the legislature adopted a measure focussing on posting 

that did not amend or revise the PWD directly and attempted unsuccessfully to adopt another 

measure on the right to take collective action without directly amending the PWD. This 

suggests an indirect response from the EU legislature. 

Seemingly ‘typical’ scenario of interaction is presented by the Parental leave Directive in 

which the legislature revised exactly the same only provision that had previously been relied 

upon by the Court in deciding the cases. What makes this scenario special, however, is that in 
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this case the underlying legal measure was not a Directive proposed by the Commission, but a 

European framework agreement concluded by the European Social partners. The assessment 

of interaction in the area of social policy would not be complete without exploring further the 

interactions concerning this special type of EU law instrument – a European Framework 

agreement implemented in the EU acquis.  

Concerning several measures, there was only an interaction at the macro level i.e. the Court is 

involved in the area (there have been cases brought before the CJEU focussing on these 

measures) and the legislature has amended the same secondary law measures litigated before 

the Court, but there is no overlap in terms of the individual provisions interpreted and the 

provisions amended. This suggests two things. First, in some situations, the Court and the 

legislature can both be involved but play isolated roles (first approach). One could read this as 

indicating that the Court and the legislature play ‘separate’ or ‘complementary’ roles, instead 

of impeding each other’s work they may be rather peacefully co-existing. This reading 

recognises a more subtle form of interaction and cooperation between them along the lines of 

the “third approach” in Chapter I. Nevertheless, such scenarios are infrequent (14 out of 68 

measures in total).  

A sizeable category concerns measures that have been adopted and then left alone by the 

legislature, demonstrating one-sided activity and a “no interaction, no response” scenario as 

constructed in Chapter I. There are a lot of measures that have been frequently litigated, but 

never amended. While there are some relatively new measures in that group, as we saw 

above, for the most part the lack of legislative activity of any sort cannot be explained by the 

recentness of the measures and is, therefore, puzzling, especially where there have been many 

judgments over the years. Two aspects that do prevail and seem to be significant when 

assessing this category of measures are that many of them deal with equality or non-

discrimination in some way and/or are based on agreements negotiated by either cross-

sectoral or sectoral European Social partners. The first aspect is especially interesting because 

at the primary law level the Treaty-makers have expanded the legislative competence 

extensively over the years, and the existence of such measures suggests that responsibility has 

been successfully shifted to the level of secondary law. The lack of follow-up legislative 

activity is puzzling, especially because the amount of case law is significant and suggests a 

certain level of legal uncertainty (e.g. the Employment Equality Directive). The opposite 

scenario in which the legislature is active but the Court is not very is rare (the only exception 

being the relatively recent recast of the European Works Council Directive). This suggests 
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that, overall, the Court does play a very significant role when it comes to the social acquis and 

that there is no reason to downplay its importance. 

Finally, there are a few measures where there have not been any cases nor any legislative 

follow-up. Most of the measures in this category are rather new, suggesting that judicial and 

legislative activity simply might not yet have picked up. At the same time, this confirms that 

the Court is not “omnipresent” in this area of EU law. 

The final point to emphasise regarding the interaction between both the Court and the Treaty-

makers and the Court and the legislature is the dominance of the preliminary reference 

procedure in the judicial avenue. There are some infringement procedures (notably in relation 

to measures on migrant workers), but they play a quantitatively marginal role (especially 

when infringement procedures on non-communication are excluded) and very few cases in the 

area of social policy have been other types of direct action (e.g. appeals, or claims questioning 

the validity of measures under Article 263 TFEU). As the historical overview of the EU social 

acquis shows, there the legislature has little reason to worry about annulment, in contrast to 

what Davies has argued.
257

 The preliminary reference procedure is almost the only way the 

actors constituting the EU lawmakers interact with the Court and influence its decisions. 

Overall, the findings show that the interaction between the Court and the lawmakers is not an 

exceptional phenomenon, at least at the macro and intermediate levels. At the level of primary 

law, the interaction takes a rather interesting form resulting, in general, in the expansion of 

legislative competence. At the level of secondary law, in a significant number of situations we 

find interaction at the macro and the intermediate levels. All interaction scenarios construed in 

Section C of Chapter I are present, but, importantly, in approximately half of all situations the 

dominant scenario actually is “responding to the CJEU cases”. Nevertheless, within this 

group a diverse set of patterns exist and there are both successful and unsuccessful responses. 

While in principle there are signs of all three approaches to the Court’s relationship with the 

lawmakers as identified in Chapter I, the data suggests a mix between the second and third 

approach: at times there is continuous interaction but at others the existence of case law 

coincides with failed proposals. Finally, in a significant group of cases the measures have 

been left in the hands of the Court without further legislative intervention or attempts thereof. 

This reveals the significant role of the Court and shows that it may de facto be the final 

arbiter, but that this is not so much due to legislative failure as it is to lack of political 
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need/will to actually regulate the area further and leaving it to the Court to sort out the 

questions of interpretation. 
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CHAPTER III 

The Case Studies: what is really going on between the Court and the 

lawmakers? 

 

This Chapter goes a step further in analysing the interaction between the Court and the 

lawmakers in the construction of EU social policy law. As we saw above, the Court is heavily 

involved with the social acquis, and there is a comparatively high level of interaction between 

the Court and the lawmakers which follows the patterns identified in the previous Chapter. 

Here I take some of those patterns and explore them in more detail. As the basis and 

background for my analysis I still rely on the different models of interaction and the three 

approaches to interaction developed in Chapter I. They, together with my findings in Chapter 

II, serve as the background for the following analysis.  

In this Chapter I look at the interaction at the micro level – interaction between the Court and 

the lawmakers in the context of specific case studies and concerning specific issues of EU 

law. I trace how specific legal issues develop over time in terms of the interaction between the 

Court and the lawmakers, whether and how the law is changed by or because of the Court, 

and how the Court responds to these changes. Importantly, in the case studies I focus only on 

those aspects relevant for the interaction between the Court and the legislature and do not 

analyse other aspects (e.g. whether the Court was justified in its approach). 

Depending on one’s priorities, how one chooses case studies will vary.
258

 The reason could be 

e.g. the distinctiveness of a particular case
259

 or considerations of representativeness. My 

selection here is largely based upon the latter. 

I have chosen four case studies that each represents one ‘type’ of interaction or non-

interaction identified in Chapter II. The four case studies are: the aftermath of the Viking and 

Laval decisions including the development of the Posted Workers Directive (PWD) and 

following legislative struggles, development of working time regulations at the EU level, 

regulation of parental leave at the EU level and the prohibition on discrimination based on age 

(Mangold aftermath).  
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Research Quarterly 294. 
259

 See, for example, the choice made by Sindbjerg Martinsen (n 8) 12. 



106 

 

The first three case studies are an in-depth analysis of situations where I had already 

identified an interaction between the Court and the legislature at the intermediate level (as 

analysed above). However, they represent different types of such interaction. Viking and 

Laval were cases based on the interpretation of internal market rules that directly affected an 

area excluded from EU legislative competence – trade union rights.
260

 They also represent a 

shift away from the primary towards the secondary level of EU law for a legislative response. 

As we saw, so far there has not been a direct and successful legislative response (a recent 

proposal is pending), however, the Enforcement Directive (a measure adopted separately) and 

the Monti II proposal represent ‘indirect’ legislative responses, thus this is a scenario worth 

exploring closer. Regarding working time, a case study based entirely on secondary law, there 

has been both macro and (unsuccessful) intermediate interaction with proposals aiming to 

amend provisions of the Directive previously subject to interpretation by the Court recently 

failing. My third case study on parental leave is structurally different from the others, due to 

the particularity of the measure in question (the first cross-sectoral agreement concluded by 

the social partners and implemented in the EU acquis). Here the interaction between the Court 

and the legislature at the intermediate level has been successful and there have not been any 

failed proposals (however, the Commission has recently indicated a wish to revise the 

Directive). 

Finally, the aftermath of the Mangold decision represents a completely different ‘type’ of 

involvement by the Court. In the area of age discrimination, the Treaty-makers introduced a 

legislative competence which was then used by the legislature to adopt the Employment 

Equality Directive. This measure has triggered a lot of litigation, but has never been amended 

by the legislature (one-sided activity by the Court). Because my findings in Chapter II showed 

that such a scenario occurs rather frequently, I wanted to explore the reasons behind such 

developments. Here the Court has the ‘last word’ and there has been no attempt by the 

legislature to challenge this in any way. This situation might illustrate either the first or the 

second approach to the interaction between the Court and the legislature the distinguishing 

factor being whether the Court has in any way usurped the legislature’s role. 

There were also more general criteria behind the choice of case studies. First, 

representativeness was important and I tried to avoid picking only the most controversial 

cases. Second, I chose cases with varying legal bases (internal market, non-discrimination, 
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Social policy chapter). Third, the case studies involve as broad a spectrum of the different 

sources of EU law as possible: general principles, Treaty provisions, EU secondary law 

measures (including framework agreements negotiated by the European Social partners) and 

fundamental rights. Fourth, since the area of social policy has been tied historically to the 

internal market law, Viking and Laval represent the clear connection between the two.  

Finally, as we saw above, there has been intensive interaction between the Court and the 

lawmakers concerning the social security rules suggesting this area as a suitable choice for 

closer analysis. Nevertheless, because the general social coordination system would be a case 

study worth for a separate book, I have not chosen to explore the interaction based on any 

social security measures.  

When analysing the developments in the context of each of the case studies (except when it 

comes to the aftermath of the Mangold decision), I follow the same structure. First, I start 

with some general background information about developments in this area. Second, I look at 

the Court’s involvement, and more specifically, at what issues came before the Court and how 

it decided them. Third, I trace the development of these legal issues in the period following 

the initial judgments. This means that I start with the judicial avenue where the matter was 

raised, continue to the reaction (reception) of the legal issues raised by the Court’s judgments 

in the Treaty-making and legislative avenues and conclude with the further developments in 

the judicial avenue to trace the feedback effects. The focus on a set, rather than only some of 

legal issues, allows me to ensure that I do not overestimate the Court’s role or the intensity of 

response from the lawmakers.  

Throughout the case studies I focus on the positions (preferences) of the institutional actors 

active in the Treaty-making, legislative and judicial avenues, the constraints they face, and the 

factors triggering and enabling their actions. 

The case study method also allows me to detect what types of models prevail in the Court’s 

interaction with the lawmakers. While, from my findings in Chapter II, it is clear that the 

Court and the lawmakers are often occupied with the same areas of social acquis and even the 

same individual provisions, it is still unclear how this implicit mutual influence and 

interaction plays out in practice. Is the Court’s case law most often codified, amended, curbed 

or reversed? This is answered by analysing the interaction at the micro level.  
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A. Viking and Laval: successful but indirect response 

 

Viking
261

 and Laval
262

 are two judgments that, despite being rooted in the free movement 

rules, have been discussed, analysed and, above all, criticised almost solely in the social 

policy context.
263

 Instead of looking only at the PWD and its background, I chose these two 

judgments as the starting point for my analysis, because the developments triggered by them 

(such as the Enforcement Directive and Monti II) provide the context for the recent legislative 

developments concerning the PWD.  

At the same time, the adoption of the PWD was itself originally triggered, to a large extent, by 

the Court’s case law. In Rush Portuguesa,
264

 the CJEU had ruled that an undertaking can 

temporally provide services with its own workforce in another member state, and the host 

state cannot impose on the supplier restrictions such as recruitment in situ or the obtaining of 

work permits.
265

 In the judgment, the Court also stated that EU law, in principle, does not 

forbid the member states from extending their legislation or collective agreements to any 

person employed, even temporarily, within their territory, no matter where the employer is 

established; however they could do so only by ‘appropriate’ means.
266

 Overall, the judgment 

created uncertainty about what conditions could be applied and considered ‘appropriate’. 

In the legislative proposal following shortly thereafter, the Commission argued that a situation 

where lower standards are applied to posted workers than those that are in force in the actual 

place of work would create unfair competition and affect equality of treatment, in addition to 

being unacceptable from social perspective.
267

 The PWD, therefore, determined a minimum 

set of rules, compliance with which had to be ensured for posted workers (Article 3(1) PWD). 

In this sense, the PWD clarified the consequences of the Court’s judgment in Rush 

                                                           
261

 Case C-438/05 International Transport Workers' Federation v Viking Line ABP [2007] ECLI:EU:C:2007:772 

(‘Viking’). 
262

 Case C-341/05 Laval un Partneri Ltd v Svenska Byggnadsarbetareforbundet [2007] ECLI:EU:C:2007:809 

(‘Laval’). 
263

 See inter alia Catherine Barnard, 'Social Dumping or Dumping Socialism?' (2008) 67 Cambridge Law 

Journal 262; Jonas Malmberg and Tore Sigeman, 'Industrial Actions and EU Economic Freedoms: The 

Autonomous Collective Bargaining Model Curtailed by the European Court of Justice' (2008) 45 CMLR 1115; 

Simon Deakin, 'Regulatory Competition after Laval' (2007-2008) 10 CYELS 581. An additional, non-exhaustive 

list is available under: 

http://www.etui.org/Topics/Social-dialogue-collective-bargaining/Social-legislation/The-interpretation-by-the-

European-Court-of-Justice/Reaction-to-the-judgements/Articles-in-academic-literature-on-the-judgements (last 

visited 21 Feb 2013). 
264

 Case C-113/89 Rush Portuguesa [1990] ECLI:EU:C:1990:142. 
265

 ibid [22]. 
266

 The Court also added that Community law does not prohibit the Member States from enforcing those rules by 

appropriate means (ibid [19]). 
267

 Commission Proposal for a Council Directive concerning the posting of workers in the framework of the 

provision of services (1991) COM (1991)230final, 8. 

http://www.etui.org/Topics/Social-dialogue-collective-bargaining/Social-legislation/The-interpretation-by-the-European-Court-of-Justice/Reaction-to-the-judgements/Articles-in-academic-literature-on-the-judgements
http://www.etui.org/Topics/Social-dialogue-collective-bargaining/Social-legislation/The-interpretation-by-the-European-Court-of-Justice/Reaction-to-the-judgements/Articles-in-academic-literature-on-the-judgements


109 

 

Portuguesa
268

 and the consequences of case law concerning EU primary law were regulated 

via secondary law. 

Thereafter, these matters did not really come to the attention of the Court again until Laval. 

However, before Laval there was Viking. 

On 11 December 2007, the CJEU issued the judgment in Viking. Viking was a company 

incorporated under Finnish law and operating a ship flying under the Finnish flag on a route 

between Estonia and Finland. Viking, to lower its costs, intended to reflag to Estonia. The 

International Transport Workers Federation (ITWF), however, had a policy opposing the 

reflagging of convenience
269

 (such as that intended by Viking). The Finnish Seamen’s Union, 

a member of the ITWF, was planning an industrial action to prevent reflagging. Viking sought 

an injunction in an English court, claiming that such industrial action would infringe its right 

to freedom of establishment under Article 43 EC (now Article 49 TFEU).
270

 The court 

referred various questions concerning the conformity of the trade unions’ actions with EU law 

to the CJEU. The Court ruled that the activity intended by Viking came within the scope of 

EU law, that the undertaking could rely on Article 43 EC against a trade union, and that 

collective action such as that under consideration constituted a restriction under that article 

that could be justified only if it was suitable and necessary for achieving the protection of the 

workers affected.
271

 

Five days later, the CJEU issued the judgment in Laval. In this case, a Latvian company 

(Laval) had posted workers to its Swedish subsidiary to work on some construction projects. 

Laval had signed a collective agreement with Latvian building sector’s trade union. However, 

a Swedish trade union demanded that Laval sign a collective agreement, the terms of which 

were more favourable than the terms of the PWD. The latter refused to sign the agreement. 

The Swedish Builders Union, supported by the Electricians Union, called a strike to block 

Laval’s building sites. The collective actions intensified and the undertaking was not able to 

carry out its business in Sweden anymore, until finally, Laval’s Swedish subsidiary went 

bankrupt. Laval claimed before a Swedish court that the blockade infringed its right to the 

free movement of services under 49 EC (now Article 56 TFEU). The Swedish court referred 

                                                           
268

 The PWD did not determine that the workers should get work permits or that the employer had to hire in situ, 
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the matter to the CJEU
272

 which ruled that Article 49 EC and the PWD precluded a trade 

union from attempting to force a service provider established in another member state to enter 

into negotiations and to sign a collective agreement with terms more favourable and going 

beyond those required by the legislative provisions implementing the PWD, and especially 

Article 3 PWD.
273

 

Overall, this is a case study that illustrates one potential scenario of interaction between the 

Court and the lawmakers. While the key case law was rooted both in the interpretation of 

primary and secondary law, the response took place almost exclusively at the level of EU 

secondary law. Moreover, the response was largely indirect in the sense that, instead of 

directly amending the provisions interpreted by the Court, the legislature has adopted new 

rules surrounding the provisions interpreted that partly codify, partly amend and partly curb 

the case law. This ‘indirectness’ might have contributed to the success of the legislature in 

actually influencing the development of EU law in response to the case law via the 

Enforcement Directive. Further, curbing the consequences of the case law is envisioned by 

the recent proposal to amend the PWD. This suggests that interaction at the micro level can 

potentially be found in a broader set of situations and not only when the lawmakers amend the 

same set of provisions previously subject to interpretation by the Court (go beyond the 

situations of intermediate level of interaction). Overall, this case study confirms that 

continuous interaction between the Court and the lawmakers is possible
274

, disapproves the 

idea that the Court always holds the last word and illustrates an example of a diverse set of 

legislative responses – curbing, codification and amendment (but no direct reversal).
275

 

First, I identify the legal issues raised by Court’s case law the development of which will be 

traced in the context of events taking place after the judgments. Second, I look at the events 

following the judgments and the reaction in the Treaty making and legislative avenues, in so 

far as they evidence interaction between the Court and the lawmakers. Third, I consider the 

developments in the adjudication avenue. Finally, I sum up. 

The public procurement issues potentially raised by Laval and by more recent case law
276

 will 

not be discussed, because that would be a topic broad enough for a separate analysis. 
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I. Legal issues raised by Viking and Laval 

Both judgments raised numerous legal issues and questions that had and still have the 

potential to be dealt with via legislative or constitutional means at the EU level. Some of them 

were raised by both judgments and some only by one of them. The list of issues I offer is not 

exhaustive; however, I have attempted to be as comprehensive as possible.
277

 Here is the 

overview: 

 

No Case Issue Description (what the Court said?) 

1. Viking 

and Laval 

Relationship between 

fundamental social 

rights and 

fundamental 

freedoms 

Fundamental freedoms and fundamental social rights can 

be reconciled
278

 via balancing – in Viking the free 

movement rights had to be balanced against the objectives 

of social policy
279

, and in Laval the balancing had to take 

place in the light of the aims of the EU.
280

 The principle of 

proportionality (where a fundamental right is seen as a 

restriction on the fundamental freedom) should be used for 

the reconciliation.
281

 

2.  Viking 

and Laval 

Horizontal direct 

effect 

Both Article 49 TFEU (Viking
282

) and Article 56 TFEU 

(Laval
283

) have horizontal direct effect. Private 

undertakings can bring actions against trade unions (not a 

public body) that are directly bound by Articles 49 and 

56 TFEU. In Laval, the PWD was considered to be a 

concretization of Article 56 TFEU, and the ruling was 

based on both the Treaty and the PWD, hinting that the 

PWD might have horizontal direct effect.
284

 

3. Viking 

and Laval 

Circumventing 

national wage-setting 

systems 

In Viking, the reason behind Viking’s plan to re-flag was its 

willingness to reduce wage costs.
285

 In Laval, the refusal to 

conclude a collective agreement was based on the fear of 

being subjected to an obligation to pay the average wages 

demanded by the Swedish trade union.
286

 Therefore, both 

cases raised the issue of the use of fundamental freedoms to 

avoid being subject to national wage-setting practices. 

4. Viking Domain of EU law In Viking, the right to take collective action was included 
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 Viking (n 261) [52] and Laval (n 262) [94]. 
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 Viking (n 261) [79]. 
280

 Laval (n 262) [105]. 
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and Laval concerning collective 

action 

within the realm of EU law by establishing horizontal direct 

effect of a Treaty provision and by arguing that a member 

state must comply with EU law in areas outside of Union 

competence as well.
287

 The fact that Article 153(5) TFEU 

excludes the right to strike from the areas where the EU can 

legislate did not exclude collective action from the scope of 

Article 49 TFEU.
288

 The line of reasoning in Laval was 

analogous.
289

  

The right to take collective action was included in the scope 

of EU law as a member state’s derogation from 

fundamental freedoms. At the same time, the EU 

(legislative) competence does not necessarily extend to the 

right to take collective action and might belong to the 

member states.
290

  

5. Viking 

and Laval 

Compatibility of 

national industrial 

relations systems 

with EU law 

A member state that allows such actions by the trade unions 

(threatening to strike and applying a flag of convenience 

policy) permits a situation in which the right to freedom of 

establishment is meaningless because the member state of 

origin could prohibit undertakings from leaving to establish 

in another member state (Viking).
291

  

Collective action cannot be justified in the light of a public 

interest objective (the fight against social dumping) “where 

the negotiations on pay form a part of a national context 

characterised by lack of provisions which are sufficiently 

precise and accessible”.
292

 

6. Viking 

and Laval 

Potential clash 

between EU and 

international law 

concerning standards 

of collective 

bargaining 

In both Viking and Laval international law instruments 

protecting the right to collective action were invoked, but 

the CJEU went no further than to state that the right to 

strike was recognised by various international instruments 

and is a fundamental right.
293

 The relationship between the 

level of protection at international and at the EU level was 

left unclear. 

7. Laval The PWD as a 

maximum measure 

Prior to the judgment, it was generally thought that the 

PWD, including Article 3, was a minimum harmonisation 

Directive.
294

 The Court concluded that Article 3(1)(a) 

(‘minimum pay rate’) related only to minimum rates of pay 

and to not average or fall-back clause rates.
295

 In spite of 

Article 3(7) PWD
296

, the CJEU decided that it did not allow 

the host Member State to make the provision of services 
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 ibid [69]. 
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 Laval (n 262) [110]. 
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 ibid [43]. 
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 Taco Van Peijpe, 'Collective Labour Law after Viking, Laval, Rüffert, and Commission v. Luxembourg' 

(2009) 25 IJCL 81, 93-94. 
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conditional on terms going beyond mandatory rules for 

minimum protection.
297

 Terms different from Article 

3(1)(a)-(g) PWD were possible only under the public policy 

exception.
298

 Even though the member states remain free to 

set the minimum wage as low or as high as they wish, they 

cannot regulate the wages of posted workers by any other 

means (e.g. average wage in the sector). 

8. Laval Letterbox companies One of the arguments raised during proceedings was that 

Laval was truly established in Sweden through its 

subsidiary and, therefore, that the case was not about the 

posting of workers.
299

 Instead, it was a situation whereby an 

undertaking circumvents rules by posting workers to 

another country and benefits from paying lower wages 

without the posting being genuine.
300

 This argument was 

decided by leaving the assessment of facts to the national 

court.
301

  

9. Laval No possibility for 

trade unions to rely 

on the same 

exceptions as states 

Since trade unions, as opposed to states, are not bodies 

governed by public law, they cannot rely on the public 

policy exception in Article 3(10) PWD to argue that 

collective action complies with the requirements of EU 

law.
302

 Therefore, the trade unions are unable to rely upon 

the same justifications that can be used by states, leaving 

them comparatively less protected. 

10. Viking Jurisdiction The case was tried in an English court because the 

International Transport Workers’ Federation is based in 

London and the jurisdiction was established pursuant to the 

Article 6 Brussels I Regulation
303

, which allows a claim to 

be brought in the member state where one of the multiple 

defendants is domiciled.
304

 Hence, no special factors, like 

the place where the posting was carried out or where the 

industrial action took place were taken into account.
305

 

11. Viking Permissible trade 

union activity under 

Collective action was allowed when it protected workers
306

 

but would not be if the jobs or conditions of employment of 
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 Viking (n 261) [2]. 
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EU law the posted workers were not jeopardised or under a serious 

threat.
307

 Trade union action had to aim to protect current 

jobs or conditions of employment and could not go beyond 

that, thus potentially restricting the objectives trade unions 

could try and achieve with the help of collective action. 

 

II. Response to the judgments 

 

1. The Treaty-making avenue 

 

The CJEU based the judgment in Viking on Article 49 TFEU and in Laval on both the PWD 

and Article 56 TFEU. Therefore, at least from a formal point of view the (most) appropriate 

level for response to this case law might have been at the level of EU primary law. 

And, indeed, there were some calls to amend primary law. The ETUC proposed to add a 

protocol (or a kind of “Monti clause”
308

) to the Treaties which would explicitly recognise that 

the right to collective bargaining and action cannot be limited to minimum standards.
309

 The 

EESC and the European Parliament also advocated a response at the level of EU primary 

law.
310

 The latter asked for a social clause to be inserted into primary law or in an inter-

institutional agreement.
311

 

These calls did not result in any action. Instead, however, there were two other developments 

at the level of primary law that could be considered as an indirect response to some of the 

issues raised by the cases. First, the Treaty of Lisbon brought some important changes, and 

second, international human rights standards developed in stark contrast to what the Court had 

decided. In fact, one could argue that these two developments have together incrementally 
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changed the way some key legal issues raised by Viking and Laval should be decided in the 

future. 

The three main relevant changes brought by the Lisbon Treaty were the introduction of a 

“horizontal social clause” (9 TFEU), the changes in Article 3(3) TEU
312

, and the entry into 

force of the Charter of Fundamental Rights of the European Union (the Charter),
313

  

Articles 3(3) TEU and 9 TFEU, despite highlighting the social objectives of the Union, did 

not directly address any of the issues raised by Viking and Laval identified above.
314

 The 

Charter, however, did recognise the right to take collective action “in accordance with Union 

law and national laws and practices” as a fundamental right (Article 28). Article 28 of the 

Charter endorsed the case law, in this sense, by confirming that the right to take collective 

action is a fundamental right.
315

 It also confirmed that this right has to be exercised in 

compliance with EU law. Therefore, the interpretation and application of the actual level of 

protection provided by the Charter remains in the hands of the CJEU and/or the legislature.  

At the same time, Article 28 of the Charter must be read together with Article 52(3) which 

stipulates that the meaning and scope of the rights in the Charter is to be the same as that of 

comparable rights in the ECHR. Even though the Explanations to the Charter did not list 

Article 28 among provisions whose meaning and scope corresponds to specific articles in the 

ECHR
316

, if one takes into account the case law of the European Court of Human Rights 

(ECtHR), one can argue that the way the right to take collective action should be applied in 

the EU has changed (see also 6(3) TEU).
317

 

The ECtHR has developed the protection of the right to take collective action under Article 

11 ECHR (freedom of expression). In Demir and Baykara
318

 the ECtHR ruled that only 

convincing and compelling reasons can justify restrictions on the freedom of association, 
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states have only a limited margin of appreciation in this regard, and the principle of 

proportionality has to be observed.
319

 In Enerji (a case where the claim was brought against 

Turkey by a trade union
320

), the ECtHR recognised that the right to strike is an essential 

element in collective bargaining which belongs to the freedom of association.
321

 The court 

further accepted that the right to strike could be subjected to certain restrictions; however, 

these restrictions have to be strictly interpreted and have to be proportional.
322

  

Even though in more recent cases the ECtHR has been reluctant to develop the approach 

taken in these cases further
323

, the case law still stands and the restrictions on the right to 

strike deemed permissible by the ECtHR do not correspond to the restrictions permitted by 

the Court in Viking and Laval.
324

 Importantly, the ECtHR carried out a proportionality 

analysis in order to determine whether the right to collective bargaining and the right to strike 

had been disproportionally restricted, whereas the CJEU approached the matter from the 

opposite side - looking at the right to collective action as a restriction upon the fundamental 

freedoms without checking whether the restriction on trade unions’ rights was proportionate. 

This is not a mere formality
325

 and could be seen as necessitating change in the CJEU’s 

approach to the relationship between the right to collective action and the fundamental 

freedoms and the allowed trade union activity in order to ensure that EU standards are in 

compliance with the ECHR, as interpreted by the ECtHR. 

Nevertheless, the judicial avenue was unreceptive towards the changes in EU primary law. 

First, in spite of AG Trstenjak’s Opinion in Commission v Germany arguing that the Court’s 

approach to the reconciliation of fundamental freedoms and fundamental rights should be 

changed following the entry into force of the Lisbon Treaty
326

, the Court continued to 

reconcile the rights and freedoms in the same manner as before.
327

 Second, in the more recent 

case of Fonnship
328

, the CJEU indicated even more clearly that it expected national courts to 
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follow the decision in Laval regarding the compatibility of collective action with the freedom 

to provide services. The Court did not give any effect to the changes brought by the Treaty of 

Lisbon.
329

 

In the meantime, other developments in international law beyond the ECHR system also 

suggest that the interpretation of the right to take collective action in Viking and Laval needs 

rethinking in the light of these international standards. Both the conclusions of the 

International Labour Organization (ILO) and the decision of the European Committee of 

Social Rights have indicated that this case law is not in conformity with the protection of the 

right to take collective action at international level. 

In a report from 2013 the Committee of Experts on the Application of Conventions and 

Recommendations of the ILO looked at the Swedish law adopted to comply with the Laval 

judgment. The Committee stated that its task was not to judge the correctness of the CJEU 

judgments, but rather to examine whether their impact was such as to deny workers their 

freedom of association rights under Convention No. 87.
330

 However, it in fact did just that. 

The Committee concluded that imposing sanctions on trade unions for carrying out a 

legitimate strike (the consequence of the Laval judgment) is “a grave violation of the 

principles of freedom of association”
331

 and requested the Swedish government to review the 

matter and study potential ways of compensating the two trade unions involved in the case.
332

 

Furthermore, the Committee rejected the use of the proportionality principle when dealing 

with restrictions on the right to strike as inappropriate.
333

 It also found that the limits imposed 

by the national law implementing Laval judgment on the trade union’s right to take collective 

action violated ILO Convention No. 87.
334

 This indirectly questioned the case law of CJEU 

via the Swedish national law intended to implement Laval.  

In addition, on 5 February 2014 the European Committee of Social Rights (ECSR) published 

a decision concerning a complaint by the Swedish Trade Union Confederation and the 

Swedish Confederation of Professional Employees on the development of freedom of 

association and the right to collective action after Laval and a possible breach of Articles 4, 6 
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and 19(4) of the European Social Charter in Sweden.
335

 The ECSR held that Sweden was in 

violation of Article 6(2) of the European Social Charter, since the measures adopted in 

response to Laval and the measures implementing the PWD in Sweden “impose substantial 

limitations on the ability of Swedish trade unions to make use of collective action”
336

 and the 

statutory framework does not promote collective bargaining in a satisfactory way when it 

comes to posted workers.
337

 According to the Committee, national legislation (required by the 

PWD in accordance with Court’s interpretation in Laval, Rüffert and Luxembourg) which a 

priori prohibits the exercise of the right to collective action or permits its exercise only 

insofar as necessary to obtain given minimum working standards, infringes the rights of 

workers and trade unions to engage in collective action and is in breach of Article 19(4) of the 

European Social Charter.
338

 The Committee also found a violation of Article 19(4) because 

the Swedish system did not secure the same treatment for posted workers as regards working 

conditions as for the other workers with permanent contracts.
339

  

Therefore, the reactions of international human rights bodies outside the EU system indicate 

that the way the Court reconciled the right to take collective action with the fundamental 

freedoms and defined what trade union activity is permissible breached international law. 

Moreover, the ECSR also implicitly ruled that the interpretation of the PWD as a ‘maximum 

measure’ in so far as it leads to posted workers not being treated the same as the local 

workforce, and the way the Court approached the issues of circumventing national wage-

setting systems and the compatibility of the national industrial relations systems with EU law 

conflicted with the European Social Charter.  

The CJEU’s approach to these four issues should be understood as unsustainable in the light 

of the developments analysed above. Moreover, the member states might struggle to comply 

with both EU law and how right to take collective action is protected under the ECHR and 

ILO systems. In this regard Sweden has continuously found itself between a rock and a hard 

place. 

Nevertheless, the member states (for the most part members of these international 

agreements) did not remedy this situation during the adoption of the Treaty of Lisbon. In part, 
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this could be explained by some of the developments analysed above taking place only after 

the Treaty of Lisbon had already been adopted (e.g. decisions by ILO Committee and ECSR). 

Second, ECHR and ILO standards might not be sufficient to convince the Treaty-makers to 

address such incompatibility at the EU level. Third, compliance with international standards 

in such situations might be seen as the job of the Court and as part of its interaction with 

institutional actors outside the EU system. Finally, compliance could be seen as a job for the 

EU legislature, which I turn to next. 

In sum, one could make the case that the situation should have changed in the light of 

developing standards of international law and the backlash from the judicial and quasi-judicial 

bodies supervising the application of the ECHR, ILO and European Social Charter. However, 

the Treaty-makers have taken no action, except for the stronger general mainstreaming of 

social values in the Treaties (e.g. Article 9 TFEU). Therefore, the Treaty-makers have 

remained unresponsive and there also has been no explicit shift in responsibility to the EU 

legislature (no expansion of EU legislative competence or alike), suggesting no interaction at 

the micro level between the Court and the Treaty-makers. 

 

2. Legislative avenue 

 

In spite of only one of the judgments – Laval – being based on a measure of secondary EU 

law (the PWD
340

), and only in part, the epicentre of activity in response to the case law was 

(and still is) located at the level of EU secondary law. First, I look at the initial response and 

events following the judgments, and then at the three main legislative developments that took 

place following Viking and Laval – the proposal for a Regulation on the exercise of the right 

to take collective action within the context of the freedom of establishment and the freedom to 

provide services (Monti II), adoption of the PWD Enforcement Directive, and the recently 

proposed revision of the PWD. 

The issues raised by the case law that were in the spotlight in the legislative avenue were the 

relationship between fundamental rights and fundamental freedoms, the scope of EU 

competences, the compatibility of national collective bargaining systems with EU law, the 

PWD as a maximum measure, letterbox companies, and more recently, the circumventing of 

national wage-setting systems. All the main institutional actors active in this avenue (the 
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Commission, the European Parliament, the Council, the European Social partners, and also 

national parliaments in the context of the ‘yellow card procedure’) expressed and advocated 

for various kind of action (or inaction) on these issues.  

In 2008, shortly after the judgments, the European Parliament criticized them and argued that 

the Court’s case law demonstrated the need to clarify that the fundamental freedoms cannot 

infringe upon the exercise of fundamental social rights and the autonomy of social partners.
341

 

The Parliament also questioned the application of the proportionality principle,
342

 the failure 

to properly take international standards into account
343

, and other matters.
344

 It called upon the 

Commission to prepare the necessary legislative proposals.
345

  

On the other side of the spectrum, the Commission’s early opinion concerning the judgments 

was positive. In January 2008 after questions and information requests from MEPs it 

answered that the judgments are “useful guidance”
346

 and expressed overall satisfaction with 

Court’s conclusions.
347

 This opinion was further illustrated by the Commission’s initial choice 

of action. Due to the turmoil caused by the judgments it felt the need to respond but, instead 

of ‘hard law’ proposals, the Commission initially chose soft procedures and measures. First, 

in 2008, after the initial critique from the trade unions and the European Parliament, it asked 

the European Social partners to carry out a joint analysis of the judgments.
348

 When in 2009 

the European Parliament demanded action, the Commission insisted that there was no need to 

propose anything at the given time because the social partners were already looking for a 

solution.
349

 Second, the Commission issued a Recommendation on enhanced administrative 

cooperation in the context of the posting of workers which was not concerned with any of the 
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issues raised by the judgments.
350

 Third, in late 2009 it invited Mario Monti to draft a report 

on the future of Single Market (Monti Report).
351

  

The turning point for the Commission’s position was the election for President of the 

Commission on 15 September 2009. Barroso needed a simple majority in the European 

Parliament in order to be re-appointed (Article 214 EC, now Article 17 TEU). The European 

Parliament held reasonable power over Barroso who, by Election Day, had secured roughly 

350 votes out of 736 MEPs.
352

 The votes of the Alliance of Liberals and Democrats for 

Europe were uncertain, therefore he made an effort to reach out to 184 MEPs of the Socialist 

and Democrat group by expressing his support for fundamental social rights, and pledged to 

propose a Regulation solving problems, like social dumping, arising from the interpretation 

and implementation of the PWD.
353

 

Due to Barroso’s commitment, and likely influenced by the on-going criticism of the 

judgments from various sides, the Commission started to act. It considered three options, 

including a broad review of the PWD, but only two – a new legislative initiative on the 

enforcement of the PWD (Enforcement Proposal
354

, after adoption - Enforcement 

Directive
355

) and a proposal for a Regulation on the basis of Article 352 TFEU (Monti II
356

) – 
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were regarded as desirable.
357

 Initially, therefore the Commission seemed satisfied with the 

judgments and avoided a legislative response. Then, due to political commitment it had to 

propose something; however, it chose the Enforcement Proposal, instead of revising the 

PWD, and Monti II which clearly would have trouble finding political support due to the 

unanimity requirement.
358

 

The Commission’s initial reluctance to review the PWD has now gone completely. President 

Juncker’s Commission in its Political Guidelines and Work Programme for 2016 suddenly
359

 

announced a targeted revision of the PWD to address unfair practices and to promote the 

principle that the same work at the same place should be remunerated in the same manner.
360

 

This was followed by a legislative proposal for a Directive amending the PWD issued in 

March 2016.
361

 While from the working documents accompanying proposal it seems that the 

preferences of the other actors (like the Parliament, the European Social partners) have 

remained the same and there seems to be a strong disagreement in the Council among two 

groups of member states,
362

 the Commission’s shift might have changed the course of events 

in this area.  

The Council’s overall attitude towards the issues raised by the judgments has remained a bit 

of an enigma.
363

 Initially the Council took a very cautious approach towards possible Treaty 

amendments or legislative changes and the information concerning the Council’s opinion was 

very scarce. During the Employment and Social Affairs Summit in 2008, the Member States 

discussed Laval and came to the conclusion that changes in the EU legal framework were not 

necessary and, instead, effective implementation of the PWD should be ensured. The same 

followed from the Council’s Conclusions in June 2010.
364

 There is no information about any 

discussions concerning either the Viking judgment or the possibility of Treaty amendments. 
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When it comes to the representatives of the individual Member State, the situation was more 

nuanced. First, in December 2008 Luxembourg proposed an inter-institutional statement that 

would reaffirm that European integration aims at both economic and social progress.
365

 

Second, in 2009, several Member States - Sweden, Portugal, Greece, the Czech Republic and 

Germany - expressed concerns about the rulings. However, when asked about possible 

support for a revision of the PWD, Sweden – the Member State confronted most directly with 

the consequences of the Laval judgment - responded by expressing dissatisfaction with the 

rulings
366

 but still rejected any revision of the PWD because “it might cause years and years 

of legal uncertainty […] would result in less flexibility and thus be detrimental to the Swedish 

model”.
367

 Finally, in the context of the two ‘yellow card procedures’ (one on Monti II, one 

on the PWD amendments), the alliances in the Council and the individual positions of the 

member states have become much clearer. There is a conflict between the “new” (EU10) and 

“old” (EU15) member states in the Council. 

In addition, it is worth emphasising how the statements made by Member States in the 

Council differed from their previous submissions to the CJEU during the proceedings in 

Viking and Laval. According to the AG’s Opinion in Laval, Sweden, Austria, Denmark, 

Finland, France, Germany, Spain and Ireland argued that Sweden had transposed the PWD 

correctly and that trade unions in a situation such as that under consideration had the right to 

resort to collective action and had not breached EU law.
368

 Similarly, in Viking, Member 

States, that in the Council opposed idea of EU-level action, in their submissions to the Court 

had argued strongly against the way the CJEU ended up interpreting Article 49 TFEU.
369

 

While before the CJEU the member states expressed very different opinions from the 

conclusions the CJEU actually reached, when acting in the Council, their representatives 

opposed EU-level action concerning the very same legal interpretations they had fought 

against in the judicial avenue.  
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a. Monti II 

 

Monti II was a proposal for a Regulation based on Article 352 TFEU (the flexibility clause) 

aiming to lay down the general principles and rules concerning the exercise of the right to 

take collective action within the context of freedom of establishment and freedom to provide 

services.
370

 The Proposal, if adopted, would affect two issues raised in the judgments - the 

relationship between social rights and the fundamental freedoms and the issue of the scope 

and domain of EU law concerning collective action.  

It contained a modest attempt to reverse the way fundamental freedoms and fundamental 

rights had been reconciled by the CJEU by maintaining the proportionality principle as the 

means for reconciliation, but introducing its application in both directions.
371

 If successful, 

this amendment might have addressed some of the concerns raised at the level of international 

law (see the analysis of the Treaty-making avenue).  

Paradoxically, the Explanatory Memorandum rejected the idea of curbing the case law and 

explicitly stated that Monti II does not reverse the Court’s case law.
372

 This created ambiguity 

concerning the intent of the legislature.  

Monti II also directly challenged the issue of the domain of EU law when it comes to 

collective action and raised the question of whether, when otherwise national matter is 

influenced by EU law, the EU can act under the flexibility clause. The CJEU’s decision had 

been based on the obligation placed on member states to comply with EU law even outside 

the EU’s competences.
373

 Article 153(5) TFEU excludes the right to association and the right 

to strike from questions which can be regulated on the basis of this article and this was the 

reason invoked by the Commission for relying upon Article 352 TFEU as the legal basis for 

Monti II.
374

 The explanatory memorandum of the proposal stated that Article 153 TFEU does 

not exclude the right to strike from the scope of EU law (but only from the areas one can 

legislate in under this article)
375

 and from this the Commission argued that the EU can act 

concerning the right to take collective action.  
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Overall, while the Treaty does not directly confer upon the EU the power to regulate the 

exercise of the right to collective action (in fact, Article 153(5) TFEU explicitly excludes 

this), regulating it so far as it creates an obstacle to the exercise of the fundamental freedoms 

seems more acceptable.
376

 Furthermore, Bruno de Witte has argued that internal market 

competences should be understood broadly and that the constitutional framework for 

incorporating non-market values in internal market legislation is loose enough to allow 

pursuing a wide range of issues.
377

 From this perspective, it seems possible that Monti II 

could have been based on the internal market legal basis, especially because it was meant to 

regulate the exercise of the right to collective action only when either the freedom of 

establishment or the freedom to provide services is at stake. In practice, at least, such 

approach might have been more realistic given how Article 352 TFEU turned out.
378

 

However, the internal market legal basis was never considered.
379

 In addition, arguments have 

been made against such a broad approach of the internal market competence
380

 and the CJEU 

has ruled that other Treaty articles cannot be used to circumvent an express exclusion on 

harmonisation.
381

  

When the content of Monti II is considered, it mostly seemed to codify the CJEU case law 

(except for proposing two-direction-proportionality) rather than modify it. It reiterated that the 

protection of workers is an overriding reason of general interest (recital 8), stated that trade 

unions can take collective action but only in compliance with EU law (recital 9) and clarified 

respect for the special rules on jurisdiction (such as Brussels I as applied in Viking) (Article 

11).  

In the end the proposal was never voted on in either the Parliament or the Council. 

Immediately after it was issued it faced backlash from all sides. Even the European Social 

partners were in agreement on this. BusinessEurope argued that there was no legal basis for 

such a measure, that using Article 352 TFEU was inappropriate and that the CJEU in Viking 
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and Laval had already clarified the relationship between fundamental rights and freedoms.
382

 

The ETUC, on the other hand, opposed Monti II by arguing that it restricted the right to 

collective action, did not ensure that economic freedoms could not take priority over 

fundamental rights, reinforced the proportionality test, and reinforced the interpretation in 

Viking and Laval without solving the problems raised by these judgments.
383

 

However, what turned out to be lethal for the proposal was the Commission’s reaction to the 

submissions by the national parliaments within the ‘yellow card procedure’.
384

 Twelve 

national parliaments argued that the chosen legal basis for Monti II was not appropriate and 

that the EU lacked competence in this area.
385

 As a result, the Commission revoked its 

proposal
386

 revealing the efficiency of this new (since Lisbon) political tool to serve as a 

constraint for the EU legislature’s response to the CJEU case law, at least for situations 

requiring unanimity in the Council.  

Overall, this unsuccessful attempt at a response by the EU legislature, to the extent that the 

attempt to curb the case law was quite marginal, shows that codification might also not be an 

option in controversial situations and that perhaps the actors (on both sides of the spectrum of 

preferences) prefer to respect the status quo as decided by the Court. The Court is effectively 

given the last word on the matter but its case law is not reinforced or strengthened by 

codification. One could argue that the Court had filled a gap in EU law and managed to 

maintain its role as final arbiter regarding the issues raised by its judgments since, while the 

EU legislature attempted to address this with Monti II, without the endorsement of key actors 

in the legislative avenue the consequences of the case law were left ambivalent. This type of 

interaction would be characteristic of the second approach to Court’s interaction with 

legislature identified in Chapter I. 
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b. Enforcement Directive 

 

The Enforcement Directive aimed at establishing a framework for better and more uniform 

implementation, application and enforcement of the PWD and was the minimum promised by 

Barroso to the European Parliament.
387

 It was also not meant to reverse Laval; on the 

contrary, the Explanatory Memorandum accompanying the initiative included codification of 

the case law among its aims.
388

 This measure, in contrast to Monti II, was a success. 

The Enforcement Directive resulted from a disagreement between the European Parliament 

that, supported by the trade unions, the EESC and the Committee of Regions
389

 who requested 

changes in the PWD to curb/reverse the consequences of Laval and later case law, and the 

Commission, supported by the employers’ organisations,
390

 that at that time was either 

essentially in favour of conclusions in judgments or at least against the adoption of any new 

measures regarding the matter. The information concerning the Council members’ positions 

indicates that some member states generally supported the case law, and some advocated for 

some sort of compromise solution to ensure better protection of workers' rights while at the 

same time avoiding endangering the free movement of services and the single market.
391

 This 

desire to fulfil two different objectives with one measure was also visible in the 

Commission’s rhetoric that argued for respecting the rights of posted workers’ rights while 

allowing European businesses to operate with more legal certainty and transparency.
392

 The 

Enforcement Directive therefore embodied preferential variety. 

The Enforcement Directive was adopted using the same legal basis as for the PWD (Articles 

53(1) and 62 TFEU). Before the PWD was originally adopted, there had been concerns about 

how far a legislative measure based upon such a legal basis could guarantee respect for the 

rights of workers
393

 and the PWD was thought to be more about workers’ protection than 

about exhaustively regulating the measures which the host state can impose on posted 
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workers. In fact, it was adopted on the legal basis of freedom to provide services due to the 

lack of available alternatives.
394

 Such obstacles did not exist by the time the Enforcement 

Directive was adopted (Article 153 TFEU did not require unanimity anymore) and there 

would have been space for more of a social emphasis in the legal basis for the proposal (e.g. a 

mixed legal basis). Nevertheless, broadening the legal basis was not considered. 

This measure affected five issues raised by Viking and Laval: the relationship between 

fundamental freedoms and rights, the compatibility of national industrial relations systems 

with EU law, the circumventing of national wage-setting systems, the issue of letterbox 

companies, and the PWD as a maximum measure. 

First, the Enforcement Directive contains a Monti clause
395

 – Article 1(2) states that the 

Directive does not affect the exercise of fundamental rights as recognised in member states 

and at EU level, including the right to strike, the right to negotiate, conclude and enforce 

collective agreements and to take collective action. Thus, it attempts to protect and shield 

these fundamental social rights by excluding them from its potential scope of influence. This 

clause might imply an obligation to shield the exercise of those collective rights when the 

Enforcement Directive is applied. At the same time, such a clause has not been introduced 

into the PWD itself and might not have any influence on how the CJEU applies the PWD; this 

remains to be seen. 

Second, the preamble to the Enforcement Directive stresses the respect for the autonomy of 

the social partners and the national industrial relations systems in the TFEU
396

 and seems to 

validate the practice in which the social partners determine the applicable minimum rates of 

pay in accordance with national law.
397

 This means the recognition of a model where rates of 

pay are determined by the social partners. This change is very limited given that the CJEU in 

Laval had already confirmed that collective agreements could determine those rates, however, 
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this still had to happen in accordance with the requirements of the PWD and Article 

56 TFEU.
398

  

At the same time, the Directive has the potential to ensure that the minimum standards 

embodied in national law are actually applied and that applicable national labour laws are not 

circumvented. It might to some extent improve access to information
399

 and advance 

administrative cooperation among the Member States.
400

 What is more, the Directive affects 

issue of letterbox companies. The Enforcement Directive aims to prevent any abuse of posting 

rules (Recital 7 and Article 1(1)) and it also contains a non-exhaustive list of possible 

attributes which should help the country of origin recognise a bogus company as well as 

elements which characterise a posted worker (Article 4). In practice, this might clarify when a 

company could be considered to be a letterbox company and might affect situations such as in 

Laval.  

Finally, the Explanatory Memorandum stated that member states might impose terms and 

conditions of employment in matters other than those referred to in the Directive in 

compliance with the Treaty in the case of public policy provisions.
401

 This suggested that the 

only way extra or more protective terms might be imposed is through the public policy 

exceptions. In this way, the legislature indirectly approved of the PWD as a sort of maximum 

measure, as it was decided by the Court in Laval. 

The deadline for the implementation of the Enforcement Directive has now passed (18 June 

2016).  

In sum, the Enforcement Directive slightly curbed the way the Court approached the 

relationship between fundamental rights and freedoms by introducing a Monti clause and 

strengthened the autonomy of the social partners and national industrial relations systems 

(compatibility of national industrial relations systems with EU law, circumvention of national 

wage-setting systems). It also addressed the issue of letterbox companies by clarifying the EU 

rules in this regard. On the other hand, it indirectly approved the CJEU’s approach to the 

PWD as a maximum measure. At the same time, this new measure did not reverse the 

possibility of regulatory competition
402

 or the possibility to use the freedom to provide 

services to avoid the application of host country’s labour protection framework.  
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From the perspective of the CJEU’s relationship with other EU level actors and in response to 

its case law, the result was a rather indirect response, but, in contrast to Monti II, a successful 

one. When assessing the development of individual issues (micro level), the legislature has in 

fact slightly curbed some of them, developed others and finally codified some aspects of the 

case law. Overall, the story of this proposal confirms the ability of the legislature to 

successfully, albeit somewhat indirectly, respond to the case law (along the lines of the third 

approach recognising continuous, interactive relationship between the Court and the 

legislature identified in Chapter I). 

 

c. Amendment to the PWD 

 

In July 2015, the Commission launched a public consultation in the framework of the Labour 

Mobility Package.
403

 It also discussed an initiative to amend the PWD with the European 

Social partners in June 2015 and with the member states in September 2015.
404

 The proposed 

Directive would be adopted on the internal market legal basis – Article 53(1) and 62 TFEU 

(freedom to provide services) and the adoption would require qualified majority in the 

Council and a simple majority vote in the European Parliament.  

During the consultation, two groups of member states sent letters to the Commission 

indicating the positions we can expect them to adopt in the Council. One letter was signed by 

Austria, Belgium, France, Germany, Luxembourg, the Netherlands and Sweden; and it 

supported modernisation of the PWD and establishing the principle of “equal pay for equal 

work in the same place”.
405

 This letter suggested amending and widening the host country 

rules regarding working and social conditions for posted workers (including remuneration, 

maximum duration of posting).
406

 The other letter was signed by Bulgaria, Czech Republic, 

Estonia, Hungary, Lithuania, Latvia, Poland, Slovakia and Romania and argued that a review 

of the PWD is premature, that a principle of equal pay for equal work in the same place would 

be incompatible with the single market and that posted workers should remain under the 

legislation of the sending member state.
407

 While the preferences of the European Parliament 
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and the workers’ organisations seem to align with the first letter
408

, the employers’ 

organisations argued along the lines of the second letter.
409

 Once again we have the same 

spectrum of preferences, but this time with the Commission on the other side and with two 

groups of member states (“old” and “new”) openly clashing. 

On 8 March 2016, the Commission issued a Proposal for amending the PWD.
410

 The proposal 

is currently pending in the legislative process and the first reading in the European parliament 

is scheduled for 12 July 2017. This proposal, if adopted, will directly affect the Court’s case 

law on the following issues: the relationship between fundamental rights and fundamental 

freedoms, trade union activity permitted under EU law, the circumventing of national wage-

setting systems, the compatibility of national industrial relations systems with EU law, the 

PWD as maximum measure, letterbox companies and the issue of jurisdiction. 

The Explanatory Memorandum and recital 9 of the Proposal state that it is settled case law 

that restrictions on the freedom to provide services can be admissible only if they are justified 

by overriding reasons of general interest that are proportionate and necessary.
411

 Recital 12 

suggests that rules on remuneration applied to posted workers must be justified by the need to 

protect them and must not disproportionately restrict the cross-border provision of services. 

This confirms the Court’s case law concerning the reconciliation of fundamental freedoms 

with fundamental rights, whereby the latter can be seen as restrictions on the former and must 

be justified. This also means that trade union activity can and has to be limited, in accordance 

with existing case law in so far as it restricts the freedom to provide services in an unjustified 

manner. The proposal also leaves open the question what reasons of general interest trade 

unions can rely upon and whether these go beyond the interests of posted workers to cover 

e.g. the interests of the members of the trade unions initiating the collective action. In 

addition, recital 12 could be seen as legitimising the Court’s approach to permissible trade 

union activity because it restricts the applicability (and enforcement) of national rules on 

remuneration by the objective of protecting posted workers (pursuing other interests might not 

be permissible).  

The Proposal does change the situation concerning the circumventing of the national wage-

setting systems and the compatibility of national industrial relations systems with EU law. It 

                                                           
408

 ibid. 
409

 ibid 5-6. 
410

 ibid 
411

 ibid 2. 



132 

 

replaces “minimum rates of pay” with “remuneration”
412

 and includes a definition that is 

broader than the existing one.
413

 It also makes universally applicable collective agreements 

(Article 3(8) PWD) applicable to posted workers in all sectors of the economy (currently it is 

the case only for the construction sector).
414

  

When it comes to the issues of interest here, this means that, first, national wage-setting 

systems that do not have a statutory minimum wage, such as Sweden, will now be in line with 

the requirements of the PWD and that the member states (and trade unions) will be able to 

require that posted workers are paid the generally accepted “remuneration” instead of merely 

minimum wage. Second, the possibility to determine the working conditions for posted 

workers not only by statutory means but by universally applicable collective agreements in all 

sectors of the economy, irrespective of whether the activities are referred to in the annex to 

the PWD, is a step towards accepting that collective agreements can set minimum rules rather 

than statutory law. Both these aspects could mean that if such situation as in Laval, were to 

arise again, then under the new Proposal the Court would have to rule completely differently.  

At the same time, the Proposal implicitly confirms the PWD as a maximum measure in the 

sense that the conditions, as defined by the PWD, constitute a ceiling rather than a floor. 

While the Proposal raises the level of protection for posted workers by e.g. introducing 

‘remuneration’ instead of ‘minimum wage’, it still implies that only those rules set out by the 

PWD can be enforced, and not other, more protective ones that are not mentioned in Article 3 

PWD. The question also remains how to define ‘remuneration’ and whether definition will be 

left entirely to the member states or will be developed at the EU level to ensure some sort of 

legal certainty for service providers and posted workers. Overall, if before the member states 

were free to determine the level of minimum wage, they will now presumably remain free to 

determine the level of ‘remuneration’. However, this confirms rather than changes the 

‘maximum character’ as was recognised by the Court in Laval. 

Interestingly, in parallel, to the proposal the Commission has also used infringement 

procedures to ensure that member states do not go beyond the minimum wage requirements 

when it comes to the posted workers’ wages (issues of circumventing national wage-setting 

systems and the PWD as a maximum measure). On 16 June 2016 the Commission announced 

a decision to take legal action against France and Germany on the consequences of their 
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minimum wage legislation to the road transport sector.
415

 More specifically the Commission 

considers that French requirements (in force since 1 July 2016) setting out strict enforcement 

and administrative rules - including the obligation to have a representative on French territory 

who is responsible for keeping the working records and payslips of the posted worker for the 

purpose of controls for 18 months following the date of the last posting – go beyond what is 

permissible under the PWD.
416

 Concerning Germany, the Commission believes that the 

obligation for companies providing services in Germany to notify German customs via 

specific forms and penalties as high as EUR 30 000 for breach of the notification requirement 

and EUR 500 000 if the remuneration paid does not comply with German law constitute an 

unjustified breach of the freedom to provide services.
417

 This shows that, for the time being, 

the Commission is still actively ensuring member state compliance with the acquis as it is 

currently in force. 

The Explanatory Memorandum to the Proposal explicitly recognises among the ‘types’ of 

posting, the possibility for an undertaking established in a member state to post workers ‘in’ 

from temporary work agencies in other member states.
418

 This might be seen as facilitating 

letterbox companies as a genuine option for posting. The Proposal also states that the issue of 

letterbox companies is for the Enforcement Directive to solve.
419

 At the same time, a time 

limit – 24 months – is set for the posting to be ‘genuine’ and the cumulative duration of 

workers replacing one another performing the same task at the same time will be taken into 

account.
420

 In this way it might go a step towards addressing what is ‘genuine posting’. 

Further, since after 24 months the law applicable to the employment relationship would be the 

law of the host member state, this rule would make posting exceeding 24 months financially 

disadvantageous and even more burdensome than hiring local workforce since the posting 

undertaking also has to cover the costs of posting. This would indirectly affect not only the 

detection of letterbox companies, but also the issue of circumventing national wage-setting 

systems by reducing such possibility. 

In sum, the proposal would address and change the situation regarding such issues as the 

circumvention of national wage-setting systems, the compatibility of the national industrial 
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relations systems with EU law and letterbox companies. However, it would not directly 

reverse the case law but would instead set different standards in the field and effectively 

change how the law and its interpretation in case law applies in practice. At the same time, to 

a certain extent, the proposal does take the case law as its basis – the Court’s approach to the 

relationship between the fundamental freedoms and rights is generally confirmed, as is, albeit 

indirectly, the issue of the PWD as a maximum measure and what (trade union) activity is 

allowed. In addition, the Proposal does not address the clash between EU and international 

standards (e.g. the proportionality principle still applies) although the amendments would 

probably mean less situations in practice which breach international standards. 

The Proposal also rather openly criticised the Court’s case law. First, it suggests that while the 

Court has clarified selected issues, clear standards are lacking which leads to uncertainty 

about the rules and practical difficulties for the bodies responsible for enforcing those rules in 

the host member state as well as confusion over the applicable rules regarding the rate of 

pay.
421

 Second, concerning the Laval judgment in particular, the Commission stated that there 

are uncertainties in Denmark and Sweden because the Court challenged the validity of 

company level agreements that set the working conditions for posted workers.
422

 While 

stating that the Court’s case law has contributed to the progressive clarification of the EU 

regulatory framework, the Commission continued that case law is by definition unpredictable, 

since it depends on the number and nature of cases brought before the Court, and noted how 

the Court can clarify but cannot amend provisions of the Directive.
423

 When considering the 

options for revising the PWD, the Commission did consider codification of Court’s case law 

(but not Laval).
424

 However, it stated, first, that codification of the case law might stop its 

development
425

, and second, that the structural differentiation in pay rates and the resulting 

distortion of competitive conditions would persist.
426

 

In May 2016, national Parliaments from 11 Member States (Bulgaria, Croatia, the Czech 

Republic, Denmark, Estonia, Hungary, Latvia, Lithuania, Poland, Romania and Slovakia) sent 

reasoned opinions claiming that the Proposal was in breach of the principle of subsidiarity.
427

 

This triggered the subsidiarity control mechanism (‘yellow card procedure’). In addition, 
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national parliaments from five other Member States (France, Italy, Portugal, Spain and the 

United Kingdom) submitted opinions arguing that the Commission's proposal was compatible 

with the principle of subsidiarity.
428

 In July 2016 the Commission adopted 

a Communication
429

 re-examining its Proposal. After consideration of their views, it 

concluded that the proposal for a revision of the Directive does not constitute a breach of the 

subsidiarity principle.
430

 

Recently there has been the draft report from the European Parliament’s Committee on 

Employment and Social Affairs.
431

 The key proposals in the report of interest here are adding 

an additional legal basis (Articles 151 and 153(1)(a) and (b)) (citation 1), the introduction of 

an obligation to provide information that respects the autonomy of the social partners (recital 

13), adding a Monti clause and an obligation to ensure that the PWD does not affect the 

exercise of fundamental rights as recognised at the national and union level (recital 13b, 

Amendment 20 in Article 1) and the possibility to rely on representative rather than only 

universally applicable collective agreements (Amendment 21). If taken up and supported by 

the Commission and Council, these amendments would further curb and amend the Court’s 

approach to the relationship between fundamental rights and freedoms, the circumventing of 

national wage-setting systems, the compatibility of national industrial relations systems with 

EU law, letterbox companies and also the domain of EU law when it comes to collective 

action, the PWD as a maximum measure, and the allowed nature of trade union activity under 

EU law. 

Another parallel development worth mentioning is a recent proposal from the Commission to 

introduce a Services e-card.
432

 Although the proposal states that this directive would not affect 

obligations arising under the PWD and the Enforcement Directive (recital 12), the idea is to 

introduce an e-card whereby service providers can complete all the administrative formalities 

electronically in their home country and in their own language. The home country then 

submits all the documents to the host country which retains the power to apply domestic 
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regulatory standards and to decide whether the applicant can offer services on its territory.
433

 

Depending on the answer, the home country decides whether to issue the e-card. Self-

employed individuals can also apply for an e-card.
434

 This might potentially affect the 

possibilities for bodies such as trade unions to enforce the rules on posting regarding 

undertakings which have received such a card in the host country. In addition, the ETUC has 

expressed fears that the possibility for self-employed individual to receive such a card might 

provide recourse from the posting rules towards bogus self-employment.
435

  

In sum, the recent developments in the aftermath of Viking and Laval are fascinating; 

however it remains to be seen whether the proposals will gain the necessary support in the 

Parliament, but more notably, in the Council in the light of the clearly divergent preferences 

of the member states. On the other hand, the fact that the Commission has switched sides 

during this whole story might as well be the deciding factor in these events. What is more, the 

proposed legal basis requires only a qualified majority and the proposal does not affect some 

of the most controversial issues raised by the judgments (the relationship between 

fundamental social rights and fundamental freedoms, the PWD as a maximum measure, the 

lack of possibility for trade unions to rely on the same exceptions as states) which might 

increase the odds of its adoption in comparison to the destiny of Monti II. 

Generally, this new proposal shows another, this time much more straight-forward, attempt by 

the legislature to curb the (consequences of) Court’s case law. This suggests that the 

legislature certainly attempts and might also take the ‘upper-hand’ in the interaction with the 

Court irrespective of the case law initially being mostly based on the interpretation of EU 

primary law. The proposal, if successful, will approve the possibility for continuous 

interaction between the Court and the legislature that could be called coordination or a 

dialogue, a coordination where the Court does not have the last word. 

 

3. Reaction in the judicial avenue 

 

Here I look at the reaction in the judicial avenue to the developments in the Treaty-making 

and legislative avenues. In general, one can detect two trends in the Court’s case law. The 
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first continues and elaborates further some of the issues initially raised, and the second, more 

recent trend, is an attempt to avoid similar conclusions as those in Viking and Laval when it 

comes to the relationship between fundamental rights and fundamental freedoms. 

So far there have not been any cases where the factual situation is very close or identical to 

that of either Viking or Laval. Although there are two recent exceptions - Fonnship
436

, where 

the factual situation resembled Viking in many ways, and Finnish Electricians union
437

 where 

the situation mirrored some of the elements in Laval (both discussed below). 

In the first half of 2008, the CJEU in Rüffert and Commission v Luxembourg further 

developed the interpretation of the PWD; both judgments affirmed that Article 3(1) PWD 

contains an exhaustive list of conditions that the host state can require and thus confirmed that 

this Article is a maximum measure in what was, before Laval, understood to be a minimum 

directive.
438

 More recently this was confirmed and further explained in Santos Palhota.
439

 

In Isbir
440

, basing its reasoning on Laval, Rüffert and Germany, the CJEU developed a test to 

determine whether a payment constitutes part of the minimum wage: only elements forming 

part of the usual relationship between work done and the financial consideration for that work 

from the employer were covered by the concept of minimum wage.
441

 This approach clarified 

the situation and the level of discretion left to the member states under Article 3(1)(c) PWD. 

This interpretation reinforced the Court’s approach towards the (maximum) character of the 

PWD. While the PWD does not prevent host member states setting the minimum wage at the 

level they wish, they do not have the right to impose additional pay-related requirements on 

the employers of posted workers beyond the “usual relationship between the work done and 

the financial consideration for that work”.
442

 

Further, in Commission v Luxembourg the CJEU denied what, after Laval and Rüffert, was 

thought to be a possible way out – a broad interpretation of the public policy exception in 

Article 3(10) PWD. The Court stated that as derogation it had to be interpreted strictly.
443

 

This has been reflected in the proposal for the PWD Revision which does not attempt to 

broaden the justifications allowed under the Directive, but rather choses different ways to 
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mitigate the Court’s approach (24 month limit for posting and replacing ‘minimum wage’ with 

‘remuneration’). 

As explained above, one of the issues Viking highlighted was the issue of permissible trade 

union activity under EU law. The CJEU stated that the trade union was allowed to take 

collective action if it protected workers
444

 but nevertheless considered that it would not be the 

case if their employment or employment conditions were not at risk.
445

 It seemed to be a 

rather restricted understanding of trade union activities.  

In Rüffert the CJEU included other objectives that could potentially justify trade union 

activity. It considered three possible justifying factors: protection of workers (in general, not 

only posted workers)
446

, ensuring the independence of trade unions in the organisation of 

working life
447

 and avoiding the risk of seriously undermining the financial balance of the 

social security system.
448

 Even though the CJEU rejected all three in this particular case,
449

 

the fact that it considered e.g. the independence of trade unions in the organisation of working 

life seems to suggest that, perhaps in the future, the CJEU’s approach towards the question of 

justification might be capable of accommodating a broader range of trade union interests (for 

example, the fight against social dumping).  

Even though in Commission v Germany (decided in 2010) the factual background differed 

greatly from Laval as well as from Rüffert and Commission v Luxembourg, the judgment still 

contained some relevant conclusions for present purposes.  

First, the Court confirmed its approach towards the scope of EU law in so far as the right to 

bargain collectively is concerned.
450

 In general, this means that despite the EU potentially 

lacking the competence to legislate concerning the right to bargain collectively, it does not 

mean that that area is outside of the influence of fundamental freedoms. The statement by 

Loïc Azoulai that “there is virtually no area of economic and social life which escapes, in 

principle, the effect of the Treaty rules”
451

 seems very apt for describing the Court’s work in 

this regard. 
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Second, the CJEU took an interesting step in terms of the proportionality analysis when it 

comes to the relationship between fundamental rights and fundamental freedoms. As before, 

the CJEU used the principle of proportionality (largely in the same manner as in both Viking 

and Laval).
452

 However, unlike in its previous judgments, the CJEU stated that the essence of 

the right to bargain collectively should not be affected.
453

 This was a relatively new step in the 

‘traditional’ reasoning of the CJEU because the previous case law - where collective 

bargaining rights were concerned - did not contain such a move. It might be the Court paying 

its dues to the Lisbon Treaty which came into force prior to the judgment, it might be a 

response to the critique of the Court’s previous case law or a message to the ECtHR. 

Certainly, one should remain cautious about the significance of this reference, but in any case 

it was a new element in the reconciliation process.  

In 2014, the Court issued its judgment in Fonnship. The factual situation in this case bore 

some resemblance to Viking, even though the situation came about under the EEA system. 

The national court inquired whether the freedom to provide services under EEA Agreement 

system was applicable in the case under consideration,
454

 The Court followed the AG’s 

Opinion and concluded that the case did concern the freedom to provide services.
455

 It 

emphasised that, if a restriction is capable of restricting the freedom to provide services, then 

the Treaty provisions and the CJEU’s case law were applicable, and that the applicable case 

law included Laval.
456

 The Court explicitly confirmed its judgment in Laval and its relevance 

as a precedent in this case. 

Finally, in the Finnish Electricians union case
457

, a company established in Poland with a 

branch in Finland posted 186 Polish workers (that had employment contracts with Polish 

company) to work on the construction site for a nuclear power point. The dispute was about 

how much time was spent travelling by the workers from their accommodation to the site they 

worked on and about the pay (compensation for travel time and daily allowance) due to 

them.
458

 The workers in question assigned their claims to the Finnish Electricians union which 

brought a case before a Finnish court.
459

 Therefore, the situation was somewhat similar to 

Laval, but at the same time there was no collective action interfering with the freedom to 
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provide services and the trade union in question was directly protecting the interests of posted 

workers (who had assigned their pay claims to the union). 

The Court took a milder approach to the interpretation of the PWD as before. First, it 

emphasised that what constitutes the minimum rate of pay is to be defined at the national 

level.
460

 It is for national law to determine whether the minimum wage is to be calculated on 

an hourly or a piecework basis, as long as these rules are transparent and clear.
461

 The 

minimum wage, according to the Court, cannot be a matter of choice for the employer posting 

workers solely to offer lower labour costs than those of local workers.
462

 The Court also ruled 

that a daily allowance to ensure the social protection of the workers and to compensate them 

for the disadvantages of posting, compensation for travel time if the daily journey is more 

than one hour and holiday pay must all be regarded as part of minimum pay.
463

 Although, the 

costs of accommodation and meal vouchers do not constitute part of minimum pay.
464

 

The Court was far more sensitive towards national wage-setting systems than before; it 

allowed for the accommodation of elements beyond the simple wage rate. However, rather 

curiously, while the Court stated that the minimum rates of pay and what constitutes them 

must be determined at the national level, it in fact then proceeded to determine those elements 

which constitute ‘pay’ (travelling compensation, not meal vouchers etc.). This means that the 

leverage left to the national level basically only concerns the pay rate. In addition, the 

undertaking wanted to comply with collective agreements that were less favourable to the 

workers rather than to the collective agreement generally applied in the Finnish electricity 

sector.
465

 This possibility was rejected by the Court. In this sense, the judgment also affected 

the compatibility of the national industrial relations systems with EU law, by preventing the 

employer from cherry picking when it comes to collective agreements. Finally, the Court 

evaluated the situation more fully under the PWD instead of looking at the ‘interference’ by 

the Finnish trade union as an encroachment on the freedom to provide services and by 

applying proportionality. 

In addition, the positioning of the member states and the Commission in some of the cases 

explains, and to a large part complements, their respective approaches and positions in the 

legislative avenue. Here, I focus on the positions that reveal differences in their respective 
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approaches from that taken in the lawmaking avenues. The ‘new’ member states like Poland, 

Czech Republic, Estonia, Latvia, and Lithuania have consistently been in favour of striking 

down national rules that impede or deter posting; this is clear from their respective positions 

in Laval, Viking, and Rüffert.
466

  

The positions of the ‘old’ member states have been more complex. First, in both Laval and in 

Viking, Germany was more reluctant to accept the compliance of the national rules with EU 

law than would be expected. In Laval, Germany argued that collective action would not be 

contrary to Article 49 EC if it was proportionate and that national law would compatible if the 

intended action aimed to enforce a universally applicable collective agreement.
467

 In Viking, 

Germany considered that the assessment of the proportionality of restrictions to the freedom 

of establishment questioned should to be left to the national court, an outcome largely 

consistent with how the CJEU ruled.
468

  

In the remaining cases where I could access the reports of the hearing, the ‘old’ member states 

consistently argued that the national rules were compatible with the freedom of establishment, 

freedom to provide services and the PWD. However, at the same time, when the CJEU came 

to the opposite conclusion, they did not express the need to respond to such “unwelcome” 

case law via legislative means (see the initial responses by the member states within the 

Council). In this sense, until very recently, the member states preferred the judicial avenue for 

addressing their grievances as indicated by their consistent positions and frequent 

interventions.
469

 Finally, the Commission’s opinion has shifted over time. First, in Laval the 

Commission argued that the Swedish rules constituted a restriction
470

; however, in Viking, the 

Commission argued that Article 43 EC does not have horizontal direct effect.
471

 In Rüffert, the 

Commission argued that national rules were compatible with EU requirements
472

, but in 
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Santos Palhota that the national rules were incompatible.
473

 In Fonnship the Commission 

argued that the freedom of services applied to the situation.
474

 

Overall, some of the member states intervened strategically and expressed consistent positions 

in cases following the Viking and Laval judgments – e.g. Poland, Sweden, Denmark, Austria, 

but often also France, Greece, Germany and Norway. The Commission’s position shifted 

from one case to another; suggesting that over time the Commission might have changed its 

approach to some questions raised by the case law which aligns with its shifting position in 

the legislative avenue. 

In sum, the CJEU has mostly continued its approach. It has become somewhat more 

accommodating to the concerns expressed in the legislative avenue, although only concerning 

the PWD and only to an extent. This might be the result of a consistent stream of written 

observations arguing the point opposite to that initially preferred by the Court or to outside 

developments (like the legislative developments). It has somewhat rolled back its approach 

towards the compatibility of national industrial relations systems and the circumvention of 

national wage-setting systems, while maintaining its original approach in others (like the 

relationship between the right to collective action and the free movement rules and the 

domain of EU law concerning collective action). At the same time, other issues, like letterbox 

companies and the potential clash between EU and international law standards concerning 

collective action have not come before the Court. For now, it is not clear how the case law 

will change in response to the ‘soft curbing’ introduced by the Enforcement Directive or if the 

amendments to the PWD are adopted. However, it seems that over time there has been some, 

albeit minimal, reaction in the judicial avenue. 

 

III. Summary 

 

The aftermath of the decisions in Viking and Laval is a fascinating (and still unfolding) case 

study which proves that the lawmakers can respond to the Court’s case law; or at least they 

try and at times succeed (Enforcement Directive).  

The Court decided Viking and, in part, Laval based on the EU primary law. However, I could 

not identify a response from the Treaty-makers. Even when the international law developed in 

a direction adverse to the case law, the Treaty-makers did not react. At the same time, social 
                                                           
473
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values and fundamental rights have been mainstreamed by the Treaty of Lisbon raising the 

potential for a change in the direction in the case law. This, however, was not reflected in later 

case law. 

Instead the whole interaction has taken place at the level of secondary EU law, even though 

the Court has also continued to rely on primary law (the freedom to provide services). At this 

level, we see a continuous interaction between the Court and the legislature, where the case 

law has repeatedly served as a trigger for a legislative response (PWD itself, Monti II, 

Enforcement Directive and the recent proposal to amend the PWD) and the legislative 

response has been partly successful and partly unsuccessful.  

First, adoption of Monti II would have required unanimity. This seems too difficult a struggle 

for the legislature, especially when it comes to such a controversial matter as the relationship 

between fundamental freedoms and fundamental rights. Even though the proposal largely 

aimed at codifying rather than curbing the case law (with the exception of double-

proportionality), it was vehemently rejected from all sides and especially by the member 

states and their parliaments. It shows that codification might also be controversial, especially 

in areas where there are doubts about EU competence. Rejecting codification might also send 

a message of general disagreement with the Court’s case law and diminish the effect of its 

decisions. 

Second, the Enforcement Proposal was the success story of this case study. It contained an 

indirect response to some of the issues raised by the case law and managed to codify some 

Court’s approaches, amend others and even curb some (the relationship between fundamental 

rights and freedoms by introducing a Monti clause and strengthening the autonomy of social 

partners and national industrial relations systems). It proves that a legislative response is 

possible even if it is somewhat vague and indirect. 

Third, the recent proposal to amend the PWD, if successful, will significantly curb the 

consequences of the Court’s case and change how a range of issues are regulated at the EU 

level (circumventing national wage setting systems, compatibility of national industrial 

relations systems with EU law, letterbox companies, and permissible trade union activity). 

Here the legislature is facing the Court head-on. 

When we look at the events in the judicial avenue after the judgments and the ensuing 

controversy, the Court’s case law is evidence that it hears the concerns of the intervening 

actors. To an extent, the Court has also been accommodating towards the concerns expressed 
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in the legislative avenue, but only concerning the PWD and only to an extent. The member 

states and the Commission have continuously and systematically raised their positions before 

the Court and here the divide between “old” and “new” member states is clear – the same 

divide as illustrated by the events surrounding the new proposal to amend the PWD. The 

Court has somewhat rolled back its approach towards the compatibility of national industrial 

relations systems and the circumvention of national wage-setting systems, while maintaining 

its original approach to others (like the relationship between the right to collective action and 

the free movement rules and the domain of EU law when it comes to collective action). At the 

same time, other issues like letterbox companies and the potential clash between EU and 

international law standards concerning collective action have not come before the Court. Even 

though the effect on the Court’s case law is minimal, it is clear that certain actors use the 

Court as an avenue to pursue their preferences, even when they do not want to address the 

situation by legislative means at the EU level (as with Sweden in the beginning). 

This case study presented a scenario where there is legislative response (in part successful, in 

part unsuccessful) and confirmed that continuous interaction between the Court and the 

legislature is possible (third approach) without the Court necessarily holding the last word. 

Significantly, however, it also confirmed how important the Court is because the legislative 

developments were all triggered by its case law and it set the agenda for the legislature. 

Nevertheless, the fact that the Court set the agenda does not means that it has the last word. 

Moreover, the legislature was able, not only to codify, but also to curb somewhat the 

consequences of the Court’s case law. If the recent proposals are adopted then the 

consequences of the Court’s case law will be significantly curbed. Finally, it is also important 

to remember that not all issues raised by the case law found an echo in lawmaking avenues. 

Issues such as the horizontal direct effect of the Treaty provisions and the possibility for trade 

unions to rely on the same exceptions as states and jurisdiction did not arise in the lawmaking 

avenue. Therefore, not all of the Court’s case law necessarily sets the agenda for the 

lawmakers. 

 

B. Working time: unsuccessful direct response 

 

The interaction between the Court and legislature concerning working time is one of the 

richest stories in the area of social policy. Before adoption of the Directive on working time 

93/104/EC (WTD 1993), the idea of regulating working time had been on the Commission’s 
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agenda for almost twenty years.
475

 The WTD 1993 was adopted on the basis of Article 118a 

(‘health and safety’), newly introduced by the SEA. Immediately afterwards the United 

Kingdom, which had voted against the measure in the Council, brought a case questioning its 

validity before the CJEU. The Court ruled that the legislature was entitled to adopt this 

measure.
476

 Ever since, working time has been a very topical matter, and many aspects of the 

WTD have been widely discussed, criticized and challenged by academics, policy-makers
477

 

and others.
478

 Many more cases and one successful
479

 and two unsuccessful attempts to revise 

the WTD later, at the time of writing, the Commission has finished a consultation with an aim 

to review the WTD
480

 and announced that instead of legislative action it will issue an 

implementation guide.
481

 In the meantime, the CJEU continues to receive cases on working 

time and continues to develop its case law. 

In terms of the Court’s interaction with the legislature, as we saw in Chapter II, there has been 

an intermediate level interaction, but over time, the pattern of this interaction has changed. 

The first time the original WTD was amended the legislature successfully amended one 

article previously invoked by the Court; however, following this initial success and much 

more case law from the CJEU, there have been two unsuccessful attempts to try and amend 

the exact same provisions that had previously been litigated. Finally, the Commission has 

recently abandoned its plans to amend the WTD and will issue an implementation guide 

instead. Overall, the developments suggest that there could potentially be interaction at the 

micro level (successful in the beginning, but unsuccessful later) if these amendments aimed to 

change the direction of the case law. In addition, this also suggests that - at least more 

recently - the Court has been the final arbiter when it comes to matters of working time and is 

not in harmony with the legislature. As we will see below, more recently the judicial avenue 
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has served as the only avenue of change. The repeated failure of the amendments proposed 

illustrates a different pattern of interaction than in the aftermath of Viking and Laval, thus 

adding the next piece to the puzzle. The case study will, therefore, focus on understanding 

what has happened and why these proposals have failed. As we will see, the Court’s case law 

might have served to reinforce the polycentricism of the legislature that has been a very 

characteristic feature of this case study. 

I start by identifying the legal issues raised by Court’s case law. As opposed to the aftermath 

of Viking and Laval, when all the legal issues came to fore within a very short timeframe, the 

various issues in this case study have different starting points - some were established by the 

Court very early on while others came along later. Second, I look at the reaction and attempts 

at a reaction in the Treaty-making and legislative avenues. Third, I look at the developments 

in the adjudication avenue. Finally, I sum up. 

 

I. Legal issues raised by the CJEU  

 

First, the WTD 1993 introduced a comprehensive set of rules. It provided for minimum daily 

and weekly rest periods, annual paid leave, breaks and maximum weekly working time as 

well as with certain aspects of night work, shift work and patterns of work.
482

 The WTD 1993 

was a minimum measure leaving it for the member states to introduce more protective rules. It 

covered all workers in both the public and private sectors in the context of minimum periods 

of daily rest, weekly rest and annual leave, breaks and maximum weekly working time 

(Article 1(2)(a)), and certain aspects of night and shift work and patterns of work (Article 

1(2)(b)). At the same time, there were various sectoral exclusions (air, rail, road, sea, inland 

waterway and lake transport, sea fishing, other work at sea and the activities of doctors in 

training (Article 1(3)).  

The WTD introduced general definitions of working time, rest periods, night time, night 

worker, shift work and shift worker (Article 2). Limits to various types of working time were 

set individually.
483

 Generally, the limits were determined separately for each type of working 

time, but they had to be calculated together so that the minimum level of protection was the 
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best option available under these various rules. The WTD also contained provisions on 

reference periods (Article 16).
484

 

Finally, the measure introduced a set of derogations – some individual, some collective. The 

derogations could be adopted only if the workers concerned got equivalent periods of 

compensatory rest or, where that was not possible, they were afforded appropriate protection. 

The first derogation was from the personal scope (e.g. managing executives, religious 

workers).
485

 Second, there was a specific derogation from reference periods.
486

 Last, but not 

least, the WTD established a special (and very controversial) derogation from Article 6 

(maximum weekly working time) where a member state had an option not to apply the article 

if it ensured that no worker works more than 48 hours over a seven day period calculated 

based on the six months reference period and there was an individual worker’s agreement to 

perform such work. This, so called ‘individual opt-out’, has been one of the most 

controversial and fought-over aspects of the Directive. Finally, the WTD also envisaged 

mandatory re-examination of the Directive by the Council (on the basis of a Commission 

proposal) concerning the derogations established therein seven years after the implementation 

period was over (until 23 November 2003). 

In sum, the WTD was a very complex measure. This complexity likely facilitated the amount 

of litigation over the years. Early on, the WTD already required re-examination; it reappeared 

on the legislature’s agenda relatively soon after its implementation.  

No Case Issue Description (what the Court said?) 

1. United Kingdom 

v Council
487

 

The WTD objectives Broad interpretation of the legal basis: the health 

and safety legal basis embraces all factors capable 

of affecting health and safety of the worker in his 

working environment.
488

 There is direct link 

between working time and a workers’ health and 

safety.
489

 The Court ruled that the measure is to 

enhance the protection of workers and not to 

protect employers or the exercise of their 

                                                           
484

 To calculate weekly rest the reference period could not exceed 14 days; for maximum weekly working time – 

four months; for the length of night work the reference period had to be defined at the national level but it could 

not include the minimum weekly rest period. 
485

 Member states could derogate on account of the specific characteristics of the activity, particularly in the case 

of managing executives or others with autonomous decision-making powers, family workers and religious 

workers (Article 17(1)(a-c)). The WTD introduced a whole set of situations where it was possible to derogate in 

such a way (Article 17(2.3)) (Directive 93/104/EC (n 3)). 
486

 The derogation from the reference period usually could not result in the reference period exceeding six 

months; member states could set a longer reference period but never exceeding 12 months (Article 17(4)) 

(Directive 93/104/EC (n 3)). 
487

 United Kingdom v Counci (n 20). 
488

 ibid [15]. 
489

 ibid [38]. 



148 

 

economic interests. At the time this was 

considered controversial.
490

 

2. United Kingdom 

v Council 

Sunday rest The Court ruled that the Council had failed to 

explain why Sunday is more closely connected 

with the health and safety of workers than any 

other day and annulled the second sentence of 

Article 5 WTD 1993 which stated that weekly rest 

should, in principle, include Sunday.
491

 At the 

time, however, most member states had special 

rules for Sundays limiting working time. 

3. Simap
492

, 

Bowden
493

 

The scope of the 

WTD 

In 2000, the Court argued in Simap that the scope 

of the WTD must be interpreted broadly
494

 and 

that only specific activities intended to uphold 

public order and security, which are essential for 

the proper functioning of society, are excluded.
495

 

In contrast, in 2001 in Bowden, the Court ruled 

that exclusion of road transport (the activity in 

question) extends to all workers in that sector and 

not just the ones actually driving.
496

 These 

approaches were in conflict with one other. 

4.  Simap On-call time as 

working time 

During the drafting of the WTD nobody had 

considered the relationship between on-call time 

and the concept of working time.
497

 In Simap the 

Court ruled that time spent on call by doctors in 

primary health care teams must be regarded as 

working time, if they were required to be present 

at the health centre.
498

 

5. Simap, Jaeger
499

 Qualification of the 

opt-out 

In Simap the CJEU argued that consent under 

Article 18(1)(b)(i) WTD to the opt-out from the 

maximum weekly working time had to be 

individual.
500

 In Jaeger it added that an opt-out in 

a collective agreement is not sufficient and for the 

opt-out to be available the member state had to 

explicitly adopt this derogation.
501

 The question 
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remained, however, if the member state allowed 

an opt-out, whether workers could agree to that 

via collective agreement or only each 

individually. 

6. Jaeger Compensatory rest Derogations under Article 17 WTD 1993 have to 

be interpreted strictly
502

, and the “equivalent 

compensating rest periods” under Article 17(2) 

and (3) WTD 1993 meant that during such periods 

the worker cannot have any obligations vis-à-vis 

his employer, and that rest periods must follow 

immediately after the working time which they 

are supposed to counteract.
503

 According to the 

CJEU, allocating such periods “at other times” did 

not suffice.
504

 This potentially created difficulties 

at the national level in sectors requiring 24h 

services. 

7. Gómez
505

, 

Schultz-Hoff
506

 

Separation of annual 

leave 

In Gómez the CJEU concluded that a worker must 

be able to take annual leave during a period other 

than maternity leave.
507

 In 2009, the CJEU stated 

in Schultz-Hoff that, concerning workers on duly 

granted sick leave, the right to paid annual leave 

could not be made subject to a condition that the 

worker had actually worked during the leave 

year.
508

 The Court ruled that Article 7(1) WTD 

2003 forbids paid annual leave to be extinguished 

at the end of the leave year or at the end of a 

carry-over period where the worker had been sick 

for the whole leave year and where his incapacity 

for work continued until the end of his 

employment and served as a reason why he could 

not exercise his right to paid annual leave.
509

 

Many member states, however, had limitations in 

cases when two types of leaves overlapped. 

8. Robinson-

Steele
510

 

Rolled-up holiday 

pay 

In Robinson-Steele, the CJEU ruled that payment 

for minimum annual leave in the context of 

Article 7 WTD could not be paid in the form of 

fractional payments staggered over the 

corresponding annual period of work. It had to be 

paid in a form of a separate payment in respect of 

a specific period during which the worker actually 

took leave.
511

 This was potentially controversial, 

since Article 153(5) TFEU excludes pay from the 

aspects that can be regulated on the basis of this 

Article. 

                                                           
502

 ibid [89]. 
503

 ibid [94]. 
504

 ibid [97]. 
505

 Case C-342/01 Marino Gómez [2004] ECLI:EU:C:2004:160. 
506

 Cases C-350/06 and C-520/06 Schultz-Hoff [2009] ECLI:EU:C:2009:18. 
507

 Marino Gómez (n 505) [41]. 
508

 Schultz-Hoff (n 506) [41]. 
509

 ibid [49]. 
510

 Cases C-131/04 and C-257/04 Robinson-Steele an others [2006] ECLI:EU:C:2006:177 
511

 ibid [63]. 



150 

 

  

II. Response to the judgments 

 

The main reaction to the judgments took place at the level of secondary law, which is natural, 

since the case law analysed above was all based on the WTD, on a secondary law measure. 

However, there is an element of the working time regulations rooted in EU primary law and 

also international law.  

 

1. Treaty-making avenue 
 

With the Lisbon Treaty, the Charter came into force, and Article 31(2) of the Charter 

stipulates that every worker has a right to a limit on the maximum working hours, to daily and 

weekly rest periods and to an annual period of paid leave. Thus, there is a primary law 

dimension to the limitation of working time (the right to limitation). This has potential 

consequences for individual opt-outs from the WTD; namely, any opt-out cannot go beyond 

what is allowed by the Charter.  

In addition, there have been decisions from the ECSR on aspects that overlap with those ones 

regulated by the WTD. First, in a decision on Complaint No. 9/2000
512

 the ECSR found that a 

working week of 78 hours for intermediary managers was manifestly excessive and breached 

Article 2§1 of the European Social Charter.
513

 Since member states could derogate from 

working time requirements under WTD concerning managing executives and persons with 

decision-making power (Article 17(1)(a) WTD), it is possible for member states to comply 

with the derogations under WTD but still be in breach of the European Social Charter.  

Second, in a case against France the Committee held that assimilating on-call periods where 

no active work is carried out with rest periods breaches Article 2(1) of the European Social 

Charter.
514

 Here, the Committee’s approach confirms the case law of the Court on the issue of 

on-call time. As we will see, this interpretation of on-call time as working time faced the 

greatest backlash within the legislative avenue of all the legal issues raised by the Court; 
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however, the CJEU never referred to the European Social Charter to support its own 

interpretation. The CJEU, which in contrast to the aftermath of Viking and Laval, could have 

strengthened its own reasoning with arguments from the international realm, did not mention 

these developments in its judgments. Overall, such international aspects, at least in the area of 

social policy, were ignored by both the Court and the lawmakers. 

In sum, while there has not been any direct interaction between the Court and the Treaty-

makers directly affecting the issues raised by the case law, the Charter did introduce the right 

to a limitation of working time and the decisions by the ECSR confirmed the CJEU’s 

approach to the issue of on-call time. In this way, the Treaty-makers set the ‘outer’ or 

‘fundamental rights’ limits to the occasions when opt-outs and derogations from the WTD are 

used. 

 

2. Legislative avenue 

 

In the legislative avenue, so far there have been three attempts to revise the WTD and only the 

first one (where Court’s case law played a very marginal role) has been successful. The 

legislature’s response can be divided into three main parts – three attempts to revise the WTD. 

 

a. The first revision of the WTD 

 

The first revision of the WTD began almost immediately after its adoption because, on the 

day of the Council’s vote, the Commission declared that it reserved the right to issue 

proposals on the activities and sectors excluded from the WTD.
515

 It did so because the 

Council had insisted on broad sectoral exclusions which were not in the original proposal.
516

 

During the first revision, the Court’s case law did not play a very prominent role since, at the 

time, the CJEU had issued only one judgment involving the WTD – United Kingdom v 

Council. At the time the only two issues relevant for this revision, from the perspective of 

assessing Court’s interaction with the legislature, were the objectives of the WTD and Sunday 

rest. 

                                                           
515

 European Parliament Resolution on the Commission's White Paper on sectors and activities excluded from 
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516
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Procedurally the Court’s judgment in United Kingdom v Council was as a reassuring factor 

for the Commission in revising the Directive and justified extending of the scope of the WTD 

given the CJEU’s conclusion that the WTD complies with the principles of proportionality 

and subsidiarity principles. The proposal was issued under Article 137(2) EC (now Article 

154(2) TFEU) and required adoption according to the co-decision procedure under Article 

251 EC. 

Besides suggesting the end of broad sectoral exclusions, the Commission proposed 

codification of the Court’s case law on Sunday rest by deleting Article 5(2) WTD 1993 that 

had established that the “minimum rest period […] shall in principle include Sunday”. The 

European Parliament initially objected and argued that the Commission should propose more 

detailed rules on Sunday rest, because in fact 9 out of 15 member states at the time had 

special regulations related to working time on Sundays.
517

 Later, though, the Parliament gave 

up this request and ended up simply issuing a resolution calling upon the member states and 

social partners to pay attention to the ‘special character of Sunday as a day of rest’.
518

 The 

Court’s case law on the Sunday rest issue was thereby codified. 

Concerning the objectives of the WTD, the Commission did not propose any specific 

amendments. However, despite of the Court’s case law establishing the protection of workers 

as the object of the Directive, the Council stressed during the revision that its “chief concern 

[was] to enable the Member States to implement [WTD] with the flexibility required by the 

specific nature of certain sectors”.
519

 The Commission stressed both aims – the protection of 

the workers and flexibility.
520

 On the other hand, both the European Parliament and ETUC 

emphasised the protection of workers as the sole object of the Directive.
521

 This divergence 
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could be seen as a prelude to a more fundamental disagreement about the objectives of the 

WTD later on. 

Not yet relevant in the context of interaction between the Court and legislature, but 

nevertheless highly important for setting the stage, was the disagreement over the exclusion of 

doctors in training from the scope of the WTD. During the revision procedure there was a 

dispute over whether or not to remove the exception concerning doctors in training.
522

 In 

conciliation the Council and Parliament reached a compromise and the final version of the 

revised WTD prescribed a long transition period for this removal.
523

  

The amendments to the WTD were adopted in June 2000. Shortly after, in October 2000, the 

Court ruled in Simap that on-call time must be calculated as working time. It might have been 

the case that the compromise over including doctors in training within the scope of the WTD 

would not have been possible if the Court’s judgment had been issued earlier. While until the 

derogation expired, the member states were not obliged to limit their on-call hours in 

conformity with the WTD, this sunset clause expanded the obligations of member states and 

aggravated the consequences of the case law that followed for the member states. The health 

sector and the problems member states had in complying with the limits on working time 

were part of the reasoning behind later repeated attempts to amend the WTD.  

Even though at the time of revision the Court had not yet extensively developed its case law 

on WTD, it still played a role in the revision. First, the judgment in United Kingdom v. 

Council served as an enabling and encouraging factor for the Proposal to revise the WTD. 

Second, the legislature codified the CJEU’s annulment of the second sentence of Article 5 

WTD 1993 which included Sunday within the mandatory weekly rest.
524

 Third, the first 

revision revealed how, in spite of the Court’s interpretation of the objectives underlying the 

WTD and the limits established by its legal basis, this did not deter attempts to introduce 

different objectives in the legislative avenue. This first revision is an example of a successful 

interaction where in response to the Court’s case law the legislature codified one aspect 

(Sunday rest) and attempted, but did not manage, to curb another (the objectives). This 

codification, however, was rather peculiar as it did not relate to interpretation but to a finding 
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523
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of invalidity. In such a situation, the legislature - following from Articles 263 and 267 TFEU - 

does not have any other options and the invalidity of the provision already came directly from 

the Court’s judgment. Therefore, the deletion could be seen as a mere formality rather than a 

response.  

 

b. The second (attempted) revision 

 

Before the second, and this time unsuccessful, attempt to revise the WTD, a codified version 

of the Directive was adopted on 4 November 2003 (2003/88/EC – WTD 2003).
525

 The 

codified version did not add anything new content-wise and merely codified the WTD’s 

original version with the amendments from June 2000 already analysed above.
526

 

The famous judgments – Simap, Jaeger, BECTU, Bowden and others – were all issued soon 

after the first revision and, hence, the issues raised by the Court’s judgments - except for 

Sunday rest (that had already been settled), the separation of annual leave and rolled-up 

holiday pay (that became relevant only after Robinson-Steele and Schultz-Hoff issued later) - 

started to trigger requests and suggestions for legislative change.  

The Commission started the revision process of the WTD in 2003. The Commission’s 

communication on the re-examination of the WTD put the consequences of Simap and Jaeger 

(on-call time issue) forward for legislative revision. According to the Commission, this was 

necessary because before on-call time was generally not treated as working time
527

 and at the 

end of the exemption for trainee doctors this interpretation might trigger recourse to the opt-

out.
528

 The Commission also proposed revising the requirement of consent to an individual 

opt-out following Simap.
529

 

Opinions of the social partners on both aspects raised by the Commission were on opposite 

ends of the spectrum. On the one hand, the ETUC responded by strongly objecting to the opt-

out in its entirety
530

 and by rejecting any attempts to avoid counting on-call time as working 
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time.
531

 On the other hand, employers’ organisations – UNICE, CEEP and UEAPME - argued 

that the inactive part of on-call time, despite of the Court’s judgments, should not be 

considered working time.
532

 They were also in favour of keeping the opt-out and allowing 

consent to opt-out to be given by a collective agreement.
533

 Finally, they objected to the 

obligation of compensatory rest.
534

 Already, by this stage the Parliament had expressed 

preferences very similar to those of the ETUC.
535

 

In the second round of consultation, in 2004, the Commission set out four areas for 

amendment: the conditions for applying the individual opt-out from the 48 hour working 

week, the implications of recent CJEU judgments (on-call time), the period used to calculate 

average weekly working time
536

 and clarification of the compensatory rest issue.
537

 The 

Commission also strongly encouraged the social partners to negotiate and to reach a 

compromise on the definition of a third category of time – the inactive part of on-call time
538

, 

thus strongly suggesting the direction in which the negotiations should go.  
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The social partners reacted by expressing largely the same preferences as at the first stage of 

consultation
539

 - opposite opinions on all the key issues. The only question the social partners 

were united on was that starting negotiations between them in this area was not possible. 

On 22 September 2004, the Commission issued the proposal for amending the WTD 2003 

based on, first, its obligation to review the derogations under the directive, second, the need to 

clarify the opt-out
540

, and third, the impact of the case law on the understanding of the concept 

of working time.
541

 For the most part, the proposal could be seen as direct response to the 

various issues raised by the Court’s case law. First, it aimed to add a clear emphasis on 

flexibility for companies and in this way differed from the rationale behind the WTD 

previously established in the Court’s case law.
542

 Such shift in the objectives would be 

questionable in light of the proposed legal basis - Article 137(1)(a) EC (“improvement […] of 

the working environment to protect workers' health and safety”) that did not mention the 

protection of employers’ interests in any way. Second, the Commission proposed that the opt-

out can be agreed upon via collective agreement.
543

 This would have reversed the 

corresponding case law of the Court regarding opt-out conditions. Third, the Commission also 

proposed reversing the effect of the Court’s case law on on-call time by introducing a third 

category of working time – inactive on-call time.
544

 Finally, concerning the issue of 

compensatory rest, the Commission proposed that it should be granted within a reasonable 

time and within a time limit not exceeding 72 hours, instead of immediately as required by the 

case law.
545

 Overall, the proposal openly rejected the case law on numerous issues identified 

above. 
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The Council, in October 2004, reacted positively to the proposal by welcoming it as a step 

towards legal certainty, especially in the light of recent case law concerning on-call duty.
546

 

First, the Council discussed excluding fire brigades and military forces from the scope of the 

Directive. The request was lifted after the Commission explained that, as security and 

surveillance activities, they require a permanent presence and this was compatible with the 

existing directive (24 hours services exception, Article 17(3)(b) WTD 2003).
547

 Notably, the 

Commission’s announcement was not exactly in line with the case law because by that time it 

was clear that the Court will interpret the exceptions “concerning security and surveillance 

activities requiring a permanent presence” strictly (Simap).
548

 

Second, in the light of Simap and Jaeger, the Council reached an agreement on three new 

definitions to be inserted into the WTD – “on-call time”, “inactive part of on-call time” and 

“workplace”.
549

 Third, the majority in the Council agreed that compensatory rest should be 

afforded within 72 hours or a reasonable period (with a maximum of 7 days).
550

 The 

Council’s preferences aligned with the Commission’s proposal and aimed to reverse the 

Court’s case law on the issues of on-call time and compensatory rest. The opt-out was the 

most controversial of the matters discussed
551

 and there was a blocking minority against 

keeping it; however, in the end, it stayed.
552

 

Once the proposal reached the European Parliament, the disagreement on almost all the key 

issues became clear. The Parliament disagreed that the inactive part of on-call time would not 

constitute working time,
553

 proposed ending the individual opt-out altogether
554

 and agreed 

with the Court’s interpretation of compensatory rest and the necessity for it to be 
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immediate.
555

 In relation to the idea to reverse the Court’s case law on on-call time, the 

European Parliament responded:  

“We cannot lightly alter the acquis communautaire and legislate against the case 

law of the [CJEU], which has been repeatedly and supremely well-argued and 

established that on-call duty is working time”.
556

  

Instead, the Parliament wanted a solution that would involve maintaining the existing 

definitions and respecting the CJEU judgments (codification rather than reversal).
557

 Whereas, 

concerning the issue of Sunday rest, the Commission had been the one to invoke the need to 

respect case law, here, the roles were changed based upon whether an institution’s preferences 

coincided with CJEU’s approach and the necessity to respect the Court’s judgments was 

emphasised by the other ‘side’.  

In May 2005, the Commission issued an amended proposal
558

 where it accepted some of the 

Parliament’s amendments but rejected the main ones, including repeal of the individual opt-

out and counting on-call time as working time.
559

 Once the matter returned to the Council in 

2006, this disagreement continued. For example, a Council press release from November 

2006 stated that one of the main objectives of the revision was “to avoid any consequences of 

the [CJEU] case law […] which held that on-call duty […] must be regarded as working 

time”.
560

 When the Council finally reached an agreement in 2008 (with three countries 

abstaining and four opposed), it still included a reversal of the Court’s case law on the same 

issues.
561

 The agreement in the Council was however rejected at the second hearing of the 
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European Parliament which still insisted on keeping on-call time and compensatory rest rules, 

as decided by the Court
562

, and on ending the individual opt-out.
563

  

After March 2009, when the Council decided not to approve all of the European Parliament’s 

amendments, a Conciliation Committee was convened. However, in April 2009 it was 

announced that the conciliation process had failed.
564

  

From the information available it seems that conciliation failed mainly due to disagreements 

over the opt-out and on-call time.
565

 It is remarkable how the attempt to amend the WTD 

narrowed down to only a couple of issues. Overall, this time, the polycentricism of the EU 

legislature proved to be lethal and the case law served as both the key trigger for attempts at 

legislative change and as a very powerful argument against the changes. The Court, in the 

end, held the last word on these issues. 

An interesting parallel pattern was the initiation of infringement procedures by the 

Commission. The Commission initiated some infringement procedures right after the 

implementation period for the original WTD ran out; however, they all concerned delays in 

implementation and not substantive aspects of implementation. During the second, revision 

procedure the Commission stopped initiating infringement procedures altogether, even though 

the Employees’ representatives
566

 and the European Parliament
567

 insisted on action, and it 

was clear that some member states were breaching the WTD.
568

 Overall, the Commission 
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seemed to use its discretion concerning infringement procedures to mitigate the practical 

consequences of the case law while attempting to facilitate legislative response. In 2008, the 

Ombudsman criticised the Commission for failure to act in this regard.
569

  

In sum, the second, and this time failed, revision revealed interesting patterns. The legislative 

process was largely triggered by the Court’s case law (especially, on the on-call issue) which 

at the same time led to a clear polarisation within the legislative process. This revision could 

also be taken as an indicator that facing the case law head-on will not go well if all the main 

actors in the legislative avenue are not on board. The Commission also coordinated its actions 

concerning infringement procedures with the developments (and its preferences) within the 

legislative avenue. This non-initiation of infringement procedures concerning the WTD as 

interpreted by the Court might have facilitated legal uncertainty regarding the status quo.  

In terms of the interaction with the Court, this revision was triggered largely by the Court’s 

case law and stopped due to part of the legislature disagreeing with attempts to reverse or curb 

the case law. It therefore suggests that, at times, case law can contribute to a deadlock in the 

legislative avenue (second approach identified in Chapter I identifying the Court’s ability to 

‘usurp’ the place of the legislature where the latter is incapable of responding), however, this 

must be looked at in the context of the polycentric nature of the EU legislature given that half 

of the actors in the legislative avenue actually liked the case law. 

 

c. Third (attempted) revision of the WTD 

 

The belief that the WTD should be revised remained. In November 2009, Commissioner 

Làszló Andor promised that the Commission would issue a comprehensive legislative 

proposal on the WTD following new social impact assessment.
570

 This (third) revision largely 

focused on the same issues as the second one, but here the issue of the separation of annual 
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leave also came to the fore, since the CJEU had issued judgment in Schultz-Hoff in January 

2009. 

In March 2010, the Commission started the first-phase consultation of the European Social 

partners by issuing a Communication to the European Parliament, the Council, the EESC and 

the Committee of Regions.
571

 It repeated its previous practice of addressing the consultation 

paper not only to the European Social partners but also to EU institutions. This time, instead 

of focusing on issues that went wrong in the previous attempt at revision, the Commission 

aimed to carry out a comprehensive review of the Directive.
572

 The idea seemed to be to avoid 

narrow focus that might have been part of the reason why the previous revision failed. 

Despite of proposing a ‘broad approach’, the Communication focussed again on narrow 

issues in a manner that was very similar to the previous revision attempt. Concerning the issue 

of on-call time, the Commission proposed that a possible way forward would be to calculate 

inactive periods of on-call time as less than 100% working time, proportionate to the level of 

attention required (equivalence system).
573

 In addition, the Commission argued that while 

some (including the CJEU) consider that compensatory rest should be taken immediately, 

greater flexibility would help businesses to organize work.
574

 This flexibility-oriented 

approach seemed, once again, an attempt to shift the underlying objectives of the WTD 

towards greater flexibility for the employers and businesses, even though Article 153 TFEU 

remained the sole proposed legal basis. 

The European Social partners, in response, largely stuck to their previous positions. The 

employers’ side argued for inactive on-call time not to be counted as working time and for 

flexibility concerning when compensatory rest is given.
575

 In addition, UEAPME added that 

there was a need to deal with the Schultz-Hoff case on annual leave and long-term illness 

which has “added new legal uncertainties for employers and new financial burdens especially 

for smaller companies”
576

 (the separation of annual leave issue). The trade unions, in contrast, 
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argued for the opt-out to end, for CJEU case law on on-call time to be codified and for 

compensatory rest, in accordance with CJEU rulings, to follow immediately.
577

  

The Roadmap on revision of the WTD issued by the Commission in October 2010 

demonstrates that the Commission considered four options – maintaining the status quo, 

adopting “soft law” measures, amending the acquis and negotiations by the social partners at 

the cross-sectoral or sectoral level.
578

 The last two were considered as desirable, although the 

latter was fully dependent on the will of the social partners.
579

 In late 2010, the Commission 

announced plans to issue a legislative proposal in 2011.
580

 In December 2010, the 

Commission issued detailed working documents on the WTD (including a Communication to 

the Council, European Parliament, the EESC and the Committee of Regions)
581

 and an impact 

assessment of the WTD 2003.
582

 These documents served as part of the second stage of 

consultation with the social partners,
583

 and the social partners were given until February 2011 

to respond.
584

 The Commission identified two options: a limited review, dealing with only on-

call time and compensatory rest, or a broader review which would take account of other issues 

as well.
585

 It left the choice open.  

In the same Communication, the Commission promised to use the instruments at its disposal 

to correct those situations in which the member states have not complied with the existing 
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WTD.
586

 In this period the Commission started to initiate infringement procedures. In 

September 2011 it announced that it had sent reasoned opinions to Greece and Ireland with a 

request to ensure full compliance with EU rules on limits to working time for doctors in 

public health services.
587

 In November 2011, the Commission requested that Belgium end a 

practice that prevents some workers from taking any annual holidays for over a year.
588

 In 

May 2013, the Commission started infringement proceedings against Italy where “doctors 

working in the Italian public health services [were] formally classified as “managers”, 

without necessarily enjoying managerial prerogatives or autonomy over their own working 

time.”
589

 In September 2013 Commission requested that France respect hospital doctors’ 

rights to limits on working hours and minimum rest periods.
590

 In February 2014 it referred 

Italy to the Court for failing to apply the WTD correctly to doctors in public health services
591

 

and another case was brought against Ireland where the WTD was not being fully applied to 

junior doctors.
592

 Bringing the member states before the Court showed that the Commission 

was starting to treat the CJEU’s case law on on-call time and derogations as enforceable. 

In the light of the failure of the previous revision, on 14 November 2011 the European Social 

partners – ETUC, UEAPME, CEEP and BusinessEurope - sent a letter to Commissioner 

Làszló Andor on the opening of negotiations on working time in accordance with Article 155 

TFEU.
593

 The Commission welcomed the decision.
594

 However, in December 2012, the 

ETUC announced that it was not able to continue with negotiations.
595

 Given the fundamental 
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disagreement between the social partners about the future of the WTD, this was not really a 

surprise.  

In fact, throughout all of the revisions relating to working time, the European social partners – 

employers and employees – have been aware of the fundamental difference in their opinions 

but have still insisted on the need to be extensively consulted.
596

 This created a deadlock with 

the Commission in the middle and both sides of the social partners disagreeing on every 

question and not giving an inch. The European Parliament generally took the side of the 

employees, while the Commission, and to an extent also the Council, leaned more towards the 

employers. Paradoxically, social dialogue in the EU might have led to a further polarization of 

the views of the key actors.  

In February 2013, the Commission stated that it was now considering possible ways 

forward.
597

 On 1 December 2014 it launched an online public consultation on the review of 

the WTD. The consultation was running until 15 March 2015.
598

 In its working programme 

for 2017 the Commission announced that it had not scheduled revision of the WTD and that, 

to avoid another setback, it will instead publish an interpretation to facilitate the 

implementation of the WTD. 

In sum, it is noteworthy that throughout the one successful and two unsuccessful revisions of 

the WTD the preferences of the various actors at the EU stage on all the issues raised by the 

Court’s case law remained relatively stable. It seemed difficult for multiple actors with 

diametrically opposite preferences on many issues to respond to the Court’s case law in any 

way. The only issue on which there was a successful reaction to the Court’s case law is the 

issue of Sunday rest where the European Parliament and workers’ organisations gave in to the 

Court’s case law and it was accordingly codified in the WTD 2000.  

Basically, after the legislature adopted the initial measure and the Court had ruled on how it 

should be interpreted, even though all the actors were united on the need to amend the 

measure, amendment became unrealistic when any of the issues decided by the Court entered 

the discussions in the legislative avenue. Another interesting trend was the tendency to shift 

the responsibility to act to other actors. The European Social partners, even though they had 
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an opportunity to negotiate an agreement on their own, were reluctant to do so for a long time 

and repeatedly required action from the EU legislature.
599

 In contrast, the Commission time 

and again indicated that this question was within the competence of the European Social 

partners.
600

  

The way various actors invoked the rulings of the CJEU and the kind of positions they took 

relative to the judgments illustrates how outcomes in the judicial avenue can be used as 

arguments or stepping blocks in the legislative process and can constitute constraints at the 

same time. The Commission argued that the judgments, especially on on-call time, had 

created legal uncertainty,
601

 even though nothing could probably be clearer than an obligation 

to treat all on-call time as working time. It regarded the Court’s case law as highly 

problematic and, at least initially, did not seem keen on enforcing it. This was in striking 

contrast to its actions in the context of Viking and Laval where the Commission’s preferences 

coincided with those of the Court (at least initially).
602

 Under the option of maintaining the 

status quo, in late 2010 the Commission stated that the Simap and Jaeger judgments should 

be obeyed in full and that the Commission would open infringement proceedings against all 

member states in breach.
603

 While initially the Commission was reluctant to enforce the 

Court’s judgments, at the end of the day it did recognise its obligation to start infringement 

procedures, especially when it became clear that the legislature was incapable of reaching a 

compromise. 

Overall, there was a legislative and direct response to the Court’s case law in the legislative 

avenue; however, it was unsuccessful. This was in part due to the polycentrism of the EU 

legislature and in part because the Court’s case law served as an argument contributing to a 

deadlock. Where the preferences of the institutional actors are not in sync, case law might be 

used by one or the other side to disable a legislative response that aims to either codifying or 

reversing earlier judgments. Overall, the Court has so far held the last word on key issues 

concerning working time such as on-call time, opt-out and compensatory rest. However, this 

is not due to a lack of trying from the legislature, but rather the result of repeated failed 
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attempts to respond. As such, this case study illustrated, in part, a successful interaction (first 

revision) and the third approach to the Court’s role and, in part, an unsuccessful response and 

the second approach to the Court’s interaction with lawmakers whereby the Court acts as final 

arbiter due to its case law triggering policy initiatives but then also leading to a deadlock in 

actual attempts to find a compromise during negotiations. 

 

3. Reaction of the CJEU (judicial avenue) 

 

Since the legislative amendments attempting to reverse or curb the Court’s approach to 

various issues all failed, the Court has been the only actor at the EU level capable of 

delivering outcomes on working time. The Court’s case law, however, has remained largely 

the same on most issues with some, rare, adjustments. With the exception of the issue of 

Sunday rest that is already settled, the Court has had the opportunity over the over the years to 

elaborate on all of the other issues identified in Section II. 

Regarding several issues that came to the fore in the legislative avenue, the Court’s case law 

has not changed.  

Five years after United Kingdom v. Council, the CJEU in BECTU confirmed its approach to 

the underlying objectives of the WTD and emphasised that the objective of improving 

workers’ safety, hygiene and health at work could not be subordinated to purely economic 

considerations and rejected all arguments based on such considerations.
604

 It did not consider 

that flexibility and economic considerations should be taken into account when interpreting 

the WTD.  

In the 2004 Pfeiffer decision, the CJEU dealt with the conditions accompanying the need for 

individual consent to opt-out (the issue of qualification of the opt-out). According to the 

judgment, the worker must have agreed to it freely and with full knowledge of all the facts, 

and he has to have expressively given his consent.
605

 The Court emphasised that these 

conditions were not met where the employment contract merely referred to a collective 

agreement authorising an extension of the maximum weekly working time.
606

 Therefore, the 

Court’s basic approach to this issue has not changed, although it explained further conditions 

that must accompany the opt-out. 
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Some other issues have been slightly modified or developed over time.  

As will be recalled, the Court initially took a broad approach to exclusions from the scope of 

the WTD in Bowden which collided with the decision in Simap where the Court argued that 

the scope of the WTD must be interpreted broadly (and the exceptions, accordingly, 

narrowly)
607

. Since Pfeiffer, the Court has made it clear that the approach in Bowden was a 

‘one-time thing’. In Pfeiffer, in line with the Commission’s submissions before the Court
608

, 

the Court aligned its approach to the WTD with the general approach taken in other areas 

where exceptions are interpreted narrowly, and clarified that Bowden was a special situation 

in a special area (road transport) where there were already special rules regulating working 

time in place.
609

 Since that special, legislative framework did not apply to emergency 

transport, the CJEU ‘returned’ to narrowly interpreting exceptions. 

In its 2005 order in Personalrat
610

, the Court continued its generally inclusive approach 

towards the scope of the WTD from Simap. The Court ruled that the activities carried out by 

the operational crews of a public fire service normally fall within the scope of the WTD. 

Nevertheless, in exceptional circumstances of such gravity and scale that they could endanger 

the functioning of essential services for the protection of the public interest, it would be 

possible to exceed the maximum weekly working time limit (48 hours).
611

 The Court defined 

the outer limits to its inclusive interpretation of the scope of the Directive.  

Concerning the issue of on-call time; in Jaeger
612

, Sergas
613

, BECTU
614

 and other cases , the 

CJEU confirmed its earlier approach in Simap despite the controversy in the legislative 

avenue. In Jaeger, in conflict with the arguments of the intervening member states (Germany, 

Denmark, the Netherlands and the United Kingdom)
615

, the CJEU held that the fact that the 

national legislation ensured that periods during which the person might be called upon to 

perform a professional task did not exceed 49% of the on-call time could not serve as a reason 

for not treating on-call time as working time in its entirety.
616

 Here, in line with its previous 
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case law, the CJEU also stated that an interpretation of on-call time as working time could not 

be called into question by objections based on economic and organizational consequences.
617

 

This was in line with what the Commission argued before the Court. While in Simap the 

Commission had argued that whether on-call time is working time is for the member states to 

determine
618

, in Jaeger it asked the Court to apply its approach in Simap and to find the 

Spanish law incompatible with the WTD.
619

 This change of position aligns with the case law, 

but conflicts with the preferences of the Commission expressed in the legislative avenue 

meaning that, at times, the Commission might be pursuing different objectives and putting 

forward different arguments in different avenues. 

Despite AG Colomer urging the CJEU to anticipate and take into account the will of the 

legislature instead of following its established case law,
620

 in late 2005 the CJEU in Dellas
621

 

actually expanded its approach to the issue of on-call time. The case concerned working time 

spent on-call in a ‘watch’ room by teachers in medico-social establishments and departments 

for maladjusted and handicapped persons.
622

 The CJEU referred to its settled case law that on-

call duty time must constitute working time
623

 and held that the fact that on-call duty included 

some periods of inactivity was irrelevant.
624

 Further, even though the CJEU had stated that the 

WTD did not relate to pay, the Court decided that the method of calculating on-call duty 

under the system of equivalence at issue could impose on the worker an overall working time 

equal to or in excess of 60 hours a week and was in breach of the WTD.
625

 Here again, the 

intervening member states all argued that the WTD does not apply or at least does not prevent 

an equivalence system as established at the national level,
626

 while the Commission argued 

that such time on-call has to be considered working time in its entirety and that there was a 

breach of EU law.
627

 Therefore on-call time was still working time and Commission was still 

pursuing different agenda from that pursued in the legislative avenue. In Federación de 

Servicios Privados the Court extended working time to cover the time necessary to travel  
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between homes and the premises each day when workers do not have a fixed or habitual place 

of work.
628

 

The Court, however, restricted the consequences of its case law in the 2007 decision of Del 

Cerro Alonso
629

 where it ruled that methods of payment could not be harmonized “in the 

present state of Community law” and in compliance with the exception under Article 137(5) 

EC. Therefore, the WTD did not prohibit national law providing different pay for periods of 

on-call duty where work was actually done and where it was not.
630

 This, without reversing 

the principle that on-call time constitutes working time, in fact reverses the consequences of 

counting all on-call time as working time when it comes to pay. Member states retain the right 

to pay differently for inactive periods of on-call time. This shift might indicate the influence 

of the heated discussions taking place within the legislature at the time and the repeated 

(failed) attempts to reverse the Court’s case law on this issue. 

So far, the outcome in Del Cerro Alonso has not been echoed in the legislative avenue (at 

least I could not find any information revealing such influence); however, the contents of the 

implementation guide the Commission is preparing and has pledged to publish in 2017 remain 

to be seen. The shift might be because the preliminary questions referred concerned the Fixed 

Term Work Agreement and because the Court analysed the WTD and how far working time 

rules can be harmonised under Article 137 EC
631

 rather than interpreting the WTD directly.  

On the issue of compensatory rest, in Isère
632

 the CJEU repeated that compensatory rest must 

follow immediately from the working time it is supposed to counteract.
633

 At the same time, 

the Court recognised that it was not inconceivable that, exceptionally, for objective reasons, it 

might not be possible to ensure regular alternation of a period of work and a period of rest as 

required by Article 3 WTD 2003.
634

 Therefore, while the CJEU maintained the general rule 

that compensatory rest must follow immediately after the work period, it considered that there 
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might be exceptions in some situations and mitigated the categorical approach adopted in 

Jaeger.  

The CJEU also dealt with the issue of compensatory rest in Commission v Ireland.
635

 The 

infringement procedure, which alleged breaches of Articles 3, 5, 6, 17(2) and 17(5) WTD 

2003, was the first of its kind in this area. The Commission argued that while Ireland had 

correctly transposed the Directive, it did not comply with it in practice and, hence, had failed 

to fulfil its obligations under the measure.
636

 The Court dismissed the case because the 

Commission failed to prove Ireland’s failure sufficiently.
637

 Nevertheless, this case was an 

interesting development, because the Commission started to use the judicial avenue for the 

actual enforcement (and not just formal implementation precision) of the WTD and Court’s 

own case law on the WTD.  

Other infringement procedures initiated by the Commission have mostly dealt with exclusions 

from the scope of the Directive (or various its aspects) at the national level. There was an 

infringement procedure against Italy on the exclusion of personnel in the Italian National 

Health Service from certain rights under Directive 2003/88/EC
638

, against Spain on the 

exclusion of Forensic doctors
639

 and also on the compatibility of the provisions regulating 

working hours and rest periods of the members of the Spanish Guardia Civil carrying out 

investigative work and Unit Heads.
640

 Overall, since 2012 (and since the first failed attempt to 

revise the WTD) there have been 19 infringement procedures initiated by the Commission 

concerning non-compliance with various aspects of the WTD (and not related merely to 

delays in the implementation).
641

 Although the vast majority have been settled before 

reaching the Court, this shows that the Commission has been relatively active in pursuing 

compliance with the WTD at the national level via this channel. 

In line with the Schultz-Hoff approach to the issue of the separation of annual leave, the CJEU 

in Pereda
642

 on 2 October 2009 - in line with Commission’s arguments
643

 - ruled that Article 
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7(1) WTD 2003 precluded national law from taking away, after a return from sick leave, a 

worker’s right to annual leave in cases where the worker had been sick during the time when 

his annual leave was scheduled.
644

 In KHS
645

, the Court slightly limited its earlier 

jurisprudence, by allowing national provisions or practices which limit the right to annual 

leave by a carry-over period of 15 months on the expiry of which entitlement to paid annual 

leave lapsed.
646

 However, as a disclaimer, the CJEU stated that “any carry-over period must 

be substantially longer than the reference period in respect of which it [was] granted”.
647

 

Interestingly, in this case, the Commission also argued that the national rules were in 

conformity with the WTD.
648

 In Neidel
649

, the Court ruled that a nine month carry-over period 

was not permitted by Article 7(2) WTD 2003.
650

 Once again the Commission’s arguments 

were in line with what the Court decided.
651

 It seems that the Commission’s submissions 

significantly affect the Court’s approach. 

The Court in Anged
652

 confirmed the need for annual leave to be separate from other types of 

leave and that entitlement does not cease to exist even when the paid annual leave coincides 

with the period of unfitness for work.
653

 The Court again ruled in line with the Commission’s 

position before the Court.
654

 Therefore, once again, the basic principle remained intact (that 

annual leave must be separate from other types of leave and must be protected and 

ensured
655

), but some restrictions to this absolute right in the form of carry-over periods have 

been allowed by the Court.  

Moreover, more recently in Maschek
656

 the CJEU further clarified how annual leave interacts 

with other types of leave. In this case the question was whether, in a situation where the 

employee had not reported to work for certain periods of time where and for only part of that 

time he had been on official sick leave, he has a right to an allowance in lieu of paid annual 

leave not taken for such periods at the time of retirement in their entirety or only periods 
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during which he was on official sick leave.
657

 The Court ruled that Mr Maschek had the right 

to an allowance in lieu for the periods he spent on sick leave and had not been capable of 

requesting annual leave. However, for the periods when he was absent from work, but not on 

sick leave he had the right to allowance in lieu only if he was unable to take up annual leave 

due to illness.
658

 Therefore, the member states should ensure annual leave or an allowance in 

lieu for periods where a person is on another type of leave, but not in other situations where 

the person could have in fact taken the annual leave. 

As we saw above, the issue of rolled-up holiday pay was not picked up by the legislature and 

was not considered in the context of the legislative avenue. However, the CJEU continued an 

approach similar to the one taken in Robinson Steele in its judgment in Lock.
659

  

In addition, there seems to be some correlation between the CJEU’s case law on the 

interpretation of working time (in particular, the interpretation of on-call time as working 

time) and the use of the opt-out by the member states. The more worker-friendly and detailed 

the interpretation of the WTD by the CJEU, the more the member states began to use the opt-

out. In 2010, the Commission stated that, while in 2000 the United Kingdom was the only 

member state using the opt-out, 16 member states were now relying upon it and only eleven 

had indicated that they did not allow this option.
660

 This illustrates how, once interpreted, the 

measure – the WTD – itself set the agenda and created initially unforeseen consequences. If 

the opt-out initially aimed to placate the United Kingdom, after the developments in the case 

law it became the key provision under which member states could avoid compliance with 

undesirable jurisprudence. In this regard, the Court’s approach made “it more difficult to 

resolve the conundrum of the opt-out during the […] re-examination”.
661

 Instead of being a 

“temporary shelter”, the opt-out became a “permanent refuge” for the member states.
662

 

In sum, the CJEU generally remained on the same track regarding all the issues despite the 

high level of controversy, signals regarding the doubtful compliance with its case law at the 

national level and the repeated EU level attempts to revise the WTD; however, it did make 

some important concessions concerning those issues that had been most intensively discussed 

and criticised in the legislative avenue. The Court held the last word but when doing so it 
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slightly modified and mitigated it previous approach, seemingly in response to the 

developments in the legislative avenue and the failures to revise the WTD. Notably, in the 

matter of working time the Commission’s position often influenced the Court, or at least the 

Court mostly ruled in line with what the Commission had proposed. Strikingly, concerning 

the issue of on-call time after Simap, the Commission changed its position to be line with 

Court’s while simultaneously advancing changes in the legislative avenue (without success) 

that would reverse the Court’s approach.  

 

III. Summary 

 

Working time offers an incredibly rich story about the relationship between the CJEU and the 

lawmakers that in many ways differs considerably from the aftermath of Viking and Laval. 

The main action took place only in the legislative and judicial avenues, since the Court’s case 

law was based on the interpretation of EU secondary law. Throughout we could detect a 

rather intense interaction between the Court and the legislature, but the repeated attempts 

from the legislature to reverse or at least curb the consequences of the Court’s case law failed 

due to stark polarisation and the inability to compromise in the legislative avenue. 

This case study represents in part a successful (first revision), but in greater part an 

unsuccessful (second and third revision), response to the CJEU’s case law 

(successful/unsuccessful interaction between the Court and the legislature). At the micro 

level, the only successful interaction was the codification of the issue of Sunday rest. 

Regarding all remaining issues the legislature attempted to change, legislative response failed. 

In contrast to the aftermath of Viking and Laval, here the legislature (or rather parts thereof) 

attempted to face the case law head on and reverse it in part of or at least curb its 

consequences. However, such attempts failed and the question remains whether it was 

because of the nature of the amendments (in response to case law) or because the actors 

involved (notably, European Social partners, Commission, European parliament and Council) 

had very different visions of political direction for the law in this area. This case study 

represented one scenario among the patterns identified at the intermediate level – intensive 

and direct (continuous) interaction with a very low success rate for the legislature. 

When assessed in the light of the approaches to the Court’s relationship with the lawmakers, 

there is nothing to report about the interaction between the Court and the Treaty-makers, 

except for the fact that developments in international law and EU primary law (the Charter) 
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did not echo in the other, legislative and judicial, avenues. Concerning the relationship 

between the Court and the legislature, there was a continuous interaction on specific matters; 

for the most part the interaction was unsuccessful on the side of the legislature, making the 

Court the de facto final arbiter in this area so far.  

The Court’s case law served as the trigger for legislative action, as a bargaining chip in the 

legislative avenue and might even have directly contributed to the failure of the legislature to 

adopt any amendments (deadlock), even though it had been based solely on secondary EU 

law. Indeed, it seems that the Court has taken on the role of final arbiter and developed it 

further by adjusting some of the more controversial (as seen by the Commission and the 

Council) aspects of its case law. This attempt at coherence over a longer period or closing of 

the gap by the Court could be seen as a positive development that is attuned to the practical 

difficulties of enforcing case law. Such shifting could, however, lead to greater legal 

uncertainty
663

 when the case law becomes very fragmented.  

Notably, the Court’s approach was in line with the positions expressed by the Commission 

before the Court. In fact, the Commission’s position on the issue of on-call time differed in 

the judicial avenue from that expressed in the legislative avenue. The Court also “softened” 

its case law exactly when the Commission argued that the national law complies with the EU 

law requirements (e.g. in KHS).  

In sum, the Court has turned out to be the only forum capable of delivering outcomes 

concerning the WTD. In that way, the interaction has proceeded on the lines of second and 

third approach, but predominantly second due to the deadlocks in the legislative avenue.  

 

C. Parental leave: intangible interaction 

 

Parental leave, in contrast to e.g. the posting of workers or working time, has not been in the 

limelight and has generally enjoyed a low profile.
664

 This lack of controversy makes parental 

leave an especially important case study for my purposes since it might represent, in a more 

ordinary fashion, how the interaction between the CJEU and the lawmakers takes place.  
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Even more importantly, this case study allows us to explore the interaction based on a ‘special 

type’ of legislative measure that is peculiar to the area of social policy – a framework 

agreement negotiated by the European social partners and implemented in EU law. The 

Parental Leave Agreement (PLA) was the first cross-sectorial measure negotiated by the 

European Social Partners and ‘incorporated’ in the EU acquis. This meant that the content of 

the measure was formulated in closed sessions by actors that were neither elected by popular 

vote nor appointed by the bodies that had been so elected
665

 and do not form part of the EU 

institutional architecture.  

The early history of the regulation of parental leave at the European level is entirely 

legislature-centric. In November 1983 the Commission issued a proposal to regulate parental 

and family leave across the EU.
666

 The proposal was issued on the basis of Article 100 EC.
667

 

At the time there was no suitable ‘social’ legal basis for such a measure and the Commission 

proposed it with an objective to reduce disparities in parental leave described as “great 

enough to affect the functioning of the common market”.
668

 The central aim of the proposal 

was the introduction of parental leave for workers in the public and private sectors, including 

part-time workers
669

 of at least three months
670

 as well as to encourage member states to 

provide allowance, without this being an obligation (Article 6).
671

 The proposal was never 

adopted – it was discussed in the Council on various occasions between 1985 and 1994, but 

the unanimity then required by the proposed legal basis (Article 100 EC) was never 

reached.
672

 

The Treaty of Maastricht triggered the development of an EU legal framework for parental 

leave at the EU level. The adoption of the SPA introduced the possibility for the European 

Social partners to conclude agreements that could then be turned into EU legislation via 

adoption by the Council. In 1994, the Commission initiated the procedure under Article 3 

SPA with an aim to regulate parental leave at the EU level.
673

 Following the second round of 

consultations the UNICE, CEEP and ETUC announced their intention to start the negotiations 
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that resulted in the PLA.
674

 After evaluation by the Commission, the Council adopted the 

agreement on 3 June 1996 by means of Directive 96/34/EC (Parental Leave Directive).
675

 

The PLA is a minimum measure
676

 applicable to all workers who are in an employment 

relationship or have an employment contract.
677

 The Agreement granted the right to non-

transferable parental leave for at least three months
678

, workers had to be protected from 

dismissal due to parental leave and, at the end of the leave, the worker had the right to return 

to the same job.
679

 Finally, clause 4(2) contained a non-regression clause (prohibiting the 

‘use’ of the measure to reduce the existing level of protection in the country regarding 

parental leave). Content-wise, the adopted agreement contained almost the same rights and 

level of protection as the Commission’s failed proposal mentioned above. 

The early history of the parental leave development at the Union level was entirely 

legislature-centric, characterised by the almost non-existent involvement of the Court and 

hence differs from e.g. the posting of workers. Nevertheless, over time, issues surrounding 

parental leave started to find their way to the Court. Therefore, I again start by identifying of 

the legal issues raised by the Court. Second, I consider the reactions in the Treaty-making and 

legislative avenues. Third, I look at the further developments in the adjudication avenue and 

the possible reflections of events taking place in the other avenues therein. Finally, I sum up. 

 

I. The legal issues raised by the CJEU 

 

The CJEU has always been more occupied with cases concerning equal pay and maternity 

leave than cases on parental leave.
680

 The Court issued its first judgment concerning what we 

could now call ‘parental leave’ in 1984, in Hofmann, before the PLA was negotiated. This 

case dealt with leave awarded solely to mothers consisting of two periods: one compulsory 

immediately following the birth, and one optional that had to be used before the child reached 
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the age of six months and during which the mother received an allowance. The latter could be 

seen as ‘parental leave’. The case questioned the legality of the national provisions that 

envisaged allowance for childcare leave (of both kinds) solely for mothers while fathers were 

ineligible. I start my identification of the issues with that case, even though since the adoption 

of the PLA that judgment could not be considered ‘good law’ and has been reversed since the 

adoption of the PLA. I end the identification of the issues raised by the case law with the 

judgment in Busch which was handed down shortly before the talks about the revision of PLA 

started in order to detect the influence of the case law on that legislative process. 

 

 Case Issue What the Court decided? 

1. Hofmann The nature of the right to 

parental leave (equality 

and transferability) 

In Hofmann the CJEU stated that the roles of 

mothers and fathers were different and that EU 

law did not intend to alter them.
681

 The Court took 

a very hands-off and conservative approach to 

female and male roles in bringing up a child.
682

 In 

addition, by ruling that paid leave following a 

period of compulsory statutory protection could 

be reserved solely to mothers because “only the 

mother […] may find herself subject to 

undesirable pressures to return to work 

prematurely”
683

 even when both of the parents 

wished to share the leave, the Court reinforced 

this ‘traditional’ role. 

2. Hofmann
684

 The reach of EU law 

concerning 

maternity/parental leave 

The CJEU stated that Directive 76/207 left the 

member states with a broad discretion to devise 

social measures for the protection of women in 

connection with pregnancy and maternity.
685

 As 

mentioned above, the Court argued that Directive 

76/207 should not affect the division of 

responsibility between parents, as designed by the 

member states.
686

 In this area the discretion left 

for the member states was very wide and the reach 

of EU law very modest. 

3.  UEAMPE v 

Council 

The right to participate in 

the European social 

dialogue negotiations 

In this case, the UEAPME argued that the 

decision-making process leading to the conclusion 

of the framework agreement followed by the 
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directive implementing it had been flawed (since 

it excluded UEAPME) and that the Directive 

implementing it should be annulled or at least 

annulled in so far as it affected small and medium 

size undertakings (SMUs)
687

.This raised the 

question of which organisations constitute 

European social partners ‘eligible’ to participate 

in the European cross-sectoral social dialogue. 

The General Court ruled that UEAPME had not 

succeeded in showing that it was entitled to 

prevent the Council from implementing the 

framework agreement at the Community level.
688

 

Although the General court stressed the 

importance of representativeness
689

, it 

nevertheless ruled that UEAPME was not 

individually concerned by Directive 96/34/EC and 

dismissed the claim.
690

 

4. Gruber
691

 Terminating employment 

to take up parental leave 

According to the Court, Article 119 EC allowed a 

situation whereby the compensation for 

terminating an employment relationship was 

reduced for employees terminating the 

employment relationship due to the lack of 

childcare facilities and in order to take up parental 

leave because such termination was not 

considered an ‘important reason relating to 

working conditions’.
692

 This conclusion meant 

that parents who had to take care of a child and 

who had no alternative but to leave work (and 

who are more likely women than men) suffered in 

comparison with employees terminating 

employment on other, allegedly more important, 

reasons. 

5. Lewen
693

 Acquiring benefits during 

parental leave 

The Court ruled that voluntary payment (a 

Christmas bonus) by an employer did not fall 

within the scope of Clause 2(6) PLA
694

 since the 

bonus “[did] not constitute a right acquired or in 

the process of being acquired by the worker on 

the date on which parental leave started since it 

[was] paid voluntarily after the start of that 

leave”.
695

 Therefore, the bonus could be reduced 

by taking into account periods of parental leave 

but not compulsory maternity leave.
696

 This 
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interpretation was hardly an encouragement to 

take parental leave
697

 and it might have had the 

effect of discouraging workers from taking leave 

since the benefits they would normally rely upon 

as constituting part of their income could not be 

accumulated during parental leave, except where 

they already had been acquired in full beforehand. 

6. Lewen
698

 Suspension of the 

employment contract 

during parental leave 

The CJEU decided that the worker exercising his 

or her right to parental leave that carried with it an 

allowance paid by state was in a special situation 

and could not be assimilated to a man or a woman 

at work, since such leave involved a suspension of 

the contract of employment and respective 

obligations of the employer and the worker.
699

 On 

the other hand, periods of compulsory maternity 

leave had to be assimilated to the periods 

worked.
700

 Therefore, parental leave could imply a 

suspension of the employment contract and could 

freeze the acquisition of any rights that would 

normally have been acquired during the 

employment relationship. This implied that 

parental leave did not need to be counted as 

working time or as part of one’s record of service.  

7. Griesmar
701

 Compensatory advantages 

for women connected 

with childcare 

The CJEU ruled that a national law excluding 

male civil servants - who were able to prove that 

they had assumed the task of bringing up their 

children - from entitlement to service credit 

infringed the principle of equal pay.
702

 The Court 

differentiated between maternity leave, the  

advantages based on which could be legitimately 

reserved for women, and child-rearing, 

advantages based on which could not be 

differentiated based on sex. The judgment seemed 

to suggest that, in contrast to maternity leave, and 

in a situation where many more women than men 

actually bring up children, when it comes to 

parental leave the member states are not allowed 

to award any general advantages solely to women 

without awarding them to men in similar 

situations. 

8. Busch
703

 Complementary character 

of maternity and parental 

leave 

Ms Busch who was on parental leave and 

pregnant wanted to return to work before the end 

of her parental leave as originally intended in 

order to benefit from the more financially 
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beneficial provisions concerning maternity 

leave.
704

 The Court ruled that forbidding her to 

return on the basis of her pregnancy would 

constitute direct discrimination based on sex.
705

 

Essentially, the case raised the issue of how 

maternity and parental leave should relate to one 

another (is there a hierarchy?) and how benefitting 

from one influences the other. 

 

II. Response to the judgments 

There was very little in terms of micro level interaction between the Court and lawmakers 

concerning issues raised by the Court’s case law set out above, in contrast to the interaction 

found at the macro and intermediate levels (Chapter II).  

 

1. Treaty-makers and legislature 

 

As in the other case studies analysed above, there was no direct reaction to the case law in the 

Treaty-making avenue. The only change was the entry into force of the Lisbon Treaty and, 

with it, the Charter. Article 33(2) of the Charter states that to reconcile family and 

professional life everyone has a right to parental leave following the birth or adoption of a 

child.
706

 The Charter as such, and especially after becoming legally binding, afforded the right 

to parental leave a primary law character. Article 33(2) Charter now provides that everyone 

has the right to paid maternity leave and parental leave following the birth or adoption of a 

child.  

Margarita Leon has argued that the alignment in the Charter of the rights to maternity leave 

and to parental leave went some way towards bringing together both provisions and 

underlining their common fundamental rights components.
707

 The Treaty-makers might have 

implied an effort to align the level of protection concerning both types of leave, in contrast to 

the Court’s approach (analysed below) whereby the time spent on maternity leave rights-wise 

equals time spent working with benefits and working experience being continuously acquired, 

while workers on parental leave are less protected as rights are not being acquired while they 
                                                           
704
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are on this leave. The Charter should have had the effect of aligning the protection afforded 

by both types of leave (e.g. the issue of acquiring benefits while on parental leave and 

similar). However, as we will see in the section on developments in the judicial avenue, it did 

not. 

More active interaction was found in the legislative avenue. I have divided the events in the 

legislative avenue into three parts. First, the time leading up to and following the conclusion 

of the first Agreement and its implementation (when most issues raised by Hofmann were 

resolved), second, the period after the Commission started consultations with the European 

Social partners on the reconciliation of work and family life in 2006 which led to the 

conclusion and implementation of the revised framework agreement and, third, the recent 

consultation on the work-life balance package due to be proposed by the Commission in 

spring 2017. 

 

a. The 1996 Framework Agreement 

 

In the time leading up to the parental leave negotiations and the Commission’s consultation, 

there was no mention of the Court’s case law. When the 1996 Agreement was negotiated by 

the European Social partners and when, later on, it became part of EU law by means of the 

Directive 96/34/EC, there was no reference to the Hofmann judgment.  

After the European Social partners signed the agreement neither the Council nor the 

Commission, nor the European Parliament objected to its implementation in the EU social 

acquis. Nevertheless, from the start it seemed that the European Parliament was not 

completely satisfied with the level of protection achieved by the Agreement
708

 and it 

demanded a supplementary (more protective) act to be adopted at the EU level.
709

 

The Agreement, in practice, displaced the Hofmann judgment and set a new EU approach to 

parental leave. It directly affected the old case law by making it largely redundant, since a 

new legal framework was put in place in an area not previously directly regulated at the EU 

level. Indeed, the Hofmann judgment has not been invoked before the Court in cases related 
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to parental leave, but only in judgments focussing on maternity leave and aspects of Directive 

76/207/EEC on the implementation of the principle of equal treatment for men and women 

concerning access to employment, vocational training, promotion, and working conditions. 

The Agreement, first, clearly expanded the reach of EU law to parental leave and ended the 

member states’ rights to reserve such leave to mothers. Second, the Agreement completely 

changed the situation concerning issue on the non-transferability of leave. The Agreement 

gave individual rights to parental leave equally to both men and women (clause 2(1)) and 

added that to promote equal opportunities and equal treatment between men and women the 

right to parental leave should be provided on non-transferable basis, although member states 

were not obliged to do this (clause 2(2)). Further it explicitly referred to the need to encourage 

men to take parental leave in recital 8. This, in sum, clearly meant that parental leave cannot 

be reserved solely to women, as might have been implied by Hofmann. 

Even after the Court started to decide cases based on the PLA, and after the judgments in 

Gruber, Lewen, Busch, and Griesmar were issued, there was still no trace of these judgments 

being considered in the legislative avenue. 

In the following years, the European Parliament repeatedly requested more protective rules 

concerning parental leave.
710

 These calls for action concerning parental leave resulted in a 

Commission is promise before the European Parliament to examine all the factors involved in 

reconciling work and private life, including parental leave and a pledge to launch a dialogue 

with the social partners in 2006.
711

 While the Parliament was concerned and active with 

regard to parental leave as such, it did not touch upon almost any of the issues raised by the 

Court; its focus was elsewhere. 

Concerning the issues raised by the Court the European Parliament indirectly indicated its 

preferences only regarding very few of them, without directly addressing the judgments. In 
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February 2002 in a Report on support for national pension strategies, the European Parliament 

stated that the right to parental leave for male and female workers and leave to take care of 

sick or invalid family members must ensure full pension rights.
712

 The Parliament’s 

preference concerning the right to a pension differed from that of the Court on the issue of 

suspending employment contract rights during parental leave and acquiring rights during this 

period. This was again confirmed in 2006 when, in a Report on the European Social Model 

for the future, the Committee on Employment and Social Affairs argued that women’s 

pension entitlements should not be diminished due to their marital status and interruptions in 

employment due to, for example, parental leave.
713

 In 2003, a Council (EMPL) report to the 

European Council indicated that while the arrangements for leave had been expanded in many 

member states, few countries specifically encouraged men to take up parental leave.
714

 

However, that was the only point I could find. 

The Commission had not been vocal about any of the Agreement’s deficiencies. Instead, in 

1998, the Commission reported on the notifications of implementation received from the 

member states and stated that it would initiate infringement proceedings against states who 

had not notified the Commission.
715

 In this regard, a Report by the European Trade Union 

Institute from 2000 revealed a very varied implementation of the framework agreement: some 

member states excluded some types of workers
716

, some countries excluded children born 

before a certain date
717

, in the case of multiple childbirths leave was either doubled or 

prolonged depending on country
718

, in some countries the leave was transferable but not in 

others
719

, in some countries the employment contract was suspended during the leave but not 

in others,
720

 and so on. The Report suggested that there was extensive work for the 

Commission and judicial bodies.  
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In 2000, the Commission sent a reasoned opinion to Ireland concerning national legislation 

that provided that parental leave was available for children born or adopted after 3 June 

1996.
721

 In December 2002, a Report from the Commission indicated that an infringement 

procedure was pending against Luxembourg and two infringement procedures against United 

Kingdom were in the process of termination.
722

 Overall there were quite few infringement 

procedures against member states regarding the implementation of the directive.
723

 However, 

none of the infringement procedures concerned any of the issues raised by the Court. 

Finally, prior to the revision of the Agreement, the Commission revised its approach to the 

right to participate in the European Social dialogue in light of the Court’s judgment in 

UEAPME v Council - where UEAPME had challenged the validity of the Directive given its 

exclusion from the negotiations. The Commission included UEAPME on the list of European 

Social partners that must be consulted under what is now Article 154 TFEU. However, there 

were no specific changes to accommodate the General court’s conclusions. Instead, the 

general criteria elaborated in Commission’s Communication from 1993 remained 

applicable.
724

 

In sum, while there were no direct discussions of the case law in the legislative avenue during 

this period, by adopting the Agreement, the European Social partners and EU legislature 

changed the legal framework established by the Court prior to the Agreement and, as we will 

see below, changed the status quo in this area including the approach of the Court. I did not 

find any discussion of the Court’s case law in this period except for the inclusion of 

UEAMPE in the list of the cross-sectorial European Social partners which was done by the 

Commission in direct reaction to the case law. 
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b. The revision of the Agreement 

 

The Commission launched consultations on the reconciliation of work and family life in 

2006.
725

 During the first stage of the consultation, UEAPME was against further legislation, 

changes in the existing rules, or “excessive leave preventing [an] individual from 

reintegrating into [the] labour market.”
726

 The ETUC, in contrast, was in favour of a more 

protective approach. It argued that an effort should be made to standardize the length of 

parental leave and payment during leave and that ways should be found to encourage men to 

take parental leave.
727

 Finally, the ETUC argued that the leave facilities were insufficiently 

addressed in the current agreement.
728

 

During the second stage of the consultation in 2007
729

, the Commission inquired whether the 

European Social partners would be ready to negotiate on reviewing the current provisions on 

parental leave.
730

 BusinessEurope argued that the priority should not be to revise the EU 

legislative framework
731

 and that work to implement the Parental Leave Directive, should be 

undertaken by the European Social partners themselves as opposed to the EU institutions.
732

 

UEAPME reinstated its previous position.
733

 

In February 2008, the European Social partners – ETUC, BusinessEurope, CEEP and 

UEAPME – issued a Progress report on reconciliation of professional, private and family 

life.
734

 They declared that there was evidence that parental leave arrangements were not being 
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fully utilised.
735

 The European Social partners agreed that measures should be taken in order 

to support workers returning from leave and to prevent negative effects on their career and 

agreed to take joint action on this matter.
736

 By July 2008, BusinessEurope changed its 

position completely and announced that the European Social partners were ready to enter into 

negotiations on parental leave with the aim of revising the directive of the European social 

partners from 1994.
737

 It has been suggested that this change in preferences came about due to 

BusinessEurope’s realisation and fear that, in case the agreement was not revised, the 

Commission would continue with a ‘more protective’ proposal.
738

 

Before the negotiations officially started, both the European Parliament and the Commission 

announced their respective wish-lists for the future agreement. The Parliament did not 

propose anything that would affect any of the issues raised by the case law.
739

 The 

Commission, on the other hand
740

, included a suggestion that parental leave should constitute 

a period of employment.
741

 Later when the negotiations were already on-going the Parliament 

also argued that parental leave should be recognised as working time.
742

 This, if adopted, 

would have affected the issues of the suspension of the employment contract and the 

acquisition of benefits during parental leave. Here, the Parliament’s preferences coincided 

with the Commission’s. 

Negotiations started on 17 September 2008 and concluded on 23 March 2009 after six months 

and seven rounds. On 18 June 2009 the Secretaries-General of BusinessEurope, UEAPME, 
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CEEP and ETUC signed the revised Agreement on behalf of their organisations and requested 

the Commission to submit the Agreement to the Council for implementation in the EU 

acquis.
743

 

The revised Agreement increased the length of leave from three to four months, made it partly 

non-transferable,
744

 strived to recognise increasingly diverse family structures and to promote 

an equal sharing of family responsibilities between men and women.
745

 Therefore it affected 

the issue of non-transferability by introducing a certain period that could not be transferred 

from one parent to the other (one month). 

On 30 July 2009 the Commission issued a proposal for implementing the Revised Agreement 

at the Union level.
746

 Its explanatory memorandum indicated that it had also been in favour of 

making an allowance for parental leave mandatory, an amendment that was not adopted by 

the European Social partners.
747

 It seemed that the European Social dialogue concerning these 

two issues reached a lower common denominator than the one that would have been proposed 

by the Commission. Of course it is unclear whether such a more protective proposal would 

have been adopted by the legislature, but Manfred Weiss’ assessment that the parties to the 

social dialogue normally only reach an agreement if at least one of them fears that the EU 

legislature might enact something worse
748

 seems convincing.  

The proposed legal bases for implementing the Revised Agreement were Articles 137(1)(c) 

and 141 EC and the principle of equal treatment (Articles 2,3 and 13 EC).
749

 The preamble of 

the Revised Agreement also referred to the Charter (Articles 23 and 33).
750

 Despite the 

judgment in Lewen and the issues of the suspension of the employment contract and taking 
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into account the time spent on parental leave when calculating pension entitlement, these 

issues did not trigger any changes or amendments.  

The Commission’s proposal was considered in the Council (EMPL) on 30 November, on 

1 December 2009 the Council reached a political agreement
751

 and on 8 March 2010 Directive 

2010/18/EU implementing the Revised Agreement and repealing Directive 96/34/EC was 

adopted.
752

 The Revised Parental Leave Directive had to be transposed in the Member States 

by 8 March 2012. 

In the meantime, the Commission continued to monitor the implementation of the original 

Agreement and to initiate infringement procedures. For example, in 2009, the Commission 

issued a reasoned opinion to Hungary because unpaid parental leave was only available after 

the end of maternity leave, national law did not protect workers against dismissal when they 

applied for parental leave and workers did not have the right to return to the same or 

equivalent job.
753

 In March 2010, the Commission sent a reasoned opinion to Estonia for 

incorrect implementation of the Parental Leave Directive (PLD).
754

 One aspect of the 

infringement proceedings was that the Estonian law was considered ambiguous as to whether 

it granted an entitlement to leave to both the mother and the father, as required by the 

Directive.
755

  

The disappointment of the European Parliament over the weak protection for parental leave 

continued with the Revised Agreement. In June 2010, the Parliament argued that not counting 

periods of maternity and parental leave towards aggregate working times was discriminatory 

and placed women in a worse position on the labour market.
756

 In December 2012 in a Report 

on eliminating gender stereotypes in the EU, the Parliament called on the Commission and the 

member states to provide flexible working opportunities and suitable forms of parental leave 
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for both men and women.
757

 Corresponding changes/amendments to the agreement would 

have had an impact on the Court’s case law regarding the suspension of the employment 

contract, the acquisition of benefits during leave and the rebalancing of the role of women and 

men because the Court would have to apply different, new rules. However, these calls by the 

Parliament were not taken up by the Commission, the Council or the Social partners.  

In sum, this revision affected only one issue initially raised by the case law – the non-

transferability of leave, by introducing one month that cannot be transferred on mandatory 

basis which could be considered as a development of the case law. Otherwise, there was no 

legislative response, despite the European Parliament and the Commission having requested 

amendments to the PLD with regard to other issues raised by the case law. These requests 

were not taken on board by the social partners. This suggests that the European social partners 

might be less attuned to the developments in the case law and less affected by the key 

problems revealed there than the EU institutions.  

 

c. Work-life balance package and parental leave 
 

In 2015, the Commission started the first stage of consultation on matters of work-life 

balance, part of which includes the idea to revise the legal framework on parental leave.
758

 

This idea has now developed into a plan to revise the PLD, possibly even without negotiations 

by the European Social partners.
759

 

In the first stage of the consultation the Commission listed among the concerns regarding the 

PLD the lack of provisions entitling workers to take parental leave on a piecemeal or part-

time basis, the need for greater flexibility, the need for a higher maximum age of the child for 

taking parental leave and the lack of mandatory remuneration during the period of leave.
760

  

In the second stage of the consultation, the Commission emphasised that the trade unions 

have indicated their willingness to enter negotiations on all forms of leave and did not object 

to the Commission proposing a revision of the Directive; however, BusinessEurope expressed 
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strong reservations about re-opening negotiations on the directive and stressed that the 

Commission should respect the autonomy of the social partners in this area.
761

 

When considering possible directions for legislative action on parental leave, the Commission 

considered the flexibility of taking the leave (full-time, part-time, in one or more blocks, as 

well as the age threshold for the child), the level of allowance payable and the duration of 

payment, the length of the non-transferable period and the overall length of leave.
762

  

So far, the working documents indicate that the proposal could affect the non-transferability 

of leave and the reach of EU law concerning parental leave by introducing more detailed rules 

at the EU level concerning inter alia allowances.
763

 Other matters concerned would not 

directly affect the issues raised by the case law; however, this might change when the 

Commission comes up with a more concrete proposal.  

In sum, at the level of secondary law, there has not been much interaction between the Court 

and the legislature at the micro level. While, as we saw above in Chapter II, there was 

intermediate level interaction and the legislature successfully amended the same provision 

(clause 2) that had been previously interpreted by the Court it did not happen in direct 

response to the case law. At the same time, the adoption of the initial Agreement inevitably 

affected the direction of the Court’s case law making the approach taken in Hofmann 

redundant so far as it could have related to parental leave. The revision of the Agreement 

affected only non-transferability by introducing a mandatory one month period that cannot be 

transferred from one parent to the other, even though this was again not in direct response to 

the case law.  

At the same time a whole range of proposals from the European Parliament and the 

Commission, if taken up by the European Social partners, would have affected the case law. 

In this way, one cannot say that there was lack of reaction, rather, there was a lack of reaction 

by the European Social partners. In contrast, at the level of primary law the Charter brought 

some adjustments concerning parental leave that might lead to a different approach by the 

Court to the acquisition of rights while on parental leave and to the issue of the traditional role 

of women. 
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2. Judicial avenue 

 

Here I analyse the case law that followed the judgment in Busch
764

 issued on 27 Feb 2003. 

Overall, the Court has developed its case law on almost all the issues identified above: the 

nature of the right to parental leave, the acquisition of benefits during parental leave, 

suspension of the employment contract, compensatory advantages for women and the 

complementary character of parental and maternity leave. The exceptions are the reach of EU 

law, the conditions for terminating employment to care for a child and the right to participate 

in the European social dialogue. Overall, the Court’s case law did not significantly shift and 

there was almost no detectable influence from lawmaking avenues. 

First, concerning the nature of the right to parental leave, its individuality was first challenged 

in Roca Álvarez.
765

 There, the father’s request for parental leave had been denied because the 

mother of the child was self-employed and the mother’s employment in Spain was a 

precondition for fathers to be able to take parental leave.
766

 Even though the national court 

considered that the PLD applied
767

, the Court instead found a breach on the basis of the 

principle of equal treatment (Articles 2 and 5 of Directive 76/207/EEC).
768

 Even though the 

Court stated that, in the absence of a special request to rule under the PLD, there is no need to 

interpret the PLD
769

, this judgment indirectly strengthened the individuality of parental leave.  

In Chatzi
770

, however, the CJEU ruled that the right to parental leave is an individual right but 

not individual with regard to each child. The Court ruled that the right to parental leave is 

conferred on (each) parent rather than on each child
771

 and that the PLD does not require 

entitlement to a number of periods of parental leave equal to the number of children born 

(twins in this case).
772

 However, on the basis of the principle of equal treatment the Court 

added that the member states have to ensure that the regime for parental leave takes due 

account of the particular needs of parents with twins.
773

 Both of the cases reveal the power of 

the principle of equality as regards parental leave rather than the strength of the PLD. 
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Finally, in Maïstrellis
774

 a judge sought paid parental leave of nine months for the purpose of 

bringing up his child.
775

 His application for leave was rejected on the ground that the leave 

applied for is only granted to a mother exercising the profession of judge
776

 and his request to 

re-evaluate the situation was rejected because his wife was not in employment.
777

 The CJEU 

ruled that each of the child’s parents is entitled, individually, to parental leave for at least 

three months (one of the minimum requirements of the PLA).
778

 Parents cannot be denied the 

right to parental leave, inter alia, because of the employment status of his or her spouse.
779

 

The Court also referred to the Charter in its reasoning and how it provides the right to parental 

leave for everyone.
780

 This judgment further strengthened the individuality of parental leave 

and could be seen as an approach intended to facilitate men taking parental leave – a matter 

heavily discussed in the legislative avenue. The development of this issue also reveals how 

things have changed since Hofmann and how the adoption of the PLA has changed the legal 

environment in this area. 

Second, concerning the suspension of the acquisition of benefits during parental leave, in 

Gewerkschaftsbund
781

 the applicant argued that parental leave taken by workers in an 

employment relationship must be taken into account when calculating the termination 

payment just like military leave was taken into account.
782

 The CJEU disagreed and ruled that 

the differentiation was justified because parental and military leave have different purposes
783

 

and that the national legislation was in conformity with the requirements of EU law.
784

 The 

Commission had argued for a different solution. It rejected the suitability of using the same 

approach as in Gruber by analogy (the issue of terminating employment to take up leave) and 

argued that there was indirect discrimination.
785

 The Court, instead, stuck strictly to its past 

(conservative) case law and did not follow the Commission’s arguments. 

In Kiiski, the Court seemed to depart from its rather categorical approach to this question by 

ruling that the employment relationship between the worker and his employer was maintained 
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during the period of parental leave and, as a result, Ms Kiiski maintained the status of worker 

during parental leave.
786

 In this case the Court followed the Commission’s line of 

argumentation.
787

 However, soon thereafter the Court clarified that maintaining the 

employment relationship during the leave did not mean any benefits for the worker. In Gómez 

Limón
788

, the Court found that clause 2(8) of the Agreement does not impose any obligation 

on the member states to ensure that employees continue to receive social security benefits 

during parental leave
789

 and an employee taking parental leave and so only working part-time, 

could acquire entitlement to an invalidity pension only according to the time actually worked 

and the salary actually received.
 790

 

On a more worker-friendly note, in 2009 in Meerts
791

 the CJEU decided that the ‘[r]ights 

acquired or in the process of being acquired’ referred to in Clause 2(6) Agreement
792

 had to 

be given an autonomous and uniform interpretation throughout the EU.
793

 The CJEU did not 

accept the argument from Belgium that there would be discrimination if two workers 

employed on a full-time basis, one on part-time parental leave and the other working full-

time, were entitled in the event of dismissal to receive equivalent compensation, since two 

different situations would be treated in the same way.
794

 Instead the Court argued that the two 

workers, albeit working different hours whilst one was on parental leave, could be 

compared.
795

 The Court ruled that the rights at the time of dismissal had to remain as if the 

worker was not on parental leave.
796

 The novel aspect was the comparability of a full-time 

worker with a part-time worker on parental leave. However, it is somewhat illusory because 

what the Court de facto did was maintain the worker’s rights as if the parental leave had never 

been taken instead of accommodating parental leave as part of and equal to full time work. 

But, at least, taking parental leave did not place a worker in a worse situation in the case of 
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dismissal. Similarly, in Lyreco
797

, and again in Tirols
798

, the Court confirmed that a worker 

cannot be worse off because of parental leave
799

. 

Third, in Kiiski
800

 the Court confirmed its approach to the relationship between parental and 

maternity leave by ruling that a period of leave guaranteed by the EU law could not affect the 

right to take another period of leave guaranteed by that law.
801

 Similar confirmation can be 

found in Commission v Luxembourg
802

 where the Court took an analogous approach to the 

relationship between parental leave and annual leave.
803

 In Sarkatzis Herrero
804

 the Court 

developed this line of case law further considering that the PLD was not applicable where the 

applicant was on maternity instead of parental leave at the time of appointment, independent 

of the current status of applicant’s leave.
805

 In the 2014 decision in Terveys
806

, the CJEU ruled 

that conditions in national law requiring an employee to choose to remain on parental leave, 

which is less well-paid, when she would have a right to start on maternity leave breached EU 

law.
807

  

In Leone
808

 the Court touched upon the issue of the compensatory advantages for women 

connected with childcare. The CJEU evaluated the compatibility with EU law of a service 

credit that benefited civil servants of both sexes provided that they had a career break of at 

least two consecutive months in order to care for their children.
809

 The Court stated that the 

criterion used led to a situation where many more women than men received the service 

credit.
810

 The Court ruled that Article 141 EC (now Article 157 TFEU) must be interpreted as 

meaning that a service credit scheme for pension purposes, such as the one at issue in the 

main proceedings, gave rise to indirect discrimination in terms of pay between female and 

male workers, contrary to the article, unless it could be justified by objective factors unrelated 
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to any discrimination on grounds of sex.
811

 Instead of recognising that women should get 

some compensatory advantages as the over-represented sex when it comes to actually taking 

parental leave, and that these additional advantages might be well-grounded in order to 

facilitate more men taking parental leave, the Court considered the service credit to be 

indirectly discriminatory towards men. 

Concerning the issue of traditional role of women the Court has been harshly criticised for 

“falling behind the cautious steps being taken by [EU] legislature”
812

 and emphasising the 

weaknesses of the Agreement rather than highlighting its potential importance.
813

 According 

to Eugenia Caracciolo di Torella, while the Court claims to be promoting equality, it 

completely fails to do so.
814

 In light of this argument, the judgment in Leone seems 

problematic as the Court rejected a measure which could potentially have encouraged fathers 

to interrupt their careers.  

Finally, of interest in light of the more recent proposals in the legislative avenue (the work-

life balance package), is the judgment in Rodríguez Sánchez.
815

 While the legislature is 

considering how to facilitate the creation and introduction of flexible working arrangements 

for working parents, the CJEU in 2016 considered a case where Mrs Rodríguez Sánchez - at 

the end of her leave - requested a reduction in her hours of shift work and a change in her 

work pattern to fixed morning shifts because she was taking care of her child following her 

return from parental leave.
816

 The national court asked the CJEU whether the revised 

Agreement could apply to that situation and whether the refusal by the employer could 

constitute a reduction in the general level of protection of workers, which is prohibited by 

Clause 8(2) of the Agreement.
817

 The Court, however, considered that when the worker made 

the request to the employer she had been on maternity leave rather than on parental leave, 

even though under Spanish law the leave taken by Mrs Rodríguez Sánchez is regarded as 

parental leave within the meaning of clause 2 of the framework agreement.
818

 The CJEU ruled 

accordingly that the situation fell outside the scope of the Revised Agreement
819

 and, notably, 
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that the applicant’s situation was not protected by EU law at all, a situation the Commission 

proposes to regulate in the future. 

In sum, the Court did develop its case law on the key issues it had previously raised. Its 

approach largely followed in the footsteps of its earlier case law and was not affected by the 

developments in the legislative avenue. While both Viking and Laval and the working time 

case studies contained attempts (some successful, some unsuccessful) by the legislature to 

reverse or at least curb the consequences of the case law, here the interaction was less intense. 

This was reflected in the judicial avenue where the Court was under no extra pressure to 

change/adjust its case law and did not do so. Nevertheless, the subject matter dealt with by 

each avenue has gradually started to overlap and it might be that a more conscious and 

explicit relationship between the Court and the legislature will develop in the future. 

 

III. Summary  

 

The story of parental leave represented another pattern of the interaction between the Court 

and the legislature. While there was some overlap between the matters dealt with in the 

Treaty-making, legislative and judicial avenues, the interaction here could be described as 

peaceful coexistence between the Court and the lawmakers with each playing their separate 

roles. However, I would argue that rather than belonging to the first approach identified in 

Chapter I, this case study still belongs to the third – the continuous interaction between Court 

and the legislature with each playing complementary roles. While there were no conflicts or 

clashes between the Court and the legislature and no direct attempts to explicitly reverse or 

curb the consequences of the case law (at least not yet), there were some proposed 

amendments by the actors within the legislative avenue and there were also signs of potential 

changes to the current status quo in the case law e.g. concerning flexible working 

arrangements for parents on parental leave or returning to work thereafter, the acquisition of 

benefits during leave and the suspension of the employment contract.  

Similarly, at the level of primary law, the Charter marked interesting development when it 

comes to parental leave. It seemed, almost by accident, that it had the potential to affect the 

Court’s case law on the role of women, the reach of EU law concerning maternity and 

parental leave and on the nature of the right to parental leave. By relying, in part, on the 

Charter, the Court has developed a robust line of case law on the individuality of parental 
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leave and on equality rights when on leave. In this case, the changes at the level of primary 

law are reflected in the Court’s case law. 

The relative detachment of the judicial and legislative avenues during this case study, in 

contrast to the two case studies analysed above, might - in part - be due to the PLD being the 

work of the European Social partners rather than the ‘traditional’ EU legislature. The matters 

discussed by the EU institutions like the European Parliament and the Commission 

(overlapping with some matters raised in the case law) did not penetrate the European Social 

dialogue process and did not find their way to the framework agreement. It might be that the 

European Social dialogue allows the actual content of the agreement that becomes part of EU 

acquis to be more ‘detached’ from the Court’s influence.  

A different direction, and one much more oriented towards greater interaction, could lie ahead 

if the Commission decides to amend the PLD with or without negotiations by the European 

Social partners. This would also raise questions about how to protect their autonomy and the 

autonomy of the negotiated agreements, but this is beyond the analysis here. 

 

D. The aftermath of Mangold: one-sided activity by the Court 

 

At first sight, the Mangold
820

 judgment and its aftermath seems like a case study that fits in 

the same box as Viking and Laval: a highly controversial judgment, criticised by many.
821

 

However, the aftermath of Mangold - the last of my case studies - represents a completely 

different pattern in terms of the Court’s interaction with the lawmakers, as already identified 

in Chapter II.  

Rather than exploring in depth a situation where there has been intermediate level interaction 

between the Court and the lawmakers, this case study represents a situation where the Treaty-

makers (maybe in part triggered by the judicial developments based on the equality principle, 

the “success” of the prohibition of discrimination based on sex and the implementation of the 
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equal pay principle) introduced a legal basis for the EU legislature to adopt measures to 

combat discrimination on other grounds.  

After the legislature adopted the Employment Equality Directive, a secondary law measure, 

the Court nevertheless proceeded to develop its case law largely based on a general principle 

of EU law – the principle of equality prohibiting discrimination based on age. As we saw 

above, there have been many judgments surrounding this directive, but no attempts, not even 

failed, to amend the measure. Instead of interaction at the level of secondary law, there has 

been non-interaction and one-sided activity from the Court. This case study therefore explores 

a fairly common scenario (1/4 of all measures) identified in Chapter II, as an alternative 

pattern for how the Court’s relationship with the lawmakers unfolds.  

Because of the amount of discussion surrounding Mangold and the amount of backlash at the 

national level from certain member states (e.g., the (in)famous “Stop the European 

Court!”
822

), and more recently, from certain national courts that have refused to comply with 

preliminary rulings in this area
823

, this case is a bit of a conundrum due to the lack of echo in 

the legislative circles at the EU level. This case study, therefore, tries to identify the reasons 

behind the lack of any follow-up in the lawmaking avenues. I have structured this case study 

slightly differently from the others. I still start with identifying the legal issues raised by the 

case law (judgment in Mangold). Second, I explore closer the contextual meaning of the route 

taken by the Court in Mangold which follows from its reliance on the general principle. Third, 

I look at what, from the events taking place in the Treaty-making and legislative avenues, 

might have been related to the situation created by Mangold. Fourth, I look at the case law 

following Mangold, but only to the extent that it reveals developments that could help in 

understanding the lack of follow-up by the lawmakers, especially assessing the positions 

taken by the member states (who after all also participate in the legislative and Treaty-making 

avenues) to find out whether any conflict took place there. 

I start with the judgment in Mangold; however, first it is relevant to note how age 

discrimination entered the realm of EU law. After being detached from the prohibition of 
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discrimination based on sex,
824

 age discrimination became a separate matter in the 1990s 

when, building upon the EU experience in dealing with discrimination based on sex, 

consensus began to emerge to tackle discrimination at the EU level on additional grounds.
825

 

At Amsterdam (1997), driven by civil society organisations and the European Parliament, 

debate surrounding the expansion of protection from discrimination resulted in the inclusion 

of Article 13 in the EC Treaty. This new Article empowered the EU to act to counter 

discrimination on a whole new range of grounds - racial or ethnic origin, religion or belief, 

age, disability and sexual orientation.
826

 At Nice, the Treaty-makers added a second part to 

the provision, allowing the Council to adopt incentive measures by using what today is the 

ordinary legislative procedure; this involves the European Parliament as the co-legislator. In 

contrast, for measures adopted under the first part of Article 13 EC (including the 

Employment Equality Directive) the Parliament only has to be consulted and the Council has 

to vote by unanimity. 

The question as to why the Treaty-makers decided to introduce this legal basis and then to 

expand it and whether this was in any way related to the Court’s extensive case law on gender 

equality matters remains unclear. However, in a way, introducing a legal basis fits the general 

trend of expanding the legislative competence on social matters without introducing any new, 

direct rights for individuals, and could be seen as part of the shift in responsibility and action 

to the level of secondary law. Be it as it may, it does illustrate the Treaty-makers’ preferred 

way forward as identified across the area of social policy at the level of primary law – 

expanding the room for action of the EU legislature. 

Since Article 13 EC was only a legal basis article
827

, there was a need to adopt measures 

before discrimination on these grounds could be combatted. On 27 November 2000, the 

legislature adopted Directive 2000/78/EC establishing a general framework for equal 

treatment in employment and occupation (Employment Equality Directive).
828

 This Directive 

introduced a prohibition on discrimination on the basis of religion or belief, disability, age and 
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sexual orientation in employment and occupation.
829 

The definition of discrimination found in 

the measure was taken from the Court’s case law on discrimination based on sex: direct 

discrimination occurs when different rules are applied to comparable situations and when the 

same rules apply to different situations; indirect discrimination occurs when apparently 

neutral provisions, criteria or procedures place a person or group of persons at a disadvantage 

when they attempt to gain access to employment or occupation.
830

 Therefore, it does seem to 

have been inspired to a significant extent by the Court’s case law, suggesting - so far - that the 

shift to the level of secondary law has been “successful”. 

This case study represents a situation where the Court has, without doubt, held the “last 

word” on all the issues raised by the judgment and, moreover, without any resistance from the 

lawmakers. In that way, it seems to represent the first approach to the Court’s relationship 

with the lawmakers, where Court “has its own problems” and the legislature is unaffected – 

there is no interaction whatsoever, at least for now. It also reveals a no reaction, no response 

scenario in the form it most commonly takes place in the area of social policy as identified in 

Chapter II – “one-sided” activity from the CJEU. 

 

I. Legal issues raised by judgments 

 

The situation under review by the national court in Mangold was as follows. Mr Mangold (56 

years old at the time) had concluded a fixed-term employment contract with Mr Helm (both 

private parties) for a full-time position.
831

 German law, with the intention of making it easier 

to conclude fixed-term contracts with older workers, set out the possibility of concluding such 

contracts with older workers from the age of 60, later reduced to 52. This latter version was 

referred to by the parties when they concluded the contract. Both parties agreed that this 

statutory provision was applicable and served as the reason why the contract was concluded 

for a fixed term.
832

 Mr Mangold brought a claim before the national court arguing that such 

national law, inasmuch as it limited the term of his contract, was incompatible with the 
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Framework Agreement on fixed-term work
833

 (FTWA) and with Directive Employment 

Equality Directive.
834

 The CJEU found this national legislation was in breach of EU law.
835

 

The main issues raised by the Mangold judgment were the following: 

 

No. Issue What the Court decided? 

1. Recognition of the 

general principle of 

non-discrimination 

based on age 

While Directive 2000/78/EC introduced the prohibition on 

discrimination based on age
836

, at the time Mangold was decided the 

deadline for transposition had not yet expired. The CJEU 

nevertheless ruled that the national legislation breached EU law. It 

did so by referring to a general principle of non-discrimination based 

on age which must be regarded as a general principle of Community 

law.
837

 Such a general principle had not been recognised by the Court 

before. 

2. Justification of age 

discrimination 

The CJEU accepted that vocational integration of unemployed older 

workers, in so far as they encountered considerable difficulties in 

finding work, was in principle a legitimate aim.
838

 However, the 

CJEU found the restriction created by German law was not 

appropriate and necessary as it led to a situation in which all workers 

who had reached the age of 52, without distinction
839

, might lawfully 

be offered fixed-term contracts of employment which could be 

renewed an indefinite number of times.
840

 Hence, the Court accepted 

that the promotion of employment for older workers was a criterion 

generally capable of justifying discrimination. 

3. Horizontal direct effect 

of general principles 

and setting aside of 

national measures in 

horizontal situations 

The Court continued by stating that, where the national rules fell 

within the scope of Community law (the case  national law was a 

measure implementing Directive 1999/70 (but not Directive 

2000/78!))
841

, observance of a general principle could not be 

conditional upon the expiry of the transposition period of (another) 

Directive.
842

 It was the responsibility of the national court to ensure 

the full effectiveness of the general principle and to set aside any 

provision of national law conflicting with Union law, even where the 

period for transposition of the directive had not yet expired.
843

 The 

Court based this finding on the general principle which was applied 

between two private parties suggesting that it has horizontal direct 

effect. 

4. The scope of the Recital 14 of the Employment Equality Directive states that the 
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Employment Equality 

Directive 

Directive is without prejudice to national provisions laying down 

retirement ages.
844

 Nevertheless, the Court did not consider the 

possible connection between the domestic measures under review 

and German retirement age (including age for early retirement). 

Indeed, the reasoning behind the said national measures might have 

been the possibility for affected workers to fall back on the 

retirement pension justifying more flexibility for the employers. It 

remained unclear how this exclusion from the scope of the Directive 

operates and when would it be applicable. 

5. Directive as an 

expression of the 

general principle 

The CJEU argued that Employment Equality Directive in itself did 

not lay down the principle of equal treatment in the field of 

employment and occupation. The Directive was treated as an 

expression of a general principle and as its concretisation.
845

 This 

questioned the relationship between a directive and a general 

principle and the scope left for the legislature.
846

  

6. Horizontal direct effect 

of Employment 

Equality Directive 

The judgment has also been read as giving horizontal direct effect to 

the Employment Equality Directive.
847

 When evaluating whether 

allowing the conclusion of fixed-term contracts without restriction 

once a worker had reached the age of 52 breached the Directive,
848

 

the Court ruled that such legislation could not be justified under 

Article 6(1). The finding of non-compliance was seemingly based on 

the Directive.
849

 The final reply given by the Court was that Article 

6(1) precludes a provision of domestic law such as that at issue and 

the national court is responsible for setting aside any conflicting 

provision of national law, even before the period for transposition.
850

 

7. Application of a 

Directive before the 

deadline for 

transposition 

The Court ruled that the fact that the deadline for transposition had 

not expired when the contract under question was concluded, could 

not question the finding that such national law breached Article 

6(1).
851

 During the transposition period the member state had to 

refrain from taking measures capable of compromising the 

attainment of the result prescribed by the Directive,
852

 especially 

where the national measure was generally intended to transpose EU 

law.
853

 The intention of the measure to transpose EU law seemed 

decisive here.
854
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8. Staggered scope of the 

FTWA 

Concerning the applicability of the FTWA, the CJEU took a 

differentiated approach. First, regarding Clause 5(1) FTWA it stated 

that this clause was meant to ‘prevent abuse arising from the use of 

successive fixed-term employment contracts or relationships’
855

 and, 

since the parties had confirmed that the agreement was the first 

concluded between them, this clause could not apply to the case.
856

 

Second, the Court was of a different opinion concerning 

Clause 8(3) FTWA (non-regression clause) and applied it to the 

case.
857

 Therefore the FTWA was capable of being applied in a case 

where it was the first fixed-term contract among the parties but 

clause 5(1) FTWA, qualifying the way fixed-term agreements can be 

used, could not be applied. The Court introduced a differentiation in 

the material scope of application of the FTWA between the two 

articles. 

9. Interpretation of the 

non-regression clause 

Recital 28 of Directive 2000/78/EC states that the Directive lays 

down minimum requirements and its implementation cannot serve as 

a justification for any regression in relation to the prevailing situation 

in a Member State. According to the Court, ‘implementation’ in 

Article 8(3) FTWA covers not only original implementation but also 

any domestic measures pursuing the objectives of the Directive 

including those adopted after transposition or amending previously 

adopted domestic rules.
858

 The reduction of protection of fixed-term 

workers was not prohibited as such where ‘it [was] in no way 

connected to the implementation of that agreement’.
859

 The CJEU 

ruled, that since the provisions lowering the age for concluding 

fixed-term contracts without restrictions were introduced irrespective 

of the implementation of the FTWA and were grounded in the need 

to encourage employment, such introduction was not contrary to 

Clause 8(3) FTWA.
860

 The question when such domestic measures 

and with what content would be incompatible with the non-

regression clause was left open. 

 

II. Putting the judgment in context 

 

Mangold is a unique case and this uniqueness is found in the connection between the general 

principle and the Directive implementing it. Indeed, in Chapter II we already identified that 

most measures belonging to the group characterised by “one-sided” activity by the CJEU are 

measures either implementing the principle of equality or are the result of negotiations by the 

European Social partners. This case study belongs to the first group and the involvement of 
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the general principle of EU law in this case might have been part of the explanation for the 

lack of response at the EU level and the lack of interaction. 

General principles in EU law are typically defined as general principles of law which are 

applied by the Court and the national courts when determining the lawfulness of legislative 

and administrative measures within the EU. They are “general proposition[s] of law of some 

importance from which concrete laws derive”.
861

 For example, fundamental rights were also 

initially introduced into the EU system by the Court as general principles.
862

 The CJEU 

developed them based on laws derived from the member states.
863

 In the 1980s, the Court 

established that general principles are binding not only on the EU institutions but also on the 

member states when they implement EU law.
864

  

Nevertheless, our situation has some particularities. First, in the case of the prohibition on 

discrimination based on age, such a principle - at the time of Mangold - could not be found in 

the laws of member states. Second, until Mangold, general principles “on their own” had 

never been used by the Court to invalidate national law in a dispute between two parties. As 

Claire Kilpatrick has convincingly argued the Court made a choice by placing the principle of 

non-discrimination based on age at the centre of the judgment.
865

 The Court used this 

principle to overcome two important limitations - the transposition period for the directive 

and the lack of horizontal direct effect of directives.
866

 As we will see below, this choice 

might have led to the Court de facto displacing and replacing the legislature in developing the 

concept of the prohibition on discrimination based on age, and the “whole” responsibility has 

been implicitly shifted to the judicial avenue.  

Since at the time of Mangold the Charter was not legally binding and the Employment 

Equality Directive’s implementation deadline had not passed, as Claire Kilpatrick has argued, 

the Court had to make a choice between relying on the Article 21 of the Charter or relaying 
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(and therefore introducing) into EU law a general principle prohibiting discrimination based 

on age.
867

 

The general principle is of “constitutional value” in the structure of EU law, if it has a 

fundamental rights character
868

; therefore, it also elevates the matter to the level of primary 

EU law. The Court’s choice in Mangold also meant that a matter that could have been treated 

on the basis of secondary law (by e.g. stating that national measures are in principle in breach 

of the Directive, but Mr. Mangold could not yet rely on such breach due to the lack of 

horizontal direct effect of directives) was solved in a way that not only restricted the 

legislature’s freedom of choice, but might have released it from any responsibility in this area 

of law.  

The general principles allow the Court to break free of the ‘typical’ separation of powers and 

to break free from the EU legislature and even Treaty-makers. As Takis Tridimas has argued: 

“they pose significant limitations on the policy-making powers of the Community institutions 

and of the Member States”.
869

 There is certainly space for implementing a general principle 

and interpreting it via both means of primary and secondary EU law; however, it is not clear 

how the Court’s case law could be curbed, amended or reversed in any way, if one takes the 

hierarchy of EU law sources seriously. At least from a lawmaking perspective, the general 

principles enjoy a somewhat unattainable status in EU law. 

As we will see below, following this thread in order to explain the lack of legislative (but not 

Treaty-making) action seems worthwhile. 

 

III. Related events in the lawmaking avenues? 

 

When it comes to what exactly happened in the lawmaking avenues, we see that, despite 

Mangold being a highly controversial judgment at the national level, the preferences of the 

main EU institutional actors were simply never challenged to the extent necessary to trigger 

consideration of constitutional or legislative response. But were there nevertheless any (even 

indirectly) related developments in the lawmaking avenues? Overall, when it comes to the 
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reaction to the judgment, there was not much happening in the Treaty-making or legislative 

avenues.  

 

1. Treaty-making avenue 

 

There was no sign of any discussions involving Mangold at the supranational level, even from 

individual member states in the EU level arenas. The only significant development was the 

codification of Charter in EU primary law.  

When Charter was proclaimed in 2000 by the European Parliament its Article 21 introduced a 

prohibition on discrimination based on age. It happened before the EU legislature had adopted 

the Employment Equality Directive and before the Mangold judgment, and likely paved the 

way for such discrimination to be a matter of fundamental rights and general principles. That 

might have served as encouragement for the Court to see this prohibition as a general 

principle of EU law. In fact, as we saw above, the Court might have made a choice not to rely 

on the Charter and to instead construct a general principle of EU law. 

When the Treaty of Lisbon came into force on 1 December 2009, the Charter became legally 

enforceable within the scope of application of EU law. By not amending Article 21 of the 

Charter and not introducing explicit limits to this right at Lisbon, the Treaty-makers implicitly 

accepted the Court’s judgment in Mangold, so far as one could establish a connection 

between the fundamental rights character of the provision and its recognition as a general 

principle by the CJEU. At the very least, it did confirm the primary law character of the 

prohibition. Moreover, there is also nothing in the explanations of the Charter
870

 that would 

indicate some qualification of this prohibition. Hence, while there was no direct interaction, 

an indirect confirmation by the Treaty-makers took place. 

 

2. Legislative avenue 

 

Although there was no direct reaction in the legislative avenue, we still can discern some sort 

of position on some issues raised in the judgments. 

Shortly after Mangold, in a Report from May 2006 on non-discrimination, the European 

Parliament emphasised that in implementing legislative instruments adopted under Article 19 
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TFEU (ex 13 EC), the member states must comply with the fundamental rights enshrined in 

the general principles of EU law, including those mentioned in the Charter. In the same 

Report the European Parliament urged the Commission to start infringement procedures 

against states that had failed to transpose the Employment Equality Directive by emphasising 

that the CJEU had already found fault in some national laws.
871

 In addition, when a law was 

adopted in France allowing employers not to apply protective dismissal laws for the first two 

years of employment if the worker was less than 26 years old, an MEP enquired whether such 

national legislation was compatible with Mangold.
872

 The Commissioner for Employment, 

Social Affairs and Equal Opportunities (Vladimír Špidla) responded that, because the French 

law had not yet been notified, the Commission could not respond. Interestingly, he also 

stressed that while the Directive contained a ban on discrimination, there were limits on this 

ban. According to him, such measures have to undergo proportionality analysis and that the 

“definitive viewpoint on any notified law must understandably rest with the Court […]”.
873

 

The Commission’s response to the MEP’s enquiry indirectly revealed its willingness to shift 

the responsibility for assessing national measures to the CJEU despite its role as the 

supervisor of the application of EU law.
874

 The Commission did not seem to consider that any 

amendments or changes to the EU acquis were necessary when it came to the Employment 

Equality Directive. From the Commission’s communication in 2008 it follows that the main 

challenge is ensuring the proper implementation of the Directive
875

 and, among the sources 

providing clarity on how to test compliance with the Directive at the national level, the 

Commission referred to Mangold and Palacios de la Villa
876

 (issued by the CJEU in the 

meantime).
877

 

In 2011, the Commission reported that it often receives complaints about alleged 

discrimination based on age in situations where EU law has been correctly transposed in the 

member state concerned. It stated that, if the transposition had been correct and the complaint 
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concerns an individual case of wrongful application of the law, the individual should seek 

guidance from the national equality body or bring an action before a national court.
878

 This 

suggested a somewhat ‘hands-off’ attitude on the part of the Commission towards breaches of 

the prohibition on discrimination based on age. The Commission saw responsibility as lying 

with national (and supranational?) judicial systems.  

The Commission’s enforcement of the prohibition on discrimination based on age gained 

momentum in 2012 during the crisis in Hungary, although this was not a direct reaction to the 

Court’s case law but based on political considerations.
879

 The infringement procedure 

concerned the decision to introduce compulsory early retirement for judges and public 

prosecutors at the age of 62, rather than at the age of 70, as was previously the case.
880

 The 

case came before the CJEU which ruled that Hungary had failed to comply with the 

Employment Equality Directive due to the significant lowering of the mandatory retirement 

age for judges, prosecutors and public notaries.
881

 Following the judgment Hungary amended 

its national law to ensure compliance with the Directive.
882

 The issue of possible justifications 

for discrimination based on age has remained the only issue raised by Mangold to which the 

Commission has paid any attention. 

However, the development and destiny of a measure very similar to the Employment Equality 

Directive might indicate an unexpected and indirect effect of Mangold and following case law 

on the legislative avenue. In July 2008, the Commission proposed a general Directive on the 

implementation of the principle of equal treatment between persons irrespective of religion or 

belief, disability, age or sexual orientation (2008 Proposal) beyond employment and 

occupation.
883

 Concerning age, an Article identical to Article 6(1) of the Employment 
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Equality Directive was proposed with identical limits.
884

 In response to this initiative, and 

maybe in light of the on-going criticism of the Mangold judgment, the European Parliament 

berated the Commission and Council in a motion for Resolution by stating that “it is not the 

judges' responsibility, but legislators', to draft legislative frameworks”.
885

 This appeared to be 

a stab at the Mangold case. The Parliament stressed the need for the proposal to clarify when 

direct discrimination on grounds of age would be justified.
886

  

In autumn 2008, the proposal was discussed in the Council. The discussions there seemed 

generally favourable towards the proposal
887

; however, some ministers questioned the need to 

act at the EU level in this area.
888

 From a 2009 working document it seems that delegations 

had expressed the wish to avoid cases being brought before the CJEU and had constantly 

stressed the need for the clearest possible wording throughout the measure.
889

 Among the 

questions requiring further discussion was the legitimate differentiation of treatment based on 

age.
890

 Thereafter the Proposal hit further difficulties
891

 and it is “stuck” in the Council where 

the measure was last debated on 16 June 2016.
892

. 

While there was no direct reaction to Mangold in the legislative avenue and the judgment did 

not trigger any attempts at legislative change, Mangold and the following case law might have 

discouraged acceptance of the 2008 proposal. The Court’s case law might have indirectly 
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served as a disabling factor within the legislative avenue for the adoption of new legislative 

measures, measures similar to the Employment Equality Directive. 

 

IV. Trying to achieve change through judicial avenue? 

 

As we saw above, the lawmakers did not attempt to respond to the case law (at least not 

directly). In this section, then, instead of assessing how the Court reacted to the developments 

in the lawmaking avenues, I will look at the case law following Mangold with a somewhat 

different objective. By tracing how the legal issues raised by Mangold developed thereafter I 

will try to understand how developments in the judicial avenue can help me to better 

understand the lack of interaction between the Court and the legislature as well as how the 

Court has responded to the introduction by the Treaty-makers of a prohibition on 

discrimination based on age in the Charter. 

While in the lawmaking avenues the issues raised by Mangold did not receive much attention, 

the situation was drastically different in the judicial avenue. Cases concerning the issues 

raised in Mangold were repeatedly brought before the Court and the judicial avenue remained 

the only avenue delivering outcomes concerning this matter. 

Concerning the scope of the Employment Equality Directive and the role of recital 14 

(without prejudice to retirement ages), the 2009 decision of the CJEU in Age Concern 

England
893

 confirmed the Court’s restrictive approach to whether provisions laying down 

retirement ages are excluded from the scope of the Employment Equality Directive.
894

 

According to the Court, the exception in recital 14 simply meant that the Directive did not 

affect member state competence to determine the retirement age. The recital did not preclude 

the application of the Directive to national measures governing the conditions for terminating 

employment, including termination directly based on retirement age, since such national 

provisions affected the duration of the employment relationship.
895

 

A misleading impression that the CJEU will distance itself from the most controversial 

aspects of Mangold was created by Bartsch.
896

 In this case, Mr Bartsch who worked for a 

German company had died. Under the terms of the company’s occupational pension scheme a 
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survivor’s pension was not payable to a surviving spouse who was over 15 years younger than 

the former employee. In Bartsch the German Government, the United Kingdom and the 

Commission all argued before the Court that EU law did not apply, and the Court agreed.
897

 

The Court ruled that such national provisions were outside the scope of EU law. It based this 

assessment on two aspects. First, the national provision did not constitute a measure 

implementing Employment Equality Directive (this, according to the Court, differentiated the 

situation from Mangold)
898

. Second, the death of Mr Bartsch occurred before the time-limit 

allowed for the transposition of the Directive.
899

 Thus, the Court qualified the scope of 

Directive 2000/78/EC and the application of the Directive before the deadline for 

transposition. Up until Kücükdeveci
900

, this judgment was seen as part of a reversal of the 

approach started in Mangold.
901

  

Concerning the issue of transposition deadlines for directives, in the 2006 case of Adeneler
902

 

the Court asserted that the transposition deadline was the moment from which national courts 

must interpret national law in conformity with the Directive, independently of whether it had 

been implemented or not
903

; however, where an interpretation of national law could seriously 

compromise the objectives of the Directive, the courts had to refrain from such an 

interpretation, even before the deadline had passed.
904

 This was more of a light-touch 

approach – when compared with Mangold - to the issue of applying the Directive before the 

deadline for transposition has passed.  

Regarding the possible justifications for age discrimination under the Employment Equality 

Directive, in Age Concern England the CJEU decided that mere generalizations concerning 

employment policy, the labour market or vocational training objectives did not suffice to 

justify derogations from this (general) principle.
905

 In that case the United Kingdom and Italy 

had argued before the Court that member states are not required to draw up a list of 

justifications that can be relied upon to justify discrimination based on age
906

, while the 
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Commission had argued that restrictions can only be justified by the public interest.
907

 On a 

completely different note, in Palacios de la Villa, the Court came to the conclusion that the 

Employment Equality Directive permitted the automatic termination of an employment 

relationship once an employee reaches retirement age.
908

 The compatibility of the national 

rules with the Directive was supported by the Spanish, Irish and Dutch governments, the 

United Kingdom and, this time, also the Commission.
909

  

Somewhat unsteadily at first and then more boldly, the CJEU continued its approach to the 

recognition of a general principle based on age; however, initially, this principle’s connection 

to the equality principle remained somewhat ambivalent. In Age Concern England
910

 the 

CJEU referred to the “principle of non-discrimination on grounds of age”.
911

 Then the Court 

decided Palacios de la Villa
912

 solely on the basis of the Employment Equality Directive 

without invoking the general principle, even though the factual situation could have been 

compared to that in Mangold.
913

 Before the Court the Spanish and Dutch governments 

referred to “the principle of equality that forbids all discrimination based on age”
914

, the Irish 

Government to the “Community law principle prohibiting age discrimination”
915

 and the UK 

to the “general principle of law prohibiting discrimination based on age”.
916

 Finally, the 

Commission used both terms: “the equality principle” and the “non-discrimination principle 

based on age”.
917

 Overall, their submissions illustrate confusion on this matter. 

The watershed moment following Mangold came in 2010 in the form of the CJEU’s decision 

in Kücükdeveci
.918

. If some had seen the cases following Mangold, like Bartsch and Palacios 

de la Villa, as a retreat by the Court from its previous approach to the most controversial 

issues (the recognition of a general principle of non-discrimination based on age, the 

horizontal direct effect of this general principle and the directive being an expression of the 

principle), after Kücükdeveci it became quite clear that such an impression was insidious. In 
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this case, national legislation allowed notice of redundancy to be calculated on the basis of the 

employee’s record of service after the age of 25.
919

  

Before the Court, the intervening member states (Czech Republic, Denmark, Ireland, the 

Netherlands, and the United Kingdom) all rejected the horizontal direct effect of both the 

directive and the general principle and all doubted the existence of a general principle 

prohibiting discrimination based on age.
920

 The Commission, in contrast, argued that the 

national law breached the Directive, that the national court is not obliged to make a 

preliminary reference before disapplying the national provision and that the case should be 

solved in the same way as Mangold.
921

 The Commission’s opinion differed strikingly, 

therefore, from the submissions of the member states (and was followed by the Court). 

The Court confirmed its approach to all of the most controversial issues raised by Mangold. 

The CJEU began its judgment by examining whether the case should be solved on the basis of 

primary or secondary EU law.
922

 The Court decided that the Employment Equality Directive 

does not itself lay down the principle of equal treatment, but rather stipulates a general 

framework for combating discrimination on various grounds including age.
923

 It confirmed its 

case law on the independent recognition of a general principle of non-discrimination on 

grounds of age
924

 and also explicitly referred to Article 21(1) of the Charter
925

, thereby taking 

into account the developments in the Treaty-making avenue. The judgment suggested that 

while the principle prohibiting discrimination based on age was very closely related to the 

general principle of equality, and might even be part of it, it had the power to stand alone.  

Further, the Court said that the situation must fall within the scope of EU law for the principle 

to be applicable.
926

 Here, the CJEU stated that, in contrast to Bartsch, the situation under 

review occurred after the expiry of the transposition period
927

 and that the national measure 

fell within the scope of EU law, since calculation of the notice period affected the conditions 

for dismissal.
928
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Of interest was the Court’s reasoning regarding the directive as an expression of a general 

principle. The CJEU seemed to struggle with whether it or the EU legislature had the last 

word concerning the interpretation, application and reach of the general principle prohibiting 

discrimination on grounds of age. The CJEU argued that this general principle “as given 

expression in Directive 2000/78 […] must be the basis of the examination of whether [EU] 

law precludes national legislation such as that at issue in the main proceedings.”
929

 The 

Court seemed to suggest that the EU legislature has the power to define the content of this 

general principle in a measure of EU secondary law.
930

  

Regarding the issue of horizontal direct effect, the Court argued that it remained for the 

national court to ensure the effectiveness of the general principle by, if necessary, disapplying 

any contrary provision of national law.
931

 Following this line of reasoning, the legislature’s 

will concerning how the general principle should work in the EU gains retroactive effect in a 

case where there is a general principle to fall back on. This is slightly confusing, since while 

the legislature has the right to determine the content of the principle via a directive, this 

content will also be applicable to situations that would otherwise fall outside of the scope of 

such a legislative instrument if there is an identifiable general principle behind the measure.
932

  

Finally, while the Court recognised that the Employment Equality Directive was an 

expression of the general principle, it still based the horizontal direct effect on the general 

principle instead of the Directive. The question remains, however, whether the CJEU could 

have relied so strongly on this general principle if the Directive did not exist. One could 

further hypothesize about the general principle together with the Charter and their weight in 

such situations.
933

 

In the 2011 decision in Hennigs
934

, the CJEU added that the general principle prohibiting 

discrimination based on age had been proclaimed in Article 21 of the Charter and given 

expression in Employment Equality Directive, more particularly Articles 2 and 6(1).
935

 Here 
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the Court used the recognition of the fundamental right and its embodiment in the legally 

binding Charter as the basis for its approach. This strengthened the primary law character of 

the principle and elevated it further out of the reach of secondary EU law and the hands of the 

legislature, but also meant that the Court had noticed the changes made by the Treaty-makers 

in the form of the Charter. Once again, the Commission had argued before the Court that the 

national court must disapply the national rule (which was in a collective agreement) and apply 

other national rules to remove discrimination based on age from the collective agreements.
936

 

Interestingly, in the 2011 decision in Lufthansa
937

 the national court questioned the 

compatibility with EU law of national legislation authorising the conclusion of an unlimited 

number of successive fixed-term contracts, without justification, for any worker over 58.
938

 

The national court also enquired whether it would be required to disapply national rules if 

such legislation did turn out to be contrary to EU law.
939

 In contrast to Mangold and 

Kücükdeveci, and in line with arguments put forward by Belgium, Germany, Ireland, the 

Netherlands and the United Kingdom
940

, the Court stated that the obligation to interpret 

national law in compliance with and to give effect to a directive “cannot serve as the basis for 

an interpretation of national law contra legem”.
941

 The CJEU concluded that the national 

court must simply interpret national law, to the fullest extent possible, in a manner that 

complies with clause 5(1) FTWA.
942

 At the same time, the Commission had much more 

specifically suggested, that the national court cannot apply the discriminatory national rule 

even before the deadline for transposing the directive has passed.
943

  

This might mean that, since the Court did not consider there was a breach of the general 

principle but rather incorrect application of the FTWA, the obligation to set aside national law 

was not there. Also in the famous and much-discussed 2013 decision in AMS
944

, the CJEU 

ruled that reliance on a general principle in a manner analogous to its approach in Mangold 

leading to the setting aside of the national measures is not possible when it comes to Article 

23 of the Charter (Workers’ right to information and consultation within the undertaking). 
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This is because the Article (in contrast to Article 21 of the Charter) did not suffice to confer 

on individuals a right which they might invoke as such.
945

 

In contrast to the examples above, the judgment in Römer
946

 seems to suggest that the 

Mangold approach might also apply to other areas, or at least to other types of discrimination. 

The case concerned alleged discrimination based on sexual orientation and the CJEU stated 

that a national court, called upon to apply EU law, was under a duty to give full effect to those 

provisions by, if necessary, refusing to apply any conflicting provision of national 

legislation.
947

 The Court suggested, albeit indirectly, that the case law in Mangold concerning 

the recognition of general principles might be applicable not only to age discrimination but 

also to other types of discrimination covered by the Employment Equality directive. However, 

a clear and straight-forward obligation to disapply national legislation breaching the 

requirements of the Employment Equality Directive in horizontal situations has so far been 

limited to situations involving discrimination based on age.
948

 

Finally, in the more recent decision in Dansk Industri
949

, the Court seemed to elaborate 

further on and justify the relationship between the general principle and the Employment 

Equality Directive. The Court stated that the Directive does not lay down the general principle 

but merely gave concrete expression to it and that by adopting the Directive the legislature 

simply intended to establish a more precise framework for facilitating its practical 

implementation.
950

 In so far as a situation falls within the scope of principle, it also falls 

within the scope of the Directive.
951

 This suggested that the scope of the Directive is identical 

to that of the principle. The Court then went on to state that the national court must disapply, 

if need be, any provision of national legislation contrary to that principle.
952

 Basically, in so 

far as the prohibition on discrimination based on age is concerned, the directive has gained the 
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power of primary EU law via the nature of the general principle. The Court fully aligned the 

protection of the general principle with directly effective rights flowing from the Treaties.
953

 

In contrast to the relationship between the general principle and the directive, the approach of 

the Court to the justification of discrimination based on age, has remained very case-

dependent following Kücükdeveci.  

First, in Ivanov Georgiev
954

, the Court ruled that EU law allowed a national law permitting 

professors who had reached the age of retirement - at which they might be made to take 

retirement with a pension - to work for another three years on the basis of fixed-term 

contracts.
955

 Second, in Ingeniørforeningen i Danmark, in a situation where certain workers 

were deprived of the right to a severance allowance on the sole ground that they are entitled to 

draw a State retirement pension scheme upon termination of their employment relationship 

(minimum age 65)
956

 the Court decided to leave it to the national court to evaluate the 

justification.
957

 Third, in the 2011 case of Prigge
958

, the CJEU ruled that since air safety was 

not a possible ground for justification and that national and international legislation did not 

prohibit pilots over 60 from working, such a prohibition in national law could not be 

justified.
959

 In this case, the Court sided with the Commission and rejected arguments 

proposed by the German and Irish governments.
960

 There have been also other cases in a 

similar direction.
961

 The Courts ‘casuistic’ and varied approach to possible justifications and 

the margin of appreciation left to national courts continued in Vital Pérez
962

, Unland
963

, ÖBB 

Personenverkehr
964

, Felber
965

, Schmitzer
966

, and O
967

. 

Finally, the Court also looked at the issue of the non-regression clause. In the 2009 case of 

Angelidaki
968

 the Court dealt with the issue of the applicability of the FTWA and its scope. 
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When considering the admissibility of a dispute about the first fixed-term agreement
969

, the 

Court based its decision on the differentiation established in Mangold.
970

 However, the Court 

clarified the non-regression clause by ruling that clause 8(3) FTWA did not forbid the 

introduction of national measures implementing one of the exceptions listed in and allowed 

by clause 5(1) (even when these exceptions might mean lowering the level of protection 

previously afforded to the employees in public sector).
971

  

Only reducing protection on such a scale that it was likely to have an overall effect on 

national legislation relating to fixed-term employment contracts would be prohibited by 

clause 8(3) FTWA.
972

 Thus, so long as only some fixed-term workers were affected, even 

when their protection was affected severely, clause 8(3) FTWA did not come into play. In 

sum, the Court clarified the scope of the FTWA and the interpretation of the non-regression 

clause by, in essence, continuing and qualifying its approach in Mangold. The emphasis on 

the need to reduce the overall level of protection - for all not just some groups of workers -

suggested milder scrutiny than in its earlier case law. 

By exploring the Court’s approach to the issues raised by Mangold, the reasons behind 

legislative inaction become clearer. The Court in this case study - as opposed to in the first 

two case studies - actually relied upon and endorsed changes at the level of primary law by 

relying on the Charter and character of the prohibition on discrimination based on age as a 

fundamental right to strengthen its reasoning. Therefore, there was interaction between the 

Court and the Treaty-makers whereby the latter indirectly confirmed and endorsed the Court’s 

approach which the Court then relied upon to strengthen its reasoning.  

At the same time, when it comes to the reasons behind the lack of legislative action and how 

they can be explained by developments in the judicial avenue, three remarks are due. First, the 

Court effectively constitutionalised the part of the Employment Equality Directive dealing 

with age discrimination by equating the content of the directive with the general principle. 

Second, this general principle, together with the directive, were then awarded consequences 

akin to horizontally applicable Treaty rights (e.g. the right to equal pay for men and women, 

the right to free movement for workers and others). This inevitably questions the legislature’s 

authority to regulate the matter. Third, the case-by-case approach of the Court to most of the 

issues, going back and forth on some issues (e.g. the initial reluctance to strongly reinforce 
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horizontal applicability of the general principle and the lack of expansion of this approach to 

other areas) and being very case-specific regarding others (e.g. justification of discrimination 

based on age) might have contributed to the relevant actors’ (the member states) preference to 

address these matters in the judicial avenue. In fact, on occasion the Court actually sided with 

them and against Commission who argued for the approach in Mangold to be broadened. 

Finally, that the Commission seems to side with the case law might also partially explain the 

lack of a legislative response: the case law seems to comply with Commission’s preferences 

and, in the majority of cases, the Court ruled in line with the Commission’s arguments. This, 

as well as the role played by the Commission in the aftermath of Viking and Laval, suggests 

that the Commission might be the key institutional actor when it comes to interaction between 

the Court and the legislature. 

 

V. Summary  

 

The aftermath of Mangold represents a completely different type of case study illustrative of a 

completely different type of relationship between the Court and the lawmakers than that in the 

three case studies analysed before. 

First, this case study is characterised by one-sided activity on the part of the Court, especially 

at the level of secondary EU law. While at the level of primary law we can detect indirect 

affirmation of one of the issues raised by the judgment (recognition of general principle 

prohibiting discrimination based on age), at the level of secondary law while there has been 

some echo of the judgment and its aftermath (e.g. the 2008 Proposal), there was no serious 

reaction. 

A number of reasons seem to be behind this situation. 

First, the Court’s choice to introduce and rely on the general principle rather than the directive 

effectively displaced any role that the EU legislature could play and shifted the responsibility 

for the development in this area to the Court, an aspect strengthened by the Commission’s 

position as expressed in the judicial avenue. It is not clear whether and how the legislature 

could have reversed the most controversial issues raised by the judgment because of their 

“elevation” to the level of primary law.  

Second, there was never any political will at the EU level to respond to Mangold and the case 

law that followed. As events in the judicial avenue reveal, the Commission’s preferences 
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aligned with those of the Court and it argued for an expansion of the approach taken in 

Mangold rather than the opposite. While the positions of the intervening member states 

conflicted with the decisions reached by the Court, few member states had clearly different 

preferences and there was insufficient support for legislative change, especially because 

unanimity would be required to amend the Employment Equality Directive.  

Third, the Court’s case law in this area was not constant and, at least regarding some of the 

issues, the Court’s position shifted from case to case before stabilising (e.g. the horizontal 

direct effect of the Employment Equality Directive and the general principle and the 

justification issue).  

Notably, however, there has been turmoil at the national level, in contrast to the EU level, as 

cases invoking issues raised by Mangold have been repeatedly brought before the CJEU to 

test the stability of its jurisprudence. Recently, there has even been a backlash from the 

national courts. In Dansk Industri, after the CJEU responded to the preliminary reference by 

stating there was an obligation to disapply the discriminatory national law, the Supreme Court 

of Denmark refused to comply. The national court ruled that it could not set aside the national 

law since the Danish EU Accession Act did not confer sovereignty on the EU to the extent 

required for the unwritten EU principle prohibiting discrimination on the grounds of age to 

take precedence over national law and to set aside the national law would mean acting outside 

the constitutional limits of the judiciary.
973

 

When assessed in the light of the framework set out in Chapter I, this case study represents 

the no response, no interaction scenario. However, even here, there has been some echo and 

indirect effect of the case law in the legislative avenue. Here, the Court has been the final 

arbiter, but not because of failures in the legislative process  as with the WTD, but simply 

because there have not been any plans nor any political will to change anything in the case 

law via the lawmaking avenues. In that sense, the case study seems to belong to the first 

approach to the Court’s relationship with the legislature (isolated roles for the Court and the 

lawmakers without interaction); however, one could also argue that, by constitutionalising the 

area, the Court has removed the EU legislature from the picture, suggesting displacement of 

the legislature along the lines of the second approach. 

 

                                                           
973

 Information on the judgment from the Supreme Court of Denmark is available under: 

<http://www.equalitylaw.eu/downloads/4001-denmark-danish-supreme-court-ajos-case-pdf172-kb> accessed 7 

Apr 2017  

http://www.equalitylaw.eu/downloads/4001-denmark-danish-supreme-court-ajos-case-pdf172-kb


221 

 

E. Summary of the case studies 

 

In this Chapter I evaluated the Court’s interaction with the lawmakers at the micro level, by 

looking at how specific issues raised in the Court’s case law developed further through 

interaction between the judicial and lawmaking avenues. I did this in the context of four case 

studies: the aftermath of Viking and Laval, Working time, Parental leave and the aftermath of 

Mangold. While the first three case studies represented different patterns of interaction at the 

intermediate level (successful response, unsuccessful response), the last one, the aftermath of 

Mangold, represented a situation where there is one-sided activity from the CJEU without any 

legislative follow-up (no interaction, no response scenario). 

In the aftermath of Viking and Laval, despite the case law (Viking and in part Laval) being 

based on the Treaties, the actual response and the interaction with the Court took place at the 

level of secondary law. It was difficult to detect any reaction by the Treaty-makers to the 

Court and developments at the level of primary law and in international law had a negligible 

effect on the Court’s case law. At the level of secondary law, given the failure of the Monti II 

proposal, the legislature was unsuccessful in affecting those matters that were rooted most 

strongly in primary law (the relationship between fundamental rights and fundamental 

freedoms). Its failure, however, was as much to do with the fact that both ‘sides’ in the 

legislative avenue were against it, its adoption would have required unanimity and that 

national parliaments intervened via the ‘yellow card procedure’ as with the case law. The case 

law had triggered the proposal, but the proposal contained only a weak attempt to reverse one 

issue raised by it and mostly codified the Court’s approach. This reveals that the existence of 

case law in itself does create or shift political will and that one kind of response by the 

legislature can be explicit non-codification. The Enforcement Directive showed that a 

legislative response - including curbing some consequences of the case law and endorsing and 

confirming others - is possible (continuous micro level interaction). Finally, the recent 

proposal to amend the PWD, if successful, will effectively limit and reverse some of the most 

significant consequences of the Viking and Laval case law. The case law triggered a 

remarkable legislative response and affected the legislative process to an extent. Nevertheless 

the legislature seems capable of influencing and adjusting the consequences of the case law 

according to its liking, albeit indirectly and only after a considerable effort to reach a unified 

position in the legislative avenue. Interestingly, however, the Court reined in some aspects of 

its case law to be more in line with some of the criticism expressed in the legislative avenue. 
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The working time story revealed a completely different pattern of interaction between the 

Court and the lawmakers. At the level of primary law, the Treaty-makers set the outer limits 

to derogations from the WTD via the Charter. International law developed in line with 

Court’s case law, but was never invoked by the Court to support its reasoning. Again, most 

interaction took place at the level of secondary law. The WTD, in contrast to the PWD, was 

not originally adopted in response to case law; however, case law occupied the legislature’s 

agenda after some controversial judgments.  

There were three revisions, and the only successful interaction at the micro level was the 

codification of the issue of Sunday rest. There were many other attempts to reverse and curb 

the case law, but they failed. Case law triggered the latter two revisions (not the first) and 

dominated the legislative agenda. This case study was characterised by a very polycentric 

legislature where one side fully supported the CJEU and successfully invoked the case law in 

the legislative debate, while the other was completely opposed to the case law. The legislative 

process requires the European Parliament and the Council to find a compromise and act as co-

legislators, which they could not do due to their preferences being diametrically opposed.  

Concerning the relationship between the Court and the legislature, there was continuous 

interaction on specific matters, but for the most part it was unsuccessful from the side of the 

legislature, making the Court the de facto final arbiter in this area. Case law here contributed 

to the deadlock and to the failure of legislative amendments, even though the legislators also 

could not compromise on issues not directly decided by the Court (the existence of the 

individual opt-out). Lately, the Court has embraced the role of final arbiter by adjusting some 

of the most controversial (as seen by the Commission and the Council) aspects of its case law. 

The story concerning parental leave represented another situation where there was 

intermediate level interaction that I wanted to explore closer, in part due to the instrument 

involved – the European framework agreement negotiated by the European social partners. 

Here, the first PLA changed the CJEU’s early approach to a range of issues and, once again, 

the initial response at the level of secondary law was not triggered by the case law. At the 

level of primary law, the Charter slightly changed the situation once again although here - in 

contrast to the first two case studies – it did affect the Court’s case law. The Court both 

referred to the changes and strengthened its reasoning by relying on the Charter.  

At the level of secondary law, even though the revised PLA amended an article which had 

been previously interpreted by the Court, the influence of the case law on the revised PLA 
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was minimal. In the period since, the concerns of the Court and the actors in the legislative 

avenue have overlapped, but there have not been any conflicts. Rather, the respective roles of 

the Court and the lawmakers have been complementary when it comes to the development of 

EU law in this area. The matters discussed by actors such as the European Parliament and the 

Commission, while overlapping with some issues raised by the case law, did not penetrate the 

European Social dialogue process. It might be that the European Social dialogue allows the 

actual content of the agreement to be more ‘detached’ or ‘shielded’ from the Court’s 

influence. However, it remains to be seen, how the recent initiative to revise the PLD will 

change the picture. 

Last, but definitely not least, the aftermath of Mangold represented a completely different 

type of situation demonstrative of a completely different type of relationship between the 

Court and the lawmakers. Here, after the adoption of the initial directive, the Court 

constitutionalised its effect and practically elevated the content – at least in so far as it 

concerns age discrimination - to the level of EU primary law by inventing a general principle 

prohibiting discrimination based on age. The Treaty-makers via the Charter indirectly 

affirmed this Court’s approach. The legislature simply did not care enough about the case law. 

Even though there was some weak echo of the case law in the legislative avenue and the case 

law might have contributed to the rejection of the expansion of the prohibition on 

discrimination based on age beyond employment, there was never any talk of codifying, 

reversing, amending or curbing the case law. Instead, the conflict has been between the CJEU 

and the national level (e.g. Danish Supreme Court’s response), and within the judicial avenue 

(see the diverging positions from that of the Court submitted by the member states). 

Some findings common to all the case studies were: 

 The legislative avenues in each case study were characterised by diverse preferences 

among lawmaking actors. Alliances were most often built between the European 

Parliament and the ETUC, on the one side, and the Commission and the employers’ 

organisations, on the other, with members of the Council somewhere in the middle. 

 The Commission is the key actor in both the judicial and legislative avenue. First, the 

Court most often follows the Commission’s position. Second, a shift in the 

Commission’s preferences can be decisive in terms of the reaction to case law in the 

legislative avenue. 
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 The rules of the game matter. First, what matters for structuring the Court’s 

relationship with the legislature is the source under consideration (general principle, 

Treaty provision, directive, European framework agreement). Second, what matters is 

the decision process and the possibility of a veto (yellow card procedure, unanimity 

regarding Monti II). 

 What is also fascinating is how the Commission seemed to align its policy on bringing 

infringement procedures with developments in the legislative avenue. The 

Commission’s focus on enforcement was often dependent on its own preferences 

regarding the Court’s case law. In relation to working time, the Commission was 

reluctant to start infringement procedures for a long time likely because of the hope 

that legislative amendments would succeed. When the inability to reach a legislative 

consensus became clearer, the Commission started to initiate infringement procedures. 

 Not all issues raised by the Court’s case law trigger a response. The Court’s case law 

is not omnipresent in the lawmaking avenues and while it, or rather some aspects of it, 

can play an important role, it does not always do so. A range of issues raised by the 

Court’s case law remained beyond the legislature’s attention and agenda, meaning that 

a reaction, while stark on some matters, was absent regarding others. 

 The Court relies strongly on precedent; however, it does tend to shift its approach or 

flesh out exceptions over time often in relation to those issues that have proven most 

controversial in the legislative avenue (e.g. on-call time issue). While this reveals 

flexibility and the Court’s awareness of its surroundings, it also leads to a certain level 

of uncertainty about the status of particular rules and raises questions over whether 

any rationale lies behind the Court’s decisions (it seems completely random). The case 

law often tends to become very fragmented and casuistic. 

 The case studies also revealed that, in some areas of social policy, legislative impasse 

gradually forces the Court to play more of a regulatory as opposed to a judicial role. 

While this is only in certain limited fields, it still creates a de facto imbalance between 

the CJEU and EU lawmaking actors where the latter are often stuck due to diverse 

interests within legislative avenue and at least one institutional actor sides with the 

case law. 

 Overall, the Treaty – makers do not get involved when it comes to the case law, even 

in controversial cases, like Viking and Laval. While over time there are some small 
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changes at the level of the Treaties, they tend not to affect the case law. The case law 

also seems not to be of concern to the member states in their role as Treaty-makers, 

but rather solely of concern to them as individual member states. In the judicial 

avenue the member states side with each other (e.g. working time) or conflict in the 

same way as in the legislative avenue (e.g. posted workers). They do not act as Treaty-

makers. Finally, the Court is not influenced by the small changes in the Treaties. 

However, it does seem to rely more on the Charter to back up its past case law (e.g. in 

the aftermath of Mangold). 

 Developments at the international level do not affect the case law. Independently of 

the source under consideration, if there is interaction, then it happens at the level of 

secondary law. The EU law source under consideration matters for the type of reaction 

one can try to achieve: indirect response in the case of primary law and attempts at 

direct response in the case of secondary law. But the key to success seems to be an 

indirect approach to the Court’s case law rather than facing the Court head-on. 

 There is interaction between the Court and the legislature, but the latter’s success rate 

when it comes to interaction at the micro level is low. This is not only in reversing or 

curbing the case law, but also equally so when it comes to codifying or amending it. 

For the most part, the legislative response fails due to divergent preferences in the 

legislative avenue where the case law seems to contribute to the polarisation of the 

actors’ preferences.  

 There is a certain institutional imbalance between the Court and the legislature in this 

regard; however, the claim that the Court always holds the last word on any matter and 

will only create deadlocks in the legislative avenue does not hold true.  

 The Court’s case law has had impact on different parts of lawmaking at the level of 

secondary law – agenda setting, preference shaping, and decision making
974

; but the 

lawmaking processes have also had an effect (or at least there seems to be an effect) 

on the Court’s case law, since it retreated on certain matters where there was the 

biggest backlash (e.g. concerning on-call time issue). 

As we saw above, there is interaction between the Court and the lawmakers at the macro, 

intermediate and micro levels. This interaction reveals the Court’s importance for the 

construction of social policy law at the EU level but also some apparent genuine problems.  
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First, the Court rarely reacts to subtle Treaty changes introduced by the Treaty-makers and 

this leads to no consequences. Second, the CJEU ignores completely developments in 

international law, potentially leaving member states - who are often bound by both EU and 

international standards - between a rock and a hard place while also indirectly weakening 

international structures protecting social rights. Third, the lack of reaction to case law based 

on primary law at the ‘appropriate’ level reveals long-standing issues that cannot be 

satisfactorily solved at the level of secondary law (e.g. balancing of fundamental rights and 

freedoms). Fourth, the shift in interaction from primary to secondary EU law as facilitated by 

the Treaty-makers and especially present in the Viking and Laval case study, weakens the 

already imbalanced ability of the legislature to respond to the case law (especially on the 

verge of EU competences). Fifth, the case law may create deadlocks in the legislative avenue 

(on-call time issue in working time case studies). Sixth, the legislature, due to its polycentrism 

and the ability of case law to polarise preferences in the legislative avenue, is clearly the 

weaker party in this relationship. This is not only when it attempts to reverse the Court’s case 

law but also when it attempts to codify the case law (e.g. Monti II). Finally, the 

constitutionalisation of an issue effectively leaves the Court as the only responsible avenue, 

and leaves it alone when it enters into a conflict with national level (Mangold aftermath and 

Dansk Industri). 

The question not explored at all so far is how to deal with this kind of (unorganised and 

somewhat random) interaction? How should this kind of interaction be accommodated in the 

theory of EU law? 
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CHAPTER IV 

In search for a new institutional paradigm: the CJEU and the coordinated 

construction of social policy? 

 

Above all, Chapters II and III showed that there is a level of (rather uncoordinated) interaction 

between the Court and the lawmakers, but no clear approach as to how such interaction 

should proceed. 

This Chapter aims to fill this gap by arguing for greater recognition of the interaction between 

the Court and the lawmakers, proposing to turn it into a ‘coordination’ process and suggesting 

how it could be accounted for from the side of the CJEU. I propose to think about the Court’s 

relationship with the lawmakers in terms of a coordinated construction, sketch the outline of 

such a model, explore its desirable features for the EU system and look at how it could be 

accommodated.
975

  

In the first part of the Chapter I lay out the idea of coordinated construction and its potential 

in the EU. In the second part of the Chapter, I look at the limits of this model within the EU 

system. Finally, I conclude.  

The coordinated construction model could be seen as belonging to the third approach to the 

Court’s relationship with lawmakers identified in Chapter I – the continuous relationship 

between the Court and the lawmakers. However, it differs from the individual approaches 

identified there. Most importantly, it rejects the notion of the “final arbiter” and tries to 

resolve some of the imbalances identified above. The backbone of my analysis in this Chapter 

is the general framework of horizontal institutional balance and the idea that the Court could 

and should be seen as part of the institutional balance at the EU level and as bound by the 

principle of institutional balance. Only this viewpoint potentially allows for both meaningful 

accommodation and preservation of the Court’s judicial function as well as mitigation of 

some of the undesirable effects its activities might have on the development of social policy at 

the EU level. Since the interaction in Chapters II and III fit the continuous interaction 

approach, I take this practical finding as an additional reason for arguing that it is desirable to 

pursue ideas along the lines of the third approach (complementary roles for the Court and 

lawmakers in developing EU law). This is my starting point for this chapter. 
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A disclaimer is in place here. Since I concentrate on the role of the Court, how the 

coordinated construction idea could be accommodated by the Treaty-makers and the EU 

legislature are beyond the reach of this Chapter. I also concentrate solely on the area of social 

policy. While it is possible that my analysis could be applied to the other areas of EU law, this 

remains beyond the scope of this Chapter. Therefore, I do not claim that my findings and my 

normative claims regarding the desirable role of the CJEU are of broader relevance. They 

might be useful and relatable to some extent, but they also might not be. Much more work 

both empirical and normative would be necessary to assess that. 

 

A. CJEU and coordinated construction of social policy: a reality or a desirable 

normative myth? 

 

At all three levels of my analysis (macro, intermediate and micro) there is a degree of 

interaction between the Court and the lawmakers. However, there is a lack of awareness and a 

structured approach to this interaction in the judicial and lawmaking avenues. In this section I 

argue that turning this ‘interaction’ into a more coordinated process (coordination in the 

process of constructing social policy) is a possible way forward. 

While Dawson rejected the idea of constitutional dialogue as a wishful but unrealistic myth, 

in this section, I nevertheless argue that while the coordinated (rather than uncoordinated) 

construction of social policy might not yet consciously exist in EU lawmaking, there are more 

mechanisms in place with the potential to facilitate organized construction than one might 

initially think. A modified version of the theory of coordinated construction or constitutional 

dialogue
976

 offers a suitable perspective for accommodating the Court’s interaction with the 

lawmakers in the area of EU social policy and would also be normatively desirable and 

suitable due to the specific features of the EU judicial system and some readily available, 

although under-used, coordination mechanisms.  

In the Chapters preceding this one, we saw how the Court participates and has a role in the 

process of developing EU law. The Court’s case law can trigger legislative change and 

influence both the lawmaking process and the outcome.
977

 This could be seen as a two-way 

street. The same way that actions of the highest courts can be seen as part of how law is 
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developed; policy-making can also be seen as part of the process of interpreting the 

Constitution (or in the case of the EU, the Treaties).
978

 The idea of a closeness between 

judicial and political process is certainly not a new one. Similarly, the idea of a relationship 

between the ‘judicial’ and the ‘political’ is very old. In the first Chapter I identified three 

‘approaches’ to the Court’s relationship with the lawmakers. The theory of constitutional 

dialogue could be seen as akin to the third approach – continuous interaction between the 

Court and the lawmakers. In particular, there are elements that overlap with the idea of 

judicialisation, but its nuances differ.  

I start this section with a brief introduction to the idea of coordinated construction. I ground 

this idea in the theories of coordinated construction (United States) and constitutional 

dialogue (Canada). These theories are, however, taken as an inspiration at the abstract level 

rather than a detailed example and are adapted to the realities of the EU. In the second part of 

this section I, first, identify some findings from my case studies that align with my 

understanding of coordinated construction and, second, I engage with the existing 

mechanisms in the EU system that potentially fit the idea of coordinated construction between 

the Treaty makers and the legislature and the Court before briefly sketching some normatively 

appealing ways coordinated construction could develop in the area of social policy. 

Before I commence, a remark is necessary about my use of the comparative method. I do not 

attempt to provide a comparative account of EU system with that of the United States or 

Canada where ideas of constitutional dialogue and coordinated construction have been present 

for decades. I also do not attempt to engage in reasoning as to whether and how far these 

judicial systems could actually serve as a comparator for the EU judicial system. There is 

already quite extensive literature in place on this subject.
979

 Instead, I rely on an abstract 

understanding of coordinated construction that might allow for a better understanding of my 

own findings in the preceding Chapters. At such a level of abstraction this theory is no longer 

grounded in the specificities of either the Canadian or American constitutional systems.  

Then I modify the theory to adequately fit the EU system. While there might be no solution 

that is readily transferable to the EU system, one can draw on other experiences.
980

 In other 

words, at a certain level of abstraction the idea of constitutional dialogue and coordinated 
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construction acquires explanatory power about how the interaction between the Court, on the 

one hand, and the Treaty-makers and legislature, on the other, already works - an explanation 

complementary to those analysed in Chapter I. In addition, a modified version of the theory, 

as set out below, might have features capable of mitigating some of the flaws revealed by my 

case studies. 

Importantly, the theory of constitutional dialogue and coordinated construction has been 

developed largely in the context of judicial review: review of the constitutional validity of a 

legislative act. In a simple manner, “judicial review” is the term used to describe the action of 

courts in striking down laws.
981

 The summary of the constitutional dialogue that follows in 

this sub-section should be seen as limited to such actions. In the next section I argue that there 

is the potential in the EU to apply this theory beyond the classical judicial review cases - 

direct actions under Article 263 TFEU and preliminary references questioning the validity of 

EU secondary measures under Article 267 TFEU. Indeed, the theory might even be better 

suited to procedures focusing on interpretation rather than validity. 

 

I. A theory too foreign? 

 

In the last twenty years, the idea of constitutional dialogue has taken over public law 

scholarship in North America and beyond.
982

 Descriptively, it refers to the practice of 

interaction and even deliberation between the judiciary and legislature over how 

constitutional commitments should be applied; normatively, it has been seen as a means to 

defend judicial review.
983

  

In this section I take the ideas of constitutional dialogue and coordinated construction, as they 

have been developed in the United States and in Canada, to sketch the basic contours of a 

theory that could help explain and maybe develop the relationship between the CJEU, on one 

side, and the Treaty-makers and the legislature, on the other. The idea is to focus on the 

practical aspects of the theory, of a constitutional dialogue and on how this relationship can be 

understood and maybe even turned into a more coordinated process. I leave out the other 

doctrinal implications of constitutional dialogue (e.g. for discussions of legitimacy or counter-

majoritarian criticism of the Courts).  
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In the 1970s, Alexander Bickel argued that courts and legislatures played distinct and 

complementary roles in a dialogue between themselves and with society. He saw the 

judgments of the United States Supreme Court as the beginnings of conversations between the 

Court and the people and their representatives.
984

 He also recognised that, at the start, they 

were not conversations between equals but that the Supreme Court had the edge; at the same 

time, the universal effectiveness of the judgment depended ultimately on the consent of the 

administration.
985

 According to Bickel, the Court interacts with other institutions in an endless 

conversation.
986

 Bickel recognised that the court makes policy, but argued that the search 

should be for a function for the court that differs from the legislative and executive functions 

and which could not be performed elsewhere if courts did not assume it.
987

 

In 1988, Louis Fisher set out to show that constitutional law is not a monopoly of the 

judiciary but rather a process whereby all branches of government converge and interact with 

their separate interpretations.
988

 While not the first idea in this direction, his was the first to 

attempt to identify how exactly the coordination between the political and judicial branches 

took place in the United States. The gist of the theory was in the importance of how Supreme 

Court rulings are received. Fisher argued that the judgments remained undisturbed only in so 

far as the Congress, the President, and the general public found them convincing, reasonable, 

and acceptable.
989

 Under his theory of “coordinate construction” not only the Supreme Court 

but also the President and members of Congress had the authority and competence to engage 

in constitutional interpretation and not only before the Court decided but also thereafter.
990

 

Similar questions could be asked in the EU system - why should the legislature be less 

important in interpreting the Treaties than the Court?
 991

 

Fisher also summarized the routes illustrating how coordinated construction worked in the 

context of the Supreme Court’s relationship with the other branches of government. He 

highlighted six such routes. The first was judicial invitation where the Supreme Court openly 

invited the Congress to legislate
992

. The second was testing of the Supreme Court’s case law 

where Congress might pass new legislation and attempt to provoke new litigation that may or 
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may not cause the Supreme Court to change its case law
993

. The third was direct confrontation 

with an aim of preventing the court from deciding certain cases or the stripping court of its 

powers. Here he gave an example of a Resolution passed by the House of Representatives 

telling the courts to step back from a specific matter.
994

 The fourth route that he identified was 

the statutory construction of a dispute – a practice of the Supreme Court to decide by means 

of statutory interpretation instead of Constitutional interpretation in cases where it was 

possible.
995

 The fifth was the differentiation between procedural rules (a matter for the 

political branches) and constitutional questions (a matter for the courts).
996

 The final route 

was cases of explicit delegation whereas where the Constitution explicitly allocated the 

Congress to enforce certain rights, the Supreme Court exercised restraint and left the authority 

on the matter to Congress.
997

 

In 1997, Meernik and Ignagni broadened the definition of coordinated construction. 

According to them it was a process by which governmental and nongovernmental actors 

sought to realize their interpretation of the constitutionality of legislation and law.
998

 In the 

EU context one should mention the work of Lisa Conant that has taken a similar direction.
999

 

A seminal work in terms of the theory of constitutional dialogue came, however, slightly 

later. In 1997 Peter Hogg and Allison Bushell, writing in the Canadian context, argued that 

judicial review under the Canadian Charter of Rights and Freedoms (1982) was legitimate 

because constitutional cases could be - and often were - followed by legislation.
1000

 According 

to them, the interaction between courts and legislatures in these cases could be seen as a 

dialogue.
1001

 They defined the relationship between the Court and the competent legislative 

body as dialogue if a judicial decision was open to legislative reversal, modification or 

avoidance.
1002

 Their empirical results showed that legislative response of some kind followed 

in all but thirteen of the sixty five cases surveyed.
1003

 Their piece really kicked off the debate. 
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MacKey then argued that the role of courts was in balance with the legislative role. The 

dialogue between the two bodies provided a method of accountability. The judges preserved 

the values enshrined by the Charter, while the legislators continued to represent Canadian 

society.
1004

 Neither the judges nor the legislators had the final say under the Canadian 

Constitution. What was encouraged was an on-going dialogue between the various branches 

of government, which should produce laws that better balance competing interests, thereby 

better serving the Canadian public.
1005

 According to him, the benefit of dialogue was in 

providing some solution when either courts or legislatures were unreasonable.
1006

 Maintaining 

a role for the legislature could also be seen as facilitating the democratic idea of government 

by discussion.
1007

  

Hogg and Thornton’s (née Bushell) study invoked a lot of criticism. The criticism was mainly 

aimed at their understanding of the term “dialogue” and the fact that their definition included 

any legislative response including repeal and amendment.
1008

 Morton argued that ‘dialogue’ 

implied equality and the cases Hogg and Thornton analysed mostly did not present any real 

level of equality between judiciary and legislature.
1009

  

A year later, Kent Roach partly responded to this criticism. He argued that rulings of the 

Canadian Supreme Court are best seen as starting points in a dialogue with legislatures and 

society.
1010

 He distinguished among three forms of dialogical judicial review: one where the 

courts and the legislatures have equal rights to interpret the Constitution; one where the court 

is ultimately accountable to the legislature and society; and one where the court and the 

legislature play distinct but complementary roles.
1011

 The introduction of the latter ‘type’ 

somewhat reduced the problem of ‘equality’. 

The first model, when taken to the extreme, suggests that a judicial decision is just one 

particular interpretation of the Constitution and not entitled to any more respect than an 

interpretation by the executive or the legislative.
1012

 Roach suggested calling this type of 
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interaction “coordinate construction” and suggested that it sacrifices the distinctive role of 

courts and legislatures by implying that both should devote their different talents to the same 

exercise: constitutional interpretation.
1013

 The second model, according to Roach, was based 

on the idea that the Court should be accountable to the legislature and should make politically 

sensitive judgments.
1014

 In this dialogue, the courts and legislatures speak in similar voices 

that reflect and defer to majority opinion and the goal of this dialogue is to reach an 

agreement where the Court is often following the legislature.
1015

  

His preference however lied with the third model because, according to him, it had the 

potential to accommodate a conventional understanding of the judicial process and the rule of 

law and also because it could produce the most constructive partnership between courts and 

legislatures.
1016

 By courts and legislatures adding their distinctive voice, talents and concerns 

to the conversation, Roach argued that this facilitated a richer and more sophisticated dialogue 

than could be achieved by a judicial or legislative monologue or a dialogue where courts and 

legislatures engage in the same task.
1017

 He saw Bickel as the main proponent of such a 

dialogue where the dialogue between courts and legislatures was not a conversation between 

equals.
1018

 Roach saw Bickel as sensitive to the fact that the court speaks through final 

judgments that should be obeyed while recognising that these judgments might not be the 

final word on the matter.
1019

 While legislatures enacted legislation to solve a social problem, 

judges saw the actual effect that the measure would have on a particular individual or a 

group
1020

 and thus their roles were distinct 

Roach also suggested that an exception to a dialogue could be seen in cases dealing directly 

with enforcement of the separation of powers because in case where a legislative act is 

invalidated, the only option for the legislature is to change the Constitution or the Court.
1021

 In 

such cases, Roach saw the Canadian model to be the closest to the United States model of 

judicial supremacy.
1022
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Rosalind Dixon has also looked at the idea of dialogue as a “promising midway” between the 

extremes of judicial and legislative supremacy.
1023

 She has proposed a slightly different 

approach in which the Court should defer to the legislature’s interpretation of constitutional 

rights in “second look cases” (cases where a certain matter comes before the Court 

repeatedly), provided that such deference is reasonable.
1024

 This might apply to situations like 

Mangold where the same questions were referred to the CJEU repeatedly. Dialogue requires 

that in second look cases where the Court had previously reasoned broadly, it should narrow 

the force of that reasoning ex post in order to reconcile ex post deference with earlier 

precedent.
1025

 Where the legislative sequel could not be saved by the narrowing of the Court’s 

earlier decision, then the first look decision would prevail.
1026

 Her idea was that the first look 

decision of the Court is premised on the understanding that a legislative sequel might take the 

form of a disagreement with Court’s decision.
1027

 This approach favoured a more controlled 

process of interpretive exchange under the Canadian Charter, whereby both judges and 

legislators commit, where possible, to modify rather than wholly disregard, the interpretations 

of the other branch.
1028

 

In general, dialogic theories are very appealing, since they go beyond the discussion of 

deference and have the potential to accommodate a strong judicial voice.
1029

 They potentially 

make room for: 

“[M]ultiple voices and multiple institutions and a potentially endless circle 

of judicial correction of legislative mistakes and oversights followed by 

legislative correction of judicial mistakes and oversights”.
1030

  

The question then arises whether there is an obligation for the Court to engage in a certain 

kind of relationship with the lawmaking bodies? This is the question that might be best 

answered in the context of a specific constitutional environment. I try to do this in the next 

section. 
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II. Coordinated construction for EU social policy? 

 

In the previous Chapters I demonstrated that there is a certain level of interaction already 

embedded in the relationship between the CJEU, on one side, and the Treaty makers and the 

legislature, on the other. The legislature responded to the case law especially clearly in both 

the case studies on the aftermath of Viking and Laval and regarding working time, and the 

Court, thereafter, slightly adjusted its case law in line with worries expressed in the legislative 

avenue. Overall, there is a more or less explicit overlap and interaction between the Court and 

the lawmakers on many issues. The argument advanced in this section is that, if we already 

have a level of interaction, then there is a necessity to think about how we can turn it into a 

conscious coordination, how it should be structured and in which cases and in what manner 

such coordination would be desirable.  

The ideas about constitutional dialogue presented above allow us to think in more specific 

manner about the relationship between the CJEU, the Treaty-makers and the EU legislature. 

In the interaction between the Court and the legislature, the CJEU seems to hold the last word 

more often than the legislature (e.g. failures to amend the WTD and also Monti II). However, 

over time, the legislature more often than not manages to amend the same provisions that the 

Court has previously interpreted (intermediate level interaction found in Chapter II) and, even 

at the micro level, seems capable of responding, even by curbing the consequences of the case 

law (e.g. the Enforcement Directive and the newly proposed amendment to the PWD, if 

successful). There is a certain level of interaction already in place in the EU system, although 

a somewhat imbalanced one where the Court typically has the last or the only word (the 

aftermath of Mangold) and where the interaction between the Court and lawmakers is not 

explicitly recognised. What is more, the Court tends to limit the consequences of its case law 

in cases where it has caused turmoil in the lawmaking avenues (e.g. Del Cerro Alonso in 

working time, also the Court’s shift in approach regarding the compatibility of national 

industrial relations systems and circumvention of national wage-setting systems following 

Viking and Laval). This, in turn, shows that developments in the lawmaking avenue might 

have some effect (even when they are unsuccessful). 

Dawson has argued that while the EU’s political and legal diversity make the idea of ‘shared 

responsibility’ for constitutional interpretation between judges and policy-makers normatively 

attractive, the existing institutional structure of the Union does not provide the necessary 
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incentives for legal and political actors to engage on constitutional matters.
1031

 Here, I try to 

show that more of the Union’s institutional structure would sit comfortably with coordinated 

construction than is often thought. 

Here, I attempt to construe a vision for an explicitly coordinative relationship between the 

CJEU, on one side, and Treaty-makers and legislature, on the other. First, I start by 

envisioning what type of coordinated construction would be the most suitable in light of the 

current relationship between the CJEU and EU lawmakers in the area of social policy, and in 

the light of the general roles awarded to the Court and the lawmakers by the Treaties. I also 

try to take into account the general regulatory framework within which the Union operates 

and the Court’s role within it. Second, I propose how coordinated construction could 

potentially fit within the broad features of the EU judicial environment (the preliminary 

reference procedure, the interwoven nature of EU legal acts). Finally, I look more specifically 

at potential ways to instrumentalise the idea of coordinated construction via EU existing 

mechanisms. 

Two remarks are due before I continue. 

First, I use the term “coordinated construction” instead of “constitutional dialogue”. The term 

“dialogue” implies a high level of equality between the interacting entities; such equality is 

lacking in the EU system and, in light of my case studies, it might be unrealistic. In addition, 

the requirement of equality in the Court’s relationship with the Treaty-makers and the 

legislature might endanger the role of the Court to ensure that the rule of law is upheld in the 

Union (Article 19(1) TEU). I also expand the idea of coordinated construction beyond the EU 

primary law; hence the term “constitutional dialogue” does not seem suitable.  

However, I want to distinguish my use of the term “coordinated construction” from how this 

term is used by Roach (analysed above). I use it in a way that does not imply that the function 

of the judiciary and legislature is the same. In fact, as I argue below and as also seen in the 

preceding Chapters, the CJEU certainly plays a very different role from that of either the 

Treaty-makers or the EU legislature (the Court is concerned with only the particular issues 

brought before it, is much freer to shift between primary and secondary law and the cases 

come in the form of individual disputes rather than a request for policy and so on). At the 

same time, this does not mean that there is a clear distinction between judicial and political 

matters because the matters that come before the Court can usually be regulated and 
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determined just as well by the Treaty-makers or the legislature (e.g. on-call time, whether 

annual leave must be separate from other types of leave, what rights can be acquired during 

parental leave etc.). Indeed, Chapter II clearly showed that, not only do the Court and the 

lawmakers actively engage with the same measures, but they also engage with the same 

articles in their roles as interpreters and policy-makers. What is more, at the micro level 

Chapter III showed that beyond merely engaging with the same provisions, the Court and the 

lawmakers also often engage with the same legal issues or questions and develop their 

understanding over time partly by coordinating with each other. 

Second, when discussing judicial dialogue, Hogg and Bushell and later commentators meant a 

dialogue in which the judicial decision stems from judicial review (review of legislative and 

executive actions). In the EU system, this would mean direct actions or those preliminary 

references that question the legality of an EU legal act.
1032

 While there might be some 

grounds to speak about coordinated construction in direct actions, I believe that in the EU 

system there is an even more convincing argument for construing the relationship as 

coordinated in the case of preliminary references. In fact, as we saw above, most of the cases 

by far in the area of social policy come before the CJEU via preliminary references and one 

cannot ignore the effect they have on the development of social policy law at the EU level; 

hence, I intend to expand the idea of coordinated construction beyond judicial review. In fact, 

I primarily focus on the process of preliminary references, since that seems much more 

relevant for the EU law system. 

 

1. What type of coordinated construction? 

 

While it inevitably reflects and even mirrors certain aspects of constitutional design that can 

be found elsewhere, the EU is undoubtedly also quite a unique formation. In this section, I 

argue that the coordinated construction with the greatest promise of suitability for the Union 

system would be one where we recognise and accommodate the idea of a strong court with 

the capacity to deliver the final word on certain matters, but where at the same time we see the 

functions of the CJEU and those of Treaty-makers and legislature as distinct and mostly 

complementary. This is rooted in my findings, in the case studies and micro level analysis of 

the Court’s relationship with the legislature and also in the lack of a direct response by the 

Treaty-makers to the case law.  

                                                           
1032

 Under Articles 263 and 267 TFEU. 



239 

 

At the same time, I believe that at times the coordinated construction should give less weight 

to judgments, especially when decisions are based on the interpretation of EU primary law, it 

might be appropriate to recognise the legislative mandate to enforce the Treaties and thus to 

recognise a broader legislative role. Otherwise, in situations like that of working time and the 

aftermath of Viking and Laval the Court plays the dominant role; the Court’s case law acts as 

a trigger for attempts at legislative change but also as a key argumentative device in the hands 

of the actors within the legislative avenue, where the case law narrows the legislative agenda 

and even disables the possibility to pursue aspects beyond those found in the case law. The 

legislature then is forced to make do with an indirect and somewhat vague response that 

might not be satisfactory in terms of legal certainty (e.g. the introduction of Monti clause in 

the Enforcement Directive or the implementation guide on the WTD). 

The Union has a modified version of the separation of powers.
1033

 At the EU level the 

separation of powers is less clear-cut than within many member states, especially where the 

distinction between the legislative and executive branches is concerned.
1034

 Due to the 

legislative powers belonging to both the European Parliament and Council, and the 

Commission’s very significant role in the legislative process, there is a certain fragmentation 

of the legislative function. Due to the Commission’s role, there is also some institutional 

overlap between legislative and executive functions. At the same time, it is also well-accepted 

that the Court does play a significant role in the process of developing EU law.
1035

 

Even though one can still distinguish among the functions of institutions, it seems more 

appropriate to talk about the EU system in terms of a balance of powers rather than a 

separation of powers. The term “balance of powers” also harbours the potential to encompass 

a more outside-of-the-box and dynamic understanding of how branches of powers work in the 

Union system.  

Jean-Paul Jacqué has conceptualised the balance between EU institutions in two ways: one 

legal, one political. From a legal point of view, institutional balance is a constitutional 

principle which must be respected by the institutions and the member states and breach may 

be sanctioned by the Court. The principle is breached when an institution acts beyond its 
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competences.
1036

 In contrast, from a political point of view, institutional balance describes the 

way the relationship between the institutions is organised.
1037

 These two understandings, to 

me, seem complementary. Indeed, while the principle can be seen as embodying how 

institutions interact, at the same time it construes the functional and legal limits to their 

activities by prohibiting action beyond their respective competences.  

How does the idea of coordinated construction fit with the principle of institutional balance? 

To me it is one of the tools we can use to try to conceptualise and specify institutional 

balance. Dawson, who has written on the idea of constitutional dialogue in the EU context, 

has stated that, descriptively, constitutional dialogue refers to the practice of interaction and 

deliberation between the legislature and the judiciary over how constitutional commitments 

should be applied, while, normatively, dialogue is more than an observation but also a means 

of defending judicial review.
1038

 Therefore, the idea of coordinated construction
1039

 is 

necessarily tightly connected to that of institutional balance, since it attempts to conceptualise 

how the Court and Union level lawmakers should interact including what the role of the Court 

should be in this relationship. As such, the theory has the promise to encourage greater 

judicial respect for legislative decisions and political compromises forged by EU institutions, 

whilst recognising and respecting the role of the CJEU.
1040

 

What type of coordinated construction could be concordant with the idea of institutional 

balance in the EU and the functional division of competences? The best answer seems to be a 

coordinated construction that accommodates the differing but complementary roles played by 

the CJEU, on one side, and the lawmakers, on the other, and that takes into account the 

dynamic nature of their relationship as revealed in Chapters II and III. First, such an 

understanding allows for a distinction between the role of the CJEU (to ensure that “the law is 

observed”
1041

), that of the Treaty-makers (to establish the constitutional foundations of the 

Union) and that of the legislature (to exercise the legislative function). Second, it seems able 

to accommodate “a strong Court”. Third, it fits more recent ideas of institutional balance as 

dialogical in which a balanced interaction between constitutional actors demands a 
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constructive and on-going dialogue concerning how best to resolve constitutional conflicts 

and achieve the public good.
1042

 

It is important, however, to distinguish between the Court’s relationship with Treaty-makers, 

on the one hand, and the Court’s relationship with the EU legislature, on the other. The 

interaction will necessarily be different in each situation due to differences in both the Court’s 

powers and the potential for the Treaty-makers and the legislature to influence the Court. I 

expand on this distinction in the next section. 

One also has to take into account the characteristics of the area of social policy and the role 

social policy plays on the EU stage. The area of social policy is filled with highly elaborate 

rules on how certain things should be done (for example, that on-call time should count as 

working time, that posted workers do not have to be paid a minimum wage if this is not 

determined statutorily or by a universally applicable collective agreement and many more); 

however, the coverage of EU rules is by no means comprehensive. Quite the opposite is true – 

there are probably more areas of social policy that EU law currently does not reach than ones 

where it is applicable. Awareness of both the role of the Court and the legislature might help 

in construing their respective roles in a way that is sensitive towards this situation.  

Finally, coordinated construction sensitive to the respective functions of the institutions would 

also potentially allow the EU legislature to accommodate the role of the CJEU in its daily 

work. At the moment the Better Regulation agenda is actively enforced and promoted by the 

Commission.
1043

 However, the Court’s case law does not play an explicit role in the REFIT 

process despite it being a potential trigger for many of the legal acts mentioned as candidates 

for review.
1044

 Recognition of the relationship between CJEU judgments and the development 

of EU law - as illustrated by my case studies - seems an appropriate and indeed necessary 

addition to the better regulation agenda, especially if one of the aims of the process is to 

create more legal certainty in the respective fields.  

The focus so far has been mostly on the relationship between the national and supranational 

levels and not on various ideas and models of the supranational. But the time might be ripe for 

a change in emphasis.
1045

 The dialogue between the EU and the national level, at its core, is a 
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dialogue in conflictual terms due to supremacy and direct effect. National courts and 

legislatures have to enforce CJEU judgments and they are (at least in theory) dependent on 

what the Court decides. Coordination between the judiciary and lawmakers at the EU level 

has more promise – it is, at first sight, coordination on more equal terms, even when it might 

be de facto quite constrained as my case studies revealed (e.g. the Treaty-makers responding 

by expanding legislative competences, the legislature struggling to respond as in relation to 

working time and the rate of failed amendments concerning provisions previously interpreted 

by the Court at the intermediate level as Chapter II suggested).  

The Court undoubtedly plays a significant role in terms of its involvement with the EU social 

policy acquis and in the legislative avenue when its case law triggers a political response - 

given that constraints on the legislative process are hard to overcome and that the Court de 

facto often holds last word. In addition, the importance of the CJEU is clear when there is 

one-sided activity (like Mangold aftermath) and when there is no legislative response, 

although, for the sake of legal certainty and to accommodate the conflict with the national 

level, intervention by the EU legislature might be desirable in order to protect the role of the 

CJEU itself. Therefore, one of the main challenges for any coordinated construction at the EU 

level will necessarily be developing an understanding of the limits of the Court, an 

understanding that must be developed by the Court itself at the end of the day. 

Finally, one could distinguish between two ‘types’ of coordination between the judiciary and 

legislature depending on the method of responding to the court’s actions. The first is a 

legislative or constitutional response to a specific matter decided by the court. The second 

type is an attempt to influence the court as an institution (court-curbing). While I have been 

occupied mostly with the former, it is important to mention the latter – the court-curbing 

mechanisms in the EU context.  

Daniel Kelemen looked at the CJEU’s independence from the perspective of court-curbing 

mechanisms and concluded that the CJEU “is well insulated against the range of court 

curbing mechanisms that political actors have been known to deploy in other democratic 

polities”.
1046

 Others, like Thomas Horsley and Mark Dawson, have come to a similar 

conclusion.
1047

 Beyond separate moments like the restriction of the Court’s jurisdiction over 
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two pillars (Justice and Home Affairs and Common Foreign and Security Policy) at 

Maastricht, there has not been much that could qualify as court curbing.
1048

 

This aspect of interaction between the Court and the lawmakers has remained beyond the 

scope of my analysis; however, I generally agree with Kelemen, Horsley and Dawson and 

assume they are right when they argue that the Court is very isolated from court curbing 

attempts. This follows, first, from the Court’s extensive role whenever the changes in its 

Statute are proposed and how, in fact, the Court is the main initiator for such changes. 

Second, recent reforms like the expansion in the number of General court judges and the 

liquidation of the Civil Service Tribunal as well as the story of the EU’s accession to the 

ECHR (Opinion 2/13) are also evidence of the powerful role the Court (albeit not necessarily 

the General court) plays in determining its own institutional destiny.
1049

 

At the same time, the lack of any real threat to the Court’s powers makes the idea of 

coordinated construction regarding substantive issues decided by the Court even more 

appealing. First, it ensures some level of embeddedness of the Court in the EU structure and 

might compensate for the imbalance created by Court’s powerful institutional position. 

Second, coordination might also be desirable from Court’s perspective due to the lack of 

direct institutional interaction between it and Union’s political organs. Third, since the EU has 

increasingly moved towards decision-making in the intergovernmental and soft law sphere
1050

 

from which the Court is largely excluded, the time might have come to re-think the Court’s 

relationship with the lawmakers leading to a more coordinated approach that then could feed 

in to these soft law avenues. 

In sum, from one side we have a Court that in certain areas and on certain specific matters has 

elaborated quite strict rules, while sliding over other areas rather superficially (e.g. posting of 

workers, some aspects of working time, although compare with parental leave situation). 

Moreover, its approach could at best be assessed as somewhat irregular as revealed by the 

way certain legal issues have developed over time. The CJEU changes its own case law quite 

significantly over time, and often it just so happens this coincides with controversy at the EU 

or national level.  
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There is also a certain imbalance between the Court and the Treaty- and lawmaking side: with 

the Court at times having a far deeper reach than that of the lawmaking EU institutions (e.g. 

the effect the Court’s case law has had on trade union activity and national industrial relations 

systems). This deeper reach is partly a result of the general system of institutional balance in 

the Union, but also partly due to the structural characteristics of the EU judicial system where 

social policy is dominated by cases arriving before the Court via the preliminary reference 

procedure where what matters for the Court is the vertical balance of powers and where 

implications for the horizontal balance of powers remain ambiguous. 

In the area of social policy, the CJEU’s role is by no means restricted to fundamental social 

rights issues analogous to the ones embodied in member state constitutions. In the area of 

social policy, the CJEU is more like a labour law court that also deals with administrative and 

constitutional matters. It might, however, lack specialised experience in dealing with labour 

law cases. It might also lack data, research capacity and reliable impact assessments and other 

information. These aspects might lead us to think that other forums should also be involved in 

the process of fashioning legal solutions for the area of social policy. 

At the same time, social policy is still a restricted shared competence for the EU and the 

powers of the EU in the field are limited. The problems with mustering a legislative response 

in the aftermath of Viking and Laval vividly illustrate this. Social policy is also seen, even by 

the Court itself, as a matter largely for the member states. This is even more of a reason for 

the Court to be in step with the EU legislature and Treaty-makers. The idea of coordinated 

construction might actually give the Court a mechanism for greater clarity and direct its 

actions in a way that is more in line with EU powers in the field and in line with EU’s 

sensitive relationship with social policy as such. The instrumentalisation of coordinated 

construction might help the Court to get the intensity of its judgments ‘right’ in the area of 

social policy. 

However, for any type of coordinated construction to work, we have to conceptualise the 

Court as belonging to the institutional balance; more precisely, that the principle of 

institutional balance applies not just to the Parliament, Council and Commission but also to 

the judiciary (the Court) and the constitutional lawmaker (the Treaty-makers) thereby 

completing the picture.  

I agree with Horsley’s “institutional actor’s thesis” in which he argues the Court should be 

treated as one of the institutions and not singled out. In putting forward this thesis he draws 
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upon the work of political scientists who widely acknowledge the Court’s position as an 

institutional actor
1051

 and argues that it should be first and foremost analysed alongside the 

Union’s political organs.
1052

 Indeed in order to objectively assess the role the CJEU plays in 

the development of EU law one cannot single out the Court, at least not in the sense of 

refusing to go beyond its case law. Quite the opposite is necessary; as my case studies reveal, 

the only way to assess the process of developing EU law in a way that avoids fragmentation, 

is to look at developments of case law in parallel with changes in the Treaties and secondary 

EU law. 

This argument is strengthened by Article 13 TEU and the implicit and explicit inclusion of the 

Court in the EU institutional structure alongside and as an equal to the other institutions. No 

case has yet arisen in which the role of the Court, alongside other EU institutions, is assessed 

in terms of institutional balance within the context of Article 13 TEU
1053

. However, the Treaty 

explicitly includes the Court in the Union’s institutional framework and as under an 

obligation to promote the Union’s values, objectives, and interests and to ensure consistency, 

effectiveness, and continuity of Union’s policies (Article 13(1) TEU). The Court also has to 

act within its powers and to practice mutual sincere cooperation (Article 13(2) TEU). 

However, it does not mean that we should see the Court just as another lawmaker at the EU 

level. Quite the opposite is true. While the Court belongs and should be assessed alongside 

other EU institutions, it has a distinct role and function as set out by the Treaties. Its function 

is to ensure that in the interpretation and application of the Treaties the law is observed 

(Article 19(1) TEU). Although its judgments inevitably shape and influence EU law, or at 

least our understanding of the EU law, the Court does not per se possess lawmaking powers – 

it could not exercise a legislative function in the way the Council and Parliament do (Article 

14(1) and 16(1) TEU). Therefore, we need a concept of coordinated construction that, on the 

one hand, includes the Court within the EU institutional structure but, on the other, recognises 

its distinct role. 

This could be ensured only by the third group of constitutional dialogue theories elaborated in 

the previous sub-section – the one seeing the Court’s work and complementary to the Treaty-

makers and legislature. In sum, including the Court alongside other EU institutions should not 
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take away from its special role and endanger its independence. For that to work we must 

adapt the basics of the theory to the special features of EU institutional system. 

 

2. Embedding coordinated construction within EU institutional design 

 

Some general features of the EU institutional design and judicial architecture are very well 

suited to the idea of coordinated construction. First, I make the case for coordinated 

construction of both primary and secondary EU law and try to sketch out the differences 

between coordination in both situations. Second, the idea of coordinated construction in the 

EU context should apply beyond the judicial review type of cases (equivalent in the EU 

system would be the direct actions questioning the legality of EU legal acts under Articles 

263 and, at times, 267 TFEU). Finally, the preliminary reference procedure, by far the 

prevailing route for social policy cases to reach the CJEU, is actually extremely well suited 

for pursuing coordinated construction at the Union level despite its emphasis on coordination 

between the EU and national levels. 

As we saw above, the Court’s role in the area of social policy is diverse both in terms of the 

type of legal source that is the subject of interpretation and the types of rights involved. The 

CJEU adjudicates on social policy cases involving general principles, fundamental (social) 

rights, rights and obligations stemming directly from the Treaties, and also rights and 

obligations introduced in the EU system via EU secondary law. The idea of coordinated 

construction in the area of social policy could be extended beyond primary EU law, to 

encompass EU secondary law and reliance upon it by the Court. This would accommodate the 

general shift in responsibility for the development of social policy from the Treaty-makers to 

the legislature by expanding the legislative powers of the EU, as identified in Chapter II. In 

fact, the case for coordinated construction is even stronger in the case of EU secondary law.  

Theories of constitutional dialogue are traditionally applied to constitutional law, since that is 

the law usually dealt with by the highest courts. However, in the EU system, the CJEU is the 

ultimate court for the interpretation of both primary and secondary EU law. Its daily work 

consists as much of secondary law matters as it does of constitutional or primary law matters. 

The Court’s raison d’être is the interpretation and application of both EU primary and 

secondary law. It has also the right to invalidate measures of secondary law in the case of a 

breach of primary law. Moreover, the legal sources of EU law are very much intertwined in 

the Court’s reasoning (e.g. the freedom to provide services and the PWD). Numerous 
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interactions occur between general principles of EU law and secondary legislation. General 

principles and Treaty rights are seen as being given expression in Directives or Regulations 

(e.g. the Court’s approach to the general principle prohibiting discrimination based on age and 

the Employment Equality in Mangold and the following case law).
1054

 Secondary law can also 

give expression to a fundamental right and some legal bases in the Treaties expressively 

empower the EU legislature to adopt fundamental rights legislation.
1055

 This interwoven 

nature of EU primary and secondary law suggests the need for coordination to apply to both. 

The legislature also has the right to interpret and implement the Treaties via secondary law 

(without violating the Court’s case law on Treaty interpretation). A common argument when 

backing up Court’s extensive role in the EU legal system has been the need to fill gaps left by 

the Treaty-makers, as identified in Chapter I (second approach to Court’s interaction with 

lawmakers). Gap-filling by the Court involves addressing legal problems overlooked by the 

authors of the Treaties or by the Union legislature.
1056

 At the same time the legislature also 

has an obligation (Article 13(1) TEU read together with Articles 14(1) and 16(1) TEU and 

Treaty provisions on specific EU legislative competences) to fill in the gaps left by the 

Treaties in order to achieve the objectives of the Union and to promote ever closer union 

among peoples of Europe.
1057

 I find support in the work of Phil Syrpis. After identifying two 

extreme visions of Court’s relationship with legislature
1058

, he advocated applying one under 

which the political institutions had the power to determine the concepts found in the 

Treaties.
1059

 He also argued for legislative interventions to play a part in the process of 

concretising the Treaty, leading towards a dynamic dialogue between the judiciary and the 

legislature in developing the internal market.
1060

  

As Lenaerts and Gutiérrez-Fons have argued and as my case studies show, solving of the 

problems left by the Treaties might entail, in areas of shared competence, the pre-emption of 

national legislative choices by the Court.
1061

 In such situations, the only two forums to address 

the Court’s actions are the Treaty-making and legislative avenues. If we accept that the 
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legislature is also obliged to fill gaps left by the Treaties in order to achieve the objectives of 

the Union and to foster an ever closer Union between the peoples of Europe
1062

, these 

situations are ideal for developing ideas about how to coordinate between the CJEU, on the 

one hand, and legislature, on the other.  

Interestingly, in situations where the Treaties have to be clarified ex post, when what has been 

considered in the abstract by the authors of the Treaties actually comes before the Court in the 

context of a specific case, the legislature is then in a better position to evaluate the situation 

and coordination then can go on to improve the legal certainty in the area (e.g. the impact of 

the Court’s case law, rooted in primary law, on the PWD e.g. Rush Portuguesa). The Court’s 

judgments deal with EU law in concrete cases, and thus give the legislature practical 

information about the issue in specific situations and not only in the abstract. This is an 

argument for coordination from the legislative side. 

As Claire Kilpatrick has argued and as was revealed by my case studies above, legislation can 

provide a vehicle for the consolidation and codification of the CJEU’s jurisprudence (e.g. 

Enforcement Directive); however often something much more elaborate and creative than 

simple codification is at work in the process of drafting secondary legislation.
1063

 For 

example, the Enforcement Directive in part responded to the case law but also, and most 

importantly, developed the EU level procedures for coordinating posting and the protection of 

posted workers further. The idea of coordinated construction allows us to not only explore the 

interaction between the Court and legislature, but also to attempt to structure it in a coherent 

manner consistent with the roles of both the Court and the legislature. 

Phil Syrpis has explored also the relationship between primary and secondary law in the 

EU.
1064

 He found that there were huge inconsistencies in Court’s approach to the relationship 

between primary and secondary law that have important constitutional ramifications
1065

, in 

particular in relation to the power of the legislature to affect the Court’s interpretation of the 

Treaties.
1066

 My case studies also revealed considerable variety in how the Court treats the 

interaction between EU primary and secondary law (comparing e.g. the aftermath of Viking 

and Laval with the aftermath of Mangold). Syrpis argued that legislative interventions should 

be read in the light of pre-existing judicial elaborations of the Treaties and the on-going 
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constitutional dialogue between the legislature and the judiciary.
1067

 The legislature may 

attempt to depart from judicial rulings (working time) or it may merely aim at making the 

Court’s cases more visible and accessible (e.g. the definition of discrimination used in the 

Employment Equality Directive).
1068

 According to Syrpis, the Court is yet to develop a clear 

conception of its “proper” role where Treaty framework is supplemented with secondary 

legislation of various kinds, because at the moment the Court rarely, if ever, gives an overt 

rationalization for its decision to treat legislative interventions with greater or lesser amounts 

of respect.
1069

  

In light of his findings, Syrpis advocated the need for a more intensive and transparent 

constitutional dialogue between the legislature and judiciary as a necessary element in 

developing a more sophisticated approach to the relationship between primary and secondary 

law.
1070

 Indeed, coordinated construction might help in developing a more coherent approach 

to hierarchy in EU law and to such diverse situations as the aftermath of Mangold involving 

the constitutionalisation of EU secondary law and the aftermath of Viking and Laval 

concerning the relationship between fundamental freedoms and rights which is to be solved at 

the level of secondary law. 

In sum, matters of primary and secondary law are so intertwined in the EU system and in the 

work of the Court, the Treaty-makers and the EU legislature that there is no reason against 

attempting to apply the ideas of coordinated construction to both levels of EU law. The 

interaction between the Court and the legislature in matters of secondary EU law is even more 

intense; on the one hand, the Court has the (very rarely used) power to invalidate EU 

secondary law measures and, on the other, the legislature has the power to change secondary 

law completely even in a manner that goes against past interpretation by the Court (if the 

interpretation has not been based on EU primary law). While it in fact might be more difficult 

to instrumentalise coordinated construction with regard to EU primary law than secondary 

law, the point I wanted to make here was simply an argument in favour of extending the idea 

of coordinated construction beyond strictly constitutional matters. 

To accommodate the idea of coordinated construction in the EU system, it is necessary to 

extend it beyond judicial review. If we attempted to instrumentalise coordinated construction 
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in only those social policy cases that are judicial review cases, it would have a marginal 

effect.  

Theories of constitutional dialogue have traditionally been applied to judicial review cases 

due to the systems they have been developed within. In the EU system ‘judicial review’ type 

cases would be those brought under Article 263 TFEU or - if a national court has doubts 

about the validity of an EU legal act – cases brought within preliminary ruling procedure 

(Article 267 TFEU). Most preliminary ruling cases, however, do not question the validity of 

an EU legal act but instead raise questions of interpretation. 

The two types of case by which social policy questions are almost exclusively brought before 

the CJEU are preliminary references and infringement procedures. 

Chapters II and II revealed that preliminary references especially bring a lot to the table in 

terms of our understanding of social policy law at the EU level. First, preliminary references 

prevail in terms of numbers (Chapter II). At the very least, these cases constitute a very strong 

and influential argument about how EU law in the area is to be understood and applied. 

Hence, the existence of such cases is also critically important for the EU legislature. The 

Court’s interpretation of specific matters has the power to prevent the legislative process from 

moving forward (see the working time case study and, in particular, the development of such 

issues as on-call time and compensatory rest) or trigger legislative proposals and lawmaking 

(see, for example, the Barber protocol at the level of primary law and the aftermath of Viking 

and Laval – especially on such issues as the compatibility of national wage-setting systems 

with EU law - at the level of secondary law). The case law stemming from preliminary 

reference undoubtedly has an impact on the work of both the Treaty-makers and the 

legislature and, since it is relevant for their interaction, it must be considered in terms of 

coordinated construction in the EU. 

However, there is a potential danger to be evaluated. Coordinated construction and 

constitutional dialogue theories can be understood as potentially endangering judicial 

independence.
1071

 While such criticism would apply to judicial-review-type cases in the EU 

system if the Court seemed to be influenced by a duty to accommodate the EU legislature’s 

views, this criticism loses much of its force in preliminary reference cases. In preliminary 

reference cases raising questions of the interpretation of EU law, the EU legislature is not a 
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direct participant (not a party to the proceedings) and hence coordinated construction in such 

cases could not be seen as endangering the Court’s impartiality, at least not in the same 

manner as in judicial review cases. A similar argument could also be made in relation to 

infringement procedures. Although the Commission is a direct participant in the legislative 

process, in the context of infringement procedures the Commission does not act in its 

legislative role and did not formally participate in the adoption of the legal act in question. 

Moreover, there are many benefits to normatively re-conceptualising the Court’s relationship 

with the Treaty-makers and the EU legislature in terms of coordinated construction. First, this 

would allow us to openly recognise and accommodate the interaction that is already there. It 

would also potentially allow us to foster this interaction in situations where it is desirable and 

limit it when it is not. Second, this would allow us to recognise the impact preliminary 

references have on the development of EU law at the EU level and accept this (see the next 

section for how to deal with this). Third, this would recognise the effect these cases have on 

the horizontal axis of institutional balance. 

Could coordinate construction be a useful concept for direct actions? I do think it has 

potential here, also. However, here the primary objective should be securing the Court’s 

impartiality and its role in ensuring the rule of law is obeyed within the EU by the lawmakers. 

Hence, one must be very cautious here about instrumentalising coordinated construction in a 

way that is deferential to the EU lawmaking institutions that are directly participating in such 

cases. One could also argue that here, due to the ideas of coordinated construction, the Court 

could actually gain the necessary leverage to engage more deeply with cases due to its role as 

mediator of institutional balance in such situations. The idea of coordinated construction 

might afford the Court a more active role here.
1072

 

 

3. Instrumentalising coordinated construction 

 

Coordinated construction is a process whereby the CJEU and the EU lawmakers interact in a 

responsive way in the process of developing EU law. The Court and EU lawmaking bodies 

play complementary roles. Since a certain level of interaction already happens on the 

horizontal plane and more horizontal coordination might be beneficial for the EU system, we 

need to think of the ways this discourse can be openly recognised and instrumentalised to 
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increase the transparency and visibility of how EU law develops and thus contribute to legal 

certainty in the EU. 

In this section I identify the main mechanisms through which coordinated construction could 

potentially take place. Some of these mechanisms are well known and are recognised in the 

EU system, some could potentially be used more fully while the recognition or construction 

of some others would be new. One could also of course imagine a broader (or narrower) list 

but this is simply an initial idea concerning coordination between the judiciary, on the one 

side, and lawmakers, on the other, in the EU system.  

This section is primarily focused on the routes to interaction between the Court and the 

legislature, since there is a lack of similar routes at the level of primary EU law. The only 

route to interaction at the level of EU primary law is the Opinion procedure for international 

agreements under which the Court can be asked to rule on whether an international agreement 

is compatible with the Treaties. While there are some exceptions, such as the CJEU Opinions 

on the ILO Chemicals Convention
1073

 and Marrakesh Treaty to Facilitate Access to Published 

Works for Persons Who Are Blind, Visually Impaired or Otherwise Print Disabled
1074

, the 

Opinion procedure is rarely used for anything related to social policy. Although Opinion 2/13 

recently revealed that this route might indirectly influence the development of social rights 

insofar as they are found in international human rights treaties. While, therefore, the effects of 

the Opinion procedure cannot be completely disregarded, its impact on the day-to-day 

development of EU primary law in the area of social policy is marginal at best. 

Generally, at the level of primary law, the Treaty-makers set the stage for the Court and have 

the last word, since the Court cannot review the legality of the Treaties. At the same time, the 

Court does have broad powers of interpretation and - as the findings in Chapter II and the 

extensive case law focussing on certain groups of Treaty provisions suggest – the Court’s role 

is rather important in the elaboration of Treaty rights and has been always accompanied by an 

extension in EU legislative powers in fields where there is a lot of existing case law. 

Krislov, Ehlermann and Weiler observed a gradual judicial widening of member state 

obligations due to the principle of direct effect
1075

 and identified the lack of an “acceptability” 

mechanism given that the Treaty-makers’ vision on matters might differ from that developed 
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by the Court.
1076

 The result of this process, according to them, was a “sturdy constitutional 

order built of abstract legal norms with increasingly less relation to the cold political 

reality”.
1077

 Here, they have aptly identified the main issue with interaction at this level – 

interaction between the Court and the Treaty makers is far more categorical than at the level 

or EU secondary law, since the Court cannot invalidate the Treaties and the Treaty making 

procedures might not be well suited to respond to the Court, except in extreme cases like 

Barber. Hence, interaction at this level could be instrumentalised better in terms of self-

restraint and awareness of the Court’s competences and being attuned to the gradual changes 

in the Treaties than in actual continuous interaction. Not much more than an obligation on the 

Court to alter its case law in light of Treaty changes (including general changes like the ones 

brought by the Treaty of Lisbon rather than a direct response to the case law) can be 

established. Moreover, as we saw, the Treaty-makers’ coping mechanism has been the 

expansion of EU legislative powers. This, therefore, points to the level of secondary EU law 

and coordination between the Court and the legislature as being the focus for the idea of 

coordinated construction. 

Coordinated construction requires conscious action from both sides – judiciary and the 

lawmakers. And both the Court and lawmaking entities must be regarded as a responsible part 

of the institutional balance.  

As Fritzsche has argued, discretionary powers and the scope of judicial review are part of the 

institutional balance, and courts have a special responsibility to secure institutional balance 

between themselves and other institutions.
1078

 In each case, then, the Court needs to explicitly 

address the issue of its relative power in the institutional setting.
1079

 Also according to Syrpis, 

the Court should send clear signals to legislature about potential legislation and should strive 

to maintain clearer standards with regard, not only to the intensity of judicial review, but also 

the way in which it deploys and combines its interpretative strategies.
1080

 Horsley has raised 

the question whether or not the CJEU should be left to operationalise legal limits for itself? 

He has argued that, in cases of prior interpretation, the CJEU should at least adhere to 
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substantive interpretations of Treaty limits that it has previously formulated when reviewing 

the validity of acts of the EU legislature.
1081

   

On the other hand, the legislature could and should send clearer signals to the Court about the 

intended effects of particular legislation.
1082

 I agree with Syrpis that if legislative 

interventions do aim to shift the case law of the Court, the competence to effect such a shift 

should be asserted and the effect on the pre-existing case law should be highlighted as clearly 

and precisely as possible.
1083

 In addition, the effect of prior rulings on legislative initiatives 

should be clearly indicated, especially when a legislative initiative appears to either codify, 

curb or even overturn a line of case law. This could be done within the ordinary legislative 

context but also within frameworks for regulatory change such as the Better Regulation 

agenda
1084

 and new governance mechanisms in the field of EU social policy to clarify the role 

Court’s case law plays and to set clear legal limits.
1085

 An example in this direction is the 

recent proposal for amending the PWD; although, despite referring extensively to the Court’s 

case law, the Commission avoided a deeper analysis of the case law that it had explicitly 

rejected as unacceptable (e.g. the consequences of the Laval judgment concerning wages for 

posted workers). Cherry-picking case law potentially muddles the policy-making process. 

However, it is not enough to simply stress the need for one side to take into account the other. 

In this section I look at the potential of various mechanisms in the EU system to 

accommodate coordinated construction. I divide the mechanisms of coordinated construction 

into two groups: participatory routes and coordination devices. Finally, I look at some 

solutions not currently present in the EU system that could be plausible in order to 

operationalise coordinated construction. 

 

a. Participatory routes 

 

Under participatory routes I look at the practical routes of communication between the Court, 

on one side, and Treaty-makers and legislature, on the other.  
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EU level actors and member states are privileged in terms of the participation rights awarded 

to them under the Treaties. The EU level actors can play three roles in the proceedings: they 

can be applicants, respondents and intervening parties. When intervening they have basically 

the same procedural rights as the actual parties to the case
1086

 and they either intervene in 

support of one of the parties (direct actions) or to provide an independent opinion 

(preliminary reference procedure). In both cases, they participate as a variation of amicus 

curiae. As we saw above, the member states and the Commission actively rely upon this 

possibility. For example, in the aftermath of Viking and Laval the new member states clashed 

with the old ones. The Commission seems to play an especially important role in the judicial 

avenue, given that in many cases (especially in the aftermath of Mangold, but also in relation 

to working time) the Court adopts the position advocated by the Commission. 

Nevertheless, the participation rights of some of these privileged actors are somewhat 

restricted. In preliminary reference procedures, where EU primary law is interpreted by the 

CJEU, only the member states and the Commission have unlimited intervention rights. The 

Council and European Parliament can intervene only if one or both of them participated in the 

adoption of the act under consideration by the Court
1087

; this means these actors can only 

intervene in cases where Court deals with EU secondary law measures and, for the 

Parliament, only if it was a co-legislator. The European Council is always formally excluded 

from preliminary references.
1088

 Moreover, the European Parliament and Council do not use 

these intervention rights, thereby giving up their ex post right to express an opinion about how 

EU law should be applied. In contrast, at the national level the Government and the 

Parliament can often come before a constitutional court as both an intervening party and a 

respondent. 

As opposed to in the preliminary reference procedure, intervention rights in direct actions are 

broader. Here, member states and institutions of the Union as well as the bodies, offices and 

agencies of the Union able to establish an interest in the result of a case may join the 
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proceedings.
1089

 This provision might have a broader reach and it allocates the same right of 

intervention to many EU-level actors – member states, Commission, European Parliament, 

Council and European Council – although it again excludes the European Social partners.  

Intervention rights are de facto the main mechanism for communication between the Court 

and lawmaking bodies in the judicial avenue. However, when looked at from the perspective 

of coordinated construction, the current intervention rights leave some things to be desired 

and are somewhat limited. First, the inability of the European Parliament and Council to 

intervene in preliminary references where the object of interpretation is EU primary law limits 

the potential for communication about how primary EU law should be interpreted and 

implemented. Second, the need to establish “an interest” to gain intervention rights in direct 

actions is somewhat unclear, but might impose substantive limits on participation rights.  

Would a general legislative interest in how EU primary law is being applied and interpreted 

suffice? In addition, the obligation to intervene in support to one of the parties limits the 

available options and the level of impartiality, going against the understanding of amicus 

curiae. 

Third, it has been stated that the Council intervenes almost exclusively in cases where the 

validity of one of its acts is at stake but not in others.
1090

 Indeed, one could argue that the 

legislature already had a chance to establish its opinion when the act under consideration was 

adopted. However, while one could agree that the legislature already expressed its view in the 

legal act under review, my case studies reveal that curbing the Court’s interpretation of 

secondary EU law via secondary law means - albeit without any theoretical barriers - is a 

cumbersome and somewhat complicated endeavour in practice. Hence this position should 

perhaps be rethought, at least from the perspective of coordinated construction. This route 

would allow the legislature to participate in the future of the legal act and have an ex post 

position about how it should operate in practice.  

Fourth, the Treaty-makers are the member states. At present, however, using member state 

intervention rights is seen as a way to defend national interests as opposed to defending the 

interests of Union’s constitutional lawmaker. One might think in this regard about certain 

intervention rights for the European Council or about ways of facilitating cooperation among 

the member states in the judicial avenue in a manner similar to that achieved with the 
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introduction of yellow card procedure. This would then strengthen the coordination route 

between the Court and the Treaty-makers in terms of concerns about primary law. At the 

same time, one would then have to solve the issue with such a mandate for the European 

Council because the member states rather than the European Council are the ‘Treaty-makers’ 

(except to an extent in the simplified revision procedure).  

Finally, the European Social partners have been given an official role in the EU legislative 

process. Since 1992 they have a legal right to be consulted on all measures proposed by the 

Commission within the legislative prerogatives established in the Social Policy Chapter, and 

their agreements can be turned into EU legislation.
1091

 However, this extension of their rights 

in the legislative avenue has not been accompanied with matching rights in the judicial 

avenue. While they could be the de facto authors of a legislative measure, they are not 

privileged to intervene in any case in which such a measure is under review or being 

interpreted (see Article 263 TFEU). Instead, they can only submit an opinion to the 

Commission which has full discretion over whether to communicate it to the Court. 

Moreover, there are doubts about whether this process is followed and over its efficiency 

expressed by the Court itself.
1092

 This lack of participatory rights has been pointed out as a 

serious deficiency of the EU judicial system.
1093

 It is also a deficiency in terms of coordinated 

construction, if we take the need for communication routes between judicial and lawmaking 

entities seriously. 

An additional post factum route of interaction between the Court and institutional actors 

active in the lawmaking avenues is via Article 43 of the Statute and Article 158 of the Rules 

of Procedure of the CJEU
1094

. According to these articles, in cases where the meaning or 

scope of a judgment or order is in doubt, the Court has to construe it following a request by 

any party or any institution of the EU that can establish an interest therein. The deadline for 

such a request is two years after the delivery of the judgment. While this route is under-used, 

one could imagine certain situations in which it helps realise coordinated construction. 
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On the other side of the coin, there is the Court’s right to participate in the lawmaking 

avenues. Here the Court is mostly indirectly present via its past case law, as we saw in the 

case studies explored above. This should remain so in order to preserve its judicial role. 

At the same time, this does not mean that the Court’s case law could not be better (or at least 

more explicitly) accommodated in the lawmaking avenues. First, even though matters 

pertaining to the Court’s case law are occasionally considered during the legislative process, 

the judgments could be more explicitly and coherently considered in the preparatory 

documents. At the moment, their explicit discussion is sometimes avoided. Second, 

mechanisms could be developed to accommodate the Court’s case law and to assess and deal 

with its influence within the context of the Better Regulation agenda. At the moment, the 

working documents concerning Better Regulation do not consider how the Court’s case law 

could potentially influence the process of re-evaluation or recasting of EU measures and does 

not establish any evaluation procedures in this regard.  

The only exception concerning the participatory rights of the Court, is the right of the Court to 

participate in the lawmaking process and propose amendments when it comes to EU rules 

affecting it. Here, in fact, the Court has played a major role. All of the EU court reforms that 

have been adopted in the last couple of decades were initially proposed by the Court.
1095

 The 

Court has not always succeeded in getting what it initially asked for; however, the Court has 

been present in all of the amendment processes. The latest instance is the doubling of the 

number of judges at the General Court:
1096

 a development that could otherwise be seen as 

court-curbing actually stemmed from a proposal of the Court itself.
1097

 This practice further 

mitigates the possibility of the harsh type of dialogue in the EU, i.e. where the Court’s rules of 

operation are restricted and influenced, making coordinated construction in the sense I discuss 

it here even more desirable. 

In sum, there are already some participatory routes in place that can be used for coordinated 

construction. However, they are by no means unlimited and the extent to which they are 

currently used leads to conclude that more awareness about the horizontal balance of powers 

is desirable. The participatory routes are being used by the Court to gain information and by 

the Commission to influence judicial outcomes. However, one should recognise the role these 

routes play in the horizontal balance of power and see them for what they really are and have 
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the potential to be - ways of coordinating the relationship between the Court and EU 

lawmaking entities. 

 

b. Coordination devices 

 

The coordination devices I have in mind are mechanisms or devices which could 

accommodate ‘responsiveness’ between the Court, on one side, and the Treaty-makers and 

EU legislature, on the other. The main coordination mechanisms with the potential to 

accommodate the coordinated construction of EU law are: Article 13(1) TEU (the obligation 

for the EU institutions to promote the Union’s values, advance its objectives and serve its 

interests), Article 13(2) TEU (the obligation to act within institution’s powers and to practice 

mutual sincere cooperation), Article 13(1) TEU read together with Article 7 TFEU (obligation 

to ensure consistency between Union’s policies and activities, taking all of its objectives into 

account), subsidiarity (Article 5(3) TEU), proportionality (Article 5(4) TEU), the principle of 

conferral (Article 5(1) TEU, Title I TFEU), and the precedential value of EU judgments. 

 

(a) Article 13(1) TEU (values, objectives, interests) 

Article 13(1) TEU lists the EU institutions, including the CJEU, the European Parliament, the 

Council and the European Commission. Article 13(1) also states that the Union’s institutional 

framework must aim to promote its values, advance its objectives and serve its interests.  

This article explicitly includes the Court within the EU institutional framework and puts the 

task of serving the Union’s interests, advancing its objectives and promoting values upon all 

of the EU institutions, including the Court. It can, hence, be seen as an article, first, enabling 

and legitimising the pursuit of coordinated construction within the EU institutional system, 

and, second, setting out the underlying aims for coordinated construction. Article 13(1) TEU 

also determines the manner of cooperation – it must be done in a way that strives to pursue 

these aims. The values, objectives and interests are numerous; however, one could assume 

that the main ones are defined by Articles 2 and 3 TEU and by specialised Treaty articles, 

such as Article 9 TFEU and Article 151 TFEU. This idea of taking into account all of the 

objectives of the Union is strengthened by Article 7 TFEU that places such an obligation upon 

the “Union”. One might question whether Article 7 also places the CJEU under such an 

obligation but, if we take seriously the Court’s role within the EU institutional framework, 
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then I do not see why this obligation should not apply to the Court. Moreover, taking this 

obligation seriously might make the Court more attuned to the Treaty changes in the area of 

social policy, currently often lost on the Court.
1098

 

This means that the accommodation of these numerous and potentially diverse values, 

objectives and interests is the daily work of all the institutions, including the Court. At the 

same time, the article does not allow cherry picking among values, objectives and interests, 

meaning the Court, alongside other Union institutions, is obliged to promote them all as far as 

possible. For example, when interpreting internal market rules, the Court cannot forget about 

other objectives of the Union, for example, those secured under Article 9 TFEU – promotion 

of a high level of employment, adequate social protection, the fight against social exclusion 

etc.  

The difficulty of implementing EU obligations across a highly diverse European polity – as 

well as in highly complex areas of policy – might also increase the desirability of a degree of 

judicial interaction with the legislature. Insofar as ‘constitutional dialogue’ demands that both 

the legislature and the Courts take responsibility for resolving conflicts between EU 

legislation and deeper constitutional commitments, it might allow the Court to navigate better 

the Union’s significant political diversity (either by avoiding controversial decisions in the 

first place or ensuring that the burden of implementing any awkward consequences of the EU 

Treaties is not borne by the judicial branch alone).
1099

 

A mutual promotion of Union values and, moreover, an understanding of the task of 

promoting these aims, could be instrumentalised by an increased awareness both on the side 

of the CJEU and on the side of the legislature about what the other does. While traditionally 

the Court has been seen as an institution designed to uphold Treaty rules against protectionist 

or ‘free-riding’ national laws, there is no doubt that the role of Court has now changed.
1100

 

The application of Treaty law against national law has increasingly turned into adjudication 

within the terms of the Treaty itself that is, between policies promoting different Treaty 

objectives.
1101

 Finally, a level of coordination and awareness concerning Union objectives, 

and what the other side does to advance them, has become more desirable due to the broad 

reach of the EU. 
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In sum, the obligation incumbent upon the Union’s institutional framework, including the 

Court in particular, to promote its values, advance its objectives and serve its interests, could 

be seen as a legal basis for coordination and as one of the mechanisms for how coordination 

should take place. 

 

(b) Article 13(1) TEU, Article 7 TFEU (consistency between the Union’s policies and 

activities) 

In addition to advancing the Union’s aims, Article 13(1) TEU puts the Union’s institutional 

framework under an obligation to ensure the consistency, effectiveness and continuity of its 

policies and actions. The same obligation can be found under Article 7 TFEU. This also 

describes the manner in which institutions, including the CJEU, should act.  

First, in Court’s case law, this comes to life in the form of precedent and the principle of legal 

certainty. The high precedential value of CJEU judgments, evidenced by the treatment of past 

judgments and including by intervening parties
1102

, is one of the ways consistency in the 

judicial avenue is ensured. Indeed, the strong role of precedent was evident in the judicial 

avenue as, for the most part, the Court faithfully followed its prior case law on most of the 

issues raised (and certainly concerning all ‘non-controversial’ issues). When we take the idea 

of precedent beyond the judicial avenue, its role is unclear. Komárek has observed that the 

Court’s relationship with other actors in terms of horizontal institutional balance in the 

context of precedential value of its judgments is quite unique; there has been no declaration of 

discontent with CJEU rulings from the Council, let alone the Commission, comparable to 

those expressed occasionally by some governments.
1103

 He believes that better understanding 

of precedent might help the Court to impose its interpretations of Union law on others, who 

can moderate these interpretations without openly challenging Court’s authority.
1104

 

In addition, when we take the obligation to ensure consistency between the Union’s policy 

and actions a level higher, we get an obligation to ensure consistency across a whole set of 

EU policies, including, for example, across the area of social policy. This brings about 

another ground for embedding some coordination within the Union institutional framework. 
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Article 13(1) TEU also has the potential to influence the manner in which the Court decides 

cases and how its case law is accommodated in the Treaty-making and legislative avenues. 

The Court should aim for consistency with the legislative activities of the Union e.g. to 

interpret the Treaties in a way which is consistent with the way legislature has implemented 

them. At the same time, this should not mean adjusting its case law and changing it in ways 

that could endanger its consistency in the light of events taking place in the legislative avenue. 

In addition, the legislature should aim to accommodate the Court’s case law. To an extent, 

such accommodation could already be detected in my case studies (e.g. in the Enforcement 

Directive, but also partly in the proposals for Monti II and the recent proposal on amending 

the PWD); however, in other situations, despite Court’s case law, legal uncertainty remains. If 

a decision of the Court pursues a new direction or opens a new chapter in EU law, the 

legislature might have an obligation to deal with it and to establish some legal certainty in the 

field either by codifying the Court’s case law or by curbing it in a manner compatible with its 

objectives (this might be the case as regards working time). Such an approach might help with 

the highly imbalanced picture we get in the area of EU social policy at the moment. 

In sum, the Article 13(1) TEU obligation to ensure consistency between Union’s policies and 

activities, first, potentially imposes an obligation upon the Union’s institutional framework as 

such to aim for consistency in its policies; thus, it serves as a ground for implementing ideas 

about coordinated construction. One of the instruments through which we could imagine 

delivering upon such an obligation, is precedent, and especially understanding of precedential 

value of Court’s judgments beyond the judicial avenue. 

 

(c) Article 13(2) TEU (limited powers and mutual sincere cooperation) 

Article 13(2) TEU obliges each institution to, first, act within the limits of the powers 

conferred on it by the Treaties and, second, engage in the practice of mutual sincere 

cooperation. 

Horsley has explored the obligations Article 13(2) TEU puts upon the Court. He argues that 

the principle of mutual sincere cooperation obliges the Court to engage in a more constructive 

process of inter-institutional lawmaking with the Union legislature and that Article 13(2) TEU 

places important limits on the Court’s freedom to adjust, supplement or simply ignore the 

Union legislature’s policy choices on the scope of EU law.
1105

 At the same time, the Court’s 
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case law so far suggests that the principle is aimed at other EU institutions and not the Court 

itself.
1106

 

It is true that one must be careful when operationalising the principle and applying it to the 

Court in order not to endanger judicial impartiality and the special function the Court plays in 

ensuring that law is observed in the Union system. However, as noted above, I do not see any 

reason why this principle should not be applicable to the Court in preliminary reference 

procedures. Its effect in such vertical cases would not raise questions about the Court’s 

impartiality. It would actually recognise and help to coherently specify and acknowledge the 

horizontal effect of such cases on the development of EU law. In addition, the principles of 

conferral, subsidiarity and proportionality could help to operationalise the principle of mutual 

sincere cooperation (see each separately below). 

This provision also indicates that the Treaty makers did not intend to exclude the Court from 

this obligation; moreover, the Court is clearly included in the addressees via Article 13(1) 

TEU. The provision thus has a mandatory aspect whereby the Court is obliged to engage in 

mutual sincere cooperation with the other Union institutions, but only in so far as it does not 

endanger its role. One could argue that in cases where the Court decides on the validity of acts 

adopted by the EU institutions, it acts as the independent arbiter
1107

 and not really an equal 

actor among others in terms of shaping EU law. In such cases, the obligation to cooperate 

might not be adequate. However, this objection does not exist in the context of preliminary 

references where the CJEU interprets EU law.  

So, should the Court be left to operationalise the principle mutual sincere cooperation? Yes 

and, no. The Court should be one of the institutions operationalising this principle via the 

means available to do so. However, this does not alter the obligation on the lawmaking 

institutions of the EU to sincerely cooperate when construing EU law in response to Court’s 

actions. 

The second part of the cooperation thesis and a potential limit is the obligation on the 

institutions not to act beyond their respective powers. 
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(d) Subsidiarity (Article 5(3) TEU) 

More ambivalent is the role that the subsidiarity principle might play in coordinate 

construction. This is a principle primarily coordinating EU level’s relationship with the 

national level.
1108

 A lot of ink has been spilt over the subsidiary principle and its potential in 

the EU system. Here my focus is narrower - I only want to bring to light the potential 

horizontal effect of subsidiarity, an aspect that has not gained as much attention as its vertical 

implications. The second sentence of Article 5(3) in fact specifically applies the principle of 

subsidiarity to all EU institutions (including the Court). The two points I want to make are as 

follows. 

Subsidiarity, while certainly having its limits, does offer some promise that it can meet the 

needs of coordinated construction. One way of understanding subsidiarity in a horizontal 

context is to see it in terms of the necessity for judicial deference and restraint in cases where 

the EU legislature faces limits in regulating matters due to the principle of subsidiarity. Here I 

am not concerned with placing an obligation on the Court to act in compliance with the 

principle in a vertical situation (an obligation to obey subsidiarity so as not to encroach upon 

national prerogatives). Instead, I argue that subsidiarity might be a device through which the 

Court could take into account the scope of action available to the Union legislature. As such, 

the subsidiarity principle could help to construe the Court’s discretion in line with the 

discretion of other EU institutions.
1109

 This way, the roles of the Court and the legislature 

might become more equally balanced. 

In fact, the Court does operationalise subsidiarity on occasion. The Court constantly leaves a 

margin of appreciation for the national level. However, it could be clearer about the horizontal 

limits set out by subsidiarity principle in preliminary reference cases.  

At present, however, we are far away from recognising any horizontal effects of subsidiarity, 

not only in cases pertaining to the interpretation of EU law but also in judicial review cases. 

Lindseth has pointed out that the Court’s refusal to engage in more searching judicial review 
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on questions of subsidiarity effectively imputes a rational basis to the Community's 

interpretation of the scope of its legislative power in the absence of any supporting 

evidence.
1110

 He considers that the Court’s highly deferential approach might be justified if 

the Council and the Parliament possessed the democratic legitimacy of a constitutional 

legislature, subject to direct popular control, which of course they do not.
1111

 

One should also recognise the implicit limit to applying subsidiarity in a horizontal context. 

Article 5(3) TEU states that the subsidiarity principle has to be applied by the Union 

institutions in the manner laid down by Protocol No 2. This Protocol, does not provide for the 

application of the subsidiarity principle to the Court. The CJEU is only given the task of 

adjudicating whether the subsidiarity principle has been observed by the EU legislature. Such 

an understanding of the subsidiarity principle implicitly limits its potential in the horizontal 

axis. Hence, in order to serve as a coordination device, the understanding of subsidiarity has 

to be expanded. Such expansion might be compatible with the Treaties, if we take into 

account that the principle subsidiarity belongs to the general principles of law whose authority 

can, in certain situations, go beyond what has been enshrined in the Treaties. Thomas Horsley 

has argued the application of the subsidiarity principle as a restraint on the Court’s own 

interpretative functions is worth exploring.
1112

 According to him, there are no obvious 

obstacles to subsidiarity acting as a guide for the Court; however, the need only arises in cases 

where the EU’s competences are called into question.
1113

 

In sum, while subsidiarity has quite an unclear and indirect horizontal impact when looked at 

from the perspective of coordinated construction, it certainly has some promise as a device 

coordinating the relationship between the CJEU and the EU legislature in a horizontal 

context. 

 

(e) Proportionality (Article 5(4) TEU) 

The proportionality principle, according to Article 5(4) TEU, means that the content and form 

of Union action cannot exceed what is necessary to achieve the objectives of the Treaties. 

Proportionality analysis has been the subject of fearsome debate precisely because it involves 

                                                           
1110

 Peter L. Lindseth, ‘Democratic legitimacy and the administrative character of supranationalism: the example 

of the European community’ (1999) 99 Columbia Law Review 628, 717. 
1111

 ibid. 
1112

 Thomas Horsley, ‘Subsidiarity and the European Court of Justice: Missing Pieces in the Subsidiarity Jigsaw’ 

(2012) JCMS 267, 276. 
1113

 ibid 281. 



266 

 

a deep evaluation of questions that legislatures, rather than the Court, are normally entrusted 

to solve.
1114

 

The principle of proportionality must also be applied by the institutions of the Union as laid 

down in Protocol No 2. Here again the protocol does not speak about how and whether the 

Court, as an institution, should obey the principle. Therefore, its potential as a coordination 

device in the horizontal plane is again somewhat limited. 

If we look at the matter from the perspective of coordinated construction and the horizontal 

balance of powers and we see the Court as belonging to the EU institutional framework 

alongside other institutions, then there are some grounds for taking seriously the question of 

how proportionality in a broader sense should apply to the Court’s judgments. The Court has 

never looked at the proportionality principle from such a perspective. While the Court often 

assesses the proportionality of either national or EU level action (especially, in the context of 

judicial review), I mean the proportionality of the Court’s action as such, not the 

proportionality analysis within each particular case. 

The idea would be that the Court’s judgments, according to the idea of proportionality, should 

not go beyond what is necessary to achieve the objectives of the Union. This would mean, 

most likely, that the Court enjoys no greater freedom under the general idea of proportionality 

than the EU legislature and that matters going beyond such an (imaginary) threshold should 

be left for the national level. This would again be a way to construe the Court’s discretion in 

balance with the discretion of other EU level entities.  

At the same time, the principle of proportionality should be applied to the Court’s action in 

such a way that does not infringe upon Court’s jurisdiction and competence to interpret the 

Treaties and does not discourage it from deciding the cases. Application of the principle to the 

Court’s own case law could, however, increase its awareness of the impact of its actions upon 

the body of EU law and help in achieving a greater level of coherence with regard to the 

limits of its own actions. At the same time, admittedly, there is very little evidence of an 

actual legal obligation on the Court to do so under Union law. 
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(f) Conferral (Article 5(1) TEU, Title I TFEU). 

The principle of conferral states that the Union should act only within the limits of the 

competences entrusted upon it in the Treaties to achieve the objectives set out therein and that 

competences not conferred upon the Union should remain with the member states (Article 

5(1) TEU). This principle is not explicitly limited by a Protocol as the principles of 

subsidiarity and proportionality are; therefore, the case for its application to the Court is 

stronger. 

Competence is another device that has the potential to mediate the coordinated construction 

especially in terms of the Court’s relationship with legislature. 

Concerning the issue of competence, the problem has been aptly summed up by Loïc Azoulai. 

Today there is a widespread perception of a competence problem in Europe and the 

penetration of EU law into all areas of member state competence is seen as disturbing.
1115

 The 

idea of ever-increasing Union competence rooted in the need for the effectiveness of the 

Treaties – as is still advocated by the Court - is clearly an insufficient justification.
1116

 He 

ends the Introduction to the book with a quest for responsibility and ownership; the need for 

various actors to realise that the future of integration is in their hands.
1117

 This seems to me to 

fittingly sum up the need for, inter alia, the Court to consciously use competence as an 

instrument with which to take ownership but also to at times limit what it does within the area 

of social policy. 

In the context of his quest to see the principle of mutual sincere cooperation as fully 

applicable to the CJEU alongside other EU institutions in terms of lawmaking, Horsley has 

argued that in cases of prior interpretation the CJEU should at least adhere to the same 

substantive interpretations of Treaty limits that it has formulated when reviewing the validity 

of acts of the EU legislature.
1118

 The Court should develop an approach to judicial lawmaking 

with sufficient deference to the policy choices of the EU legislature as expressed in EU 

secondary law.
1119

 Horsley has also argued that even in cases where Union competence can be 

established, the Court should be aware of its institutional role as a lawmaker and must 

carefully balance the advantages and disadvantages of judicial policymaking.
1120
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I generally agree with Horsley, especially his argument that the Court, as a strong institutional 

actor, has to find ways to fully engage with the limits of competence.
1121

 At the same time I 

would add that this obligation does not align so much with the idea of the Court as a 

lawmaker alongside the EU legislature but rather with its judicial role in ensuring that the law 

is observed, a role that is complementary to that of the legislature. A Court that is aware of the 

influence of its case law on the development of EU law should also be explicitly aware of the 

limits Union competences impose upon its own actions, including its own actions vis-à-vis the 

EU legislature. This aligns with the third approach in the scholarship as identified in 

Chapter I.  

Regarding the competence issue, the area of social policy is especially tricky for the Court. 

First, social policy is a shared competence with the Union and only for the aspects defined in 

the TFEU (Article 4(2)(b) TFEU). Article 153(1) TFEU specifically states that the Union, in 

order to pursue social policy objectives, can only support and complement the activities of 

member states in certain fields (enumerated in the same article). Article 153(2)(b) TFEU 

prescribes the use of directives – a measure far less exhaustive than a regulation and implying 

a freedom of implementation for the member states (see Article 288 TFEU). This means that 

the limits set out in the Treaties are especially strict. 

The legal basis, the Treaty article on which an act is based, is one of the manifestations of 

institutional balance.
1122

 This should be taken as not only affecting institutional balance in the 

vertical sense between the EU level and member states, but also in a horizontal sense between 

the Court, on one side, and the EU lawmaking entities, on the other. 

My case studies revealed a certain level of discrepancy between the competence to legislate 

and jurisdiction, an issue which has also been acknowledged in the literature.
1123

 In this 

context, Mark Dawson has written on the problem of how to re-stabilise policies which the 

Court has destabilised
1124

 where competence is limited. According to him, only having a 

coordinating power, the obligation of unanimity or a complete lack of explicit powers stand in 

the way; where legislature does respond, the response is often vague, leading to problems 

later on.
1125

 This is in line with my findings relating to the aftermath of Viking and Laval, 

where the response is somewhat vague (Enforcement Directive) and dissatisfaction with many 
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issues remains – most of those issues are related to trade union rights – a matter largely 

excluded from EU legislative competence. 

Dawson also argues that another factor causing imbalance is the type and category of norms 

the European Courts implement – there is an imbalance between the Union’s social and 

economic values
1126

 and this imbalance in the Treaty structure infiltrates the Court’s 

jurisprudence and judicial function.
1127

 As a result, legislative inaction forces the Court to act 

as an institution that must make substantive judgments regarding the balance between 

different, and often conflicting, EU values.
1128

 Where the wrong balance is drawn, the Court 

must take the fall.
1129

  

Dawson asks a similar question to the one asked here: to what extent could this imbalance be 

remedied by a continuous institutional dialogue between the Court and its interlocutors?
1130

 

The very concept of “competences” whose application and interpretation has often been the 

root of the problem might provide one of the potential devices for such coordination.  

The existence of a cleavage between the Court’s jurisdiction and legislative competences has 

also been identified by Elise Muir. In 2014, she wrote that there is a clear dichotomy between 

the power to legislate and the interpretative authority of the Court in determining the scope of 

EU law. In particular, the Court might find that national actions fall within the scope of EU 

law even though legislation does not establish any specific obligations for the member states 

in that field, making it difficult for observers to anticipate when the EU system for 

fundamental rights protection may operate.
1131

 My case study on the aftermath of Viking and 

Laval aptly illustrated this problem of a cleavage between jurisdiction and competence, and 

revealed some deep problems it creates, not only for the legislature, but also potentially for 

the Court itself.
1132

 

In sum, if we take the idea of coordinated construction seriously, then there is an argument for 

the Court to act not only as an arbiter for whether the Union had the competence to act in 

cases questioning the validity of EU legal acts, but also to be aware of the limits of EU 

competences on its own case law and the restrictions competences place on any legislative 
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response to case law outside of judicial review scenarios. One way of doing this is by 

increasing awareness of the limits imposed by competence and by defining more precisely the 

limits and constraints of this concept as such. Competence as a coordination device might also 

work in the context of the Court’s relationship with the Treaty makers. Direct engagement 

with provisions limiting the Court’s own role when it interprets EU primary law might go 

some way towards coordinating the relationship between the Court and the Treaty makers 

beyond mere self-restraint. 

 

c. Other mechanisms  

 

The EU system lacks direct engagement mechanisms between the Court, on one side, and the 

EU lawmaking and Treaty-making entities as such, on the other. There are two exceptions to 

this rule, though. The first is the Opinion procedure (Article 218(1) TEFU) and the second is 

the Court’s engagement in amending its own Statute. In this section I first look at what 

influence these processes have on the idea of coordinated construction in the area of social 

policy. Second, I propose some potential ways the Court could facilitate coordinated 

construction to address the imbalance between it and the EU legislature. 

Article 218(11) TFEU provides the possibility to obtain an Opinion from the Court on the 

compatibility of an intended international agreement with the Treaties. This mechanism, 

however, rarely affects social policy issues, since EU to a large extent lacks competence to 

conclude international agreements in the area of social policy.
1133

 Moreover, in this procedure 

the initiator is not the EU lawmaking entity as such (for example, Treaty-makers together or 

EU legislature if it had the competence to conclude an international agreement) but individual 

institutional actors (the European Parliament, the Council or the Commission) or member 

states. However, this procedure might be closest to the direct coordinated construction of EU 

law matters beyond the judicial avenue.  

We also saw that there is a lack of coordinative mechanisms that could meaningfully help in 

terms of the coordination between the Court and the Treaty-makers, as opposed to the Court’s 

relation with the legislature. I try to identify some such mechanisms in this section. The set of 

potential coordinative mechanisms I propose below that could work in the EU system are 
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mostly inspired by Fisher’s book on constitutional dialogues in the United States.
1134

 These 

mechanisms are judicial invitations, secondary law construction of a dispute and awareness of 

cases of explicit delegation.  

First, judicial invitations are a self-explanatory kind of mechanism. Here the idea is that the 

Court could explicitly invite the EU legislature to regulate the area or a matter.
1135

 Until such 

legislation is forthcoming, the Court could either adopt its own solution or leave the matter for 

determination at the national level. We could imagine this being used in e.g. the aftermath of 

Mangold concerning the justification for discrimination based on age where there is a rather 

high level of legal certainty and the Court’s case law is rather casuistic.  

While I am not aware of such a case in the Court’s judgments, this idea has been present in 

the Opinions of the Advocates General. Advocate General Sharpston pointed to exactly that in 

her Opinion in Bressol
1136

 where she invited “the Community legislator and the Member 

States to reflect upon the application of these criteria to the movement of students between 

Member States”.
1137

 This request, however, was not backed up or mentioned by the CJEU in 

its judgment. This might also be applied to the level of EU primary law. In fact, precedent can 

be found in the first attempt of the Union to join the ECHR in which the Court argued that the 

Treaty makers must provide a clear mandate for accession.
1138

 This was done in the Treaty of 

Lisbon.
1139

 While in the end the Court did not see this mandate as sufficient
1140

, the fact 

remains that it used a judicial invitation for the Treaty makers. 

A second coordinative mechanism could be to decide by means of statutory interpretation 

instead of Constitutional interpretation where possible. This is a mechanism that has been 

present in the practice of the Supreme Court of the United States. Namely, instead of invoking 

and directly applying the Constitution, the Supreme Court will rather determine whether the 

statute can be construed in a way that avoids the constitutional question.
1141

 As my case 

studies indicated, such an approach has not taken root in the EU system. Rather the opposite 

is true. The CJEU has often invoked EU primary law in order to strengthen its judgments (e.g. 

Mangold and Kücükdeveci). At the same time, in other cases it sticks with secondary law (e.g. 
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the WTD and interpretation of its derogations). There is a lack of (explicit) coherence in the 

Court’s approach to such matters. Even when the questions have been phrased in terms of EU 

secondary law, it has opted to elevate them to the level of EU primary law.  

A suitable example in this regard is the Mangold judgment where the Court decided to invoke 

(and invent) a general principle prohibiting discrimination based on age where the question 

was phrased solely in terms of EU secondary law.
1142

 In the following case of Kücükdeveci, 

the CJEU continued to bundle together different source of EU law by also adding the 

Charter.
1143

 This effectively excludes further legislative action or at least asks the question 

how could it be done in a manner that complies with these developments? 

Third, another route where Fisher saw coordination explicitly taking place was in cases of 

explicit delegation.
1144

 The idea is that in situations where the Constitution has given an 

explicit task to Congress to enforce certain amendments, Congress, as opposed to the 

Supreme Court, has the authority to do so.
1145

  

The express delegation of responsibilities is actually present in the EU Treaties. Take, for 

example, the difference between Article 157(1) TFEU and Article 19(1) TFEU. Whereas the 

former places an explicit obligation on the member states to ensure the principle of equal pay 

for male and female workers, the latter grants the discretion to adopt measures combatting 

discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual 

orientation explicitly to the EU legislature. This could be interpreted in a way that reserves 

more general discretion in the area to the EU legislature and less power to the Court. Namely, 

while it does not mean that the Court cannot rule on the interpretation of Article 19(1) TFEU 

or the measures adopted thereunder, it could exercise more caution in areas where the main 

powers are expressly awarded to the legislature (and only indirectly to the Court). In practice, 

however, the Court does not explicitly limit itself in these latter situations. In both areas the 

CJEU has based its case law on general principles of EU law, effectively limiting the 

legislature’s power where the Treaties have explicitly empowered EU lawmaking bodies to 
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act.
1146

 Be that as it may, this type of coordination between the CJEU, on one side, and EU 

legislature, on the other, is certainly imaginable. 

In sum, judicial invitations, secondary law construction of a dispute and awareness of cases of 

explicit delegation could also work in the EU system. 

 

B. Limits to developing the idea of coordinated construction to the EU 

 

While there are quite a few reasons why coordinated construction would be desirable in the 

EU system, there are admittedly also certain limits to its desirability. In addition, while there 

are certain ways coordinated construction could be instrumentalised, there are also certain 

limits to such instrumentalisation and even a lack of available mechanisms, especially so far 

as the coordinated construction of primary law is concerned. I first look at the ideological 

objections to coordinated construction, such as the threat to the Court’s independence and 

impartiality and, second, at the limits to instrumentalisation. 

The first objection has been raised in the countries where the theory originated – the United 

States and Canada. The argument is that application of the ideas of coordinated construction 

endangers the independence and impartiality of courts and goes against the separation of 

powers. Leclair has argued that the courts should replace the theory of institutional dialogue 

with other kinds of dialogical approaches that would respect the principle of the separation of 

powers and the principle of participatory democracy.
1147

  

Tremblay considers that the judicial role stands in the way of pursuing dialogue-oriented 

approaches. According to him, courts play distinct roles – they must convince the legislature 

that their conceptions of the right balance between fundamental values and collective good are 

stronger than that of the legislature. According to Tremblay, because the framework of 

dialogue requires each side to be committed to changing its views,
1148

 it would endanger the 

judges’ task of making up their own minds with respect to the best or the right answer to 

specific questions of law.
1149

 Judges must assess the validity of a law in the light of their own 
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convictions about what constitutional law requires and they do not have to justify their 

decisions on the basis of reasons acceptable for legislatures.
1150

 Finally, Dixon has also put 

forward a concern that while she believes that deference by courts in second look cases would 

not in fact create problems for judicial independence, there is always some danger that the 

public will see these second look judgments in this way.
1151

 

In the EU system, I do not think that arguments about the danger for separation of powers or 

threats to judicial independence and impartiality hold true, mostly due to the specificity of the 

EU institutional system which is in fact favourable to the ideas of coordinated construction. 

First, the EU has a functional system of the division of powers that is based on a rather 

dynamic understanding of the balance of powers. As already illustrated above, it is almost 

impossible to draw any kind of line between where the Court’s work ends and where the 

legislative work should start. This does not necessarily diminish the difference in the 

functions of the Court and the legislature. In practice, a certain matter could be decided by the 

Court or it could be determined via legislative means. An increased awareness of the Court’s 

own institutional role and awareness of events taking place in the lawmaking avenues does 

not seem to be capable of establishing a serious threat to the division of powers at the Union 

level. 

This argument is reinforced by the institutionally insulated and well-protected role of the 

CJEU. Due to the lack of plausible curbing mechanisms and the Court’s de facto control over 

how the EU Court system is reformed, the danger to the Court’s institutional independence 

can also be rejected. 

Second, a more serious concern is the Court’s independence within specific cases. Here, I 

argue that the threat to independence primarily arises in judicial review cases. There the Court 

acts as an arbiter of institutional balance and a direct judge of legislative prerogatives. Hence, 

ideas of coordinated construction should be applied with caution, if at all, in such cases. In 

contrast, in preliminary reference procedures, the threat of coordinated construction 

mechanisms to the Court’s independence is much smaller if it exists at all. Adopting these 

mechanisms would actually aid recognition of the horizontal effect of the Court’s judgments 

and help adequately accommodate it in both the judicial and lawmaking process. 
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Finally, the area of EU social policy is a field of shared competence. In addition, positive 

integration in this area has always been the hardest to promote.
1152

 In general, at the EU level, 

the role of social law (labour law and social protection) has remained marginal because it was 

always to remain, at least officially, in the member states’ jurisdiction.
1153

 Coordinated 

construction has the potential to partly respond to this situation and to mitigate the tensions 

created by the imbalance between judicial and legislative. Competences could work as the 

potential mediation device in the relationship. Moreover, there would not be a cleavage if the 

Court took into account the fact that the matter could be regulated at the national level given 

the shared competence. 

Horsley has also argued that the call to scrutinise the Court’s exercise of its interpretative 

competence in the light of Article 13(2) TEU does not challenge its competence under Article 

19 TEU as the ultimate authority on the interpretation of EU law. The Court should develop 

an approach to judicial lawmaking with sufficient deference to the policy choices of the EU 

legislature as expressed in secondary EU law.
1154

 Even in cases where Union competence can 

be established, the Court should be aware of its institutional role in lawmaking and must 

carefully balance the advantages and disadvantages of judicial policymaking.
1155

 While the 

individual institutional limits were not created with Court in mind, as a consequence of its 

decision to create a role for itself as a strong institutional actor, it has to find ways to fully 

engage with these limits.
1156

 The institutional actor thesis requires that the Court demonstrates 

greater awareness of its own institutional role.
1157

 

Finally, Henri de Waele has argued that while it is true that judicial independence is an 

important feature of the European legal order, this should not legitimise all judgments of the 

Court, and render them wholly immune from criticism.
1158

 He has stated that even when the 

content and purpose of the ruling does not clash with prevailing sentiments, judges may still 

rightly be accused of encroaching upon the legislature’s prerogatives.
1159

  

                                                           
1152

 Jean-Claude Barbier, Fabrice Colomb, ‘EU Law as Janus bifrons, a sociological approach to „Social 

Europe”’ in Barbier, Jean-Claude (ed.) EU Law, Governance and Social Policy (2012) 1 European Integration 

online papers (EioP), Special Mini-Issue 1, 9. 
1153

 ibid 10. 
1154

 Horsley (n 1047) 960. 
1155

 ibid 962. 
1156

 ibid 963. 
1157

 ibid 964. 
1158

 Henri de Waele, ‘The Role of the European Court of Justice in the Integration Process: A Contemporary and 

Normative Assessment’ (2010) 6 Hanse Law Review 3, 21. 
1159

 ibid 21. 



276 

 

In sum, rather than endangering the independence and impartiality of the Court, if ideas 

regarding coordinated construction are adapted to the specificities of the EU system they hold 

promise of positively affecting the system. Recognition of the implicit relationship between 

the Court and the Treaty-makers and legislature within preliminary reference procedures 

would merely amount to recognising what is already happening and would allow the 

definition of some rules for this process. It would also allow the construction of coherent 

guidelines for the Court in terms of the development of EU law. It would recognise the 

horizontal consequences (the consequences for the horizontal balance of powers) these actions 

have. Legal certainty and coherence might actually improve and the imbalance between the 

Court and the legislature might be corrected to an extent. 

The practical limits to the ideas of coordinated construction, however, are more serious.  

Dawson has identified three factors standing in the way of transposing ideas of dialogue to the 

EU: The division in the Union between jurisdiction and competence (which provides the EU 

Courts with significant latitude to review legislative choices, without necessarily providing 

the EU institutions with the capacity to respond legislatively); the lack of explanations in key 

CJEU judgments; and the protected institutional position of the EU Courts (which limit 

judicial incentives to constitutionally engage).
1160

 These are all practical limits to coordinated 

construction. 

Dawson’s first argument is concerned with the discrepancy between the EU’s competence to 

legislate and the jurisdiction of its legal order: while the legislature can act only where there is 

competence under the Treaty, the Court’s jurisdiction is broader (even if the matter concerned 

is primarily a national competence, when exercising this competence, the Member States must 

nonetheless comply with Union law).
1161

 The problem, according to Dawson, is how to ‘re-

stabilise’ at the political level policies that the Court has ‘de-stabilised’.
1162

  

It is true that, at present, this could be a serious constraint on coordinated construction, as we 

saw in the example of Viking and Laval. On the other hand, the competences of the Union are 

comparatively broad and one can usually find a legal basis, especially in light of the Court’s 

traditionally broad interpretation of legal basis provisions. In addition, there is Article 352 

TFEU (the flexibility clause) that could be used when such discrepancies arise. 

                                                           
1160

 Dawson (n 145) 371. 
1161

 ibid 386. 
1162

 ibid 386. 



277 

 

The more serious issue in this context is the situation where a legislative response is legally 

possible but politically difficult to achieve; a situation where coordination between the Court 

and the legislature is not prohibited, but the decision-making rules of the Treaty severely 

constrain the ability to agree on a comprehensive legislative response.
1163

  

This is the real problem illustrated by three of my case studies (Viking and Laval although 

only to an extent, working time and in part also Mangold). Here, the only way to move 

forward would be to raise the awareness of both the Court and the legislature. The former 

should be aware and should implement mechanisms to mitigate this problem and encourage 

the legislature to act. In addition, Fonnship illustrates the ‘dark side’ and the possibly 

negative consequences of dealing with specific issues in an area where the legislature seems 

practically incapable of acting: the precious relationship between the CJEU and national 

courts might suffer.
1164

 Another problematic situation, is the Danish court’s refusal to comply 

with the approach taken in Mangold and followed in Dansk Industri. The legislature, in 

contrast, could also implement clearer guidelines on how to accommodate Court’s case law. 

At present, the role of jurisprudence in the lawmaking process is not sufficiently clarified. For 

example, in relation to working time, all the Court’s judgments have been decided on the 

basis of EU secondary law; at the same time, this does not seem to lift the weight of the case 

law on the lawmaking process. This is counterintuitive and without reason. 

Dawson’s second argument is that dialogue depends upon a Court that takes its duty under the 

Treaty to give reasons for its decisions seriously (and hence a Court which provides an 

explanatory basis for a political response).
1165

 He argues that a dialogical basis for a 

normative discussion between European Courts and European legislatures depends on a 

coherent explanation of the case law. Too often, present decisions offer the precise opposite: a 

bundle of thin statements and repeated formulas that may effectively deprive the legislature of 

any clear conception of how political responses to case law could be framed.
1166

 

This again is a grave problem for coordination between the judiciary and lawmakers. At the 

same time, since this creates legal uncertainty in practice, one could also argue that it is a 

reason for adopting a narrow view of the consequences of the Court’s rulings. Namely, the 

legislature might actually be freer to assume a certain position and to curb the Court’s rulings. 
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In contrast, the lack of awareness of the horizontal implications of its own judgments and 

failure to accommodate this influence does somewhat endanger the Court’s position since 

unclear judgments are easier to ignore and their impact across the Union can be questioned 

accordingly. Be as it may, this factor remains a serious hindrance to coordinated construction 

without reducing its desirability.  

Finally, ideas of coordinated construction are discouraged because the European Courts have 

little to fear from any court curbing measures.
1167

 The political actors can hardly interfere with 

appointment, remuneration and dismissal of justices and there is little likelihood of Member 

States applying political pressure in order to ‘fire’ judges unresponsive to political 

opinion.
1168

 Dawson argues that the CJEU might be more likely to engage in dialogue if it 

fears that a failure to take account of political interests might lead to their decisions being 

rescinded or else simply ignored altogether by political actors at the national or EU levels. 

‘Politically embedding’ decisions might therefore provide a further incentive to engage 

legislatures.
1169

 However, he argues that the ability to overrule a judgment is very limited due 

to the hierarchy of norms.
1170

 He argues that a threat of national noncompliance with EU 

Court decisions is a much more realistic threat.
1171

 

However, I think we could look at this issue from the other side. Indeed, some of my case 

studies revealed national non-compliance as a more direct threat to the CJEU (e.g. Fonnship 

where the national court ended up following the CJEU judgment and Dansk Industri where 

the national court rebelled). In practice, the CJEU, more often than not, de facto held the “last 

word” because of legislative failures (see e.g. findings in Chapter II and working time) or a 

lack of political will to respond all together (Mangold). Therefore, Dawson is right. However, 

if the Court acknowledged the benefits of more clarity and of coordination (e.g. mitigating the 

fears that the CJEU is not aware of the impact of its own judgments and shifting part of 

responsibility back to the legislature by using the mechanism identified above), coordination 

might gain ground in the EU system. 

Finally, an increased awareness within the legislative process of the actual impact of the 

Court’s rulings as opposed to their superficial use might also prompt the Court to be more 

explicitly aware of the consequences of its rulings for the body of EU law. In addition, under 

                                                           
1167

 ibid 392. 
1168

 ibid 391. 
1169

 ibid 392. 
1170

 ibid 392. 
1171

 ibid 393. 



279 

 

Article 13 TEU and Article 5 TEU one can detect some legal obligation for the Court to 

engage. Overall, the tasks of ensuring consistency and uniformity in its case law and within 

the Union overall require some awareness of that and would be desirable for the sake of legal 

certainty.  

At the same time, despite its powerful role, the Court does not enjoy the right of initiative and 

its freedom to act is conditional upon the existence of a problem of legal interpretation being 

brought to it under one of the judicial procedures set out by Treaties.
1172

 Over time, cleavages 

between the Court’s case law and the political process at the EU level might create an 

incentive to, at both the national and the EU level, to keep the matters outside of the Court. At 

the EU level this could be illustrated by the increased preference for informal, soft law 

procedures instead of hard law and at the national level in the tendency of national courts to 

use acte clair or other means not to send references to the Court. Over time, and especially in 

such sensitive fields as social policy, this could result in at least a partial exclusion of the 

Court from the process of developing EU law. Therefore, it might make sense for the Court to 

be more attentive and foster a more balanced approach. 

In sum, while the coordinated construction of social policy would not be a threat to the 

Court’s role, it would nevertheless have to overcome some serious hurdles. I have, however, 

attempted to show some possible benefits of embracing this approach and ways around these 

hurdles. 

 

C. Summary: A New Brave World for the CJEU? 

 

In this Chapter I have argued that the CJEU should enter a brave new world, a world of 

turning interaction in constructing EU social policy into deliberate coordination. At the same 

time, I am aware of the limits. Nevertheless, despite them, pursuing coordinated construction 

seems like a worthwhile endeavour. Interaction already takes place to an extent and, if we 

consider coordination a desirable objective (as I do), turning interaction into coordination 

might be possible given the mechanisms already embedded in the EU institutional system as 

established by the Treaties. 

I started the Chapter with a brief introduction to the ideas of constitutional dialogue and 

coordinated construction in the context of the United States and Canadian legal systems. I 
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argued that, taken at a sufficiently abstract level, these ideas can serve as the basis for 

developing a model of coordinated construction for the EU system. And, indeed, they already 

fit with some of my findings in Chapters II and III. 

In the second part of the Chapter, I showed that coordinated construction might already fit 

with some realities of the EU system and sketched the normatively appealing ways it could be 

applied and developed. First, beyond mere ideological appeal there is also some obligation for 

the Court to engage in coordinated construction with the lawmakers under the current legal 

framework. Second, the variation of coordinated construction most suitable for the EU system 

would be one where we see the roles of the Court and the lawmakers as distinct but 

complementary and where we accept (as my empirical findings actually showed) that they are 

indeed often occupied with the same measures, provisions and legal issues, and hence we 

accept that they inevitably influence each other and recognise the need for thinking about how 

to explicitly accommodate this mutual influence.  

I believe that there are many benefits to normatively re-conceptualising the Court’s 

relationship with the Treaty-makers and the EU legislature in terms of coordinated 

construction. First, this would allow us to recognise openly and accommodate the interaction 

that can already be found. It would also potentially promote interaction in situations where it 

is desirable and limit it where it is not. Second, this would allow us to recognise the impact of 

preliminary references on the horizontal axis of institutional balance. 

I also argued that, in the EU, the idea of coordinated construction must be extended beyond 

cases of judicial review. Here I also considered whether the interaction would endanger the 

role of the Court according to Article 19(1) TEU and the independence of the judiciary. In 

this context, one has to make the distinction between preliminary ruling procedures and 

infringement procedures, on the one hand, and direct actions and preliminary references 

reviewing the validity of EU acts, on the other. I argued that in the former situation the idea of 

coordinated construction does not clash with the role of the Court, while in the latter situation 

caution would be needed. 

Then I identified the routes to coordinated construction already present (but often under-used) 

in the EU system as well as proposed some new ones. I looked first at the participatory routes 

– the methods of direct communication between the Court and lawmakers in the Treaty 

making, legislative and judicial avenues that already exist. Second, I looked at the 

coordination devices within the EU system for coordinating the Court’s relationship with the 
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lawmakers (such as the obligation for the EU institutions to promote the Union’s values, 

advance its objectives and serve its interests, the obligation on institutions to act within their 

powers and to practice mutual sincere cooperation and others). Third, I constructed some new 

coordination mechanisms: judicial invitations, secondary law construction of a dispute, and 

awareness of the cases of explicit delegation. These mechanisms have some potential for 

coordination at the level of both primary and secondary EU law and they go some way 

towards responding to the issues arising from the necessary intermingling of these both levels 

of EU law. 

In the final part, I looked at the limits of the coordinated construction within the EU system. 

Here I looked, first, at the ideological objections to coordinated construction, such as the 

threat to judicial independence and impartiality and, second, at the limits to 

instrumentalisation. Concerning the former I argued that arguments about the danger for the 

separation of powers and threats to judicial independence and impartiality do not seem to hold 

true, mostly due to the specificity of the EU institutional system which is in fact favourable to 

the ideas of coordinated construction. In contrast, rather than endangering the independence 

and impartiality of the Court, if coordinated construction ideas are adapted to the specificities 

of the EU system, they have promise to have a positive effect on the system.  

The practical limits to the idea of coordinated construction are more serious. However, 

despite the practical difficulties, a meaningful interaction between the Court and the 

lawmakers, as revealed by my case studies, has a remarkably strong normative appeal 

especially since the alternative is bleak – legal uncertainty, a legal framework in specific 

(admittedly not all) areas constructed of vague legal rules, detailed case-specific case law and 

even cleavages between the Court’s case law and the political processes. 

In sum, there are good reasons to believe that coordinated construction of the Court’s 

interaction with the lawmakers would be a worthwhile objective to promote (not only from 

the perspective of the lawmakers, but also from the perspective of the Court itself). 
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CONCLUSION 

The CJEU’s role in the construction of EU social policy 

 

My research has shown that, first, the Court’s role cannot be looked at in isolation and that, in 

fact, if we want to get a meaningful picture, it is necessary to assess it alongside other 

institutional actors. Second, in many (even most) of the sub-areas of social policy there is 

interaction between the Court and the lawmakers at various levels – macro, intermediate and 

micro. Third, this interaction happens according to certain patterns. Fourth, nevertheless this 

interaction is not explicitly recognised and is not accommodated either by the Court or by the 

lawmakers. Finally, I proposed a way in which this interaction could be turned into a 

conscious, coordinated process – coordinated construction of EU social policy law by the 

Court and the lawmakers. 

 

The findings 

 

In the Introduction, I set out to explore the interaction between the Court, on one side, and the 

lawmakers, on the other, in the context of the development of EU law in the area of social 

policy. In general, this thesis was structured in two parts – empirical or analytical and 

normative.  

The first part of this thesis explored the relationship between the Court and the lawmakers and 

assessed the status quo. In the second part of this thesis I argued for recognition of this 

relationship in light of my findings and made the case for a paradigm shift in how the Court’s 

interaction with both the Treaty-makers and the legislature is understood with the objective of 

recognising and fostering more coordinated construction in the area of social policy. The 

argument advanced was that there is level of interaction between the Court and the lawmakers 

in matters of social policy and that, in light of this, it should be explicitly recognised in the 

Treaty and institutional setup of the EU and turned into a coordinated approach. I then 

proposed a vision of what this coordinated construction could look like and argued that it has 

numerous desirable features for the EU system.  

Chapter I could be seen as an introductory chapter that, first, introduced the rules of the game 

for the interaction between the Court and the lawmakers, second summed up the existing 

approaches to the interaction between the Court and the lawmakers and modelled an 
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analytical framework for assessing the Court’s interaction with lawmakers at three levels: 

macro, intermediate and micro. 

In Chapter II I carried out a large-scale analysis of the interaction between the Court and the 

lawmakers at the macro and intermediate levels within the context of both primary and 

secondary EU law within the area of social policy. My main findings were that, concerning 

the Court’s interaction with the Treaty-makers, the Court has been the most involved in areas 

where there are provisions affording rights directly to individuals, followed by areas where 

the EU has competence to act and that the Court is not really involved in areas where the EU 

has only soft law and coordination competences. The specific type of provision matters in 

predicting the amount of judicial activity. At the same time, the Treaty-makers have ‘reacted’ 

in the areas where case law exists by continuously expanding the legislative competences of 

the Union, but without responding to the case law ‘directly’. At this level, the interaction has 

largely proceeded like a ‘trialogue’ with the legislature being the recipient of more powers.   

At the level of secondary law, I assessed the level of interaction between the Court and the 

legislature. Here the picture was very diverse and the levels of interaction varied greatly 

across the different areas of social policy. The interaction at this level was measure- rather 

than area-specific and I could identify four categories of measures. The first, and by far the 

biggest category, is constituted by measures concerning which there has been interaction at 

the intermediate level between the Court and the legislature (the legislature has amended 

provisions previously interpreted by the Court and often repeatedly). At the same time, 

notably, the amendments did not always focus on the same provisions as those litigated 

suggesting that other matters also preoccupy the legislature, not just adjusting the case law. In 

addition, the failure rate of attempts to amend provisions previously interpreted by the Court 

was certainly higher than the failure rate concerning other provisions. This group of measures 

suggested that the Court and the legislature are often occupied with the same matters and 

necessarily affect each other’s work. 

In the second (much smaller) category, there were measures that had been invoked in 

litigation and had been amended, but where the individual provisions invoked or amended do 

not overlap: the Court is primarily concerned with one set of measures and the legislature 

with another. This suggests that the Court and the legislature might, at times, play different 

and separate roles and that their roles regarding some measures could be seen as isolated from 

one another. The third (but the second largest) category, were measures that have been 

interpreted by the Court but never amended. One predominantly finds measures resulting 
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from the European social dialogue or measures implementing the equality principle in this 

group. Here, there has often been intensive litigation, but no legislative response or attempts 

at a response. The opposite situation (legislative activity, but no case law) does not arise. This 

means that, first, the existence of case law is not necessarily enough to trigger legislative 

amendments and, second, that the Court does have say regarding a very large number of 

measures in the area of social policy (all the measures belonging to the first three groups in 

fact). Finally, regarding a small number of measures there has been no case law and no 

legislative follow-up. Such measures constitute the smallest category. 

Overall, Chapter II revealed the Court’s significance concerning the EU social policy acquis. 

It also revealed that the Treaty-makers prefer to shift the responsibility for developing EU law 

in this area to the level of secondary law. It also revealed that the case law does not 

necessarily disable the legislative avenue and that instead there is interaction (also repetitive) 

between the Court and the legislature regarding the same provisions and the latter is capable 

of response. 

In Chapter III I carried out four in-depth case studies – Viking and Laval, working time, 

parental leave, and Mangold. The first three explored three of the intermediate level 

interaction scenarios (successful response/unsuccessful response) more closely, while the last 

one explored the reasons for the lack of legislative response when there was one-sided activity 

by the Court (the second most widespread pattern for the relationship between the Court and 

the legislature). 

In the case study on the aftermath of Viking and Laval, despite the case law (Viking and in 

part Laval) being based on the Treaties, the actual response and the interaction with the Court 

took place at the level of secondary law. This case study showed that successful micro level 

interaction (inter alia curbing the case law, not only codifying it) is possible. The case law 

triggered a remarkably large response in the legislative avenue (but at best a very indirect 

response in the Treaty-making avenue) and affected the way the legislature responded. 

However, a high failure rate and legal uncertainty persisted, especially where the case law had 

been developed on the basis of primary rather than secondary EU law. When the Court 

followed-up on its past case law, remarkably, it slightly reined in its approach over time (in 

response to the key worries expressed in the legislative avenue rather than in response to the 

Treaty changes). 
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The developments related to working time revealed a completely different pattern – repeated 

but unsuccessful attempts at a response. This time, instead of a somewhat indirect response 

(as in the aftermath of Viking and Laval), the legislature confronted the case law head on and 

attempted to reverse it directly. This approach repeatedly failed given that half of the 

legislative actors were in fact in favour of the case law. Interestingly, in the judicial avenue 

the Commission argued in line with the case law in contrast to its proposals in the legislative 

avenue. The Court has been the de facto final arbiter in this area so far and the case law has 

contributed to the deadlock in the legislative avenue. However, once again, the Court in this 

area has recently adjusted some aspects of its case law (the most controversial aspects from 

the point of view of the Commission and the Council). 

The story of parental leave, revealed very limited interaction between the Court and the 

legislature in a rather different setting where the European social partners play the key role. 

Despite the requests by legislative actors (like the Commission or the European Parliament) 

the European social partners do not proceed towards establishing a more protective 

framework for the right to parental leave. At the level of primary law, the Charter slightly 

changed the situation once again, and here it did affect the Court’s case law. The Court 

referred to these changes and relied upon them to strengthen its reasoning. At the level of 

secondary law, the effect of case law on the revised parental leave agreement was hardly 

detectable. The Court’s case law also has not triggered any legislative action. Instead, recent 

initiatives from the Commission suggest going much further than the case law (introducing 

rules that the Court recently held are not currently within scope of EU law like the flexibility 

of the right to take parental leave). It could be that the process of the European social dialogue 

is more ‘detached’ or ‘shielded’ from the Court’s influence.  

Finally, the aftermath of Mangold represented a completely different type of situation 

representative of another type of relationship between the Court and the lawmakers. Here, the 

Court constitutionalised the effect of a secondary law measure (Employment Equality 

directive) by introducing a general principle whose content and scope is aligned with said 

measure. There has been no legislative action triggered by the case law – in fact, from its 

positions in the judicial avenue it is clear that the Commission favours the Court’s approach 

in Mangold. Even though the Court’s case law is very controversial, as is revealed inter alia 

by the number of similar cases brought over the years, the conflict has been between the 

CJEU and the national level (e.g. Danish Supreme Court’s response) and within the judicial 
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avenue (see the diverging positions from that of the Court submitted by the member states) 

rather than in the lawmaking avenue. 

Overall, the case studies reveal, that the political will of the institutional actors matters (and 

whether case law complies with their preferences). The Treaty–makers do not get involved 

when it comes to the case law, even in controversial cases, like Viking and Laval. Treaty-

changes sometimes do or should change the case law; nevertheless, the Court rarely reacts to 

such changes (only in the aftermath of Mangold and maybe parental leave as regards the 

individuality issue). Instead, the legislative avenue is where the response is pursued. Here, 

naturally, the source of EU law under consideration matters with attempts at response being 

much vaguer (but not necessarily less successful) when primary law is involved and much 

more direct when it comes to secondary law (posting rules, and also working time). For the 

most part, a legislative response fails due to divergent preferences in the legislative avenue 

and also when EU competences are unclear (e.g. Monti II). 

The key finding, however, is that there is indeed interaction and that we can detect reaction in 

the lawmaking avenues to the case law and vice versa. Beyond indirect interaction, there is 

also direct interaction at the micro level. The reality is that there is overlap between matters of 

concern for the Court and the lawmakers and that some interaction does take place, however, 

there is a lack of awareness about how such interaction should unfold. 

Based on my findings in Chapters II and III, in Chapter IV I argued for a paradigm shift in 

Court’s role from the perspective of its interaction with the lawmakers in the area of social 

policy towards a more coordinated approach (coordinated construction of social policy). First, 

it would accommodate and help to structure the interaction that is already happening between 

the Court and the lawmakers. Second, the theory of constitutional dialogue most extensively 

developed in the United States and Canada, could serve as a useful source of inspiration for 

developing a coordinated construction model suitable for the EU system. Third, coordinated 

construction already fits with some realities of the EU institutional system under the current 

legal framework (like the principle of sincere cooperation, the principle of institutional 

balance and how the interaction between the Court and the lawmakers already takes place). 

Indeed, there is even an obligation for the Court to be in sync with lawmaking processes at the 

EU level.  

Fourth, I believe that the variation of coordinated construction most suitable for the EU 

system would be one where we see the roles of the Court and the lawmakers as distinct but 
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complementary and where we accept (as my empirical findings show) that they are indeed 

often occupied with the same measures, same provisions and same legal issues: where we 

accept that they inevitably influence each other and recognise the need to think about how to 

explicitly accommodate this mutual influence and move forward. Fifth, there are numerous 

benefits of coordinated construction - explicit recognition and tools to accommodate the 

interaction already present between the Court and the lawmakers; the possibility to set explicit 

limits on the interaction itself and the work of both the Court and the lawmakers; and explicit 

recognition and accommodation of the effect preliminary references can have on the 

development of EU law. Finally, I identified some routes for coordinated construction that 

already exist in EU system and proposed some new ones (e.g. judicial invitations, secondary 

law focussed construction of a dispute, awareness of explicit delegation).  

I concluded by considering some ideological and practical limits to the idea of coordinated 

construction. However, I argued that these do not reduce the overall desirability of moving 

towards accepting and enforcing such model. 

 

Limitations 

 

There are certain limits to my findings and my proposed approach. First, while I looked at a 

broad range of social issues my research was inevitably focused on only one policy area at the 

EU level – social policy. Therefore, I do not claim that my findings would be the same or 

even similar in any other area of EU law. The focus on social policy allowed me to get a more 

objective picture of at least one field of EU law instead of cherry-picking from more areas of 

EU law. I also believe that the area of social policy, at least in the way I have covered it, 

embodies a rather diverse set of EU policies and case law with varying levels of EU 

competence and reach, varying levels of controversy and scattered across various parts of the 

Treaties. Hence, my choice of policy area might be justified with its inherent diversity.  

My approaches in both Chapter II and Chapter III have their own limitations. On the one 

hand, while my methodology in Chapter II allowed me to assess the interaction between the 

Court and the lawmakers across a wide range of social policy areas, at the same time it was 

unavoidably general. While I could detect the amount of activity from the Court and 

legislature concerning certain Treaty provisions or secondary law measures, as well as the 

overlap between the subject matter (to the level of single articles) they were amending and 

interpreting, I could not tell whether these amendments and interpretations concerned the very 
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same legal issue or questions (for example, the same definition or the interpretation of the 

same notion) and how exactly they affected them. On the other hand, the case study method 

applied in Chapter III, necessarily meant that I could only trace the interaction in detail in a 

very limited number of areas. While there I did manage to trace the development of very 

specific legal issues in the context of the Court’s relationship with the lawmakers, this could 

be done only within a very limited number of areas. The case study method is also inevitably 

limited by the amount of policy documents and underlying data I could gather, and by my 

own misconceptions in representing that data. 

In sum, more research would be needed across more policy areas to claim that there is 

continuous interaction between the Court and the lawmakers. 

Concerning my last Chapter, my focus was limited to the Court’s role in the interaction 

between the Court and the lawmakers. Therefore, while I looked at how the idea (or even the 

ideal) of coordinated construction could be accommodated in the judicial avenue, I did not 

look at how this interaction should be accommodated in the Treaty-making or legislative 

avenues.  

Finally, I also did not look at the court-curbing and how it has affected the development of 

EU law. This is justified by the focus of my research on how the law develops rather than on 

how the Court and the lawmakers directly influence each other’s powers. Second, I also did 

not look at social policy developments beyond hard law. A wide range of social policies are 

developed with the help of soft law methods and the EU is increasingly influencing national 

social systems via mechanisms like the European Semester and so on. The Court might have 

some impact on such policies and such policies might have some impact on the Court’s case 

law. This, however, remained beyond the scope of my analysis. 

 

Solving the tension surrounding the Court’s role 

 

There is a continuous tension inherent in the Court’s institutional role between law and policy 

and between its own work and the work of the lawmakers. It is impossible to draw a red line 

and say that here we will allow only the Court to act but here the lawmakers will take charge. 

The reality is that, while there is difference in what the Court can do and what the lawmakers 

can do according to the Treaties, at the end of the day they often engage with the same 

measures, amend and interpret the same provisions and try to solve the same legal questions 
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or issues be it in the context of specific cases or in the context of legislative proposals. Hence, 

while their roles differ, the subject matter often does not. This creates an inevitable tension for 

the Court; on the one hand, the Court has to decide the cases that come before it and fashion a 

workable solution for each specific legal issue, and on the other, it might do so in such a way 

that disables the work of the lawmakers, especially the legislature. It also might propose a 

solution that might work in one situation but not in others. 

This tension between the role of the Court and the lawmakers and the fact that they inevitably 

end up working with the same provisions and the same legal questions, is evident in my 

findings. 

So far, the most common approaches to solving this problem have been to either accept that 

the Court as legitimately or illegitimately activist and either condemn or praise its role 

depending on one’s position on the case law in question. Others have blamed the legislature 

and the inherent imbalance in the EU institutional system that forces the Court to act as it 

does. Finally, we have models that explicitly accommodate and recognise the Court’s role in 

lawmaking (judicialisation, joint decision traps) but they do no more than construct a model 

without solutions. In more recent years there has been some research that explicitly focuses 

on the Court’s relationship with the lawmakers at the EU level in the context of the 

development of EU law (Syrpis, Dawson, Horsley, Martinsen). This thesis engaged with and 

hopefully added, to such research.  

While the idea of constitutional dialogue has been mentioned, its promise had not yet been 

properly explored. After finding that there is indeed a continuous level of interaction between 

the Court and the lawmakers across a wide range of social policy matters, I tried to take the 

idea of constitutional dialogue (or, as I prefer, coordinated construction) seriously and to 

operationalise it for the EU system. This adaption was justified by the need to respond to the 

particularities of the EU institutional system, and the way EU law has developed in the area of 

EU social policy in practice.  

While, admittedly, this is a first attempt and thus might inevitably contain an array of 

mistakes, I hope that at the very least the notion of coordinated construction and my research 

has added a new perspective on how one could consider and look at the relationship between 

the Court and the lawmakers, and will trigger some development in this direction. 
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Ramifications for future research 

 

This thesis has been yet another addition to the already very rich research on the Court’s role. 

Indeed, the Court has been looked at from more perspectives than one could possibly account 

for. However, I believe that I have added a perspective that might be valuable for the future of 

the EU institutional system, a system that is admittedly in need for some reform to be capable 

of responding to the wide range of crises it currently faces (economic crisis, refugee crisis, 

never-ending legitimacy crisis, political crisis and so on). 

First, while I have inevitably touched upon the roles of the lawmakers to some extent, more 

research is needed on their respective roles from the perspective of the Court’s lawmaking. 

More research is necessary regarding the question how one could fashion and accommodate 

the coordinated construction of social (and maybe other) policies within the lawmaking 

processes. One possible way would be to accommodate the Court’s impact on various EU 

policies within the Better Regulation agenda. So far this does not contain any reference to the 

Court or to outcomes in the judicial avenue. Another would be to look across different areas 

of EU law in order to assess where there is a need for clarification, codification and maybe a 

partial curbing of CJEU case law and where it either creates a heavy burden for national 

administrative systems or does not afford a sufficiently decent level of protection for either 

workers or actors such as trade unions. 

Second, my research focused only on the area of social policy. More research would be 

necessary in order to assess whether the trends of interaction between the Court and the 

lawmakers are similar in the other areas of EU law. 

At the end of the day, today we are inevitably entering in challenging times for the EU project 

as such but also for the institutional system of the EU and its main institutional actors, 

including the Court. The Court is certainly a very important part of the EU project and hence I 

do hope that my research can be seen as a step (even though a rather modest one) towards re-

thinking and maybe even reconstructing the role of the Court. This does not aim to diminish, 

but instead to recognise, the beneficial work the Court has done - and still does every day - for 

the EU project as such and especially for individuals, workers, marginalised EU citizens and 

other vulnerable groups. Hence, for me, the Court’s role in social policy is not only something 

worth exploring, it is also something worth pursuing and taking seriously for the benefit of the 

EU project as such. 
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