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Abstract 

  

The Geneva Conventions of 1949 are generally considered the most important codified 

rules ever formulated for times of war. Conventional wisdom considers them as a liberal 

humanitarian response to the Second World War. Tracing the international, imperial, and 

intellectual foundations of these treaties, this dissertation breaks with many traditional 

explanations by uncovering humanitarian law’s mixed and contested origins. It does so by 

reconstructing the interwar and postwar drafting debates regarding four principal 

questions, namely: the protection of civilians, irregulars, the regulation of civil and 

colonial wars, and of air (and atomic) warfare. It shows in detail how the birth of the 

Conventions was intimately connected to competing political visions of different key 

actors. Rising Cold War tensions, the memories of occupation and genocide, the outbreak 

of civil and colonial wars, and the changing character of the international order, all shaped 

the way in which they reemerged from the 1940s. The dissertation, which is based upon 

multinational and newly uncovered archival materials, prompts a fundamental shift with 

respect to the history of humanitarian law. It uses a comparative approach, focusing on the 

internal and public debates among and within the four major state and non-state drafting 

parties of this revision process – France, the ICRC, United Kingdom, and the United 

States. While adhering to recent approaches to international legal history, it seeks to 

critically examine the origins of, and the connections between, configurations of humanity 

and human rights at the start of the Cold War and at the end of empire. 
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Introduction  

The Geneva Conventions of 1949, generally considered the most important codified rules ever 

formulated for armed conflict, are often seen as the product of liberal humanitarianism, dating 

back to Henri Dunant’s pioneering efforts in the 1860s (‘the liberal humanitarian thesis’).  The 1

International Committee of the Red Cross’s (ICRC) attempts to protect victims of war are usually 

credited for their successful birth.  Primarily, the Conventions are viewed as a response to the 2

experiences of the Second World War, an effort to prevent the repetition of its most horrific 

atrocities especially against civilians, through creating a new international legal order (‘the war 

thesis’). In many accounts, they are regarded as a product of a rational deliberative discussion 

among a cohort of predominantly liberal international jurists who sought to make up for the 

law’s shortcomings. It is said that their work consisted of balancing the demands of ‘humanity’ 

and ‘military necessity’, and of utopianism and realism, in a more ‘progressive’ direction (‘the 

balancing thesis’). The fact that the Conventions are universally ratified has enhanced this 

teleological story of liberal-humanist progress, of how the law developed in the direction of ‘a 

more humane face.’   3

 By moving beyond such binary-driven and teleological explanations, this dissertation 

shows the law’s more mixed and contingent origins. It considers liberal ideas (such as the 

protection of human rights) as merely one inspiration and highlights the conceptual limits of their 

usage. Questioning conventional scholarship, the dissertation further demonstrates how the 

Conventions’ history cannot be understood in metaphoric terms of linearity, or teleology, like 

 This image was first coined by Swiss publicists even before the diplomatic conference had started. See Georges 1

Perrin, “Dans l’esprit d’Henri Dunant, Avant une Grande Conférence Diplomatique,” La Nouvelle Revue de 
Lausanne, 17 March 1949. 

 For examples of this dominant trend in the historiography, see Gerald Steinacher, Humanitarians at War. The Red 2

Cross in the Shadow of the Holocaust (Oxford: Oxford University Press, 2017), 211-236; David Crowe, War 
Crimes, Genocide, and Justice (New York: Palgrave Macmillan, 2014), 311-318; Caroline Moorehead, Dunant’s 
Dream. War, Switzerland, and the History of the Red Cross (New York: Carroll & Graf Publishers, 1999); Howard 
Levie, “History of the Law of War on Land,” International Review of the Red Cross No. 838 (2000): 339-350; and 
Dominique-Debora Junod, The Imperiled Red Cross and the Palestine-Eretz-Yisrael Conflict 1945-1952: The 
Influence of Institutional Concerns on a Humanitarian Operation (New York: Kegan Paul International, 1996), 271. 

 See Theodor Meron, “The Humanization of Humanitarian Law,” The American Journal of International Law, Vol. 3

94, No. 2 (2000): 239-278; and Stephen Neff, War and the Law of Nations: A General History (Cambridge: 
Cambridge University Press, 2006), 342. 

!1



‘progress’, ‘stagnation’, or ‘advancement’. The law’s hybrid making, which sought to reimagine 

the key concept of ‘victims of war,’ cannot be traced from a universal core, as it was shaped and 

contested by different drafters, with different backgrounds, political views (both progressive and 

conservative), and institutional aims. As the intellectual historian Marco Duranti has recently 

argued for human rights, the advocates of humanitarian law supported the idea in their own way 

while clashing over which and whose rights should come first.  Furthermore, the construction of 4

the Conventions involved a great deal more than merely recognizing the law’s shortcomings as a 

result of the recent war’s experience. It concerned efforts to fight Cold War rivalries; to protect 

state sovereignty; to stop slavery and settler colonialism; to secure the ICRC’s future; and to 

shape debates taking place at the United Nations (UN).  

 Some desired to construct a new international legal order or to limit the occupying 

power’s rights out of fear of an upcoming invasion, while others wished to use the Conventions 

as an instrument to fight Communism and anti-colonialism. This dissertation shows that the final 

draft was not based on a liberal masterplan, as many drafters were not liberal and many of their 

ideas for humanitarian law would evolve overtime. In fact, their work had inhumane and humane 

impulses and consequences, just as they had inclusive and exclusive tendencies. For instance, the 

Civilian Convention seeking to protect civilians against inhumane treatment remained silent on 

the threat of nuclear warfare, and it did not strictly forbid the use of starvation, or extrajudicial 

detention, as a means of warfare. Similarly, it closed its doors on many different categories of 

civilians, such as the states’ own nationals.  

 This dissertation shows that the history of the law’s making was often contingent, highly 

politicized, and shaped at different levels, with critical implications for the law’s future 

development and usage. Contrary to previous scholarship, it discloses how this process was 

shaped at a variety of levels – global, domestic, and transnational – and by initiatives which were 

issued from different directions. The debates at the UN with respect to human rights and atomic 

weapons directly informed the views of the drafters. Persons who had been formerly involved in 

preparing and executing the Allied war crimes tribunals played a crucial role. The French, for 

 Marco Duranti, The Conservative Human Rights Revolution: European Identity, Transnational Politics, and the 4

Origins of the European Convention (Oxford: Oxford University Press,  2017), 392. 
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example, wished to bring the Geneva Conventions into dialogue with other international treaties 

in order to prevent those involved in interstate wars from falling outside the law’s scope. The 

Americans, for their part, tried to protect their interests as hegemon and occupiers, while the 

British tried to prevent human rights from overlapping with humanitarian law to protect their 

colonial interests. While revealing the drafting’s entangled nature and its cross-fertilization with 

other initiatives, the dissertation demonstrates how it became part of a much broader global 

debate about demarcating the exact boundaries of a new international legal order for armed 

conflict.  

 Establishing new rules for warfare created space for both cooperation and competition 

during the Cold War. ‘Behind the seemingly calm discussion of the Conventions,’ wrote a Soviet 

delegate later, ‘a fierce fight [had been] lingering between [the] delegations.’  Discussing issues 5

like internationalizing civil wars made room for criticizing Cold War rivals and securing one’s 

own distinct interests. At the same time, these drafters were forced to reckon with evolving 

international and imperial frameworks. For instance, while demanding human rights in interstate 

wartime, the French had to bring this progressive effort in line with their ongoing 

counterinsurgency campaign in Indochina. And the Americans disliked discussion on political 

prisoners and air bombardment.  

 According to these delegates, a victim of French colonial rule, a Communist political 

prisoner, or a victim of a terror bombing, was not necessarily a ‘victim of war’ who was to be 

afforded protection under the Geneva Conventions. Indeed, drafting was as much about 

exclusion as inclusion and it was done for liberal and illiberal purposes. While complaining 

about its ‘demagogic’ use on behalf of Anglo-American interests,  the Soviets tried to widen the 6

key concept’s scope by incorporating civilian populations, hoping to curtail air power and spread 

Cold War propaganda. In doing so, they turned the negotiations into a forum for Cold War and 

 Report Soviet-Ukrainian Delegation, no. F. 2, Op. 12cc, Spr. 969, Ark. 60-76, Tsentral'nyi derzhavnyi arhiv 5

vyschykh organiv vlady ta upravlinnia Ukrainy (TSDAVO), Kiev, Ukraine. 

 Report Soviet-Ukrainian Delegation, no. F. 2, Op. 12cc, Spr. 969, Ark. 60-76, TSDAVO. This point resonates with 6

‘an older cynicism toward the term humanity, shaped by Marx’s suspicion of the bourgeois concept of humanity as 
simply class-based special interests dressed up in universalist language.’ Paul Betts, “Universalism and its 
Discontents: Humanity as a Twentieth-Century Concept,” in Humanity: A History of European Concepts in Practice 
from the Sixteenth Century to the Present, ed. Fabian Klose and Mirjam Thulin (Göttingen: Vandenhoeck & 
Ruprecht, 2016), 51-70, 64. 
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anti-colonial politics whereby Western adversaries could be criticized on the global stage. On a 

different level, the ICRC opposed plans to consider the states’ own nationals suffering from 

persecution (such as German Jews) as victims of war, since it might trigger severe opposition 

from the Great Powers. To maintain their support, it scrapped the suggestion from its list of 

drafting priorities and disputed efforts to put it back on. 

 This dissertation also places emphasis on the evolving process of these negotiations, 

raising the possibility of alternative paths, changing meanings, radical transformations, and 

sudden disruptions. It draws a map of different drafting routes that need to be reinserted into a 

larger story about the law’s historical development in its respective contexts. This element is 

either missing or downplayed in existing accounts, which tend to take the final outcome and the 

initially leading role of the ICRC largely for granted. Challenging this view, the dissertation 

demonstrates the elements of contingency and how negotiations might have collapsed at various 

points in time. It also shows how the final draft was not the only outcome possible, but one out 

of many different options: as stated by German sociologist Hans Joas, plans for the Conventions 

‘might have emerged and disappeared again.’   7

 At the diplomatic conference, in 1949, the British delegation seriously considered 

walking out over the questions of partisans and the death penalty. Previously, Whitehall had even 

expressed opposition to creating a separate Civilian Convention. The French, too, had their 

doubts about the treaty, particularly with regard to its extrajudicial security clause. The Soviets 

initially did not take part in these negotiations. The ICRC, in turn, considered at various 

moments the possibility of replacing or even dropping the plan for a separate Civilian 

Convention to assure the participation of all the Great Powers. Essentially, it feared that the 

treaty might never be accepted, especially by the very reluctant Anglo-American governments 

whose delegates often failed to enforce their will upon others.  Indeed, Washington seriously 8

thought about not signing the Civilian Convention because of its stricter rules for occupying, 

particularly with regard to banning the death penalty. Until the very end, the major drafting 

 Hans Joas, The Sacredness of the Person: A New Genealogy of Human Rights (Washington, DC: Georgetown 7

University Press, 2013).

 This lack of leverage of dominant state powers over smaller states problematizes certain legal realist accounts of 8

the law’s making. See Wilhelm Grewe, The Epochs of International Law (Berlin: De Gruyter, 2001), 663. 
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parties would express doubt as to whether they could ever agree upon anything binding in 

relation to regulating warfare.  

  This dissertation challenges the current literature in a number of other ways, too. In the 

first place, it problematizes the monolithic and essentialist understanding of the drafters’ 

intentions and interactions. Some authors have spoken of ‘the’ drafters without making any real 

distinction between them, ignoring the significant divisions among and within their delegations. 

In the British case, for example, there was often major discussion with regard to partisan warfare 

not just between London and its delegation, but also among its own members. In this case, the 

Foreign Office, on the one hand, focused on its diplomatic interests and those of British nationals 

who might be detained in occupied territory, whereas the War Office and Security Services, on 

the other, tried to secure their respective strategic interests. By showing the effects of these 

divisions for the law’s development, the dissertation broadens the literature’s originally narrow 

scope. 

 The other historiographical intervention the dissertation makes is to challenge certain 

parts of the literature’s still very strongly state-centered focus that either marginalize, or simply 

praise,  the ICRC’s role in establishing new rules for war. It shows how especially at the early 9

stages of this effort the organization played a crucial role in helping to lay the foundations of the 

very first drafts that would set out the entire drafting process. On the other hand, this image of 

the ICRC as a legal pioneer driving the process forward has its analytical downsides.  10

Countering current scholarship, the dissertation clarifies that the organization, having its own 

agenda as a disputed non-state drafting party, did not always endorse humanitarian solutions that 

were proposed by states, or by other non-state actors. By showing the different considerations 

behind the ICRC’s modus operandi, it questions those accounts portraying the organization’s role 

as exclusively ‘idealist’, and that of states as ‘realist’. This juxtaposition, which resonates with a 

 Steinacher’s important account of the law’s revision following the Shoah, based for the most part on US and ICRC 9

sources, largely credits the ICRC’s role. However, it pays few attention to its mixed motives, the law’s actual 
drafting, nor to the impact of decolonization (I found no reference to Common Article 3). See Crowe, War Crimes, 
Genocide, and Justice; and Steinacher, Humanitarians at War.

 For such a view, see Giovanni Mantilla, “The Origins and Evolution of the 1949 Geneva Conventions and the 10

1977 Additional Protocols,” in Do the Geneva Conventions Matter, ed. Matthew Evangelista and Nina Tannenwald 
(Oxford: Oxford University Press, 2017), 35-68, 38. 
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popular imagery of international law, conceals more than it reveals, and it fails to grasp the law’s 

mixed origins.  

 This point equally applies to the typically neglected Cold War and colonial origins of the 

Geneva Conventions. As noted by an ICRC official, these factors played a crucial role in how the 

treaties were shaped, why they protected some and not others, what fell within or outside of their 

scope, and why some issues got addressed, whereas other did not.  By placing the history of 11

humanitarian law back at the intersection of empire, internationalism, and the Cold War, the 

dissertation shows how concerns and anxieties driven by these processes had a profound impact 

on the way the drafters operated. It also shows why explanations pointing exclusively at the role 

of the war’s experience, or a longer historical development dating back to the 1860s, cannot fully 

explain why some issues were codified, whereas others were scrapped, or why the law remained 

silent or explicit on certain issues. Moreover, it questions the ‘war thesis’-explanation because it 

cannot resolve the historical puzzle why the British sanctioned the use of indiscriminate bombing 

after the Blitz, or why the French after ‘40-44’ accepted an extrajudicial security clause.  

 Studying the law’s genealogy thus requires a broader analytical scope by moving beyond 

the war’s impact or a longue durée-approach that traces the law’s origins back to Dunant’s 

previous efforts. At the same time, the dissertation recognizes how older debates informed 

contemporaries’ understandings and it does not overstate the importance of the Cold War or that 

of decolonization for the law’s making. As noted previously, the dissertation demonstrates that 

drafting new rules for armed conflict created space for not only articulating anti-imperial and 

Cold War rivalries but also for fostering a remarkable degree of East-West collaboration. The 

ICRC found a strategic partner in the Soviet Union as it was seeking support at the diplomatic 

conference, and the French often directly cooperated with their main Cold War adversary. The 

Americans, for their part, voted at times in favor of Soviet proposals, and vice versa. So while 

recognizing the importance of the Cold War and anti-imperial politicking, the dissertation also 

notes the extent to which such exogenous factors can explain the drafters’ actions, or their views, 

on various questions. 

 Conference Diplomatique. Rapport Spécial Etabli par Pilloud, 16 September 1949, no. CR-254-1, Les Archives du 11

Comité International de la Croix-Rouge (ACICR), Geneva. 
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 The dissertation also demonstrates the critical role of agency of different individuals in 

shaping not just their own policy objectives, but also the very foundations of international law. 

There existed no prototypical drafter, as is often assumed. The process involved a diverse group 

of people with contrasting views, consisting of diplomats, colonial officials, Jewish victims, 

doctors, former resistance fighters, military officers, and countless others. They acted on behalf 

of various state and non-state institutions and took up different roles: as experts, chairs, 

negotiators, agitators, mediators, blockaders, and as spokespersons. Their work was a truly 

human affair: it gave rise not only to confusion, miscalculations, amateurism, personal rivalries, 

and error, but also to moments of courage, brilliance, ingenuity, and even heroism. During this 

process, drafters also had to grapple with radical changes in the way the international legal order 

was reimagined in the first half of the twentieth century. In this dissertation, I show how they felt 

forced to redefine the principles, foundations, and boundaries of their role in this contested 

process of revising the Geneva and Hague Conventions. 

Methodology and Sources  
  

The dissertation explores the genealogy of the Geneva Conventions of 1949 through the lens of 

the four major drafting parties – the ICRC, United Kingdom, United States, and France. The 

ICRC’s role as a non-state actor is analyzed in connection with that of the Swiss Federal 

Government, whose officials eventually prepared and executed the final diplomatic conference.  12

This (mostly Eurocentric) selection of cases is made for several different reasons. First, it 

broadens the literature’s state-centered focus by including an influential non-state actor. 

Secondly, it limits itself to studying the role of those parties with the most significant impact on 

these negotiations. Impact can be measured by the respective party’s legitimacy (e.g. ICRC), the 

size of its delegation (Britain, France), the role it played during the process of lawmaking, and its 

status as a superpower (USA). The roles of other, usually less influential actors are discussed 

when relevant for the positions taken by the major drafting parties, or if they directly influenced 

the law’s evolution. 

 For the history of ICRC-Swiss relations during World War II, see Isabelle Vonèche Cardia, Neutralité Entre le 12

Comité International de la Croix-Rouge (CICR) et le Gouvernement Suisse (Lausanne: SHSR, 2012).
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 The third reason why these four major drafting parties are chosen, and not others, is that 

each played a significant role during the entire drafting process, not in the post-war period alone. 

With a few exceptions, the British, French, Americans, and the ICRC all took part in the relevant 

drafting debates prior to and after the Second World War. This was not the case for other major 

state actors, such as the Soviet Union, China, the Latin Americans, Japan, or Germany, whose 

governments either lacked interest in the matter, were preoccupied with other issues (e.g. the 

Chinese Civil War), or had failed to receive an invitation due to their recent wartime allegiances. 

Therefore, the dissertation gives minimal attention to their views, except for the part played by 

the Soviets during the final diplomatic negotiations. Consequently, the Soviet role is mostly 

analyzed in relation to that of the other major drafting parties, or if it directly affected the way 

humanitarian law was revised in 1949.  

  It is important to note that this selection of cases is less a reflection of the author’s 

methodological preferences than a mirror image of the organizers’ own Eurocentric outlooks. 

The ICRC, as the organizer of the initial drafting meetings, saw the concept of ‘universality’ 

primarily through the lens of World War II and the Cold War,  as it was seeking to obtain 13

bipartisan support for the future Conventions. The fear of a military confrontation between East 

and West played a crucial role in this regard. Strikingly, the ICRC, like the Swiss, placed far less 

emphasis on gaining participation from those who fell outside the bipolar spectrum, or who came 

from outside broader Europe. In 1947, the ICRC, as it was preparing the first drafting meeting 

for government experts, initially invited only the signatories of the United Nations Declaration, 

from 1942, thereby excluding Japan, for instance. Nor did it press hesitant Latin Americans or 

the Arab states to send larger delegations.  

 Principally, as a reflection of their primary focus on (Western) Europe, the Swiss 

organizers believed that most non-Europeans had far less wartime experience with applying the 

laws of war than the Europeans did, therefore making them allegedly more ‘able’ to revise 

 This particular notion of ‘universality’ was broadly shared among contemporary Swiss, German, and French 13

reporters writing for different newspapers. See La République, “Les Conventions de Genève du 12 Aout 1949,” 9 
December 1949. The same notion is also apparent in more contemporary publications. See Junod, The Imperiled Red 
Cross, 270.
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them.  Building upon a pre-existing Eurocentric outlook and inviting only those recognized 14

states that had previously signed at least one of the existing Geneva Conventions, the Swiss also 

expressed reluctance to invite certain non-European revolutionary movements (such as the 

Maoists in China), or those fighting against colonialism (e.g. the Viet Minh).  In essence, it 15

feared doing so might prompt severe opposition from the European colonial powers, resulting in 

a highly Eurocentric drafting process.  

 The diplomatic conference finally generated four different treaties with thousands of 

provisions covering a whole range of issues, from naval warfare to the protection of hospitals. 

Obviously, it is impossible to cover all of these issues, or to provide a comprehensive legal 

history. Therefore, the dissertation compares the major drafting parties’ views on four principal 

drafting questions, which are: the regulation of civil and colonial wars, that of air warfare and the 

concept of distinction, the protection of civilians, and of those persons who operate at the law’s 

margins – i.e. irregulars. These key issues were at the foundation of humanitarian law in general, 

and the Geneva Conventions of 1949 in particular, and each define the scope of their thousands 

of provisions. They have also been at the core of most debates on the laws of war in modern 

history. 

 The genealogy of the law’s making is analyzed by means of a comparison of the major 

drafting parties’ views on four key drafting questions in the period from roughly 1919 up to 

1949, with a strong emphasis on the immediate post-war era. In line with existing scholarship on 

related topics,  it demonstrates how several key concepts had their origins in response to ‘The 16

 What is true, however, is that many – though not all – of the small non-European delegations lacked the necessary 14

legal expertise. They were often largely composed of diplomats who were stationed in Europe.

 It is striking that few national liberation movements expressed interest in these negotiations or in the Conventions 15

more generally. This would change significantly around the Algerian War, when the Front de Libération Nationale 
(FLN) began using humanitarian law for its own (international) purposes. Fabian Klose, “The Colonial Testing 
Ground: The International Committee of the Red Cross and the Violent End of Empire,” Humanity, Vol. 2, No. 1 
(2011): 107-126. It is also a marked contrast with the revision of the Geneva Conventions in the 1970s, when certain 
national liberation movements participated. See Giovanni Mantilla, ‘Under (Social) Pressure: The Historical 
Regulation of Internal Armed Conflicts through International Law,’ Ph.D. Dissertation, University of Minnesota, 
2013. 

 One example: Mark Lewis, The Birth of the New Justice: The Internationalization of Crime and Punishment 16

(Oxford: Oxford University Press, 2014). 
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Greater War’ (1912-1923),  instead of the Second World War, while being fundamentally 17

revised in meaning and scope after 1945. To give one example, the ideas for a Civilian 

Convention and Common Article 3, which are now widely seen as the most innovative post-war 

innovations, were originally introduced prior to 1939. The dissertation analyzes the attitudes of 

those four major drafting parties by their evolving legal views, the nature and legitimacy of their 

proposals, their perceptions of opposition, competing projects, and of the law’s suggested scope, 

their informal lobby efforts, and how events of discontinuity (e.g. outbreak of wars) shaped their 

interactions.   18

 These elements are examined at multiple levels and through the eyes of the leading 

drafters, as a history from below. Unlike previous accounts, this dissertation makes less use of 

public minutes and more of (confidential) reports from the drafters themselves, recognizing that 

many key decisions were made informally, not in public rooms where minutes were taken or 

where journalists were present. Accordingly, it makes extensive use of the delegates’ own 

reports, cables, records of telephone calls, notes, personal papers, memoirs, and other newly 

excavated primary sources. Obviously, these materials each raise their own methodological 

problems as they were meant for a specific audience, with its distinctive jargon, preconceptions, 

and interests. The dissertation shows a sensitivity to not just the limits of these sources,  but also 19

to how drafters tried to bypass them in order to prevent leaving traces of their (illegitimate) 

actions. The compilation of multilingual materials, which includes recently declassified 

materials, is composed of American, French, Swiss, ICRC, Dutch, Belgian, Irish, New Zealand, 

Australian, Canadian, and a few Soviet documents. These were collected from both state and 

non-state archives, including private collections.  

  

 This term comes from the series of the Oxford University Press, led by Robert Gerwarth, on armed conflict from 17

1912 until 1923. 

 A few tools are borrowed from Lewis’s excellent analysis on the history of international criminal law. See Lewis, 18

The Birth of the New Justice. 

 One example is that the dissertation features a relatively high number of British archival materials. This is the 19

result of the fact that British delegations – compared to the French – had relatively strict and detailed instructions. It 
forced them to regularly report in detail to London, thereby leaving a detailed paper trace of their actions for later 
historical research.
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Historiography 

The historiography of the Geneva Conventions started at the very moment they were signed, in 

late 1949. At a signature ceremony in December, former president Max Petitpierre gave a speech 

which resonated with a popular sentiment at the time of what the law stood for, and what its 

origins were. During his talk, he not only addressed the war’s atrocities as a common inspiration 

(‘the war thesis’), but also emphasized the ICRC’s work in spreading liberal humanitarianism 

through law. Moreover, while ignoring the former divisions at Geneva, he stressed the role of 

bipartisanship during this stage of the Cold War. Although Petitpierre’s words had little long-

term impact, they expressed a wider feeling at the time, influenced by press reports, which 

downplayed the law’s contested origins and accentuated its humanitarian and shared wartime 

origins as a means to bridge the early Cold War divisions.   20

  These selective images of the history of the Geneva Conventions were cemented once the 

first accounts of former protagonists came out.  The Finnish drafter Erik Castrén spoke of a 21

drafting process balancing the demands of ‘military views’ and those ‘of humanity’.  The 22

British drafter Joyce Gutteridge stressed the importance of the war’s experience for creating the 

necessary support for the law’s revision,  while the French drafter Georges Cahen-Salvador 23

wrote mainly about its liberal and bipartisan origins.  Encapsulating these views, the 24

Monegasque drafter Paul De La Pradelle framed the Conventions’ history through a dichotomy 

of realism versus idealism, with liberal humanitarian values often trumping other types. At some 

 For one example see: Speech Max Petitpierre at Signing Ceremony, 8 December 1949, no. E2800#1967/59#522, 20

Swiss Federal Archives (SFA), Bern. 

 For other examples, see: Draft Article ‘De Diplomatieke Conference te Genève, 21 April -12 Augusts 1949, Een 21

keuze uit de belangrijkste artikelen’, no. 1, Collectie Mouton, National Archives of the Netherlands (NA), The 
Hague; and Frede Castberg, “Franc Tireur Warfare,” Netherlands International Law Review (1959): 81-92. 

 Erik Castrén, The Present Law of War and Neutrality (Helsinki: Finnish Academy of Science and Letters, 1954), 22

178. 

 Gutteridge, as one of the few, noted the important interwar legacies and the fact that the Conventions had a 23

‘different ancestry’. However, she did not explain why those interwar proposals failed to be accepted before the start 
of the Second World War. Joyce Gutteridge, “The Geneva Conventions of 1949,” British Yearbook of International 
Law, Vol. 26, No. 294 (1949): 294-326. 

 Georges Cahen-Salvador, “Les Nouvelles Conventions de Genève Pour la Protection des Victimes de la Guerre 24

Seront Signées Aujourd’Hui,” Le Figaro, 8 December 1949. 
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point, he called the law’s making ‘un préjugé favorable au détriment de la souveraineté.’  One 25

of the few critically engaged drafters was the former resistance fighter, Claude Bourdet, who 

noted the law’s colonial and Cold War dimensions.  However, his view remained limited to the 26

margins of radical progressive circles in post-war France. 

  By contrast, the most widely accepted narrative of the Convention’s history was created 

by Jean Pictet himself, the former ICRC drafter.  After 1949, he published on the topic in 27

various influential (Anglophone) law journals, such as the American Journal of International 

Law, stressing the law’s Red Cross and liberal origins.  Even though he admitted some of its 28

shortcomings, Pictet portrayed the law’s history as a deliberative and inclusive process, one 

belonging to a transcendent space of morality largely devoid of politics, and one moving slowly 

in the direction of protecting ever more victims of war.  This teleological (and self-serving) 29

image of the law’s making, which continues to remain popular in our own time, is part of a wider 

tendency in certain parts of the contemporary historiography, with its distinctive Whiggish 

tendencies. That same imagery of humanitarian law could be used for both inclusive agendas as 

well as efforts to veil the politics of major powers.   

 Pictet’s most important contribution to later understandings of the law’s making was 

undoubted his crucial role in editing the influential ICRC Commentary, which was published 

between 1952 and 1959. Yet in 1949, right after the diplomatic conference had ended, he first 

introduced the idea of creating such a legal guideline, with the aim of informing practitioners of 

 Paul de la Pradelle, La Conférence Diplomatique et les Nouvelles Conventions de Genève du 12 Août 1949 (Paris: 25

Les Editions Internationales, 1951), 7-8. 

 Claude Bourdet, “D’Homme A Homme,” Combat, 8 December 1949. 26

 For similar accounts from a former ICRC drafter, see Frédéric Siordet, “Les Conventions de Genève et la guerre 27

civile,” Revue Internationale de la Croix-Rouge, Vol. 32 No. 375 (1950): 187-212; and Frédéric Siordet, Inter Arma 
Caritas: The World of the ICRC during the Second World War (Geneva: ICRC, 1947).

 Former US drafter Raymund Yingling referred directly to Pictet’s article with regard to tracing the law’s origins. 28

Raymund Yingling and Robert Ginnane, “The Geneva Conventions of 1949,” The American Journal of 
International Law, Vol. 46, No. 3 (1952): 393-427. 

 Jean Pictet, “The New Geneva Conventions for the Protection of War Victims,” American Journal of International 29

Law, Vol. 45, No. 3 (1951): 462-475. 
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the law’s most recent revision.  Nonetheless, as it came to be seen as the most authoritative 30

study on the law’s making, the ICRC’s Commentary deeply influenced both academic and 

popular understandings of its history. Very few scholars have understood this document as just 

one account, from one former drafter, with its own particular aims.  Consequently, the 31

Commentary’s stress on emphasizing the law’s inclusiveness and its humanitarian origins has 

become a dominant view within the literature.  

 Since then, particularly – though not exclusively – ICRC historians have stressed the 

organization’s role and called Pictet the ‘principal artisan’ of the Geneva Conventions.  This 32

search for a mythified (male) founder corresponds with older trends within the historiography of 

searching for ‘founding fathers’ and writing ‘great (European) man history.’  Moreover, it has 33

led to an historiographical amnesia overlooking the politics, assumptions, and contributions of 

other, sometimes far more important drafters than ICRC officials like Pictet. In the main, the 

historiography has forgotten the names of Lamarle, Craigie, Ferrière, Morosov, Cahen, Harrison, 

Oung, and many others who played at times a decisive role during this drafting process. This 

tendency to privilege the ICRC’s role has been largely cultivated since the early 1950s.   34

 The ICRC-driven and depoliticized imagery, which served the institution’s own self-

representation as being a benevolent, neutral, and humanitarian actor in global politics, began to 

shift in the following decades as the ICRC’s role was placed under critical scrutiny by various 

 The idea for a Commentary came originally from Pictet’s predecessor, who had written a commentary of the Sick 30

and Wounded Convention of 1929. Pictet re-addressed his idea after the diplomatic conference had finished. 
Minutes of Plenary Meeting ICRC, 20 October 1949, no. A PV A PI.19, ACICR. 

 Many of the contributors to the Commentary were former ICRC drafters: Frédéric Siordet, Claude Pilloud, Jean-31

Pierre Schoenholzer, Jean Pictet, and René-Jean Wilhelm. 

The (realist) UK military jurist Gerald Draper, too, traced the Conventions’ origins back to a mythified idea of 32

Genevan humanitarianism. He even named his published lecture series on humanitarian law after the Red Cross. 
Gerald Draper, The Red Cross Conventions (London: Stevens, 1958), vii-viii, 1-2. 

 Ironically, the idea of Pictet as the ‘principal artisan’ was coined by the ICRC historian Catherine Rey-Schyrr. 33

Catherine Rey-Schyrr, De Yalta à Dien Bien Phu. Histoire du Comité international de la Croix-Rouge 1945-1955 
(Geneva: Georg-CICR, 2007), 244. For a critique of such approaches, see Glenda Sluga and Carolyn James, Women, 
Diplomacy and International Politics Since 1500 (New York: Routledge, 2016). 

 The first volume of the ICRC’s history that was written by its own members was: Pierre Boissier, De Solferino à 34

Tsoushima: Histoire du Comité International de la Croix-Rouge (Paris: Plon, 1963). Boissier briefly acted as the 
head of the ICRC mission to Algeria, in the early 1960s. He later became the director of the Institut Henry Dunant 
(IHD), a body founded in 1965 to study Red Cross activities including its history. The Institut, which was dissolved 
in 1998, would initially come to play an important role in shaping the ICRC’s history through publishing a range of 
different works. Other former IHD-presidents were Dietrich Schindler and Pictet (he acted twice as president). 
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actors. From the 1970s on, as the Conventions were being revised and after the debate on the 

ICRC’s intervention in Biafra had fully erupted,  controversies arose whether its (Eurocentric) 35

humanitarian action as a neutral organization was still relevant. In turn, this prompted interest on 

the part of different sorts of scholars.  US political scientist David Forsythe wrote the first, 36

independent study of the organization’s institutional history, stressing its political origins over 

ideas of neutrality.  While pioneering, Forsythe’s contribution paid little attention to the 37

Conventions’ history, leaving this matter for others to study.  

 Nevertheless, in the following decades, the ICRC continued to engage, if not struggle, 

with new publications regarding its history that were written by (critical) outsiders like Fortsythe, 

even though he had previously worked for them.  This was particularly the case with a 38

contentious debate within and outside the ICRC over its role during the Shoah. It led in 1996 to 

the opening up of parts of its archives for outside researchers.  While focusing on the law’s 39

practice, the Swiss historian Jean-Claude Favez published an influential study that revealed the 

ICRC’s role during the Shoah, which triggered a heated debate in Switzerland – and beyond.  40

 See Thierry Hentsch, Face au Blocus: Histoire de l’Intervention du Comité International de la Croix-Rouge dans 35

le Conflit du Nigéria, 1967–1970 (Geneva: Droz, 1973); Eleanor Davey, Idealism Beyond Borders: The French 
Revolutionary Left and the Rise of Humanitarianism, 1954-1988 (Cambridge: Cambridge University Press, 2015); 
and Marie-Luce Desgrandchamps, “‘Organising the Unpredictable’: The Nigeria-Biafra War and its Impact on the 
ICRC,” International Review of the Red Cross, Vol. 94, No. 888 (2012): 1409-1432. 

 One example: Keith Suter, An International Law of Guerrilla Warfare: The Global Politics of Law-Making 36

(London: Frances Pinter, 1984).

 David Forsythe, Humanitarian Politics: The International Committee of the Red Cross (Baltimore, MD: Johns 37

Hopkins University Press, 1977). For Forsythe’s reflections on his role as an outsider, see David Forsythe, The 
Humanitarians: the International Committee of the Red Cross (Cambridge: Cambridge University Press, 2005), X. 

 Before the archives opened up, most scholars were forced to use only publicly available sources (e.g. the Revue, 38

secondary sources, non-ICRC archives, etc.), in order to reconstruct the ICRC’s history, or that of the Geneva 
Conventions. One example is Dieter Riesenberger, Für Humanität in Krieg und Frieden. Das Internationale Rote 
Kreuz, 1863-1977 (Göttingen: Vandenhoeck & Ruprecht, 1992), 214-218. 

 A few other scholars also had the opportunity to conduct research in the ICRC archives before 1996. Examples are 39

Véronique Harouel and Dominique-Debora Junod. Junod, The Imperiled Red Cross; and Véronique Harouel, 
Genève-Paris 1863-1918: Le Droit Humanitaire en Construction (Geneva: ICRC, 2003). Former ICRC president 
Boissier said once about its initial refusal to open its archives for outside researchers: ‘[…] das Internationale 
Komitee genießt das Vertrauen der Regierungen. Mit diesem Vertrauen als Rückhalt konnte es in den beiden 
Weltkriegen ein Riesenwerk vollbringen, das auch heute noch in der Erinnerung aller Menschen fortlebt.’ Cited from 
Riesenberger, Für Humanität in Krieg und Frieden, 10-11.

 Jean-Claude Favez, Une Mission Impossible?: Le CICR, les Déportations et les Camps de Concentration Nazis 40

(Lausanne: Payot, 1988). For a short overview of this debate, see Vonèche Cardia, Neutralité Entre le Comité 
International de la Croix-Rouge et le Gouvernement Suisse, 21-26.
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This work generated a critical turn within the historiography, focusing on the political and 

illiberal dimensions of the ICRC’s history.  41

 Another crucial shift in the historiography of the Geneva Conventions took place around 

the end of the Cold War, with the end of bipolarity and the revival of liberal internationalism. 

The establishing of new war crimes tribunals, the second ‘breakthrough’ of human rights,  the 42

explosion of interest in humanitarian law, and the recent opening up of state archives, all spurred 

a trend to trace the origins of the international order. This shift overlapped with a broader 

transformation towards the study of transnationalism, with its focus on processes that transcend 

the nation state, from feminist internationalism to humanitarianism.   43

 In this context, while having previously published on the history of the laws of war,  44

Geoffrey Best’s pioneering study War and Law Since 1945 represents the first attempt by an 

outsider to write a comprehensive history of the Geneva Conventions.  Best’s contributions lay 45

mainly in reaffirming the importance of the law’s contested (and Cold War) origins while 

breaking with often triumphalist stories of the ICRC’s supposedly leading role.  Still, his work 46

suffered from a few major shortcomings: in the first place, while primarily based on Anglophone 

sources, it provided only a selective outline of the dynamics taking place within and between the 

 Examples are: John Hutchinson, Champions of Charity: War and the Rise of the Red Cross (Boulder, CO: 41

Westview Press, 1996); Rainer Baudendistel, Between Bombs and Good Intentions: The Red Cross and the Italo-
Ethiopian War, 1935-1936 (New York: Berghahn Books, 2006); Irène Herrmann, “La Suisse Entre Peur de l’Autre et 
Devoir Humanitaire,” in La Peur et ses Miroirs, ed., Michel Viegnes (Paris: Editions Imago, 2009), 109-121; and 
James Crossland, Britain and the International Committee of the Red Cross, 1939-1945 (New York: Palgrave 
Macmillan, 2014). 

 Stefan-Ludwig Hoffmann, “Human Rights and History,” Past & Present, Vol. 232, No. 1 (2016): 279-310. For 42

Moyn’s response to this thesis, see Samuel Moyn, “The End of Human Rights History,” Past & Present, Vol. 233, 
No. 1 (2016): 307-322.

 For the origins of this shift towards transnationalism, see Akira Iriye, Global Community: the Role of 43

International Organizations in the Making of the Contemporary World (Berkeley, CA: University of California 
Press, 2004). For a recent discussion of new approaches to internationalism, see Glenda Sluga and Patricia Clavin, 
ed., Internationalisms: A Twentieth-Century History (Cambridge: Cambridge University Press, 2016).

 Geoffrey Best, Humanity in Warfare: The Modern History of the International Laws of Armed Conflicts (London: 44

Weidenfeld and Nicholson, 1980). 

 The first attempt by a former drafter to write a comprehensive (Francophone) legal history was De la Pradelle’s 45

book. De la Pradelle, La Conférence Diplomatique. 

 For the work of ICRC historians, see François Bugnion, Le Comité international de la Croix-Rouge et la 46

Protection des Victimes de la Guerre (Geneva: ICRC, 2000); Rey-Schyrr, De Yalta à Dien Bien Phu; and Jacques 
Moreillon, Le Comité international de la Croix-Rouge et la Protection des Détenus Politiques (Lausanne : L’Age 
d’Homme, 1973).
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major drafting parties. Secondly, Best’s limited collection of archival materials led to a 

minimizing of the important roles played by Francophone drafters. Thirdly, he placed remarkably 

little emphasis on the important role of empire, which in some respects reflected a wider attitude 

at the time lacking postcolonial approaches to studying international legal history. Lastly, some 

of Best’s judgments were informed by older Cold War politics: take, for instance, his minimizing 

of the significant Soviet contributions to the Conventions.   47

 Since the early 2000s, different studies, concepts, and methodologies have considered the 

history of international order,  war crimes,  and (wartime) humanitarianism,  which 48 49 50

overlapped with a historical turn within the scholarship of international law.  As noted by 51

Jennifer Pitts, this ‘historicizing moment’ led to a critical dialogue between the disciplines of 

law, (postcolonial) theory, international relations, anthropology, and history.  In the field of 52

imperial history, early modern historians like Lauren Benton have revealed the inextricable links 

between the development of the law of nations and imperial expansion, and how this legacy still 

affects today’s understandings.  Scholars like Karma Nabulsi have made a similar argument for 53

the history of the laws of war.  Their work has triggered not only a greater sensitivity to the 54

law’s colonial origins, but also a shift to analyzing legal history from a more transnational, or 

 Best, War and Law Since 1945 (Oxford: Clarendon Press, 2002), 110-113. 47

 Mark Mazower, No Enchanted Palace (Princeton, NJ: Princeton University Press, 2009); Susan Pedersen, The 48

Guardians: The League of Nations and the Crisis of Empire (Oxford: Oxford University Press, 2015); and Glenda 
Sluga, Internationalism in the Age of Nationalism (Philadelphia, PA: Philadelphia University of Pennsylvania Press, 
2015). 

 Daniel Segesser, Recht statt Rache oder Rache durch Recht?: Die Ahndung von Kriegsverbrechen in der 49

internationale wissenschaftlichen Debatte, 1872-1945 (Paderborn: Ferdinand Schöningh, 2010).

 For the historiography on war, legal diplomacy, and humanitarianism, see Neville Wylie, Barbed Wire Diplomacy: 50

Britain, Germany, and the Politics of Prisoners of War, 1939-1945 (Oxford: Oxford University Press, 2010); Sibylle 
Scheipers, ed., Prisoners in War (Oxford: Oxford University Press, 2010); Maartje Abbenhuis, Christopher Ernest 
Barber, and Annalise Higgins, ed., War, Peace and International Order: The Legacies of the Hague Conferences of 
1899 and 1907 (New York: Routledge, 2017); and Heather Jones, Violence Against Prisoners of War in the First 
World War: Britain, France and Germany, 1914-1920 (Cambridge: Cambridge University Press, 2011).

 Martti Koskenniemi, Gentle Civilizer of Nations: The Rise and Fall of International Law 1870-1960 (Cambridge: 51

Cambridge University Press, 2001).

 Jennifer Pitts, “The Critical History of International Law,” Political Theory, Vol. 43 (2015): 541-552, 541.52

 Lauren Benton, Legal Pluralism and Empires, 1500-1850 (New York: New York University Press, 2013). 53

 Karma Nabulsi, Traditions of War: Occupation, Resistance and the Law (Oxford: Oxford University Press, 1999). 54
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even global, perspective. This shift resonates with a broader change within postcolonial legal 

studies specifically analyzing the interactions between international law and empire. 

 Antony Anghie’s important Imperialism, Sovereignty, and the Making of International 

Law sheds light on how international law, through the concept of sovereignty, was deeply 

implicated in European imperial expansion. While studying topics other than the laws of war 

(e.g. trusteeship, financial governance),  he demonstrated how civilizational binaries are at the 55

core of the law’s history, with its direct ties to European imperial expansion.  He argued that 56

international law remains a quintessentially Western discipline which tends to conceal its 

‘intimate relationship’ with imperialism.  His work, combined with that of the other Australian 57

critical legal scholar Anne Orford, has spurred a growing interest in how international law has 

been implicated in expanding Western hegemony.  Moreover, it has given rise to a booming 58

critical legal historiography using Third World approaches to exploring international legal 

history.   59

 Two notable scholars within this field of critical legal approaches  who challenge 60

conventional histories of the laws of war are Helen Kinsella and Frédéric Mégret, a legal scholar 

 With the exception of a brief essay focusing on the so-called ‘War on Terror’. See Antony Anghie, “On Critique 55

and the Other,” in International Law and its Others, ed., Anne Orford (Cambridge: Cambridge University Press, 
2009), 389-400.

 Antony Anghie, “Finding the Peripheries: Sovereignty and Colonialism in Nineteenth-Century International Law,” 56

Harvard International Law Journal, Vol. 40, No. 1 (1999): 1-80; and Antony Anghie, Imperialism, Sovereignty and 
the Making of International Law (Cambridge: Cambridge University Press, 2004). 

 Anghie, Imperialism, Sovereignty and the Making of International Law, 310-313. 57

 Anne Orford, “A Jurisprudence of the Limit,” in International Law and its Others, ed., Anne Orford (Cambridge: 58

Cambridge University Press, 2009), 1-34. For the non-Anglophone critical-legal literature, see Nathaniel Berman, 
Passions et Ambivalences: Le Colonialisme, le Nationalisme et le Droit International (Paris: Pedone, 2007); and 
Emmanuelle Jouannet and Hélène Ruiz-Fabri, Droit International et Impérialisme en Europe et aux Etats-Unis 
(Paris: Société de Législation Comparée, 2007).

 Examples: Charles Alexandrowicz, David Armitage, and Jennifer Pitts, ed., The Law of Nations in Global History 59

(Oxford: Oxford University Press, 2017); Arnulf Becker Lorca, Mestizo International Law: A Global Intellectual 
History, 1842-1933 (Cambridge: Cambridge University Press, 2015); Juan Scarfi, The Hidden History of 
International Law in the Americas: Empire and Legal Networks (Oxford: Oxford University Press, 2017); Umut 
Özsu, Formalizing Displacement: International Law and Population Transfers (Oxford: Oxford University Press, 
2015); and Martti Koskenniemi, Walter Rech, Manual Jiménez Fonseca, ed., International Law and Empire (Oxford: 
Oxford University Press, 2017).

 For a legal realist view of the making of the 1949 Geneva Conventions, see Grewe, The Epochs of International 60

Law, 663. 
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based in Montreal.  Borrowing from postcolonial theory and Anghie’s work, he wrote an 61

important article, entitled ‘From “Savages” to “Unlawful Combatants,”’ stressing the colonial 

origins of humanitarian law and how this legacy still resonates with present discourses of the so-

called ‘War on Terror’. While breaking with existing liberal-humanitarian anthologies, he 

demonstrated that the origins of humanitarian law should not be traced back to Dunant but rather 

to the colonial encounter. In doing so, he showed how the law’s mechanisms of other-ing had 

exclusive dimensions that are often ignored in conventional histories of this field. Nonetheless, it 

is striking that Mégret’s rich analysis places more emphasis on the inclusive, rather than the 

exclusive dimensions, of the Geneva Conventions, as this dissertation does with much greater 

force.  62

 Likewise inspired by critical approaches to the history of the international order, US 

political scientist Helen Kinsella foregrounded the gender, racial, and other hierarchies that 

underpinned the Geneva Conventions. Using longue durée- and discourse-based approaches 

while intervening in a larger debate among political scientists about the relevance of norms and 

compliance,  Kinsella’s seminal The Image before the Weapon broadened the field’s scope by 63

revealing the law’s more exclusive nature.  As Mégret did too, she noted how its historical 64

legacy is still influencing present discourses, for instance those involving the ‘War on Terror.’ 

Kinsella’s work has enriched the literature by, for example, showing the law’s deeply political 

origins, but she leaves aside a comprehensive genealogy of where the law came from and who 

 With conventional, I mean legal histories of the laws of war that are lacking in historical contextualization, written 61

in ‘progress’-narratives, and/or feature essentialist notions of intrinsically historical concepts. For an example, see 
Alexander Gillespie, A History of the Laws of War (Portland, OR: Hart, 2011). 

 Frédéric Mégret, “From ‘Savages’ to ‘Unlawful Combatants’: A Postcolonial Look at International Humanitarian 62

Law’s ‘Other’,” in International Law and its Others, ed., Anne Orford (Cambridge: Cambridge University Press, 
2009), 265–317. 

 Examples are Martha Finnemore, National Interests in International Society (Ithaca, NY: Cornell University 63

Press, 1996); Richard Price, The Chemical Weapons Taboo (Ithaca, NY: Cornell University Press, 1997); James 
Morrow, “When Do States Follow the Laws of War?,” American Political Science Review (2007): 559-572; and 
Tanisha Fazal, “Why States no Longer Declare War,” Security Studies, Vol. 21, No. 4 (2012): 557-593.

 For other perspectives on gender and the laws of war, see Judith Gardam, “A Feminist Analysis of Certain Aspects 64

of International Humanitarian Law,” Australian Year Book of International Law (1992): 265-278.
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drafted it. Among other things, her work makes minimal use of archival materials, thereby 

neglecting the law’s contingent history and overlooking crucial interwar legacies.   65

 Following the transnational and international turns,  scholars working in different fields, 66

from conceptual to diplomatic history, have recently explored more deeply the multi-dimensional 

nature of humanitarian concepts. Duranti has stressed the conservative origins of the European 

Convention of Human Rights (ECHR);  Paul Betts and Johannes Paulmann have emphasized 67

the ‘malleability’ and the ‘slipperiness’ of humanitarian concepts in modern history;  Dirk 68

Moses has analyzed certain historical dimensions of the Genocide Convention’s genesis;  and 69

US historian Mark Lewis has demonstrated the mixed origins of international criminal law.  70

While different in approach, each of these works share, as this dissertation does, the idea that 

humanitarian concepts are contested, evolve, and are used by different actors with often 

contrasting political views. 

 Whereas the fields of intellectual history in its widest sense are paying increasing 

attention to the history of humanitarian law, the booming discipline of human rights history tends 

 Helen Kinsella, The Image Before the Weapon: A Critical History of the Distinction Between Combatant and 65

Civilian (Ithaca, NY: Cornell University Press, 2011). 

 David Armitage, “The International Turn in Intellectual History,” in Rethinking Modern European Intellectual 66

History, ed. Darrin McMahon and Samuel Moyn (New York: Oxford University Press, 2014), 232-252; Judith 
Surkis, Gary Wilder, James W. Cook, Durba Ghosh, Julia Adeney Thomas, and Nathan Perl-Rosenthal, “AHR 
Forum: Historiographic ‘Turns’ in Critical Perspective,” American Historical Review (2012): 698-813; Patricia 
Clavin, “Time, Manner, Place: Writing Modern European History in Global, Transnational and International 
Contexts,” European History Quarterly Vol. 40, No. 4 (2010): 624-640; and Akira Iriye and Pierre-Yves Saunier, 
ed., The Palgrave Dictionary of Transnational History (Basingstoke: Palgrave Macmillan, 2009). 

 See also Brian Simpson, Human Rights and the End of Empire: Britain and the Genesis of the European 67

Convention (Oxford: Oxford University Press, 2010); and Duranti, The Conservative Human Rights Revolution.

 Betts, “Universalism and its Discontents,” 62; Johannes Paulmann; “Humanity - Humanitarian Reason - Imperial 68

Humanitarianism: European Concepts in Practice,” in Humanity: a History of European Concepts in Practice from 
the Sixteenth Century to the Present, ed. Fabian Klose and Mirjam Thulin (Göttingen: Vandenhoeck & Ruprecht, 
2016), 287-311; and Johannes Paulmann, “Conjunctures in the History of International Humanitarian Aid during the 
Twentieth Century,” Humanity (2013): 215-238.

 Dirk Moses, “Raphael Lemkin, Culture, and the Concept of Genocide” in Oxford Handbook of Genocide Studies, 69

ed. Donald Bloxham and Dirk Moses (Oxford: Oxford University Press, 2010), 19-41.; and Douglas Irvin-Erickson, 
Raphaël Lemkin and the Concept of Genocide (Philadelphia, PA: University of Pennsylvania Press, 2017).

 Lewis, The Birth of the New Justice. 70
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to treat the matter as fundamentally distinct. As noted previously,  most human rights historians 71

tend to consider the laws of war as being largely irrelevant to their field.  In their view, the 72

Conventions do not necessarily belong either to the list of the most important legal innovations 

of the 1940s (e.g. UN Charter, Nuremberg, human rights), as many contemporaries would argue 

at the time.  In some way, this notion resembles that of historians working in the field of 73

humanitarianism.  

 Until now, while ignoring their legal-historical dimensions, they have generally looked at 

the history of institutions,  concepts, aid,  (transnational) movements,  and their relation to 74 75 76

colonialism.  Exemplary is Michael Barnett’s Empire of Humanity (2011), which only briefly 77

discusses the Conventions. He saw them not so much as a ‘breakthrough’, but rather as a limited 

product of fear of another war full of brutality.  In contrast to this view, different scholars have 78

provided a more hagiographic account of the Conventions, particularly with regard to the ICRC’s 

 William Hitchcock, “Human Rights and the Laws of War: The Geneva Conventions of 1949,” in The Human 71

Rights Revolution. An International History, ed. Akira Iriye, Petra Goedde, and William Hitchcock (New York: 
Oxford University Press, 2012), 93-112, 93. 

 Another exception is Kimberly Lowe, “Humanitarianism and National Sovereignty: Red Cross Intervention on 72

behalf of Political Prisoners in Soviet Russia, 1921-3,” Journal of Contemporary History, Vol. 49, No. 4 (2014): 
652-674. 

 One example: ‘Avec la déclaration universelle des Droits de l’Homme, avec la Convention contre le génocide 73

élaborées par les Nations Unies, les nouvelles conventions de Genève sont au moins en l’état actuel des choses, le 
minimum de ce que pouvait tenter l’humanité civilisée pour méritre cette épithéte.’ Le Comtois, ‘Une Fois de Plus 
on Tente d’Humaniser la Guerre,’ 8 December 1949.

 Michael Barnett, Empire of Humanity: A History of Humanitarianism (Ithaca, NY: Cornell University Press, 74

2013).

 Johannes Paulmann, ed., Dilemmas of Humanitarian Aid in the Twentieth Century (Oxford: Oxford University 75

Press, 2016).

 Davey, Idealism Beyond Borders. 76

 Tehila Sasson, “From Empire to Humanity: The Russian Famine and the Imperial Origins of International 77

Humanitarianism,” Journal of British Studies Vol. 55 (2016): 519-537; Emily Baughan, “The Imperial War Relief 
Fund and the All British Appeal: Commonwealth, Conflict and Conservatism within the British Humanitarian 
Movement, 1920-1925,” Journal of Imperial and Commonwealth History, Vol. 40, No. 5 (2012): 845-861; and Rob 
Skinner and Alan Lester, “Humanitarianism and Empire: New Research Agendas,” Journal of Imperial and 
Commonwealth History Vol. 40, No. 5 (December 2012): 729–47. 

 Barnett, Empire of Humanity, 102-103. 78
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drafting role.  Their accounts, which are primarily based on the Commentary and/or Swiss 79

archives, pay scant attention to the role of other actors and their different agendas. 

 Especially since 9/11, with the start of the politicized debate surrounding the Bush 

Administration’s decision to question the Geneva Conventions’ relevance for the so-called ‘War 

on Terror’, a ‘new’ history of the laws of war has emerged,  to which this dissertation further 80

contributes. David Kennedy, an influential critical legal theorist, stressed the importance of 

contingency, the role of shifting legal boundaries, and how an older jurist routine of separating 

morality from the politics of war was no longer attainable.  In his view, as the lines between 81

soldiers, civilians, and peace-builders become increasingly blurry, jurists should act more 

pragmatically by focusing on persuasion rather than creating new rules.  Such critical 82

interventions have opened up a new space for historicizing the laws of war, in terms of both their 

origins and practice.  

 Most prominently, US legal historian John Fabian Witt has explored how the laws of war 

have operated in a distinctively US framework. In his work on ‘Lincoln’s Code’ (Witt’s 

terminology), he explored the Lieber Code’s origins, dating back to the Emancipation 

Proclamation, and its adaptation during the colonial Philippine–American War (1899-1902), for 

instance. By synthesizing different historical methodologies from biography to narrative history, 

he revealed the Code’s impact in the short-term, as well as its long-term consequences for the 

development of the international laws of war. In Witt’s view, the text even had ramifications deep 

into the twentieth century, with the revision of the 1949 Geneva Conventions, even though this 

triggered criticisms of committing the historiographical sin of teleology.   83

 Examples are: Meron, “The Humanization of Humanitarian Law”; Ruti Teitel, Humanity’s Law (Oxford: Oxford 79

University Press, 2011); Bugnion, Le Comité international de la Croix-Rouge; Rey-Schyrr, De Yalta à Dien Bien 
Phu; and Moreillon, Le Comité international de la Croix-Rouge et la Protection des Détenus Politiques.

 One example is: Angela Bennett, The Geneva Convention: The Hidden Origins of the Red Cross (Gloucestershire: 80

Sutton Publishing, 2005).

 See David Kennedy, “Reassessing International Humanitarianism: The Dark Sides,” in International Law and its 81

Others, ed., Anne Orford (Cambridge: Cambridge University Press, 2009), 131-155. 

 David Kennedy, Of War and Law (Princeton, NJ: Princeton University Press, 2006). 82

 John Fabian Witt, Lincoln’s Code: The Laws of War in American History (New York: Free Press, 2012), 195.83
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 In addition to focusing on the laws of war’s (illiberal) genealogies,  as the British 84

military historian Sibylle Scheipers has done,  a growing number of historians mostly, but not 85

exclusively, from the US have looked at how belligerents have tried to apply the law in wartime. 

Apart from early modern studies such as James Whitman’s account of eighteenth century pitch 

battles in relation to the law of nations,  and Moyn’s recent account of shifting US legal 86

perceptions around the Vietnam War,  the most influential study of the law’s practice was Isabel 87

Hull’s comparative study of how the laws of war were understood during the Great War. Looking 

at a great variety of issues (e.g. air bombing, neutrality) and comparing the views of the 

belligerents of France, Wilhelmine Germany, and the United Kingdom, she revealed how on 

various occasions they each had to deal with tensions between their legal-ethical principles and 

their military-strategic interests.  

 In her groundbreaking work, Hull explained how the outcome of that dilemma was 

adamant to either opposing, or overlapping, conceptions of legality and law, and the ways in 

which belligerents applied them in their conduct or when preparing for war. According to Hull, 

their behavior – legal or illegal – could be explained by their type of military strategies, the 

implementation mechanisms they used, their bureaucratic structures and hierarchies, their 

widening legal perceptions, and certain historical events that radically shaped their legal 

interpretations. Together, she argued, these factors created a chain of events that allowed, or 

prevented, a violation of the law to occur. Moreover, she showed how the Great War acted as a 

legal factory producing new concepts that formed the roots of newly ratified treaties, such as the 

1929 Geneva Conventions.  This dissertation has drawn inspiration from not only Hull’s 88

 Peter Holquist, By Right of War (publication forthcoming).84

 Sibylle Scheipers, Unlawful Combatants: A Genealogy of the Irregular Fighter (Oxford: Oxford University Press, 85

2015). 

 James Whitman, The Verdict of Battle: The Law of Victory and the Making of Modern War (Cambridge, MA: 86

Harvard University Press, 2012). 

 Samuel Moyn, “From Antiwar Politics to Antitorture Politics,” in Law and War, ed., Austin Sarat, Lawrence 87

Douglas, and Martha Merrill Umphrey (Stanford, CA: Stanford University Press, 2014), 154-197. 

 Isabel Hull, A Scrap of Paper: Breaking and Making International Law during the Great War (Ithaca, NY: Cornell 88

University Press, 2014). For her earlier work on related topics, see Isabel Hull, Absolute Destruction: Military 
Culture and the Practices of War in Imperial Germany (Ithaca, NY: Cornell University Press, 2004).

!22



comparative approach but also from her analytical toolbox in exploring the views among the 

chosen actors with regard to the laws of war.  

 The first chapter of this dissertation provides a new genealogy of Common Article 3, 

which regulates wars within states and empires. Contrary to a view in recent scholarship, this 

was the first binding international legal provision in history that tried to break with the states’ 

absolute sovereignty in their domestic and colonial affairs. This section rejects existing binaries 

by reconstructing the article’s mixed and contingent origins. In doing so, it revives a neglected 

drafting history of an unexpected birth of a key provision that has received both praise and 

criticism since 1949. While some have called it a failure, many have argued in favor of seeing it 

as the period’s most innovative legacy. This dissertation, by contrast, moves beyond these 

dichotomies by discussing the historical role of colonial and Cold War anxieties in those attempts 

to internationalize internal armed conflicts. 

  The second chapter covers the history of the first binding international treaty to recognize 

human rights protections for enemy civilians in wartime. The Civilian Convention, as it became 

known, provides a set of basic norms against inhumane treatment and brutal counterinsurgency 

campaigns as happened during the world wars. While showing the continuing relevance of 

sovereignty, this chapter argues, in line with the dissertation’s overarching goal of redrawing 

alternative drafting routes, that the Convention’s history should be understood as a long struggle, 

one with a number of surprising (and important) turns of events that are now largely forgotten. 

By reinserting them back under the historiographical lens, it re-emphasizes the role of 

contingency while demonstrating the changing understandings among drafters of key concepts. 

Who represents a civilian? Who does not? And what does it imply for their treatment?, were 

questions often raised by these drafters.  

 The third chapter provides a micro history of the attitudes of the Civilian and POW 

Conventions towards one of the most contested categories in the history of humanitarian law – 

i.e. irregulars. It points out how a broader debate triggered conflict not only among the Cold War 

powers, but also within the Western bloc. Who deserved protection under humanitarian law? 

Were civilians allowed to take up arms? And what should happen to them after being captured?, 

were the central questions after 1945. In this regard, the chapter notes the importance of 
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decolonization and the Cold War for understanding how drafters’ attitudes changed overtime. 

Moreover, it shows how they left a contentious legacy for irregulars who would fight in future 

occupations and armed conflicts. 

 The last chapter takes an overarching view by looking at how the accepted protections 

under the new Conventions would endure the threat of air bombing. Although the story of 

Nuremberg’s silence on air warfare is a familiar one, this chapter adds a new dimension by 

showing Geneva’s struggle to obtain rules for protecting civilian populations. First, it 

reconstructs those attempts to limit air bombing before 1949, but that finally disappeared from 

the drafting parties’ radar. For the remaining part, the chapter demonstrates that the Conventions’ 

silence on air bombing was not so much the result of a strictly drawn legal distinction between 

‘Hague’ and ‘Geneva Law’, but rather of a concerted attempt by a select group of drafters. 

Unlike others, they believed that the law’s foundational concept of victims of war should be 

interpreted restrictively, which created a major struggle over whether or not humanitarian law 

should be relevant in air war, with crucial legacies for the law’s future that are analyzed at the 

very end.  
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1. Common Article 3: Internationalizing Civil and Colonial Wars  

Common Article 3 (CA3), included in all four Geneva Conventions of 1949, was the very first 

legal provision of its kind to specifically apply international humanitarian protections to cases of 

internal armed conflict.  Unlike what some have argued previously, it represents the first major 89

challenge in international history to the idea of absolute state sovereignty.  The article 90

determines a set of minimum standards for humanitarian protection during internal wars, such as 

colonial and civil wars. Originally a human rights-text,  it stipulates that civilians and members 91

of the armed forces who lay down their weapons are to be treated humanely, and not to be 

tortured, or taken hostage, and it provides humanitarian organizations like the ICRC with the 

opportunity to offer their services to both parties.  

 Common Article 3 is also the area of humanitarian law that is most relevant to today’s 

armed conflicts, with the so-called ‘War on Terror’ as the most prominent example. In 2006, in 

 The text of Common Article 3: ‘In the case of armed conflict not of an international character occurring in the 89

territory of one of the High Contracting Parties, each Party to the conflict shall be bound to apply, as a minimum, the 
following provisions: (1) Persons taking no active part in the hostilities, including members of armed forces who 
have laid down their arms and those placed ' hors de combat ' by sickness, wounds, detention, or any other cause, 
shall in all circumstances be treated humanely, without any adverse distinction founded on race, color, religion or 
faith, sex, birth or wealth, or any other similar criteria. To this end, the following acts are and shall remain prohibited 
at any time and in any place whatsoever with respect to the above-mentioned persons: (a) violence to life and 
person, in particular murder of all kinds, mutilation, cruel treatment and torture; (b) taking of hostages; (c) outrages 
upon personal dignity, in particular humiliating and degrading treatment; (d) the passing of sentences and the 
carrying out of executions without previous judgment pronounced by a regularly constituted court, affording all the 
judicial guarantees which are recognized as indispensable by civilized peoples. (2) The wounded and sick shall be 
collected and cared for. An impartial humanitarian body, such as the International Committee of the Red Cross, may 
offer its services to the Parties to the conflict. The Parties to the conflict should further endeavor to bring into force, 
by means of special agreements, all or part of the other provisions of the present Convention. The application of the 
preceding provisions shall not affect the legal status of the Parties to the conflict.’ 

 It is important to keep in mind that CA3 was the first binding provision to break states’ sovereignty in colonial and 90

domestic affairs. The European Convention on Human Rights (ECHR) did so one year later as well, although its 
temporal and spatial dimensions were far more limited. Marco Duranti, The Conservative Human Rights Revolution: 
European Identity, Transnational Politics, and the Origins of the European Convention (Oxford: Oxford University 
Press, 2017), 384. 

 It is often ignored in the literature that the original version of CA3, i.e. the Civilian Convention’s preamble, had a 91

distinct history featuring a reference to human rights. Most accounts only recognize an overlap between CA3 and 
human rights law for the period from the 1960s onwards. See Sandesh Sivakumaran, The Law of Non-international 
Armed Conflict (Oxford: Oxford University Press, 2014), 42-46.; Giovanni Mantilla, ‘Under (Social) Pressure: The 
Historical Regulation of Internal Armed Conflicts through International Law,’ Ph.D. Dissertation, University of 
Minnesota, 2013, 194. One of the few scholars who has drawn attention to this connection between both fields of 
international law are Rosemary Abi-Saab and Theodor Meron. See Rosemary Abi-Saab, Droit Humanitaire et 
Conflits Internes: Origines et Évolution de la Réglementation Internationale (Geneva: Institut Henry-Dunant, 1986), 
59-60; and Theodor Meron, “The Humanization of Humanitarian Law,” The American Journal of International Law, 
Vol. 94, No. 2 (2000): 239-278, 246.
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the Hamdan v. Rumsfeld case, the United States Supreme Court used CA3 to make an end to the 

torture of suspected Al Qaeda-operatives, and this same provision has been used by various 

courts to prosecute former communist crimes.  Since 1949, the article has also been 92

incorporated into various international court rulings and charters,  including the Rome Statute 93

(1998) of the International Criminal Court (ICC). 

 Common Article 3 is often seen as a major ‘breakthrough’, to quote the ICRC’s website.  94

Gary Solis, author of a standard work on the law of armed conflict, has called it ‘the most 

significant innovation of the 1949 Geneva Conventions.’  The American legal scholar Ruti 95

Teitel wrote in her recent monograph Humanity’s Law that this article: ‘extends […] elementary 

considerations of humanity to any armed conflict […].’  For her part, the ICRC historian 96

Catherina Rey-Schyrr has called it a ‘succès le plus marquant,’  and British historian Best has 97

referred to it as: ‘[…] the most significant and arguably the most useful article of all.’  Others, 98

however, such as Lindsay Moir, have argued that the article’s history ‘is widely perceived as 

having been disappointing, to say the least.’  While hailing it as ‘a radical breakthrough’, 99

 See Tamás Hoffmann, “Individual Criminal Responsibility for Crimes Committed in Non-International Armed 92

Conflicts: The Hungarian Jurisprudence on the 1956 Volley Cases,” in Criminal Law Between War and Peace: 
Justice and Cooperation in Criminal Matters in International Military Interventions, ed., Stefano Manacordan and 
Adan Nieto (Cuenca: Ediciones de la Universidad de Castilla-La Mancha, 2009), 735-753. 

 The International Court of Justice made use of CA3 in the landmark case, Nicaragua vs. United States, from 1986. 93

See Shane Darcy, Judges, Law and War (Cambridge: Cambridge University Press, 2014), 163-184.

 The reference to this ICRC-website is: https://www.icrc.org/eng/war-and-law/treaties-customary-law/geneva-94

conventions/overview-geneva-conventions.html (retrieved 26 March 2017). The ICRC’s statements seem to have 
been inspired by some of its previous publications on this matter, including the Commentary, which herald CA3’s 
creation as a ‘grand victory’. See Siordet, “Les Conventions de Genève et la Guerre Civile,” 212. 

 Gary Solis, The Law of Armed Conflict: International Humanitarian Law in War (New York: Cambridge 95

University Press, 2010), 96-97.

 Ruti Teitel, Humanity’s Law (Oxford: Oxford University Press, 2011), 46. 96

 Catherine Rey-Schyrr. Catherine Rey-Schyrr, De Yalta à Dien Bien Phu. Histoire du Comité international de la 97

Croix-Rouge 1945-1955 (Geneva: Georg-CICR, 2007), 239, 264.

 Best, War and Law Since 1945 (Oxford: Clarendon Press, 2002), 168.98

 Lindsay Moir, The Law of Internal Armed Conflict (Cambridge: Cambridge University Press, 2002), 67. Basing 99

his views partly on Moir’s work, the British intellectual historian David Armitage echoes many of Moir’s 
skepticisms with regard to CA3. See David Armitage, Civil Wars: A History in Ideas (New Haven, CT: Yale 
University Press, 2017), 202-203.
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German historian Fabian Klose has joined Moir in his general skepticism concerning the article’s 

historical track record.   100

 In general, the current literature on Common Article 3, which draws heavily on the 

historically selective ICRC Commentary,  has created a puzzling contrast by portraying its 101

history either as a major breakthrough, a disappointment – or even both. One reason is that it has 

often mixed up the question of origins with that of the article’s post-1949 track record. This 

chapter moves beyond that dichotomy by using a genealogical approach to examine the making 

of this seminal article. The guiding principle is to carefully reconstruct the development, ‘the lost 

events,’ missed opportunities, circumstances, and mixed motives behind the article’s eventually 

unexpected birth in 1949. By using such approach, it aims to widen the existing literature’s 

minimal temporal scope, which is mostly limited to the final diplomatic conference alone, 

thereby neglecting the crucial pre-1949 legacies. This chapter further stresses the importance of 

two important elements – agency and contingency – largely neglected in the relevant 

historiography for explaining how the negotiations developed overtime, and why they nearly 

collapsed at various points in time.  102

 Using a range of archival sources, this chapter reveals the critical importance of imperial- 

and Cold War-dimensions for understanding the article’s extremely complicated historical 

genealogy. By unpacking its political, imperial, and international contexts, this chapter 

challenges, in the first place, those parts of the literature (often written by international lawyers) 

that encapsulate a monolithic and context-free understanding of the article’s history.  Common 103

Article 3 emerges from this chapter as not so much a breakthrough, or a failure – nor even an 

inevitable outcome of an original design. Rather, the chapter argues that the final product was the 

unexpected outcome of human error, of contingency, of imperial anxieties (the original text was 

 Fabian Klose, “The Colonial Testing Ground: The International Committee of the Red Cross and the Violent End 100

of Empire,” Humanity, Vol. 2, No. 1 (2011): 107-126, 109.

 See Jean Pictet, ed., The Geneva Conventions of 12 August 1949: Commentary (Geneva; ICRC, 1958). 101

 One example: Sivakumaran, The Law of Non-international Armed Conflict, 40-42.102

 Sivakumaran’s brilliant legal account of Common Article 3 does not explain how and why the article was 103

accepted. Neither does it point out what motivated states or the ICRC to support or reject different drafts. See 
Sivakumaran, The Law of Non-international Armed Conflict, 156-162.; and Rey-Schyrr, De Yalta à Dien Bien Phu, 
264-267.
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drafted by French imperialists), and of a successful attempt by the French to break a major 

diplomatic deadlock. Indeed, contrary to triumphalist histories, this chapter shows that CA3, as 

the outcome of tiresome negotiation, was accepted only after all the other alternatives had either 

been ignored or rejected as impracticable. 

 Secondly, the chapter challenges the view that ‘the’ drafters had not foreseen the juridical 

grey area of violence considered short of internal armed conflict, such as ‘disturbances’, which 

were supposedly ‘new’ or ‘hardly comprehended’ around the 1940s for those involved in this 

process. According to this logic, such types of allegedly ‘small-scale’ internal conflicts only 

became a matter of international concern following the waves of decolonization after 1949, 

which led to the Second Additional Protocol of 1977 protecting victims of ‘all’ conflicts 

occurring within the state’s body politic.  This chapter reveals, however, that almost every kind 104

of violence taking place within states had been considered in the 1940s, but that the French and 

British,  expressing concern about protecting their colonial sovereignty, succeeded in leaving 105

the final draft’s scope vague, thereby excluding ‘disturbances’ and many other types of internal 

conflicts.  This chapter’s third intervention is to show how Common Article 3 thus largely 106

failed in really restricting the (colonial) state’s sovereignty in its internal affairs, as Susan 

Pedersen has shown for the League’s history,  but that it contributed to breaking the taboo 107

against applying international norms to conflicts within states and empires. After 1949, the ICRC 

 Richard Baxter, “Humanitarian Law or Humanitarian Politics? The 1974 Diplomatic Conference on 104

Humanitarian Law,” Harvard International Law Journal, Vol. 16 (1975): 1-26, 4. This view has recently been re-
endorsed by Jean-Marie Henckaerts, the head of the ICRC’s new and important project, to update Pictet’s old 
Commentary. See: http://blog.journals.cambridge.org/2017/02/01/behind-the-scenes-updated-commentary-first-
geneva-convention/ (retrieved 9 February 2017). 

 It is no coincidence that the British delegate Gutteridge later wrote that Common Article 3 would apply merely to 105

large-scale conflicts like ‘civil war’. Joyce Gutteridge, “The Geneva Conventions of 1949,” British Yearbook of 
International Law, Vol. 26, No. 294 (1949): 294-326, 300. 

 Sivakumaran was one of the few who noted some of these problems earlier, although he does not account for 106

them. Sivakumaran, The Law of Non-international Armed Conflict, 162. 

 Susan Pedersen, The Guardians: The League of Nations and the Crisis of Empire (Oxford: Oxford University 107

Press, 2015), 18. 
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and other international organizations used the article’s precedent for developing humanitarian 

law principles applicable to future internal armed conflicts.  108

 This chapter is divided into four sections, each of which deals with a different time period 

during which the international debate concerning the application of humanitarian law took place. 

As a starting point for this study on Common Article 3 and its genealogy, the first section 

evaluates the attempts by anti-Bolshevist activists and Red Cross officials to try to 

internationalize internal conflicts in the wake of the Russian Civil War. It further explores the 

first experiments (‘testing grounds’) of the initially hesitant ICRC with a number of plans to 

apply and extend humanitarian principles to conflicts within empires prior to and just after World 

War II. The second part is largely based on minutes of drafting meetings and internal reports 

from the four major drafting parties participating in the drafting phase up to 1947. At these 

preliminary gatherings, they, particularly the Norwegian human rights advocate Frede Castberg, 

discussed pre- and postwar plans to apply certain human rights principles to internal conflicts 

and to extend the scope of the future Conventions. This laid the foundations for the primary 

drafts which were to be discussed at the last two major conferences.  

 The third section reveals the colonial anxiety expressed by especially French and British 

about those proposals in light of the ongoing wars of decolonization in Palestine and Indochina, 

and how they tried to exclude so-called ‘small-scale’ colonial conflicts from the law’s future 

scope. The final part provides an in-depth account of the final drafting phase by looking at the 

interrelated ways in which the drafts were finally challenged and made legally imprecise, thereby 

protecting their (colonial) sovereignty, by the imperial powers. Unlike important recent political 

science studies which tend to neglect critical historical context and herald the ICRC’s efforts in 

this regard,  this chapter makes clear how the dynamics of decolonization, informal deal-109

 One example is the 1954 Hague Convention for the Protection of Cultural Property in the Event of Armed 108

Conflict, which was ‘modeled on Common Article 3’. Sivakumaran, The Law of Non-international Armed Conflict, 
42-43. See Mantilla, ‘Under (Social) Pressure,’ 160. 

 Analyzing the drafting process of CA3, Giovanni Mantilla’s important political science dissertation is the first 109

account that has extensively used archival materials from several drafting parties. The study suffers from a few 
structural weaknesses, however. For example, it fails to provide proper historical contextualization; it neglects the 
period between 1945 and 1949; it heralds the ICRC’s allegedly consistent efforts and those of smaller powers 
without seriously scrutinizing them (e.g. the dissertation is dedicated to the ICRC); and, most importantly, it fails to 
highlight the informal deals made between the British, French, and Americans during the most critical stage of this 
drafting process (see below). Mantilla, ‘Under (Social) Pressure.’
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making among the Great Powers, and the Cold War left a lasting imprint on the outcome of these 

deliberations. 

1.1 Interwar Debates  

Civil wars have been some of the most deadly conflicts in history. The ‘long’ nineteenth century 

especially witnessed a great number of them, from the ‘Taiping Rebellion’ in China to the 

American Civil War.  Before 1949, however, there existed only a handful of international legal 110

provisions regulating such internal conflicts.  They included ad hoc-agreements between the 111

parties involved to the recognition of belligerency, or that of insurgency, through means of 

international law.  Only when an insurgent party complied with some very strict criteria  and 112 113

was recognized either formally or tentatively as a belligerent power could it become a subject of 

international law, including the laws of war.  This largely political decision to recognize a 114

situation of belligerency or insurgency led to the ordering of all parties, including the insurgent 

 Armitage, Civil Wars, 161-195.110
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one, to adhere to the laws of war.  The question whether to recognize that type of situation of 115

fratricide was typically to be answered by the de jure government, not by any outside observer.   116

 The conditions under which a decision like this could be taken were never clearly 

defined. Recognition of belligerency, in addition, occurred only if the scale of the conflict was 

considered large enough and if the interests of states were directly at stake, such as the protection 

of foreign nationals. A civil or colonial conflict, in other words, first had to resemble a 

conventional interstate war before it could obtain coverage from international law. Given its high 

threshold of application, the doctrine of belligerency, or even that of insurgency, which usually 

determined the success or failure of a struggle for independence or liberation, was almost never 

applied and primarily served the interests of empires, which tended to protect their sovereignty 

against internationalization.   117

 Typically, state officials would describe acts of rebellion or insurrection as ‘mutiny’, 

‘troubles’, or ‘events’, and reject international humanitarian access,  such as Protecting Powers 118

that supervise the law’s implementation, and international recognition to its protagonists as 

lawful belligerents.  By emptying resistance of its inherently political motivations, they were 119

able to disqualify rebels as ‘bandits’ and criminally prosecute them by means of harsh penal 

laws.  Indeed, numerous emergency and martial laws were enacted by (post-)colonial states 120

and empires throughout the first half of the twentieth century. Exemplary in this regard are the 
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strict emergency laws of the Irish Republic, the French and British Mandates, the colonial legal 

regime in the Dutch East Indies, and the repressive anti-Communist laws of Latin America.   121

 The early Red Cross movement, including the ICRC, did not take this strict international 

legal regime for granted. Instead, it sought ways to safeguard victims of civil war.  Since the 122

1860s, it has regularly become involved in internal conflicts, both within and outside Europe, 

although it initially focused mostly on interstate wars and many of its engagements failed to 

protect victims sufficiently. Most humanitarian actions remained fairly small-scale in nature and 

centered on providing relief rather than regulating warfare. In the main, these were conducted by 

National Red Cross Societies, not the ICRC, as the latter remained usually reluctant to challenge 

states’ sovereign powers. It would intervene only if it had been invited to do so by its local 

partners, such as the de jure government, or the National Red Cross Society, which were often 

inextricably linked.   123

 Far from surprisingly, attempts at the Red Cross Conference in 1912 to change this status 

quo were strongly opposed by various states. Inspired by its recent efforts to protect victims of 

insurrections in the context of US interventionism in the Western Hemisphere, the American Red 

Cross pushed for explicit permission for the Red Cross to provide relief to all sides, and for a 

foreign Red Cross Society to be permitted to offer its services.  The strongest opposition came 124

from a Czarist Russian Red Cross representative, who fiercely resisted the proposal.  The 125

ICRC, fearful of losing support and of directly interfering in states’ domestic affairs, sided with 

the skeptics, including France.   126
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 Though rejected, the 1912 US proposal did not die in its infancy. Adding a new 

dimension to the existing literature on the renegotiating of sovereignty after 1919,  the 127

chapter’s following section explores how parts of that proposal were given new life in this period 

of continuing mass violence. In 1921, at the first postwar Red Cross Conference, ironically the 

Czarist Red Cross, changing its prewar views for reasons of anti-communist propaganda, 

introduced the idea of providing the Red Cross with a legal mandate to assist political prisoners 

and hostages held in Bolshevik hands. This idea had already been suggested by Georges 

Lodygensky, a White Russian anti-communist in exile.  He wrote two articles, published in the 128

Revue, denouncing the Bolsheviks’ atrocities and advancing plans to prevent a recurrence, with 

the aim of reestablishing the Czarist government’s authority. With the rise of Bolshevism, he 

claimed, a new era had begun whereby ‘new victims’ and ‘new suffering’ demanded new 

rules.   129

 Revealing early humanitarian law’s anti-communist origins, an aspect that has been 

largely neglected in the current scholarship,  Lodygensky’s proposals demanding protection 130

‘des droits élémentaires’ for fighters and non-combatants alike, offered a set of procedures for 

the Red Cross in order to intervene in Bolshevik Russia. Forming a crucial basis for future drafts 

regulating civil war, he suggested giving POW-rights to political prisoners and recognizing the 

right of intervention for the Red Cross, whether being a foreign Red Cross Society or, in a unique 

situation, the ICRC. He also proposed banning the taking of hostages as a response to the 

ongoing Bolshevik persecutions of White Russian families.   131
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 Under the influence of Lodygensky, the ICRC eventually endorsed proposals granting the 

Red Cross as a whole a proto-legal mandate to intervene in large-scale civil wars.  The ICRC 132

further built upon other international initiatives by extending its services to revolutions as well, 

by calling for a ‘modernization’ of what it considered outdated legal, humanitarian, and 

international regulations.  This decision was linked directly to the changing international 133

context of the postwar period, with the crumbling of the Ottoman, German, Austrian-Hungarian, 

and Russian empires, and later also the weakening of the British, French, Spanish, and Chinese 

ones; as well as to the increasingly competitive international humanitarian environment emerging 

after 1917.  At this stage, the ICRC witnessed the rise of several humanitarian competitors, 134

including the League of Red Cross Societies, and sought to become involved in the Russian Civil 

War, where that first humanitarian competition was being fought.  

 The break up of the German and Austria-Hungarian empires had led to civil strife in 

Silesia  and a communist coup d’état in Hungary – where the ICRC first experimented with 135

doing prison visits;  the independence of Ireland and Finland caused brutal civil wars; and the 136

disappointment about the ‘Wilsonian moment’ following the end of World War I prompted major 

uprisings across the globe.  The aspirations of non-European peoples hoping for independence 137

from colonial rule were crushed at the Paris Peace Conference in 1919. At this gathering, the 

Allied Powers decided to keep hold of their imperial powers by setting up a Mandate system for 

those territories formerly belonging to the German and Ottoman empires. Disappointment about 

this and other decisions to maintain imperial rule provoked a range of rebellions and insurgencies 
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across the Caribbean, Africa, Asia, and the Middle East, leading to increasing concern on the part 

of the delegates gathering at the Red Cross Conference about the humanitarian consequences of 

these new developments.  

 Much of the Czarist Russian proposal was finally adopted as part of a special resolution. 

This non-binding Resolution XIV, declaring that all victims of civil wars and revolutions had the 

right to be helped, not only condemned the Bolshevik atrocities, but also recommended a set of 

new procedures for Red Cross interventions in civil wars. In particular, it suggested a theoretical 

model for intervention by different types of Red Cross societies; and it endorsed the direct 

application of certain humanitarian ‘principles’, even if one side was not formally recognized as 

a belligerent.  Still, Resolution XIV, often hailed as the precursor to Common Article 3, 138

suffered from a number of serious shortcomings: it was of course non-binding, far from 

comprehensive, failed to take note of the doctrine of belligerency, and did very little to challenge 

colonial sovereignty.  

 Despite such loopholes in the statute, in the following years civil war did become 

increasingly internationalized as the ICRC provided relief to thousands of victims of internal 

conflicts. Still, its actions focused largely upon Europe, mostly ignoring violence taking place 

outside of it, with the exception of its limited but failed intervention in the early 1920s during the 

Rif War.  Thanks to the lack of a robust legal mandate, however, the ICRC faced major 139

problems in gaining access to victims of state terror (e.g., in Soviet Ukraine and Nazi Germany) 

and imperial violence.  Following its largely failed mission in Russia in the early 1920s, the 140

ICRC decided to shift its attention to matters other than regulating civil wars, such as the 

protection of civilian populations during air bombing (see last chapter). 

 The ICRC and its partners broke this status quo only when they began to re-consider the 

definition of war itself in the early 1930s. This led to the coining of the term of ‘armed conflict’, 

 Résolutions et Voeux de la Xme Conférence Internationale de la Croix-Rouge, 1921, no. 43, American Red Cross 138
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which would constitute the core of future drafts regulating large-scale civil wars. During past 

conflicts in East Asia, the Red Cross had witnessed how states had been less inclined to formally 

declare war upon each other, but to stage ‘incidents’ without filing a diplomatic notice 

beforehand. Moreover, because of the interwar push towards the outlawry of interstate war (e.g. 

the Kellogg-Briand Pact), these conflicts were becoming difficult to justify from an international 

legal standpoint.   141

 Such fundamental changes in legal practice caused several complications. They led, 

amongst other things, to a juridical grey area in which it became more difficult for the ICRC to 

gain access to those disputed war zones.  An important example of this was the Imperial 142

Japanese Army’s invasions of Manchuria and China, in the 1930s. Due to the absence of a formal 

Japanese declaration of war, and the fact that the hostilities were not deemed war by Tokyo (it 

said to intervene on behalf of protecting Japanese nationals and their rights), the ICRC was 

largely unable to gain access to these conflict areas nor to force the two sides to comply with 

certain humanitarian principles.   143

 The Red Cross movement at large formed its response to this problem at its fifteenth 

conference in, ironically, Tokyo (1934). At this gathering, which was organized by the Japanese 

Red Cross partly in order to improve its government’s discredited international image,  144

members agreed upon Resolution XXXVIII, expressing their wish to have humanitarian law 

applied to undeclared wars as well, described in this case as ‘armed conflicts not accompanied by 

a declaration of war.’  Such concept of ‘armed conflict’ had been discussed previously, but was 145

used much more frequently from the 1920s on, when aggressive war became legally prohibited 

and states were much less inclined to declare war formally, but rather to stage hybrid, so-called 
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‘wars of self-defense’. Thus, the process of recasting civil war and interstate war as ‘armed 

conflict’ had its origins in the interwar period, rather than in the years after 1945. 

 The second major interwar testing ground (after the Russian Civil War) during which the 

ICRC attempted to further widen the law’s scope and to solicit respect for the laws of war in 

times of internal armed conflict was the Spanish Civil War. This armed conflict lacked a 

recognition of belligerency as a result of the Great Powers’ decision to formally endorse a policy 

of non-intervention, regardless of the Communist and fascist interventions.  Although the 146

Conventions thus did not necessarily have to come into operation due to this non-recognition of 

belligerency, the ICRC pushed both sides to create ad hoc agreements and to openly declare their 

will to abide by those rules of war.  Despite their promises to comply with international law, 147

the Republican and Franco’s armed forces both committed major atrocities during those 

hostilities.  Even though not always successful, the ICRC’s attempts to gain respect for early 148

humanitarian law and its principles in times of civil war led to a renewed interest among its legal 

experts in the problem of how to legally regulate such conflicts, and about how to apply certain 

‘moral’ principles.   149

 In October 1937, following the Italo-Ethiopian War and the first year of the Spanish Civil 

War, the ICRC invited a number of experts connected to various Red Cross Societies to Geneva, 

in order to discuss the revision of early humanitarian law. At this meeting,  several issues 150

related to its future scope were addressed. With respect to civil war, their report states that 

participants discussed in detail the existing treaties’ application to ‘new’ types of violent 

conflicts, including ‘cases of civil war, [and] conflicts between a mother country and a 

 The ICRC’s operations were further hampered by the presence of two opposing Red Cross Societies – one based 146
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colony.’  Disclosing the continuing reluctance of the Red Cross, the idea of directly applying 151

the treaty’s provisions to internal conflicts was still not supported because ‘the principal 

contingency which it was desirable to provide for, namely civil war, has not been legally covered 

by it.’ Although not in favor of extending the Convention’s scope, the delegates did feel 

sympathetic towards the proposition ‘that the Convention’s […] humanitarian principles must be 

respected under all circumstances, even when it is not juridically applicable [i.e., in civil war, 

BvD].’  By avoiding the sensitive question of belligerency, the delegates suggested that the 152

application of the treaty’s ‘moral’ principles, not its legal provisions, could be extended to 

internal conflicts as well, a ‘splitting idea’ that would continue to resonate in Red Cross circles 

after the 1930s. Who would decide upon this issue of application was still left up to state 

officials, not to the ICRC.  

 In June 1938, in the wake of the breakdown of the international system, these proposals 

and the ICRC’s own report on the issue of civil war were finally discussed within the Legal 

Commission of the upcoming Red Cross Conference in London.  Co-edited by Paul des 153

Gouttes, the head of its Legal Division, the report suggested – without trying to undermine the 

doctrine of belligerency – specific procedures for how the Red Cross could intervene in times of 

internal conflict.  Its other suggestion was to create a more detailed list of applicable 154

humanitarian principles. Derived from other texts of early humanitarian law, these principles 

referred, among other things, to the protection of political prisoners – from Lodygensky’s 

proposals, of interned non-combatants – from the Tokyo Draft, and the banning of reprisals – 

from the 1929 POW Convention. This resolution, as it was called, was intended to provide the 

ICRC and its partners with a ‘moral basis,’ not a legal one, for offering their services to the 

victims of internal conflicts.   155

 Report on the Interpretation, Revision and Extension of the Geneva Convention of July 27, 1929, p. 7, 1938, no. 151

79, ARC, NARA.

 Ibid., p. 8.  152

 Durand, De Sarajevo à Hiroshima, 325-326; and Abi-Saab, Droit Humanitaire et Conflits Internes, 40-42.153

 The original author was the Genevan judge Walter Yung. Max Huber and Paul des Gouttes later co-edited the 154

text. 

 Report IInd Commission, Summary of the Discussions of the Legal Commission, p. 31, 1938, no. 47, ARC, 155

NARA.

!38



 Another resolution discussed at the meeting in London was introduced by the Republican 

Spanish delegation as a response to the dire situation of its civilians and political prisoners held 

in Franco’s hands. Developing the ICRC’s report, it proposed a more specific set of rules for 

regulating civil war. Hardly surprisingly, the Republican proposals were immediately resisted by 

the other Spanish delegation representing Franco’s government, which had been invited by the 

ICRC. While having supported in 1921 the regulation of civil war,  the Portuguese delegate, 156

now representing Salazar’s pro-Franco government, wondered whether the moment was 

opportune to establish new rules when ‘feeling was still running so high.’ His suggestion was to 

postpone the discussion to ‘a calmer moment,’ and it would in any case be unwise, he added, ‘to 

establish, in the light of recent events, regulations to be applied to future civil wars.’  157

Concerned about the Third Republic’s instability, the French delegate agreed with his Portuguese 

colleague, saying that ‘any intervention by the ICRC might not be appreciated as it should be a 

country in which civil war was not officially recognized as existing.’ Nonetheless, Des Gouttes 

urged the conference to agree on a text providing a ‘kind of moral basis on which to carry out its 

action in case of civil war.’ To appease states concerned about protecting their sovereignty and 

the doctrine of belligerency, he reassured them that ‘civil and international warfare were entirely 

different and the same rules could not apply to both.’   158

 When the Spanish, Italian Fascist, and Nazi German delegations also asked for 

adjournment of the debate, a major stalemate ensued. In response, the French delegation, while 

trying not to appear ‘indifferent to the exigencies of humanity,’  suggested a compromise 159

solution by drafting a minimal set of very general principles acceptable to all delegations, and 

this was approved with just a few amendments. On behalf of the ICRC and National Red Cross 

Societies, the resolution requested respect for the Conventions’ humanitarian principles in times 

of large-scale civil war. It also demanded humane treatment for all political prisoners and respect 

for the life and liberty of non-combatants. This resolution was approved by the delegates, but it 
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 Report IInd Commission, Summary of the Discussions of the Legal Commission, 1938, no. 47, ARC, NARA.157

 Ibid.  158

 Report French Delegation London Conference, 1938, no. 1141, Unions Internationales 1907-1944, Les Archives 159

Diplomatiques (LAD), Paris.

!39



lacked a set of detailed and binding legal provisions for regulating internal wars. More 

specifically, it exerted few duties on states, failed to specify any of its general principles, or 

define civil war as such. More generally, it was hardly regarded as a legally obligatory text, 

instead it would rather function, Des Gouttes noted, as a ‘moral basis.’   160

 Even though the London-resolution featured some critical proto-legal precedents, such as 

allowing the ICRC to get involved in large-scale civil wars, it did not fundamentally challenge 

the sovereignty of states with respect to their internal affairs. This was precisely the reason why 

their delegates passed it. As a rule, states continued to keep strict control over their penal law 

policies regulating anti-colonial rebellion and insurgency. Yet this resolution, as well as that of 

other interwar resolutions regarding civil war – and this important point is overlooked in 

authoritative accounts on evolving notions of sovereignty at this stage of the twentieth century  161

– represented the critical first steps in developing the idea of internationalizing internal conflicts 

within and outside empires, within and outside Europe, and thus globally. The Red Cross 

interwar efforts seeking to reimagine sovereignty created the foundations for the ICRC’s 

interventions in Indochina, Greece, and Palestine immediately after WWII, which had strictly 

speaking no legal grounds.  These often-forgotten interventions, and not those during the wars 162

of decolonization after 1949,  were the real testing grounds for the Red Cross and states with 163

internationalizing internal armed conflicts.  164
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1.2 ‘Studied Vagueness’ 

At the end of the Second World War, the ICRC’s Legal Division, headed by Claude Pilloud, had 

restarted its former drafting process of the Geneva Conventions. This task was given to a newly 

created special section that was placed under the supervision of Jean Pictet, a then thirty-year-old 

jurist who also came to supervise the Legal Division as a director-general.  This special hybrid 165

section, composed of various legal experts such as Pilloud, Jean Meylan, and the ICRC’s 

president (until 1946) Max Huber,  was supposed to draft reports about the law’s deficiencies 166

and its future drafting priorities. Initially, those officials decided to leave aside the entire question 

of civil war, devoting their attention to other topics, such as civilian protection. The Legal 

Division first discussed civil war only in mid-1946, when Meylan raised the matter.  Professor 167

Beck favored a bolder approach, suggesting the direct application of international law to civil 

war, while the conservative Huber, aware of the sensitive link between the questions of civil war 

and partisans, opted for a far more cautious path. Playing a dominant role within this body, he 

pressured the Legal Division to raise the matter of civil war at future conferences only at ‘its 

margins.’  In July 1946, Meylan tried again – with Pictet’s support – to discuss this issue, but it 168

again led to nothing. The Legal Division finally decided to instruct its delegation to act 

cautiously by suggesting the application of international law to civil war by mere analogy.   169

 After having called on its major Allied partners to send in suggestions for the future 

revision of the Geneva Conventions, the ICRC invited numerous Red Cross Societies to Geneva 

in mid-1946. While most of the continent lay in ruins, they gathered near the lake of the city to 

further discuss and re-evaluate the prewar drafts as well as the newly established reports of the 

Legal Division. One of their main points of discussion was the question of civil war, which was 
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raised by Pictet on different occasions.  Contrary to a popular notion that the ICRC was largely 170

responsible for inserting the civil war clause, the strongest advocate for this idea was Frede 

Castberg, a Norwegian human rights advocate who had spent a brief period of time during the 

occupation as an exile in London.  Seeking to apply human rights in interstate and internal 171

armed conflicts, he advocated powerfully for the internationalization of civil wars and opposed 

efforts to insert restrictive reciprocity clauses.   172

 Due to the efforts of Castberg, the Red Cross Expert Conference eventually agreed to the 

internationalization of civil war, even though it undermined its force by means of accepting a 

reciprocity clause for at least one Convention. This implied that if one of the parties expressly 

refused to abide by it, this treaty would no longer apply. This clause was intended to pressure 

especially insurgents to comply with the law, but Castberg feared that it weakened its strength by 

making it vulnerable to manipulation. Still, signaling a break with the interwar consensus to 

apply merely ‘moral’ principles to internal conflicts, the delegates agreed, thanks to Castberg’s 

constant pressure, to directly apply international law to ‘civil war’. Nonetheless, the precise 

scope of this category remained vague.  

 The four major drafting parties knew that the result of the Red Cross Conference was to 

provide preliminary answers only. British and American government officials, focusing on 

international humanitarian bodies other than the Red Cross (e.g. the United Nations Relief and 

Rehabilitation Administration), entirely ignored it. The ICRC, by contrast, took it far more 

seriously, and its interest and confidence in the matter of civil war grew exponentially 

afterwards. In its reports for the upcoming Government Expert Conference, the ICRC’s Legal 

Division, influenced by the Bureau’s recent discussion of this issue as part of its efforts to secure 

its institutional future,  suggested a provision that would allow it to offer its services in times of 173

civil war so as to ‘ensure early application of the Convention,’ a plan first suggested by Castberg. 

On the whole, however, the ICRC – acting still very cautiously – did little to change the Red 
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Cross Conference’s solutions and accepted a reciprocity clause despite Castberg’s opposition.  174

The ICRC’s proposal, very much affected by concerns over its marginalization by the Allied 

powers, was a direct response to its ongoing struggle in Indochina, Greece, as well as Palestine 

to persuade insurgents and state powers to apply humanitarian rules reciprocally.  175

 Unlike the ICRC, the French Interdepartmental Committee (Commission 

Interministérielle), established by the Cabinet in July 1945 following a suggestion from Minister 

Henri Frenay,  hardly reflected upon the outcome of the first Red Cross Conference or the 176

question of internal conflict. In January 1947, following the outbreak of the war in Indochina, the 

French government had altered its original policy of not allowing the ICRC to intervene in its 

colonial affairs. Due to racial anxieties about ‘white’ French nationals held in the Viet Minh 

hands, the French government requested that the ICRC undertake its first mission in Indochina. 

When this issue of internal conflict first came up for debate in the Interdepartmental Committee, 

in early 1947, the representative of the Ministry of Overseas Territories insisted on the need to 

protect ‘white non-combatant populations’ against indigenous ‘massacres’.  But his warning 177

remained unheard. Devoting most of its attention to partisans and civilians, the French 

Interdepartmental Committee ignored the matter, thereby poorly preparing the delegation for its 

future task. 

 By the time the Government Expert Conference gathered in April 1947 to follow up on 

these issues, the international political landscape had changed significantly. The escalation of 

colonial and civil conflicts in Palestine, Europe, and Asia around mid-1947 had a major impact 

on the way that the four main drafting parties responded to plans to extend the Conventions to 

internal conflicts at this diplomatically far more relevant Government Expert Conference. While 

having insufficiently prepared their delegations for this matter, the three Allied Great Powers 

were rather surprised when it was raised by Castberg in particular, who played a critical role 
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during this debate. Calling it ‘new and unexpected,’ the War Office delegate William Gardner 

tried immediately to suspend the debate about civil war in order to discuss the matter 

internally.   178

 The question of regulating civil war led to a whole range of problems, both legally as 

well as politically. Regretting the ICRC’s endorsement of a reciprocity clause, Castberg favored 

extending the law’s scope to civil and colonial conflicts. The fairly moderate US delegation 

disliked some of his ideas, but was said to be willing to accept a (restrictive) civil war-clause for 

‘humanitarian reasons’.  By contrast, the colonial powers expressed far greater concern about 179

these proposals while realizing it was impossible to reject the ICRC’s proposals outright, as they 

had allowed its officials entry into Indochina, Indonesia, and the British Mandate of Palestine.  180

The head of the French delegation, Albert Lamarle, was said to be very concerned, as he feared 

that a ‘growing tendency’ to widen the law’s scope to even ‘expeditions coloniales’ would have 

major consequences for the French counterinsurgency efforts seeking to put down the ongoing 

insurgency in Indochina.  Like his British colleagues, he feared that the current proposals 181

regulating colonial conflicts would lead to ‘delicate problems’. In this context, he meant 

specifically the problem of the possible recognition of the Viet Minh government, whose status 

as a potential belligerent had not been recognized by Paris thus far.   182

 After considerable discussion, the conference’s Bureau accepted a formula developed by 

Castberg, including a reference to civil war in ‘colonial’ territories, which had been inserted by 

the Norwegian himself.  The US delegation wrote in its final report that ‘there was unanimity 183

of opinion as to such extension, and it was agreed to insert the following clause as a general 

remark: […] The general humanitarian principles of the present Convention shall remain 
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applicable in case of armed conflict within the frontiers of a State, unless one of the opposing 

parties expressly announces its intention to repudiate its obligations.’   184

 Embarrassed by their Norwegian allies, Washington and its Western European allies did 

not recommend the application of the treaty’s legal provisions, but agreed upon the inclusion of 

some ‘general principles’, without specifying any of them, in a future draft. Nevertheless, they 

left vague the conditions constituting ‘civil war’ and suggested a reciprocity clause, making the 

text potentially susceptible to strategic use. The British delegation accepted the text only as a 

‘basis’ for future discussion, not as a potential draft. Expressing even greater concern than his 

British colleagues, Lamarle inserted a reservation to the text, as he feared that its provisions 

would directly affect the legal status of the Viet Minh government.  Still, he recognized, as did 185

most of his imperial partners, that this text was far from finalized, and could be revised at a 

future (diplomatic) conference. 

 After the Government Expert Conference in Geneva ended, the British delegation 

suggested to its colleagues in London to further look into the matter of civil war. In order to do  

so properly, they decided to establish two separate Interdepartmental Committees, each 

composed of members from many different government agencies, from the Colonial Office to 

the Foreign Office. One Committee was put under the Home Office’s leadership to study the 

Civilian Convention (the ‘Home Office Committee’), while the other was led by the War Office 

and focused mostly on the Prisoner of War and Red Cross Conventions (the ‘War Office 

Committee’). As the issue of civil war was a principle relevant to all the Conventions, both 

Committees discussed it extensively.  

 The War Office Committee, chaired by Gardner, discussed the question of civil war for 

the first time in October 1947. Influenced by a restrictive legal advice of Joyce Gutteridge from 

the Foreign Office, its members jointly agreed that the POW and Red Cross Conventions would 

come into operation only when the lawful government had recognized a situation of 
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Provost Marshal General, NARA. 

 Minutes Plenary, 1947, p. 32, no. CEG_1947_ASSPLEN, ICRC Library. 185

!45



belligerency.  They did not oppose the civil war clause itself, however. One reason for this was 186

the perceived need to safeguard the protection of their own soldiers held in ‘enemy hands.’  By 187

contrast, the Home Office Committee took a far more radical approach in opposing such 

views.  While agreeing that the 1947 texts for the POW and Red Cross Conventions may be 188

accepted – ‘in the hope that by so doing, discussion of the precise intentions of its proposers may 

be avoided’, the Home Office Committee did not apply this view to the Civilian Convention. 

Protecting civilians against their own government should be dealt with by a future human rights 

treaty that was simultaneously being discussed at the UN, it argued, partly because this treaty or 

declaration ‘now expressly avoids the imposition of obligations during a period of 

emergency’ (UK officials were simultaneously trying to exclude colonial conflicts). For British 

civil bureaucrats, the 1947 draft directly violated the ‘fundamental right of the lawful 

government’ to treat insurgents as ‘traitors’, and should therefore be resisted.   189

 In April 1948, during a joint meeting with members from both Committees, British 

officials gathered to discuss their separate findings, seeking agreement on general principles for 

future discussions. In the first place, they agreed that the 1947 draft needed stricter limitations so 

that it would remain in line with existing international law. For instance, they insisted that future 

Conventions should not impose any obligation on a government unless such authority had 

recognized a situation of belligerency. Neither the ICRC, nor insurgents, they claimed, should be 

able to challenge this authorization: all attempts to make the Civilian Convention applicable in 

times of civil war should be similarly ‘resisted’.  190

 The formulae ultimately agreed upon, UK officials argued, should not specify what 

conditions constitute civil war, or who shall decide when those conditions obtain. Like their 
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French allies, the British tried to leave undefined when a civil war clause could be applied, 

making a future draft extremely vulnerable to strategic use by either party, particularly states. At 

all times, UK officials stated, the delegation was to leave ‘open’ the questions what consisted a 

civil war, and how to decide upon its definition. As Gardner would later put it, they recognized 

that there existed an ‘advantage in a studied vagueness which would allow a lawful government 

some discretion in deciding whether to agree to apply the Convention.’  Recommendations by 191

the War Office and the former British delegation to send a full government delegation to 

Stockholm were ignored by Whitehall. In the end, it decided to maintain its original policy of 

sending only government observers, including Gardner, to such Red Cross meetings.   192

 While the UK preparatory committees were preoccupied with preparing their instructions 

for the upcoming conferences, the ICRC’s Legal Division was busy producing the first and 

eventually far more ambitious drafts of the new Geneva Conventions. The organization’s legal 

specialists took radical steps by including a set of far-reaching articles, some of which would 

become part of every Convention, i.e. the Common Articles. The second article covered the 

treaty’s application and mentioned in its fourth paragraph three fairly specific types of internal 

conflicts to which its provisions would apply: ‘civil war, colonial conflicts, and wars of 

religion.’  This list of relevant internal wars was placed within one new legal category, ‘armed 193

conflicts which are not of an international character.’  

 As we have seen earlier, this concept had its roots in the interwar period, when elements 

of it had referred, on the one hand, to undeclared interstate wars, and, on the other, to the ICRC 

demand to apply the Conventions’ ‘moral’ principles to internal conflicts.  The ICRC further 194

removed the reciprocity provision, since it might ‘render this stipulation valueless,’ wrote the 

Legal Division in its report, ‘as one Party could always allege that its adversary disregarded 

 Minutes Meeting Interdepartmental Committee, 21 April 1948, no. 328, WO163, TNA. 191

 Minutes Meeting Interdepartmental Committee, 17 September 1947, no. 326, WO163, TNA. 192

 Draft Revised or New Conventions for the Protection of War Victims, May 1948, LOC. The wording of ‘civil 193

war’ referred to the Spanish and Chinese civil wars and that of ‘colonial conflicts’ to the ICRC’s engagements in 
Indochina, for instance. The reference to ‘wars of religion’ is unclear. British officials later claimed that it probably 
referred to the Shoah. Letter Foreign Office to Home Office, 17 November 1948, no. 2185, HO213, TNA. 

 The ICRC appeal of March 12, 1948, similarly discussed the application of the ‘principles’ of the Geneva 194

Conventions. Junod, The Imperiled Red Cross, 117-119. 

!47



some specific clause of the Convention.’ In August 1947, it had pleaded for its elimination which 

was approved of by the Secretariat.  Although speculative, this shift in approach to resist 195

reciprocity very likely may have been caused by the ICRC’s difficulty in obtaining the Viet 

Minh’s reciprocal support, and that of the fighting parties in Palestine,  for the law’s 196

application.  To appease the Anglo-French delegations, the Legal Division further gave its 197

consent to the demand that the draft should in no way affect the post-civil war treatment, nor its 

legal status, of the insurgent party involved.  198

 When the ICRC’s drafts with respect to Common Article 2 reached the other three major 

drafting parties, they were almost immediately criticized.  The further escalation of colonial 199

and civil wars in Asia, heightening East-West tensions, and the growing American involvement 

in the Greek Civil War around 1948 led to increasing anxiety among these drafting parties, and 

their respective preparatory committees, about the plan to extend the Conventions to internal 

conflicts. The American preparatory commission, entitled Interdepartmental Committee on 

Prisoners of War, composed of members from the State Department and the armed forces (Navy, 

Air Force, Army, Marines), disapproved of the ICRC drafts because of their ‘too broad’ 

provisions.  It instructed its delegation to accept merely a civil war clause with a high 200
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threshold, combined with a reciprocity clause: ‘since insurrectionaries cannot be regarded as 

bound by international conventions.’    201

 According to a later report of the American delegate of the State Department, Albert 

Clattenburg, who had worked formerly as the US consul in Greece, many governments agreed on 

this underlying principle: ‘[there was] practically [an] unanimous opinion of the government 

experts’ that no international law could be applied to civil war if a reciprocity clause was 

lacking.  In principle, the Americans – expressing far less concern about the matter than their 202

British and French allies – accepted the idea of a civil war clause, but tried to restore the less 

binding language agreed upon at the Government Expert Conference in April 1947. The 

delegation was instructed to restrict the debate to merely ‘traditional humanitarian work’ and 

‘strongly oppose any move to discuss political questions.’   203

 The most far-reaching critique of the ICRC’s proposals came not so much from states, but 

from the head of the World Jewish Congress (WJC), Gerhart Riegner, who would hold observer 

status at the Stockholm Conference. During the war he had warned the Allies about the 

extermination of European Jewry and later would become a major human rights advocate in 

different international fora.  Functioning as a pressure group for Jews in the diaspora, the WJC, 204

openly critical of the ICRC’s wartime record in failing to protect Jews,  supported a human 205

rights-centered approach – as the ICRC did, though it demanded much wider and robust civilian 

protections.  With respect to Common Article 2, the WJC advocated for a text radically 206

expanding the ICRC drafts’ scope to even cases of ‘emergency’, a word that resonated with the 
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‘Malayan Emergency’, where the British were trying to put down a rebellion.  This proposal 207

not only challenged the ICRC’s mostly pro-government attitude, as well as its trinity of large-

scale civil, religious, and colonial conflicts, but also illustrates its legally unsatisfying answer to 

regulating so-called ‘low intensity’-conflicts and political prisoners (see next chapter).  

 In a later speech, Riegner would explain that numerous other cases of violence failed to 

develop into conflicts, ‘because,’ he said, ‘of the failure of one party to resist,’ and that these 

cases therefore failed to be covered by the existing proposals.  Alluding to the pogrom of 208

Kristallnacht in November 1938 (without specifically mentioning its name), he stated that the 

armed forces of the country literally annihilated thousands of Jews, burning their houses, shops, 

and synagogues.  He introduced an amendment to the article’s fourth paragraph which would 209

extend its scope to political prisoners and ‘cases of emergency, due to violence or disturbances 

caused by national, racial or religious groups.’   210

 These criteria referred directly to the Jewish minorities which had suffered under Nazi, or 

any other anti-Semitic rule, but state officials feared that they could easily be applied to other 

groups as well. The amendment could hypothetically be interpreted as giving protection to 

African-Americans suffering under racially motivated lynchings; to the Viet Minh fighting 

against French imperial rule; or to the Indonesian Islamists resisting Dutch occupation. In its 

memorandum to the Stockholm conference, the WJC tried to specify under which conditions a 

case of emergency was legally pertinent, by listing cases such as ‘organized disturbances, rioting, 

and other acts of physical aggression and violence directed against civilian groups for political 

and similar ends.’   211
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 The basic criterion ought to be, the WJC argued, that if state violence caused a ‘public 

emergency’ it would make ‘humanitarian intervention,’ and thus the application of the 

Conventions, justifiable and even necessary. Riegner was aware that the Conventions were ‘not 

to protect the people against their own Government.’  Nonetheless, he thought it was important 212

for the ICRC to make a strong statement by condemning all actions leading towards the 

violations of ‘the principles of such a [Human Rights] Charter.’  In so doing, he directly 213

challenged the doctrine of belligerency and tried to widen the second article’s scope to even non-

violent conflicts, e.g. political persecution, state terror, and racial discrimination. The four major 

drafting parties, including the ICRC, however, wished to completely exclude precisely these 

cases from the future Conventions.  

1.3 War of Attrition  

The British, French, American, ICRC, and WJC delegations travelled to Stockholm for the Red 

Cross conference in August 1948.  The Soviets and other Eastern Bloc members decided not to 214

send a full government delegation following their effective boycott of the ICRC. The result was 

the Western bloc’s domination of the Legal Commission’s proceedings in which the revision of 

the Conventions was discussed. The Commission was split into a number of sub-commissions, 

including one to discuss the Sick and Wounded Convention and the treaty’s future application. Its 

first meeting took place on August 21, 1948, with the Greek delegate and law professor Michael 

Pesmazoglou presiding. Less than a week later, this sub-commission decided to discuss the 

problem of the treaty’s application, causing a great deal of confusion and chaos amongst the 

delegates.   215

 This, Riegner and the ICRC thought, was to be done by the to be signed UN Charter of Human Rights, or, 212

perhaps, that of the Genocide Convention, for which he had also advocated.
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 According to some delegates, a main cause for this confusion concerned the fact that 

Pesmazoglou first raised the treaty’s application by trying to make the recognition of 

belligerency dependent upon a majority decision of the UN Security Council’s permanent 

members, a group largely composed of states with an anti-Communist outlook.  Frustrated by 216

its Greek ally’s restrictive and sloppy approach, the United States delegation opposed 

Pesmazoglou’s proposal and introduced another text, which included a reciprocity clause.  217

ICRC representative Pictet, acting in line with his instructions, opposed both amendments. 

Preferring a ‘more positive’ language, he suggested a text that would pressure both parties to 

apply the treaty’s principles to civil wars. Lacking wide support, both the Greek and American 

proposals failed to pass the vote – one was withdrawn beforehand, the other was rejected.   218

 The fact that the sub-commission studying the POW Convention finally did adopt a 

reciprocity clause exemplifies the confusing nature of the debate in the plenary meetings of the 

Legal Commission: according to Clattenburg, it was the ‘most confused discussion experienced 

during the entire Conference.’  The WJC proposal first came up for debate and it fell largely on 219

deaf ears. Calling it a ‘sensitive issue,’ Pilloud said to abstain.  He, according to a disappointed 220

WJC-delegate, ‘dismissed [this proposal] whilst the United Nations was [still] discussing the 

human rights declaration.’  As a former observer at the UN’s meetings on human rights in 221

Geneva, Pilloud was very much aware of the problem that the imperial powers were trying to 
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suspend that declaration in time of (colonial) emergency.  However, he admitted privately that 222

it would be difficult for them to ever accept the far-reaching infringements on their sovereignty 

suggested by the WJC.  Similarly, the Legal Commission almost unanimously thought that the 223

WJC’s suggestion undermined the state’s sovereign right too severely, and it preferred a more 

‘general clause,’ as Pilloud liked to put it.  The amendment was rejected overwhelmingly, 224

causing relief on the part of the Anglo-American delegates who considered it a direct threat to 

their security interests.   225

 Around this stage of the debate, delegate Harold Starr, the representative of the American 

Red Cross, reintroduced the reciprocity clause, to the ICRC’s disappointment.  In doing so, he 226

implicitly recognized the importance of underlining the doctrine of belligerency. Furthermore, 

William Mott, a legal officer representing the U.S. Navy, had stressed that ‘it would be 

impossible in the case of a colonial conflict, where one party consisted of bandits, to require 

them to observe the Convention. That party would not be bound as would be the contracting 

party.’  Washington, like the colonial powers, tried to portray anti-colonial activists as terrorists 227

or criminals devoid of legitimate political motives. These persons were to be punished by penal 

law rather than protected by humanitarian law, they argued. Supporting Mott’s observations, the 

Greek delegate Pesmazoglou stated that the provisions of the Conventions could not be applied 

to internal wars, as it might lead to a situation in which insurgents could profit from (military) 

aid being given to them by a protecting power. This might, of course, be a ‘foreign power with a 
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political interest in supporting them,’ a clear reference to the threat of foreign Communist 

involvement in the Greek Civil War.  228

 Dominating the debate, many Western bloc delegations (except some of the Nordic ones) 

shared an understanding about these issues. The Dutch delegation, for instance, privately 

expressed its concerns about the ‘far-reaching’ scope of Common Article 2.  Like the Greeks, it 229

feared that Communist powers would try to intervene in its colonial affairs by means of a 

protecting power-status. For this reason, the Dutch delegation – although it never felt able to 

openly express its concerns due to its pariah status in international fora as a result of its ongoing 

military operations against the Republic of Indonesia – resisted every effort to have the 

provisions of the POW and Civilian Conventions applied to internal conflicts. Breaking with its 

relatively flexible former attitude as a result of the escalating Indochina War, the French 

delegation suggested omitting ‘any attempt,’ Clattenburg wrote, ‘to specify the kind of armed 

conflict which are not international in character.’  It thus requested the complete removal of 230

every specific reference to certain conflicts of internal nature, particularly colonial ones. 

 The French proposal was presented by Georges Cahen-Salvador, an influential senior 

legal expert from the Conseil d’État (led by René Cassin). A survivor of the Shoah who had 

found refuge in Switzerland,  Cahen wished, on the one hand, to strengthen the ICRC drafts by 231

including a robust set of human rights protections against inhumane treatment for foreign 

occupation (see next chapter). On the other hand, he feared that Common Article 2 might be 

applied to his country’s gradually escalating military operations in Indochina against the Viet 

Minh insurgents. To deal with this matter, he endorsed the right of reprisals for governments to 
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pressure insurgents if they had failed to comply with the law,  but also tried to leave vague the 232

conditions under which the civil war clause would become legally applicable.   233

 Seeking to protect his government’s colonial interests, Cahen’s latter amendment was 

finally accepted by an overwhelming majority, as many delegates preferred to leave ambiguous 

the precise scope of the clause.  To the ICRC’s disappointment, the Stockholm conference also 234

agreed upon a reciprocity clause to the article’s fourth paragraph in the POW and Civilian 

Conventions. The ICRC had to walk a thin line between, on the one hand, supporting the 

demands from the Great Powers seeking to protect their major strategic interests and, on the 

other hand, advocating for its own mission to secure its future and to enhance the protections for 

victims of large-scale internal wars. If it supported far-reaching proposals such as the one 

introduced by the WJC covering ‘low intensity’ conflicts, a stalemate would probably result, or 

worse. However, if it entirely followed the line laid down by those major states, there was a 

significant chance that Common Article 2 would be nothing more than a declaration of lofty but 

largely inapplicable principles. Still, the ICRC pushed the plenary to accept a draft that would 

internationalize large-scale internal conflicts, even though this text suffered from a few structural 

weaknesses.  

 Despite these shortcomings, the Stockholm Conference’s outcome with regard to civil 

war led to serious concern and tensions among French, UK, and other state officials. As we have 

seen previously, there were, however, some major differences of opinion between the members 

of preparatory committees, which also sheds light on the pressurized civil-military relations 

within these states. In the Australian Defence Committee, for example, those in favor of and 

those against applying humanitarian rules to civil wars were split into two major camps.  235
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 British civilian agencies too responded very anxiously to the Stockholm drafts, stating 

that ‘none of the Conventions should apply to […] racial riots [or] armed disturbances in the 

Colonies.’  The Foreign Office called the draft’s relevant section on civil war ‘totally 236

objectionable.’  The Security Services stated that ‘it would be manifestly absurd for the 237

Convention to be [applied to the] Communists in Malaya.’ Relatedly, they feared that ‘similar 

troubles might in the future flare up in other parts of the Colonial Empire [as well].’  This 238

places into further doubt the idea that no drafter had ever ‘foreseen’ the future outbreak of 

various internal conflicts.  239

 The Home Office, as in the case of the Foreign Office,  the Colonial Office, and the 240

Security Services, focused its attention chiefly on the Civilian Convention, ‘intensely disliking 

its mention of civil war.’  Based upon Gutteridge’s legal advice, it alleged that this element 241

would directly undermine the state’s sovereignty and its stress upon nationals holding 

‘unqualified allegiance.’ Moreover, it feared that, under influence of the heightening East-West 

tensions, this might lead to ‘misrepresentation by subversive interests [i.e. by Communists] in 

colonial territories in particular.’  For these reasons, the Home Office Committee – taking a 242

radically negative view on this matter – insisted upon deleting all references to civil war in the 

future Civilian Convention.  

 The War Office Committee agreed in principle, but embraced a set of less restrictive 

‘methods to […] secure the exclusion of enemy agents and Franc tireurs.’  In response, it 243

suggested applying both the POW and Civilian Conventions to a ‘de facto civil war,’ such as a 
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major disturbance in which belligerent rights had been granted to ‘law-abiding’ insurgents. The 

War Office, concerned about the protection of its troops, objected to the Home Office 

Committee’s plan to allow punishment of insurgents as ‘criminals’, fearing that this ‘would 

almost certainly’ lead to brutal reprisals.   244

 In relation to this, signaling a post-war shift in attitude towards sovereignty itself, 

Gardner admitted that the pressure to apply the Conventions to civil war as a result of ‘recent 

years [with] conflicts in Spain, China, Indonesia, and Palestine [was] almost impossible […] to 

resist.’ By accepting a civil war clause, he argued, the government would still be able to 

determine the law’s application, thereby securing almost absolute sovereignty in its domestic 

affairs. To secure its diplomatic-military interests, the War Office Committee, thus, pragmatically 

agreed to a civil war clause, with the reservation that its application could be determined by the 

state alone, not by insurgents or the ICRC.   245

 Gathering in March 1949, the Labour Cabinet had to finally decide whether it would side 

with its civilian or military preparatory committee.  Diverging from its usual approach, it 246

decided to adopt the former’s views for this question, opposing the law’s direct application to 

internal conflicts. Why? The Cabinet’s decision was influenced by strong opposition of its two 

legal ministers who insisted on accepting the Home Office Committee’s radical proposals,  and 247

its growing fears about empowering potential Communist, anti-colonial, or separatist violence 

across the empire. Consequently, it rejected Gardner’s approach, fearing that it might ‘jeopardize 

[its] security,’ and instructing its delegation to take a most restrictive approach.  Amplifying its 248

decision, Attorney General Harley Shawcross, who also served as the British lead prosecutor at 
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the Nuremberg trials, insisted ‘that none of the Conventions should apply to civil war.’  If it 249

had to yield on this point, he stressed, then it had to resist ‘to the bitter end.’  This, the UK 250

leader Robert Craigie realized,  left him no choice other than to ‘settle down to a war of 251

attrition.’  252

 The French Interdepartmental Committee, too, was hardening its views with regard to 

civil war around this period, though not to the extent of its British counterpart. In April 1949, 

with the escalating Indochina War and increasing East-West tensions, the French Foreign 

Ministry – apparently acting on its own devices here – called the original draft’s relevant section 

‘extremely dangerous.’ More specifically, it feared that it would cover so-called ‘brigands’ and 

empower Communist interventionism through its Protecting Power-provisions. Alternatively, it 

demanded that insurgents would have to comply with strict conditions, while leaving 

conspicuously vague when these applied.  Indeed, French diplomats told the British during 253

informal talks precisely what their real, far more restrictive strategy entailed.  

 With regard to civil war, the French delegation was said to be unwilling to take the lead 

in this matter. The fear was that doing so might undermine its simultaneous efforts to secure 

certain human rights protections for civilians and partisans in occupied territory during interstate 

wars, a critical element that has been overlooked in the existing literature.  If the British would 254

suggest excising the civil war clause, Lamarle added, his delegation would first support it 

‘generally’ and then propose a compromise. This text would have to feature ‘sufficiently widely 

drawn exceptions […] to make it largely inapplicable,’ it was agreed. In case of this text’s defeat, 

Lamarle’s delegation ‘would gladly accept complete deletion,’ noted a relieved British official.  255
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This Faustian bargain not only felt awkward for the French, as they opposed the British on many 

other issues (see next chapters), but it also strengthened the British will to fight on to defeat the 

civil war clause.  

 Initially, Craigie’s efforts to gain similar assurances from his American colleagues 

appeared fruitful. In February 1949, he had spoken informally with Leland Harrison, the head of 

the US delegation and an equally experienced diplomat who had served in Switzerland, and his 

State Department deputy Raymund Yingling, who gave him the impression that they shared his 

government’s doubts about the civil war clause. In his reports to Whitehall, he wrote that he 

expected them to oppose plans to directly apply the POW and Civilian Conventions to internal 

conflicts.  This shared Anglo-American understanding was short-lived, however, as the 256

Cabinet’s decision to firmly oppose the civil war clause led to significant US opposition.  

 The US Interdepartmental Committee on Prisoners of War was said to have no objection 

to a civil war clause as such. It only demanded from its delegation to take note of one of its main 

concern with respect to this issue: the potential extension to cases of ‘insurrection not stabilized 

into civil war.’ In such cases, the Committee instructed, the de jure government should have the 

right to maintain its authority and put down, for instance, a Communist-inspired rebellion or anti-

colonial riots, ‘without the hampering restrictions of the Convention.’  In this context, the 257

Committee remained under a heavy influence of the heightening East-West tensions at that 

moment of the early Cold War. In other cases of large-scale internal armed conflict, however, the 

Committee – using the large-scale war of decolonization in Indonesia as its model  – could see 258

room for accepting a substitute paragraph if it met two important conditions: it had to resemble 

the U.S. draft’s principles and include a robust reciprocity clause.  259

 Continuing its former approach, the ICRC’s Legal Division agreed in principle to the 

exclusion of small-scale armed conflicts. In its preparatory report, it claimed that the civil war-
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clause must be applied only if ‘hostilities not of an international character […] have taken on 

such dimensions that their conduct can no longer be regulated by municipal legislation.’  260

However, as it had done previously, it failed to insist on a more expansive civil war-clause: it 

merely continued pressing for the deletion of the text’s references to reciprocity. Supporting 

these proposals, Swiss diplomats hoped that their own delegation would endorse them, in order 

to counter radical British opposition.  Acknowledging its lack of recent experiences with civil 261

war, the Swiss delegation eventually decided to act as a ‘mediator’, thus not making any specific 

recommendations.   262

1.4 Imperial Crisis  

To the surprise of almost everyone, in 1949, the Soviet Union and its allies decided to end their 

boycott of the ICRC, traveling to Switzerland to participate in the drafting of humanitarian law. 

Furthermore, a number of postcolonial states, like Burma, also joined, resulting in a rich – 

though delegate-wise numerically weak – concert of delegations from Latin America, Asia, and 

the Middle East, including the newly founded Zionist state, although the conference remained 

very Eurocentric. Indeed, the still decolonizing world paid little interest in it – the Viet Minh 

seems not to have requested an invitation, or had not been invited by the Swiss. The organizers 

had an overtly Eurocentric focus as well, which proved to be a legally relevant fact. Despite the 

ICRC’s increasing engagements in decolonizing Asia, the Viet Minh, Maoist, and Republican 

Indonesian insurgents’ voices were unheard at the conference’s negotiating tables.  

 Due to this absence, the entire debate about Common Article 2, referring to the civil war 

clause in the Stockholm drafts, was dominated by the Western bloc states and those from the 

numerically inferior Eastern bloc. The delegations repeatedly changed their strategies and views 

on this matter, but as a whole they advanced roughly four different propositions at the diplomatic 

conference: 1) that the Stockholm draft should be maintained with a few revisions such as 
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removing its reciprocity clauses – ‘the Stockholmers-option’; 2) that the Conventions should be 

applicable to most internal armed conflicts; 3) that they should not be applicable at all – the 

‘nuclear option’; or 4) that they should be applicable only in large-scale internal armed conflicts 

with specially designated characteristics.  

 Many delegations representing colonial empires were instructed by their preparatory 

committees to support either the third option, that is the rejection of the article’s fourth 

paragraph, or, in harsh diplomatic circumstances, to limit its scope to a bare minimum (option 4). 

Fearing (Communist) uprisings possibly in Quebec,  the Canadian preparatory committee 263

agreed to recommend either option 4, or, preferably, the deletion of the article’s entire fourth 

paragraph.  Among these skeptics, the Dutch, Canadians, New Zealanders, and especially the 264

British initially remained the most critical of the civil war clause, preferring the ‘nuclear 

option’.  265

 The U.S. delegation’s draft also opposed the Stockholm draft’s solution, calling it ‘not 

satisfactory,’ although it left significant room to accept an alternative text – i.e., option 4.  266

Generally speaking, its proposals would be supported by their loyal Australian allies. The Soviet 

delegation, noted various delegates, initially endorsed the Stockholm draft (option 1), but later 

aimed at as far-reaching a clause as possible (option 2): ‘Their unstated reason,’ believed a 

Canadian delegate, ‘being that such a clause could create enormous legal troubles for a 

government trying to put down a Communist-inspired rebellion.’  During the gathering of the 267

Joint Committee, in which the various debates about the Common Articles took place, the 

Communist Hungarian delegate said that the conference’s essential aim was to extend the 
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Convention’s scope ‘as much as possible’ – provided that it would accept weak enforcement 

mechanisms so as to safeguard his state’s sovereignty (see below). In his view, the Stockholm 

drafts had done undue damage to it by including a reciprocity clause, and this part had to be 

radically revised.   268

  Those Soviet interventions turned the diplomatic conference into an early version of a 

postcolonial forum in which Western imperial powers and their double standards could be 

criticized. The Soviet-aligned delegations initially adamantly opposed those attempts to restrict 

the Stockholm draft’s scope by endorsing the regulation of civil and colonial wars. In a later 

speech, Platon Dmitrievitch Morosov, the deputy head of the Soviet delegation, spoke of the 

‘unspeakable cruelty and destruction’ and ‘acts of barbarism’ caused by recent civil and colonial 

wars in Indonesia (e.g. to embarrass the Dutch), Indochina (France), Malaya (UK), and Greece 

(USA).  Breaking with its prewar resistance to accepting such type of proposals following 269

attempts by anti-Communist activists, Soviet attempts to apply international law to especially 

civil and colonial wars created major concern in imperial metropoles.  

 The next phase of the diplomatic negotiating process took place in the Joint Committee, 

where the British, French, ICRC, American, and so-called ‘Stockholmers’, a bipartisan group of 

both Communist and Western bloc delegations supporting the Stockholm drafts, were divided 

into different factions. While opposing granting the ICRC the right of initiative out of fear of 

undermining its neutrality and independence, Pilloud continued to press for deleting reciprocity 

clauses and banning the persecution of insurgents on the basis of their participation in civil war, 

the latter of which was originally Castberg’s own human rights-inspired proposal. The French 

delegation feared that the conference had lost sight of the ‘rights of States,’ said its deputy head 

Lamarle: ‘it was impossible to carry the protection of individuals to the point of sacrificing the 

rights of States.’  This element reveals his delegation’s continuing struggle with not only 270

carefully distinguishing its own actions in Indochina with those of the former Nazi occupier, but 
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also with applying human rights protections to foreign occupation but not to civil and colonial 

wars – i.e. the Indochina War.  

 Indicating his delegation’s conflicting position, Lamarle was roundly criticized for this 

remarks, and the following day apologetically explained that ‘by rights of the State’ he had not 

wished to imply rights in the way they had been previously interpreted by ‘fascist regimes’.  271

With regard to the draft, a New Zealand delegate, who had informally complained about his 

British allies’ restrictiveness,  saw a danger in that it would offer rebels equal rights, and give 272

‘an unscrupulous nation,’ a clear reference to the Cold War-related threat of Communist 

interventionism, he feared, ‘a pretext for interference in the domestic concerns of another 

nation.’   273

 Replying to those statements, the French delegation proposed, with support from an 

Italian delegate who feared another civil war at home, an important amendment making it 

impossible for small-scale ‘disorder, anarchy or brigandage’ to be covered by the Convention. 

Only if the armed forces were well-organized, belonged to a responsible authority capable of 

respecting humanitarian law, and held control over a ‘given territory’ could these cases of 

internal conflict could be protected by it.  Despite criticism from Castberg and other 274

‘Stockholmers’, who argued that states’ rights should not prevail over humanitarian 

considerations, the French proposal enjoyed ‘a considerable measure of support in the 

conference,’ reported an Australian delegate who preferred the American text.   275

 Expressing sympathy for this restrictive coalition’s views, the Burmese delegation, whose 

government was trying to resist a partly Communist-inspired rebellion by means of former 

colonial emergency laws, felt that insurgents who sought by ‘undemocratic methods’ to 
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overthrow a lawful government should not be protected by international law.  Like the French, 276

who sought to prevent recognition of their internal enemies, Kuomintang Chinese delegate H.E. 

Nan-Ju Wu held that the Stockholm draft’s article was ‘too sweeping.’ He expressed his support 

for restrictions as proposed by Lamarle and Harrison. He had suggested an alternative, with some 

Commonwealth support, that would allow the Convention’s application to ‘certain armed 

conflicts within the territory of a State party.’  The treaty, in his view, should be applicable 277

merely to large-scale internal armed conflict in which rebels had gained a status as a belligerent 

by having met a specific list of requirements. 

 This list of conditions (insurgents had to be well-organized, exercise de facto authority 

over persons within a demarcated territory, and so on) would become an important basis for 

future discussions regarding Common Article 2.  The proposed alternative, however, was far 278

from clearly defined: it did not clarify which actor, whether national or international, would 

determine when those conditions were met so as to make the Conventions applicable. 

Additionally, the definition of this type of armed conflict remained extremely vague, and this 

element could then easily be manipulated by both states and insurgents. Castberg and the Danish 

delegation, which consistently demanded robust human rights-protections in internal as well as 

interstate armed conflicts, and those that belonged to the Eastern Bloc that still supported the 

Stockholm draft, warned about these dangers and added that if the French amendment was 

accepted, it could lead to a situation in which one party could declare without proof that its 

opponent was not in a position to ensure order, and then prosecute it by means of harsh penal 

laws.  279

 Thus, whereas the French and American proposals received at least some support,  the 280

British plan to basically delete the civil war clause was rejected almost unanimously. ‘There is no 

doubt,’ wrote Craigie to the Foreign Office, ‘[that] we shall be alone in adopting a purely 
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negative attitude on this subject.’  In this early stage of the discussion, he repeatedly expressed 281

concern about Britain’s prestige and its relations with the Commonwealth and US delegates.  282

Despite all his delegation’s lobbying ‘dans les coulisses,’  he realized the impossibility of 283

keeping civil war out and asked the Foreign Office to request new instructions.  These new 284

guidelines, he argued, should be based upon ‘some formula which, while not dotting i’s, would 

[…] leave the last word to the sovereign powers.’  In essence, this meant that he wished to 285

reintroduce Gardner’s old plan to create an alternative draft based upon the dictum of so-called 

‘studied vagueness,’ which had been previously rejected by the Cabinet, in March 1949.  

 While endorsing his suggestion, the Foreign Office expressed doubts as to whether the 

Cabinet as well as the Attorney General would change their mind on this question.  The 286

skeptics were initially proven right. Shawcross, in particular, firmly opposed any proposal that 

would potentially hinder British colonial officials from punishing insurgents as traitors: ‘it must 

be remembered that these Conventions,’ he told the Foreign Office, ‘affect the Colonial powers 

more seriously than any others […] [and] it is charming to find the USSR […] advocating the 

application of the Convention to civil war [as] they have taken pretty good care […] that civil 

war could never occur [there again],’ he added cynically.  Struggling to find support at home, 287

the UK delegation was forced to try to delay the conference’s proceedings with respect to civil 

war until the Cabinet had decided what it would do next.  

 The French, too, were starting to rethink their original views on civil war, but in a 

completely different way – to the disappointment of the Americans. Hardening their attitude, the 

French shift in tactics seemed to have been caused by a shift from above, namely, Paris, 

 Letter Craigie to Foreign Office, 9 May 1949, no. 4149, FO369, TNA. For criticisms towards the British 281

delegation’s actions, see Cable US delegation to State Department, 2 May 1949, no. 5, RG43 - 40, NARA.; and 
Cable Lamarle Civil War, 28 April 1949, no. 161, Unions Internationales 1944-1960, LAD.

 See Minutes of Meeting with Mayhew, 19 May 1949, no. 4151, FO369, TNA. 282

 Letter Craigie to Foreign Office, 9 May 1949, no. 4149, FO369, TNA.283

 Interim Report UK Delegation, 4 May 1949, no. 4149, FO369, TNA. 284

 Letter Craigie to Foreign Office, 9 May 1949, no. 4149, FO369, TNA.285

 See Letter Caccia to Craigie, 12 May 1949, no. 4149, FO369, TNA.; Comment Kemball on Letter Alexander, 10 286

May 1949, no. 4152, FO369, TNA.; and Minutes Meeting UK delegation, 13 May 1949, no. 4152, FO369, TNA. 

 Record of Meeting with Attorney-General, 16 May 1949, no. 4150, FO360, TNA. 287

!65



demanding a stricter course on civil war. Responding to the first debates in Geneva, the Ministry 

of Interior and Ministry of Overseas Territories, which seem not to have been involved in the 

drafting of their original instructions, gathered for a special session in early May 1949 to discuss 

new guidelines for the issue of civil war. Dissatisfied with the Foreign Ministry’s previous 

proposals, they came up with three new instructions: question the conference’s competence in 

civil war affairs, accept the law’s application to international wars only, and, in case of heavy 

resistance, propose a compromise with a non-binding declaration for specifically internal 

conflicts.  Bringing the French and UK positions together, these new instructions failed to 288

convince many of the other delegations.  289

 In Geneva, meanwhile, the other initial proposals had failed to receive enough support, 

causing the first major stalemate on civil war. The head of the Swiss delegation, Plinio Bolla, in 

line with his instructions to act as a mediator, had already proposed organizing a sub-committee 

which would eventually be dominated by Western bloc-states and that would be charged with 

designing a compromise formula acceptable to all delegations. The Special Committee, as it 

became known, was composed of Australia, the United Kingdom, Soviet Union, United States, 

Switzerland, Greece, Italy, France, Monaco, Norway, Burma, representing the Asian delegations, 

and Uruguay, representing the Latin American ones, and they were chaired by Bolla. Their first 

major decision was to agree, with 10 votes to 1, to extend the Conventions to cases of internal 

armed conflict.   290

 Because the Special Committee decided to abandon the widely criticized Stockholm text 

in order to find a new shared agreement,  they decided, following Hodgson’s suggestion, to 291

establish another sub-committee tasked with creating that compromise text. This First Working 

Party, as it became known, would include members from the United States, France, Australia, 
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and Norway.  The draft they produced strongly resembled the previous American and 292

Australian proposals and featured a belligerency clause combined with a list of alternative 

requirements (organized military force, determinate territory, etc.).  

 Additionally, it included the French demand of not having the legal status of the insurgent 

party to be affected by the treaty’s application, and it limited the protecting powers’ provisions of 

the Conventions, unless if both parties agreed upon its applicability. More critically, the First 

Working Party decided on the division of Common Article 2 into two separate clauses: one 

(Common Article 2) featuring its original three paragraphs, the other (Common Article 2A, in the 

future: Common Article 3) its fourth paragraph regarding the treaty’s application. In the First 

Working Party’s draft, this novel Article 2A would be similar in all but one Convention, i.e., the 

Civilian one, for which it made only the treaty’s humanitarian principles pertinent.  

 On 16 May 1949, the First Working Party’s draft was discussed within the Special 

Committee. Craigie’s delegation, while expressing internally strong support for it, continued to 

try to delay its discussion while awaiting new instructions from home.  Using the argument of 293

protecting the coherence of the Western Union, the British leader wished to have the Cabinet’s 

approval to canvass for this particular formula, as he told Mayhew during a special meeting in 

Geneva.  Lamarle too expressed sympathy for it, but he did not believe that it was possible to 294

automatically extend ‘all the clauses of the Conventions.’  Supported by Craigie’s delegation, 295

he claimed it was especially problematic to apply the Civilians Convention, with its provisions 

on protecting powers (the ICRC pushed for these).  Due to his strict instructions to reserve his 296

government’s views, Lamarle felt compelled to submit further suggestions at a later stage during 

the debate.  Soon after he returned to Paris. Here, the Ministry of Interior and Ministry of 297
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Defense was said to fiercely oppose the First Working Party draft, fearing that it would have 

‘grave consequences’ for the escalating Indochina War.  The outcome of this meeting was that 298

the French delegation’s attitude would continue to harden, to the satisfaction of the UK 

delegation’s members.  299

 While openly opposing Lamarle’s views, Pilloud and other former ‘Stockholmers’ found 

the First Working Party’s draft extremely rigid, asserting that it could never have been applied in 

any recent case of large-scale civil war.  Challenging triumphalist ICRC histories,  he 300 301

admitted in private that he would be willing to give up the clause in order to prevent ‘infection’ 

affecting other drafting debates and the conference’s collapse.  On 25 May 1949, gathering for 302

a joint meeting, the ICRC and Swiss delegation both underlined these sentiments and discussed a 

range of fallback options in case of continuing French and British resistance. ICRC president 

Paul Ruegger even suggested a separate, non-binding declaration for civil war as a last resort, 

which signals his organization’s declining support for the matter and nuances the existing 

literature’s views of the ICRC role in this drafting process.   303

 As Lamarle’s attempts in Geneva to revise the First Working Party draft failed to achieve 

tangible results,  the French Foreign Ministry decided in early June 1949 to draft new 304

instructions so as to bring the negotiations out of their impasse. In its final proposal, it was said 

to be willing to apply the Civilian Convention’s preamble and its basic human rights principles, 

which had been originally drafted by Cahen and Castberg, to internal conflicts as well (the 

original French instructions wished to apply it to international wars only) without making any 
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reference to belligerency or outside supervision. In doing so, French officials wished to protect 

their colonial sovereignty and prevent insurgents, or outside observers, from bringing the matter 

before international organizations like the UN. The French government’s plan seemed to have 

been influenced by, on the one hand, opposition from its civilian, colonial, and military officials 

against attempts to apply the Conventions to Indochina, which might undermine their ongoing 

counterinsurgency operations, and, on the other, certain French officials, including diplomats, 

wishing to broadly apply human rights principles in wartime, while seeking to prevent further 

damage to France’s international standing. If this final compromise proposal would be rejected, 

however, the French delegation was instructed to make a reservation to this part of the future 

Geneva Conventions.   305

Drafting Revolution 

After having returned from Paris in mid-June 1949, Lamarle, ‘embarrassed by [their] position in 

Indochina,’  noted the New Zealand delegation, made his return to the negotiating table by 306

introducing a proposal that would reset the entire drafting process.  This proposal, which seems 307

to have come from either the Foreign Ministry itself or from a joint collaboration between 

relevant ministries, said that ‘parties’ had to endeavor to bring into force all or part of the 

Conventions’ provisions and stipulated that the general human rights principles of the Civilian 

Convention’s preamble should be applied to internal conflicts.  In practice, this meant that the 308

French, seeking to protect their colonial interests still maintained a strong stand against outside 

supervision and the inclusion of any legal provision making the treaty, or the doctrine of 

belligerency, directly applicable to such conflicts. Instead, they proposed to apply the preamble’s 
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very general human rights and detention-related principles as well as prevent any serious 

encroachments on the colonial state’s sovereign powers, to the satisfaction of Craigie’s 

delegation.  309

 ‘This result,’ the New Zealand delegate wrote in his later report, ‘eliminates all danger 

that the new Conventions will be used to encourage rebellion or insurrection.’  Many of the 310

other skeptical delegations therefore reviewed it positively, partly because the original reference 

to human rights was removed.  Ignoring his Cabinet’s new but still-strict instructions,  311 312

Craigie immediately expressed strong public support for the French proposal: it posed little 

threat to his government’s interests and was largely in line with his broader agenda of unifying 

the Western bloc delegations.  The British government quickly accepted his proposal, although 313

it expressed some concern about which human rights principles the text would finally 

incorporate.  The Italians and De la Pradelle, who usually supported the French, accepted the 314

proposal eventually as well.  They were joined by Burmese General Oung and Uruguayan 315

Colonel Blanco, representing the opinion of civil war-affected Latin America.  316

 The Australian and American delegations, by contrast, showed much less enthusiasm for 

the French proposal. Yingling, misjudging the situation, rejected it altogether because he thought 

it removed all obligations to apply the Convention to internal conflicts and perhaps feared that it 

would lead to further public criticisms.  Craigie’s attempts to convince him and his chief 317
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Harrison to accept the French proposal, by referring to their shared NATO interests, succeeded 

only partially. The two American delegates, seemingly unsure about supporting an essentially 

colonial project, believed that that element did not so much apply to civil war and preferred to 

continue to support the First Working Party draft, although they promised not to actively oppose 

the French proposal.  The American delegation, on the other hand, was careful to avoid 318

alienating its French allies, relying on their support to secure its key interests in relation to air-

atomic warfare and the security clause.  

 Considering it the best alternative to the rigid US-supported First Working Party’s draft 

and wishing to prevent a major fiasco, the ICRC and Swiss decided – unlike Castberg – to side 

with the French, thus prompting hesitant delegations to do similarly.  The other critical vote 319

would come from the Soviets, who had rejected the First Working Party’s Draft but now 

sympathized with the French proposal and asked them to help create another text. Their 

suggestion led to the creation of the Second Working Party, composed of members from Italy, 

Monaco, Great Britain, the Soviet Union, and France (which was rewarded the position of 

Chairman). Having isolated itself, the United States declined to take part, and, to Lamarle’s 

disappointment, did not play an official role in this critical part of the negotiations.  320

 This Second Working Party, as it was called, worked on the French suggestion by turning 

Common Article 2A into a list of minimum human rights principles for armed conflicts of a non-

international character. It included a call for the increased protection of the sick and wounded of 

such conflicts – an interwar plan; a reference to the old French demand for non-recognition of 

the status of insurgents; and a ban on ‘outrages upon personal dignity’ and discrimination on the 
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basis of religion, wealth,  race, and color, which caused serious concern at the Colonial 321

Office.  It also allowed the ICRC to offer its services in times of civil war, another clause with 322

interwar precedents and now accepted by the initially hesitant ICRC as well.  Out of fear of 323

undermining its neutrality, the Swiss and ICRC delegations opposed attempts to make the 

ICRC’s intervention in internal conflicts mandatory, one of their (forgotten) mistakes of the 

entire drafting process.  324

 These provisions would apply only to non-combatants taking no active part in the 

conflict, and to those placed hors de combat (wounded, sick, held captive), so as to effectively 

exclude fighting combatants like the ‘francs tireurs’, as London had asked for,  which was 325

‘regrettable’, said Castberg, ‘in the instance of prohibiting [parties] to take hostages.’  The 326

French delegation said that everyone was protected except, it added frankly, ‘combatants at the 

time they were engaged in the fighting.’ With support from the ICRC and Yingling, Castberg, 

who would soon be recalled by his government,  criticized this important part of the text by 327

explaining that a state that executed insurgents or that took them as hostages would not be 

technically violating the article’s rules.  Because of a special amendment, this part of the 328

proposal was eventually mostly revised.  329

 In the later Soviet proposal the concept of ‘wealth’ was replaced by ‘fortune’, a more general term which did not 321
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 The Second Working Party’s Draft featured more loopholes. Firstly, it did not include any 

strict prohibition on the use of chemical or biological weapons. These weapons had been (and 

would be) used by several imperial powers to put down resistance, in Russia, Ethiopia, North 

Africa, and China, for instance. This gap in the draft was largely in accordance with customary 

law: the Geneva Protocol of 1925 banned the use of chemical and biological weapons in times of 

interstate wars, but failed to do so for internal conflicts, a problem that was also highlighted by 

Yingling during the public discussions.  The use of tear gas, for instance, was entirely 330

acceptable to crack down on riots.  As a result, in times of internal conflict, no strict and formal 331

legal prohibition (apart from customary laws) existed concerning the internal use of any type of 

gas until the ratification of the Chemical Weapons Convention in the 1990s. 

 The second, far more important loophole in the Working Party’s draft was its lack of 

prohibitions on executions (the right to life was not safeguarded), reprisals, and most other 

collective penalties employed against civilians or prisoners. Likely under pressure from the 

British,  the Italian delegation decided to withdraw its original amendment to add collective 332

penalties to the draft.  Only the Soviet delegation addressed this issue in its lately submitted 333
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alternative draft – which was, in the end, rejected by an overwhelming majority (see below).  334

Internal British reports seem to indicate that imperial powers may have thought it was too 

valuable a method to have it forbidden in times of internal war. In their campaigns against anti-

colonial resistance in Indochina, Indonesia, Malaya and in many other dependent territories, they 

frequently made use of these methods for repression and the imposition of a regime of fear. 

Consequently, Common Article 2A did not strictly or formally ban the use of reprisals and other 

collective penalties, and this also helps to explain why these practices never disappeared entirely 

in the decades after 1949.  

 Thirdly, the Special Committee admitted in its final report that it had removed a section 

prohibiting the practice of deportations from the Second Working Party’s draft, allegedly because 

it was ‘irrelevant in the case of civil war’.  Mass expulsions and deportations of protected 335

persons from occupied territories, however, would be officially forbidden by the Civilian 

Convention.  Neither did the draft specifically address the problems of (colonial) air bombing, 336

ethnic cleansing, extermination, or genocide.  Its decision to delete from the text the ban on 337

deportations was probably connected to the fact that most imperial powers, including the Soviet 

Union, invoked measures of population resettlement to remove support from partisans. As seen 

in the case of the British counterinsurgency operations in Malaya in the late 1940s, the 

resettlement of civilians (‘population control’) could help deprive guerrilla forces of their bases 

of support.  Prohibiting deportations and evacuations would thus significantly hamper the 338

imperial powers’ strategy to defeat their internal enemies. As such, this issue was largely taboo. 

 At the very end of the debate in the Special Committee, in early July 1949, the Soviet 

delegation had received new instructions and introduced another amendment, the most far-
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reaching one presented up to that point by any state during the entire conference. In Communist-

controlled media, such as Pravda, editors had attacked ‘Anglo-American’ proposals which 

sought to limit the Conventions’ application to interstate wars, and they were based upon 

‘aggressive goals [towards] national liberation movements of colonized nations,’  but the 339

Soviets had no alternative text to support except for the rejected Stockholm text.  Challenging 340

the Western powers ‘covert’ drafting tactics, their new proposal’s guiding principle was that 

almost all the Conventions’ provisions would have to be applied to internal conflicts so to 

provide a ‘minimum level of humaneness.’  The draft included a number of rights and 341

prohibitions on reprisals and the killing of civilians, but it failed to present a comprehensive 

proposal to uphold the treaty’s provisions in times of internal conflict. For example, trying to 

protect their sovereignty against outside interference, the Soviets excised the paragraphs 

concerning protecting powers and the legal status of parties involved, which was seen as a 

potential support for Communist rebels; they also left out the conditions under which the article 

would apply and initially removed the entire paragraph making special mention of the ICRC’s 

intervention in times of civil war.  Denying the existence of ‘truly neutral countries’ and 342

considering the ICRC an Anglo-American puppet, the Soviets held that providing such 

international observers access to their camps would inevitably lead to ‘spying activities’ from 

abroad.  While trying to obtain Soviet support for his own proposal, Lamarle rejected the 343

Soviet amendment as kindly as possible. Most other delegates, except for Hodgson,  did so as 344
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well. As a result, the Soviet proposal was rejected by an overwhelming majority of 9 votes 

against 1.  345

 Revealing the highly contingent and occasionally dilettante nature of these negotiations, 

the Special Committee rejected on 8 July 1949 in a tumultuous vote the amended draft of the 

Second Working Party. The French and British were utterly shocked. What had caused this 

dramatic turn of events? Firstly, the American, Soviet, Norwegian, and Australian delegations 

continued their opposition to this text. Secondly, the Burmese delegate, a former supporter of the 

French text and upholding a neutralist foreign policy, had received new instructions to oppose 

the adoption of any text on civil war.  Lastly, the chairman’s replacement had made a crucial 346

mistake.  Because he, the Uruguayan Colonel Blanco, who supported the French, thought that 347

he could not cast a vote as a Chair, the draft was rejected, creating enormous disappointment 

among the defeated French. Three days later, the Special Committee likewise rejected the US-

supported First Working Party’s draft, this time by a vote of 7 against 4; and the fourth paragraph 

of Article 2 of the Stockholm draft by a unanimous vote.  The Committee then had to report to 348

the Joint Committee that it had failed to agree upon any draft. Its delegates agreed at this point 

that a civil war clause seemed a distant dream.  

From Stalemate to Unexpected ‘Success’ 

In the Joint Committee, however, the stalemate was suddenly broken following a sequence of 

behind-the-scene events. On 19 July 1949, it voted in favor of the amended Second Working 

Party’s draft, by 22 votes for, 4 against, and 12 abstentions (mostly the Eastern Bloc). What had 
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caused this sudden breakthrough? Left with no feasible alternatives and highly invested in the 

matter, the French delegation had started a desperate diplomatic offensive to reopen the debate in 

the Joint Committee’s upcoming session and to regain support for its rejected proposal.  Its first 349

successes were to persuade Blanco to make a public statement explaining why he had abstained 

from supporting, thereby hoping to secure Latin American support, and to gain assistance from 

the Great Powers for its renewed offensive.   350

 Like its French counterpart, the British delegation preferred to have no civil war clause at 

all, but it knew that this approach was highly risky as it would unlikely receive much support 

from other delegations seeking different solutions.  More critically, Craigie recognized the 351

importance of upholding interallied solidarity and of the fact that the French would only agree to 

the Anglo-American security clause, and other issues crucial for this coalition, if their own text 

for civil war got through.  Hence, he decided to seek support for the French text. If rejected, 352

however, then he would vote for no text at all.  For fairly similar reasons, the United States 353

delegation, recognizing the improbability of achieving success with its own draft, decided in the 

end to no longer speak publicly in favor of this First Working Party draft, to Lamarle’s 

satisfaction.  He even succeeded in initially convincing the Eastern European delegations to 354

rally for his proposal after it had become clear to them that their own proposal would stand little 

chance – although in the end they abstained.   355

 The final stage of the article’s drafting process took place in the spotlight of world 

attention when it was presented to the plenary meetings at which journalists, activists, and other 

observers were present en masse. The Second Working Party’s draft on Common Article 2A was 

renamed by the Drafting Committee into Common Article 3. The plenary meeting was split once 
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again into three groups with different opinions, and it was far from obvious that it would accept 

the French proposal, as many delegations remained skeptical of it. One group led by the Soviets 

said that Common Article 3 did not go far enough; others, such as the Burmese, were not 

convinced at all; and a large group of delegates seemed to want a compromise text. During these 

two dramatic plenary debates, the Burmese military delegate demanded in a long speech the 

deletion of internal armed conflicts from the drafts: ‘It is because,’ he said, ‘of the conflicts 

arising in certain parts of the world, including mine – conflicts caused by foreign ideologies [i.e. 

Communist ones, BvD] that I am submitting my amendment […].’   356

 Although far from publicly, Oung’s statements were supported by a powerful group of 

imperial powers and Western bloc states, particularly Canada, the United Kingdom, and the 

Netherlands.  Craigie admitted privately that this ‘was really far more acceptable […] but that 357

we could not break faith with the French, who had said that they would not now go back on the 

decision to have a reference to Civil War.’ He, therefore, said to support the Burmese amendment 

as long as it would not break faith with his French allies.  Morosov, disagreed with this group’s 358

reasoning, noting the ‘unspeakable cruelty and destruction’ caused by recent colonial wars, 

turning the plenary into another East-West confrontation. In his view, the Second Working 

Party’s draft was ‘intended to restrict the application of the Convention as far as possible […] 

The obvious outcome of such a measure is that a large number of important provisions 

concerning the protection of war victims will not be put into operation.’  Previously rejected by 359

the Special Committee, his own amendment was once again turned down, this time by 20 votes 

to 11, with 7 abstentions.   360

 Concerned that he had so-called placed ‘some of [his] friends in an embarrassing 

situation,’ Oung asked the chairman to vote on Common Articles 2 and 3 by secret ballot, a 

 Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II, Section B, p. 327, LOC.356

 One example: Rapport van de Nederlandse Delegatie bij de Diplomatieke Conferentie, Gemeenschappelijke 357

artikelen van de vier Verdragen, Page 9, no. 3045, Code Archief Buitenlandse Zaken, NA. 

 Minutes of Meeting UK Delegation, 21 July 1949, no. 4160, FO369, TNA. 358

 Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II, Section B, p. 326, LOC.359

 Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II, Section B, p. 338, LOC. Internally, the 360

ICRC admitted that it could give its approval to this Soviet amendment. Note Siordet on Civil War Vote, 29 July 
1949, no. CR-221-4, ACICR. 
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proposal fiercely resisted by Morosov, who particularly liked to embarrass Craigie’s delegation. 

This Burmese proposal was implicitly supported by the influential American and British 

delegations,  which led to its acceptance by a majority of the other delegates.  Thanks to an 361 362

important intervention by president Max Petitpierre, the more than forty delegations were forced 

to decide whether to support the French-supported text of Common Article 3, and say ‘Yes’, or to 

oppose it and thus adhere to the Burmese motion by voting ‘No’.  In the end, following critical 363

interventions by especially the ICRC delegation, which strongly preferred the French motion 

over the Burmese one,  they, including apparently the Soviets, went for the former option by 364

adopting Common Article 3 by 34 votes to 12 with 1 abstention. It is not unlikely that the British 

and even the Americans were among those who voted against this text.  Morosov finally 365

congratulated Lamarle on his ‘success’, one that the surprised ICRC had no longer expected.  366

 Quite tellingly, Lamarle wrote with satisfaction about how the American delegation operated during these plenary 361

meetings. Cable Lamarle Civil War, 29 July 1949, no. 161, Unions Internationales 1944-1960, LAD. 

 Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II, Section B, p. 339, LOC. 362

 Lamarle said during the plenary meeting that ‘a few delegations, including my own’ thought that there would 363

come first a secret ballot on the proposal of the Burmese. He had already filled in his own voting paper. It is quite 
likely that he voted in favor of the Burmese proposal before then voting for his own text. But Petitpierre told him 
that the Burmese proposal was not an amendment; it was a motion to vote ‘No’ on the whole of the article, to reject 
it outright. He then suggested taking one vote only, which was accepted. Fresh voting papers were spread before the 
final but secret ballot took place. Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II, Section B, 
p. 339, LOC.

 Lamarle noted that the ICRC was critical in helping to persuade ‘the most hesitant.’ It is remarkable how little 364

credit the ICRC historiography gives to this important intervention by the Swiss and ICRC to convince certain 
hesitant states to vote for the French text. Cable Lamarle Civil War, 29 July 1949, no. 161, Unions Internationales 
1944-1960, LAD. Mantilla, ‘Under (Social) Pressure.’ Sivakumaran, The Law of Non-international Armed Conflict, 
40-42, 53. 

 It is most likely that the Dutch (confirmed), Canadians (confirmed), New Zealanders, Australians, Spanish, 365

Belgians, Portugese, some of the Asian delegations, and a few others have voted in favor of the Burmese motion. 
The final voting record of the British, French, and US delegations is not clear. It is not unlikely that some of them 
voted secretly in favor of the Burmese motion, in light of their open support for the secret ballot proposal and their 
private statements against CA3. Lamarle and Craigie seemed to have hoped for a vote first on the Burmese proposal 
and then on the French text, but this option was blocked by Petitpierre, an important intervention (see former 
statement). In his final report, Craigie suggested that he had lobbied for the French text, but said nothing specific 
about his delegation’s final vote. The same holds for the final report of the US delegation. Hodgson, by contrast, 
claimed that his delegation, and that of the United States, voted against the text ‘during all Committee stages.’ It is 
unclear, however, whether he meant the plenary as well. Thus, it remains speculation whether any of the four major 
drafting parties were among the 12 rejection voters. Report Dutch Delegation, no. 3045, Code-Archief Buitenlandse 
Zaken, NA; Report of Canadian Delegation to Geneva Conference, 1949, no. RG 19, Vol. 480-112-20, LAC; Report 
Joint Committee on Common Articles signed by Hodgson, Series: A1838; Control: 1481/1A PART 7, NAA; Final 
Report Craigie, November 1949, no. 4164, FO369, TNA; Cable Lamarle Civil War, 29 July 1949, no. 161, Unions 
Internationales 1944-1960, LAD. 

 Note Siordet on Civil War Vote, 29 July 1949, no. CR-221-4, ACICR. 366
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 Despite the fact that a considerable number of states, including Great Britain, considered 

making a reservation to Common Article 3, the regimes of Argentina and Salazar’s Portugal were 

eventually the only ones to do so;  the Burmese, as one of the few, abstained from voting for 367

the Civilian Convention due to this provision.  Apart from recognizing the ICRC’s status,  the 368 369

article’s main significance lies in internationalizing and in connecting the European dimensions 

of warfare with those of the colonies. In essence, the drafters had accepted the very first binding 

provision in history to break absolute states’ sovereignty in colonial and domestic affairs; and 

they had imagined a form of international law that sought to challenge the civilizational binaries 

that used to be at its very core. Indeed, in times of emergency, humanitarian law would 

surprisingly often create space for international humanitarian action and cause significant 

concern in (imperial) metropoles as a result.  Common Article 3 may have been unable to 370

enforce its will at various points in history, but it has radically transformed an originally 

European conversation about international law in colonial wartime.  

 Nonetheless, it is equally important to recognize that those birth defects of Common 

Article 3 were directly caused by interventions from mainly British and French officials who 

tried to secure their core interests. Among other things, they limited the article’s scope, 

minimized the weight of its legal provisions, sanctioned the punishment of rebellious subjects, 

safeguarded states’ sovereignty, and prevented its codified extension to so-called ‘small-scale’ 

colonial conflicts. Although stopping short of calling it ‘a happy result’ because of its implicit 

acceptance of the end of the idea of absolute sovereignty, the New Zealand delegation felt relief 

 The Argentineans apparently made a reservation only when signing the Conventions, but not at ratification. The 367

Argentina reservation stressing that CA3 would be the only article applicable to internal conflicts is now considered 
legally irrelevant. The far more strict Portuguese reservation was not repeated at ratification, either. Report on 
Articles Common to All Four Conventions, p. 4, A1838, 1481/1A - PART 7, NAA. 

 The state only ratified the Geneva Conventions in 1992. Final Record of the Diplomatic Conference of Geneva of 368

1949, Vol. II, Section B, p. 525, LOC.

 Craigie particularly disliked the text’s reference to access for an impartial humanitarian organization such as the 369

ICRC. Final Report Craigie, November 1949, no. 4164, FO369, TNA. 

 Klose, “The Colonial Testing Ground.”370
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when the draft was finally accepted since it lacked ‘any guarantee of real protection to the 

victims of a civil war.’   371

 While challenging this one-sided view, the chapter has demonstrated that Common 

Article 3 was eventually passed because other alternatives were considered far worse, or had 

been previously rejected, and due to the fact that the final draft was considered toothless. In 

1949, Morosov publicly anticipated that the article was ‘intended to restrict the application of the 

Convention as far as possible […] The obvious outcome of such a measure is that a large number 

of important provisions concerning the protection of war victims will not be put into 

operation.’  What followed did not prove him wrong.  In later decades, Common Article 3 372 373

became an instrument for the colonized to direct pressure on the colonizer to live up to its 

promises, but it was more often unable to provide sufficient legal protection to those involved in 

such violent situations as a result of its toothlessness, combined with its resisting users. So while 

having internationalized and broken with the principle of absolute state sovereignty, it left many 

advocates of humanitarian law disappointed in the end.  Elaborating on these points of the 374

law’s scope for specifically civilians, the next chapter will focus more closely on the debates 

with regard to the genesis of the Civilian Convention.  

 Report of New Zealand Delegation to Diplomatic Conference of Geneva 1949, AAYS 8638 W2054 ADW2054/1 371

220/3/3 (R18524114), ANZ. 

 Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II, Section B, p. 326, LOC.372

 Pilloud later admitted privately that CA3 never really resolved the question of its application and that this would 373

continue to stir discussions between the interested parties. Mantilla, ‘Under (Social) Pressure,’ 159, 166-167. An 
expert on the negotiations on the Additional Protocols and Guerrilla Warfare, Keith Suter, has argued too that 
‘Article 3 of the 1949 Geneva Conventions was not clearly applicable to guerrilla warfare and its provisions were 
vague enough to permit a variety of interpretations even in a conventional non-international conflict.’ Keith Suter, 
An International Law of Guerrilla Warfare: The Global Politics of Law-Making (London: Frances Pinter, 1984), 17. 
For the issue of compliance with the Geneva Conventions in the context of the wars of decolonization or national 
liberation, see Fabian Klose, Menschenrechte im Schatten kolonialer Gewalt: Die Dekolonisierungskriege in Kenia 
und Algerien, 1945–1962 (Munich: R. Oldenbourg, 2009); George Andreopoulos, “The Age of National Liberation 
Movements,” in The Laws of War: Constraints on Warfare in the Western World, ed., Michael Howard, George 
Andreopoulos, and Mark Shulman (New Haven, CT: Yale University Press, 1994), 191-213. 

 See again: Klose, “The Colonial Testing Ground,” 109; and Moir, The Law of Internal Armed Conflict, 67. 374
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2. The Long and Twisted Road to the Civilian Convention  

The signing of the Civilian Convention in 1949 was hailed as a ‘miracle’ by ICRC president 

Ruegger.  These words reflect both euphoria and his relief following a long and nearly fatal 1

effort to protect civilians in war, and they affirm the importance of this landmark event in the 

history of humanitarian law. The Civilian Convention, which formed primarily a response to the 

vicious wartime occupations by the Axis powers, was the first binding international treaty to 

recognize human rights protections for enemy civilians in interstate wartime. Many continental 

European drafters at the time were clearly convinced that the war’s recent atrocities represented a 

major rupture and would have to lead to radical changes in international law. In the end, they 

broke with a preexisting permissive regime for occupation by providing civilians with fairly 

robust protections against vicious counterinsurgency policies. The diplomatic conference agreed 

to banning a whole range of measures considered inhumane by 1949: hostage taking, 

deportation, pillage, medical experiments, summary execution, torture, reprisals, and collective 

penalties. These norms have been widely adopted across the world by armies, legal practitioners, 

and judges from various (international) courts.   2

 While noting these major accomplishments, the scholarship shows less unanimity with 

respect to the treaty’s precise historical origins. Some authors have pointed to a long-term 

humanitarian development,  the impact of the two world wars,  or even the Shoah in explaining 3 4

 Minutes of Seances Commission Juridique, 11 November 1949, no. A PV JUR. 1, Vol. I, ACICR. For the general 1

body of (legal) literature regarding the Civilian Convention’s origins, see the ICRC’s website https://
casebook.icrc.org/ (retrieved 12 January 2017); Leslie Green, The Contemporary Law of Armed Conflict (New York: 
Juris Publishing, 2008); Yoram Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict 
(Cambridge: Cambridge University Press, 2004), 113-114; Gerald Draper, The Red Cross Conventions (London: 
Stevens, 1958), 26-48; and Paul de la Pradelle, La Conférence Diplomatique et les Nouvelles Conventions de 
Genève du 12 Août 1949 (Paris: Les Editions Internationales, 1951), 62-93.

 See Shane Darcy, Judges, Law and War (Cambridge: Cambridge University Press, 2014), 118-126. 2

 For the teleological-humanitarian narrative, see Waldemar Solf, “Protection of Civilians Against the Effects of 3

Hostilities under Customary International Law and Under Protocol I,” American University International Law 
Review, Vol. 1, No. 1 (1986): 117-135.

 For the argument stressing the impact of World War I, see Amanda Alexander, “The Genesis of the Civilian,” 4

Leiden Journal of International Law (2007): 359-376. Nabulsi, as one of the first historians of the laws of war, has 
argued that the most critical precedent for the Geneva Conventions of 1949 was the ‘1942 London Declaration of 
War Crimes […], which proclaimed hostage-taking and other customary occupying army practices a war crime.’ 
Karma Nabulsi, Traditions of War: Occupation, Resistance and the Law (Oxford: Oxford University Press, 1999), 
12-13.
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the Convention’s genesis.  Others have stressed the importance of the ICRC’s role and/or that of 5

the formerly occupied countries of Europe mainly.  This chapter argues that the Convention’s 6

genealogy is far less unitary, teleological, and static in nature than has been claimed in the 

literature.  There existed no master plan, for instance; the Allied wartime declarations were 7

hardly mentioned at all; and the ICRC excluded many civilians from its drafts seeking to protect 

‘victims of war’, with political prisoners as the most prominent victim.  Moreover, during these 8

debates, drafters stayed mostly silent on the extermination of European Jewry.  9

  Unlike the existing scholarship which focuses on those events in the post-1945 era, this 

chapter focuses first upon the critical legacies that were introduced during the interwar period as 

a response to the Great War. The following section will then show how these interwar legacies 

were fundamentally revised in meaning and scope after 1945. Relatedly, the same section will 

 For examples of the ‘Shoah argument’, see Leslie Green, “Grave Breaches or Crimes Against Humanity,” Journal 5

of Legal Studies, Vol. 8 (1997): 19, 21; and Alexander Gillespie, A History of the Laws of War Vol. II (Portland, OR: 
Hart, 2011), 183. 

 For the argument stressing the ICRC’s role, see David Crowe, War Crimes, Genocide, and Justice (New York: 6

Palgrave Macmillan, 2014); Catherine Rey-Schyrr, De Yalta à Dien Bien Phu. Histoire du Comité international de la 
Croix-Rouge 1945-1955 (Geneva: Georg-CICR, 2007); and Caroline Moorehead, Dunant’s Dream. War, 
Switzerland, and the History of the Red Cross (New York: Carroll & Graf Publishers, 1999). For the European ‘war 
experiences-thesis’, see Gary Solis, The Law of Armed Conflict: International Humanitarian Law in War (New 
York: Cambridge University Press, 2010), 83-84; Karma Nabulsi, “Evolving Conceptions of Civilians and 
Belligerents: One Hundred Years after the Hague Peace Conferences,” in Civilians in War, ed., Simon Chesterman 
(London: Lynne Rienner, 2001), 9-24, 11; and Best, War and Law Since 1945 (Oxford: Clarendon Press, 2002), 115. 
Hitchcock, too, has argued that the Convention’s roots ‘lie obviously in the experience of German occupation of 
Europe and Japanese occupation of Asia […].’ William Hitchcock, “Human Rights and the Laws of War: The 
Geneva Conventions of 1949,” in The Human Rights Revolution. An International History, ed. Akira Iriye, Petra 
Goedde, and William Hitchcock (New York: Oxford University Press, 2012), 93-112, 101.

 In Best’s accounts, one can find a number of important points relevant to the Convention’s origins, but these are for 7

the most part anecdotal. Best, War and Law since 1945, 115-116; and Geoffrey Best, Humanity in Warfare: The 
Modern History of the International Laws of Armed Conflicts (London: Weidenfeld and Nicholson, 1980), 322. For 
his views on the connections between human rights and the Conventions, see Best, War and Law since 1945, 
144-145. 

 When reflecting on the diplomatic conference, Pictet admitted in 1999 that political prisoners had been excluded 8

from the final draft of the Geneva Conventions. However, he put the blame on states, rather than the ICRC. Jean 
Pictet, “De la Seconde Guerre Mondiale à la Conference Diplomatique de 1949,” Revue internationale de la Croix-
Rouge, Vol. 81, No. 834 (1999): 205-208, 207. 

 This adds another layer to Duranti’s important analysis of the silence of the UDHR’s drafters with respect to the 9

Shoah as an inspiration or formative experience for their work. Marco Duranti, “The Holocaust, the Legacy of 1789 
and the Birth of International Human Rights Law: Revisiting the Foundation Myth,” Journal of Genocide Research, 
Vol. 14, No. 2 (2012): 159-186.
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question the view – still widely, though not exclusively, held by Anglo-American scholars  – 10

that human rights law and humanitarian law failed to connect around this period.  Stressing that 11

none of the four Conventions make any direct and consistent reference to human rights,  they 12

 The Swiss legal scholar Dietrich Schindler has argued that ‘prior to the 1950s, the law of war and the law of 10

human rights developed separately and were unrelated.’ Dietrich Schindler, “Human rights and Humanitarian Law: 
Interrelationship of the Laws,” American University Law Review, Vol. 31, No. 935 (1981): 935-937; Constantine 
Antonopoulos, “The Relationship between International Humanitarian Law and Human Rights,” Revue Hellénique 
de Droit International, Vol. 63, No. 2 (2010): 599-634. The Swiss jurist Robert Kolb has similarly argued that 
during the 1940s ‘HRL and IHL were neatly and completely separated, intellectually and in practice. Nothing 
illustrated this fact better than the almost complete lack of attention paid by the delegates to the contemporaneous 
conferences for the adoption of the UDHR and for the Geneva Conventions of 1949 to the efforts of the other body.’ 
Robert Kolb, “Human Rights and Humanitarian Law,” in Max Planck Encyclopedia of Public International Law 
Link: http://www.corteidh.or.cr/tablas/r17219.pdf (retrieved 18 June 2016).

 Other examples are Arthur Robertson, “Humanitarian Law and Human Rights,” in Studies and Essays on 11

International Humanitarian Law and Red Cross Principles in Honour of Jean Pictet, ed., Christophe Swinarski (The 
Hague: Martinus Nijhoff, 1984); Keith Suter, An International Law of Guerrilla Warfare: The Global Politics of 
Law-Making (London: Frances Pinter, 1984), 35; Samuel Moyn, The Last Utopia: Human Rights in History 
(Cambridge, MA: Harvard University Press, 2012), 220; and Gerald Draper, “The Relationship Between the Human 
Rights Regime and the Law of Armed Conflicts,” Israel Yearbook of Human Rights 191 (1971). Mantilla has 
admitted that there existed a tenuous connection between human rights and humanitarian law in the 1940s. Still, he 
largely follows the present orthodoxy within the literature by arguing that a real overlap came about ‘only until 
decades later.’ Giovanni Mantilla, ‘Under (Social) Pressure: The Historical Regulation of Internal Armed Conflicts 
through International Law,’ Ph.D. Dissertation, University of Minnesota, 2013, 194.

 The ICRC’s Commentary only ‘tentatively refer to human rights,’ Helen Kinsella correctly notes. Helen Kinsella, 12

The Image Before the Weapon: A Critical History of the Distinction Between Combatant and Civilian (Ithaca, NY: 
Cornell University Press, 2011), 136. 
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argue that these two fields remained fundamentally distinct until the 1950s,  and the 1960s 13

began to call for the application of human rights law in wartime.   14

 Taking a different view, this chapter will demonstrate that the treaty’s most influential 

drafters foresaw a tight connection between human rights and humanitarian law. Especially the 

influential French, ICRC, Scandinavian, and even Soviet drafters adopted human rights notions 

to develop the often-forgotten prewar Tokyo Draft, which they used as a model for their response 

to the wartime atrocities in Axis-occupied territories.  As a conservative French liberal, Cahen, 15

who had incorporated human rights into the treaty’s first major draft, later affirmed that he and 

other drafters had finally succeeded in safeguarding human rights in wartime. In 1947, Pictet, an 

observer of the UN Human Rights Commission’s meetings in Geneva, published a now largely 

forgotten human rights brochure that set out the ICRC’s plans for the protection of ‘human 

 American jurist Richard Baxter noted already in 1955 that a number of the Civilian Convention’s provisions 13

against inhumane treatment were ‘basically a bill of rights for enemy civilians in time of war’. However, he noted, 
‘human rights is, I realize, a dirty word these days, and I shall therefore refrain from characterizing these provisions 
as a human rights convention.’ It is partly for this reason that the connection between human rights and the Geneva 
Conventions has been overlooked since 1949. See Detlev Vagts, Theodor Meron, Stephen M. Schwebel, and Charles 
Keever, ed., Humanizing the Laws of War. Selected Writings of Richard Baxter (Oxford: Oxford University Press, 
2014), 117. One of the few contemporary legal scholars to investigate this issue, Dutch legal scholar Katharine 
Fortin has noted the overlap between human rights law and the Geneva Conventions. However, as she focuses on 
public records rather than internal discussions, she misses the ICRC’s mixed track record and suggests that the 
Stockholm preamble featuring human rights was created by the ICRC, instead of Cahen and Castberg. Katharine 
Fortin, “Complementarity between the ICRC and the United Nations and International Humanitarian Law and 
International Human Rights Law, 1948-1968,” International Review of the Red Cross, Vol. 94, No. 888 (2012): 
1433-1454, 1445. Likewise, the ICRC historian Rey-Schyrr has pointed to the close connection between human 
rights and the Civilian Convention. However, she does not explain how, and to what extent, this connection was 
drawn by the drafters. Rey-Schyrr, De Yalta à Dien Bien Phu. A similar problem is found in Green’s study of the 
Civilian Convention. Leslie Green, Essays on the Modern Law of War (Ardsley, NY: Transnational Publishers, 
1999). The most outspoken scholars recognizing a direct human rights influence on humanitarian law are Theodor 
Meron and William Hitchcock. See Theodor Meron, “The Humanization of Humanitarian Law,” The American 
Journal of International Law, Vol. 94, No. 2 (2000): 239-278, 245.; and William Hitchcock, “Human Rights and the 
Laws of War: The Geneva Conventions of 1949,” in The Human Rights Revolution. An International History, ed. 
Akira Iriye, Petra Goedde, and William Hitchcock (New York: Oxford University Press, 2012), 93-112, 97-98. For 
the argument that human rights and early humanitarian law cross-fertilized already before WWII, see Kimberly 
Lowe, “Humanitarianism and National Sovereignty: Red Cross Intervention on behalf of Political Prisoners in 
Soviet Russia, 1921-3,” Journal of Contemporary History, Vol. 49, No. 4 (2014): 652-674. 

 See Louise Doswald-Beck and Silvain Vité, “International Humanitarian Law and Human Rights Law,” 14

International Review of the Red Cross, Vol. 293 (1998): 94-119. For a history of human rights and IHL since the 
1960s, see Amanda Alexander, “A Short History of International Humanitarian Law,” European Journal of 
International Law, Vol. 26, No. 1 (2015): 109-138. 

 While omitting the Tokyo Draft, British historian Neville Wylie, who wrote an important account on the 15

negotiations of the 1929 POW Convention, has argued ‘that the two Conventions concluded in Geneva in July 1929 
[…] were the only initiatives taken in the field [of the laws of war] after 1919, apart from two protocols regulating 
the use of weapons unknown to the prewar world: the 1929 Geneva gas protocol and the London submarine 
protocol.’ See Neville Wylie, Barbed Wire Diplomacy: Britain, Germany, and the Politics of Prisoners of War, 
1939-1945 (Oxford: Oxford University Press, 2010), 44-45.
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rights’ in wartime. His colleague Pilloud, too, explicitly confirmed that there existed ‘des points 

communs évidents’ between the UDHR and the drafts which he had co-designed for the 

diplomatic conference.   16

 After the negotiations had been concluded, Pictet claimed that the UDHR had established 

a ‘complete’ system of safeguards. Nonetheless, it remained merely ‘theoretical’, whereas its 

binding equivalent of ‘Geneva Law [was leading] the way.’  Disappointed with the non-binding 17

nature of the UDHR, British human rights lawyer Hersch Lauterpacht agreed that the binding 

Civilian Convention was the true ‘instrument laying down legal rights obligations as 

distinguished from a mere pronouncement of moral principles and ideal standards of conduct,’ 

i.e. the UDHR.  In relation to this, this chapter draws attention to the fact that many of those 18

drafters not only saw a direct connection between these two fields of international law, but also 

incorporated human rights elements (e.g. anti-torture, inalienable rights) into humanitarian law 

from 1945 on.  19

 Nonetheless, nuancing those accounts which stress complementarity between these 

postwar international legal frameworks,  this chapter shows that the ICRC, seeking to protect its 20

status as an independent and neutral guardian of the Geneva Conventions, embraced a 

 Claude Pilloud, “La Déclaration Universelle des Droits de l'Homme et les Conventions Internationales Protégeant 16

les Victimes de la Guerre,” Revue internationale de la Croix-Rouge et Bulletin international des Sociétés de la 
Croix-Rouge, Vol. 31 No. 364 (1949): 252-258. For similar views from other Swiss contemporaries, see Claude Du 
Pasquier, Promenade philosophique autour des Conventions de Genève de 1949 (Lausanne: 1950); and Henri 
Coursier, “Les Éléments Essentiels du Respect de la Personne Humaine Dans la Convention de Genève du 12 Août 
1949, Relative à la Protection des Personnes Civiles en Temps de Guerre,” Revue internationale de la Croix-Rouge 
et Bulletin international des Sociétés de la Croix-Rouge, Vol. 32, No. 377 (1950): 354-369.

 Cited from: Agenor Krafft, “The Present Position of the Red Cross Geneva Conventions,” Transactions of the 17

Grotius Society, Vol. 37 (1951): 146.

 Hersch Lauterpacht, “The Problem of the Revision of the Law of War,” British Yearbook of International Law, 18

Vol. 29 (1952): 360-382, 362. I have also conducted research into the role of Lauterpacht in creating the foundations 
of what later became known as the ‘Grave Breaches’. Unfortunately, Lauterpacht’s personal papers provide few 
insights into this particular matter. File Geneva Conventions of 1949, 1948-1950, Personal Papers Hersch 
Lauterpacht, Cambridge, UK. For the minutes of these preliminary criminal law debates, see Minutes of Comité 
d’Experts Pour L’Examen de la Sanction Pénale à Insérer dans les Projets de Conventions Révisées ou Nouvelles 
Etablis par le CICR, 21 December 1948, no. CR-238-7, ACICR.

 Even the skeptical UK delegate Gutteridge later acknowledged a link between human rights and the Geneva 19

Conventions. See Joyce Gutteridge, “The Geneva Conventions of 1949,” British Yearbook of International Law, Vol. 
26, No. 294 (1949): 294-326, 296-297, 325.

 One example: Ruti Teitel, Humanity’s Law (Oxford: Oxford University Press, 2011). 20
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determinately selective human rights agenda.  In principle, it saw some of the war’s primary 21

victims (e.g. political prisoners) not as victims of war to be protected under the Conventions. By 

safeguarding states’ sovereignty through a binding and autonomous treaty without the UN’s 

involvement, it also secured its own institutional interests as the law’s guardian and a limited 

Civilian Convention that lacked any reference to human rights-related matters, such as political 

prisoners or states’ own nationals. Still, under this new Convention, the ICRC and its drafting 

partners left political prisoners with little legal support. This story fills an important gap in the 

present historiography with respect to the continuing relevance of (colonial) sovereignty for 

international law, including the Geneva Conventions, after 1945.  At the same time, it 22

problematizes those studies that either overlook,  or herald,  the ICRC’s role on behalf of 23 24

political prisoners,  and it responds to a critical lacuna in the growing historiography on the 25

ICRC’s (legal) response to the Shoah.  26

 The chapter is divided into three sections, each of which deals with a different time 

period during which the discussion with regard to the Civilian Convention took place. As a 

starting point for this analysis, the first section shows how the pre-1919 codified laws of war for 

 This point nuances Hitchcock’s argument that ‘the ICRC and its allies […] managed to graft a central principle of 21

human rights – humane treatment for all persons at all times, everywhere – in the preeminent legal character of the 
laws of war.’ Hitchcock, “Human Rights and the Laws of War,” 106. 

 See Martti Koskenniemi, Gentle Civilizer of Nations: The Rise and Fall of International Law 1870-1960 22

(Cambridge: Cambridge University Press, 2001); Glenda Sluga, Internationalism in the Age of Nationalism 
(Philadelphia, PA: Philadelphia University of Pennsylvania Press, 2015); Mark Mazower, No Enchanted Palace 
(Princeton, NJ: Princeton University Press, 2009); and Samuel Moyn, The Last Utopia: Human Rights in History 
(Cambridge, MA: Harvard University Press, 2012). 

 ‘Since 1945 the ICRC has paid increasing attention to one of the most fundamental human rights issues - political 23

prisoners […].’ David Armstrong, “The International Committee of the Red Cross and political prisoners,” 
International Organization, Vol. 39, No. 4 (1985): 615-642, 615, 626.; and Jacques Moreillon, ‘‘The ICRC and the 
Future,” Revue Internationale de la Croix-Rouge (1983): 231-245. 

 David Crowe, War Crimes, Genocide, and Justice (New York: Palgrave Macmillan, 2014). 24

 Kinsella largely blames powerful states for the exclusion of civilian categories, thereby overlooking the important 25

role of the ICRC in this regard. Kinsella, Image before the Weapon, 114.

 The ICRC’s official response to Favez’s account focusing on the ICRC’s actions in relation to the Shoah is a bit 26

one-sided. While accepting many of Favez’s conclusions, the ICRC criticized his lack of reflection on the 
organization’s efforts up to the outbreak of the war to promote the Tokyo Draft. This criticism neglects, however, the 
ICRC’s own disinterest during parts of this period in this topic. Before 1939, the issue never really was a major 
priority for the ICRC. Jean-Claude Favez, The Red Cross and the Holocaust (Cambridge: Cambridge University 
Press, 1999), 10; and Sébastien Farré, “The ICRC and the detainees in Nazi concentration camps (1942-1945),” 
International Review of the Red Cross, Vol. 94 No. 888 (2012): 1381-1408. 
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noncombatants were built upon gender, racial, and other types of hierarchy. Next, it demonstrates 

how this restrictive legacy was fundamentally challenged around the Great War, as the ICRC was 

starting to consider especially enemy aliens as victims of war, a group possibly in need of a 

separate Civilian Convention. Although these proposals were first rejected by the French and 

then later neglected by the ICRC itself, they did lay the groundwork for the Tokyo Draft. This 

text, based upon a range of drafts prepared by the ICRC, provided a basic structure for the 

protection of ‘enemy civilians’ in occupied territory as well. Due to the breakdown of the 

international system and following opposition from the British and French, the Swiss finally 

decided to postpone the diplomatic conference – already before the war’s outbreak.  

 Challenging those parts of the literature suggesting a straight line between the interwar 

period and the 1940s,  or that ‘nothing of significance [had] happened’ during these years,  the 27 28

second section discloses the conceptual shifts as well as forms of contingency and 

(dis-)continuity between the interwar and immediate postwar periods. In terms of continuity, it 

addresses the element that makes clear that the Red Cross movement as well as the French 

preliminary drafters re-adopted features from early humanitarian law, particularly the Tokyo 

Draft. Those efforts of the ICRC to revise the existing texts reveal, too, a much greater interest in 

this question of civilian protection than it had before the war.  This shift in attention can be 29

attributed to a larger moral-legal shift that had taken place during the war, when the civilian 

death-ratio had grown exponentially. Moreover, the Allies had used human rights notions as a 

means to condemn brutal Axis counterinsurgency measures like hostage killing. 

 Despite initial opposition by the Allied Great Powers, the French and ICRC began 

discussing after 1945 new plans to provide certain civilians with improved protection against 

inhumane treatment, thereby laying the basis for the far-reaching Stockholm consensus (1948) 

featuring a prominent reference to human rights. The final section discusses how a remarkable 

 Alexander, “The Genesis of the Civilian.”27

 Some have argued that ‘nothing of significance happened’ between 1934 and 1949, thus neglecting the important 28

developments which took place during these years Georg Schwarzenberger, International Law. The Law of Armed 
Conflict, Vol. 2 (London: Stevens, 1968), 212. 

 As one Swiss observer said in the 1940s, it is telling that no drafter really discussed why the Tokyo Draft had 29

failed to receive support before the outbreak of World War II. See Reflections of J. du Plessis, no. 
J2.118#1968/77_BD 11, SFA.
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bipartisan Cold War coalition of ICRC officials, Western Europeans, and Soviet-aligned officials 

contributed to significantly broadening the Tokyo Draft’s scope and protections for a new 

category of so-called ‘protected persons’, a strictly demarcated definition for the Convention’s 

future scope.  Still, it is important to realize that this result was not so much the outcome of 30

design, as scholarship has suggested previously, but rather that of a long struggle, of a twisted 

road with some surprising turns of events.  

2.1 The Rise and Fall of the First Civilian Convention  

The concept and protection of the civilian is often said to have been a permanent feature of the 

law of nations since its very existence.  Before the twentieth century, however, legal scholars 31

hardly used the term of ‘civilian’, instead preferring alternative typologies like ‘private citizen’ 

or ‘inoffensive population’. ‘Noncombatant’, perhaps the most popular term in the relevant 

literature, is built upon two specific assumptions: one, passivity in the face of an occupier’s rule, 

and two, non-participation in the fighting, even though the individual could be working for the 

regular army as a cook, for instance. Only if recruited as a member of the regular army, would 

the person’s status as a noncombatant change legally, making him liable to being made prisoner 

of war if captured by the enemy.  32

 It was often recognized before the First World War that citizens of the enemy could be 

enemies, despite the notion that if they remained passive their protection was largely 

guaranteed.  At the same time, that protection was relative, corresponding to evolving notions of 33

 The chapter takes a specific approach by focusing on the concept of civilian and that of his or her protection 30

against the most endemic forms of arbitrary treatment (reprisals, collective penalties, torture). This analysis does not 
discuss issues like blockading, sieging, humanitarian relief, civilian property, or air warfare. The latter topic will be 
discussed in the last chapter. 

 The German historian Jan Lemnitzer is finishing a monograph on the rising idea of civilian immunity in the 31

nineteenth century.

 Alexander, “The Genesis of the Civilian,” 360.32

 Alexander, “The Genesis of the Civilian,” 361. One critical problem with Alexander’s important account is that 33

she does not distinguish between the individual ‘civilian’ and the ‘civilian population’ at large - one referring to 
civilians as victims of war, the other as a reference to the threat of air bombing for urban areas. 
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military necessity which allowed suffering of noncombatants to occur.  While not using the 34

language of ‘civilian’,  US jurist Francis Lieber significantly improved their protection by 35

giving noncombatants a set of basic though conditional rights, which were later codified in the 

Hague Regulations of 1907 with personal liberty added to them.  Still, none of these rights were 36

absolute or universal in scope. Citizens resisting the sovereign’s rule violently could be harshly 

punished, he admitted. He further argued that if putting pressure on the ‘inoffensive population’ 

would lead to a quicker end to the war, then that was considered legitimate too.  Moreover, 37

building upon racial hierarchies within the existing law of nations, he reckoned that indigenous 

populations deemed not ‘civilized’ enough were to be excluded from those protections.   38

 Adopting many of Lieber’s views, the drafters of the Hague Regulations and other rules 

for war ultimately left a selective and punitive legacy for those living under occupied rule. 

Empowering the occupier, international law prior to WWI never strictly outlawed the use of 

reprisals, hostage taking – despite criticisms of this measure, and other potentially arbitrary 

measures against noncombatants. Nor did the drafters of the Hague Regulations wish to renounce 

the practice of internment, despite the widespread condemnation of this practice during the 

recent Boer War.  While trying to regulate those practices by demanding more duties from 39

occupiers in relation to noncombatants, most contemporary jurists never endorsed absolute rights 

 Best, Humanity in Warfare, 96. Alexander, “The Genesis of the Civilian,” 361.34

 Alexander, “The Genesis of the Civilian,” 363. 35

 US expert of pre-1914 law of belligerent occupation Doris Appel Graber wrote: ‘Dahen, who prepared an army 36

manual in 1870 for use by German troops, is one of the few writers of his period who adds an important new right - 
the right to personal liberty – to those enumerated by Lieber. For the privileges generally grouped under the term 
personal liberty are the ones which have been curbed most drastically in past occupations. Dana’s edition of 
Wheaton describes the class of persons who enjoy protection. They include the sovereign and his family, the 
members of the civil government, women and children, cultivators of the earth, artisans, laborers, merchants, men of 
science and letters, and generally all other public or private individuals engaged in the ordinary civil pursuits of life. 
Violation of war law or active participation in the war forfeits the privileged standing enjoyed by these persons.’ 
Doris Appel Graber, The Development of the Law of Belligerent Occupation (New York: Columbia University, 
1949), 194-195.

 This principle was widely recognized by many other international jurists. See Alexander, “The Genesis of the 37

Civilian,” 361-362. 

 See Kinsella, Image before the Weapon.38

 Philippe Papelier, Le Droit de la Guerre et la Population Civile (Paris: L’Institut d’Etudes Politiques de Paris, 39

1955), 10. 
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for noncombatants as such.  Their rights, it was argued, remained conditioned on the 40

individual’s behavior as well as what was deemed military necessary.  To give an example, the 41

laws of war prior to WWI never strictly outlawed the use of collective penalties.  Many felt that 42

it was not necessarily ‘unfair to hold towns and villages collectively responsible for damage done 

to railways, telegraphs, roads, and bridges in their vicinity.’  Doris Graber, an expert on the 43

history of the law of belligerent occupation prior to WWI, may have been right when she argued 

that their drafters had wished to create ‘a set of rules which would hinder military operations as 

little as possible while at the same time protecting people in occupied regions as much as 

possible.’  However, it is highly doubtful whether they had actually succeeded in doing so.  44

 After 1919, following the Great War’s savagery in the heart of ‘civilized’ Europe, many 

international jurists shared a belief that the existing laws of war had failed in their promise.  The 45

war’s cumulative radicalization of civilian targeting left many highly skeptical about the future 

of the laws of war.  During the war, they had witnessed how entire societies had been mobilized 46

and how fears had spread with regard to the threat of ‘fifth columns’. Both sides targeted 

civilians directly or indirectly on a massive scale.  From blockading to internment, they 47

committed acts that would soon be described as ‘atrocities’. Neglecting the law’s permissiveness, 

 Alexander, “The Genesis of the Civilian,” 362. 40

 Graber, The Development of the Law of Belligerent Occupation, 207-215. 41

 Graber noted that jurists remained divided whether or not collective penalties were legal. Ibid., 159. 42

 Cited from Ibid., 160. 43

 Ibid. 44

 For a critique of this widespread sentiment still echoing nowadays, see Isabel Hull, A Scrap of Paper: Breaking 45

and Making International Law during the Great War (Ithaca, NY: Cornell University Press, 2014).

 For the history of violence against noncombatants during WWI, see Alan Kramer, “Combatants and 46

Noncombatants: Atrocities, Massacres, and War Crimes,” in A Companion to World War I, ed., John Horne 
(Chichester: Wiley-Blackwell, 2012), 188-201. 

 The internment of civilians generated serious debate among international lawyers, who generally agreed that 47

civilian internment should be considered unlawful. Matthew Stibbe, “The Internment of Civilians by Belligerent 
States during the First World War and the Response of the International Committee of the Red Cross,” Journal of 
Contemporary History, Vol. 41, No. 1 (2006): 5-19. For the vast historiography of civilian internment during WWI, 
see Rüdiger Overmans, In der Hand des Feindes. Kriegsgefangenschaft von der Antike bis zum Zweiten Weltkrieg 
(Cologne: Böhlau, 1999); Panikos Panayi, The Enemy in our Midst. Germans in Britain during the First World War 
(New York: Berg, 1991); and Annette Becker, Oubliés de la Grande Guerre: Humanitaire et Culture de Guerre, 
1914-1918: Populations Occupées, Déportés Civils, Prisonniers de Guerre (Paris: Éd Noêsis, 1998).
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Allied propagandists told horrific stories about civilian suffering in German-occupied areas in 

order to justify their own war effort.  US historian Isabel Hull has rightly written that after the 48

war, those stories created a problematic legacy for international jurists when reflecting upon the 

law’s (in-)ability to prevent savagery on the battlefield.   49

 Nonetheless, and this is the main starting point of this chapter, such skepticism 

concerning the laws of war as a discipline may have seriously hampered the ICRC’s drafting 

efforts after 1919, but they did not halt them altogether. Already during the war, the organization 

had established a special civilian section as part of the Prisoner of War Agency and it 

campaigned on behalf of ‘civilians’,  a term which owes its origins to this period.  The head of 50 51

that new but tiny section, the physician Frédéric Ferrière, focused his attention primarily on the 

protection of enemy civilians in belligerent territory, such as French aliens in Wilhelmine 

Germany.  The ICRC further made public appeals against the poor living conditions in 52

internment camps and it demanded bilateral agreements between belligerents to make an end to 

these forms of ‘inhumanity’, a discourse that radically changed in both nature and scope during 

this period.  In doing so, it questioned previously lawful measures and argued that some 53

civilians should be considered as victim of war to be positively protected by humanitarian law, a 

departure from the ICRC’s prewar attitude in this respect.   54

 These critical wartime legacies featured prominently in the 1919 Allied Commission’s 

report, which listed a whole range of what were now regarded civilian atrocities (e.g. hostage 

killing, ‘torture’). This new consensus about the status and protection of noncombatants in 

 Alexander, “The Genesis of the Civilian,” 368-369. 48

 Hull, A Scrap of Paper.49

 See Jessica Pillonel, ‘La Grande Guerre 1914-18. Un Nouveau Défi Pour le CICR? L’Agence Internationale des 50

Prisonniers de Guerre et son Action en Faveur des Civils,’ MA Thesis, Geneva, 2012.

 Alexander, “The Genesis of the Civilian.”51

 Cédric Cotter, ‘(s’)Aider pour survivre. Action Humanitaire et Neutralité Suisse Pendant la Première Guerre 52

Mondiale,’ Ph.D. Dissertation, University of Geneva, 2016, 80. 

 One example of such a bilateral agreement was the Franco-German Convention of May 1917. The ICRC also 53

issued declarations calling for the release of civilian prisoners. Stibbe, “The Internment of Civilians by Belligerent 
States,” 15-16. 

 Stibbe, “The Internment of Civilians by Belligerent States,” 10. 54
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wartime was well reflected in a special report written by Ferrière. In this document, he expressed 

concern about the increased targeting and suffering of civilians as a result of a lack of protection 

under international law. The document was finally presented at the first postwar Red Cross 

Conference in Geneva, in 1921.   55

 Ferrière’s report did not strive to cover every civilian, but only those considered ‘victims 

of war’. This meant, in his view, civilian internees, deportees, certain parts of the occupied 

populations, and even refugees, although the latter would eventually be left to other international 

organizations. Rather than creating a separate Civilian Convention, he was said to prefer a 

broader treaty that would cover not only prisoners of war, but also male civilian internees 

considered a potential security threat. Additionally, as this matter had caused much outrage 

during the past war, the ICRC wished to ban the internment of women and children, except with 

respect to spying (e.g. Mata Hari).   56

 In 1921, the French boycotted the meeting in response to the German unwillingness to 

condemn their country’s wartime violations of the law, and this proved to be an important 

development.  The remaining delegates discussed the ICRC’s report extensively, eventually 57

endorsing a broad prisoner code which would cover prisoners of war and male civilian 

internees.  Complementing rather than breaking with the Hague Regulations, the drafters further 58

made the individual’s protections dependent upon his or her nationality. The latter point 

represents a critical turning point in the history of early humanitarian law. In essence, it meant 

that only nationals of an adverse belligerent would be protected under this new prisoner code. 

Those persons lacking nationality (e.g. stateless persons), whose origins date back to the period 

 Alexander has argued that the concept of the ‘civilian’ first appeared in the legal lexicon in 1923, with the Hague 55

Air Rules. This identification is imprecise, however. Focusing on the ‘francs-tireurs-controversy’ and air 
bombardment, she neglects the far more important ICRC-lineage with regard to civilians as so-called ‘victims of 
war’. Alexander, “The Genesis of the Civilian.”

 “Rapport présenté par le Comité international à la Xme Conférence,” Revue Internationale de la Croix-Rouge et 56

Bulletin international des Sociétés de la Croix-Rouge, Vol. 3 No. 26 (1921).

 Best, Humanity in Warfare, 232-233. 57

 Best first noted the ICRC’s critical role in addressing the issue of civilian protection after 1919. Best, Humanity in 58
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of the Great War,  or the state’s own nationals (Ottoman Armenians) were excluded.  Apart 59 60

from these restrictions, the Red Cross delegates further banned the use of arbitrary measures like 

reprisals, representing another turning point in the history of early humanitarian law, and they 

instructed the ICRC to establish a special committee to prepare a new draft for a future 

diplomatic conference.   61

 This new Special Committee, led by Ferrière himself and composed of five Swiss legal 

experts would gather regularly between October 1922 and March 1923 to discuss the future 

structure of a new prisoners’ code. Drawing inspiration from a previous text,  the Committee 62

decided to break with the former conference’s idea of combining the questions of civilian and 

military interment under a broad prisoner code. Instead, thanks to Ferrière’s interventions, it 

endorsed a separate and fairly broad Civilian Convention.  This treaty, it argued, would have to 63

cover a whole range of different civilians, from evacuees, refugees to even women and children 

exempted from internment.  Like some of his colleagues,  Ferrière expected that this plan 64 65

would receive significant support from states in light of their acceptance during the war of 

similar principles included in bilateral agreements.   66

 For the next Red Cross Conference, following the ICRC’s failed intervention in the 

Russian Civil War, the Committee took a more measured approach, suggesting only a few, and 

far less ambitious proposals.  Its most important advice was to reverse some of the previous 67

conference’s far-reaching plans to significantly restrict the state’s arbitrary powers in wartime. 

 Hannah Arendt, The Origins of Totalitarianism (New York: Harcourt Brace & Company, 1979), 275-279.59

 The conference covered only those political prisoners held in civil war or in time of revolution. As we saw 60

previously, this idea formed an anti-communist response to the imprisonment of anti-Bolshevik individuals during 
the Russian Civil War. 

 Frits Kalshoven, Belligerent Reprisals (Leiden: Sijthoff, 1971), 71-72. 61

 The International Law Association had already previously distinguished between civilian and military detainment. 62

Kalshoven, Belligerent Reprisals, 74.

 Letter Lescaze to Werner, 2 June 1923, no. CR - 119 - 1, ACICR. 63

 Letter Ferrière to Lescaze, 8 May 1923, no. CR - 119 - 1, ACICR. 64

 Letter Lescaze to Werner, 2 June 1923, no. CR - 119 - 1, ACICR.65

 Letter Ferrière to Lescaze, 8 May 1923, no. CR - 119 - 1, ACICR.66
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Considering the question of civilians infinitely more complex than that of prisoners of war, the 

ICRC also was said to prefer a much less ambitious Civilian Convention, so as to protect the 

state’s sovereignty and its strong enforcement powers in wartime. In doing so, it hoped to 

improve the chances that its plans would be accepted by the Great Powers, although it faced an 

uphill battle when it first presented the plans, in 1923.  68

 At the Red Cross Conference and in the wake of the French occupation of the Ruhr area, 

particularly the French resisted the idea of a separate and binding Civilian Convention. They 

were particularly immune to Ferrière’s plans for occupied territory and detailed restrictions 

against hostage taking, for instance. At various occasions, they argued that matters like these fell 

exclusively within the domain of either the state’s sovereignty or that of the laws of war, not 

humanitarian law. In principle, the French, as a victorious and occupying power, were unwilling 

to give up their sovereign powers in wartime. They even argued that the law’s revision should be 

discussed and decided upon by states alone, not by the ICRC or Red Cross Societies. Despite 

Ferrière’s opposition, the French eventually succeeded in deleting the ICRC’s list of detailed 

restrictions and in limiting the organization’s drafting mandate to merely a general advisory 

body, which dealt a severe blow to the first attempt to create a separate Civilian Convention.   69

 By showing a lack of urgency with respect to the need for protecting civilians more 

strongly, the Red Cross Conference as a whole destroyed Ferrière’s project already at this early 

stage. After 1923, despite of his continuing optimism,  Ferrière’s ideas lost support within and 70

outside the ICRC. This declining interest in a Civilian Convention can be accounted for by two 

factors: the continuing opposition from especially France and many National Red Cross 

Societies,  Ferrière’s death in 1924.  The remaining ICRC officials lacked his enthusiasm and 71 72

 Frédéric Ferrière, “Projet d'une Convention Internationale Réglant la Situation des Civils Tombés à la Guerre au 68

Pouvoir de l’Ennemi.” Revue Internationale de la Croix-Rouge et Bulletin international des Sociétés de la Croix-
Rouge, Vol. 5, No. 54 (1923): 560-585.

 Minutes of 1923 Red Cross Conference, Commission IV, 29-30 August 1923, ICRC Library. 69

 Letter Ferrière to Lescaze, 6 November 1923, no. CR-119-1, ACICR.70

 Few National Red Cross Societies responded to an ICRC circular asking for information about the question of 71

civilian protection. Minutes of Meeting Commission Diplomatique, 12 February 1925, no. CR-119-1, ACICR.

 See Letter Lescaze to Ferriere, 3 November 1923, and Letter Girardet to Lescaze, 23 November 1923, no. 72
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expertise, and they remained divided whether, and how, they were to regulate the question of 

civilian protection.  Some thought, naively, that a largely symbolic measure like banning 73

civilian internment would be a major first step.   74

 When the influential British-oriented International Law Association adopted this idea in 

1924,  the ICRC became increasingly skeptical about creating a separate treaty for civilians in 75

wartime. Following discussions with Bern, the organization decided to temporarily suspend its 

plans for a Civilian Convention due to objections from ‘especially France’. This decision was 

further connected to its estimation that much greater support existed for the POW Convention. 

Considering codifying this issue as so-called less complicated, the ICRC ultimately shifted its 

attention away from the Civilian Convention.  In the following months, it would receive 76

pressure from Bern to not raise this question before the POW Convention had been signed. The 

Swiss feared that it might otherwise negatively impact the French and Italian governments’ 

skepticism towards the existing drafts for the future POW Convention, the ICRC’s other critical 

drafting project for early humanitarian law.  By 1925, the ICRC had largely abandoned 77

Ferrière’s project due to internal division, and pressure from Paris and Bern.  

 The ICRC broke its silence over the question of civilians only in 1929, when the 

diplomatic conference gathered for the discussion of the POW Convention. For this meeting, it 

had suggested in its proposals to extend the treaty’s scope for civilian internees. This proposal, 

which received serious opposition from British, Italian, and Weimar German delegates, was 

 See Minutes Meeting Commission des Civils, 28 November 1923, no. CR-119-1, ACICR.73
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had reached only ‘half ears’ because his listeners had a ‘complacent attention to more manageable loads.’ 
Reflections of J. du Plessis, no. J2.118#1968/77_BD 11, SFA.
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eventually rejected by the conference. Instead, it accepted a resolution giving the Swiss Federal 

Government and the ICRC a mandate to prepare a conference and drafts for an alternative 

convention covering enemy civilians alone.  This led to renewed interest on the part of the 78

ICRC for its previous plans to create stronger protections for enemy civilians.   79

 Shortly thereafter, the ICRC established another Special Committee that would be 

charged with preparing a draft of a Civilian Convention for a future diplomatic conference. For a 

brief period of time, its members discussed a number of drafts which had been prepared by Des 

Gouttes, a former member of Ferrière’s Committee, Georges Werner,  and Suzanne Ferrière, 80

who was one of the few females working in this highly male-dominated environment. Largely 

forgotten, she created one of the first comprehensive drafts for a Civilian Convention that would 

lie at the basis of the ICRC’s future plans. While extensively discussed,  Ferrière’s text initially 81

failed to cause a major breakthrough. For unclear reasons, the Committee suddenly stopped its 

drafting work in 1931, to the regret of some ICRC officials.  It is difficult to explain this sudden 82

shift in interest, but it seems to have been caused by three important factors: one, a lack of 

conviction that states would ever accept such a treaty; two, the ICRC’s larger indifference 

towards this matter; and three, its continuing obsession with the threat of air-gas bombardment 

for civilian populations at large (see last chapter).  

 Possibly as a result of these different factors, combined with the late gathering of the next 

Red Cross Conference in 1934, the ICRC did little to create new plans for civilian protection in 

wartime, despite this period’s witnessing of rising threats to civil liberties. While overlooking the 

Monaco Draft’s plans for human rights in wartime (see last chapter), the ICRC’s Special 

Committee, which met just before the delegates would gather in Tokyo, started re-discussing its 

old plans for a Civilian Convention, which led to some controversy among its members. Whereas 

the influential Huber and Des Gouttes wished to create a limited treaty for enemy aliens in 

 Documentation Diplomatic Conference, 1929, no. CR-119-2, ACICR.78
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belligerent territory, by noting that the Hague Regulations already provided some protection for 

those in occupied territory, Ferrière and others preferred a more ambitious scope. Rather than a 

limited treaty, they sought to draft a Convention applicable to belligerent and occupied territory, 

with a few stricter limitations against certain forms of arbitrary treatment.   83

 The Special Committee’s final suggestion, based upon drafts of Ferrière, Des Gouttes, 

and the ILA – the Monaco Project was not specifically mentioned – made a few critical 

adjustments, by banning hostage killings, for instance, but its text still featured many 

loopholes.  This draft, which would become known as the Tokyo Draft, largely focused its 84

attention upon the protection of enemy aliens in belligerent territory. Based upon Ferrière’s older 

plan, the Committee’s draft continued to apply to enemy civilians only,  leaving many other, 85

important categories of civilians excluded. The rising number of political prisoners in Italy, Nazi 

Germany, and the Soviet Union did little to change this, as they were excluded from this draft.  86

In other words, if this Tokyo Draft had been ever applied faithfully during WWII, it would not 

have protected numerous civilians, such as German Communists (as the state’s own nationals), 

Italian Jews (co-belligerent nationals), Poles (denationalized persons), or Polish Jews (stateless 

individuals).  

 The Tokyo Draft was never been signed or ratified by any belligerent. While positively 

received by the United States and even revisionist powers like Nazi Germany,  the combined 87

ICRC-Swiss plan to hold a diplomatic conference in 1937 was opposed by France and Great 

Britain.  For them, this new Tokyo Draft was in many ways insufficient, arguing that its 88
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diplomatic success was also highly unlikely due to the ongoing international tensions as a result 

of the Spanish Civil War and other international events.  In early 1937, when the French 89

government had officially rejected the Swiss-ICRC plan, and when skepticism towards the laws 

of war as a discipline was growing due to its recent violations in Ethiopia, Asia, and Spain, the 

Swiss government decided to temporarily postpone its plan for a diplomatic conference.  90

Following the London Conference, attempts to revive this diplomatic process led to nothing, 

causing the early death of the Tokyo Draft as a future source of protection for civilians in 

wartime.  

 How might we explain these three interwar failures – in 1923, 1931, and 1937 – to draft 

and ratify a Civilian Convention? Two answers have been offered for this question. The first of 

these is that the outbreak of war in Europe led to the Tokyo Draft’s death, while the second 

claims that ‘states’ (no specific names are usually mentioned) lacked interest and should 

therefore be held responsible for the interwar failures. Neither explanation is entirely satisfactory, 

however. By the late 1930s, with the breakdown of the international system, the plan to create a 

Civilian Convention was doomed to failure. Its most promising drafts had been rejected by the 

French already long before, and, contrary to its own later statements, the Swiss were not entirely 

free of blame in this regard. Although it was one of the few voices during the interwar period to 

demand a Civilian Convention, the ICRC did surprisingly little to spark interest for its ideas and 

usually acted with extreme hesitation. The ICRC decided at the most decisive moments to 

prioritize some of its other plans: whereas in the interwar period individual rights in peacetime 

were largely trumped by minority rights,  the protection of enemy civilians in wartime came to 91

be overshadowed by the ICRC’s concerns with regard to regulating particularly military 

imprisonment and air bombing.  

 The Tokyo Draft, which was discussed within the ICRC as a possible means to condemn 

the Nazis anti-Semitic persecutions,  could have been lifted out of its obscurity by the Allies or 92
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Axis powers during WWII, but they paid heed to it. Publicly condemning Nazi occupational 

measures like hostage killing as ‘savage’, the Allies hardly invoked it, nor did they demand its 

signing or revision after the war had come to an end.  It is telling that Allied postwar planning 93

mostly neglected the ICRC and the revision of the Hague and Geneva Conventions, in part due 

to their troubling relationship with these rules. The Soviets, for instance, brutally occupied parts 

of Eastern Europe; and the British and Americans also did not apply them to the zones they held 

occupied in Germany and Japan after the end of hostilities. Therefore, it can be hardly considered 

surprising that none of these major Allied powers responded enthusiastically when the ICRC 

restarted its prewar drafting process to revise the Tokyo Draft.  

2.2 Revising the Tokyo Draft  

From 1944 onwards, with its start of the law’s revision process, the ICRC’s Legal Division began 

discussing a circular and reports that would have to set out its initial plans for the future Geneva 

Conventions. While unsure whether to support a Civilian Convention or not,  the Legal Division 94

wished to gain larger protections for certain civilians and appointed Meylan as its special 

rapporteur for this question. Reflecting upon the ICRC’s wartime experiences, his co-edited 

report for the upcoming Red Cross Conference in 1946 reflected his organization’s much larger 

interest in the question of civilians than it had prior to the war. Unlike then, the ICRC now 

strongly endorsed the Tokyo Draft, endorsing plans to broaden its scope and strengthen the 

provisions which regulated occupied territory. An important cause for this shift was a much 

larger alteration in legal-moral attitude as a result of the Allied wartime declarations condemning 

 During the war, Jewish organizations tried to use the Tokyo Draft as a means to put pressure on Nazi Germany, 93

but the ICRC was often reluctant to endorse their proposals. See Dominique-Debora Junod, The Imperiled Red 
Cross and the Palestine-Eretz-Yisrael Conflict 1945-1952: The Influence of Institutional Concerns on a 
Humanitarian Operation (New York: Kegan Paul International, 1996), 51-54; and Arieh Ben Tov, Facing the 
Holocaust in Budapest: The International Committee of the Red Cross and the Jews in Hungary, 1943-1945 
(Geneva: Henry Dunant Institute, 1988).
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the use of a variety of counterinsurgency measures, such as hostage taking, which would later 

come back at them as an Arendt-ian boomerang.  95

 Moreover, and challenging parts of the literature claiming that human rights and the 

Geneva Conventions had remained fundamentally distinct, the ICRC’s report clearly revealed a 

strong connection between the two.  Inspired by the UN’s adoption of human rights principles 96

(the Monaco Draft’s human rights notions played no role), the ICRC’s drafters addressed the 

problems of statelessness and demanded, in line with its wartime circular condemning hostage 

taking by means of human rights principles,  a complete prohibition of this measure.  97 98

Moreover, while leaving open the question of whether to have a separate, amalgamated, or 

reduced Civilian Convention, the ICRC’s Legal Division demanded that any future treaty should 

be based upon the principle of recognizing human rights in times of war.   99

 Signaling a major shift in legal-moral understandings with respect belligerent occupation 

as compared to the interwar period, the Red Cross experts who gathered in mid-1946 widely 

condemned the use of now considered ‘inhumane’ counterinsurgency measures. In addition to 

this, they demanded much stronger protections for civilians. Together with a former political 

prisoner from Yugoslavia, Castberg argued that such protections ought to be based upon the 

UN’s agenda of human rights. Basically, they believed it was essential to fundamentally revise 

the prewar Tokyo Draft, as it featured elements sanctioning political imprisonment as well as 

nationality-based discriminatory principles. Castberg, furthermore, called for the banning of all 

forms of arbitrary treatment, especially torture and collective penalties.  Moreover, the 100
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influential Belgian law professor Maurice Bourquin, who was based in Geneva, presented a 

major revision of the Tokyo Draft that would lie at the basis of all future drafts.  101

 Discussing these proposals, the Second Commission widely approved of stricter 

limitations upon the occupier’s arbitrary powers. It even adopted a proposal to cover political 

prisoners, which was ultimately rejected by the plenary. This rejection was most likely due to 

fears about undermining the sovereignty of their states and a desire to keep this issue in the 

hands of the recognized government, as we saw previously.  By excluding the question of 102

political prisoners, the Red Cross experts endorsed a more limited human rights agenda than 

what others had hoped for. This outcome led to frustration on the part of of the WJC’s observer 

Riegner, who called it ‘absolutely unsatisfactory.’ The present drafts, he argued, dealt 

insufficiently with the questions of statelessness and human rights protections more generally: he 

felt that the future treaty’s structure and scope were left too vague as well.   103

 Despite these disappointments, the ICRC felt very much strengthened by the outcome of 

this Red Cross Conference. In the following months, the Legal Division began to discuss plans 

for the future Civilian Convention by endorsing a revised Tokyo Draft with certain human rights 

protections. Indeed, in his extraordinary but forgotten brochure, entitled La défense de la 

personne humaine dans le droit future (1947),  Pictet acknowledged that the main objective 104

behind these designs was to safeguard ‘le respect de la personne humaine [et] les droits essentiels 

de l’homme et sa dignité.’  Again, this element not only problematizes the still-dominant view 105

within the present literature relativizing the importance of the ‘human rights revolutions’ for the 

ICRC’s quickly evolving drafting position in the late 1940s. Also, it endorses Duranti’s recent 
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remarks stressing the multiplicity of contemporary human rights, with its various interdependent 

and competitive qualities.  106

 Indeed, it is essential to recognize that the ICRC embraced a distinct understanding of 

human rights. Yet in his brochure, Pictet admitted that they would endorse only a limited Civilian 

Convention for ‘enemy civilians’.  The decision to endorse merely a partially widened version 107

of the Tokyo Draft’s scope had previously caused major controversy within the ICRC’s Legal 

Division. As a response to the Nazi terror against German Jews and Communists, some of its 

members, especially Professor Beck and Pictet (who had also taken part in the wartime debate 

whether or not to file a public appeal against the Shoah), questioned the Tokyo Draft’s exclusion 

of political prisoners and the state’s own nationals. Unlike others, they believed that the future 

Civilian Convention should be more ambitious in scope. Disillusioned by his wartime 

experiences, the conservative Huber, by contrast, argued that covering the state’s own nationals 

would be ineffective since ‘reciprocity was [not] granted.’  While publicly admitting the 108

importance of protecting human rights in wartime at the plenary meeting,  he, like Pilloud, 109

argued that such matters should be left to the UN Human Rights Commission,  rather than the 110

Civilian Convention.  In addition to these criticisms, signaling fear of Anglo-American 111

opposition, Meylan added that to cover the state’s own nationals might lead to a rejection of the 

Convention, thereby bringing down ‘all [of its] remaining provisions’.   112

 Concurring with these views, the Legal Division finally rejected Beck’s proposal, 

suggesting a distinct and non-UN-edited Civilian Convention with a limited scope that would 
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apply to ‘enemy civilians’ only.  By adopting this selective approach to human rights, thus 113

protecting the states’ sovereignty in various ways, the Legal Division hoped to gain widespread 

support from the Great Powers for its draft for the future Civilian Convention.  It meant, 114

however, breaking a potential drafting link with the work of the UN Human Rights Commission 

and its efforts to protect human rights more broadly. Despite these limitations, the Legal Division 

still expanded its original plans’ scope by covering the previously neglected category of stateless 

persons, and it prohibited many (though not all) of the occupier’s most arbitrary 

counterinsurgency measures now deemed ‘inhumane’, the most prominent of which being the 

banning of hostage taking.   115

 The most radical shift, meanwhile, had been taken on the part of the French 

Interdepartmental Committee. Unlike its prewar predecessor, which had basically rejected the 

Tokyo Draft, this committee, representing the new Gaullist provisional French government, 

embraced this text almost completely.  This critical shift in French legal attitudes with respect 116

to the Civilian Convention can be explained by a few factors, including the experience of total 

defeat and brutal counterinsurgency as an occupied country. More importantly, the Inter 

Departmental Committee’s proceedings were initially dominated by former deportees, hostages, 

and political prisoners, all of whom wished to see stronger human rights protections for civilians 

in occupied territory. In November 1946, after the ICRC had endorsed a separate treaty for 

civilians and interventions made by Lamarle and others,  the Committee agreed to draft a 117

separate treaty for civilians alone.  This treaty, it argued, was to be based upon, among other 118

things, the Tokyo Draft, principles derived from the French Nuremberg indictment – another 
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example of the frequent overlap between criminal law and humanitarian law – as well as a 

human rights report which had been written by René Cassin, the French representative at the UN 

Human Rights Commission.   119

 Using it as a model, the French Interdepartmental Commission discussed the Tokyo Draft 

article for article and made two important suggestions to further improve its provisions. In the 

first place, it significantly widened the text’s originally limited scope by widening it for virtually 

all civilians in occupied territory. Also, it strengthened its protections against the occupier’s 

arbitrary counterinsurgency measures. Contrary to the ICRC, the French adopted a mixed 

approach to this issue of guaranteed treatment: on the one hand, they wished to ban deportations 

and the collective destruction of entire villages, as a response to the massacre at Oradour-sur-

Glane in 1944. Under influence of military officials, they expressed reluctance, however, to 

completely ban the use of reprisals, as they considered it a vital means to ‘retaliate’ against 

structural violators of the law.  By doing so, they (initially) left a loophole as part of a broader 120

human rights agenda demanding invaluable rights for a whole group of different detainees in 

wartime.   121

 Secondly, drawing inspiration from Cassin’s role in UN efforts to promote human rights, 

the Interdepartmental Commission put a heavy stress on the protection of human rights in 

wartime. A few French officials even suggested a preamble for the future Convention, with the 

aim of securing the individual’s human dignity without distinction on the basis of nationality (so 

as to protect stateless persons).  This plan was dropped for mainly diplomatic reasons.  122 123

Signaling a greater overlap between human rights and humanitarian law, the Interdepartmental 
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Committee’s final draft wished to protect ‘la personne humaine’ by measures like racial 

discrimination and torture. This heavily modified Tokyo Draft featuring references to human 

rights would have a major impact on the discussions taking place at the upcoming Government 

Expert Conference.  

  Contrary to these French drafters, the American and British governments initially 

expressed little support for a Civilian Convention. In March 1946, while admitting the 

inadequacy of present international law,  the Foreign Office told the ICRC that it wished to 124

postpone the matter until a later date, a position roughly in line with that of the UK government 

in the period prior to WWII.  As occupiers and skeptics of the ICRC, the British saw little use 125

in a treaty placing stricter limitations on occupying. Those demands to adjourn the debate for a 

Civilian Convention caused serious concern on the part of ICRC officials like Pictet, who was 

said to fear that it might lead to continuing the ‘drama’ of neglecting the fate of civilians which 

had existed ‘since 1907.’  As in the case of the British, US military officials wished to prevent 126

accepting strict restrictions or a higher burden for their occupation authorities in Germany and 

Japan,  thus opposing a separate treaty for civilians or occupied territory.  Crucially, however, 127 128

the POW Committee accepted a broader POW Convention with access for civilian internees 

following pressure by Clattenburg, from the State Department, who preferred a separate 

Convention due to European allies’ support for it. At the same time, he wished to exclude 
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persons with a dual nationality such as Japanese-Americans, since this matter was ‘our business 

and [should] not come within the [POW] Convention.’  129

 The four major drafting parties came to Geneva in April 1947 to discuss plans for a 

Civilian Convention. During this meeting, which was attended by Suzanne Ferrière (she 

participated in the Civilian Committee) and opened with Huber’s speech in which he claimed 

that this Committee’s main purpose was to find protections for ‘la personne humaine, son 

intégrité physique et sa dignité personnelle,’  the delegates experienced a number of serious 130

clashes between their European colleagues, on the one hand, supporting greater civilian 

protections in occupied territory, and their Anglo-American ones, on the other hand, seeking to 

protect their security interests as occupiers in Germany. The poorly prepared, if not very 

restrictive, UK delegation regularly came into confrontation with its Western European allies 

about the future scope of this Convention. The main topics of this debate concerned the treaty’s 

scope and those of its provisions regulating the civilian’s treatment against brutal 

counterinsurgency measures.  

 With regard to the treaty’s scope, it remained uncertain what form it would take (reduced, 

amalgamated, etc.) and who should fall under it. The Committee’s vice-president, Bourquin 

wished to create a mutually exclusive definition-regime for civilians and prisoners of war, but 

this proposal failed to receive support as the Second Committee could not agree upon its own 

draft’s scope (see next chapter).  The former French political prisoner Bourdet further wished 131

to ban both political persecution and political imprisonment,  though this suggestion led to 132

bipartisan opposition from the ICRC and its Anglo-American partners.  As a consequence of 133
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these divisions, the Third Committee failed to resolve the question of how to arrange the Civilian 

Convention’s precise scope.  134

 The Committee experienced similar trouble when attempting to define the occupier’s 

rights and their limitations over its subjects. Whereas the Commonwealth and US delegates tried 

to protect these by creating certain loopholes in the draft, for example by demanding the 

permissibility of certain ‘evacuations’ on the basis of race (e.g. Japanese-Americans), the French-

ICRC coalition fiercely opposed such ideas.  In their eyes, measures like these would leave the 135

door open for arbitrary treatment. Instead, based upon their own instructions, they suggested 

prohibiting all kinds of measures ‘violating the rights of the individual.’ 

 Due to these continental efforts, the Government Expert Conference, which ended its 

plenary meeting with great applause after the president had talked warmly about the need for 

peace and to protect ‘les droits de l’homme,’  accepted a whole range of strict prohibitions 136

against arbitrary measures, from hostage taking to collective penalties, to Lamarle’s surprise.  137

Apart from the Europeans’ voting majority, the ICRC’s decision to no longer prioritize issues 

other than the Civilian Convention, as had been done before the war, played a critical part in this 

move. Critically, the US delegation took a fairly flexible position on the Civilian Convention as 

it realized that it could no longer resist the legal-normative shift which had taken place since 

1945 favoring stricter regulation of the occupier’s powers.  Combined with the increasing force 138

of individual rights, these factors together laid the groundwork for the French-ICRC success in 

obtaining an ambitious Civilian Convention’s draft, although many delegates expressed 

sympathy for a plan to amalgamate the four treaties into one large Convention. The text related 
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to civilian protection nonetheless contained several serious loopholes, and the French and the 

ICRC feared for its future in the event of continuing Anglo-American (and Soviet) opposition.   139

2.3 Human Rights at Stockholm  

From mid-1947 onwards, the ICRC’s Legal Division began to focus on creating its first 

comprehensive drafts for a separate Civilian Convention. The officials most directly involved in 

this effort appear to have been a select group of experts, including Jean Duchosal, Huber, Maier, 

Meylan,  Beck, Pilloud, and Pictet.  Acting as their supervisor, Pictet indicated a significant 140 141

interest in the work of the UN Human Rights Commission, which again shows the broader 

international context in which these discussions took place.  He read the Commission’s reports 142

that were sent by the ICRC’s representative in New York and even attended as an observer its 

meetings in Geneva, in December 1947.  The effects of this increasing Legal Division interest 143

in human rights at the UN, combined with the ICRC’s endorsement of the human rights-

influenced French draft, can be illustrated by its first drafts for the future Conventions. These 

texts guaranteed humane treatment ‘in all circumstances’ and intangible habeas corpus rights for 

every person held in detention, including those excluded from the POW Convention.  Unlike 144

previously, the ICRC now banned collective penalties based upon human rights principles. It 
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remained unsure, however, whether it should fully ban the death penalty and specifically mention 

stateless persons (even though they were supposed to fall under this Convention).   145

  The ICRC’s Legal Division nonetheless continued to be divided over whether it should 

legally cover (the states’ own) political prisoners, especially those without ‘all the rights of a 

citizen.’ This clearly referred to the fate of German Jews who had lost their civil rights as a result 

of the Nuremberg Laws. Despite opposition, the Legal Division wished to exclude these persons 

from its future draft.  In a public speech, Huber said that the ICRC believed, as a result of its 146

recent wartime experience, that it could only act successfully when ‘reciprocity was granted,’ 

which was not the case with ‘nationals of persecuting states.’  For this reason, combined with 147

fears of possible state opposition, the Legal Division preferred to work on the basis of reciprocity 

while respecting state sovereignty.  By doing so, it based the treaty’s foundations on the 148

principle of state sovereignty and outsourced the question of human rights in wartime to the UN 

Human Rights Commission, despite its reluctance with codifying this particular issue.  

 In other words, while ‘saluting’ the UN’s efforts to promote human rights,  the ICRC 149

wished to have its own Convention, suggesting a distinct treaty for enemy civilians alone. Pictet 

continued to defend this view by demanding that matters considered ‘foreign’ to it should be 

ignored completely.  When the ICRC began to prepare a public document concerning its 150

relation to the UN’s efforts with regard to promoting human rights, Pictet was warned by his 

colleague Georges Dunand to separate those two matters. In particular, he feared that connecting 

the two might give the UN a pretext to take over their leading role in the revision process of the 
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Conventions.  More broadly, within the ICRC, there existed a reluctance to invite the UN to its 151

meetings out of concern it might decide to try to take over their leading drafting role.  It is 152

remarkable how the contemporary ‘human rights revolutions’, as a rallying cry, were first 

embraced and appropriated by the ICRC, but finally lost their appeal as a result of ideas of legal 

exceptionalism and fears of undermining its own drafting work.  

 Apart from concern about competition from the UN, the ICRC also faced reluctance from 

most Great Powers, considering even the option organizing a second Government Expert 

Conference to appease Soviet and Anglo-American resistance. In January 1948, following his 

return from a mission in Latin America, Dunand warned the Legal Division that few 

governments in the region supported its proposals for the Civilian Convention. In addition to 

this, there existed some support for creating one large Convention, rather than a separate Civilian 

one. Pilloud feared, moreover, that a rejection of the ICRC’s plans might potentially undermine 

the already existing 1929 Conventions. Acting far less reluctantly than Pilloud, Pictet, feeling 

that now was the time to gain progress ‘dans le domain du droit humanitaire,’ opposed all the 

alternative plans, such as a minimal Convention, which left open the option of creating fallbacks 

options in case of severe (Anglo-American) opposition. Supported by Huber, Pictet’s critical 

intervention led to a rejection of publicly discussing fallback options, thereby saving the ICRC’s 

original draft for a separate Civilian Convention, even though it appeared to have drafted a secret 

resolution for a minimal version in case of the original draft’s rejection by the Anglo-

Americans.   153

 As we have seen previously, the ICRC received critical feedback upon its proposals from 

the WJC on various grounds. With respect to the Civilian Convention, the Jewish organization 
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preferred a text based more strictly on human rights as such that would apply to emergencies and 

formerly ignored categories of civilians as well, from political prisoners to persons with a so-

called ‘controversial nationality.’ The latter represented a reference to persons like the German 

Jews, whose status had been put into question during the 1930s.  Moreover, the WJC suggested 154

an extraordinary mechanism adapted from the ICRC’s monitoring provision for the POW 

Convention. This new instrument, it hoped, would allow civilians with a disputed legal status to 

fall under the Civilian Convention, with the aim of creating an overarching safety net for as 

many civilians as possible.   155

 Most crucially, the UK government, following pressure by its former delegation, the 

ICRC, and its French allies,  realized that it could no longer refuse to discuss a Civilian 156

Convention and revised its strategy radically. Rather than blocking the debate, it started thinking 

about how to use it for its own purposes while attenuating its effects for UK interests in the 

context of the Cold War and decolonization. Considering themselves as occupiers first, the 

British wished to keep the law’s scope limited and protect their officials against stricter 

regulations in case of a military confrontation with the Soviet Union.  

 The task of preparing the upcoming UK delegation was given to an Interdepartmental 

Committee under the Home Office’s chairmanship, with two separate working parties: one led by 

the Home Office focusing on enemy aliens in belligerent territory and the other led by the War 

Office studying occupied territory. As they found ‘much to criticize’ in the existing proposals, the 

two working parties began to prepare an alternative, far stricter draft for the Civilian Convention 

than suggested by the ICRC and most other drafting parties. Seeking to obtain greater protections 

for its colonial, military, and intelligence officials while minimizing their legal burden, this text 

featured fewer detailed requirements and opposed a number of bans against arbitrary 

counterinsurgency policies, such as the use of collective penalties.   157

 The WJC also suggested to ban deportations of protected persons, forbid forced labour, allow them to leave the 154

territory in which the conflict occurs, to ban discriminatory food and medical supplying, and to prevent starvation 
more generally. See Memorandum WJC on Geneva Conventions, August 1948, no. 17, Series B69, AJC. 
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 On the other hand, and this marks a critical shift in this drafting process’s history, the 

initial British draft pragmatically accepted a whole range of restrictions as suggested by the 

former Government Expert Conference. For instance, it accepted its suggested prohibition of 

hostage taking and physically violent interrogations, even though it rendered some of these 

restrictions weak by leaving certain loopholes in them, by excluding forms of ‘mental torture’, 

for instance. Desiring to reduce the burden for its administrators in occupied Germany, the text 

also excluded a significant number of categories of civilians, such as stateless persons and 

nationals of a non-party belligerent (e.g. the Soviet Union). While accepting a Civilian 

Convention, the UK government preferred one with a limited scope and strong protections for its 

security and colonial officials against forms of resistance.   158

 Like its British counterpart, the US POW Committee, in which the influence of human 

rights ideas were initially still present, pragmatically accepted large parts of the proposals from 

1947. The Pentagon accepted the suggested ban against hostage taking, for instance.  The POW 159

Committee further agreed to ban counterinsurgency measures varying from torture, collective 

penalties – following the Justice Department’s approval, to even reprisals, which the French 

initially sanctioned.  Unlike the British, the POW Committee initially approved limiting the use 160

of ‘moral torture’, although it expressed fear that this might severely hamper their future 

intelligence’s capabilities.  Moreover, trying to maintain the status quo in criminal law in the 161

occupied territory, it restricted the use of the death penalty by accepting a provision (‘the-law-of-

the-occupied-clause’) that might allow a state to issue a new law which prohibited capital 

punishment right before the outbreak of war, a proposal which it would later deeply regret. When 

in June 1948 Pictet and Ruegger visited Washington to discuss the ICRC’s new drafts for the 

Stockholm Conference, the POW Committee informed them that it had accepted the bulk of 
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them. This critical shift produced great relief among the two ICRC officials, who had expected 

much stronger opposition from Washington and hoped it would lower UK resistance.   162

 After these internal discussions had been concluded, the four major drafting parties and 

the WJC sent, in August 1948, their delegations to Stockholm. For a limited period of time, the 

third sub-committee of the Legal Commission discussed the ICRC’s drafts for the Civilian 

Convention. The following part of this chapter will analyze them through focusing on those 

debates relevant to the treaty’s scope and its provisions regulating the occupier’s 

counterinsurgency measures. We shall see that the third sub-committee experienced a major split 

between the Western European delegations and a minority of Commonwealth and American 

delegations defending the position of occupiers, which meant protecting the safety of security 

and intelligence officials.  

 One of their first major clashes occurred over the question whether the state’s own 

nationals and unlawful combatants could fall under the future Civilian Convention. The human 

rights advocates Castberg and Riegner wished to broaden the treaty’s scope for even armed 

civilians excluded from the POW Convention and for civilian internees in internal conflicts. This 

plan, touching directly upon states’ sovereignty, precipitated major opposition from an 

awkwardly felt coalition of US and ICRC delegates, whose members claimed that protecting 

civilians against their own government belonged to the UN Human Rights Commission, not the 

Civilian Convention.  In a similar fashion, Pilloud, like his American partners, opposed a 163

Danish proposal prohibiting the transfer of the occupier’s own nationals into occupied territory, 

claiming that this overly infringed upon the states’ sovereignty.  164

 The ICRC felt it had to balance, on the one hand, meeting the demands of especially the 

American delegation seeking to protect its Cold War interests, and, on the other hand, supporting 

the Western Europeans in providing human rights to civilians for interstate occupations. As in the 

case of CA3, if it supported far-reaching proposals by Castberg to significantly curtail states’ 
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sovereignty, negotiations might break down. However, if it entirely followed the approach taken 

by its restrictive US partners, the Civilian Convention might remain extremely limited in scope 

and be weak too. The ICRC, therefore, continued to advocate only a selective human rights 

agenda, opposing many forms of arbitrary counterinsurgency measures while limiting its focus to 

a select cohort of enemy civilians.  

 Opposing Pilloud’s view, Castberg argued that the ICRC focused disproportionally on the 

objective of appeasing state demands and safeguarding the occupier’s sovereignty, thereby 

ignoring the fact that the Danish proposal tried to protect enemy civilians against the occupier’s 

arbitrary will, not vice versa. He claimed that this plan aimed to prohibit settlers from taking the 

food supplies and homes of indigenous populations.  One of his Danish allies, also a former 165

political prisoner, criticized the ICRC’s decision to completely ignore the fate of political 

prisoners in both peacetime and interstate war, a criticism that was shared by the WJC.  Due to 166

Castberg’s interventions and because of fairly consistent French support, the Stockholm 

Conference accepted finally plans to prohibit the most arbitrary counterinsurgency measures and 

to create a safety net for armed civilians, even though the French tried to exclude those operating 

in colonial conflicts.  Despite opposition from the New Zealand delegation, the Legal 167

Commission also accepted a Danish proposal which sought to protect political prisoners from 

both non-international and international armed conflicts. This text, however, was finally replaced 

by a much weaker alternative resolution, co-drafted by Cahen, which merely ‘expressed the 

hope’ that the upcoming diplomatic conference would try to protect political persons, without 

seeking to place them under the Geneva Conventions. The French and Canadians expressed 

palpable relief at this turn of events.   168

 The Stockholm Conference had accepted a whole range of prohibitions against arbitrary 

treatment, including the US delegation’s suggestion – later strongly regretted – of including ‘the-
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law-of-the-occupied-clause’.  Emboldened by these breakthroughs, French delegate Cahen 169

spoke of a ‘moral revolution’ and, influenced by a former French plan for a preamble, drafted 

together with Castberg a similar instrument for the Civilian Convention. Clearly influenced by 

the work of the UN Human Rights Commission, the document they formulated sought to protect 

human rights ‘at any time and in all places,’ which led to some opposition from Pilloud.  The 170

draft included, furthermore, individual protections against violence to life, hostage taking, 

torture, and summary executions, thereby embracing a pragmatic, if not selective, human rights 

agenda by keeping the death penalty in place, for instance.  The preamble’s acceptance 171

nonetheless generated euphoria within the French delegation, demanding as it did the protection 

of human rights in times of foreign occupation, though not necessarily in colonial wars.  

 Regardless of its skepticism with respect to human rights as a drafting principle for the 

Convention and those plans covering the state’s own nationals, the ICRC’s strategy to obtain a 

robust Civilian Convention had paid off. The Stockholm Conference accepted the final draft, 

which represented the first comprehensive text in history protecting civilians in belligerent, 

occupied, and colonial territory, with overwhelming support. The Stockholm draft, as it became 

known, featured a set of human rights-inspired protections against arbitrary treatment, especially 

those with regard to hostage taking and collective penalties, causing exhilaration among the 

victims of former Nazi occupied rule. Of course, the draft suffered from a few loopholes, like 

sanctioning deportations within occupied territory, but these remained relatively small in size and 

number compared to those of its predecessor, the Tokyo Draft.  

 On the whole, this outcome represented a major success for France and, to a lesser extent, 

the ICRC as well. The absence of a restrictive British delegation, combined with the flexible 
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attitude of the present American one, made it possible for Western Europeans to push for ever 

more far-reaching proposals protecting human rights in wartime. The ICRC’s bargain to 

safeguard the states’ sovereignty in exchange for robust protections for enemy civilians 

circumvented severe opposition from states. This element, combined with the organization’s 

support for many (though not all) Western European proposals, brought about a voting majority 

generating stricter limitations upon the occupier’s powers. Still, in the following months the 

conference’s outcome would be seriously put to the test by especially the British government, 

which had lacked an official representation at this meeting.  

 Not surprisingly, the British government responded critically to the conference’s 

outcome. Influenced by its anxieties as a result of the East-West tensions and wars of 

decolonization, the dominant War Office wished to protect its overstretched armed forces by 

demanding a lower logistical-financial burden as well. In light of this, it suggested the exclusion 

of certain civilians, from neutrals to states’ own nationals, arguing that stateless persons also 

could not be specifically covered. Whitehall adopted these suggestions anticipating that it would 

have to accept greater legal responsibility in the context of the ongoing refugee crises in Europe 

especially. While not against the idea of protecting stateless persons, British civilian officials 

wished to have no specific reference, fearing it might directly affect their current (and strict) 

immigration policies. 

 The War Office further opposed any ‘obligations on independent government in respect 

of their own populations.’  While admitting the importance of rights for civilians against their 172

own government, the department felt that this matter should be dealt with by the UN, rather than 

the Civilian Convention, even though the British were here too blocking efforts to apply human 

rights to either Northern Ireland or the British colonies. More generally, while less strict on this 

issue than the Home Office, as we saw previously, the War Office preferred to prevent 

international law from being directly applied to its colonies, for instance by opposing the draft’s 

‘impracticable’ ban on racial discrimination.  Nor did it appreciate the former French-173

Norwegian efforts at Stockholm to draw a connection between human rights and the Civilian 
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Convention, so as to weave a ‘safety net.’ Striving to separate these issues from each other, one 

War Office-official argued that ‘it will need all our skills […] to prevent overlap with the 

“Human Rights” proposals.’  This official, like the rest of the War Office as well as MI-5, 174

opposed the draft’s preamble as it was believed to cast a ‘blanket’ over the two Conventions to 

safeguard the ‘principles of human rights in peace as well as in war.’   175

 Considering themselves occupiers first in case of a confrontation with the Soviet Union, 

British intelligence and security officials felt most strongly about the existing draft’s implications 

for their ongoing or future counter-insurgency operations. In relation to this point, MI-5 felt that 

the preamble’s scope, by including ‘mental torture’, was ‘far too wide [and] totally 

unacceptable.’ For interrogations, it argued, it was essential to use techniques that may be 

considered ‘mental torture’, which the preamble it felt was prohibiting.  The War Office, in a 176

similar fashion, objected to some (though not all) parts of the draft banning forms of arbitrary 

treatment, like torture. For instance, to defend its occupying forces against future resistance 

movements, the War Office wished to maintain the right to take hostages among civilian 

populations, even though this suggestion was finally opposed by the Interdepartmental 

Committee as a whole.   177

 Moreover, the War Office, in connection with the Foreign Office, argued that the Civilian 

Convention should allow for the death penalty and derogations, a principle which might be easily 

‘stretched beyond reasonable limits by an unscrupulous Power.’ In their advice to the Cabinet, 

they clarified that special circumstances may arise in which it would be impossible to carry out 

the treaty’s requirements, even though they knew that this might cause severe opposition at the 

upcoming diplomatic conference. During a special meeting, in March 1949, Attlee’s Cabinet 

generally agreed with this proposal, but also recognized that it might be ‘difficult to hold this 

position since it would be said that, by permitting derogations, [states] were opening the door to 
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breaches of the Convention.’  Indeed, the British delegation would soon discover that it would 178

be nearly impossible to defend many of these proposals in the face of persistent opposition from 

its French, Soviet, and ICRC colleagues.  

 While less restrictive than its British counterpart, the US POW Committee hardened its 

views too. With respect to the Civilian Convention, it regretted its former suggestion to 

effectively restrict the death penalty.  Its main concern, however, lay with minimizing the 179

burden for its armed forces in the context of the future occupations it might have to administer, 

in light of the ongoing East-West tensions. The Americans, too, sought a reduced burden for their 

armed forces and likewise questioned the inclusion of neutrals and allied nationals under the 

existing draft. Furthermore, it wished to place unlawful combatants mostly outside of the 

Civilian Convention (see next chapter). With respect to the preamble, the POW Committee 

initially accepted a reference to human rights, but later removed it as part of its larger objective 

to prevent certain persons (e.g. Communist spies) from being covered by this treaty.   180

 Regardless of these restrictions, the POW Committee discussed only briefly some of the 

issues highlighted by the British. Finally, it instructed its delegation to accept and defend the 

bulk of the Stockholm draft. The instructions noted that a strong opposition to this text might be 

embarrassing for the State Department as it might cause a major split within the Western bloc.  181

Largely agreeing with the British, the Americans understood much better than they did that it 

was better to attenuate the Stockholm draft rather than to challenge it. The Canadian delegation, 

too, was instructed to take a strict approach by excluding political prisoners and questioning the 

preamble’s reference to human rights.  182

 Thus, while the major Commonwealth nations wished to have a minimal preamble, or no 

preamble at all, the French government considered it ‘an integral part’ of its plans with respect to 
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the Civilian Convention. Compared with the strict British ones, the loose French instructions 

demanded the Stockholm draft’s acceptance and considered its preamble an essential means for 

creating a ‘backup’ for partisans and civilians. Providing them with critical protections against 

inhumane treatment, this Convention, it said, drew its strength from the UDHR. Indeed, the 

French – unlike for instance the British – saw a direct link between human rights and 

humanitarian law. On the other hand, they wished to exclude the Indochina War from its scope 

and reach a common understanding on these issues with the other Great Powers, including the 

Soviet Union. With respect to them, the French were willing to go as far as to offer the option of 

reconsidering the treaty ‘as a whole,’ as long as the new text would be based upon principles 

derived from the UDHR and Genocide Convention.  The French willingness to compromise in 183

exchange for Soviet participation contrasts starkly with the Anglo-American lack of interest in it.  

  As we saw previously, the ICRC’s role as a leading drafting party was gradually 

decreasing during this final stage, which was dominated by states. Apart from advocating the 

Stockholm draft, the organization suggested broadening the treaty’s scope by reinserting so-

called ‘forgotten’ categories of civilians. In this regard, it thought specifically of neutrals, allied 

nationals, and especially stateless persons whose status remained largely unregulated until the 

signing of the Refugee Convention, in 1951.  While admitting the relevance of human rights 184

law, the ICRC’s draft no longer featured a textual reference to human rights, ignoring the 

Stockholm resolution on political prisoners as well. The text’s main objective was to create a 

distinctive ICRC-guarded Civilian Convention, with limited enough scope to obtain support from 

the Great Powers by protecting the core of their sovereignty.  

2.4 Victory and Defeat 

The diplomatic debate with respect to the revision of the Civilian Convention took place within 

the Third Committee, which was chaired by the French-Jewish president Cahen and the vice-

chairman Nissim Mevorah, a Bulgarian-Jewish delegate. The last part of this chapter will focus 
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upon the Committee’s discussions relating to the treaty’s scope, that is: the preamble and 

protected persons, as well as the discussion as to the treaty’s future protections against 

counterinsurgency measures. Since the Committee referred the question of the treaty’s scope to a 

special drafting committee, the focus will be first laid on those debates concerning treatment, 

which led to a surprisingly quick victory for the ICRC and French delegations.  

 During the first reading, while experiencing delays, the Committee accepted fairly 

quickly a whole range of prohibitions against arbitrary counterinsurgency measures, from 

reprisals against persons to collective penalties. Contrasting with the interwar difficulties to 

codify this matter, the suggested ban on hostage taking failed to spark any debate at all, leading 

to its acceptance at the first reading.  Whereas the Americans had already given up on this 185

point, the British finally did as well once they realized the overwhelming resistance they would 

be facing.  Equally important, to the surprise of the ICRC as well as the French, the Soviets 186

supported the Stockholm draft and often collaborated with the Western powers, even at times 

with their British and American adversaries. In principle, the Soviets accepted limitations upon 

hostage taking – following Stalin’s wartime condemnation of this measure, reprisals, collective 

penalties, and racial discrimination, bringing their views closely in line with those of the French 

and particularly the ICRC. At a later stage, Pilloud would admit privately that he ‘hardly dared to 

think what would have become of the Civilian Convention without the presence of [the Soviet] 

delegation.’  187

 An issue related to arbitrary treatment which caused a great deal more controversy was 

that of banning deportations. Working together, the American and British delegations, in line 

with their instructions to obtain certain derogations, demanded exceptions in case of ‘imperative 

military reasons’ to the rule of prohibiting deportations. By contrast, Pilloud strongly opposed 

these Anglo-American suggestions, considering them symptomatic of a larger tendency on their 

part to reduce the law’s ‘mandatory nature’ in favor of military necessity.  The Soviets opposed 188
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it too, but suggested in turn to delete the words ‘against their will,’ with the aim of sanctioning 

the forced return of anti-Soviet displaced persons unwilling to go back to the Soviet Union.  189

Rejecting all these proposals, the conference finally agreed to ban forcible deportations from and 

into occupied territory as had been first suggested by the Danes at Stockholm.   190

 The most controversial discussion with regard to arbitrary counterinsurgency measures 

centered around the right to life and the extent to which that right applied in wartime. The 

question of the death penalty, mentioned in Article 59 of the Stockholm draft, first came up for 

debate in the relevant drafting committee. Here, the discussion concentred on three key issues: 

the list of offenses to be punished by the death penalty, the definitions for these terms, and the 

‘the-law-of-the-occupied-clause’, which prohibited the death penalty if the laws of the occupied 

country before the outbreak of hostilities did so. While having completely reversed their view on 

the latter point, the Americans, as did the British, feared that the clause would make it impossible 

for occupiers to effectively control insurgent occupied territories in case of a future conflict with 

the Soviet Union. In various reports, US officials wrote concernedly that many states had 

recently prohibited the death penalty, making it increasingly difficult to uphold the principle if 

that provision were to be accepted. Equally, they feared that occupied states would quickly enact 

legislation banning the death penalty before being invaded, destroying the deterrent of the death 

penalty as such. 

 The British-American proposal to maintain the death penalty for so-called saboteurs and 

spies failed to gain support from the Drafting Committee, with the French playing no official role 

in this particular body. Influenced by Stalin’s abolishing of the death penalty, the Soviets, with 

support from the Scandinavians, strongly opposed their plan. When the Committee accepted a 

Dutch proposal for a permissive list of offenses for the death penalty, the Soviet delegation ‘hotly 

disputed’ it.  Even the Foreign Office in London expressed its doubts.  While admitting the 191 192

proposal’s usefulness from a strictly military perspective, it felt that the list’s terms were 
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extremely vulnerable to ‘a very subjective interpretation.’ Pushing back against the War Office’s 

wishes, the Foreign Office feared it might undermine the protection of British nationals in a 

future occupied area. For this reason, it suggested removing some of the list’s elastic phrases and 

taking a less strictly military view on the issue.   193

 When this text was introduced at the Civilian Committee, the Soviets, French, and 

Pilloud felt it to be a ‘bitter disappointment’.  While upsetting the British, Lamarle’s delegation 194

came up with a counterproposal to omit certain offenses from the text and re-insert the deleted 

‘the-law-of-the-occupied-clause’.  The French, inspired by the notion of human rights and their 195

memories of the Nazi occupation, were widely supported. The British reacted frustrated - ‘if a 

vote had been taken it would most certainly have […] been carried.’  To prevent an early 196

defeat, the British, Americans, and Canadians successfully referred the original text back to the 

respective drafting committee. Lobbying hard, the British defeated a fairly popular restrictive 

Soviet proposal as a result of a French abstention to appease its NATO-allies. The British had 

been able to prevent an early defeat during this part of the debate with respect to the death 

penalty.   197

 In mid-July 1949, the Drafting Committee presented, under Anglo-American pressure, a 

revised draft without ‘the-law-of-the-occupied-clause’. The French and the ICRC again reacted 

with intense disappointment. In a secret report, Pilloud later wrote that he felt the British and 

American delegates basically wanted a provision that would make persons who committed the 

‘slightest fault’ lose their basic human rights virtually immediately, and found that many of their 

proposals were essentially endorsing the very same things for which the Nazis’ were being 

punished after the war by the Allied war crimes tribunals.  Most strikingly, an informal 198

bipartisan coalition of Eastern and Western European delegations finally succeeded in pushing 

 Note Foreign Office on Death Penalty, 1 July 1949, no. 4155, FO369, TNA.193

 Minutes of 41e séance de IIIème Commision, 7 July 1949, ICRC Library. For the English translation, see Final 194

Record of the Diplomatic Conference of Geneva of 1949, Vol. II, Section A, p. 766, LOC. 

 Notes of the 56th Meeting UK delegation, 8 July 1949, no. 4157, FO369, TNA.195

 Ibid. 196

 Ibid. 197

 Conference Diplomatique. Rapport Spécial Etabli par Pilloud, 16 September 1949, no. CR-254-1, ACICR. 198
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through a former French text containing ‘the-law-of-the-occupied-clause’, a shocking result for 

the Anglo-Americans. Surprised and dismayed, Harrison called it the ‘first important point we 

have lost.’  Craigie even threatened not to sign the Civilian Convention if the plenary would 199

finally approve this outcome. 

 In London, a decision was taken to instruct Craigie’s delegation to continue fighting this 

draft in exchange for some minimal compromises.  Working hand in hand, Harrison and 200

Craigie tried to convince their allies from Western Europe to drop their version of the ‘the law-

of-the-occupied-clause’. Craigie adduced ‘all possible arguments,’ including threats not to sign 

the Civilian Convention, but they were not moved. In his view, ignoring the role of human rights, 

the French had an overly ‘deep recollection of bitterness and resistance engendered by use of 

death penalty’ and therefore determined to ‘restrict this authorization in every way possible.’  201

The French, acting together with the Soviets and the Swiss (most likely influenced by the ICRC), 

succeeded in persuading the final plenary meeting to vote for their text. The British and 

Americans were shocked, and threatened again to make a reservation or even reject signing the 

Convention at the end.  

  The chapter’s last section addresses those debates with respect to the Civilian 

Convention’s precise scope, i.e. the preamble and the definition for protected persons. With 

regard to the former,  the Commonwealth delegations desired either no preamble or a very 202

limited one lacking substantive elements.  The Americans, together with the Nationalist 203

Chinese, sought a short declaratory preamble with a reference to human rights (the latter was 

 Cable Harrison for State Department, 4 August 1949, no. 5, RG 43 - 40, NARA.199

 Letter Roseway to Gardner, 25 July 1949, no. 4158, FO369, TNA.200

 Cable Craigie for Foreign Office, 5 August 1949, no. 4160, FO369, TNA. 201

 The analysis done here will be limited to the preamble debates which have taken place in the First and Third 202

Committee. 

 Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II, Section A, p. 694-697, LOC. 203
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later dropped).  Calling the preamble an ‘integral part,’ the French continued to use human 204

rights as a rallying cry. While acting as a Monegasque delegate under French control, De La 

Pradelle argued, too, that this instrument should ‘ensure that individual liberties which were 

recognized in peacetime were also respected in time of war,’ a reflection of their larger aim of 

extending UN-notions of human rights to wartime.  The Soviets also demanded a reference to 205

human rights (‘of the greatest importance’),  but went one step further: their suggested 206

preamble even recognized the right to life, a move calculated to counter Cahen’s co-edited 

preamble sanctioning the use of the death penalty. While expressing sympathy, Pilloud – unlike 

the Swiss – felt proposals featuring human rights should leave this part out. Trying to separate its 

own work from that of the UN, the ICRC preferred a substantive preamble with a limited scope 

leaving out certain civilian categories.   207

  As De la Pradelle’s suggestion to create a special committee of experts was rejected – a 

rejection that some would later regret,  the First and Third Committee both established a 208

Working Party of representatives to discuss the preamble’s revision. As had happened in the UN 

Human Rights Commission, the two working parties experienced a heated debate as the Vatican 

delegation suggested a reference to the ‘Divine Origins of Man.’  Supporting this essentially 209

anti-Communist proposal, the UK and US delegations, under pressure from Catholic 

 Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II, Section A, p. 690-694, LOC. It is likely 204

that this decision was taken following discussions with the British. The Americans seemed not to have fully realized 
the potential problem of recognizing human rights while trying to deny access to the Convention for certain persons, 
such as Communist spies. This point further nuances those parts of the literature heralding US contributions to 
developing human rights after 1945. Elizabeth Borgwardt, A New Deal for the World: America’s Vision for Human 
Rights (London: Harvard University Press, 2007).; and Hitchcock, “Human Rights and the Laws of War.” 

 Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II, Section A, p. 620-622, LOC. 205
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Century to the Present, ed. Fabian Klose and Mirjam Thulin (Göttingen: Vandenhoeck & Ruprecht, 2016), 51-70, 
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organizations at home, turned the discussion into a Cold War battleground. The Soviets, 

supported by India and Mexico, strongly opposed the Vatican’s idea.  

 Acting as mediator, the French suggested a compromise formula with a substantive 

preamble referring to both ‘divine authority’ and ‘universal morality’ to appease the Soviets. This 

proposal did not come up for a vote due to lack of sufficient support following De la Pradelle’s 

departure from Geneva. The consequence was that the Third Committee’s Working Party 

discussing the preamble decided in a tight vote to agree to a Soviet co-sponsored proposal 

removing the God-reference completely.  The French had initially supported it out of fear of 210

entirely losing ‘their’ preamble, a decision which raised criticism from Catholic organizations 

and the local pious Genevan press as well.  

 Nonetheless, the entire debate had revealed significant divisions between the delegations, 

which led to increasing support to drop the idea entirely. In the following days, after the debates 

about the Soviet co-sponsored proposal, there occurred ‘dans les couloirs’ discussion whether it 

was better to remove the preamble to prevent these difficult negotiations from affecting other 

drafting debates as well. The Americans tried to put an end to the discussion, which was initially 

rejected for procedural reasons,  while the British reported to London that an increasing 211

number of delegates were in favor of dropping the preamble altogether.  Considering this 212

instrument as a vital element of the future Convention, the French reacted with alarm about these 

new developments.  213

 The Soviets were also hardening their position, rejecting the ICRC’s compromise with a 

God-reference, and willing to support only ‘their’ Ukrainian amendment lacking any mention of 

the law’s so-called divine origins. If defeated, the Soviets claimed that they would oppose the 

preamble itself. As the Ukrainian amendment was rejected,  and because the First Committee 214

 Cable Lamarle Preamble of Civ Convention, 22 June 1949, no. 161, Unions Internationales 1944-1960, LAD.210

 Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II, Section A, p. 779, LOC. 211

 Minutes Meeting UK Delegation, 2 July 1949, no. 4157, FO369, TNA.212

 Cable Lamarle Preamble Civilian Convention, 22 June 1949, no. 161, Unions Internationales 1944-1960, LAD.213

 See Minutes Meeting UK Delegation, 2 July 1949, no. 4157, FO369, TNA; Interim Report UK Delegation Until 214

June 10th 1949, no. 20770, ADM1, TNA; and Interim Report Canadian Delegation, 19 July 1949, no. 619 - B - 40 - 
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had informally supported deleting the preamble, the Soviets angrily joined the camp of skeptics 

opposing the instrument as such.  US-French mediating efforts for a declaratory preamble led 215

to nothing.  The Canadians succeeded in obtaining support from a bipartisan coalition to delete 216

the preamble: disappointing Lamarle, the Soviets also blocked his delegation’s attempt to re-

open the debate at a later stage.  The Coordination Committee’s decision to ask the First 217

Committee to reconsider its preliminary acceptance of a preamble led to the instrument’s death, 

in its infancy.  While the French were disappointed, the Soviets claimed it is a major success in 218

their larger struggle against the Anglo-American delegations.   219

 Nonetheless, and this point is often forgotten in the present literature, Cahen’s co-edited 

preamble may have died as an instrument, but its human rights principles lived on, as they were 

inserted into Common Article 3 by his delegation. Due to this article, the Civilian Convention as 

a whole did not apply to civil and colonial wars, leaving open the question to what extent it could 

protect political prisoners in situations (short) of armed conflict. In May 1949, Cohn had already 

asked Petitpierre whether it was permissible to reintroduce the Stockholm resolution on political 

prisoners for which his country had fought previously.  The Swiss president, acting in line with 220

the ICRC’s view on this issue, responded negatively to his request, arguing that political 

prisoners did not fall under the category of ‘victims of war.’  In reality, the Swiss president 221

feared the reaction of the Great Powers if this issue were to be raised at any stage during these 

diplomatic negotiations.  

 While critical, the individual political prisoner was not the only drafting sacrifice made 

for the Civilian Convention’s genesis. After finishing its work, the relevant drafting committee 
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 Report Soviet-Ukrainian Delegation, no. F. 2, Op. 12cc, Spr. 969, Ark. 60-76, TSDAVO.219

 Letter Von Mayden to Petitpierre on Cohn’s request regarding pol prisoners, no date, no. J2.118#1968/77_bd.2, 220

SFA. 

 Letter to Cohn, 19 May 1949, no. J2.118#1968/77_bd.2, SFA. 221

!128



presented a formula for the Convention’s scope, as defined by its third article, to define who fell 

under the category of ‘protected person.’ Following Anglo-American pressure to prevent a larger 

legal burden amidst refugee crises in Europe and beyond, it had significantly reduced the 

article’s scope by removing the reference to stateless persons, for instance. The loss of this 

particular reference led to fierce criticism from the Austrian jurist Hans Popper, who invoked the 

recent persecutions of stateless Jews. His proposal reinserting this specific reference to stateless 

persons back into the draft was rejected by 14 votes to 6, with more than 13 abstentions (the 

exact voting record is not known). Likewise, Soviet attempts to reinsert categories like non-

signatory nationals, which were widely interpreted as a direct attempt to circumvent the 

Convention’s obligations, failed too.   222

 By having removed these contested categories, from the reference to stateless persons to 

the preamble itself, the delegates were able to accept a legally amorphous Civilian Convention 

with overwhelming support. The newly endorsed treaty had both humane and inhumane 

impulses, protecting some and not others. Its acceptance led immediately to a major applause on 

behalf of Ferrière, who was heralded as the ‘pioneer of the Civilian Convention’ (the significant 

role of his niece was left unmentioned).  The British, Canadians, and Americans, however, felt 223

less enthusiasm for this outcome, expressing frustration about the stricter limitations for 

occupiers as a result of its presumed banning of the death penalty. At this point, they each 

considered making reservations or even not signing the Convention, an option which led to fears 

of Soviet exploitation.  While having achieved a number of victories, including obtaining a 224

limited duration clause to prevent the Convention’s application to occupied Germany, Austria, 
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and Japan,  the Americans and British felt the treaty dealt with occupiers far too harshly, 225

creating concern about their future role in case of a direct military confrontation with the Soviets. 

Their decision whether or not to adopt the Civilian Convention would be dependent upon how it 

treated resistance fighting and air bombing, the same topics that are explored in the next two 

chapters. 

 Other ‘victories’, from the perspective of occupiers, were the lack of a strict ban on reprisals against property, 225

scorched earth policies, blockading, and so on. The US-sponsored plan to have a limited duration clause to limit the 
occupier’s obligations and prevent it from becoming relevant for ongoing US-led occupations would later cause 
serious troubles in the context of long-lasting and transformative occupations, such as the one in Palestine. See 
Nehal Bhuta, “The Antinomies of Transformative Occupation,” European Journal of International Law, Vol. 16 No. 
4 (2005): 721-740.; Adam Roberts, “Transformative Military Occupation: Applying the Laws of War and Human 
Rights,” American Journal of International Law, Vol. 100, No. 3 (2006): 580-622.; and Darcy, Judges, Law and 
War, 96-114.
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3. Regulating Partisan Warfare: Guerrillas, Spies, and ‘Suspects’  

After 1949, when his co-edited Commentary for the POW Convention was published, Pictet 

argued that it had ‘solv[-ed] one of the most difficult questions – that of “partisans”.’  Since then, 1

many have argued similarly that this treaty had significantly expanded its scope for the formerly 

excluded partisans from World War II. Australian legal expert Emily Crawford, for instance, has 

argued that ‘[…] the inclusion of resistance fighters in the Conventions was considered a 

substantial broadening of the category of combatant and brought persons traditionally considered 

francs-tireurs – bandits – within the ambit of Geneva protection.’  Her view resonates with that 2

of other scholars stressing the POW Convention’s wider scope since 1949.   3

 However, when the Additional Protocols were signed in the 1970s, the ICRC – trying to 

explain its recent success in widening the law’s scope to include anti-colonial guerrillas – 

claimed that the drafters in 1949 had failed to properly deal with partisan warfare, a form of 

 Jean Pictet, ed., The Geneva Conventions of 12 August 1949: Commentary (Geneva; ICRC, 1960). Unlike Pictet, 1

the Foreign Office-delegate Gutteridge, and the British government in general, interpreted Article 4 far more strictly, 
arguing that ‘particularly civilians, who, as individuals […] have taken up arms to defend their lives […] were not 
entitled to the protection of the Prisoners of War Convention.’ Joyce Gutteridge, “The Geneva Conventions of 
1949,” British Yearbook of International Law, Vol. 26, No. 294 (1949): 294-326, 313-314. 

 Emily Crawford, The Treatment of Combatants and Insurgents under the Law of Armed Conflict (Oxford: Oxford 2

University Press, 2010), 52-54.

 Examples are: Reema Shah and Sam Kleiner, “Running Out of Options: Expiring Detention Authority and the 3

Viability of Prosecutions in the Military Commissions under Hamdan II,” Yale Law Review, Vol 32, No. 2 (2013): 
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York: Columbia University Press, 2011), 106-132, 114-115; Anicée van Engeland, Civilian or Combatant: A 
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irregular military activity often disconnected from the regular armed forces, as they allegedly 

could not have foreseen the explosive rise of this activity.  These two contrasting views – 4

inclusivity versus exclusivity – now dominate the historiography on this matter. 

 This chapter demonstrates that neither of these two narratives adequately accounts for the 

restrictive stance of both the POW and the Civilian Convention towards partisan warfare.  It 5

critically examines why, how, and under what circumstances the four main drafting parties dealt 

with that matter.  The chapter shows how the Anglo-American drafters sought to exclude several 6

irregulars, from anti-colonial guerrillas to Communist spies, and to legalize their extrajudicial 

policies to deal with these threats to their counterinsurgency designs. On this issue, their views 

were strongly colored by continuing anxieties caused by rising East-West tensions, 

decolonization, and the fears of Communist ‘fifth columns’. Triggering a major struggle with the 

French, the ICRC, and the Soviets, this debate on partisan warfare led eventually to a far more 

ambiguous outcome than is presented in the literature.  

 A remarkable aspect of this outcome is that strong postwar calls to lower the rather high 

POW Convention threshold for partisans mostly failed.  The Convention, admitted Yingling, 7

would not have ‘covered many persons acting as “partisans” during World War II.’  The Soviets, 8

 ‘What the drafters in 1949 could not have foreseen, was the truly enormous tidal wave of guerrilla activity which 4

in the thirty years following 1945 affected countries which had not yet achieved independence. It was not clear at 
that time that ultimately guerrilla warfare would be the method of warfare “par excellence” for liberation 
movements and that the tide of self-determination would propel these movements forward, without giving thought to 
the conditions agreed upon in The Hague in another time and for other circumstances.’ Jean Pictet, ed., Commentary 
on the First Additional Protocols to the Geneva Conventions (Leiden: Martinus Nijhoff Publishers, 1987), 384. 

 When discussing the question of partisan warfare, I refer specifically to those debates dealing with codifying the 5

law’s scope for irregulars including guerrillas, partisans, spies, enemy agents, and suspects of these acts.

 In this context, the literature often refers to the question of unlawful combatants. Other typologies used in 6

contemporary English vocabulary for this category of fighters are Baxter’s ‘unprivileged belligerents’, ‘marauders’, 
‘enemy combatant’, ‘irregular combatants’, and ‘illegal combatants’. In French, there exist similar terms, such as 
‘combattant illégal’, ‘combattant ennemi’, and ‘combattant ennemi illégal’, the latter of which clearly resonates with 
the Bush Administration’s wording of ‘unlawful enemy combatants’. See Gary Solis, The Law of Armed Conflict: 
International Humanitarian Law in War (New York: Cambridge University Press, 2010), 224-228.

 Few scholars have registered this problem, except for Scheipers and Yoram Dinstein, an influential Israeli 7

academic and legal practitioner. However, neither of the two pay close attention to the complex drafting history of 
this particular element. See Yoram Dinstein, The Conduct of Hostilities under the Law of International Armed 
Conflict (Cambridge: Cambridge University Press, 2004), 34; and Scheipers, Unlawful Combatants, 2-3. For Solis’ 
critique of Dinstein’s views on this issue, see Solis, The Law of Armed Conflict, 197-198.

 Raymund Yingling and Robert Ginnane, “The Geneva Conventions of 1949,” The American Journal of 8
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too, argued that it failed to protect most resistance fighters.  Most other drafters similarly agreed 9

that the relevant article’s reference to ‘resistance movements’ was not so much meant as a robust 

legal safeguard, as some have suggested previously, but rather as a means to break a diplomatic 

impasse. It helped to end the stalemate caused by pressure from former French resistance fighters 

to widen the Conventions’ scope and the restrictive Anglo-Americans delegations seeking the 

very opposite. They feared a future Communist ‘partisan struggle’, to quote a Soviet report.  10

 In fact, by mid-1948, the ICRC had given up on its plans to lower the POW Convention 

threshold for partisans. The organization shifted its attention to providing every captured person 

with a basic set of human rights protections under the Civilian Convention to eradicate the 

endemic practices of torture and summary executions. This would allow, the ICRC and others 

argued, partisans excluded from the POW Convention to ‘fall back’ on the Civilian Convention, 

a now largely forgotten but critical legacy in the history of humanitarian law.  The British and 11

Americans continuously opposed these plans for a safety net, which were endorsed by French 

officials endorsing principles of human rights. Rather than bridging these two treaties, the Anglo-

American occupiers sought ‘exemptions, [to] decrease […] protection.’  They wished to create a 12

gap to codify their extrajudicial policies and to prevent (suspected) Communist agents from 

falling under the umbrella of humanitarian law.  

 Report Soviet-Ukrainian Delegation, no. F. 2, Op. 12cc, Spr. 969, Ark. 60-76, TSDAVO. Castberg, too, admitted 9

euphemistically that the ‘solution offered by the Conventions […] was by no means in accord with the hopes of 
many members of the Conference.’ Frede Castberg, “Franc Tireur Warfare,” Netherlands International Law Review 
(1959): 81-92, 83-84. 
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 While others have touched some of these problems,  this chapter shows how the debates 13

about partisan warfare in its widest sense had taken off already in the 1940s, prior to the 1970s, 

when the Additional Protocols were negotiated. As we have seen previously, it has been argued, 

often by Third World countries in the 1960s, that the original drafters had either not foreseen or 

imagined partisan warfare as such, which was so-called ‘new’ in the 1940s for those involved in 

this process, or that the 1949 Geneva Conventions merely reflected the European continental 

wartime experiences with this issue. According to this logic, it became only much later a matter 

of international concern, with the new wave of wars of national liberation, the occupation of 

Palestine, and the demand at the Tehran-conference of 1968 for human rights in wartime. These 

 Keith Suter, An International Law of Guerrilla Warfare: The Global Politics of Law-Making (London: Frances 13

Pinter, 1984), 13-14. De la Pradelle, whose own French work on this matter is largely unknown in the Anglophone 
world, wrote by far the most comprehensive account of the Conventions’ revision. In this work, he admitted that 
Article 4’s solution remained ‘imparfait’ and was to form ‘un précédent utile à exploiter pour obtenir la grande 
reconnaissance internationale des mouvements de résistance.’ Paul de la Pradelle, La Conférence Diplomatique et 
les Nouvelles Conventions de Genève du 12 Août 1949 (Paris: Les Editions Internationales, 1951), 62. US military 
jurist Richard Baxter also recognized that ‘it is reasonable to suppose that guerrillas and members of resistance 
movements will more frequently than not fail to conform to these standards […].’ Richard Baxter, “So-called 
‘Unprivileged Belligerency’: Spies, Guerrillas, and Saboteurs,” British Yearbook of International Law, Vol. 28, No. 
323 (1951): 327-328. Best argued too that ‘the 1949 solution of this problem was, in truth, no solution at all […].’ 

Geoffrey Best, War and Law Since 1945 (Oxford: Clarendon Press, 2002), 132. See also Erik Castrén, The Present 
Law of War and Neutrality (Helsinki: Finnish Academy of Science and Letters, 1954), 149; Remigiusz Bierzanek, 
“Le Statut Juridique des Partisans et des Mouvements de Résistance Armée: Évolution Historique et Aspects 
Actuels,” in Mélanges Offerts à Juraj Andrassy. Essays in International Law in Honour of Juraj Andrassy, ed., 
Vladimir Ibler (The Hague: Martinus Nijhoff, 1968), 54-77, 68. While focusing almost exclusively on Article 4 of 
the POW Convention, Scheipers has stressed the importance of three mostly political-diplomatic factors: ‘certain 
political considerations’, the role of the French ‘switching sides’ due to their occupying interests in postwar 
Germany, and the fact that the Convention’s revision ‘bears the mark of the strategic interests of major states at the 
time of its codification’ (without making clear which strategic interests). The main innovations of this postwar 
revision process were, in her eyes, their increasing protection for civilians and the creation of Common Article 3. 
She does not address the linkage between the two Conventions, the Civilian Convention’s security clause, or any 
other related provision, such as the ‘hearing-procedure’. This chapter shows that her views, based largely on 
secondary sources, are too narrow and neglect some important explanatory factors. Sibylle Scheipers, “‘Unlawful 
Combatants’: The West’s Treatment of Irregular Fighters in the ‘War on Terror’,” Orbis, Vol. 58, No. 4 (2014): 
566-583, 575-576. Scheipers, Unlawful Combatants, 144-145, 231. Nabulsi has not provided a comprehensive 
historical account of this matter either. Karma Nabulsi, Traditions of War: Occupation, Resistance and the Law 
(Oxford: Oxford University Press, 1999), 13-14. 

!134

https://fr.wikipedia.org/wiki/Histoire_de_la_langue_fran%C3%A7aise#.C3.89volution_de_la_graphie_et_du_statut_du_fran.C3.A7ais_.C3.A0_travers_l.27histoire


developments, many argue, finally led to the widening of the law’s scope and minimum 

protections for guerrillas epitomized by the signing of the Additional Protocols in 1977.   14

 There are three serious problems with this historiographical line of thinking. First of all, it 

tends to ignore the fact that the plans introduced in the 1970s were hardly new.  In fact, many of 15

them had already been formulated in the 1940s by different delegations, including the Soviet 

one, whose role in this effort has often been overlooked as a result of the Cold War legacy 

pervading the literature. Secondly, some of the proposals were consigned to obscurity by the 

British and Americans, whose rejection of them stemmed from the firm conviction that they 

would be fighting against guerrillas in a future war with the Soviets, separatists, or anti-colonial 

groups. Lastly, an important problem with the argument about the origins of the 1970s debates 

regarding guerrilla warfare is that it tends to ignore the critical role of the agency of different 

drafters, of the key influence of their own personal backgrounds in shaping the drafting process 

more than two decades earlier.  

 Unlike the popular notion that the 1949 Geneva Conventions were mainly the product of 

ivory tower lawyers who lacked foresight, this process of revising the law on the point of 

irregulars was extremely personal: it was intensely informed by the wartime experiences of the 

most influential drafters, most of whom were European. Many of them had had experience with 

 Examples of this tendency: Robert Delhunty, “Is the Geneva POW Convention ‘Quaint’?,” William Mitchell Law 14

Review, No. 33 (2007): 1636; Henri Meyrowitz, “Les Guerres de Libération et les Conventions de Genève,” 
Politique Étrangère, Vol. 39 No. 6 (1974): 607-627, 608-610; Michael Meyer and Hilaire McCoubrey, Reflections 
on Law and Armed Conflicts: The Selected Works on the Laws of War by the late Professor Colonel G.I.A.D. Draper 
(The Hague, Kluwer Law International, 1998), 199; and Hitchcock, “Human Rights and the Laws of War,” 96. 
Although critical of the ‘new wars thesis’, Scheipers argues in a similar fashion that only in the 1970s there was a 
‘move towards greater inclusiveness regarding irregular fighters with the adoption of the 1977 Additional Protocols 
[…].’ Scheipers, Unlawful Combatants, 2-3, 21-23. US legal scholar Rosa Brooks writes similarly that ‘inevitably, 
the Geneva Conventions were “out of date” from the moment they entered into force’. Rosa Brooks, “The Politics of 
the Geneva Conventions: Avoiding Formalist Traps,” Virginia Journal of International Law, Vol. 46, No. 197 
(2005-2006): 197-207, 198. For the discussion on the idea as propagated by the Bush Administration that the 
Geneva Conventions are ‘quaint’ and ‘obsolete’ by virtue of their alleged lack of application in a ‘new kind of war’, 
that of fighting a global ‘War on Terror’, see John Yoo, War By Other Means (New York: Atlantic Monthly Press, 
2006); Renée de Nevers, “The Geneva Conventions and New Wars,” Political Science Quarterly, Vol. 121, No. 3 
(2006): 369-395; and Anthony Dworkin, “Rethinking the Geneva Conventions,” Global Policy Forum (2003). For a 
critical account of the ‘new wars thesis,’ see Scheipers, Unlawful Combatants, 1-32, 207-211, 228-232; and Edward 
Newman, “The ‘New Wars’ Debate: A Historical Perspective Is Needed,” Security Dialogue, Vol. 35, No. 2 (2004): 
173-189.

 To be sure, today’s often-invoked concept of ‘continuous combat function’ was first comprehensively described 15

by the ICRC in its 2009 report. See Nils Melzer, Interpretative Guidance on the Notion of Direct Participation in 
Hostilities under International Humanitarian Law (Geneva: ICRC, 2009).
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the law’s lack of sufficient protection, particularly with regard to partisan warfare in occupied 

France. Some had gained expertise in such warfare while having fought against the former Axis-

occupiers; others had made prisoner visits as ICRC delegates, or been held prisoner as a POW, 

political prisoner, or slave in concentration camps. These distinctive experiences shaped the 

drafters’ attitudes towards these parts of the Conventions’ revision process, particularly on the 

points of irregulars’ protection, the security clause, and the death penalty. 

 The French drafters, however, did not rely exclusively upon their own wartime 

experiences while re-imagining the Conventions, as has been suggested in the literature. They 

also drew on their roles as members of the newly established NATO alliance and a fighting 

colonial power in Indochina. The often-invoked logic in the literature implying that the law itself 

is ‘backwards-looking’ and almost by definition ‘outdated’ due to the changing character of war, 

that its drafters merely reflected upon its past record, but failed to foresee its present or future 

challenges, is thus a one-sided claim, if not a historically inaccurate one.  In line with Pieter 16

Lagrou’s earlier statements,  the notion that those French and Anglo-American drafters lacked 17

foresight or were unable to comprehend the nature of guerrilla warfare, or its increasing 

popularity since the 1940s, fails the test of historical scrutiny. 

 Taking an interconnected approach, this chapter is divided into four sections, each of 

which deals with a separate time period in which the international debate about lawful and 

unlawful combatants was conceived differently, in terms of its legal, political, military, and 

intellectual dimensions. As a starting point for this study on the POW Convention’s scope, its 

related provisions, and their history, the first section provides a longer historical pre-1914 

context by considering the law’s punitive origins in dealing with partisan warfare. It also 

demonstrates how this problematic legacy even survived after the Great War’s controversies 

surrounding the ‘francs tireurs’.  

 The second section of this chapter examines the start of the postwar revision process of 

the POW Convention and how it dealt with the question of partisans. It does so by studying the 

 One example: Karen Greenberg, The Torture Debate in America (Cambridge: Cambridge University Press, 2008), 16

314.

 Pieter Lagrou, “1945-1955: The Age of Total War,” in Histories of the Aftermath: The Legacies of the Second 17

World War in Europe, ed. Frank Biess and Robert Moeller (New York: Berghahn Books, 2010), 287-296, 289-290.
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relevant discussions among the four major drafting parties roughly up to mid-1947. This part 

shows how these first attempts to enhance the protection afforded to partisans mostly failed, 

thanks to severe British opposition. The following section continues this discussion by looking at 

the main drafting parties’ shift to the Civilian Convention and their evolving ideas in the period 

up to and at the actual Red Cross conference in Stockholm. This was moment at which a legal 

bridge was drawn between the two Conventions, while human rights arose onto this drafting 

stage. The fourth and final section of this chapter gives a detailed account of the last phase of this 

revision process by analyzing how those Stockholm drafts were finally re-negotiated. This part 

reveals how the outcome of a range of major clashes at the diplomatic conference left a 

problematic legacy for irregulars fighting in future armed conflicts from the 1950s onwards. 

3.1 Bandits and Criminals 

Those drafters dealing with partisan warfare did not so much deal with a problematic interwar 

legacy, as those had faced while revising the Tokyo Draft, but rather with one dating back to a 

period long before World War I. The then-existing law made an implicit distinction between 

‘lawful’ and ‘unlawful’ combatants, neither of which was ever explicitly mentioned in the 

codified laws of war. These notions were legally arranged around two particular elements: 

belligerent rights and the privilege of prisoner of war treatment. While the former right implies 

that a lawful belligerent is sanctioned by a sovereign who ‘decides on the state of exception,’ as 

Carl Schmitt famously noted, and holds the right to kill in times of combat, the latter privilege is 

closely connected to this status and indicates, by means of the laws and customs of war, whether 

he or she can be allowed a degree of positive treatment.  To receive this type of protection, the 18

belligerent was to comply with those laws of war; otherwise he would be left in what 

extrajudicial thinkers like to call a ‘state of exception.’   19

 See Carl Schmitt, Politische Theologie: Vier Kapitel zur Lehre von der Souveränität (Munich: Duncker & 18

Humblot, 1934). 

 For a critique of such accounts, see Jennifer Luff, “Covert and Overt Operations: Interwar Political Policing in the 19

United States and the United Kingdom,” The American Historical Review, Vol. 122, No. 3 (2017): 727-757.
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 The question how to legally protect and label these different categories without bringing 

into the law’s scope so-called ‘criminals’, or ‘bandits’, two legal categories often used to exclude 

different types of irregulars, has been part of continuing debate in the modern history of the laws 

of war. In this section, I first briefly discuss certain influential opinions as expressed especially 

by Lieber, widely considered to be one of the most important legal thinkers on this matter, by 

focusing on his very restrictive attitudes towards irregulars, their POW rights, and the 

disproportionate – and potentially highly punitive – powers which he and other publicists gave to 

occupiers to deal with civilian resistance. I will then investigate how this punitive regime was 

codified around the turn of the century, and why it failed to be significantly revised after 1919.   

 At the heart of these debates taking place in the nineteenth and twentieth centuries was 

the seminal work on the question of irregulars, The Law of Nations (1758), written by the leading 

Swiss publicist, diplomat, and legal thinker Emer de Vattel. Herein he laid down the most basic 

rules meant specifically for European warfare. These would largely define future thinking on the 

treatment of prisoners of war, and on who should fall under this category. Writing at a time when 

state-formation and its monopolization of violence was gaining further traction, Vattel claimed 

that the ‘sovereign [was] the real author of war’;  all other ‘private wars’, a reference to both 20

recent and ancient experiences with civil wars, he stated, ‘[that were] carried on between private 

individual[-s] belong to the law of nature properly so called.’  ‘The troops alone carry on the 21

war,’ he further stated, ‘while the rest of the nation remain[-s] in peace.’   22

 Vattel’s central assumption in demanding for fighters a state-connection was that when 

certain civilians would take up arms, or fight ‘with collective weight of [their] whole force,’ then 

this would lead to a ‘more bloody and destructive’ war, one that could be terminated only by the 

‘utter extinction of one of the parties,’ that is unrestrained war.  Two other critical assumptions 23

were that most of these irregulars fought irregularly (Schmitt: ‘Der Partisan kämpt irregulär’) 

 Emer de Vattel, The Law of Nations, Or, Principles of the Law of Nature, Applied to the Conduct and Affairs of 20

Nations and Sovereigns, with Three Early Essays on the Origin and Nature of Natural Law and on Luxury 
(Indianapolis, 2008), § 472.

 Ibid., § 469. 21

 Ibid., § 226.22

 Ibid.  23
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and intermittently, better known today as a ‘farmer-by-day-guerrilla-by-night’.  They were not 24

regularly organized and did not wear consistently a distinctive sign, as they would take this off 

following the end of their armed operations, and, secondly, they allegedly treated their captured 

enemy with greater cruelty than regular soldiers.  In most cases, Vattel, like many of his 25

followers would say later, left little room for violent resistance, whether by arms or otherwise, 

except in some singular cases. This comparatively strict conception of the right of resistance, 

rooted in the eighteenth century, was closely connected to certain theories of statehood and that 

of European warfare, particularly its notion of small or partisan warfare, developed in the wake 

of the Thirty Years’ War.  

 This approach to warfare, which involved small disruptive units behind enemy lines, 

rather than armed civilians unconnected to a regular army, expanded and changed quite radically 

in nature around the Revolutionary and Napoleonic Wars of 1792-1815.  It was during this 26

epoch that the conduct of war as such changed radically, as the professional cabinet wars of the 

previous centuries, in which troops, whether (foreign) mercenaries or not, had been loyal to the 

Ancien Régime, were replaced by the image and symbols of massive people’s armies. With the 

onset of this form of so-called people’s wars, a corresponding new type of fighter appeared on 

the battlefield, purportedly inspired by nationalist, ‘patriotic’, or ‘partisan-like’ motives.   27

 These discussions, triggered by reflections on the wars following the French Revolution, 

with the rise of ‘new’ military formations, from Spanish guerrillas, the French levée en masse, to 

the Prussian volunteer corps, heralded a new phase in the thinking amongst publicists and others 

about irregulars’ protection. These publicists stayed very close to Vattel’s understanding of the 

matter at stake, although they started to increasingly divide fighters into two different categories 

separated by their contrasting images of ‘discipline’ and ‘state authorization.’ This situation 

 Schmitt, Theorie des Partisanen, 11. 24

 For a critical assessment of this discourse on irregular warfare, see Scheipers, Unlawful Combatants, 10-14. 25

 Walter Laqueur, “The Origins of Guerrilla Doctrine,” Journal of Contemporary History, Vol. 10, No. 3 (1975): 26

341-382, 342. 

 Scheipers, Unlawful Combatants, 43-44, 53-54. The rise of this form of ‘partisan warfare’, or in the words of 27

Clausewitz: ‘the people in arms’ (or Parteigänger), as partly the result of the radical changes in Europe’s political 
landscape and its mass mobilization of entire societies and industries for the conduct of warfare, led to what some 
call the democratization of warfare, which implied not just the greater presence of civilians on the battlefield, but 
also a greater stress on state-organized discipline and to more strictly distinguishing them from regular soldiers.
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started to evolve quite significantly from the late 1840s onwards, when new (civil) wars broke 

out in which so-called ‘patriotic’ fighters began to play an ever-increasing role. They not only 

challenged the strict barriers as drawn by publicists previously, but also led to a renewed 

consensus, mainly due to the work of Lieber.   28

 Building upon Vattel’s work, Lieber published in 1862, during the second year of the US 

Civil War, an important brochure on the matter of guerrillas. The work was commissioned by 

Halleck, then the general-in-chief of the Unionist Army, and came out under the title of: 

Guerrilla Parties Considered with Reference to the Laws and Usages of War.  In this brochure, 29

he identified more specifically than Halleck had a number of different legal categories of persons 

resembling irregulars, from the partisan to the ‘Rising en Masse’.  The spy, unless if he had 30

rejoined his army, the rebel, and the conspirator were, in Lieber’s view, particularly dangerous 

and deserved little to no protection. The conspirator, for Lieber, was somebody who had failed to 

act chivalric; he had conducted secret agreements leading to a resumption of arms, or had 

murdered from ‘secret places’; it was precisely this disdain for secrecy on the part of Lieber that 

helps to explain the future law’s distaste for these methods. Like his contemporaries, Lieber saw 

little room for protecting those who operated intermittently, in secrecy, or who held no affiliation 

with the belligerent party’s main army; he believed that they should be excluded from the 

protection of those laws customarily provided to prisoners of war.  31

 Like many other publicists, Lieber made two ‘exceptions’ to this rule. One exception was 

for the levée en masse, a loose category of irregulars increasingly popularized since the 

Revolutionary Wars, which he regarded in need of some form of privileged protection, mainly as 

a result of its members’ ‘patriotic’ credentials, again revealing the time’s ambivalence with this 

matter. But this protection was conditioned: the levée had to be organized in ‘respectable 

numbers, and [has to haven] risen in the yet uninvaded or unconquered portions of the hostile 

 Henry Halleck, International Law; or, Rules Regulating the Intercourse of States in Peace and War (San 28

Francisco: H.H. Bancroft & Company, 1861), 383-387, 406.

 Francis Lieber, Guerrilla Parties: Considered with Reference to the Laws and Usages of War (New York, 1862), 29

37. 

 Ibid., 41. 30

 Ibid., 41-43, 49. 31
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country.’  These terms and boundaries were defined rather elastically, a continuity throughout 32

the history of codifying partisan warfare.  

 The other ‘exception’ was the autonomously operating partisan; this very specific 

category of fighters had been lawfully constituted by means of its papers, and it had operated in 

liaison with its main army, as opposed to autonomously operating guerrillas, who did not wear a 

fixed, distinctive sign. The latter, more heterogeneous category was that of the intermittent 

guerrilla, the irregular who operated much more autonomously (Schmitt: ‘der tellurische 

Charakter’).  Partisans, by contrast, Lieber argued, functioned under a central command and 33

were paid or commissioned by that regular army; therefore, he argued, this type of irregular 

fighter should be given prisoner of war status. 

 Lieber was less sure, however, about how far this scope could be extended. Ought it 

include guerrillas or the ‘free-corps’, defining this latter category as persons ‘not belonging’ to a 

regular army, but consisting of autonomously operating and ‘high-minded patriots’ ‘authorized’, 

though not individually sanctioned, by their government to take up arms? For Lieber, whose own 

views on this issue seem strongly colored by the historical precedent of the Prussian free-corps 

fighting during the Napoleonic Wars, the difficulty with this specific fighter-category was that its 

‘patriotic’ members, in his eyes, often lacked discipline and treated their prisoners poorly.   34

 The final category he identified was indeed that of the guerrilla himself, the legal status 

of whom was quite different in many respects. He had derived the term from the Spanish word 

guerra,  which had originally been coined during the Spanish Peninsular War. In this war, 35

Spanish irregulars, with the crucial assistance of regularly organized British belligerent forces, 

had resisted the Napoleonic occupation.  He regarded guerrillas as ‘self-constituted,’ that is 36

 Lieber, Guerrilla Parties, 47. 32

 Schmitt: that is essentially a person who ‘vermeidet, die Waffen zu tragen, der aus dem Hinterhalt kämpft, der 33
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irregularly organized, ‘by the call of a single individual,’ and not belonging to any belligerent 

party.   37

 If guerrilla parties were ‘self-constituted sets of armed men’ who ‘form no integrant part 

of the organized army,’ then, according to Lieber, they would no longer would be protected by 

the law.  However, if such a guerrilla party been aided or had aligned itself with the main army 38

of a belligerent party, then it would be ‘difficult’, he admitted, ‘for the captor of guerrilla-men to 

decide at once whether they are regular partisans [and, if they are not, to sentence them to a 

punishment of execution, BvD].’ For then, their members would deserve some form of protection 

as long as they complied, under a form of reciprocity-clause, with the laws of war.  39

 In 1863, Lieber codified many of these still very elastic and ambiguously defined 

customs and principles favoring the regular army’s interests when drafting his famous 

instructions, General Order No. 100.  These instructions, promulgated by President Lincoln as 40

part of his Emancipation plans, were used to help the Unionist forces to engage lawfully in their 

fight with the Confederacy.  They featured 157 articles covering a wide range of topics, 41

including the protection of prisoners of war and spying.  As Lieber had argued previously in his 42

brochure, they denied prisoner of war protection to so-called ‘bandits’, or to those who had 

committed hostilities without being part of a regular army; they were ‘not public enemies 

[echoing Vattel’s requirement of public sovereignty, BvD], and, therefore, if captured, are not 

entitled to the privileges of prisoners of war, but shall be treated summarily [i.e. executed to 

 Lieber, Guerrilla Parties, 39. In the case of the Peninsular War, this situation had been significantly complicated 37

by the fact that the Spanish provisional government had not been recognized by Napoleon, raising the issue of a 
party to the conflict lacking any belligerent-status for itself, even though it had been aligned with a recognized 
belligerent, i.e., the ‘Free-French-problem’.

 Ibid., 50-51.38
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punish violators and to deter others from doing the same, BvD] as […] pirates,’ he wrote.  But 43

he extended it to members of the ‘rising en masse’ as long as their part of the country had not yet 

been (partly) occupied.  

 Moreover, many contemporary jurists (including Lieber ) agreed that few of these legal 44

protections, except possibly of certain permissive emergency or martial laws,  had any 45

significance in times of war against so-called ‘barbarians’ or ‘savages’. This is the case despite 

the fact that this principle is hardly explicitly mentioned in the codified laws of war, apart from 

their mirror-language by using references to ‘civilization’.  This racial hierarchy was based on a 46

three-fold rationale.  Firstly, many international jurists held the view that non-Europeans were 47

racially inferior; they lacked in their eyes the necessary capabilities to apply the body of 

‘civilized’ rules of warfare adequately. Secondly, these groups had not signed any treaty on the 

‘civilized’ laws of war; thus there existed no situation of reciprocity, the critical basis upon which 

most of these nineteenth-century rules for war were codified: ‘The perversity of this whole 

situation of course is that the non-participation of “non-civilized nations” in humanitarian treaties 

was not their choice,’ writes Mégret aptly.  This problem was not just relevant for (European) 48

secessionist movements, but also for anti-colonial resistance groups, whose authority had not 

been diplomatically recognized. Thirdly, many of those European jurists feared that non-

 Francis Lieber, Instructions, Article 82. For his conception of the ‘public war’, see Rotem Giladi, “Francis Lieber 43

on Public War,” Göttingen Journal of International Law, No. 4 (2012): 447-477. 

 See Frédéric Mégret, “From ‘Savages’ to ‘Unlawful Combatants’: A Postcolonial Look at International 44

Humanitarian Law’s ‘Other’,” in International Law and its Others, ed., Anne Orford (Cambridge: Cambridge 
University Press, 2009), 265–317. 
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European fighters were incapable of showing sufficient restraint in warfare.  For that matter, 49

they were concerned about the much older imperial practice of recruiting such forces as 

auxiliaries for the colonial battlefields, as has been shown extensively in Scheipers’ work and 

that of many others.   50

 Many of these principles were finally codified in the wake of the Franco-Prussian War of 

1870-1871, with its witnessing of summary executions of the so-called European francs-tireurs, 

‘et les controverses auxquelles elle a donné lieu,’ wrote the French military lawyer Jules Guelle, 

‘ont eu un écho retentissant en 1874 à la conference de Bruxelles.’  Indeed, this conference set 51

in motion a major legal debate amongst military officers and others: legal experts, veterans, and 

civil administrators too discussed how to deal with those irregulars operating in occupied 

territories. But they failed to find agreement on two critical questions with respect to this issue, 

and that of occupation, which does not form the core of this chapter’s focus: what constituted a 

lawful combatant liable to POW rights? And under what conditions was he truly ‘authorized’ to 

take up arms?  

 During the Franco-Prussian War itself, the Prussian occupying forces claimed that the 

francs-tireurs had to have been individually sanctioned by the French state and to have been 

carrying proof of this ‘direct’ government-authorization in order to gain a status as POW.  The 52

French government disagreed with this point of view, stressing that its Ministry of War’s 

decision to commission the Garde Nationale Mobile, and the francs-tireurs, by means of a 

‘collective’ and ‘indirect’ authorization, had been sufficient to make them eligible for such rights, 

and ought to have protected them from summary execution.   53
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 The young but gifted Russian jurist Fyodor Martens, was also an ‘unashamed apologist 

for colonization,’ according to Mégret,  and had been very much inspired by Lieber’s work.  54 55

Martens focused his efforts on the restrictive position as taken by these German jurists, noting 

that ‘the public opinion of the neutral States of Europe [had] found [their] conduct [in the 

Franco-Prussian War] […] too cruel.’  Consequently, he proposed, in a letter to the Russian 56

Foreign Ministry, that it should take up the initiative of bringing together European experts to 

reshape and codify the laws of war on this and other related matters.  It symbolized the start of 57

history’s first international attempt to codify certain customary rules on partisans by creating the 

first comprehensive code for the conduct of European land warfare.  

 In 1874, a group of predominantly military experts gathered at the invitation of the Tsar 

in Brussels. Here, they discussed not only the experiences of the Franco-Prussian War, but also 

continued past efforts to codify the laws of war initiated by the Geneva Conference in 1864 and, 

possibly, that of the Paris Congress in 1856, with its prohibition of privateering.  Two other 58

important impetuses to these international efforts were calls for further codification of particular 

international practices, as well as the increasing political appetite within Russian political 

echelons for organizing a ‘civilized’ conference on the European laws of land warfare.  

 The draft Martens finally produced, which was loosely based upon the Lieber Code, 

would set out the future drafting process and, ultimately, formed the basis upon which the 

founding articles of the Hague Regulations would be established as well.  Unlike the Lieber 59

Code, however, it featured a standardized set of four specific and quite objective criteria defined 

in an ex negativo fashion for those to be considered part of the regular army and for those yet 

 Mégret, “From “Savages” to ‘Unlawful Combatants’.”54
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forming part of it, such as militias and ‘volunteers’.  These different military formations had to 60

comply with the following set of conditions – by now getting increasingly customary – namely, 

that of being headed by a responsible person, of wearing some distinctive badge habitually (this 

feature was only assumed implicitly), of being recognizable at a distance, of carrying arms 

openly, and, finally, of conforming to the laws of war.   61

 Like the Lieber Code, the Russian draft sanctioned the use of the still very privileged 

levée en masse (privileged, because its members had to comply at this point with just one 

condition: respect the laws and customs of war) and it further stated that ‘armed bands not 

complying with the above-mentioned conditions shall not possess the rights of belligerents; they 

shall not be considered as regular enemies, and in case of capture shall be proceeded against 

judicially.’ As such, every armed person was still obliged to meet the conditions of regular 

organization and that of the so-called ‘belligerent nexus’: he had to be in some way connected to 

the main army of the belligerent party.  

 The Brussels Conference’s special committee in charge of covering these matters was 

split into roughly two camps: one representing the interests of the two large occupying land-

armies, and the other of the naval powers of Great Britain,  Spain (probably inspired by the 62

Peninsular War), and some of the other European powers with small land armies.  As a recently 63

defeated power, the French, who had a very sizable land army, were somewhat aloof during the 

conference, viewing it as a Russian attempt to limit their abilities to take revenge on Germany.  64

Representing the greatest land armies in Europe, Wilhelmine Germany and Russia, by contrast, 

 Scheipers has rightfully interpreted this element as excluding many irregulars from the law. However, 60
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 The British refused to send a delegate to the conference ‘unless it was assured that naval matters would not be 62

considered.’ Morton Royse, Aerial Bombardment: and the International Regulation of Warfare (New York: 1928), 7. 
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resisted many of these proposals attempting to restrain the occupier’s powers.  Particularly the 65

Germans and their officers, whose own views were shaped, according to Hull, by their traumatic 

experiences of the continuing French resistance in the 1870s, tried vigorously to exclude armed 

civilians from any form of international protection, effectively pushing them in a state of 

exception, and saw many of those proposals as condemnation of their recent conduct.  The 66

Russian delegation acknowledged the right of national defense, but it resisted efforts to sanction 

the practice of civilian resistance in occupied territories. 

 The other camp, represented by the European smaller land powers including Great 

Britain, was most concerned about the legal-military implications of those ideas. They feared that 

they would severely restrict their possibility of conscripting within short notice a large number of 

armed civilians into their regular armies, in the face of a large-scale invasion, and that it would 

lead to an overly privileged occupying power. In the event of war, they desired to have the right 

to enroll by means of a levée, as it was called, ‘all the available strength of the nation,’ according 

to a Belgian delegate. The British delegation, partly influenced by its anti-continental legal 

attitude and fears of having to accept limitations on blockading, remained generally cautious. 

The delegates did not wish to participate in any discussion on ‘points extending to general 

principles of international law not already universally recognized and accepted […].’  The 67

French delegation, fairly apathetic during many of these proceedings, argued that a man acting 

out of self-defense should not be punished; no agreement, however, could be reached on this 

point.  The conference did little to further restrict the occupier’s authority and discretionary 68

powers, thus underlining Lieber’s premise that an occupier was under a duty to respect the life 

and liberty of its subjects, provided they ‘behave peacefully and loyally.’ The influential British 
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jurist Lassa Oppenheim would later state,  that this provision was ‘as much about disciplining 69

civilians as it was about “humanizing war”.’   70

 As the conference reached its ending, it was becoming obvious that the deadlock on the 

issue of protecting irregulars could not be broken: the delegates finally agreed to sign a non-

binding declaration as a template for further discussion. The outcome of this Brussels 

Conference would stir major criticism in the years afterwards,  or, to cite British legal scholar 71

James Spaight, it had been ‘to some extent mutually destructive,’ as it had failed to sign a 

binding treaty, and because it had produced a text with two opposing stances. On the one hand, it 

had granted the right of national defense before occupation to appease the smaller powers’ 

delegations; on the other hand, it had made these rights conditional upon a quantity-clause (i.e. 

there had to be a substantial number of fighters) and some very elastic and strict criteria, to meet 

the Russian-German coalition’s wishes.  Nor did the European jurists of the Institute of 72

International Law, originally founded by ‘The Men of 1873’,  alter this outcome to any 73

significant degree. 

 The second codifying, and no less comprehensive, attempt to find a suitable answer to the 

question of how to legally deal with partisan warfare were the two Hague Peace Conferences of 

1899 and 1907, again following an invitation of the Russian Czar. In 1899, in the second 

commission on the codification of land warfare chaired by Martens, it was decided to organize a 

separate sub-commission, with the task of revising the Brussels draft. The delegates agreed 

without too much debate to take over most of its provisions on spies, but they were much more 

divided when it came to defining POW rights.  As in 1874, the delegates split into very similar 74
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camps and failed to arrive at a solution.  Martens, of the Russian delegation, put a great deal of 75

energy into this matter, partly out of a fear that this would turn into another fiasco of a 

conference suggested by the Tsar. While being bound by his delegation’s view that the 

Convention’s scope should not be widened so as to include armed civilians,  he declared that 76

cases not included in the future code would still leave populations and belligerents ‘under the 

protection and empire of the principles of international law.’ Clearly, then, the alternative text he 

proposed, later known as the ‘Martens Clause’, was bound to be vague and, in the view of some 

critics, it was ‘evasive’ as well.  

 In doing so, the text failed to bring about a satisfying legal answer to the problem of 

protecting partisans. This was in spite of the Second Hague Convention’s annex and its first three 

articles on the definition for prisoners of war-rights, of which the first created an important 

distinction between the army as such, and certain irregulars, particularly militias or members of a 

volunteer corps, fulfilling the four Brussels criteria. But it remained extremely difficult, if not 

impossible, for especially those (non-belligerent) irregulars operating autonomously and in 

occupied territories to ever gain the law’s protection.  Even Martens himself later acknowledged 77

many of these points.  His conception of humanitarianism ‘was a blend of both idealism,’ noted 78

the Italian legal scholar Antonio Cassese, ‘and a keen desire to advocate the official position of 

Russia.’ His proposition was not per se designed to provide merely a form of humanitarian 

protection to certain categories of fighters, as some other (legal) scholars have argued, but rather 
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functioned as a way to meet his state’s interests and avoid bringing the first Hague Peace 

Conference to a fatal ending.   79

 By 1907, following the experiences of the Boer and Russo-Japanese War of 1904,  the 80

situation had still been far from resolved: some delegates at the Second Hague Peace Conference 

even expressed a degree of satisfaction with the way in which the current Conventions were 

organized.  In subsequent years, many of these principles were included into the instructions 81

and field manuals of various European armies. Resistance in already-occupied territories 

remained unlawful. The Janus-faced character of those codified laws and customs of war have 

‘never been entirely reconciled,’ said many jurists: if these sometimes pointed in the direction of 

rigidity, by excluding a great number of irregulars, they could as easily point in the direction of 

elasticity, by giving commanders in the field the judicial power to act arbitrarily against them.  

 The fiery controversies around the summary executions of Belgian-French francs-tireurs 

in World War I,  or those triggered by ensuing civil wars in Central and Eastern Europe did 82

remarkably little to change this situation. In July 1929, when the delegates were gathering in 

Geneva to work on plans for a future Convention for particularly prisoners of war, there had been 

a great reluctance to discuss those more fundamental matters.  Acutely aware of the deadlocked 83

debates of Brussels and The Hague and of the present skepticism of the victorious Great Powers 

(e.g. France, Italy), and cognizant of the continuing stress on keeping civilians strictly out of the 
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war (see last two chapters), the ICRC and its partners were loath to open the Pandora’s Box of 

matters related to irregulars and the Convention’s scope.   84

 Thus, the Martens Clause and the 1899 Second Hague Convention’s first three articles 

remained virtually unchanged in the five decades after their acceptance. The annex to the Fourth 

Hague Convention of 1907  and the Geneva Convention of 1929  copied them or simply 85 86

included a reference to them in their primary articles. The destructive consequences of this lack 

of protection for irregulars under early humanitarian law, and the significant discretionary 

powers for occupiers, were felt most bitterly by former WWII resistance fighters. In this period, 

the Nazis used reprisals and collective penalties against civilians and summarily executed 

captured fighters in great numbers. They also tried to use some of the law’s elastic wordings 

punitively to justify their genocidal policies – ‘Where there’s a Jew there’s a partisan, and where 

there’s a partisan there’s a Jew’.  After the war, the judges of the Nuremberg Military Tribunals 87

(NMTs), particularly in the cases of the Ministries, High Command, and Einsatzgruppen, 

rejected many of these justifications outright.  However, in case of the Hostage tribunal, the US 88

judges noted that the partisans of the Balkans and Greece had not met all the Regulations’ 

criteria, and subsequently decided that their death penalties at the hands of the Nazis had not 

been unlawful.  For the new Gaullist government, which was built upon the very idea of 89

resistance in occupied territory, it were precisely these problems ‘plaguing the war crimes 
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tribunals after World War II’ that showed the need to substantially revise the existing laws of war 

on this matter.   90

3.2 Protecting Some and Not Others 

Already during the late stages of World War II, the French and ICRC had challenged the Hague 

Regulation’s strict criteria. In August 1944, with the landings in Normandy and the Allies’ 

recognition of the French Forces of the Interior (FFI), the ICRC had circulated a memorandum 

urging the parties to grant POW rights to captured partisans.  This proposal was ignored or 91

outright rejected by the two belligerent sides.  In response, Pictet wrote in late 1946 an 92

influential internal memorandum concerning the protection of resistance fighters which would 

transform the ICRC’s drafting views on this question.  

 In this memorandum, Pictet, who mostly based his views upon the ICRC’s recent 

experiences in occupied France,  asserted that the existing POW Convention had to be revised 93

in light of the recent war’s ‘nombreuses difficultés’ with respect to this issue. He preferred a 

specific definition with detailed provisions over a general provision like the Martens Clause (‘too 

 The quote referring to the war crimes trials comes from the American jurist Richard Baxter. Detlev Vagts, Theodor 90
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vague’).  The future POW Convention, he argued, should guarantee intangible rights,  a 94 95

principle resonating with notions of human rights, for non-recognized regular armed forces (e.g. 

Free French) and collectively organized resistance movements (FFI).   96

 In this context, Pictet limited those rights to only those irregulars who had a connection 

with at least one belligerent party and had complied with the Hague Regulations’ strict criteria 

for prisoners of war.  For instance, referring to the prototype of De Gaulle’s Free French, he 97

wished to cover organized resistance movements whose government had formerly existed and 

had been recognized by one of the war’s major belligerent powers. This meant, however, that 

Pictet excluded a whole range of other resistance movements, from the Communist Francs-

Tireurs et Partisans (FTP) to the Organisation Métropolitaine de l'Armée, which lacked that 

belligerent connection and/or a sufficiently organized apparatus meeting the law’s 

requirements.  By focusing his attention exclusively on Western Europe, he had scant interest in 98

those resistance movements opposing colonial rule, such as the non-recognized Viet Minh 

movement. 
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 For Pictet, it was essential to cover those organized resistance movements which 

resembled ‘groupements nationaux qui, combattant en unités plus ou moins compactes, 

continuaient la lutte en territoire occupé (par exemple les FFI).’  Continuing the law’s prewar 99

focus on patriotism, he thus initially limited the law’s protection for ‘patriotic’ movements, rather 

than other forms of political resistance. Although he questioned some of the existing law’s 

requirements, by criticizing the demand for irregulars to carry their arms openly, Pictet initially 

remained reluctant to completely remove these.  Other ICRC officials responded critically to 100

parts of his memorandum, preferring to substantially lower the law’s threshold for intermittent 

resistance fighters. These critics’ objective was to allow irregulars like those to work secretly, 

rather than to force them to carry arms openly, or to wear a distinctive sign at all times.  101

Ultimately, the Legal Division, influenced by Pictet and Huber as well as fears of undermining 

civilian protection, left the question open for debate at the upcoming Government Expert 

Conference.  

  While far more ambitious, the French Interdepartmental Committee struggled similarly 

with this question.  Its members, ranging from former resistance fighters to prisoners of war, 102

agreed upon the objectives of widening the POW Convention’s scope for resistance fighters and 

to guarantee basic human rights. The French wished to prohibit inhumane treatment, torture, and 

even the death penalty, but they disagreed about how to cover resistance fighters under the future 

Conventions.  As a result of tensions between former resistance fighters wishing to widen the 103

law’s and skeptical officials from the Ministry of d’Outre-Mer, the War Ministry, as well as the 

Foreign Ministry, the Interdepartmental Committee witnessed a major split, establishing a sub-

committee to solve this matter.   104
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 The formula it suggested, which questioned the concept of belligerency for the Free 

French – although not for the Viet Minh – widened the Convention’s scope for ‘les combattants 

de l’intérieur organises,’ a concept that would continue to influence the French position on this 

matter. This limitation implied that individual resistance fighters operating on their own would 

not fall under this POW Convention.  Due to criticisms about this element, a second drafting 105

committee suggested a compromise text by widening the original proposal’s scope through 

covering ‘all persons, not belonging to the armed forces, who had been captured during war 

operations.’  This proposal, which potentially covered spies and ‘fifth columns,’  led to 106 107

opposition from Lamarle: he sought to prevent outside observers or Protecting Powers from 

intervening on behalf of such irregulars.   108

 By contrast, the famous writer and former resistance fighter, Georges Duhamel, 

demanded basic human rights for every detainee, by safeguarding habeas corpus and protections 

against torture as well.  Captain Vandaele of the Ministry of War, seeking to protect its security 109

interests in Indochina and occupied Germany, wanted to maintain certain criteria for irregulars 

by asking them to wear a fixed insignia, for instance.  While expressing sympathy for the 110

proposals of former resistance fighters, Lamarle also feared that they would most likely engender 

fierce opposition from the British and Americans.  Due to these divisions, the French initially 111
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failed to specifically point out how, and to what extent, persons ‘not belonging to the regular 

armed forces’ should be covered.   112

Anglo-American Pushback  

Whereas the French extensively discussed the question of irregulars before the Government 

Expert Conference, the American and British preparatory discussions focused on completely 

different topics, such as revising existing regulations for military imprisonment to better protect 

their captured armed forces following the war’s atrocities. The fact that both had extensive 

wartime experiences in dealing with questions of partisan warfare (e.g. Hitler’s infamous 

Kommandobefehl, Ex Parte Quirin trials of 1942) did little to change this.  The US POW 113

Committee, whose name immediately reveals its core interest in prisoner of war issues, focused 

its attention on issues other than expanding the law’s scope for irregular fighters. While 

discussing the Committee’s early restrictive drafts for the POW Convention, Clattenburg even 

claimed that they ‘would have been very helpful to the FFI in France.’   114

 When the Americans and British arrived in Geneva, in April 1947, they acted as 

occupiers who sought to limit the future Convention’s access for Communist and/or anti-colonial 

resistance fighters in particular. Henry Phillimore, a former British prosecutor at Nuremberg,  115

played a critical role during these early negotiations: he constantly opposed efforts by the French 

to widen the law’s scope for resistance fighters.  During these proceedings, wartime resistance 116
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fighters Bourdet and Bellan demanded greater protection for irregulars under this Convention 

against forms of inhumane treatment, such as torture. Yet at the POW Committee’s very first 

meeting the French delegation asked for improved protection in the case of (non-recognized) 

resistance movements.  These proposals, which were supported by most other formerly 117

occupied countries, took the poorly prepared UK delegation by complete surprise (‘new and 

unexpected’), forcing it to reserve its opinion on this issue.   118

 Having expected a far more restrictive attitude of a present occupier in Germany and 

overlooking the differences within the French delegation, Phillimore felt that its members lacked 

a sense of reality by seeing ‘all questions through the eyes of defeat [rather than those] of a 

detaining power, an occupying power, or a victorious power.’  Still, he expressed sympathy 119

since ‘many, if not all, of [the French] had […] been in German occupation camps and they, their 

relatives and friends had had bitter [wartime] experiences.’  Likewise, the ICRC appreciated 120

this point, but it remained reluctant to publicly speak in favor of French proposals widening the 

law’s scope for partisans. Pilloud, for instance, called it a ‘delicate topic,’ claiming that it was 

‘impossible’ to include every partisan.   121

 While the French and British both initially saw room for compromise,  the POW 122

Committee discussing the issue experienced a major deadlock. Frustrated, the British, like the 

Americans, complained that their Western European allies were unable to think in terms other 

than ‘those of their experiences under occupation.’  In particular, they disliked the fact that 123
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none of them seemed to be ‘conscious of the problems which they [would be] confront-[ed with] 

if the circumstances were reversed.’  As these gaps were not to be bridged anytime soon, 124

Phillimore suggested a special sub-committee, but its members failed to agree upon a 

compromise formula acceptable to both sides.  125

 Viewing him as a legal expert and a potential mediator,  the ICRC asked Phillimore to 126

draft a separate text that could be used as a template for further discussion. The ICRC’ misjudged 

the situation completely, however. Unsurprisingly, Phillimore created a text which fell in line 

with British interests by demanding strict conditions for resistance fighters to fall under the 

future POW Convention. Among other things, they had to have effective control over a certain 

territory, carry their arms openly, wear a distinctive sign, meet a reciprocity clause, and could be 

potentially prosecuted for their acts. This proposal immediately triggered heavy opposition from 

the French and many other delegations: Bourdet, for instance, argued that this new text would 

make partisan warfare ‘more terrorist’ in enabling more extrajudicial violence.   127

 In principle, the Americans preferred a far less restrictive drafting approach than 

Phillimore advocated. The fact that the British were so restrictive had much to do with their 

anxieties regarding the insurgency they were fighting in Palestine. Informally, Phillimore 

admitted that partisan warfare would become more relevant in the future, but this time he felt it 

was necessary to prioritize the ‘very serious threat to [British] armed forces […]’ in Palestine.  128

This factor, combined with the belated arrival of the Stalinist Polish delegation which sought to 

obstruct the Anglo-American delegations,  made it obvious for everyone ‘that no agreement 129

 Report of American Delegation to Government Experts Conference, 1947, no. 674, Provost Marshal General, 124

NARA.

 Minutes Meetings Commission II, 1947, no. CEG_1947_COMM2_PV_01, ICRC Library.125

 See Letter Phillimore to Max Huber, 5 November 1945, no. CR-240-7, ACICR; and Letter Huber to Phillimore, 5 126

October 1945, no. CR-240-7, ACICR. 

 Cable Lamarle to Foreign Ministry on Partisans POW Convention, 16 April 1947, no. 160, Unions 127

Internationales 1944-1960, LAD. See also Minutes Meetings Commission III, 1947, no. 
CEG_1947_COMM3_PV_03, ICRC Library.

 Cable Lamarle to Foreign Ministry on Partisans POW Convention, 16 April 1947, no. 160, Unions 128

Internationales 1944-1960, LAD.

 Minutes Meetings Bureau, 1947, no. CEG_1947_BURCONF_PV, ICRC Library. See Report of American 129

Delegation to Government Experts Conference, 1947, no. 674, Provost Marshal General, NARA.

!158



could be reached.’  The result was that the POW Committee failed to agree upon the POW 130

Convention’s scope since many realized that another opportunity for discussion would arise at a 

future (diplomatic) conference.  

3.3 Cutting Links  

The outcome of the meeting caused frustration on the part of at least three of the four major 

drafting parties. Whereas the British and Americans blamed its failure on the Western Europeans, 

the French saw their stubbornness as a major cause for it. Equally disappointed, the ICRC was 

becoming increasingly skeptical about achieving greater protection for irregulars through the 

POW Convention. In June 1948, president Ruegger admitted during a POW Committee meeting 

he attended in Washington that if it would accept the ICRC’s new drafts for the Conventions then 

‘he was willing to rest the subject.’ While he ‘had evidently hoped that more protection might be 

accepted for partisans,’ he appreciated that widening this treaty scope would ‘probably’ lead to 

only more violations.   131

 By mid-1948, the ICRC had thus largely given up on its original plan to widen the POW 

Convention’s scope. In its new draft, it copied the Hague Regulations’ criteria and Phillimore’s 

demand for effective control of a territory by resistance movements. Of course, the ICRC had 

made a few critical suggestions for this treaty by extending its scope to internal wars and 

preventing that prisoners whose status was contested could be excluded, but these proposals did 

little to challenge its foundational article’s still restrictive outlook. The most important change in 

the ICRC’s attitude with respect to irregulars had taken place in another domain. As we saw 

previously, under influence of human rights it had begun advocating a regime of minimum 

protection for nearly every captured ‘enemy civilian’ under the Civilian Convention.  

 What is most striking is that the ICRC had decided in early 1948, when it presented its 

new drafts to the other major drafting parties, to make it possible for irregulars excluded from the 
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POW Convention to fall under the Civilian one. The Legal Division admitted in its proposals that 

‘should […] [persons applying for POW-rights, BvD] be refused, for any reason, the application 

of these international Conventions [i.e. the POW Convention, BvD], they shall be protected by 

the present Convention [the Civilian Convention], in so far as they have a right thereto under the 

present Article [Article 3].’  By covering anti-colonial guerrillas, spies, and suspects of these 132

acts, the ICRC tried to guarantee all of them the rights of appeal, humane treatment, a fair trial, 

and access to a counsellor. This major shift, largely overlooked in the literature,  blurred the 133

distinction between fighters and non-combatants.  

 Whereas the ICRC tried to prevent irregulars from being excluded from these 

Conventions, the UK War Office Committee, which was tasked with revising the POW 

Convention, tried to achieve the very opposite. In mid-1947, the chairman and hardliner Gardner 

drafted an influential memorandum in which he expressed serious concern about plans to allow 

many irregulars to fall under these treaties.  He particularly disliked wider definitions which 134

might possibly cover ‘“terrorist” elements in Palestine’ – a reference to Zionist guerrillas.  His 135

principal aim was to demand from partisans to come out into the open and meet a so-called 

‘objective test […] which an Occupying Power can itself regard as fair.’  This meant that they 136

would either fight against a regular army in an open battle – leading to their destruction – or 

work secretly and, if captured, suffer from maltreatment by the enemy.  

 When the War Office Committee discussed this memorandum in September 1947, it was 

agreed that it was imperative to prevent commanders in the field from being ‘handicapped’, or 

that ‘terrorists campaigning against law and order,’ in colonial territories, be covered. Arthur 

Dove, the War Office’s Deputy Director of Military Operations, agreed that it was important to 

give ‘the maximum protection to any of our own people dropped within enemy lines.’ Once 

hostilities ceased, however, he argued that ‘those responsible for acts of subversive terrorism’ 
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should be excluded. Like Gardner, Dove’s thinking with respect to this issue was strongly 

colored by anxieties concerning the protection of ‘our forces in Palestine at present.’ Likewise, 

the influential Legal Adviser of MI-5, B.A. Hill, wished not to ‘handicap [us] in dealing with 

such a situation as existed in Palestine.’   137

 The War Office Committee eventually accepted a less strict proposal than Gardner had 

originally suggested. Among other things, it accepted that partisans could have no effective 

control over a territory or wear a distinctive sign habitually. While less restrictive, the British 

government still maintained a very regressive and extrajudicial attitude with respect to treating 

irregulars, particularly those involved in colonial wars. The War Office Committee’s report said 

clearly that those operating in ‘colonial, mandated or trustee territory in which a rebellion is in 

progress’ could never fall under this future treaty.  It is important to recognize that partisans 138

operating elsewhere were asked to meet conditions they could never meet in practice, or that 

would lead to their inevitable defeat in the face of a more powerful regular army.  Essentially, 139

the War Office was trying to internationally legalize its extrajudicial counterinsurgency policies 

previously used in Palestine.  

 Discussing the Civilian Convention, the Home Office Committee added that ‘enemy 

agents and suspected enemy agents whilst entitled to be treated humanely, should not have the 

right to benefit by certain particular provisions [e.g. Protecting Power-connections, BvD] of the 

proposed [Civilian, BvD] Convention.’  The problem, however, was that it left unclear what 140

‘humane treatment’ precisely meant. No judicial oversight was accepted, for instance. The ICRC 

would not be allowed to visit prisons where those persons would be held. Detaining officials 

were granted highly discretionary and extrajudicial powers when interrogating suspects of hostile 

activities. Those persons held in the colonies or in the Mandate of Palestine were entirely 

excluded, as we saw earlier. These recommendations sanctioning the use of extrajudicial 

interrogation measures emerged from deeply rooted anxieties among British security and 
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intelligence officials, whose views were dominant at this stage, in relation to the insurgency in 

Palestine and the threat of Communist ‘fifth columns.’  

 In September 1947, the US POW Committee restarted its reexamination of the POW 

Convention. Unlike the British, it initially adopted a more moderate approach to the issue of 

treating irregulars, from spies to guerrillas. Although it shared British concerns about the threat 

of Communist spies, the POW Committee’s debates revealed far less concern about this matter at 

this early stage of the drafting process.  With human rights remaining influential in State 141

Department echelons, it endorsed Clattenburg’s proposal for a general clause with minimum 

human rights protections for all kinds of detainees. On the other hand, it removed from the text 

small-scale internal wars and it knew very well that the existing draft was rigid enough to largely 

safeguard its security and intelligence interests in occupied Germany, or in any other future 

occupation during a conflict with the Soviet Union. In June 1948, when ICRC officials had come 

to Washington, US officials admitted frankly that they were ‘perfectly aware’ that their plans for 

the POW Convention left most partisans isolated.   142

The Stockholm Conference  

When the four major drafting parties met in Stockholm in August 1948, there was little time to 

discuss ‘difficult passages’ like those relating to partisans.  Revising the POW Convention, the 143

Juridical Committee’s second sub-committee first removed the UK demand for partisans to have 

effective control over a territory. Next, it rejected Cohn’s far-reaching proposal to ask for 

partisans the same requirements as the levée, a proposal that would be accepted only in the 1970s 

 With respect to irregulars’ protection, it was more interested in issues varying from the protection of civilian air 141

crews, considering the Japanese ‘Enemy Airmen’s Act’ of August 1942, medical personnel, chaplains, merchant 
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with the Additional Protocols.  British observers disapproved of Clattenburg’s human rights 144

clause: during informal talks, Gardner told his mostly indifferent US colleague about his 

opposition to this ‘completely impossible provision.’ He feared it would give protection to ‘spies, 

war criminals, unauthorized underground movements and the like.’ When the proposal was 

finally accepted by the conference, he noted how ‘Italian, French and Belgian representatives 

[had] received it with open smiles.’   145

 Studying the Civilian Convention, the conference’s third sub-committee focused on the 

ICRC’s proposal to create a bridge between the two Conventions. Unfortunately, the specifics of 

this debate are unavailable due to a lack of detailed minutes. One report from the Dutch 

delegation suggests that the Canadians rejected this proposal, whereas the ICRC continued to 

support it, though cautiously.  In the end, the third sub-committee accepted a fairly confusing 146

section, which said that ‘[…] the nationals of the country where the conflict takes place and who 

are not covered by other international conventions, are likewise protected by the present 

Convention.’  This section, which applied to internal conflicts as well, left unclear how it 147

should be interpreted in times of occupation. Neither did it specifically address the status of 

resistance fighters as such. Cohn’s delegation thus suggested adding an extra line stating clearly 

that ‘the protection of members of the underground movement has been provided for in the 

[POW Convention]. In case of doubt, members of the underground movement shall benefit at 

least by the same protection as that ensured to civilian populations […].’  The Danish proposal 148

seems to have failed to reach codification, as it was only been mentioned in the minutes as a 

possibility for future debate.  

 In the end, the Stockholm Conference made a few remarkable steps in towards protecting 

partisans. In the first place, it recognized, for the first time in history, human rights in wartime 
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and the right to collectively resist in occupied and colonial territory under the POW Convention. 

The treaty’s fourth article made it far more difficult for detaining powers to eliminate ‘doubtful 

categories’ of prisoners and provided captured persons suspected of hostile activities with the 

rights of habeas corpus, which effectively meant prohibiting summary execution.  On the other 149

hand, the conference admitted that its maintaining of strict conditions spelled a failure to protect 

partisans through the POW Convention. Compared to the original 1929 Convention, this new 

text required them to comply with three additional conditions. This left European continentals 

very disappointed. Cohn’s delegation, therefore, made a reservation to this part of the draft.  150

The question of how to create a possible safety net between the two treaties for excluded 

irregulars was not sufficiently answered either, fomenting further controversy in the following 

months.  

 Despite these shortcomings, the Stockholm Conference’s outcome represented a legal 

breakthrough for the protection of irregulars. This can be accounted for by considering two 

important factors. First, it was caused by the absence of British opposition due to its decision not 

to send any government delegates with full voting rights to Stockholm. ‘There is no doubt,’ 

admitted a New Zealand delegate afterward, ‘that the UK and those countries which have 

supported its views have lost heavily as a result of their silence at Stockholm […] Occupying 

powers […] were shorn of the right to punish adequately the hostile acts of the local 

inhabitants.’  Secondly, as a result of the flexible instructions from the State Department, the 151

US delegation acted ‘très souple,’ according to a surprised French delegate who had expected 

fiercer opposition.  Indeed, they never pressed for any solution: if they met severe opposition, 152

they would drop their proposal, or make a reservation. The lack of pressure from these two 

usually restrictive major drafting parties created the conditions which enabled the ICRC and 

French to successfully push through proposals to safeguard certain basic rights for irregulars.  

 Revision of the POW Convention, no. CI_1948_PROJET_ENG_03, ICRC Library. 149

 Summary Debates Sub-Commissions of the Legal Commission, no. 22, American Red Cross, NARA.150

 Report of New Zealand Delegation to Diplomatic Conference of Geneva 1949, AAYS 8638 W2054 151

ADW2054/1220/3/3 (R18524114), ANZ.

 See Instructions US Government for Basil O’Connor, Chairman of the US Delegation, August 1948, no. 22, 152

RG43 - 5536, NARA; and Report Bellan Conventions Internationales - Protection des Prisonniers de Guerre, 
October 1948, no. 159 - TER, Unions Internationales 1944-1960, LAD.

!164



 The British government reacted with great skepticism to these Stockholm drafts. In late 

1948, Gardner drafted another restrictive memorandum, in which he objected to Clattenburg’s 

accepted clause and to covering so-called ‘[illegitimate] hostile acts on the part of private enemy 

individuals.’ For him, it was essential that if one person committed a hostile act against the 

occupier, then this person ceased to be a non-combatant protected under the Civilian Convention. 

Then, he argued, that person should meet an ‘objective test’ which allows for access to the POW 

Convention’s rights.  A later briefing for the Cabinet confirmed that the occupier could 153

ultimately determine whether this person had met that test’s requirements – ‘the ones of proof 

would be on the partisan’.   154

 Influenced by anxieties surrounding the threat of Communist spies and as a result of the 

ongoing unrest in British Malaya, the final UK memorandum, which excluded suspects of hostile 

operations, created significant controversy within Whitehall itself. The Home Office and MI-5, 

on the one hand, wished to entirely exclude enemy agents and anti-colonial guerrillas in 

particular. The Foreign Office, however, expressed concern about the fate of its subjects who 

were held captive abroad and in occupied territory, for instance. Not seeing the need to ‘trouble 

the PM on this point,’  the two sides finally agreed to solve the matter between themselves. 155

Their final proposal was to give every detainee the right to be humanely treated, although they 

did not clearly define this point in their suggestions.  

 This lack of definitional clarity was the result of the continuing internal split among the 

British drafters concerning what humane treatment precisely entailed, a debate which has strong 

echoes with later extrajudicial regimes. British intelligence officials drew an important 

distinction between ‘physical violence and cruelty’ and ‘mental violence and cruelty,’ without 

clarifying these different terms. In private conversations, they argued that ‘mental torture must be 

used […] for an effective interrogation.’  Furthermore, MI-5 tried to make it impossible for 156

Protecting Powers or the ICRC to monitor the situation of these suspects held in extrajudicial 
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detention. In principle, this meant that the Secretary of State were to be given the ‘unfettered and 

final decision […] as to who is to be suspected of being an enemy agent [that was] not 

challengeable in the Courts or by the Protecting Power.’   157

 These proposals were finally discussed at a critical meeting of the Labour Cabinet, which 

was attended by the Prime Minister Attlee, Home Secretary James Ede, and Foreign Secretary 

Ernest Bevin.  They decided to endorse the memorandum’s suggestions, while stressing that 158

detainees ‘are always to be humanely treated.’  On the other hand, the Cabinet attenuated this 159

proposal by cutting the potential link between the two treaties. Also, it questioned the Stockholm 

drafts’ strict prohibitions against torture and inhumane treatment.  Hence, it tried to exclude 160

from the texts suspects of hostile acts, illustrated by a revealing comment from Gardner during 

an internal meeting of his delegation at the start of the diplomatic conference, in April 1949:  

 [Our] object […] [is] to combat the view that everybody should be protected by one  

 Convention or another. We were deliberately creating a gap between the Conventions to  

 cover people who did not conform to the recognized laws of war […] and we ought to  

 have it firmly in mind that we wanted the genuine suspect to be in the gap, and not in the  

 Conventions. Each delegate should have it clearly in mind that we deliberately wanted to  

 exclude from all Conventions not merely spies, francs-tireurs and saboteurs, but also the  

 persons who were suspected of these operations.  161

This remark demonstrates the British delegation’s extrajudicial and highly restrictive attitude, 

which was caused by its deeply rooted anxieties with regard to the security of its intelligence, 

military, and colonial officials in Europe and Asia. These anxieties were fueled and strengthened 
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by rumors in Whitehall about the increasing threat of Communist ‘fifth columns’ in the wake of 

rising East-West tensions.  

 Although the increasingly dominant Pentagon realized it was impossible to fully revise 

the Stockholm drafts,  it shared many of those concerns relating to the threat of Communist 162

agents. The growing hysteria in Washington surrounding the threat of alleged Soviet spies had a 

serious impact upon its preparations for the upcoming diplomatic conference in Geneva. For this 

reason, the US POW Committee hardened its attitude, opposing the State Department’s original 

plan for a general human rights clause.  It also suggested, following recommendations from the 163

Department of Justice, to cut the link between the two treaties by means of a special security 

clause for the Civilian Convention. This extrajudicial clause would place captured enemy agents 

temporarily outside the law’s scope. By trying to prevent these detainees from spreading 

intelligence through outside observers, Washington aimed to protect its most vital security 

interests at this stage of the Cold War.   164

  While still considering it a major priority, Paris no longer pushed so hard for the question 

of partisans if it would undermine obtaining a common understanding with the other Great 

Powers, particularly the Soviet Union. The French, as part of a larger effort to gain better 

relations with Moscow, wished to obtain contractual reciprocity with the Soviets and even saw 

them as potential drafting allies, deflecting the expected Anglo-American opposition. While 

Craigie would later complain that they were often ‘unduly apprehensive of any opposition to the 

Soviets,’  the Soviets expressed suspicion about such accommodation among Western 165

delegations.  When meeting in Paris, the British convinced Lamarle to take their mutual 166

defense interests more seriously, for instance with regard to Communist spies. He admitted that 

his government had not fully ‘appreciated the dangers of allowing suspected spies coming under 

 Still, the Pentagon regretted the attitude of their Stockholm delegation, which accepted a whole range of 162
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the Conventions.’  This statement was in accord with his government’s broader agenda of 167

seeking a better understanding with its two major NATO-allies on issues of common military and 

diplomatic interest. 

 With respect to partisans, the French Foreign Ministry endorsed a double solution by, on 

the one hand, limiting the POW Convention’s scope for collective resistance, and, on the other 

hand, assuring basic rights for individuals under the Civilian Convention. As part of this scheme, 

its delegation was instructed to bring the two treaties ‘into harmony’ with each other by means of 

the preamble featuring human rights, which remained an instrumental element for their overall 

drafting agenda. Indeed, the French delegation consistently aimed at banning torture and 

improving the ‘procédure judiciaire’. Unlike the British, they saw overlap, rather than a contrast, 

between the Geneva Conventions, the Genocide Convention, and the UDHR.  The French, both 168

at home and in Geneva, envisaged a direct link between human rights and humanitarian law.  

 The Soviets and the ICRC were arguably the two strangest partners of this entire drafting 

process.  At the diplomatic conference, although ideological opposites, the two parties often 169

worked together and supported each other’s proposals, endorsing the Stockholm drafts from 

1948. Acting more cautiously, the ICRC accepted these texts, although it demanded clearer 

definitions and made a few important clarifications, for instance by removing Clattenburg’s 

clause in favor of the Civilian Convention’s preamble.  The Soviets, by contrast, took a far 170

more aggressive approach by actively opposing their Anglo-American adversaries’ proposals. In 

essence, the Soviets, based upon their wartime policies and ideological preconceptions, wished 

to widen the POW Convention’s for as many irregulars as possible, with the exception of 

suspected ‘war criminals,’ which created UK concern over the safety of their bomber pilots.   171
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 The Soviets consciously weakened their proposals by undermining the position of outside 

observers, such the ICRC, to enforce the law: they were particularly keen on preventing 

Protecting Powers from visiting their Gulag archipelago. More generally, the Soviet delegation 

turned Geneva into a Cold War battleground through its support for potentially wide-ranging 

legal principles and by ‘cladding [itself] in a white sheet and posturing as the champion of the 

“humanitarians”.’  In doing so, it assumed the role of a ‘great humanitarian’ by trying to 172

embarrass particularly those ‘who oppose[-d] working drafts on practical and legal grounds’, 

wrote a number of concerned British and American representatives.  173

3.4 Excluding Communist ‘Fifth Columns’ 

The specter of Communist ‘fifth columns’ continued to haunt them. Yet during the POW 

Committee’s very first discussions, major dissension erupted around the sixth paragraph of the 

Stockholm draft’s article on organized resistance movements. As in 1947, this question created a 

major split between the Anglo-Americans and the European continentals, including the Soviets, 

who were willing to go ‘to almost any length,’ complained Craigie.  During this early stage of 174

the debate, his delegation received very little support for its alternative proposals. Lamarle called 

them ‘too elastic’ and ‘too imprecise.’  The Soviets found them a ‘retrograde step.’ And Imre 175

Szabó, a Hungarian-Marxist legal scholar and former Nazi captive as a Jew, supported the 

Stockholm draft, whose ‘essential purpose […] was to extend protection to the greatest possible 

number of persons.’   176

 This strong antagonism between parties from opposite sides of the Iron Curtain surprised 

most delegates. The New Zealand delegation wrote later that ‘it was not appreciated […] that so 

many governments would send delegations to Geneva with unqualified instructions to support 
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the Stockholm text. It was not realized that opposition to many of the provisions of that text 

would come as a complete and unpleasant surprise to many of the countries which are favorably 

disposed towards us.’  Considering his own proposals ‘rational’, Craigie expressed 177

disappointment with the situation, which he characterized as ‘reverse of realistic.’  Indeed, it 178

must have been rather paradoxical to witness how the Western Europeans at this stage of the 

Cold War were supporting their potential occupier ‘to outvote the Anglo-Saxon countries.’  179

 While remaining confident about his chances to secure his delegation’s core interests,  180

Craigie was now confronted with a major problem within his own delegation. Gardner was in the 

midst of a personal rivalry with certain US delegates who took part in the same POW 

Committee’s discussions. According to Gardner, they staged ‘a series of violent attacks grossly 

misrepresenting UK proposals and arguments.’  Other delegates, too, had noticed how these 181

British and American delegates were fighting an embarrassing ‘oratory duel.’  During a 182

meeting of this UK delegation, the personally frustrated Gardner warned his fellow delegates that 

‘if the present state of affairs continued […] the delegation should return home and refuse to sign 

the Conventions as they stand.’ By contrast, the diplomatically far more experienced Craigie 

preferred to stay in Geneva to make the drafts ‘workable’ rather than go home, a view which he 

eventually pushed through.  This crisis nonetheless reveals the tension that beset the Anglo-183

American coalition, endangering its bargaining position and the negotiations as a whole. 

 The report itself is not signed by any New Zealand official. However, considering its style and expertise, it is 177

likely written by Baxter himself. Report of New Zealand Delegation to Diplomatic Conference of Geneva 1949, 
AAYS 8638 W2054 ADW2054/1220/3/3 (R18524114), ANZ. 

 Craigie’s Report on the Diplomatic Conference, November 1949, no. 6036, ADM116, TNA.178

 Report of New Zealand Delegation to Diplomatic Conference of Geneva 1949, AAYS 8638 W2054 179

ADW2054/1220/3/3 (R18524114), ANZ.; and Craigie’s Interim Report of Geneva Conference, 4 May 1949, no. 
20770, ADM1, TNA.

 Craigie’s Interim Report of Geneva Conference, 4 May 1949, no. 20770, ADM1, TNA.180

 Report on the Work of the War Office Members of the UK delegation, 1949, no. 14038, WO32, TNA.181
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  In the following days, Craigie would try to persuade Harrison to control his delegates in 

the POW Committee, an attempt which initially failed to yield any results.  Fierce 184

confrontations between the delegations continued, causing serious disappointment on the part of 

Harrison. While appreciating French moderation, he anxiously reported how their British allies 

were ‘losing votes.’  The Soviets were successfully undermining their proposals in various 185

Committees, thus creating a split within the Western bloc that deeply worried Harrison’s 

delegation.  In the following weeks, the Anglo-Americans delegates informally pressured their 186

Western European allies to take seriously their common defense interests as members of the 

Western defense bloc.  

 Meanwhile, the POW Committee was facing a deadlock over the question who to allow 

to access the POW Convention. When the Committee decided to create a Special Committee 

with a Working Party, the chairing of this body spurred yet more tension among the American 

and British delegates. The American delegate’s suggestion to nominate Gutteridge led to fierce 

criticisms from her. The British delegate felt this was done with ‘nefarious intent […] to railroad 

the Stockholm draft […] through the Committee, knowing that [I] could not object without a risk 

of seeming partiality and [our] delegation could not criticize [it] without appearing to censure 

[me].’ Gardner, the other British delegate, agreed with her.  When these two British delegates 187

suggested dropping some of their demands, Craigie responded that he was ‘not happy’ about this 

sudden move by his colleagues. Thereafter, he tried to improve the hostile relations between 

these different delegations of the Western bloc through informal talks with Yingling, Harrison, 

Lamarle, Cahen, and the Dutch jurist M.W. (‘Jonk’) Mouton, also a former exile in London 

advising his government there, who would come to play a critical role as a mediator.  188

 These behind-the-scenes talks concerned three new proposals with respect to partisans 

and the POW Convention: a strict Belgian amendment, a British proposal with support from the 

 Minutes of Meeting UK Delegation, 4 May 1949, no. 4150, FO369, TNA.184

 Cable US delegation for State Department on Diplomatic Conference, 9 May 1949, no. 5, RG 43 - 40, NARA. 185

 See Cable US delegation for State Department on Diplomatic Conference, 2 May 1949, no. 5, RG 43 - 40, 186

NARA.

 Minutes of Meeting UK Delegation, 14 May 1949, no. 4152, FO369, TNA. 187
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United States, and Cohn’s suggestion to reject belligerent equality. The Belgian and British 

proposals, which demanded a fixed emblem and effective control over lower units by partisans, 

caused criticism from the ICRC and the Soviets, who felt these plans ‘might [be] easily given an 

arbitrary interpretation.’  The other proposal from Danish-Zionist Cohn to delete ‘belligerent 189

equality,’ a principle which said that the law’s obligations apply equally to every belligerent 

regardless of whether its acts of war had been unlawful or not,  would significantly lower the 190

threshold for resistance fighters. For instance, it would allow individual civilians acting against 

genocide in a context of aggression to lawfully take up arms in occupied territory.  It can be 191

called hardly surprising that the Israeli Major Arieh Steinberg,  ‘bearing in mind the terrible 192

suffering undergone by [my] people,’ responded positively:  

 Up to the last war combatants alone were involved in the event of conflict. That was no  

 longer the case during the Second World War, in the course of which a belligerent Power  

 was manifestly bent on exterminating a whole people, massacring women and children in 

 cold bold. What should a people do in such circumstances? Should it not rightly and  

 dutifully seek to defend itself?   193

 Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II, Section A, p. 428-430, LOC.189

 Minutes of Meeting UK Delegation, 19 May 1949, no. 4152, FO369, TNA.190

 Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II, Section A, p. 423-427, LOC.191

 Based on their recent wartime experiences, the Israelis endorsed a position almost diametrically opposed to the 192

one they would endorse three decades later. During the negotiations of the Additional Protocols in the 1970s, they, 
considering themselves occupiers first, rejected a set of very similar proposals then introduced by the Palestine 
Liberation Organization (PLO), and a few other ‘national liberation movements’, to improve the position of 
guerrillas in particular.

 Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II, Section A, p. 426-427, LOC. 193
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More surprisingly, the Soviets and Cahen’s delegation, supposedly influenced by Lemkin’s 

advice,  both approved of Cohn’s proposal. The Soviet delegation largely acted in line with its 194

(wartime) policies to blur the distinction between international and colonial wars as well as 

between jus ad bellum- and jus in bello-principles.  Craigie’s delegation, however, saw the 195

Danish proposal as an attempt to undermine common defense interests at risk, rejecting it 

outright.  In private, Craigie said that Cohn’s ‘narrow and obstinate leadership’ had a much too 196

strong an influence over his Scandinavian allies who often voted with the Soviets.   197

 While Cohn’s proposal was eventually rejected, the Belgian proposal and the existing 

Stockholm draft received significant support. When the chairman (mistakenly) demanded a 

preliminary vote,  the Belgian proposal gained approval from the British, the Commonwealth, 198

some Western Europeans, and the French who did so following British lobbying efforts. The 

original Stockholm draft received equally marked support, with the Danes, Soviets, Israelis, 

Indians, and Americans approving it.  Voting with the Soviets to outvote its own British and 199

French allies, the US delegation created a great deal of surprise among the delegates present at 

 In August 1948, at the United Nations, Raphael Lemkin had told French officials that ‘a national, ethnic or 194

religious group under the threat of systematic destruction by the occupying power would find themselves in a state 
of self-defense.’ He argued that this principle of self-defense had to be extended to a national, ethnic, or religious 
group under ‘threat of its existence’ and to ‘partisans, in the case of the occupant’s plan to systematically to destroy 
[them].’ He found it essential, therefore, to carefully lower the requirements for them. It is quite likely that Lemkin’s 
remarks influenced Lamarle’s delegation, and the French Foreign Ministry, in supporting the Danish proposal, and 
to partly base their instructions upon the Genocide Convention as such. See Note to French Foreign Minister, 16 
August 1948, no. 159 - TER, Unions Internationales 1944-1960, LAD; and Instructions French Foreign Minister for 
French Delegation, 14 April 1949, no. 161, Unions Internationales 1944-1960, LAD.

 See Johannes Socher, “Lenin, (Just) Wars of National Liberation, and the Soviet Doctrine on the Use of Force,”  195

Journal of the History of International Law, Vol. 19, No. 2 (2017): 219-245. 
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Minutes of Meeting UK Delegation, 20 May 1949, no. 4152, FO369, TNA.

 Craigie’s Report on the Diplomatic Conference, November 1949, no. 6036, ADM116, TNA. Pilloud too 197

acknowledged that some of Cohn’s interventions were ‘curieux’ and ‘very often incomprehensible’. Conference 
Diplomatique. Rapport Spécial Etabli par Pilloud, 16 September 1949, no. CR-254-1, ACICR.

 Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II, Section A, p. 443-447, LOC.198
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this session.  Among other things, it reveals a lack of coordination and the personal rivalry 200

undermining the relations among British and American delegates participating in the POW 

Committee more broadly.  

  By early June 1949, following the article’s first reading, the delegates feared that no 

solution would be reached in the end. After the controversial vote, Craigie successfully 

persuaded Harrison to work together in the near future on defense-related issues like the 

treatment of irregulars.  By invoking their common interests as members of the Western bloc 201

facing a common Soviet threat, Craigie was able to lift his delegation out of its isolation while 

applying pressure on Harrison to keep control over his own delegates openly fighting with UK 

delegates in the POW Committee. Although they did so only ‘with obvious reluctance,’  these 202

US delegates eventually bent to Harrison’s directive. Thus, the Anglo-American bloc solidified 

as the Soviet position appeared increasingly weak.  

 By convincing his French, Italian, and US partners to work together as NATO allies on 

defense-related questions,  Craigie eventually lowered support for plans to significantly expand 203

the law’s scope for resistance fighters. As time went on, he wrote,  

 Opinion veered more and more towards our own more realistic approach […] This  

 change in sentiment was due not only to sustained argument in committee but also to  

 discreet and continuous lobbying by members of our delegation outside the conference.  

 As an example it may be mentioned that, in the case of the Atlantic Treaty Powers, the  

 appeal to the ideals of ‘Western Union’ was usually effective when dealing with some  

 important point relating to our common defence.  204

 See Minutes Meeting UK Delegation, 3 June 1949, no. 4153, FO369, TNA; Report on the Work of the War 200

Office Members of the UK delegation, 1949, no. 14038, WO32, TNA; and Cable US delegation for State 
Department, 4 June 1949, no. 5, RG 43 - 40, NARA.
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This view was later partially confirmed by Pilloud who wrote that that the fear of war between 

East and West played an ‘enormous role’ in reuniting the initially split Western bloc.  205

 The deadlock over the question of partisans was finally broken when the Dutch mediator, 

Mouton, introduced a few compromise proposals,  the most important of which was  206

a plan to replace the disputed paragraph with a simple reference to resistance movements, 

leaving the status quo alone.  While appearing to widen its law’s scope, the proposal in fact left 207

in place some conditions which made the treaty’s scope stricter than for other irregulars, such as 

the levée. Although grasping the problem, the delegates were feeling shaken enough by the 

degree of hostility during these debates to accept this proposal.  Once the French and British 208

had prevented, in the Joint Committee, the POW Convention from being applied to resistance 

fighters in colonial wars, the plenary voted overwhelming in favor of this revised article. In it, 

the Anglo-American extrajudicial agenda was largely secured, and the Soviets and French 

 Conference Diplomatique. Rapport Spécial Etabli par Pilloud, 16 September 1949, no. CR-254-1, ACICR.205

 Mouton’s other proposal was to combine elements from the Martens Clause with those of human rights law. This 206

meant that ‘even in cases where the decision of the courts […] would not allow these persons to benefit [from the 
POW Convention], they shall nevertheless remain under the safeguard and rule […] of international law as derived 
from the usages prevailing among civilized nations, of human rights and the requirements of public conscience.’ 
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Geneva of 1949, Vol. II, Section A, p. 478-482, LOC. Mouton also reintroduced the idea of holding hearings for 
irregulars whose status had been questioned. He was inspired by the experiences of summarily executed Dutch 
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delegation, 1949, no. 14038, WO32, TNA. Mouton’s decision to drop his proposal later made it difficult for anti-
colonial and/or secessionist resistance movements to gain the POW Convention’s background. They lacked either a 
belligerent-connection or a government whose authority had been diplomatically recognized before the outbreak of 
hostilities. For the relevant Kassem case of 1969, see Solis, The Law of Armed Conflict, 240-243.
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received the reference to resistance movements they had sought to satisfy their leaders and 

constituents at home.  209

The Extrajudicial Security Clause  

While often neglected, the Civilian Convention’s debate on the security clause is highly relevant 

for understanding what protections resistance fighters would be given under the future Geneva 

Conventions. The Third Committee, where the security clause was discussed, had witnessed a 

major split between the ICRC and French, seeking to protect human rights for every enemy 

civilian,  and the closely collaborating Commonwealth-American delegations arguing in favor 210

of excluding certain irregulars from both Conventions.  While different in approach, the 211

proposals for a security clause of this latter group shared the objective of creating a gap, rather 

than a bridge, between the POW and Civilian Conventions.   212

 The most crucial first section of the final text for what later became Article 4 of the POW Convention: ‘A. 209

Prisoners of war, in the sense of the present Convention, are persons belonging to one of the following categories, 
who have fallen into the power of the enemy: (1) Members of the armed forces of a Party to the conflict as well as 
members of militias or volunteer corps forming part of such armed forces. (2) Members of other militias and 
members of other volunteer corps, including those of organized resistance movements, belonging to a Party to the 
conflict and operating in or outside their own territory, even if this territory is occupied, provided that such militias 
or volunteer corps, including such organized resistance movements, fulfill the following conditions: (a) that of being 
commanded by a person responsible for his subordinates; (b) that of having a fixed distinctive sign recognizable at a 
distance; (c) that of carrying arms openly; (d) that of conducting their operations in accordance with the laws and 
customs of war. (3) Members of regular armed forces who profess allegiance to a government or an authority not 
recognized by the Detaining Power. (4) Persons who accompany the armed forces without actually being members 
thereof, such as civilian members of military aircraft crews, war correspondents, supply contractors, members of 
labour units or of services responsible for the welfare of the armed forces, provided that they have received 
authorization from the armed forces which they accompany, who shall provide them for that purpose with an 
identity card similar to the annexed model. (5) Members of crews, including masters, pilots and apprentices, of the 
merchant marine and the crews of civil aircraft of the Parties to the conflict, who do not benefit by more favorable 
treatment under any other provisions of international law. (6) Inhabitants of a non-occupied territory, who on the 
approach of the enemy spontaneously take up arms to resist the invading forces, without having had time to form 
themselves into regular armed units, provided they carry arms openly and respect the laws and customs of war.’

 See Cable Lamarle to Foreign Ministry on Diplomatic Conference, 2 May 1949, no. 161, Unions Internationales 210

1944-1960, LAD; and Instructions French Foreign Minister for French Delegation, 14 April 1949, no. 161, Unions 
Internationales 1944-1960, LAD.

 Cable Lamarle to Foreign Ministry on Diplomatic Conference, 2 May 1949, no. 161, Unions Internationales 211

1944-1960, LAD.

 See Minutes of Meeting at Cabinet Office, 30 May 1949, no. 46, CAB130, TNA; Minutes of Meeting at Cabinet 212

Office, 24 June 1949, no. 46, CAB130, TNA; and Brief for Australian Delegation, no. series A1838, 1481/1A PART 
1, NAA.
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 While the ICRC and others asked Pilloud and Castberg to find a compromise solution for 

this problem, the French, British, and Americans decided to join forces to deal informally with 

this issue.  Working in consultation with the Australians, whose draft for a security clause lay at 213

the basis of these discussions, the leaders of the British, American, and French delegations came 

together regularly to discuss a future security clause for the Civilian Convention.  One of their 214

first proposals was to temporarily exclude individual suspects of hostile activities with 

continuing access to a Protecting Power.  This plan raised opposition from the Pentagon – from 215

the Army Intelligence Division in particular  – and the British General Staff and the Security 216

Services as well,  who feared that it would undermine their intelligence capabilities and 217

security interests as part of the larger Cold War struggle.   218

 Whitehall’s new instructions to accept a strict security clause caused further dissension 

within the British delegation. The delegates from the Foreign Office feared not only severe 

European opposition, but also that it would undermine the protection for future British nationals 

held in enemy hands. By contrast, the War Office representatives and others preferred to secure 

their most critical security and intelligence interests in the wake of the ongoing insurgency in 

Malaya and East-West tensions.  While the British delegation in Geneva successfully delayed 219

 To the disappointment of the ICRC, Castberg was called back to Oslo at the end of June. His role as the leader of 213

the Scandinavian delegations was taken up by Cohn. It is unclear why Castberg had to return home, or whether 
anyone had pressured Oslo to do so. Castberg had been previously considered for the position of president or vice-
president of a Committee, but his English and French language skills were said to be not good enough. The pressure 
of the French to have Cahen appointed as president of the Third Committee made an end to these informal 
discussions. See Note ICRC on Presidents and Vice-Presidents, 11 April 1949, no. CR-221-4, ACICR; and 
Conference Diplomatique. Rapport Spécial Etabli par Pilloud, 16 September 1949, no. CR-254-1, ACICR.

 Report on Debate Committee III by Hodgson, 1949, no. series A1838, 1481/1A PART 8, NAA. 214
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the discussions there, Gardner and Gutteridge were sent to London to attend a special meeting of 

the Interdepartmental Committee.   220

 For this meeting, Craigie wrote a secret letter to the Foreign Office in which he analyzed 

the situation and gave policy recommendations. He, like the Americans, knew that the key for the 

success of this operation to exclude so-called ‘hostile elements’ was to gain French support, 

thereby preventing opposition from the numerous smaller delegations. In his letter, he described 

how the question of ‘security’ was bound up in a much larger drafting debate involving the 

endangered French proposals for civil wars (see first chapter). ‘The French,’ wrote Craigie, ‘say 

that they can only afford to be conciliatory on [the security clause] if their proposals on civil war 

(now in jeopardy) go through. So you will see the matter is not free from complexity!’  221

Concerns of a Soviet occupation, said Craigie, sidelined any proposal that would legitimize 

‘wholesale arrests […] to which the Germans had recourse in the last war.’  222

 Craigie knew that French anxieties surrounding the debate concerning colonial war could 

be exploited for his own delegation’s extrajudicial agenda. As the Special Committee had 

previously rejected the French-sponsored Second Working Party text, the French were becoming 

extremely anxious about the Conventions being applied to Indochina. In response, the French 

seemed willing to accept, according to Craigie, a moderate security clause if the Americans, in 

particular, would support their plans for the exclusion of colonial war. In other words, the debate 

surrounding the security clause was directly connected to a wider discussion within the Western 

bloc about colonial war, NATO solidarity, and Communist spies. 

 While pushing the Interdepartmental Committee to make concessions,  Craigie joined 223

the ongoing informal talks with his French and US counterparts in Geneva. French war veterans 

minister Robert Bétolaud had just arrived with new instructions from his socialist Cabinet. 

Seeking to obtain Anglo-American support with respect to discussions regarding colonial war, he 

 See Minutes of Meeting UK delegation, 8 July 1949, no. 4157, FO369, TNA; and Letter Craigie on Security 220

Clause, 12 July 1949, no. 4156, FO369, TNA.
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accepted a less strict security clause with application to occupied territory. Craigie, however, 

wished to specifically exclude suspects of hostile acts in belligerent territory. While agreeing 

with his British colleague, Harrison refused to speak publicly in favor of his plan out of fear of 

losing French support for his own proposals. If Craigie’s proposal would be defeated, he reported 

to Washington, his delegation would support its own draft for the security clause. Harrison was 

confident that it would go through with French support ‘even if [the] British cannot go along.’ 

He knew, at the same time, that ‘chances of getting anything without French support [were] 

practically nil.’   224

 When the Interdepartmental Committee decided to give in to its delegation’s demands, 

combined with support from the State Department, the new compromise proposal looked 

increasingly appealing.  This new draft distinguished between the treatment of suspects in 225

occupied and belligerent territory. In the former case, French pressure made sure that it 

significantly limited the occupier’s powers. On the other hand, in belligerent territory, the 

detaining power would be able, according to the New Zealand delegation, ‘to subject enemy 

agents to a grueling and lengthy questioning, accompanied perhaps by deprivation of food and 

sleep. Such treatment, though not inhumane, may amount to physical or moral coercion. If it 

does, such questioning will be lawful in the case of suspects in the territory of a belligerent, but 

not in the case of suspects in occupied territory.’  This plan placed the French in a difficult 226

position: on the one hand, it would protect its core security interests with respect to Communist 

spies at home and featured more restrictions than previous proposals.  On the other hand, it 227

generated fear that it would open a back door for arbitrary treatment. In the end, the French 

 Cable Harrison to State Department on Security Clause, 13 July 1949, no. 5, RG 43-40, NARA.224
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decided ‘unwillingly’ to accept it.  The compromise text was approved by a majority of 5 votes 228

(UK, USA, Canada, France, Switzerland) to 1 (USSR), with 1 abstention (Norway).   229

 When this draft was discussed in the Civilian Committee and the plenary, the American 

and British delegates pushed their Western European allies to (publicly) support it. Pilloud later 

wrote that this pressure was ‘almost analogous’ to that of the Soviets on theír satellites.  The 230

Soviets, who had been excluded from these informal talks, viciously attacked this draft. Jewish-

Slovakian delegate Pavel Winkler said that it would ‘reintroduce police methods known only too 

well from the time of the National-Socialist occupation.’ Likewise, Soviet delegate Morosov felt 

it echoed the spirit of the McCarthyist anti-communist witch hunts in Washington. When the 

Soviets introduced their own proposals for this matter, the ICRC expressed little support for it. 

One important reason for this was that the Soviets admitted publicly that this proposal had no 

relevance for their own ‘suspects of spying,’ as these were of ‘domestic concern,’ outside of the 

scope of the Conventions.   231

 While defeated, the Soviets continued to use different measures to undermine and 

embarrass the Anglo-American delegations. They suggested a secret ballot to enable Western 

European delegations skeptical of the security clause to vote against this proposal, which was 

only narrowly rejected by the conference. The French, for their part, wished to raise the matter at 

the plenary and tried to subvert the originally English draft by means of revising its French 

translation.  When the British and Americans opposed these attempts, Lamarle admitted that 232

his delegation was ‘running the risk of an echec,’ potentially undermining the Western bloc’s 

cohesion and its own key interests.  

 Conference Diplomatique. Rapport Spécial Etabli par Pilloud, 16 September 1949, no. CR-254-1, ACICR.228
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 After ‘lengthy negotiations,’ the delegation accepted a French translation.  This raised 233

opposition from the ICRC and Soviets, who deemed it substantially different from the original 

text.  In their view, this new translation reopened the debate with regard to the security clause, 234

a proposal which would need a two-thirds majority, according to the conference’s rules of 

procedure. The Swiss president Petitpierre, however, ignored these rules (Pilloud: ‘abuse’, 

‘unedifying’) following pressure from the major Western powers to put out a vote for this 

particular text, which was eventually lost by the Soviets. The plenary then approved both texts, 

accepting the security clause.   235

 While the ICRC and Western Europeans were disappointed with this outcome and some 

considered even making a reservation to the security clause, in the end only a few states publicly 

opposed it. The British and Americans had prevented the POW Convention from lowering its 

threshold for most partisans. Although this treaty widened its scope for non-fighting categories of 

persons (e.g. civilian air crew) and ‘regular armed forces’ whose authority had not been 

recognized, a category which has been hardly applied since 1949, it provided little protection 

against inhumane treatment for partisans. This chapter, which has stressed its deeply anti-

colonial and Cold War origins, has shown that Article 4 of this treaty made an important textual 

reference to resistance movements, but this did not lead to lowering its threshold. On the 

contrary, it added two specific requirements (military organization, connection with a belligerent 

party). The reference to ‘organized resistance movements’ was basically meant as a means to 

break a major diplomatic deadlock.  

 Nor has the term received much currency since 1949. Most irregulars in future armed 

conflicts and occupations (e.g. Palestine, Cyprus) found it hard to gain protection under this 

POW Convention. The fact that it did not apply to civil or colonial wars either ‘removed one of 

 Cable Lamarle to Foreign Ministry on Security, 8 August 1949, no. 161, Unions Internationales 1944-1960, 233

LAD. 

 Pilloud: this text was ‘absolutely different’ even for somebody with ‘only weak knowledge of English.’ 234

Conference Diplomatique. Rapport Spécial Etabli par Pilloud, 16 September 1949, no. CR-254-1, ACICR.

 Pilloud wrote that it was ‘difficult for the Swiss’ who had not experienced war for more than decades to say 235

anything against a ‘state who had come to lead and win the largest war in history.’ Conference Diplomatique. 
Rapport Spécial Etabli par Pilloud, 16 September 1949, no. CR-254-1, ACICR.
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the most serious complications,’ noted a relieved New Zealand delegate afterwards.  The most 236

promising element for irregulars was the historically important ICRC-French plan to create a 

safety net between the two Conventions. Its existence was largely acknowledged by most of the 

delegates present at this diplomatic conference. Even the restrictive New Zealand delegation 

admitted it in its private report: ‘if [partisans] do not receive the protection afforded by the 

Prisoners of War Convention, they will automatically receive the protection afforded by the new 

Civilian Convention.’   237

 As part of the dissertation’s broader attempt to reconstruct ‘lost events,’ the fact that that 

element recognizing a safety net for partisans has been largely forgotten since 1949 has a great 

deal to do with past Anglo-American efforts to erase this element from the Conventions’ text. 

Indeed, they largely succeeded in deleting textual references recognizing that link and obtained a 

so-called ‘totalitarian’ security clause (according to the Dutch ) which would ‘virtually […] 238

deprive’ irregulars of the treaty’s human rights. For this reason, the New Zealanders felt it was of 

‘the greatest importance’ that those persons should always try to fall under the more protective 

POW Convention. This extrajudicial security clause, which allowed no impartial observer, gave 

states ‘virtually unlimited’ powers, and removed the detainee ‘indefinitely’ from the Protecting 

Powers’ eyes,  caused significant concern at the ICRC’s side, especially in the wake of the 239

rising tensions over the situation on the Korean peninsula.  240

 Report of New Zealand Delegation to Diplomatic Conference of Geneva 1949, AAYS 8638 W2054 236

ADW2054/1220/3/3 (R18524114), ANZ. 

 Report of New Zealand Delegation to Diplomatic Conference of Geneva 1949, AAYS 8638 W2054 237

ADW2054/1220/3/3 (R18524114), ANZ. Mouton, a strong advocate of greater protection for resistance fighters: 
‘That persons who do not fall under Article 3 [of the POW Convention, BvD] are automatically protected by other 
Conventions is certainly untrue […] These people, if they do not belong to Article 3 […] might be shot and that is a 
decision which we do not want to leave in the hands of one man [for which he tried to create the Article 5-procedure, 
BvD].’ Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II, Section B, p. 271, LOC. His acting 
minister, Joseph Luns, the NATO secretary-general in the 1970s, would later refute this claim when responding to 
questions from Dutch MPs. See Handelingen Tweede Kamer, 24 February 1954, The Hague.

 Report Dutch Delegation Third Commission, 1949, no. 3045, Code-Archief Buitenlandse Zaken, NA.238

 Report of New Zealand Delegation to Diplomatic Conference of Geneva 1949, AAYS 8638 W2054 239

ADW2054/1220/3/3 (R18524114), ANZ.

 Conference Diplomatique. Rapport Spécial Etabli par Pilloud, 16 September 1949, no. CR-254-1, ACICR.240
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4. The Silence of Geneva: Air Bombing, Atomic Warfare, and Distinction 

Why does the Civilian Convention, which aims to protect enemy civilians, remain silent on two 

of the greatest threats to their safety, i.e., air and nuclear bombing?  Why after the terror 1

bombings of Dresden and Hiroshima have no rules for air warfare been revised? And why does 

the Civilian Convention fail to specifically mention the principle of distinction between civilians 

and combatants?  Since 1949, most observers have ignored these questions, or even claimed 2

erroneously that the Convention was supposed to protect ‘humanity from another […] Dresden 

firestorm.’  These problematic statements have been caused by an almost exclusive focus on the 3

drafting outcome over its process, bypassing a range of historical attempts to regulate air-atomic 

warfare. 

 Others have argued that the Convention’s silence on this matter is the result of a then-

strict boundary drawn between so-called ‘Hague Law’ and ‘Geneva Law’, one exclusively 

regulating the war’s conduct, the other the protection for victims of war.  ‘The means of waging 4

war,’ argues Solis, ‘[were] issues left to […] “Hague Law” [and therefore] one [found] no 

 Pictet admitted, in 1999, that ‘states’ (the ICRC never wished to publicly identify one or more in particular) had 1

been largely responsible for the exclusion of nuclear warfare from the Civilian Convention. See Jean Pictet, “De la 
Seconde Guerre Mondiale à la Conference Diplomatique de 1949,” International Review of the Red Cross, Vol. 81 
No. 834 (1999): 205-208, 207. 

 Wade Mansell and Karen Openshaw have argued (erroneously) that the ‘crucial, traditional distinction between 2

combatant and non-combatant was retained and remained central.’ Wade Mansell and Karen Openshaw, “The 
History and Status of the Geneva Conventions,” in The Geneva Conventions Under Assault, ed., Sarah Perrigo and 
Jim Whitmann (London: Pluto Press, 2010), 18-41, 23.

 This quotation comes from an online article written by the Geneva-oriented BBC journalist Imogen Foulkes. 3

Imogen Foulkes, “Geneva Conventions Laws of War ‘Need Fixing’,” Website BBC News Link: http://
www.bbc.co.uk/news/world-europe-35023029 (retrieved 6 May 2017). Former RAF legal officer William Boothby 
extensively discusses the law of targeting, but does not give a proper answer for the silence at Geneva. See William 
Boothby, The Law of Targeting (Oxford: Oxford University Press, 2012), 25-26, 168-170. Other examples: Ingrid 
Detter, The Law of War (Farnham: Ashgate, 2013), 307-320; Theodor Meron, “The Humanization of Humanitarian 
Law,” The American Journal of International Law, Vol. 94, No. 2 (2000): 239-278, 245-246; and Shane Darcy, 
Judges, Law and War (Cambridge: Cambridge University Press, 2014), 118-126, 204. 

 Some have suggested that the Civilian Convention’s rules on civilian protection had a particular relevance for air 4

bombing. See Mark Selden, “A Forgotten Holocaust: US Bombing Strategy, the Destruction of Japanese Cities, and 
the American Way of War from the Pacific War to Iraq,” in Bombing Civilians: A Twentieth-Century History, ed., 
Yuki Tanaka and Marilyn Young (New York: New Press, 2010), 77-96, 88-92.
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mention in the Geneva Convention of […] matters as […] distinction.’  Likewise, Swiss legal 5

scholar Dietrich Schindler has suggested that the ICRC evinced little interest in the question of 

regulating the war’s conduct, considering it ‘part of the Hague law.’  Following the adoption of 6

the Additional Protocols in 1977, former US negotiator George Aldrich wrote that ‘for the first 

time since the Hague Conventions of 1907’ an attempt had been made to regulate the war’s 

conduct.  Australian legal scholar Amanda Alexander, too, has argued that ‘it was only at the 7

very end of the 20th century that practitioners of IHL […] suddenly accepted […] a humanitarian 

vision of the ius in bello.’   8

 This popular design argument, which tends to overlook the importance of those 

pre-1970s attempts to regulate the conduct of air bombing, now largely dominates the relevant 

historiography, with a few minor exceptions.  While questioned by some,  the idea of a widely 9 10

accepted distinction between ‘Hague Law’ and ‘Geneva Law’ was popularized after 1949 by 

 Gary Solis, The Law of Armed Conflict: International Humanitarian Law in War (New York: Cambridge 5

University Press, 2010), 82-83. For a similar design argument, see Robert Kolb and Richard Hyde, An Introduction 
to the International Law of Armed Conflicts (Oxford: Hart, 2008). 

 Schindler is also an honorary member of the ICRC. See Dietrich Schindler, “International Humanitarian Law: Its 6

Remarkable Development and its Persistent Violation,” Journal of the History of International Law (2003): 
165-188, 170.

 George Aldrich, “New Life for the Laws of War,” American Journal of International Law, Vol. 75, No. 4 (1981):7

764-783, 777. 

 As one of the few, Alexander has noted the ICRC’s attempts in the 1950s to regulate air and nuclear bombing. 8

However, by focusing on the Commentary, the legal texts, and jurists’ views, she has neglected the ICRC’s efforts in 
that domain before, during, and after World War II. Amanda Alexander, “A Short History of International 
Humanitarian Law,” European Journal of International Law, Vol. 26, No. 1 (2015): 109-138, 110, 117. 

 One notable exception is Gillespie’s important account of the history of the laws of war. He notes how both the 9

Nuremberg Trials and the Geneva Conventions stayed silent on indiscriminate air bombings. He attributes this 
silence to the Cold War and decolonization, but does not provide a satisfying answer as to how these factors affected 
the decision making process in particular. Alexander Gillespie, A History of the Laws of War Vol. II (Portland, OR: 
Hart, 2011), 36-37. Other examples: Geoffrey Best, Humanity in Warfare: The Modern History of the International 
Laws of Armed Conflicts (London: Weidenfeld and Nicholson, 1980), 233; and the ICRC legal expert Yves Sandoz, 
who has noted the crucial role of the US in blocking discussions on air bombing. Yves Sandoz, “Le Demi-siècle des 
Conventions de Genève,” International Review of the Red Cross, Vol. 81, No. 834 (1999): 241-264, 242-243. As 
will be shown below, Soviet authors also disapproved of the distinction between Hague and Geneva Law. Jiri 
Toman, “The Socialist Countries and the Laws of Armed Conflict,” in Modern Wars. The Humanitarain Challenge, 
ed., Pierre Graber and Zia Rizvi (London: Zed Books, 1986), 158-176, 160. 

 Yoram Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict (Cambridge: 10

Cambridge University Press, 2004), 23; and François Bugnion, “Droit de Genève et Droit de la Haye,” International 
Review of the Red Cross, Vol. 83, No. 844 (2001): 901-922, 908. 
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former Anglo-American delegates and by the ICRC itself.  In its Commentary for the Civilian 11

Convention, while turning a blind eye to its previous (and failed) attempts to regulate air-atomic 

warfare, the ICRC claimed that air bombing had always fallen ‘within the purview of the Hague 

Conventions.’  In the 1980s, the new Commentary for the Additional Protocols similarly stated 12

that the diplomatic conference in 1949 had lacked a proper mandate to regulate air-atomic 

warfare, since this matter ‘fell under […] Hague Law.’   13

 Taking a limited scope by analyzing only the questions of distinction and the protection 

of civilian populations against air-atomic bombing,  this chapter challenges the strictly drawn 14

distinction between Hague and Geneva Law. In the first place, it argues that the ICRC and others 

discussed air bombing already in the interwar period and have attempted to raise awareness 

about the issue ever since. Secondly, it shows that the question of air-atomic warfare played a far 

more important role in the drafting of the Civilian Convention than is often assumed. Thirdly, it 

provides historical explanations by calling into question the later justifications found in the 

literature for the fact that Geneva refused to codify air-atomic warfare. The major Western 

 US delegate Yingling pointed out clearly that he felt that the Conventions ‘do not constitute restrictions upon the 11

use of modern combat weapons. For example, modern warfare unfortunately and often may involve the killing of 
civilians in proximity to military objectives, as well as immense destruction of property. Rather, these provisions 
cover only persons protected by the conventions, e.g. prisoners of war and the inhabitants of occupied territory.’ 
Gutteridge wrote that the drafters had been faced with the ‘impossibility in the circumstances of modern war’ to 
draw ‘the rigid line which used to divide members of combatant forces and civilians.’ Joyce Gutteridge, “The 
Geneva Conventions of 1949,” British Yearbook of International Law, Vol. 26, No. 294 (1949): 294-326, 319; and 
Raymund Yingling and Robert Ginnane, “The Geneva Conventions of 1949,” The American Journal of 
International Law, Vol. 46, No. 3 (1952): 393-427, 427. 

 Pictet, Jean, ed., The Geneva Conventions of 12 August 1949: Commentary (Geneva; ICRC, 1958), 10. The ICRC 12

Commentary: ‘It is, perhaps, a pity from the humanitarian point of view that the conference adopted this course; for 
no one questions the necessity for restrictive rules in this sphere. It may nevertheless have been wise not to overload 
the Convention, as this might have jeopardized its chance of ratification by the Powers. Besides, the limitation of 
means of waging war is a matter which comes traditionally within the purview of the Hague Conventions, whose 
object is to codify the laws of war in the strict sense of the term.’ See Jean Pictet, “Les Principes du Droit 
International Humanitaire,” International Review of the Red Cross (1966): 411-425, 412-413.

 Claude Pilloud, Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 13

1949 (Geneva: ICRC, 1987), 583. ICRC Commentary: ‘The Diplomatic Conference of 1949 did not have a mandate 
to deal with that particularly delicate area, which at that time fell under the Hague Law laying down the rights and 
duties of belligerents in the conduct of military operations and restricting the choice of the means to be used for 
inflicting damage. Although Geneva law had been developed in great detail in 1949, and adapted to the requirements 
of the time, the Hague law had not evolved to the same extent, while the techniques of warfare had developed 
enormously during the two World Wars. The written rules which could be invoked for protecting civilians against 
the dangers of hostilities dated back to 1907, when aerial bombardment did not yet exist. Such was the tragic 
absurdity of the situation.’

 This means that other drafting debates relating to the principle of distinction, such as blockading, sieging, the 14

destruction of property, the protection of hospitals, and so on, are mostly excluded. 
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powers, seeking to gain recognition for ‘extermination with […] recognized weapons of war,’  15

played a critical part in suppressing attempts by Communist and ICRC officials to place limits 

upon virtually unrestrained (colonial) air power. They justified these restrictive efforts by 

considering the matter of air-atomic warfare as one belonging exclusively to ‘Hague Law’, rather 

than ‘Geneva Law’. By adopting this particular justification as the reason Geneva had stayed 

‘silent’ on the matter of air-atomic warfare, scholarship has created a kind of historiographical 

silence, relegating to oblivion the enormous struggle that took place to prevent the diplomatic 

conference from regulating air bombing. 

  While broadening the literature’s limited focus on Tokyo and Nuremberg’s general 

silence with respect to air bombing,  this chapter adds a new dimension to this debate and 16

counters existing perspectives. Its main arguments are divided into three different sections, the 

first of which deals with the interwar attempts to revise the existing rules for air bombardment. 

After the Great War, during which the principle of distinction had come under severe pressure, 

the ICRC and others addressed the issue internationally, contributing to developing new methods 

to limit the effects of air weaponry. This section shows how, and to what extent, the ICRC was 

willing to go along with far-reaching efforts to protect civilian populations at large. These 

attempts came mostly from a group of Francophone military doctors and international jurists, led 

by the Parisian jurist Albert de Geouffre de la Pradelle. They hoped to so-called ‘humanize war,’ 

a concept that was first more systematically used in the 1930s and that was widely adopted after 

WWII. This section shows how the ICRC responded to these initiatives, how its policies evolved 

accordingly, and how it created important legacies for the law’s future development.  

 Building upon this discussion, the second section explains how the Red Cross as a whole 

used those interwar legacies during and after WWII to reaffirm the collapsing principle of 

 Minutes of Meeting UK Delegation, 16 June 1949, no. 4155, FO369, TNA. 15

 The exception to this rule was Radhabinod Pal’s dissenting opinion criticizing the US nuclear bombings of 16

Hiroshima and Nagasaki. While alluding to past Nazi atrocities, the Indian judge of the International Military 
Tribunal for the Far East considered the attacks the most serious war crime committed in the Pacific theatre of war. 
For more information about Justice Pal’s thinking, see Latha Varadarajan, “The Trials of Imperialism: Radhabinod 
Pal’s Dissent at the Tokyo Tribunal,” European Journal of International Relations, Vol. 21, No. 4 (2015): 793-815; 
and Milinda Banerjee, “Does International Criminal Justice Require a Sovereign? Historicising Radhabinod Pal’s 
Tokyo Judgment in Light of his ‘Indian’ Legal Philosophy,” in Historical Origins of International Criminal Law: 
Vol. 2, ed, Morten Bergsmo, Wui Ling Cheah, and Yi Ping (Brussels: Torkel Opsahl Academic EPublisher, 2014), 
67-117, 97-98. 
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distinction. This part demonstrates how a significant debate occurred within and outside the 

ICRC concerning how, and to what extent, it should try to limit air-atomic warfare.  This 17

question of the legality of the use of carpet bombing and nuclear weapons was of course part of a 

much broader debate taking place globally. In 1948, at the Stockholm Conference, the ICRC set 

an important precedent for discussing the problem of indiscriminate warfare, igniting 

controversy among Anglo-American officials. This precedent was later used by the Soviets to 

turn the diplomatic conference into a Cold War battleground, threatening the future of the 

negotiations as a whole.   18

4.1 Banning or Regulating Air Warfare?  

The international regulation of bombardment started long before the Wright brothers first took 

off in their airplane. Already in the 1860s, Lieber wrote that, ‘as civilization [had] advanced 

during the last centuries,’ noncombatants should be spared as much as the ‘exigencies of war’ 

would admit. Likewise, the St. Petersburg Declaration (1868) recognized the importance of 

protecting noncombatants as much as the ‘calamities of war’ would allow for. At this point, there 

existed widespread agreement that the only legitimate object of war was to weaken the enemy’s 

forces, not its noncombatant population. This understanding was not without exceptions, 

however. In case of bombardment, the norm of distinction was often superseded by that of 

military necessity. In fortified or sieged towns, military considerations often prevailed over the 

rule of distinction.  As we saw previously, this conception of noncombatant-hood was a highly 19

 Bugnion has recognized the significant role played by the ICRC in the interwar period, but he has argued that it 17

only became seriously interested in regulating air-nuclear warfare after the signing of the Geneva Conventions, 
thereby overlooking the ICRC’s attempts in the 1940s. Bugnion, “Droit de Genève et Droit de la Haye,” 911-912. 

 This part adds a new element to existing studies on immediate postwar attempts to regulate atomic warfare under 18

international law. See Gro Nystuen, Stuart Casey-Maslen, and Annie Golden Bersagel, ed., Nuclear Weapons under 
International Law (Cambridge: Cambridge University Press, 2014); and Shane Darcy, Judges, Law and War 
(Cambridge: Cambridge University Press, 2014), 188-199.

 Royse, Aerial Bombardment, 150. 19

!187



discriminatory one, excluding a whole range of persons, particularly those not deemed civilized 

enough.   20

 Put differently, the parameters of noncombatant immunity, as it was later called, were 

never absolute or definitively determined. Rather, the term was conditioned by available 

technology, ideas of military necessity, and the law’s civilizational scope. In 1874, the Brussels 

Conference tried to codify many of these foundational concepts into one text, arguing that only 

fortified towns could be bombarded; urban areas not fortified by troops could not be attacked. 

This legal theorem was predicated upon an imagined system of a defensive line composed of 

fortified towns, even though this conception eventually gave way to one of defense positions 

built upon extended lines of forts with non-fortified towns. Therefore, the German delegation in 

1899 suggested replacing the Brussels test of fortification for that of defense, whether a town 

was defended or not. While accepting this plan, the First Hague Conference failed to provide a 

clear set of criteria for the test itself. Neither did it effectively regulate bombardment. Even 

though it had accepted certain rules for protecting monumental places, these guidelines were 

meant to prevent wanton destruction rather than strictly regulating bombardment itself. If 

military necessity was at issue, there existed few robust rules to prevent noncombatant 

populations from being targeted.   21

 It is important to remember that few jurists deemed as acceptable bombardment for so-

called ‘psychological reasons.’ There existed a widespread taboo on bombing noncombatants 

accepted as such to erode, to undermine, the nation’s will to fight. Equally important, few 

attempts were made to strictly codify this norm, out of fear of undermining the army’s ability to 

effectively wage war.  More generally, jurists were reluctant to draft rules that would 22

significantly hinder states’ military operations. For these reasons, the Hague Regulations 

accepted the bombing of open towns if considered a military necessity and placed naval 

 Helen Kinsella, The Image Before the Weapon: A Critical History of the Distinction Between Combatant and 20

Civilian (Ithaca, NY: Cornell University Press, 2011). 

 Royse, Aerial Bombardment, 154-159. 21

 The Institute of International Law condemned bombardments that were “destined solely to bring bout the 22

submission of the country […].” Ibid., 161. 
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bombardment outside this test’s scope.  The use of bombardment was thus not unregulated, but 23

rather deregulated: the commander in the field was allowed to fire indiscriminately if this was 

considered a military necessity.   24

 The question whether any of those principles applied to air bombing created significant 

controversy at the two Hague conferences. At the first meeting, in 1899, the Russian delegation 

proposed to prohibit bombing from so-called non-dirigible balloons. This weapon, which the 

Russians had tried to develop but failed, was militarily ineffective and thus was never used in 

actual combat. It is hardly a surprise that the delegates easily agreed to the Russian proposal.  25

The US delegation, aware of the ongoing experiments with airplanes at home, convinced the 

other delegates to limit the prohibition on bombing from balloons to a period of only five years.  26

The question arose again for discussion after the declaration had expired and the Second Hague 

Conference was gathering in 1907. 

 In the years leading up to this meeting, the technology for the dirigible balloon had 

improved dramatically. Leading this effort, the French and Germans both adopted dirigible 

balloons into their regular armies. Previously in favor of prohibition, the two leading air powers 

and Russia now demanded international recognition for the legality of air bombing, endorsing its 

regulation as a consequence. In their view, this new method of warfare deserved the same type of 

regulation as any other firing device. Others disagreed, however. Whereas the Austrian-

Hungarians wished to prohibit air bombing to protect their land forces, the British feared that it 

threatened their own safety and naval supremacy.   27

 The Italian and Russian proposal to regulate air bombings eventually led to the creation 

of Article 25, placing air bombing under the same category as land bombardment. The French 

removed the specific reference to air bombing to prevent ‘undue accentuation.’ The final version 

 Royse, Aerial Bombardment, 162-164. ‘The reason given for this departure from the land warfare rules was that 23

naval forces could not land forces and take possession of a place in order to carry out the necessary destruction. 
Bombardment without landing forces might thus be essential.’

 Ibid., 165. 24

 Ibid., 23-28, 32, 46. 25

 Ibid., 35-36. 26

 Ibid., 55-56, 59, 65-66, 105.27
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legalizing air bombing brought it under the existing – and permissive – land bombardment 

regime, thereby securing the major air powers’ key interests. The Institut concurred with this 

legalization of air bombing in 1911. Paradoxically, apart from legalizing it, the conference also 

extended the prohibition of the original Balloon Declaration until the next Hague Peace 

Conference – which never met.  This document failed to be ratified due to opposition from the 28

major air powers: applying to wars with signatories only, the Balloon Declarations failed to 

become relevant during WWI.  

 During this catastrophic war, the most pertinent – and permissive – rules for air bombing 

concerned a few articles from the Hague Regulations. The most important one stated that 

bombardment of open towns remained generally prohibited. However, as noted by Hannah 

Arendt, none of these rules did much to restrain the actual conduct of air bombing.  Most 29

French border cities were being systematically bombed already by 1915.  As the war 30

progressed, increasingly belligerents began to directly target urban areas, calling their bombing 

operations belligerent reprisals or deliberately blurring the concept of undefended towns.  The 31

doctrine of military objective proved practically impossible as a result of the air weapon’s poor 

accuracy. By the end of the war, both sides realized that the principle of distinction had virtually 

disappeared.  

 After 1919,  the ICRC tried to reaffirm the principle by demanding from the League of 32

Nations as well as the Allied powers the prohibition of indiscriminate methods of war, especially 

the use of gas.  In 1921, at the first postwar Red Cross conference, the Genevans also tried to 33

prohibit gas and limit air bombing to military objectives alone, the latter of which was rejected 

 Royse, Aerial Bombardment, 113-119. 28

 Hannah Arendt, On Revolution (Penguin: London, 1990), 14. 29

 Royse, Aerial Bombardment, 175. 30

 Agnieszka Jachec-Neale, Concept of Military Objectives in International Law and Targeting Practice (London: 31

Routledge, 2014), 19. 

 A Greco-German Mixed Arbitral Tribunal, under the Peace Treaty of Versailles of 1919, made two controversial 32

decisions in the interwar period about claims for damages for the destruction of property and loss of life as a result 
of German air raids. For a discussion of these verdicts, see Georg Schwarzenberger, International Law as Applied by 
International Courts and Tribunals, Volume II, The Law of Armed Conflict (London: Stevens, 1968), 144-150. 

 See Bugnion, “Droit de Genève et Droit de la Haye,” 910-911.33
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by state representatives, who considered it ineffective or impracticable. The conference’s appeal 

to apply the existing rules more strictly failed to recognize their insufficiency, as shown during 

the Great War.  This meant that the question of air warfare, whether taking place in civilized 34

Europe or in the colonies, was left in the hands of those states soon gathering at the disarmament 

conference in Washington.   35

 From 1921 until early 1922, the major Allied powers discussed the regulation of the use 

of certain weaponry, from gas to military airplanes. Building upon the ICRC’s calls from 

previous days,  the outcome of these discussions was an effort to ban gas that in 1925 led to the 36

signing of the Geneva Protocol, a treaty that prohibited the first use of gas in interstate wars. On 

air warfare, no agreement was reached and the matter was then forwarded to a special expert 

group. This Committee, gathering in The Hague until February 1923, was composed of 

representatives from the Netherlands plus the five major Allied powers, one of whom was Albert 

de la Pradelle. An influential Parisian professor of international law, De la Pradelle helped to 

create the first drafts, based upon British and US proposals, for the regulation of air warfare.  37

This text, which represents the first comprehensive attempt to regulate this matter, would have a 

significant impact on the development of (early) humanitarian law.  

  In the first place, the document’s drafters agreed that the existing Hague rules for air 

bombardment were completely outdated.  That new text, they agreed, should condemn terror 38

bombing and be based on a UK-sponsored text codifying the wartime doctrine of military 

objectives. The delegates agreed on a number of objects that should be spared or could be rather 

lawfully targeted, one of which was munition factories. Bombing of urban areas outside the 

army’s operations was prohibited. However, if operating in a town, the area could be bombed as 

long as this would be done ‘proportionally’, the first time that this principle was explicitly 

 Minutes of Meetings Red Cross Conference Commission VII, 1921, ICRC Library.34

 Resolution Red Cross Conference XII Limitation de la Guerre, 1921, ICRC Library. 35

 André Durand, De Sarajevo à Hiroshima (Geneva: Institut Henry-Dunant, 2009), 76-77. 36

 For the proposals of the different delegations, see Texts Proposed by Delegations, 1922-1923, no. 4, Nederlandse 37

Delegatie Commissie tot Herziening van het Oorlogsrecht, NA. 

 See Reports and Texts Proposed by Subcommittees, 1922-1923, no. 4, Nederlandse Delegatie Commissie tot 38

Herziening van het Oorlogsrecht, NA; and General Report of Jurists, 1923, no. 5, Nederlandse Delegatie Commissie 
tot Herziening van het Oorlogsrecht, NA. 
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codified in history. In theory, the principle suggested that if there existed a reasonable 

presumption that the target was sufficiently important compared to the danger posed to civilians, 

one could bomb that particular area.   39

 The Hague Air Rules, as they became known, were never ratified by states out of fear of 

sacrificing an increasingly powerful weapon, but had an impact on the development of 

humanitarian law at two different levels. The drafters first codified important principles like 

proportionality and inspired later efforts to create safety zones and protect monumental buildings 

in war.  It is striking that the ICRC far from ignored these new rules from the former Allies, but 40

it adopted a different approach to regulating air warfare.  On the one hand, the Red Cross 41

continued to pressure states to ratify new international rules against certain – though not all – 

indiscriminate methods of war. While expressing reluctance to be directly involved in creating 

codified rules for gas warfare, the ICRC created awareness among states for the lack of 

ratifications of the Protocol, which banned chemical warfare at large. Paradoxically, while 

demanding compliance with this newly signed treaty, the ICRC invested a great deal of effort in 

developing civil defense to protect civilian populations against chemical attacks as a response to 

its possible violation. This increasingly popular approach, which led to criticisms from other Red 

Cross Societies,  re-exemplifies its own mixed feelings, like those existing at the time more 42

broadly, about regulating the conduct of warfare after the violations of the Great War.   43

 In 1925, when the Red Cross conference had come to an end, the ICRC began further 

deepening its expertise with respect to developing measures of civil defense to protect civilian 

populations against air-gas warfare, and it pushed the signatories of the Geneva Conventions to 

 Dutch Report Hague Conference, 1923, no. 1802, Archief Buitenlandse Zaken A-Dossiers, NA.39
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 Richard Overy, The Bombing War: Europe 1939-1945 (London: Penguin Books, 2014), 24.41

 See Minutes of Meetings Red Cross Conference Commission V, 1925, ICRC Library.42

 Report ICRC for 1925 Red Cross Conference, 1925, ICRC Library. 43
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ratify the Protocol.  Around this time, the ICRC hosted several experts meetings on civilian 44

defense, published on the topic in the Revue, and even established a special information center 

for it. The Red Cross also kept pushing states that were discussing disarmament at the conference 

in Geneva to take measures to prevent indiscriminate weapons from targeting parts of the civilian 

population. While some believed prohibition was the only effective means to achieve this goal, 

the Red Cross continued to focus on developing civil defense as a practical though limited means 

to battle indiscriminate warfare.  45

 When the disarmament talks about air weapons finally collapsed in the early 1930s, with 

the departure of the German delegation from Geneva, international organizations other than the 

ICRC took up the torch of finding alternative means to protect civilian populations against that 

threat.  Despite their differences, they shared the belief in creating ‘peace’ zones as a response 46

to the expanding war zone defined by modern warfare. This spatial answer to the rising threat of 

total air warfare was first suggested in 1931, when the Lieux de Genève Association (LGA) was 

established by the French military physician Georges Saint-Paul.  He proposed safety zones for 47

civilian populations to find refuge from air attacks, and they were first implemented during the 

Spanish Civil War.  Taking up this idea, the International Congress of Military Medicine and 48

Pharmacy (ICMMP) became an ardent advocate and took major steps towards codifying safety 

 For the history of the ICRC’s efforts with regard to chemical warfare in the interwar period, see Estelle Pralong, 44
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zones internationally: in 1933, at its conference in Madrid, the organization instructed a special 

committee to work out these plans as a potential convention. 

 One year later, a group of mostly Francophone military doctors, pharmacists, and a few 

international jurists gathered in Monaco. Among them was De la Pradelle, the prominent jurist 

who had previously taken part in the creation of the Hague Air Rules. It is most likely that he 

also created the first draft for the future Convention that was eventually discussed among the rest 

of the group’s members.  His legal fingerprints are all over the final version of the text, with its 49

implicit references to the Hague Air Rules and interwar human rights – the Frenchman had also 

co-drafted the Declaration of the International Rights of Man (1929).  The Monaco Draft, as it 50

came to be called, is an often overlooked but truly remarkable text of early humanitarian law, 

covering a whole range of different issues. The text formed a direct response to a powerful 

postwar skepticism towards the laws of war as a discipline, whose utopian energy had to be 

‘reconstructed’ after it had been lost during the Great War.  51

 The drafters behind the Monaco Draft wished to ‘humanize war,’ or even ‘humanize air 

war,’  a term ironically first coined by a group predominantly comprising of military doctors 52

and pharmacists.  The irony is that their primary task in war was to treat wounded soldiers in 53

order to bring them back to the front for the war machine. Their other aim was to gain respect for 

‘la vie humaine pendant la guerre,’ a reference to interwar Francophone discourses on human 

 It is no coincidence that De la Pradelle’s son mentioned the influence of his father’s organization on the final 49

Geneva Conventions. He also dedicated his book to the royal family of Monaco, whom he had represented at the 
conference, and who had supported his father’s interwar initiative. Paul de la Pradelle, La Conférence Diplomatique 
et les Nouvelles Conventions de Genève du 12 Août 1949 (Paris: Les Editions Internationales, 1951), 186-187. 

 Jan Burgers, “The Road to San Francisco: The Revival of the Human Rights Idea in the Twentieth Century,” 50

Human Rights Quarterly, Vol. 14, No. 4 (1992): 447-477, 452-453. 

 See Albert De la Pradelle, Jules Voncken, and Fernand Dehousse, La Reconstruction du Droit de la Guerre (Paris: 51

1936). 

 The concept of humanizing air warfare (‘L’Humanisation de la Guerre Aèrienne’) comes from a later publication. 52

The brochure featured a preface by De la Pradelle. J. Charpentier, L’Humanisation de la Guerre Aèrienne (Paris: 
Éditions Internationales, 1938).
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rights among wartime veterans and others.  The Monaco Draft featured five chapters and in 54

some respects was more comprehensive than the Geneva Conventions would ever be. There 

existed provisions for hospital towns, and the LGA’s safety zones were mentioned as well; 

civilians and prisoners of war should be protected, it stated.  The text also featured a section on 55

sanctions that adhered to contemporary discussions on revising international criminal law.  And, 56

unlike the Geneva Conventions, it featured basic but fairly strict rules on the use of air 

bombardment that were mostly based upon the Hague Air Rules. It demanded, for instance, 

protection for monumental buildings, in line with earlier plans, and it placed limits on the 

targeting of military objectives in urban areas, effectively prohibiting the use of strategic 

bombing. 

 Not surprisingly, these far-reaching proposals prompted little support, let alone 

enthusiasm, among the Great Powers. Initially, the Belgian government had promised to host a 

diplomatic conference, an initiative that was greeted by the Red Cross Conference in Tokyo, but 

this initiative soon lost its momentum.  Once the news had reached The Hague, the authorities 57

expressed opposition: considering themselves the exclusive guardian of these rules of war, Dutch 

officials argued that the matter fell exclusively within their competence, thus objecting to their 

neighbor’s initiative – and Brussels immediately pulled back. Thereafter, the Dutch authorities 

realized they were left with the unsettling burden of having to organize a third peace conference 

that few states wanted. After lengthy discussion, recognizing the lack of state support for this 

 Later, this principle would form the core of the ICMMP’s sister organization, named L’Association pour la 54

Protection Internationale de l’Humanité (1936). See De la Pradelle, Voncken, Dehousse, La Reconstruction du Droit 
de la Guerre, 137-147.; For interwar notions of human rights in France, see Jay Winter and Antoine Prost, René 
Cassin and Human Rights. From the Great War to the Universal Declaration (Cambridge: Cambridge University 
Press, 2013). 
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initiative wholeheartedly, following the ICMMP’s secretary and Belgian military doctor Jules Voncken particular 
plea for it. Tokyo Red Cross Conference Resolution XXXVII, 1934, ICRC Library. 
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initiative and the rise of international tensions, The Hague decided not to follow up on it. The 

plan to discuss the Monaco Draft at a diplomatic conference had died at an early stage.   58

 By mid-1935, the ICMMP was left with little choice but to seek for support from other 

international organizations, the most prominent of which was the ICRC. It was initially reluctant 

to ally with the military doctors, fearing that cooperation in such a political sensitive area might 

undermine its neutrality or lead to encroachments on the Geneva Conventions.  The Monaco 59

Draft touched directly upon matters already covered by the new Tokyo Draft or existing treaties 

and, according to Huber, had gained little support among the Great Powers – especially France. 

The combination of the international system’s breakdown and the lack of true will to place 

restrictions on air bombing led to the Monaco’s Draft gradual demise in the following years. 

Some also raised doubts about the text’s feasibility and its practicability.   60

 As a result of these considerations, the ICRC decided in mid-1936, as it was intervening 

in the Ethiopian-Italian War where the aerial weapon was being extensively ‘tested’, to establish 

only a limited partnership with the ICMMP. Additionally, the ICRC rejected the idea of taking up 

the burden of regulating the conduct of air warfare and the creation of security zones for civilian 

populations.  Acting in line with its original mandate, it was unwilling to go any further than 61

formulating a draft convention for the protection of hospital towns and safety localities for 

soldiers. If this approach were to be successful, it argued, it might consider widening its 

approach by endorsing safety zones for civilians as well. None of this happened, however. The 

ICRC’s circular announcing its plans for a draft convention while asking for input triggered 

equally little response from either states or Red Cross Societies. In 1937, the ICRC hosted a 

meeting with military and legal experts to design a first draft, but it evoked minimal interest from 

the actors involved.  

 See Minutes Commissie van Advies voor Volkenrechtelijke Vraagstukken on Monaco Draft, 1934-1939, no. 74, 58

Commissie van Advies voor Volkenrechtelijke Vraagstukken, NA. 
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of War,” International Review of the Armed Forces Medical Services, Vol. 88, No. 1 (2015): 91-97, 93-94. 

 Minutes Meeting Legal Division, 13 May 1936, no. A PV JUR.1, ACICR. 60
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 In 1938, at the Red Cross Conference in London, the ICRC had to report that its draft 

convention had received almost no support, causing its slow death in the succeeding years. Apart 

from this codification failure, Red Cross delegates accepted a few non-binding resolutions that 

appealed to the fighting parties in China and Spain to stop targeting civilians, a much wider 

military strategic trend in this period of the late 1930s.  The ICMMP’s attempts to widen the 62

Sick and Wounded Convention’s scope for wounded civilians led to nothing. The most ambitious 

attempts to codify new rules for air warfare took place in a room outside of the Red Cross 

Conference: in 1938, as tensions in Europe were rising, the ICMMP helped to establish a new 

journal and study center (‘Comité de Luxembourg’) to improve expertise on protecting civilian 

populations in a future armed conflict.  Using the Monaco Draft’s discourse on humanizing 63

warfare, the organization endorsed an ILA-draft on air warfare which had been drafted under De 

la Pradelle’s chairmanship, another example of his continuing interest in different international 

fora for this critical issue.  However, this text, which prohibited incendiary weapons and 64

endorsed the Monaco Draft’s safety zones, was also virtually ignored by the Great Powers, who 

were preparing for an upcoming war. 

  The gradual breakdown of the international system from the early 1930s onwards 

essentially condemned from the start attempts to codify rules for the protection of civilian 

populations. Nevertheless, the legacy the Monaco group, ILA, and others left behind shaped the 

ICRC’s actions on behalf of civilian populations during and after WWII. In April 1939, signaling 

his early interest in this issue, Pictet, who also adopted the Monaco Draft’s language of 

‘humanizing war’, wrote that the Hague Regulations were highly inadequate to protect civilians 

in a future air war, and thus suggested considering alternatives like safety zones.  When the war 65

in Europe broke out, the ICRC made various appeals to the different belligerents, which initially 
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neutral powers like the United States did as well, to spare civilian populations to the greatest 

possible extent.  Broadening its original mandate, the ICRC’s appeals made various references 66

to the Monaco Draft as well as the Hague Air Rules, even suggesting safety zones for civilians, 

which it had previously opposed.  While largely ignored by the belligerents, these appeals 67

pushed the ICRC to further broaden, also deepen, its mission to thinking about revising the rules 

for air warfare once the war had come to an end. 

 In March 1944,  as the Allied bombing campaign was gradually reaching its zenith, once 68

again the ICRC tried desperately to persuade the Allies to protect civilian populations against 

indiscriminate bombing. The organization’s proposal to establish safety zones for civilians was 

rejected by the Americans and ignored by the British government, which failed to respond. 

Washington considered safety zones as a limitation upon its air power and feared they might be 

used by the Axis powers for their own military purposes. The only positive response to the ICRC 

proposal came from Nazi Germany, which viewed it as a potential means to disrupt the Allied 

bombing campaign.  As the air war progressed, the civilian-combatant distinction came under 69

increasing pressure, and eventually broke down entirely. Attacking civilians with rockets or 

series of fire bombs came to be seen as permissible: Pictet’s greatest fear of indiscriminate 

warfare had become a painful reality.   70

 To sum up, throughout the interwar period, ICRC attempts to protect civilian populations 

were far more extensive than often assumed and reveal three critical points for humanitarian 

law’s later development. They show, first, how the organization readapted continuously while 

 De la Pradelle, La Conférence Diplomatique, 187-189.66
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demanding that attention be paid to the threat of air warfare. The ICRC did not ignore the matter, 

as some have suggested. Far from overlooking issues other than strictly ‘Geneva Law’, it 

adopted different approaches, from filing appeals to limited codification, and tried to expand its 

mandate significantly. Already during WWI, and even more so afterward, the organization’s 

scope widened from protecting soldiers to protecting civilians, even civilian populations.  

 Still, the ICRC adopted a far less ambitious approach compared to that of other 

international organizations interested in air warfare, like the ILA, LGA, or the ICMMP, whose 

codifying efforts were much more legally sophisticated. While their ambitious proposals were 

finally rejected, many of the principles underlying them were re-adapted by the ICRC in the 

1940s, a continuity with the ICRC’s policies in other domains. 

 A related point concerning the ICRC’s interwar efforts on behalf of civilian populations is 

that these had to embedded within its institutional framework. Leading ICRC officials felt forced 

to balance their neutrality, their independence, and coordinate their drafting efforts with those of 

other actors, whether these were state or non-state ones. This meant that it did not wish to get 

directly involved in the drafting of new rules for the conduct of warfare, leaving this issue to 

others. While not ignoring this matter, it eventually centered its efforts on pressuring states to 

comply with those new rules and on stimulating transfers of knowledge among experts, whether 

military doctors, engineers, jurists, officers, or scientists. However, and this is the last point, 

these ICRC efforts to protect civilian populations evolved overtime, from focusing on 

codification to stimulating civil defense – and vice versa, mainly as a consequence of the rapidly 

changing international environment from the 1930s onwards.  

4.2 ‘Blind’ Weapons and the Red Cross 

While the air war was reaching its height, the Legal Division restarted in late 1944 its prewar 

drafting process of the Geneva Conventions. Unlike before the war, the present ICRC president 

Max Huber addressed the need to codify new rules for the protection of civilian populations, 

recommending that the important ICRC circular include a reference to this matter. For this 

reason, the final circular, risking the further alienation of the skeptical British and US 
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governments, re-addressed the prewar draft for safety localities and demanded new rules for 

civilian protection at large.  In the wake of the terror bombings of Dresden and Japanese cities, 71

this step into the field of codifying air war marked a break with the ICRC’s prewar reluctance to 

regulate this matter.  

 In the following months, the ICRC adopted a two-tier strategy to prepare for the 

upcoming meeting of the Red Cross experts. First, it recognized the practical disappearance of 

the principle of distinction and demanded renewed attention for the threat of what was framed as 

‘indiscriminate bombing’.  The ICRC’s most prominent response to this threat was its official 72

appeal to states after the US nuclear attacks on Japanese cities, in which it questioned the 

weapon’s legality while recommending the 1925 Protocol’s extension to atomic warfare.  In line 73

with its wartime policies, the ICRC was unwilling to explicitly condemn the attacks. In 1945, 

building upon the interwar anxieties of gas bombing, there existed a widespread perception that 

the Protocol had succeeded in its mission (despite of the fate of Jewish and Chinese civilians 

being gassed). As a consequence of this perceived ‘success’, the ICRC hoped to extend the 

Protocol’s ban to atomic weapons, triggering a wider debate within the Red Cross movement 

about ‘humanizing war’, whose origins date back to the Monaco Draft’s discourse. Echoing this, 

a Polish resolution accepted by the Red Cross Board of Governors in mid-1946 demanded that 

the Red Cross suggest the extension of the Protocol’s ban to atomic warfare. 

 Apart from publicly pressuring states, the ICRC’s other approach after 1945 was to 

demand new codified rules for the protection of civilian populations at large. While initially 

focusing on re-adapting its prewar plans of civil defense, the ICRC asked its partners in the Red 

Cross Societies whether it was ‘opportune and even possible to restrict aerial bombardment, and 

to limit the destruction caused by the ever increasing improvement of armaments.’ This cautious 

approach reflected the organization’s concerns about protecting its neutrality, the problem of 
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domestic pressure,  and maintaining support from the Great Powers. Throughout the 1940s, the 74

ICRC expressed continuous concern about how to maintain support from its Anglo-American 

partners while codifying rules for air warfare on behalf of civilian populations.  

 In August 1946, at the Red Cross experts’ meeting in Geneva, the ICRC was confronted 

with a difficult dilemma. When Eastern European delegates introduced proposals to effectively 

ban atomic warfare, a discussion ensued whether or not these could be part of the future Geneva 

Conventions. Under the perceived pressure of Anglo-American officials, the Red Cross experts 

initially agreed not to place on their drafting agenda any question related to air bombing.  75

However, the issue resurfaced for debate in the Third Committee on Red Cross affairs, where a 

Polish delegate re-submitted his country’s original resolution on atomic warfare. The revised, 

less far-reaching resolution banning the use of atomic energy for military purposes was accepted 

by the plenary as a means to put pressure on the UN disarmament talks. So, while considering 

the use of atomic weapons illegal, the Red Cross remained silent on how to get rid off these 

means: as before the war, it was hesitant to codify limitations upon the use of air weapons, 

leaving this to states.   76

 The outcome of the Red Cross Experts Conference prompted an important debate within 

the ICRC’s Legal Division whether or not to limit air warfare juridically. There existed 

widespread agreement that the interwar period had proven that limiting or banning air warfare 

was ‘doomed to fail,’ according to Meylan. In his view, the ICRC should focus on re-adopting 

the LGA’s prewar plans for safety zones, applying them to even the states’ own nationals, a plan 

which would allow safety zones to be created in both occupied and belligerent territory. Both 

Huber and Pictet agreed with him. While recognizing that the best means to stop ‘blind’ or 

indiscriminate weapons was through a prohibition, for strategic and pragmatic reasons the Legal 

Division initially decided to reject creating rules for the conduct of air warfare, but to broaden its 

 In post-war Switzerland, following the bombings of German and Japanese cities, the idea of ‘safety zones made a 74
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 Minutes of Meetings Commission I, 1946, no. CSN_1946_PV_01; CSN_1946_COMM1_PV_03, ICRC Library. 75

 Minutes of Meeting Plenary, 1946, no. CSN_1946_PLENCOMM2_PV, ICRC Library. 76

!201



prewar plans for civil defense by applying them to different parts of the civilian population.  77

This approach, it was believed, would have a higher chance of codifying success despite Anglo-

American wartime opposition to safety zones for civilians.  

 In August 1945, when the French Ministry of POWs, Deportees, and Refugees had 

started its preliminary drafting process, there occurred a similar discussion on how to deal with 

the threat of air warfare for civilian populations. Following the Allied bombings of French 

civilians during the war, French officials expressed some support for creating limited safety 

zones and for better protecting civilians ‘against the effects of war,’ a typology that had wider 

implications than air warfare alone. Considering these issues of a ‘political’ nature, the French 

government formed a special, third sub-committee under closer military supervision to discuss 

them.  Within this sub-committee, French military officials expressed sympathy for plans to 78

create safety zones and localities to protect soldiers and civilian populations against air warfare, 

but criticized their impracticability.  

 Moreover, the French Air Force feared, as did the Army, that such zones would 

undermine Western air power, making strategic bombing practically impossible and putting the 

enemy at an advantage. They feared it could use safety zones as a cover to protect its armed 

forces against air attack.  In addition to this, Lamarle added that such ideas might generate 79

severe Anglo-American opposition, thereby placing the French position and the future of the 

entire negotiations at risk.  He recommended a more measured approach aimed at preventing 80

allied resistance. Accordingly, the French Interdepartmental Committee suggested that military 

safety localities be recommended, raising the possibility of safety zones for civilians only if 

Anglo-American officials would not severely resist them at the upcoming meeting.   81
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  When the Government Experts gathered in April 1947, British and American delegates 

indeed voiced opposition. Although the American Red Cross had wished to formulate new rules 

for the protection of civilian populations, the US POW Committee left the entire question for the 

United Nations to take up.  Creating a precedent for later US actions, Clattenburg argued in 82

Geneva that the ICRC’s plans for extended safety zones for civilian populations simply fell 

outside of the conference’s competence.  Despite the Blitz, the British rejected the formulation 83

of rules for safety zones as part of these treaties.  

 The Anglo-American resistance to regulating air war was determined by their assessment 

that the possession of the air-atomic weapon was crucial to counterweigh and deter the superior 

Soviet land forces. In US circles, there also existed a belief that the use of the ‘life-saving’ atom 

bomb had not only triggered the Japanese surrender, but also spared the lives of numerous Allied 

soldiers.  Like influential Anglophone jurists, US officials openly expressed skepticism about 84

the actual idea of being able to legally restrain the use of the nuclear weapon.  Consequently, 85

both major air powers argued that no limitations on air warfare were acceptable and that nuclear 

weapons lay outside the Red Cross’s competence. While the French tried to persuade their two 

allies to accept at least smaller sanitary localities, the Americans went no further than vaguely 

leaving the entire question for commanders in the field to decide upon. Acknowledging their 

failure, the delegates asked the ICRC to further study the question.   86
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 Following this disappointment, the Bureau began to hear rumors circulating about a 

Polish resolution condemning the use of means of mass destruction, a typical reference to the 

threat of atomic warfare. Alarmed, the US delegation immediately attempted to silence the 

rumors through killing the resolution before it was introduced. In private, US government 

officials expressed concern that the Stalinist Polish attempt to condemn atomic weapons would 

be used as an excuse by the Soviets in a future war for not applying the Conventions. The Polish 

resolution, under US pressure, was forwarded to the plenary session for discussion, providing the 

US delegation with time to prepare a counter-offensive.   87

 At the respective plenary meeting, the Brazilian delegation – likely in coordination with 

Clattenburg’s officials – introduced a counter-resolution calling for peace without referring to the 

sensitive question of weapons’ regulation. Whereas the French supported it, the numerically 

inferior Eastern Europeans strongly opposed the Brazilian proposal, triggering the first East-West 

confrontation over atomic warfare at a major Red Cross drafting meeting. To prevent further 

escalation, a British compromise text leaving out all sensitive issues was accepted by the plenary, 

to an overwhelming applause. The Poles had accepted it after talks with Lamarle and the ICRC’s 

calls which feared that failing to agree upon a peace resolution would create an embarrassing 

precedent amidst rising East-West tensions.   88

 The outcome of the Government Expert Conference nonetheless proved disappointing 

from the perspective of civilian populations. Among other things, the Allied experts failed to 

recognize the principle of distinction. They also rejected the ICRC’s plan for mandatory safety 

zones out of fear of restricting supreme Western air power. While frustrated about the stricter 

rules for occupiers, the US delegation was relieved about the lack of rules for limiting air 

warfare, particularly its atomic equivalent.  Washington’s preferred course of keeping the 89

regulation of weapons within UN bodies that it controlled had largely succeeded. Despite this 
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defeat, the ICRC maintained focus on formulating better rules for the protection of civilian 

populations. 

 As it had done previously, the Legal Division continued to make use of a two-tier 

approach to regulate air warfare as part of its larger effort to design more ambitious proposals for 

the upcoming Stockholm Conference. The ICRC had to walk a fine line between recognizing 

(Communist) Red Cross demands on behalf of civilian populations and maintaining good 

working relations with the Great Powers to secure the Civilian Convention’s success. The 

relationship with Washington was considered particularly important for making its drafting plan 

a success: this was an important reason for why leading ICRC officials paid Washington a 

special visit in June 1948. To prevent Anglo-American opposition, the ICRC resisted the idea of 

regulating the conduct of air warfare, but endorsed only mandatory safety zones and so-called 

‘neutralized zones,’ with which it had first experimented in Palestine, to protect civilian 

populations.  At the same time, it adopted a risky approach by embracing a formerly Communist 90

adaptation of the prewar ‘humanization of war’-effort to put pressure on states to ban ‘blind’ 

weapons, the ICRC’s equivalent of the terminology of the Monaco Draft for such endeavor.   91

 In February 1948, while preparing for the Stockholm Conference, Pictet himself had 

suggested amending a resolution – Communist in origin – banning atomic weapons.  To his 92

mind, revealing his continuing concern about this matter, this prohibition did not go far enough 

and should include all ‘armes aveugles,’  a term he understood as referring to indiscriminate 93

weapons like rockets, atomic bombs, and even ‘tapis de bombes’.  Unlike Pictet, Pilloud 94

believed such a proposal would seriously upset Anglo-American officials, threatening the future 

of the revision process, while putting the Communists ‘on the advantage’ – and thereby revealing 
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his anti-Soviet credentials. He recommended, instead, a limited resolution endorsing the 

Protocol’s extension to atomic weapons. While his fears were downplayed, the Legal Division 

accepted Pictet’s potentially far-reaching resolution. 

 It is difficult to assess what motivated the ICRC’s Legal Division to make this decision, 

and at that time, in light of its continuing concerns about protecting its position and that of the 

drafting process in the wake of Great Powers’ skepticism. It is likely that the ICRC felt pressured 

to take action on behalf of civilian populations due to Swiss and Red Cross movement opposition 

as well as its neglect by others, from the Dutch government to the UN International Law 

Commission. As a result of the post-war revival of public skepticism towards the laws of war, the 

latter body decided to scrap the revision of this field of international law from its list of 

immediate drafting priorities.  More critically, some ICRC officials like Wilhelm shared major 95

disappointment about the Nuremberg decision to stay silent on the recent war’s terror bombings, 

taken as a result of Anglo-American opposition to its discussion. While recognizing this 

opposition, some ICRC officials said to believe there existed in Washington a strong opinion 

favoring a prohibition on atomic weapons. As such, they were willing to take a risk. It is not 

unlikely that they had heard about such views on their trip to Washington, when for instance, 

they met members of the American Red Cross who held that position (see below). 

 In August 1948, at the Red Cross Conference in Stockholm with Voncken and De la 

Pradelle acting as observers, there was surprisingly little debate about the ICRC’s plans to create 

mandatory safety zones and neutralized zones.  With the Air Force initially expressing no 96

opposition to those plans, the US delegation comprising of Red Cross and government 

representatives had received flexible instructions from the State Department and had accepted 

both suggestions.  By contrast, the Canadian delegation, fearing the potential effect of the 97

proposals for Western air power, argued against mandatory zones, demanding they be made 
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‘wholly permissive’ at the diplomatic conference.  The US delegation became convinced it 98

might have made a mistake on the question of safety zones, and advised the State Department to 

reconsider its flexible views on this issue.   99

 Once Pictet’s resolution became known, the US delegation responded differently, and 

split into two camps. As head of the group, president of the American Red Cross, and the leader 

of the League of Red Cross Societies,  Basil O’Connor broke with his instructions and said to 100

refrain from voting against this resolution, shocking his government colleagues. To his mind, 

accepting the resolution would lead to ‘unnecessary publicity’ and undermine his country’s 

interests as part of the ‘“cold war” now going on.’  In his view, neither the government nor the 101

American Red Cross could afford to be seen as an advocate for using atomic weapons. 

Accordingly, he recommended accepting Pictet’s resolution. As a State Department 

representative, Clattenburg felt abhorred by O’Connor’s dissent, pushing him to reconsider his 

view, but the president was unwilling to do so. Instead, he said he would abstain from voting for 

it and directed his government colleagues to act similarly.   102

 However, when Pictet’s resolution was brought to the vote, O’Connor shifted his position 

again, saying he could not abstain from voting, and instructed his colleague of the League to do 

similarly. While the delegation’s head raised his hand in support of Pictet’s resolution, his 

government colleagues abstained, leading to an embarrassing defeat.  The French and Canadian 103

government delegates also abstained.  By not actively lobbying against the resolution, these 104
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delegates representing the Great Powers enabled the Commission Juridique to accept Pictet’s 

resolution with overwhelming support.  

 Surprised, the American government delegates tried to prevent further embarrassment by 

seeking to unify their delegation’s opposing views. The presence of journalists at the plenary 

meeting where Pictet’s resolution would be re-discussed caused alarm about a possible 

international outcry. US government officials feared that journalists, detecting a split within their 

delegation, would use it as a means to embarrass them before the eyes of the world. Acting in 

liaison with the State Department, they discussed the option of putting forward a counter-

resolution, as had been done in April 1947, to take the sting out of Pictet’s far-reaching proposal. 

Due to a lack of time, this plan was dropped. A new plan was discussed with allies, including the 

French government delegates, to make a special announcement at the plenary session about the 

option of states abstaining.  

 This statement was to recognize that any state delegation abstaining held that the issue of 

regulating the conduct of war fell outside the competence of the Red Cross Conference. The text, 

which argued that such matters ought to be exclusively in UN hands, was eventually read out 

before Pictet’s resolution was put to a vote at the respective plenary session. Privately, 

Clattenburg stated that this was an effort to deceive journalists into thinking that nobody opposed 

the goal of limiting air-atomic warfare. His plan worked. Lacking official Communist 

representation, few journalists apparently registered the Western dissension concerning Pictet’s 

resolution (few traces are found of it in the official minutes either). Following the acceptance of 

the text, a satisfied Clattenburg noted in his report how the trick had succeeded in ‘distract[-ing] 

public attention from the split vote in [our] delegation.’   105

 In his reports, Clattenburg warned the State Department that it should better prepare its 

delegations for such conferences. In particular, he feared that the future US delegation might 

have to face similarly unacceptable attempts to discuss limiting air-atomic warfare at the 

diplomatic conference. To counter this threat, he advised the State Department to prepare a 

special counter-resolution, as had been done in April 1947, which could be used to neutralize any 
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NARA.

!208



attempt to place limitations upon superior US air power. This text, he argued, had to be ‘incisive 

[…] attractive to the Red Cross[’s] mind and […] detract from the possibility of favorable 

consideration […] of less political desirable resolutions.’ Regarding the latter, he meant a text 

that impaired his government’s strategic interests and dominant position within the relevant UN 

bodies discussing disarmament.  Clattenburg’s advice must have played a significant role in the 106

extensive preparations by the State Department for an upcoming clash at the diplomatic 

conference on this issue.  

 While generating much concern among the Great Powers, Pictet’s resolution bound no 

state and had no intrinsic legal value whatsoever. Castberg’s co-edited preamble, which for the 

first time recognized the principle of distinction, was considered ‘innocuous in effect’ by 

Clattenburg.  Neither the British nor the Americans saw harm in accepting this particular 107

element.  Equally so, they saw mandatory safety zones as an impracticable solution, if not an 108

insufficient one, to deal with the threat of air bombing for civilian populations. The British, 

under pressure from the Chiefs of Staff, opposed those zones for both practical and military 

reasons. In their view, safety zones would undercut British defense plans and impose a too large 

burden on their armed forces in war- and peacetime.  Whereas the British delegation would 109

first have to oppose mandatory zones before accepting a permissive version,  the American one 110

was instructed to immediately demand non-mandatory ones.   111

 The French, preoccupied with garnering support from all the Great Powers even at the 

expense of the ICRC itself, no longer evinced much interest in safety zones, seeing them as a 

potential liability in their quest for reaching bipartisan support (‘universality’). While ignoring 
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Anglophone criticisms, the ICRC restated its desire for mandatory safety zones and a preamble 

with the principle of distinction included.  More importantly, emboldened by his success at 112

Stockholm, Pictet even raised internally the possibility of replacing the Geneva Conventions for 

the Hague Regulations with regard to the conduct of war, since the drafts for these treaties 

overlapped, and because he knew that the Dutch government would express little opposition.  113

As he had done in other debates, Huber, fearing such a move would prompt severe Anglo-

American opposition, demanded to keep the fields separate and leave atomic warfare to the 

UN.  In turn, Wilhelm raised the Stockholm resolution as a potential mandate for the ICRC to 114

intervene in relation to limiting indiscriminate warfare, but this led to renewed opposition from 

another senior law professor, Paul Carry. He, like Huber, rejected their younger colleagues’ 

proposal to go beyond their original agenda of codifying merely those issues related to the 

protection of civilians and soldiers. He reminded them of the resolution’s lack of support from 

the Great Powers. The Legal Division accepted the professors’ advice, leaving Pictet’s initiative 

aside for after 1949.  115

 The ICRC’s decision not to specifically focus on air-atomic warfare was probably taken 

in coordination with the Swiss Federal Government. In another example of the concept’s Janus-

faced nature, Bern had assured the Great Powers that it would not raise issues of a ‘political 

nature’ and focus on issues related to ‘victims of war’ alone. The Swiss delegation later publicly 

admitted these assurances, calculated to increase the diplomatic conference’s ‘prospects of 

success.’  A later Canadian report, too, admitted that if the Swiss had addressed the question of 116
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arms regulation, then its delegation ‘and [those of] other countries [i.e. the US] might [have] very 

well refused to attend.’   117

 To summarize, throughout the immediate postwar years, the ICRC’s Legal Division was 

pressed from various sides to respond to the war’s indiscriminate bombings of German and 

Japanese cities. Whereas it rejected attempts to legally codify the war’s conduct, it put forward a 

resolution based on a prewar discourse banning nuclear and carpet bombing. During this period, 

the ICRC’s approach to the matter was constantly shaped by a number of different elements: its 

views of its own neutrality, its recent wartime experiences, other legal initiatives, or the absence 

thereof, and the constantly changing international landscape. The Anglo-Americans tried to limit 

the effects of these proposals to preserve their core interests, whether colonial, military, or 

diplomatic. Their chief concern was to protect their dominant position within the UN and prevent 

limitations upon their hegemonic air power in relation to Soviet supremacy on land. Moreover, 

internal discussions within US and UK bureaucracies leave little ambiguity about what they 

understood as being left of the original principle of distinction. Or, to cite the British historian 

Richard Overy, the ‘principal lesson [they had] learned from the bombing campaigns of the 

Second World War was the need for even greater and more indiscriminate destruction of the 

enemy if ever the Third World War materialized.’  118

  

4.3 Geneva’s Grand Finale 

To the surprise of nobody, in 1949, the two major victims of air and atomic bombing failed to 

receive an invitation to the diplomatic conference: Germany was divided, while the Japanese 

could send only supervised observers. Fearing to alienate their American allies, French and 

ICRC delegates kept a low profile while the delegates were discussing the politically sensitive 
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question of air-atomic warfare.  Using Pictet’s resolution, the Soviets first addressed the matter 119

as part of their larger offensive to place limitations upon Western air power while trying to 

embarrass their delegations internationally. Upholding the Stockholm drafts, the Soviet-aligned 

delegates advanced proposals to criminalize indiscriminate bombing, to limit the massive 

destruction of property, and to create mandatory safety zones. On this issue, the ICRC received 

public support from the Soviet delegation.  120

 Acting in line with their instructions, the Anglo-American state delegations tried to make 

mandatory safety zones permissive again.  They were supported in this stance by the Israelis, 121

Nationalist Chinese, and a few Western Europeans who had disappointing recent experiences 

with this particular measure. Questioning its practicability, they wished to make it into an option 

rather than an obligation for belligerents.  As divisions continued, the French, acting as 122

mediators, suggested a permissive text that was based upon a similar proposal from the First 

Committee. Apart from accepting this compromise, the delegates also agreed to neutralized 

zones applying even to states’ own nationals.  Seeing no immediate threat to their air power or 123

sovereignty as such, the British and American delegates willingly accepted both proposals 

without a mandatory character. 

 In a surprising move, the Soviets then used draft Article 29, which guaranteed individual 

protected persons of human rights protections, as a means to indirectly place limitations upon 

Western air power. They did so by widening the provision’s limited scope to mass ill-treatment 

of entire groups through extermination. The Western powers recognized this move as an indirect 

attempt to ban strategic bombing and nuclear warfare entirely. The Soviet-aligned delegations, 

referring to the recent war’s extermination of civilians, even the Shoah itself, received support 
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from formerly occupied nations, also the Nationalist Chinese who were fighting a Maoist 

insurgency at home.  Complaining about their allies’ complacency, the Anglo-American 124

delegates believed they had an ‘emotional outlook’ on the issue, while ignoring their supposedly 

mutual interests as members of the Western alliance.   125

 Once recognizing the Soviet proposal’s potential threat,  the British began to work more 126

closely with their Americans partner to defeat it on procedural grounds. For instance, they argued 

that it belonged rather to the preamble, or to the Joint Committee, or simply called the text an 

encroachment on the UN Genocide Convention. None of these attempts to wield the procedural 

weapon succeeded, however. The US delegation applied a drafting weapon instead to destroy the 

Soviet proposal’s most poignant element, which hinted indirectly at limiting Western air power. 

In a savvy move, a US delegate revised this particular element by making it applicable to merely 

individual protected persons, rather than the whole civilian population, as the original 

amendment did. This prevented it from placing implicit restrictions upon virtually unlimited 

Western air power.  

 In the respective Western-dominated drafting committee in which this revised text was 

afterwards discussed, the US delegation pressured its Western European allies to endorse the 

drafting adjustment it had proposed. The British were unsure whether this risky approach would 

pay off in the end, but finally acceded to their major ally’s demand.  After two long debates, the 127

drafting committee’s majority accepted, with 6 votes to 1 (the Soviets opposed), the revised 

proposal banning extermination for only individual protected persons.  Feeling betrayed, the 128

Soviets fiercely criticized their Western European partners for dropping support for their original 
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amendment.  Following Anglo-American combined lobbying, the conference’s plenary 129

accepted the UK-sponsored proposal despite Craigie’s concerns about it. Privately, he admitted 

that if it was to be ever ratified, then it could never apply to ‘extermination with the recognized 

weapons of war, as protected persons might well be inadvertently killed in legitimate operations, 

possibly even in large numbers.’  The Soviets, for their part, pilloried the conference’s (and the 130

ICRC’s) ‘demagogic’ speeches invoking the principles of ‘humanity’ while Anglo-American 

delegates were already preparing for another war in which they might exterminate civilians on a 

grand scale.   131

 While expressed privately, those Anglo-American views became widely known among 

the informed public. This occurred following critical reports in the press, both at home and in 

Communist outlets, spreading Cold War propaganda. Causing concern among British officials,  132

these reports triggered questions from Labour MPs to their Cabinet concerning the veracity of 

the rumor. The Foreign Office denied every allegation, but it admitted privately that ‘if we give 

[the MP] the whole story, [then] there might be numerous supplementaries which would be more 

difficult to answer.’ In a separate memo, a Foreign Office official noted that ‘all the great Powers 

intend to bomb civilian centers of populations if it suits them.’  His blunt statement was as 133

much a reflection of Cold War anxiety as a wider Anglo-American skepticism about the 

(im-)possibility of actually legally restraining air warfare.  

 The sequence of Soviet defeats over Article 29A and other provisions raised concern 

about the Soviets’ acceptance of the final outcome and possible repercussions that might 

follow.  Not only British, but especially French and Swiss officials tried to prevent a Soviet 134
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walkout by acting as mediators. The British viewed some of these mediation attempts as 

unnecessarily accommodating towards their Soviet adversaries. The Swiss, in particular, came to 

play an important role in averting a collapse of the negotiations, when after their recent defeat 

over Article 29A the Soviets presented a resolution that was seen as a threat to the entire drafting 

process’s future.  135

 On 6 July 1949, at the close of the Third Committee’s second reading of the Civilian 

Convention, the Soviet general Slavin presented a resolution that took most Western delegates by 

surprise,  creating a ‘sensation’, according to Craigie.  In his statement, Slavin tried to make 136 137

up for the Convention’s ‘chief defect’ in failing to protect civilian populations against the ‘most 

dangerous consequences of modern warfare.’ He called the use of atomic weapons incompatible 

with international law and urged governments to ratify the Protocol, which the United States had 

not done yet. The Soviet resolution used Pictet’s resolution and the preamble’s reference to 

distinction as a drafting weapon to directly attack the US delegation and to foment another Cold 

War battle.  138

 Utterly taken aback, chairman Cahen questioned the Soviet resolution’s admissibility, 

arguing that it fell outside of his committee’s competence. Unaware of the Stockholm resolution 

(despite his role at this meeting),  Cahen thought that the Soviets should have given him prior 139

warning. Likewise, an Australian delegate tried to rule out the Soviet resolution on procedural 

grounds, calling it a breach of the ‘rules of fair play.’ Although allowed to speak only briefly, 

Morosov severely criticized Cahen’s ruling out of his proposal. It was hypocritical, he argued, as 
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the French had recently introduced a similar resolution on another matter, and in violation with 

the Stockholm resolution banning weaponry such as nuclear arms.  

 While Cahen reserved the resolution’s admissibility for the next meeting, alarm broke out 

among Western delegates about this new resolution. Yingling immediately called Washington, 

expressing concern about this latest development. The State Department called an emergency 

meeting in Washington with officials from various civil and military agencies to discuss the 

Soviet resolution. Swift deliberation yielded the view that the text was ‘completely 

unacceptable,’ a propagandistic attempt to embarrass the US government on the international 

stage. The Joint Chiefs of Staff felt their delegation in Geneva had to oppose ‘any action that 

accepted any jurisdiction’ on atomic weapons for this diplomatic conference.  140

The State Department, too, expressed concern about the Soviet resolution, considering it 

a direct attempt of the Soviets to circumvent ongoing UN negotiations on international control 

over nuclear arms. Considering its much weaker position within the Red Cross, Washington 

wanted the discussion on this matter to continue within the UN Atomic Energy Commission 

(UNAEC) over which it held tighter control by means of a stable majority. As such, Washington 

instructed the delegation to oppose any resolution on nuclear weapons for procedural reasons, 

unless it recognized that regulating methods of war belonged exclusively to the UN’s respective 

bodies.   141

 A Foreign Office delegate feared that this US approach of using the procedural weapon to 

kill the Soviet resolution might be a dead-end. The plan to argue that the conference’s invitation 

or its rules of procedure made it impossible to discuss this text was considered ‘useless’. While a 

‘strict chairman’ provided some leeway, this UK delegate felt it was not enough to kill the 

resolution in its entirety.  After speaking to Swiss officials, he argued that ruling out the text or 142

preventing its discussion would ‘result in interminable procedural wrangling.’ Their fear was that 

it might ‘very well drive the Russians to walk out of the conference.’ They considered the idea of 
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allowing the resolution to be discussed, and then moving for its closure, thereby limiting 

speeches to one per side, lobbying for support, and finally pressing for a vote.   143

 In the meantime, Cahen approached Slavin directly, urging him to drop his resolution 

altogether. Alternatively, the chairman suggested that he delay the text’s discussion or to forward 

it to the plenary, as it was germane to all four Conventions. President Petitpierre agreed with the 

latter idea.  Slavin objected to both proposals. In turn, Cahen threatened to discuss merely the 144

text’s receivability, rather than its substance. Once again, Slavin refused. The French and British 

delegations felt forced to come up with an alternative drafting tactic.  145

 The British gathered their Commonwealth allies for a special meeting to discuss a joint 

strategy to defeat the Soviet resolution. The delegates agreed that discussion of the text’s 

substance should be avoided and that it should be argued that the conference had no competence 

on this issue. In this regard, Gardner pointed at the successful precedent of having defeated a 

similar Polish resolution on procedural grounds at the Government Expert Conference, in April 

1947.  Referring to this precedent, the French delegation agreed that an attempt should be made 146

to defeat the Soviet resolution on procedural, rather than substantive, grounds. While fearing 

repercussions from the Soviets, the delegation agreed to this strategy for mainly diplomatic 

reasons: to protect the Western bloc’s cohesion and to give preference to the UN’s lead in this 

context.   147

 While the French and British were united concerning goal and strategy, Craigie was far 

less certain which tactic would defeat the Soviet resolution. He preferred to take a back seat in 

this debate, hoping to protect his delegation’s bargaining position which had been weakened by 

actions in other debates. At the same time, he saw opportunities to malign the Soviets by blaming 

them for the recent failures to internationally control nuclear disarmament. He suggested a 
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counter-resolution that called for peace without addressing weapons, which was inspired by a 

previous British text that had defeated the Polish resolution.  The text argued that the matter lay 148

outside this conference’s competence, while expressing a pious hope that the UN would shortly 

arrive at a balanced judgement in this regard. The Foreign Office approved this tactic, but 

instructed him to coordinate his actions with allies and to prevent being dragged into any major 

controversy that would compromise their international position.  149

 Expressing even more anxiety than the British, the State Department asked the Soviet 

resolution to ‘be killed’ on the basis of procedure and competence.  This led to informal 150

conversations between Harrison, Petitpierre, Craigie, and the leading French delegates. They 

agreed to a letter, drafted by Yingling, which opposed the Soviet resolution on procedural 

grounds, and denied the conference’s competence in this regard. Fearing an international outcry, 

they agreed that discussing the resolution’s substance should be avoided at all times.  The aim 151

was to suppress the text on procedural grounds and develop a coordinated approach to empower 

Cahen’s position as chair, who could then rule it out.  Behind the scenes, French, British, and 152

American delegates would lobby for support to assure in the event of a Soviet challenge, the 

majority would support his decision to place their resolution out of order.   153

 This risky strategy paid off – at least initially. Before the debate, the French, British, and 

Americans had collected signatures from partners for their counter-resolution empowering 

Cahen’s chairing position. The Belgian professor Bourquin initially hesitated to endorse this 

aggressive strategy, possibly fearing a damage to his reputation.  The Canadians and Americans 154
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also continued to apply pressure on Cahen to rule out this resolution.  Betolaud and Lamarle, 155

anticipating a hostile Soviet response, were against Cahen taking a partisan position as chair, but 

Cahen himself stated that he felt compelled to rule out the resolution on the basis of the 

conference’s rules of procedure. More likely, however, is that pressure from Anglo-American 

delegates drove his decision to kill the Soviet bill on procedural grounds.   156

In the Third Committee, at the actual debate, Harrison first raised a point of order to lock 

discussion on the substance of the Soviet resolution. Cahen then declared the text out of order. As 

expected, the Soviets were furious, but the Frenchman held tight control and quickly silenced 

them by setting out a vote. The resolution was declared inadmissible by 34 votes to 8, with only 

the Soviet bloc voting in favor of this text.  Even their strongest non-Communist partners, 157

Finland and Israel, feared to speak and/or vote in favor of their resolution – one abstained, the 

other failed to show up. When a Soviet delegate tried to address the Committee, he was silenced 

by Cahen, but after a vote was finally given the right to speak. Calling the procedure ‘unfair’, the 

Soviet delegate announced his delegation would resubmit its resolution at a future plenary 

session.   158

The delegates subsequently criticized Cahen’s behavior towards the Soviets as unfair, and 

Western tactics were derided as overly aggressive. In a secret report, Pilloud later wrote that 

Cahen’s decision to accept Harrison’s point of order and to rule out the resolution was 

‘abusive’.  Calling his appointment regrettable,  the ICRC delegate felt that he was ‘ignorant’ 159 160
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about the rules of procedure and lacked tact as chair, a feeling shared among other delegates as 

well.  In a similar vain, the British heard from their Commonwealth allies that they had ‘won 161

on votes […] but lost on points.’ Disgusted by Cahen’s actions, Petitpierre was categorically 

opposed to any ‘attempt to stifle discussion in plenary as [had been done in the Third 

Committee].’  The aggressive Anglo-American tactics, the delegate concurred, should be 162

revised if the Soviet resolution was to be discussed at the final plenary session. 

In the following days, whereas French and ICRC officials kept an understandably low 

profile, both Petitpierre and Craigie tried to persuade Soviet and US delegates to prevent further 

procedural bloodshed. The British leader suggested a vague counter-resolution that rejected the 

conference’s competence. The US delegation, expressing little enthusiasm for the notion, was 

willing to accept it only if the Soviets would do so as well. If not, then they would either abstain 

or oppose it and use the same procedural weapon to defeat the Soviet resolution instead. 

Frustrated, Craigie failed to persuade his Soviet counterpart to accept his counter-resolution.  163

Petitpierre’s mediating efforts led to no result either. The Soviets wanted to talk only about their 

own resolution, while the Americans considered the very idea of discussing it ‘useless’, still 

preferring to use the procedural weapon.   164

The State Department finally instructed its delegation to defeat the Soviet resolution on 

procedural grounds. It represented, in their view, a Soviet attempt to undermine the United 

States’ dominant position within the UNAEC, whose negotiations had already reached a 

stalemate since the failure of the Baruch Plan. The resolution was seen as an attempt to push 

through their previously rejected plan for nuclear disarmament without international control. 

Accepting any resolution might cause ‘an embarrassing precedent,’ said the State Department. 

Essentially, it feared that any resolution would counteract the General Assembly’s (GA) former 

decision to endorse international control and provide the Soviets with an opening to push through 
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Zaken, NA.

 Notes on Discussions Soviet Resolution, 27 July 1949, no. 4158, FO369, TNA.162

 The Soviet suggestions offered in response to his proposal were rejected by Craigie. Notes on Discussions Soviet 163

Resolution, 27 July 1949, no. 4158, FO369, TNA.

 Cable Yingling to State Department on Soviet Resolution, 3 August 1949, no. 677, Provost Marshall General, 164

NARA.

!220



their rejected plan. In connection to this, the State Department also feared that it would damage 

its dominant position within the UNAEC (unlike the diplomatic conference) where it held a 

majority.   165

For these reasons, Secretary of State Dean Acheson instructed the US delegation to 

oppose any substantive resolution. While leaving some space for revising Craigie’s original 

resolution, his instruction was interpreted as a recommendation to defeat the Soviet resolution on 

procedural grounds alone. However, if because of procedure, the only choice would be between 

the Soviet and Craigie’s resolution, then the delegation could vote for the latter text.  When 166

informed, the UK delegation sounded the alarm, claiming that Washington had the wrong 

impression of ‘the general feeling’ in Geneva. In its view, the delegates desired an alternative 

resolution rather than another procedural fight. Like the French, the British feared that a 

procedural fight might be lost, possibly putting the Soviets at an advantage.  The Foreign 167

Office, which played a critical role at this stage of the negotiations, was asked to persuade the 

State Department to revise its new instructions.   168

In New York, however, signaling the multilayered nature of these negotiations, the US 

and Canadian delegations to the UN were pushing their British counterpart to drop Craigie’s 

resolution in Geneva. Echoing the State Department’s views, the Canadian delegation argued that 

resolution ‘would be extremely embarrassing’ and claimed that ‘any concessions to the Russians 

would be a mistake.’ As discussions about atomic energy were about to restart in New York, the 

Commonwealth-US bloc believed that accepting Craigie’s resolution would be ‘particularly 

unfortunate.’ Aimed to forestall compromising the authority of the UNAEC, the bloc pressured 

the British to Craigie’s resolution.  Soon after, the British leader received instructions to drop it 169
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and used the procedural weapon instead. His fear that it might be used by the Soviets as a ‘moral 

victory does not seem very important to us,’ wrote the Foreign Office in a reply.  170

Once the British and French had given in to Washington’s demands,  the major Western 171

powers had to prepare a drafting tactic for the plenary meeting to defeat the Soviet resolution on 

procedural grounds. They soon found out that Petitpierre, unlike Cahen, was still unwilling to act 

like a puppet.  Their new strategy was to canvass votes for a point of order to oppose the 172

conference’s competence on nuclear weapons. The British and Americans were relieved to hear 

that Hodgson was eager to take up the burden of publicly defending their position in the face of 

Soviet opprobrium.  Like the Anglo-Americans, the Soviets prepared their allies for the 173

upcoming battle, demanding that they speak publicly in favor of their resolution. 

Initially sidestepping the vote on the four Conventions, president Petitpierre opened the 

debate on the Soviet resolution’s receivability. Following Slavin’s introduction of this text, 

Hodgson took the floor and rejected the plenary’s competence, arguing that the issue belonged 

exclusively to the UN.  The Soviet bloc responded fiercely, claiming that the Australian was 174

defending the extermination of civilian populations. A victim of the Shoah, the Rumanian 

delegate Elisabeth Luca mentioned her family’s experience of extermination, asking the 

delegates whether anyone could imagine a ‘new Auschwitz?’, one of the few obvious references 

to Jewish wartime suffering. By connecting genocide with nuclear weapons, she placed the 

Western European delegates in a very uncomfortable position, leaving them silent. 

The most important intervention was not made by the Soviets, or by Hodgson, but by the 

Swiss delegate Plinio Bolla. During the plenary session, to Pilloud’s disappointment, he publicly 
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spoke against the Soviet resolution’s receivability.  Bolla believed that it would violate his 175

delegation’s promise to the (Western) Great Powers to refrain from discussing the regulation of 

the(-se) methods of war, therefore opposing the conference’s competence on this issue. Whereas 

Petitpierre seeking to protect his reputation was unwilling to rule out this Soviet resolution, his 

delegation effectively did so by openly rejecting its receivability. This ‘essential’ intervention, to 

quote Lamarle, convinced hesitant delegations to vote against the Soviet resolution.  The text 176

was rejected by 35 votes to 9, with 5 abstentions. While the Soviets saw it is a majority 

controlled by the ‘Anglo-American bloc’,  the Indians abstained to partially acknowledge their 177

more independent course vis-à-vis the aggressive tactics used by the Anglo-American 

delegates.  178

Seeking to repair the ruined atmosphere and damaged East-West relations at the end of 

the diplomatic conference, the Mexican delegation introduced another resolution which vaguely 

called for peace. The resolution also noted that the Conventions had ‘been drawn up in 

atmosphere of complete harmony [to] spare the victims of war all possible suffering.’ This 

righteous statement concealed the recent struggle leading to the exclusion of air-atomic warfare 

from the Civilian Convention’s scope, complained the Soviet delegation. Similarly, Communist 

newspapers across the world decried its decision, causing anxiety among Western diplomats as a 

consequence.  The plenary finally removed the Mexican resolution’s relevant section, reducing 179

its text to a pious call for peace amidst fears of another catastrophic war. 

To sum up, throughout the diplomatic conference, the Soviet and Anglo-American bloc 

clashed frequently over the question of limiting air-atomic warfare. By ‘abusing’ the rules of 
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procedure and pressing allies, the Americans finally managed to exclude the matter from the 

final drafts and secure their main strategic interests. The Civilian Convention provides few 

means to stop or limit the effects of air-atomic warfare in any respect. Neither did it feature a 

preamble, nor, as such, the Mexican resolution, recognizing the principle of distinction. On 

safety zones, British officials recognized they provided little protection and posed no real threat 

to their air power.  Other delegations largely agreed with this observation.  It was rightly 180 181

noted that the Convention protected civilians against brutality while staying silent on the two 

greatest threats to their safety, i.e., air and atomic warfare. This critique, appearing in several 

media, forced Petitpierre at the treaty’s signature ceremony to publicly defend its legacy of 

excluding air-atomic warfare.  182

This chapter has also revealed the problematic assumption found in the literature 

concerning the importance of design over struggle, of structure over agency, and of the drafting 

outcome over its process. It is important to reemphasize that the law’s silence on air-atomic 

bombing was not the outcome of design, as has been often suggested, but that of a major clash 

within and between various parties, within the ICRC, and between the Soviet and Anglo-

American blocs. The widespread notion that the exclusion of air-atomic warfare was related to 

the idea that ‘Geneva Law’ covered only victims of war does not sustain historical scrutiny. Such 

a position overlooks the numerous attempts made by drafters to regulate those methods of war 

under the Red Cross umbrella. Neither does it properly explain why, how, and under what 

circumstances the issue eventually failed to become codified. For instance, the literature does not 

properly distinguish between the Anglo-American approval of regulating some methods of war, 

such as pillage, but not others. 
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This chapter argues that the Civilian Convention’s silence on air-atomic warfare is best 

understood not as an outcome of a strict distinction drawn between Hague and Geneva Law, but 

rather as that of a concerted Anglo-American attempt to place air warfare outside the scope of 

humanitarian law. Seeking to protect their (colonial) air power in the pursuit of liberal-

democratic goals against Communist ‘totalitarianism’,  British and especially American 183

officials tried to exempt themselves from the law’s restrictions and minimize at all costs the 

space for discussion on the protection of civilian populations, an attitude that would continue to 

persist throughout the Cold War. In their view, this question belonged exclusively to either the 

state itself or the UN where they held a much stronger bargaining position. On the other hand, 

and this is an important point, it is critical to bear in mind that the exclusion of air-atomic 

warfare occurred within a context of struggle, rather than design. Throughout the twentieth 

century, significant voices with sharply different backgrounds, approaches, and political views 

supported regulating air bombing under forms of humanitarian law. This chapter has 

demonstrated how the issue of regulating air-atomic warfare was never ignored. On this issue, 

the ICRC often took the initiative. It changed its views overtime, and at Stockholm it succeeded 

in breaking the taboo on indiscriminate warfare. Paradoxically, while trying to prevent an East-

West confrontation, Pictet’s resolution (based upon an earlier Communist attempt) was later used 

by the Soviets to turn the diplomatic conference into a space for fighting a Cold War struggle – 

soon after they conducted their first nuclear test. 

Regardless of these diplomatic clashes and the failure to regulate air-atomic warfare, it is 

important to recognize the crucial legacies of this period. Already in 1950, following the first 

signature ceremony of the new Geneva Conventions, ICRC president Ruegger appealed to the 

signatories to take the necessary steps to reach an agreement on banning atomic weapons and ‘all 

non-directed missiles,’ a clear reference to Pictet’s resolution, which was accepted in 1948.  184

That appeal, ignoring the Convention’s silence on this issue, symbolizes the start of the ICRC’s 

continuing efforts during the Cold War to promote rules for air-atomic warfare to protect civilian 
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populations. It is no coincidence that Pictet and Wilhelm, as former proponents of regulating the 

methods of war, would feature in the endeavor to formulate rules for air-atomic warfare 

culminating in the 1956 New Delhi Draft Rules. During this post-1949 epoch, the ICRC adapted 

older ideas and vocabularies for its own advocacy efforts, from military objectives – derived 

from the Hague Air Rules, safety zones – from the LGA, ‘humanization of war’ – from the 

Monaco Draft, ‘blind’ or indiscriminate weapons – from Pictet’s resolution, to codifying a ban 

on nuclear warfare – first proposed by the Communists, with the aim of affirming the virtually 

collapsed principle of distinction. 
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Epilogue 

The making of a new international legal order for warfare was a real struggle for all parties 

involved, including France. In a volte-face from their position before the war, French state and 

non-state officials quite suddenly embraced humanitarian law. Before 1940, few had expressed 

interest in it and had opposed at crucial moments attempts to broaden its scope. Even the 

Monaco Draft, which was co-designed by the French, had gained little support from Paris. As a 

victorious power initially occupying parts of Germany and wishing to keep their hands ‘free’ in 

case of another invasion, the French government felt initially skeptical towards codifying 

humanitarian law. This attitude changed radically after France’s total defeat, in mid-1940.  

 The founding of the Fourth Republic built upon a mythical memory of collective 

resistance and civilian suffering under the Nazi occupation played a significant part in changing 

French attitudes towards humanitarian law. These changing perceptions were institutionalized by 

a group of former victims of war, from deportees to resistance fighters, as well as the 

government ministries for former prisoners of war and victims of war, which took the initiative 

in starting a preliminary drafting process to re-adapt prewar texts like the Tokyo Draft. French 

officials and victims of war now embraced humanitarian law, aiming to gain international 

recognition for their various causes. These ranged from recognizing their wartime suffering to 

protecting France’s (human) resources in case of another foreign invasion.  

 Throughout the 1940s, the French tried, under pressure from former resistance fighters, to 

gain acknowledgement for the wartime efforts of the Free French Forces and the Maquis by 

codifying the right of collective resistance. Their main aims were to restrict the occupier’s 

powers and protect civilians, goals that they attempted to achieve through reimagining notions of 

human rights for interstate war. Indeed, at Stockholm, Cahen infused human rights law into 

humanitarian law in order to protect individual rights in such armed conflicts.  

 Whereas the French are often seen as an obstructing factor for the development of 

international law, they played an historically important role in creating a fairly robust Civilian 

Convention. Their part in mediating between East and West and between the split Western bloc 

was equally significant. Nonetheless, the French had to bring these internationally progressive 
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efforts in line with their other obligations as a member of the Western alliance and as a fighting 

colonial power in Madagascar and Indochina. While causing tension, the concepts of individual 

rights and empire were eventually brought into harmony with each other by means of a French 

draft for Common Article 3. This text, which was based on Cahen’s co-edited human rights 

preamble, did not so much contradict empire as allayed its concern about outside interference in 

its own affairs. The French removed the original text’s reference to colonial wars and blocked 

Common Article 3 from recognizing the Viet Minh as a belligerent. By significantly limiting the 

article’s scope and minimizing the weight of its obligations, the French also succeeded in 

protecting their colonial state’s authority to decide whether it would apply it to so-called 

‘policing’ operations, instead of leaving this decision to an international observer like the ICRC. 

 Thus, the French, often seen as being exclusively motivated by their wartime memories, 

in actuality adopted a far more complicated position. While designing new individual rights 

protections, they had to reckon with France’s colonial, diplomatic, and its military interests as a 

Western bloc member. This proved particularly difficult in the context of regulating partisan 

warfare: whereas the French who feared another occupation tried to empower resistance fighters, 

the Anglo-Americans saw things in a totally different light. They expressed frustration about 

France’s lack of reflection as a present (or future) occupier in Germany. The Western division 

was solved only due to French concerns over losing their endangered proposal for Common 

Article 3 and to severe Anglo-American pressure. At the same time, the latter’s defeat in the 

debate on the death penalty reveals the limits of Anglo-American drafting power. By strategically 

positioning itself between these delegations and the Soviets, and thanks to its role as the primary 

representative of the formerly occupied nations, the French delegation held a position that was 

disproportionate to its minor military power.  

 The US position is equally difficult to pin down. Before WWII, American state and non-

state jurists had expressed fairly little interest in mostly European debates on regulating the war’s 

conduct. Their main interests lay in codifying peace  and gaining stronger protections for their 1

armed forces through ratifying the 1929 POW Convention, an attitude that resonated with the 
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one it took until deep into the twentieth century.  By contrast, US officials expressed far less 2

interest in (inter-)war attempts to protect civilians; they opposed, for instance, a range of 

initiatives to end indiscriminate warfare. The POW Committee’s name, as well as its initial 

proposals with regard to improving protections for US military personnel, indicated a primary 

interest in affairs other than those relating to civilians.  

 The US government’s limited focus on this drafting process, under influence of legal 

officers involved in occupation affairs, gradually broadened around mid-1947. Following the 

gathering of the Government Experts Conference, it realized that their continental European 

allies were broadly in favor of a robust Civilian Convention. Consequently, US drafters began 

contemplating options to further develop this treaty in line with their own hegemonic purposes, 

initially suggesting even a limit on the death penalty and habeas corpus rights for captured 

irregulars. Adopting some of these plans, the Stockholm Conference placed stricter limits on the 

occupier’s powers, and it also condemned the use of indiscriminate bombing. This result was 

partly the outcome of a strategic miscalculation on the part of the US delegation, whose officials 

back home realized the mistakes they had made only after the fact. 

 Their views significantly changed after August 1948, with the rising East-West tensions 

in the wake of the Berlin Crisis and as drafts were prepared for the diplomatic conference. In this 

period, Washington began to understand that the far-reaching (and popular) Stockholm drafts 

posed a threat to some of its key interests as a potential occupying power. Assuming a position of 

hegemony, the US government wished to contain Communism, protect its allies, and build 

overseas bases close to the Soviet Union for its long-range heavy bombers. As fears of war with 

the Soviet Union and of Communist spies grew,  it began hardening its views on a range of 3

different key issues, from partisan warfare to civilian protection. While their work is often 

heralded as disseminating human rights in the 1940s, US officials began to see the Conventions 

increasingly through the prism of the Cold War by also considering humanitarian law as a 
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Domestic Politics of International Norms: Factors Affecting US Compliance with the Geneva Conventions,’ Ph.D. 
Dissertation, Georgetown University, 2010. 

 Melvyn Leffler, The Specter of Communism: The United States and the Origins of the Cold War, 1917-1953 (New 3

York: Hill and Wang, 1994), 64-65. 
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liberal-sounding and potentially useful instrument with which to fight Communism in a future 

war.  Accordingly, while taking a more utilitarian position than before, the POW Committee 4

made a few crucial suggestions: among other things, it recommended excluding Communist 

spies, suppressing discussion on nuclear warfare – a method of war which was at the core of US 

strategic planning at the time,  and strengthening the position of occupiers vis-à-vis the 5

occupied.  Although being far more restrictive in perception, the US drafters – unlike the British 6

– understood that it was diplomatically unwise to fully revise the Stockholm drafts, except for the 

previously mentioned key issues.  

 When introducing its proposals at the diplomatic conference, the US delegation faced a 

fairly tough start. Although it received regular support from Latin American and other small non-

European delegations, it witnessed how the important Western bloc had split and that the Soviets 

were winning various early votes. In the POW Committee, US delegates openly clashed with 

their British counterparts as a result of personal rivalries and a lack of coordination. The lost vote 

on the death penalty proved to US officials the need to increase cooperation among the divided 

Western powers. By improving inter-allied coordination and suppressing internal dissent, the 

leaders of the Anglo-American delegations mostly restored the broken Western unity, thereby 

enabling US successes in later debates concerning the security clause and air-atomic warfare, 

two crucial elements that resonate with Schmitt’s remarks on American liberalism. While grossly 

misrepresenting the early history of the laws of war,  Schmitt’s critique of post-war America in 7

creating a set of new hierarchies that would allow it to act virtually without restraint in its 

 Melvyn Leffler, A Preponderance of Power. National Security, the Truman Administration, and the Cold War 4

(Stanford, CA: Stanford University Press, 1992), 266-267. 

 Ibid., 221-223.5

 Moyn has alluded to some of these points before, even though he also suggested that ‘if the new Geneva 6

Conventions […] were forged and adopted uncontroversially by colonial powers as well as by the United States […] 
it was in part because they were compatible with counterinsurgency viewed as necessary in a new era of restive 
natives.’ While not incorrect, the diplomatic controversy was of course much broader than Moyn suggested. 
Moreover, some of the restrictive Anglo-American propositions were simply rejected – see the disastrous vote on the 
death penalty. Samuel Moyn, “From Antiwar Politics to Antitorture Politics,” in Law and War, ed., Austin Sarat, 
Lawrence Douglas, and Martha Merrill Umphrey (Stanford, CA: Stanford University Press, 2014), 154-197. 

 See Martti Koskenniemi, “International Law as Political Theology: How to Read Nomos der Erde?,” 7

Constellations (2004): 492-511; and Jason Ralph, “The Laws of War and the State of the American Exception,” 
Review of International Studies (2009): 631-649. 
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engagement with the enemy – in this case, alleged Communist spies or civilian populations in 

the Soviet Union, has its analytical value here.  The importance of Cold War politics should not 8

be overestimated, however. The US delegation voted on several occasions against proposals from 

its own allies and in favor of those sponsored by its Cold War adversary.  

 Thus, while the US delegation usually operated quite flexibly with regard to issues other 

than air warfare, the British were often seen as obstructive and unyielding mainly due to their 

strict instructions from the distant metropole. Their restrictive agenda, initially under influence of 

British occupying officials, can be partly explained by Cold War and imperial politics. From the 

very start, Whitehall, considering itself a(-n) (colonial) occupier first and foremost, had opposed 

the ICRC’s efforts to create a robust Civilian Convention and to widen the law’s scope for 

resistance fighters in particular. Initially, it preferred to conduct talks outside Red Cross circles, 

effectively boycotting the Stockholm Conference. When they finally fully participated, the 

British generally tried to minimize the law’s scope and weaken its protections for the occupied 

while strengthening those for their own security officials. Essentially, they saw themselves as 

occupiers first and as a colonial power second, while considering the threat of being occupied 

largely hypothetical. 

 Already from 1947 onwards, as tensions in Palestine and over postwar Germany rose, the 

British began to see the Conventions’ revision increasingly through the lens of Cold War politics 

and decolonization. Their overarching aim became bringing humanitarian law in line with their 

existing though different interests in order to fight Communism and anti-colonial guerrillas 

‘humanely’, again revealing the concept’s Janus-faced nature. The War Office wished to protect 

its armed forces from attack from the rear; the Security Services demanded ‘mental torture’ to be 

sanctioned; the Air Force wanted its air power to be defended; the Colonial Office tried to 

prevent international law from interfering with its discriminatory policies; and the Home Office 

tried to exclude Communist spies from the future Conventions. The result of these restrictive 

impulses was the British delegation’s isolation already at the start of the diplomatic negotiations. 

 Carl Schmitt, The Nomos of the Earth in the International Law of the Jus Publicum Europaeum (New York: Telos 8

Press, 2003), 309-322.
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 In 1949, at the conference in Geneva, the UK delegation faced an uphill battle. The US 

delegation expressed frustration with regard to its unwillingness to compromise and to defend 

acts that were widely regarded as being legally impermissible. Craigie’s delegation was forced to 

give in. In the following weeks, he pressured Whitehall to revise its instructions on important 

questions and also persuaded Harrison to cooperate more closely on military issues of mutual 

concern – i.e., not Common Article 3. This helped to relieve the pressure from his own 

delegation and to increase French concessions. Craigie knew that he could achieve success and 

defeat Soviet opposition only if he convinced the other major Western power to agree on a 

common position – the debates on the security clause and the Soviet resolution illustrated this 

point very clearly. 

 Despite certain setbacks, overtime, the increasing Western bloc cooperation strengthened 

the evolving British position. The British were particularly relieved to see that the final texts 

excluded saboteurs and spies while remaining mostly silent on air bombing. Although they 

disliked the restrictions on the death penalty and other measures burdening the (colonial) 

occupier with new legal obligations, there existed a strong perception that the outcome could 

have been much worse. As such, the British, who feared international opprobrium while 

considering themselves as a ‘civilized state’ conforming even to those rules they found 

inconvenient,  signed and eventually ratified all four Conventions after the Korean War, in 1957, 9

with only a reservation for the part on the death penalty. It is important to note that this outcome 

had been beyond the ICRC’s dreams for most of the drafting process: even during the diplomatic 

conference it witnessed how British and US officials had discussed ‘delaying action on the 

Civilian Convention until a later time.’  10

 Throughout the drafting process, the ICRC, as a small transformative non-state actor 

operating in a state-dominated system, expressed continuing concern whether or not the Anglo-

American and Soviet powers would finally accept a Civilian Convention. After 1945, the ICRC, 

whose position was placed continually into question due to calls for its internationalization or 

 Giovanni Mantilla, “Confirming Instrumentalists: Why the USA and the United Kingdom Joined the 1949 Geneva 9

Conventions,” European Journal of International Law, Vol. 28, No. 2 (2017): 483-511.

 Report US Delegation Diplomatic Conference, 1949, no. 673, Provost Marshal General, NARA. 10
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even elimination,  was severely pressured by various sides, both internally as well as externally, 11

to change its proposals for the future Conventions. This meant that it had to bear in mind the 

contrasting sensitivities of the Great Powers while preparing its own drafts for the first drafting 

meetings. If the ICRC moved too far in regulating colonial war the British and French might 

walk away; if it would legally constrain the use of nuclear weapons Washington would do 

similarly; and if it would not take Soviet concerns seriously they might never take part. While 

desperately trying to secure its own neutral and Swiss composition, the ICRC adopted a more 

limited agenda than often assumed excluding certain ‘clashing’ or ‘sensitive’ topics, such as 

political prisoners, from its list of drafting priorities.  

 Paradoxically, many of the ICRC proposals were both humane and inhumane in 

consequence. They tried to protect civilians without restraining air-atomic warfare; they sought 

to be inclusive without incorporating every person; and they were inspired by human rights 

without actually referencing to them. The Legal Division had been reluctant to endorse human 

rights as a drafting concept for fear of triggering UN interference and undermining humanitarian 

law’s distinctiveness as lex specialis. More often, it would adopt concepts that were previously 

coined by drafters with fundamentally different views. Take, for instance, the ICRC’s adoption of 

an originally anti-Communist initiative to intervene in cases of civil war, or that of Francophone 

military doctors who had demanded safety zones for parts of the civilian population.  

 Most importantly, by adopting a more limited agenda, the ICRC’s central aim was less to 

have a draft that would meet all of its demands than to have one that would be ‘universally’ 

accepted. If it drew one lesson from the war, it was the importance of obtaining reciprocity 

between interstate belligerents. Although it was not afraid to directly challenge the Great Powers, 

the ICRC (and the Swiss) usually tried to accommodate states’ wishes to prevent negotiations 

from collapsing.  Ironically, it found a major strategic partner in its arch enemy, the Soviet 12

 This element was also specifically noted in certain press reports during and after the diplomatic conference. See 11

René Gérard, “A Propos de la Conférence Diplomatique de Genève,” 1949, Luxemburger Wort; and Gerald 
Steinacher, Humanitarians at War. The Red Cross in the Shadow of the Holocaust (Oxford: Oxford University Press, 
2017), 211-228. 

 Speech Max Petitpierre at Signing Ceremony, 8 December 1949, no. E2800#1967/59#522, SFA.12
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Union, not because of their shared ideological views – to the contrary – but rather as a result of 

their overlapping aims in supporting the Stockholm drafts.    

 Like those of its Swiss counterpart, ICRC-Soviet relations had never been warm. The 

historically shaky foundations had been influenced by Stalin’s paranoia with regard to 

(bourgeois) voluntary organizations like these. The rising tensions between the two parties in the 

wake of the outbreak of the wars in Eastern Europe from 1939 on led to a total breakdown of the 

Swiss-Soviet connections. Whereas during the war they had believed the ICRC was a ‘pro-

fascist’ organization, the Soviets afterwards argued that it had turned itself into ‘an important 

instrument in the hands of the Anglo-American bloc.’  However, by adopting a pro-Stockholm 13

approach, the two former enemies became awkward strategic partners at the diplomatic 

conference, working towards similar goals with different agendas and methods.  

  Challenging the notion that the Soviets failed to actively participate in the debate about 

revising wartime international legal norms, each of the four chapters has shown how the Soviet 

delegation and its close partners made a major contribution to the law’s final product. Whereas 

most of the literature claims that Soviet contributions were either minimal or highly biased,  the 14

dissertation has revealed the Soviet delegation’s mixed but critical legacy in developing the 

Civilian Convention, including Common Article 3, in particular. The Soviet position was less 

unitary, evolving in nature, and far more sophisticated than what is commonly assumed: on the 

one hand, its delegation(-s), acting in surprisingly close cooperation with the ICRC and the 

French, was highly instrumental in introducing powerful proposals and for creating sufficient 

support for plans to end ‘inhumane’ measures like the death penalty.  

 It is essential to point out that, based upon the public statements expressed by its 

delegation, the Soviet views were mixed in origin, though often in line with the Western legal 

orthodoxy, and they were based on an occasionally quite distinct understanding of some of the 

existing law’s core principles. Take, for instance, the Soviet proposal to treat captured soldiers 

(e.g. bomber pilots) who had allegedly perpetrated war crimes as criminals liable to punishment, 

 Report Soviet-Ukrainian Delegation, no. F. 2, Op. 12cc, Spr. 969, Ark. 60-76, TSDAVO.13
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including execution, instead of treating them as prisoners of war with all the relevant protections. 

Another distinctive Soviet contribution to the diplomatic debates was its demand to give a set of 

far more extensive protections to guerrillas and other types of irregulars fighting for a ‘just 

cause.’ In response to its country’s wartime experiences with fighting guerrilla warfare against an 

aggressor instigating brutal occupation and based on its distinctive notion of just war theory, the 

Soviet delegation wished, like the French, to soften the law’s strict conditions for fighters 

fighting for a just cause. In this, they aimed to protect them against torture and summary 

execution, for example. The Soviet government argued that the wartime summary executions of 

Soviet guerrillas had been a crime, instead of a lawful penalty for committing unlawful 

combatancy and its delegation defended this view throughout the conference. The Anglo-

American delegations, for their parts, wished to keep the scope of the POW and Civilians 

Conventions for such irregulars to a bare minimum.  15

 The Soviet delegation, while acting in line with existing Soviet orthodoxy, lost some of 

its credibility by staunchly defending the sovereignty of governments in their penal, political, 

and military affairs. Accordingly, the delegation disliked proposals to include its own political 

prisoners under the Civilian Convention’s scope; to reinforce the law’s enforcement mechanisms, 

particularly with regard to sanctioning and international supervision mechanisms; or to give the 

ICRC a mandate to visit Soviet camps. Similarly, it removed from its own plan for applying 

international law to civil and colonial wars those paragraphs concerning protecting powers, the 

conditions under which the article would apply, and those who would determine its application, 

and it removed the entire section making special mention of the ICRC’s work, another sign of its 

continuing suspicions of Geneva, despite their informal partnership.  16

 One of the most significant Soviet contributions to the diplomatic conference in general, 

and the law’s development in particular, was connected to its important, though now largely 

forgotten, role in making the Civilian Convention a success. Unlike the outcome that most 

delegates had expected, the Soviet delegation, working alongside accommodating Western 

European and ICRC delegates, frequently supported efforts to limit occupiers’ powers and to 

 Compte-rendu de la Séance Commission II, 27 April 1949, no. CD_1949_Comm2_CR03, ICRC Library.15

 Ibid., p. 100.16
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empower civilians. In particular, it wished to restrict, or even outlaw, the use of reprisals, hostage 

taking, inhumane treatment, air bombing, and the death penalty – following Stalin’s order of 

May 1947. By using inflated rhetoric and supporting many of the French and ICRC’s proposals 

on these matters, the delegation often succeeded in creating serious pressure on the Anglo-

American delegations, yet even defeating many of their proposals of a more restrictive nature. 

The result (‘an undoubtable success’ ) was a fairly robust Civilian Convention, with its effective 17

outlawing of hostage taking – following Stalin’s wartime condemnation of this measure, certain 

types of reprisals, racial discrimination, and Common Article 3.  As seen previously, Pilloud 18

admitted privately that he ‘hardly dared to think what would have become of the Civilian 

Convention without the presence of [the Soviet] delegation.’  In a similar way, he noted that the 19

Soviets, who were suspicious of such Western accommodation, had been ‘very useful’ from his 

organization’s perspective.  20

 At the same time, the Soviets felt the Anglo-American powers were using the 

Conventions as a means ‘to prepare a new war.’  In their view, these major Western powers 21

were exploiting the Conventions as a means to spy on them, to ‘demoralize’ Soviet soldiers by 

suggesting that being a POW ‘is very convenient,’ and to reinforce a so-called ‘war psychosis’.  22

The leading Soviet newspaper Pravda, which acted in liaison with its delegation in Geneva, 

played an important role in publicly framing Anglo-American actions as such. On various 

occasions, it published articles attacking the Anglo-Americans’ alleged ‘war mongering’ by 

 Report Soviet-Ukrainian Delegation, no. F. 2, Op. 12cc, Spr. 969, Ark. 60-76, TSDAVO.17
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focusing on their opposition against Soviet-sponsored proposals to ban, or restrict, measures like 

vicious reprisals, unrestricted colonial warfare, and, above all, atomic and carpet bombing. 

 Aside from their propagandistic nature, these reports testified to a wider Soviet fear of an 

upcoming war whereby the Conventions would be used ‘without a doubt’ by the Anglo-

American bloc to properly prepare for it. In their view, the Anglo-Americans were trying to 

secure ‘maximum guarantees for their prisoners of war’ while ‘creating all possible loopholes’ 

and using the allegedly pro-American ICRC to ‘broaden [their] intelligence and sabotage 

activities on [Soviet] territory.’  Most striking is not the Soviet perceptions of its Cold War 23

adversaries as much as its fear of war that was shared among the Western powers.  The 24

widespread fear of war played a role in the ‘tragic irony,’ as described by Bourdet, that the 

diplomatic conference, which sought to regulate war instead of maintaining peace, was one of 

the few moments of the early Cold War where East and West could agree upon anything legally 

binding.   25

 The acceptance of the Geneva Conventions created both euphoria and a sobering sense of 

reality on the part of the ICRC’s Legal Division. Already in the 1950s, it began preparing plans 

to revise the newly signed treaties, and this led, following the diplomatic revolution of the Third 

World’s rise on the global stage, to the (selective) acceptance of the two Additional Protocols in 

the late 1970s.  The law’s deprovincialization and adaptation by various postcolonial actors was 26

a dramatic break with its Eurocentric and Anglo-American origins.  In most other cases, 27

international humanitarian law (IHL), as it was famously coined by Pictet himself in the 
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mid-1960s,  would build upon existing legacies that were put in place by the drafters decades 28

earlier.  

 In terms of continuities, it is striking that despite the controversy surrounding Common 

Article 3 the ICRC carried on with its agenda of internationalizing internal armed conflicts. 

Following the outbreak of new wars of decolonization in Africa and Asia, it continued discussing 

different options of applying humanitarian law to situations considered short of armed conflict, 

or even to political prisoners in peacetime. This shows how attempts by influential drafters like 

Castberg to apply human rights concepts to internal armed conflicts had generated a gradual shift 

in attitudes towards sovereignty itself. (Post-)colonial states which had just regained their 

sovereignty, however, usually felt little sympathy for such plans, but they could not dictate and 

reject all of them, partly because of pressure from the ICRC and Scandinavians.  

 The ICRC’s efforts to widen the existing law’s scope were a response to the ongoing 

struggle of its delegates to gain respect for Common Article 3 during the armed conflicts in 

Kenya, Algeria, and elsewhere. As a result of the failures of the article from being fully 

respected, and that of the UDHR and ECHR as well, competing international actors like the 

International Commission of Jurists (ICJ) tried to use CA3’s precedent while making up for its 

respective birth defects. The ICJ’s Secretary General Séan MacBride, also a founder of Amnesty, 

lobbied for support among (post-colonial) states to introduce a human rights resolution at the 

Tehran Conference, in 1968, as a response to the law’s perceived malfunctioning in Palestine and 

Vietnam.  This resolution, which built upon earlier efforts that had called for the protection of 29

human rights in armed conflict, triggered a new stage in the revision process of the Geneva 

Conventions.  
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  In the following years, the United Nations and ICRC began revising the existing law’s 

principles in response to recent experiences with (and in anticipation of) decolonization and 

belligerent occupation mainly outside of Europe. Building upon this, the Second Additional 

Protocol tried to further develop Common Article 3, although it eventually came with a higher 

threshold.  Disappointed, the ICRC gradually shifted away from creating more black letter law 30

to developing customary law and opinio juris-concepts in the succeeding decades.  Despite its 31

birth defects, Common Article 3 remains relevant: in the 1990s, the International Criminal 

Tribunal for the former Yugoslavia (ICTY) used it as a critical means to prosecute war crimes 

committed during the Balkan Wars;  more recently the US Supreme Court did so for ending the 32

torture of Al Qaeda detainees during the ‘War on Terror’; and it has a prominent place in the 

Rome Statute of the ICC.   33

 Among other continuities, one may recognize the re-adaptation of previously rejected 

proposals by the drafters of the Protocols in the 1970s. After the new Conventions were signed, 

the ICRC started re-addressing plans that had been rejected by the diplomatic conference to 

regulate air-atomic warfare and to assure captured guerrillas of basic human rights. The latter 

effort led to the law’s widening scope for most irregulars, with the exception of mercenaries, to 

fall under rather than between the Geneva Conventions, and it empowered the position of 

irregulars with a ‘just cause’ as previously suggested by Lemkin. The Korean War, with the 

widespread destruction of urban areas with so-called ‘recognized weapons of war,’ painfully 

revealed the effects of the law’s silence on indiscriminate bombing. In response, while building 

upon Pictet’s resolution against indiscriminate warfare, he and Wilhelm tried to fill the law’s 

 On the Additional Protocols of 1977, see David Forsythe, “Legal Management of Internal War: the 1977 Protocol 30
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lacunae in order to reaffirm the virtually collapsed concept of distinction. This effort led 

eventually to the genesis of the New Delhi Draft Rules, many of whose principles were finally 

re-adapted for the two Protocols which placed some limits on the use of air bombing. Regulating 

nuclear warfare, by contrast, continued to remain a taboo due to NATO resistance.  

  Notably, after 1949 the ICRC often went (much) further than the law strictly allowed for. 

Among other things, it used the Civilian Convention’s norms to pressure states to treat political 

prisoners humanely, regardless of the category’s legal exclusion. In other words, the 

Conventions’ significance lies not so much in codification itself, but rather in the concepts and 

norms that emerged from them. However, it is critical to bear in mind that these norms had 

inclusive and exclusive impulses, both humane and inhumane consequences, and they could be 

used by actors from across the political spectrum for contrasting aims, to paraphrase US human 

rights historian Lora Wildenthal.   34

 In the 1950s, the Algerian FLN used the French-designed Common Article 3 to embarrass 

the latter internationally.  The postcolonial Nigerian government applied the Civilian 35

Convention’s permissive provisions on blockading (co-designed by its former British colonizer) 

to starve the Biafrans, while John Yoo used the US-designed security clause to exonerate the 

abuse of detainees at Abu Ghraib. In 2004, the former legal adviser of the Bush Administration 

argued in an op-ed for the Wall Street Journal that ‘Iraqi saboteurs’ falling under the Civilian 

Convention could be exposed to ‘coercive interrogation approaches.’ By invoking the security 

clause’s permissive norms, he tried to ‘explain’ the US government’s extrajudicial policies that 
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were being used in Iraqi detention facilities.  Yet in the 1950s, the ICRC had precisely warned 36

of the danger of this security clause in enabling extrajudicial detainment ‘under conditions which 

are almost impossible to check.’  The Conventions, in other words, have been designed and 37

invoked by actors with conflicting backgrounds, from the occupier to the occupied, from the 

colonizer to the colonized, and from the tortured to the torturer.  

 In several statements, John Yoo noted that the Geneva Conventions could not cover members of the Taliban or al 36

Qaeda, but admitted that so-called ‘Iraqi saboteurs’ could fall under the Civilian Convention. In his article for the 
Wall Street Journal, he deliberately made use of the security clause’s loopholes for strictly handling detainees in 
belligerent territory by making these applicable to those held in occupied territory, framed as ‘Iraqi saboteurs’. 
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section regarding belligerent territory to which he was referring, had significantly more protections than a ‘suspect’ 
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belligerent territory to ‘permit the use of more coercive interrogation approaches to prevent future attacks.’ John 
Yoo, “Terrorists Have No Geneva Rights,” The Wall Street Journal, 26 May 2004. This manipulation of the security 
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head of the Office of Legal Counsel. See Email Jason Callen to Jack Goldsmith on Yoo’s Article in The Wall Street 
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