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Abstract

Within the study of European integration, the questions of the existence of “social Europe” and the
possible impact of European integration on national welfarc policies continuc to be most disputed.
The present study aims to contribute to this scholarly discussion, questioning to what extent the
Europcan Union has institutionaliscd social security rights, how, and with what impact on national
welfare policics. Whereas existing rescarch either tends to investigate a process of European
integration in its own right or focuscs on the impact of Europcan integration, this study cmploys a
two-step rescarch agenda. It attempts to bridge two layers of institutionalisation by, first, analysing
the gradual development of Community Regulation 1408/71, which entitles the migrant
worker/person to cqual and exportable social security rights within the Europcan Union, and,
subsequently, by examining how that specific integration process has impacted on Danish and
German social security policies and the organising principles behind them. In order to examine the
two scparate — and intertwined - layers of institutionalisation, a diachronic, process-tracing study s
carried out on the basis of the argumcent that the effective reach, meaning and impact of Community
law and policy unfolds gradually over time and through subtle steps at two levels of decision-
making. The analvsis brings into focus institutionalisation through the intcraction of law and
politics. The European Court of Justice has continuously intcrpreted the scope and content of the
Regulation, and has appeared to act when politics has been absent. Judicial activism, furthering
cross-border social security, has been seconded by the Europcan Commission’s persistent attempts
to sct the agenda. However, the rescarch also finds that institutionalisation has not bcen
progressively driven towards ‘more Europe’, but that politics at times responds, either through
collective reactions or through the subsequent national implementation of supranational dectsion-
making. The research findings, however, also suggest that such political response may not be the

last word, since the Court, on request, may reinterpret matters.




On the basis of the analvsis of institutionalisation between an extensive To and T», the study
concludes that over time the Europcan Union has established a social sccurity dimenston, which
increasingly has impacted on and restructured the organising principles of national welfare policics,

however, not in a sysicmatic, immediate or converging way,

Keywords: European integration: Welfare Policies: Regulation 1408:71; Intra-Evropean social

security; Institutionalisation through the interaction of law and politics: Domestic impact.
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Chapter I: Introduction

To what extent has the Exropean Union' institutionalised social security rights, how and with what
impact on national welfare policies? This research question addressing to what extent. how and with
what impact is the main focus and puzzle of this thesis. The study analyses the Europecan
intcgration® of welfare policies as a result of the free movement of workers and later persons. It thus
aims to add to the scholarly discussion on the ¢xtent to which and how a “social Europe’ has been
cstablished, and what the conscquences arc for national institutions. Specifically, the study
examines how intra-Europcan social sccurity rights have been established for the European migrant®
over time and how this has aflected the national welfare institutions in place. Following a two-step
rescarch agenda, the study aims to go beyond existing rescarch, which either tends to investigate the
process of European integration in its own right, or focuses more or less exclusively on its impact.
A two-step rescarch strategy has been chosen on the basis of the argument that the effective reach,
mcaning and impact of Community law and policy can only be assesscd when analysing how
supranational decision-making is subscquently implemented into nationally cenforccable rights or
obligations. This thesis argucs that in order to capturc the dvnamics and impact of a given

intcgration process, we nced to examineg the process as two-layered and unfolding over time,

' The term “European” refers to the geographical scope of the European Community and later the European Union. By
the Maastricht Treaty of November 1993, the European Community (EC) became the European Union (EU). In general,
I will refer to the EU in this thesis, except when giving historical references.

? As noted by Kelstrup, “integration’ is a static as well as a dynamic concept for the degree of coherence: "In gencral,
integration is seen as denoting either the degree of coherence in a system or a process which increases the degree of
coherence in a system”™ (Kelstrup 1998, p. 18).

* The concept ‘migrant” refers to both the ‘immigrant” and the “emigrant’. The concepts ‘migrant” and *migration’ are
used to describe intra-European circulation, rather than a defined movement ‘to” or ‘from’ one specific country, as
‘immigration” and *emigration” do.



analysing the subtle steps of and feedbacks between supranational integration and national responsc

in terms of subscquent implementation.

The focus throughout the thesis is on the concrete institution of Community Regulation 1408 717 its
creation. institutionalisation and impact. Institutionalisation’ is defined as the process by which
rules (institutions)® arc created, applicd and interpreted (Stone Sweet & Sandholtz 1998, p. 16). By
studving institutionalisation as a two-lavered process, the thesis analyses in detail the meeting
between supranational obligations and national institutions in place in the case of social sccurity:,
The study concludes that while the European Union has established a soctal security dimension over
time, which has increasingly impacted on and restructured the organising principles of the member

welfare state, it has not, however, donc so in a systematic, immediate or converging way.

1.1: Transnational Social Security in the European Union
Since the foundation of the European Economic Community, the free movement of labour has been

one of the Community's cornerstoncs (Comelissen 1997, p. 29: Pennings 1998, p. 3). In order to
realisc the Community objective of free movement of workers as well as its subscquent extension to
other persons. Regulation 1408/71 has for decades coordinatcd EU migrants' social sccurity rights
across member states' borders.” The framework coordinating social sceurity rights is based on the
assumption that in order to stimulate intra-Community migration. it is nccessary 1o abolish national

barriers to movement. Such a barricr might be the loss or risk of losing social sccurity cntitlements.

* Regulation (ELC) No. 1408/71 of the Council of 14 Junc 1971 on the application of social security schemes to
emploved persons, to self-employed persons and to members of their families moving within the Community; as
amended by Regulation (EC) 118/97 of the Council of 2.12.1996 (OJ 1. 28 of 30.01.1997).

* *European integration” and *European institutionalisation™ essentially refer to the same process, except that the latter
tocus on the institutional process of change.

¢ Institutions arc in this thesis detined as “formal rules™. Different theoretical definitions of institutions will be discussed
in more detail in chapter II section 2.2. As an introductory note, it shall here be emphasised that the thesis employs a
definition of institution different from how the concept of institution is normally used within the discipline of law,
Whereas “institutions” in political science may range from organisations, rules to norms, ‘institutions” in law generally
refer to “organisations’ or ‘bodies”, as for example the European Commission as an European institution, For theoretical
purposes. this thests defines Regulation 1408/71 as an *institution’, whercas European bodies such as the Commission
and the European Court of Justice are detined as “supranational organisations”.

" Since the coming into effect of the Agreement on the European Economic Area (EEA) on the 1st of Januany 1994,
Regulation 1408/71 also applies to the nationals from Norway, Iceland and Liechtenstein. This means that the rights and
obligations entailed in the Regulation apply to 18 states. This thesis will, however, not distinguish between EU and
EEA nationals, but simply refer to the rights of EU or European c¢itizens.




which would make the Community worker reluctant or unwilling to take up work outside his own
member statc (Flynn 1997, p. 18). Against this background, the Regulation prescribes that migrant
workers/persons in the Community have equal social sccurity rights when settling in another
member state, as the nationals of that state, and migrants have a right to export their social security
entitlements when deciding to reside in another member state. The aim of the Regulation is to spur
intra-Europcan migration, which according to the Commission scrves as a means to labour market
flexibility, again assumed to create prosperity. The gradual development of intra-European social
security rights has been explained as part of this larger chain of cause and effect, which makes up

the ideational context of the Regulation.

Regulation 1408 prohibits national legislation that discriminates against citizens from other member
statcs, as it partly prohibits territorial principles formulated in national social sccurity legislation.
The Community institution thus intervencs directly on two of the core principles and the historical
reasoning of the welfare nation-state. From an organisational perspective, the decisions on access to
and the territorial scopc of welfare policics have traditionally been rcgarded as a national
prerogative. Welfare policies have traditionally been organised through clear links between the state
and the entitled persons, demarcating benefits to the national, the long-term resident or the insured
person and confined within national borders. The organising principles of the policy domain have
traditionally been social citizenship and territoriality (Marshall 1950; Altmaicr 1993. Leibfried &
Pierson 1995; Comellissen 1997). The process of Europcan intcgration has increasingly put these

two main principles under adaptive pressure.

1.2: Research Puzzle
Studying Europcan integration of welfare policics implics rescarching the puzzle arising from the

contradictory meeting between mobility for the European migrant on the onc hand and national
welfare encapsulated within territorial borders on the other hand. That is, the mecting between the
Europcan mobilisation of production factors to create an internal market and the immobility that
national welfare in its traditional construct represents. Historically, the construction of welfare has
been closely linked to the formation and consolidation of the nation-state (Eichenhofer 1999: 2000
Ferrera 2003). The demarcation of the nation and the territorial borders of the state has traditionally
defined social citizenship, i.c. who and where to be protected against social risks. In its gradual

development, welfare came to constitutc a decistve means of national integration, where material



rights and obligations linked the state and civil society together. European integration challenges the

original national cmbeddedness of welfare.

The existence and rcach of “social Europe™ has long been debated® Formally regarded. the
organisation of wclfare continues to be a national prerogative, and ‘social Europe” has been laid
down as “the road not taken™ (Maydell 1999, p. 9. Scharpf 2002, p. 645).

*...the course of European integration from the 1950s onward has created a fundamental asvimetry between

policies promoting market cfficiencies and those promoting social protection and equality™ (Scharpf 2002, p. 663).

From a formal point of view, member states possess social sovereignty. Despitec a generally
intensified process of European integration, social policics have appeared as a remaining stronghold
of the sovcreign nation-state against the influcnce of Europcan law and policy — “an island beyvond
its reach "® (Eichenhofer 1999b. p. 102).

It has, however, also been pointed out that the market building process of the Europcan Union
cntails social intcgration through the abolishment of national barriers to the internal market
(Leibfricd & Picrson 1995, p. 51). As part of a negative intcgration process, ‘soctal integration’
means constraincd policy options for the national welfare state instcad of a positive build-up of a
European social polity (Leibfried & Pierson 1993, p. 65; Scharpf 2002, p. 666; Maduro 2000. p.
327).

This thesis examincs an extract of “soctal Europe’, namely social integration of the traditional core
of welfarc: protection against social sccurity risks. It does so by analysing the gradual development
of Regulation 1408/71 and its implementation in Danish and German social sccurity legislation. The
rescarch aims to assess “to what extent” and “how™ an intra-European social sccurity dimension has

been built up as well as “the impact” it has had on the national institutions in place.

¥ See among others Abrahamson & Borchorst 1996. Amum 1999: Hantrais 1993; Goma 1996: Leibiried & Pierson
1992: 1996, Majone 1996; Montanari 1993, Niclsen & Szyszczak 1997: Rhodes 1993; 1997. Ross 1995: Scharpf 2002.

® As formulated by Advocate General Tesauro in the cases C-120/935 Decker and C-138/96 Kohil, para 17. The case-law
will be discussed in detail in chapter V and VII below.



The discipline of law has investigated the scope of Europecan social security law in detail and
described the legal dvnamics which have extended rights across member state borders.”® Law
studies have furthermore contributed with research on the effects of social security integration on
organising principles or specific welfare policies.!’ Political science has supplemented these studics
by more gencral conclusions on the consequences for the autonomy to definc national welfare

. * b
policies."?

The conglomcrate of existing rescarch tells us that Europe’s social security dimension has mainly
been the result of a Court driven process, which has had either considerable, some or hardly any
impact on national welfare policies. Whereas existing work may depict the scope of intra-European
soctal sccurity protection, and thus provide descriptions of “to what extent’, we have no coherent
study on the path dependent process, expanding supranational soctal security competencics. We still
lack diachronic, process tracing studies able to link incidents over time and thus investigate ‘to what
extent” and “how” in conncction. If social intcgration has transformed welfare states from sovereign
to semi-sovereign, as Leibfried and Picrson claim, how could such transformation take placc despite
the fact that welfare policies are national competencies (Leibfricd & Pierson 1995)? We lack the
analytical insight into how intcgration can expand and constrain national policy options, without
any apparent political reaction. Why do member states allow a change of “status’ from sovercign to
semi-sovereign entities? Such questions are left unanswered by existing rescarch. In order to
examine the puzzle of *to what extent” and *how" in relation, the present study will link decision-
making, trace path dependency and analyse the dynamics of social sccurity integration, by focusing

on the acts and reactions of law and politics and by tracing the process as it has unfolded over time.

When tumning specifically to “with what impact’, the puzzle is intensificd by the fact that scholars
disagree quite strongly on the effects of European coordination of social sccurity rights. Leibfried.
Picrson and Ferrera argue that social sovercignty has been compromised. Member states have lost

the means of welfare policy control, including the ability to control who are 1o benefit from national

' Sec among others Becker 1998; Bicback 1990, 1994 Christensen & Malmstedt 2000; Comelissen 1997, Eichenhofer
1995 2000, 2001; Haverkate & Huster 1999; Holloway 1981 Huster 1999; Igl 1998; Kétter 2000; Langer 1999,
Malmstedt 2000, Maydell & Schulte 2001; Pennings 1998; Sakslin 2000; Sieveking 1997, 2000.

"' See among others Altmaicr 1995; Berg 1999; Comelissen 1996: Ketscher 1998, 2002; Schulte 1998: Zuleeg 1998.

1> See among others Abrahamson & Borchorst 2000, Conant 2001; 2001b; 2002; Ferrera 2003; Leibfried & Pierson
1993; 1996.



social security schemes and the spatial consumption thereof (Leibfried & Picrson 1993, p. 50:
Ferrera 2003, p. 632). Furthermore, by constraining policy options, coordination may indircctly’

converge national policies:
“...coordination has become the catalyst for an incremental, right-based homogenisation of social policy™
(Leibfried & Picrson 1995, p. 63).°

The work of Conant contrasts with these rather strong assessments of impact. Conant finds that at
the same time as the European Court of Justice has attempted to blur national boundarics bv
constructing transnational social rights and obligations, member states have been successful in
maintaining and reconstructing national borders through the mecans of law, politics and practices
(Conant 2001b, p. 24). Whercas we may identify a cause, we will have to kecp scarching for its
effects (Goetz 2001). Conant argucs that member states are able to overturn or pre-empt the effects
of unwelcome legal decisions (Conant 2001b: 2002). According to Conant, member states respond
actively to social security integration and have various way's of minimising its gencral impact:
“The exclusion of many migrants from their legal entitlements to equal treatment reflects a significant discrepancy
between what the ECJ justices and national officials consider to be appropriate practice. The ECJ created rights
that national governments never intended to honor, and reactions of evasion, overrule and pre-cmption prevail as a
result”™ (Conant 2001b, p. 27).

Existing rescarch thus offers conflicting interpretations on social sccurity integration in the EU. The
puzzle left 1o be resolved questions 1) to what extent and how transnational social security rights
have been established within the Europcan Union and 2) whether supranational institutionalisation
has compromiscd welfare sovereignty. as argued by Leibfried, Pierson and Ferrcra. or largely been

impact ncutral, as suggested by Conant.

The separate aspects of the rescarch puzzle are. however, interlinked and related in cause and effect
as well as by feedbacks. Examining “how’ requires an examination of “to what extent”. Questioning
‘with what impact’ necessarily rcquires a preceding analytical mapping of “to what extent”. Also
here “how’™ becomes the underlving puzzle. Only by studving both lavers of the institutionalisation

process, will its scparate and interlinked dyramics stand out. By analvtically laving down the scope

13 Leibtried and Pierson note that they deliberately do not speak about “supranationalisation’, nor “harmonisation” but
use the term ‘homogenisation”. According to them, effects such as supranationalisation or harmonisation would imply a
stronger political centre than the current construct of the EU (Leibiried & Pierson 1995, p. 65).
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of the causc, retaining it, and diachronically searching for its effcct, impact may become
identifiable. Only by tracing cause-effect relations over an extensive period of time will we be in an
analytical position to decline or identify impact. By examining institutionalisation and its eventual
effect as it evolves over decades, we should be able to assess both the hypothesis of semi-sovereign
welfare states as well as the opposing one on impact neutral processes of European integration, In
addition, by studying impact comparatively, variations in effects may be revealed although referring
to the same cause. The following analvsis will address the three questions contained in the research
puzzle, by first discussing theoretical approaches on institutionalisation and impact, rthen
analytically mapping the bits and pieces of supranational institutionalisation and finally
investigating impact as it appears in relation to national institutions, as it differs between the Danish

and German member statcs and as it manifests immediately or in the long run.

The following two sections will further detail research motivation and approach.

1.3: Research Motivation
The motivation for rescarching European institutionalisation of social security rights has in part

been empirical and theoretical as well as disciplinary. The empirical motivation has been that the
regulatory framework coordinating social sccurity entitlements across member states™ borders
exemplifics an extraordinary picce of “Europe’ in the sensc that it guarantces concrete rights to the
migrant. Substantive rights which most likely would not have been established or extended without
the regulatory framework of the Europcan Union. At the same time, it intcrferes with the core
functions of the nation-statc and by challenging traditional organising principles ultimately
questions social sovercignty. Its development has been highly sensitive politically, and from time to
time the Regulation has been attributcd a converging effect. The ‘convergence hypothesis’,
however, remains an abstract proposition rooted in academic and political assumptions which has
not been nigorously tested. From an empirical point of view, the field should be ripe for analysis.
From a theoretical point of view, an analysis of Regulation 1408/71 allows us to apply, question
and perhaps ultimately improve on somc prevailing theoretical assumptions about institutional
crcation, institutionalisation and the domestic impact thercof. Finally, from a disciplinary point of
view, research on the institution of 1408/71 has largely been left to the discipline of law despite the
considerable impact on European and national politics that has been ascribed to the Regulation. A

political science perspective on theories of integration combined with a detailed analysis of the



evolution of Community social security law and policy may highlight important aspects of

institutionalisation between law and politics within the field of welfare.

Concerning the empirical motivation, the coordination system institutionalised by Regulation 1408
has been viewed as the most advanced social policy achievement of the EU, and as the most
comprehensive svstem of access to cross-border health care in intemational social law (Eichenhofer
2001. p. 227; Palm ct. al 2000, p. 28). Above all. the coordination svstem gives ‘life” to Europe, by
cxtending concrete rights beyond national borders. by solving very practical and material problems
for the person crossing borders, and recently by adding flesh to the skelcton of European
citizenship. For migrants excreising their right to cross-border movement, the Regulation is a
concrete and substantive example of how the EU mav add to their lives in practice. For the member
states, the Regulation solves allocative questions concerning thosc who do not remain and those
who cnter established social communities. The Regulation weaves social responstbilitics across
borders, however, without imposing any redestributive instructions. In terms of substantive rights
and in its practical effect, 1408 is an cxtraordinary rcgulatory instrument. Furthcrmore, its
development concretely mirrors the move of the general intcgration process from cconomic
community to Europcan union. Rescarching its institutionalisation over time may therefore provide

us with a particular depiction of a gencral development.

However, the success and practical effect of Regulation 1408 is likely to be acknowlcdged onlv by
national administrations and by the relatively small number of EU workers and citizens who cross
borders. As noted by Eichenhofer, despite its radical achicvement, the social sccurity dimension of

the Europcan Union has not received much recognition:
“[Regulation 1408] has been the most significant development so far in social policy at the European level. Its
success has been remarkable, vet its implementation has been scarcely noticeable. For decades pensions have been
exported, medical treatment has been available for tourists travelling between Member States, and pro-rata
pensions have been pavable to those who have spent their working lives in more than one Member State. Such

benefits of EU social security co-ordination is today taken for granted™ (Eichenhofer 2000b, p. 231).

While intra-Europcan social security rights have been added with little attention being paid to them,
the Regulation has been attributed with having had a significant impact on domestic welfare
policics. For reasons which will be detailed in chapter VI and VII on domestic impact. the core

rationalcs of the Regulation have thus been held to “fit” the social insurance welfarc model, and




equally ‘misfit’ the principles of the residence-based welfare model (Banke 1998, p. 30: Ketscher
1998, 2002; Abrahamson & Borchorst 2000)." The assumptions hold that the Regulation does not

impact uniformly, but foremost challenges universal, non-contributory social policy designs:
“Coordination requirements work best with individualized, eamned social rights of the employed, and worst with
collective provision of services to all citizens. Policymakers are thus encouraged to follow the program designs of
Bismarck (benefits based on contribution) rather than Beveridge (universal, flat-rate benefits).” (Leibfried &
Pierson 1995, p. 57).

Within Danish academia, it has been argued that free movement and Regulation 1408 favour an
individualistic insurance principle to such an extent that it will gradually force the residence-based,
non-contnbutory welfare state, i.e. the Danish welfare state, to converge with the dominating social
insurance paticrn of the EU member states (Ketscher 1998, p. 283; 2002, pp. 221-222; P1 Lige
Lovligt, 26 November 2003).

The comparative rescarch conducted in this thesis between Denmark and Germany originates in the
motivation to examinc whether cmpirical findings actually support the proposition that the
coordination requirements foremost challenge the residence-based, non-contributory welfare state,
and to cxaminc whether an empirical analysis identifies an equally strong impact on the welfare

institutions of Denmark.

The theoretical motivation for studying the European institutionalisation of social sccurity rights
has been to follow an institution through, thus analysing its rationale and its transformative capacity
as established over time. The case of social sccurity has deliberately been chosen as a rescarch field,
since it represents a case distinct from the core areas of economic integration. In part the choice of
case has been strategically motivated from a theoretical perspective, since if integration and impact
occur within the ‘less likely’ policy field of social sccurity, it demonstrates that integration
increasingly occurs and has effects and that control is increasingly escaping member states - also

within policy fields at the margin of European integration.

" The work of Risse, Cowles and Caporaso on “Europeanisation and Domestic Change™, as well as the work of Borzel,
suggest that the “adaptational pressure” exerted by Europeanisation varies depending on the ‘goodness of fit” between a
specific European integration process and the national institutions in place (Risse, Cowles and Caporaso 2001; Borzel
1999, Borzel & Risse 2000). By identifying the degree of *fit” or *mis{it’ (compatibilitv/incompatibility), one identities
the degree of adaptational pressure on domestic institutions which may cause change.



Another part of the theoretical motivation has been to conduct an empirical analysis which
confronts some frequently raised and essential theoretical questions in both institutional analysis
and the study of European integration. The research question of this thesis can thus be “translated”
into a theoretical one, inquiring: To what extent do institutions matter as inputs in the European
integration process, how do they evolve and what impact do they have on established national
institutions? The case and the research question thus address three frequently asked theorctical
questions within the study of institutions and Europcan integration:

e How was the institution creatcd?

¢ How has it subsequently been institutionalised?

o How have its creation and institutionalisation impacted on national institutions? Le. how have

supranational path dependencies impacted on national ones?

The theorctical chapter will address these questions in turn and so will the five analytical chapters.
thus overall aiming to answer both the empirical and theoretical research motivation, Chapter 11
contains the theoretical discussion. Chapter 11 addresscs the creation of the institution from an
cmpirical point of view. Chapter IV and V examinc the gradual supranational institutionalisation
over time. Chapter VI and VII analyse the impact of institutionalisation on Danish and German

welfare institutions.

Finally, the more disciplinarily orientcd motivation incrcased gradually as insight was gained into
the process of integration of social security. The insight carlv encouraged an inter-disciplinary
study, which although initiated on the basis of political science, revealed impossible to conduct
without the discipline of law. Despite the fact that the institutionalisation of intra-Europcan social
sccurity has gradually removed the national barriers to welfare across borders and despite the fact
that institutionalisation may challenge corc organising principles of the welfare state. political
science has largely left the study of the coordination system to law.'* Coordinating social security
rights across the EU is indeed a very technical matter, where questions of accessing, accumulating
and exporting rights across borders have been decided by national and Europcan administrations as
well as inside national and Europcan courtrooms. By and large, integration has been Icgally driven

to the fore. However, the motivation for studying a predominantly legal integration process from a

' That of course does not account for such writers as Ferrera (2003), Leibfricd & Pierson (1995, 1996) and
Abrahamson & Borchorst (2000) among others.




political science perspective has been that the case powerfully demonstrates the relative autonomy
of the European Court of Justice. Additionally, it demonstrates how political and judicial decision-
making at times arc interwoven so tightly that their scparateness almost dissolves. Finally, the case
exemplifies repeatedly how the spheres of law and politics reciprocally restrain one another and
how implementation may — at least in the short term - constitute a sccond stronghold of national
control. To answer “to what extent, how and with what impact™ in fact requires the insights and

tools of both disciplines.

1.4: Research Approach

The rescarch question “to what extent has the European Union institutionalised social security,
how and with whar impact on national welfare policies?” requires a thorough analvsis of

Regulation 1408/71 and its development over time.

The question “fo what extent” addresses the development of the Regulation. The question implies a
comparison over lime. A process-tracing study will therefore be conducted, comparing the
rcgulatory scope of 1408 at identifiable points of time. It will compare institutional innovation in To
with the regulatory framework before, the gradual development in Ty mapping decisive incidents,
and the output of recent ncgotiations on 1408 in T, will be compared with the cstablished
institutional path. The rescarch strategy is diachronic, aiming to assess institutional dyvnamics as

they unfold over time.

The question “how ' aims to investigate what has moved the institution of 1408 forward as well as
what has restraincd its integrative course at times. Investigating how the scope of the Regulation is
laid down brings the supranational organisations of the European Court of Justice and the
Commission into focus, as well as the Council representing the collective voice of the member
states. Since unanimity has been maintained as the procedural rule for 1408/71, reforming the
Regulation has at times been politically very difficult. At the same time that members of the
Council have refuted or considered the Commission’s reform proposals, the Europcan Court of
Justicc has taken a most active part in defining the scope and meaning of the Regulation as well as
its Treaty base, thus defining Community competencies. Analysing the evolving scope of intra-

Europecan social security rights is inextricably bound with examining the actions and reactions of
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Council, Commission and Court. From the fact that the political actors in long periods between To
and T, have been unablc or unwilling to act, the European Court of Justice has at crucial moments
plaved the lead, scconded by thc Commission. In the following analysis, the capacity of the
European Court of Justice and the Commission to extend the scope of a supranational institution
and settle its effective meaning will be depicted. The reactions of the Council and individual
member states will, however, demonstrate how supranational organisations do not unilaterally

dcfine the integrative steps. Politics may retort.

The question ‘with what impact” requires an examination of the effects that supranational decision-
making has had on national institutions and on the national autonomy to formulatc welfare policies.
Although ‘impact’ may appcar as a concrete concept, its operationalisation demonstratcs that it
contains many faccts. and there is much disagreement as to whether impact takes place. First of all,
the compatibility between national institutions and the obligations of European law and politics
determines the degree of adaptive pressure that European integration exerts on national policics.'® I
implementation of supranational dccision-making occurs to the letter, adaptive pressure is equal to
impact. Howcver. adaptive response may not correspond to adaptive pressurc. A national
(re)interpretation of European obligations in relation to national institutions may reduce or increasc
actual impact. To the extent that this happens, the impact of the same dccision-making is diversificd
across member states, not only due to varving adaptive pressure but also duc to national responses.
Furthermore, when discussing freec movement of workers and later persons the notion of “adaptive
pressure” contains a de facto component. The factual adaptive pressure on national social sccurity
systems varics across member statcs depending on the extent of EU-refated immigration into that
country. Sccondly, perceptions of impact may vary over time and be dectsive for the member state™s
bargaining positton in the Council. How the impact of the regulation is at first perccived may
therefore hinder further integration, but perceptions may equally be dynamic thus allowing
intcgrationist decision-making at a later stage. Perceptions of impact thus fecd back into decision-

making, which in the end determines the actual impact. Finally, the actual impact depends on the

'* The definition of “adaptive pressure’ contains both an institutional and a de facto component. From an institutional
perspective, “adaptive pressure” can be defined as being constituted by the degree of compatibility (the *fit’) between
the principles and obligations of a given European integration process and those of national institutions (Risse, Cowles
& Caporaso 2001, pp. 6-7). In the concrete case of the free movement of workers and, later, persons, “adaptive pressure”
likewise contains a de facto aspect. From a de facto perspective, ‘adaptive pressure’ arises from the actual FU-
immigration into a member state and the extent to which such tmmigration challenges the organisation of national social
security policies. "Adaptive pressure’ will be analysed in chapter VI and VII of this thesis. For more references at this
stage, see footnote 14 above.
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national response in terms of implementation. In the short/medium run, member states alone attend
to implementation. In the longer run, their compliance with Community obligations is monitored by
the Commission and the Europcan Court of Justice. The actual impact of supranational political and
judicial decision-making is studied through the process of national implementation. On the whole.
rescarching the question ‘with what impact”™ highlights the significance both of the time-variable
and of variations across member states. In order to analvse the domestic impact, a diachronic and
comparative analyvsis is carried out. Variations on the impact of Regulation 1408/71 over time are
cxamined, and a comparative analysis of the cffects of supranational decision-making between the

member states of Denmark and Germany is carried out.

Figurc 1 sums up the rescarch question, puzzle and approach of the present study as detailed above.

Figure 1: Research Puzzle and Approach

Inquiry: "To what extent’ has the Furepean Union
Institutionalised social securlty right?

Rusearch am: To lay down the gradual expansion of intra-Europ
soctal secunty nghts.

E. the cause indd demt variable. The comstruction of a

P

supranational social secunty polity

To be carried out' Chapier 11 (theoretical discusmion ). chaptes 11)
(matiutional creation ). chapter [\ & V finstitutionalisation)

Inquiry: *How' has Institutional creation and institntionalisation
taken place?

Reseurch arm. To trace the dynanues behind the path dependemt
process of regul 14087718 n and )
between T, and T..

First Layer of Institutienalisation
—

Exammnes the dynamics and restraints of sociul secunty imegration. The
actions and reactions of the Ewropean Cowt of Justice, Comtussion. &
Council of Nbnusters.

Ta be carried out. Chapier 1 itheorencal discussion ). chapier 11
\ Ginstitutional creanon ). chapter 1V & V' nsotutionahisation).

Ingulry: *“With what lmpact® en national welfare policles?

Ressarch arm To lay down the effects of supranational dectsion
making on national institutions and autonemy to formulate welfare
policies.

Exammes the efTect/dependent variable. Adaptive pressure, response to
and domestic 1mpact of institutionalised intra-European social security
rights analysed camparatively on Danish and German welfare
inatifubons

To be carrted owr. Chapter 11 (theoretical discussion): chapter VI & VII
(domestic impact).

Second Layer of institutlonalisation
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1.5: Research Strategy

Analyvsing European institutionalisation of social security rights is done by means of a case study of
Regulation 1408/71's creation, development and impact over time. The research strategy of the
present study thus emplovs the case studv method. Furthermore, the study of the question ‘with
what impact’ uscs the comparative method, examining the impact on the Danish and German

welfare states respectively.

The general characteristic of a casc study is that it deals with “how” or *why" questions (Yin 2003,
pp. 6-7). Case studics arc explanatory in character. By questioning “how™ or ‘why’, they reveal the
links of an incident over time, its cause and effect or context, rather than consider frequencies or the
incident in isolation. According to Yin, a case study is an empirical inquiry into a topic, which

could be characteriscd as:
“The essence of a case-study, the central tendency among all types of case-study, is that it tries to illuminate a
decision or set of decisions: why they were taken, how they were implemented, and with what result™ (Schramum

1971, quoted in Yin 2003, p. 12).

Apart from their gencral characteristics, casc studies are conducted for different purposes and thus
make diffcrent contributions to theorv. A casc study can be conducted for purcly athcorctical
rcasons and only scrve a descriptive purposc. But casc studies may also Icad to thcorctical
refinement or even theorv-building. To set out explicitly the theorctical purpose of the case study
becomes an important part of the research strategy, since it details how the empirical work relates to

theory.

I classify the present case study as “disciplined-configurative’ in character, but onc adding a
“heuristic™ research approach when analysing “with what impact” (Verba 1967, pp. 114-115;
Lijphart 1971: Eckstein 1975)." In his landmark essay on the case study method and theory in

political science. Ekstein described the disciplined-configurative case study as the study aiming to

¥ The different case study categories are ideal types (Lijphart 1971, p. 691). Their application to empirical phenomena
and existing theory reveals that the borders between them are blurred, for which reason a particular study may fit more
than one category. The disciplined-configurative case study was originally recommended as a method by Verba (1967).
Verba did not, however, limit the approach to the research on a single case, but found that it could also be emploved in
the comparative study (Verba 1967, p. 117).
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explain on the basis of existing theories (Ekstein 1975, p. 99)."* In the disciplined-configurative
casc study type, the researcher recognises the availability and explanatory value of existing theories
and thus structures her/his research strategy in accordance therewith. A case study of this tvpe,
however, need not be a passive application of existing theory, but may on the basis of its empirical
findings bring into question some of those guiding theoretical propositions. Finding existing theory
insufficient calls for altcrnative theoretical explanations. In this sense, applying existing theory to a
concrete case is likely to have a feedback effect on such theorising, leading to its refinement.

Therefore, a disciplined-configurative case-study may contribute to theorising.

The heuristic case study, on the other hand, inductively aims to find new variables or gencrate
hypothesis in order to establish reasonable explanations on the basis of the empirical findings.'’
Previous to the heuristic study, a disciplincd-configurative case studv may have taken place,
concluding that existing theorics cannot — fully or parly — be applied to the case at hand. A
heuristic case study may then be carried out, deliberated from the binding clement of a priori

theoretical propositions.” Heuristic casc studies “tic directly into theory building™ and do so
*...less passively and fortuitously than does disciplined-configurative study, because the potentially generalizable
relations do not just turn up but are deliberately sought out™ (Ekstein 1975, p. 104).

In the present study, the disciplined-configurative case study has been combined with the heuristic
one to frame and cxplain diflerent stages of European institutionalisation of social sceurity rights.
The empirical rescarch has been structured with the clear objective of addressing and perhaps
providing new findings to three reposed theoretical questions within the institutional study and that
on Europcan intcgration: How was the institution created? How did it subscquently institutionalisc?

How has its creation and institutionalisation impacted on national institutions”? Before the empirical

"* In his landmark essay, Ekstein operated with five types of case studies; 1) the configurative-idiographic study, 2) the
disciplined-configurative study, 3) the heuristic case study, 4) plausibility probes, and 5) the crucial case study (Ekstein
1975, pp. 96-123). Lijphart termed the disciplined-configurative study as “interpretive’, but the category essentially
accounts for the same (Lijphart 1971, p. 692). Lijphart classitied six types of case studies; 1) the atheoretical case study,
2) the interpretive case study, 3) the hypothesis-generating case study, 4) the theory-confirming case study, 5) the
theory-infirming case study, and 6) the deviant case study (Lijphart 1971, pp. 691-693).

" Ekstein termed this case study type as ‘heuristic’, whereas Lijphart termed it as the ‘hypothesis-generating” case
study (Ekstein 1973, pp. 104-108; Lijphart 1971, p. 692). The two labels, however, account for the same relation
between research strategy and theory-building.

 In the process of theory-building, the findings of one case-study may be tested in a subsequent one, thus applying a
“building-block technique™ (Ekstein 1975, p. 104). The {indings of a disciplined-configurative case-study may through
this technigue be supplemented by a heuristic study.



research is conducted, chapter 11 of this thesis discusses how existing theories explain the facets of
institutionalisation as contained in the questions. These theoretical propositions arc finally tested
against the findings of the case studv. The theoretical aim is to question their explanatory value
against the researched case and eventually contribute with analytical insights to rcfine theorctical

arguments. In this aspect, the case study method chosen is disciplined-configurative.

However, when moving beyond established theorctical reasoning, analysing adaptive pressure,
national response and impact, the research strategy falls between the disciplined-configurative and
heuristic case study type. The research on “with what impact’ cannot be structured on the basis of
existing theories by the fact that there is no single coherent theoretical school or competing schools
on the impact of supranational decision-making on national institutions. Studics on the effects of
Europcan integration still move largely within a theoretical vacuum. Although recent rescarch
indeed makes valid theoretical suggestions which may gradually lcad to thcory building. they still
do not providc a cohcrent theoretical framework on the basis of which a rescarch strategy can be
formulated (Borzel 1999; Borzel & Risse 2000, Conant 2002: Risse, Cowles & Caporaso 2001).
Whercas the objective of the rescarch on “with what impact’ is not in itsclf to develop a theorctical
generalisation, the aim on a more modest scale is to provide detailed empirical insight in a under-
rescarched as well as under-theorised dimension of European integration. and by this insight

cventually contribute to theory-building as it evolves.

In general, the gencralising. and thus theorising. ability of case studics has been questioned. It has
been questioned how the findings of a case-study can be generalised bevond the immediate study.
since the study singling out a casc evidently docs not operate with a large n-sample. Yet. the fact
that the results of a case study cannot be gencralised to a sample or immediatcly generate theory, is
not the same as arguing that the method cannot serve a theoretical purpose, as here pointed out by
Lijphart:

“The scientific status of the case study method is somewhat ambiguous, however, because science is a

generalising activity. A single case can constitute neither the basis for a valid generalization nor the ground for

disproving an established gencralization. Indirectly, however, case studies can make an important contribution to

the establishment of general propositions and thus to theory-building in political science™ (Lijphart 1971, p. 691).

The drawback of the casc study being the lack of frequencies. its advantage clearly is that focusing

on a single casc allows its details to bc examined intensively. A case study conducted in depth
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obviously provides more dctailed and contextualised information, which is relevant to the theory
being evaluated or generated. The many observations gathered on the basis of a single case should
compensate for the n=1 sample. Thereby, the casc study is a method making information accessible,

which, for example, the statistical method cannot provide.

Furthermore, the casc can be selected for strategic-theoretical purposes. Such a casc aims to test a
thecory or theoretical proposition. If the case beforechand scems unlikely to support theory, it
constitutes the “least likely™ case, or in the contrary casc a ‘most likely* case. The ‘least likely” case
may confirm the theory against odds. The propositions of the theory thus appear stronger and more
likely to hold in other cases as well. It has gained explanatory valuc. The opposite account is true
for the “most likely™ casc. If contrary to expectations it invalidates the theory, that theory has been
fundamentally weakened. The ‘least likely® case is thus foremost tailored to confirmation, and the
‘most likely" case to invalidation of a theory (Ekstein 1975, p. 119). By choosing one’s case
stratcgically along the continuum of ‘least likely™ and “most likely’, the casc study becomes a most

suitable method for testing and improving theorics:

“A single crucial case mayv certainly score a clean knockout over a theory™ (Ekstein 1975, p. 127).

Placed on a continuum between “least likcly™ and *most likely”™ cascs, the case study on European
institutionalisation of social sccurity rights represents the ‘less likely™ case of integration. Not “least
likely”, because the frec movement of workers constitutes a key principle in the construction of the
intcrnal market and therefore makes up a Key factor within the process of cconomic integration,
However, still “less likely”, because member states maintain the prerogative to organise their social
sccurity policics, and have repeatedly refuted harmonisation moves from the Europcan Union. The
autonomy to decide on welfare policics has been jealously guarded by the member states.

Integration, compromising national welfare competencics. is thus “less likely”™ to happen.

As a final point to be mentioned with regard to this thesis™ research strategy, the comparative
mcthod has been emploved in order to relate findings on the study of impact. The comparative
method allows an inquiry into the effective reach, meaning and impact of Europcan law and policy
when supranational decision-making is transposed into nationally enforceable rights. By emploving
the comparative method, it becomes possible to asscss whether the European coordination system

foremost challcnges the residence-based, non-contributory welfare state and cventually causes
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convergence. In chapter VI, competing hypotheses on impact are drawn up, including a specific one
on convergence of national institutions. Of the 15 member states, Denmark and Germany have been
choscn for comparison, as representing the residence-based and insurance-based welfare states
respectively. Other member states would likewise have been interesting comparative cases, but in
historical terms Denmark and Germany are strong examples of two member states which chosc
different paths of the social sccurity model, and by and large confirmed these through a century-
long process of general change. Due to the significant diffcrence of these national institutions, the
examination of their individual adaptation to the Europcan acquis communautaire is assumed to
uncover comparative differences. The convergence hyvpothesis makes us expect that Europcan
institutionalisation of social sccurity rights forcmost impacts on the residence-based welfare state,

1.c. the Danish member state. This is, however, up for empirical contestation.

Comparatively, Denmark constitutes the primary case and Germany the contrasting one. Given the
two-step research agenda of the present study demanding a detailed and time-consuming collection
and analysis of materials at two levels of decision-making as well as over time. 1t has not been
possible to undertake research strictly equally on the two cascs. In practical terms, this means that
more interviews and more primary sources have been examined in the Danish casc. These empirical
findings have then been compared with the German casc on the basis of extensive. but fewer,
interviews and the use of sccondary sources. For this rcason, chapter VII on domestic impacts
analyses “perceptions of impact™ only for the Danish case, whercas impact in institutional terms is

analyscd in individual sections for both Denmark and Germany-.

1.6: Research Material
To studv ‘to what cxtent, how and with what impact’ the EU has institutionalized social sccurity

rights necessitatcs scveral sclective choices. This necessity arises from the two-step rescarch
agenda, aiming to examine supranational institutionalisation as it cvolves over time and its impact
on national welfarc. The specific institution of Regulation 1408/71 is complex, densc and not lcast
dvnamic and so are national institutions of soctal sccurity. The studv has thercfore required a
specific delimitation, based on rigorous methodological choices on what to rescarch, using which

material and sources. and within which period of time.
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In essence, the meeting between the EU Regulation and national institutions in place means that the
supranational institution obliges the member states to grant equal treatment to the personal scope of
1408 and partially to make acquired social sccurity rights exportable. This is an obligation which
exerts adaptive pressure on the nationally institutionalized welfare principles of social citizenship

and territoriality. This confrontation of organizing principles explains the research choices made.

Against this background, the analysis of the process of supranational institutionalisation contains an
investigation of five interrelated aspects: 1) how the Regulation’s principle of equal treatment has
been enforced over time: 2) to whom intra-European social sccurity rights have been granted over
time, i.e. the personal scope of Regulation 1408/71; 3) how the material scope of 1408 has been
defined and extended over time; 4) how the Regulation's principle of exportability has been
enforced over time; and, finally, 5) the institutionalisation of the concrete social sccurity field of
health care is examined in order to demonstrate how the meeting between supranational obligations
and national institutions may unfold within a specific welfare policy field. In the analysis of all the
five aspects, the time variable is significant. The research is chronologically structured in order to

uncover eventual institutional dynamics.

In terms of materials, the sclection has been made on the basis of specific articles in the Regulation.
Article 2 treats the personal scope of Regulation 1408/71, Article 3 its principle of equal treatment,
Article 4 the material scope, Article 10 the principle of exportability and Article 22 treats the right to
hcalth care in another member state. The development of the five individual articles has been
analysed in detail using three sources: 1) the case law by the European Court of Justice in which at
lcast one of the five articles has been cited as instrument; 2) the Commission’s amendment
proposals and recommendations; and 3) amendments adopted by the Council. The three sources
thus equally allow an examination of the role of the two supranational organizations as well as of
the Council as collective voice for the member states. The case law of the Court and the
amendments adopted by the Council are listed in appendix 1 and 4 respectively. Appendix | is
detailed below. Appendix 4 lists the Regulation number, the date of adoption, and the articles
amended. Between 1971 and 2002, Regulation 1408/71 has been amended 28 times. This

introductory finding alone indicates the dynamism of the institutionalisation process.
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Again in order to delimit the very large amount of material and the very dynamic process, the three
sources of material address institutional changes happening from 1971, when 1408 was adopted.
until the end of 2002. However, the historical examination of 1408's regulatory background in
chapter IV includes an analysis of case-law preceding 1971 and in addition examines 1408°s
predecessor Regulation 3/38. The case-law preceding 1971 has, however, not been sclected
svstematically according to the five articles. Furthermore, recent negotiations on the reform of the
Regulation as well as its domestic impact analysed in the subsequent chapters includes incidents

occurring in 2003 to the cxtent that they were emphasized in the qualitative interviews carried out.

In order to access the case law of the European Court of Justice interpreting the regulatory scope of
1408, a CELEX analysis has been carried out. Between 1971 and the end of 2002, the Court ruled
on Regulation 1408/71 in 338 cascs. The 338 cases are listed in appendix 1. The case law has been
coded according to: date of the judgment. name of litigant, member state under examination, case-
law number, European Court Report details and the Article of 1408/71 cited in the casc law. The
cases in which at least onc of articles 2. 3, 4. 10 or 22 have been cited have been chosen for
‘examination. These cascs. which number 138, are emphasized in appendix 1. Initially, all 138 cascs
have been examined. They have, however, not all had the same impact in settling the supranational
regulatory scope or on national institutions for which rcason not all of them have been analysed in
detail. Nevertheless, the majority of the cases arc discussed in the analvtical chapters, some in the
text itself, others as substantiating casc-notes listed as endnotes in the individual chapters. The rest
simply constitute the background material of this thesis. The earlv rescarch strategy was to
systematically' examine all casc law related to one of the five articles. As research progressed. the
qualitative interviews and sccondary sources enabled me to focus among the case law. Although
indeed time consuming, the carly approach was nccessary in the sense that it helped me to
understand the material as a whole. From a methodological point of view, I furthermore find that
the early rescarch strategy was important to avoid the peril of “sclective citation of illustrative
cases” (Garrett, Keleman & Schultz 1998, p. 151: Burley & Mattli 1993, pp. 50-51).

Additional sources of information to study the supranational institutionalisation process have been
documents from the Council, press releascs from the Commission and the European Court of

Justice as well as documents and reports from the Europcan Parliament.
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Rescarching “with what impact” has required delimitation of the national social sccurity institutions
on which to examine impact. In practical terms. it has not been possible to analyse the impact of the
wholc material scope of 1408, covering social sccurity legislation on: illness and maternity:
invalidity bencfits: old-age pensions: survivors' benefits: occupation-related accidents and discase:
death grants; unecmployment benefits: and family benefits. Domestic impact will be analysed for the
nattonal policics of statutory pension, long-term care, family henefits and health care. Thereby the
analysis addresscs the two classic social sccurity schemes of statutory pension and health care, as
well as the vounger ones of long-term carc and family benefits. representing more recently

institutionalised social responsibilitics of the welfare states.

For the primary casc, i.c. Denmark, a very valuable source of information has been governmental
notes to the Danish Parliament’s Europcan Affairs Committce. These have been collected through
documental scarch in both the Library of the Danish Parliament and in the Parliament’s EU
Information Centre (Folketingets EU-Oplysning). Also Danish parliamentary debates and questions
to individual ministers on the frece movement of workers and the conscquences of Europcan
intcgration on national welfare have been examined. Furthermore, dectsions from the Danish Social
Appeal Authority (Den Sociale Ankestyrelse) treating Regulation 1408/71 have been analysed. In
addition. newspaper articles treating the topic have been sought out. Also. sccondary matcrial in the
form of academic writing has been uscd for both the Danish and the German case. It is. however.
notable that whereas Germany has a whole school of prominent scholars dealing with international
social sccurity this is far from the casc in Denmark. where the 1ssuc has been treated widely by the

press but relatively little by academia.

Regarding the contrasting case, i.c. Germany. the casc law on German legislation and
administrative practicc have constituted decisive material for analysing the impact of the
Community Regulation on the insurancc-bascd welfare state. The case law concemning Germany is
listed in appendix 2. according to the same coding as appendix 1. but adds which national court
referred the casc. Furthermore, for the cases citing at lcast one of articles 2. 3. 4. 10 or 22. | have
analysed and coded whether the Europecan Court of Justice ruled in favour of the migrant or found
the German act in accordance with European obligations. The rulings citing onc of the five articles

are emphasised in appendix 2.
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Finallv, a very important sourcc of information for this study has been qualitative interviews.
Between April 2001 and February 2004, 21 interviews were conducted with representatives from
the Commission as well as from the Danish and German civil service. The large majority of the
interviews were held in person, recorded and subsequently coded. Two interviewees insisted on not
being recorded n order to speak more freely, and five interviews were conducted over the phone.
The length of the interviews were between 43 minutes and 3'2 hours, most being about 1'2 hours.
Interviews were conducted with representatives from the Commission’s DG on Employment and
Social Affairs — the Unit of Free Movement of Workers and Co-ordination of Social Sccurity
Schemes; from the Danish Ministry of Social Affairs; the Danish Ministry of Interior and Health;
the Danish Social Security Board: the Danish Forcign Ministrv: the Danish Permanent
Representation; the German Federal Ministry of Labour and Social Affairs: the German

Verbindungsstelle: and the German Bundesanstalt fiir Arbeit und Sozialordnung. t

I promised that none of my sources would be identified or quoted in the written text. Therefore.,
when referred to in the following, the date of the interview appcars as well as the organisational

affiliation of the interviewec, but name and rank do not.

1.7: Thesis Structure

This thesis is divided into eight chapters. The present chapter | introduces and chapter II contains
thc theorctical discussion. The five subscquent chapters conduct the empirical analvsis of
Regulation 1408/71°s creation, institutionalisation and impact over time. Chapter VI finally

concludes on the empirical and theorctical findings.

Chapter 11 discusscs theoretical accounts of institutions, institutionalisation, and institutionalisation
through the interaction of law and politics together with the domestic impact of such
institutionalisation. This is intended to enablc us to understand how European integration of social
sccurity rights has taken place over time and what the impact thercof on national institutions has
been. The chapter introduces an analvtical model with which to analysc Europcan

institutionalisation of social security rights as a two-layvered process of integration.
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Chapter 111 initiates the empirical analysis by introducing the Regulation, its meaning, scope and its
main principles. The chapter then analyses the context and history of the Regulation. This is done
by examining the process by which the objective of Regulation 1408 — i.e. the frec movement of
workers and subsequently of persons more broadly — was institutionalised. Secondly, it is done by
examining de facto intra-European migration on the basis of statistical observations and, lastly, by

analvzing the inherited institutional context on the basis of which Regulation 1408/71 was created.

Chapter IV initiates the analysis of the Regulation’s process of supranational institutionalisation.
The chapter traces the process of how the principle of equal trcatment and the personal scope of the
Regulation has been settled and extended over time. Individual scctions focus on the actions and
reactions of the European Commission, the European Court of Justice and the Council of Ministers,

separately and intertwined as they are.

Chapter V" continues the analysis on supranational institutionalisation. The chapter analyscs how the
Regulation’s principle of exportability has been institutionaliscd over time in relation to the material
scope of the legislation, in relation to “special non-contributory ™ benefits and finally in relation to
the specific policy field of health care. This chapter also focuses on the action and integrationist
ability of the Commission and Court of Justice, and on the existence of political support for or

restraint of supranational activism.

Chapter V1 initiates the analysis of the “sccond layer™ of institutionalisation whercby it is national
implementation which determines the effective mcaning and impact of supranational
institutionalisation. The chapter identifics the adaptive pressurc on the Danish and German welfare
modcls which is caused by an ultimate incompatibility between European and national institutions.
It docs so by examining the historical reasoning, the organizing principles and the boundarics of
welfare within each of the two member states. This examination is concretized by focusing on the
four contemporary social sccurity institutions of statutory pension, public health care, long-term
carc and family benefits. Finally, thc chapter examines the de facto pressurc exerted by EU

immigration into the two member states respectively.

Chapter VI continues the analysis of the sccond laver of institutionalisation. The chapter conducts

a comparative analysis of the national response to and the domestic impact of intra-European social
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sccurity rights in Denmark and Germany. This is done, first, by researching how Denmark has
changed its perceptions of the impact of this legislation over time; secondly, by analyzing how this
particular instance of supranational institutionalisation has impacted on the Danish social
institutions of statutory pension, family benefits, long-term care and health care; and, thirdly, bv

examining the response of Germany and the impact on its four social security schemes.

Chapter VIII concludes by presenting my analytical findings which are summed up and related back

to the carlier theoretical propositions conceming institutions, institutionalisation and their domestic

impact.
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Chapter lI: Theoretical Explanations on European
Institutionalisation of Social Security Rights

In a gencral discusston on European integration, ‘social sccurity” represents a ‘less likely case” of
intcgration. For national and historical reasons, member statcs have safeguarded their welfare

competencies and have not left much for the Community to do.
“The Europeanisation is capable of effective action only in areas which the major interests affected are ¢ither
convergent or complementary. Such areas do exist .... but social policics and welfare state are not among them

(Scharpf 1997, p. 25).

However, it is debatable whether social policies continuc to be the exclusive competence of the
member state, since the policy ‘island beyond reach”™ may be indirectly — but increasingly — affected

by the market making processes of European integration:
“Irrespective of the results of “high politics” struggles over social charters and Treaty revisions, the movement
towards market integration carries with it a gradual erosion of national welfare autonomy and sovereignty,
increasingly situating national regimes in a complex multi-tired web of social policy™ (Leibtried and Pierson
1996, pp. 186-187).

On a theorctical account, how and why European integration has taken place continues to be a
theme of great controversy. When applying European integration theories to the policy-ficld of
social security, such controversv becomes even more pronounced. On the onc hand, a liberal
intergovernmentalist interpretation would argue that soctial integration is “the road not taken’ due to
the absence of converging national interests.”! On the other hand. nco-functionalist interpretations
would identify integration and among other factors explain these findings by spill-overs from one

policy-field to the other and by the self-sustaining dyvnamics of the Community. >

 Sce among others Garrett 1992; Moravesik 1991; 1993.

* See among others Iaas 1958; Lindberg & Scheingold 1970, Tranholm Mikkelsen 1991: Burley & Mattli 1993: Stone
Sweet & Sandholtz 1997, 1998: Pollack 1998.
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In order to inquire ro what extent. how and with what impact the European Union has
institutionalised  social  security rights, the dichotomised disputc between liberal
intergovernmentalism and neo-functionalism becomes inadequate. Even a quick glance at the casc
makes it clear that we need theoretical explanations which go bevond intcrgovernmental
ncgotiations and decisions of high politics. Instead, we nced theorctical approaches able to explain a
process constituted of very subtle and detailed steps of integration, in which politics and identifiable
interests scem absent for fong periods, but where integration mav, however, procced discreetly. A
process where contradictory dynamics at times further integration. but at others roll back previous
stecps taken. Empirical findings of the latter exclude any straightforward application of nco-

functionalism.

Furthermore, the research question of the present study nccessitates a theoretical frame able to
bridge the study of supranational integration on the one hand with its domgestic impact on the other.
The recurring debate between nco-functionalism and intergovernmentalism has generally been
concerned with explaining the integration dynamics of the emerging Europcan polity alone, and has
largely ignored rescarch on the domestic impact of that same dynamic. The same gocs for proposed
alternative theoretical interpretations such as multi-level governance and ‘the path to Europcan
intcgration” as presented by historical institutionalism (Marks. Hooghe & Blank 1996; Picrson
1998). In these studies, it is the European polity itsclf which becomes the main dependent variable
(Borzel & Risse 2000, p. 1).

In order to analyse “to what extent, how and with what impact’ the EU has institutionalised a social
security dimension, this thesis will juxtapose theoretical propositions highlighting and cxplaining
diffcrent aspects of two intertwined processes of change. In theoretical terms, the focus throughout
the study is institutional, since it analyses Community Regulation 1408/71 in detail and context.
The institution will be analysed as a historical phenomenon, i.e. as it evolves and impacts over time.
This study’s theoretical point of departure is therefore that of historical institutionalism and applics
its key propositions on how to rescarch ‘the path to Europcan integration”, as described by Paul

Picrson:
“This scholarship is historical because it recognizes that political development must be understood as a process
that untolds over time. It is iustitutionalist because it stresses that many of the contemporary implications of these
temporal processes are embedded in institutions - whether these be formal rules, policy structures or norms™
(Picrson 1998, p. 29).
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However, as pointed out above, the path to European social security integration cannot be captured
by historical institutional explanations alone. First of all, a historical institutional theoretical view
needs to be supplemented by more detailed theoretical accounts of the dvnamics, actors or
organisations furthering integration and those restraining it. The Europcan Court of Justice plays a
key role in defining and interpreting the regulatory scope of 1408 as well as its purpose. thus in part
dcciding the subtle moves of social security integration. Therefore, the explanation of the case
requires a thcoretical frame which treats judicial decision-making as a dccisive part of policy-
making, but which also highlights how politics responds towards such judicial activism. Sccondly,
we need to add theoretical interpretations where the national institution becomes the dependent
variable: that is, propositions which cnable the two lavers of institutionalisation to be combined and

suggest whether we should expect supranational integration to have domestic impact - or not.

Empirically and theorctically this thesis aims to follow Regulation 1408/71 from institutional
crcation onwards, and thus research its rationale and transforming capacity as it is established over
time. The theoretical purpose of the rescarch question is to examine to what extent do institutions
matter as inputs in the European integration process. how do they evolve and what impact do they

have on established national institutions?

To meet this purpose, the present chapter will investigate certain theoretical approaches which make
propositions on the central rescarch questions of 1) institutional creation. 2) institutionalisation, 3)
institutionalisation through the intcraction of law and politics. and 4) the domestic impact thereof.
The individual scctions of this chapter as well as the subscquent empirical analysis in the following

chapters correspond to these questions.

I initiate this chapter by presenting a model created to analyse “institutionalisation as a two-layered
process of integration’. The model is composed of diffcrent theoretical propositions on Europcan
institutionalisation and its impact, and divided into two figures. The next four sections discuss the
theoretical propositions behind the model, and argue why they should be joined in order to explain
the path to social security institutionalisation. In the second section, 1 examine historical
institutionalism as the theoretical point of departure for the subsequent research and discuss the
definition of ‘institutions’, their function and impact as well as the core concept of ‘path
dependency”. 1 then address the approach ‘institutionalisation of Europe’, which explains the
virtuous cycle of European integration, where self-sustaining institutionalisation dynamics drive the

process forward. In order to explain institutionalisation. the mediating and transforming role of the
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Commission and European Court of Justice are brought into focus. The next section narrows the
discussion on institutionalisation down to what occurs through the interaction of law and politics.
The position of the European Court of Justice is discussed in greater detail, as well as its historical
ability to ‘transform Europe’. The section contrasts theories of legal autonomy with those of
political power, in individual subsections questioning whether judicial activism scts aside politics,
or politics manage to overturn law. The final section deals with the question of domestic impact. It
brings in theoretical approaches, discussing how rights and obligations gencrated through
supranational decision-making are implemented nationally. In general, the scction discusses the
cffective impact of supranational institutionalisation and the Community’s ability to monitor the
reach and comect implementation of the acquis communautaire. The section emphasiscs the
importance of the time-variable when we assess the effectiveness and impact of EU law and

politics.

1.0: A Model to Analyse Institutionalisation as a Two-layered Process

In order to conduct the analysis on European institutionalisation of social sccurity rights as a two-
layercd process of integration, a model has been built on the basis of certain cxisting theories. The
model is presented in figures 2 and 3 below. Figure 2 details the applied historical institutional
approach and is inspired by Paul Pierson’s *path to European integration™ (Picrson 1998, p. 49). The
figure. however, extends the historical institutional outlook by including national implementation as
the second layer of institutionalisation. Figure 3 presents the part of the model focusing on
institutionalisation through the interaction of law and politics. This sccond part of the modcl
concerns how the effcctive impact of institutionalisation establishes as a process determined by the
interplav of law and politics. where activism is followed by reactions, and precise cause - effect
rclations blur through feedback. The figure is inspired by Garrett, Kelemen & Schultz’s “the legal
politics game’, but extends their stage game by propositions about what happens when a litigant
government accepts a decision (stage 2) and by detailing how other EU governments apart from the
litigant react to judicial decision-making (stage 3). The figure furthermore holds that a “law —
politics” game does not end in stage 3, but continues bevond it. A main proposition in the model as
a whole is that the mcaning. effectiveness and impact of Europcan law and politics is only

identifiable over time. In both figures the time-variable is therefore in focus, cither presented as a Ty

or a stage X.
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Figure 2 formulates the more general framework to analyse how Regulation 1408/71 has been
institutionalised over time, constituting both output and input in the process of integration.
Institutionaltsation is pictured as two-layered where the institution is first created as an outcome of
intergovernmental negotiations in Ty and subsequently implemented at the national level. The
supranational institution may exert adaptive pressure on national institutions in place, but the actual
impact of social security integration essentially depends on how national actors or organisations
respond to and implement European decision-making. In T the effective institutional mecaning is
reformulated and re-proposed by the Commission as well as being re-interpreted and clarified by
the ECJ. Against this background, the Regulation is re-ncgotiated and re-codified by the Council of
Ministers. The re-clarified and re-codified institution is subsequently implemented nationally. The
institutionalisation process repeats between To, Ty and T, where the feedback effects of
intcrgovernmental bargains, supranational mediation and rulings, and national implementation

mutually formulate and reformulate the effective meaning of Regulation 1408.

Figure 2: Institutionalisation as a Two-layered Process
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The dyvnamic perspective of rulemaking is likewise expressed in the model’s sccond figure, Figure
3 concentrates on the interaction between the ECJ and the member states. This part of the model
thus specifies how institutionalisation occurs as a result of the interaction between law and politics.

and makes up the background against which to analyse how politics respond to judicial decisions
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and vice versa. This part of the analytical framework aims to identifv the reach and impact of

Community law as manifesting over time.

Figure 3: Institutionalisation through the Interaction of Law and Politics
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Together the two figures depict the steps to be analysed to meet the research objective on “to what
extent. how and with what impact”™ the European Union has institutionalised a social security
dimension. The model treats institutional creation, institutionalisation where the Regulation
becomes output and input in the decision-making process, institutionalisation as determined by the
interplay of law and politics, and, not least, domestic impact. Theorctically derived. the model
constitutes the analytical framework for the subscquent empirical study. The remaining part of this
chapter will discuss thosc theoretical approaches on whose arguments the model is ¢ssentially
based, that is that of historical institutionalism and ‘institutionalisation of Europe’, certain
contrasting viewpoints concerning institutionalisation through the interaction of law and politics,

and, finally, different interpretations on the domestic impact thercof.

2.0: An Institutional Study of European Integration

This thests™ theoretical point of departure for understanding Europcan integration as well as its

national impact is a historical institutional one. Whereas historical instituttonalism may still call for
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theoretical reinforcement, it provides very specific and operationable methodological suggestions

proposing to carry out process-tracing studies to uncover a given path to European integration.

In essence, historical institutionalism brings into focus the time-variable for any conducted
research. Change sediments gradually and can therefore only be captured by a diachronic analysis.
Furthermore, this approach prescribes the detailed study of instirutions. their innovation and change.
That is, the approach takes the transformative impact of gradualism seriously, assuming that by bits
and picces it comes to constitute the greater regulatory whole. Process-tracing studies on
institutionalisation should therefore be carried out, where different points of time To, Ty and T, each
entail an individual integrative output, which at the same time represent input in the future process.
By linking output and input over time, rather complex chains of cause and effect appear.

This section begins by outlining the historical institutionalist perspective on European integration,
which proposes to study institutions in their own right and as historical phenomena. The intricacies
of institutions and their resounding impact require a more detailed examination of the analytical
objects, which will be carried out subscquently. How arc institutions defined? What are their

function and impact? And what are their premises for change?

2.1: European Integration Viewed from a Historical Institutional Perspective

Historical institutionalism from comparative politics has becn applied to the study of Europcan
intcgration most success{ully by Paul Picrson. According to Pierson, European integration gradually
establishes gaps in member states’ control and thesc gaps thus explain why supranational
competencies cxpand.23 If a gap of control emerges and is identified, it is difficult for member states
to regain control and at the same time gaps “crcate room for actors other than member states to
influcnce the process of European intcgration while constraining the room of manocuvre for all
political actors™ (Pierson 1996, p. 126). Historical institutionalism points to four factors responsible
for cstablishing gaps of control:
o The relative autonomy of supranational organisations. Through delegation of authority,
member states and supranational organisations enter into a relationship of principals and agents.
The prime function of the agent towards the principal is to establish transparency and credibility

in the decision-making process. However, at the same time the agent will restrict the principal

? Gaps are defined as "significant divergences between the institutional and policy preferences of member-state
governnients and the actual functioning of institutions and policies™ (Pierson 1998, p. 34).
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by formulating and enforcing Community legislation and by institutionalising the
intergovernmental relationship. Redesigning policies or even organisations is complicated by
institutional barriers to reform, such as decision-making rules.

o The restricted time horizon of political actors. Contemporary political outcomes have long-term
conscquences, but member governments act in a restricted time horizon and are intercsted in the
morc immediate result of politics and law.

e Unintended consequences and issue-density. Political actors cannot grasp the total complexity of
the political process, because of its long-term consequences and high level of issuc-density. In
this context of complexity, the political action is likely to be short-sighted and applied alone to
the casc at hand. However, even what scems to be an isolated political or legal result may affect
other policy domains in the longer run. Issue-density increases the likelihood of ‘spill-over”
between policy ficlds. As complexity and interrelatedness between issucs are dense in the
Europcan Union, an individual outcome may have manifold impact.

¢ Whereas intergovernmentalism tends to view national preferences as largely fixed, these are
dynamic. National preferences may change as governments change, external change occurs or

idcological change takes place.

Historical institutionalism prescribes a path-dependent analysis, applying an institutional focus
which unfolds between To and T, detailing what happens in Ty. The institutional outcome in Tp, a
regulation, a directive or a Treaty revision, is to be analysed as an input in the future process. The
gaps in member states” control and the transformative impact of institutions ¢an only be identified i
we conduct a diachronic analysis, assuming that rule-making has its own dynamic. Member statcs
arc not irrational, but they act in an institutional context which transforms their position and

institutional outlook.

2.2: Defining Institutions

When tumning to the roots of historical institutionalism in comparative politics. some of the
theoretical arguments sketched out above get more flesh on the bone. This scetion and the next two
will discuss the definition of institutions, their functions and impact, as well as the notion of path
dependency. The discussion will take place on a gencral historical institutional theorctical basis. and

not be specifically related to the study of European integration.
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Historical institutionalism is less a coherent school of thought than a label for scholars who apply a
historical focus to institutional development, and do so by arguing against both rational choice
institutionalism and sociological institutionalism.** Thus the definition of ‘institution’ varies
considerably, some being more abstract than others. Pierson adopts the definition of Douglas North,
where institutions are “the rules of the game in a society or, more formally, are humanly devised
constraints that shape human interaction” (North 1990, p. 3; Pierson 1998, p. 29, note 2). Immergut
pictures institutions as almost every mechanism that filters or structures political interaction: “the
formal rules of political arenas, channels of communications, language codes, or the logics of
strategic situations” (Immergut 1998, p. 20). Bulmer also supports the broad definition, making
institutions both formal and informal policy-instruments and procedures, as well as embedded
symbols and norms (Bulmer 1994, p. 355; Bulmer 1997, p. 7).

Thelen and Steinmo conclude with different definitions and write:
“In general, historical institutionalism work with a definition of institutions that include both formal organizations

and informal rules and procedures that structure conduct™ (Thelen & Steinmo 1992, p. 2).

Their definition refers to that of Hall, as formulated in 1986. According to Hall, institutions are:
“...the fonmal rules, compliance procedures, and standard operating practices that structure the relationship

between individuals in various units of the polity and economy” (Hall 1986, p. 19).

This thesis applics a rather narrow definition of institution, bascd on the definition given by Hall but
narrowed down to the formal rule. This docs not deny that a broader definition may yield
mcaningful insights, but is done to operationalisc “institution’ in a very concrete sense, namely to
the formal rule of Regulation 1408/71. By a very restricted definition, applicability incrcases and
the institutional scope and effect becomes identifiable at all specific points of time. The aim behind
this specific notion of ‘institution’ is to reduce the theoretical and analytical abstractness of a
concept. Some of the definitions given above appear to be so all encompassing that it is difficult to
identify what institutions are not. Regulation 1408/7]1 is an institution which prescribes
administrative practices and routines as well as containing principles and rationales. For analytical

purposes thesc are, however, not defined as institutions in the present study.

* The discussion on the differences and similarities between the three variants of new institutionalism is beyond the
scope of this thesis. For such a discussion see, among others, Campbell 1994, Hall & Taylor 1996; Amum 1999,
Torfing 2001.
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However, in order to avoid interdisciplinany conceptual confusion, it should be emphasiscd that this
thesis™ institutional definition goes beyond what is normally regarded as an institution by the
discipline of law. Law would hardly define formal rules as “institutions’. Contrary to the broad
conceptual usc of political science. ‘institutions’ in law generally refer to “organisations’ or
‘bodics’, for example, the Europecan Commission is seen as an European institution. However, for
theorctical purposes this thesis™ institutional concept originates in theorctical discussion conducted
primarily within the disciplines of political science and sociology. Against this background,
Regulation 1408/71 is defined as an “institution’, while the Commission and the European Court of

Justice are defined as “supranational organisations’.

2.3: Institutions, their Function and Impact
Institutions arc instruments to achieve defined objectives. Furthermore, they regulate actors

intcraction and structure their political choices. In this function, institutions constitutc mediators for
the political process (Thelen & Steinmo 1992, p. 2). At the same time, institutions act as constraints
on any immediate pursuit of cconomic and political aims. They bind or obligate actors. As they
manifest. they become increasingly difficult to ignore. The functional characteristics of institutions

arc¢ such that they constitute both enablements and constraints.

When institutions regulate, certain scts of political options which are likely to correspond to
previous choices are favoured. Every political svstem will over time have constructed its own sct of
institutions, interlinked and explained by reference to one another and within the historical context.
The institutional outlook of an actor is a detcrmining factor for perceptions, preferences and
strategies:
... different institutional structures set the rules of the political or policv game in different ways. Institutional
rules provide different incentives to political actors, vielding different power resources and interests. Difterent
institutions shape the context in which individuals and groups define their interests; thus institutions shape the

strategic choices of policy actors” (Steimno & Tolbert 1998, p. 168).

Actors are not unaware of their institutional context and may act strategically on that basis.
However. a key argument of historical institutionalism is that, once established, institutions tend to
take on a life of their own (Puchala 1999, p. 318). However, utilitarian calculations may now and

then be part of the political process. Historical institutionalism docs not subscribe to the “logic of
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appropriateness’ as an almost gencral imperative for action.”® At the same time. there are clear
limits to rational institutional design, where outcome X exists because it scrves function Y (Pierson
2000a).2® Strategics and solutions may be adopted because they seem to be the most efficient for the
task at hand. but an adopted institution may actually reveal itself to be dysfunctional in the long run.
Dysfunction or unintended consequences are reinforced by the short-sightedness of political actors.
Generally, political actors are incapable — perhaps somctimes unwilling - of regarding the long-
term conscquences of an institutional creation. Often the larger institutional and political context is
not considered, in which very Jong and complex causal chains connect political actions to political
outcome (Picrson 2000a, p. 482). And then, even if institutional designers act instrumentally and
actually focus on long-term cffects, unanticipated consequences may disturb the outcome.
Unanticipated conscquences arisc since decision-making is increasingly complex and tightly
coupled. The likelihood of unanticipated consequences is fortified by time constraints, information

scarcity and by the functional need to delegate decisions (Pierson 2000a).

The institutional environment affects or may cven transform the actor’s rcading of his/her own

preferences. Preferences are politically and socially constructed, henee endogenisied.
“The preferences and capabilities of political actors cannot be treated as exogenous variables: they can only he

understood within the context of a given set of institutional arrangements™ (Krasner 1984, p. 238).

Institutions arc ambiguous when il comes to their consequences for the political process, since they
sometimes constitute independent contributors and at other times are dependent variables, formed
duc to the functional necds of actors. As channcls of information, institutions reduce the insccurity
of the intcntional action of other actors. mediate the relation between actors and make the political
process more transparcnt. Institutions may thus be what cnables the actor to decipher the political

context (Norgaard 1996, p. 33).

* In this aspect, historical institutionalism opposes the arguments of sociological institutionalism, as presented by
writers such as Scott (1987, 1994 & 1995) and March and Qlsen (1984 & 1989). Sociological institutionalism explains
the ‘logic of appropriateness’ as when actors act mainly in accordance with the norms of a given institution. and thus
leaves individual utilitarian calculations aside in order to comply with what is considered “appropriate™ by the
institution.

* By these arguments, historical institutionalism distances itself from the rational choice institutionalism, represented,
among others, by North (1990).




2.4: Path Dependency and Institutional Premises for Change

Historical institutionalism has been criticised for focusing on continuity and being unable to explain
change. The critic says that the approach generally places institutions as mechanisms restraining the
free action of individuals, and therefore mechanisms blocking innovation (Campbell 1994, p. 11
Amum 1999, p. 58). However, this criticism disregards the fact that historical institutionalism

analvscs the mediating function of institutions, i.¢. when institutions become driving forces.

The structuring function of institutions connect the political process. Institutions should thercfore be
analvscd as a historical phenomenon. The historical focus is conceptualised by “path dependency *;
the contemporary institutional construct is a result of previous choices which adds up to become
path dependent developments. The actor acts in, and is influenced by, an inherited institutional
context. Therefore, most political choices have a direct reference to the past and link up with

historical experience.

*“The natural path for institutions is to act in the present as they have acted in the past” (Krasner 1984, p. 233).

Path-dcpendency therefore contains both self-reinforcing and reactive sequences (Mahoney 2000).27
Picrson defines path dependency as ™a social process grounded in a dyvnamic of ‘incrcasing
returns™ (Picrson 2000b, p. 251). This again relates to a broader definition where path dependency
is a concept referring to “the causal relevance of preceding stages in a temporal sequence™ (Picrson
ibid, p. 252). As a metaphor, “path dependeney” has been described as a trec where branches of
continuity arc punctuated by a ‘critical juncture’. ‘Critical junctures’ arc moments when substantial
change takces place, thercby creating a “branching point’ from which historical developments move
onio a new, but not unrelated, path (Krasner 1984: Hall & Tavior 1996, p. 942).

Returning to the Picrson description of the dynamics of “increasing returns’, the definition works
mathematically rather than metaphorically. He illustrates “increasing returns” by Arthur’s “Polva
Um Process™. The “Polya Urn Process” is a cycle of self-reinforcing activity, There are two balls of
different colour in an umn. One picks up a ball, puts it back at the same time as adding a ball of the
same colour as the one removed until the umn is filled up. The possibility of grabbing a ball of the
same colour as the onc grabbed the first time will increase as the process unfolds. By repeating the

action, an cquilibrium will be found:

*" Whereas “seli-reinforcing sequences’ refer to a process of mcereasing returns where the initial choice is decisive, but
not deterministic, for the final outcome, “reactive sequences” are “chains of temporally ordered and causally connected
events (Mahoney 2000, p. 526). In his distinction between the two types of sequences, Mahoney relates “self-
feinforcing sequences” to economic historjans and “reaclive sequences’ to histonical sociologists,
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“Early draws in each trial, which have a considerable random effect, have a powerful effect on which of the

possible equilibrium will actually emerge™ (Pierson 2000b, p. 253).

The dynamics of incrcasing returns means that the initial choice frames future political means and
objectives. Through sclf-reinforcing mechanisms. the rationale of institutional genesis accumulates
its advantage over time (Mahoney 2000). Actors as well as organisations arc in their actions re-
crcators of tradition, which in advance make radical change less likely:
“Historical developments are path dependent: once certain choices are made, they constrain future possibilities.
The range of options available to policymakers at any given point in time is a function of institutional capabilitics
that were put in place at some carlier period, possibly in response to very different environmental pressures”™

{Krasner 1988, p. 67).

The premise for change is a question of the intensity and character of the internal or external
pressurc on the established institutional order. Theoretically. premiscs for change depend on the
“critical juncture” or “branching point’. As far as possible. actors and organisations rcspond in
incremental, reinforcing ways to new challenges. but sometimes the pressure for change will be so
scvere that the cstablished institutional structure must be reformed. Radical or optimal change
scldom happens in a highly institutionalised environment. Change is more likely to take place as a

long-windcd. rather sub-optimal process of adjustment.

2.5: The Missing Link; What Develops the Institution?

In the institutional study of Europcan integration. historical institutionalism offcrs theorctical
cxplanations on how institutions emerge. how they change as a repetition of previous choices and

which conscquences they hold for actors™ preferences and the political process.

Notwithstanding the fact that an institution may have a lifc of its own. we still lack cxplanations as
to what contributes to the life. objectives and development of the institution. Intcrgovernmentalism
would suggest that thc member states are crucial actors, but we have just lcarned that they may be
ncither far-sighted. nor even very instrumental. Who, apart from some intentional actors. assurcs
that institutions have at lcast some anticipated cffects. in order not to lose their raison d ¢tre”? What
mediatcs a process of institutionalisation and helps us explain how an institution moves from being
a dependent variable in To. to become an independent variable in Ty, and go back to being a

dependent variable in T»? Although institutions mayv constitute independent variables for the
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political process and actors” preferences, institutions themselves are unlikely to develop

independently or acontextually.

Furthermore, the application of historical institutionalism to the study of Europcan integration
details only how a given supranational path dependency restricts the long-term decision-making
scope of member governments, but does not explicitly consider what happens when such a
supranational path meets and challenges national path dependencies. If supranational institutions arc
capable of establishing gaps in member states” control, are they equally capable of withering away
national path dependencies? How does a supranational institutionalised path sediment into a
national one? As with other theories on European integration, historical institutionalism does not
reach beyond the isolated scope of the European polity and does not extend its argumentation to the
impact of supranational institutions on national institutions. It identifies differcnt causes of

European integration, but it does not capture its effect on national policy making.

Before returning to the question of the impact of such supranational path dependencies, 1 will now
bring in certain theoretical explanations focused on the dynamics of institutionalisation. These
interpretations furthermore attribute a significant role to the supranational organisations of the
Community, sceing them as adding ‘life” to the institution, and sometimes as being capable of
developing it contrary to the preferences of its creators, the member governments. The next two

main sections are devoted to explanations of institutional dvnamics and restraints.

3.0: The Dynamics of Institutionalisation

When studying institutions, their functions and impact, a recurring question is why are institutions
crcated in the first place? In a European integration context, theoretical explanations on institutional
innovation are various. Institutional creation may be a reflection of national interests, or explained
as a collective choice dealing with a collective problem, or as adopted to realisc a Community
objective. When discussing the co-ordination of European social sccurity rights, all suggestions
explain parts of the institutional emergence of Regulation 1408, as will be empirically substantiated

in chapter II1.
These explanations of institutional creation have a certain functionalist orientaticn. Institution X is

adopted because it has been agreed to, interpreted, or actually does serve function Y. The

functionalist assumption is maintaincd because of the more immediate relation between institution
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X and function Y. Whereas actual, agreed or interpreted functionalism may be a general rationale
for institutional innovation, it does not necessarily explain the continued existence of an institution,
nor how the institutional domain may be expanded or intensified over time. Subsequent institutional
development mav not straightforwardly refer to the initial motives for adoption. Hence a theoretical
approach which can explain institutional evolution, here phrased as ‘institutionalisation’, is called

for,

3.1: Understanding Institutional Evolution

The theorctical approach to the ‘Institutionalisation of Europe”® as presented by Stone Sweet and
others focuses on the dynamics of institutional evolution.”® Over time, the answer to the question of
‘who governs® has changed and the dynamic cannot solely be attributed to the deliberate actions of
member states. As a starting-point, this approach dissociates itself from the key-arguments of
intergovernmentalism, Essentially, intergovernmentalists “have gotten it wrong™ (Stone Sweet &
Brunell 1998, p. 63). Although there arc strong intergovernmental components in the integration
process. govermments do not fully control the content, scope or dircction thercof, since they do not
fullv control the process of legal intcgration, all aspects of rulemaking. or the political autonomy of
the supranational organisations (Stone Sweet & Bruncll 1998, p. 73; Caporaso & Stonc Sweet 2001,
p. 224).

When considering the institutional features of the Community, it remains a puzzle why
supranational governance has expanded at all. First. the Rome Treaty did not specify how the aim of
market inicgration was to be achieved. Sccond, the decision-making rules of unanimity and
qualificd majority voting should mcan institutional incrtia instead of change. However, dcadlocks
have been overcome. and Community competences have expanded (Stone Sweet. Fligstein &
Sandholtz 2001, p. 16). Somehow, the Community has moved from a relatively “primitive site of
collective governance™ to a “densely institutionalised system of interrelationships™ (Caporaso &

Stone Sweet 2001, p. 221). ‘Institutions” and ‘institutionalisation™ have independently influenced

8 As presented in the 1998 volume edited by Sandholtz and Stone Sweet on >European Integration and Supranational
Govemnance™, in the 2001 volume edited by Stone Sweet, Sandholtz and Fligsiein on “The Institutionalisation of
Europe™, in the work of Sandholtz and Stone Sweet (1997) and in that of Stone Sweet and Brunell (1998).
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this process of change. Whereas “institutions™ arc defincd as systems of rules, “institutionalisation

is the dvnamic process by which these arc created, adopted and interpreted:*
“Actors behave in self-interested wavs, but both the interests and the behaviours take form in a social setting
defined by rules {....). Justitutions are svstems of rules and institutionalisation is the process by which rules are
created, applied, and interpreted by those who live under them™ (Stone Sweet & Sandholtz 1998, p. 16, emphasis
added).

Individual as well as interlinked institutionalisation dynamics have been powerful mechanisms
behind this gencral change of the Europecan Community. Institutional innovation is the premisc for
further institutionalisation. Generally, the Treaty of Rome is considered the integrative starting
point in institutional tcrms, but is in itself a minimalist and vague document which docs not specify

how to get there:;
“the Rome Treaty is a vague document, like manv constitutions, in that it declares the high aspirations of the
Member States, and fixes mundane organisational procedures, but barely touches on the precise modalitics of

achieving market integration™ (Stone Sweet, Fligstein & Sandholtz 2001, p. 16).

In the absence of any initial institutionalist guidance, the supranational mode of governance that we
witness today has to a certain extent been creatively constructed. Life and shape have been given to
the Treaty text along the way, in a manner which was not predictable for thosc who originally

formulated and adopted the text.

According to the arguments of Stone Sweet and others, a given institutionalisation proccss begins
outside the rule context by increased transaction between actors. Transnational activity is the basic
Justification for institutional innovation and the catalyst of European integration. Intensificd cross-
border action will produce a social demand for transnational regulation. since actors arc gradually
confronted with the limits of existing rules in the face of new interactive problems. However,
transaction does not in itself determine the details or timing of supranational rule-making. although
it docs activate the Community’s decision-making bodics. The member statcs. acting in the
Europcan Council or the Council of Ministers. may facilitatc or hinder rulemaking. However,

obstructing supranational rulemaking implies greater costs as transnational cxchange incrcascs

* European integration and institutionalisation refers to the same process (Fligstein & Stone Sweet 2001, p. 29,
footnote 1).

% The theoretical approach on “Institutionalisation of Europe” conceptualises institutions with reference to North's
definition of institutions as “humanly devised constraints that shape human interaction™, including “rules of the game”,
“customs and traditions’, “conventions, codes of conduct, norms of behaviour, (and] ...Jaw" (North 1990, chapter 1:
Caporaso & Stone Sweet 2001, p. 227).
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(Stonc Sweet & Sandholtz 1998, p. 4). Transnational exchange may in itself give member states a
greater incentive to adjust their policy position in favour of intcgration. Furthermore, supranational
organisations, such as the Commission and the Europcan Court of Justice. will respond to the
demand expressed by extending the regulatory framework in place or proposc to create new oncs. A

process of rule innovation or extension has begun:
“Once fixed in a given domam, European rules — such as the relevant Treaty provisions, secondary legislation, and
the European Court of Justice™s (ECJ) case-law generate a self-sustaining dynamic that leads to a gradual
deepening of integration in that sector and, not uncommeonly, to spill-overs into other sectors™ (Stone Swiet &

Sandholtz 1998, pp. 4-5).

3.2: The Role of Supranational Organisations

Supranational organisations initiate and transmit the rules that guide cross-border action. In these
functions. they arc policy innovators/cntreprencurs behind the regulatory construction or evolution,
with "mcaningful. autonomous capacity 1o pursuc intcgrative agendas™ (Stonc Sweet & Sandholtz

1998, p. 6).

The view of supranational organisations as “engincs of intcgration” gocs back to the carly nco-
functionalist literature. As “engines of integration’, supranational organisations arc assumed to be in
a position of autonomy to pursue their interests and independently influcnce the policy outcome
(Pollack 1998, p. 219). In a principal-agent cxplanatory framework. this mcans that the agent
cnjoys considerable discretion from the control of the principal. The framework says that a group of
collective principals have chosen to delegate authority to an agent in order to minimisc transaction
costs and maximise the gains from intcraction. So far the principal has acted deliberately. However,
in fulfilling its functions the agent may generate its own preferences and act contrary to the aims of
the principal (Pollack 1997, p. 111).*!

The member statcs have entrusted the Commission™ with the right of initiative for the Community.

It thus cnjoys the formal agenda-sctting power. In addition. it may informally sct the agenda. being

* The last assumption would not be part of a liberal intergovernmentalist principal-agent argumentation. According to
this argumentation, the principal mamtains control over the agent. The principal and agent engage in a contractual
conunitinent, where the principal chooses to delegate certain, specified functions. The organisation. the agent, does not
act bevond its mandate and remains the passive instrument Lo facilitate intergovemmental bargain and ensure credible
conynitment under uncertain conditions (Moravesik 1993, p. 620, Talberg 2002, p. 33). Supranational organisations are
therefore in no position to exert independent causal influence on the policy process. but act rather obediently according
to the preferences of the member states or. at least. the most powerlul among them.

** For a bricf description of the Commission™s functions, see Pollack 2003, pp. 84-88.
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the persistent policy entrepreneur, who acts when a ‘policy window’ allows it (Pollack 2003, p. 51).
Furthermore, its function is to execute EU policy in specified domains, and ensure that member
states comply with EU rules. The Commission is the guardian of the treatics, and is to initiate
infringement procedures against non-complying states. At the same time, the delegated function to
the European Court of Justice is to interpret the treaties and make sure that EC law is correctly
applied in the member states. When the Commission has initiated an infringement procedure against
onc of the member states, it is the ECJ that ultimately decides whether the state complies or not
(Talberg 2002).

The supranational autonomy of the Commission is constituted and compromiscd by scveral factors

(Pollack 1998):

o The free action of the supranational organisation is basically constrained by the preferences of
the member states. By skilful action, the organisation may exploit conflicting preferences
between the member states. Thereby the Commission may manage to get a legislative proposal
through. and the ECJ may avoid subsequent sanctions after a controversial case.

e Just as the Community s decision-making rules make it difficult to get proposals through, rulcs
make up thresholds for sanctioning the agent.

» Asymmetrical information about a policy-field is likely to favour the agent, which is closcr to
the heart and interests of transnational actions.

e Autonomy ts likely to increasc when the agent is supported by sub-national organisations,
intcrest groups or individuals. Such ‘transnational constitucncics’ make it possible to build up
links bypassing the state, which intensify the pressure the agent can exert against the principal.
Over time, the Commission has built strong links with interest organisations, multinational
firms and European citizens. The same goes for the ECJ, relving on the support of national

courts, national lawyers and European citizens acting as litigants.

The autonomy of both the Commission and the European Court of Justice and their ability to
institutionalise ‘more Europe” vary across issuc-arcas and over time, and will in the end always be
determined by member states™ prefercnces. The Commission will not be able to get its ‘idcal
proposal’ adopted without considering the preferences of the member governments, but it may act
creatively within such constraints (Pollack 1997, p. 120). This is where the Commission proves its
ability as ‘policy entrepreneur’, managing persistence and expertise (Pollack 2003, pp. 50-31).
However, the possibility of entreprencurship is clcarly limited in situations where the member statcs

have defined and coherent preferences contrasting with those of the Commission.
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The autonomy of the Envropean Court of Justice differs as it is confronted with different constraints.
The fact that the trcatics are framework treaties and that it is the ECJ's task to intcrpret them, gives
the supranational organisation wide discretion to lay down the letter of the text and specify its
objectives (Talberg 2002, p. 27). The same goes for parts of the sccondary legislation which are
incomplete. to the extent that their actual meaning and scope is disputable. What constrains the ECJ
is the possibility that the member states may sanction a legal interpretation that they disagree with,
by re-legislating or, ultimatcly, by redefining the mandate of the ECJ. The possibility of sanction
invites the ECJ to exert sclf-restraint. The Court may rationally anticipatc the principal’s reaction
and adjust its behaviour to avoid sanction (Pollack 1997, p. 116). Coneretely. this would mean that
the Court would try to avoid jurisprudence which significantly goes against the preferences of the
member states — or the most powerful among them (Garrett 1992; Garrett. Kelemen & Schultz
1998). The position of the Court, as well as institutionalisation through the interaction of law and

politics and its limits will be discussed in greater detail in the following main scction.

The Commission and the ECJ are normally assumed to act in some kind of partnership, preferring
‘more Europe’. and sharing a telcological reading of the treaties. Bul. from time to time. the Court
rules agamst the Commission. Compared with the ECJ. the Commission is morc constrained as it
operates in an environment where the most immediate sanction is to have a proposal rcjected. The
Commission thus nceds continually to mobilise support for its proposals (Talberg 2002, p. 30).
When its policy-agenda is supported by existing EC rules, Court decisions and transnational

interests. its authority is clearty enhanced.

In the process of institutionalisation. supranational organisations apply. interpret and clarify: rulcs.
so that the context for subscquent action is changed (Stone Sweet. Fligstein & Sandholtz 2001, pp.
13-14). How these organisations interpret the ruling word gives life to the institution, since it
establishes its effective meaning. Supranational organisations thus have a key impact on the content

and scope of institutionalisation.

3.3: On Institutionalisation

The “institutionalisation of Europe™ approach theorises intcgration as a dynamic chain of cause and
cffect. Instituttonalisation is initiated by transnational exchange. Transnational exchange creates

situations with a nced for dispute resolution. The legal system considers the dispute and lowers the

f
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costs of future transactions by providing certainty. Legislation elaborates lcgal rules. which

facilitates and structures exchange.

The three factors: transnational exchange, judicial activity and rule production are viewcd in a
dvnamic relation, where they evolve interdependently and “in doing so constitute and rcconstitute a
polits” (Stone Sweet & Brunell 1998, p. 64). The legal system is a core component in this dynamic
relation since. as cross-border activity increascs, judicial activity will increasingly be nceded. The
dvnamic of rules and rule-making constitute the core of the institutionalisation logic (Stone Sweet
& Sandholtz 1998, p. 16).

The work of Stone Sweet and Brunell introduces co-integration analysis to the study of Europecan

integration. On the basis of testing four propositions, they find that their theoretical assumptions are

sustaincd. The four testable propositions are (Stone & Brunell 1998, pp. 66-67).

1. Transnational exchange generates social demand for judicial activity,

2. Higher levels of transnational activity will push for supranational judicial or legislative rules,

3. The consolidation and expansion of European rule-making will causc more transnational
activity and more judicial refercnces in an incrcasing number of domains,

4. The future coursc of development will be such that the three factors: transnational activity,
judicial activity and the production of European legislation, will evolve interdcpendently. This
will drive European integration in a predictable direction, i.e. towards more integration. The

causal link between the three factors will produce a self-sustaining dvnamic.

On the first proposition. they arguc that their data analysis supports the view that transnational
exchange has been a crucial driving factor behind the construction of the EC legal system (Stone
Sweet & Bruncll 1998, p. 69). They find a very high correlation between intra-EC trade and Article
177 references. However, from this high correlation, it cannot simply be inferred that there is a
long-run relation between these variables, because both time serics have a nonstationary stochastic
trending behaviour. For this reason, Stone Sweet & Brunell apply the Johansen cointegration test to
check if this high corrclation is due to a real long-run relation, i.c. a cointcgration relation (Engle &
Granger 1987), or to a spurious relation (Granger & Newbold, 1976). They find cointegration with a
positive sign of the cocfficient which demonstratcs that, in the long-run, member states with more
intra-EC tradc also have a higher number of judicial references (Stone Sweet & Brunell ibid. pp. 67-
08).
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They add an additional variable to the cointegration analysis, rule production, to test the other three
propositions. They find cointegration again between the three variables (Stone Sweet & Brunell
ibid, pp. 70-71). From these cconometric findings. Stone Sweet and Brunell go further with their
conclusions. From their cointegration analysis, it scems that therc is the possibility of two
cointegrated relations between the variables. One between intra-EC trade and judicial activity and a
sccond onc among all variables, an issuc that could shed more light on the dynamics of the three
variables. However, as cmphasised in the econometric literature, the cointegration test is very
scnsitive to some aspects of the statistical model building that are not specified in the paper of Stone
Sweet and Bruncll, and could change their results completely. Thus. it would be interesting to check
if cointegration is found using a diffcrent specification of the statistical model. This criticism means

that the conclusions based on the propositions should not be accepted without reservations.

According to Stonc Sweet and Bruncll, their data analysis support the argument that the three

variables make up a virtuous circle, cxpanding European integration:
“The theory, alter all, posits an expansive logic to integration processes. According to this logic, the growing
interdependence of trausnational exchange, judicial activiny, and Euro-rules drives the progressive construction

of the supranational poliry. By that we mean the process by which governmental competencies, in an increasing
number of domains, are transferved from the national 1o the supranational level [...]. These national rules and
practices will be targeted by litigants, and pressure will be exerted on EC legislative institutions to widen the
Jurisdiction of EC governance into new domains. We think of this dynamic as a Kind of legal “spill-over™ (Stone
Sweet & Bruncll 1998, p. 72, emphasis added).

It may be argued that the first proposition formulated by Stonc Sweet and Bruncll addresses
institutional creation, whercas the others concern institutional evolution. i.c. institutionalisation. The
first proposition thus looks at the functional demand for institutions. Studving subscquent
institutionalisation is. on the other hand, to assume that institutions have a supply-side as well. and
cxert independent cffect. When an institution is first in place, it may still transform functionally as a
response to an exogenous change. However, the more frequent form of institutional change is likely
to be caused by an endogenous process. The transaction-based analvsis suggests that transnational
exchange. judicial activity and the production of rules develop along mutually reinforcing paths.
Feedback effects are powerful parts of institutionalisation. Applicd complexes of supranational
rules fertilise further rule creation, since established rules will point to unrcgulated aspects of a
specific policy domain. When applicd. adopted rules may need clarification or extension to new
situations. Rulcs arc scldom definitive, and need constant rewriting. The dyvnamics of

institutionalisation arc a result of this constant revelation of the insufficiency of existing rules.
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Institutions are continuously asked for, interpreted, clarified and rewritten by actors and

organisations, and the context for subsequent social demands and institutional solutions are altered

along the developmental path.

As a rule-pattern gradually materialises itself, it expresses tracks of causality;
“When an institutional or organisational solution to a particular problem emerges and stabilises into accepted rules
and procedures, it will shape subsequent expectations, interaction, and institutional innovation. Once such
developments come to follow a specific track, shifting to another track will be increasingly difficult [. .]™ (Stone
Sweet, Fligstein & Sandholtz 2001, p. 18). ‘
Institutionalisation is thus described as a path dependent process. where feed back mechanisms or
increasing returns reinforce the dircction once chosen (Caporaso & Stone Swect 2001, p. 230).
Change is pattemed along the way bv the institutions in place. Therefore, studying
institutionalisation requires a historical form of process-tracing, since this scems to be the only

obvious way of tracking down chains of cause and effect.

3.4: The Possibility of De-institutionalisation?

Stonc Sweet et al's theoretical presentation of how ‘Europe” became institutionaliscd cchoes key
propositions from neo-functionalism. Like carly nco-functionalism, the argument is that there is a
logic of institutionalisation (Stone Swect & Sandholtz 1998, p. 16). Like neo-functionalism, they
find that “spill-over” is a driving mechanism of the integration process. A kind of “legal spill-over”
is phrascd as a powerful dynamic (Stone Swect & Brunell 1998, p. 72). Finally, likc neo-
functionalism, the approach suggests that institutionalisation or integration has its own sclf-
sustaining dynamic (Stone Sweet & Sandholtz 1998, p. 5). The authors note that some of them arc
quitc comfortable under the label ‘modificd neo-functionalists™ (Caporaso & Stone Sweet 2001, p.
224).

The immediate critique of the theory seems to be rather like the one formulated against carly nco-
functionalism. Is the approach equally capable of theorising the limits of institutionalisation? The
dominant viewpoint secms to be that institutionalisation drives progressively towards ‘more
Europe™:

“Although we do not rule out the possibility that “de-institutionalisation” can occur or that institutionalisation in

Europe can accommodate a great deal of deregulation and decentralized administration, we are sceptical of roll-

back [....]. Because modes of supranational govemance tend to be heavily rule-oriented, legalistic, and demanding
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of coordination among relatively autonomous governmental entitics, they are also expansionary and potentially

subversive of national practices”™ (Stone Sweet, Fligstein & Sandholtz 2001, p. 21).

The description of path dependency through a virtuous cyele of self-sustaining dynamics ignores
the possibility of negative fecd-back or “de-creasing returns’, and for these reasons the approach is
inappropriatc  when tryving to explain outcomes other than thosc sustaining or expanding
institutionalisation. The approach is likely to overestimate jurisprudence as the source of decpened

integration and, on that account, not pay sufficicnt attention to the role of politics.

By theorising a supranational institutionalisation logic which is almost automatically expansive, the
arguments are up for both thcoretical and empirical contestation. Hence, institutionalisation through

the interaction of law and politics, including its limits, will be discussed below in further detatl.

4.0: Institutionalisation through the Interaction of Law and Politics

By making judicial activism a core component in the virtuous circle driving European integration
forward. it could be argucd that the “Institutionalisation of Europe” theoretical approach describes a
process which downplays the importance of politics, and thus the member states. Nevertheless. the
approach docs analvsc the relation between law and politics. since the institutionalisation process
described above has important political conscquences, involving moving competencics from the
national to the supranational lcvel. It is, furthermore. an approach that is highly relevant for political
science, since it highlights litigation as a central part of supranational decision-making that at times
overlaps with, at times overtakes, the role of politics. It thus emphasiscs judicial activism as indecd
politicising. (co)deciding the scope. content and direction of Europcan integration. Studying legal
integration inherently implics a study of politics:
“The legal process, and the process of expanding the reach and scope of European law in the national realm. is

inherently political” (Alter 2001, p. 44).

That said. the institutionalisation approach may have a fundamental flaw, since 1t docs not account
for the possibility of negative fecdbacks or “decreasing returns”. when European jurisprudence and
rulemaking arc not ever-cxpanding. Crucial questions remam open. To what extent docs the
Europcan Court of Justice enjov political autonomy? What characterises institutionalisation through
the interaction of law and politics? What are the limits to the institutionalisation which is furthered
by the Court”? Different intcrpretations by political science and law-in-context approaches on these

questions will be addressed in what follows, which discusses the position of the Court of Justice, its
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ability to ‘transform” Europe, and whether judicial activism goes beyond politics or whether politics
is capable of overturning law. On the whole, this section discusses how the instrument of law

mcdiates supranational institutionalisation and the limits set on it by politics.

4.1: The Position of the European Court of Justice

The European Court of Justice is generally regarded as having an unusually influential position,
compared with other international courts, No matter whether scholars ascribe to the Court a high
degree of autonomy, or view it as a restrained supranational organisation with a conditioned scope
of manoeuvre, it is widely agreed that the ECJ has managed to further integration (Garrett, Kelemen
& Schultz 1998, p. 149. Moravscik 1993, p. 513; Alter 1998, p. 121. Burley & Mattli 1993). Its
unusual position lics in the fact that it can declare both EU law and national law that violate the
acquis communautaire illegal, even within areas that have traditionally been regarded as the pure
prerogative of the member state. As will be demonstrated in the following empirical analysis, social
and health policies arc powerful examples of the Court’s ability to extend EU law and principles to

other policy domains.

Article 234 of the Treaty (ex. art. 177) has proven to be among the most important provisions to
have shaped Community law and enhanced its effectiveness. Article 234 authorizes the Court to
give preliminary rulings on the interpretation of the Treaty, sccondary legislation and on the relation
between Community law and national law (Craig & de Burca 1998, pp. 406-407). Through Article
234, the rclationship between the Community and national legal systems has been defined. The
Article on preliminary ruling has cnabled private individuals to challenge the compatibility of
national law with Community law. Whereas lower national courts can refer a question on the
mterpretation of Community law to the ECJ, national courts of last rcsort are in certain contexts
obliged to do so. By engaging national courts and privatc individuals in the extension of
Community law, Article 234 has served as a powerful mcans of promoting the uniformity of

Community law (Rasmussen 1998, p. 478).

Furthermore, the ECJ can be requested by the Commission to judge whether a member state fulfils
its Trcaty obligations. Article 226 (ex. art. 169) authorizes the Commission to initiate infringement
proccedings against any of the member statcs, and ultimately gives the Court the final word in

determining whether the member state complies or not (Talberg 2002, p. 26). Finally, according to
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Article 227 (cx. art. 170) a member state can bring an infringement procedure against another

member state to the Court. However, that procedure has very seldom been used. >

Over the vears. the judicial activity of the Court has increased dramatically, especially since the
1980s. Between 1960 and 1999, the Commission has brought 1604 infringement cascs to the Court,
and. during the same period, 4157 preliminary rulings have been brought from national courts to the

ECJ. Graph 1 below illustrates that the Court’s caseload has dramatically increascd since 1980.

Graph 1: Article 226 & 234 cases between 1960 — 1999**
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The authoritative rulings of the Court have continually increased. as more and more cases have been
referred to it. The legal push for intcgration is not only a matter of quantitative terms. but also a
matter of the method through which the ECJ has given substance to the words of the Treaty. The
Court’s rcasoning and methodology has gencrally been described as teleological or purposive.
where law is interpreted in the service of an objective. That is, the goal is the motor of law (Alter
2001, p. 20: Craig & dc Burca 1998, p. 89). It has been described as the application of a systematic
method of “gap-filling”. where the line of a legal principle is gradually being drawn and extended to

* In fact, between 1960 and 1999 there has only been 4 infringement cases brought to the Court by a member state
(Alter 2001, p. 15).

* Article 226 cases brought to the Court between 1960-1999 were in the individual periods: 1960-69: 27 cases: 1970-
79: 70 cases: 1980-89: 636 cases. 1990-99: 861 cases. Durng the same periods, Article 234 cases brought to the Court
were: 1960-69: 75 cases. 1970-79: 666 cases. 1980-89: 1253 cases: 1990-99: 2161 cases. The figures rely on the work
of Alter (2001). p. 15. The calculations of Alter are based on infringement statistics from the Comumission and
preliminary ruling statistics provided in the Evropean Court of Justice’s 1999 annual report,
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new situations. The gradual establishment of a legal principle means establishing precedent, where
the content or conclusive parts of a former case are applied to a subsequent one. The full scope and

consequence of the legal principle is thus revealed from case to casc:
“A common tactic is to introduce a new doctrine gradually: in the first case that comes before it, the Court will
establish the doctrine as a general principle, but suggest that it is subject to various qualifications; the Court may
even find some reason why it should not be applied to the particular facts of the case. The principle, however, is
now established. If there are not too many protests, it will be re-affirmed in later cases; the qualifications can then
be whittled away and the full extent of the doctrine revealed™ (Hartley 1998, p. 79).

Telcological interpretation of Community law and a creative case-byv-casc cstablishment of
prceedent suggest a proactive position by the Court of Justice and that it has a great deal of
manocuvrable scope. However, we are reminded to be cautious about gencralizing conclusions on
judicial activism:
“The Court has at times been reactive, at times proactive, and at times a mixture of both. In other words, the Court
has not pursued a project of integration growing more or less “activist™ all the time. At times it appears cautious in

one area of law and ambitious in another, responding perhaps to extemal events and to the position of the member

states or other institutions™ (Craig & de Barca 1998, pp. 78-79).

The quote above pictures judicial activism as rather complex. It rejects the idea of the Court as
being generally proactive, and furthering integration. Morcover, it also docs not support the
proposition that the Court has generally exerted a greater degree of sclf-restraint after the
reintroduction of qualificd majority voting with the Single European Act, as has been hypothesised
(Weiler 1993, p. 430 Dchousse 2000, p. 27). The quote suggests a Court which acts contextually-,

capable of both politicising and showing political cautiousness.

This ambiguous style of action serves as a starting point for entering into the theoretical
disagreement that exists on the question of the political autonomy of the European Court of Justice.
On the one hand. a group of scholars argue that the Court, historically and at prescnt, is a decision
maker, which over time has extended its own scope of manocuvre alongside that of *Europe”. On
the other hand, a different group of scholars arguc that the Court does not act with more autonomy’

than that which the member states permit.

4.2: Transforming Europe

The autonomy ascribed by scholars to the Court of Justice is, in part, historically deduced. When

the member states signed the Treaty of Rome and thereby adopted Asticle 177 on preliminary
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ruling, it was neither the intention to give individuals the opportunity to suc their own governments,
nor to declare the supremacy of Community law. The casc law of the Court itsclf cstablished the
doctrines of dircct cffect and supremacy, and thereby, in the words of Weiler, initiated the
transformation of Europe and with it the relationship between the Community and its member states
(Weiler 1991).

The Court’s ruling in the van Gend case of 1963 gave Community law dircct effect.®® The doctrine
of dircct cffcct meant that certain provisions conferred dircct rights on individuals and cqually
imposcd obligations on national authoritics, without these necessarily having been implemented in
national law.** With the principle of direct cffect. individuals became subjects of Community law.
The cstablishment of dircct effect thus made Community law different from traditional international
law, as the latter only has states as the subjects of law. By conferring direct rights on individuals,
the Court built an important alliance with ‘thc man in the street”, and laws adopted in Brusscls
became dircctly enforceable as if they had been adopted by national parliaments (Wind 2001, p.
138: Weiler 1994, p. 513).

The legal doctrine of dircct cffect gave the private litigant a supranational possibility to challenge
national policics. The later doctrine of supremacy established by the Costa casc in 1964 reinforced
that possibility.*” Whereas federal constitutions normally specify that in the case of conflict. federal
law is supreme to the law of lower states. the Treaty docs not define the relation between
Community law and national law (Rasmusscn 1998, p. 263). In the Costa case. the Court Jaid down

that if national law conflicted with Community law, the latter was supreme.’® The doctrine made

** Case 26/62. van Gend & Loos vs. Netherlands Inland Revenue Administration. 5. February 1963, ECR 1963, p. 1.

* In the conclusions of the van Gend case, the Court stated: “The European Economic Community constitutes @ nesw
legal order of international faw for the benefit of which the states have limited their sovercign rights, albeit within
limited tields. and the subjects of which compromise nor only the member states bui also their nationals. Independently
of the legislation of the member states, commumty law not onlv imposes obhigations on individuals but is also intended
to confer upon them rights which become part of their legal heritage. These rights arise not only where they are
expressly granted by the Treaty but also by reasons ol obligations which the Treaty imposes in a clearly defined way
upon individuals as well as upon the member states and upon the institutions of the Community™ (emphasis added).

¥ Case 6/64, Costa vs. ENEL. 15. July 1964. ECR 1964, p. 564.

* In the conclusions ol the Costa case, the Court stated: “The integration into the laws of cach member state of
provisions which dertve from the Community and more gencrally the terms and the spirit of the Treaty, make it
tmpossible for the states, as a corollary, to accord precedence to a unilateral and subsequent measure over the legal
system aceepted by them on the basis of reciprocity. Such a measure cannot therefore be inconsistent with that legal
svstem. The law stemming from the Treaty, an independent source of law, could not because of its special and original
nature, be overridden by domestic legal provisions, however framed, without being deprived of its character as
Community law and without the legal basts of the Community itself being called into question. The transfer by the
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Europcan law supreme to subsequent changes of national law, meaning that member states cannot
adopt policies that contradict their Community obligations (Alter 2001, p. 17). In the Costa casc,
the Court concluded that by being part of the Community legal svstem, the member states had
permanently limited their sovereign rights. By establishing a new legal hierarchy, the Court stressed

that Community law was more than the simple sum of nattonal legal orders (Wind 2001, p. 145).

Whereas the Treaty nowhere states the principles of direct effect and supremacy, the legal reasoning
of the Court brought about this conclusion. The Court of Justice thereby revolutionised the
preliminary ruling system and the Community legal order, from a system where individuals could
question Community law to a system allowing them to question national law, cven in national
courts (Alter 1998, p. 126: Alter 2000, p. 491). The Court’s legal actions integrated the national and
supranational legal svstems, and engaged national judges in upholding the supremacy of European
law (Stonc Sweet & Brunell 1998, pp. 65-66). By allving itself with the citizens of the member
states, granting them direct rights bevond their own state, the Court made sure that individuals
would take a private intcrest in monitoring statc compliance with supranational law. By allving
itsclf with national courts. thc Court ensured a decentralisced cnforcement mechanism of
Community law. The transformation of the Community’s legal syvstem thus incrcascd the

effectiveness of European law.

The two doctrines have considerable political implications. The doctrines compromise the sovercign
position of national parliaments by giving dircct effect to supranational law and make Community
law supreme over what has been or will be legislated nationally. By establishing the doctrincs. the
dircct and effective impact of Community law had exceeded the original intentions of the Treaty
drafters. The question as to why politicians did not step in when legal interpretations “transformed
Europe™ remains a fundamental puzzle to both the theorctical and empirical study of Europcan

intcgration. The relation between law and politics will be discussed in the following sections.

4.3: Judicial Activism Beyond Politics?

Legal, nco-functional scholars, as well as scholars of comparative politics, have claimed that the

European Court of Justicc should be accredited its own part in European integration dynamisn. and

states from their domestic legal svstem to the Community legal svstem of the vights and obligations arising under the
Treaty carries with it a permanent limitation of their sovereign rights™ (emphasis added),
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that it does act as a policy maker in its own right (Weiler 1991, 1993, 1994; Shapiro 1999; Burley &
Mattli 1993; Mattli & Slaughter 1995, Pierson 1996; Alter 1998, 2000, 2001).

However, a point to which discussion continually returns is why member governments should have
ever allowed a supranational organisation, serving as an agent, to expand its autonomy, to define

competencies and to limit the role of politics.

One explanation is that law masks politics (Burley & Mattli 1993, p. 44: Beach 2001, pp. 46-47).
Due to the dominant belief in the separation of law and politics, the Court has had considerable

manocuvrability to be political exactly because its actions are generally believed to be apolitical.

In this line, Alter has argucd that the political implications of a legal ruling arc unlikely to be
revealed in the first place (Alter 1998; 2001). When establishing the doctrines of direct effect and
supremacy, the Court’s conclusions were revolutionary from a legal perspective. But from a
political perspective, the cases did not seem to have a significant political or financial impact. The
financial implications in the van Gend casc against the Netherlands were small. In the Costa case,
the Italian government actually won the case, at the same time as the Court in a obiter dictum
formulated the supremacy of Community law, which had no relevance for the case at hand. The
Court simply added that had there been a conflict of law, Community law would have prevailed.
Thus, what, it has been argucd, has constitutionalised the Community legal order, were, when taken,

rather marginal legal decisions from a political point of view (Alter 1998, p. 131-133),

This argument explains political non-action. It pictures law and politics as two distinct spheres.
which do not follow to the same logic, and instcad respond to very differcnt logics. According to
this argument. lawvers and judges evidently take a long term interest in the evolution of law,
whereas politicians have short term interests, and react to judicial activism for its immediate impact
and not for its potential one. To lawyers and judges. case-law is interesting for its establishment of
precedent. For politicians, the rather short term matenal impact of a case is what makes it important
— or not. Applving Picrson’s argument on the restricted time horizon of political actors, Alter
explains that whereas political non-action towards the judicial activism establishing direct effect
and supremacy today seems short-sighted, the doctrines, at that time. appeared at most only as
potential problems (Alter 1998, pp. 130-132; Alter 2001, p. 189).



Finally, should member governments wish to act and restrain the legal praxis of the Court, they are
confrontcd with varving, but considerable, institutional barriers. 1) To limit the mandate of the
Court of Justice would require a Treaty amendment, and thus unanimity as well as ratification by
national parliaments. 2) Should member states wish to correct one of the Court’s interpretations of
the Treaty, this would equally require a Treaty amendment — and unanimity. To rule in the Court
through the means of a Trcaty amcndment is severely constrained by the fact that, besides
unanimity, it would requirc national processes of ratification, meaning referendums for several
member states, or approval by national parliaments 3) If politicians wish to overrule a legal
interpretation of secondary legislation, it can be done by the Council’s amendment of the
legislation. which clarifies the points of dispute. Such a political correction would require unanimity
or qualified majority voting, depending on the decision making procedure. These different decision-
making rules thus constitute the thresholds to sanction a legal course of integration. Although the
institutional barriers to amend secondary legislation are considerably lower than those involved in
restricting the Court’s authority by a Treaty amendment, Alter notes that the Court’s decisions have
surprisingly seldom been rewritten by the change of a simple statutc (Alter 1998, p. 138). One
explanation is that a legal decision seldom affects member states equally, and only seldom all or the
qualified majority of the member states disagree with the legal interpretation. Under the unanimity
rule, which applics to Regulation 1408/71, only one member statc needs to support the
jurisprudence. and it will be impossible to mobilise the necessary political support for re-legislation.
Such institutional barriers to change express what Scharpf has termed, the ‘joint decision trap’
(Scharpf 1988).

These difficulties for the member states to sanction the Court, when it gocs t0o far beyond political
intentions, picturcs a European Court of Justice which enjoys a relative high degree of interpretive
autonomy’ and authority. However, not all scholars agree on the extent of legal autonomy it has in
its interpretation. The political power approach, outlined below, understands the Court’s position as
much more interdependent and restrained and, at the end of the day, subordinated to the political

will of the more powerful member states.

4.4: Politics Overturning Law?

The basic argument of the political power approach is that, ultimately, member states control the

Court and thus the process of legal integration. The Court does not have the autonomy to rule
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against the more powerful states, but must generally bend to their interests (Garrett 1992, p. 537 p.

552). The basic assumptions of the approach thus agree with those of intergovernmentalism.

In a set of articles written in the 1990s, Geoffrey Garrett and co-writers posc the argument that
control of the course of integration has not escaped national governments due to legal integration.
On the contrary, legal integration has largely taken place when it has been politically supported.
The political power approach pictures the Court of Justice as a strategic actor, sensitive to political
constraints and preferences (Garrett 1992, 1995 Garrett & Weingast 1993 Garrett. Kelemen &
Schultz 1998).

In contrast to nco-functionalism, the approach introduces a focus on politics in the process of legal
intcgration - or disintegration. By bringing in political power as a (co)dcterminant for Court
decisions, assumptions on sclf-sustaining dyvnamics are criticised. Far from being sclf-sustained.
dvnamics are politically sustained, and law is not shiclded from political pressures. Politics is scen
as ever present and if judicial activism oversteps what member governments can accept. politicians

will attempt 1o overturn or evade the legal decision. Politics respond actively to law.

The relationship between politics and law is illustrated in “the legal politics game™ by Garrett.
Kelemen & Schultz (1998, pp. 152-154). As emphasised in scction 1 of this chapter. their
description of ‘the legal politics game™ has inspired thc model drawn up to analysc
institutionalisation of social security rights as a two-lavered process of integration. depicted in
figurc 3. The argument for making ‘the game’ an ¢ssential part of the model which is built up for
the subscquent analyvsis. is that it forces us to include a focus on the limits of legal intcgration.

which is essentially left out in a nco-functional depiction of legal path dependencics.

The first part of the game, as described by Garrett, Kelemen and Schultz. is when the Court rules on
a national law or practice and decides whether or not it complics with European law. There arc two
possible outcomes. In the first, the ECJ finds the national act in compliance with Community law,
and that is the end of the stage game. In the second. the Court rules against the national law or
administrative practice. The seccond part of the stage game picturcs the political rcaction to the
adversc dccision. The member government must choose whether or not to conform with the
decision. If it chooses to abide. it must change the national law or practice. But if it chooscs to
challenge the ruling. it has three wavs to react. i) It mav overtly or covertly cvade the decision. ii) It

may work for a collective overturning of the decision. i.¢. re-legislation. iii) It may proposc a
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revision of the Treaty. The third part of the stage game concerns how the other member states will
react in that situation. They may either support the overruling of the judicial activism of the Court,
through re-legislation or ultimately through a Treaty amendment. Or, they may not support the
proposal to correct or constrain the Court, in which case the litigant member state will either

continue its defiance alone, or finally choose to accept the decision.

According to the political power approach, this is the temporary end of the legal politics game, but
the game continues with new rulings of the Court and political reaction. The infinite repetition of
the game directs the evolution of legal integration. In this sense, the process of legal integration is

shapcd dynamically, but not apolitically.

4.5: Institutionalisation and its Limits

Within both political science and law-in-context legal approaches, a significant disagrcement exists
as to what extent the Europcan Court of Justice may integrate contrary to political preferences.
Returning to the discussion on the position of the Court, such disagreement may mirror the fact that
the Court behaves in contradictory ways: at times furthering integration and. at other times,
behaving cautiously. Explanations based on legal autonomy may account for thosc cascs where
judictal activism has furthered integration, whereas the political power approach highlights the
motives for the Court to be cautious. Different theoretical deductions on the position of the Court

and its scope of manocuvre is likely to mirror the empirical material selected and studicd.

The political power focus of Garrett and co-authors is supported by cases, which arc not adversc,
where the litigant government chooses not to accept an adverse decision, or wherc the other
member governments support the litigant state in restraining the Court. It is notable that the
approach criticises legal autonomy studies for supporting their conclusions “with sclective citation
of illustrative cascs™, but hardly avoids basing its own conclusions on some kind of casc sclectivity
(Burley & Mattli 1993, pp. 50-51; Garrett, Kelemen & Schultz 1998, p. 151).

The model butlt up for the purpose of the present study, focusing on institutionalisation through the
interaction of law and politics (figure 3, section 1), aims both to account for institutional stagnation
or de-institutionalisation, as well as to bring into focus the parts of social security integration which
arc not captured by the ‘legal politics game™ as formulated by Garrett, Kelemen and Schultz. Their

study of the ‘legal politics game™ must be based on case selections, since it does not theorisc the
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various way's a litigant government may accept a decision (stage 2, figure 3). Furthermore, it only
considers the reactions of other member governments in the case where the litigant government
defies the ECJ ruling. However, to trace the reaction of other member governments to adverse cascs
which were accepted by the litigant government may be just as important (stage 3, figure 3). These
cases vary greatly and may show the rcach and effectiveness of Community law as well as the
establishment of a binding precedent. When a litigant government accepts an adverse decision, it is
by no means the end of the legal politics game, as suggested by Garrett, Kelemen and Schultz, but
rather the beginning of the second layer of institutionalisation. Other member states may refuse the
multilateral cffect of an individual ruling and continue to deny any general applicability, until the
day the ECJ rules othenwise. But other member states may also accept a ruling as having general
impact and implement the rights and principles themselves. Furthcrmore, all member governments
may gradually agree together on a legal principle, and amend European law so that it reflects the
legal principle established (stage 3, figurc 3). Such a political response to innovative legal
interpretation would suggest a great degree of political acceptance of judicial authority, even when
the Court rules against defincd national preferences. Finally, it may be that politics manage to
overturn law, and it mayv be that the Court subscquently accepts such a political restraint, but if
analysing the acts and reactions of law and politics between an extensive Tp — Ta, law may answer
back (beyond stage 3, figure 3). Since institutionalisation is a repetitive process, it is very likely that
in a given ‘bevond stage 3°, the Court will re-interpret national application or non-implementation

and rcassert its previous conclusions.

Despite significant disagreement between legal autonomy and political power approaches, they
resemble onc another on one key point. Institutionalisation is theorised as a process shaped alonc at
the supranational level of decision-making. The scope, effectiveness and cffects of Community law

all considered without taking the subscquent phase of national implementation into account.

By rescarching national implementation and impact, considerable variations in the cross-case,
cross-time  and cross-country rcach of Community law are likely to be revealed. How
supranationally gencrated rights arc subscquently institutionalised into national policics and
administrative practices gives us different insights into the effectiveness and limits of Community
law, and mav add to our understanding of why politicians do not respond immediatcly or
consistently to new legal conclusions and doctrines. In the following scction, the national impact of

supranational institutionalisation will be discussed.
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5.0: What Is the National Impact of Supranational Institutionalisation?

Integration theorics generally scem to expect that when institutionalisation takes place, it implies a
corresponding policy change at the national level. In addition, it seems to be generally expected that
when the scope of integration increases, it will produce a greater uniformity in national policies
(Dimitrova & Steuenberg 2000, p. 202). Neo-functionalism, intergovernmentalism, as well as most
of their modificd variants, focus on how and why member states cngage in European decision-
making. but do not discuss what impact a decision-making result may have on national policies
(Borzel & Risse 2000, p. 1). Morcover, the theoretical dispute about the member states™ possibility
to control the scope and direction of European integration does not consider the member states”
ability to control how EU policies are implemented into national legislation. When it comes to the
political impact of jurisprudence, most work has focused on the influence of ECJ decisions on EU
policies, but has left out the question of how litigation influences national policies (Alter 2000, pp.
507-508). Generally, intcgration theories have in common the fact that they focus on supranational
decision-making in itself, but lcave out how such output is subsequently transposed into national
policics or administrative routines. Such a focus may determine a great deal of the conclusions these

approaches rcach.

This section argucs that the effective meaning of an institution is established through both
supranational political and judicial decision-making, as well as through national implementation. It
is argucd that both layers of institutionalisation are decisive for the domestic impact of Europcan
intcgration. National implementation of EU law and policics constitute the reactive
institutionalisation proccss. which, at least in the medium run, is controlled by national politicians
and administrations. Implementation as a reactive part of policymaking makes up the second
stronghold of national control, where actors arc capable of filtering and sometimes modifving the
actual impact ol EU decision-making. It is argued that it is important to view implementation as an
act of “governance’, rather than a neutral *management” of political dccisions, and to consider
analytically the discretion member statcs possess when implementing (Dimitrova & Stcucnberg

2000, p. 215; Scott 2000, p. 259). Institutionalisation will be cxamined as a two-lavered process.

5.1: Implementation Formally Regarded

Implementation may be defined as the way decisions are put into effect (From & Stava 1993, p. 59).
Implemcntation is therefore the process which establishcs concrete rights and obligations for those

subject to law.



From a formal point of view, member states arc legally bound to uphold the acquis communautaire.
in other words trcaties, sccondary legislation and ECJ junsprudence. Howeser. 1o a great catent
member states themsclves decide how to comply with their Community obligations The European
Union has its own division of labour. Whereas the decision making level is European. member
states attend to implementation, which. in practical tcrms. is often carried out at the sub-national
level. The structures of Community implementation appear fairly independent. formally regulated
through Article 10 (ex. art. 5) of the Treaty:

“Member states shall take all appropriate measures, whether general or particufar, to ensure fulfilment of the
obligations arising out of this Treaty or resulting from actions tzhen by the matitutions of the Community Hhey
shall facilitate the achicvement of the Community’s tasks. They shall abstam from any measure which coubd

Jjeopardise the attainment of the objectives of this Treaty™

The degree of discretion that member states enjov when implementing depends on the institution tn
question. Regulations are dircctly applicable, whereas directives have to be adopted in national
legislation (Hartley 1998. pp. 196-206). Dircctives thus Icave more room to shp m natronal
preferences when enacted in national legislation. whercas regulations to a greater degree, ensure the
uniformity of Community law. Howcver, regulations mayv also from time to time. require
implementation. That will be necded when the terms of the regulation arc formulated vagucly, and
individual provisions nced to be applied in detail. At the same time, the casc-law of the Court has
laid down that dircctives may also be dircctly effective.™ In this wav. the distinction between

rcgulations and dircctives has become somcewhat blurred.

The wavs of integration also differ in their domestic impact and implementation requirements (Kmll
& Lehmkuhl 1999). Positive integration prescribes the direct institutional requirement for domestic
adjustment. and lecaves limited discretion for the member state in deciding which concerete
arrangement to apply. Negative integration. on the other hand. focuses on “market making™ and
prohibits national barricrs to the internal market (Scharpf 1996).*" When confronted with ncgative
integration. member states do not have to implement a prescribed institutional model. but instead

abolish thosc parts of domestic policies which conflict with internal market principles. In this sensc.

* See for example Case 41/73. Yvonne van Dinn v Home Office. 4. Devember 1974 TCR 1974, p 1337

* Positive integration is intergovernmentally enacted in the sense that it depends upon agreements i the Counal of

Ministers. The basic rules of negative integration are atreads kud down by the pnman Liw of the Commumty, and the

scope of negative integration may be expanded supranationalts without mvelving the Council of Munsters (Scharpt

1996, p. 18).
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negative integration leaves more decision-making scope for member states to decide how to comply

with the law and policies of the Community.

Regulation 1408/71 is an illustrative example of the fact that sharp distinctions between different
tvpes of institutions, and way's of integration, may not mirror the degree of discretion member states
cnjoy when implementing. As a regulation, 1408 should be directly applicable. However, putting
the provisions of 1408 into effect has indeed required implementation and, in some cases changes in
national law. The social security rights that the Regulation covers are prescribed, not only by the
Treaty and the text of 1408, but also by the extensive case-law of the Court, which lays down the
mcaning of broad and sometimes rather abstract provisions. Transposing the acquis communautaire
into enforccable rights in accordance with national legislation implies a national administrative
assessment. Although a regulation, 1408 requires implementation in a more or less detailed fashion.
Furthermore, the principles of Regulation 1408 prescribe negative integration, aiming to abolish
national barmers to free movement. The Regulation does not *harmontsc’, but “coordinates” national
social security policies.*' In contrast to positive integration, ‘coordination’, as a form of negative
integration, leaves considerable scope for national actors to interpret whether national acts are in
compliance with Community obligations. For these reasons, it is essential to study implementation

when assessing the domestic impact of European coordination of social sccurity rights.

5.2: Institutionalisation Equal to Change? Implementing EU Policies
Thus when considering impact, it is important whether a specific institution allows for flexible or

uniform implementation. Institutions allowing more flexible implementation are likcly to produce a
greater degree of differentiation between member states when decisions are put into effect. Such
differentiation must be expected in the case of 1408, due to the regulation’s spccial characteristics,
as described above. But differentiated implementation does not only depend on the characteristics

of the European institution, but must likewise take those of national institutions into account.

Although in general rather under-researched and vaguely theorised, there has been recent literature
on ‘Europcanisation” which analyses the national impact of European integration and the process

through which national policies may change due to integration (Borzel & Rissc 2000, p. 3).

# The ditTerence between the concepts of *harmonisation” and “coordination’ will be discussed in more detail when
introducing the Regulation in chapter I11 below.
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Theorctical asscssments of the domestic impact of intcgraion may be dinided into three main

groups (Jacobsen, Lxgreid & Pedersen 2001).%

The first group is the nco-functionalist oriented rescarch. which recards EU policies as the
independent vanable, determining change. Member states translate supranational rules los allv and
unambiguously into national legislation and admimstrative practices Therefore the scope of
supranational decision-making is equal to the extent of national change A second rroup consists of
morc intergovernmentalist oricnted scholars and armes at the opposite nterpretation of
implementation. namely that it is a process that national actors manage to contro! throuch strategic

action. Supranational deciston-making is thus transposed in accordance with national interests

The third group. however, focuscs on the stability and historical heritage of national institutions and
administrations. The robustness of national rules and practices will influence amy final cffectine
outcome. The dvnamics and dctails of Europeanisation cannot be captured by the simple logics of
independent and dependent variables (Olsen 1996, p. 271). European mtegration matters, and may
thus constitute an independent variable for change, but national institutions, with all thewr legitimacy
and historical heritage. were in place long before. Causce - effect relations therefore become blurred.
and the importance of explanatory factors. such as national institutions and their compatibihity wath

Community obligations. arc highlighted.

According to the third approach, change will always be histoncally embedded. and depend on
national traditions. cstablishcd administrative practices and the willingness to transpose  Such
studics of Europcanisation apply a historical institutional perspective, but, m contrast with Prerson’s
interpretation. the starting point is national. The expectation is that European mstitutionalisation
only conditions change in a slow and incremental wav. Insttutionahisaton may  reflect a
supranational path dependent process. but it is confronted with the resistance to change of all the

scparate national path dependent institutions:
“Starting from such a historical, institutional perspective we must expect that norms, traditions, foutines and
established practice. which have evolved through a long historical process, in the short tenn chanze ven hirtle”

(Jacobsen, Lagreid & Pedersen 2001, p. 19, own trunsfation)

¥ The following division on impact-studies into three main group rel mamh on the work of Luobwen, Tagrond &
Pedersen (2001), which researched the Europeanisation of the Nordic central-adminparations Jacobsen. Tagrend &
Pedersen, however, work with a division into four groups Both the thurd and fourth group fid that nstional smatitutions
constitute important explanatory variables for vanations i impact Smce the anah tical perspediines of thewe two groups
do not difter considerably, they have, for simplification reasons. been mtegrated 1n the followmz desription
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In the long run, European institutionalisation may cause change, while leaving room for national
interpretations. Rules are not translated to the letter, but as far as possible, according to national
traditions — and perhaps prefcrences. Established national practices are decisive for the effective

meaning of an institution.

The third approach views integration as neither equal to convergence, nor to status quo. It is
emphasised that implementation is not an automatic process, but is indeed coloured by national
institutions, norms and practices. Onc key point that is cmphasised in the work of Risse, Cowles
and Caporaso is that, although European integration matters, it does not lead either to convergence
or to continued divergence, but rather to “domestic adaptation with national colours™ (Risse,
Cowles & Caporaso 2001, p. 1). Since national institutions vary, so docs the extent of adaptive
pressure causcd by any European institutionalisation process. The extent of the adaptative pressure
that Europcan intcgration exerts dcpends on the degree of ‘“fit'/compatibility or
"misfit’/incompatibility between European law and national policies (Borzel 1999. Bérzel & Risse
2000: Risse, Cowles & Caporaso 2001).** Some national institutions may be much more EU-
compatible than others. However, even when a degree of adaptive pressure exists, it mav not lcad to
change, since member states could simply choose not to respond to *Europeanisation’. There may
be “no straightforward connection between adaptive pressures and adaptive reaction™ (Goetz 2001,
pp. 214-213). It 1s therefore a rescarch task to account for both the variations in Europcan impact, as
well as to explain the differing responscs and robustness of national institutions against Europcan
pressures for change (Olsen 2002, p. 12). ‘Europeanisation” is not dictated by a specific form of
institutional adaptation. but considerable discretion is left to the domestic actor and organisation.
Impact is not “perfect, universal or constant™ (Olsen 2002, p. 15). Such analvtical obscrvations
should make us expect that comparative rescarch on the impact of European institutionalisation will
reveal both cross-country, cross-casc and temporal variations.

**...we have fo pay atiention to how institutional spheres are affected differently and how they attend to, interpret

and respond to European developments differently and in & non-synchronized ways™ (Olsen 2002, p. 13).

6.3: Case-law Enacted as Policies? Implementing Case-law

EU-policies are¢ implemented at the national level, and member states thus mav have a sccond

stronghold of national control. Implementation has been regarded as the national “come-back™,

* Adaptive pressure and response, as phrased by Risse, Cowles and Caporaso (2001) among others, will be discussed in
more detail in chapter V1, as it will be operationalised into practical research in chapter VI and VII.

62



where member states can recodify: EU decisions more in accordance with national traditions, thus
clawing back what they may have lost through intergovernmental decision-making (Goetz 2001, p.
217. Meny et al. 1996, p. 7).

Many of the observations above on the implementation of EU-policics also contain insights into the
more concrete implementation of the Court’s case-law. Here member states may equally exert
discretion. The quite recent work of Lisa Conant accepts the arguments of retaincd political power
(Conant 2002). Conant criticiscs conclusions on judicial cmpowerment at the expense of politics for
not following legal interpretations out of the courtroom, and for simply assuming that member
states cnact casc-law as policies (Conant 2002, p. 44). Among others. her critique addresses the
approach on the “institutionalisation of Europe” as formulated by Stone Swcet et al. Her argument is
that it may well be that legal innovation takes place and that the ECJ generates new rights, but ECJ
rulings may not be automatic catalysts for policy change, and innovative legal interpretation may
not result in wide-ranging domestic reforms. The rcach of European law outside the courtroom
largely depends on how member states accommodate the rights and obligations that have been
crcated. Conant emphasises that it is the member states, rather than the ECJ, which control the
specific content of policy change. Like the political power approach, Conant (re}focuscs on the role
of politics, but she does so by concentrating on how politics subscquently meets scttled law.
Individual casc-law is characterised by ambiguity and by being incremental or by having been
gencrated piccemeal. This leaves considerable reactive and interpretive scope for the member states
as it may insulate. to a certain extent, the policy process from judicial interference. Studics focusing
on the radical aspects of judicial activism forget that innovative Icgal interpretation docs not

nccessarily translate into a corresponding policy response.

Furthermore, Conant argues that Article 234°s system of judicial review only compels member
statcs to comply with individually addressed rulings, since the svstem of preliminany ruling has no
doctrine of “starc decisis’, establishing binding precedent (Conant 2002, pp. 63-73). Lacking the
institution of preccdent, preliminary rulings have no “erga omnes™ (gencrally binding) or ultra
partes” (bevond the parties) cffects (Conant 2002, p. 63). The scope of a judgement is formally
limited to the individual lawsuit. That, means, first of all that the referring court only has to apply
the judgement to the facts of the specific case. Secondly, it means that the judgement has no direct
cffect for similar facts in other member states. Without binding precedent. national courts and
administrations arc not obliged to base legal or administrative decisions on prior judicial rulings.

Conant argucs that since an ECJ judgement is not gencrally binding, the national administration
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may refuse to evoke the rights until it gets its own lawsuit, obliging it to do so. The effect of an ECJ
generated principle thus depends on the member states™ decision whether and how to apply it, but
generally preliminary rulings are not treated by national administrations as binding policy
prescriptions. Instead Conant argues that her empirical findings substantiate that “contained
compliance constitutes standard administrative practice™, thus restricting the policy impact of ECJ
decisions (Conant 2002, p. 69). According to Conant, the lack of binding precedent constitutes a
crucial limit to law in Europe.

“The European system of judicial review operating through Article 234 (177 EEC) references only compels

compliance with individual judgements because ECJ preliminary rulings do not constitute binding “precedents”.

The absence of generally binding legal obligations enables national officials to disregard principles that are

articulated in ECJ case law. Naticnal administrations capitalize on this restriction to contain justice” (Conant
2002, p. 63).

The Conant argument is, however, disputable. Craig and dc Burca find that, in effect, the ECJ has
established a system of precedent, inviting national courts to regard previous rulings as generally
binding. Contrary to Conant, they find that a previous ruling has a “multilateral and not merely a
bilateral effect™ (Craig & de Birca 1998, p. 418). They thus conclude that the points of law
generated in a judgement have a general effect and reach bevond the individual lawsuit (Craig & de
Birca 1998; de Burca 1998, pp. 229-230). This disputc may reflect that the reach of Community
law varies across time. There may be a considerable gap between when a gencral premise is
established by an ECJ decision and when its binding precedent is accepted by political and

administrative response, as well as by national courts.

Conant lists three forms of dominant policy response to innovative ECJ interpretations, and three
rarer forms of policy response (Conant 2002, pp. 32-33). The dominant forms of response are far
from anv idea of complete application of the Court’s interpretation, and include, a) contained
compliance, b) restrictive application as policy, and c¢) pre-emption. Containcd compliance happens
when member states apply an innovative ruling to the individual case, but refuse to treat the ruling
as a broader established principle, i.c. refuse its status as a binding precedent. Restrictive
application as policy is when member states subscquently place limits and exceptions on the judicial
principle in sccondary and primary law. Restrictive application thus modifies the principle
gencrated. Pre-emption takes place when member states construct European or domestic law so as
to avoid ECJ interference in that policy arca. Pre-emption thus addresses how past judicial activism
may influence future policies. Rarer forms of response include d) non-compliance with individual

cases, ¢) complete application as policy, f) legislative overruling. Non-compliance is not the norm.
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Neither is complete application. where member states apply the generated principle without posing
any conditional limits on its application. The interpretation of a pnnciple 1s kel to dneree to
some extent. Finally, member states may decide on a collective legislatne overruling of the Court’s
interpretation, which, however, is a rare outcome duc to the insututional constraints on mobslising
support. Overruling docs, however, take place. and is the most direct way pohiticalls to corrcet an
innovative lcgal interpretation. This final reaction corresponds to Gamett ¢t al's collectine

overturning of a legal ruling in the “legal politics game’, which was shetched in section 4 4

The work of Conant argucs against the assumptions of lcgal autonomy, by focusing on the restricted
domestic impact of legal innovation. A legal principle. which may scem radical when first stated in
the courtroom, gocs through a sccond process of institutionalisation where wt 1s nterpreted
according to national institutions, administrative practice and. not least, political, admimistratine and
Judicial willingness to transpose and comply. The domestic impact of legal integration may thus
reveal itself to be less significant, when supranationally generated rights and prinaples arc

translated nationally.

5.4: Monitoring Implementation

After all. political or administrative attempts to ignore or refuse Commumity obligations cannot be
solutions in the long run. Although implementation is the concern of the member states. the
Community posscsses instruments to cnsurc that the acquis communautaire is nghtfulls put mto
cffect. Subjects of Community law such as individuals and enterprises mav complam to the

Commission or thc ECJ over non-compliance with Commumty law.

The Commission’s infringement procedures (the Treaty's art. 226) and the prehnuinan rulings of
the Court (the Treaty’s art. 234) arc thus important means of monitoning implementation The
actions of the Commission and the Court have. over time. enhanced the effectinencss of EU law and
its domestic impact. However. it is clear that the reach of the instruments v anes from member state

to member state.

The Commission is assigned the task of monitoring the implementation of EU law. To fulfi) this
task. it will collcct information about implementation (Bursens 2002, p 176) Tt will be notified by
the member states about how thev have carried out their Commumity obligations  Furthermore. the

Commission can investigatc implementation on its own nmtiative. In addition, complamts may be
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made to the Commission that rights have been violated. Against such backgrounds, the Commission
may initiatc an infringement procedure to monitor implementation. It first gives the member state
the opportunity to submit observations on the matter, then submits a “reasoned opinion” on the basis
of those obscrvations and, finally, if non-compliance continues, bring an infringement procedure
before the ECJ. The Treaty did not initially entail any sanctions for non-compliance with legal
decisions. The Commission’s enforcement powers have, however, been increased gradually through
Trecaty amendments. The Maastricht Treaty amended art. 228 (ex. art. 171) and gave the
Commisston the possibility of infringement procedures against member states which had not
complied with an ECJ ruling, and moreover the power to finc member states for their non-
compliance (Pollack 2003, p. 86).

The quantitative demonstration of how many infringement procedures the Commission has initiated
in recent years against individual member states, and how many of these have led to actual Court
referrals, indicate the different compliance records of the member states. as well as the different

way's of responsc when the Commission questions implementation.

Table 1: Infringement Procedures Initiated and Referred 1998-2000*

Infringement Started Reasoned Opinion Court Referrals
1998 1999 2000 1998 1999 2000 1998 1999 2000
Denmark b 31 61 30 50 61 1 i 0
Finland 69 51 81 68 49 77 1 0 4
Sweden 70 72 88 69 71 85 1 1 3
Netherlands 34 85 92 31 84 80 3 1 12
UK 102 102 104 101 94 100 1 8 4
Austria 118 131 126 114 122 122 4 9 8
Belgium 186 125 131 166 110 126 20 15 5
Spain 120 100 133 114 93 125 6 7 8
Luxemburg 112 121 134 101 103 118 11 18 16
Ireland 129 114 135 109 99 118 10 15 17
Germany 139 123 143 154 114 132 5 9 1
Greece 162 150 173 146 136 150 16 14 23
Portugal 142 150 176 137 137 166 5 13 10
France 238 182 180 223 147 153 23 35 27
Italy 217 158 192 201 126 168 16 32 24
Total 1899 1713 1953 1776 1535 1781 123 178 172

* The figures are in absolute numbers. Table 1's data rely on the work of Bursen (Bursen 2002, p. 178) on infringement
established. Bursen's work is based on various issues of the Commission’s “Report on Monitoring the Application of
EU Law”. The Comumission will initiate a given infringement procedure by informing the member state by a letter of
formal notice, then followed by the administrative procedure in which the Commission gives a reasoned opinion. If the
member state does not comply with the opinien, the Commission may refer the matter to the Court.
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Table ! breaks down the data from graph 1 in section 4.1, which pictured the development in
infringement  procedures referred to the Court between 1960-99. Whercas the data on the
development between 1960-99 indicate a dramatic increase in the number of Commission-referred
cascs, table 1 above specifics that. generally, member states decide to comply before the
Commission refers the infringement. Article 226 proceedings happen only “when all other means
have failed™ (Borzel 2001, p. 11). Between the initiated infringement procedure and the actual
Court referral. the Commission and the member state engage in bilateral negotiations, which means
that the conflict is most ofien solved before it comes to a legal clarification. However, the
compliance behaviour of the member states varies. Focusing on Denmark and Germany, it can be
scen that Denmark has, between 1998-2000. faced fewer infringement procedurcs and has, to a
greater cxtent, complied with the opinion of the Commission. thus avoiding a Court referral. That
suggests that Denmark reacts less confrontationally when accused of non-compliance than, for
example, Germany. Such findings are supported by the reputation Denmark cenjoys as a member
state which generally secks to fulfil its Community obligations (Bérzel 2001, p. 12). As noted by
Hjaltec Rasmusscn. Denmark deliberately endeavours to avoid infringing the acquis communautaire
(Rasmussen 1988. p. 97). Danish political and administrative tradition scems to have led to a
“conscientious non-infringements policy™, where in the situation that litigation sccms unavoidable,

the government will carefully weigh the pros and cons of its chanccs of winning a case:
“As a matter of policy, if a threatening in-court battle is unlikely to be won, the government scems to prefer to
settle it by an out-of-court compromise. This will often be followed by pertinent new legislation being issued or
other sorts of legal enactments which brings Denmark impeccably in line with its obligations™ (Rasmussen 1988,

p. 97

As cmphasiscd by Bérzel. infringement procedures do not mirror the actual leve! of non-compliance
in the EU. They merely cover a fraction of member states’ violation of their Community
obligations. As graph I in scction 4.1 above demonstrates, the preliminary ruling procedure of
Article 234 reflects that non-compliance occurs extensively without attracting the attention of the
Commission through the art. 226 procedure (Bérzel 2001). In addition, many other incidents of
non-compliance are likely to occur without it cver coming to a lawsuit. At best, cascs of non-
compliance as cxpressed through art. 226 and 234 procedures mirror a random sample of actual

non-compliance.

The Treaty's art. 234 svstem of preliminary rulings is the other important instrument with which to
monitor compliance. We have learned that, with the support of EU citizens and national courts, the

preliminary rulings of the Court have enhanced the effectiveness and uniformity of Community law
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(Alter 2000; Wind 2001; Rasmussen 1998). When litigants initiate a judicial procedure, arguing
that their rights according to Community law have been violated, national implementation is
questioned and an implementation dcficit may be improved. However, an examination of the
variations in the reference patterns of the member states suggests that Community law does not
have an equal rcach in all member states, and may have different effects. Incorrect or insufficient
implementation may be the object of legal inquiry to a greater extent in some member states than in

others.

Table 2 pictures the reference patterns of 12 member states as illustrated by Alter (2000. p. 499).
The use of preliminary references varies significantly between the member states. The cross-
country comparison shows that, in all periods, the national courts in Germany have most frequently

made usc of the svstem of preliminary references.

Table 2: Reference Patterns in 12 Member States 1961-97*

1961-69 1970-79 1980-89 199098 Total
Germany 30 ¢40%) 284 (42%6) 346 (28%) 463 (26%) 1123 (30%)
France 7 (9%) 85 (13%) 285 (23%) 216 (12%) 393 (16%)
Netherlands 22 (29%) 108 (16%) 189 (15%) 174 (10%) 493 (13%)
Italy 3 (4%) 84 (12%) 125 (10%) 370 (21%) 382 (15%)
Belgium 10 (13%) 77 (11%) 142 (11%) 124 (7%) 333 (9%)
Luxemburg 3 (4%) 4 (1%) 17 (1%) 18 (1%) 42 (1%)
UK 20 (3%) 85 (7%) 163 (9%) 268 (%)
Ircland 6 (1%) 15 (1%) 16 (1%) 37 (1%)
Denmark 6 (1%) 25 (2%) 47 (3%) 78 (2%)
Greece 21 (2%) 32 (2%) 33 (1%)
Spain 5 116 (7%) 121 (3%)
Portugal 1 30 (2%) 31 (1%)
Total 75 (100%) 674 (100%) 1256 (100%) 1769 (101%) 3774 (99 %)

Such variation may lead to a variable impact of Community law on national policics. There is a
clear difference in how much the national courts are willing to make references and subscquently to
enforce Community law. Citizens and national courts have not responded equally positively to the

invitation to participate in the European lcgal svstem (Conant 2001, p. 101). Cross country and

% The figures rely on Alter's data on reference pattems in EU member states 1961-97 (Alter 2000, p. 499). The data are
based on the statistics of ECJ's 1997 annual report.
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cross casc differences in reference patterns have been explained by various factors, such as the
litigiousness of a socicty and transnational activity (Alter 2000: Conant 2001: Stonc Swect &
Brunell 1998). Concerning the litigiousness of a socicty, the work of Alter points out that German
citizens raise morc legal questions concerning domestic law than, for example, French and British
citizens (Alter 2000, p. 497). That point of view is supported by the work of Conant. who argucs
that, sincc Germanv faces a more active use of the national legal system., it is likely also to face the
greatest bottom up socictal pressure to participate in the legal system of the Community (Conant

2001, p. 103). Both Alter and Conant emphasisc that the national legal tradition influcnces the

reference pattern,

Their conclusions arc based on a comparison between the three biggest member states. Germany,
France and the United Kingdom, which finds that German national courts have enforced EU law
more than the other two. When, however, we consider citizens as the basic unit enforcing EU law, it
becomes relevant to compare references based on the individual member states™ population size.
That is done in graph 2 below, whose details can be found in the attached appendix 3°s table 1. The
graph pictures the number of refercnces that 11 member statcs made 1961-1997 pr. 1 million
people. The graph is divided over four different periods of time and. finally, onc in total. In such a
comparison, Germany no longer stands out. It remains a member state with a high number of
refercnees, but the reference rates of Belgium and the Netherlands become so much more
remarkable, with a total number of references pr. | million people almost 3 times higher than
Germany. Even Denmark has made a higher number of total references pr. 1 million people than

Germany, even though Denmark could not make references before its membership in 1973.
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Graph 2: References pr. 1. million people in 11 member states (Luxemburg excluded)*®
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Graph 2 and the attached table 1 (appendix 3) furthermore show that, in the beginning of their

nembership, member states make fewer references. That suggests that citizens and national courts

1ced a lcarning period. in which they acknowledge EU law as a means of questioning national law,

® The data on the total number of references are the same as used in table 2 above (Alter 2000, p- 499). The data are
hen divided by the population size of the 11 individual member states. The individual population sizes have been
nformed by the Danish Foreign Ministry and are the population sizes as of January 2003. That means that changes in

»opulation sizes between 1961-97 are not taken into account.

70




and a source of additional rights. This is another finding which substantiates the argument that

enhancing the effectiveness of EU law and its domestic impact scems to be time dependent.

5.5: Monitoring Implementation of Regulation 1408

In order to analyse the case-law development and its content regarding Regulation 1408/71, a
CELEX study has been carried out as part of this thesis™ empirical work. For each year between
1971-2002, the number of preliminary references and infringement procedures that the Court has
ruled on the basis of 1408/71 has been examined.*’ The results are listed in appendix 1 on
“Preliminary References and Infringement Procedures on the Basis of Regulation 1408/71 between

1971-20027, which was detailed in section 1.6 on ‘Rescarch Material” in chapter 1 of this thesis.

In total, the Europcan Court of Justice has concluded 338 cases related to 1408 between 1971-2002.
The extensive case-load tells us that judicial clarifications have been a most important source of the
regulation’s institutionalisation. However, it is important to note that judicial clarification has not
necessarily furthered integration, but has at times restrained that process, as will be further
demonstrated in the analysis of the following chapters. The high number of cases should therefore
not be taken as provisionally supporting Stonc Sweet et al.’s propositions on progressive

institutionalisation. as formulated in section 3.3 above.

Appendix 1 lists the casc-load for each year, which is depicted aggregated in graph 3 below:

*" These are judgements by the European Court of Justice, where one of the provisions cited relates to Regulation
1408/71.
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Sraph 3: Preliminary References and Infringements Procedures between 1971-2002 regarding

Regulation 1408/71
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he aggregated data appear in more detail in table 3 from which it is possible to assess the casc-load
ferred or infringed against by the individual member states. For simplification reasons, table 3

a¢s not detail the case-load of each year, but periods of ycars:

72



Table 3: Preliminary References and Infringement Procedures on the basis of Regulation 1408/71

regarding Individual Member States:

1972-76 197781 1982-86 1987-91 1992-96  1997-2002 Total

Germany 9(42.86%) 16 (27,59%) 5 (10,42%) 18(28,13%) 17 (25%) 21 (26,58%) 86 (25.44%)
Netherlands 3(14.29%) 11 (18,97%) 15 (31,25%) 7 (10,94%) 12 (17,65%) 10 (12,66%) 58 (17,16%)
Belgium 6(28,57%) 22 (37,93%) 18 (37.5%) 23 (35,94%) 23 (33,82%) 18 (22,78%) 110 (32,54%)
United Kingdom 1(4,76%) 6(10,34%) 2(4,17%) S5(7.81%) 6 (8,82%) 4(5.06%) 24(7,1%)
France 1(4,76%) 3(5,17%) 7 (14,58%) 9(14,06%) 4(5,88%) 2(2,53%) 26(7.69%)
Italy 1(4,76%) 1(2,08%) 2(3,13%) 1(1,47%) 4(5.06%) 9 (2.66%)
Luxembourg 1(1,47%) 4(5,06%) 5(1,48%)
Denmark 1¢1,47%) 1¢0,3%)
Spain 2(2,94%) 5(6,33%) 7(2,07%)
Greece 1(147%) 1(1,27%)  2(0,59%)
Sweden 2(2,53%)  2(0,59%)
Finland 2(2,53%)  2(0,59%)
Austria 6(7.59%) 6(1,78%)
Total 21(100%) 58 (100%) 48 (100%) 64 (100,01%) 68 (99,99%) 79 (99,98%) 338 (99,99%)

The information contained in table 3 is not divided between preliminary references, on the onc
hand, and infringement procedures on the other. As appears from appendix 1, onlv 135 infringement
procedures have been referred by the Commission to the Court on behalf of 1408, within the
analyvscd period. 6 procedures werce against France, 5 against Belgium, 1 against the Netherlands. 1
against Luxembourg, 1 against Greece and 1 against Germany., Monitoring implementation and
compliance as regards to Regulation 1408 has primanly taken place through preliminary references.

with migrants as litigants and national courts as questioning national policies or practiccs against

Community law.

The results listed in table 3 indeed points to the fact that preliminary references as an instrument
with which to question Community, as well as national law, vary between member states. To the
extent that judicial clarifications have enhanced the effectivencss and uniformity of intra-Europcan
social security rights, such enhanccment is only gencral if national courts and administrations
subscquently accept the multilateral cffect of a judgement. It is evident in the case of social sccurity
that. if the conclusions of a judgement do not impact beyond the individual lawsuit, as argued by
Conant, the transforming cffect of preliminary references does not reach equally across Europe.

Preliminary references have primarily been raiscd by the national courts of Belgium, Germany and
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the Nctherlands, whereas countries such as Denmark, Greece, Finland, Sweden, Ircland and
Portugal have only raised a very few — or no — references. Again focusing on Germany and
Dcnmark, Germany scores second highest by number of references and infringement procedures
with 86, whercas Denmark has only had one casc referred. Whether this means that Community
law, as clarified by judicial decision-making, impacts less on Danish welfare policies will be

questioned and analysed in chapter VI and VII.

Such cross country differcnces in the reference pattemns regarding coordination of social sccurity
confirms Karen Alter’s findings of the relatively high degree of litigiousness of German socicty.
However, it should be added that socictal litigiousness needs mediating institutional structures. Onc
key difference between Denmark and Germany, when it comes to social security refercnce patterns,
is that, whercas Germany has national social courts at local, land and federal level, Denmark has
not. Denmark instecad has an administrative social appeal authority. Appendix 2 concerns the cascs
referred by German national courts. The appendix lists the same information as appendix 1, but
adds the national court which has referred the casc, as well as listing the output of individual
cases.* It is evident that German social courts at all levels - as well as across time - have taken an
intcrest in questioning Community and national law, thus, at times. enhancing intra-European social
sccurity rights. The cxistence and accessibility of social courts is likely to influence social

litigiousness in society and thus, in part, to explain the variance in reference patterns.

German national courts have been essential for the enforcement of Community social security law.
However. when comparing references on the background of the individual member states
population sizes, Germany no longer stands out. Graph 4 below confirms the general pattern

depicted in graph 2 above. The details of graph 4 are found in appendix 3. table 2:

* Chapter V11 will elaborate further on the information contained in appendix 2.
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Graph 4: Preliminary References made 1972-2002 concerning Regulation 140%71 pr. 1. million people

in 13 member states
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Belgium. the Netherlands and recently Luxembourg have had most references pr. nhabutant
Comparcd on the basis of population size. the German number of references no Jonger stands out as
for examplc Belgium., the Netherlands and Luxembourg, Whether that mtrrors highly hitigiousness

societics in the threc latter countries. their institutional structure. or relatneh higher non-

compliance with Community obligations is for another comparatis ¢ rescarch project to detect The
cssence here is that, estimated on the basis of population size. Germam faces no sigmificantly

greater bottom up pressure to participate in the Community s legal svstem. as argued by Alter and

Conant (Alter 2000, p. 497. Conant 2001, p. 105). As a matter of fact. the greatest bottom up

pressurcs arc faced by the Benclux countrics. That. however, may impact generally 1f a binding

| prccedent has. in ecffect. been established. The process-tracing study of the two-lavers of

institutionalisation to be carried out in the subsequent chapters will in part address this question
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5.6: National Implementation — the Second Layer of Institutionalisation

Studics on domestic impact suggest implementation to be the national possibility of ‘come-back’,
despite the fact that further integration may appear to have compromised national competencics.
Implementation is an act of “governance” through which the effective meaning of an institution is
cstablished. As the reactive part of dccision-making, it may limit the actual impact of
institutionalisation or defer it. These impact studies point to the importance of national path
dependencics, politicians and administrators, which do not automatically vield to Europcan
principles and obligations. National institutions and actors instead filter impact, and translatc the

nced to adapt in accordance with national rules and practices.

That national implementation 1s crucial for the way European dccisions are put into effect, suggests
that institutionalisation is a two-layercd process, which unfolds supranationally when rights are
continuously gencrated and clarificd, and nationally when these are put into effect, cither to the
letter. restrictively, or simply ignorcd. There is, however, more to the argument than, for example,
has been suggested by Conant. Retuming to the model built up for the analytical purposc of this
thesis. Conant’s argument on the limits of Europcan law is mainly substantiated by national
rcactions of contained compliance. The argument is, however, not supported by incidents where
member states. other than the litigant, implement the principles of a decision and accept its binding
preccdent or where member states collectively codify the ruling of the Court by amecnding
sccondary lcgislation (stage 3, figurc 3). The tracing of such political responscs indced
demonstrates the cffectiveness and rcach of Community law. Such cmpirical findings would
substantiatc thc argument that member governments gradually accept preliminary rulings as having
crga omncs (generally binding) and ultra partes (bevond the partics) effect. That would seriously
question the limits to Europcan law, as pointed out by Conant (Conant 2002, pp. 63-65).
Furthermore, the Conant argument is not supportcd by cmpirical findings which demonstrate that.
over time. at a given point bevond stage 3, law may (re)interpret political constraints or its own
established lcgal rcasoning (bevond stage 3, figure 3). Examining the different ways that member
states may comply or non-comply with ECJ rulings. most certainly requires both a short/medium
term cxamination as well as a long-tcrm onc. In the long run. contained compliance or non-
compliance should be addressed by the European legal system, thus clarifving anew the relation

between national and Europcan institutions.
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Disagreement is characteristic for empirical and theoretical rescarch on the impact of European
institutionalisation. Such disagreement appears to be determined by cross-country, cross-casc and
temporal variations. The effect and reach of European law and policies continue to be disputed.
This thesis proposes to understand institutionalisation as a two-layered process of integration. That
is, however, not to view the supranational laver as enhancing EU law and policics. at the same time
as the national laver hinders its true effect. It is instcad to understand institutionalisation as a
repetitive process, where the national level accommodates rights and obligations gencrated
supranationally as far as possiblc in accordance with national rules and practices, but. at the same
time, is also rcceptive to European integration and, for this reason. such rules and practices may
become more EU-compatible over time. Institutionalisation. implementation and monitoring
implementation make up reciprocal interpretation, redefining competencies. rights and obligations,
which is likely to enhance gradually the effectiveness and domestic impact of European integration.
As an outcome of this reciprocal interpretation, national policics may not converge. but change in

various ways as a response to the same cause, 1.¢. European institutionalisation.

6.0: Concluding Remarks
By juxtaposing and discussing different theorctical interpretations. this chapter has aimed to

substantiatc why institutionalisation should be analvsed as a two-layered process. through which a

given institution emerges, cvolves and establishes its cffective meaning.

At the supranational level. institutionalisation occurs duc to the relative autonomy of supranational
organisations. the restricted time horizon of politicians as well as dynamic national preferences.
Institutionalisation ts furthermore intensificd by the unintended conscquences of collective
decision-making and issue-density, facilitating spill-over between policy fields. At the same time as
institutionalisation is conditioncd and developed by actors and organisations, part of its cvolution
scems almost sclf-sustaining. These sclf-sustaining dynamics arc furthered by the fact that
institutions arc scldom definitive, but need constant rewriting as their context is changed or
interpreted as having changed. and as they arc applied to new situations or policy-domains. The
dyvnamics of institutionalisation is a result of a constant revelation or interpretation of the
insufficiency of existing rules. Supranational institutionalisation compromiscs member
governments™ ability to control outcomes in the long run. and its progressive construction may

transfer competencics from the national to the supranational level of decision-making.
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However, institutionalisation is not shaped through intergovernmental and supranational decision-
making alone. National implementation is the second laver of institutionalisation, establishing the
effective meaning and impact of the institution. Studies of ‘Europeanisation’ place implementation
as the second stronghold of national control. Implementation filters the institutional impact, for
which rcason supranational institutionalisation may not be equal to a corresponding administrative
or policy change. At least in the medium run, it is a member state’s decision how to comply with
Community obligations and decide whether a case has bilateral or multilateral effect. Accepting that
supranational institutionalisation develops path dependently and thus, in a self-reinforcing way, is
not the same as assuming that it will obliterate national path dependencies. The latter are likely to
continue to express their own legitimacy, robustness and resistance to change. However, either
gradually, or more immediately, they may react to the adaptational pressure, and thus evolve along
a ncw, more EU-compatible, branch. But since the integrative starting-point varies according to
national institutions in place, cross-country outcomes along the path are likely to vary equally.
Different starting-points produce different outcomes. Change may take place as paralicl, but not

converging, processes.

The scheme below summaries the key arguments that provide the theorctical background for the

subscquent analysis on institutionalisation of intra-European social security rights:

Table 4: A Two-lavered Process of Integration:

Institutional definition: Formal rules, compliance procedures & standard operating
practices

Operationalised as the formal rule of Regulation 1408/71

Institutions as both instruments and barriers, mediating as well as constraining the
political and judicial integration process

Institutions affect and may transfonm the actor’s reading of their own preferences.
They create transparency, connect and shape change, through path dependent
processes of increasing returns

Must be analysed as historical phenomenons unfolding over time

» Characteristics of institutions

Due to national interests

Due to a collective choice

To realisc a Community objective

Social/functional demand due to increased transnational exchange

Institutional point of departure

The puzzle: that institutionalisation happens despite vague prescriptions and at times
contrary to political preferences

How:

¢ Ingtitutionalisation furthered by restricted time-horizons and dynamic preferences of
national actors, unintended consequences of collective decision-making and issue
density

» _Supranational organisations as mediators. Interpret and detail incomplete contracts.
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— First laver establishing the effective meaning of the institution

exert skilful actions and persistency. Protected trom sanctions by threshokds and
transnational constituencies.

Transnational exchange, juridical activity and rule-production consttut¢ and
reconstitute the polity, create legal ‘spill-over” and further integration. In between
supranational organisations apply, interpret and clanty rules thus changing the
context for subsequent actions.

Dynamics of institutionalisation; a constant revelation of the insutliciency of exisung
rules. Constantly asked for, interpreted, clanified and rewritten. A path dependent
process of increasing returns.

Institutionalisation
through the
Interaction of Law
and Politics

Legal antonomy emphasis:

Political power emphasis:

— Limits to Institutionalisation

—~ First laver establishing the effective meaning of the institution

Litigation as a key component for integration: teleological interpretation & binding
precedent enhance the scope and content of Community Jaw

Politicians react reluctantly due to the mask of law, the opaque political and financial
impact of legal decisions; the short time horizon of politicians; thresholds to sunction:
only rarely the majority of member governments disagree with the fegal
interpretation; different impact and perceptions of mypact of the legal decision — law
and politics accord to dilferent logics

Political power and preferences (co)determine legal decisions: the ECJ not an
autonomous organisation but a responsive one — integrative dvnamics are polincally
sustained

Various possible reactions to adverse legal decisions. i) accept. i) evade, m)apply
festrictively, iv) propose legislative overrule or Treaty revision

Adaptive Pressures
and Impact on
National Institutions

— Second laver establishing the effective meaning of the institution

Adaptive pressures vary according to national wstitutions m place. Accordmng to the
degree of “compatibility” betwoen European and national institutions

Member states largely contro] implementation

Implementation as the reactive part of policy-making. transposing at ies rather
abstract rights into concrete enforceable ones

Impact varies across time, according to national institutions. implementing traditions
and procedures

TImpact does not necessanily mean greater unitornuty, nor convergence of pational
policies, but ‘adaptation with national colours’

National traditions, prefercnces and institutions as well as contamed or non-
compliance with judicial decision-making constitute lamits to insttutionalisation

In the following chapters, the model to analyse institutionalisation as a two-layered process of

integration and the theoretical propositions upon which it is derived. will be operationalised into

practical rescarch.

As in figure 2 above, the analysis initiates by investigating T - the point of institutional creation.

The main analytical purpose of chapter Il is to scck the historical and ideational context behind the

adoption of Regulation 1408/71 in 1971, in order to explain institutional innovation.
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Chapter IV and V' then examine the supranational institutionalisation dynamics from Ty, over Ty, up
to the analytical T,. Figure 2 and 3 depict their part of these institutionalisation dynamics. As in
figure 2, the regulation’s path dependent process from output to input will be traced. It will be
analvsed “to what extent’ cross-border social security has been institutionalised, and “how’ the
effective institutional meaning is gradually established through intergovernmental negotiations,
through the Commission’s reformulating and re-proposing praxis and through the ECJ’s legal
(re)interpretation and (re)clarification. As in figure 3, the analysis will detail the many stages that
make up institutionalisation as determined by the interplay of law and politics. Where there is an
important adverse legal decision, I will examine how the litigant government responded (stage 2)
and subscquently how the other EU governments reacted towards the adverse decision (stage 3).
The analysis will take certain decisions up to the point ‘bevond stage 3° to examine how path
dependencies have unfolded over an extensive To — Ta. The analysis of institutional evolution,
focusing on the dvnamics of incremental change, is expected to demonstrate the importance of the
time-variable when investigating how politics and law respond to one another, and how

supranational objectives, means and competencies may gradually be defined and redefined.

Chapter VI and VII analyse the second laver of institutionalisation — the implementation of
supranational decision-making at the national level. As depicted in figure 2. I will analyse whether
supranational institutionalisation exerts adaptive pressurc on national institutions and how national
actors and organisations perccive and respond to European decision-making. This analysis aims to
lay down “with what impact” intra-Europcan social security has been established. As in figure 3, the
analvsis will identifv' how national politics and administration react to an adverse decision by the
ECJ. Empirically, the question whether the litigant government responds to the adversc ruling by
compliance, i.e. by policy reform or change of administrative practice, by contained compliance, or
bv non-compliance (stage 2) will be traced. Furthermore, the question of how other governments,
apart from the litigant respond to and eventually implement the principles gencrated in the adverse
decision, by cither refusing its status as a binding precedent or by implementing the relevant parts
of the decision, thus proving thc multilateral effect of judicial decision-making (stage 3), will be
analvsed. Responsc and domestic impact will be traced over time, in order to investigate whether

the analytical results conceming compliance and impact depend on the period of time investigated.

The following chapter initiates the analysis of the path to social security integration by tracing its

historical and ideational raison d étre.
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Chapter lll: On Institutional Creation

This chapter inmitiates the analvsis of European social security intcgration by investigating the
idcational and historical premises for the institutional creation of Rcgulation 1408/71 in To. In a
theoretical perspective, the present chapter considers the context and origins of the path dependent
proccss that institutionaliscd social sccurity rights, and argues that an asscssment of the scope and

dvnamics of the contemporary institution requires a reference to the past.

The purposc of the chapter is, first of all, to offer a brief introduction to Regulation 1408/71 and,
next, to explore its raison d étre, by laving down its purpose and historical origins. To cxplain why
the Regulation was crcated in the first place, as well as (o account for its subscquent
institutionalisation can only be done through an examination of its purposc: the frec movement of
workers and latcr persons. This chapter, along with the following oncs. highlight the strong issue-

linkage between purpose and means, which, in part. cxplain both institutional innovation. as well as

the dynamics of institutionalisation.

By exploring the origins of aim and mcans. the cmpirical analysis addresses theorctical propositions
on institutional ecmergence, How and why were the institutions of frcc movement of workers and
transnational soctal security adopted in the first place? Where they adopted as an outcome of
converging national intcrests. thus supporting intergovernmentalist explanations? Or to realisc a
Community  objective, thus moving bevond a strictly intergovernmentalist account? Or
alternatively, out of a functional demand which mirrored increased movements between member
states, as suggested by Stone Sweet’s transnational exchange interpretation? To address the latter,
the analysis will include statistical information of de facto movements between member states. The

purposc of thesc statistical obscrvations is to examine whether de facto movements cxplain
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institutional creation as well as subsequent institutionalisation, or the aim and means ¢merge and

develop in a rather detached manner.

In order to examine the institutional point of departure, this chapter is divided into five scctions.
Section 1 introduces the Regulation; its instrumental justification, its meaning, scope and main
principles. Secrion 2 studies the path to free movement of workers and later persons, the purpose of
Europcan social security co-ordination. The section will explore the national interests behind the
cstablishing of supranational rights, and how the institution of free movement has subscquently
been furthered. Secrion 3 examines, on the basis of statistical information, how actual Europcan
migration has developed, while the liberalisation of frec movement and cross border social security
have been institutionalised, and investigates whether institutional emergence and institutionalisation
happencd as a function of actual migration. Section 4 analyses how Regulation 1408 emerged out of
a historical context, from which it inherited principles and content, but left regulatory gaps open and
thus raised questions which required future clarifications. Finally, section 5 concludes on the unique
svstem of free movement and social sccurity co-ordination, proposcd, negotiated and approved over

the past decades in the Community.

1.0: Introduction to European Social Security Coordination

Europcan social security coordination, as materialised in Regulation 1408/71, is a Community
instrument in an extended chain of aims and means. One of the main purposes for establishing the
common market. in which persons, goods, scrvices and capital can circulate freely. is to allocate
resources more cfficiently (O'Leary 1999, p. 389). A rcallocation of resources is assumed 1o
improve the economy of the common market. Among those resources to be more efficiently
allocated arc workers, who rank as a production factor just like cach of the other fundamental

freedoms.

From the foundation of the European Economic Community in 1937, the free movement of workers
has been one of its comerstones (Comnelissen 1997, p. 29; Pennings 1998, p. 3). The legal basis for

the Community pillar on free movement of workers is the Treatys Article 39 (ex Article 48).%

* Atticle 39 of the Treaty of the European Union reads as follows;
“1. Freedom of movement for workers shall be secured within the Community.

2 Such freedom of movement shall entail the abolition of any discrimination based on nationality
between workers of the Member States as regards employvment, remuneration and other conditions of
work and employment.

3. It shall entail the right, subject to limitations justified on grounds of public policy, public security or
public health:
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Co-ordination of the migrant worker’s social sccurity rights constitutes one of the main Community
means of realising the basic freedom of workers and later persons (Pieters 1997, p. 177). The
gencral purposc of Regulation 1408 is to stimulate intra-Europcan migration by ensuring that

movements across member statc borders will not cause the loss of or put into jeopardy social

security entitlcments.

The Community regulatory framework, which was put in place to guarantec that migrant workers
will not suffcr negative effects in their social sccurity rights by working abroad. is in sccondary
legislation constitutced by Regulation 1408/71 and the implementing Regulation 574/72%.
Furthermorc, Regulation 1612/68"' entails a provision on thc “social advantages™ that the
Community migrant worker is cntitled to when working in another member statc. Regulation

1408/71 is the focus here, but brief reference will be made to the two other Regulations when it is

considered to be analytically important.

1.1: Why is Co-ordination of Social Security Necessary?
Community coordination of social sccurity rights has been regarded as necessary, because welfare

gencrally is a restricted phenomenon, where the member states have traditionally limited their
responsibility to their own citizens and/or own fterritory. National social sccurity provisions thus
entail territorial principles and discriminating rules. since social sccurity policies gencrally were set
up to deal with facts happening within national borders. or to grant rights to life-time members of
the national community (Pennings 1998, p. 5). These historically embedded boundaries of welfare

will be discussed in more detail in chapter VI. Such limitations in the sct of national rules hinder

cross border mobility of workers.

(a) to accept oflers of emplovment actually made:
(b) to move frecly within the territory of Member States for this purpose:
(c) (o stav in 2 Member State for the purpose of employment in accordance with the provisions governing
the employment of nationals of that State Iaid down by law, Regulation or administrative action;
(d) to remain in the territory of a Member State afier having been emploved i that State, subject to
conditions which shall be embodied in implementing Regulations to be drawn up by the Commission.
4. The provisions of this Article shall not apply to employment in the public service™.

*0 Regulation (EEC) No 574/72 of the Council of 21 March 1972, laying down the procedure for implementing
Regulation (EEC) No 1408/71 on the application of social sceunty schemes to emploved persons. to self-employed
persons and to members of their families moving within the Community; as amended by Regulation (EC) 118/97 of the

Council 0 2.12.1996 (OJ L 28 of 30.01.1997).

! Council Regulation (EEC) No. 1612/68 of 15 October 1968 on freedom of movement of workers within the
Community (OJ L 257, 19.10.1968, p. 2). Article 7 (2) of Regulation 1612 is the provision on “social advantages™.
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The necessity for the Community to co-ordinate social security rights among its member states was
recognised by the authors of the Treaty of Rome and, in part, already by the Treaty of Paris. The
frece movement of workers was enshrined in Article 48 (now Article 39) and Article 51 (now Article
42), which required the Council to take the necessary measures regarding social security. Article 42
emphasises the close link between free movement of workers and coordination of social security
rights (Eichenhofer 2001, p. 60). Article 42 of the Treaty of the European Union reads as follows;

“The Council shall, acting in accordance with the procedure referred to in Article 251, adopt such measures in the

field of social security as are necessary to provide freedom of movement for workers: to this end, it shall make
arrangements to secure for migrant workers and their dependants:

a) aggregation, for the purpose of acquiring and retaining the right to benefit and of calculating the amount of
benefit, of all periods taken into account under the laws of the several countries;

b) pavment of benetits to persons resident in the territories of Member States.

The Council shall act unanimously throughout the procedure referred to in Article 2517,

1.2: Treaty Basis and Geographical Scope of 1408
The prcambles of the various amendments of Regulation 1408/71 alwavs refers to Article 42 of the

Treaty. In addition, the explanatory memorandums often make reference to the Treaty s Article 2%,
stating the wide spectrum of the Community s social, economic and cultural tasks, and to Article 12
(ex Article 6) on the prohibition of discrimination on grounds of nationality. Furthermorc,
amendments of the Regulation have, since 1981, been adopted through the use of the Treaty’s
Article 308%* (cx Article 235), thus constituting the Regulation’s lcgal basis in conjunction with
Anticle 42 (Pieters 1997, pp. 182-183). Article 308 allows the Council to adopt mcasures beyond
those wherc the Treaty has provided the nccessary powers. The continuous usc, since 1981, of the
rather controversial provision 308 has been fundamental to the development of Regulation 1408. On
the one hand. it has provided the Regulation with a certain flexibility, making it extendablc to new
situations. but has, on the other hand, raised questions on the scope and limits of Community

compctencies. This controversy will be demonstrated in the analysis of the subscquent chapters.

 As in accordance with the case-law, Article 2 of the Treaty has no direct effect.

* The Treaty’s Article 308 reads as follows: “If action by the Community shall prove necessary to attain, in the course
of the operation of the common market, one of the objectives of the Community and this Treaty has not provided the
necessary powers, the Council shall, acting unanimously on a proposal from the Commission and after consulting the
European Parliament, take the appropriate measures™,
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Article 42 lays down two important procedural features for changing the coordinaton rules. 1) that
it can only be done by unanimity in the Council and, 2) that it is donc with the co-decision of the
Parliament as referred to in Article 251 (ex Anticle 189b) of the Treaty. The Treaty of Amsterdam
has in 1997 extended the role of the Parliament from co-operation to co-decision. These decision-

making rules make up the thresholds to amend the Regulation.

Since the entry into force of the Agreement on the European Economic Arca (EEA) on the 1™ of
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